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KNOX  COUNTY  v.  KRBI8. 
(Baprenw  Court  of  Tennessee.   Jen.  1922.) 

I.  Aalaalo  «=»82-G«aa1y  not  eatiUed  to  wlv- 
age  valno  of  dostroyed  oattle  after  payment 
of  etatDtory  valnetioo^ 
Where  oows  infected  vrith  tuberculosis  were ' 
ordered  destrojed,  and  the  statutory  raluatjon 
proTided  by  Acts  1913,  c  6^  amendiag  Acta 
1901,  e.  166,  to  preveot  tbe  epread  of  diseaaea 
among  domestic  animal «,  waa  paid,  the  county 
waa  not  entitlod  to  recover  of  the  owner  aal- 
vage  valdfe  recelTcd  from  a  paddng  eompany 
alauichtering  ihe  cettle  for  their  hides,-  fertUlser 
and  like  pnrposea,  the  statutory  value  beii« 
not  more  than  one-half  of  the  true  TBloadon, 
•sd  being  purely  a  gratuity. 

ft  EaiiHBt  iMHip  «C92(0— ^  .aathortalng 
daatTMttOB  of  diaeoaad  OfttUe  a  polloa  neae- 
■rob 

Acts  1913,  e.  authorizing  the  destruc- 
tion of  infected  cattle  and  payment  to  the 
owner  of  one-half  their  value,  is  purely  a  police 
measftre,  and  does  Dot  authorize  the  taking 
of  cattle  by  payment  of  the  statutory  valua- 
tion so  as  to  entitle  a  county  to  the  salvage  value 
of  the  destroyed  cattle  as  that  would  violate 
Const,  art.  It  {  21,  reqidriiv  jntt  cranpensatlon. 

Appeal  from  Otumoery  Gonrt,  Knox  Coun- 
ty ;  Ghaa.  Hays  Brown,  Chanortlor. 

Action  by  Knox  County  against  John  A. 
Erels.  Decree  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

James  Q.  JtfhnsoD,  of  Enoxrin^  tor  Knox 
County. 

Green  &         of  Enorvllle,  for  Ertfa. 

GRBEN,  J.  The  defraidant,  Kreis,  was 
tbe  owner  of  a  herd  of  dairy  cattle  In  Knox 
county  veined  at  about  ¥7,000.  Tbe  state 
veterinarian  found  tbe  cows  to  be  infected 
with  tuberculosis  and  ordered  their  deBtme- 
tioai.  Three  freeholders  were  selected  and 
made  a  statutory  valuation  of  the  animals 
of  $1,925. 

The  cows  were  then  Bent  to  the  East 
Tennessee  Packing  Comiwny  at  Knoxville 
nnd  slausfttered.  They  were  valued  by  the 
packing  company  at  91,299.91  as  salvage; 
that  Is,  to  be  used  for  thedr  bides,  for  fertU- 
isser  and  like  purposes. 


Krels  collected  from  tbe  county  tb»  Bhitiip 
tory  valuation  of  $1,925  for  his  cattle  and 
also  collected  from  tbe  packing  company  the 
1^1,299.19,  ttie  salvage  value  of  the  cattle^ 

The  county  insists  that  upon  payment  to 
Kreis  of  tbe  statuti^  valnatloii  it  became 
wUtled  to  tbe  salvage)  and  brings  tbia 
suit:  to  recover  the  amount  of  same,  collect- 
ed aa  aforesaid  by. Erels  from  tbe  packing 
company..  Tbe  chanceUos  decreed  In  favor 
of  tbe  defaulant,  and  the  coimtx  has  appeal* 
ed.  . 

The  defltruction  of  this  herd  was  aocom- 
pushed  under -ehaptet  fi  of  jthe  Acta  of  .1013. 
Mjne  being  an  act  to  amend  chapter  Ifip 
of  the  Acta  of  1901  to  pravent  the  nprea^  of 
eonmnnicable  diseases  among  domestic  ani- 
mals. The  act  of  1903  la  as  f(4Iews: 

"Be  it  tarther  enacted.  That  whenever,  In 
the  opinion  of  the  state  veterinarian;  the  pubUi: 
safety  demands  the  destruction  of  any  aaimal 
or  aainuda  under  the  provistdna  of  this  aet, 
he  shall*  b^ore  ordering  the  kllUng  m  slaugh- 
tering of  the  same,  arooint  three  (S)  competent 
and  disinterested  freeholders,  who  shall  be  af- 
firmed or  Bwom  before  proceeding  to  act,  and 
they  shall  make  a  just  and  true  valuation  of 
said  animal  or  animals  to  be  bo  killed  or  slaugh- 
tered, and  in  valuing  shall  consider  tiie  health 
and  condition  of  the  animal  when  killed.  In 
no  case  shall  the  owner  be  awarded  in  excess 
of  one-half  tin  market  value  of  the  animaL 
Such  appraisal  shall  in  no  caae  exceed  twenty- 
five  dollars  ($25)  for  a  cow  and  sixty-five 
dollars  ($65)  for  a  horse  or  mule,  except  In 
the  case  of  pure-bred  cattle  and  horses,  when 
the  pedigree  shall  be  proved  by  certificate  of 
registry  from  the  herd  or  record  hooks  where 
registered,  in  which  case  the  maximum  ap- 
praisal shall  not  exceed  one  hundred  dollars 
($100).  The  board  of  appraiaers  shall  make 
aud  deliver  a  written  certificate  setting  forth 
all  the  essential  facta  in  the  case  to  tbe  lawful 
owner,  who  shall  present  the  same  for  pay- 
ment to  the  chairman  of  the  county  court  of 
the  county  in  which  such  animal  or  animals 
are  so  killed  or  slangiitered,  and  the  same  abaU 
constitute  a  county  charge,  to  be  paid  as  other 
daims  against  the  county  are  paid." 

We  think  the  chancellor's  decree  was  oN 
vlously  correct 

[1,  2]  Section  21,of  artlde  1  of  the  Oon« 
etttutlim  Is  In  these  words: 


«s»For  other  eum  tm  earn*  b^le  aad  KBY-^UIIBBB  In  aU  Kw-Namltwed  OianU  and  ladoM 
28«S.W^1 
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"TbAt  no  man's  particular  serrlees  ihall  be 
demanded,  or  property  taken,  or  appUed  to  pub- 
lic nee,  without  the  consent  of  his  represent- 
atives, or  without  Just  compensation  being' 
made  therefor." 

Vbt  "Jbst  covpeiisatloa''  provided  ki  ms 
aectlon  of  the  CoostitatUm  Incladee  th«  fair 
market  valoe  In  cash  of  tbe  property  taken, 
eatlniBted  as  If  the  owner  were  wUUng  to 
Bell  and  the  taker  desired  to  pnrdiaaei  il-^ 
loway  T.  NashTUle,  88  Tenn.  510,  13  S.  W. 
123,  8  It,  R.  A.  128;  Lewlsburg  &  Northern 
Bailroad  Oo.  t.  Binds.  134  Teno.  293,  183 
S.  W.  985.  L.  R.  A.  191jBE,  420. 

The  act  of  1913  prorldes  that— 

"In  no  case  shall  the  ouner  be  awarded  in 
excess  of  one-half  of  the  market  nine  of  the 

animal." 

Vow,  as  a  matter  of  coarse,  the  connty 
could  not  hate  appropriated  the  cows  th«n- 
selres  under  a  statute  wUch  (mly  jwrmlt- 
ted  tbe  payment  to  the  owner  of  one-half  of 
the  Talue  of  his  property,  ^e  county  can 
BO  more  take  the  proceeds  ot  sndi  animals 
than  it  could  have  taken  the  animals  them> 
selves. 

Chapter  6  of  the  Acta  of  1918  is  a  police 
measure  pordy.  It  antborlses  tbe  destroe- 
ttota  of  Infected  cattle  but  cannot  be  c(Mk- 
stmed  to  authorize  the  taking  of  socli  cat- 
tle for  the  reason  Just  stated. 

Tbe  provision  in  tbe  act  for  the  payment 
to  tbe  ownn  et  certain  anms  on  account  of 
tbe  destmctlon  of  his  stock  Is  a  pore  gratui- 
ty. Tbe  Legldstnre  mlgbt  ham  directed  the 
destnictlott  of  sncb  animals  wlthont  any 
compensatlDB  under  the  police  power.  City 
of  Kew  Orleans  (Aaronlean,  121  La.  800, 
48  Sontb.  911.  18  L.  B.  A.  (N.  B.)  868,  120 
Am.  St.  Bep,  83S^  IS  Ann.  Gas.  46 ;  Newark 
etc  R-  Co.  r.  Hunt.  60  N.  X  Law.  808.  12 
AU.  097;  HoostoB  T.  State.  08  Wla.  481,  74 
N.  W.  111.  42  li.  B.  A.  Sft 

Ndthev  the  animals,  however,  nor  ttielr 
proceeds  could  be  approifflated  1^  tbe  state 
or  connty  without  Just  iKmipensaticm;  cer- 
tainly not  nndra'  a  statute  that  limits  the 
owner's  ccunpesisatlon  to  one-half  tbe  mar- 
ket value  of  the  property. 

ISiere  Is  no  emw  In  the  decree  of  the 
chancrtlw.  and  It  will  be  affirmed.  Other 
qnestions  have  been  discussed  orally. 


THOMPSON  V.  FORD. 

(Supreme  Court  of  Tennessee.  Dec.  8,  1921.) 

I.  Frasds,  sUfarte  ef  «aU4(4)-Ceatr8ot  fer 
sale  of  Interest  In  hsslness  held  raqslrsd  to 
be  ta  wrHlot. 

A  contract  of  sale  of  an  interest  in  business 
calling  for  payments  of  $Q0  eiMdi  over  a  period 
of  21  months  is  required  to  be  In  wilting,  to  ba 
eafoveeable. 


2.  Frasds,  statute  of  17— Netss  set  dsllv. 
erad  before  pqrse^  death  held  set  saffleleat 

memorandum. 

.  Notes  executed  prior  to  payee's  death,  but 
not  delivered  until  after  his  death,  were  not 
sufficient  ^efaorandam  pf  a  sale  of  an  interest 
in  «  bosinesB  which  called  for  21  monthly  pay- 
ments. ... 

8.  Wills  ^767-CoBtraot  of  sale  whiob  weald 
adeem  legacy  mast  be  esferoeable. 

A  contract  of  sale  of  personalty,  entered 
into  by  testator  during  his  life,  must  be  en- 
forceable under  the  statute  of  frauds  In  order 
to  adeem  a  legacy,  and  nothing  done  after  the 
death  of  testator  by,  his  uecutor  bi  carrying 
out  an  unenforceable  contract  can  affect  the 
rights  of  the  legatee. 

4.  Appeal  mud  error  •3»l090(t)  —  Appellse 
cannot  oompMn. 

Where  complainant  was  successful  before 
chancellor,  but  decree  was  reversed  in  ths 
Coort  of  Civil  Appeals,  and  tbe  complainant 
alone  appealed,  the  defendant  cannot  question 
complainaut^s  ri^t  to  malntirin  the  salt 

Appeal  from  Chancery  Court,  Knox  Oouu- 
ty;  Ctaas,  Saya  Brown.  Cbancdlor. 

AcUtm  by.  BaliOi  W.  Ttaompson  agabnt  W. 
B.  Ford,  executor  of  tbe  estabs  of  Yolncgr 
F.  Qoss^,  deceased.  From  a  decree  of  tbe 
Court  of  Civil  Appeals  nversfaif  a  decree 
of  a  ebanedtor  In  bla  favor,  tbe  plaintiff 
appeals.  Decree  of  tbe  Court  of  Oivll  Ap- 
peals reveraed,  and  flut  of  tbe  chancellor 
affirmed. 

Henry  Hudson,  of  Enoxvllle,  for  Balph 
W.  Thompson. 

Jobnson  &  Cox.  of  KnoxvlUe,  for  W.  B. 
Ford.  Bx'r. 

OBBBN.  J.  13ie  complalaant  herein  Is  a 
grandson  ot  the  late  Voln^  F.  Qosaett  Mr. 
Qossett  and  his  grandson  were  on  affection- 
ate terms,  and  the  grandfather  bought  an 
Intoest  in  an  Insurance  and  real  estate  busi- 
ness at  KnoxviUe  for  bis  grandson.  Mr. 
Qossett  took,  no  active  part  in  the  manage- 
ment  of  this  bu^ess  himself,  but  the  part- 
nershlp  continued  for  several  months. 

In  November,  1915,  Mr.  Flennlken,  one  of 
the  partners,  undertook  to  buy  out  the  in- 
tereets  of  the  other  two  partners.  On  No- 
vember 18,  lOlS,  he  ccmduded  an  arrange- 
ment with  Mr.  Gosaett,  whereby  he  bought 
the  letter's  Interest  in  the  firm  for  (100 
cash,  to  be  paid  to  Ralph  W.  Thompson,  tbe 
complainant,  tbe  assumption  c£  a  $250  note 
which  Gossett  had  in  bank,  and  $1,050  to  be 
paid  by  Flennlken  to  Gossett  in  Installments 
of  $50  per  month  for  21  months,  notes  to  be 
executed  for  these  deferred  payments. 

Qossett  died  on  November  24,  1915,  a  few 
days  aftev  tbia  trade  was  agreed  on  betweoa 
him  and  Floinlken.  The  $100  was  not  paid 
to  complainant  until  after  Qossetfs  death. 
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im  wu  ttw  9800  note  MumMd  tr  Flwmifcwi 
DBtU  after  Q«mW»  death.  Ufcewtie  the 
21  notes  had  not  been  ddlmed,  and  Flennl- 
kea  thinks  he  had  not  signed  them  until 
•fter  Gossett'B  death. 

In  Angut*  1916»  Goasett  made  his  will, 
wliveby  be  gave  to  hla  grandson,  the  com- 
plainant herehi,  his  interest  In  this  budness. 

After  the  grandfather's  death  Flennlfcen 
paid  to  comidalnaut  the  $100  and  he  ddlr- 
«ed  to  Gossett^s  executor  the  21  notes  and 
aSBDmed  the  $250  note  of  Oosset's  In  the 
Ihird  National  Bank  at  EnoxvUle. 

The  c<»iii^lnant  brought  this  salt  to  recor- 
er  tiam  the  executor  the  21  notes  executed 
hr  S1«inUcen  ox  the  proceeds  of  sudi  of  th^ 
as  had  been  collected  by  tbe  executor.  The 
Cbanoellor  decreed  In  comEdaluant's  farw. 
The  Court  of  <3t11  Appeals  reversed  the  de- 
cree of  tbe  Chanc^or  np<^  the  ground  that 
tfam  had  bem  an  ademption  <a  the  l^acy 
of  testator's  Into'est  In  this  business  by  the 
contract  of  sale  respecting  this  Interest,' zoade 
^vlOi  Flennifcoi  before  testator's  death. 

We  think  the  Court  of  CItU  Appals  was  In 
error,  and  that  the  chancellor  was  correct. 

[1]  This  contract  whldi  Qossett  and  Flea- 
niken  made^  according  to  the  Intention  of 
the  parties  and  the  natural  course  of  eventi^ 
reqiulred  more  than  one  year  tot  its  comple- 
tion. It  called  tor  installment  payments  of 
$00  eadi,  oorering  a  period  of  21  montbs. 
it  tii^refare  must  hare  been  In  writing  to  be 
tioforceable.  Dcaton  t.  T^messee  Goal,  etc., 
Co..  12  Heisk.  650;  Gregory  t.  Underbill,  « 
Lea,  a07;  20  Cya  20& 

[2]  The  contract  was  wholly  Tert)al.  Thete 
was  no  writing  about  It,  exc^  the  21  notes, 
th^  vere  probably  not  executed  until  aftw 
Gossett's  desiOi,  certainly  not  delivered.  If 
they  had  beat  executed  prior  to  testator's 
death  they  did  not  amount  to  sufficient  memo- 
randum. 

[1}  We  have  coostdved  On  question  of 
adonptlon  of  legades  in  several  recent  eases. 
BanMng  Ca  v.  Balfour,  138  Tenn.  390,  198 
S.  W.  70.  L.  B.  A.  lOlSD,  B36;  Vord  v.  Cot- 
trell,  141  Tenn.  176,  207  S.  W.  734;  Wiggins 
V.  Gheattaam,  148  Tenn.  410.  225  S.  W.  1040, 
13  A.  U  B.  168.  These  cases  f  uUy  establish 
tbe  pnvooltloD  tlwt  a  sale  of  an  article  q?e* 
dfically  bequeathed  prior  to  testator's  death 
adeems  the  legacy. 

In  DowOioo  T.  Lea,  1  Bwan,  119,  66  Am. 
Dec  T2S,  it  was  held  that  a  valid  binding 
contnct  ot  sale  has  the  same  etCect,  althoo^ 
not  executed  prior  to  tbe  testator's  death. 
Tbis  for  the  reason  that  equity  considers  the 
title  to  have  passed  to  the  vendee  under 
sodh  a.  contract 

In  Blair  t.  Saodgnus;  1  Sneed,  1,  it  was 
hdd,  hevflver,  that  a  contract  of  sale  to  w^ 
an  ademption  must  be  enforceable,  and  such 
a  contract  as  a  eoiirt:of  equity  would  decree 
to  be  qiedfloally-  perfimneff.  We  think  this 
case  eontroU  tbe  present  cmtBeversy. 


OOLUm  t 
a.w.> 

It  mar  ke  conceded  Quit  ev«ytbta« 
done  between  Goasett  and  FWimlken  to  osb- 
plete  the  transaction  between  them  except 
the  execution  ot  the  memorandum  which  the 
statute  requires.  Neverthdesa^  tiie  oootract 
could  not  have  been  enforced  by  either  puty 
in  the  absence  of  any  writing.  We  see  so 
distinction  between  the  ^ect  of  a  parol  con- 
tract for  the  sale  of  land,  considered  ih 
Blair  T.  Snodgrasa,  supra,  and  a  parol  conr 
tract  fur  the  sale  of  personalty  not  to  be  per- 
fOnbed  in  a  year,  such  as  ve  have  b^we  us. 

What  was  done  afto:  tbe  death  of  .Ctossett 
between  Flennlken  and  the  executor  could 
not  have  affected  the  complalnah(^  rl|^ts. 
An  ademption  most  be  aecompttahed  by  the 
testatmr  in  Us  lifetime. 

A  number  of  cases  are  coOected  in  a  not^ 
40  L.  B.  A.  (S.  S.)  546.  in  which  unenforce- 
able contracts  and  contracts  that  f&lled  toe 
<me  reason  and  another,  were  held  IneflOctual 
to  adeem  a  l^acy. 

-  It  makes  oe  dUEerence  that  Flponlken  and 
tbe  exeeotor  undortook  to  go  on  with  the 
contract  after  Gossettfs  death,  noc  that  neU 
ther  ot  them  rolled  on  the  statute  of  fraqda. 
Undw  the  law  a  contract  of  salo,  to  have  the 
effect  ascribed  by  Uie  defendants  to  ttils 
coBf  must  be  enforceaUe,  and  not  susceptible 
to  defeat  by  a  plea  of  .the  statute  of  frauds. 
The  complainant  pointed  out  by  an  amend- 
ment to  his  blU  this  defect  in  the  amtract 
here  under  consideration. 

[4]  The  right  of  the  complainant  to  main- 
tain this  snit  Is  questioned  fai  the  brief,  but 
the  Court  of  dvU  Appeals  found  in  Ids  favw. 
and  the  defendants  have  not  brought  this 
question  up  by  petition  fbr  owttorarL  We 
cannot  therefore  consider  it 

The  decree  the  Court  of  ClvU  Appeals 
is  reversed,  and  the  decree  of  0ie  dianoM- 
lor  Is  alBrmed. 


KEY  et  al.  V.  COLUIi»  eC  aL  - 

(Sopreme  Oowrt  of  Tennessse.  May  19, 1921.> 

I.  Hssbaad  asil  wHe  «»31(2)-ABteaop«lal 
agreemests  denstmed  as  other  coatraots. 

Tb«  same  rules  of  law  governing  tbe  con- 
stmction  of  other  contracts  are  applicable  te 
antenuptial  agreements;  and  tile  entire  instm- 
meQt  should  be  considered,  together  with  its 
general  scope  and  purpose  and  surrounding  cir- 
eumstances  and  conditiont,  to  aBCertain  the  to- 
tention  of  the  parties. 

Z  HuibasA  and  wife  i8=»29(9>— Astessptlsl 
agreement*  favored. 
Antenuptial  settlements  are  favored  In  law. 

3.  Hssbasd  asd  wife  «=>3l(7)»Rlght  of  ssr. 

vlvlsi  basbaad  oat  off  by  aurrtaie  agrss- 

Moat  If  laaguage  olear. 
0^  aigbt  of  hoaband  as  surriver  csn  be 
cot  off  or  abridged  by  a  marrisge  agrsemwst* 
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M  Udti'iniwt  detily  rind  idilitlr  ftmn 
iht  language  nata  ta  tb«  agreenmt, 

>k  DMoaatiUd-  dfstrlbatloH  ^=»52(3)  —  Hus- 
.  baad'i  rights  as  survivor  may  be  exerdaed 
where  wife  diet  possessed  ef  separats  estate 
settled  by  antenuptial  agreement. 

SiTsn  'though  personal  property  be  settled 

So  the  wife  by  antenuptial  or  other  agreement 
0  her  sole  and  separate  use  witb  power  to 
dlspoae  thereof  b;  deed  or  will,  nothing  else 
appearing.  If  sho  41ea>  possesssd  of  the  sep- 
arate eatate  and  iateatate,  the  iHuband's  rights 
as  snniror  may  be  exercised. 

9.  HasbMd  and  wife  «s>3l  (7))— Hasbaad  held 
to  have.no  right  as  survivor  on  death  of 
wife  under  marriage  settlement. 

Huaband  held  to  have  no  rights  as  snrriTor 
in  property  of  wife  dying  intestate  nnder  an 
antenuptial  agreement  "to  secure  to  each  other, 
in  esse  of  death,  each  one's  property,"  and 
providing  farther  that  the  woman  should  re- 
tain all  the  property  she  has  or  may  sfter- 
waids  acqaire  "to  be  her  own,  in  fact,  and  be 
free  from  my  (tke  husband's)  control  as  tiioogb 
ws  had  never  been  man  and  wile." 

Appeal  ftom  Chancery  Conrt,  Henry  Comi- 
ty; V.  H.  Holmea,  Judge,  sitting  by  Inter- 
Change  in  place  of  J.  W.  Ross. 

Bill  by  3.  L.  J.  Key  and  others  against 
B.  D.  Collins  and  another.  From  a  decree 
OTermling  demurrers  to  the  bill,  defend- 
ants appeaL  Affirmed  and  case  renanded. 

I^tton  Taylor  and  O.  L.  Vifer,  botb  of 
Paris,  for  aiveUanta. 
Fltshn^  &  By^  of  Parla»  for  appdlees. 


BL  J.  SMITH,  Special  Judge.  On  Decen^ 
ber  1,  1S85,  R.  D.  Collins  and  Mrs.  £.  A. 
Stevens  were  married,  and  on  the  day  prior 
iSkoeto  tbe  following  antoiuptial  omtract 
was  executed  tta«n: 

*^e,  undersigned,  R,  Z).  Collins  of  the  first 
part,  and  Anna  Stevens,  of  the  aeoond  part, 
witneaaeth  that  have  covenanted  and  agree  to 
become  man  and  wife  and  in  order  to  secure 
to  each  other  in  case  of  death  each  one's  prop- 
erty do  make  tbe  following  marriage  contract, 
^z.:  I,  R,  D.  Collins,  agree  that  the  above* 
named  Anna  Stevens,  my  intended  wife,  retain 
aU  of  tbe  lands,  moneys,  household  and  furni- 
ture, together  ^tfa  all  rents  and  all  lands,  mon- 
eys and  other  property  that  she  may  get  by  wHl, 
1^  or  otherwiae^  to  be  her  own.  In  fact, 
and  be  free  frma  my  ctmtrtA  as  though  we  had 
never  been  man  and  wife.  I,  Anna  ^vens,  of 
the  second  part,  agree  that  the  above  R.  D. 
CoIUna,  my  intended  husband,  retain  to  him- 
self, his  heirs,  forever  all  of  the  lands,  moneys, 
bouaehold,  fnmitnre  and  all  stock  of  all  kinds, 
implements,  that  he  may  be  seized  and  pos- 
sessed of,  not  only  now,  but  for  all  time  to 
come,  and  I  fnrtiier  agree  fai  case  be  should  die 
first,  not  to  claim  any  dower,  or  anything  that 
btfMgtd  to  him  or  Us  heirs,  that  the  laws  (rf 
fltli  Stat*  would  give  mo  as  his  widow.  In, 


wttnoss.'ttfaereDf  wo  bare  set  oor  names  and 
seals  thfi  8Qtb  day  of  Norember.  1885. 

"B.  D.  Collins.  [Seal.] 
."B.  A.  CoUina.  [Seal.] 
"Signed  in  our  presence  day  and  data  above 
written.  Test:  P.  a  Wade." 

Both  parties  had  been  married  before,  and 
at  tbe  date  of  this  marrtage  both  were 
about  50  years  of  age.  Mr.  Conins  was  a 
widower  with  four  children,  while  M|rs. 
Stevens  was  a  widow  without  children. 
They  lived  together  as  man  and  wife  for 
about  35  years,  and  no  children  were  born  to 
them.  Mrs.  Collins  died  intestate  in  Novem- 
ber of  1920,  and  her  surviving  husband 
qualified  as  the  administrator  of  her  estate 
and  claimed  Jure  marltl  her  personal  estate 
amounting  to  about  fl6,000.  She  left  sur- 
viving her  some  brothers,  a  sister,  and  the 
representetlTes  of  deceased  relatlTes,  who 
filed  this  bill  against  Mr.  Collins,  claiming 
that  under  the  above-quoted  contract  he  as 
surviving  husband  had  no  right  or  title  to 
her  personal  estate,  but  that  the  same 
passed  to  tbe  complalnantB  aa  her  next  of 
kin. 

Deururrers  were  filed  to  the  bHI,  by  Mr. 
Collins  and  the  surety  on  his  bond  as  ad- 
ministrator, and  with  the  exception  of  the 
ground  involving  an  estoppel  on  his  part, 
all  the  other  grounds  of  tbe  demurrers  were 
overruled  by  the  chancellor,  who  In  bis  dis- 
cretion granted  an  appeal  to  IKr.  Collins  and 
his  surety  to  this  court 

While  several  errors  are  assigned  by  tbe 
appellants,  the  determinative  question  Is  one 
of  the  construction  of  the  marriage  contract 
entered  into  by  tbe  parties  in  contemplation 
of  marriage  on  the  30th  day  of  Novembet; 
1885. 

[1]  As  said  by  the  Supreme  Coort  of 
Illinois: 

"rrhe  same  miss  of  -lav  goverti^  the  con- 
struction of  other  contracts  are  appUcaUe  to 
tbe  construction  of  antenuptial  agreements. 
The  entire  instrument  should  be  considered  to- 
gether with  its  general  scope  and  purpose, 
and  effect  be  given  to  the  intention  of  the  par- 
ties as  shown  by  the  language  used.  The  con- 
ditions and  circumstances  surrounding  the  par- 
ties at  the  thne  the  agreement  was  made,  so 
far  as  they  are  shown  by  th«  record,  are  also 
proper  matters  to  be  considered."  OoQins  t. 
Pbillips,  25&  111.  40&,  103  N.  B.  790,  Ann.  Oas. 
lOUC,  188  (1013). 

[1]  That  antenuptial  aettlementa  ara  Ca- 
Tored  In  law  la  settled.  Strattoa  t.  Wilson, 
170  Ky.  91.  165  8.  W.  m  Ann.  Caa.  lOlSB. 
917;  21  Gy&  1242. 

As  herettrfbre  stated.  Mrs.  BL  A.  Sterna 
(called  Mrs.  EL  A.  Collins  in  the  contract) 
was  a  widow,  and  Mx.  OolUna  waa  a  wldowar 
with  fbur  children.  This  would  Indicate  that 
mncb  of  life  was  bahlad  them,  and  also  that 
then  might  be  two  seta  of  children.  In  only 
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one  of  wUGb  ^  wovld  be  prlmuDy  Inter- 
ested. 

The  rnlea  of  law  applieaJ}lo  are  settled  in 
TenneMe^  and  for  Uiat  xeaaon  tbe  main 
question,  as  stated,  ia  that  of  the  constmction 
or  meaning  of  the  antenuptial  aEreement  Be- 
fore stating  those  rtries,  it  is  not  bnproper 
to  remark  upon  the  fact  that  the  writing 
shows  on  its  face  that  It  was  not  prepared 
by  a  lawyer  but  by  some  one  with  some 
acquaintance  with  a  few  law  terms,  not 
nneducated  and  unfamiliar  with  tlie  nicer 
distinctions  between  those  term&  To  IUbs- 
trate:  It  says,  "We,  under^gned  «  •  • 
witnesseth,"  and  the  oontraot  though  made 
before  the  marriage,  is  not  signed  by  "Anna 
BteTeD^"  but  by  B.  A.  Collins,"  aod  it  uses 
the  words  "covenanted"  and  "seised." 
As  to  the  rules  of  law  applicable : 
[3, 4]  1.  The  ris^t  of  the  husband  as  sur- 
TiTor  can  be  cut  off  or  abridged  by  a  mar- 
riage agreement;  but 

2.  For  this  to  be  done,  it  must  dteaily  and 
plainly  appear  from  the  language  used  that 
tUs  is  the  effect  of  the  contract ;  and 

8.  Even  thoojli  personal  property  be  set- 
tled upon  the  wife  by  an  antenuptial  or 
other  agreement,  to  her  sole  and  separate 
use,  with  power  to  dispose  thereof  by  deed  or 
will,  nothing  else  appearing,  if  she  died 
possessed  of  the  separate  estote,  and  intestate, 
the  husband's  rights  as  survivor  may  be 
exercised  Carter  t.  Dale,  Boss  &  Co.,  3 
Lea,  710,  31  Am.  Bep.  660;  UltcheU  v.  Bank, 
m  Tenn.  669,  150  S.  W.  1141;  Hays  v. 
Bright,  11  Helsk.  325;  Baker  v.  Dew,  133 
Tenn.  126,  179  S.  646. 

[S]  Does  this  contract  construed  accord- 
ing to  Its  plain  and  obvious  meaning,  cut  off 
the  husband's  rights  as  survivor  of  his  wife? 

It  announces  in  the  wtset  that  it  is  a 
"marriage  contract,"  and  tf)eelflcally  states 
its  object  and  purpose,  namely,  "to  secure 
to  each  other  (the  contracting  parties),  In 
case  of  death,  each  one's  property."  The  one 
announced  purpose  of  the  contract  Is  to 
secure  to  eadi  bis  or  her  property  against  the 
other,  "in  case  of  death";  tbat  is,  to  pre- 
clude any  and  all  claims  which  either  might 
have  a  spouse  to  the  property  of  the 
other.  In  case  of  death. 

The  announced  object  and  purpose  is,  not 
to  secure  to  each  his  property  as  against  the 
other  during  their  married  life,  but  as 
against  the  survivor  in  case  of  death. 

With  tbat  announced  object  and  purpose, 
tlie  contract  proceeds,  and  then  provides  that 
the  woman  sliall  retain  ail  the  property  she 
lias,  or  may  afterwards  acquire,  "to  be  her 
own,  in  fact,  to  be  free  from  my  (the  ims- 
band's)  control  as  thougli  we  had  never  beeu 
man  and  wife."  Tliat  is  to  say,  lier  property 
^tuill  be.her  own  "In  fact,"  and  as  free  from 
Wb  *'eontror  as  If  the  parties  bad  never 
^Men  married.  When  it  Is  recalled  that  the 
jji^vldes  that  (i)  its  purpose  ia  to 
to  tech  his  (or  her)  property,  as 
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[  against  the  other  "in  ease  of  death,**  (m  that 
the  wlfels  property  sbaU.be  "her  own,  ia 
fact,"  (3)  and  shall  be  as  free  from  Us 
"control"  as  if  the  parties  "had  never  been 
man  and  wife,"  It  Is  obvious  that  the  w«rd 
"control"  is  used  in  the  sense  of  "rights  and 
claims,"  aod  used  to  declare  that  he  shall 
have  no  more  right  or  dalm  to  her  iKoperty 
on  her  death  than  if  they  had  never  been 
married. 

While  the  principal  object  announced  .was 
to  cut  off  all  claims  of  each  to  the  properly 
of  the  other  at  death,  It,  as  matter  of  course, 
cut  off  all  rights  of  the  spouses  during  life 
also. 

This  contract  provides  that  the  wife  shall 
retain,  not  merely  the  use  or  control  of  her 
property,  but  the  propo-ty  Itself,  "to  be  her 
own  In  fact,"  and  that  property  so  "retained" 
by  her,  to  be  as  free  from  his  control  as 
though  they  "bad  aever  been  man  and  wifeL" 

As  to  bis  property,  It  provides  that  he  too 
shall  "retain"  it,  and  that  in  the  ev&at  he 
should  die  first,  she  shall  claim  neither  dower 
nor  anything  that  the  laws  of  the  state  would 
give  her  as  widow;  carrying  out  the  idea 
that  his  property  should  be  "secure"  upon 
his  death  against  her  daims,  the  same  as.  If 
they  had  never  been  man  and  wife^ 

Moreover,  it  is  imreasonable  to  suppose 
tbat  all  her  rights  as  widow  would  be  pre- 
cluded, while  his  rl^ts  as  surviving  husband 
should  renrnln  unabridged.  . 

It  is  said  In  the  brief  for  appellants  that 
the  contract  makes  provision  beyond  the  life 
of  Mr.  C<dlins  by  the  use  of  the  words  "for 
all  time,"  .and  that  this  "irresistibly  Implies 
the  inevitable  conclusion"  tbat  the  only  pur- 
pose was  to  "suspend"  his  rl^ts  and  Intttest 
during  coverture. 

The  answer  Is  that  the  contract  makes  no 
audi  provision  frcmi  whjch  to  derive  the 
"Inevitable  conclusion."  It  does  not  say 
that  Ur.  Collins  shall  retain  to  himself  and 
his  heirs  his  property  "for  all  time  to  amK," 
but  that  be  shall  retain  not  only  all  the 
property  of  which  he  may  be  seized  and  pos- 
sessed now,  but  also  all  that  he  m&y  become 
seized  and  possessed  of  for  all  time  to  come; 
that  is,  that  he  may  acquire  at  any  time 
during  life.  The  words  "for  all  time  to 
come"  are  not  used  to  denote  how  long  he 
shall  retain  his  property,  but  they  are  used 
to  describe  the  property  itself;  to  provide 
that  he  shall  retain  not  only  the  proiwrty  of 
which  he  may  be  seised  aod  possessed  now, 
but  also  all  the  prt^ieBt?  be  may  acQuln 
during  the  futura 

To  say  that  the  purpose  is  to  secure  to  each 
other  eaeli  one's  property  in  case  of  death, 
and  that  she  sliall  "retain"  all  the  property 
slie  then  has  or  may  afterward  acquire  Iiy 
will  or  gift  or  otherwise,  "to  he  her  own.  ia 
fact,"  and  to  be  as  free  from  his  control  as 
if  they  had  never  been  man  and  wife,  is  an 
unequivocal,  undeniable  exclusion  of  every 
ris^t  Mr.  Collins  could  possibly  have  as 
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hubuid.  tt  oonld  hardly  be  more  dearly 
exprmed,  evm  tbtmifii  It  could  be  stated 
more  Blegutttj. 

]  la  Hamrlco  t.  Laird,  10  Terg.  222,  tbe 
WMuftn  had  no-  children,  and  the  man  was  h 
^dower  with  several  children,  as  is  the 
•case  hwe,  Tbe  antenoptial  coatra<ft  redtid 
that  It  was  ''right"  that  certain  personal 
property  shoold  "remain  hm  and  under  her 
control  after  marriage,  the  same  as  it  this 
time,"  and  it  then  provided  that  she  should 
"keep  for  her  own  use,  to  be  at  her  own 
disposal,  '$4C0.00'";  aiid  the  Intended  hus- 
band relinquished  all  dalnr  be  had,  or  could 
hare,  to  the  property  that  he  might  acqiiire 
by  the  marriage,  and  that  she  should  have  as 
much  light,  power,  and  authority  "as  If  tbe 
marriage  had  never  taken  place." 

The  court  held  that  the  husband's  rights 
as  survivor  were  precluded.  The  fact  that 
she  bad  no  children,  and  that  he  did,  was 
considered,  and  tbe  provisions  that  she  was 
to  hold  the  property  "after  marriage  as  be- 
fore," and  that  he  relinquished  all  claims  that 
he  had  by  reason  of  the  marriage,  were 
remarked  upon.  This  court  said  that  "lan- 
guage more  strongly  appropriate^'  conld  not 
have  been  adopted. 

In  Goodrich  v.  Bryant,  S  Sneed,  820,  It 
appeared  that  Goodrich  and  his  wife  sepa- 
rated and  he  executed  a  writing,  redtlng 
that  he  had  raecuted  certain  notes  to  one 
Bryant  for  the  use  of  Mrs,  Goodridti,  for  her 
exdusive  use  and  benefit,  and  bound  hlmsdf 
never  to  set  up  any  claim  to  any  property 
that  she  "may  at  any  time  be  owner  cf,  or 
possessed  ot"  Upon  her  death  he  sou^t  as 
husband  to  recover  a  part  of  the  fund  he 
had  settled  upon  her. 

The  court  said  under  the  drcumstancea  he 
fs>uld  not  recover;  that  the  terms  used  are 
"too  strong"  to  be  limited  to  his  ri^ts  during 
ber  life.  The  prlndple  of  Hamrlco  v. 
Laird,  10  Yerg.  222,  was  approved  aod  fol- 
lowed. 

In  MarahaU  t.  Beall,  0  How.  70,  12  L. 
Bd.  347,  the  man  and  woman  entered  into  an 
antenuptUI  contract  In  1830,  whereby  it  was 
agreed  that  she  should  hold  certain  personal 
property  "In  hersdf."  After  the  marriage 
some  of  this  property  came  Into  tbe  hus- 
band's hands.  In  1834  another  agreement  to 
secure  the  wife  a  part  of  her  projwrty  was 
entered  into  between  the  man  and  his  wife, 
with  B.  as  trustee  for  them.  Among  other 
things  It  was  provided  that  B.,  the  trustee, 
shonld  hold  $1,500  '*for  the  sole  and  separate 
use  of  the  said  Ann  (the  wife),  her  executors, 
administrators  and  assigns,  free  and  dear 
from  any  control  or  demand  of  the  eald 
Robert  Uarshall,"  the  husband.  She  had 
power  to  dispose  of  the  property,  but  failed 
to  exerdse  it,  and  died  intestate. 

The  court  said  the  agreement  of  1830  was 
'*rague,"  but  that  under  the  circumstances  It 
was  Uie  purpose  of  the  agrement  ot  18S4  to 


carry  flie  wife's  title  beyond  life,  and  to  «t- 
dude  the  husband;  that  the  terms  of  ttw 
contract  of  1834  showed  this  to  be  tbe  inten- 
tion of  tlie  parties ;  and  it  was  decreed  ae> 
cordlngly. 

In  Dnnlop  t.  Lamb.  182  lU.  81f .  K  K  & 
364,  It  was  hdd  that  wh^  it  wsM  in«vided 
in  the  agreement  that  tbe  wife  should  have 
the  sde  control  of  her  prop«^  and  that  the 
husband  would,  on  request,  join  In  any  deed 
necessary  more  effectually  to  extlngolsh  his 
right  of  intaeritaace,  tbe  hustwnd  was  bar- 
red, thou^  he  was  never  mqacsted  to 
make  any  deed. 

Hays  V.  Bright,  11  Heisk,  828,  and  Mitchdl 
V,  Chattanooga,  et&.  Bank,  126  Turn.  669, 
160  S.  W.  1141.  are  not  apposite,  for  tbe 
reason  that  neither  presents  a  contract 
whose  language  and  terms  are  so  sbnllar  to 
the  one  now  under  consideratlm  ss  to  re- 
quire the  application  of  tbe  mle^  as  It  was 
applied  in  those  cases. 

In  Hays  v.  Bright,  11  Halsk.  826  (1872). 
the  antenuptial  settlement  iHnvlded  that  the 
wife  should  have  *^e  use,  control  and 
management"  «f  an  the  property  she  then 
owned,  and  that  she  and  hvr  trustee  might 
sell  any  part  of  it;  the  proceeds  of  sudi  sale 
to  be  applied  to  her  use  as  she  might  tHrect. 

The  wife  left  a  will,  dlqMMins  of  a  CMtaln 
chest  and  Its  contents  the  nunw/  te  con- 
troversy. 

An  administrator  was  appointed  later,  and 
the  will  was  probated.  It  was  contested  and 
established,  hut  no  executor  ever  qualified. 

The  suit  was  by  tbe  .husband  against  the 
administrator  to  recover  the  (118  in  the  diest 
which  the  will  bad  glvai  to  the  testatrix's 
daughter.  The  husband  dalmed  jure  marltl. 

The  court  said  that  the  question  of  the 
validity  of  Anna  Hays'  will  "does  not  arise 
in  tbe  case,"  and  could  not  be  considered 
even  if  It  did  arise.  11  Helsk.  p^  831. 

The  husband  was  allowed  to  recover,  on 
the  ground  that  *the  only  construction'*  tbe 
language  of  tbe  contract  would  bear  was 
that  the  wife  dedred  to  resume  Qie  control 
of  her  property  for  her  own  use  and  benefit, 
and  with  power  to  sell,  but  that  there  was 
"nothing  which  looks  to  the  disposltlMt  of 
her  property  after  her  death" ;  and  that  "the 
controlUng  object"  was  to  secure  the  use  and 
benefit  of  her  property  while  she  lived.  11 
Heisk.  p.  330. 

In  Hughey  v.  Warner,  124  Tmn.  725,  140 
S,  W.  1058,  37  L.  R.  A.  (S.  S.)  582,  the  court 
said  with  reference  to  Hays  v.  Bright,  11 
Hdsk.  325,  that  the  settlement  In  that  case 
confined  the  power  of  dtspc^ltlon  by  sale, 
and  that  "this  necessarily  exdnded  the  power 
of  disposition  by  wlU." 

In  Mitchell  v.  Chattanooga  Savings  Bank, 
128  Tenn.  660,  160  S.  W.  1141  (1012),  the 
husband  during  marriage  gave  money  from 
time  to  time  to  his  wife,  whldi  she  deposited 
in  bank  to  her  own  credit    She  died  in- 
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testate.  Hie  huibaBd  took  the  Utoney,  the 
bank  paying  tt  to  him  without  ohJectlML 
The  hndMud  died.  After  hla  death  the 
rtiattres  of  the  wife  had  an  admlnlstntOT 
appointed  Cor  her,  who  toed  to  reeow  tttla 
money. 

The  court  held  that  the  estate  or  right  of 
the  wife  under  the  gift  from  her  hvsband  was 
the  same  as  If  the  gift  had  been  made  by  a 
tUrd  party,  that  he  was  not  exdnded  beyond 
the  term  of  the  marrlase,  and  that  upon  the 
wife's  death  the  husband  was  entitled  to 
the  money  Jure  mailti. 

l%e  ooart  h^  that  under  our  statute  the 
wife  could  have  dliq>osed  of  the  property 
by  will,  but  as  she  did  not,  and  the  rights 
of  the  hurtwjkl  were  abridged  only  during 
Qoverttue,  by  the  settlemott  or  gift  whlcA  he 
Had  made,  he  could  take  Jure  laaritl. 

I^Mee  cases  have  ezpresidy  recognised  the 
role  tliat  tC  tai  the  instromcDt  ere&tlBg  a 
e^aimto  eotat*  Hw  laagiuige  deariy  Indicates 
a  poriKMs  to  oit  off  the  hwHwiUfa  rl^ls 
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after,  as  well  as  during,  covertnrei,  tt  will 
have  Chat  effect 

From  an  exanrination  of  the  autborlttasr 
botb  in  Tennessee  and  elsewhere.  In  which 
we  find  there  is  no  substantial  conflict,  we 
eouclnde  tlMt  tiie  language  of  the  -eontract 
involved  In  the  ease  at  bar  is  SDCh  as  to 
clesrly  and  ^Inly  exclude  the  faosband'i 
rights,  not  only  so  long  as  Mrs.  CoUlns  lived, 
but  also  to  exclude  his  rights  aa  surviving 
husband. 

To  quote  from  Hamrlco  v.  Laird,  supra, 
"Language  more  strongly  appropriate"  to  cat 
off  the  husband's  marital  rights  could  not 
have  b*en  emiAoyed. 

It  results  that  the  decree  of  the  dianceUor 
In  overruling  the  donurrers  of  the  appel- 
lants is  affirmed,  and  the  ease  will  be  re- 
manded to  the  chancery  court  of  Henry 
county  for  further  ordws  and  proceedings  not 
inconsistent  with  this  opinion. 

The  appellaota  wUl  pay  the  cost  of  this 
appeaL 
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STATE  V.  WIEGMANN.    (No.  22910.) 

(Supreme  Court  of  ICssonrI,  Division  No.  2. 
Dec  31,  1921.) 

1.  H*Mloite4»300(l2)—lMiraotiM  that  »elf- 
defem  wu  aliMfit  frftn  mm  lield  error. 

In  a  proaecution  of  a  woman  tor  the  mar- 
der  of  her  haaband  by  ihooting,  where  tne 
evidenoe,  although  not  disclosing  who  actually 
fired  the  shot,  was  sufficient  to  require  a  sub- 
mission to  the  jury  of  the  theory  of  self- 
defense,  it  was  error  to  instruct  that  there  vaa 
no  self-defense  in  the  case. 

2.  Honldda  ^340(2)— laatraotion  to  dlsre- 
■ard  previoas  abuse  aad  threata  bold  error. 

In  a  proaecution  of  a  woman  for  the  mur- 
der of  her  husband  by  shooting,  instruction  to 
disregard  testimony  of  previous  abuse  and 
threats  on  the  ground  that  there  was  no  self- 
defenae  In  the  case  hOd  prejudicial  error. 

"  Appeal  from  St  Louis  (Mrcnit  Oourt;  "WO- 
son  A.  Taylor,  Judge. 

Florence  Wlegmann  was  convicted  of  man- 
slansbter  in  the  fourth  degree  and  she  ap- 
peals. Reversed  and  remanded. 

Thomas  B.  Harvey,  of  St  Louis,  for  ap- 
pellant 

Jease  W.  Barrett,  Atty.  Gen.,  and  Bobwt 
J.  Smith,  Asst  Atty.  Gen,  for  the  State. 

WHITE,  O.  The  defendant  waa  charged 
with  murd^  In  the  first  degree,  in  that  ahe 
shot  and  killed  her  husband  June  13,  1919. 
On  a  trial  the  Jory  found  her  guilty  of  man- 
slaughter in  the  fourth  degree,  and  assessed 
her  punishment  at  Imprisonment  in  the  penl- 
tentlary  for  a  term  of  two  years.  From  that 
Judgment  she  appealed  to  this  court 

The  defendant  and  her  husband  lived  at 
3913  Washington  avenue,  St  Louis,  occupying 
one  side  of  a  duplex  building.  Some  time 
after  2  o'clock  in  the  afternoon  of  June  13, 
1919,  several  shots  were  beard  In  the  Wleg- 
mann residence,  followed  by  a  woman's 
screams.  Immediately  officers  and  neighbors 
gathered  there,  and  found  Fred  Wlegmann 
lying  on  the  floor,  dead,  with  bullet  woimds 
in  bis  head  and  face,  and  the  defendant  ly- 
ing on  the  floor  with  blood  on  her  shoulder 
and  arm.  A  revolver  was  found  on  the  floor 
with  four  empty  sheljs,  indicating  that  foxir 
shots  had  been  fired.  Two  shots  took  efFect 
In  Wlegmann,  one  in  the  face  and  one  In  the 
head ;  both  shots  ranged  downward  and  back- 
ward. The  def radant  was  not  injured ;  the 
blood  upon  her  shoulder  and  arm  came  from 
her  husband's  wounds. 

There  was  no  direct  evidence  as  to  bow  the 
shooting  occurred  excepting  that  of  the  de- 
fendant herself.  The  state  introduced  as  a 
witness  a  woman  named  Bertha  Smith  who 
lived  In  the  boose  n^ct  door.  She  testified 
that  she  heard  two  or  three  shots,  and  then 


heard  the  deCendant  sDream,  "Oh.  mj  QoiV 
She  went  otn  there  and  found  the  d^endant 
lying  on  the  floor  of  a  room  adjoining  tlw 
klteben,  her  left  arm  had  blood  on  it,  and  aha 
was  exclaiming  *'My  Ctod.  my  God!"  Mr. 
Wlegmann  was  lying  between  the  iAt^tm 
and  the  hall.  The  defendant  waa  la  a  highly 
excited  and  hysterical  state.  The  witneas 
said  the  defaidant  afterwards  t<dd  hep  sha 
had  killed  ber  husband.  She  aslrad  the  de- 
fendant why  she  used  four  ahota,  and  the 
defendant  said  she  wanted  to  shoot  every 
bullet  into  his  body,  and  with  seme  pnxfanl^ 
expressed  her  resentment  at  her  husband's 
Interference  with  hw  assodatloB  with  other 
men,  and  said  if  «ha  had  any  mm  bnUeCi 
she  would  have  shot  them  into  him. 

Evidence  waa  ottered  by  the  defendant  to 
Impeach  this  witness,  showing  that  she  testt- 
fled  at  the  coroner's  Inguest  that  she  saw 
throogh  the  window  and  saw  Wegmami  have 
the  defendant  by  her  hair,  and  heard  Mrs. 
Wl^mann  aeream,  "Fred,  don't  do  that  r 
and  Immediately  the  shooting  occurred.  Ser- 
eral  witnesses  for  the  d^oidant  testified  that 
Mrs.  Smith  attempted  to  extort  money  from 
defendant  as  the  price  of  her  favorable  testi- 
mony at  the  trial.  Mrs.  Smith  testified  that 
the  defradanf  s  mother  tried  to  tvlbe  her. 

Mrs.  Lether,  who  lived  at  3916  Washing- 
ton avenue.  In  the  other  flat  In  the  same 
building  with  the  defaidant,  testified  that  she 
heard  three  shots,  and  thm  heard  the  de- 
fendant scream.  She  went  Into  the  house 
after  ttie  officers  came.  The  defendanrs  arm 
was  bloody,  her  hair  tnmlAed,  hangti^  mostly 
down  her  back,  and  they  picked  the  defend- 
ant up  from  where  she  lay  in  a  folnting  con- 
dition on  the  floor.  Urs.  Lether  said  that 
previously  Wlegmann  frequently  bad  "beat 
up"  his  wife  quite  severely;  she  had  beard 
them  quarreling  the  day  before  the  shooting. 
On  the  day  of  the  shooting,  about  an  hour 
before  It  occurred,  the  defendant  came  over 
to  her  house  and  looked  "awful;  looked  like 
a  rag;"  and  was  very  excited. 

John  Mohr,  policeman,  the  first  officer  to 
entor  the  house  after  the  shooting,  found  the 
defendant  lylnff  on  the  floor  with  blood  on 
her,  and  saw  the  man  lying  in  the  nest  room 
on  bis  back,  the  pistol  a  short  distance  from 
his  head.  He  was  shot  through  the  head. 
Mohr  went  across  the  street,  and  when  he 
came  back  he  found  the  women  had  the  de- 
fendant up  stairs  washing  her ;  she  was  in  a 
hysterlal  condition;  her  waist  had  slipped  off 
her  shoulder,  but  witness  did  not  notice 
whether  It  was  torn.  The  defendant  told 
him  that  Wlegmann  was  In  the  constant  habit 
of  wanting  the  defendant  to  get  money  from 
her  mother;  that  he  thought  she  had  got 
money  the  night  before,  and  he  wanted  to 
get  it  that  day ;  that  while  he  was  following 
her  through  the  rooms  asking  for  the  money 
she  got  the  levcAver  from  where  It  lay  on 
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ttd  idano  and  abot  him  wbere  ke  ML  Four 
Aots  had  been  <lied;  tbore  ware  torn  empty 
cbambera  In  the  gun,  and  the  marks  of  two 
hidtets,  one  on  fb»  amai  and  one  on  the 
woodwork  about  five  feet  from  'Qie  floor. 

Kate  Emlg,  a  slstar  of  the  deoeased,  swore 
that  the  day  after  her  brother  was  hUtod 
ibe  saw  the  defendant,  and  the  defendant 
dioiiped  on  her  kneea  and  said,  '*Ohf  my  Ood. 
Kate^  can  yon  twglTe  met"  ne  wltnees 
asked  the  defttidant  what  she  did  It  fbr,  and 
tbe  d^endant- answered,  "l  don't  know  vrtiat 
I  did  do  it  for."  Tba  defendant  said  that 
bar  husband  didn^t  Ut  her ;  they  were  fuss- 
ing oTcr  the  money,  and  she  didn't  know 
what  took  posBesrion  of  her,  bat  she  Kaessed 
the  devil  did;  she  saw  the  gaa  on  tiie  piano, 
pt^ed  it  np,  and  fired,  and  Oiat  Isaa  she  re- 
membered. 

The  defendant  offered  evidence  to  show 
that  frequently  the  deceased  had  abused  het, 
beaten  h^,  and  called  her  vile  names,  Habel 
Stnbbs,  a  witness  for  d^endant,  was  rooming 
in  the  Wlegmann  house;  her  name  at  that 
time  was  Mabel  Baker,  and  she  had  after- 
wards married.  Early  Ip  the  afternoon  of 
the  day  of  the  shooting  the  witness  was  up 
Btafra,  and  the  defendant  and  her  husband 
were  down  statra;  she  heard  them  quarrel- 
ing and  heard  Wfef^mann  use  vile  langiiage 
to  his  wife.  As  she  came  down  stairs  to 
leave  the  house  she  could  see  Into  tbe  dining 
room;  she  saw  them  struggling,  and  saw 
Wlegmann  palling  his  wife  Into  tbe  dining 
room  from  the  kltdien ;  her  hair  was  down, 
as  If  they  had  been  struggling  In  the  kltdien 
before  they  came  In  there.  She  went  out, 
and  when  she  returned  the  shooting  had  oc- 
curred. 

.  A  physician  was  sworn,  and  testified  for 
defendant  that  about  the  middle  of  June,  but 
a  abort  time  after  tbe  homicide,  defendant 
consulted  him  about  a  braised  place  on  her 
leg,  caused  apparently  1^  some  blow,  and  he 
treated  her  for  It.  Tbe  state  offered  evidence 
in  rebuttal  to  show  that  tbe  defendant  had 
told  some  one  she  received  that  bruise  in 
all^tlng  firom  an  automobile, 

Tbe  defendant  Introduced  Anna  Martin,  a 
colored  girl,  wbo  teetlSed: 

.  That  she  did  laundry  work  tw  htrs.  Wleg- 
mann during  June;  that  on. the  day  of  the  diffi- 
culty, while  she  was  ironing  in  the  kitchen, 
Wiegmann  came  in  from  the  dining  room  and 
asked  the  defendant  for  money.  Defendant  said 
she  got  only  a  little  money  from  her  mother 
to  go  to  the  dentist,  and  tiie  deceased  cursed 
her  and  tned  bad  language,  "and  grabbed  her 
by  the  faair  and  arm,  and  polled  her  on^  and 
cursed  her,  and  took  his  foot  and' kicked  her. 
And  when  be  polled  her  Imsk  hi  the  dining 
room  I  was  Ironing  at-  the  table;  I  was  Und 
of  afraid,  you  know,  so  he  cursed  her,  and 
then  says,  'I  will  kill  you' — excuse  me  for  such 
language— 'God  damn  you!*  And  she  said,  'Oh, 
Fred,  please  don't  do  thatl'  And  then  when  he 


band  around  hfs  hand,  and  he  had  a  revolver  In 
Us  band.  I  thon^t  he  was  jest  trying  to  scare 
her,  and  abont  two  minutes  titer  that  I  heard 
the  revolver  went  off;  and  when  I  peeped  in 
ag^in,  I  saw  him  down  on  the  floor,  so  I 
grabbed  my  jadcet;  yon  know,  I  pteped  in 
after-he  fell;  I  thought  when  he  first  sbot  he 
was  doing  it  to  scare  her  to  make  her  give 
bun  that  money,  and  I  peeped  in  after  they 
had  fell;  and  they  both  were  laying  down,  and 
tbe  revolver  was  on  the  floor.  So  I  ran  back 
and  grabbed  my  Jacket  and  went  out." 

The  state  offwed  evtdrace  to  impeach  tUs 
witness  by  showing  that  another  negro  wo- 
man did  tbe  washing  tor  the  defaadant;  that 
<m  die  day  of  the  tragedy  there  was  tie  Iron- 
ing arrangem^t  on  the  kitcbm  tablet  the 
dishes  were  on  the  taUe,  and  nottdag  to  In- 
dicate that  ironing  was  b^ng*donh.  Defend- 
ant teetided  as  follows: 

'^a  came  in  from  Mrs,  Smith's,  and  ha 
grabbed  me  by  my  tudr  and  ptdled  me  'to  tb^ 
dining  room,  and  demanded  the  money  I'  had 
gotten  from  my  mother  on  Thursday  nig^-to 
pay  the  dentist;  and  he  dragged  me  into 
middle  room  and  grabbed  the  revolver  off  of  the 
piano,  and  I  scuffled  with  him,  and  when  I  bea^d 
the  shots  I  don't  remember  any  more.  ^ 

"Q.  Did  you  take  that  pistol  off  the  piaDfi? 
A.  I  did  not. 

"Q.  Who  did?  A.  He  grabbed  for  it. 

"Q.  And  then  what  did  you  do  afterwards  ai 
he  got  it?  A.  Wen,  I  tried  to  hold  bis  hanU 
away  from  me,  Judge.  He  said,  1  wiU'ktn 
you.'  And  I  said:  Tor  God's  sake,  PriBd, 
don't* 

"Q.  And  do  you  remember  just  what  did  oe* 
cur  after— just  after  the  pistol  began  flaring  off? 
A.  No,  sir;  I  don't. 

"Q.  Where  were  you  when  you  first  remem- 
ber anything?  A<  In  the  front  room  on  the 
bed,  and  Mrs.  Smith  and  0£Bcer  Mohr  was  In 
there  with  me." 

The  defendant  on  cross-examlnatton  did. 
not  vary  froa  that  etatnuent  in  any^  matolal 
particalar.  A  part  of  her  cniw-eramlnatlM 
wad  as  CoIIowb:  -  ■ 

"Q.  Well,  did  you  shoot  him  hi  self-defense, 
or  did  be  shoot  himself?  A  I  don't  know  how 
It  happened. 

How?  A  I  dont  know  how  It  happened. 

"Q.  Well,  did  yon  shoot  him  because  he  was 
attacking  you?  A.  No,  air;  I  don't  know  if  I 
shot  him  or  not.  I  know  that  I  had  hfan  by  his 
banils,  and  I  don't  know  how  it  happened  or 
anything;  so  help  me  God,  I  don't." 

portions  of  the  evidence  are  set  out  at 
some  length  because  tbe  main  point  nrged  for 
the  reversal  of  the  case  was  the  failure  of  the 
court  to  Instruct  on  self-defense. 

I.  Error  Is  assigned  to  tbe  action  of  the 
court  In  giving  Instruction  No.  6  on  b^aU  of 
tbe  state: 

"Inatrnctioin  No.  6;  Evidence .  has  -  been 
offered  by  the  defendant  tending  to  show 
threats  and  other  abuse  of  the  defendant,  by  de- 


•ald  that  she  hollered,  *Annie,  come  and  help  ceased  prior  to  the  time  of  the  shooting  hi 
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under  th*  lav  wtiwre  the  defense  is  sdf-detenee. 
Itere  le  no  lelf-deteiue  In  tUe  cue.  Ym  vfll 
therefore  dlstesard  and  not  consider  audi  tea- 
tlmonr  In  arxMnc  at  yonr  verdict." 

The  tbeory  npon  which  the  trial  court  gave 
the  inatractlon  waa  that,  under  the  evltlence, 
the  b(»nldde  was  titiier  accidental  or  an  In- 
toitional  kUlln?  wlthoat  Justification,  be- 
cause defimdant  testlfled  that  in  the  struggle 
Wiegmann  was  shot  when  she  was  trying  to 
prevent  his  using  the  pistol  on  her.  and  that 
aba  dldnt  know  whether  she  shot  him  or  not. 
This  coort  has  held  that,  although  a  defend- 
ant dtarged  with  murder  may  testify  to  tacts 
ittdicatiag  accfdoital  tawniclde,  where  there 
are  other  droumstnacee  from  which  a  billing 
ta  self-defense  may  be  Inferred  It  la  proper 
to  Instruct  the  Jury  on  both  acddoital  kill- 
ing and  self-d«ren8&  Stata  r.  GUnton,  274 
Uo.  344,  213  S.  W.  841,  loc.  dt  843 ;  State  v. 
Finkelstdn,  26&  Mo.  612,  191  S.  W.  loc.  dt. 
1003.  In  the  case  last  cited  this  court  said: 

"The  jory  might  reasonably  reject  his  Cde- 
t^aat^s]  atatement  tliat  tiie  diooting  was 
aeddental,  beUevtng  the  oUier  evfdenee  on  this 
Viam,  and  yet  I>dien  the  remainder  of  his 
and  his  wife's  testimony  which  tended  to  show 
that  he  was  Jostifled  In  acting  in  seif-defense." 

TIAb  conrt  always  has  been  liberal  In  al- 
lowing an  inatruction  on  self-defmse.  Where- 
erer  the  evidence  shows  any  fact  from  which 
the  Jury  might  infer  that  the  defendant  was 
acting  in  self-defense  the  inatruction  should 
be  given.  State  v.  Nelson.  231  S.  W.  690. 
The  evidence  all  shows  that  the  defendant 
was  laboring  under  intense  excitement,  was 
hysterical,  scarcely  knew  what  she  was  do- 
ing, appeared  "a  perfect  wredc"  Just  before 
the  homicide,  and  immediately  afterwards 
waa  tn  a  state  of  hysteria.  Persons  acting 
under  Intense  exdtement  of  that  character 
are  not  likely  to  rememb^  or  recall  definite- 
ly m  clearly  Just  what  was  dime^  or  the  se- 
quence of  events,  In  an  exciting  struggle  such 
as  ta  Indicated  here.  There  was  quite  d^- 
nlte  evidence  tliat  Just  l>efore  the  shooting 
there  had  been  a  struggle  between  the  de- 
fendant and  h&  husband;  that  he  was  pull- 
ing her  Into  the  dining  room  by  the  hair,  and 
the  defendant  was  screaming,  begging  her 
hnithand,  "ITor  God's  sake,  dfm't!" 

Ct]  Annie  Martin,  Che  colored  woman,  teetl- 
fled  that  the  strugf^e  began  In  the  kitchen ; 
that  Wiegmann  grabbed  his  wife  by  the  arm, 
polled  and  kicked  her;  that  she  looked  in 
and  aaw  them  struggling  over  the  revolver 
which  appeared  to  be  In  Wi^mann*s  hand. 
The  shooting  immediately  followed.  It  was 
for  the  Jury  to  say  whether  this  witness 
swore  to  the  truth,  or  whether  she  was  suc- 
cessfully impeached.  The  defffiidant  testi- 
fied that  her  husband  first  got  bold  of  the 
revolver.  The  theaey  of  the  state  was  that 
the  defendant  first  got  hold  of  It  and  intro- 

— T 


dttced  evidence  to  show  defendant  admitted 
that  In  the  struggle  she  picked  np  the 
vQlver  off  the  piano  and  fired  It  latere  is 
evidence  to  indicate  ^t  fnegmann  threat- 
ened hlB  wife,  that  she  ftored  great  bodily 
harm,  and  bad  reason  to  fear  tt  1%*  Jury 
probidUy  believed  the  d^endant  first  got  hxM 
at  the  revolver.  The  two  were  grappling  in 
a  desperaTe  strugg^  wh«i  be  waa  iriiot; 
blood  from  his  wounds  were  on  her  shoulder 
and  arm;  and  when  wltneai  arrived  Mrs, 
Wiegmann  was  prostrate,  and  had  fainted 
upon  the  floor.  The  evidence  waa  entirely 
auffldent  to  require  a  autmilasloii  to  the  Jury 
of  the  tiieory  of  sdf-defoise,  and  Che  court 
erred  In  Instructing  the  Jury  Oat  there  waa 
no  self -defense  in  the  case. 

n.  While  the  defendant  waa.  offering  testi- 
mony to  show  previous  abase  and  ihreats,  the 
court  said: 

"My  view  of  it  is  that  Qiere  is  no  seU-defenae 
here  whatever.  All  his  previous  condnet-Jtnd 
I  wfll  tell  the  Jory  now  to  dlsreganl  any  testi- 
mony bTooght  ODt  coDceming  tlw  i«evloBS 
trouble  of  these  parties. 

"This  is  only  admtoribia  when  the  defenaa 
is  aeif-defeose,  and  I  will  Instmct  yon  then 
to  disregard  any  previous  evidence  of  tiie  abuse 
of  this  defendant  by  tiie  deceased." 

[2]  This  statement  of  the  conrt  was  error 
requiring  reversal  for  reasons  stated  above^ 
and  was  extr^ely  prejqdldal  becatise  It 
came  while  defendant  was  attempting  to 
make  out  her  defoise. 

The  Judgment  is  reversed,  and  the  cauae 
remanded. 

RAtLBY  and  BBBYBS,  OC.,  concur, 

PBR  CCBIAM.  The  foregotiv  (vlnlon  by 
WHITE,  O.,  ia  adopted  as  tiie  opin^  of  the 
court  AU  the  Judges  concur, 


JACKS  V.  LINK  St  al.  (No.  22334.) 

(Supreme  Oourt  of  Missouri,  I)ivisl<n  No^  2. 
Dea  81, 1921.) 

1.  Appeal  aad  error  «s»895(3)—laooaip«te>t 
evMeaoe  dlsraoarded  en  appeal  la  eqal^  case. 

Where  Improper  testimony  has  been  admit- 
ted in  an  eqnitable  proceeding,  in  whidi  the 
Supreme  Court  is  required  to  review  the  en- 
tire record,  the  Judgment  wHl  not  be  reversed 
on  that  gtoand,  but  the  incompetent  testimony 
will  be  disregarded,  and  anch  a  judgment  ren- 
dered as  in  equity  and  good  conscieiice  the 
pleadings  and  evidence  may  authwise. 

2.  Trusts  «»»89(5)— Parol  iiraat  of  raaettlot 
trust  nsst  be  stresg; 

Parol  proof  to  establish  a  resulting  trust 
as  to  realty  must  be  so  stnmg,  cog^t,  and  con- 
vincing as  to  leave  no  doubt  in  tlie  mind  of 
the  chancellor  aa  to  the  creation  of  the  trust 
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8.  tMi  «Bi77— RNilUai  tratt  Mnt  b« 
tiMdM  wkM  itfit  art  Mlvir«l. 

If  a  tnut  rasidted  In  land  by  naww  of 
the  fnmliUng  of  money  for  landt  takan  fn 
the  name  of  another,  It  must  hare  done  m 
-when  tiie  deecU  were  delirered  to  the  irantee. 

4.  Tnisto  «eB365(4)— Clalii  of  rouUtlH 
may  yean  before  let  favored. 

Gonrta  do  not  look  frith  favor  opon  a  claim 
of  a  reeoltinK  tnut  in  land,  which  have 
wen  been  eatabUahed  by  a  more  timdj  salt 
7oare  before. 

5.  Evldeeoe  «=9213(l)— Matter*  occurrlii  la 
eoerse  of  attempt  to  oompromUe  Inadmlul- 
ble. 

In  an  action  to  eetabliih  a  resulting  tnut 
in  land,  nogotiatione,  correspondence,  and  an 
nnalgned  form  of  deed  of  trua^  all  conatitating 
mattmra  oeenninf  in  the  cooiae  of  an  attempt 
to  eompromiae  and  oettle  plalntUCa  chum*  wore 
inadmissible. 

6.  Truts  «=>89(l)— Evideece  held  liseflloloat 
to  eetehllsh  reevlUeg  trm. 

In  an  action  to  establish  a  resulting  trust 
in  land,  erldmice  M4  not  to  warrant  a  decree 
for  plaintiff. 

7.  Trusts  «s»03%-~Not  aaforeed  ooatracy  to 
latoatioa  of  parties. 

Bqaltr  will  neither  create  nor  enforce  a 
reanltlng  tnut  contrary  to  the  aaeeitalned  in- 
tontlni  of  dw  parttea. 

Ai^l  from  Circolt  Court,  Flatta  Ooan^ ; 
Alonzo  D.  Bnma,  Jndge. 

BtAt  by  Franoea  Marie  JvAu,  a  minor,  by 
l^ewto  Jadta,  next  frlcDd,  agataast  3€tm  W. 
link  and  others.  Judgment  tor  defeadanta, 
and  plaintiff  appeals.  Aflnwid. 

George  W.  Day  and  T.  0.  Sparks*  both  of 
Kansas  Oity,  for  ajH^eUant 

Guy  B.  Park  and  A.  D.  GxMhasi,  boOi  <tf 
Platte  Olty,  for  reqtondenti. 

WALEEB,  J.  la  a  suit  bron^  In 

the  circnlt  court  of  Platte  count;  to  establish 
a  resulting  trust  There  was  a  judgment 
below  for  the  respondents,  from  which  ap- 
pelant has  perfected  an  appeal  to  thla  court 

The  antellant— a  minor — brou^t  this  ac^ 
tlOD  by  her  father,  as  next  friend,  against 
her  grandfather,  the  req;»ondent  first  named, 
Joining  therewlfh  a  number  of  o0iers  deemed 
necessary  to  a  final  detennlnatim  of  the 
matter  at  lasne.  Jl^ipellant  la  the  only  child 
and  heir  of  llallle  Bf.  Jacks,  deoeaaed,  daugh- 
ter oC  the  temkdoit  John  W.  Link  and  his 
Wlfie,  Ardtima  Linlc,  dofiwaed.  Vbe  lattor 
was  a  dan^tw  at  James  U,  Payton,  now  de- 
ccased.  TUa  action  was  instituted  tn  1919, 
IT  yean  after  the  death  of  James  IT.  Payton. 

Tte  potion  In  equity,  contains  two 
counts,  and  prays  that  160  acres  of  land  In 
Platta  county,  the  record  title  of  which  Is  in 
the  respondent  John  W.  link,  be  Impressed 
vUh  a  remltlng  trust  in  favor  of  the  appel- 


8.W.> 

lant  as  an  Im&i  of  Arddnm  link ;  U  beta« 
allied  that  a  portion  of  the  purchase  price 
of  the  land  had  been  furnished  by  appdlanf a 
grandmothw,  Ardelma  Link,  In  that  It  had 
been  advanced  to  John  W.  Ltaifc,  her  hiustmnd^ 
to  enable  him  to  pordiase  ttie  land,  by  James 
M.  PaytoD.  the  t&tbet  of  said  Ardehna. 

The  land  was  ocmv^M  to  the  reqiondent 
John  W.  Link  by  two  separate  deeds;  one 
conveying  140  acres,  the  other,  20  acres  at 
dUf^oit  times,  and  hence  the  two  counts  tn 
the  pedtton.  It  is  daimed  that  of  tba 
purchase  price  <tf  the  1404cre  tract  9700  oC 
same  was  advanced  by  James  M.  Payten  t» 
his  daughter  Ardelma  link,  and  that  flKN^. 
advanced  In  like  manner,  was  used  in  In- 
payment for  the  20  acres. 

like  relevant  facta  will  be  stated  in  their 
order  in  the  discnssiQa  of  the  asslgnmenta 
<tf  error. 

[1]  It  is  contcaaded  tlmt  wror  waa  ooiunit- 
ted  in  the  admission  of  Uie  testimony  vt 
John  W.  Unk  as  to  the  ovniership  of  tba- 
pnrchase  money  of  the  land  and  in  permit- 
ting liim  to  testUy  that  he  borrowed  it  tnm 
his  father^ln-law,  James  M.  Payton.  This 
condition  may  be  diqwsed  of  under  the  gen' 
eral  rule  that,  where  improper  testimony  has 
been  admitted  in  an  equitaUe  iffoceeding  in 
wbldi  we  are  required  to  review  the  entire 
record,  the  Judgmott  will  not  be  reversed  mi 
that  ground,  but  the  Incranpetent  testimony 
will  be  disr^rded  and  sudi  a  Judgment 
rendwed  as  in  equity  and  good  conscience  the 
pleadings  and  evidence  may  antboriie.  Bry- 
ant V.  Shinnabarger,  227  S.  W.  64,  and  cases 
page  67;  McKee  t.  Downing,  224  ICa  U6, 
124  S.  W.  7;  HtiCormlek  r.  Parsons,  189  Uo. 
loc.  dt  100,  92  S.  W.  1162.  and  cases;  Bioo 
V.  Shipley,  1S8  Ho.  loc.  dt.  405,  60  S.  W. 
740;  Miller  v.  Slnpsfcr.  1S8  Ho.  648,  69  8.  W. 
990. 

Begardlesa,*  therefore,  of  the  errors  that 
ma7  have  bew  committed  by  the  trial  court 
in  its  ruUnga  upon  the  admiesibllltT  of  the 
testimony,  the  case  is  before  us  for  review 
and  determination  opon  whatever  evidence 
of  probative  force  appears  In  the  record. 

Lewis  Jacks,  the  father  of  the  appellant, 
testified  that  John  W.  Link  came  to  his  (wit- 
ness*) home  in  1901,  while  James  M.  Piayton 
was  staying  there,  and  said  to  the  latter 
that  he  wanted  to  get  ^700  to  pay  on  the 
Burkhead  land  On  eontroverv),  which  he 
(Link)  was  about  to  purdiaae;  OQiere  was 
testimony  tiiat  Ikia  amount  at  money  was 
soon  thereafter  obtained  by  Adm  W.  Idufc 
from  James  M.  Payton,  and  that  the  former 
gave  his  note  to  ttie  latter  for  the  amount 
stated. 

George  W.  Day»  counsel  for  the  ainwUant 
testified  that  some  time  before  this  suit  was 
bnra^t  he  wrote  to  John  W.  Link,  wiio  came 
to  Us  office,  and  tli^  had  a  talk  about  the 
matter  involved  in  this  Ofrntroversy.  Wit- 
ness* testtmony  )p  snbstaotjlally  aa  foUows; 
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**!  cu*t  npeM  m  A*  coBTiBtiatUit  w«  had 
than,  bat  ICr.  link  t<rid  me  that  I  ahonld  go 
and  aee  Jndga  Goats  [the  probate  jndfe  of 
Platte  eountr],  and  whaterer  be  said  vaa  rigbt 
for  him  to  do  be  would  do.  Further  than  that, 
we  diacuaaed  the  merlta  of  the  matter  in  a 
geueral  way,  and  Mr.  Unk  denied  that  there 
was  an;  obligation  on  hie  part  to  the  young 
lady,  Frances  Marie  Jacks,  the  pl^tiff. 
Some  time  after  that  I  saw  Judge  Coots  and 
had  «  talk  with  him  about  the  matter;  I  can't 
state  all,  or  perhaps  eren  the  s^taiice,  of 
what  waa  aald.  Mr.  Unk  waa  not  present  dur- 
!ng  that  coDTersation.  The  conversation  with 
Mr.  Idnh  was  in  connection  with  settliog  this 
cootroversy.  Judge  Coota  told  me  that  as  be 
viewed  the  matter  there  was  a  resulting  trust 
in  favor  of  this  plaintiff,  growing  out  of  the 
fact  that  Mrs.  link's  money  had  gone  Into 
this  land,  and  he  asked  me  to  write  a  letter  to 
Mr.  Unk,  aAinr  him  to  call  open  Urn  (Jndge 
Coots),  and  that  he  would  let  me  hear  from 
hfan  after  he  had  seen  Mr.  link.  He  asked  me 
to  write  Mr.  Link  instead  of  writing  him,  be- 
cause be  said  that  whatever  be  wag  doing  there 
he  waa  doing  as  a  friend  of  Mr.  Link  and  not 
as  an  attorney.  Possibly  tbla  is  an  inference 
of  B>ine,  but  I  think  Judge  Coots  said  that  it 
was  as  a  friend  and  not  as  an  attorney  that  he 
was  acting.  I  wrote  a  letter  to  Mr.  link  in 
April,  191^  and  asked  him  to  call  upon  Judge 
Oeots,  and  In  the  same  mouth  I  reeaired  a 
letter  from  Judge  Ooota,  dated  April  IS,  iei&" 

This  letter  waa  introduced  In  evidence  on 
the  theory,  we  presume,  that  Judge  Coots 
was  acting  as  the  agent  of  John  W.  Link. 
The  portion  of  same  relevant  to  the  matter  at 
issue,  omitting  the  signature  of  the  writer.  Is 
as  follows: 

**Mr.  J.  W.  Link  came  in  to  see  me  to-day, 
and  I  had  quite  a  talk  with  him.  He  says  that 
bis  wife's  father  advanced  him  enough  money 
to  make  a  payment  on  the  land  he  owns  and 
be  gave  a  deed  of  trust  for  the  balance.  He 
cannot  now  give  the  exact  amount  advanced, 
but  thinks  It  waa  in  the  nelgbb&rbood  of  f2,> 
000.0I>.  Hia  wife  received  abont  a  thousand 
do^rs  at  her  faUier's  death,  but  she  spent 
moat  of  this,  very  litQe  of  it  being  paid  on  the 
mortage.  He  thinks  he  can  get  the  figures  for 
the  exact  amounts. 

"It  seems  that  probably  the  facts  in  the  case 
would  create  a  resulting  trust  in  favor  of  the 
wife  or  her  heirs,  but,  in  any  event,  he  would 
be  entitled  to  hold  the  land  as  tenant  by  the 
curtesy  tor  life.  I  told  him  that  I  tiiought 
sll  parties  would  be  satisfied  if  he  would  exe- 
cute amne  Und  of  a  trust  against  the  land  for 
me  use  and  benefit  of  hia  grandchildren,  so 
tfiat  they  night  feel  diat,  no  matter  what  tun 
Us  affairs  might  take,  they  would  at  leaat  have 
■eeored  the  amount  that  came  to  his  wife,  to  be 
paid  them  at  his  death.  He  seems  willing  to 
execute  such  a  trust  If  it  will  be  satisfactory 
to  the  grandchildren.  I  am  sure  he  is  willing 
to  do  what  is  right  In  the  matter." 

On  Angtut  9S,  1018,  witness  received  from 
lodge  Gooti  ft  le*t«r,  the  subject-nuttter  of 
which  la  as  follows: 

'Vr.  John  W.  link  came  in  to  see  me  last 
Saturday,  and  ai;rMd  to  secure  all  of  tbe  funds 


ooviing  to  Us  graiKldilUrat  finm  Us  Sm 
wife's  estate  by  dead  of  trost  en  tbe  80  acres 

west  of  LinkviUe,  worth  at  least  (16.000.00. 
There  is  at  present  a  small  deed  of  trust 
against  this  land,  which  will  be  released  as 
soon  as  he  can  collect  enough  from  the  sale 
of  the  other  land  to  pay  it  off,  thus  making  the 
deed  ot  trust  in  favor  of  his  grandcUldreB  a 
first  lien  oa  tho  same.  I  have  full  con&dUMe 
in  Mr.  Link's  integrity  of  purpose  and  have  no 
hesitatioB  in  aayisv  tliat  be  will  keep  this  prom- 
ise. 

"He  says  that  his  wife  received,  all  told,  the 
sum  of  $2,700.00  from  her  father  and  his  es- 
tate, and  that  he  has  ^ven'the  piano  to  Marie 
at  ¥300.00,  thus  making  &e  total  $3,000.00, 
so  that  she  is  to  bsve  only  $700.00  In  order  to 
make  them  sll  equal. 

"I  have  prepared  a  deed  of  trust,  to  cover 
his  wishes  and  intention  as  nearly  as  I  eonld 
draw  it,  and  indose  same  to  yoo  herewith.  If 
this  meets  with  your  approral,  kindly  return 
•to  me  and  I  will  have  him  execute  It  and  wiE 
have  it  recorded." 

The  testimony  of  Judge  Jobn  W.  Coots 

was  as  follows: 

"I  am  the  probate  judge  of  Katte  county.  I 
know  the  defendant  John  W.  Liuk  and  have 
knovrn  him  for  a  number  of  years.  The  letter 
of  April  13,  1018,  was  written  by  me  for  Mr. 
Link,  in  which  we  were  trying  to  compromise 
some  matters  between  him  and  his  son-in-law 
[the  father  of  the  appellant].  Mr.  link  eaae 
to  me  for  adrice  in  the  matter.  He  seemed 
anxious  to  adjust  it  He  wanted  to  satUe  the 
controversy  between  him  and  his  grandchildren. 
Mr.  Day  represented  the  young  lady  and  I  rep- 
resented Hr.  Unk.  We  were  trying  to  com- 
promise the  matter.  Mr.  Link  wanted  to  aet* 
tie  it  and  he  authorized  me  to  make  thia  of* 
fer.  Mr.  Link  came  to  ate  me  a  number  ot 
times,  and  the  letter  of  AprQ  13th  was  written 
as  s  result  of  the  conversations  I  had  with  him. 
He  wanted  to  reach  some  adjustment  oi  the 
matters  without  lit^tion.  I  don't  remember 
that  he  was  deiving  an  Uidrilitr*  He  offered  to 
do  aomethlng,  probably.  I  don't  remember 
what  is  in  tbe  letter." 

Tbe  witness,  referring  to  the  letter  of 
April  13tb,  said: 

'*8onw  time  prior  to  the  writing  of  this  letter 
I  had  some  conversation  with  Mr.  Day,  but  I 
do  not  remember  that  in  thia  letter  I  asked  Mr. 
Day  to  write  to  Mr.  Link  and  for  him  to  come 
and  see  me.  t  do  remember  that  prior  to  the 
writing  of  this  letter  that  Mr.  Link  came  to 
see  me.  I  don't  know  that  this  letter  waa 
written  by  me  as  the  result  of  the  conversation 
I  had  with  Mr.  link  at  that  time;  I  had  a 
Dumber  of  talka  with  Mr.  link.  I  don't  tUnk 
Mr.  link  eaw  thia  letter  after  it  was  written 
The  letter  written  by  me  to  Mr.  Day,  Apguat 
26th,  was  in  reference  to  Mr.  link's  talk  with 
me.  I  auppose  this  letter  was  written  imme- 
diately fdlovring  a  call  on  me  by  Mr.  Link. 
I  don't  remember  anything  about  the  conver- 
sation now.  Any  statements  I  made  in  this 
letter  were  my  understanding  from  my  talk 
with  him.  T  don't  remember  whether  in  that 
talk  with  Mr.  link  anything  was  said  by  him 
about  nqr  eommonlcatlng  the  facta  he  told  sm 
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to  Ur.  DB7.  but  II  ny  latter  ws»  -w  ft  snut 
IwTtt  bem  true." 

Tbem  was  Indoaed  wltb  the  letter  of  Au- 
gust 26th  a  form  .of  deed  of  trust,  Intraded 
to  effect  a  eetOanent  between  John  W.  Link 
and  the  q^pdlant.  Concerning  same  the  wit- 
ness said: 

"This  wet  B  deed  of  trust  I  prepared  in  an 
effort  to  settle  this  eontroTersr  between  the 
parties,  and  I  lent  it  to  Mr.  Du  and  told  him 
that  I  could  induce  Mr.  Unli  to  execute  this 
paper,  if  satisCactory,  bat  my  reeollectiou  is 
that  Mr.  Day  said  it  was  not  satisfactoiy. 
This  deed  of  trnBt  was  made  in  an  effort  to 
settle  and  compromise  this  difference,  hot  it 
was  not  accepted.  Mr.  Day  refused  to  accept 
it.  I  do'  net  remember  drawing  but  one  deed  of 
trust  I  presume  I  cot  the  data  therein  from 
Mr.  liink,  bat  I  don't  remember  the  conTorse- 
tion  I  had  with  him  about  it  It  was  iu  re- 
card  to  this  settlement  He  told  me  what  he 
was  willing  to  do  and  I  wrote  it  down  that  way. 
like  statements  «t  fact  contained  in  this  deed 
of  trast  are  statements  I  made  up  from  those 
made  to  me  by  Mr.  Link.  That  was  his  offer 
as  X  understood  it  They  were  made  fbr  the 
purpose  of  a  fnll  aettlement.  I  do  not  know 
whether  they  were  true  or  not  My  recolleotion 
la  that  Mr.  link's  contention  was  that  there 
was  nothing  dne  to  these  children  as  long  as 
he  lived;  that  be  was  willing  though  to  fix  this 
so  they  would  be  perfectly  secure  in  getting  the 
money  when  he  died.  I  put  the  statements  la 
as  an  offer.  I  don't  know  whether  they  were 
true  or  not** 

The  deed  of  trust  was  offered  In  evidenca 
TlierB  was  no  tsstimony  that  U  was  ever 
seen  by  John  W.  Unk  until  after  tbe  com- 
mencement of  this  pro(;eedIng. 

Crosa-examlned,  Judge  Ooota  teetifled  as 
fbUowfli 

*Wr.  Day  came  te  ase  mo  and  told  me  he  rep- 
resented  tiie  plaintiff  hi  this  jiresent  cass,  the 
danghter  (d  Mr.  Jacks.  When  Mr.  Day  first 
talked  to  me  about  the  matter,  my  recollec- 
tion is  that  I  told  him  my  Impression  would  be 
that  if  Mrs.  Link's  money  went  into  the  land, 
as  part  of  the  purchase  money,  she  had  a  re- 
sulting trust  in  It  I  don't  think  I  bad  had 
any  conrerBStlon  with  Mr.  link  when  I  first 
talked  with  Mr.  Day  abont  It  I  told  him  that 
lb,  Unh  was  a  man  X  knew  would  do  what 
was  rlglit;  and  not  to  bring  any  snit,  or  any- 
thlBg,  BntU  I  could  have  a  talk  with  Urn,  be- 
cause I  thought  we  could  adjust  the  matter. 

"At  the  time  of  the  conversation  I  am  now 
talking  about  I  don't  think  I  had  had  any  con- 
ference with  Mr,  Link.  I  think  the  first  thing 
I  knew  of  it  was  from  Mr.  Day.  I  was  not 
acting  for  Mr.  Unk  at'  that  time,  and  had  had 
BO  conversation  with  him  about  it.  At  Mr. 
Day's  Instance,  I  took  it  up  with  Mr.  Unk. 

"I  couldn't  remonber  what  Mr.  Idnk  eaU 
abont  his  having  ^ven  his  individual  note  to 
Mr,  l^i>yton  for  the  purchase  price  when  he 
bought  the  land  in  controversy;  I  don't  re- 
member wbat  was  said  at  aB,  but  that  has 
been  in  my  mind,  some  way,'  but  I  don't  know 
hcrw  I  cot  it— at  wbat  conrversatlon.  1  couldn't 
say  that  Mr;  link  said  that  hlb'-wiVs  dU  net 
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sign  the  note,  but  that  be  pidd  the  interest  on 
the  notes  that  were  given  for  the  purehasa 
price  of  this  land.  That  ia  my  recollection.  Z 
understood  that  from  some  source,  but  I  dont 
know  how.  I  don't  know  what  my  tslk  with 
Bfr.  Link  was.  I  don't  remember  that  he  stated 
that  it  wasn't  until  after  the  death  of  Bfrs. 
Payton,  the  mother  of  Mrs.  Link,  that  she  camie 
iato  possession  of  the  notes,  and  had  ai^  in- 
terest in  them.  Neither  do  I  remember  if  he 
ssid  that  those  notes  were  ^ven  to  her  Iff 
the  administrator  of  the  estate  of  her  father, 
Mr.  Payton,  but  I  think  that  is  a  fact 

*^  recollection  about  Mr.  link's  denial  of 
HabiHty  to  this  gin  is  that  he  denied  that  hb 
owed  her  anything,  and  that  this  offer  was 
made  only  for  the  purpose  of  settling  a,  <Us- 
pute  and  controversy  and  preventbg  a  lawsuit 
My  advice  to  Mr.  Link  was,  if  a  portion  of  his 
.wife's  money  wss  put  in  the  purchase  money  of 
the  lend,  she  would  have  a  resulting  trust  to 
that  extent;  if  she  had  a  legal  right  to  It  then, 
as  tensnt  by  the  curtesy,  he  -would  have  a  right 
to  the  whole  bushiess  as  long  as  he  Ifved.-  In 
other  words,  there  would  be  no  liability  agdnst 
Mr.  UInk  whatever  for  the  use  of  the  land  as 
long  as  he  lived.  I  don't  remember  that  Mn 
Unk  ever  at  any  time  told  me  that  any  of  his 
wife's  money  went  into  the  purchase  price  of 
this  land.  I  think,  as  well  as  I  recollect  he 
borrowed  the  money  from  Mr.  Payton. 

"It  is  probably  true  that  after  Mr.  Peyton's 
death  his  wife  came  into  the  possesslim  of  the 
note;  I  don't  remember." 

John  W.  link  testified  In  his  own  btihalf 
that  he  borrowed  a  portion  of  the  money 
used  in  the  payment  for  the  land  from  hU 
father-in-law.  James  M.  Payton,  and .  t|iat 
the  remainder  was  bis  own ;  that  none  of  his 
wife's  money  went  towards  the  payment  of 
the  purchase  price ;  that  be  never  anthorised 
Judge  Coots  to  so  stote;  that  It  was  not 
true;  that  Mr.  Payton  at  the  time  he  died 
held  two  notes  against  the  witness ;  that  cine 
of  these  was  for  $700 ;  that  this  amoimt  yf&a 
loaned  to  bim  by  Mr.  Payton  and  that  he 
gave  him  his  note  for  it  signed  by  himself ; 
that  it  was  expended  In  part  payment  foe 
the  140  acres;  that  he  got  an  additlenal 
thousand  from  Mr.  Payton,  which  also  went 
towards  the  paym«it  of  a  portion  of  the 
land;  for  this  amount  he  also  gave  bts  note; 
after  Mr.  Peyton's  death  there  was  a  private 
settlement  between  the  htirs  of  his  estate 
at  his  house;  at  that  settlement  the  two 
notes  were  given  to  him ;  that  his  wife  Was 
present;  that  he  was  not  present  when  the 
deed  of  trust  was  prepared  by  Judge  Coots ; 
that  he  dictated  some  of  it  to  him  and  told 
him  wbat  he  wanted  him  to  do;  that  Mr. 
Day  wrote  him  a  letter  that  Mr.  Jacks  want- 
ed some  kind  of  a  settlement;  that  the  fact 
that  witness  had  married  a  second  tisae  and 
might  give  his  property  to  somebody  else; 
and  the  chlhi  of  Jacks  and  the  other  diil- 
dren  would  not  get  anythfaig,  and  they  want' 
isd  something  to  show  that  witness  would  not 
do  tha^  that  is  why  this  enrtract  was  writ- 
I  ten;  and  ba  came  to  Mr.  Coots  and  aakeA 
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talm  to  fix  It,  and  let  thotn'knOw,  If  tbby 
were  afraid  of  him  giving  tbe  property  away, 
be  would  let  tbe  80  acres  of  land  stand  good 
for  It  ontU  he  was  done  with  It,  bnt  that 
be  did  not  owe  them  anything ;  there  might 
have  been  some  of  this  money  belonging  to ' 
his  wife,  but  as  far  as  Mr.  Payton'a  money 
being  in  it.  It  is  like  he  stated ;  neither  the 
$700  nor  the  11,000  was  his  wife's  money; 
It  was  money  he  borrowed  from  Mr.  Paytoo. 
Georg©  Payton  testified  as  follows: 

"I  Mm  a  brotber  of  the  wife  of  Kr.  Link. 
I  know  something  about  hia  having  given  Us 
notes  to  my  father;  I  couldn't  tell  the  amounts, 
but  I  know  my  father,  had  his  notes,  possibly 
for  9700  and  $950.  I  suppose  th«7  were  sign- 
ed  by  Mr.  Link.  I  think  there  were  «ome  notes 
idgned  Iv  Mr.  Link  and  his  wife.  I  wouldn't 
swear  to  it,  but  that  is  what  I  titdnk.  I  don't' 
know  what  was  done  with  the  money.  I  don't 
know  anything  about  the  purchase  of  either 
of  these  tracts  of  land  by  Mr.  Link.  My  fa- 
ther held  notes  against  all  of  bis  children.  I 
don't  know  of  any  of  these  notes  ever  being 
paid  to  my  father.  I  didn't  pay  mine.  I  don't 
think  the  balance  paid  theirs.  I  don't  think 
my  father  ever  demanded  that  any  of  ua  pay 
Um.  Mr.  Uak  nerer,  to  my  knowledge,  paid 
Mr.  Payton  or  hia  eatote  any  money  on  these 
notoa.  We  had  a  private  settlement  of  father's 
eatote,  and  the  notes  held  against  Mr.  link 
were  turned  over  to  him.  He  paid  no  money ; 
on  that  day  so  far  as  I  know.  These  notes 
were  turned  over  because  they  were  counted 
part  of  their  part  of  the  estate.  If  Mr.  Link 
ever  paid  one  cent  on  it,  I  never  heard  of  it 
I  took  mine  that  way.  So  far  aa  I  know,  all 
tbe  other  children  did  too.  I  couldn't  tell 
whether  th^  were  two  or  four  of  the  Link 
notes,  but  we  gare  my  riater  the  interest  on  her 
hnaband'a  notes.  I  do  not  ramLambcr  irttea  my 
ta&v  died:  ft  la  about  IS  years  ago." 

[2]  The  foregoing  evidence  embodies  tbe 
substance  of  all  of  tbe  testimony.  While  the 
admisBiblilty  of  portions  of  it,  under  well- 
d^ued  rules  of  evidence,  la  subject  to  ob- 
iecticma,  it  has  been  set  forUi  In  full  that  a 
connected  stotonait  of  same  may  enable  it 
to  be  more  readily  determined  whether  the 
daim  of  the  eppellant  can  be  sustained.  In 
pnrsulnv  this  coarse,  the  rule  must  not  be 
lost  Blftbt  of  that  parol  proof  to  establi^  a 
roniltlng  tmst  as  to  real^  must  be  so 
strmg,  cogoit,  and  coavlncing  as  to  leave 
DO  doubt  in  the  mind  of  the  chancellor  as 
to  the  creation  of  the  trust.  Gammage  v. 
Latliam,  222  S.  W.  469;  Easter  t.  Easter,  246 
Ma  400,  161  S.  W.  4ia;  WUUams  v.  Keef, 
2«1  Mo.  loa  dt  S74.  146  S.  W.  426;  McKee 
T.  Downing,  224  Ma  loo.  <dt.  144, 124  8,  W.  7. 

VBMtSmt,  wiOiout  ruling  upon,  the  ob]ec> 
ttcms  and  «axvtlons  to- the  admission  and 
ezdnsion  (tf  testimony,  to  whldh  yn  will  give 
attwtlon  In  determtolng  what  snbstantlai 
evidence  has  been  adduced,  we  find  the  suffi- 
ciency of  the  evidntce  to  snstain  a  decree 
im  fgw  of  tte  anitflut  to  be  tiie  serious 
wevtioo. 


[S,  4]  If  a  trust  resulted  from  this  trane- 
action,  it  did  so  when  the  deeds  were  ddlv- 
ered  to  John  W.  Link.  Blake  t.  Blake.  226 
S.  W.  loa  dt.  840.  One  of  the  deeds  was 
made  and  delivered  to  him  in  1806 — 23  years 
before  tbe  Institution  of  this  suit;  and  the 
other,  in  1001 — 18  years  prior  thereto. 
While  we  will  give  all  relevant  testimony 
full  conslderatloD,  In  tbe  light  of  the  sur- 
rounding circumstances,  to  which  It  is  en- 
titled, without  Invoking  the  doctrine  of  lach- 
es, we  may  be  permitted  to  add  that  courts 
do  not  look  with  favor  upon  a  daim  of  this 
character  of  many  years'  standing  wbldi 
might  well  have  beat  eststdlsbed  by  a  more 
timely  suit. 

When  John  W.  Link  bought  tbe  land,  he 
borrowed  a  portion  of  £be  money  with  which 
to  pay  the  purchase  price  of  same  from 
James  M.  f^ayton,  gave  his  notea  therefor, 
which  were  found  unpaid,  except  the  Inter- 
eat,  among  tbe  letter's  effects  after  his  death. 
Without  more,  these  notes  must  be  consid- 
ered as  assets  of  Payton's  estate.  Further 
than  this,  thwe  is  no  evidence  from  which 
the  character  of  this  transaction  can  be  de- 
termined. 

[I]  Hie  negotiations,  cM-respondence,  and 
unsigned  form  of  deed  of  trust  all  constitute 
matters  occurring  in  the  course  of  an  at- 
tempt to  compromise  and  settle  the  appel- 
lant's claim,  and  should  be  excluded  as  tes- 
timony tending  to  define  the  nature  of  the 
transaction  at  bar.  Sterrett  v.  Metropolitan 
Street  R.  Co.,  225  Mo.  00,  128  9.  W.  877; 
St.  Louis,  ete.,  R.  Oo.  v.  Continental  Bride 
Co.,  108  Mo.  696,  06  S.  W.  1011;  Smitb  ▼. 
SheU,  82  Mo.  216.  52  Am.  Sep.  866  ;  22  C. 
J.  p.  308, 1  347.  Tbis  was  evidently  tbe  Tiew 
tak^  of  this  portion  of  aroellant'a  testimo- 
ny by  the  learned  chancellor  at  tbe  hesrlng 
below. 

If  the  transaction  between  link,  and  Pay- 
ton  which  gave  rise  to  the  making  and 
delivery  of  the  notes  has  been  properly  Tihar- 
acterized  as  a  loan,  then  all  of  the  snrround- 
tog  drcumstances  should  point  to  tliei 
correctness  of  this  amduslon;  otherwise,  rea* 
sons  may  exist  for  a  different  one.  The  con- 
duct of  the  parties  la  not  an  unimportant 
feature  In  tbe  consideration  of  theee  drcum- 
Btonces.  James  M.  Paybm  died  to  1902. 
Ardelma  Link  died  14  years  later,  and  Mai- 
ne Jacks,  her  daughter  and  the  mother  of 
appellant,  survived  her ;  yet  during  tbe  years 
that  intervened  between  the  death  of  James 
M.  Payton  and  their  deaths  neithw  asserted 
any  claim  to  the  land  or  raised  any  questiOB 
as  to  the  Gtmstnwtton  we  hare  placed  npon 
ttie  transaction.  At  0ie  fiUBUy  setflcmoit  of 
the  hdrs  of  James  M.  Payton,  toe  notes  of 
John  W.  Ui^  aa  statod,  were  treated  aa 
debte  due  hy  bim  to  the  estate  and  were 
turned  over  to  his  wife.  She  was  not  ohazg- 
ed  with  them  aa  an  advancement,  and  they 
became,  tt  aba  saw  Ot  to  enfOToe  tbaix'.  col- 
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iM^loii,' Mrti  dae  by  bee  liittdMUkA  to  Inr. 
TlKir  dianttn,  If  erUenetsff  othv  tbu 
debts,  wu  not  changed  by  ttaia  surtender. 
That  she  atay  have  cbosan  to  fetcln  tbeir 
pajment  dOM  BOt  oodcmh  tbla  oontxtmny. 

lUa  tnuUMttOD,  ^emd  la  the  IWht  <tf  a 
loan,  pteaaats  otbcv  ft^mea  In  liazBuuiy 
wUb  Iraman  wpwluee.  It  la  sot  imusoal 
tor  a  s(ni^iblai*>  whaa  In  nsad  of  Cnnda  when 
POTchaalBg  land  or  wbu  enffiglin  in  any 
irtter  bnalaaaa  aDtBri>rJBe.  to  borrow  money 
ftna  bla  .fiitliep4n>]air;  no  rae,  aave  pobbI- 
bly  k  father,  la,  aa  a  rule,  more  wOU&f  to 
aad«t  in  tha  son-in-law^  material  waUara 
If  awflVifiit  eonfldence  la  revosod  !■  tba  aon- 
in-law  to  tiina  aaaiat^  and  tbera  la  no  erl- 
denee  mlUtodnc  against  that  eondailon 
here,  tlM  aimpla,  natural  oooxae  wonld  have 
been,  as  la  maklBc  •  Imub  to  anofliw,  to  take 
the  borrower'a  note.  If  such  oonfldwira  be 
lacking,  tbSD  aecurlty  would  have  bean  ex- 
acted, or  there  would  be  preaant  aome  proof 
of  facto  indicating  tbla  lack  of  confidence^ 
wbldi  ^iibt  taftve  been  cbaracteiiied  by 
socb  a  tmat  relation  aa  la  here  dalmed  to 
have  «K]8ted.  Tbute  wns  no  ladE  ot  oonA- 
dence  nTi"**-*^j  and  hence  no  room  for 
nnotfaer  ooutnwtion  than  that  reached. 

71  Then  ia  flwefoi^  in  oar  opinion, 
no  BUflktent  evidence  to  snataln  nmdlant'a 
claim.  The  Intoitlon  of  tbe  parties  la  at- 
tested only  by  tbe  evidence  oC  a  loan. 
Equity  will  neither  create  nor  enforce  a  trust 
<-ontrary  to  tbe  ascertained  intention  oi  the 
parties.  Haguewood  v.  Britain,  278  Bfo.  loc. 
cit  &2,  199  S.  W.  960,  and  cases. 

The  judgment  of  the  trial  ooort  la  there- 
fore affirmed. 

All  concur. 


STATE  ex  nl.  CALDWELL.  Collaetor,  v. 
LITTLE  RIVER  DRAINAGE  DI8T. 
(No.  31625.) 

(Simrema  Court  of  Ifissouri,  Dtvfsion  No.  1. 
Dee.  10,  1921.) 

1.  Dralas         Lsf  Islatora  aiqr  drala  awaaipt 
aad  oviniawed  lead*. 

The  power  to  drain  swamp  and  ■overflowed 
land,  referable  to  the  police  power,  ts  a  legisla- 
tive fanctien,  which  it  may  oxercise  directly 
iritbont  tbe  mterv»tion  «(  uy  Independent 
agency,  or  thioogh  agendas. 

2.  Taxatlaa  ^204(2)— lateat  to  tax  property 
•f  legMallva  ageaey  naat  expressly  appear. 

Vhe  rule  that  tax  exemption  statutes  must 
be  strictly  construed  b  not  nppUeaUe  as  to 
a  atatnte  relattag  to  Che  taxatfen  of  property 
of  a  legislative  InatmawntalUrv  alnoa  there  la 
a  presDSBption  that  neither  the  framera  of  the 
Omatitotion  nor  the  LegialatuM  intends  to  tax 
pai^rtj  of  the  state  Itself  ot  ithe  public  prop- 
erty of  its  political  Bubdivi.Bions. 


3.  Taxalloa  «D»2I7-Drda«ta  dMrlol  a 
■Wpnl  oorporatloa''  aot  aabjoei  to  tax. 
.  A  drainage  district,  incorporated  under 
Bev.  St  1899,  ||  819S-8277.  is  a  *^unldpal 
corporation"  wiUiin  the  meaning  of  Const  art. 
10,  i  6,  and  property  owned  by  it  Is  exempt 
from  taxation  under  Rev.  St  1909,  1 11835. 

[Ed.  Note.— Vor  otber  definitions,  see  Words 
aiul  Phrases*  First  and  Second  Series*  Mu- 
nicipal CorporationJ 

Appeal  from  Circuit  Court,  Cape  Girar- 
deau County ;  Frank  Kelly,  Judge. 

Proceeding  by  the  State,  on  the  relation  of 
J.  IMnk  Caldwell.  Collector,  against  the  lit- 
tle River  Drainage  District,  to  enforce  col- 
lection of  taxes.  Judgment  for  plaintiff,  and 
defendant  ai^eala.  Beveraed. 

Oliver  A  Oliver,     Cimo  Olraxdean,  fo(  aih 

pellant 

David  B.  Hays,  ot  Jacksm,  for  respondeat. 

W.  K.  Chandler,  of  Marble  QllU  and 
Charlea  Q.  Bevdla^  of  St  Umla,  amtew  ea- 
rl«. 

lUlOIiAND,  a  Tbe  defendant  is  a  drato- 
age  distilet  It  waa  tooorpcnated  by  the  judg- 
ment and  decree  of  the  Butler  county  droult 
coDzt,  Novonbar  80,  1907,  trader  toe  prori- 
slona  of  article  8,  chapter  122,  B.  S.  1899,  and 
the  amendments  thereto.  The  pnrpoae  of  tUa 
suit  is  to  ODforcQ  tbe  collection  of  state  and 
county  taxes,  assessed  and  levied  on  office 
furniture^  books,  engineering  instruments  and 
ofllce  equipment,  owned  and  used  by  defrad- 
ant  exduaiv^  to  carrying  on  and  conducting 
tta  work  aa  a  drainage  district.  The  ontj 
qnestion  presented  for  determination  here  is 
wbetha-  aneta  propoty  is  exonpt  from  taxa- 
tion nnder  section  6  of  article  10  of  the  Con- 
stitntbm  and  its  correlated  statute  (section 
1188B.  B.  8.  1909).  The  dreult  ooort  held 
that  It  waa  not;  and  gave  jndgmwt  for  the 
tans.  From  that  Judgment  defradant 
peal&' 

Tbe  section  of  tbe  Constitution  Just  re- 
ferred to,  so  for  as  It  has  any  bearing  on  the 
subject  under  consideration,  la  aa  foUowa :  . 

*^Ve  properly,  real  and  personal,  of  the 
State,  ctfonties  sod  other  municipal  cwpora- 
tions,  and  cemeteries,  shall  be  exeupt  from 
taxation.  Lota  in  incorporated  dties  or  towns, 
or  within  one  mile  of  the  limits  of  any  sach 
dty  or  town,  to  the  extent  of  one  acre,  and- 
lots  one  mile  or  more  distant  from  such  dties 
or  town,  to  the  extent  of  five  acres,  with  the 
buildings  tiiereon,  may  be  exempted  from  taxa- 
tion, when  tbe  same  are  used  exdodvely  tor 
religions  worship,  for  eebools.  or  for  porpoaea 
purely  eha^aUe.'* 

Aa  a  drainage  district  Is  not  the  state,  nor 
a  county,  it  must,  in  order  for  its  property  to 
be  exempted  from  taxation  under  this  provl; 
sltm,  come  within  the  designation  of  "other 
muzitdpal  corporations."    Whether  it  Is  a 
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miBlclpAl  ccnpomtloii  Is  tbe  mum  la  -wUdi 
QuMe  tc^B  aM  therein  used  !■  t3ke  ocmcrete 
<rnttrtlon  premnted  for  detennisatltni. 

[1]  While  It  Is  generally  ctmceded  that  ■ 
drainage  dlatrtct  ts  a  form  of  governmental 
cOTporatlon  vlth  limited  potrers,  Qiere  exists 
a  great  diversity  of  opinion  as  to  Its  eract 
statns.  For  the  purpose  In  hand  It  mar  be 
wdl  to  restate  some  of  the  basic  principles 
undeiiylng  its  creation.  The  power  to  drain 
swamp  and  overflowed  land,  referable  to  the 
police  power,  Is  a  legislative  function.  This 
power,  the  Legislature  mny,  If  it  sees  fit.  ex- 
ercise directly  wlttaont  the  interventlpn  of 
any  Independent  agency.  Unless  restrained 
by  Mme  constitutional  prohibition  It  would 
ba  perfertly  legal  and  competent  for  it  to  ef- 
fect drainage  through  commissioners  and  bu- 
PWv4wira,.WRolnted  by  Its^.  Historically 
this  was  tbe  method  first  adopted,  and  it  Is 
the  one  still  employed  In  many  states  of  the 
Union.  In  this  state,  however,  leglsIatlTe 
authority  to  provide  for  rural  drainage  Is 
exercised  through  local  organizations,  incor- 
porated under  general  law  as  drainage  dis- 
tricts. This  method.  It  is  said,  accords  with 
the  spirit  of  modern  government  which  gives 
to  the  people,  or  any  part  of  them,  the  larg- 
est' posdtde  control  In  matters  peculiarly  af- 
fecting them  and  their  interests.  Pet^le  v. 
Drainage  District,  156  OaL  S73,  103  Pac;  207. 
Such  districts  are  Incorporated  upon  the  in- 
itiative of  the  landowners,  and,  under  spe- 
cific statutory  mandates,  are  managed  and 
controlled  by  the  landownws.  But  notwith- 
standing the  landowners  have  such  a  la^ 
voice  in  bringing  them  into  existence  and  in 
managing  their  affairs,  from  the  standpoint 
of  the  state,  the  districts  are  none  the  less 
Icfflslative  ^g^des,  exerdalng  ex<3u8ively 
goremmental  functions;  the  private  b«ieflts 
accruing  to  the  individual  landowners  being 
purely  Inddental.  Land  ft  Stock  Go.  ▼.  MU- 
l«r,  ym  Ho.  240,  70  S.  W.  721,  60  L.  R.  A.  190, 
M  Am.  St.  Rep.  727;  Irrigation  v.  WllUams, 
7W  Cat  loc.  cit.  867, 18  Pac.  879;  DonneUy  v. 
Decker.  58  wis.  461,  478,  17  N.  W.  889,  46 
Am.  R^.  637. 

The  statutes  of  this  state  under  which 
dK«tnage  districts  are  organised  dedare  them 
to  be  public  cm-ponttlraa.  Because  of  their 
inherent  nature  and  because  of  the  purposes 
for  which  inlmarlly  they  are  created,  we 
hate  repeatedly  beld  that  th^  are  not  pri- 
vate.  oorpOTatltma  In  any  wnse;  that  tfiey 
are  political  snbdlviaions  of  the  steti^  and 
exercise  prescribed  functlou  of  govemmut 
Hound  City  Land  &  Stock  Co.  ▼.  UlUer,  170 
Ho.  240,  2fiS,  70  8.  W.  721,  ao  U  B.  A.  190^ 
94  Anu  St  Bep.  727;  Hoirlson  Horey, 
146  Ho.  543,  561,  48  S.  W.  629:  Drainage 
I^istrlct  T.  Tumey,  235  Ho.  80,  90, 188  S.  W. 
12.  We  have  also  said  that  they  are  munici- 
pal cwptwations.  Wilson  t.  Drainage  Dis- 
trict 257  Ho.  266,  286,  165  S.  W.  784;  State 
T.  Taadoi^  224  Ho.  888;  460^  1S8  8.  W.  888. 


DBN  BEPOBTEB  (Mo. 

In  its  strlotand  primary  sense  the  tertn  •Mu- 
nicipal coqiomtlon"  apiiUes  only  to  incnpo* 
rated  dtlea.  towns,  and  vtUagee,  having  mb- 
ordiaate  and  local  powers  of  leglriatlon. 
Heller  Btremm^  62  Mo.  309.  But  In  the 
larger  and  ordinarily  acc^>ted  sense  the 
term  Is  applied  to  any  pubUc  local  oorpom* 
Uon,  exercising  some  ftmeUtm  of  govemmoit; 
and  hokce  indudee  oonnties,  school  districts, 
townsdilpe  under  township  orgaidzatlon,  spe- 
cial road  districts  and  drainage  districts. 
Wilson  T.  Tmatees  of  Sanitary  District,  188 
lU.  443,  464,  27  N.  E.  203;  Bathbone  v.  Bop- 
per,  57  Kan.  240,  242,  45  Pac  610,  84  h.  R. 
A.  674.  It  Is  in  this  hitter  sense  that  the 
term  la  used  in  the  constitutional  provision 
under  conslderatiou,  because  its  language  Is 
"counties  and  other  municipal  corparatlcms." 

It  is  argued,  however,  that  the  term  "mu- 
nicipal (^rporatlons"  is  used  In  its  technical 
and  not  in  Its  commonly  accepted  sense,  be- 
cause, as  it  is  claimed,  the  succeeding  lan- 
guage of  tbe  section  makes  a  separate  and  dl9> 
tinct  provision  ^th  reference  to  tbe  proper- 
ty of  school  districts.  This,  It  is  contended, 
shows  conclusively  that  school  districts  were 
not  intended  to  be  included  within  tbe  design 
nation,  "other  munldpal  corporatitms."  But 
a  reading  of  the  section  as  a  whole  makes  it 
entirely  clear  that  Its  latter  provisions,  in 
dealing  with  lots  and  buildings  used  exclu- 
sively for  schools,  have  no  refermce  what- 
ever to  the  property  owned  and  used  by  the 
school  districts  of  the  state  in  the  C(Aduct  of 
Its  public  schools.  It  is  plain  that  If  the 
property  not  only  of  schocd  districts,  but  of 
organized  townships  and  special  road  dis- 
tricts as  well,  are  expressly  exempted  from 
taxation  by  the  Constitution,  it  is  because 
they  are  "other  municipal  corporations.** 

[2]  The  rule  that  tax  exemption  statutes 
and  like  constitutional  provisions  must  be 
stricUy  construed  la  not  applicable  in  this 
case.  On  the  contrary  we  start  with  the  pre- 
sumption that  n^tb»  the  framers  of  the  Con- 
stitution nor  the  Lc^slature  ever  Intended 
to  tax  the  property  of  the  state  itself  or  the 
public  property  of  Its  poUtlcal  anbdlTislona. 
87  Cyt  886.  It  must  be  assumed,  unless  the 
contrary  eziweaBly  awean,  that  the  state 
does  bet  lutosd  to  tax  Oie  nwau  and  Inttm- 
maitalltiee  UKd-  by  It  or  its  mbordlnate 
agencies  fi>r  gerawmntal  purposea.  lOoMer 
on  Taxation  (8d  Ed  )  283.  For  that  reason 
It  has  never  been  supposed  that  the  xmperty 
of  organized  townships,  adUKd.  districts,  and 
special  road  districts,  in  this  state,  were  sub- 
ject to  taxation,  altli0.ugh  these  subdlvlsUnui 
of  tlie  state  are  not  moitloned  by  name  la 
the  tax  oDBmptiai  provision  of  the  Constitu- 
tion. That  they  eome  within  the  general 
class  designated  therein  «8  "other  munic4>al 
corporations'*  has  been  the  general  under- 
standing  that  has  been  universally  acted  up- 
on by  state  and  munidpid,  authwitleB.  A 
dxftlnase  4iatrict  ia  oC  Oe  mma  -gaamt  and 
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Its  vnpettjt  no  more  than  that  at  On  oth- 
ers, can  In  reason  be  held  to  be  sobgect  M 
tizatlon.  ^ 

[t]  Onr  condurion  is  that  tiu  defendant  Is 
a  monldpal  cotporatlwi  idfhln  ttn'  meaning 
of  that  term  as  used  In  ihe  jvovlsUm  of  the 
Ooii8titiiti<a  dmllns  with  tax  exemptions, 
BBd  that  Its  property,  naed  Axclnalvely  Id  the 
discharge  <tf  its  proserlbed  gimrnineiital 
foncUtni,  Is  exempt  fnnn  tazattra.  It  tiA- 
lona  that  the  Judgment  of  the,  drcnit  court 
sbonld  be  reversed.  It  Is  so  ordered. 

SMAIX,  C,  concurs. 
BROWN,  absent 

VKR  CUKIAH.  The  foregoing  opinion  of 
BAGLAND,  i$  adopted  aa  the  opinion  of 
the  court 

All  the  Jodgas  eoorar. 


ELLIOTT  ¥.  CHICAGO,  M.  &  8T.  P.  RY. 
CO.  etaL   (No.  22186.) 

(SBpreme  Coiirt  of  Ufssoorl,  Divtrion  No.  1. 
Dec.  1»,  19Z1.) 

1.  Carrion  «s»3l6(l)— Res  Ipsa  loqaltar  rale 
stated. 

Tbat  a  conveyance  is  under  the  control  or 
managemeDt  of  a  carrier  ior  his  servantB,  and 
an  accident  Is  such  as  ordinarily  does  not  hap- 
pen if  those  managing  it  ase  proper  care,  af- 
fords reasonable  evidence.  In  absence  of  ex- 
planation, that  the  acddent  arose  from  ■  want 
of  care. 

2.  Carriers  <©=>3f8(4)  —  Premature  birth  of 
child  ao  proof  violent  Btovefflest  of  oar  on 
whieh  passeRger  rode. 

Premature  birth  of  a  diild  to  a  passenger 
sofng  for  injury  affords  no  proof  of  the  violent 
or  amMoSl  movsmnt  ef  tbs  oar  hi  lAldi  she 
xMhig. 


8.  Evidence  «=3568( I)— Passenger's  character- 
izatioi  fff  Jolt  held  IssuflleleBt  to  show  nn- 
Bsaal  SHVsmest  of  train. 

In  an  action  for  injuries  to  a  passenger,  al- 
lied to  have  been  caused  by  an  nnnsual  Serk 
or  movement  of  a  train,  plaintiff's  diaracteriaa- 
tion  of  the  Jar  as  "an  awfol  Jolt  and  Jar,"  "tiie 
worat  Jar  .1  ever  witnessed  on  the  train  in  ny 
Hfe,"  etc.,  ikefd  inauffident  to  show  any  nnnsnal 
movement  of  the  ear;  sach  description  car- 
rying no  definite  meaning,  and  her  opinion  be- 
ing of  no  probative  valne,  in  the  absence  of 
proof  that  she  was  soffidently  qntilZf  ij  by  ex- 
perience or  ebsemtion  to  give  an  'nton  as 
to  what  inddents  are  nsud  in'  the  Operation  <rf 
trains.     .  :  . 

4.  Carrier*  i9=>3l8(4)— Passenger's  testlmeny 
that  Jott  threw  her  against  side  of  seal  Iwld 
iMBAsiSBt  to  shew  aniisaal  movMietft 
Passengei'S  teatfaneny-  that  a  sodden  Jolt 
w  Jar  <rf  the  train  threw  her  against  tiis  side 
«<  a  aeatv  and  her  grip  t*'  th*  fleer,  jbeld  in- 


srriBdent  to  show  say  uiiaSual  'AiswemBJt,  2n  ab- 
sence ot  corroborative  evidence. 

5.  Carriers  «s3820(l9)-£vidsnoe  as  fo  Inlsiy 
to  passenger  ofsisied  to  bavs  fcsea  thrown 
.agalsst  seat  fty  Jolt  held  saHolsat  to  take 
osso  ts  J«ry. 

In  an  action  for  Injorics  to  s  pa«sei«et 
alleged  to  have  been  thrown  agalnat  a  seat  I^ 
anddan  Jolt  or  Jar.  evidsnes  held  nnffident  to 
take  the  caae  to  tiie  Jury. 

6.  Trisi  «a9^(3)>-lastrsotloas  as  dsgrse  of 
ears  re^alfad  af  earner  bald  aalMsat  la 
view  of  aaetbsr  tastraotloB. 

In  wtion  for  injuries  by  sodden  Jar  of  trafai, 
instructions  for  plaintiff,  onleaa  defendants  had 
shown  by  the  greater  weight  of  the  evidence 
that,  by  exercising  the  utmost  care,  skill,  and 
vigilance,  they  could  not  have  prevented  sudi 
violent  movement,  when  considered  with  an  in- 
struction defining  "utmost  care,  skill,  and  vig- 
ilance" as  that  degree  of  care,  etc.,  that  very 
eaationn  and  pmdent  men  in  the  same  voca- 
tion would  use  onder  similar  drcomstsnees.  was 
soffidently  accurate. 

7.  Appeal  and  error  «=9l066— Hnsband  and 
wife  <t=»20&(3}— I  nstrsction  to  assess  wife's 
da  Mag  OS  for  injuries  at  such  *nm  ss  wosid 
falriy  seapsasate  ber  for  tlsw  lest  hsM  sr< 
ror,  sad  prejsflolal. 

In  an  action  for  personal  inftirlea  by  a 
wife,  wboss  entire  time  was  beatowed  on  her 
domestic  duties,  the  court  erred  In  directing  the 
jury  to  aasess  her  damages  at  such  sum  as 
would  fairly  compensate  her  for  any  loss  of 
time,  her  services  belonging  to  ber  husband, 
who  alone  might  recover  therefor,  apd,  plaintiff 
having  testified  she  was  In  the  hospital  for 
nine  days,  and  was  pronouncedly  ill  tor  two 
months  after  returning  home,  the  court  cannot 
say  the  error  was  not  prejudicial. 

8.  Railroads  «=>V/2t  New  vol.  6A  Key-No.  Se- 
ries—Jndgsient  agidsst  Director  General  not 
affeetod  by  errsassss  Jadysat  agalast  osh- 

pany. 

That  a  Judgment  against  a  railway  com- 
pany for  personal  injuries,  sustained  while  the 
railroad  was  operated  by  the  Director  General 
«(  Bailroads,  is  erroneoru  does  not  affect  tha 

validity  of  a  judgment  in  the  same  action 
against  the  Director  General,  for  whom  plain- 
tiff may  substitute  the  agent  deaignated  by  the 
President  under  Transportation  Act  Gong.  Feb. 
28,  1920,  8  206,  par.  a. 

Appeal  ttom  Circuit  Gonrt.  Llvingstra 
Oonnty;  Arch  B.  Davis,  Judge; 

Action  by  Bcnlah  ElUott  against  the  Chi- 
cago, Milwaukee  ft  St  Paid  RaOwa;  Com- 
pany and  the  Director  General  of,  Railroads. 
Judgment  for  plaintiff,  and  defendanta  aiH 
peal.  Beversed,  and  cause  remanded  aa  to 
Director  Goier^ 

Fred  S.  Hudson,  of  Kansas  City,  and 
J,  D.  Allen,  of  Chllllcotbe,  for  appellants. 

Frank  W.  Ashby.  of  CbllUcothe,  A.  CI. 
Knlgbt,  of  Trenton,  and  MUes  ElUott,  of  St 
Joeepii,  for  reaixmdent 


aaFor  other  eaiss  see 
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RAQLAND,  O.  Suit  for  parsmial  Injortes. 
Tbe  petltl(ni  alleges  In  rabstance  that,  on  or 
abont  the  20th  day  of  July.  VnS,  plaintiff 
was  a  passenger  «i  one  of  defendants'  trains 
ninntng  from  Otalcaco.  lU^  to  Kansas  Cttty. 
Ho.;  "that  defendants,  thdr  agents  and 
serrants  so  negllgaitly  and  cardeesly  main- 
tained, conducted,  and  operated  def^idants' 
cars,  train,  and  railroad  npcm  vhicb  plain- 
tiff was  a  passenger  that  i^alntlfl  was 
thrown  with  great  force  and  Tic^oice  against 
the  car  In  which  she  was  a  passoigw,  and 
against  the  seats  and  parts  of  said  car," 
thereby  Inflicting  upon  her  certain  idiysical 
Injuries,  and  causing  a  miscarriage  of  the 
child  with  which  she  was  then  pregnant. 
There  were  farther  allegations  of  a  negligent 
failure  on  the  part  of  defendants  to  furnish 
plaintiff  reasonable  medical  aid  and  atten- 
tion following  her  alleged  injury  but  this 
cliai^  of  negligence  was  abandmed  at  the 
close  of  the  trial. 

The  railway  company  pleaded  as  a  defmse 
the  pmaesslon,  contnd,  and  operation  of  its 
line  of  railroad  by  the  Director  General  of 
Railroads  at  the  time  of  tbe  alleged  Injury, 
The  Director  Oanma  answered  by  >  leneral 
denial. 

On  the  part  of  plaintiff  the  erldesice  t»id- 
ed  to  show:  About  6  o'clock  In  the  evening 
«f  July  10,  1918,  plaintiff  boarded  one  of  de* 
fendants*  trains  at  Chicago  for  Kansas  City, 
en  route  to  Fairfax,  OVL,  near  which  place 
Khe  resltled  with  her  husband  on  a  farm. 
She  was  20  years  of  age,  In  good  health, 
w^ghed  165  iwunds,  and  was  five  feet  and 
sereu  Inches  in  h^iSit  She  was  then  preg- 
nant with  her  first  child  and  about  seven 
months  of  the  period  of  gestation  bad  been 
accomplished.  The  train  upon  which  she 
took  passage  was  known  as  the  "Southwest 
Limited."  a  fast  through  train  from  Chi- 
cago to  ga»"^^ff  City,  making  but  few  stoi>s. 
She  rode  In  the  "day  coach,"  which  was 
ei}uli^)ed  with  the  seats  ordinarily  nsed  In 
such  passenger  cars.  Directly  in  front  of 
where  she  sat,  and  with  only  five  or  Ax 
seats  Intervening,'  was  the  ladles'  toilet  and 
the  drlnldng  water  container.  She  was 
travdlng  alone,  knew  no  one  on  the  train, 
and  sat  by  baBeU. 

With  respect  to  the  casualty  of  wUdk  she 
complains,  plaintiff  testified  as  follows: 

"Q.  What,  If  anything,  umsad  happened  dnr> 
lag  the  night?  A.  Well,  I  Bhonld  think  it  was 
about  12  o'dock  In  the  night;  however,  I  don't 
know— we  had  stopped,  and  I  had  gone  for- 
ward to  get  me  a  drink  of  water,  and  was  on 
my  way  returning  to  my  seat,  and  there  was 
a  sodden  starting  or  moving  of  the  train,  an 
awful  jolt  and  Jar.  and  it  threw  me  against  the 
side  of  tbe  seat  very  hard,  and  I  was  Just  ready 
to  turn  Into  the  seat,  and  I  grabbed  something 
or  I  would  have  fallen  to  tbe  floor. 

**Q.  What  about  your  grip— what  kind  of  a 
grip  did  yon  have?  A.  I  only  carried  a  travel- 
fag  baft  snd  I  had  my  drinking  cop  In  it  and 


befava  I  weat  to  get  a  drink  I  sat  Oa  griy 
vfi  on  the  seat  and  left  it  sitting  than,  and  tl^ 
Jar  was  so  hard  that  it  threw  it  out  on  tbe 
floor. 

"Q.  Did  the  grip  fall  on  the  floor,  or  was  It 
thrown  on  the  floor?  A.  It  was  thrown  on  the 
floor  by  the  Jar  of  the  train. 

"Q.  State  whether  or  not  you  bad  ridden  on 
trains  before  that?  A.  Yes,  sir;  I  had  rid* 
den  on  the  train  a  lot;  I  bad  not  taken  so 
many  long  trips,  bat  I  had  been  on  tbe  train 
a  good  deal. 

"Q.  State  whether  or  not  you  have  ridden  on 
the  train  some  since  then?  A.  Yea,  sir;  I 
have. 

"Q.  You  came  from  Kansas  CB^  out  here? 
A.  Out  here,  and  from  here  to  Kansas  (Mty. 
and  from  there  to  Widiita,  and  from  tiiere 
borne,  and  from  there  up  here,  and  that  was 
tbe  worst  Jar  I  ever  wftnesaed  on  the  train  in 
my  life — 

"Q.  Tell  the  Jory  how  tUs  Jsr  was  aa  to  be- 
ing a  common  or  ordinary  Jar  or  an  unnsual 
jar;  describe  It  best  you  can  to  the  Jury.  A. 
Well,  it  was  a  very  hard  and  a  very  vnoanal 
Jar.- 

According  to  her  fnrthra  testimony:  Whw 
plaintiff  was  "thrown"  against  the  side  of 
the  seat  she  was  struck  in  the  abdomen,  and 
shortly  afterward  began  having  pains.  The 
ctmductor  came  through  the  car.  and  she 
told  him  that  she  had  had  a  fall,  and  was 
having  severe  cramps;  she  reQuested  hUn  to 
bring  a  doctor.  The  conductor  canvassed 
the  train,  but  was  unable  to  find  a  physi- 
cian. He  procured  some  whisky  and  gave  It  to 
her.  This  relieved  her  temporarily,  but 
the  pains  soon  returned,  and  Bb»  became 
vary  sick.  About  6  o'clock  in  the  morning, 
when  the  train  was  near  Chllllcothe,  Mo., 
she  went  to  the  ladles*  toilet,  thinking  thaf 
she  was  going  to  hav«  a  bowd  movemmt. 
While  using  tbe  toUet  the  miscarriage  oc 
curred.  The  train  arrived  at  Kansas  City 
at  aboor  8:30;  she  waa  helped  from  the 
train,  put  in  an  invalid's  chair,  and  taken  tc 
the  emergency  hospital  In  the  station.  She 
remained  th»e  loog  enough  for  an  ambulance 
to  be  called,  where  she  was  removed  to  the 
General  Hoia)lt4l.  She  was  kept  in  the  hos- 
pital nine  days;  after  her  return  home  she 
still  had  hemorrhages;  these  continued  for 
two  months,  daring  which  time  she  wb< 
weak  and  nervous,  and  unable  to  eat  or 
sleep. 

Plaintiff  further  testified  that  she  had 
since  given  birth  to  anotb»  child,  whldi  at 
the  time  of  tbe  trial  in  January,  1^,  was 
seven  months  old,  and  that  her  own  heaUb 
then  was  reasonably  good. 

A  physician  called  by  plaintiff  testified 
that  the  occurrence-  on  the  train  as  describ- 
ed by  her  would  have  been  an  eSSdent  cause 
of  hear  miscarriage.  On  this  testimony  and 
her  own,  plaintiff  rested  her  case,. 

Defendants*  evidence:  The  ccmductor,  In 
ptts^g  through  the  cax  some  time  befOM 
the  train  readied  OblUlcoOi^  iwticed  that 
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Idabitlff  nenwd  to  be  In  iMln,  asd  atbppfld 
asd  «Ud  te  ber,  Tim  dODt  seeon  to  be  ftd- 
Ing  mfi."  Sbe  told  Urn*  8be  was  tinffwtng 
tnax  CBWttpB.  utd  aeked  him  tc  bring  a 
doctor.  Be  w»t  tbitmgh  the  tratn.  tnit  wu 
nnaUe  to  find  one.  When  be  oane  bade  be 
noticed  9</Keacm  of  a  hemorrbage;  be  tomi 
some  brandy,  and  brftught  it  to  ber,  and  she 
drank  Ic.  Later  be  came  back  through  tbm 
train,  and  In  re^pMMe  to  hl«  tnoalry 
said  8be  was  fMUng  better.  After  tbe  train 
left  ChUHeotbe  tbe  [dalntlff  was  apparently 
stlU  In  distress.  Tbe  condnctor  to<^  ft  Mfb. 
Maltmey  who  got  en  at  t^at  station  to  plabi- 
dff,  and  said:  **Now,  bere  is  a  woman  that 
I  kBOW;  tfie  is  an  cnployfi^a  wife,  and  sbe 
Is  rdiable,  and  Ibere'may  tM  something  tb&t 
yon  cannot  tdlji  strange  man  tbat  yon  can 
a  woman.*'  ^  Mrs.  Maloney,  who  remain- 
ed in  attendance  en  tbe  t>lalntlff  nntil  the 
trabi  anrlred  at  Kansas  Olty  endeavored  to 
find  out  the  natore  and  canse  of  bw  tron* 
Ue.  The  mly  fnformatioa,  bowero',  tbat 
ph^inrtff  gare  ber  was  tbat  she  bad  cramps. 
Jnet  before  readilng  Kansas  City  the  cmi- 
dnctor  broo^  plaintiff  a  light  breakout 
Wbicb  riie  ate*  and  votantartly  paid  for. 
Urs;  Mal<mey  was  of  the  opinion  that  lAain- 
tiff  was  about  to  be  oonflned,  and  so  report- 
ed to  tbe  cMidnctor.  For  tbat  reasob  the 
lattor  procured  an  InTalld's  <Aalr  and  at- 
tetdantB  and  bad  ber  taken  to  the  railroad 
emergency  hospital  at  the  station. 

Botb  MM.  Blaloney  and  tbe  condactor  tes- 
tllled  iliat  idalBtlff  at  no  time  complained  or 
said  that  tbeM  bad  bem  a  ierk  or  jar  of 
tbe  oar»  or  that  she  had  bad  «  fall*  or  that 
sbe  bad  been  bnrt  in  any  way.  At  the 
railroad  awwgnicy  boq>ital,  and  again  at 
tbe  Qmenl  Bosirttal,  plaliittff  was  tatw 
rotated  as  to  tbe  nature  and  cause  of  her 
Hlnesi^  and  tlbe  did  not  at  any  time,  wUte  In 
etOer  place,  according  to  tbe  testimonr  of 
the  attendants,  Intimate  that  sbe  had  re- 
ceived an  injmy  on  the  train.  ^Is  was  in 
effMt  tbe  testimcoiy  of  tbe  matron  and  two 
maids  at  tbe  emei«eney  faoqdtali  and  (tf  tbe 
pbyaidaa  in  charge  aad  an  interne  and  a 
nurse  at  the  General  Besidtal. 

TbB  conductor  and  other  members  of  the 
train  eraw  testlfled  tbat  tbere  was  no  *'rongh 
handling"  of  t2ie  tralbt  and  tbat  no  annsual 
Jerk  or  jar  occurred.  Tbe  oonductor  fur- 
ther testified: 

"Q.  On  that  train  tell  the  jury  whetber  «r 
not  there  was  any  InrcUng  w  JerUag  of  tluU 
train  that  night  sufficient  to  hare  thrown  a 
person  that  was  standing  in  tbe  aisle  ready  to 
torn  In  their  seat,  down  into  the  aisle  or  floor 
of  the  train?  A.  No,  dr. 

<H|.  Or  Omw  tbem  off  ot  their  fe'etf  A.  No, 
str. 

"Q.  If  there  had  b««a  any  such  Jerking  or 
bmdiing  as  tbat,  would  yoa  have  noticed  it? 
A»  We  would  notice  the:  rowh  handling. 

"Q.  Do  yon  make  any  reports  of  thatf  A. 
Tesi  air;  tiiat  is  afanost  a  edme  en  tbat  tmb!. 
iM^  handUng." 
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"Q.  Mr.  McHarg.  this  'Southwest  I4m!ted' 
train  tbat  Mrs.  Elliott  was  on.  and  on  which  yon 
were  condnctor  that  night,  is  the  crack  paa- 
aenger  train  on  tbe  Milwaukee  railroad?  A. 
Well,  it  Is  down  this  way,  on  the  Kanaaa  dt? 
division. 

'Q.  And  any  jar  or  jolting  of  that  train  suf- 
fideat  to  throw  a  passenger  down  Is  a  very 
uDUinal  and  extraordinary  fax  for  that  train. 
Isn't  It?  A.  Very  touch  so."  ' 

The  body  of  the  dead  infant  was  found 
oo  the  side  of  the  track  about  a  mile  north 
of  CSiUlicothe.  Defendants  introduced  ex- 
pert evidence  tending  to  show  that,  as  it 
appeared  to  t>e  tbat  of  a  perfectly  devel<^ped 
child,  the  period  of  gestation  must  have  beoi 
nearly,  tf  not  quite  completed,  and  that  when 
such  stage  of  pregnancy  Is  reached  a  long 
ride  oa  a  railroad  train  under  tbe  most 
favorable  drcomstancee  Is  of  Usdt  anffl- 
ident  to  cause  a  miscarriage  or  proDoature 
birth. 

Plalntlfl,  In  rebuttal,  said  tbat  she  did  not 
remanber  seeing  at  the  emergency  hospital 
in  Kansas  <Xty  tbe  two  maids  that  testlfled  In 
the  case,  and  she  draied  tbat  she  told  tbem 
Uiat  sbe  did  not  know  the  cause  of  ber  mis- 
carriage  When  sbe  was  on  tbe  stand  In 
<^ef  she  testlfled  ttiat  she  told  tbe  conductr 
or  that.sbe  bad  been  parked,  and  bad  &Uen 
and  bnrt  herself,  and  tbat  Ae  told  the  phy- 
sician and  nuraa  at  tbe  General  HoE^tal 
abont  hv  mlaftxtnne  on  tbe  train,  and  about 
getUng  hurt 

It  was  formally  admitted  tbat  at  tbe  ttanc 
of  tbe  allied  Injuries  the  railroad  of  the 
defendant  railway  company  was  in  the  pos- 
session and  control  of.  tbe  Director  Goieral 
<a  Ballroads,  and  vaa  being  operated  by 
him  under  the  Act  of  Oongress  ^vlng  bim 
such  authority. 

Oth^  evidential  matters  wUl  be  referred 
to  in  the  coarse  (tf  the  oi^on. 

By  Instruction  No.  1  itfven  for  plaintiff  the 
court  directed  the  Jury  to  retain  a  verdict 
for  plalntifl  If  tiH^T  ftnind  tbat  she  had  been 
injured  and  caused  to  have  a  miscarriage 
by  being  thrown  against  the  seats  or  parts 
of  the  car  In  wbldi  sbe  was  riding  by  a  sud- 
den, violent,  and  unusual  movement  and 
jerking  of  the  train  or  car,  unless  defend- 
ants had  shown,  by  the  greater  weight  of  the 
evidence  tliat,  by  exercising  "the  utmost 
care,  skill,  and  vigilance,"  they  conld  not 
have  prevented  eodi  vUAant  movement  aad 
jerking.   laatructloa  No.  2  was  as  foUows; 

"The  term  'utmost  care,  skill  and  vieilance,* 
as  used  In  these  bistructiona,  means  that  de- 
gree of  care.  sklU,  and  vigilance  that  ve^  cau- 
tious and  prudent  mien  hi  the  same  vocation 
would  use  under  similar  circumatances.** 

Instruction  No.  4  given  at  the  instance  of 
yiainttff  was  In  part  as  follows : 

"If,  under  tbe  evidence  and  the  wstrHcttonsi 
yea  find  for  irfsintill^  yoa  should  sssess  bee 
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dunigei  St  aodi  mm  as  yon  sisar  bdien  from 
the  evidence  «ni  Cilrij  compennte  her  for  snj 
lou  of  time  thst  yon  may  bellcTe  snd  find  she 
has  suffered  as  a  restdt  of  her  tnjnrfes,  if  any." 

At  tiie  dose  of  plaintHTs  case  In  <3)iet 
defendants  requested  an  Instruction  In  the 
natui'e  of  a  demnrrer  to  the  evidence,  which 
was  refused. 

The  jury  returned  a  verdict  for  plalntUt, 
assessing  lier  damages  at  18^000.  Frcon  the 
Judgment  rendered  tltraeon,  defendants  ai>- 
peal. 

Aj^llants  assign  error  as  follows:  (1) 
The  failure  of  the  trial  court  to  direct  a  v«- 
dlct  for  them;  <2)  the  giving  of  tDBtmctlons 
Nos.  1  and  4;  and  (3)  the  rendition  of  a  J<^t 
judgment  against  them. 

[1]  I.  The  petition,  after  ailing  the  rela- 
tion of  carrier  and  pass^ger,  charges  negli- 
gence in  g«ieral  terns,  and  tho-eby  invokes 
the  rule  res  IpBa  loquitur.  The  application 
and  UmitatlODS  of  the  rule  in  cases  of  car- 
rier and  passenger  are  well  settled  In  this 
state.  In  a  comparatively  early  case  (Dou^- 
erty  v.  Railroad.  81  Mo.  825,  829,  51  Am. 
Rep.  239)  the  general  prlnci^  InnAred  was 
stated  In  t&to  language: 

"Where  the  vehide  or  conveyance  is  shown 
to  be  under  the  control  or  maDsgemenl  of  the 
carrier  or  his  servants,  and  *tbe  accident  is 
sodi  as,  nnder  an  ordinary  coarse  of  things, 
does  not  happen,  if  those  who  have  the  manage- 
ment ase  proper  care.  It  affords  reasonable  evi- 
dence, In  the  absence  of  explanation  by  the  de- 
f  endant,  that  the  acddent  arose  ttom  want  of 
care." 

In  a  more  recent  case  (Pointer  v.  Moun- 
tain Ry.  Const  Co.,  269  Uo.  104.  120,  189 
S.  W.  805,  809  (L.  B.  A.  1917B,  1091).  it  was 
said: 

*Trhe  mere  fact  that  the  plaintiff  was  injured 
Is  not  of  itself  evidence  of  defendant's  negli- 
gence. Nor  win  the  mere  fact  of  injury  vitfaout 
other  facts  authorize  ttie  application  of  the 
mle  of  presumptive  negligence  aa  such  rale  is 
recognized  by  tbe  doctrine'  res  ipsa  loqaltor. 
Before  the  rule  res  ipsa  loquitur  can  be  in< 
voked  there  must  be  shown  facts,  other  than 
of  the  mere  fact  of  injnry  to  plaintiff,  from 
which  tbe  negligence  of  defendant  can  be  rea- 
sonably inferred.  Theae  other  facts,  in  case 
of  carrier  and  passenger,  must  show  that  some- 
thing out  of  the  ordinary,  in  tbe  coarse  of 
carriage,  has  happened  as  to  the  means  or 
methods  of  transportation,  and  that  this  ex- 
traordinBry  happening  was  tbe  caaae  of  tbe  In- 
jury to  plaintiff.  If  there  is  no  evidence  tend- 
ing to  sliow  tiiat  sometldng  unosaal  and  out 
of  tbe  ordinary  has  happened  as  to  the  means 
of  transportation  (which  indudea  the  appliances 
used  in  tbe  transportation)  or  in  tbe  method  of 
transportation  (whidi  Indndes  tbe  acts  of 
agents,  etc.),  then  the  role  res  ipsa  loquitur 
cannot  be  invoked,  although  the  facts  may  dia- 
cAoss  injury  to  plaintiff." 

In  this  case,  the  "sudden,  violent,  and  un- 
vaual  morement  and  jeslrtng  of  the  train  or 


oar"  l8  tbft  nnnaul  and  eKtzwmdtaaiy  Ibidv 
which  plaintiff  claims  happened  and  caused 
her  injury  during  her  trsnsportattan  If 
there  was  such  an  eccnrreoqe,  then  the  pre- 
Bumptian  of  defective  appliances  or^ne^lfant 
«pentSoo  arlseai  »tberwlw  tbeee  Is  do 
dence  whatever  of  negUgence  on  the  part  of 
defendants.  The  denranm  -  ttureiiae  Aal- 
lenges  plain  tiff's  proof  with  respect  to  there 
having  been  a  jerk,  jar,  or  movement  of  the 
car  that  was  unusnal  or  «cb«ordtnur. 

[2,  t]  The  afflnnatlon  that  there  was  aa 
unusual  jerk  or  movemeiit  of  the  car  finds  Us 
sole  sun^oct  In  the  eridence  on  tlw  testimony 
of  the  platntUC  In  that  respect  she  Is  nnr 
cofrroborated  by  ft  slafito  tact  or  oiMna- 
Btanoe.  The  premature  birth  «f  the  .dUld 
affords  no  proof  Oiat  there  wm  a  Tloloat  and 
unusual  movaaent  of  the  ca)>.  That  was  aa 
occurrence  that  ml|^  have  been  bron^t 
about  by  any  one  of  many  eansea,  or  by  no 
discowable  oauac^  or  by  the  ordluBiy  and 
usual  fflovemeoits  of  the  train.  lAe  quee- 
tloa  tt^otefttre  reoolves  Itsetlf  ner^  Into 
this:  Does  the  lAalntlfl'B  testhmwy,  IC  tflTen 
fall  credence,  and  weighed  aooordiag  to  ee- 
tabllahed  prlndplea,  diow  that  there  was  any 
movemait  of  the  ear  In  which  she  was  rldtoff 
that  was  not  nsoal  and  ordlnaryt 

The  part  of  plaintiff's  testlBioBy  having 
the  moat  direct  bearing  <m  the  Questloa  ander 
conald«atttti  Is  her  charactarlsatlott-.  of  the 
Jar  as  "an  awful  jolt  and  Jar,"  "a  vwy  bard 
and  very  unusual  jar,"  and  "the  worot  Jar  I 
ever  witnessed  on  the  train  In  my  IUb^" 
With  respect  to  sutSi  testlmoi>y  tbe  Soproae 
Court  of  Masaachusetts,  in  a  case  somewhat 
similar  <m  the  facts,  obswed: 

*^ere  expletive  or  dedamatory  words  or 
phrases  aa  descriptive  of  speed  or  acta,  nnac- 
companled  by  any  e^enee  copaUe  <tf  coaMfteg 
to  tbe  ordinary  mind  suae  deflnitoi  cmoeptiM 
of  a  specific  physical  fact,  and  depending  gen* 
erally  upon  tbe  degree  of  nervous  emotion,  ex- 
uberance  of  diction,  and  volatility  of  imagina- 
tion of  tbe  witness,  and  not  upon  his  capacity 
to  reproduce  by  language  a  true  picture  of  a 
past  event,  are  of  slight,  if,  indeed,  tbey  are 
of  any,  assistance  in  determining  the  real  char- 
acter of  tbe  fact  respecting  wbfcb  they  are 
used."  Foley  v.  RaUroad,  193  Bdass.  832,  7  U 
R.  A.  (M.  S.)  1076,  79  N.  EL  766,  766. 

In  this  case  plalntUTs  description  of  the 
movement  of  the  car,  as  contained  In  the  ex- 
pressions quoted,  carries  no  definite  mean- 
ing; nor  does  her  opinion  that  It  was  un- 
usual have  any  probative  value,  because^ 
notwithstanding  she  "had  ridden  on  the 
train  a  lot,"  it  does  not  appear  that  sbe  was 
sufficiently  qualified  by  experloice  or  ob- 
servation to  give  an  opInt<Mi  "as  to  what  in- 
ddents  are  usual  In  tbe  operation  of  tralna 
operated  by  prad^t  and  careful  employees." 
Guffey  V.  Railroad,  53  Mo.  App.  463,  466; 
Bedrlck  V.  RaUroad,  106  Mo.  104.  122,  OS  8. 
W.  268,  6  Ann.  Cas.  T93. 

[4]  Plaintltt  testified  to  two.  specific  ph^A- 
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«sl  fiiets  tlat  cannot  be  dli^eMd  of  an-  aullTi 
uunelsr.  that  the  jolt  and  Jar  "tlinw"  her 
agalwt  the  aide  of  the  seat  and  "thrsw"  her 
grip  tnm  «he  seat  to  tbo  flaor.  HovreFert 
ttieae  facta  ahooUl  be  omaidared  In  oowue- 
tton  with  the  Mdenoe  aa  a  «hoI&  In  ao 
doing,  It  will  be  noted  jihat  there  la  no  e¥l!> 
denee  that  anything  else  in  the  car  waa  dla- 
tmbed  or  dlaarraaged,  or  that  any  otbar 
penm  or  passenger  ralEered,  or  pppearad 
to  have  suffered,  the  least  InoonTenlenoe 
ttuTCby.  or  waa  erai  ctHiadoaa  of  any  -Jvk 
nr  Jar  out  of  the  ordinary,  or  that  the 
train  did  not  Immediately  tbaieafter  i»o- 
ceed  on  lt»  way  in  the  nasal  and  ordinary 
manner. 

in  In  the  abaenoe  of  eridence  of  any  other 
noticeable  eonaeqnehc^  and  of  any  oUier  fact 
or  drcnmstance  Indicating  dlfCeraatly,  ahoold 
not  the  Infarenoe  he  drawn  tSiat  a  jolt  and 
Jar  that  "threw"  plaintiff  against  the  seat 
was  one  ordioarUy  incident  to  the  operatfui 
of  the  train?  For,  while  no  expert  evidence 
was  offered  on  the  sobject,  it  is  the  general 
understanding  that  some  Jerk  or  Jar  is  neo 
essarlly  incfdeat  to  the  operation  of  even  the 
most  perfectly  equipped  passenger  trains, 
especially  In  starting  and  stopping.  The 
questl<m  seems  to  be  disposed  of,  however, 
by  testimony  of  the  conductor  who  was  In 
charge  of  the  train,  and  who  had  helped 
<qperate  It  for  sixteen  years.  He  was  asked 
by  plaintiff's  Oonnsel  on  cross-examination 
whether  any  Jar  or  Jolting  on  that  train 
snQIcient  to  throw  a  passenger  down  was 
not  very  unusual  and  extraordinary.  His 
answer  was:  ^'Tery  much  so."  This,  tin- 
qnaliSed  In  any  way,  in  connection  with 
plaintiff's  testimony  that  she  was  thrown 
agaUist  the  side  of  the  seat  and  would  have 
gone  on  down  to  the  floor  had  she  not  caught 
the  seat,  was  sufBcient,  unquestionably,  to 
take  the  case  to  the  Jury. 

[6]  n.  Ai^Uants.  complain  tliat  plaintiff's 
instruction  No.  1,  in  prescribing  the  "utmost 
care,  skill,  and  vigilance  as  the  degree  of 
the  care  they  were  reqylred  to  exercise,  made 
them  Insurers  of  the  safety  of  their  pas- 
sengers. It  Is  true  that  a  carrier  of  pus* 
sengers  Is  not  an  Insurer  of  their  safety,  nor 
Is  he  required  to  exercise  the  utmost  care  of 
which  the  human  mind  Is  capable  of  Imagin- 
ing, or  which  men  are  capable  of  exercising. 
Bnt  he  la  required  to  exercise  the  highest  de- 
gree of  practicable  care  and  diligence  con- 
siatent  with  the  mode  of  transportation  he 
employs^  and  with  the  practical  prosecution 
of  hla  bnalneas.  Instractl(»  No.  2  defined 
the  twm  "utmost  care,  eklll  and  Tlgllance" 


aa  that  d^xoe  of  care^  skill,  and  Tlgllanoe 
tbatorery  canttaos  Ud  »rad«ntnitti  In  the 
same  vocation  would  use  under  similar  dr- 
cumstanceo.  Tb9  two  instmcttons  together 
contained  a  saffldently  accnrate  Btat«nait  of 
the  degree  of  care  rdqnlred  of  deCendanta.  at 
least  for  the  purposes  of  this  case.  Farniah 
T.  BaUsoad.  102  Mo.  438.  4&0,  451«  13  S.  W. 
lOM.  22  Am.  St  Bep.  781 ;  Smith  v.  SaUroad. 
108  Bio.  243,  261,  18  S.  W.  971.  Defendanta 
dmied  that  any  Jerk  or  Jar  occurred.  Had 
the  controreray  been  as  to  whether  an  admit- 
ted JeA  or  Jar  waa  the  reanlt  of  nei^gence, 
or  was  one  Incident  to  practicable  railroad 
operations,  a  different  qnestiaa  mltfbt  faiiVe 
arisen. 

{!)  lU.  PXaintura  Inafcractkm  Ma  4  di- 
rected the  Jury  to  assess  h«  damnges  at 
SDCh  amn  as  would  fairly  compenaate  her 
for,  among  other  things,  any  loaa  at  time  that 
Blie  had  suflared  as  a  reanlt  of  her  Injnrlea. 
So  tar  as  the  evidence  discloses,  plaintllPa 
mtire  time  was  bestowed  on  her  domestlo 
duties.  Sudi  aervlcea  belonged  to  hw  hus- 
band, and  the  loss  ot  them  was  an  Injury  to 
him,  for  wUIdk  be  idone  might  recover.  ThB 
giving  of  the  inatmctitni-was  therefim  error. 
Plaintiff  testified  that  she  was  in  the  hos- 
pital for  nine  days,  and  was  pronooncediy 
ill  for  two  months  akber  retnmlng  home.  We 
cannot  say  that  the  error  was  not  iirejndi- 
daL  TwedeU  v.  St  Joseph,  167  Mo.  517. 
663. 152  S.  W.  432. 

[t]  IT.  On  Uie  raooKd  In  this  case  the  de- 
fendant railway  coaapanj  waa  not  sabject 
to  salt  tor  ^atnttlTs  allied  Injury,  and  for 
that  reason  tbe  Jndgment  as  to  It  Is  errone- 
ous. Sncb  fiict  however,  wotdd  not  affect 
the  vaUdity  of  Oie  Jodgment  against  the 
Director  General  of  Railroads,  for  whom 
plaintiff  may.  It  so  advised,  have  substttoted 
as  party  d^endant  the  agent  designated  by 
tbe  Prestdoit  under  paragraph  "a"  of  sectton 
206  of  the  Transportation  Act  of  1S20  (41 
Stat.  461).  Adams  v.  BaHroad,  229  8.  W. 
790. 

For  tbe  erton  pointed  ont,  the  Jndgment  is 
reversed,  and  the  cause  aa  to  the  Dlrectw 
General  of  Railroads  la  remanded,  to  be  far- 
ther proceeded  with  In  aecordanee  witb  the 
views  herein  expressed. 

BROWN,  C  absent. 
SMAU^  a,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
BAGLAND,  O.,  Is  hereby  adopted  as  the 
opinion  of  the  court 

All  the  Judges  concur;  JAMES  T.  BI«&IB. 
In  the  rssvlt 


Digitized  by  Google 


2W  SOUTHWHSTBHN  RKPOBTBR 


VDAV  It  aL  V.  ANMEX  REALTY  CO. 

(No.  22397.) 

(Smmme  Coart  oE  Miuonxi,  DiTurion  No.  1. 
Dee.  19,  1921.) 

1.  Bni»  ud  lotes  «»4S2(3)~Part1al  minn 
•f  •ofltitfttrattOR  Is  a  defease  pr*  tufo. 

Under  Rev.  St.  1919,  |  1404,  a  psrUal 
faOnrft  <^  consideration  for  bill  of  exchanse 
or  promlsiorr  note,  when  the  amotmt  of  the 
anrideimtion  failinr  ia  liquidated  or  can  be 
definitely  calculated,  ia  a  d^enae  pro  tanto 
to  an  actioD  on,  or  a  daim  under,  tfie  inatrk- 
mant 

2.  Prlwipal  and  ageat  «=»78(4)— Ageat  has 
hantoa  af  aooMatfag  for  aioiey  aad  property 
raaelvada 

An  -agent  beii«  bound  to  aecoont  to  his 
prindpal  for  bH  money  and  property  received 
by  virtne  of  the  aseney,  when  the  principal  has 
shown  the  ezistenee  of  aadi  relation  and  the 
receipt  of  money  or  proiierty  by  the  agent,  the 
burden  of  showing  a  proper  db^*^*'"')  thereof 
rests  upon  the  agent. 

3.  Tnists  ^225— Refasal  to  ailow  trostae  for 
ooanalaalMa  paid  for  oollaotlao  raats  beld 
proper. 

In  a  suit  to  recover  land  and  for  an  ac* 
counting,  where  plaintiffs'  intestate  had  trans- 
ferred the  land  to  a  real  estate  agent,  who 
formed  a  corporation.  In  which  be  held  prac- 
tically all  the  stock,  to  take  title,  and  the  cor- 
poratioD  claimed  that  It  waa  only  a  holding 
cmnpany,  In  view  ct  erldenoe  showing  that  the 
rent  for  the  property  was  collected  lor  Ita  em- 
ployee, it  cannot  Iw  allowed  to  set  off  payment 
of  commissions  for  ejection  of  rent  by  tbe 
real  estate  agent  and  another  corporation  be- 
longing to  liim;  andi  payments  being  a  waste  of 
the  trnat  funds. 

4.  Trasta  4=s>S16(l)— Rafnsal  to  allow  tmstaa 
esamlsoloBS  for  roaewlag  loan*  sod  aiakiag 
sales  after  rapadiatloa  of  trsat  held  proper. 

Where  a  real  estate  agent  by  an  agree- 
ment with  his  client  took  title  to  her  property 
and  the  management  of  it,  so  that  mortgages 
due  him  might  be  paid  out  of  it  and  she  have  a 
portion  left,  and  the  agent  controlled  it  in 
the  name  of  a  corporation  owned  by  himself, 
and  during  sQch  control  both  of  tiiem  repudiat- 
ed the  trust  by  dain^ng  the  property.  In  an 
actiim  for  an  accounting  tbe  corporation  can- 
not set  off  a  eommiasion  paid  to  the  real  estate 
agent  for  renewing  loans  and  making  sales, 
since  the  services  performed  were  for  the  at- 
tainment of  the  ends  of  the  trustees,  end  the 
anrviving  trustee,  if  it  paid  the  cotrustee,  did 
so  with  knowledge  of  the  facts,  and  must 
accfmnt  for  tiie  money  so  paid. 

AK)eal  from  St.  Louia  Circuit  Ooart;  J. 
Hugo  Grimm,  Judge. 

Salt  by  William  J.  (VDar.  Admlnistntor 
<tf  the  estate  of  Catherine  ODay.  deceased, 
WUUam  J.  O'Day,  and  otfaera  against  tbe  An- 
nex Realty  Company.  Suit  was  originally  by 
Gatbertne  CDay  against  the  Annex  Realty 


Company  and  the  H.  B.  O'Reilly  Really  ft 
InTeatment  Gonpuy,  and  oa  fihe  deaUi  ot 
tbe  plaintiff,  was  wrived  iu  tlM  namea  of  ber 
adminlatrator  and  beixa  and  on  jndgBBent  toK 
d^andants  came  to  this  court  on  appeaL 
Jadgmmt  was  teveraed,  and  tbe  tdal  court 
directed  to  declaxe  In  fara  of  ^Intifls  a 
conatrnctlTe  trust  as'  prayed  lior  in  Qie  peti- 
tion, and  to  reqnire  an  accomUliig.  Tbe  ^ 
cult  court  aroctoted  a  referee  and  dnxlng 
tbe  healing  beforp  talni,  plaintUfs  dtemlssed 
aa  to  tbe  M .  B.  CBrleh  Really  4b  InTestment 
Company.  The  referee  stated  an  aecoont 
Bboiriiis  a  balance  Jn  fhvor  of  plainUflla,  a&d 
recommended  Judgment  for  plalntifflSi  and 
that  defoidant  Annex  Realty  C<Knpany  be  di- 
vested of  ti^  to  two  parcels  oC  real  ertate, 
and  idaintitra  be  veaibed  tiunnrUlL  S^rom 
Judgment  In  accordance  with  tba  repent  of 
the  referee,  defendant  vnpeals.  Afllrmed. 
See,  also,  191  B.  W.  41. 

McLsran  &  Oaresche  and  B.  H.  Wayman, 
all  of  St.  Louis,  for  appellant 

James  J.  ODonohoe  and  Henry  B.  Haaa, 
l>oth  ot  St  Louis,  for  respondenta. 

RAQLAND.  C.  On  and  prior  to  Jnly  1. 
1890,  Mra  Catherine  CDay  was  the  owner 
ot  at  least  nine  pieces  of  real  estate  in  the 
<dty  of  St.  Louis,  all  of  which  were  Incom- 
bered  with  deeds  of  trust  or  mor^agea.  She 
had  for  many  years  been  transacting  busi- 
ness with  reference  to  her  real  estate  with 
one  M.  B.  O'Btflly.  who  was  eng^ed.lB  the 
real  estate  and  loan  business.  Daring  0iat 
time  be  effected  rents  for  her,  and  made^  or 
negotiated  for  her,  loans  on  her  real  estate. 
With  his  assistance,  <m  tfie  date  jnat  meu- 
tioned,  Mrs.  CDay  undertook  to  consolidate 
an  the  indebtedness  tepxeaeateA  by  the  mort- 
gages, some  of  which  were  owned,  or  con- 
trolled, by  O'R^lly,  then  outstanding  agabiBt 
her  pTOperts.  O'Bdlly  made  up  a  statement 
in  writing  with  fhia  coition:  "Catherine 
O'Day's  a/c  to  July  1,  1890."  In  Cbls  etate- 
meat  Mrs.  0*Day  was  charged  Itm  by  tton, 
with  the  amomit  of  principal  and  Interest  to 
that  date  of  eaxib  of  Vk  mortgages  on  her 
property.  She  was  also  diarged  with  tbe 
cost  of  making  a  new  loan  of  ¥26,000.  As 
against  these  she  waa  credited,  in  addition 
to  two  or  three  small  itms,  with  a  new  loan 
of  $26,000,  by  which  the  account  was  brooglbt 
to  a  balance.  On  tbe  same  day  Mrs.  CDay 
executed  a  principal  note  In  the  snm  of  (26.- 
000,  due  five  years  after  date^  and  10  Interest 
notes  in  the  sum  of  9780  each,  re^esoitlng: 
tbe  Interest  accruing  semiannual^  on  the. 
principal  not^  all  payable  to  Will  J.  How- 
ard, a  cierk  In  O'R^lIy's  «^ce.  In  oonnetN 
tion  thereirith  and  for  the  purpose  of  se- 
curing the  same  idie  conveyed  by  deed  ot 
truat  to  O'Reilly  as  tmatee  six  ot  her  nine 
piecea  of  real  estate.  Howard,  who  was  a 
mere  flgurebead,  immediatdy  tndwaed  the 
notes  and  deUvered  them  to  O'Beilly. 
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As  appeara  from  the  BtatMaeot  of  Mr& 
O'Day'a  account.  Jost  referred  to,  It  wan  the 
CTldttit  Intaitlon  of  -the  parties  that  O'RelUy 
should  appl7  the  proceeds  of  the  $26,000 
loan  to  the  payment  and  discbarge  of  all  the 
then  ezlattnff  Incumbrances  on  all  nine  of 
Mrs.  ODay'e  propertlea  Among  these  was  a 
mortgage  of  9S,000  on  what  Is  designated  as 
the  *'£l0raith  streM  property,"  a  propertr 
that  was  not  Intruded  in  the  $26,000  deed  of 
trust  The  promise  of  O'Reilly  to  pay  this 
mortgage  was  therefore  a  part  ot  the  ooa* 
alderatkm  for  the  $26,000  note. 

In  the  latter  part  of  1807,  or  the  early 
part  of  1888,  O'Beilly  caused  the  defendant, 
Annex  Beal^  Company,  to  be  Incorporated. 
He  and  two  6f  bis  sons  were  the  stockhold* 
era,  bnt  he  furnished  all  the  money  for  the 
payment  of  the  capital  stock,  and  the  stock 
held  by  them  was  given  them  by  him.  later, 
probably  In  1906,  he  again  incorporated  hlm- 
self,  80  to  speak,  under  the  name  of  the  M.  B. 
O'Reilly  Realty  &  Investment  Company.  He 
owned  all  the  stock  In  this  corpor^ition,  with 
the  exception  of  txo  or  three  shares,  that 
were  placed  in  the  names  of  his  sons  and  an 
employ^  to  qualify  them  as  stockholders  and 
directors,  and  thereby  furnish  the  similitude 
of  a  corporation.  From  the  times  respective- 
ly of  their  organization  the  two  corporations 
transacted  their  business  in  the  ofBce  of  O'- 
Reilly. 

O'Reilly,  while  the  owner  of  the  notes  de- 
scribed in  the  $26,000  deed  of  trust,  as  trus- 
tee thereunder  advertised  the  property  there- 
in conveyed  for  sale  on  May  27,  1898.  On 
May  26,  1898,  an  interview  took  place  be- 
tween O'Reilly  nnd  Mrs.  O'Day  at  the  form- 
er's office  with  reference  to  the  approaching 
trustee's  sale.  In  anticipation  of  this  con- 
ference appar«itly,  O'Reilly  had  had  pre- 
pared a  quitclaim  deed  which  upon  execution 
by  Mrs.  O'Day  would  convey  to  the  Annex 
Realty  Company  all  nine  of  her  properties. 
In  the  course  of  the  conTersation  he  told  her. 
In  substance,  that  It  was  probable  that  the 
jwle  onder  the  deed  of  trust  would  not  real- 
Ins  a  snffldent  sum  to  dtecha^  the  debt, 
and  in  that  event  he  would  sue  her  to  recover 
the  remainder;  that,  If  she  would  sign  the 
quitclaim  deed  crar^ug  all  h»  property 
to  the  Annex  Realty  Oompany,  he  would  at 
the  trustea's  sale  next  day,  ask  otho*  bfdderi 
to  step  asldai  and  would  cause  the  pn^iwrty 
to  be  bid  in  for  bsee ;  tlmt  he  would  then 
tte  properttes  oonveyed  by  the  qtritdaim 
deed,  from  tbne  b>  time  as  he  found  por- 
cbasers,  collect  tbe  rents  on  tha  vnoptxty  re- 
maining unsold,  and  aH>ly  tha  rents  and  pro- 
ceeds of  the  sales  to  the  payment  of  the 
debt ;  and  that  when  the  debt  was  discharged 
ha  would  rend»  her  a^  statraaent  and  an  ac- 
counting, and  would  reccmvey  the  property, 
If  any,  that  r^nalned  undisposed  of,  Mrs. 
O'Day  assented  to  the  arrangement  proposed 
by  O'BetUy,  and  signed  ,  th^  quitclaim  deed 
and' d^Tcared  it  to  the  Annex  Bealt?  0cm- 


pany.  Sb6  ttm  gave  lierfltilf  no  further  con- 
cern as  to  tHe  trustee's  sale  advertised  for 
the  following  day,  and  was  not  present  when 
it  occurred.  At  the  sale  five  of  the  six  pieces 
of  real  estate  were  offered  for  sale,  and  all 
of  them  were  bid  in  for  a  nominal  sum  by 
(me  of  O'Reilly's  sims.  In  the  name  of 
the  Annex  Realty  Company.  O'Reilly  made 
and  placed  of  record  a  trustee's  deed  In  ac- 
cordance with  the  bid. 

After  the  delivery  of  the  quitclaim  by  Mrs. 
O'Day.  O'Reilly  and  the  Annex  Realty  Com- 
pany took  possession  of  all  nine  pieces  of 
real  estate  conveyed,  collected  the  rents  on 
them,  mortgaged  and  remortgaged  them,  and 
eventually  sold  all  bat  two  of  them.  They 
never  at  any  time  rend««d  Mrs.  O'Day  a 
statement  In  the  course  of  evoits  they  came 
to  the  qoneluBlon  that  she  had  no  Int^est 
In  the  properties,  but  that  they  were  the  ab- 
solute owners  of  them.  One  of  O'Bdlly's 
sons  testified  that  his  fatliM-  gave  the  O^Day 
properties  to  the  Annex  Realty  Company 
subject  to  his  debt  against  them.  O'Reilly 
died  In  1907,  and  shortly  afterward  this  suit 
was  commenced  by  Mrs.  O'Day  against  the 
Annex  Realty  Company  and  the  M.  B.  O'- 
Reilly Realty  &  Investment  Company  for  an 
accounting  and  for  a  redonveyance  ot  the 
two  tdeces  at  real  estate  that  had  not  been 
sold.  After  the  institution  of  this  suit  Mra 
O'Day  died,  and  the  cause  was  revived  In 
the  names  of  her  administrator  and  heirs. 
The  case  reached  this  court  on  appeal  from  a 
judgment  for  def^dants.  We  reversed  the 
Judgment,  and  directed  the  trial  court  "to 
declare  Id  favor  of  plaintiffs  a  constrnctlve 
trust,  as  prayed  for  In  the  petition,  and  to 
require  at  the  hands  of  defendants  an  ac- 
counting." O'Day  V.  Annex  Realty  Co.,  191 
S.  W.  41,  4S.  When  the  circuit  court  again 
became  possessed  of  the,  cause  It  appointed 
a  referee  "to  proceed  therein  as  per  the  man- 
date and  opinion  of  the  Supreme  Court." 
During  the  hearing  before  the  referee  the 
plalntitTs  dismissed  as  to  the  M.  B.  O'Bellly 
Realty  &  Investment  Oompany.  The  refa«e 
beard  the  evidence,  and  stated  an  account 
which  showed  a  balance  in  fiavw  of  plaintiffs 
in  the  sum  of  $19,197.03.  He  recommesided 
that  plalnttfls  bare  judgment  tor  thBt 
amount;  that  defendant,  Annex  Realty  Com* 
pany,  be  divested  (A  the  title  to  the  two 
parcels  oC  real  estate  remaining  unsold;  and 
that  ptointlffe  be  vested  therewith.  Defend- 
ant's exertions  to  the  report  were  overmledt 
and  Judgment  in  accordance  therewtQi  was 
reodered.  Fr<mi  that  Judgment  defendant 
has  fn  due  course  appealed. 
,  The  Judgment  is  ebaUenged  by  appellant 
only  with  reference  to  the  statement  of  the 
(iccount  by  the  referee  between  It  and  the 
represmtsatlTes  ot  Mrs.  O'Day's  estate.  And 
in  that  reflect  In  but  three  particulars,  as 
followi|:  (1)  The  referee  deducted  from  the 
prln(4pal  ot  the  $26,000  note  the  basic  f;harge 
against  Mrs.  O'Day^  estate,  the  sum  of  $3,- 
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000,  and  made  oorreqwndlns  redncttons  In 
tbe  10  interest  notes,  tbi»  bearaae  nettber  O'- 
Belli;  nor  appellant  ever  paid  tbe  $8,000 
mwtgage  on  tbe  Eleventh  street  property; 
(2)  the  referee  credited  the  estate  with  Items 
aggregatlnff  $4,000  for  rents  on  one  of  the 
O'Uay  properties  from  NoTember*  1802,  to 
March,  1886.  alleged  to  have  Xteen  o>Uected 
from  the  tenant,  Helle,  by  O'BelUy,  and 
nevor  accounted  for  by  him;  and  (3)  the  ref- 
eree  refoaed  to  allow  in  appellant's  favor 
various  sums  whidi  it  claimed  Uiat  it  had 
paid  out  from  time  to  time  for  cranmlBslons 
and  brokerage  for  the  coUecUon  of  rents, 
the  renewals  of  loans,  and  the  making  of 
flale&— all  in  connectlcm  with  its  administra- 
tion of  tbe  trust  property. 

[1]  1.  Appellant  ccmtrads  that  the  action 
oC  the  referee  In  deducting  $3,000  ttom  the 
principal  sum  tbe  $26,000  note  and  in 
making  corresponding  reduction  in  the  in- 
terest notes  was  unwarranted,  because  the 
written  statement  of  "Catherine  O'Da/s  a/c 
to  July  1,  1800,"  introduced  In  evidence  by 
plainttBTs,  constituted  an  account  stated  be- 
tween Catherine  O'Day  and  O'Kellly,  and 
was  therefore  binding  and  conclusive  upon 
all  parties  to  this  litigation.  The  referee 
treated  the  account  as  an  account  stated,  and 
did  not  permit  the  parties  to  go  behind  it 
But  It  showed  on  Its  face  tbat  It  was  a  sched- 
ule of  the  Items  going  to  make  up  the  con- 
sideration for  which  the  note  was  given. 
One  of  those  Items  was  the  payment  to  be 
made  by  O'Bellly  of  the  $3,000  mortgage  on 
the  Eleventh  street  property.  The  con- 
sideration of  the  $26,000  note  to  the  extent 
of  $3,000  was  therefore  purely  executory, 
and  to  that  extent  failed,  because  of  nonper- 
formance on  the  part  of  O'Bellly  and  those 
In  privity  with  him.  Neither  lie  nor  the  ap- 
pellant ever  paid  the  $3,000  mortgage  and 
•  the  Eleventb  street  property,  under  the  de- 
cree In  this  case,  Is  being  restored  to  Cather- 
ine O'Day's  estate  stiU  incumbered  with  it. 
It  Is  settled  taw  in  this  state  tbat  a  parUal 
failure  of  consideration  of  a  bill  of  exchange 
or  promissory  note,  where  the  amount  of  the 
consideration  falling  is  llQUldated  or  can  be 
definitely  calculated.  Is  a  defense  pro  tanto 
to  an  action  on,  or  claim  under,  the  Instru- 
ment Section  1404,  E.  S.  1910;  Bank  v. 
Heflln,  189  Mo.  App.  292,  296,  175  S.  W.  297, 
The  referee,  ttierefore,  properly  treated  the 
note  as  one  for  $23,000  Instead  of  $26,000. 

[1]  2.  With  respect  to  the  referee's  finding 
as  to  the  Helle  rents.  It  is  appeUanfs  con- 
tention that  it  Is  not  supported  by  adeauate 
proof,  Helle  and  W.  J.  O'Day  were  called 
as  witnesses  by  plaintiffs,  and  their  testi- 
mony constitutes  a  substantial  and  sufficient 
basis  In  the  evidence  for  a  finding  that 
CEeilly,  as  Mrs.  O'Day's  agent,  coUected 
from  Helle  monthly  Installments  of  rent  of 
$100  eadi  from  November,  1682.  to  liarcb, 


U9tt.  But  plaintiffs  failed  to  show  ttiat 
O'BelUy  had  never  paid  or  otherwiw  aifr 
counted  Pst  them  tio  Mrs.  O'Day.  The  scope 
of  O'BeUIy's  agracy,  or  what  dlzection  bad 
been  given  him  by  his.  principal  with  respect 
to  the  a^llcation  to  be  made  of  tbe  moneys 
ccdleoted  for  her,  is  not  dlsdMed  by  tbe  evl* 
dance.  It  merely  appears  tbat  during  a 
period  of  40  months  tie,  as  her  agent,  re- 
ceived rents  aggregating  $4,000,  and  that 
during  that  same  period  he  held  her  oblica- 
tUm  requiring  a  payment  of  $7^  to  be  made 
by  her  to  blm  twice  a  year.  It  Is  the  gener* 
al  rule  that  the  .agent  Is  bound  to  acoouvt  to 
his  principal  for  all  money  and  property 
whlcfh  may  come  Into  his  hands  by  Tirtue  of 
the  asency.  And,  farther,  when  the  princi- 
pal has  shown  the  existence  of  such  a  rela- 
tion and  the  receipt  of  money  or  propwtt 
by  the  agent,  the  burden  of  showing  that  he 
made  a.  proper  disposition  of  it  rests  u^on 
the  agent  1  Mechem  on  Agency  &ti  BJd.)  H 
1327,  1344;  Carder  v.  Primm,  52  Mo,  App. 
102.  There  Is  nothing  In  the  facts  of  this 
case  with  respect  to  the  matter  under  con- 
sideration that  would  withdraw  It  from  the 
operation  of  tbe  general  rule  just  noted.  It 
was  Incumbent  upon  appellant,  therefore,  to 
show  that  O'Bellly  had  made  a  proper  dis- 
position of  the  rents  reoelved  by  blm.  As  it 
made  no  effort  to  do  so,  the  referee  rightly 
credited  Mrs.  O'Day's  estate  with  tin  several 
amounts  thereof  as  of  tbe  dates  when  re- 
ceived by  O'BelUy, 

[9]  3.  At  the  inception  ot  the  hearing  be> 
fore  the  referee  the  defaidant  filed  what  it 
averred  was  a  true  statwent  ot  its  receipts 
and  expenditures  in  connection  with  tbe 
O'Day's  properties.  In  support  of  thia  state- 
ment  it  ■  introduced  la  evidence  its  book  of 
OTlglnal  entries.  In  these  appeared  .nnraer- 
ous  items  of  this  character:  "To  eommtasioa 

account,    $  ";    "to    oaoe  aoeoont. 

$  " ;  **to  coauniasiosi,  $  ->  at  8  per 

cent  $ — ■  k**  Aocovdlag  to  one  <a  CBell- 

ly'B  sons,  who  formerly  bad  had  a  hand  in 
the  management  at  the  affairs  of  the  Annex 
Bealty  Oompany^  and  who  was  eaUed  as  a 
witness  by  it,  these  entries  represented  com- 
miasioss  for  collecting  rents,  renewing 
loans,  and  making  sales,  paid  to  O'BelUy  un- 
tU  1906,  and  afterwatd  to  tbe  M.  B.  O'BelUy 
Bealty  A  Investment  Ccnnpany;  On  the 
statement  filed  by  appellant  thers  were  nu- 
merous other  commission  items  that  were  not 
taken  from  its  books,  Uke  QiiS:  "Commis- 
sion on  rents,  $  ■  '".  These,  the  witness 
explained,  were  for  commissions^  "estimated 
as  earned  by  tbe  M.  6.  O'Bellly  Bealty  A  In- 
vestment Company,"  and  "overlooked."  AU 
of  these  commission  Items  were  rejected  by 
the  referee  on  the  broad  ground  that,  the  de- 
fendant having  denied  the  trust  and  <dalmed 
the  trust  property  as  Its  own,  was  not  en- 
titled to  any  compensation  fbr  Its  servlcea  In. 
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HAYWORTH  •!  ll.  v.  HAYWORTH  ft  al. 
(No.  3l80eS^) 

(Bnpnmo  Oonrt  of  Uisaonri,  Dhrlaion  Ko.  1. 
Dee.  19,  lOZl.) 

I.  Frudft.  statute  of  «=375— Oral  ooitraot  to 
llvo  real  ootato  la  eonMoratlon  of  osro  HU 
owaor't  4oath  oxeopM  fron  oporotloo  of 
atatote. 

Tlie  enforeem«nt  of  an  oral  contract  to 
^Te  real  estate  in  cooeideration  of  liring  with 
and  earinf  for  the  owner  till  Ua  death  is  an 
exception  wUdi  conrts  of  equity  have  Ingraft- 
ed on  the  statute  of  frands. 

3.  SnooMo  porformaooe  «=928(2),  117  —  Oral 
ooRtract  to  give  laad  in  oonalderatlon  of 
care  till  death  siest  bo  clear  aad  provsd  as 
pleaded. 

To  warrant  performance  of  an  oral  con- 
tract to.  give  land  in  conslderatioa  of  care  tfll 
the  owners  death,  it  most  be  dear,  explicit,  and 
definite;  and  mnet  tw  prored  as  pleaded. 

3.  Spoolfle  performaaoo  «=»42,  121(2)  — Por- 
forManeo  Basf  bo  rersnAlo  to  oaatraeC; 
proof  of  oral  eoatraot  to  glvo  land  for  ears 
dHring  ewaor's  llfo  aost  bo  oloar. 

The  proof  «i  an  oral  contract  to  i^to  land 
for  care  daring  owner's  llfo  most  Isan  ao 
doobt  Oat  the  contract  was  in  fact  made  and 
ton  porfomanoe  bad,  and  the  work  eonatttnt- 
ing  performance  most  be  such  as  is  referable 
solel^  to  tlie  contract  songht  to  bo  enforced. 

4.  SpoeHIo  porfOTManoo  ^117— la  aotloa  for 
spoeMo  porforaiaBoo  of  oral  oontraot  to  |lvo 
laad,  ooatraol  toatMod  to  MM  aot  the  oao 
ploBdsd. 

b  an  aetko  wi  an  oral  eoutraot  to  giro  land 
in  eonalderation  of  care  and  attention  tin  the 
ownei^B  deatht  hM,  that  the  contract  testified 
to  was  not  tiie  contract  pleaded. 

5.  SpeoMo  porforMa»o  ^a»42— la  aotlon  on 
sral  oontraot  to  eoavay  land,  ovidooeo  held 
not  reftrablo  to  oontraot 

In  an  action  tw  spociflc  performance  «t  a 
contract  to  ^e  land  in  con^deratioD  <^  care 
and  attention  to  the  owner  tin  death,  koM,  that 
neither  the  serriees  and  peraonal  ministrations 
given  by  elainkants  nor  ths  malting  of  a  will  in 
their  favor  by  the  ftwner  were  referable  to  the 
contract. 

6.  Specific  perfornaaeo  «=>32(3)— Statomsats 
of  IntentfoB  to  give  and  oxprosslons  of  irati- 
tnds  do  not  establlsli  a  eontmet. 

Statements  <tf  intention  to  give  land  sad 
expressions  ot  gratltade  and  pnrposs  to  re- 
ward do  not  establish  a  contract 
Woodson,  P.  J.,  dissenting. 

Appeal  from  Oircult  Court,  Newton  Coun- 
ty; Charles  L.  Henson.  Judge. 

Action  by  Blwood  Hayworth  and  others 
against  Emery  O.  Hayw6rth  and  others. 
From  jodgment  for  plaintifTi^  defendanta 
appeal.  Affirmed. 


A.  B.  Dana,  ot  Nemho,  for  appellaats. 
'  Habbert  it  Habbert  of  Neosho,  for  ro^ 
aiwadontii 

RAGLAND,  0.  TUo  actloa '  was  com- 
menced  In  the  drcult  court  of  Newton  coun- 
ty. May  16.  191S.  The  petition  aUeged  that 
William  Hayworth  died  Intestate  on  the 
 day  of  March,  1916,  sdzed  at  the  fol- 
lowing real  estate :  The  west  half  <tf  lot  1 
of  the  west  fractional  half  of  section  4,  la 
towBship  24,  of  raase  81,  la  Newton  conaty. 
Md.,  except  a  strip  40  rods  la  •wiAtk  ottt^ttM 
west  aide  thoreof,  aad  ttiat  he  left  sanrtTiag 
tiim  an  bin  IuAtb  el^t  ddldrea,  ttiereia 
named,  aad  aine  graad(^ldrea,  c^ifldrea  of 
a  deceased  daughter,  Joote  Hayworth  ^b- 
son,  who  were  also  aaaied.  Vb^  peUtion 
further  alleged  that  flie  helm  aaaied  were 
owners  of  the  laad  an  tenaata  la  common 
and  prayed  partltUm. 

After  fbe  flUay  of  the  petlttoa,  Bona  Hay- 
w<»rth  aad  Boon  Hayworth,  ailaor  chUdrea 
of  Eknery  O.  Hayworth  and  graaddllldren 
of  decedent,  appeared  by  their  goieral  fuard- 
laa  and  <n  motI<Hi  were  made  partlee  do- 
fendaat  Tbereupcm  they  filed  an  aoaww  in 
whidk  they  alleged: 

"That  on  or  about  the  ■-  day  i>i  Decem- 
ber, 1911,  said  William  Hayworth  *  *  *  en- 
tered Into  an  oral  contract  with  said  Boss 
Hayworth  and  Bnoe  Hayworth,  wher«in  and 
whereby  tte  said  wnUam  Hayworth  agreed 
that  if  the  said  Boss  Hayworlfa  tad  Haoe  Hay- 
werth  woold  Uto  wUh  him,  the  said  WtlBara 
Hayworth,  stay  with  him  aad  comfort  him  ontn 
his  death  be  wonld  give  them  the  twenty  acres 
of  land  then  t>e]ooviDg  to  him,  the  said  ^li^lliam 
Hayworth,  in  the  following  manner:  The  said 
defendant,  Enos  Hayworth,  to  receive  10  acres 
off  the  Boatbeast  comer  of  the  farm  on  which 
the  said  WBliam  Hayworth  then  lived,  to  wit 
the  west  half  of  lot  1  of  the  west  fractional 
one-half  of  seetioa  4.  township  24,  of  range 
81,  Newtoa  county,  Ho.,  ths  said  Rosa  Hay- 
worth to  receive  the  10  acres  out  of  the  aortk- 
east  corner  of  said  land,  the  land  to  be  given 
to  the  said  Knos  Hayworth  being  designated  by 
the  said  William  Hayworth  as  the  u^mproved 
10  acres." 

The  answer  further  alleged  an  acceptance 
of  the  offer  at  the  time  by  Hosa  Hayworth 
and  Enos  Hayworth  and  full  performance  by 
them  of  the  contract  thereby  ente^  Into, 
and  prayed  specific  performance. 

The  reply  denied  generally  the  avermenta 
of  the  answer  and  interpoeed  the  statnte 
franda. 

The  ISBoee  made  by  the  answer  and  reply 
embody  the  whole  of  the  controversy. 

The  situation  of  the  parties  at  the  time  the 
all^^  contract  is  daimed  to  have  been 
made,  their  thea  and  past  rations,  and 
th^r  acts  aad  conduct  thereafter,  tonchintf 
the  subject-matter  of  the  alleged  agreemoit 
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ve,  In  a  Kotenl  wty.  shofra  1^  «rMence  in 
which  there  Is  no  essential  conflict 

WUllam  BayworOi  and  Us  wife,  after 
fluir  nine  children  bad  grown  up  and  left 
them,  continaed  to  reside  on  his  Uttle  farm 
nf  40  acres,  of  which  the  land  In  controTersjr 
im  a  part   Their  son  Emery,  the  father 
of  the  defendants,  returned  with  his  wife 
and  two  small  diUdren  and  took  up  i-esldence 
in  a  little  hoose  on  the  west  part  of  his 
father's  farm.   I^ter,  Emery's  wife  became 
seriously  ill  and  his  mother  came  and  took 
hlB  children  to  ber  home.   Emery's  wife 
died,  and  he,  too,  then  made  his  home  with 
bis  father  and  mother.   After  a  year  or  so 
be  married  again  and  with  his  wife  went 
buk  to  his  former  home  "across  the  40,"  but 
his  children  nmtlnued  to  make  their  home 
with  their  grandparents.  Preeoitly,  in  De- 
cember, ISll,  the  grandmotber  died.  De- 
fendant Bum  Hayworth  was  then  10  years 
of  ags  and  Bosa  about  a  year  and  a  half 
yoottger.  Their  grandfather,  William  Hay- 
wortb,  wea  nearly  80  yean  old.  One  of  bis 
married  dau^ters,  Mrs.  Hntdiina,  came  and 
stayed  wiQi  her  fiither  and  kept  house  for 
film  immediately  following  her  mother's 
death.  She  remained  until  the  following 
June.  In  July  or  August  a  Mr.  Clye  and  his 
wife  came  and  stayed  until  the  n^  Iflarch. 

When  their  grandmother  died,  Bnos  and 
Rosa  went  to  their  father's  to  stay.  In  a 
day  or  two  Rosa  returned  to  ber  grand- 
father's  and  tbereafter  made  ber  home  with 
bim  until  his  death  In  March,  191&  She  ap- 
pears to  hare  been  very  demoted  to  him  and 
to  have  beep  bis  constant  companlw.  After 
Olye  and  his  wife  left,  no  one  else  came  to 
live  with  them.  Enos,  while  calling  his 
father's  house  his  home,  spent  part  of  his 
time  at  each  place.  He  fed  his  grandfather's 
stock,  did  his  chores,  and  was  at  his  call  at 
all  times  when  needed  for  any  service.  WU* 
liam  Hayworth  received  a  pension  which 
seems  to  have  been  adequate  for  his  aujt- 
port  He  gave  these  two  grandchildren 
tunal]  atuus  of  money  from  time  to  time  and 
clothed  Bosa.  While  others  of  his  children 
and  grandchildren  who  lived  In  the  same 
neighborhood  came  occaslooally  to  renuer 
bim  a  service,  he  relied  mainly  on  his  aoa 
EJmery  and  the  latter's  two  children  for  such 
assistance  as  he  needed.  They  were  always 
at  band,  and  whatever  was  necessary  to  be 
done,  on  the  farm  or  for  bim  iKrsonally,  they 
did. 

On  Felvuary  20,  1916,  a  little  more  than 
tlum  years  aftw  bis  wifefs  death  and  about 
a  year  b^or*  bis  own  death.  WUllam  Hay- 
WMtb  made  s  wilL  Aside  from  ttie  Intro- 
ductory part  and  the  attesting  datnes.  ft 
wan  aa  follows: 

**r  give  and  devise  to  my  grandson  Bnos 
Hajwotth,  son  «f  Xtaaery  6.  Hayworth,  ten 
(10)  oecss  ^  of  smtbeaofc  conwr  at  my  fan 
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described  below;  commeiwiiig  at  the  sentheast 
comer  of  said  land  and  running  west  40  rods 
thence  north  40  rods,  thence  east  40  rods,  thea 
■oath  40  rods  to  place  of  beginning.  I  else 
gin  and  derise  to  my  granddai^tw,  Rosa 
Haywortii,  daoghter  of  son  Bmery  G.  Bay- 
worth,  ten  (10)  acres  out  of  the  northeast  cor- 
ner of  said  farm  all  on  the  eait  idde  of  the 
west  half  of  lot  one  (1)  of  the  west  fractional 
half  of  section  No.  4,  township  '^4,  range  81. 
of  Newton  county,  Mlsionrt,  the  said  ten  (10) 
acres  to  commence  at  the  northeast  comer 
of  said  land  and  ran  west  40  rods,  thence  sootb 
40  rods,  to  join  Enos  Hayworlh'a  ten  (10) 
acres;  thence  east  40  rods,  thence  north  40 
rods  to  the  place  of  beginning  with  all  Improre- 
ments  thereon. 

The  rest  of  my  farm  being  the  sonth  half 
of  section  4,  township  24,  range  31.  I  beqneath 
to  my  son  Bmety  G.  Hayworth,  after  all  my 
]nst  debts  and  fnneral  expenses  are  paid  out 
of  said  property.  'l%e  20-rod  strip  off  of  the 
west  side  of  said  forty  being  already  deeded  to 
Emery  G.  Hayworth." 

No  mention  was  made  anywhere  in  the 
document  of  any  of  testator's  other  children 
or  grandchildren.  Two  witnesses  for  def aid- 
ants testified  wltb  respect  to  a  promise  or 
agreement  on  the  part  of  William  Hayworth 
to  convey  or  will  land  to  them.  These  wi^ 
nesses  were  Emery  Hayworth  and  the  scriT- 
ener  who  wrote  the  wUL  The  former's  tsa* 
tlmony  on  that  subject  was  as  follows: 

"My  father,  William  Hayworth  is  dead,  died 
March  2,  1»16. 1  believe.  His  wife  Mary  Hsy. 
worth  is  also  dead.  She  died  December  Hi, 
1911.  At  the  time  of  her  death  all  their  chil- 
dren were  living,  most  of  them  in  that  commn- 
nity.  All  of  them  were  married.  None  of  them 
was  Uring  with  my  father.  At  that  time  Bosa 
and  Bnos  were  living  with  him.  When  my 
mother  died  they  went  back  to  my  home  Jnst 
across  the  field  Intending  to  make  their  home 
with  me,  what  was  the  next  day.  That  left 
father  by  himsdf.  Well,  he  was  there  by  hlm- 
eelf,  and  he  said  he  had  a  home  and  he  was 
going  to  stay  at  It  and  he  said  after  he  come 
on  down  to  my  place,  I  believe  after  they  all 
ieft-^rst  they  sH  met  over  there  to  see  which 
one  of  the  children  wonld  come  and  stay  with 
him  after  she  was  buried.  They  talked  aroon^ 
and  stood  about  aS  day  and  never  did  deK 
on  any  of  them.  They  all  had  homes 
couldn't  none  d  them  come  to  stay  wl*'' 
<hie  of  ny  brothers  said  ha  was  wUllr 

"The  Court:  Don't  tell  what  yv 
said. 

"Witness:  That  was  not  the  tf- 
to  my  house,  hat  before  t^ 
came  to  my  house  Enos  ss''* 
I  heard  a  conversation  hf 
He  Bald  If  they  woali* 
bim  and  do  hia  efaorsp 
this  place,  this  Ian** 
He  said  if  they  ^ 
him  and  stay  *- 
would  make  t' 
(Ms  traeto^ 
go.  *  • 
etal  tir 
iatep' 
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iM  that  B«vtrtf  Hmmt  taklat  eu«  of  Um 
•Md  atsTiiiB  witii  Um.  He  wid  thiBr  -would 
xaoalTft  It  at  bis  death.  He  bad  no  otter  famd 
than  this  20  acres  at  the  time,  except  the  10 
acres  be  sold  to  mo  at  the  time  he  made  his 
win.  After  aelUng  that  he  had  onlr  the  20 
acres  involved  here." 

William  Pence,  the  scrlToner,  testified: 

**I  am  police  jadge  and  jnatice  of  the  peace. 
I  was  acQuainted  with  William  HaTvorth  in 
hie  lifetime;  knew  him  about  35  years,  maybe 
longer,  I  done  his  business  for  more  than  20 
years.  *  *  *  I  drew  up  two  wills  for  him. 
*  *  *  I  drew  sue  will,  and  something  like 
a  year  after  that,  maybe  more  than  a  year, 
be  came  back  and  wanted  it  changed.  He  gave 
me  as  his  reason  for  the  change  that  his  wife 
had  died  in  the  meantime  and  his  children  seem- 
ed like  had  all  got  out,  scattered  out  and  had 
homes  of  their  own,  and  this  one  and  his  chil- 
dren they  went  back  there  and  was,  the  way 
he  stated  it  to  me.  that  they  agreed  to  take 
care  of  him  during  his  lifetime,  that  he  wanted 
to  change  that  will;  he  wanted  to  will  his  real 
estate  there  to  these  children  for  taking  care 
of  him  during  his  Ufetime.  I  had  him  ODtline 
what  he  wanted,  and  then  I  wrote  It  according- 
ly. He  said  ther  had  agreed  they  wnild  corns 
back  and  take  care  of  Um,  and  hs  had  agreed 
they  were  to  bare  thia  land,  and  he  wanted  to 
set  the  other  will  a^e  and  make  a  new  one 
was  his  reason;  that  be  was  there  all  alone; 
his  wife  bad  died  in  the  meantime  after  I  had 
written  the  first  will  and  changed  everything, 
and  he  bad  to  have  somebody  to  take  care  of 
him,  and  it  was  bis  wi^  tiiat  these  parties  I 
made  the  wiD  to  shonld  have  0x9  pnverty." 

Other  witnesses  for  ~  defendants  tesUfieA 
to  casual  conversations  of  Wllllain  Hay- 
worth  In  which  he  expressed  In  varying 
forms  his  appreciation  of  the  services  and 
attentions  given  him  by  his  grandchildren, 
Bosa  and  Enos,  especially  Rosa,  saying  in 
that  connection  that  he  was  going  to  do  a 
good  part  by  them,  or  that  he  expected  to 
will  them  Ms  land,  or  that  be  Intended  for 
them  to  have  what  he  had. 

The  testimony  of  plaintUTs  witnesses, 
other  children  and  grandchildren  of  William 
Hayworth  who  were  at  his  home  more  or 
less  frequently  and  who  were  on  intimate 
terms  with  Emery  HayworCh  and  his  family, 
bad  but  little,  if  any,  bearing  on  the  main 
question  at  issue — the  making  of  the  alleged 
contract  Some  of  them  testified  that  they 
had  never  beard  of  any  such  arrangement 
daring  the  lifetime  of  the  grandfather.  Mrs. 
Hat(±Ins  also  testified  that  Bosa  letnmed  to 
her  grandfather's  becanae  she  expressed  a 
wish  to  stay  ttiare  rather  than  at  her  own 
father's. 

The  court  found  the  Issnes  tor  the  plain- 
tuts.  It  hdd  that— 

TbB  defendants  "bavs  f^ed  to  prove  by  the 
nacflsaary  cbaraeter,  qaaBty  or  qoantity  of  e^- 
4anca,  or  to  the  aatjafaction  of  the  court,  that 
the  allied  oral  cmtnst,  aa  pleaded  and 


fltd  In  their  anmw  and  eoonteztfaiitt  kere&a^ 
was  ever  made."  ' 

From  the  Judgment  rendered  in  accordance 
with  the  court's  finding,  defendants  have  ap- 
pealed. 

Under  the  statute,  William  Hayworth  died 
intestate  as  to  all  of  bis  children,  exxept 
Emery,  and  as  to  the  descendants  of  those 
who  were  dead,  because  they  were  not 
named  or  provided  for  In  bis  last  wllL  As 
this  partial  lntesta<7  deprives  the  defend- 
ants of  the  greater,  portions  of  the  laiuls  re- 
spectively devised  to  them,  tbey  have  mi- 
dertakoi  to  establish  an  eqnltaUe  title  there- 
to tltrough  performance  of  an  oral  cmtiact 
allied  to  have  been  entered  into  between 
them  and  the  testator  in  his  lifetime.  The 
trial  court  was  of  the  opinion  that  they  had 
failed  to  estalOtsh  the  contract  pleaded  by 
the  <Aa.netsr  and  anantnm  of  proof  reaoired 
in  such  cases.  The  correctness  of  Chat. hold- 
ing Is  challenged  by  this  ai^ieaL 

[1-1]  The  enforcemoit  of  contracts  of  the 
character  of  the  one  here  Involved  Is  an  ex- 
ception whldi  courts  of  equity  have  engraft- 
ed iq)on  the  statute  of  frauds,  ^le  excep- 
tion Is  one  that  is  sparingly  exercised,  and 
then  only  within  well-defined  rules  of  pro- 
cedure. Among  those  rules  are  the  follow- 
ing: (1)  The  alleged  oral  contract  must  be 
clear,  explicit,  and  definite:  (2)  It  must  be 
proven  as  pleaded ;  (3)  the  proof  of  the  con- 
tract as  pleaded  must  be  such  as  to  leave  no 
reastmable  doubt  in  the  mind  of  the  chancel- 
lor tbat  the  contract  as  alleged  was  In  fact 
made  and  that  full  paformance  has  been 
had;  and  (4)  the  work  constituting  perform- 
ance must  be  such  as  is  referable  solely  to 
the  contract  sought  to  be  enforced.  Walker 
V,  Bohannan,  243  Mo.  119.  136,  147  S.  W. 
1034;  Berg  v.  Moreau,  199  Mo.  416,  97 
W.  901,  9  L.  B.  A,  (N.  S.)  157.  The  evidence 
shonld  be  reviewed  In  the  light  of  these  tests. 

[4]  But  two  witnesses,  Emery  Hayworth 
and  William  Pence,  testified  with  respect  to 
a  contract  The  former  said  be  was  present 
at  the  time  and  heard  an  agreement  entered 
Into ;  the  latter  on  the  witness  stand  endeav- 
ored to  reproduce  the  substance  of  stotements 
made  to  him  by  William  Hayworth  at  thfr 
time  the  will  was  written.  The  convwsatloii 
between  William  Hayworth  and  deCsndanti, 
as  detailed  by  Emery,  was  this: 

"He  said  if  tbey  would  come  and  sti^  wIO- 
him  and  do  bis  diores  that  be  weald  give  them 
this  place,  this  land,  and  make  them  a  home. 
He  said  if  they  would  come  and  take  care  of 
him  and  stay  with  him  and  do  his  chores  that 
he  would  make  them  a  home  there  and  five 
tbem  this  tract  of  land.  Tbm  diUdren  Baid- 
they  would  do  it" 

If  this  was  llie  ooDtrad;  wluit  land  vas 
meant  by  Hie  dealenatkimi  "this  plaotf*  "ttils. 
land."  and  "thia  tract  of  land"?  Nothlns  In 
the  testimony  at  tbe  wltaeta  dottaee  them. 
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with  dellaitf  matnbig.   Ha  B4ff»  1Mb  «t  tbe 

timi'tte  wiU  was  made  his  father  scad-htoa 
10  Bcrw  and  t&at  tbereafteaf  he  owned  but 
2t>.  '  Btit  this  conTemtton  he  was  dtetatlln^ 
occurred  more  than  three  years  before  the 
will  was  written,  and  'William  Hayworth 
thea  owned  at  least  80  and  poa8lUy-40  acres. 
But  even  If  tract  of  land"  ha  held  to 
mean  the  20  acres  sought  to  be  partitioned, 
fltlH  the  contract  as  testified  by  Emery  Hay- 
worth  is  not  the  one  pleaded.  According  to 
his  testimony,  his  father  said,  "If  they  would 
come  and  take  care  of  him  and  stay  with 
him  and  do  tiis  chores,  he  •  •  •  would 
give  them  this  tract  of  land."  As  pleaded, 
he  agreed  that  if  Bosa  and  Enos  would  "live 
with  him,"  "Btay  with  him  and  ccMufort  him 
until  his  death,"  he  would  give  Enos  "the 
unimproved  or  south  10  acres"  and  Bosa  "the 
north  10  acres  and  improved  10  acres." 

*Iti»  testimony  of  Penc^  the  scrivener, 
read  in  connection  with  tjie  will,  as  it  should 
be,  does  not  disclose  with  any  certainty 
what  agreanent,  if  any,  WUliam  Haywortb 
had  ent^ed  Into  tliat  led  iiim  to  diange  his 
wm.  B^m  It  the  concliudon  may  reason* 
ably  be  reached  that  Hayworth  told  the 
wituess  fliat  Bmery  and  Ills  two  children 
had  agreed  to  talce  care  of  him  during  his 
life  and  he  had  agreed  to  will  them  in  sev- 
eralty his  real  estate.  In  any  ev&it,  that  Is 
what  he  did.  He  willed  10  acres  to  eaiA  of 
thttb,  tb»  two  gnmddindTen  and  his  son 
Bmety.  and  tl^is  Is  tnic^  notwithstanding  he 
may  have  flibseguoitly  acHA  and  ctmveiyed 
to  thA.  latter  tbe  10  acres  described  in  tbe 
wHl  fls  a  d^sriee  to  him.  It  Is  pAtbabl^ 
Oi^efOre^  that  if  the  testator  executed  the 
will  in  an '  attempted  performance  on  his 
part  of  an  ml  ctmtract,  it  was  a  contract 
cantered  Into  vltti  Kmery  Haywortb  and  the 
defaidants»  vdiereby  he  pnnnlsed  tliat  if 
they  would  take  care  of  hini  daring  hia  life- 
tlBi^  he  would  wUl  'than  his  real  estate,  a 
oontract  tfiat  was.  different  both  from  the 
one-  pleaded  and  the  one  testifled  to  by  Em- 
ery. 

[I]  Astde^  however,  from  the  tedmlcal 
diffietdties  wlilch  stand  in  defendants'  way, 
one  cannot  read  the  entire  record  in  ttiis 
case  without  coming  to  the  conduslon  that 
neither  the  services  and  personal  ministra- 
ttcms,  so  freely  glvai  on  the  oob  hand,  nor 
the  maktaiK  ot  fiw  wUl  on  the  other,  wai 


nATwoRva. 

S.W.) 

referable  to  a  oontract  Bmery,  who  lived 
witktai  a  stone's  tlixow  /and  wbe  was  iwre- 
mlttlng  in  his  attentions  to  bis  father,  was 
apparently  on  terms  of  closer  lntlma<7  with 
him  than  were  his  other  chlldr^  At  the 
tine  ot  tbe  grandmother^  death,  hie  tn* 
Adldren  had  never,  known  any  otlier  Itome 
than  their  grandfather^s.  It  is  n6t  surpris- 
ing that  the  bonds  of  aitection  between  tiiem 
were  strong ;  nor  that  the  little  girl  diose  to 
remain  with  him  rathw  than  go  to  the  home 
of  her  father  and  stepmother,  with  tbe  lattet 
of  whom  she  had  never  lived.  Her  devotion 
to  her  grandfather  cannot  be  accounted  for 
oa  the  basis  of  a  contractual  relation;  It 
was  the  manifestation  of  pore  aflectiak 
without  any  such  alloy.  That  Qie  grandfa- 
thw  appreciated  tliis  aflectioD  and  was 
grat^ul  is  beyrad  queetlfm.  fie  said  so  re- 
peatedly. In  that  connection  he  often  made 
statements  to  the  effect  that  he  intended  for 
her  to  have  what  he  bad,  or  that  he  was  go- 
ing to  do  a  good  part  by  her  and  her  broth- 
er, or  that  he  expected  to  will  them  his  land. 
And  this  gratitude  and  a  purpose  on  bis  part 
to  reward  fully  accounts,  In  our  (H>inion,  for 
the  making  ai  the  wUL 

[6]  Out  of  the  expressions  just  refored  to 
the  idea  took  shape,  no  doubt,  when  the  will 
disappointed  the  baiefldaries  ther^u  named, 
that  WUliam  Hayworth  bad  bound  hlnis^ 
by  contract  to  will  tbe  two  granddiildren 
his  land.  But  as  has  trequoit^  been  pointed 
oat  by  this  court,  audi  statements  «  vspn^ 
sitms  of  gratltode  and  ot  an  IntentloD  to 
remraid.  do  not  of  tbemselTes  evidence  a  caor 
tract  GoUina  t.  Hairell,  219  Ma  2m  S09, 
118  8.  W.  4S2. 

On  tb»  yrhtOB  we  agree  with  tiie  trial  oonrt 
tbat  tbe  defttdante  have  not  established  the 
eoBtnict  pleaded  by  tbe  proof  required  In 
sudi  cases. 

It  follows  Out  the  Judgment  muife  be  af> 
firmed. 

SM ALIi,  O.,  craicurs. 
BROWN,  absent 

PER  CURIAM.  The  foregoing  opinion  of 
RAGLAND,  O,  Is  ad(V)ted  as  tbe  (9ini(Hi  (tf 
the  conrt. 

ELDER,  JAMES  T.  BLAIB^  and  GRAVES, 
J3.,  concur. 
WOODSON,  P.  J.,  dlsaenta. 
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HINKLC  V.  HINKLE  M  al.   (N*.  >2I40.) 

(Boprtme  Court  of  MisBonri,  Dividon  No.  L 

Doc  19, 192t) 

1.  EvMwM  ^s»353(9)-^a^  prepani  u  will, 
b«t  Mt  •lg««4,  WM  mtalMlM*  to  MnrfMiMrt 
tottlnoay  9f  a  wltatn. 

In  as  aetion  to  saf  orea  apadfic  perf <mBaike* 
of  aa  oral  contzact  of  defendant  that  if  plain- 
tffl  wonld  support  and  care  for  her  during  her 
natural  life  she  would  conrey  to  him  certain 
lands  and  personal  propert7i  a  paper  prepared 
as  a  win  of  the  defendktnt,  leaTiog  the  land  and 
personal  property  to  plaintiff,  altiiough  not 
signed,  was  admissiUe  in  connection  with  tea- 
timony  of  plaintiff,  which  it  to  some  extent 
sapplemented. 

2.  Tratts  q-jOO  Party  who  failed  to  prove 
that  Mb  money  was  uaad  la  bnylni  land  bold 
Bot  aatltled  to  eaforoe  a  roaaltlai  trvtt. 

Where  plaintiff,  defendant's  son,  lired  on 
a  farm  with  hia  mother  and  cared  (or  the  farm 
Mid  stock,  a  pordiaet  of  laad  by  hia  mother 
Cmn  fonda  to  her  credit  in  a  bank  realised 
from  sslea  of  atock  and  farm  prodaee,  in  al^ 
•ence  of  a  showing  aa  to  what  part  of  the 
funda,  if  any,  belonged  to  plaintiff,  did  not  cre- 
ate a  resulthtg  trust  in  hia  faTor. 

3.  Speolflo  perfemaace  «s9f3l(3)— Praof  ef 
oral  ooatnut  to  eoovay  land  apat  leava  ao 
raaaea^la  dooM. 

Id  enforcing  an  oral  contract  to  convey 
real  estote,  the  proof  of  the  contract  pleaded 
most  be  such  as  to  leave  no  reasonable  doabt 
in  the  mind  of  the  chancellor,  that  the  cmitraet 
aa  alleged  was  in  fact  made. 

4.  SpaoHle  parffomafeoe  <rnB  Acta  of  per- 
fornaaoa  Hast  bo'  rofaraMo  to  idleiad  oral 
eeatraet 

The  acta  done  in  alleged  performance  of 
an  oral  contract  soaght  to  be  enforced  most 
be  referable  solely  to.  the  contract,  and  explica- 
ble on  no  other  reasonable  theory. 

5.  SpooMa  performaaca  «s9l2t(4}— EvMeaoa 
held  Bot  aflffleieat  to  anpport  oral  oontraet  to 
eaovoy  land. 

In  an  action  to  enforce  specific  performance 
of  an  oral  contract  to  convey  real  estate  and 
personal  property,  evidence  Aeld  not  sufficient 
to  warrant  a  grant  of  specific  performance. 

6.  Subrogation  «=»4I  (6)— Bula  far  aabrooa- 
tloa  to  a  mortiapa  held  lasaHlotoaL 

Where  evidence  was  vague  and  nncertain 
as  to  the  identity  of  a  mortgage,  and  wae  not 
convincing  aa  to  the  ownership  of  the  fond  ttom 
which  it  was  paid,  and  failed  to  show  that  the 
alleged  mortgage  waa  paid  at  defendant^a  re- 
quest, or  that  it  was  neceasary  for  plaintiff 
to  pay  it  in  order  to  protect  an  interest  of  his 
own,  plaintiff  has  laid  no  baaia  for  subrogation 
to  the  rlghta  of  the  mortgagee. 

7.  Spedia  perfornUieo  ^s>l27(2)— Lies  for 
valaa  of  Inprovemaota  1^  ooe  In  poaseasloa 
will  lot  be  oaforood  whara  roatal  valae  off- 
aate  iMprovomaata. 

Where  plaintiff  lived  on  ^endaat^a  farm 
under  an  alleged  oral  contract  to  convey  land 


to  bliB  in  ratom  for  aappofi  teliff  Hu  rauin- 
der  of  her  Ufa,  and  tlie  rental  Tolae  of  the  land 
in  hia  poaaesaira  equaled  er  exceeded  the  valne 
of  the  improvemecto  made  bj  plaintiff,  the  land 
win  not  ha  charged  with  a  lien  in  hia  favor  for 
the  value  of  the  improvunento. 

Appeal  from  Circuit  Court,  WAxxf  Coun- 
ty;  C.  H.  Skinker,  Judge. 

Suit  by  J.  B.  Hinkle  against  Lee  BlnUe, 
executor  <a  the  last  will  and  teetament  oC 
Margaret  J.  Hinkle,  deceased,  and  the  luirs 
and  devisees  of  Margaret  J.  Hinkle,  decea»* 
ed.  Action  was  commenced  agalnat  Marga- 
ret 3.  Hinkle,  and  on  h«r  deatii  her  execatw, 
heirs,  and  deviaees  were  substituted  u  do- 
feodants.  From  Judcmrat  fl^miy^iitg  idain. 
tUTs  petitinu,  and  adjudging  to  dsfatdanta 
the  reoovwy  of  the  real  estate  described  In 
the  pettUimeh  and  fixing  the  montiUy  value 
<tf  the  rents  and  vroAt»  at  $40,  and  overrul- 
ing the  motion  of  plalntUT  for  a  new  trial, 
plain tliT  appeals.  Affirmed. 

W.  A.  Dollarblde,  of  Osceola,  and  Hennai) 
Pufabl,  ot  BoUvar,  for  appellant 
Henry  P.  Lay,  of  Warsaw,  for  req^opdenta. 

BAGLAND,  a  On  May  »,  1919,  the  plain- 
tiff, J.  B.  Hinkle,  filed  two  petitlims  in  the 
circuit  court  of  Hickory  county  agaiuBt 
Margaret  J.  Hinkle  and  auothw,  aa  to  wbom 
he  aftvwarda  dismissed. 

By  the  first  petition  he  sought  to  have  tbo 
court  dedare  a  resulting  trust  in  his  Cavw 
as  to  100  acres  of  land  in  that  countyr  here- 
inafter referred  to  as  "the  Foster  land," 
which  ^e  alleged  the  d^endant  pundiaaed 
with  his  money,  taking  title  to  herself.  By 
her  answer  to  this  petition  tiie  defendant 
admitted  the  purchase  of  the  land,  denied 
that  it  was  paid  for  with  the  money  of  the 
plaintiff,  and  pleaded  that  plaintiff's  cause 
of  action,  If  any,  was  barred  by  his  laches  in 
seeking  to  enforce  it.  By  his  second  petition 
plaintiff  sought  specifically  to  enforce  an  al- 
leged oral  contract  whldi'  he  pleaded  there- 
in as  follows: 

"That  abont  the  year  1908,  the  defendant 
Margaret  J.  Hinkle,  solicited  and  rsQueatod  the 
plaintiff  to  come  and  reside  with  her  and  agreed 
with  the  plaintiff  that  if  he  would  come  and  re- 
side with  her  and  assist  her  in  managing  her 
said  tract  of  land  and  also  the  160  -acre  tract 
of  land,  which  land  had  formerly  belonged  to  J.' 
B.  HinUoj  Sr.,  and  woald  care  for  bar  and 
port  her  durhig  her  nataral  life  and  fumlah 
her  medical  attendance  when  necessary  and 
give  her  his  personal  attention  and  look  after 
her  welfare  and  comfort,  she,  the  said  Margaret 
J,  Hinkle,  would  give  and  convey  to  pl^tiif 
said  above -described  tract  of  land,  of  which 
she  was  the  qwner  in  fee,  and  would  alao 
convey  and  transfer  and  give  to  plaintiff  any 
and  aU  personal  property  of  which  she  was  the 
owner,  m  in  which  she  had  any  interest,  and 
which  was  on  said  premises,  or  any  part 
thereof,  at  the  time  of  her  death;  and  ala« 
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Mgnti  wta  plftlntfff  that  ke  shonW  bring  Ui  < 
fuBil?  and  oMse  uid  Ure  on  said  prmisca  firooi 
tint  tfane  on,  and  imtiroTO  tbua,  and  that  koj 
iin|H«veBieDta  wUeli  he  misht  make  or  plac« 
tbereoD  should  be  hie,  and  that  he  ihonld  have 
the  use  and  benefit  end  iDCcnaa  from  said  prem- 
iBca  from  that  time  on." 

It  jrma  fartticar  alibied  tbat  from  the  date 
of  the  said  cstrntract,  a^t  IflOfi,  until  the 
ming  of  the  petition,  plE^tUr  bad  complied, 
was  then  cmnplylng,  with  his  part  of  said 
alleged  agreement,  tmt  that  the  defendant 
DOW  refuses  to  recognize  said  contract,  and 
threatens  to  sell  said  land  anfl  ^l^^oaaess 
the  pialTitlif  ttereof.  By  her  answer  the  de- 
fendutt  admitted  the  ownership  of  tSie  land, 
but  denied  the  contract,  and  denied  the  ear- 
ecQtlon  thereof ;  admitted  that  plaintiff  was 
in  poasesslon  of  the  land;  averred  tiiat 
plaintUTs  actitm  was  pruuatnrelr  bron^t, 
and  by  a  conaterclaim  or  crosa4)ill  sought  to 
recover  poseession  of  t±fe  land  and  rent  for 
the  use  thereof.  Both  petitions  cmtalned  a 
second  oonnt,  asking  the  court  to  ascertain 
and  dMennlne  the  title  to  ttie  respective 
tracts  of  land.  Replications  were  filed  to 
eacb  answer  and  counterclaim  denying  the 
new  matter,  Bj  agreement  of  parties  the 
actkas  were  oonaoUdated  and  tried  as  me 
canae  Upon  a  trial  bef(»e  the  court  on  No- 
vember 20,  1910.  Judgment  was  rendered  In 
faror  of  the  def^dant,  dismissing  plalntUTs 
petitions,  adjudging  to  her  the  recovery  of 
tlte  real  estate  described  In  the  petitions,  and 
flziiiiff  the  monthly  vahie  of  the  rents  and 
profits  at  $40. 

After  the  omruUng  of  a  tim^  moUoo 
tor  a  new  trial  the  plalntlfr  duly  perfected 
his  aK>eal  to  this  court  Poidlng  the  appeal 
the  death  <d  the  defoidant  Margaret  J. 
Hlnkle  baa  been  suggested,  and  the  action 
revived  in  the  names  of  her  executor  and 
derisees. 

Tbe  facta  In  general  outline  as  dladosed 
by  the  evldmcB  are  as  (bUows: 

In  fhe  year  1003  the  defendant,  tbm  a 
widow  about  70  years  of  age,  bat  active  and 
in  good  health,  was  residing  on  160  acres  of 
land  In  JEQtftory  county  in  whldi  she  had  a 
Ufo  estate  und«r  tbe  win  of  her  deceased 
tanAand,  the  remainder  btfng  in  her  chil- 
dren, of  wbom  tbe  i;aalstlfl,  usually  called 
Jeff  Hlnkle,  was  one.  She  bad  lived  on  this 
farm  since  (be  death  of  her  buabandlnlSSO. 
I>Drlng  a  portion  of  fliat  time  two  other 
■ono.  Dan  and  Jim,  had  Uved  on  tbe  place 
witti  ber;  Jim,  the  last  <me  to  leav^  had 
goaa  In  the  latter  part  of  1802.  The  plaln- 
tlfi;  JeE,  was  about  39  years  of  age.  His 
wtfo  bad  died  in  1801,  leaving  four  small 
children,  one  of  whom  died  ahortly  after  the 
death  fk  its  mother;  the  ronaining  three 
were  given  over  to  the  care  of  their  grand- 
xDothn',  the  defoidant  While  his  mother 
was  caring  for  and  stqxporting  ifiB  children, 
Idalntlff  was  going  about  tbe  country  drill- 


ing ■treUB.  Snceess  did  not  attend  Us  efforts,, 
however,  and  at  tbe  time  first  mentioned  he 
came  to  bis  mother^  tivik  and  financially  at 
his  rope's  end.  He  had  no  prc^ierty  of  any 
kind  in  the  world  exc^  an  Interest  la  tike 
vtf  1  drill  whUm  he  had  been  operating. 
.  Tbe  defendant  owned  160  acres  of  land 
known  as  the  "Hunter  land";  it  adjoined 
fhe  "homeatrnd"  4tf  100  acres  upon  which 
she  resided.  The  tn'o  tracts  were  operated 
as  one  farm.  Both  were  for  fhe  most  part 
covered  with  timijcr  and  brush,  and  there 
was  a  small  bit  of.  bottom  land  on  each. 
About  20  atres  of  tbe  homestead  and  scnne 
80  or  35  acres  of  tbe  Hunter  land  were  in 
ctrittvatton.  Tbe  bomestaad  had  a  house  and 
bam  on  It;  the  "other  tract  was  .unimproved, 
except  it  may  have  been  Incloaed  by  an  <^d 
rail  fence. 

When  plaintlfl  came  "home"  he  took 
rbarve  of  tbe  farm  with  whatever  live  stoc^ 
and  faimlag  utensils  were  on  It,  and  since 
titat  timet  has  continued  to  manage  and  con- 
trol it  as  .his  own.  He  sold  his  Istwest  In 
the  well  drill,  and  witb  tbe  proceeds  and  an 
addltimal  $1B0,  whlA  be  bmowed  cat  his 
mother's  szedlt,.  bou^  a  new  one.  Vox  a 
few  years  tbweaftar  at  socb  odd-  tlmee  as 
be  ooold  tfpare  fnxn  bis  farataig,  he  drilled 
wella  for  othevs;  his  mt^bor  all  the  while, 
in  addition,  to  tbe  housefceeplng  and  tbe  care 
of  bis  dilldrem.  .was  eagaaed  fn  raising  poul- 
try. The  proceeds  uMng  from  the  sales  of 
ohickeoa  and  ecgs  wcto  more  than  enough  to 
pay.  tbe  Uvlni  expenses  of  tbe  family.  From 
tbe  beginolBg  until  some  time  In  1910,  all 
m<Hieys  cooilng  Into  tbe  family  exchequer, 
wbetheer  Coom  weU  drUUng  ^®  ^alea  of 
live  atoA  and  other  facm  products^  iadudlaic 
the  poultry  and  eggs  were  deposited  in  a 
bank  to  the  credit  of  defendant  The  rela- 
tive contrlhutloii  that  came  from  each  of 
these  several  sources  is  not,  however,,  dls* 
dosed  XKf  tbe  erldeoce.  in  tbe  year  1810  tbe 
bask  aeeooBt  waa  tzantfmed  to.  plaintiff, 
and  tbmaftav  kept  In  bla  nameb 

aauce  Is  some  conflict  between  plalntiCr 
and  his  motiier  aa  to  the  live  atoA  on  tbe 
farm  wben  ba  want  there.  He  says  tbat 
tbwe  were  a  cow  and  calf,  a  yearling  heU», 
a  hog,  9  or  10  head  of  sheep,  and  some  ehidc- 
flu.  She  said  that  there  were  8  cows,  2 
calves,  aqd  a  heifar  "which  would  be  a  cow 
in  a  few  months,"  "several  bogs,"  and  "a 
right  mart  bondi  of  shoeipb"  Plaintiff  tseti- 
fled  tbat  be  sold  live  sto(ft  off-  tl»  fiarm. 
wbettier  it  waa  tblg  Idutical  stock,  or  its 
Increase^  or  both,  does  not  appear.  Nor  can 
tbe  amount  of  any  su^  sslea  or  ott}»  earn- 
ings of  the  wcU  drill,  be  ascertained  tram 
the  evidence. 

Plaintiff  testlfled  tbat  be  paid  from  $35  to 
$M  a  year  out  of  tbe  common  fund  on  ac- 
count of  bis  mother's  p^sonal  needs;  she 
draied  that  any  such  amount  was  expended 
f  (HT  her. ' 
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Soon  After  getting  «ontavl  of'  tbe  Hlnkle 
farm  and  the  personal  property  on  it  tbe 
tide  of  fortune  seems  to  have  turned,  and 
plaintiff's  tiDTorts  began  to  inroBper.  With 
the  returns  of  the  farm  and  the  eaminga  of 
the  well  drill  be  frcon  time  to  time  not  only 
made  substantial  ImproTemoits  on  the  farm, 
but  acquired  lands  of  bis  own  as  welL  On 
tbe  homestead  be  rqitalred  the  house,  built 
a  "summer  kitchm,"  a  concrete  cellar,  a 
"smokehouse,"  a  poultry  house,  a  shed,  and 
comcrib  adjacent  to  the  bam  and  drilled 
three  well*.  He  also  fenced  this  tract  and 
cleared  tiie  brush  off  of  about  60  acres  of  It, 
making  It  suitable  for  pasture.  AU  of  these 
improvements  on  tbe  homestead  were  made 
at  a  cost  to  him  of  ai^oxlmately  $2,000. 
He  put  a  post  and  wire  fleooe  aroond  the 
Hunter  land,  and  cleared  and  put  in  cultiva- 
tion an  additiofial  5  or  6  acres  of  it — all  at 
an  estimated  cost  of  fSSa  Tbier6  was  erl- 
denoe  tending  to  show  that  tbe  average  an- 
nual rentftl  value  at  tbe  vbola  faim  fnon 
1S08  to  1918  was  $800: 

Tlw  lands  plaintiff  acquired  for  UmaeK 
were  purdiased  at  difCorent  times.  These 
luddlngB  aggregated  820  acres,  and  be  paid 
tor  them  in  round  numbers  12,000.  On  one 
<Kf  them  he  Wit  a  small  lunmi  but  be  and 
his-  family  oontlnned  to  reside  vith  Us 
mother,  and  were  living  ttme'  at  the  time 
tbis  suit  was  Instituted.  At  that  time  there 
were  on  tbe  farm  40  bead  of  cattle^  S3  head 
of  goa^  16  or  16  hogs,  6  head  of  horses,  and 
form  tmxdements,  all  <tf  wtdOi  idalntlff 
claimed  as  his  own.  He  also  had  money  In 
the  bank. 

When  plaintiff  first  wait  to  make  his 
borne  with  bis  mother  and  for  an  Indefinite 
period  thereafter  she  did  all  tbe  work  In 
connection  with  tbe  botiaekeeplng,  cared  for 
his  children,  "raised  chickens,  gathered  eggs, 
cbnmed  butter,  made  garden,"  and  super- 
vised tbe  marketing  of  tbe  products  of 
her  labor.  Plaintiff  says,  *Ttfa  always  work- 
ed." In  1905  plaintiff  married  the  second 
time,  and  brought  his  wife  to  bis  mother's 
home.  She  remained  there  one  summer,  be- 
came dissatisfied,  left,  and  sued  for  and  ob- 
tained a  divorce.  In  1911  plaintiff  married 
a  third  time,  and  again  brought  bis  wife  to 
his  mother's  home.  The  new  wife  and  the 
mother  not  being  able  to  get  along  harmo- 
niously, the  former  took  up  her  abode  in  the 
house  that  plaintiff  had  built  on  bis  own 
land ;  be  remained  with  bis  mother.  After 
this  arrangement  bad  continued  for  about  2 
years  plaintiff  persuaded  bis  mother  to  ex- 
Change  places  of  residence  with  his  wife; 
defoidant  accordingly  went  to  live  in  plain- 
tiff's house  about  a  mile  and  a  half  distant 
f^om  her  own.  After  remaining  there  In 
some  discomfort  for  a  period  of  about  six 
months,  during  part  of  whlcb  time  she  was 
alon^  die  returned  to  bet  own  borne.  Aft- 


erwards all  of  tbean  cantlnoed  -to  live  to- 
gether. In  1812  I«e  Hlnkle,  another  son, 
came  for  a  visit  to  bis  mother,  and  spent 
most  of  the  summer.  This  son  was  unmar- 
ried, and  seems  to  have  come  and  stayed 
during  each  of  the  succeeding  summers  aft^ 
1912.  Apparwtly  a  Jealousy  grew  up  be- 
tween the  brotbers.  Plaintiff  though  Lee 
was  trying  to  prejudice  their  mother  against 
blm,  and  he  tried  to  drive  i.ee  off  of  the 
place ;  as  a  result  plaintiff  was  under  bond 
to  keep  the  peace  at  tbe  lime  of  the  trial  of 
this  case. 

In  1900  the  100  acres  known  as  tin  Foster 
land  was  conveyed  to  tbe  defendant;  this 
land  was  contiguous  to  tSie  other  land  now 
in  controversy ;  the  purdiase  price  was  1228, 
and  was  paid  out  of  funds  In  the  bank  in  the 
name  of  defendant  N^otiatlona  -fw  tiie 
purcbase  of  tbls  land  wore  begun  plain- 
tiff, but  tbey  were  condnded,  and  convcr- 
ance  was  taken  by  tbe  defendant  dniing  fbe 
forme's  absence  from  ^hnne. 

With  refermce  to  tbe  ctmtract  wbicb  he  is 
seeking  to  have  spet^cally  enforced;  plain- 
tiff testified  that  when  be  went  to  Us  mott- 
er'8  pla<!e  in  1908.  she  said  to  him  tbat-^ 

*^t  looked  like  It  was  about  time  for  ber  to 
get  somebody  to  take  care  irf  her  fn  her  eld 
age;  sbe  said  she  was  getting  old,  and  wanted 
to  know  something  about  me  takfaig  care  of 
ber,  and  I  told  her  yes.  I  could  take  care  of 
her.  ♦  *  ♦  Well.  ,  she  said,  that  if  I  would 
take  care  of  her  her  lifetime,  at  her  death  I  was 
to  have  tbe  land;  and  she  was  to  turn  over 
what  she  had  there,  these  here  live  stock,  and 
I  was  to  nse  tbe  place  and  the  stock  and  things 
Just  like  they  were  my  ownj* 

Plaintiff  further  testified  that  bis  mothw 
made  a  deed  and  a  will  In  1910;  that  the 
deed,  which  conveyed  to  him  both  the  Foster 
and  the  Hunter  lands,  was  left  by  her  with 
the  notary  before  whom  It  was  acknowl- 
edged, with  instructions  to  keep  it  until  hee 
death  and  then  deliver  It  to  him;  that  In 
1919  his  mother  told  him  to  go  and  get  the 
deed  from  tbe  notary  and  bring  It  to  her, 
which  he  did ;  that  she  then  burned  It  With 
respect  to  tbe  will,  be  said  that  It  was  writ- 
ten at  bis  mother's  direction  ou  the  same  day 
the  deed  was  executed;  that  she  did  not  eign 
It,  but  took  It  home  with  ber,  saying  tbat 
she  would  siRu  It  later.  At  the  trial  plaintiff 
produced  and  offered  in  evidence  a  writing 
which  he  testified  was  the  document  his 
mother  had  bad  prepared  for  execution  as 
ber  will.  There  was  no  claim  tbat  It  had 
ever  been  signed  or  attested,  and  the  court 
on  defendant's  objection  refused  to  admit  it 
in  evidence.  Had  the  writing  been  executed 
by  defendant  as  her  will,  it  would  upon  her 
death  have  (^lerated  as  a  devl^  to  plaintiff 
of  all  her  propo-ty.  witb  the  exception  of 
nominal  sums  bequeathed  to  her  otbw  cbll- 
dren. 

A.  W.  Brewster,  a  justice  of  titie  peaoi^ 


Digitized  by  Google 


(m 

called  as  a  wttneai  ^alntlff,  testlfled  tbat 
abost  10  years  before  when  he  was  flxlag  up 
KHDB  paper  for  them,  the  duracter  aC  whldi 
be  did  not  remonber,  defaidant  said: 

**l  want  70n  to  fix  this  up  right;  Jeff  has 
obligated  himself  to  take  care  of  me  m7  life- 
time, and  I  want  him  to  hare  what  I  have  got 
irbKD  I  am  done  with  if* 

Roy  Hinkle,  plalntifrB  son,  testified  that 
cn  one  ooeasion  he  heard  his  grandmother 
Bay: 

"I  haye  given  ererytUng  to  your  pa,  bat  If 
he  don't  do  to  euit  me  I  can  tear  them  papers 
up  in  a  mighty  little  bit" 

He  further  testified  that  he  Icnew  nothing 
<tf  any  agreement  between  hie  father,  and 
grandmother. 

PlaintUf  also  otfered  In  evidence  the  depo- 
sition of  Nora  Smith,  a  slstor  of  bis  wife,  in 
which  she  testiiled  that  In  December,  1915, 
she  heard  Mrs.  Hinkle  say  that  she  Intended 
to  deed  the  tarm  to  Jett  because  he  was  the 
only  <me  who  had  done  anything  with  the 
fiirm ;  and  that  on  another  occasion  she  had 
heard  Mrs.  Hinkle  say,  in  the  presence  of 
Jeff  and  his  wife,  that  on  account  of  them 
being  80  kind  to  her  and  taking  care  of  her 
she  intoided  to  repay  thm  by  deeding  them 
the  farm  when  she  got  through  with  it.  The 
depoeitloD  was  taken  before  a  justice  of  the 
peace  at  Bapert,  Idaho.  Notice  was  given 
tbe  d^oidant  that  the  deposition  would  be 
taken  October  17,  1919.  The  Justice  In  his 
oertUlcate  stated  that— 

"On  accoont  of  anavoidable  drcnmstancefl 
Nora  Smith  was  not  aUe  to  appear  until  the 
28th  day  of  October,  I&IS,  but  that  this  case 
was  began  on  the  17th  day  of  October,  1919, 
and  continaed  from  day  to  day,  as  reqnked  hr 
law.  nntil  October  28,  1919." 

Hum  was  no  a[^>earance  by  the  defend- 
ant, and  the  record  does  not  show  when  the 
deposition  was  filed  with  the  drcnlt  derk, 
or  whether  It  was  ever  so  filed.  On  the  de- 
fendant^B  d^eetton  it  was  azduded. 

Fl^tU  testifled  that  then  was  a  raort- 
gase  on  his  mothw**  land  irtien  he  went 
thcra  in  190B;  that  he  did-  not  know  what 
land  It  was  cn,  whether  the  Hnnter  land  or 
some  other,  bnt  that  he  paid  U  off  in  IQM. 

Acoordliic  to  defteidant's  testimony  hw 
■on  in  190<l  jnst  came  home  and  wmt  to 
work;  he  Just  pat  up  there  and  made  a  crop 
and  called  it  his  own ;  she  did  not  need  any 
ona  to  take  care  of  her  at  that  time;  she  did 
not  then  or  at  any  other  time  make  any 
agreement  with  him  that  if  he  would  come 
there,  lock  after  her,  and  take  care  of  her  as 
Umc  as  she  lived  she  would  i^ve  tdm  the 
land  and  personal  property.  She  did  not 
deny  that  aba  had  signed  the  deed  with  ref- 
eremce  to  which  plaintiff  had  testified.  When 
she  was  asked  how  she  came  to  sign  it,  she 
>9Ued: 
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"Wen,  because  he  kept  teasing  me.  He  said 
he  was  doing  the  work  there,  and  be  said  that 
as  8o«i  as  I  was  dead  he  would  be  nm  off  the 
place,  and  he  also  wanted  me  to  will  him  the 
place.  He  aaid  that  he  didn't  wut  to  be  nm  off 
when  I  was  desd." 

She  farther  testified  that  she  did  not  make 
the  deed  because  of  any  agreem«it  with 
her  son;  that  she  had  him  get  It  and  bring 
It  back  to  her  because  she  bad  concluded 
that,  as  she  was  "getting  nothing  In  the 
World  but  hard  work  and  aggravation"  out 
of  the  place,  she  would  sell  It. 

With  respect  to  a  will  defendant  testified: 

"I  don't  have  any  recollection  of  any  will  at 
aU  whatever;  I  remember  of  Jeff  asking  me 
over  there  at  home  something  abont  a  wiU,  and 
I  didn't  give  him  any  satisfaction;  and  then 
another  day  he  said  he  was  going  to  town;  be 
was  way  down  to  the  bam,  and  he  said,  Ws, 
what  do  yon  tfatnh  about  gtAng  to  town  and 
signing  the  wfll  to  this  property?'  and  I  said,  1 
wm't  sign  no  wlU  unless  yon  give  somebody  a 
due  about  what  you  are  gt^ng  to  do  with  this 
property  after  yea  are  gone,'  and  he  said, 
'You've  got  damn  little  confidence  In  me^'  and 
walked  off.** 

Defendant  denied  having  made  the  state- 
ment attributed  to  her  by  the  witness  Brews* 
ter.  She  admitted  having  had  him  prepare 
the  mortgage  she  gave  on  her  land  to  pay 
for  Jeff's  well  drill,  but  said  that  she  had 
never  transacted  any  other  business  with 
him. 

The  foregoing  sets  forth  substantially  the 
state  of  the  proof  upon  which  the  Issues  were 
determined  by  the  chancellor  below.  If 
deemed  necessary,  other  evldmtiary  mattws 
will  be  noted  in  the  course  of  the  opinion. 

Appellant  assigns  as  error,  the  action  of 
the  trial  court:  (1)  In  refusing  to  admit  in 
evidence  the  paper  all^^  to  have  be«i  pre< 
pared  for  execution  fay  defendant  as  her  will; 

(2)  la  rejecting  the  deposition  of  Nora  Smith ; 

(3)  in  refusing  to  decree  that  defendant  held 
the  Foster  land  In  trust  for  plaintiff;  (4) 
in  refusing  to  decree  spedflc  perfonnance  of 
the  alleged  oral  contract;  and  (K)  in  failing, 
after  It  refused  specific  performance  of  the 
alleged  contract,  to  determine  and  adjudge 
In  plaintiff's  favor  a  lien  on  the  Hunter  land 
for  the  value  of  the  improvements  placed  on 
the  land  by  him,  and  for  the  amount  of  the 
mortgage  alleged  to  have  been  paid  off  by 
him. 

[1]  I.  The  writing  said  to  have  been  pre* 
pared  at  defendant's  instance  for  executlMi 
by  her  as  her  last  will  had  no  Independent 
probative  value,  it  was  not  even  an  admls- 
rion  against  Interest  Bnt  It  could,  we  think, 
have  been  very  properly  received  in  evidence 
In  connection  with  and  as  a  part  of  plain- 
tltTs  testimony  which  to  some  extent  It  sup* 
plonented.  We  will  so  treat  it  In  considering 
that  testimony. 

II.  We  find  It  unnecessary  to  express  any 
opiniOB  aa  to  the  correctnea  of  the  coorf* 
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mlbig  in  excludlitg  the  d^osltion  of  tbe  wI^ 
nesB,  ilora  Smith.  Had  it  been  received  In 
evidence,  it  wonld  have  added  nothing  to 
the  strength  of  plalntltt's  cue.  It  toided  to 
show  merely  that  at' one  time  defendant  1n- 
t«ided  to  give  the  'land  in  oontroTersr  to 
plaintiff  as  a  reward  for  the  kindness  shown 
her  by  him  and  his  wife.  That  she  had  In- 
toided  to  give  plaintiff  the  land  was  ad' 
mltted  by  defendant 

[2]  III.  On  the  showing  made  by  plaln- 
tur  he  is  not  oitltled  to  a  decree  estabUsh- 
Ing  a  resulting  tmet  in  his  favor  as  to  the 
Foster  land.  Be  conceded  that  the  pur- 
diase  money  was  paid  by  his  mother  out  <a 
fnnds  in  the  bank  to  her  credit.  B»  also 
conceded  that  those  fttnds  were  made  up  in 
part  of  mon^  realised  fnmi  the  sales  ot 
Uve  stock  on  the  farm  that  bdonged  to  her, 
and  tran  sales  of  her  poultry,  butter,  and 
eggs.  The  eridence  nowhere  dlBdoses  what 
port  of  tbe  bank  fund,  at  the  time  of  the 
purAase  of  the  Foster  land*  had  been  creat- 
ed by  the  d^slt  of  mon^  or  credits  actual- 
ly belonging  to  the  idaintiff;  ctmsequently, 
it  falls  to  show  what  aliquot  part,  if  any,  of 
the  mon^  paid  tm  that  land  was  his. 

[I,  *]  17.  Among  the  roles  adopted  by  this 
coart  In  a  long  line  of  deddons.  for  tbe 
obvtatlon  of  traoda  in  cases  where  the  spe- 
cific enforcement  of  an  oral  contract  to. con- 
vey  real  estate  is  sought,  are  the  fbllowing: 
(1)  The  i^oot  ot  the  contract  pleaded  must 
be  such  as  to  leare  no  reasonable  doubt  in 
the  mind  of  tbe  chancellor  that  the  contract 
as  alleged  was  in  fact  made— ^woof  of  mere 
diQWsiticni  to  devise  by  will  or  conv^  by 
deed  by  way  ot  gift,  or  as  a  reward  tm  serv- 
ices, Is  not  sufflci«it;  and  (2)  the  acts  done 
In  allei^  p^wmance  of  the  ccmtract  sought 
to  be  enforced  must  be  refa-able  solely  to 
tbe  contract  and  e^Ucable  <m  no  other  rea- 
soiaUe  theory.  Heraman  v.  Hersmani  253 
Ma  170, 161  S.  W.  800;  Walker  t.  Bohannon. 
248  Mo.  119,  147  B.  W.  1024.  Has  plaintiff 
reastmably  met  these  reonirementa? 

[I]  The  only  direct  evidoioe  <^ered  by 
I^atnUfC  in  sopport  ot  the  contract  he  con- 
tends for  was  his  own  testimmy  and  that 
of  bis  witness  Brewster.  The  statement  at- 
tributed to  defendant  by  Brewster,  the  latter 
said,  had  beoi  made  10  years  w  more  b^ore 
he  attempted  to  recall  It;  it  was  made,  as  he 
remembered,  In  connection  with  the  [wqMura- 
Uan  by  him  ot  some  document  for  defend- 
ant and  bex  son  ;  he  could  not  remember 
what  the  instrument  was,  or  anything  else 
that  was  said  at  the  time,  weept  that  he  and 
Jeff  were  joking  about  its  b^g  .  "fixed  up 
rig^t"  In  this  connection  it  should  be  said 
that  there  is  no  suggestion  in  tbe  evidoice 
that  any  attempt  was  ever  made  to  have  the 
alleged  ctmtract  in  controversy  reduced  to 
writing  by  Brewster  w  any  one  else.  De- 
fendant testified  that  Brewster  never  pre- 
pared bat  one  pqwr  for  her,  and  that  was  a 
mortgage  on  her  land  to  secure  a  loan  she 


was  oMalnlng  to  enaUe  i^abktlfl  to  pay  for 
his  well  drill ;  that  oa  that  occasion  Brews- 
ter said  he  did  not  know  whetiiec  he  coniA 
"fix  it  up  right,'*  and  that  she  then  handed 
him  an  old  mortgage  or  deed  of  trust  that 
had  been  written,  by  a  lawyer*  and  told  him 
that  if  he  followed  that  she  had  an  idea  that 
the  one  he  was  attempting  to  pr^are  wonld 
"hold  water."  Her  memory  secans  to  have 
been  much  clearer  as  to  what  tranq^red 
than  Brewster's.  In  any  event  the  conversa- 
tion he  attottpted  to  detail  was  one  that 
ral^t  w^  be  designated  as  "andentf' ;  it 
certainly  was  "casual."  His  testlnumy  la  ear 
Utied  to  but  Uttle,  if  any,  weight. 

Plaintiff's  testimony  with  respect  to  tbo 
alleged  contract  was  doiled  in  toto  by  de- 
fendant. She  tutified  that  she  never  at  any 
time' entered  Into  a  contract  or  ^treement 
with  him;  that  he  Just  came  home  and  went 
to  'work,  aesiimlng  the  control  and  manage- 
ment of  the  farm  and  personal  property  on 
it  Just  as  though  they  were  his  own.  She 
admitted,  in  effect,  howew,  ttiat  subse- 
quently she  had  intended  glvhag  them  to 
him.  The  dream  stances  in  connection  with 
the  deed  and  will  cwroborate  ha,  ratbw 
than  him.  When  she  changed  her  mind 
alwut  CMiveying  the  land  to  him,  die  asnt 
to  Hermitage  to  get  the  deed,  and  he  brou^t 
It  to  her  without  protest.  Had  It  been  made 
and  left  in  escrow,  pursuant  to  a  contract 
betwera  than  aa  be  contends,  it  is  Wholly  im- 
probable that  this  wonld  have  occurred. 
Whra  the  will  was  prepared,  according  to 
plaintiff,  defendant  said  she  wonld  take  it 
home  and  sign  it  later.  She  said  to  plain- 
tiffs eon.  Roy,  on  one  occasion: 

"I  have  given  everytUng  to  your  pa,  bat  If 
he  don't  do  to  suit  me  I  can  tear  them  papers 
up  hi  a  mighty  lltUc  bit" 

This  statement,  In  all  probability,  char- 
actorlsed  the  sitnaUon  predsely  as  both  par- 
ties at  that  time  understood  It;  it  gives  a 
due  to  the  unreasonable  jealousy  tliat  arose 
betwe^  Plwit^t**f  and  his  brother  Lee. 

I>)aintlfl's  evidence  of  the  existenee  of  tiie 
alleged  contract  la  not  buttressed  by  proof 
of  tile  acts  whidi  he  datais  constituted  per- 
formance. Those  acts  cannot  in  any  Just 
view  be  said  to  be  "referable  solely  to  tlw 
contract  and  explicable  on  no  other  reaoon- 
able  theory."  Th^  are  attributatde  rather 
to  plaintiff's  compelling  need  tta  a  home  tot 
himflelf  and  family,  and  a  place  and  OEffOt- 
tunl^  to  make  a  living.  He  was  sick  and 
penniless,  and  three  helpless  children  were 
UxAing  to  him  for  nurture;  she  gave  him 
and  them  a  home,  and  placed  at  his  disposal 
both  her  credit  and  her  means ;  she  In  real- 
ity suiQorted  Urn  and  his  diUdren  while  he 
was  stnuffUng  for  a  foottu^  financially,  and 
ahe  made  no  attempt  to  withdraw  her  aid 
until  he  had  accumulated  a  modest  comp*- 
tence.  Tbe  evidence  does  not  show  that  he 
evor  rendered  her  any  sabetantlal  service  in 
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"tal^Mtg  can  of  her**;  be  was  ready  and  will- 
ing no  doubt,  bnt  there  was  no  call  for  such 
serrlce.  And  what  he  did  do  ooald  be  a«  tea- 
sonably  attrlbnted  to  feeUngs  of  gratitiide 
and  affection  on  hli  part  aa  to  tiw  obllgationa 
of  a  contract. 

Nor  does  the  evidence  abow  that  plaintiff 
made  expenditures  for  improTements  In  r^ 
liance  upon  the  alleged  contract.  In  the  first 
place,  i>ractically  all  of  the  ImproTements 
were  made  on  the  homestead,  In  which,  as 
be  knew,  his  mother  had  only  a  life  totate; 
in  the  second  place,  they  were  for  the  most 
part  only  such  improvements  as  served  hli 
immediate  purposes  In  connection  with  bis 
fanning.  80  far  as  the  Honter  land  ts  con- 
cerned, he  merely  added  6  or  6  acres  to  the 
SO  or  85  already  in  cultivatt(ni,  and  fanced 
both  these  and  the  remainder  of  the  tract 
which  afforded  pasture. 

[6]  V.  There  is  not  a  sufBcient  basis  In 
either  the  pleadings  or  the  evidence  for  a 
decree  of  subrogation  with  respect  to  the 
¥100  mortgage.  The  evidence  Is  vague  and 
uncert^  as  to  the  idoitlty  of  the  Incam- 
branoe,  and  it  Is  not  nmvindng  as  to  the 
owner^ip  of-  the  fund  from  which  it  was 
paid.  Not  only  that,  but  it  falls  to  show 
that  the  alleged  mortgage  was  paid  at  de- 
feBdant*B  request,  or  that  It  was  necessary 
for  plaintiff  to  pay  It  In  order  to  protect  an 
interest  of  his  own. 

[7]  As  to  plalntiff^s  contention  that  the 
Hunter  land  shonld  be  charged  with  a  lien 
in  Ills  favor  to  the  extent  of  the  value  of  the 
Improvements  he  made  on  it,  it  is  sufficient 
to  say.  In  addlti<ni  to  what  is  said  in  para- 
graph 4,  that  It  Is  fairly  dedudble  from  ttie 
evidence  that  the  rental  value  of  this  tract, 
during  the  whole  time  It  was  tn  plaintiff's 
possession,  equaled  or  exceeded  the  value  of 
the  improvements. 

The  Judgmmt  nisi  was  clearly  for  the 
ri^t  party,  and  should  be  affirmed.  It  Is 
so  ordered. 

BBOWN,  O.,  absent  SICALL,  C,  eimcurs. 

PEB  CDBIAH.   The,  forcing  opinion 
RAOIiAMDt  O..  la  hereby  adopted  aa  the 
opinion  of  the  court 

All  the  Judges  concur. 


PLATT  v.  PLATT  st  al.    (NO.  SI7M.) 

<8apreme  Oonrt  of  Missouri,  DirMon  No.  1. 

Dec.  10,  1821.) 

I.  Appeal  and  error  •9=»644(2}~Failur6  to 
preeaat  sufficient  abstraot  of  evidence  held 
waived  by  appellee's  filing  an  additional  ab- 
stract. 

Failure  iit  appellant  to  file  a  sufficient  ab- 
stract ct  the  evideneo  as  required  h7  rule  6 
of  the  Supreme  Court  (228  S.  W.  vii)  hOd 


waived  by  appellee,  who  took  advantage  of  her 
right  under  rule  11  to  prepare,  serve,  and  file 
an  additional  abstract  supplying  the  Mnlssion 

complained  of. 

2.  Appeal  aad  error  4»30l— Neoesslty  of  rata- 
lag  Is  motion  for  aew  trial  objootioa  ta  ra- 
fssal  of  ooitinnanoe  not  affeeteri  by  fast  that 
refssal  was  In  aaother  division. 

Where  motion  for  continuance  was  made 
and  overruled  in  the  assignnient  division  of 
the  court  this  did  not  relieve  appellant  fms 
the  necessity  of  raising  the  question  of  error 
in  sndi  refusal  in  a  motion  for  new  trial  fii 
the  division  whldi  tried  the  ease. 

3.  Trial  «=s>t9l (2)— Instruotioa  that  epilepsy 
l«  a  mental  disaase  held  properly  refused,  as 
assuming  fact. 

In  a  will  contest  ease,  testator's  mental  ca- 
paei^  belBg  In  issue,  an  instmetion  requested 
by  coDtestants  "that  it  Is  a  matter  of  com- 
mon knowledge  that  epHepsr  *  *  *  is  a 
mental  disease"  held  pn^erly  refnaod,  as  as- 
suming mental  unsoundness. 

4.  Appeal  and  nror  «s»7l»(7}— ReTBsal  tf  In- 
stntottoa,  not  assiined  as  error,  not  aoasM- 
ered. 

Where  refnsal  of  an  instmetion  was  not 
mentioned  in  appellant's  assignment  of  errors, 
held,  that  the  question  was  not  before  the  Su- 
preme Court 

5.  Wills  «s955(l)— Evldoaca  held  aot  to  show 
Biantal  IneapaoKy. 

In  a  will  contest  evidence  KM  not  to  show 
testator's  mental  incapa'd^. 

6.  Wills  ^55(9)— Referenee  to  andlvlded  In- 
terest as  property  did  not  show  mental  weak- 
ness. 

Reference  in  a  wHl  to  proper^  at  a  de- 
scribed dty  comer  as  "my  property,"  in  which 
premises  he  had  only  an  undivided  interest  did 

not  show  insufficient  mental  capacity.  * 

7.  Wills  ^=»50*TMtator  need  only  anderstand 
what  he  Is  dolag  and  to  whom  be  Is  giving  his 
property. 

It  is  saffi^ent  that  the  testator  knows  what 
he  Is  doing  and  Imows  to  whom  he  Is  giving  his 
property,  for  a  man  may  be  capable  it  making 
a  win  and  yet  Incapable  <^  makhig  a  contract 
or  managing  bis  estate. 

Appeal  from  Circuit  Court  Jacksbn  Coun- 
ty ;  Thomas  J.  Seehom,  Judge. 

Suit  by  Bmeat  O.  Piatt  against  Ida  FraHec 
Piatt  and  others  to  cmitert  the  will  of  John 
H.  Piatt  From  a  Judgment  for  detoidanta, 
plaintiff  appeals.  Affirmed. 

This  Is  a  suit  to  contest  the  will  of  John 
H.  Piatt  a  resident  of  Johnson  county,  Ean. 
He  died  Decembor  21,  1914.  leaving  a  con- 
siderable amount  of  land  in  Ja^son  county, 
Mo.,  where  this  suit  was  Instituted  <m  tbe 
6th  day  of  November,  1916. 

The  petition  states  the  formal  facts,  in- 
cluding the  nature  and  interests  of  the  sev- 
eral parties  claiming  as  heirs  of  the  testator 
or  under  the  will,  as  w^  as  the  grounds  of 


4=»For  other  cases  see  Mme  topic  and  KEY-NUHBER  la  all  Key-NumU«red  Dlneats  and  ludexw 


236  SOUTHWXSTEBN  iBBPOBTBB 


(Ho. 


the  conteflt    It  Ia,  omittliiK  caption  and 

filgnktnre,  us  follows: 

"The  above-named  plaintiff  for  bia  amesded 
petition  states  that  on  the  21st  day  of  De- 
cember. 1(0.4,  one  John  EL  Piatt,  a  resident  of 
JobDBon  county,  Kan.,  departod  diis  life,  lear- 
inf  BB  hit  obI^  helri  at  law  Us  widow,  Ida 
Fraxter  Flatt.  one  of  the  abov-named  deiFend- 
ante.  and  his  Inrothen,  I^est  0.  ^tt,  this 
plaintiff,  and  defendants  Beverly  CL  Piatt,  Mor- 
timer B.  Piatt,  and  TirsU  N.  Piatt;  that  on 
the  Ist  day  of  February,  1915,  an  Inatniment 
of  writinK  which  purported  to  be  the  last  will 
and  testament  of  said  John  H.  Piatt,  deceased, 
was  admitted  to  probate  as  his  last  will  in 
the  probate  court  of  Jobnson  county,  Kas.,  and 
thereafter  a  duly  certified  copy  of  the  same 
and  the  probate  thereof,  authenticated  as  re- 
quired by  act  of  Congress,  was  reewded  In  the 
office  of  the  recorder  of  deeds  of  Jackson  coun- 
ty. Mo.,  at  Kansas  City,  on  the  30th  day  of 
March,  1915,  and  is  recorded  in  said  office  in 
Book  B  1S19,  at  page  314,  and  a  duly  certified 
copy  of  such  record  is  hereto  attadied;  and 
by  the  terms  of  said  instmmeDt  there  was  be- 
queathed to  the  defendants  M.  R.  Piatt,  Jr., 
Charles  Peake  Piatt,  and  John  Frederick  Piatt 
the  sum  of  $1,000  each,  and  to  the  defendant 
Mary  Ann  Flatt  the  snm  of  9I.O0O,  and  to  tha 
defendant  Margaret  Elizabeth  Frazler  the  sum 
of  $500,  end  to  the  Methodist  Episcopal  Church 
South,  situated  at  the  comer  of  Twenty-Sixth 
street  and  Troost  avenue  in  Kansas  Gi^,  Mo., 
the  sum  of  {500,  and  the  defendants  George 
A.  Barton,  Isaac  P.  Byland,  and  J.  Lee  Porter 
are  the  trustees  of  said  cborch  under  the  laws 
and  regulations  of  said  Methodist  Episcopal 
Church  South,  and  for  that  reason  are  made 
parties  hereto,  and  by  said  Instmment  there 
was  bequeathed  to  the  plaintiff,  Ernest  O. 
Flatt;  and  the  defendants  Beveriy  a  Flatt, 
Mortimer  R  Piatt,  and  Virgil  N.  Piatt,  the  sum 
of  $1,000  each;  and  also  by  said  instrument 
Aere  was  devised  to  the  defendant  Ida  Frazier 
Piatt  all  the  balance  of  the  estate  ot  said  de- 
ceased, wherever  situated,  including  valuable 
teal  estate  in  Jackson  county.  Mo. 

"II.  Plaintiff  says  that  said  instrument  was 
not  the  win  of  said  John  H.  Hatt;  that  many 
years  before  said  InsUument  was  signed  by 
the  ssid  John  H.  Flatt  he  suffered  a  sunstroke 
whldi  permanenUy  affected  his  brain,  so  as  to 
weaken  bis  mind,  and  during  said  period,  and  up 
to  the  time  of  signing  said  will,  be  was  af- 
flicted with  Bright's  disease,  of  which  he  sub- 
sequentiy  died,  and  also  suffered  during  said 
period  from  the  disease  of  epilepsy,  or  epilep- 
tic fits,  and  from  other  serious  diseases,  all  of 
which  seriously  affected  his  brain  and  injured 
his  mind;  and  at  the  time  he  rigned  aaid  in- 
strument was  Just  recovering  from  an  attack 
of  epilepsy,  and  was  in  a  stuporous  condition 
of  mind,  arising  from  said  disease,  and  the  other 
diseases  above  mentioned,  so  that  he  was  in 
sadi  condition  mentally  as  not  to  be  able  to 
execute  said  instrument,  or  to  make  a  will. 

"Wherefore  plaintiff  asks  that  an  issue  be 
made  up  whether  said  iostrament  be  the  last 
win  and  tCBtament  of  the  said  John  H.  Piatt, 
deceased,  or  not,  and  plaintiff  asks  for  a  Judg- 
ment and  decree  tiiat  the  same  Is  not  the  last 
win  and  testament  of  the  said  John  H.  Hatt, 
■sd  Cor  hia  eoaU  In  this  behalf  expended,** 


The  widow,  IOa  Fraader  Flatt,  and  her 
niece,  Margaret  Elizabeth  Frazier,  hj  'bet 
guardian,  answer  by  admitting  the  facts 
stated  in  the  first  paragraph  of  the  petition, 
and  denying  the  second  paragraph.  The  re* 
malning  defendants,  being  the  collaterlal 
heirs  of  the  testator,  Join  with  the  plaintiff 
by  admitting  all  the  allegations  of  the  peti- 
tion. 

The  will  la  as  follows ; 

"The  ^tate  of  Texas,  County  of  EI  Paso. 

"Know  all  men  by  these  presents^  that  1, 
John  H.  Piatt,  of  Johnson  county,  Kansas,  be- 
ing desirous  of  settiing  my  worldly  affairs  while 
I  have  strength  so  to  do,  do  make  this  my  last 
will  and  testament,  hereby  rerokiiv  all  other 
wlUa  by  me  heretofore  made. 

"First.  I  direct  that  all  of  my  Jost  debta 
be  psid  by  my  executors  hereinafter  named  as 
soon  after  mj  death  as  to  them  mar  seem 
practicable. 

"Second.  I  give  and  bequeath  to  my  nephews, 
M.  R.  Piatt  Jr.,  Charles  Peake  Flatt  and  John 
Frederick  Piatt,  all  of  Kansas  City,  Missouri, 
the  sum  of  one  thousand  ($1,000.00)  dollars 
each,  in  cash,  to  be  paid  by  my  hereinafter  nam- 
ed executors  to  them  yihea  they  arrire  at  the 
age  of  twenty-one  (21)  j9«n,  which  som  ngr 
said  executors  are  to  Inrest  in  Interest-bear- 
ing obligations  until  they  obtain  their  msjority. 

"Third.  I  give  and  bequeath  to  my  niece, 
Mary  Ann  natt,  of  Kansas  City,  Mlssourii,  the 
sum  of  one  thousand  ($1,000.00)  dollars;  and 
to  my  wife's  niece,  Martha  Elizabeth  Frazier 
of  Kansas  City,  Missouri,  the  sum  of  five  hun- 
dred ($500.00)  doUars,  with  the  same  direc- 
tions as  the  abOTs  set  forth  wldi  roterenee  to 
my  nephews. 

"Fourth.  I  giTe  and  bequeath  to  the  Bfetiio- 
dist  Bpiscopsl  Cfaurdi  Siiuth  now  dtnated  at 
the  comer  of  Twenty-Sixth  and  Troost  streets 
in  Kansas  City,  Missouri,  the  sum  of  five  hun- 
dred ($500.00)  dollars.  This  bequest  is  made 
out  of  respect  and  memory  for  my  deceased 
mother,  Mrs.  M.  P.  Flatt. 

"Fifth.  I  give  and  bequeath  to  my  brothers. 
Beavcrly  O.  Piatt,  Mortimer  R.  Piatt,  Virgil 
N.  Flatt,  and  Earnest  C.  Piatt,  the  sum  ot 
one  thousand  ($1,000.00)  doUars  each. 

"^rth.  The  balance  of  my  estate  of  whatever 
nature  and  wherever  situate,  including  real, 
personal  or  mixed  property,  I  give  and  be- 
queath to  my  beloved  wife,  Ida  Fraaier  Piatt, 
to  be  by  her  used  and  enjoyed  as  she  may  see 
fit;  but  I  especially  provide  that  my  said  wife 
shall  not  dispose  of  my  property  situated  in 
Kansas  City,  Missouri,  on  the  comer  of  Six- 
teenth and  Genessee  streets  and  leased  to 
White  &  Dreyfoss,  for  a  period  of  ten  (10) 
years  after  my  death;  and  I  Ukewhe  direct 
that  my  wife  shall  not  dispose  of  my  real 
property  sitaated  in  Kansas  City,  Hlssomi, 
now  under  lease  to  the  Chesapeake  Bay  Fish  Ae 
Oyster  Company,  until  the  expiration  (tf  Uw 
lease  now  held  by  the  lessee  thereof. 

"Seventh.  And  I  especially  provide  that,  if 
my  wife  disposes  of  any  of  my  real  propert?, 
wherever  situate,  that  it  shall  Ve  for  a  ^>od 
and  valuable  consideration  and  the  proceeds  of 
the  sale  or  disposition  thereof  shall  be  reln- 
vested  in  her  name  and  for  her  sole  ase  and 
benefit;  and,  If  this  proTlsloa  ot'iaj  wilt  ihall 


Digitized  by  Google 


not  b«  e<»npU«d  nUh,  said  propertr  «)mU  r«T6tt 
to  mj  brother*,  Bsverlj  GL  natt,  liortimw  B. 
FlBtt,  Virgil  N.  Piatt  aad  Bmeat  C  Piatt. 

mihth.  I  dbcet  tbat  aU  of  the  lecadc* 
ketdn  prorldacl  f  w  to  be  paid  in  caah  ahall  be 
paid  by  my  exeoitoni  at  their  optiOD  and  when- 
erer  it  may  seem  to  the  best  interesta  of  my 
said  estate;  bat  I  direct  tbat  the  lefades  here- 
in provided  for  to  be  paid  to  my  niece,  Mai7 
inot  Piatt,  and  my  wife's  niece  Martha  Elisa- 
betli  Frazier,  when  they  shall  have  arrived  at 
their  majority,  shall  be  paid  with  the  legid 
rate  itf  InterMt  thereon  from  the  date  of  tiie 
probate  of  my  will;  tiie  purpose  of  this  being 
to  require  my  execators  to  invest  for  said  min- 
ws  said  I^acies  In  scmie  investment  which  will 
pay  them  not  less  than -the  lawful  rate  of  in- 
terest 

"Ninth.  I  nominate  aad  appoint  my  beloved 
vife,  Ida  Frazier  Piatt,  and  my  brother,  H. 
B.  Piatt,  both  of  Kansas  City,  Missouri,  inde- 
pendeut  executors  this  ray  last  will,  and  I 
direct  that  no  bond  or  other  aecaril^  be  requir- 
ed of  them  for  the  peiformance  of  their  duty 
as  sack  exeentors;  and  I  direct  that  no  further 
action  be  had  in  the  probate  court  than  the 
filing  provlnir  and  recording  of  my  will,  and 
the  return  of  an  inventory,  appraisement  and 
Ust  of  daims.         (Signed]  John  H.  Piatt. 

"The  foregoing  will  of  John  H.  Piatt  was 
signed  by  him  in  our  presence  and  we,  at  his 
rtquest;  rign  the  same  aa  attesting  witnesses,  in 
his  praaence  and  in  the  presence  of  each  other, 
"[Signed]  Mrs.  Oha*.  C.  Beaty. 
"CSigned]   Maury  Kemp.** 

At  the  January  term,  1019,  of  the  Jack- 
aon  county  circuit  court,  the  cause  having 
been  called  (or  trial  in  the  assignment  di- 
vision, the  appellant  filed  his  apidlcntlon  far 
a  cnntlnnance,  wbl<di  was  overruled  by  the 
court,  and  appellant  duly  excepted,  and  In- 
due time  filed  his  bill  of  exceptions  to  said 
ruling.  The  application  was  duly  verified  by 
appellant,  and  Is  as  follows: 

*Vow  comes  the  idMre-named  plaintiff  Bmest 
O.  natt  by  his  attorneys,  and  moves  the 
court  to  continue  this  cause  to  the  next  reg- 
ular term  of  this  court,  for  the  reasons  stated 
in  the  following  aflBdavit:  Ernest  C.  Piatt,  the 
above-named  plaintiff,  being  duly  sworn  says: 
"I.  That  be  is  the  plaintiff  in  this  cause  and 
that  he  is  not  prepared  for,  and  cannot  safely 
go  to,  trial  at  thia  term  of  this  court,  <m  ac- 
count of  the  absence  of  a  material  wltneas;  tbat 
the  material  issue  in  this  case  is  wbether  the 
John  H.  Piatt,  named  in  the  petition  as  deceas- 
ed, had,  at  the  time  it  was  executed,  sufficient 
mental  capacity  to  enable  him  to  make  as  his 
wUl,  the  instmment  purporting  to  be  sucb,  re- 
ferred to  in  the  petition  herein,  and  the  evidence 
of  the  witness  on  account  of  whose  absence  this 
continuance  la  sought  relatea  to  the  mental  con- 
dition of  said  John  H.  Piatt  before,  at  the 
time  of,  and  after  he  signed  saU  instmment  and 
the  causes  of  said  mental  condition. 

"II.  That  the  testimony  of  said  absent  wit- 
ness is  material  in  this  cause;  tbat  the  name 
of  said  witness  is  Guy  Williams,  and  his  resi- 
dence,  so  affiant  was  informed,  was  in  the  state 
of  Texas,  and,  after  much  inquiry  from  parties 
who  were  svy)posed  to  have  information  con* 
coroing  his  whereabouts,  affiant  learned  in  the 
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latter  part  of  January,  1&19.  Aat  said  WH- 
Uama,  who  bad  formerly  lived  in  Dallas  and 
Fort  Worth,  Texas.,  had  gone  to  the  'Panhas- 
dle'  of  Texas,  and  is  there  now,  but  affiant  has 
not  yet  been  able  to  ascertain  hia  exact  loca- 
tion so  as  to  get  bis  deposition  or  procure  his 
attendance  and  testimony. 

"III.  The  particular  facts  affiant  believes  said 
Gny  Williams  will  prove  are:  That  from  De- 
cember, 1913,  antil  March,  1914,  he  was  in 
£3  Paso,  Tex.,  for  business  reasons;  that  he 
became  acquainted  with  the  John  H.  Piatt, 
whose  mental  capadty  to  make  a  will  is  in  ques- 
tion In  this  sirit.  In  February,  1014,  and  saw 
him  nearly  every  day  in  that  month,  induding 
the  time  said  Piatt  was  confined  to  his  room; 
that  said  Piatt  had  a  fit  of  some  kind  a  day 
or  two  before  he  signed  the  instrument  claimed 
to  be  bis  last  will,  during  which  hs  fell  on 
his  bed  and  became  speechless;  that  at  the 
time  he  bad  the  fit  said  Piatt  and  B,  I*.  Evans» 
James  F.  Smith,  and  affiant  were  occupying 
adjoining  rooms,  and  on  the  night  that  the  at- 
tack of  epilepsy  occurred  affiant  sind  said  Ev- 
ans had  accompanied  said  Piatt  to  Juares,  Mex- 
ico, and,  after  returning,  on  account  of  said 
Platf  B  mental  condition,  remained  in  the  Toom 
with  him,  and  after  he  was  taken  with  the  fit 
said  Evans  called  Dr.  Hoffaker;  that  from 
that  time  od  aaid  Piatt  was  frequently  in  a 
mental  stupor,  and  did  not  vpear  at  times  to 
know  bis  friends;  that  he  was  nervous.  Us 
mind  was  doudy,  seemed  nnaU«  to  sleep  at 
night,  would  fraquuitly  remain  In  bed  until 
noon,  and  smoked  dgarettes  constantly;  that 
Mr.  Piatt's  condition,  both  of  mind  and  body, 
was  such  that  his  intimate  friends,  indoding 
ssid  James  F.  Smith  and  Mr.  B.  Evans,  who 
were  there  at  the  time,  considered  it  their  duty 
to  look  after  him,  and  be  with  him  most  Ot 
the  time  when  they  could,  when  he  was  not  in 
bed;  tbat  hia  mentid  condition  was  dearly  ap- 
parent to  those  who  were  with  him  constantly; 
tiiat  he  was  apparentiy  not  capable  of  trans- 
acting any  business  of  importance;  that  when 
he  first  slet  said  John  H.  ^tt  hi  El  Paso  said 
Piatt  was  stopping  at  the  McCoy  Hotel,  but 
afterwards  moved  to  the  Paso  Del  Norte  Hotel; 
that  said  Smith  Is  dead. 

"lY.  That  affiant  Icnows  of  no  other  persm 
whose  evidence  or  Utendance  be  could  have 
procured  for  this  term  of  Uiis  court,  by  whom 
he  can  prove  or  so  folly  prove  the  same  facts 
he  expects  to  prove  by  said  Guy  WOliama. 

"T.  That  said  Guy  Williams  is  not  absnit  bf 
the  connivance,  consent,  or  procarement  of  this 
affiant  and  applicant,  and  tlds  application  for  a 
continuance  is  not  made  for  vexation  or  delay, 
but  in  good  faith,  for  the  purpose  of  obtaining 
a  fair  and  impartial  trial  in  this  cause;  that 
this  affiant  has  good  reason  to  believe,  and  does 
believe,  tbat  be  will  be  able  to  procure  the  at- 
tmdanoe  and  testimony  of  said  witnesa  at  soma 
time  during  the  next  regular  term  of  thia 
coorL" 

The  cause  was  thereupon  assigned  to  the 
third  dtvIsi<Mi  of  said  Jackson  county  circuit 
court,  where  the  trial  began  on  March  7th, 
during  the  same  term,  was  continued  by 
agreement  into  the  March  term,  resalUng  In 
a  verdict  and  Judgment  eBtablishing  the  will, 
trmn  which,  after  a  motion  for  a  new  trial 
was  overruled,  this  iqyeal  was  duly  takea. 
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AlthooA  On  bill  of  KBoapOom  fltod  by  the 
contoetant  contained  the  eridence  gtven  on 
the  trial,  the  abstract  of  the  record  filed  hy 
the  app^nt  only  states  It  as  follmrs: 

"The  defendant  Ida  Fracier  Flatt,  propoDant 
of  the  iDstrumeot  pQrporting  to  be  the  last  wIU 
of  John  H.  Flatt,  hitrodaced  evidence  tending 
to  prove  tbat  eald  Piatt  had  anfflcient  mental 
capadty  to  make  a  will  at  the  time  he  exeeoted 
jaid  inBtniment,  and  Ute  plaintiff.  Bmeet  G. 
Piatt,  introduced  evidence  tending  to  prove  tbat 
Aaid  John  H.  Piatt  did  not  have  sufficient  men- 
tal capacity  to  make  a  vlU,  at  the  time  aaid  fn- 
4itniment  was  ezecnted," 

The  defendants  have,  under  our  rule,  pre- 
sented the  entire  evidence  contained  In  the 
bill  of  exceptionB  In  narrative  form, 
i    The  appellant's  motion  for  a  new  trial  pre- 
saits  the  following  grounds  ooly; 

"(1)  Becanse  the  court  erred  In  admittinc 
irrelevant  and  immaterial  evidence  over  the  ob- 
jection of  the  plaintiff. 

"(2)  Becaoee  the  court  erred  in  ezclndioK 
relevant  and  material  evidence  offered  hj  the 
plidntiff,  to  wUdi  plaintiff  duly  objected  at  the 
time. 

"(3)  Becanae  the  court  erred  hi  refaslng  to 
give  biBtructlone  nombered  7  and  11  asked  by 
plaintiff. 

"(4)  Because  the  court  erred  in  giving  erro- 
neous instructions  for  defendants  over  the  ob- 
jection of  plaintiff,  which  instruetionB  are  dea- 
ignated  as  A,  B,  C,  and  D." 

Numeroaa  Instructions  were  asked  by  the 
contestant  and  given  or  refused  by  the  oonrt 
Among  those  refused  were  Nos.  7  and  11. 
meuticmed  In  the  motion  for  a  new  trial, 

which  read  as  follows: 

"Instruction  No.  7.  The  court  instructs  the 
jury  that  it  ia  a  matter  of  common  knowledge 
tbat  epilepsy,  whether  it  be  what  is  known  as 
grand  mal  or  petit  mal,  is  a  mental  disease,  and 
i»  in  the  arteries  or  blood  vessels  of  the  brain, 
uid  the  questions  to  be  determined  in  this  case 
are  whether  the  miud  of  John  H,  Piatt  was  so 
affected  by  this  disease  or  by  Bright's  disease, 
if  you  believe  from  the  testimony  tliat  he  had 
both  or  either,  as  to  render  him  incapable  men- 
tally of  making  a  will. 

"Instructioa  No.  IL  The  court  instructs  the 
jury  that,  if  they  should  find  that  the  instru- 
ment offered  as  the  will  of  John  H.  Piatt  is 
not  bia  will,  his  widow,  there  being  no  children, 
wculd  be  entitled  to  one-half  of  his  estate  in 
Missouri,  and  his  estate  In  Kansas  would  not 
be  affected  by  their  decIsloD." 

Tbe  court  thereupon,  over  the  objections 
of  contestant,  gave  tbe  following  lnstmctl<Hi8 
asked  by  tbe  proponent  of  the  will,  to  which 
contestant  duly  excepted: 

'*A.  The  court  instructs  the  jury  that  tbe  kind 
of  mental  unsoundness  whi<^  renders  a  man  in- 
competent  to  make  a  will  does  not  mean  mere 
imperfection  of  memory  caused  by  sickness,  for- 
getfulness  of  tbe  names  of  persons,  or  tempora- 
ry forgetfulness  of  events  or  business  transac- 
tlona,  or  mere  lessening  of  tbe  ordinary  powers 
of  the  mind  or  oecasltnial  imperfections  of  state- 


ment or  wasdnrhif  of  the  lalnd,  or  s^l^tle  iol- 
seres,  or  Bright's  disease,  or  oUier  dlseasaa  or 
nervousnesH.  or  even  a  failure  lo  be  aide  to 
transact  ordinary  business  at  times  or  habitual- 
ly.  A  man  may  give  all  tbese  manifestations  or 
suffer  fnnn  any  of  these  afflictions,  or  all  of 
them,  or  even  be  temporarily  insane  or  suffer 
from  delnsions;  yet,  he  possesses  cspacity  te 
make  a  will  and  dispose  of  his  property  by 
wlU  If  at  tbe  very  time  he  makes  Us  irill  ha  no- 
derstamto  tbat  he  is  making  a  will  and  la  able 
to  remember  tiie  natural  objects  o<  Us  tM«Bt;r 
and  the  mairasr  in  which  he  desires  to  dtepoae 
of  his  property,  and  generally  understands  the 
nature  and  character  of  bis  estate. 

"B.  The  court  instxuets  the  ^iry  that  tbe  Is- 
sue in  this  case  is  whether  or  not  the  document 
produced  and  resd  in  evidence  as  tbe  last  will 
and  testament  of  John  H.  Piatt,  deceased,  ia  the 
will  and  testament  of  said  John  H.  PUUt.  Un- 
der the  law  of  this  state  every  man  of  the 
age  of  21  years  or  ttiore  may  dispose  irf  oU  of 
his  estate  by  wlU  (saving  to  tbe  widow  ber 
dower)  in  sudi  manner  as  be  may  see  fit  and 
proper,  provided  he  is,  at  the  time  he  makes  the 
win,  of  sound  mind,  and  provided  the  will  is  in 
writing,  or  typewriting  (which  ia  the  same 
thing),  and  Is  signed  by  him  and  attested  br 
two  or  more  competent  witnesses  subscribing 
their  names  thereto  in  his  presence.  If,  there- 
fore, the  Jury  btileve  fr<»B  the  evidence  tbat 
the  writing  prodneed  and  read  in  erUeiKO  wu 
formally  executed  by  John  H.  Piatt  aeSMd- 
ing  to  the  above  requiremrats  of  the  law,  and 
that  two  of  tbe  subscribing  witnesses  thereto 
have  testified  to  the  sanity  of  John  H.  Piatt,  de- 
ceased, and  tbat  be  was  of  proper  age  to  make 
a  will,  then  the  court  instructs  you  to  find  in 
favor  of  the  wUl,  unless  you  further  find  from 
tiie  evidence  in  the  cause  that  said  John  H. 
Piatt,  at  tbe  time  of  the  execotion  (rf  aaid  wlU, 
had  not  snffldent  mwital  eapaci^,  as  defined  to 
you  bf  the  court  in  other  instructions. 

"0.  The  court  instmcts  the  jury  that  the  only 
question  for  yonr  consideration  in  this  cause  is 
whether  or  not  John  H.  Piatt  was  of  sound 
mind  at  the  time  he  executed  the  paper  offered 
in  eridence,  purporting  to  be  bis  last  will  and 
testament.  Ton  are  to  consider  this  question, 
and  this  only.  The  state  of  the  deceased  Piatt's 
mind  before  and  after  the  execution  of  the 
will  is  material  only  as  it  tends  to  throw  light 
on  the  condition  of  his  mind  at  the  tinse  of  tbe 
execution  of  said  paper.  It  is  important  only 
as  it  may  aid  you  In  making  inquiry  of  ISa  men- 
tal condition  at  that  time.  If  you  find  that  be 
had  mental  capacity  to  make  the  will,  as  such 
capacity  is  defined  in'  other  instructions,  then  it 
ia  your  duty  to  uphold  tbe  will  regardless  of 
other  facts  and  cinumstances  ia  the  case. 

"D.  The  court  instructs  the  jury  tbat  a  man 
owning  property  has  a  right  to  dispose  of  it  by 
will  as  he  sees  fit.  Tbe  purpose  and  poUcy  of 
the  law  is  to  permit  those  who  possess  prop- 
erty to  dispose  of  it,  and  to  dispose  it  un- 
equally, if  they  so  desire.  Tht  jnry  are  there- 
fore instructed  that  the  decedent,  John  H.  Piatt, 
if  of  sufficient  mental  capacity,  as  defined  in 
these  instructions,  had  the  right  to  make  the 
will  in  question,  and  dispose  of  his  proper^,  as 
be  did  dispose  of  it,  and  that  tbe  jury  have  no 
right  to  set  aside  tiie  will  on  the  sole  ground 
that  there  was  an  nnequal  disposition  of  tbe 
property  under  fhi  wUl,  If  yon  btfiava  there 
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ma,  and  trea  Uicnicfa  ft  was  not  aaeh  a  wffl 
as  the  Jary  themieWeB  mi|^t  bare  been  made.** 

Further  reference  will  be  made  to  the 
record,  Including  tbe  testimony  presented  by 
respondent  In  bis  additional  abstract,  if 

necessary. 

The  following  errors  are  assigued  In  con- 
testant's brief: 

"(1)  Tbe  court  erred  in  refnsing  appellant'! 
aK>Hcation  for  a  continuance,  which  was  made 
part  of  the  record  proper,  by  a  term  bill  of  ex- 
ceptiona,  filed  in  the  asKlsnmeiit  division  of  said 
^nirt. 

"(2)  Tbe  coart  erred  in  refusing  instmction 
No.  7  requested  by  appellant 

"(3)  Tbe  court  erred  in  siving  ina^uetitau 
dealEiiatcd  A,  B,  G,  and  D,  requested  by  re- 
spondents, and  in  the  giving  of  eadi  and  every 
one  of  them. 

"(4)  Tbe  court  erred  in  overruling  appel- 
lant's motion  for  a  new  triaL" 

JcAnson  &  I^cas,  of  Kansas  City,  Ma,  for 
aK»eUaat 

K  s.  UcAnany,  at  Kansas  City,  Kan.,  and 
Lftthrop,  Morrow,  Fox  &  Moore  and  Cyrus 
Gras^  all  of  Kansas  City,  Mo^  tot  roepond- 
eots. 

BBOWN,  O.  (after  stating  tbe  facts  as 
above).  1.  This  Is  a  suit  to  ecoiteBt  tbe 
will  of  John  H.  Piatt,  who  died  Deoonber  21, 
1914,  in  Johnson  county,  Kan^  where  he 
r^ded.  leaving  a  widow,  Ida  Frazler  Piatt, 
snrvlTlng  him,  but  no  children  or  other 
deecoidants.  The  plaintiff-contestant  la  Er- 
nest C.  Piatt,  a  brother  of  the  deceased.  The 
defendants  are  the  widow,  who  is  tbe  exec- 
utrix named  in  the  will  and  principal  boie- 
flciary,  his  three  remaining  brothers,  Beverly 
C.  Piatt,  Mortimer  K.  Piatt,  and  Virgil  N. 
Piatt,  three  nephews  and  one  niece,  a  niece 
of  his  wife,  and  the  Methodist  Episcopal 
Church,  of  which  his  deceased  mother  was  a 
member.  His  brothers  and  nephews  receive, 
by  tbe  terms  of  the  will,  legacies  of  $1,000 
each,  while  tbe  widow's  niece  and  the  moth- 
er's church  receive  $500  each. 

The  nephews  and  niece  of  the  deceased 
ans;wer  through  one  of  the  brothers  m 
guardian,  admitting  the  allegations  of  the 
petition.  Tbe  widow's  niece  and  the  church 
array,  themselves  with  the  widow. 

[1]  It  will  be  seen  from  the  foregotug  that 
the  real  contest  Is  between  the  four  brothers 
<tf  the  deceased  on  one  side  and  the  widow, 
her  minor  niece,  and  the  church  on  the  other; 
tbe  n^hews  and  niece  of  the  deceased  being 
arrayed  by  their  father  against  their  own 
legacies,  although  the  record  shows  that 
some  of  these  legacies  had  been  paid  before 
the  Institutlra  of  tbe  suit  The  sole  ground 
of  the  contest  Is  tbe  testamentary  Incapacity 
of  the  deceased.  The  abstract  of  the  record 
filed  in  this  court  states  the  evidence  as 
follows: 

"Tbe  defeadant  Ida  Fr^urier  natt,  proponent 
mt  ttM  instrament  paqwrting  to  be  the  last 


will  of  John  H.  Flattt  introdaced  erlduiee  tend- 
ing to  prove  that  said  Flatt  bad  sufficient  men- 
tal capacity  to  make  a  will  at  the  time  he  ex- 
ecuted said  instrument,  and  the  plaintiff,  Bmeat 
C.  Piatt,  Introduced  evidence  tending  to  prove 
that  said  John  H.  Piatt  did  not  have  Bofficient 
mental  capadty  to  make  a  wiB,  at  the  time 
said  instrument  was  executed.** 

It  then  sets  out  tiie  instructions,  Including 
an  instruction  asked  by  the  proponent  direct- 
ing the  Jury  to  declare  the  paper  propounded 
to  be  the  last  will  and  testament  of  JcAm  H. 
Piatt,  and  tbe  refusal  of  the  trial  court  to 
give  it  to  the  jury,  and  the  exception  of  the 
proponent  to  such  ruling,  and  also  numerous 
other  Instructions  offered  by  both  parties, 
with  the  rulings  of  the  court  th^eon  and  his 
own  exceptions  to  the  refusal  of  the  court  to 
gtre  the  several  instructions  asked  by  talm. 

The  proponent  now  Mks  the  court  to  dis- 
miss the  am>eal  for  failure  of  the  plaintiff 
to  comply  with  rale  6  of  this  court  (228  B. 
W.  vll)  in  that  reqiect,  although  It  filed  In 
due  time  under  our  rule  an  additional  ab- 
stract purporting  to  set  forUi  Uie  entire 
cTldence. 

The  respondoit  says  that  her  request  that 
the  OMisIderatiOD  of  the  ease  be  takoi  from 
the  jury  by  a  direct  verdict  in  her  favor 
was  before  tbe  trial  court  at  the  first  oppor- 
tunity presented,  and  was  decided  by  the 
court  against  her;  that  she  kept  the  question 
In  the  record  by  her  exertion;  that  it 
covered  the  entire  case,  which  could  not  be 
heard  in  this  court  upon  any  question  Involv- 
ing the  submission  of  the  case  to  the  con- 
sideration of  the  Jury  without  determining 
whether  or  not  the  plaintiff  was  entitled 
upon  the  evidence  to  such  submission,  and 
that,  the  plaintiff  not  having  presented  bis 
appeal  to  this  court  in  such  manner  that  its 
disposition  was  possible,  it  should  be  dis- 
missed. 

Had  the  respondent  stood  upon  her  right, 
this  question  would  require  serious  consid- 
eration, especially  in  view  of  our  rule  13 
(22S  S.  W.  viil).  Having,  however,  preferred 
to  take  advantage  of  her  right  under  rule  11 
(228  S,  W.  vlll  to  prepare,  serve,  and  file  an 
additional  abstract  supplying  the  very  omis- 
sion complained  of,  we  think  she  has  waived 
the  harsher  remedy  that  she  might  otherwise 
beentlUed  to.  We  will  therefore  consider  the 
evidence  so  supplied  In  connection  with  tbe 
questions  i^esented  by  this  appeal  so  far  as 
may  be  necessary  to  their  determination. 

IJL]  2.  The  first  of  these  questions  relates 
to  an  exception  taliea  to  tbe  refusal  of  the 
court  to  grant  a  continuance  of  the  case  on 
the  application  of  tbe  plaintiff  based  on  the 
absence  trtxa  the  court  of  a  material  witness 
in  bis  behalf.  No  reference  Is  made  to  this 
alleged  error  In  the  motion  for  a  new  trial 
filed  at  tbe  March  term  after  the  return  of 
the  verdict  and  entry  of  judgment  thereon. 
The  trial  began  by  agreonent  of  parties, 
dntlng  the  last         of  tbe  January  term* 
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1919,  and  extended  Into  the  succeeding  March 
term  without  Interruption.  The  motion  was 
filed  when  the  cause  was  called  In  assign- 
ment dlvlfdon,  and  was,  under  a  rule  of  the 
court,  heard  and  ov^uled  in  that  division 
before  the  assignment  for  trial,  and  a  bill  of 
exceptions  was  filed  in  due  time  In  the  divi- 
sion which  heard  and  disi>08ed  of  the  appli- 
cation and  enforced  the  triaL 

Tbe  amtellant  makes  the  point  that,  under 
these  circumstances,  it  was  not  necessary  to 
raise  the  question  In  a  motion  for  a  new  trial 
in  the  division  which  tried  the  case,  but  that 
he  Txt&y  come  here  for  that  purpose.  Bis 
thought  seems  to  be  that,  because  the  order 
oomirialned  of  was  made  in  another  division 
of  the  same  court  which  tried  the  case,  St 
became  a  part  of  tlie  record  proper  instead  of 
remaining  a  matter  of  ezc^ton,  and  its 
propriety  may  therefore  be  questioned  in  the 
appellate  court  without  the  formality  of  an 
appllcatkm  to  the  trial  court  We  frankly 
confess  our  inability  to  understand  this  dls* 
ttnctlon  and  rule  the  point  against  the  ap- 
pellant 

[3]  3.  The  next  point  upon  which  a  re- 
versal is  asked  is  the  refusal  of  the  court 
to  give  plaintiff's  instruction  No.  7,  which 
Informs  the  jury : 

"That  it  is  a  matter  of  common  knowledge 
that  epilepsy,  whether  it  be  wbat  is  known 
as  grand  mal  or  petit  mal,  is  a  mental  disease, 
and  is  in  the  arteries  or  blood  vessels  of  the 
brain,  and  the  questions  to  be  determined  in 
this  case  are  whether  the  mind  of  John  H. 
Piatt  was  so  affected  by  this  disease  or  by 
Bright's  disease,  if  you  believe  from  the  testi- 
mony that  be  .liad  both  or  either,  as  to  render 
him  incapable  mentally  of  making  a  will." 

The  evidence  shows  that  In  1893  the  de- 
ceased, then  a  minor,  was  taken  by  his 
father  and  Dr.  Block,  bis  attending  physi- 
cian, to  St.  Vincent's  Hospital  In  St.  Louis, 
an  institution  for  the  treatment  of  mental 
and  nervous  diseases,  suffering  from  a  dis- 
order there  diagnosed  as  "idiopathic  epil- 
epsy," Induced  by  a  recent  sunstroke,  troia 
which  he  recovered  and  was  discharged  In 
about  four  months.  During  bis  manhood  he 
was  attacked  by  Brigbt's  disease  of  the 
kidneys,  which,  according  to  the  usual  course 
of  that  malady,  caused  his  death.  This 
disease  was  characterized  by  Intermittent 
paroxysms  of  great  pain,  accompanied  at 
times  by  apparent  mental  disturbance,  and 
this  Instruction  evidently  had  In  view  a  con- 
nection betwera  this  fatal  disease  and  the 
epileptic  symptoms  or  conditions  manifested 
in  tbe  disorder  for  which  he  was  treated  at 
St.  Vincent's  HospItaL 

The  statement  in  the  Instruction  that  epil- 
epsy is  a  mental  disease,  and  Is  In  tbe  arter- 
ies and  blood  vessels  of  the  brain,  was 
evidently  intended  to  Impress  the  jury  with 
the  theory  that  epilepsy  in  all  Its  forms  was 
a  mental  disease  having  its  seat  in  the  brain 
structure,  and  was  Hivnioie  iHsanity;  and 


whatevo-  the  poBoa  so  afflicted  should  think 
or  determine  was  therefore  tbe  product  of  a 
diseased  maitaltty.  In  other  words,  it  as- 
sumed that  the  man  was  mentally  imsound 
as  a  foundation  upon  which  to  consider  tbe 
case.  There  being  no  evidence  In  tbe  record 
to  this  effect,  the  instruction  proposes  to 
dispense  with  evidence  by  assuming  the  truth 
of  tbe  proposition  as  a  matter  of  comm<m 
knowledge. 

We  doubt  whether  there  Is  one  person  In 
each  100  of  the  pei^le  of  tbe  country  who 
understands  the  meaning  of  the  French 
words  "grand  mal"  and  "peUt  mal"  as  used 
in  connection  with  epilepsy,  and  that  still 
tewer  have  heard  that  it  la  characterlaed 
by  a  lesion  of  the  blood  veesels  of  tbe  brain. 
That  this  disease  is  not  Insanity  was  tnily 
said  by  this  court  In  Turner  t.  Andmon, 
260  Mo.  23,  168  8.  W.  043,  and  so  eminent 
an  authority  as  CHevenger,  in  his  book  on 
Insanity  (page  1045),  says  that  *'two  thirds 
of  my  i>eUt  mal  cases  do  not  suffer  Intellectu- 
al impairment"  Nor  is  th»e,  in  our  oplnhm. 
any  evidence  that  there  was  a  recurrence  of 
epileptic  sympt(Hns  in  this  case  after  the 
prompt  recovery  of  the  patient  reported  by 
the  hosidtal  in  which  he  was  treated.  The 
whole  thewy  of  the  Instruction  as  regiuested 
seems  to  have  beat  that  It  might  stand  as  a 
substitute  for  ei^dence  connecting  Its  snhse- 
quent  ailment  with  this  epileptic  attack.  It 
was  very  prop^Iy  refused. 

[4]  4.  Appellant  complains  of  the  action  (tf 
the  court  In  refusing  bis  Inatructton  No.  U, 
which  Is  as  follows: 

"Instruction  No.  11.  The  court  Instmets  the 
Jury  that,  if  they  shonid  find  that  the  instm- 
ment  offered  as  the  wlU  of  John  H.  Piatt  Is  not 
bia  win,  his  widow,  there  being  no  children, 
would  be  entitled  to  one-half  (A  his  estate  in 
Missouri,  and  bis  estate  in  Kansas  would  not  be 
affected  by  their  decision." 

Although  the  plaintiff  In  his  assignment  of 
errors  specifies  the  refusal  of  instruction  No. 
7  to  which  we  referred  in  the  last  preceding 
paragraph,  he  makes  no  mention  of  the 
refusal  of  this  Instruction,  and  therefore  we 
do  not  think  tbe  question  Is  before  the  court 
If  It  Is,  there  was  no  error  In  Its  refusal.  It 
has  nothing  to  do  with  tbe  mental  capacity 
of  the  testator  to  make  the  will  in  question, 
and  was,  we  presume,  omitted  from  the 
assignment  of  errors  for  that  reason. 

[6]  0.  It  being  admitted  in  the  appellant's 
assignment  of  errors,  to  which  we  have  re- 
ferred in  a  previous  paragraph,  that  the 
evidence  of  the  proponents  was  sufficient  to 
make  a  prima  facie  case  in  favor  of  the  tes- 
tamentary capacity  of  the  testator,  the  ques- 
tion is  presented  whether  the  appellant  has 
presented  any  substantial  evidaice  to  the 
contrary.  This  Involves  the  consideration  of 
tbe  nature  of  the  will  itself  and  the  relation 
of  the  parties,  both  In  that  capacity  and  as 
witnesses  to  the  subject  of  the  issue. 

There  la  no  suggestion  in  the  record  that 
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the  will  Itself,  with  respect  to  Its  di^^tlons, 
is  not  ttae  natural  act  of  a  perfectly  normal 
man.  He  was  married  when  eboat  20  or  21 
yean  otdt  and  tbe  wife,  whom  we  will 
designate  as  the  inrapon^t,  was  slightly 
younger.  They  lived  together  on  a  farm, 
oMalnlng  their  livUhood  from  the  soil  until 
the  death  of  his  father,  which  occurred  15 
years  afterward,  he  leaving  considerable 
property,  the  most  Taloable  part  of  which 
Be«ns  to  hare  been  real  estate  In  Kansas 
City,  and  all  of  which  descended  in  equal 
shares  to  his  five  sons.  During  the  three 
years  and  more  which  succeeded  the  death  of 
tbe  (ather  until  the  death  of  this  testator, 
some  division  was  made,  the  testator  having 
made  conveyances  to  the  appellant  and  his 
brother  Mortimer  by  the  way  of  partition, 
receiving  other  Interests  firom  them  la  return. 
The  testator  bandied  his  property  snccess- 
fully«  and  np  to  the  time  of  bis  death  three 
years  later  none  of  bis  brothers  suggested 
any  lack  of  mental  capadty  on  his  part,  or 
that  he  needed  protection  in  the  matter  of 
his  dealings  with  themselvee  and  others.  On 
the  contrary,  they  dealt  at  arm's  length,  as 
appears  from  the  testimony  of  both  the  con- 
testant and  his  brother  Mortimer,  who  were 
witnesses  on  their  own  behalf  at  the  trial 
Mortimer,  who  testified  that  the  testator  was, 
for  many  years  before  his  death,  incompetent 
to  transact  wdinary  business  or  to  make  a 
wUl,  received  his  legacy  of  $1,000,  which,  so 
iMT  as  the  evidence  shows,  he  retained^  at  the 
time  of  the  trial.  His  four  children,  who 
were  also  legatees  to  the  extent  of  $1,000 
each,  are  represented  by  him  as  their  guardi- 
an. Answering  for  them,  he  admitted  the 
testamentary  Incapacity  of  the  testator, 
thereby  surrendering  their  interests  for  the 
benefit  of  himself  and  his  brothers.  Under 
these  circumstances  bis  testimony  should  be 
considered  with  care,  and  wherever  it  oomes 
in  conflict  with  acts  done  by  him  In  bis  own 
Intereet  It  shoifld.  so  far  as  possibly  receive 
an  interpretation  coniristent  with  honesty 
and  fair  dealing.  We  are  therefore  at  pet- 
feet  liberty  to  assume.  In  the  absracft  of 
anything  in  his  testtnmny  directly  exhibiting 
a  different  Intentimi,  that  be  does  not  in- 
tend to  say  that  daring  hia  business  trans- 
actions with  his  brother  the  latter  was 
mentally  incompetent. 

Dr.  Block,  who  placed  the  testator  in  St 
Vincent's  Hospital,  testified  for  appellant 
that  when  he  was  discharged  four  months 
afterward  he  was  cured  of  that  disease,  and 
there  is  absolutely  no  evidence  to  the  con- 
trary. The  mention  of  epilepsy  in  connection 
with  tbe  execution  of  this  will  shows  no 
mupoee  other  than  the  malign  Influence  tbe 
terrible  word  might  have  upon  the  jury. 
This  was  evidently  in  mind  in  the  prei>a ra- 
tion of  tbe  aK>ellants  instruction  No.  7,  to 
which  we  have  referred  in  the  third  para- 
graph, in  which  it  was  not  sought  to  submit 
any  vwatlon  relating  to  egilqmy  to  the  Jury, ; 


but  simply  to  conjure  by  the  magic  of  the 
name.  Tbe  only  evidence  of  any  mental 
disturbance  from  the  time  of  bis  discharge 
from  St.  Vincent's  to  the  day  of  his  death 
referred  solely  to  intermittent  paroxysms 
incident  to  Bright's  disease  of  tbe  kidneys, 
from  which  he  suffered  for  years  preceding 
his  death.  These  are  called  "cleptiform"  in 
tbe  testimony,  and  are  the  result  of  ursemlc 
poisoning  Incident  to  the  fatal  disease. 
While  the  testimony  shows  that  signs  of  ter- 
rible and  exhaustive  sulfering  accompanied 
these  paroxysms,  is  all  to  tbe  effect  tbat  dur- 
ing the  Intervals  he  transacted  his  business 
and  lived  his  social  life  among  his  neighbors 
with  more  than  ordinary  intelligence  and  suc- 
cess. We  have  searched  it  with  care,  and  have 
titled  to  find  in  it  the  relation  of  any  Incident 
that  indicates  mental  deterioration  or  ladt 
of  careful  consideration  of  bis  business  acts 
and  operations.  It  Is  all  to  tbe  effect  tbat 
he  had  bi's  busUiess  well  in  hand  and  manag- 
ed It  with  care,  skill,  and  success.  No  wit- 
ness has  related  any  foolish  or  absurd  thing 
that  he  ever  did. 

It  needs  no  argument  to  show  that  proof 
that  CNoe's  mind  Is  occasionally  weakened  by 
suffering  or  disease,  is  not  snffldoit  to  avoid 
an  act  done  while  tbat  ccmdltion  does  not 
exist  Aa  we  said  in  Spaicer  v.  Spencer,  221 
8.  W.  08: 

"Such  dliSbUity  most  be  shown  to  have  ex> 
Isted  at  the  very  time  of  executing  the  will. 
Testimony  of  tbe  condition  of  tbe  testator  at 
other  times  is  only  sdmiasible  in  so  far  as  it 
tends  to  prove  his  capacity  or  incapacity  In  tiiat 
act" 

We  there  cited  many  antbinltiefl  readily 
accessible  to  any  who  desire  such  oonflrma- 
don  €l  80  irialii  a  ^(q^osition.  *Sb»  evidence 
Is  tiiereftxre  insufficient  in  this  respect  to 
disturb  the  verdict  The  teatinftKiy  of  Cr. 
Huffaker,  one  of  the  plaintiff's  witnceooo 
who  was  treating  both  the  testator  and  his 
slclc  wife  In  El  Paso  at  the  time  ef  the  ezeen- 
tton  of  ^  will,  atrongly  conflrma  this  state* 
ment  He  states  the  aymptoma  of  the  testa- 
tor Incident  to  Brli^t's  disease,  from  which 
he  was  suffering,  became  so  severe  tbat  be 
thons^t  it  his  duty  to,  and  did,  advise  tdm 
to  make  his  will  If  be  desired  to  dispose  ct 
bis  property  in  that  manner.  Tbe  doctor 
also  gave  him  the  name  of  Mr.  ^mp^  a 
member  of  a  leading  law  Ann  in  that  dty 
whose  professional  ability  is  not  qnestioned, 
as  a  proper  person  to  consult  about  It,  and 
took  him  to  their  office  and  introduced  him, 
with  the  Information  tbat  be  desired  to  make 
a  will  to  provide  for  hts  wife,  who  was  then 
sick  at  a  hospital  in  tbat  city.  The  subject 
of  the  will  was  then  discussed  between  the 
testator  a^d  tbe  lawyer,  who  undertook  the 
work  of  rendering  his  professional  assistance 
in  the  matter  of  the  preparation  and  oecn- 
tion  of  the  will  It  took  a  week  topreparetiie 
instrument  during  which  thera  wera  a  num- 
ber of  intenriewa  and  dlscuslonB  <tf  the  rari- 
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ona  questions  presented,  and  alterations  in 
the  ezperlm«ital  drafts,  and,  when  it  was 
Anally  completed,  both  the  lawyer  and  his 
office  st^ographer,  who  took  dictation  from 
which  she  prepared  the  various  drafts  made 
from  time  to  time  In  the  process  of  the  work, 
signed  It  as  witness^.  The  date  waa  evi- 
dently omitted  by  oversight  Mr.  Kemp  tes- 
tified as  follows: 

"Mr.  Hatt  Impressed  me  as  a  man  who  was 
very  conscious  of  what  he  wanted  to  do,  and 
had  himself  thoroughly  in  band  on  that  point. 
He  impressed  me  as  a  man  who  knew  that  be 
was  flick— said  he  knew  be  had  Brigrht's  dis- 
ease— and  who  wanted  to  shape  up  his  affairs 
so  that  they  would  be  the  way  he  wanted 
th«a  to  be.  He  dlBenssed— be  woke  of  tiie 
(act  that  Mrs.  Flatt  was  there  at  the  hospital 
undergoing  an  operation;  I  think  she  was  sit- 
ting up  at  the  time,  or  better.  He  wanted  to 
make  provision  for  her," 

Mrs.  Beaty,  the  stenographer,  testified: 

"Mr.  Piatt  gave  hia  directions  to  Mr.  Kemp 
about  the  will  very  carefully,  and  seemed  to 
know  each  one  he  wanted  to  leave  aomething 
to  and  bow  he  w&nted  the  wiU  made— never  hes- 
itated—and  It  took  only  a  short  while  to  take 
directions  from  Um.  *  *  *  He  was  very  in- 
telligent, and  there  was  nothing  wrong  with  hia 
mentality.**  ■'' 

'  There  is  no  evidence  in  the  record  tending 
to  contradict  any  of  theee  statmienta.  Dur- 
ing this  time  bis  wife  was  aide  at  the  hospital 
in  El  Paso  suffering  from  a  capital  stirgical 
operation,  and  there  is  no  suggestion  that  at 
this  or  any  other  time  she  exercised,  or 
attempted  to  exercise,  any  Infiuence  over  her 
husband  with  reference  to  the  execution  of 
the  will  other  than  that  inherent  in  her 
r^ation  as  wife  and  the  faithful  and  loving 
performance  of  her  duties  as  such.  Under 
such  circumstances  the  law  will  imply  no 
mental  weakness  from  his  act 

[6]  6.  In  Spencer  v.  Si)eneer,  supra,  quot- 
ing from  Hahn  v.  Hanflnersteln,  272  Mo. 
'248,  loc.  clt  2S8,  196  S.  W.  833,  830,  we  de- 
fined "testftmentary  capacity*'  as  follows: 

"First,  the  testator  must  understand  the  or- 
dinary affairs  of  his  life;  second,  he  muat 
know  both  the  nature  and  extent  of  bia  prop- 
erty and  the  persons  who  are  the  natural  ob- 
jects of  hia  bounty;  third,  he  muat  know  that 
he  ia  disposing  of  his  property  in  the  manner 
and  to  the  persniB  mentioned  in  his  wiU." 

While  this  rule  is  stated  by  this  court  in 
various  format  In  many  cases  the  general 
prlndi^e,  in  Its  application  to  the  facts  of 
each  particular  case,  runs  through  them  all. 
The  only  suggestion  that  the  mentality  of 
the  testator  at  the  time  he  executed  tbte  will 
did  not  come  up  to  that  test  lies  In  the  pro- 
vision of  paragraph  6  of  the  will  that— 

"Uy  said  wife  shall  not  dispose  of  my  prop- 
erty situated  in  Kansas  City,  Mo.,  on  the  comer 
of  Sixteenth  and  Genessee  streets  and  leased 
to  White  &  Dreyfoss,  for  a  period  of  ten  (10) 
years  after  my  death;  and  I  likewise  direct 


that  my  wife  shall  not  dispose  of  my  real  prop- 
erty situated  in  Kansas  City,  BiDssouri,  now 
under  lease  to  the  Chesapeake  Bay  Fish  & 
Oyster  Company,  until  the  expiration  of  the 
lease  now  held  1^  th«  leasee  thereof." 

The  argument  seems  to  be  that  this  daase 
shows  In  some  way  that  the  testator  did  not 
comprehend  the  exteat  of  bis  real  property 
devised  because  bis  intwest  In  these  two 
tracts  waa  an  undivided  one  and  did  not 
Include  the  entire  title  The  words  devising 
that  Interest  were  ami4y  snfflcient  wtthont 
such  mention,  and  Is  no  evidence  of  audi 
falluie  of  mentory.  It  Is  difficult  to  grasp  a 
point  80  ethereal,  but  it  ramnires  tbat  we  say 
that  tbe  offending  description  does  not  refer 
to  tbe  land  in  the  particular  locatltHia  pointed 
oat  but  only  to  hia  property,  whatever  it 
m^t  be,  in  that  land.  So  far  aa  tbe  Umi- 
tation  upon  Its  Utie  Is  couched.  It  Is 
suffldmit  to  say  tbat  it  was  writtoi  or  dictat- 
ed by  competent  counsel,  who  waa  not  im- 
prrased  by  tbe  insanity  wbldi  might  Inrk  In 
its  terms. 

[7]  7.  It  bas  been  wlsdy  held  by  this  court 
that^ 

"A  nun  may  be  capable  of  making  a  wHl.  and 
yet  Inci^ble  of  making  a  contract,  or  manag- 
ing hia  estate.**    Brinkman  t.  Bneggetiek,  71 

Mo.  loc  cit  556. 

The  reasons  which  support  this  rale  are  so 
clearly  applicable  to  the  facts  of  this  case 
that  a  brief  statement  showing  the  analogy 
will  not  be  out  of  place.    One  who  should, 
like  this  testator,  having  no  property  of  his 
own,  at  an  age  which  marks  the  dividing 
line  between  boyhood  and  manhood,  marry  a 
penniless  girl  still  younger  tiian  hlms^. 
would  naturally  be  ambitious  not  only  to  b«^ 
able  to  support  her  in  comfort,  but  also  to 
accunnlate  something  to  leave  her  should  he 
die  before  ber,  and  her  love,  confidence,  and 
assistance  during  20  years  of  married  lite 
would  increase  his  anxiety  for  her  substan- 
tial well-being  and  safety.   As  he  liquidates 
his  speculative  voitures,  absorbing  tiis  lossex 
and  adding  his  gains  to  their  possesions,  li 
j  is  natural  that  be  should  wait  for  the  time 
I  when  this  process  has  arrived  at  a  stage  in 
!  which  he  could  intelligently  make  a  will 
j  which  would  provide  liberal^  for  her  with- 
I  out  adding  to  her  burdens.    He  knows  ber 
I  weakness  as  well  as  her  strength,  and  de- 
'  sires,  as  did  this  man,  to  provide  a  safe  In- 
come of  which  she  will  be  powerless  to  strip 
herself  by  gift.    Making  a  will  is  usually 
postponed  to  await  the  Issue  of  the  stra^le. 
I    Finally,  perhaps  at  midnight  while  lying 
'  upon  n  bed  of  pain,  he  hears  the  white  horse 
1  impatientiy  champ  his  bit  and  stamp  tbe 
\  road  before  bis  gate,  and  he  knows  that  his 
affairs  have  ripened  and  most  be  gathered 
now.  The  law  stands  by  his  aide  syttfpatbetic 
'  in  Ilia  dilemma,  witii  a  few  simple  rules  for 
I  the  accomi^sbment  of  his  purpose.  He 
I  makes  the  .will  ao  long  postpomd  to  a  more 
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auq^eloiis  time,  girds  Mmsdf,  and  rldw 
foTtb  cmifldently  Into  Uw  unknown.  Ite 
anxloos  conaldmtion  of  years  has  cnlmlnat- 
ed  to  Its  act  Is  it  for  na  to  say  tbat  it 
shall  serve  no  other  purpose  than  to  soothe 
him  into  false  secorlt;  at  bla  departure? 
It  infrinsea  no  man's  xleht.  If  all  the  world 
had  been  [xrcswt,  no  one  would  have  had  an 
interest  over  which  he  could  haggle  or  coa- 
tend.  The  trauBaction  woa  between  the  testa- 
tor and  his  own  soul.  As  said  In  Redfleld  on 
WUlB,  and  quoted  with  approval  in  the  Brink- 
man  Case,  supra.  It  was  sufficient  that  the 
testator  understood  what  he  was  about  and 
knew  to  whom  he  was  giving  his  property. 

Ab  we  have  already  said,  there  Is  no  evi- 
dence. In  this  case  to  the  contrary  of  this 
proposition  in  whatever  form  we  nray  state 
It  The  lodgment  of  the  circuit  court  Is 
thorefoie  affirmed.  .  . 

EtAGLAND.  C.  concurs. 
SMALL,  C,  not  sitting. 

FEB  CURIAM.  Th»  forcing  o^slon  of 
BROWN,  a,  la  adopted  «8  the  qplnlon  of 

the  court 

AU  the  JndgM  concur,  GBAVSS,  J.,  In 
the  result 


REEL  V.  GOmOLIDATKD  INV.  CO. 
(Ne.  S305&) 

(Sapreme  Conrt  of  Missoori,  Dirisioa  No.  1. 

Dec,  19, 1921.) 

1.  Pleading  $=»433 (8)— Complaint  for  Injuries 
to  passftnfer  on  elevator  heltf  eaflleleat  after 

verdict. 

A  petltioQ  of  one  count  containing  two 
parts,  th€  first  of  wMch  alleged  that  plaintiff 
wan  iBjnred  wldle  a  pasaenfw  on  defendant's 
elevator  without  directly  aveninf  nesiiceBce, 
and  a  second  part  aimed  for  exemplary  dam- 
sges,  setting  forth  defendant's  failure  to  re- 
imir  the  elevator  after  repeated  wamlagB,  was 
siifBdent  as  a  whole  after  verdict. 

2.  Carrtere  «9»8I4(2)  —  PnaseaDsr^-  petitlen 
for  Injnries  mast  aver  negilgenoe. 

Mere  all^ationn  tiiat  the  relation  of  car- 
rier and  passenger  existed,  and  that  while  it 
existed,  the  passenger  was  injured  in  connec- 
tion with  the  carriage,  without  the  further 
averment  ia  general  terms  at  least  t^t  the 
injury  resulted  from  the  carrler'n  negltoeDce, 
do  not  state  a  cause  of  action. 

3.  Damages  <Se991(3)  —  Exemplary  damages 
not  reeoveratale  for  negllgenee  unless  so  reck- 

'  lets  as  to  Impute  Inteatlea,  er  with  kaowledge 
ef  pnbafelt  eoatwineMa  aaontlai  to  Men- 
tree. 

Bxemplary  damages  art  not  recoverable  for 
negligent  conduct  ouless  done  with  nueh  redc- 
less  indifference  that  the  law  will  imply  inten- 


tiw,  or  with  audi  c<«ociousnesn  ef  tlte  na^- 
genee  aa  in  tantanoiuit  to  iatoaHgnal  wnmg- 

doing. 

4.  Carriers  «a»3l9(2)  —  Owner's  liability  far 
exvmpiary  damigee  for  Injury  to  elevator  pas* 
aenger  held  dependent  on  aots  ef  his  engineer. 

Wliere  an  elevator  was  in  charge  of  the 
engineer  of  a  large  building,  to  whom  the  sug- 
gestions of  the  inspector  were  referred,  the 
owner's  liability  for  exemplary  damages  for 
injury  to  a  passenger  was  determinable  by  the 
conduct  of  iiie  engineer. 

5.  Carriers  ^318(1)— Evidence  held  to  war- 
raat  exemplary  damages  for  Injury  to  pas- 
senger In  elevator. 

.  Evidence  held  to  warrant  exemplary  dam- 
ages for  injury  to  passenger  in  elevator. 

6.  Cwriera  «s>3l4(l)  —  Complaint  held  to 
warrant  exemplary  damages  for  Injury  to 
passenger  In  elevator. 

AUcgatiMU  tbat  defendant  for  a  month  pri- 
or to  plaintiffs  injury  well  Imew  that  the  eleva- 
tor in  his  building  was  in  a  dangerous  condition 
and  could  not  be  run  without  imperiling  UveSt 
that  a  city  inspector  notified  defendant  it  was 
dangeroDS  and  a  certtfieate  would  not  be  issued 
until  the  cables  were  renewed,  that  sotwlth- 
stan£ng,  defendant  continued  to  operato  it 
that  during  the  time  of  sudi  continued  opera- 
tion  it  fell  while  plaintiff  was  ridhag  on  it,  in- 
juring plaintiff  uid  that  defendant's  conduct 
was  recklesa  and  wanton*  with  a  prayer  for 
exenvlary  damages,  warrantod  recoveiy  there- 
of. 

7.  Carrier*  «=»32I<I3)  -  lastrnetlen  snMt- 
tlRfl  Mgtlgeaoa  la  leaeral  term  held  aafll« 
otont 

An  instcaetiin  in  general  tormn  that  If  the 
jury  found  that  defendant  failed  to  exerdse 

the  highest  practicable  degree  of  care  in  the 
maintenance  of  his  elevator,  and  as  a  direct  re- 
sult thereof  cables  broke  and  the  elevator  fell 
and  plaintiff  was  iajered  thereby,  verdict  must 
be  for  the  plaintiff,  was  not  erroneous  tot  not 
requiring  finding  on  the  specific  acts  of  neg- 
ligent conduct  as  to  which  plaintiff  had  offered 
evidence. 

8.  Appeal  and  error  «=9l064(2)— Trial  ^191 
(9)— lastnietlon  held  to  assums  owner  oper- 
ated elevator  with  knowledge  that  eahles  were 
llahle  to  break,  aad  to  rsqiiire  reversal. 

An  instniction  that  "If  you  find  from  .the 
evidence  that  defendant  continued  to  operate 
aaid  elevator  for  more  than  a  month  after  de- 
fendant was  notified  and  well  linew  that  it  was 
imminently  daogerouB  to  use  said  elevator,  un- 
less the  cables  by  whidi  said  elevator  was  rais- 
ed and  lowered  were  renewed,  and  tliat  if  said 
elevator  was  operated  in  said  condition  said 
cables  were  liable  to  immediately  tueak  and 
said  elevator  to  fall,  and  if  you  find  and  be- 
lieve from  the  evidence  that  defendant  permit- 
ted the  plaintiff  to  get  upon  aaid  elevator  at 
the  time  that  it  fell,  although  defendant  well 
knew  such  facts,  and  that  the  defendant  in 
operating  said  elevator  under  such  conditions 
and  allowing,  plaintiff  to  get  thereon  was  guilty 
of  wanton  and  gross  disregard  of  ito  duty  to- 
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ward  pMptig,"  Msnmed  that  the  eaUei  wen 
in  anch  condition  that  tbey  w«re  llabU  to  break, 
and  defendant  knew  it;  and  aoeh  aMiuiqrtion 
was  error,  neeeasitatinf  reTereal, 

9.  Carriera  «=332l(23)  —  Reqaeeted  laitrM- 
tlons  as  to  ■eglloeaee,  being  mere  Inadvert' 
enoe,  held  without  tapportlag  avldeaoa. 

Beqnested  ins  traction*  that  there  cooM  be 
no  ponitiTe  damages  if  defendant's  act  in  mn- 
nhig  its  elevator  without  replaeinc  the  caUea 
was  dtie  to  mere  Inadrertence  waa  properlr 
refased  as  without  support  in  the  evidence, 
where  plaintiff's  evidence  showed  notices  from 
an  inspector,  and  defendant's  evidence  was  that 
bis  engineer  daily  examined  the  cablea  and 
judged  them  safe. 

tjPlder,  dhnenUng. 

Ai^eal  tFom  St  Louis  (SrciUt  Court ;  Karl 
Kimmel,  Judga 

Action  by  William  Reel  against  the  Con- 
solidated iDvestment  Company.  From  a  Jndg- 
ment  for  plaintiff,  defmdant  aK>eal&  Be- 
veraed  and  remanded. 

Holland,  Bntledge  ft  Laahly,  of  8t  Lonla, 
for  appellant. 

Smith  ft  Pearc;,  oC  St  Loul^  for  respond- 
ent 

BAOIiAND.  0.  Suit  to  recover  damages, 
both  compensatory  and  puultlTe,  for  personal 
Injuries,  allied  to  have  beai  caused  by  neg- 
Ugence. 

Defendant  was  the  owner  ct  a  lO-story 
bnlldl^  <m  Nlntli  and  between  Locust  and 
OUve  streets  In  the  dt?  of  8t  Loute.  A 
part  of  the  basonent  of  the  buUdlng  was 
leased  to  the  HcTague  Catering  Company, 
and  it  cwducted  a  restaurant  therein.  The 
defoadant  maintained  and  operated  for  the 
use  of  its  lessee  a  freight  elevator  or  liolst 
It  ran  Irom  the  bottom  of  the  basement  up 
to  the  level  of  an  areaway,  wbldi  opened  on 
an  alley.  All  of  tbe  sui^Ues  need  by  the 
restaurant  were  delivered  by  way  of  this 
elevator,  and  all  heavy  or  bulky  articles  to 
be  removed  from  the  prmlses  wen  carried 
up  on  It  It  was  customary  and  usual  for 
the  persona  engaged  In  making  such  deliver- 
ies or  removals  to  ride  up  and  down  on  tbe 
elevator,  as  that  provided  the  only  conunu- 
nlcatitm  between  the  basement  and  the  alley. 
The  elevator  was  operated  by  means  of  lev- 
ers, whidi  were  located  In  the  basement 
near  tbe  pit  to  whidi  it  descended.  Persons 
riding  on  the  elevator  had  no  means  of  con- 
trolling its  movements. 

On  April  18, 1918,  the  lease  of  tbe  McTague 
Catering  Company  having  expired,  or  being 
■boat  to  terminate^  it  was  engaged  in  mov- 
ing ita  furniture  and  eau^mtoat  from  de- 
fendant's buUdlng.  Plaintiff,  an  employd  of 
tbe  former,  and  a  coemptoyd  loaded  five  six 


Ob. 

bar  mats  on  tbe  elevator  heretofore  dseerlbed, 

and  got  on  it  with  them  to  be  lifted  to  tbs 
alley.  The  elevator  aacended  is  the  naual 
way.  When  it  had  reaidied  the  ali^  levtf 
and  came  to  a  stDI^  plaintiff  passed  one  «i 
the  mats  to  the  driver  ct  a  wagon  staticmed 
there  to  be  loaded.  Just  as  he  had  done  so 
there  waa  a  cracking  noise,  and  tbe  elevator 
with  the  two  mm  and  the  r«nainlBg  mats 
instantly  fell  to  the  bottom  of  the  basement 
From  the  fall  plaintiff  sustained  the  fol- 
lowing Injnrles :  Both  bones  of  the  left  1^ 
below  the  knee  were  fractured ;  one  or  bottt 
of  them  had  pieces  ot  bone  broken  ectlrelj 
off  of  the  shaft,  and  a  piece  of  one  of  the 
bones  protruded  tbrou^  the  flesh;  the  omall 
bones  of  the  left  ankle  and  foot  were  dis- 
located, some  of  then  fractured ;  the  lower 
end  of  the  flbula  In  the  right  leg  was  frac- 
tured ;  and  the  bones  of  the  rlg^t  ankle  were 
dislocated.  For  some  reason  plaintiff  lay  on 
the  floor  of  the  basement  tcx  an  hour  before 
he  was  removed  to  the  hospital.  During 
that  time  he  suffered  intense  pain-  On  being 
received  at  the  hospital  the  fiActuree  and 
dlslocatimis  w^e  promptly  reduced.  Through 
tbe  flesh  wound  in  the  left  leg  some  Infection 
was  Introduced,  but  this  waa  removed  by 
treatment,  and  at  the  end  of  two  weeks  flte 
leg  was  put  in  a  cast  All  of  the  bones 
united  In  perfect  ai^jwaltlML  Wltb  the  ot- 
ception  of  his  feet  and  ankles,  plalntlfTs  legs 
became  as  strong  as  ever,  and  functioned 
normally.  At  the  time  of  tbe  trial,  October 
28, 1919,  there  was  swelUng  of  both  his  tower 
legs,  feet,  and  ankles;  the  anUes  were  «ttff, 
and  the  arches  of  bis  feet  were  pui-tiflilj 
lowered.  Tba  stlflheas  of  the  anUes  waa 
caused  by  adhesions  and  not  dislocattons. 
The  loss  of  mobUi^,  flexion.  In  the  Itf  t  aidle 
waa  70  per  cent,  in  the  rlf^  anUe^  20  per 
cent  Tlie  stUtaess  of  tbe  ankles  did  not 
prevent  fahn  from  walking  around  fkedy,  but 
it  made  hOm  liable  to  trip  and  tail  orer  sli^t 
obstructions.  The  lowered  artihes  of  his  feet 
caused  pafai  in  walking  or  otmttnued  stand- 
ing. This  ctmdltion  was  but  partially  re- 
lieved by  tbe  use  of  arch  supports.  He  was 
unable  to  walk  more  thali  two  blocks^  with- 
out the  aid  of  a  crutch  or  cane,  on  account 
of  the  pain  that  would  set  up  in  his  ankles. 
The  stiffness  of  the  ankles  and  the  condition 
of  the  arches  are  permanent;  the  swelling 
may  yield  to  treatment  Plaintiff  was  In  the 
hopsltal  from  April  18th  to  the  1st  of  July 
following;  he  was  ccmflned  to  his  bed  for  a 
month  after  that ;  be  has  suffered  great  pain ; 
and  during  the  xemaindec  of  his  life  he  wlU 
experioice  pain  to  some  extent  on  account 
of  the  lowered  arches  of  him  feet  The  fore- 
going statement  of  plain  tiff's  injuries  and  re- 
sulting physical  condition,  at  the  time  of  the 
trial,  is  an  abridgment  o£  his  and  his  phjndr 
dan's  testimony. 
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Plaintiff  was  4S  Team  old;  by  Tocaflwi  be 
was  a  steward  and  chef ;  and  he  bad  been 
in  the  employ  of  the  McTasue  Gatetlnc  Com- 
pany as  steward  for  17  yeara.  At  the  time 
of  his  injury  be  was  receiving  ^.50  a  week. 
On  the  16th  day  of  September  followliig  bis 
injury  he  resumed  bis  work  at  the  same 
weekly  wage:  On  the  Ist  of  Nevember  fol- 
lowing, bis  wages  were  Increased  to  I37.S0 
per  we^.  At  the  time  of  the  trial  he  was 
still  in  the  employ  of  the  McTague  G&terlng 
Company  as  steward,  and  bad  not  lost  a  day 
since  returning  to  work.  He  Incurred  obliga- 
tions for  medical  attention  to  the  extent  of 
f760. 

Olie.  tievator  was  caused  to  teU  the 
breaking  of  the  two  wire  cabiee,  tbrough  the 
medium  of  wbldi  It  vat  raised  and  lowered. 
The  capacity  of  the  levator  was  1,000 
ponnds.  Bach  cable  was  a  half  inch  In  dia- 
meter, and  waa  made  up  of  six  strands  of 
-  Id  wires  eadL  On  or  about  Deoe^ier  S,  1917, 
one  Nei]VGrt,  who  described  faims^  as  an 
^vator  inqtector  in  the  employ  ot  ttie  dty 
«f  St.  liouls,  inspected  the  ^vatcr.  He  tes- 
tifled  that  on  that  occasion  he  found  that  six 
or  sevea  wires  in  tme  of  the  strands  of  one 
-eaMe  were  brokai;  that  these  broken  wires 
reduced  tbestrength  of  the  liaMeSO  per  cent; 
and  that  he  pointed  out  the  broken  wires  to 
Beed,  defendant's  engineer  in  charge  of  the 
building,  wlio  was  preeent  when  the  Inspec- 
ti<m  1^  made.  The  ordinance  of  the  dty  of 
BL  Louts,  if  any,  rdating  to  the  inspectloii 
and  Ueeoslng  of  elerators,  was  not  Introduced 
in  evidence,  but  on  December  6tb  immediately 
IDlIowlng  Neupert's  liui>eetlon,  dtfendant  re- 
oslTed  a  document  purporting  to  have  been 
Issued  by  tb»  Division  ot  BuIUUng  and  In- 
vectiia  oC  the  Departmeot  of  Public  BafMy 
of  the  City  U  Bt  Louis,  and  gned  by  Nen- 
pert  as  *T)epaiy  InMoector."  In  this  pajier 
Uiere  waa  a  statement  to  the  effect  that  from 
an  inspection  it  was  fbund  necessary,-  In  (vder 
to  fUsLCe  tbe  elevator  in  question  in  a  safe 
and  secure  oonditlonf  that  one  of  tbe  hoisting 
cables  be  renewed.  It  concluded  with  a  rec- 
<nmnendatlon  that  the  rraewal  be  made  im- 
mediately. 

33ie  caUe  was  not  renewed,  and  on  March 
4, 1918,  Neupert  again  Inspected  the  elevator 
In  the  presence  of  Reed.  At  that  time  Neu- 
pert found,  according  to  his  testimony,  that 
all  the  stcanda  of  both  cables  had  "opoied 
up."  and  that  there  were  strained  and  brokoi 
(trtree  In  all  of  than  where  tbe  cables  ran 
over  the  aheaves.  Be  thereupon  told  Beed 
to  put  two  new  cables  on  Just  aa  soon  as  he 
could,  and  Beed  iwomlsed  that  be  would  do 
so  that  same  aftemom.  On  the  same  day 
defoidant's  manager  received  a  second  notion 
porportilnj:  to  emanate  tnm  tbe  same  source 
■AS  tbe  first.  In  this  It  was  stated  that  an 
Jnspectien  skowed  that  tbe  ctmdlUoa  oC  taie 


elevator  was  dangenms,  and  that  a  city  oar- 

tlflcate  would  not  be  Issued  until  both  cables 
were  renewed.  The  manager  banded  the  no- 
tice to  the  bulldiog  superlntendoit,  who  In 
turn  passed  It  on  to  Beed,  the  engineer,  with 
tbe  direction,  be  says,  to  glVe  it  attention. 
Tbe  cables  were  not  replaced,  but  were  con- 
tinued in  use  untU  they  brok^  at  the  time 
and  under  the  drcomstances  heretofore  de- 
tailed. 

Plaintiff  called  as  a  wltaess  defendant's 
employ^  who  operated  the  elevator,  and  who 
was  present  and  looked  at  the  cables  during 
both  of  Neupert's  inspections.  He  testified 
that  the  cables  were  cut  and  worn  a  third  of 
the  way.  On  cross-era  mlnatlon  he  wasaaked: 

*Toa  mean  It  was  won  down,  or  there  was 
a  soddoi  cat  In 

He  answered: 

'^o.  It  was  worn  down;  just  worn;  yon 
could  see  ft  was  cut  in  1^  wearing  out,  you 
know;  you  coold  see  It  was  worn  oat  by  pull- 
ing." 

For  tbe  defendant  Its  engineer,  Beed,  who 
had  charge  of  all  the  elevators  in  its  build- 
ing and  under  whose  supa-vlslon  tbey  were 
operated,  testified  that  be  was  present  when 
Neup&rt  made  both  inspections  of  the  ^va- 
tor  in  question,  and  went  over  tbe  cables 
with  him ;  that  In  Dec^nber  Neupert  point- 
ed out  some  bad  mwts  in  one  of  the  cables, 
and  told  him  It  would  bear  watdilns;  Uist 
thereafter  until  the  day  of  tbe  accident  he 
examined  the  cables  daily  to  see  whether 
these  was  any  inmiediate  danger  of  Oiem 
giving  away,  and  dlsoomed  none;  that' on 
Mandi  4th  both  were  still  In  falriy  good  con- 
dition; there  being  a  wire  brokm  here  and 
Oxn,  probably  as  many  as  five  or  six  to  tbe 
strand  all  tdd;  and  that  it  waa  bis  Judg- 
ment as  an  engineer  at  that  time  that  tbe 
cables  could  still  be  used  with  reasonable 
safety  tor  a  period  of  from  9  to  12  months. 
He  further  testified  that,  as  tbe  break  in  the 
both  cables  was  straight  across,  It  was  his 
opinion  that  It  bad  boon  caused  by  "Jam- 
ming" the  elevator— that  is,  by  potting  the 
power  on,  or  continuing  it,  after  the  move- 
ment of  the  elevator  had  been  impeded  by 
some  extraneous  object,  causing  additional 
strain — that  had  the  cables  given  way  from 
wear,  all  of  the  strands  would  not  have  bro- 
ken simultaneously,  and  the  first  one  to  break 
would  have  sainted  from  the  others  by  un- 
raveling. There  was  abundant  direct  evi- 
dence, however,  on  the  subject  of  whether 
there  was  a  "Jamming"  of  the  elevator,  and 
all  of  it  was  to  tbe  effect  that  nothing  ot 
the  kind  occurred. 

With  respect  to  this  phase  of  the  case  de- 
fendant called  one  other  witness.  He  was  an 
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Inspector,  for  a  firm  engaged  in  manufacrtiuv 
Ing  and  Installing  elevators.  He  testified 
that  he  waa  In  tbe  employ  of  the  defendant 
In  January  and  Febmary,  ldl8,  and  during 
that  time  was  familiar  with 'the  condition 
of  the  cables  in  question ;  that  when  he  left 
tbe  mployment  on  the  last  of  February 
there  was  a  few  wires  In  the  strands  broken ; 
but  that,  in  his  opinion,  as  an  expert,  the 
strength  of  the  cables  was  not  subetantially 
lessened  on  that  accoxuit. 

On  a  trial  to  the  jory  a  verdict  was  re- 
turned, assessing  plalntUTs  compensatory 
damages  at  $25,000  and  his  exemplary  dam- 
ages at  $20,000.  Judgment  for  $46,000  in  his 
favor  followed.   Defendant  appeals. 

The  sufficiency  of  the  petition  is  dial- 
lenged/and  error  Is  predicated  on  ihe  giving 
and  refualng  of  Instructions.  TBbw  will 
be  taken  up  In  due  course. 

El ,  I]  1.  The  petition  Is  In  two  parts.  The 
first  otmtaiUB  allegations  to  tbe  effect  that 
while  plaintiff  was  a  passenger  on  an  ele- 
vator owned  and  operated  by  defendant,  the 
elevator  fell,  and  plaintiff  was  thereby  In- 
jured. The  Injuries  are  set  out,  and  there 
follows  a  prayer  for  damages  in  the  sum  of 
$26,000.  Appellant  makes  the  point  that  this 
part  of  the  petition,  which  It  terms  the  first 
count,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  If  It  was  In  fact 
the  whole  count,  the  position  would  be  well 
taken,  because  the  mere  allegations  that 
the  relation  of  carrier  and  passenger  existed, 
and  that  while  it  existed  the  passenger  was 
injured,  in  connection  with  <he  carriage, 
without  the  further  averment,  in  general 
terms  at  least,  that  the  injury  resulted  from 
the  carrlw's  negllguice,  do  not  state  a  cause 
of  action.  Bawson  v.  Railroad,  129  Mo.  App. 
613,  107  S.  W.  1101.  But  the  petition  con- 
tains only  one  count,  and  the  part  just  re- 
ferred to  Is  not  all  of  it.  Following  the 
prayer  for  actual  damages  are  further  al- 
legations to  the  effect  that  the  defmdant  for 
a  month  prior  to  plaintiff's  injury  well  knew 
that  the  elevator  was  in  a  dangerous  condi- 
tion, and  could  not  be  run  without  imperil- 
ing the  lives  of  persons  using  it;  that  on 
March  4th  an  inspector  of  tbe  city  of  St. 
Ix)uls  notified  defendant  that  It  was  danger- 
ous, and  a  certificate  would  not  be  Issued  for 
It  until  the  two  cables  were  renewed;  that, 
notwithstanding,  defendant  continued  to  op- 
erate the  elevator;  that  during  the  time  of 
such  continued  operation  it  fell  while  plain- 
tiff was  riding  on  It,  "Injuring  plaintiff  as 
aforesaid";  and  that  defendant's  conduct 
in  the  premises  was  reckless  and  wanton. 
These  supplemental  allegations  are  followed 
by  a  prayer  for  punitive  damages,  and  they 
were  no  donbt  added  primarily  for  the  pur- 
pose ot  furnishing  a  basis  in  the  pleadings 
for  the  allowance  of  such  damages.  Not- 
witbatanding,  tbe  petition  most  be  construed 
as  a  vbciBt  and  In  so  d<dng  it  Eeasonably 


appears  that  plalntifl^s  injur?  Is  charged  to 
have  been  caused  by  d^endant's  neglig^ceb 
While  the  pleading  Is  by  no  means  a  model, 
it  is  sufflcirait  after  verdict. 

[t]  2.  Appellant  omtends  that  neitiier  the 
petition  nor  the  evidence  was  snffldoit  to 
authorize  an  award  of  punitive  damages.  In 
order  to  jnstuy  tbe  infliction  of  punitory 
damages  for  tfie  commissi<ni  of  a  tort,  the  act 
c<nuplalned  ot  must  have  been  done  wantonly 
or  maliciously.  I.ampert  v.  Drug  Oa,  2^ 
Mo.  409,  141  S.  W.  1095,  37  I..  B.  A.  (N.  S.) 
533,  Ann.  Oas.  1913A,  351.  Ordinarily  mdi 
damages  are  not  recovonble  In  actions  for 
negligence,  because  negligence,  a  mere  omL»- 
slon  of  the  duty  to  exercise  care,  Is  th«  an- 
tithesis o£  willful  or  intentional  conduct. 
Bamlng  v.  Railroad,  157  Mo.  477.  67  8.  W. 
268;  Btndbental  v.  Railway,  48  Mo.  App. 
468.  But  an  act  or  omlaalon,  tliongh  proper- 
ly diaracterlied  aa  negllg«it,  may  manlfeat 
such  reckless  tBdlff«r«toe  to  tbe  rights  of 
others  that  tbe  law  wUl  Imply  that  an  in- 
jury resulting  from  it  was  IntentionaUy  in- 
filoted.  McNamara  v.  Tranrit  Ga,  182  Ho. 
676,  81  S.  W.  880,  66  U  R.  A.  486;  Railroad 
V.  Arms,  91  U.  8.  489,  23  L.  Bd.  874.  Or, 
there  may  be  cooisclous  ne^lgence  tanta- 
mount to  intentional  wrongdoing,  as  where 
the  person  doing  the  act  or  falling  to  act 
must  be  conadona  of  hla  conduct,  and, 
though  having'  no  apedflc  Intent  to  Injure, 
must  be  cousdoua,  from  big  knowledge  of 
surrounding  drcnmstances  and  dating 
ccmditions,  that  hla  coadnct  will  natnrally 
or  probably  reantt  In  Injury.  LonlartUe^  etc 
Railroad  Oa  v.  Anchors,  114  Ala.  493,  22 
Sonth.  279,  62  Am.  St  Bep.  U6.  In  eltker 
case  panltlve  damages  are  allowvbla  tar  n- 
suiting  injury. 

[4]  Whether  defendant  Is  Uatde  for  ez- 
«nplary  damages  in  this  case  is  to  be  de- 
termined from  the  conduct  ot  Reed,  Its  en- 
gineer. His  acts  or  omlsslcms.  with  reqpect 
to  the  maintenance  and  0[>eraUon  of  the  ele- 
vator, were  those  of  the  defendant  Haebl 
V.  Railroad,  119  Mo.  325.  24  S.  W,  737, 

[6, 1]  One  permissible  view  of  the  evidence 
Is  that  at  the  time  of  the  inspection  on 
March  4th  and  subsequently  the  cables  of 
the  elevator  were  so  worn  and  broken  that 
they  were  likely  to  give  way  at  any  Instant 
while  In  use;  that  Reed  not  only  knew  the 
physical  condition  of  the  cables,  but  he  also 
knew  and  appreciate<l  the  Imminent  danger 
necessarily  Incident  to  th^r  further  use;  and 
that  his  failure  to  renew  them  during  a  pe- 
riod of  six  weeks  was  not  and  under  the 
circumstaucee  could  not  have  been,  the  re- 
sult of  mere  inadvertence,  but  of  an  utter 
indifference  to  the  rights  of  those  whose 
lives  and  limbs  were  thereby  dally  and  hour- 
ly Imperiled,  equivalent  to  intentional  wrongs 
doing.  Both  the  pleading  and  the  evidence 
were  sufficient  to  anttioriia  an  awud  ot  ex- 
emplary  damages, 
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[7}  3.  FlftlntUTs  main  InBtmetlon  No.  1 
solymitted  the  queatlon  of  defendant's  neg- 
Ijgenoe  in  this  langoage: 

"And  if  yoa  farther  find  and  beliere  from  the 
evidence  defendant  failed  to  exercise  fh«  high- 
c8t  practicable  degree  of  care  in  the  mainte- 
nance of  aaid  eleratOT,  and  as  s  direct  result 
thereof  said  cables  broke  and  said  elevator  fell 
and  plaintiff  was  iajared  tberebr*  than  your 
Terdiet  most  be  for  ths  plaintiff,*'  etc. 

Appellant  contends  that,  as  plaintiff,  not- 
withstanding the  charge  of  general  negli- 
gence In  his  petition,  pnt  on  evidence  tend- 
ing to  ^ow  Bpedflc  acts  of  negligence,  the 
instruction  shonld  have  required  the  ]ary 
to  make  a  finding  with  respect  to  diose  acts. 
Bnt  plaintiff  was  well  within  Ms  rights  in 
not  farther  assuming  a  greater  burd«i  than 
the  law  Imposed  on  him,  and  under  the  rul- 
ing in  Orcutt  T.  Cent.  Bldg.  Co.,  214  Mo. 
35,  112  S.  W.  632,  the  instruction  was  not 
erroneous,  in  that  It  submitted  thejiuestion 
of  negligence  In  general  terms. 

[t]  The  same  Instruction,  after  directing 
the  Jury  as  to  what  matters  shonld  be  taken 
into  condderaUon  In  assessing  plaintiff's 
compensatory  damages,  proceeded  as  fol- 
lows: 

"If  yon  find  Crom  the  evidence  that  defendant 
continued  to  operate  said  elevator  for  more 
than  a  month  after  defendant  was  notified  and 
wen  knew  that  it  was  imminently  dangerous  to 
use  said  elevator,  unless  the  cables  by  which 
«aid  elevator  was  raised  and  lowered  were  re- 
newed, and  that  if  said  elevator  was  operated 
in  said  condition  said  cables  were  liable  ta  Im- 
mediately break  and  said  elevator  to  fall,  and 
if  yon  find  and  beHeva  from  the  evidenee  that 
defendant  permitted  th«  plaintiff  to  get  upon 
■aid  ekrator  at  the  time  that  it  fell,  although 
defendant  well  knew  such  facts,  and  that  the 
defendant  in  operating  said  elevator  under  such 
conditions  and  allowing  plaintiff  to  get  thereon 
was  guilty  of  wanton  and  gross  disregard  of  Its 
duty  toward  plaintiff  to  exercise  care  for  his 
safety,  then  you  are  Instrncted  that  in  addition  j  img^x  t}]^^  "said 
to  the  actual  damages  you  are  justified  in  as- 1  m-dlatelv  break' 
sesBing  such  farther  damasea  known  in  law  as 
•punitive*  or  Vzemplaty*  damages  as  a  punish- 
ment," etc 

The  quoted  part  of  the  instruction  Is 
olearly  subject  to  appellant's  criticism  that 
it  assumed  as  true  facts  In  dispute.  The 
only  hypotheses  of  fact  submitted  by  it  to 
the  Jury  for  their  determination  were  wheQi- 
er  def«idant  continued  to  operate  the  eleva- 
tor for  more  than  a  month  after  It  was  noti- 
fied of  its  condition,  and  whether  It  permi^ 
ted  plaintiff  to  get  upon  the  elevator  at  the 
time  it  felL  It  assumed  that  defendant  "well 
knew  that  It  was  imminently  dangerous  to 
vse  said  elevator  unless  the  cables  •  ♦  • 
were  renewed,  and  that  if  said  elevator  were 
operated  in  said  condition. said  cables  were 
liable  to  immediately  break."  This  assump- 
tion occurred  a  second  time,  "although  de- 
fendant well  knew  sudi  facts."   The  facts 


assumed  were  fbat  the  eablM  were  In  swik 
omdltion  that  they  were  liable  to  Immedi- 
atdy  break,  and  defendant  knew  it  Re- 
spondent says  that  they  were  established  by 
all  the  erldmce  In  the  case,  and  wwe  not 
really  in  dispute.  On  the  contrary,  their 
existence  or  nonexistence  was  the  eaaence  of 
the  controversy. 

Beed  had  had  IT  years'  experience  as  a 
8tati<mery  engineer  and  during  9  of  those 
years  he  had  been  in  charge  of  the  elevators 
in  defmdant's  building.  He  went  over  the 
cables  with  the  city  Inspector  in  March.  He 
testified  that  at  that  time  they  were  in 
fairly  good  conditi<m ;  tibat  while  thwe  were 
a  few  broken  wires  and  scHne  bad  spots,  there 
was  nothing  to  indicate  that  there  was  any 
immediate  danger  of  the  cables  breaking; 
that  it  was  bis  Judgment  then  that  they 
could  be  safely  used  for  a  further  period  of 
fran  9  to  12  months;  and  that  from  that 
time  on  he  examined  them  dally,  and  at  no 
time  discovered  anything  in  their  appearance 
or  condition  to  indicate  danger  from  th^ 
nmtinned  use;  The  notice  issued  by  some  de- 
partment of  the  city  govenmient  of  the  cltj 
of  St.  Louis  In  which  It  was  stated  that  the 
elevator  was  in  &  dangevoua  CMdltion  was 
no  proof  of  the  fact 

Absent  an  ordinance  Imposing  some  other 
or  different  duty.  It  was  Incumbent  upon 
Beed,  notwithstanding  the  notice,  to  deter- 
mine for  hlms^  whether  such  ctmditlon  ex- 
isted in  fact  And  If  be  made  daily  examina- 
tlooe  of  the  cables,  aa  he  says,  and  if  he, 
in  good  faith  and  in  the  exercise  ot  an 
honest  Judgment,  believed  that  during  that 
time  they  could  be  safely  used,  then  his  con- 
tinued operation  of  the  elevator  without  re- 
newing the  cables  was  neither  wanton  nor 
malicious — his  conduct  in  that  respect  was 
in  no  sense  an  Intentional  wrongdoing.  The 
assumption  in  the  instruction,  therefore, 
that  the  d^endant— that  is,  Beed— "well 
cables  were  liable  to  Im- 
was  prejudicial  error. 
The  argumentatlTe  form  In  which  the  in- 
strucdon  was  phrased  had  its  Influence,  no 
doubt,  in  bringing  about  a  verdict  that  was 
grossly  exces^ve. 

[I]  4.  The  court  refused  two  Instructions 
asked  by  defendant  to  the  effect  that  if  ita 
failure  to  replace  the  cables  "was  due  to 
mere  inadvertence,"  there  could  be  no  re- 
covery of  punitive  damages  by  {daintitt.  The 
instructions  were  properly  refused  because 
there  was  no  substantial  basis  in  the  evt< 
deuce  for  the  hypothesis  embodied  is  them. 
PlaintlCF's  evidence  afforded  no  ground  for 
the  inference  that  Beed's  failure  to  renew  the 
cables  was  the  result  of  mere  heedlessness, 
thoughtlessneas,  or  inattention,  and  defend- 
ant's was  to  the  effect  that  Reed  examined 
the  eabies  dally,  and  did  not  replace  then  be- 
cause  it  was  his  deliberate  jndgment  0iat 
they  could  be  safely  used. 
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Tot  On  error  noted  tn  giTlng  plalntUTa 
lutmctlnt  Na  1,  tlie  Jadgment  Is  rereraed, 
and  the  cann  lenunded. 

BMAlSt,  0^  coDcnra. 
BBOWN,  absent 

PBB  CUBIAM.  The  fOregolng  o]^on  of 
BAGTAND,  C,  is  adopted  as  ttae  opinion  of 
the  court 

ORA,VBS  and  WOODSON,  7J.,  coDCnr. 
JAMKS  T.  Bli&IB,      Goncim  in  result 
BLDSa,  dissenta. 


O'BANNON  et  al.  v.  McARRON  at  al. 

<Na.  21495.) 

(Supreme  Court  of  Missouri,  Dlvlsiwi  No.  1. 

Dec  19.  1921.) 

1.  Acknowladgment  «=s55(l)— Clark's  eertlll- 
eate  ef  aoknewManant  oa  •harlff'a  deed  set 
ooaelatlve. 

Ber.  St.  1009.  |  2820,  proridtaic  that  naithw 
oertlflcatft  of  ntkntnrltdgmeat  nor  proof  of  any 
instrnmeDt  affecting  real  estate  described  m 
nctfon  28iB  shall  be  eoncluBive,  but  may  be 
rebutted,  applies  to  a  certiScate  of  acknowledg* 
uent  indorsed  by  the  derk  on  a  sheriff's  deed 
to  land  sold  under  execution,  notwitfastandinr 
the  distinction  that  an.  ordinary  deed  passes 
title  as  to  the  parties,  though  not  acknowledged, 
whOe  a  8lieriff*8  deed  most  conform  to  atatatorj 
requirements. 

2.  Aoknowledoment  «=»55( I)— Clerk's  entry  of 
acknowledsment  of  sheriff's  deed  Imports  ab- 
solute verity. 

Since  the  certificate  of  an  officer  before 
whom  an  acknowledgment  is  made  is  not  con- 
clusive as  to  the  facts  recited  therein,  but  may 
be  overthrown  by  extrinsic  evidence,  the  cer- 
tificate of  acknowledsment  indorsed  by  the 
clerk  on  a  sheriff's  deed,  being  no  part  of  the 
record  of  the  pourt,  is  merely  prima  facte 
evidence  of  the  facts  recited  by  it,  but  the 
clerk's  entry  of  such  acknowledgment,  with 
the  names  of  the  parties  to  the  suit  and  a 
description  of  the  property  conveyed,  while  not 
necessary  to  make  the  deed  effective,  becomes 
a  part  of  the  record  of  the  court  and  imports 
absolute  verity, 

3.  Continuance  ^26(2)— Delay  after  trial  to 
procure  properly  aoknewledged  sheriff's  deed 
before  deoislon,  properly  denied. 

In  an  action  nnder  Bev.  St  1919,  |  1070, 
to  quiet  title,  where  plaintiffs  were  fidly  ad- 
vised by  defendant's  answers  of  the  letter's 
claim  that  a  sheriff's  deed,  throogb  which 
plaintiffs  deraigned  title,  was  not  acknowledged 
according  to  law,  and  any  diligence  would  have 
discovered  the  Infirmity  in  time  to  obtain  an- 
other deed,  the  court  properly  refused  their 
request  at  the  close  of  the  trial  to  defer  de- 
cUdon  nntil  they  had  the  opportunity  to  pro- 
enre  such  deed. 


(Uo. 

Appeal  from  Circuit  Court;  Ledede  Ootinty. 

Action  by  W.  8.  O'Bannou  and  another 
against  A.  E.  McArron  and  another.  Judg- 
ment for  defendanta,  and  plaintlffa  aMKel* 
Affirmed. 

Ifc  C  Uayfleld.  Lebanon,  and  John  8. 
Uaymes,  of  Buifalo,  for  appellants. 

W.  0.  Hawkins,  of  Buffalo,  and  Homan 
Pufabl,  of  BoUw,  for  respondents. 

RAOLAND,  a  This  Is  an  action  under 
secUott  2585,  B.  S.  1909  (now  section  1970» 
R.  S.  1919),  to  qntet  title  to  160  acrc»  of  laud 
in  Dallas  county.  The  suit  was  commenced 
in  that  county,  and  then  removed  to  the  cir- 
cuit court  of  Laclede  county  on  change  of 
venue. 

On  April  21,  1003,  J.  H.  McArron  owned 
75  acres  of  the  land  in  controversy,  and  the 
defoidant  A.  B.  McArron,  his  mother,  owned 
the  remaining  85  acres.  On  ttiat  date  they 
Joined  id  giving  a  deed  of  trust  on  the  entire 
160  acres  to  secure  to  one  Booth  the  pay- 
ment of  a  note  of  eroi  date  for  fOOO  with 
interest 

On  October  U,  1912.  one  P.  H.  Baymee  and 
another  recovered  a  Judgment  against  M.  M. 
Buttram,  J.  ^.  McArron,  J.  A.  Brownfleld^ 
T.  J.  Miller,  and  Abe  Buttram  In  the  cir- 
cuit court  of  Dallas  county  for  the  sum  of 
9200,  with  interest  and  costs. 

On  or  about  March  3,  1913,  defendant  A. 
B.  McArron  sold  and  conveyed  ber  85  acres 
of  land  to  her  son,  J.  H.  McArron,  who  there- 
upon gave  a  deed  of  trust  on  the  entire  160- 
acres  to  the  defoidant  Walton  Trust  Com- 
pany to  secure  a  loan  of  11,000.  Subject  to- 
that  deed  of  trust,  he  gave  his  mothn  a 
second  one  on  the  whole  tract  to  secure  9800, 
the  remainder  of  the  purcSuae  money  due 
her  for  the  86  acres.  The  proceeds  of  tiie- 
$1,000  loan  were  used  in  paying  the  debt 
secured  by  the  BooQi  deed  of  trust  and  In 
putting  some  Improvements  on  the  land. 

Execution  Issued  on  the  Haymea  judgment 
February  8,  1915,  and  at  a  sale  thereunder 
on  March  IStli  f(^owing  all  of  the  land  in 
controversy  was  sold  to  T.  J.  Aniler,  one  of 
the  execution  defendants.  MUler  received  a 
sherltC's  deed,  and  two  months  later  conv^ed 
to  plaintiffs  by  qnltdaim  deed. 

At  a  foreclosure  sale  under  the  deed  ot 
trust  given  to  secure  the  payment  of  the  |800 
to  Mrs.  McArron,  had  on  April  12,  1916,  she 
became  the  purchaser  and  received  a  trus- 
tee's deed  purporting  to  convey  the  land  to- 
her. 

Hie  Haj'mes  Judgment  was  on  a  note  of 
which  M.  M.  Buttram  was  the  principal  mak- 
er. J,  H.  McArron,  Brownfield,  Miller,  and. 
Abe  Buttram  were  bla  sureties.  It  was  sup- 
posed that  H.  M.  Buttram  and  Brownfleld 
were  Insolvent  and  that  as  a  conseqooice  Uie 
payment  ot  the  Judgment  devolved  upm  th&- 
remaining  Uiree.  McArron  and  Miller  eadb. 


286  80UTHWBSTEIBN  BEPOBXBB 


Aa>For  otltar  easss  sse  sann  tople  and  KBT-NUUBBR  la  all  Key-Nambared  XHgsitB  and  ladtsss 


Digitized  by  Google 


Ibk)  0*BAKN01ir 

(m 

made  a  partial  payment  Afterwards,  ac- 
cording to  defradants'  eridenee,  while  Mc- 
Arron  was  absent  from  home  In  attendanoe 
on  a  session  of  the  Legislature,  of  which  he 
was  a  member,  Miller,  being  threatened  witli 
execution,  paid  the  remaining  amount  due  on 
the  Judgment,  and  then  himself  ordered  the 
^ecntion  under  which  he  bought  McAmm's 
land  worth  ^}BW>  for  the  snm  of  ?TO.  There 
was  evidence,  howerer,  on  the  part  of  plain- 
tiffs tending  to  controvert  that  of  defendants 
with  respect  to  the  Judgment  having  been 
fully  paid  t>efore  the  execution  sal& 

The  sheriff's  deed  delivered  to  Miller  pur- 
suant to  the  execution  sale  was  on  its  face 
regular  in  all  respects.  A  certiflcate  of  ac> 
knowledgment  was  Indorsed  thereon  by  the 
clerk  of  the  drcnlt  court  of  I>allB8  county, 
wblcli  recited  that  the  sheriff,  VlanagUk, 
"then  and  there,  in  open  court,  before  the 
said  judge,  acknowledged  the  said  Inatru- 
ment,"  etc.  The  clerk,  called  as  a  witness 
by  defendants,  over  the  objection  of  plaln- 
tlfTs,  testlOed  that  Flanagin  did  not  in  fact 
acknowledge  the  deed  "in  oipeu  court,"  or 
anywhere  else ;  that  the  deed  was  signed  by 
]<^anagln  in  his,  the  clerk's,  otttee  something 
Uke  a  week  after  court  adjourned ;  and  that 
he  then  Indorsed  the  formal  certlQcate  of 
acknowledgment  on  it  He  further  testified 
that  that  was  according  to  the  usual  practice 
followed  in  his  office;  that  be  tH^epared  the 
deeds  for  the  sheriff;  and  that,  being  too 
busy  to  do  so  while  the  court  was  sitting,  be 
waited  until  after  term  to  write  them.  There 
was  no  entry  of  any  kind  with  respect  to  the 
aclmowledgment  on  the  clerk's  minute  book 
or  other  records  of  the  court 

The  petition,  in  addition  to  alleging  claim 
of  title  by  plaintiffs  and  adverse  claims  by 
defendants,  set  out  plaintiffs*  chain  of  title, 
one  link  In  which  was  the  sheriff's  deed  to 
Miller.  The  defendants  filed  separate  an- 
swers. Both  denied  that  plaintiffs  had  any 
title  whatever.  They  averred  that  the  sher- 
iff's deed,  Just  referred  to,  was  in  fact  no 
deed,  because  It  was  never  acknowledged  ac- 
cordii^g  to  law.  In  her  answer  Mrs.  McArroo 
claimed  to  own  the  laud  in  fee  subject  to  the 
deed  of  trust  for  |1,000  held  by  her  eodtfend- 
ant.  She  asked  the  court,  however.  In  the 
event  it  found  that  the  plaintiffs,  through 
the  sheriff's  deed  as  a  mesne  conveyance  had 
acquired  some  title,  that  she  be  subrogated  to 
the  rights  of  the  holder  of  the  note  secured 
by  the  Booth  deed  of  trust  and  also  that  a 
vendor's  lien  be  enforced  la  her  favor.  The 
Walton  Trust  Company  claimed  to  have  a 
first  lien  under  its  deed  of  tmst  but  it  also 
asked  to  be  subrogated  to  the  rights  of  the 
benefldary  under  the  Booth  deed  of  trust,  if 
the  court  found  against  Its  coutwitlon  with 
respect  to  the  InTalidl^  of  the  i^eriff's  deed. 

A  jury  was  expressly  waived,  and  the 
came  was  tried  to  ttte  court  The  {dalntlffs 
asked  and  the  eonrt  nfnaed  a  declaratlcm 
oC  law  to  the  effect  Uwt  fb9  certlficat«  of 
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acknowledgment  Indorsed  upon  the  sEadUrs 
deed  was  conclusive  of  tbe  facts  stated 
therein. 

The  court  found  the  issue  for  defendants,' 
finding  iiieclflcally  that  the  shwlff's  deed  was 
void  and  conveyed  no  title  whatever.  De- 
fendants had  Judgment  accordingly,  and 
plaintiffs  appeaL 

1.  On  the  face  <^  the  answers  It  would  be 
a  question  as  to  whether  those  pleadings 
had  converted  this  action,  which  was  com- 
menced as  one  at  law,  into  one  In  equity.  But 
the  issue  that  was  actually  tried  and  de- 
termined in  the  court  below,  namely,  the 
legal  title  to  the  lands  in  controversy,  was 
clearly  one  at  law.  The  trial  court  and  the 
parties  evidently  r^rded  the  action  as  pure- 
ly legal,  and  we  will  so  treat  it  for  the  pur- 
poses of  review. 

The  contmtlon  of  plaintiffs  with  req>ect 
to  the  title  is  briefly  this:  Immediat^y  upon 
the  rendition  of  the  Judgment  against  J.  H. 
McArron  in  October,  1912,  Its  lien  attached 
to  the  75  acres  of  the  land  In  controversy 
then  owned  by  him.  When  his  mothw  con- 
veyed the  remaining  85  acres  to  him  in 
March,  1913,  the  lien  at  once  fastened  itself 
upon  that  land  also.  When  the  ilea  of  the 
Booth  deed  of  trust  was  discharged,  the  Judg- 
ment  llm  became  a  first  lien,  and  had  priority 
over  those  of  the  deeds  of  trust  subsequently 
glvra  respectively  to  the  Walton  Trust  Com- 
pany and  Mrs.  McArron.  The  sale  had  In 
execution  of  the  Judgmmt  and  the  sheriff's 
deed  made  pursuant  thereto  cut  off  and  ex- 
tinguished the  subsequent  liens  and  passed 
an  unlncambered  title  in  fee  simple.  The 
defendants  cootoid  that  the  sheriff's  deed 
was  void,  principally  because  it  was  not  ac- 
knowledged according  to  the  statutory  re- 
quirement. 

[1]  The  (mly  question  presented  by  the 
record  is  whether  the  certificate  of  aclmowl- 
edgraent  indorsed  by  the  clerk  on  a  sher- 
iff's deed,  made  for  the  purpose  of  convey- 
ing lands  sold  under  execution,  is  amduslve 
with  respect  to  its  recitals  of  fact  That 
question  is  to  be  solved  by  determining 
whether  the  provisions  of  section  2820,  B. 
H.  1909,  are  applicable  to  such  a  certificate. 
That  section  reads: 

"Neither  the  certificate  of  tht  acknowledg- 
ment nor  the  proof  of  any  sudi  inatrumeot  nor 
the  record  nor  the  transcript  of  tbe  record 
of  such  instrument,  shall  be  condusive,  In^ 
the  same  may  be  rebutted." 

Under  the  settled  construction  of  this  stat- 
ute, with  respect  to  conveyances  generally, 
the  certiflcate  of  acknowledgm^t  Is  merely 
prima  facie  evidence  of  the  facts  recited  in 
it;  It  may  be  overthrown  by  evidence  all- 
undo  showing  Its  falsity.  Albright  v.  Ste- 
venson, 227  Mo.  833,  126  9.  W.  1027. 

Th0  only  question  is:  Does  the  statute  ap- 
jAy-  to  certificates  of  the  character  oi  tbe 
one  trader  cMsideratltnL?  Its  q;»eclflcatloB  la 
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"the  certificate  of  acknowledgment  *  *  .  * 
ot  any  audi  Instmment"  Tb^  words  **aay 
floch  InBtnunenf '  plainly  refer  to  ttie  taiatra- 
ment  described  In  section  281S  preceding, 
namely,  "every  instrument  In  wiitli^  con- 
Teylng  or  affeetli^  real  estate."  This  lan- 
gnage  is  aU-induslre  and  clearly  oompr»* 
bends  within  its  tetma  a  sherilTs  deed  made 
in  consummation  of  a  sale  under  execution. 

But  It  is  said  that  a  sheriff's  deed,  snob  as 
the  one  involved  In  this  case,  'is  not  like 
an  ordinary  conveyance,"  and  conseqnmtly 
statutory  provisbms  governing  the  latter  are 
InaKwUcaUe  to  the  toxmor.  There  is  this 
diflbrence.  The  deed  of  an  owner  ot  real 
estate  whea  signed  and  delivered  by  him, 
will  pass  title,  regardless  ot  wh^er  be  ac- 
knowledges  U  or  not;  whUe  that  of  s  sher- 
iff, pursuant  to  a  sale  under  execution,  will 
not  be  effectual  unless  aU  the  statutory  re- 
quirements are  compiled  with.  The  coavey- 
ance,  being  In  Invitnm,  will  be  ineffectual 
to  deprive  the  owner  of  his  title  unless  made 
in  strict  conformity  with  tho  statutory  power 
conferred  upon  the  sheriff  tio  that  cud.  Byan 
T.  Oarr,  46  Ua  488.  His  deed,  therefor^ 
must,  among  other  aings,  be  acknowledged 
before  the  dvcmt  court  of  ttie  county  in 
which  the  estate  is  situated,  and  a  curtlficate 
ot  the  adaiowledgment  must  be  indtvsed  tqh 
on  It  by  the  drak  of  the  court  Absoit 
either  the  acknowledgment,  or  the  indorse- 
ment of  a  certificate  of  bu(A  an  a^owle<^ 
ment,  the  deed  is  wh<^  ineffectual  as  a  ccm- 
veyance.  Allen  r.  Uoea,  27  Mo.  354.  Aside 
from  the- features  spedflcally  prescribed  for 
it  by  statute,  there  is  no  essential  difference 
Mtween  a  sheriff's  deed  under  execution  and 
the  deed  at  a  private  party.  Both  are  "in- 
struments In  writing,  eonvctying  <w  affecting 
real  estate."  The  purpose  subserved  by  an 
acknowledgmmt  and  the  indorsement  of  the 
certificate  thereof  on  the  instrument  Is  the 
same  In  both  cases,  namely,  to  reaAcr  the 
instrument  eligible  to  record,  and,  when  re- 
corded, thereby  to  Impart  notice  to  snbsequoit 
purduuers  and  incumbrancers.  There  Is  no 
more  reason  for  the  certificate  of  acknowledg- 
ment to  be  cmdusive  In  the  we  case  ^nan  In 
the  other. 

[2]  The  rule  that  the  certificate  of  an 
officer  before  wbom  an  ac^owledgmoit  is 
made,  or  purports  to  have  beea  made.  Is 
not  conclusive  as  to  the  facta  recited  therein, 
but  may  be  overthrown  by  utrinslc  evidence, 
is  the  settled  policy  of  this  state.  Pierce  v. 
Ueorger.  103  Mo.  640,  544,  15  S.  W.  848. 
The  certlflcate  of  acknowledgment  Indorsed 
by  the  clerk  on  a  sheriff's  deed  is  no  part 
of  the  record  of  his  court  Tb&n  can  be  no 
reason,  therefore,  why  it  should  have  any 
greater  sanctity  titan  the  certificate  of  an 
officer  before  whom  an  acknowledgment  is 
made.  So  f ar  as  tiw  security  of  titles  and 
the  protection  ot  purchasers  are  concerned, 
the  statute  iMwvldes  wie  safeguard  with  re- 


spect to  the  acknowle^ments  ot  aberlff's 
deeds  that  does  not  exist  aa  to  those  of  ibe 
deeds  of  prlvata  parties.  It  teviirea,  in  addi- 
tion to  indorsing  on  tbe  deed  a  oertlflcate 
of  the  acknowledgment,  that  tbe  clerk  sbaU 
make  an  entry  of  such  acknowledgment,  with, 
the  names  of  the  parties  to  the  suit  and  a 
description  of  the  property  thereto  etrnv^ed. 
While  this  entry  may  not  be  necessary  to 
make  tiie  deed  effective  as  a  ooiveyanoe 
(Scruggs  V.  Scruggs,  41  Mo.  24S),  yet  when 
made,  it  becomes  a  part  of  the  reoocd  «C  the 
court,  and  as  sudi  imports  abaolate  vwlty. 
While,  tberefore,  the  certificate  indorsed  on 
the  deed  Is  merely  prima  fade  evidMies  of 
the  facts  redted  by  it  the  entiy  of  leond 
is  C(mduBive. 

[S]  At  tbe  dose  of  the  trial  below  plain- 
tiffs requested  tbe  court  in  the  erent  it  was 
of  the  opinion  that  the  sherUTs  deed  offered 
in  evidence  had  not  been  acknowledged,  to 
defer  Us  dedaUm  imtU  they  bad  the  oppor- 
tunity of  procuring  another  dead.  The  plain- 
WU  were  folly  adrtssd  by  the  answers  tn 
Oie  case  of  the  attack  that  would  be  made 
on  the  title  asserted  by  them.  Any  diligence 
wfaatem  on  their  part  would  have  discov- 
ered the  Inflrmlty  in  the  sbarlfrs  deed  in 
ample  time  for  them  tn  ban  obtained  an- 
other deed,  if  the;  wve  oitttled  to  one. 
Tbey  chose  to  stand  on  the  one  tii^  liad 
and  must  noir  aUde  tbe  conseiinaices  of  that 
dedsloiL 

No  renrslUe  error  aivaarlnc  the  Judg- 
ment is  aSlnned. 

SMAU^  C>i  concurs. 
BROWN,  C  absent 

PER  CURIAM.  The  foregoing  ophilou  of 
RAGLAND.  C,  is  adopted  as  the  opinion  of 
the  court  * 

All  the  Judges  concur. 


GOODWIN  V.  EUOAS  «t  al.    (No.  23175.) 

(Supreme  Court  of  Missouri,  Divirion  No.  L 
Dee.  19,  182L.) 

1.  Trial  «=9253(7)— Instraetlon  Igaerlaa  sla- 
meat  ef  asgllgsBea  held  srroneoas. 

In  an  action  for  injarles  received  from  be- 
ing struck  by  an  automobile,  where  there  was 
evidence  tliat  tbe  automobile  was  running  at  a 
high  rate  ot  speed,  an  instmction  directing  a 
verdict  for  defendant  unless  the  driver  of  th«> 
automobile  saw  or  conld  have  seen  the  plidntiff 
in  the  street  in  snffident  time  to  have  warned 
him  or  stopped  tbe  car  is  crroneona  as  Ignor- 
ing the  qnestion  ot  tiie  driver's  prior  negligence 
in  driving  at  an  excessive  rate  of  speed. 

2.  NegMBesos  «=»85(2)— Care  reqalred  of  bey 
eight  yean  old  aieasarsd  by  eapadty. 

Tbe  law  requires  of  a  boy  eight  years  old 
only  the  exercise  of  care  commensurate  with 
tlie  InteUigencst  capad^,  and  experience  he  is 
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bImwd  to  possenr,  and  an  fnBtraetion  to  the 
effect  tluit  he  was  guilty  of  ooDtribntory  nesli- 
lence  barriiiK  ncoTerr  far  faijaries  an  aoto* 
mobile  if  he  coold  bare  aroided  tiie  injuir  b? 
sndi  use  of  bis  sensea  as  an  ordinarily  proAutt 
and  careful  person  would  nae  and  would  ezejt^ 
cise  under  like  circomBtaxiceB  was  erroneous. 

3.  MdBielpal  oerpvratlow  «s>706(8)— Trial 
*a>l9l(7)— iHtmoUoa  that  the  M««r  m 
utamoblla  ou  set  on  tbe  assanftion  that 
a  penos  oroesing  the  street  will  axeroise 
orrilsary  oare  held  Mlalaadlng  aotf  erroneous 
Bs  assDBilnB  fact 

In  an  action  for  injuries  received  by  being 
struck  by  an  automobile,  as  instruction  that  an 
■atomobile  driver  has  a  right  to  act  upon  the 
assumption  that  every  person  meoting  him  or 
who  crosses  or  attempts  to  cross  in  front  of 
bis  machine  wHl  exercise  ordfaiary  care  and 
cautiMi  according  to  the  drcomataiieeB,  and 
will  mot  negiigentlj  or  recklessly  expose  himself 
to  danger,  and  that,  although  the  driver  was 
running  at  an  unlawful  rate  of  «peed.  If  the  in- 
jury was  not  the  result  of  the  ezcesalTe  speed, 
but  was  the  result  of  the  plaintiff's  negligence 
in  attempting  to  cross  after  teeing  the  auto- 
mobile approaching,  to  ibid  a  verdict  for  tiie 
defendant,  was  mialeading  as  conveying  die  idea 
that  travelers  on  a  highway  at  their  peril 
mnat  keep  oat  of  the  way  of  an  autotncdHls, 
and  that  the  drivers  have  the  right  to  act  on 
the  aaanmption  tbtt  they  will  do  ao,  "nd  as 
aaanming  Uiat  plaintilf,  after  seeing  Che  auto- 
moUle  approaching,  heedlessly  attempted  to 
paaa  In  front  of  it 

4.  Maatolpal  oorporatleas  «»705<l)— Antomo- 
bUa  Artvar  WBt  me  orilMiy  oare  and  otioi- 
pata  praisses  sf  sthars  m  bKlhway. 

Or^nary  care  on  the  part  of  an  automo- 
Inle  driver  requires  him  at  all  times  and  un- 
der all  circumstances  to  anticipate  and  expect 
the  presence  of  others  on  the  highway,  and  to 
keep  bis  machine  always  under  control  so  as 
to  ftndd  coUldon  with  them. 

5.  Trial  ^252(8),  253(9)— lastrwtlaa  aot 
feassd  SB  evldenoe  aad  Ignoring  the  qusstloa 
sf  axooaslva  speed  of  an  auto.n«Wle,  the 
mala  Issus  la  the  case,  held  erroneous. 

In  an  action  for  injuries  received  from 
an  automobile,  where  there  was  evidence  of 
excessive  rate  of  speed,  an  instruction  that 
the  driver  of  an  auto.-In  the  absence  of  any  in- 
dicatian  that  a  pedestrian  who  la  crossing  or 
about  to  cross  a  pubUe  stnet  fn  front  of  the 
auto  ia  unmindful  of  the  danger  attendant  on 
croamng  the  street,  has  a  rii^rt  to  assume 
Oat  pedestrian  will  stop,  and  if,  acting  on 
that  assumption,  be  does  not  discover  the 
pedestrian'a  peril  before  it  is  too  late,  neither 
be  nor  the  owner  of  the  automobile  la  liable, 
was  erroneous  as  bidng  misleading  becanse  it 
ignored  the  real  questioD  in  the  case,  namely, 
whether  the  driver  waa  proceeding  at  a  neg- 
ligent rate  ai  speadt  and  not  being  founded  on 
evidence. 

6.  Trial  ^=>2S3{g)— lastruotloa  as  to  ooatrlbo- 
tsry  RSflllgaaosh  held  •rrssaoaa  as  Ignorini 
evldaaca. 

In  an  action  for  damages  by  an  eig^t  year 
old  boy  from  being  atruck  by  an  automoUle, 


wbere  there  vras  evidence  that  the  automobfle 
was  running  at  an  excessive  rate  of  speed,  and 
that  tiie  bey  was  diaaing  a  playmate  across 
the  street,  and  that  when  he  saw  the  automo- 
bile ha  attempted  to  return  to  the  sidewalk,  an 
instruction  that,  if  plaintiff,  when  he  started 
to  cross  the  street,  bad  seen  the  automobile 
comity  and  ran  into  the  street  chasing  a  play- 
mate in  front  of  it.  and  that  the  driver  turned  - 
the  car  to  prevent  striking  his  playmate,  and 
in  doing  so  unavoidably  struck  the  plaintiff, 
the  jury  should  find  for  the  defendants,  if  given 
on  the  view  that  the  facta  atated  therein  ex- 
cused the  driver's  negligence,  ia  erroneous  aa 
omitting  the  question  of  the  excessive  rate 
of  speed  of  the  automobile,  and,  if  foiudetl 
on  the  view  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  Is  erroneous  as  faiUng  to 
submit  to  the  jury  the  question  of  his  negli- 
gence in  not  anticipating  that  the  antomobUe 
would  suddenly  turn  toward  the  carb  where  be 
waa  standing  or  in  bis  retreating  to  the  walk. 


Ai^al  from 
Common  Pleas; 


Cape 
John 


of 


Girardeau  Court 
A.  Snider,  Judge. 

Action  by  Brace  Goodwin,  by  next  friend, 
Fred  B.  Goodwin,  against  niomas  C  Bugas 
and  another.  From  Judgnent  for  detmd- 
ants,  plalntlft  appeals.  Beveroed  rad  re- 
manded. 

H.  IL  Alexander  and  Spradling  tt  Bnr- 
rongb,  an  of  Gape  CHrardean,  tor  appellant 

CSnithm  ft  Barks,  of  Gape  Glrardeaa. 
snd  Bines  ft  Bines,  of  Jackson,  for  respond- 
ents. 

BAOIfAKD,  a  Plalntur  was  struck  and 
run  ovw  by  an  automobile  owned  by  de- 
fendant Thomas  G.  Ei^as  (hor^nafter  called 
the  de^odant)  wUle  it  was  being  driven  by 
bis  minor  son  along  one  of  the  public  thor- 
onghfarea  of  the  of  Caps  Olraideatt. 
Tbis  salt  is  to  recover  damages  in  the  sum 
of  $25,000  for  Qie  resulting  personal  injury. 

Fountain  street  In  the  city  of  Cape  Gir- 
ardeau mna  north  and  south,  ^e  next 
sti'eet  east  of  it  and  paraUelfi^  it  is  Lorl- 
mler  street  Th^  are  intersected  by  Inde- 
pendence street,  a  paved  street  running  east 
and  west  The  {dace  where  the  collision 
occurred  was  on  the  south  side  of  Independ- 
ence street,  near  the  curb  and  from  75  to 
80  feet  west  of  the  west  Hoe  of  Lorimler 
street  From  Fofintaln  street  east  to  Lori- 
mler alcmg  Independence  tliere  is  a  pro- 
nounced deBcent  In  the  grade.  The  witnesses 
In  speaking  of  the  rise  from  Lorimler  street 
west  called  it  a  hiU. 

One  of  tbe  public  schools  of  the  city  was 
located  on  tho  south  side  of  Ind^ndenoe 
street  immediately  east  of  Ita  Intersection 
with  Fountain  street  About  12  o'clock  noon 
on  December  7,  1915,  a  number  of  children, 
variously  estimated  at  from  25  to  76,  who 
bad  been  dismissed  from  this  school  for  the 
dinner  period,  were  going  east  on  Independ- 
ence street  between  Fountain  and  Lorimler. 
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Some  <tf  them  wcxe  paaslag  along  ttie  side- 
wait  and  parkway  on  the  sooth  plde  ot  the 
street,  among  them  i^faitlfl,  -wha  was  diea 
eight  years  of  age.  fie  and  &  Utile  girl, 
presumably  of  about  the  same  age  were  play- 
ing "tag."  She  was  running  east  on  tbe 
sidewalk,  and  he  was  mnnti^  after  her  try- 
ing to  touch  her.  When  she  was  within 
about  76  feet  of  IiorimiM'  street  she  sod- 
dody  tomed  and  ran  diagonally  across  In- 
dependence street,  the  plalntUT  following  her 
at  a  distance  of  0  or  10  feeL  He  was  stmac 
by  the  aotomOblle  at  some  point  between 
the  curb  and  B  or  6  feet  north  fa  it.  The 
machine  came  from  the  west.  It  was  being 
driven  by  defendant's  14  year  old  son,  Floyd 
BugaSf  who  was  hauling  scone  milk  cans  for 
his  father  to  a  railroad  station. 

According  Uy  plalntilTs  evidence  the  auto* 
mobile  came  down  the  hill  at  the  rate  of 
from  25  or  30  miles  an  hour.  Just  before 
it  reached  the  point  of  the  collision  the  driv- 
er turned  his  head  and  waved  to  some  one 
with  his  left  hand.  The  next  instant  the 
car  swerved  suddenly  to  the  south,  and,  aft- 
er striking  plalntlfl,  skidded  GO  or  60  feet 
Prior  to  tbe  collision  the  car  did  not  slow 
down,  and  no  signal  whatever  was  given  of 
Its  approach.  Some  of  his  witnesses  testified 
that  plaintiff  had  gone  out  Into  the  street  but 
a  step  or  two  when  he  stopped  and  started 
back  to  tbe  sidewalk,  and  that  he  was  caught 
by  the  automobile  suddenly  turning  in  to- 
ward the  curb.  He  himself  testified  that  he 
was  running  after  the  little  girl  and  some 
9  or  10  feet  from  her  "when  she  dodged  out 
into  the  street  right  quick";  that  he  In  fol- 
lowing her  had  taken  but  one  or  two  steps 
from  the  curb  when  he  saw  the  car  coming 
and  got  back  into  the  gutter;  that  it  looked 
to  him  like  the  car  was  going  to  hit  the  little 
girl,  but  It  struck  him  instead. 

According  to  defendant's  evidence,  the  lit- 
tle girl  and  tbe  plaintiff,  following  her,  sud- 
denly ran  from  the  sidewalk  out  into  the 
street  right  in  front  of  the  on-coming  car. 
She  barely  escaped,  but  he,  while  stilJ  run- 
ning after  her,  was  struck.  The  driver  testi- 
fied that  plaintiff  "Jumped  right  in  front 
of  the  car."  He  also  testified  as  follows : 

"Q.  Tell  the  jary  whether  or  not  he  [plaintiiFl 
was  runnlag  until  he  was  struck?  A.  He  ran 
out  In  the  street  and  saw  me  coming,  and  be 
started  back,  and  he  stopped,  and  I  hit  him. 

"Q.  Ton  say  be  stopped?  A.  Yes;  he  started 
to  go  back,  and  be  didn't  have  time  to  go 
bade  •  •  * 

"Q.  Did  she  [the  little  girl]  ran  in  front 
of  your  ear  or  not?   A.  Tes,  sir. 

"Q.  Did  yoa  make  any  effort  or  not  to  turn 
tbe  car  to  miss  her?    A.  Yes,  sir. 

"Q.  Which  way  did  you  turn  it?  A.  I  turned 
it  to  the  right  and  no  more  than  I  turned  it 
until  he  jumped  in  front  of  the  car." 

There  were  smne  trees  in  the  paricway  be- 
tween the  sidewalk  and  the  traveled  part 
ct  flie  street  .HAe  evidence  tends  to  iduw 


tliat  on  acoouBt  of  these  trees  than  ww  not 
an  imobstructed  view  of  the  bmvtfed  part 
of  Oie  Btnet  west  from  where  plaintiff  left 
the  sidewalk  and  went  Into  tiie  street  until 
tl>e  curb  was  passed.  For  the  same  reason, 
no  doubt,  the  driver  of  a  car  coming  down 
the  hill  from  the  west  on  Independoice  street 
would  not  ban  had  a  idear  view  oC  a  pedes- 
trian starting  to  cross  tbe  street  east  of  him 
near  Lcntmler  street  tmtn  the  latter  passed 
the  parkway  and  out  Into  the  street 

An  ordinance  of  the  city  of  Cape  Olrar^ 
dean  provided  that  no  motor  vehicle  should 
be  driven  over  any  of  the  <dty*a  highways 
at  a  greater  rate  of  speed  than  12  mUes  an 
hour.  It  further  provided  that  every  parson 
operativg  such  a  vehicle,  npon  mivroadiing 
pedestrians  upon  tbe  traveled  part  of  any 
highway,  and  not  npon  the  sidewalk,  and 
upon  approaching  an  Intersecting  highway, 
should  slow  down  and  give  a  timely  signal 
with  bell,  horn  or  other  device^  While  there 
were  some  general  averments  In  the  petition 
as  to  the  failure  of  tbe  driver  oi  the  machine 
to  ezerdse  the  degree  of  care  required  of 
him  under  the  drcomstances  therein  set 
forth,  the  violation  of  the  sevmtl  provisions 
of  the  ordinances  was  essentially  the  n^U- 
gence  counted  upon. 

Contributory  negUgence  was  the  defense 
pleaded. 

The  court  gave  for  defendant,  among  oth- 
ers, the  following  instructions : 

"(2)  The  coart  instructs  the  jury  that,  before 
plaintiff  can  recover  in  this  case,  the  jury 
must  find  and  believe  from  tbe  evidence  that 
Floyd  Engas,  tbe  driver  of  the  automobile,  saw 
Bruce  Goodwin  in  the  street  or  conld  have 
aem  him,  and  after  seeing  him  he  had  a  rea- 
sonably sufficient  time  to  warn  him  of  tbe  ap- 
proach of  his  automobile,  or  to  atop,  or  both, 
in  order  to  avoid  strikini;  him,  and  unless  the 
jury  60  find  your  verdict  will  be  for  the  de- 
fendant" 

"(4)  The.  court  InstructB  tbe  jury  that  it  is 
the  doty  of  one  crossing  a  dty  street  to  make 
reasonable  use  of  all  his  senses  in  order  that 
he  may  observe  impending  danger,  and  a  failure 
to  do  so  is  negligence,  and  by  tuch  rcasonaUe 
use  means  such  as  an  ordinary  prodott  and 
careful  person  would  use  and  would  cocer^se 
under  like  circumstances,  and  if  dbe  pl^tilt 
In  attempting  to  make  the  said  crossing,  either 
saw  the  automobile  before  it  struck  him,  or  fay 
the  exercise  of  ordinary  care  on  his  part  might 
have  seen  it  in  time  to  have  avoided  the  in- 
jury by  the  reasonable  uaa-«f  bis  senses,  thsts 
can  be  no  recovery. 

"(5)  The  court  instrnets  the  jory  that  enry 
operator  of  an  aatomobDe  has  the  right  to  as- 
sume, and  in  tiie  management  of  his  car  to  act 
on  that  assumption,  that  aveir  persen  whom 
be  meets,  or  who  crosses  or  attempts  to  pass 
or  cross  in  front  of  his  machine,  will  exercise 
ordinary  care  and  caution  according  to  the 
droumstances,  and  will  not  negligently  or 
recklessly  expose  himself  to  danger,  but  will 
make  an  attempt  to  avoid  danger.  Although 
you  may  believe  from  the  evidence  that  de^ 
fendan^s  minor  son  was  at  tfie  time  aiid^liee 
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■of  the  iDjnrj  Tnmdiir  An  aatomobfle  at  a  great- 
ar  rate  oi  speed  than  12  miles  an  hour,  yet,  If 
yon  farther  believe  from  the  evidence  that  the 
collision  and  injury  waa  not  the  result  of  said 
exceasive  speed,  but  was  the  result  of  plahi- 
tilTs  own  negligence  and  carelessness  in  at- 
tempting to  croee  the  street  at  said  place,  after 
he  saw  the  auto  approa^ng.  and  without  heed- 
inc  attempted  to  paas  in  front  ct  the  same  and 
was  thereby  atmek  and  injured,  your  finding 
and  Terdict  should  be  for  the  defendant" 

**(6)  •  ♦  •  The  driver  of  an  auto,  in  the 
absence  of  any  indication  that  a  pedestrian 
who  is  crossing  or  about  to  cross  a  public 
street  in  front  of  such  anto  is  unmindful  of 
the  danger  attendant  upon  crossing  in  front 
thereof,  has  the  ri^t  to  assume  and  to  expect 
that  such  pedestrian  wiH  stop,  and  will  not  step 
in  front  of  the  car  when  doii^  so  vniS  manifest- 
ly bring  about  a  eoUinon  of  the  car,  and  if, 
acting  on  raid  assumption,  the  anto  driver  does 
not  discover  the  pedeatrian's  perfl  before  ft  la 
too  late,  neither  the  driver  nor  the  owner  of 
the  anto  is  liable  for  a  collisiMt  and  the  subse- 
quent injnry. 

"(7)  The  jury  are  Instructed  that,  if  plaintiff, 
Bruce  Goodwin,  when  he  started  across  tne 
street,  had  aeen  the  defendant's  auto  coming 
toward  the  place  where  the  lajnry  oocnrred.  and 
ran  into  the  street  chasing  a  playmate  im- 
mediately in  front  of  the  approaching  auto,  that 
the  driver  turned  his  car  to  prevent  striking 
his  aaid  playmate,  and  In  doing  bo  unavoidably 
struck  the  plaintiff  and  injured  him,  and  if  you 
so  find  from  the  evidence,  then  your  verdict 
should  be  for  defendants." 

The  verdict  and  Jodgmoit  were  fiir  de- 
fendant, and  plaintiff  appeals. 

AppeHant  asslgna  as  error  tfie  giving  of 
ea<3i  of  the  Instructions  hereinbefore  set  out 

[1]  I.  Inatmctlon  No.  2  dlraefced  a  vndtet 
for  defendant  imless  tbe  drlvn  at  0ie  anto- 
moblle  saw,  or  could  bave  seen,  fho  i^mfBttfT 
In  tbe  street  In  suffldott  time  to  Uto  warn- 
ed him,  wc  BtoppeA  -the  car,  and  thereby 
avoided  striking  him.  It  ignores  the  ques- 
tion of  the  driver's  prior  negligence.  There 
was  ample  evidence  from  wUch  the  Jury 
could  have  found  that,  even  though  the  driv- 
er of  the  ear  did  not  have  suffldent  time  in 
which  to  have  averted  a  coUiaicm  after  he 
saw  plaintiff,  or  by  tbe  exercise  of  tbe 
proper  degree  of  caire  could  have  seen  bim, 
yet  tbe  collision  was  the  direct  result  of  an 
excessive  and  negligent  rate  of  speed.  Tbe 
giving  of  inatruction  was  error.  Abramo- 
witz  V.  Railroad,  214  S.  W.  119.  120. 

[2}  II.  By  Instruction  Ko.  4  tbe  court  told 
ttae  jury  in  effect  that  plaintiflT  waa  guilty 
of  contributory  negligence,  barring  a  recov- 
ery, it  tie  conld  liave  avoided  tbe  injury  by 
wwAk  use  of  his  senses  "aa  an  cn^Inary  pru- 
dent and  cartfol  person  would  use  and 
would  exercise  under  like  drcnmstances." 
This  was  error.  Tba  law  does  not  permit  a 
presumptiou  that  a  boy  ^lit  years  old  is 
capable  of  ez^dsing  that  prudence  which 
would  be  expected  and  exacted  of  an  adult. 
It  merely  reQulres  ot  him  tt»  aierdse  at 


care  commensurate  with  tbe  IntelUgenoe,  ca- 
pacity, and  experimce  be  is  diown  to  pofr 
sess.  SpfUane  v.  Ballroad,  186  Uo.  414,  ST 
3.  W.  198.  68  Am.  St  BeP.  580. 

[S,4]  UI.  Tbvra  was  no  evldoioe  in  ttie 
case  dmt  Jostlfled  tbe  giving  of  an  inatnw- 
Uaa  ot  til*  diaracter  of  tbe  one  embodied  in 
die  first  paragraph  ot  No.  5.  Besides,  la  a 
general  way  it  no  doubt  ccmveyed  to  tim 
jnry  the  idea  ttiat  the  law  Is  such  that  awry 
other  traveler  on  a  highway  must  at  his  per- 
il keqi  out  of  tbe  way  of  an  aatomobile, 
and  that  tbe  operators  ot  those  vehicles  have 
tbe  riglit  to  act  on  tbe  assnmptlon  that  he 
will  do  so.  While,  on  Oe  coKtiary,  otber 
traveleni,  tedndliig  pedestrians,  ham  the 
same  right  to  the  use  of  tbe  traveled  part 
of  a  street  or  highway  as  opera  lora  of  motor 
v^UcIas,  and  it  Is  Inenmbent  upon  mdk  to 
regnlata  tbdr  own  nse  by  the  obear  ranee  of 
ordinary  can  and  eantton  to  avoid  receiv- 
ing injury,  or  taiflicdng  iajmr  npon  t3i»  oth- 
ers.  Ordinary  care  upon  tha  part  of  ttie 
driver  of  an  automobtie,  however,  rsqnliw 
bim  at  an  times  and  under  all  drcnmatsDcea 
to  anticipate  and  expect  ttie  mesence  of  ofh- 
ers  on  the  highway,  and  to  keep  his  machine 
always  under  control  so  as  to  avoid  colli- 
sion with  tbem.  McEenna  v.  I^ndi,  288  S. 
W.  176.  recvitly  decided  by  this  coott,  and 
not  yet  [effldally]  reported ;  Lanaon  t.  Fond 
dn  Lac  141  Wis.  67.  128  N.  W.  620.3S  Zi.  B. 
A.  (N.  S.)  40,  138  Am.  filti  Rep^  80.  - 

The  latter  part  of  the  Instruction  Is  £alr> 
ly  subject  to  the  criticism  that  It  assumes 
that  plaintiff,  after  be  saw  the  automobile 
approadiing;  heedlessly  attempted  to  paas  la 
froitt  ef  it. 

[S]  IV.  There  was  nothing  In  tlie  evidence 
that  warranted  the  giving  of  the  quoted  part 
of  Instruction  No.  6,  Besides,  it  Is  mislead- 
ing, because  It  ignored  the  real  question  in 
the  case,  namely,  whether  the  driver  was 
proceeding  at  a  negligent  rate  of  speed. 

[•]  V.  Upon  what  theory  Instmctlon  No. 
7  was  given  Is  not  clear,  whether  on  tbe 
view  that  the  facts  hypothecated  therein  ex- 
cused defendant's  driver  of  negligence,  or 
whether  they  fastened  contributory  negli- 
gence as  a  matter  of  law  upon  jdointlff.  It 
Is  manifest  that  the  first  Is  untenable  be- 
cause there  was  abundant  evidence  from 
wbidi  tbe  jury  could  have  found  that  tbe 
predicament  in  which  the  operator  of  the  car 
found  himself,  of  having  to  strike  plaintiff  in 
order  to  avoid  running  over  tbe  little  girl, 
was  tbe  direct  result  of  one  of  the  acts  of 
negligence  with  wtiich  he  was  diarged; 
namely,  driving  at  an  unlawful  and  excessive 
rate  of  speed. 

With  respect  to  the  second  possible  view 
suggested  by  the  Instruction,  it  seems  to  im- 
pute fault  to  plaintiff  in  baving  chased  his 
playmate  launediately  In  front  of  tbe  ap- 
proaching antomohlle  after  be  bad  aeen  it 
onnlng  down  tbe  street,  ther^gr  voluntarily 
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and  cftrelesslj  putting  ber  in  peril,  and  tar 
that  reason,  It  In  effect  declares,  be  cannot 
complain  of  any  injury  which  resulted  to 
himself  from  the  situation  be  so  brought 
about  But  the  evldoice  on  which  the  In- 
stroctlon  was  apparently  based  will  not  bear 
any  sutdi  constmctlan.  The  plaintiff  did  not 
compel  or  cause  the  little  girl  to  leave  the 
sidewalk  and  run  into  the  street;  so  far  as 
the  evidence  discloses,  be  had  no  reason  even 
to  anticipate  that  she  would  do  so ;  she  chose 
tbe  direction  in  which  they  would  run  in 
their  play;  be  merely  followed;  but  he  stop- 
ped aiid  turned  back  before  he  reached  the 
path  In  which  fae  saw  the  ear  coming.  Was 
he  negligent  in  not  aaticlpatlnc  that  tbe 
autiHnc^lle  would  suddmly  turn  in  toward 
the  curb  where  fae  was  standing,  or  retreat- 
ing to  the  walk¥  Thia  Question  should  have 
been  submitted  to  the  Jury  even  if  tf)^fnt:*f 
had  been  an  adnlt  instead  of  an  eight  year 
old  child. 

For  errors  In  the  Instmetlons,  the  Judg- 
ment Ib  reversed,  and  tbe  cann  remanded 
for  another  trial. 

SUALIi,  concurs. 
BROWN,  a,  absent 

PBB  CURIAM.  The  foregoing  opinion  of 
RAOLAIO),  a.  Is  adopted  as  the  opinion  of 
the  court 

All  tlie  Jodces  «oneiir. 


SCHULTHEIS  v.  UNITED  RYS.  CO.  OP  ST. 
L0UI8.    (No.  2206S.) 

(Supreme  Court  of  Missonri,  in  Banc.  Nov.  30, 
1921.   MottoQ  for  Rehearing  Denied 
Dec.  30, 1921.) 

1.  Master  andwrvaat  «s9286(l5)—Str«Bt  rail- 
way's neollgeaoe  Id  locating  post  near  track  In 
terminal  yard  held  queetios  for  Jury,  aad  aot 
an  snolaeerlnB  question  for  experts. 

In  an  action  by  a  street  railway  employ^  in- 
jured in  a  termioal  yard  by  strikiog  an  iron 
post  while  riding  on  the  step  of  a  car,  tbere  was 
no  engineering  question  involved  In  fixing  the 
relative  locattons  of  the  tracks  and  the  posts, 
tile  posts  in  question  being  33  Inches  from  one 
of  the  tracks  and  there  being  no  sharp  curves 
in  the  track,  and  whether  such  construction  was 
negligent  was  a  matter  that  could  be  determin- 
ed by  a  jury  of  laymen  as  well  as  by  defendant's 
experts. 

2.  Master  aad  servMt  «sal  13(1)— Care  requir- 
ed as  to  employte  os  ears  passlsa  obstmo* 

tlons  near  track. 

Generally  a  street  railway  is  liable  where 
it  places  structures,  such  as  iron  posts,  so 
near  its  tracks  as  to  be  dangerous  to  its  em- 
ployes in  the  discliarge  of  the  duties  assigned 
to  them,  and  an  Injary  occurs  from  that  eanse 
withoot  fault  en  t£e  part  (rt  an  ampleye;  but 


there  is  no  liabili^  where  one  riding  on  step 
was  struck  by  an  iron  post  if  it  was  neither 
necessary  oor  customary  for  employes  in  tlie 
discbarge  of  their  duties  to  be  on  tbe  steps  of 
moving  cars,  or  in  positimis  that  wonld  sub- 
ject them  to  tbe  danger  oi  being  struck  by 
posts  near  the  track. 

3.  Master  asd  servaat  «c»28S(t5)  —  Evldeaee' 
OS  tssflo  of  street  rallwiQr's  negllieMa  in  lo- 
eatlaa  Iron  pest  sssr  irmck  Ik  tsmlasl  ywri 
held  iBSvfllirtest  for  jsry. 

In  an  action  for  Injuries  to  a  street  rallwsy 
employ^  riding  on  the  step  of  a  car  when 
struck  by  an  iron  post  33  inches  from  a  track 
in  a  termtnal  yard,  evidence  to  show  that  it 
was  customary  or  necessary  for  employes  to 
ride  on  the  steps  of  a  car,  and  that  the  proxim- 
ity of  the  post  to  the  track  was  dangerous,  held 
insufficient  to  take  the  question  of  the  railway's 
negligence  to  the  jury. 

4.  Master  snd  servsst  «»286(39)— NatHosses 
of  ssperler  giving  or#er  to  resell  for  trolly 
rope  held  for  Jsry. 

In  action  by  helper  in  street  railway  termi- 
nal yard,  who  waa  struck  by  an  iron  post  near 
ttie  track  while  reaching  for  a  draniag  tiolloy 
rope  under  an  order  oS  Us  superior,  whetiier 
tiie  order  was  negHgeutly  ^ven,  ai^  waa  Ae 
proximate  ceine  of  the  Injury,  MA  tvt  tin  tarj. 

6.  Master  and  servaat  «Es>a89(l4)— Costriba- 
tory  Bsgilgesos  of  street  railway  employ^ 
sb'Nofc  by  post  sear  track  lield  for  Jsry. 

In  an  action  an  employ^i  in  terminal  yard 
of  street  railway,  who  struek  an  Iron  post  while 
riding  on  the  step  of  a  street  car  and  reading 
for  a  dragging  tr^ey  rope  vnder  orders  f nmi 
Ids  superior,  whether  plaintiff  who  was  inex- 
perienced in  moving  cars,  was  goil^  of  oontrib- 
'  utory  negligence  heUt  tor  tbe  jury. 

Woodson  and  David  E.  Blair,  JJ.,  dissenting. 

Aroeal  tctm  St  Lonis  Circutt  Omrt; 
Frank  Londwebr,  Judga 

Action  by  John  G.  Schulthels  against  the 
United  Railways  Company  of  St  Louis. 
Judgment  for  plaintiff,  and  defendant  ap* 
peals.   Reversed  and  remanded. 

Charles  W.  Bates.  T.  E.  Frands,  and 
Vance  J.  HIggs,  all  of  St  Louis,  for  agpeX- 
lant. 

Robert  H.  Merryman,  of  St  Lonla,  far 
respondeat 

BAOLAND,  a  This  Is  an  action  by  an 
employe  for  personal  injuries.  On  May  24,, 
1918.  and  prior  thereto,  tbe  defendant  owned 
and  opwated  a  system  at  street  mUwarB 
in  the  dty  ttf  St  Louis.  All  of  Its  cars  were 
tiectrlcaUy  propelled.  It  had  a  terminal 
yard  on  Wash  street,  near  Virginia  avenue, 
where  it  stored  and  washed  Its  cars.  In  tMS 
yard  there  were  12  parallel  tracks,  each 
about  400  feet  in  taigttt,  running  ntnth  and 
souUl  At  the 'north  mi.  of  the  yard  the 
tracks  converged,  and  were  there  connected 
switches  with  one  m  nuwe  other  tracks 


^»Vor  etlisr  eaase  ■••  Mun«  toplo  sad  KST-NUUBBR  la  all  Key-Nmnbersd  Dtgerts  and  ladsiss 
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leading  Into  a  flh«d  ^ere  def«ident  re- 
paired ita  cars.  The  parallel  tracks  were 
uambered  from  west  to  east.  On  the  east  Bide 
of  them  th^e  was  a  row  of  two  or  more  iron 
posts,  a  corresponding  row  was  set  on  the 
west  sld^  and  still  another  in  the  c^ter 
betweoi  tracks  0  and  7.  Apparently  cross 
wires  were  strung  along  the  tops  of  the  post 
east  and  west,  and  they  In  tnm  supported  the 
ttMey  wires  for  the  twel%*e  tradu.  The 
center  row  of  poets  ma  set  equally  distant 
frun  tracks  6  and  7,  and  when  cars  passed 
over  these  tracks  the  sides  of  the  cars 
cleared  flie  posts  tqr  six  Inches,  while  the 
st^  of  the  cars  cleared  them  by  only  about 
two  inches.  Gars  were  constantly  being 
moved  fnnn  other  tracks  to  tnA  8  where 
they  were  washed,  and  then  moved  back 
to  tbe  storage  tracks.  Other  ears  wwe  from 
tfane  to  time,  as  occasion  required,  moved 
firam  tlie  storage  tracks  to  the  ahed  for  ve- 
palrs,  and  then  returned. 

Platntiff  was  onployed  hy  defendant  aa 
tatfpOT  to  its  brake  repair  man,  one  Benta. 
Osoally  whm  the  brakes  on  a  car  needed 
r^nlr  flie  conduetra  and  tin  motOTman 
broufi^t  It  to  the  KDaA  Aed.  Oeeaslonally, 
however,  It  was  necessary  for  the  repair- 
man and  lUs  hdpw  to  go  oat  Into  the  yard 
and  teing  a  car  m  thaoM^vflB.  In  the  afters 
noon  of  May  28,  1918,  they  went  out  to  get 
a  car  on  track  9.  The  car  was  a  short  dle- 
tance  sooth  of  one  of  the  iron  posts  here- 
tofore described;  it  had  a  trailer  attached, 
and  tiie  brolley  ma  off.  Under  meb  <dr- 
cnnutancea  it  was  tiie  custom  to  put  the 
trADey  <m  at  the  front  end  of  tiie  car,  be- 
canse  there  was  not  space  enough  between 
the  two  cars  to  enable  the  opmtm-  to  put 
it  <ni  in  the  rear.  The  manner  tn  which 
idainttfl  received  Injury  was  laconically  de- 
HGribed  by  himself  on  the  witness  stand. 
On  direct  examination  he  said: 

"He  (Bents)  came  and  says  to  me,  'Come  on,* 
and  I  said,  'Where  are  we  going?'  and  he  said, 
'We  will  go  out  in  the  lot  and  get  a  particular 
car.'  I  started  out  with  blut  and  weM  ont 
through  the  shed,  and  np  Wash  street,  and  out 
through  the  lot,  and  he  walked  up  to  the  car  and 
said,  'Put  the  trolley  on,'  and  1  pat  the  trolley 
on  and  got  on  the  step,  and  just  as  I  was  ready 
to  go  inside  the  car  he  said,  'Grab  the  rope,' 
and  I  tamed  around  and  grabbed  the  rope  and 
got  hit  br  tte  pole." 

On  croBs-fTsmlnatlon  he  gave  Oie  same 
version  in  slightly  different  phraseology  as 
follows: 

*W«  and  him  were  working  there  together, 
,  sod  he  got  up  out  of  the  pit  and  said,  'Come 
:  on,  we  will  get  a  car,'  and  I  said,  'What  car?* 
and  he  said,  'Come  on,  and  I  wHI  show  you.'  He 
took  me  out  through  the  sheds  and  out  across 
the  yards,  and  he  said,  *Pnt  the  trolley  on,'  and 
I  put  the  tn^ey  on  and  he  started  np  the  car 
as  I  stepped  out  of  the  rail,  and  he  said,  'Hop 
Ml,*  and  no  more  than  I  stepped  on  he  said, 
'Grab  tte  lOpe.'  What  tor  I  don't  know." 


It  seems  that  the  trolley  rope  was  left 
suspended  from  the  pole,  and  that  it  was  of 
sufficient  length  for  four  or  five  feet  of  it 
to  drag  along  the  surface  of  the  track  in 
front  of  the  car.  When  Bentz  started  the 
car,  howeva*,  the  wind  blew  the  rope  back- 
ward along  the  side  of  the  car.  Beutz  de- 
nied that  be  told  idalntitC  to  reach  for  the 
rope;  he  said  there  was  no  occasion  for 
getting  hold  of  It,  and  that- it  was  ot  no  con- 
sequence that  the  rope  dragged  on  the  ground 
or  blew  along  the  side  of  the  car.  His  tes- 
timony in  the  lattw  respect  was  nncmitra- 
dicted.  The  injury  that  plalntlfl  r^ved 
from  striking  the  post  was  a  serrere  ona 

Plaintiff  was  Inexperlsneed  In  moving  cars. 
He  had  xmvioDsfy  been  mployed  by  defend- 
ant as  an  oiler  at  anotiier  jard,  but  had 
been  working  as  Boitz'B  hd:per  but  a  we^ 
or  BO  before  he  was  hurt  He  testlfled  that 
he  had  never  been  oat  In  the  yards  whan 
be  received  the  Injury  prior  to  that  time; 
that  as  he  came  up  b^lnd  Bents  he  saw  the 
Iron  poet  a  few  feet  ahead  of  the  ear  tbtf 
were  goinc  to  move^  but  gave  it  and  his 
surroundings  generally  no  particular  atten- 
tion. He  stated  further  that  he  had  fre- 
anentiy  aeoi  (^eratwa  moving  cars  tn  the 
yards  and  riding  on  the  steps  while  doing  1^ 
and  that  when  th^  brought  care  to  ttie  ahed 
when  he  worked  the  conductor  and  the 
motorman  always  rode  on  the  steps. 

The  petition  alleged: 

"That  said  pole  (die  Iron  post  near  trade  6) 
wae  so  close  to  said  track  that  it  was  unsafe 
and  dangerous  for  those  working  around  and 
about  said  cars  in  switching  same,  and  when 
moving  said  cars,  sa  the  side  ^  said  ear  and 
the  steps  on  said  car  projected  oat  so  as  to 
only  leave  a  few  inches  of  dearanee  between 
:he  step  and  said  pole;  that  on  the  aforesaid 
day  defendant  ordered  plaintilf  to  go  into  said 
yard  and  to  assist  in  moving  a  certain  car  there- 
in, and  that,  while  the  plaintiff  was  assisting 
in  moving  ssld  car,  end  while  upon  the  front 
step  of  said  car,  bis  head  came  in  contoct  with 
said  pole,  at  which  time  he  was  ob^ng  an  or- 
der of  the  defendant,  thereby  inflicting  the  inju- 
ries beceiaaftor  mentioned. 

"That  pltlntilTs  said  injuries  were  direct- 
ly due  to  the  negHgenee  of  the  defendant  in 
fiiiling  to  furnish  him  with  a  reasonably  safe 
place  in  which  to  work  by  maintaining  ssld 
iron  pole  so  near  to  said  track,  and  defendant 
negligently  ordered  the  plaintiff  to  grab  the 
trolley  rope  while  plaintiff  was  on  the  step  of 
said  car  while  it  was  in  motion  abd  searing  said 
pole.  •  • 

The  answer  was  a  general  doilal  and  a 
plea  of  contributory  negligence. 

The  defendant,  at  the  (dose  of  i^alnturs 
case  In  chief,  and  against  the  close  of  all 
the  evidence,  requested  the  court  to  direct 
a  verdict  in  its  favor.  Both  requests  were 
refused. 

For  the  plaintiff  the  oourt  Instructed  the 
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'VOoA  if  yon  find  Ouit  tbe  sides  of  mid  cars 
and  tiie  ateps  on  said  cars  projected  so  as  to 
only  leave  a  («w  inches  of  clearance  between 
the  step  and  said  poles,  and  that  said  poles  were 
BO  dose  to  said  track  that  it  was  unsafe  and  dan- 
gerous for  those  wo rkins  around  and  about  said 
cars,  and  in  switching  same  and  when  moving 
said  cars;  and  if  the  jury  farther  find  and  be- 
lieve from  the  evidence  that  on  said  day  defend- 
ant ordered  the  ^aintiff  to  go  into  said  yard  and 
to  assist  in  moving  a  certain  car  therein,  and 
that,  while  plaintiff  was  assistiiv  in  moving  said 
car,  and  while  upon  the  front  step  of  said  car, 
and  while  obeying  an  order  of  defendant,  his 
head  came  into  contact  with  said  pole,  inflict- 
-ing  tiA injuries  mentioned  in  the  evidence;  and 
if  the  jury  further  find  that  defendant  there- 
by failed  to  use  ordinary  care  to  fornish  the 
plaintiff  a  reasonably  safe  place  in  which  to 
work  by  maintaining  said  iron  pole  so  near 
said  track,  if  you  find  that  they  did  so  maintain 
aaid  pole,  or  il  you-  find  that  tiie  defendant  or- 
dered the  plaintiff  to  grab  the  trolley  rope  while 
plaintiff  was  on  the  step  of  said  car,  and  while 
it  was  in  motion,  and  nearing  said  pole,  and  that 
defendant  thereby  failed  to  use  ordinary  care  in 
living  said  order,  if  any,  «  •  *  then  the 
plaintiff  is  entitied  to  recover,**  cte. 

The  rerdlct  and  judgment  were  for  plain- 
tiff. Defendant  appeals. 

The  petition  charged  defendant  with  two 
distinct  acts  of  negligence:  First,  In  main- 
taining tlie  iron  post  so  close  to  the  track 
as  to  be  dangerous  to  those  working  around 
and  about  its  cars  in  moving  and  switching 
them;  and,  sec<md,  in  ordering  plaintiff  to 
grab  the  trolley  rope  while  he  was  on  the 
Bt^  of  a  car  that  was  in  motion  and  ap- 
proaching the  post.  And  the  instxnctton 
given  by  the  court  at  plaintiffs  instance  di- 
rected a  verdict  for  him  if  tiie  Jury  found 
defendant  negligent  in  d,ther  respect,  and 
such  negligence  proximately  caused  his  In- 
Jury.  ApiwUant  insists  that  the  court  should 
have  directed  a  verdict  for  It  because^no  neg- 
ligence on  the  part  of  d^endant  was  shown,  ' 
and  because  plaintiff  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law.  ' 

11]  1.  In  support  of  its  first  contention  ap- 
pellant asserts  that  an  engineering  question 
was  Involved  in  fixing  the  relative  locations  ' 
of  the  tracks  and  the  posts  in  its  terminal  ' 
yard,  and  that,  in  order  to  establish  negll-  ' 
gence  on  its  part  in  that  respect,  it  devolved  ' 
upon  plaintiff  to  show  by  the  evidence  that, 
under  the  conditions  as  they  existed  in  the 
yard,  the  post  In  question  could  have  been  > 
set  further  from  the  track  and  still  served  ' 
defendant's  purpose.  The  rule  Invoked  by  i 
appellant  has  been  applied  in  cases  where  < 
sharp  curves  in  the  track  were  Involved  i 
(Tuttie  V.  Railway,  122  U.  S.  189,  7  Sup.  Ot.  1 
1166,  30  L.  Ed.  1114),  or  where  tracks  were  ! 
constructed  for  the  purpose  of  serving  Indus-  i 
trial  plants  (Ford  v.  Dickinson,  280  Mo.  206,  i 
21T  S,  W.  294),  or  where  both  conditions  were  f 
in-esent  (Morris  v.  Pryor,  272  Mo.  360,  198  < 
8.  W.  817).  Bat  the  doctrine  of  those  cases  1 
should  be  strictly  limited  unless  railroad  i 


experts  are  to  be  allowed  to  decide  for 
themselves  the  questions  of  their  own  n^ll- 
gence.  Virginian  Railway  Co.  v.  Halstead. 
2SS  Fed.  428,  169  O.  G.  A.  444.  In  the  In- 
stant case  the  constructicHi  complained  of 
was  not  used  in  the  service  of  an  Industir. 
The  ground  was  selected  and  the  structures 
thereon  were  designed  by  the  defendant 
itself  for  Its  own  use  as  a  terminal  yard- 
Common  observation  teaches  that  a  trolley- 
wire  can  be  supported  without  posts  belng^^ 
set  80  near  the  track  as  to  endanger  the 
lives  and  limbs  of  persons  standing  on  the 
steps  of  moving  cars,  or  while  getting  on. 
and  off  the  cars.  The  evld^ce  shows  that 
at  another  of  defaidant'a  terminal  yards 
the  posts  are  set  seven  feet  from  the  tracks. 
Looking  to  the  evidrace  as  a  whol^  and  as- 
suming that  posts  placed  thirty-three  Inches 
from  the  tracks  would  be  dangerous  to  its 
wnployds  in  moving  and  switching  cars,  it 
is  ai^rent  that  the  only  question  that  con- 
fronted defendant  when  It  was  selecting  and 
designing  Its  terminal  yard  was  whether  It 
would  ad(^t  a  dangerous  construction,  or 
avoid  it,  either  by  securing  more  ground, 
or  by  eliminating  one  ot  the  proposed  tracks. 
Whether  it  was  juctifled  in  subjecting  its 
employes  to  the  hazard  for  the  sake  of  econ- 
omizing space  was  a  matter  that  a  Jury  of 
laymen  could  pass  on  quite  as  well  as  de- 
fendant's experts.  We  hold,  therefore,  that 
there  was  no  engineering  question  involved' 
within  the  doctrine  of  the  cases  cited  by 
appellant 

[2,  31  2.  It  is  no  doubt  the  general  mle- 
that;  where  a  railroad  company  places  stme- 
tures  of  the  character  of*  the  one  In  qoeetlfm. 
80  near  its  tracks  as  to  be  dangerous  to  its- 
emplcQ'fa  in  the  dlsdiarge  ct  the  duties  as- 
signed to  them,  and  an  injarr  occurs  ftaai 
that  canse  without  fiiult  on  part  of  the 
emi^oye,  the  company  is  liable.  Hurpby  v. 
Railroad,  115  Mo.  lU,  21  S.  W.  862.  The 
questUm  in  this  case,  however,  is  whether 
there  was  any  substautiat  evidence  tending^ 
to  show  that  the  prtnimity  of  the  poet  to  the 
trat^  was  dangerous  to  defendant's  employ^ 
while  in  the  discharge  of  their  duties  In  con- 
nection with  the  moving  snd  switching  ot 
cars. 

The  movement  of  cars  In  defe^idant's  yard 
was  in  no  way  analogous  to  that  of  freight 
cars  In  the  terminal  yard  of  a  steam  railroad. 
In  the  latter  cars  are  switched  back  and 
forth  in  making  up  trains,  and  the  trainmen, 
are  required,  for  various  reasons,  to  go  up 
and  down  or  be  upon  ladders  on  the  sides'  of 
the  cars  while  the  cars  are  in  motion.  In  de- 
fendant's yard,  on  the  contrary,  the  move- 
ment of  cars  was  insignificant.  When  a  car 
Came  in  from  Its  run  it  passed  through  a 
switch  at  the  entrance  of  the  yard  and  moved 
on  to  a  storage  track,  where  it  remained  un- 
til taken  out  for  another  trip,  unless  In  the 
meantime  It  wax  taken  to  txixk  8  te  be- 
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wasbed  or  to  the  dwd  tor  repairs.  Tbe  evi- 
dence shows  in  a  negatlTe  way  tbat  none  of 
the  posts  were  In  the  Immediate  rldntty  of 
a  switch;  what  necessity,  or  what  reason, 
there  would  be  for  the  conductor  or  any  ooe 
else  to  ride  on  the  ateps  of  a  car  while  pass- 
ing through  the  yard  is  nowhere  raggested. 
PlaintifF  himself  was  not  going  to  ride  stand- 
ing on  the  step  on  the  occasion  when  he  was 
hurt.  After  he  put  the  trolley  on  he  started 
into  the  car,  and  would  have  gone  Inside  had 
not  Bentz  told  him  to  grab  tbe  trolley  rope. 
So  far  as  reaching  for  the  rc^  is  concerned, 
it  was  not,  under  the.  evidence.  In  any  way 
Incident  to  the  moving  or  switching  of  the 
cu.  Whether  It  dragged,  or  htew  against  the 
side  of  the  car,  was  of  no  consequence:  there 
was  no  actual  occasion  or  necessity  for  plain- 
tiff to  attempt  to  secure  It,  and  his  act  in  do- 
ing so,  but  for  Bentz's  command,  If  any, 
would  have  been  wholly  voluntary  on  his 
part 

The  only  evidfflice  In  the  case  having  any 
s^blance  of  showing  that  the  post  was  dan- 
gerous to  defendant's  employes  while  In  tiie 
discharge  of  their  dnUes  In  moving  and 
switching  cars  was  the  testimony  of  plaintiff 
that  he  had  frequently  seen  the  washing 
crew  riding  on  the  steps,  and  that  the  con- 
ductor and  motonnan  always  rode  <«i  the 
atcvB  wben  hrlngiiv  a  car  Into  0ie  abed.  But 
because  be  on  occasion  saw  some  of  the  wash- 
ing crew  riding  oa  the  steps,  it  does  not  fol- 
low that  rfding  on  the  steps  was  the  proper, 
or  even  tbe  usual,  way  fOr  them  to  perform 
ttk^T  dntles  In  moving  or  switching  cars,  or 
tliat  standing  oa  the  steps  had  any  essential 
eonnectlfm  with  tbe  dlscaiarBs  of  soefa  duties. 
Tber  may  have  mnalned  on  fbe  steps  for 
pniposes  of  their  own,  or  for  no  assignable 
reason  at  an.  He  was  evidently  mtstalraa 
•boot  having  sem  the  motorman  riding  on 
tbe  steps  as  cars  came  into  the  shed,  and,  so 
£ar  as  tbe  condoctor  Is  concerned,  for  aught 
that  appears,  his  sole  purpose  in  b^ng  on  the 
steps  at  Eodh  times  may  have  beat  to  enable 
him  to  leave  the  car  and  cast  aside  the  mo- 
notony of  a  dally  task  at  the  earliest  posriUe 
moment; 

It  might  be  suggested  ttiat  while  It  was 
not  necessary  for  d^endaat's  emutoyes  to 
ilde  or  be  upon  the  steps  of  moving  ears 
whlla  moiving  and  switching  thmn  In  Its  ter- 
minal yard,  yet  as  a  mere  matter  of  eonveni- 
enee  ft  was  cottomary  for  them  to  do  so.  As 
ts  this  It  is  snffldent  to  say  l^t  the  evidence 
fldls  to  Alow  any  such  custom.  And  If  It  was 
neither  necessaiy  nor  customaiy  for  Its  em- 
ployes In  the  dlsdiarge  of  tb^  duties  to  be 
<ai  the  steps  of  moving  cars,  or  Id  positions 
that  would  subject  them  to  the  danger  of  be- 
ing stmck  by  posts  near  the  track,  tbe  de- 
fendant cannot  be  convicted  of  n^igence  in 
not  anticipating  that  plaiatifr  would  be  In- 
Jnred  by  so  fortuitous  a  happening  as  the 


grs.bblng  for  a  trolley  rope  tinder  tbe  dream- 
stances  disclosed  by  tbe  evidence. 

We  do  not  say  that  the  employes  of  Uie 
defendant  street  car  company,  while  acting 
in  the  line  of  their  duty  In  moving  and 
switching  cars  in  Its  terminal  yard,  were  not 
fflidangered  by  the  iron  post  located  33  Inch- 
es from  one  of  Its  tracks;  we  hold  merely 
that  in  the  absence  of  evidence  a  Jury  may 
not  assume  that  they  were. 

[4]  3.  Bentz  was  defendant's  brake  repair 
man,  and  plaintift  was  employed  as  bis  help- 
er. It  was  plaintlfTs  duty,  so  far  as  the 
scope  of  his  employment  was  concerned,  to 
do  whatever  Bentz  told  him  to  do  having  any 
at^rent  relation  to  the  service  of  repairing 
brakes  on  defendant's  cars.  Beibi's  orders 
in  that  behalf  were  defendant's  oMen. 
Bringing  a  car  from  the  yard  into  the  shed 
was  a  duty  that  occasionally  devolved  upon 
Bents,  and  plaintiff,  as  his  helper.  In  connec- 
.tion  with  their  duty  to  repair.  PlalntlfT,  on 
account  of  his  Inexp^ience,  as  his  evidence 
tended  to  show,  did  not  know  what  con- 
sequence might  result  from  the  dragging  of 
the  rope  suspended  from  the  trolley  pole; 
Bents  had  the  Implied  authority  to  tell  plain- 
ts to  grab  It  as  It  blew  back  alongside  the 
ear,  and,  if  be  did  so,  It  was  plaintiff's  dnty, 
under  such  circumstances,  to  obey  the  order, 
although  there  ml^t  not  In  fact  have  beoi 
any  necessity  for  so  doing.  Patnode  v.  War- 
ren Cotton  Mills,  167  Mass.  283,  32  N.  E.  161, 
34  Am.  St  Rep.  275;  Broderick  v.  Depot  Co., 
56  Mich.  261,  22  N.  W.  802,  66  Am.  Dec.  382. 
In  tibis  cwinection  plaintiff's  evidence  tended 
to  *how  tbat  Baits  not  only  told  him  to  grab 
the  rope,  but  tbat  he  did  so  at  a  time  when 
tbe  car  was  moving  toward  tbe  post*  and  was 
witlibi  two  or  three  feet  of  It,  all  ol  which 
Bents  knew;  that,  notwithstanding,  Btutx 
coadied  Ills  wder  in  snch  language  as  to  im- 
ply that  instant  actltm  on  tbe  part  of  plaln- 
tUf  wsf  requited;  and  Out  plalntUT,  In  an 
effort  to  comply  with  the  order,  came  into 
otdllslon  with  tbe  post.  The  evidence  was 
snffldent,  therefore,  to  have  warranted  the 
Jury  in  finding  both  that  the  order  was  neg- 
Ugoitly  ^ven  and  that  it  was  the  proximate 
cause  ot  plaintlfTs  Injury. 

[B]  i.  Vinally,  appellant  dalms  that  plain- 
tiff was  guilty  of  ccmtrlbntory  negligence  as 
a  matter  of  law.  In  reaching  for  tiie  trolley 
rope  at  tbe  Ume,  or  in  the  manner,  he  did,  not- 
withstanding an  order  to  that  effect  may  have 
been  given  by  Ms  superior.  It  Insists  that 
this  1b  bo  because  the  post  stood  towering 
above  the  car  but  a  few  feet  away ;  Its  close- 
ness to  the  track  and  the  danger  to  one  lean- 
ing beyond  the  side  of  the  car  of  coming  Into 
contact  with  it  were  obvious,  and  these  facts 
plalntUC  must  have  discovered  had  he  but 
looked,  as  by  tbe  exercise  of  ordinary  care  be 
was  bound  to  do.  In  addition  to  this,  appel- 
lant points  out  tbat  tbe  car  was  moving  only 
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about  u  test  u  a  man  walks,  and  for  tbat 
reason  it  claims  tbat,  had  pl&lntlfl  exerdaed 
any  care  wbaterer,  he  could  have  secured  Uie 
lOjpB  and  at  the  same  time  have  avoided  in- 
Jury  to  himself.  But  plaintiff  nuy  Itave 
thought  from  the  manner  in  which  Bente 
gave  tbB  order  to  grab  the  lope  that  serious 
danger  was  Immlnrait  on  account  of  Ita  drag- 
ging or  blowing  about  the  car,  and  tbat  in- 
stant action  on  his  part  was  necessary  to 
avert  such  danger;  for  that  reason  he  may 
have  acted  without  a  monent^s  reflection, 
and  without  any  ai^raisaf  of  bte  surround- 
ings. Again,  pialntifE  was  in  the  habit,  nc 
doubt,  of  obeying  Bentz's  orders  promptly, 
and  without  questioning  them.  It  is  said 
tbat  onployte  form  a  habit  of  obedience  that 
overcomes  independent  thought  and  action, 
and  to  some  extent  deprives  them  of  tbe  pow- 
er to  exercise  the  iDtelligeUce  tbat  would  oth- 
erwise protect  them.  Sawyer  v.  Paper  Co., 
90  Me.  3S4.  38  AO.  318,  60  Am.  St  Bep.  260. 
These  cmisideratiotts,  we  think,  made  the 
question  ot  plalDtlff's  negUgmce  one  for  the 
Jury. 

The  Jury  were  directed  to  find  for  plaintiff 
on  either  one  oi  two  grounds. of  negligence. 
With  respect  to  one  of  them  the  evidence  was 
not  sufficient  to  support  a  verdict;  and,  as 
the  verdict  may  have  been  based  on  that  oae, 
it  is  necessary  to  reverse  the  Judgment  and 
remand  the  cause.   It  la  so  <nrdered. 

■  BBOWN,  C,  concurs. 
SMALL,  a,  absent 

PEK  CURIAM.  The  foregoing  <q>inion  of 
BA6LAND,  C.  Is  adopted  as  the  opinion  of 
the  court 

JAMKS  T.  BLAIR,  C.  J.,  and  GRAVES, 
HIGBRB,  ELDER,  and  WALKER,  JJ.,  con- 
cur. 

WOODSON  and  DAVID  E.  BLA^R,  JJ., 
dissent. 


HURST  AUTOMATIC  SWITCH  L  SIGNAL 
CO.  et  al.  V.  TRUST  CO.  OF  ST.  LOUIS 
COUNTY  at  al.   (No.  22426.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  19.  1921.) 

I.  Appeal  and  error  «=>80 (2)— Judgment  held 

final  and  appealahlo. 
A  judgment  in  an  action  to  set  aside  a  trus- 
tee's sale  and  deed  of  lands  and  for  an  ac- 
counting, which  adjudged  that  plaintiffs  tabe 
nothhig  under  their  petition  for  an  accoantiiig 
■gainst  certain  defendants,  and  that  they  were 
not  entitled  to  an  aeeonnting  against  another 
defendant  untO  they  redeemed  the  property  by 
pa^g  the  amount  found  due  the  company  own- 
ing the  note  secured  by  tlie  trust  deed,  although 
craditional,  was  a  final  decree  that  plaintiffs 


were  not  entitled  to  an  aeconntlnc  against  any 
defendant  ontn  they  made  sodi  redemption* 
which  they  might  never  do,  and  an  appeal 
therefrom  was  not  premature. 

2.  Appeal  and  error  «c»82(l)— DeoMos  heM 
"order  after  final  |ad|Maat  ■■  the  nnBe" 
and  appaalahle. 

A  Judgment  that  plaintilfs  take  nothing 

under  their  petition  for  an  accounting  agalost 
defendants,  and  tbat  they  were  not  entitled  t» 
an  accounting  against  the  defendants  unless 
and  until  they  redeemed  property  sold  under 
a  trust  deed  by  paying  the  amount  found  due 
the  owner  of  the  note  secured  by  the  trust 
deed,  where  rendered  on  a  second  trial  on  ap- 
peal from  a  final  Jodgment  was  at  least  sppeal- 
aUe  as  an  order  "after  final  Judgment  in  the 
cause"  within  Bev.  St  1909^  |  aOBS,  from  wUcb 
an  appeal  lies. 

[Ed.  Note.— Tor  other  deflnitioas,  see  Words 
and  Phrases,  First  and  Second  Series,  Order 
(In  Practice).] 

3.  Appeal  and  error  «=»l  194(1)— Opinion  t* 
appeal  held  to  require  aeniag  aside  of  aalo 
nader  trsst  deed  prior  to  aoeeaetlso* 

.  An  o^nioa,  reciting  that  Supreme  Court 
must  "revene  the  decree  of  tbe  circuit  court 
for  St.  Louis  county  and  remand  the  cause, 
with  directions  to  enter  decree  in  proper  form, 
setting  aside  the  trustee's  sale  and  deed  of  trust 
to '  secure  $13,000  executed  by  W.  (purchaser 
at  sale)  on  the  same  day  for  an  accounting  be- 
tween the  parties  and  granting  such  reasonable 
time  as  to  the  court  shall  seem  just  and  prop- 
er for  the  redemption  of  tbe  proper^,"  Md 
to  require  tbe  trial  court  to  set  aside  such  sale 
and  deed  before  plaintiffB  should  be  called  on 
to  pay  tbe  amount  due  under  the  trust  deed. 

4.  Appeal  and  error  «=:>I208(4)— Effect  of  re- 
versal of  Judflment  on  reetHutlen  of  rights. 

Where  judgment  in  favor  of  defendaota  in 
an  action  to  set  sside  a  sale  under  a  trust  deed 
and  deed  was  reversed,  with  directions  that 
tbe  sale  be  set  aside,  plaintiffs  were  entitied 
to  be  restored  to  all  things  lost  by  reason  of 
the  ju<^meot  reversed  from  any  of  the  de- 
fendants who  received  what  was  lost  by  pl^- 
tiffa  by  reason  of  sudi  judgment,  and  from  third 
parties  not  innocent  purchasers  from  sudi  de- 
fendants, and  such  restitution  could  be  obtained 
by  motion  in  the  ease,  and  no  separate  or  new 
suit  was  necessary  therefor. 

5.  Appeal  and  error  «S9I208(S,  7)— Plalatltts 
held  entitled  to  possessiM  of  land  Illegally 
sold  aaier  tmat  deed  and  to  aa  aooonnUBg. 

On  reversal  of  a  Judgment  tor  defendants 
in  an  action  to  set  aside  a  trustee's  sale  and 
deed  be  set  aside  and  tbat  plaintiffs  be  given  a 
reasonable  time  to  par  amount  due  on  the 
trust  deed,  tbe  plaintiffs  were  restored  to  their 
full  rights  in  the  property,  and  were  entitled 
to  possession  until  a  reasonable  time  after  an 
accounting  and  determination  bad  expired,  and 
to  a  writ  of  possession  therefor,  as  against  all 
parties  to  the  suit  and  persons  not  innoeent 
purchasers  from  the  detendanto,  and  to  an  ae- 
counting  for  rents  and  profits  or  rental  vahM 
of  and  an  wute  and  damage  done  to  the  prop* 
,  ertyt  including  crops  damaged  or  converted  dur- 
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Inc  the  Ut^tloB.  and  all  tttahle  costs  and  ex- 
penaea  of  appeal,  and  also  amonnt  paid  to  aat- 
Iif7  a  jndgmeiit  and  coata  In  nnlawfnl  de- 
tibier  amt,  whether  paid  hj  them  or  the  rare* 
ties  on  their  bond,  but  for  the  benefit  of  sack 
snreties  if  paid  bj  then. 

«.  Appatf  aid  amr  «s»l208<6)— Proaadara  far 
raatltitloa  attar  ravarsal  of  JaiiiaoBt. 

A  pToeeedfng  after  the  rerereal  of  a  jadg- 
nent  to  make  restitation,  whether  by  snit  or 
motion  in  the  case,  is  governed  b;  broad  equi- 
taUe  consideratiODB,  and  it  is  a  qoestioo  ex 
.*eqao  et  bono  as  in  suits  for  money  or  property 
had  end  receiysd. 

7.  Eiialty  «a939(f)— wm  retala  Jarlidlctlon 
aai  da  eompltte  jaatloa. 

A  court  of  OQnlty,  once  In  possession  of 
the  res  and  liaving  Jnilsdlctien  of  the  parties^ 
win  aot  rtfinquish  Its  htdd  .until  it  baa  done 
complete  and  adequate  joatlce'  to  all  the  parties. 

4.  Appeal  and  error  <t=»l208(5)-~AmouDt  al- 
lowed on  restitation  of  premises  after  evlo- 
tlon. 

Where  conrt  set  aside  a  trustee's  sale  and 
deed  in  an  action  by  owners  who  had  been  re- 
onired  to  remove  In  nnlawfol  detainer  action, 
there  wonld  be  no  IfaUIlty  on  defendanta  to 
account  for  plafntttfs'  attorney's  feea  or  other 
expenses  in  or  abont  tiie  litigation  not  taxable 
as  coats  nader  the  statute,  and  no  liaUUty  for 
speculative  damages,  sqcb  as  extra  expenses 
or  cost  of  living  or  doing  business,  or  feeding 
ittock  by  reason  of  the  eviction  from  possession 
of  the  property,  but  liability  would  exist  for 
the  direct  expense  of  moving  awsy  from  and 
hack  to  the  property. 

9.  Appeal  aad  error  i«a»l208(4)— Mortgagaa 
held  not  llahia  for  wreHfiil  tvMlH  pMdiao 
•Hit  to  sat  aside  sals. 

On  reversal  of  a  judgment  for  defendants  in 
■an  suction  against  beneficiary  under  trust  deed, 
iiurchaser,  sheriff,  and  others,  to  set  ssids 
trustee's  sale  and  deed,  the  beneficiary  in  the 
ileed,  who  did  not  purchase  the  property  at  the 
sale  and  was  never  in  possession  thereof,  was 
not  chargeaUe  In  favor  of  the  plaintHfs  with 
rents,  profits,  or  waste  by  reason  of  eviction 
^f  jdalntiffa  by  purchaser  at  tte  sale, 

10.  Mortgages  $=3601  —  Beneficiary  la  trust 
deed  held  not  chargeable  for  rentSt  proflti  or 
waste  by  reason  of  conspiracy. 

Conspiracy  between  trustee  in  trust  deed, 
who  was  also  beneficiary,  and  purchaser  at  sale, 
to  permit  purchase  of  property  fOr  less  than  Its 
value,  did  not  render  the  trustee  liable  to  the 
owncra  for  renta,  profits,  or  waste  aridng  out 
«(  aodi  purdtaser's  wrongful  eviction  oi  the 
«inim  poDdiac  litigotioa;  there  bt/bas  oo  son- 
qrtracy  as  to  the  e^tetion. 

It.  Mortgagaa  ^s»600(l)—OwRer  held  required 
t*  pay  all  iRtorest  doa  bmaialaiy  aader  tnst 
doad  oa  sMtlM  aside  aato. 
Where  sale  under  trust  deed  and  deed  were 
■«t  aside  on  appeal  with  dlreettona  tor  an  ac- 
eonrtfaif ,  tbe  fact  that  purehaaar  at  aide  made 
certaiiL  paymenta  to  banafldaiT  in  the  tmat 
dead  in  eadi  and  paid  Intareat  on  bsdanoe  would 


not  reUevc  ownera  from  paying  the  fidl  amount 
of  Interest  that  would  be  due  upon  the  note 
aecured  by  the  truat  deed  on  redeemhig;  sndi 
matter  a  question  of  accounting  between 
the  defokdant  braeficiaTy  and  the  pnrdiaaev  at 
the  sale. 

13.  Mortffapaa  «»eo0(2)— OffM>  ta  parokaaa 
aatsa  aot  toaiar  of  amaaat  daa  aaiw  tmt 
daed. 

An  otter,  made  by  a  third  person  to  trustee 
in  a  trust  deed  of  land  on  the  dsy  of  the  sale 
of  the  land  under  the  trust  deed,  and  just  prior 
thereto,  to  buy  the  notes  secured  by  the  trust 
deed,  did  not  constitute  a  tender  of  pigment 
of  the  indebtedness,  or  anything  eqoivslent 
thereto,  so  as  to  relieve  debtor  from  payment 
of  interest  after  the  sale,  which  was  set  a^de. 

13.  Sherlffa  and  constables  «i=»l20  —  No  ao- 
coanting  as  to  sheriff  makijig  Mtegal  sals  nn- 
der  trust  deed. 
Owner  of  property  was  not  entiUed  to  an 
accounting  as  against  sheriff  selling  the  land 
as  substitute  trustee,  which  sale  was  set  aside 
for  con^iracy  between  pnrdiaser  and  benefi- 
ciary in  the  truat  deed,  itriiera  the  aheriff  acted 
fai  good  faitii,  and  damagea  incurred  were  due  to 
wrongful  acta  of  pnrdiaaer  at  the  sale  in  evlet- 
Ing  the  owner. 

Appeal  from  Circuit  Goar^  St  Louie  Ootm- 
t7 ;  6.  A.  Wardeman,  Judge. 

Acticm  by  the  Hurst  AutomaUe  Swltcdi  & 
Signal  Company  and  another  fl'^lnst  the 
Trust  Company  of  St.  Louis  County  and 
others.  Judgm^it  for  dtfeaidants,  and  plain- 
tliEa  appeal.   Beversed,  with  directions. 

W.  W.  Cohlck,  of  St.  Louis,  for  appdlaata. 

Joseph  C.  McAtee,  of  Clayton,  for  respond- 
ent Trust  Co.  of  St.  Louis  County. 

Stonewall  J.  Walton^  ot  Bnell.  for  respmd- 
ent  Walbm. 

JuUtu  B.  MOlte^  of  dayton,  for  reqMmdent 
Bode 

SMALLy  O.  I.  This  la  the  second  time  this 
case  has  been  before  this  court  The  pe- 
tition was  in  equity  ffled  April  8,  1914,  to 
cancel  and  set  aside  a  trustee's  sale  and  deed 
of  cwtain  lands  made  February  28,  1014, 
and  to  redeem  the  property  from  the  deed  of 
trust  (jvhich  was  executed  by  Mrs.  Uaaaey, 
a  prior  owner)  under  whldb  the  aale  was 
made.  The  c^intilt  company  was  the  owner 
of  the  pr<q>earty  subject  to  the  deed  of  trust ; 
plaintiff  Fred  Hunt  was  its  tenant ;  the  d»- 
tfendant  trust  ctmipany  was  the  trustee 
named  In  said  deed  of  trust  and  owner  of 
the  Mass^  note  secured  thereby;  defendant 
Bode  was  tha  sheriff  of  St  LduIs  county, 
who  was  designated  in  the  deed  of  trust  to 
act  as  tmatee  in  the  absence  or  refusal  to 
act  Of  the  trust  company;  defendant  Stone- 
wall J.  Walton  was  tb»  purdttaaw  for  $17,006 
at  the  foreclosure  sale  made  by  defradant 
Bode,  Bholfl,  aa  anbatttnte  tnMte&  On  ttM 
QrlgtBal  trial  of  tbe  oaae  in  the  drcnlt  eoort^ 
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the  court  rendered  Jadgment  for  the  defaid- 
ants,  bnt  on  appeal  to  this  court  we  reversed 
the  Judgment  and  remanded  the  case,  with 
directions.    216  S.  W.  Hiere  was  a 

enlarge  in  the  petition  that  the  property  was 
sold  by  the  sheriff  as  trustee,  to  Walton  at 
an  inadequate  price  after  lawful  tmder  of 
the  amount  doe  on  the  note  aecured*  and 
that>- 

"the  said  defendants  and  all  of  tliem  had  agreed 
and  ^nq;itred  together  to  force  a  pretended 
sale  of  said  property  the  said  Bode  as  afore- 
said for  the  parpose  of  unlawfullj  acquiring 
title  and  possesajon  of  the  same  at  a  price  much 
leas  than  the  said  property  was  worth,  and  that 
the  refusal  of  the  said  trust  company  in  the 
manner  and  form  aforesaid  and  the  said  pre- 
tended sale  of  the  said  propertj  1^  the  said 
Bode  aa  aforesaid  were  dictated  by  and  made 
pursuant  to  the  terms  of  the  same  unlawful 
agreement  and  conspiracy  aforesaid.** 

An  examination  of  the  opinion  of  this  court 
will  show  no  eyidence  or  finding  of  any  in- 
tentional wrongdoing  on  the  part  of  the  de- 
fendant sheriff,  and  that  he  acted  aa  substi- 
tute trustee  In  good  faith  oa  the  written  re- 
fusal of  the  trust  company  to  act  as  such; 
nor  Is  there  any  finding  that  any  tender  of 
payment  o)  the  Massey  note  or  deed  at  trust 
was  made  before  sale  thvennfler.  But  the 
court  did  find  that  there  was  an  agreement 
between  the  trust  company  and  Walton  to 
discourage  bidding  at  the  trustee's  sale,  and 
that  Walton  should  become  the  purchaser. 
The  court  uses  the  following  language  In 
concluding  Its  opinion  and  rerer^g  and  re- 
manding the  case: 

"The  whole  evidence  leaves  no  douht  In  the 
mind  of  this  court  that  the  price  at  which  the 
land  was  sold  was  inadequate  to  the  extent  at 
least  of  $12,396.  and  that  this  Inadequacy, 
or  BO  much  of  It  as  operated  to  deprive  the 
plaintiff  corporation  of  the  power  to  protect 
its  own  equity  of  redemption  was  caused  by 
the  action  of  defendant  Walton  tending  to  sup- 
press bidding,  that  the  fact  that  the  plaintiff 
corporation  had  not  received  its  certificate  to 
transact  business  in  this  state  was  unfairly 
used  for  the  purpose  of  disabling  it  from  sav- 
ing the  proper^  until  the  sale  could  be  held, 
and  that  the  sale  was  hurried  by  the  trustee 
with  reference  to  these  conditions.  Under  these 
dreumstances  no  dtoiee  is  left  us  other  than 
to  reverse  the  decree  of  the  drcuit  court  for 
St.  Louis  county,  and  remand  the  cause,  with 
directions  to  enter  its  decree  in  proper  form, 
setting  aside  the  said  trustee's  sale  and  the 
deed  of  trust  to  secure  $13,000,  executed  by 
Walton  and  wife  on  the  same  day,  for  an  ac- 
counting between  the  parties,  and  granting 
such  reasonable  time  as  to  the  court  shall  seem 
just  and  proper  for  the  redemption  of  the 
property  upon  payment  by  the  plaintiffs  of  the 
sum  foond  to  be  justiy  due  for  that  purpose, 
which  Is  accordingly  done." 

After  Walton  purchased  the  propo'ty  at 
the  tmatee's  sale  he  brov^ht  suit  In  onlaw- 
tak  detainer  against  plalntm  Fxed  Hurst, 


tenant  of  the  plalntlfT  company,  and  ob' 
tained  Judgment  and  possession  of  the  pr<^ 
erty.  Also  collected  Judgment  from  him  or 
the  sureties  on  his  appeal  bond  for  unlawful 
detention  thereof.  There  la  also  a  augges- 
Uon  that  Walt(m  sold  or  transferred  the- 
prqperty  pendente  lite. 

Our  mandate  was  ifi  the  usual  form  to  the- 
effect,  amcmg  other  things,  tliat  plaintiffs 
"should  be  restored  to  all  things  lost  by  rea- 
son of  the  Judgment"  reversed.  Upon  return 
of  the  case  to  the  circuit  court,  tlie  plaintiffs 
filed,  on  January  2t,  1920,  a  petition  or  state- 
ment for  accounting  In  the  case  for  rents- 
and  profits,  damages  and  waste  to  the  prop- 
erty, conversion  of  crops  and  costs  and  ex- 
penses of  the  litigation,  Including  attorney's 
fees  and  other  expenses  and  costs  of  litiga- 
tion not  taxable  as  costs.  There  was  also 
a  claim  for  $929.26  on  account  of  moneys 
paid  out  In  satisfaction  of  the  Judgment  de- 
fendant Walton  obtalo(?d  against  the  plain- 
tiff Fred  Hurst  In  said  unlawful  detain- 
er suit,  which  was  paid  by  the  bondsman 
of  Bald  Fred  Hurst  In  said  suit  Also 
claim  for  $984  on  account  of  extra  amount 
paid  out  by  said  Fred  Hurst  for  corn,  hay, 
and  fodd^,  since  being  evicted  from  said 
pr<q>erty.  Plaintiffs  also  filed  a  motion  for 
possession  of  the  property.  On  the  26th  day 
of  F^mary,  the  defoidant  trust  com- 

pany filed  a  statement  of  account  In  said 
cause,  showing  that  it  was  the  owner  of  the 
note  of  Mrs.  Massey  for  $16,^,  dated  F^- 
ruary  4,  1911,  and  due  three  years  after  Its 
date,  with  Interest  notes  attached.  Also 
setting  up  the  sale  under  the  deed  of  tmst 
securing  said  notes,  which  was  set  a^de,  and 
the  purchase  at  said  sale  by  defendant  Wal- 
ton, and  setting  out  the  pundiase  mon^  In 
cash  and  notes  which  said  Waltm  gave  said 
trust  company  In  payment  of  such  purchase 
price  and  subsequent  Interest  payments  made 
by  said  Walton,  and  claiming  that  said  soma 
were  chargeable  in  the  accounting  herein. 
Def^dant  Bode  filed  a  statement  at  the  same 
time,  showing  that  he  had  paid  over  alt  the 
proceeds  that  came  Into  hts  hands,  $17,605 
from  the  sale  set  aside,  in  paying  the  costs 
of  the  sale,  and  the  balance  on  the  note  se- 
cured, and  he  prayed  to  go  hence  with  bis 
costs. 

These  matters  of  accounting  on  said  peti- 
tion and  statement  of  the  plaintiffs  and  of 
defendants  trust  company  and  Bode  coming 
on  tor  trial,  the  court  on  the  obJectlMi  of 
said  defmdants  refused  to  permit  any  toh 
tlmony  on  the  items  contained  hn  plalntUfo' 
petition  or  statement  of  account  as  against 
them;  counsel  for  plaintiffs  admitting  he  had 
no  evidence  they  had  ever  been  in  posses- 
sion of  the  property  or  committed  waste 
thereon,  but  claiming  they  were  Jointly  li- 
able to  account  with  defendant  Waltcm  un- 
der the  decision  and  mandate  of  the  Supreme 
Oourt  In  the  case. 

The  ooort  then  beard  the  evldaice  u  to 
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the  amouBt  dne  on  tlie  Masvey  note  and  deed 
<a  trust  owned  by  the  trust  OMnpany,  and 
fotmd  the  amount  to  be,;tvindpal  and  Inter- 
est, $25,»23.9a  There  was  evidoKie  tbat  on 
the  day  of  sale,  but  Just  prior  thereto,  the 
plaintiffs  had  procured  a  party  who  offered 
to  purchase  the  eald  Mass^  note,  but  the 
defendant  trust  company  refused  to  sell  It. 
No  offer  oi  tender  of  payment  of  eaid  note 
was,  bowerer,  made.  The  court  decreed  that 
upon  the  payment  of  said  sum  found  dne 
with  six  per  cent  interest  from  the  date  of 
the  decree,  March  26.  1820,  within  80  days 
from  said  date,  said  trustee's  sale  and  deed 
to  Walton  should  be  set  aiAde  and  for  naught 
licld,  and  that  defendant  trust  company  and 
Bode  ba.ve  Judgment  on  the  statement  of 
account  filed  by  plaintiffs,  and  tbat  plain- 
tiffs take  nothing  thereunder  as  against 
them,  "the  right  being  reeorred  to  determine 
any  matter  arising  between  platntlffa  and 
defendant  Walton  aftor  redemption."  Plain- 
tiffs also  duly  filed  motion  for  new  trial. 
Subsequently  said  Judgment  was  modified  by 
Tedn<^ng  the  amount  due  the  said  trust 
company  on  Its  said  note,  and  required  to  be 
paid  by  the  plaintiffs  in  order  to  redeem  to 
¥23,032.74.  Plaintiffs*  motion  for  new  trial 
and  motion  for  possession  of  property  were 
tbwenpon  overruled.  'Nothing  further  seems 
to  have  been  done  wiOi  reference  to  the  a(s 
eoimtfng  between  plalntllb  and  deftedant 
Walton.  Plaintiff^  duly  prosecoted  fh^r  ap- 
peal to  this  court  Fmrther  mattera  In  the 
record,  relevant  to  the  di&SKWition  of  the  ap- 
l>eal,  may  be  mentioned  In  the  t^lnion  whidi 
follows. 

'  [1, 2]  n.  Learned  oonneel  for  respmidents 
earnestly  insist  tbat  this  appeal  vaa  iHrema- 
tore^  because  it  was  taken  beton  an  aoeount- 
Ing  was  had  betwem  plabittfle  and  defend- 
ant Walton,  and  tberciora  prior  to  any  final 
JndsBMnt  as  to  all  oia  paitiea.  But  we  do 
not  so  TCKard  the  Judgment  rendered.  Said 
decree  adjudged  tbat  plalntUto  tal»  nothing 
under  thdr  petition  for  aocountto^  against 
defendants  treat  oompanjr  and  Bode,  and  was 
to  Qie  effect  ttiat  they  wne  entitled  to  no 
accounting  at  all  ^utainst-  defendant  Walton 
unleaa  and  ontU  theiy  redeemed  the  property, 
1^  paying  the  anunmt  found  doe  the  trust 
company.  Tbln  waa  a  conditional  decree,  it 
Is  tme^  but  it  waa  a  final  decree  that  plain- 
tiff were  entitled  to  no  aieeonntlng  a^lnst 
said  Walton,  until  they  made  such  redemp- 
tUtOf  f^iifili  they  might  never  da  This  dlS' 
poaed  <tf  die  whole  omtroversy  as  to  all  toe 
parties  under  the  fftcts  existing  at  the  time 
the  decree  waa  rendered.  Furthermore,  the 
Judgment  of  this  court  on  the  former  appeal 
was  a  final  Judgment  in  the  case,  and  all 
orders  made  thereafter  by  the  lower  court 
were  ''orders  after  the  final  Judgment  In  Uie 
cause,**  within  the  meaning  of  section  2038, 
B.  S.  1909,  from  which  appeals  lie.  We 
therefore  nde  this  point  against  respondents. 
CS]  III.  It  Is  claimed  by  learned  counsel 


for  appeUants  that  flie  court  erred  In  first 
requiring  the  plaintiffs  to  pay  the  amount 
due  tJu  tmst  company  on  the  Afassc^  notes, 
and  to  redeon  before  setting  aside  and  can* 
celing  the  trustee's  dead  and  sale  to  Walton. 
We  agree  with  this  contention.  It  will  be 
seen  by  a  reading  of  the  directloDS  In  our 
<^>lnlon  to  the  lower  court,  which  we  have 
quoted  to  our  atotement,  that  toe  first  pro- 
viaiim  to  the  decree  we  directed  it  to  make 
was  one  setting  aside  said  trustee's  sale  and 
toe  Walton  deed  of  trust  and  then  for  an  ac- 
counting between  the  parties,  and  then  to 
gmkt  sufdi  reasonable  time  as  the  court 
mli^t  dean  Just,  tw  the  redemption  of  toe 
property  upon  paymmt  by  idatotiffs  of  toe 
sum  Justly  found  due  for  toat  puriKtee.  The 
platotlffs  were  permitted  to  have  a  reason- 
able time  for  the  redemptltm  of  toe  proper- 
ty— ^not  from  the  trustee's  sale — because  that 
had  been  absolut^y  canceled  and  set  aside, 
but  from  the  Masses  deed  of  trust,  which  the 
platotlffs  were  to  have  a  reasonable  time  to 
pay  alter  toe  amount  due  toereon  had  been 
ascertained  by  the  accounting.  The  trust 
company,  which  was  the  h<dder  of  toe  note 
as  well  as  trustee  named  to  toe  deed  of  trust, 
had  been  found  guilty  of  unfair  conduct  to 
coUudlng  with  Walton  to  bring  about  toe 
trustee's  sale  to  him,  by  toe  sheriff  as  sub- 
stitote  trustee,  and  hence  Justice  demanded, 
and  this  court  ordered  toat  plaintiffs  should 
be  reinstated  to  their  rights  by  absolut^y 
annulUng  and  setting  aside  such  trustee's 
sale  and  deed  of  trust  msde  by  WalttHi,  and 
extendtog  the  time  of  redemption  from  the 
Mass^  deed  of  trust  for  a  reasonable  time 
after  toe  amount  owing  there(»i  by  platotlffs 
had  been  determined  by  an  aocounttog. 

t4-l]  IV.  Aa  to  the  pneedure  end  eetmt 
of  the  acoountitiff  againtt  defendantt  by  the 
plaintiffs.  Not  oaiy  are  all  the  defendants 
required  to' account  by  the  express  language 
of  our  decree,  but  under  the  provision  of  the 
law  and  the  mandate  in  such  cases  the  plain- 
tiffs were  entitled  to  be  restored  to  all  things 
lost,  by  reasm  of  the  Judgment  revwsed, 
from  any  of  the  defoidants  who  recrtved 
what  was  lost  by  Ehe  platotlffs  by  reason  of 
such  Judgment,  and  fr<«n  third  parties  not 
innocent  purchasers  from  suCh  defOndanta. 
Such  restltotlm  may  be  obtolned  by  motion 
in  the  case,  and  so  aoparate  or  new  suit  need 
be  filed  toerefor.  Golluni  v.  Tantls,  176  Ma 
670,  75  S.  W.  603;  Lai^on  v.  Ghesney,  20ft 
Mo.  1, 106  S.  W.  522.  and  cases  cited;  Turn' 
er  T.  Edmonston,  210  Ma  411,  109  S.  W.  88, 
124  Am.  St.  Rep.  780.  In  the  case  at  bar  the 
Judgment  of  the  lower  court  against  plain- 
tiffs, which  we  reversed,  prevented  the  plato- 
tlffs from  retaining  possession  of  th^  profH 
erty  pendtog  toe  litigation.  Under  our  de- 
cree to  reverstog  said  Judgment  against  them 
toey  were  restored  to  their  full  rli^to  to 
said  iffoperty  as-U  said  Massey  deed  of  tmst 
was  not  to  default,  and  no  sale  had  been 
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made  tbAmmder,  and  glvmaMuauibletiaie 
to  radeem  firom  said  deed  of  tnut  after  an 
aooonntlng  had  detennlned  the  amoimt  due 
flmeon.  Tbvy  wwe  tiimfore  oitltied  to 
poseeealon  of  tbe  peagnty  onttl  a  reoetRiable 
time  after  such  accounting  and  detwmlna- 
tlon  had  expired  and  to  a  writ  of  posaesslon 
therefor  (Idtnyw  v.  Chesney,  200  Mo.  11,  106 
iS.  W.  522)  ae  against  all  parties  to  the  salt 
and  persona  not  Innocent  parchasers  from 
the  defendants  (Turner  t.  Bldmonston,  210 
Mo.  411,  109  S.  W.  33,  124  Am.  St.  Hep.  730), ' 
ftnd  to  an  accouDtins  for  rents  and  profits 
or  rratal  yalne  of  and  all  waste  and  damage 
done  to  the  property,  including  crops  dam- 
aged or  converted  during  the  litigation. 
They  wonid  also  be  entitled  to  recover  "all 
taxable  costs  and  expenses  of  appeal"  which 
they  paid,  Colburn  v.  Tantls,  and  other  casee 
dted  supra.  We  also  hold  plalntltTs  were 
so  entitled  to  the  amount  paid  to  satisfy  the 
judgment  and  costs  In  said  unlawful  detain- 
er suit,  whether  paid  by  them  or  the  sure- 
ties on  their  bond  (for  the  benefit  of  such 
HuretleB,  however.  If  paid  by  them).  The  pro- 1 
ceeding,  after  the  reversal  of  the  Judgment, 
to  make  restitution,  whether  by  separate  suit 
or  motion  in  the  case,  Is  governed  by  broad 
equitable  considerations.  It  la  a  question 
lequo  et  bono,  as  in  suits  for  money  or  prop- 
erty had  and  received.  Teasdale  v.  Stoller, 
1S3  Mo.  loc.  cit.  652,  34  S.  W.  873,  64  Am.  St 
703. 

[7]  A  court  of  equity  once  In  possession  of 
the  res  and  having  jurisdiction  of  the  par- 
ties will  not  relinquish  Its  hold  until  It  has 
d<xie  complete  and  adegaate  justice  to  all  the 
parties.  It  has  a  long  arm  for  so  doing. 
Real  Satato  Sav.  Inst  v.  CoUonions,  63  Mo. 
loa  dt  290,  and  ca«ea  dted.  School  District 
V.  Heit,  226  Ho.  loc.  dt  415.  126  S.  W.  462, 
1^  Am.  St  6S1;  Waddle  t.  Frasler,  246 
Ho.  891,  161  S.  W.  87;  Woolum  r.  Tar^ey, 
196  S.  W.  1128. 

[II  But  In  sndi  cases  as  the  case  at  bar, 
there  would  be  no  liability  to  account  for  the 
l^alntlffi^  attorn^a  fees  or  other  expenses 
in  or  about  the  litigation  not  taxable  as  costs 
under  the  statute,  and  no  liability  for  specu- 
latlve  damages,  such  as  the  extra  expense 
or  cost  of  living  or  doing  business  or  feeding 
stodi,  by  being  evicted  tnm  possession  of  the 
property.  But  tbte  dired:  expense  of  morlng 
away  from  and  back  to  the  property  by  rea- 
son of  sudi  eviction  would  be  a  just  diarge 
against  the  drfendant  so  evicting  the  plain- 
tiffs. 

[I]  V.  Ag  to  plaintifft'  claim  against  the 
tnut  company  for  accounting.  It  is  true  that 
had  the  trust  company  purchased  the  prop- 
erty at  the  trustee's  sale  and  thereafter  been 
in  possession  of  the  property,  It  would.  In 
such  accounting,  bare  been  chargeable  with 
the  rents  and  profits  while  so  In  possession 
if  allowed  Interest  on  Its  notes.  That  much 
has  been  dedded.    Potter      Sdiaffer,  209 


Ha  886.  108  S.  W.  00.  Bat  It  did  not  par- 
diBse  the  pn^)erty  at  Che  tnistee^a  sale,  and 
never  bad  possession  tit  nor  conunitted  wasto 
on  the  property,  and  had  no  Interest  what- 
ever In  the  ttUe  or  possession  dalmed  by 
Walton.  Cottse^eotly,  the  said  trust  com- 
pany was  not  liable  to  account  for  rents  and 
profits  or  waste  of  the  proi>erty. 

VI.  But  learned  counsel  further  claim  that 
under  the  mandate  In  said  cause  the  plain- 
tiffs were  to  be  "restored  to  all  things  lost  by 
reason  of  the  Judgment"  which  this  court  re- 
versed, and  that  under  the  judgment  reversed 
plaintiffs  lost  the  right  to  obtain  possession 
and  rents  and  profits  of  their  property.  This 
Is  true,  but  said  trust  company  not  receiving 
such  rents  and  profits  would  not  be  account- 
able therefor  ex  squo  et  bono,  as  for  moaej 
or  property  had  or  recdved.  Teasdale  v, 
Stoller,  supra. 

[101  VII.  But  it  is  claimed  that  the  defend- 
ant trust  company  was,  by  the  judgment  of 
this  court,  found  guilty  of  a  conspiracy  with 
said  Walton  to  bring  about  the  trustee's  sale 
I  which  was  canceled  and  set  aside,  and  there- 
fore It  was  liable  as  a  coconspirator  with 
said  Walton  for  all  his  acts  after  he  pur> 
chased  said  property  at  such  sale,  Indudiug 
the  taking  possession  thereof  and  committing 
waste  therecHi.  We  do  not  agree  to  this  cm- 
tentlon.  Said  trust  company  was  not  foand 
by  ns  in  our  opinion  in  said  cause  to  be  a 
conspirator  with  Walton,  except  to  bring 
abont  such  illegal  trustees'  sale  to  blm.  Bo 
far  as  our  <^lnlon  shows,  said  trust  com- 
pany's only  interest  In  conspiring  with  Wal- 
ton was  that  It  m\gbt  carry  out  till  agreement 
with  him  to  permit  him  to  pnrdiase  the  pnp< 
ettf  at  the  trustee's  sale  tor  fb»  amoant  he 
bid  thereat,  paying  put  of  the  purehase 
price  In  casih  and  ^tiag  bis  note  tor  tlie  bal- 
ance $13,000,  to  the  tmst  ccnnpany,  aectned 
by  deed  of  tnut  on  the  property.  fHie  con- 
spiracy of  tbB  trust  ctnnpany  with  Walton 
waa  ended,  therefore,  when  said  sale  was 
made  and  It  received  the  cash  and  notes  and 
deed  of  tmst  oC  Walton  tor  tbs  pnrdiase 
price.  There  was  no  evidence  and  no  finding 
la  our  said  opinlmi  that  ttie  consplraey  of  the 
tmst  company  with  Walton  extended  to  his 
toldng  poeaesdon  at  or.  committing  waste  up- 
on dw  ivoperty.  So  that  we  rule  that  de- 
fendant tmat  e(Mnpany  was  not  liable  for 
rents  and  profits  or  waste  of  the  property 
after  the  trustees  sale. 

VIII.  The  other  di^rges  In  plahttlffe'  peti- 
tion (except  the  taxable  costs  In  this  .suit  paid 
by  plaintiffs)  for  accounting  are  so  obviously 
not  matters  for  which  the  trust  coUipany  was 
liable  to  account  that  they  are  not  specifical- 
ly contended  for  by  learned  counsel  for  ap- 
pellants In  his  brief  in  this  court,  and  need 
not  be  further  noticed. 

[11]  IX.  As  to  the  interest  allo-wed  tho 
trust  compani/.  It  Is  said  that  Walton  ]>aid 
a  certain  amount  In  cash,  and.  afterwards 
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paid  the  trust  company  interest  on  hia  $13,- 
000  note,  which  he"  gave  for  the  deferred  pay- 
ment at  the  trustee's  sale,  and  therefore 
plaintiffs  shoQld  not  be  required  to  pay  the 
full  amount  of  interest  upon  the  ^nssey  note 
In  order  to  redeem.  But  we  hold  that  the 
amount  paid  by  Walton  to  the  trust  company 
is  a  matter  of  accoimtlng  between  Walton 
and  the  trust  company  in  which  plaintiffs 
are  not  legally  Interested,  as  was  beld  by  the 
lower  coart  We  ovwrule  tppeUanta'  ctmten- 
tlon  on  this  point 

[tl]  X.  The  lower  conrt  also  properly  al- 
lowed the  tmst  company  Interest  after  the 
trustee's  sale  to  the  date  of  the  hearing  on  its 
claim  for  an  accounting  on  the  Massey  notes. 
HbB  eODtoitlon  that  plaintiffs  on  the  day  of 
the' sale  made  a  tender  or  offered  to  pay  the 
notes  and  interest,  and  the  tmst  company 
refased  to  receive  It,  is  not  supported  by  the 
evidence.  The  evidence  of  both  parties  simply 
shows  that  at  the  request  of  the  plaintiff  com- 
pany, a  Mr.  Otto  offered  to  buy  the  Massey 
notes  from  the  trust  company  on  the  day  of 
sale.  Just  prior  thereto,  and  the  trust  cchu- 
pany  refased  to  sell  them.  This  dreumstanoe 
did  not  constitute  a  tmder  of  payment  or 
anything  equivalent  tliereto. 

[13]  XL  A9  to  tlie  aocountnff  to  plahiHfft 
by  the  tkmilf,  OefmtMata  Bode.  Oar  opinion 
In  this  case  did  not  find  aald  defendant  guil- 
ty at  any  intentional  wxongdQAiig  m*  derdio- 
tlon  of  duty.  Ho  ancms;  from  an  t3ie  record, 
to  have  aeted  In  good  faltli,  believing  lie  had 
the  right  to  sell  Oie  property  as  anch  mhstl- 
tute  trustee,  on  being  notlfled  by  the  trust 
company  in  writing  that  it  refused  to  make 
the  sale,  and  reguesting  him  to  act  as  stipu- 
lated in  the  deed  of  trust  We  bold,  there- 
fore, 0int  plaintiffs  were  aitttled  to  nothing 
on  their  stat«nent  or  potion  fbr  accounting 
asainst  defendant  Bode. 

Xn.  If  plaintiffs  see  fit,  t2Miy  may  amend 
their  motion  tot  accountfng  by  filing  a  sepa- 
rate motion  for  ea<%  plaintiff  and  also  by 
filing  the  proper  motion  and  giving  due  notice 
thereof,  make  any  person  a  party  to  such  ac- 
counting who  purchased  or  was  in  possession 
of  said  property,  or  received  the  use  and  ben- 
efit of  rents  and  profits  thereof,  or  committed 
waste  thereon,  and  wlio  was  not  an  Innocmt 
purchaser  thereof  after  the  plaintiffs'  suit 
was  originally  Instituted. 

We  therefore  reverse  the  Judgment  of  the 
lower  court,  with  directions  to  enter  its  de- 
cree first  setting  aside  and  canceling  the  said 
trustee's  sale  and  deed  to  Walton  made  uu- 
det  the  Massey  deed  of  trust,  and  said  $13.- 
000  deed  of  trust  made  by  Walton  to  the  said 
trust  company,  and  to  sustain  plaintiffs'  mo- 
tion for  posse^on  of  said  property,  and 
then  at  such  reasonable  time  as  the  court 
may  fix  proceed  to  hear  and  determine  the 
respective  claims  of  the  parties  to  an  ac- 
counting aiNSording  to  the  views  herein  ex- 


pressed, and  upon  such  determination,  Includ- 
ing the  finding  of  the  amount  due  defend- 
ant trust  company  on  the  Massey  notes  and 
deed  of  trust,  to  allow  plaintiffs  a  reasonable 
time  thereafter,  to  pay  such  sum  and  redeem 
from  such  deed  of  trust  which  will  not  be 
considered  as  being  in  default  until  after  the 
expiration  of  the  time  for  payment  and  re- 
demption so  fixed  and  plaintiffs'  failure  to 
pay  the  same  within  such  time;  and,  tf  not  so 
paid,  that  said  trust  company  may  then  pro- 
ceed toforectose  its  said  deed  of  trust  in  anch 
manner  as  It  may  be  advised. 

RAOLAKD,  C  cMieurs. 
BBOWN,  O.,  not  sitting. 

PEB  GUBIAM.  The  foregoing  opInloD  hj 
SMALL,  Ol.  is  adopted  aa  tb»  oplnioa  of  the 
court 

All  the  Judges  concur. 


MALLETTE  et  at  v.  CITY  OP  ST.  LOUIS. 

(N*.  22396.) 

(Suprems  Conrt  of  Missouri,  Division  No.  2. 
Dea  Al,  1821.) 

1.  EmlHSBt  tfenala  «s>307(2)— Evltfeaoe  «=» 
57l(IO}->iBxtnt  ef  daniqet  lewerfag 
tnde  ef  alloy,  awl  wal«ht  af  eipert  teett- 
■toay,  held  for  Jary. 

Ths  Mctwat  of  the  damnies  caused  lower- 
ing the  grate  of  an  alley  and  the  weight  of 
exvert  testinKny  relative  thereto  are  for  the 
jury. 

2.  Appeal  and  error  «=s>lon)(l)— Flndlag  «Mp> 
ported  by  sabttaatlal  evMsaee  eoaolMslve. 

Where  there  was  substantial  evidence  to 
support  the  trial  eonrf  s  finding,  Its  judgment 
will  Im  afllrmod,  la  the  absence  ti  prejudicial 
error. 

Appaal  from  St  Louia  Gircnlt  Oourt; 
Franklin  Ferrias,  Judge. 

Suit  by  James  A.  Mallette  and  another 
against  the  City  of  St.  Louis.  JudgmMit  for 
plaintlfFs,  and  defaidant  appeals.  Afllrmed. 

Henry  8.  Oaulfleld.  Gea  F.  Haid.  and  Oli- 
ver Saati,  all  of  St  Lonls,  for  appelant 

Oarstang  ft  Jwea,  of.  8t  Loula^  for  re- 
spmdenta, 

WALKER.  J.  This  Is  a  suit  brou^t  by  re- 
spondents to  recover  damages  alleged  to  have 
been  caused  by  cutting  down  or  lowering  the 
grade  of  an  alley  in  the  rear  of  their  property 
in  the  dty  of  St  Louis.  Upon  a  trial  beforo 
a  jury,  there  was  a  Judgment  for  reesMmd- 
ents,  from  which  this  appeal  has  been  per- 
fected. 
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Under  an  ordbuuice  of  ttie  aK>^lant  tiie 
alley  waa  graded  and  paved.  In  tMi  ImproTe- 
mant  llie  grade  of  the  alley  was  lowered 
about  two  feet  and  nine  Indiea  beSxm  the 
tovd  ot  the  rear  of  reapcndenta'  lot,  Thla 
change  of  grade,  it  la  contended,  rendered 
access  to  reapondoits'  property  dllBcnlt,  and 
tbey  bare  been  compelled  by  reastm  of  such 
diange  to  build  a  retaining  wall  and  grantt- 
oid  st^  leading  np  to  the  lev^  <tf  tbe  lot  In 
order  to  r»der  the  same  reosmably  access- 
ible 

The  wrors  asdgned  are  the  reusing  to 
give  Instructions  on  bdialf  of  the  appelant, 
directing  the  jury  to  deduct  special  benefits, 
it  any,  accruing  to  respondentrf  property 
from  the  damages  thereto,  modifying  the  In- 
Btmction  offered  by  the  appelant  on  the 
measure  of  damages,  and  in  rising  to  In- 
struct the  jury,  at  the  appellant's  request, 
that  the  respondents  could  not  recover  unless 
there  was  a  material  change  In  the  grade  ot 
the  alley  or  such  grade  as  was  llliely  to  re- 
dace  the  value  of  respondents'  pr<H;>erty,  tak- 
ing Into  consideraUon  all  the  drcumstances 
of  the  case. 

There  was  no  auffident  evidence  upon 
which  to  base  an  Instruction  authorizing  the 
Jury,  In  estimating  the  damages,  to  deduct 
special  benefits  to  re^ondents'  lot  by  reason 
of  the  grading  and  paving  of  the  alley;  the 
modification  by  the  court,  therefore,  of  the 
instruction  asked  by  the  appellant,  eliminat- 
ing the  question  of  special  benefits,  was  not 
error. 

[1]  The  extent  of  the  damages  and  the 
weight  to  be  givoi  the  testimony  of  experts 
were  matters  for  the  determination  of  the 
Jnry. 

[2]  There  was  substantial  evidence  to  sap- 
port  the  finding,  and.  In  the  absence  of  prej- 
udicial error,  the  judgmmt  of  the  trial  court 
will  be  affirmed.  It  la  so  OTdwed. 

All  concur. 


SHANKLIN  V.  WARD  at  al.  (No.  22010.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
July  11,  1921.   On  Motion  to  Modify, 
Dee.  i»,  latH.) 

I.  lasaae  persons  4=97l-^eoovering  land  sold 
la  void  aaardlaaslilp  proceeding  most  repay 
price  devoted  to  support  of  family. 
Where  purchase  money  received  in  sale  of 
insane  person's  property  in  void  guardianship 
proceedings  was  devoted  to  the  support  of  in- 
sane person's  wife  and  children,  the  court,  in 
awarding  insane  person  the  property  on  recov- 
ery of  sanity  because  ot  invalidity  of  the  guard- 
ianship proceedings,  properiy  required  Um  to 
repay  such  purchase  money  to  good-faith  por- 
ehasar,  and  ehacged  the  property  with  a  lien  for 
amount  thereof. 


2.  lasaae  persem  <e8>7i— Parsliinr  wHhHt 
aetaal  aotlae  of  defect  la  guardlaa's  sale  could 

recover  for  taxes  paid,  Inprovsneats  nade* 
and  liens  dltdiarged. 

Purchaser  of  land  of  an  incompetent  person, 
sold  pursuant  to  void  guardianship  proceeding, 
without  actual  notice  of  invalidity,  could  recover 
amount  paid  for  taxes,  permanent  improve- 
ments, and  in  discharging  liens  made,  notwith- 
standing eoBstmctive  notice,  the  doctrine  ot 
constructive  notice  being  inappUcaUa. 

3.  Equity  «»7— Will  give  relief  froB  eMs*> 
quenoes  of  a  mistake  as  to  titlsu 

Where  manifest  Justice  and  eqni^  require 
it,  equity  will  relieve  one  from  the  eonaeqnences 
of  a  mistake  as  to  title  to  real  e^^ta*  efw 
though  the  mistake  Is  one  of  law. 

4.  Insane  parsons  «=s>7l— Land  ohamed  witli 
r^aymeat  of  price  and  taxsa  less  rental  valae 
on  Insane  person's  recovery. 

Where  purchaser  of  insane  person's  land 
was  without  actual  notice  that  sale  was  void 
because  of  invalidity  of  guardianship  proceed- 
ings, his  successor  was  entitled,  on  insane  per- 
son's recovery  of  the  property,  to  have  It 
charged  with  the  repayment  of  the  purchase 
money  and  taxes  paid  by  purchaser,  with  inter- 
est up  to  the  time  of  sndi  r^iayment,  less  tiie 
rental  value  with  Interest 

5.  insane  persons  ^7f— Insane  partoa  whe 
joined  with  parchaser  In  exeoatlon  of  mort- 
gage took  property  charged  wIM  mortgage 

debt. 

Where  insane  person,  iritoss  property  had 
been  sold  at  void  sale,  on  recovery  of  sanity 
joined  with  purchaser  in  executing  a  mortgage 
because  of  the  uncertainty  of  the  title,  the  in- 
sane person,  on  recovery  of  the  property,  was 
properly  charged  with  the  psymeut  of  the 
mortgage  debt,  and  with  a  lien  in  fitvor  of  pur- 
chaser for  amount  of  Jntemt  paid  by  Um  to 
protect  his  equities  In  the  property. 

On  Motion  to  ModUy. 

6.  Appeal  and  error  «s>l  178(9)— Appellant  net 
entnisd  to  new  trial  en  retrial  parsaaat  to 
remand  as  to  phase  of  ease  to  whioh  there 
was  no  reference  In  motion  for  new  trial. 

Where  trial  court  accepted  -plaintifTa  the- 
ory of  the  case  as  to  a  certain  phase  thereof, 
and  plaintiff  did  not  complain  in  motion  tor  new 
trial  as  to  court's  action  with  respect  to  audi 
phase  of  the  case,  he  is  not  entitled  to  a  new 
trial  as  to  such  phsse  of  the  case  on  retrial  of 
case  pursusnt  to  remand  by  appellate  ccnit. 

Ak)^  from  Circuit  Oonrt,  GmadT  Goon- 

ty;  L.  B.  Woods,  Judge. 

Suit  by  Nathaniel  Shanklin  against  Henry 
A.  Ward  and  others.  From  judgmait  giving 
blm  insufficient  relief,  plaintiff  appeals.  Re- 
versed and  remanded,  with  Instructions. 

Geo.  Hall,  of  Trenton,  O.  M.  Shanklin,  of 
St  Joseph,  and  HubbeU  Bros.,  of  Trentoo,' 
for  appellant 

L.  A.  Warden,  of  Trenton,  J.  0.  Wilson,  of 
Bethany,  and  A.  O.  £night,  of  Tientra,  tor 
reapondoits. 


^^For  other  esMi  ■••  sane  tople  and  KST-NDlfBBB  In  all  Ksgr^nDbaret  X>lg«ts  aafl  InAans 
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RAOLAIO),  a    Tbls  is  a 
to  set  aside  two  deeds  pnrportlns  to  convey 
title  to  real  estate,  to  recover  tlie  posaeasloa 
of  the  premises,  and  for  an  accoonting  of  th6 
rmts  and  profits. 

la  November.  1896,  and  inior  thereto, 
plaintifl  was  actively  mgaged  In  business  in 
the  city  of  Trenton.  He  owned  5  substantial 
store  bulldinss  centrally  located  in  the  busi- 
ness district  of  the  city  and  some  20  small 
residences  In  other  parts,  all  of  which,  he 
rented.  He  also  owned  an  Interest  in  the 
local  gas  and  electric  light  plant,  a  one- 
fourth  Interest  in  the  Trenton  Land  Oom- 
pany,  and  19  of  the  55  shares  of  the  Grundy 
County  Coal  Gom{>any.  The  land  company 
owned  1,600  or  1,700  acres  of  land,  worth 
from  920  to  V2S  per  acre.  The  coal  company 
seems  to  have  had  a  capital  stodc  of  only 
f5,S0u;  it  opiated  almost  exclusively  on 
borrowed  capital;  and  in  Nov^ber,  189{^ 
it  owed  $10,000.  Plaintiff  was  the  manager 
and  conducted  the  company's  business  prac- 
tically as  though  it  WM  his  own,  using  It  as 
a  cie<tT*ng  house,  so  to  speak,  for  all  of  his 
ciQar  business.  The  value  of  plaintiff's  hold- 
ings at  the  time  just  mentioned,  according 
to  blB  estimata^  waa  $130,000;  Us  individual 
indebtedness  was  from  $25,000  to  $80,000; 
and  he  settus  to  have  been  personally  obli- 
gated tat  some  of  the  debts  of  the  ooal  com- 
pany as  its  surety.  His  account  at  one  of 
the  loca^  banks  was  overdrawn  to  flie  extent 
of  9400. 

On  the  date  last  moitloned  plaintiff  be- 
came insane.  Be  was  found  In  his  office  by 
a  bnainess  associate  in  a  daxed  condition, 
turning  through  his  books  and  ledgers,  and 
saying  that  be  waa  an  embezsler,  and  had 
ruined  hiprieif  and  frioids.  He  dev^ped 
SDicIdal  tendencies,  and  was  taken  to  a  pri- 
vate sanitarium  in  St  Louis.  After  receiv- 
ing treatmoit  there  for  quite  a  while  he  was 
taken  to  Chicago,  and  there  c^erated  on  by 
the  late  Dr.  John.  B.  Uarphy.  He  was  then 
taken  to  the  home  of  a  toother  in  Arkansas, 
where  he  remained  until  October,  1808,  whoi 
he  was  removed  to  the  State  Hospital  for 
the  Insane  at  St  Josei^  Ua  He  was  con- 
Oned  in  tbe  latter  institution  until  July,  1810. 
extxpt  for  a  period  of  about  two  years  In 
1901  and  1002,  during  whicb  time  he  was  in 
tbe  care  of  a  brother-in-law  at  the  latter'a 
home  in  Troiton.  ContlnuonBly  from  Novem- 
ber 26,  U85,  to  July  16,  1910,  plaintiff  was 
insane  and  Incapable  at  managing  his  affairs. 
Un  the  latter  date  he  was  discharged  from 
Uia  state  hosi^tal  as  restored,  and  has  ever 
rince  been  of  sound  mind.  • 

At  the  time  be  became  Insane,  plaintiff's 
family  consisted  of  Us  wife,  tiieir  three 
small  diildrcn,  and  three  daughters  by  a 
former  marriage.  He  had  still  another 
daughter,  Minnie,  who  bad  married  and  was 
living  with  her  husband,  Corydon  L.  Berry. 
Plaintiff  was  a  devoted  husband  and  father, 
and  maintained  bis  family  in  a  style  of  living 
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Bidt  in  equi^  that  fnlly  comported  with  bis  means,  and 
with  bis  prominent  social  and  business  stand- 
ing. To  two  of  his  daughters  he  had  given  a 
fonlr  years'  course  in  college,  and  at  ttte  time 
he  was  stricken  he  was  sending  the  two  next 
younger. 

Tbree  or  four  months  after  plaintiff  bad 
been  taken  to  tbe  sanitarium  at  St.  Louis, 
bla  son-in-law,  Berry,  filed  In  the  probate 
court  of  Grundy  county  information  In  writ- 
ing alleging  that  plaintiff  was  of  unsound 
mind  and  incapable  of  managing  his  affairs, 
and  praying  that  an  inquiry  be  had.  On 
March  11,  1896,  the  day  set  for  the  hearing, 
the  court  caused  this  to  be  spread  up<m  its 
records: 


"It  appesriai  to  the  court  that  said  Nathan- 
iel Shankhn  is  now  confined  fn  a  hosi^tid  in  the 
city  of  St  Lonia,  and  unable  to  attuid  and  be 
present  at  said  inquiry,  or  to  be  served  with  no- 
tice thereof,  it  is  ordered  that  said  iHroceedinga 
be  bad  without  his  presence  and  without  notice 
beiDg  served  upon  him'* 

—and  then  proceeded  with  tbe  inquest  A 
Jury,  after  bearing  evidence,  rettaxned  a  ver- 
dict finding  plaintiff  at  unsound  mind  and 
incapable  of  transacting  Us  own  business, 
and  Judgment  was  entered  accordingly. 
Berry  waa  tb^enptm  ai^olnted  gnardian  ot 
the  person  and  estate  of  lOalntlff  as  an  In* 
sane  person ;  he  compiled  w\th  all  Qie  stat- 
utory requiremoitB  with  respect  to  Qualify- 
ing as  Budh  gnai^n.  and  ,«Dtered  upon  the 
discharge  of  tbe  duties  and  functions  per* 
tainlng  to  such  a  guardianship. 

Soim  after  Bory's  appointment  as  guard- 
Ian,  plaintiff's  creditors  became  insistent  in 
demanding  immediate  poymoit  of  their 
claims;  suits  were  threatened,  and  cob  or 
two  were  brought  There  were  not  sufflelent 
personal  assets  available  to  pay  the  dd>ta 
and  support  plaintiff's  family,  and  it  became 
necessary  to  sell  some  of  the  real  estate. 
Orders  tor  the  sale  of  sudt  of  the  rml  estate 
as  was  necessaiT  to  sup^  the  defldraicy 
were  made  by  the  inobate  conrt  omiformably 
to  the  jHTOTislMks  of  the  statute  In  such  cases 
made  and  provided,  but  plaintiff's  wlf^  act- 
ing under  the  advice  of  her  father,  refused 
to  Join  the  guardian  in  making  deeds  of  con- 
veyance for  the  pnitKise  of  releasing  her 
infdioate  dower.  Under  sndi  drcumstanoes 
tbe  real  estate  could  not  be  sold  except  at 
a  great  sacrifice.  To  meet  this  situation  tbe 
guardian,  with  the  apiHoval  ot  the  probate 
court  entered  into  a  written  contract  with 
plaintiff's  wife  whereby  she  agreed  that.  In 
consld^tion  of  $10,000,  she  would  snppwt 
herself  and  maintain  and  educate  her  three 
minor  childran,  «itirely  relievhog  her  hus- 
band's estate  flrom  the  burden  thaeof,  and 
woold  Join  with  tbe  guardian  in  the  conv^- 
ance  of  real  estate  sold  pursuant  to  the 
orders  of  the  court  TbiB  contract  was  fully 
performed  on  both  sides.  Berry  paid  Mrs. 
SbankUn  out  of  Us  own  money  and  property 
$10,000,  and  charged  her  husband's  estate 
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with  the  amoant  thereof.  She  thereafter, 
during  the  reniainder  of  her  life,  supported 
hersQlf  and  her  three  children,  and  Joined 
with  her  husband's  guardian  in  the  convey- 
ances of  real  estate.  She  died  in  1901,  leav- 
ing Intact,  apparently,  the  principal  of  the 
fund  that  had  been  turned  over  to  her  by 
Berry.  This  was  inherited  by  the  three 
chlldroi,  and  guardians  were  appointed  for 
them.  One  of  them,  Helen,  on  becoming  of 
age  In  1911,  received  from  her  guardian  S3,- 
OuO  and  this  she  Immediately  turned  over  to 
her  father,  the  plaintiff.  The  latter  at  the 
time  he  received  the  ?3,600  from  hla  dau^- 
ter  had  been  fnlly  advised  as  to  the  trans- 
action between  his  wife  and  Berry,  and  he 
knew  the  source  from  which  the  money  had 
come.  However,  he  treated  it  as  Us  daugh- 
ter's and  used  and  aivlied  it  KclualTely  for 
her  benefit. 

Berry  resigned  as  guardian  {October  S, 
189S,  and  H.  3.  Hughes  was  appointed  to 
succeed  him.  Berry's  final  settlement,  which' 
was  duly  approved  by  the  court,  showed  the 
estate  indebted  to  Mm  to  the  amount  of  ap- 
proximately $10,000.  In  May,  VdOO,  Hughes, 
as  guardian,  pursuant  to  an  order  of  the  pro- 
bate court,  sold  at  private  sale  the  property 
in  controversy  and  other  property  belonging 
to  plaintifF  to  Berry  for  the  sum  of  $8,900, 
the  appraised  value.  The  sale  was  reported 
as  having  been  made  for  cash,  and  Hughes 
In  his  next  settlement  thereafter  charged 
himself  with  that  sum.  However,  be  took 
credit  for  a  like  amount  as  paid  to  Berry  In 
discharge  of  the  estate's  indebtedness  to  the 
latter.  On  May  8, 1900,  Hngbes,  as  guardian, 
and  Mrs.  Shanklin,  as  wife  of  plaintiff,  ex- 
ecuted a  deed  purporting  to  convey  to  Berry 
the  property  so  purchased  by  him.  Tlie  prop- 
erty in  controversy  was  valued  at  $2,500  In 
the  transaction  had  between  Hughes  and 
Berry.  The  latter  made  some  repairs,  and 
on  December  26,  1904,  sold  and  conveyed  it 
to  the  defendant  Ward  for  the  sum  of  ^,600. 
Ward  immediately  went  Into  poBsession,  and 
had  up  to  the  time  of  the  commencement  of 
this  action  continuously  occupied  the  prem- 
Isea  as  a  reddence.  Prenunably  he  la  still 
in  possessicm. 

On  aflSdavits  theretofore  filed  by  some  of 
his  relatives,  an  inquiry  was  had  In  the  pro- 
oate  court  on  Sept^bw  12,  1910,  with  re- 
spect to  plaintiff's  sanity.  In  that  proceed- 
ing he  was  duly  adjudged  restored,  and 
tnereupon  discharged  from  ward. 

In  1909  or  1910  Ward  borrowed  fl,200  to 
pay  for  a  sidewalk  and  street  paving  in  front 
of  bis  premises,  and  for  constructing  a  sew- 
er to  connect  the  house  with  the  puUlc  sew- 
er on  the  outside.  Upon  the  maturity  of  the 
obligation  given  for  this  money  he  applied 
for  a  loan  of  $1,200  on  tho  premises  from 
the  sdiool  fund  of  Grundy  county.  The 
county  court  declined  to  make  the  loan  un- 
less both  plaintiff  and  Ward  Joined  in  the 
encntion  of  the  bond  and  inortgag&   Ttala  | 


they  did  on  the  day  of  May,  1911,  and 

Ward  thereaft(>r  paid  the  annual  interest 
thereon  as  it  accrued.  At  the  time  of  the 
trial  these  paym^ts  so  made  by  him  amount- 
ed to  ¥504.  From  December  26, 1904,  to  July 
1,  1919,  the  aay  on  which  the  trial  of  the 
case  was  concluded,  Ward  had  paid  all  the 
taxes  on  the  premises  and  kept  them  in  re- 
pair— outside  of  a  fire  damage  which  oc- 
curred after  the  institution  of  this  suit,  and 
with  which  we  are  not  concerned.  During 
that  time  proi>erty  of  like  character  In  the 
dty  of  Trenton  increased  in  value  fnvn  30 
to  40  per  cent,  irrespective  of  improvements. 

The  petition,  whldi  was  filed  June  26, 1913, 
alleges  in  substance  that  on  November  26, 
1895,  plaintiff  was  the  owner  In  fee  of  blo<4E 
1  In  Nathaniel  ShankUn's  First  addition  to 
the  dty  of  Trenton ;  that  thereafter,  on  May 
3,  1900,  while  plaintiff  was  in  an  Insane  and 
helpless  condition,  one  Hugbes  wrongfully 
took  possession  of  said  property,  and  at- 
tempted to  sell  and  convey  It  to  one  Berry 
for  a  purported  consideration  of  $2,500;  that 
thereuiKm  Berry  wrongfully  went  into  pos- 
session, and  thrareafter,  on  December  26, 1904. 
while  plaintiff  was  stlU  insane,  attempted 
to  sell  the  property,  and  by  deed  purported 
to  convey  It,  to  the  defendant  Ward,  who  has 
ever  since  wrongfully  withheld  the  posses- 
sion from  the  plaintiff;  tliat  at  the  times 
the  purported  conveyances  were  made  the 
parties  thereto  were  fully  advised  as  to  plain- 
tiff's insane  condition;  and  that  said,  deeds 
coustitute  a  cloud  on  plalntiflT's  title.  The 
IHrayer  Is  that  the  deeds  be  set  aside,  that 
possession  be  restored  to  plaintiff,  and  that 
defendant  Ward  be  required  to  account  for 
the  rents  and  profits. 

Tho  separate  answer  of  defendant  Ward, 
after  setting  out  at  length  tho  facts  with 
respect  to  the  attempted  adjudication  of 
plaintiff's  Insanity,  the  appointment  of  guard- 
ians, the  administration  by  them  of  bis  es- 
tate, and  the  sales  of  his  real  estate,  avers: 

"That  the  proceeds  of  said  sale  to  the  said 

Corydon  L.  Berry  went  Into  the  hands  of  plain- 
tiff's guardian,  as  aforesaid,  and  were  by  him 
used  for  the  benefit  of  said  estate,  and  the  pay- 
ment of  the  plaintiff's  indebtedness,  and  was 
used  for  the  use  and  benefit  of  the  plaintiff 
herein,  and  defendant  avers  that  the  plaintiff 
directly  or  indirectly  received  all  of  the  pro- 
ceeds of  the  sale  of  said  real  estate,  or  received 
the  benefit  thereof;  that  said  sale  and  purchase 
were  made  In  good  faith,  without  any  notice  o& 
the  part  of  this  defendant  of  any  defect  or  ir- 
regularity therein,  and  tliat  he  accepted  said 
deed  from  said  Corydon  L.  Berry  and  paid  said 
purchase  money  believing  and  relying  upon  the 
facta  that  he  was  receiving  an  indefeasible  and 
fee-aimple  title  in  and  to  said  pnverty." 

The  answer,  after  further  averring  the 
payment  of  taxes  and  the  making  of  per- 
manent improvements  by  Berry  and  Ward, 
prays  that,  if  It  be  held  that  plaintiff  stIU 
has  the  legal  title- 
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court  shall  b7  its  jadgmflot  and  decree  or- 
der and  direct  that  tdaintiff,  «b  a.  condition  pre- 
cedent to  obtaiolns  tbe  poBaeaafon-  ol  said  lasdt 
or  oustinf  the  defendant  from  the  poisessioo 
thereof,  be  required  to  pay  to  defendant,  or  into 
eonrt  for  his  use,  the  amount  bo  paid  said 
^ardian,  or  the  said  Corydon  L.  Berry,  for  the 
parchase  price  of  said  land,  and  used  for  the 
benefit  of  plaintiff  and  his  estate,  with  interest 
thereon,  U^ether  with  amonnts  paid  out  for  im- 
provements, taxes  and  repairs  on  said  land,  to- 
gether vith  interest  thereon,  and  that  the 
amounts  so  found  to  be  due  shall  be  dedared  a 
lien  on  said  land." 

The  affirmative  matters  set  op  In  the  an- 
swer were  put  in  isaue  hy  the  I'eply. 

The  suit  was  originally  Instituted  against 
both  Berry  and  Ward;  during  Its  pendency 
Berry  died,  and  It  was  revived  in  the  names 
of  his  widow  and  heir.  Tbey  filed  no  an- 
swer, and  have  ,made  appearance  In  this 
court. 

The  trial  court  found  and  decreed  that  the 
proceedings  in  the  probate  court  wherein 
plaintiff  was  adj.udged  to  be  a  person  of  un- 
sound mind,  and  the  subaequ^t  appoint- 
ments  of  guardians  tl^^reunder,  ivere  void, 
and  that  the  deed  from  Hughes,  as  guardian, 
to  Berry  was  likewise  void,  conveyed  no  ti- 
tle, and  constituted  a  cloud  on  plaintiff's 
title.  It  farther  found  that  Ward  was  a 
purchaser  in  good  faith;  that  he  paid  $2,600 
as  the  purchase  price  of  the  property;  that 
said  sum  Inured  to  the  benefit  of  plaintiff, 
and,  with  the  interest  thereon  from  Febru- 
ary 28,  1905,  the  date  when  It  was  paid  by 
Ward  to  Berry,  amounted  to  fl,901;  that 
Ward  paid  the  state  and  county  taxes  on 
the  property  for  the  years  from  1915  to  1918, 
InduslTe,  which  with  interest  amounted  to 
the  sum  of  $1,037.91 ;  that  be  also  paid  fSOi 
interest  on  the  money  borrowed  to  pay  for 
Oie  sidewalk  and  paving ;  and  tbat  the  ag- 
gregate of  these  sums,  $6,442.91,  less  the  rent- 
al value  of  the  premises  from  1006  to  1918, 
Indnslve,  with  Interest  amounting  to  $2,349.- 
20,  Bbould  be  charged  as  a  Hen  thereon.  The 
court  thereupon  further  ordered  and  adjudg- 
ed that  the  deed  from  Hughes  to  Berry  be 
set  aside,  tbat  plaintiff  was  vested  with  the 
1^1  title,  and  that  he  be  restored  to  the  poa- 
seaslon  ot  tiiepremlses— allonc(mdltlontbat 
he  pay  to  the  defendant  Ward  th6  sum  ot 
$4,093.71,  which  was  thereby  adjudged  a  lien 
on  Oie  property.  The  decree  further  exon- 
erated Ward,  as  between  him  and  plaintiff, 
tnm  the  payment  of  the  $1,200  s<Aool  ftmd 
mortgajge.  I^om  such  Judgmmt  plaintiff  ap- 
peals. 

Appellant  finds  no  fiinlt  wlUi  the  trial 
eonrt  In  <*arglng  the  premises  with  a  lien 
fior  ttte  taxea  paid  hy  defendant  Ward,  wtOi 
Interest^  nor  vltti  respect  to  ttie  amount  al- 
lowed hbn  as  and  flir  ttie  lenta  and  profits. 
His  complaint  la  that  the  judgment  Is  er- 
FMieeofl  In  so  far  as  it  reqalres  him  to  re- 


fund the  pur<diase  money  paid  by  Ward  to 
Berry  and  the  interest  paid  by  Ward  on  the 
sfdiool  fund^m<»tgage,  and  imposes  upon  him 
the  sole  liability  for  the  paymoit  of  that 
mortgage. 

1.  It  Is  assumed  by  counsel  for  both  par- 
ties tbat  the  guardian's  deed  to  Berry  was 
void  and  conveyed  no  title,  because  the  ini- 
tial proceeding  in  the  probate  court,  having 
for  its  purpose  the  appointment  of  a  guard- 
ian for  plaintiff,  was  void,  no  notice  thereof 
having  been  given  him.  ShanlUln  v.  Boyce, 
27S  Mo.  6,  204  S.  W.  167;  Hunt  v.  Searcy, 
167  Mo.  158,  67  S.  W.  206.  The  only  ques- 
tlons  raised  on  this  a[q;>eal,  therefore,  are 
tliose  with  respect  to  the  character  and  ex- 
tent of  the  equitable  accounting,  if  any,  that 
may  be  required  at  the  bands  of  the  plain- 
tiff as  a  condition  precedent  to  th»  granting 
of  the  relief  be  seeka. 

It  should  be  said  at  the  outset  that  there 
is  not  a  particle  of  evidence  in  the  record 
tending  to  show  frand,  collusion,  or  bad 
faith  on  the  part  of  any  one  concerned  in  the 
attempted  administration  of  plaintiff's  prop- 
erty as  that  of  an  Insane  person,  or  on  the 
part  of  those  who  purchased  property  from 
persons  assuming  to  act  as  his  guardian. 
And,  further,  that  the  proceedings  In  the 
probate  court  under  which  the  successive 
guardians  for  plaintiff  were  appointed  were 
had  in  accordance  with  the  law  as  It  had 
been  assumed  to  be,  and  as  it  had  been  fol- 
lowed in  this  state  tor  more  than  half  a  cen- 
tury. Hunt  T.  Searcy,  supra,  was  not  de- 
cided by  this  court  until  six  years  later. 
There  was  no  reascHi,  therefore,  for  either  of 
the  persons  who,  under  appointment  by  the 
probate  court,  assumed  to  act  as  plaintiff's 
guardian  to  have  any  thought  but  that  he 
was,  while  so  acting,  clothed  with  all  the 
powers  conferred  by  law  upon  the  guardian 
of  an  Insane  person,  nor  was  there  anything 
to  call  In  qqestlon  the  authority  of  ^ther  In 
the  premisea  in  the  minds  of  those  who  dealt 
with  them  as  guardians. 

2.  Appellant's  first  contention  Is  tliat  the 
defendant  Ward  has  no  l^al  or  equitable 
claim  against  him  fbr  the  $2,000  paid  by 
Ward  to  Berry  as  purchase  money  for  the 
property  In  controversy.  The  court  fonnd 
t3iat  the  $2,000  "went  to  tbe  boieflt  and  was 
received  by  the  said  Nathaniel  Shanklin  t»y 
reason  of  the  purchase  of  said  propnty.** 
Tliere  does  not  seem  to  have  been  any  bas- 
is of  fact  for  this  finding.  The  evidence 
merely  discloses  diat  Berry  sold  the  prop- 
erty to  Ward  for  $2,600,  and  that  the  latter 
paid  that  amount  to  the  former  who  presum- 
ably applied  it  entirely  to  his  own  usee.  It 
may  be  reasonably  claimed  that  the  $2,500 
paid  to  Hughes  by  Berry  was  used  for 
ShankUnl  benefit,  but  not  the  $2,000  paid 
by  Ward  to  Berry.  It  Is  obvloiiB,  therefore, 
that  if  Ward  has  an  equitable  dalm  against 
Shanklin  with  respect  to  the  purchase  money 
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jecelved  by  the  latter's  estate,  It  Is  one  de- 
rived solely  thiou^  Bory. 

The  first  question  for  ocmaldnration,  then 
la:  What  would  have  been  Bwt7*s  equities 
if  he  bad  not  sold  the  property,  but  had 
conUnned  In  possessioa,  and  Shankltn  had 
brouKht  this  suit  against  him  alonel  In  ad- 
vancing Mrs.  Shanklln  ¥10,000  for  the  sop-  j 
port  of  herself  and  children  out  of  his  own ; 
means,  to  be  repaid  later  by  Shanklln's  es-  j 
tate,  Berry  was  perhaps,  in  a  technical  sense,  [ 
a  volunteer.   There  Is  no  question,  however,  j 
hut  that  be  thought,  and  with  reason,  that  | 
in  furnishing  such  sui^rt  he  was  dlscliarg-  \ 
ing  a  iluty  Incumbent  upon  him  as  Sbank- 
lin's  lawful  guardian,  and,  had  he  In  fact 
been  such  guardian,  bis  acts  would  have 
been  valid  and  binding  on  his  ward's  estate. 
Under  such  circumstances  it  should  not  be 
held  that  be  would  have  to  abide  the  conse- 
quences of  one  "who  dther  foolishly  or  for 
charity's  sake  pays  the  debt  of  another." 
Even  if  he  had  never  been  appointed  guard- 
ian, or  assumed  to  act  as  snch,  and,  Inde- 
pendently of  any  such  relationship  to  Shank- 
lln or  to  bis  estate,  he  had  furnished  monev 
for  the  procurement  of  necessaries  for  the 
latter's  wife  and  minor  children,  he  could 
have  recovered  it  from  Shanklln    Reed  v. 
CMssey,  63  Mo.  App.  184,  191.   In  this  con- 
nection it  may  be  observed  that  appellant 
makes  no  complaint  as  to  the  amount  of  mon- 
ey paid  Mrs.  Shanklln  for  the  support  of 
herself  and  the  maintraance  and  education 
of  her  children  or  as  to  the  ose  she  made 
of  it 

[1]  Regardless  of  the  form  the  transaction  I 
took.  It  is  Incontrovertible  that  the  $2,600  j 
paid  by  Berry  for  the  prt^erty  in  suit  and 
the  addltl<H2al  sums  he  paid  for  other  prop- 
erty belonging  to  Shanklln  furnished  support 
for  the  latter's  wife  during  the  remainder 
of  her  Ufe,  educated  three  of  his  minor  cbil- 
dren,  and  maintained  them  for  a  period  of 
approximately  15  years.  Not  only  that,  bat 
it  effected  a  release  of  bis  remaining  real 
estate  from  the  incumbrance  of  Us  wife's 
inchoate  dower,  and  thereby  made  It  posslhlb 
for  the  fall  value  of  such  real  estate  to  be 
applied  to  the  payment  of  his  debts.  Twen- 
ty-five hundred  dollars  of  this  money  was 
paid  by  Berry  in  good  faith  for  the  land  In 
controversy,  In  the  honest  belief  that  he  was 
getting  good  title;  and,  after  appellant  has 
received  the  benefit  of  the  money  so  paid,  by 
Its  having  been  applied  to  the  support  of  his 
familyi  and  Indirectly  to  the  payment  of  his 
debts — ^burdens  with  which  all  of  his  prop- 
erty stood  charged — he  seeks  to  recover  the 
land.  As  against  Berry  he  would  not  be 
permitted  to  have  both  land  and  money ;  the 
land,  If  restored  to  him,  would  under  equi- 
table principles  be  charged  with  a  Hen  In 
Berry's  favor  to  the  extent  of  the  purchase 
money  witb  Interest.  The  maxim  that  we 
have  borrowed  from  the  dvU  law*  "Jure 


natnrte  seqamn  est,  nemlnem  com  alteritu  de- 
tilmento  et  Injuria  fieri  locupletlorem,"  la 
clearly  applicable.  Berry  r.  Stigall,  253  Mo. 
690,  162  S.  W.  126,  00  I*  R.  A.  (N.  S.)  488, 
Ann.  Cas.  IftlSC,  113 ;  Yalle's  Heirs  v.  Flem- 
ing's Heirs,  29  Mo.  162,  77  Am.  Dea  B57. 

[2]  3.  Tho  evidence  quite  conclusively 
shows  that  the  defendant  Ward  was  a  pur- 
chaser In  good  faith,  for  full  value,  without 
notice  of  any  Infirmity  In  Berry's  title.  Appel- 
lant, however,  makes  tbe  point  th^t  the  fact 
that  the  probate  court  proceedings  were  had 
without  notice  to  him  was  shown  by  record 
constituting  a  part  of  Ward's  chain  ot  title, 
and  hence  Ward  should  not  be  permitted 
to  say  that  he  had  no  notice  thereof.  As 
to  this,  it  may  be  said  that  the  question  here 
is  not  whether  Ward  acquired  title  through 
Berry's  deed— it  Is  conceded  that  he  did  not 
— but  whether  under  equitable  principles,  he 
Is  entitled  to  have  the  land  charged  with 
the  amounts  expended  by  him  in  the  payment 
of  taxes  and  the  making  of  permanent  Im- 
provements. In  the  determination  of  that 
question  the  doctrine  of  constructive  notice 
Is  without  application.  Uls  good  faith  can 
be  challCTged  onl>  oh  the  ground  that  he  had 
actual  knowledge  of  the  defect  in  the  title, 
or  knowledge  of  such  facts  and  circum- 
stances as  would  have  put  a  man  of  ordinary 
circumspection  upon  Inquiry.  Brown  v. 
Baldwin,  121  Mo.  106,  116,  25  S.  W.  858.  As 
was  said  by  Goode,  J.,  in  Oallenkamp  v. 
Westmeyer,  116  Mo.  App.  loc.  dt.  689,  93  S. 
W.  819: 

"The  essential  matter  in  this  connection  is 
the  good  faith  In  which  the  improvements  were 
made — the  fact  that  the  party  in  possession 
made  them  believing  he  had  a  good  title;  not 
that,  by  a  recondite  investigation,  he  adght  have 
ascertained  he  had  a  bad  or  a  limited  one." 

[S]  Even  if  Wai^  knew  at  the  time  he  re- 
ceived the  deed  from  Berry  and  paid  the  pur- 
chase money  that  the  probate  court  proceed- 
ing was  had  without  notice  to  Shanklln,  yet, 
unless  he  also  knew  that  by  reason  thereof 
the  proceeding  was  void,  or  that  Berry  had 
no  title,  he  would  not  be  precluded  from  re- 
llet  Wha«  manifest  Justice  and  eqult?  re- 
quire It,  a  court  of  equi^  will  relieve  one 
from  .the  consequences  ot  a  mistake  as  to 
title  to  real  estate,  even  though  tbe  mistake 
is  one  of  law.  10  R.  G.  L.  p.  311,  S  54.  It  is 
entirely  clear  that  under  the  circumstances 
of  this  case  the  respondent  Is  entitled  to  be 
reimbursed  for  the  moneys  expended  by  him, 
on  the  faith  of  his  title.  In  makli^  perma- 
nent improvements  and  in  discharging  liens 
against  the  property. 

t*l  4.  While  Berry  had  no  legal  tiOe  to 
the  real  estate  in  controversy,  yet,  as  al- 
ready shown,  be  had  an  equitable  Interest 
therein — the  right  to  have  It  charged  witli 
the  repayment  of  the  purchase  money  and 
taxes  paid  by  him,  with  Interest  up  to  tlie 
time  of  such  repayment,  less  the  rental  val- 
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ne,  with  Interest,  dniing  the  time  be  was  In 
possession— end  his  deed  to  Wart  invested 
the  latter  with  that  interest  Talle's  H^rs 
r.  Fleming's  Heirs,  sapra;  Brawhke  t. 
Wright,  166  111.  183,  46  N.  B.  813,  67  Am.  St. 
Rep.  125;  Bright  v.  Boyd,  1  Story,  478,  Fed. 
Caa.  No.  1,875.  The  trial  court,  therefore, 
in  stating  the  accoant  between  Sbanklin  and 
Ward,  shoald  have  allowed  the  latter  92,- 
500,  with  Interest  fr<nn  Hay  8,  1004,  instead 
of  $2,600,  with  interest  from  February  28, 
1905,  and  taxes  for  the  years  1900  to  1918. 
Indusive,  with  interest,  instead  of  for  the 
years  1905  to  1918;  and  he  should  have  de- 
ducted from  the  total  of  these  amounts  the 
rental  value  of  the  premises,  with  interest, 
from  May  3, 1000,  to  the  time  of  entering  the 
decree.  In  this  connection  It  should  be  said 
that  no  question  la  raised  by  either  party 
with  respect  to  the  allowance  of  interest 
by  the  court  below,  and,  in  any  event,  the 
ooort'a  action  in  that  regard  was  in  accord- 
ance with  the  equities  of  the  case.  Woerz 
T.  Schumacher.  161  N.  1,  530,  66  N.  E.  72 ; 
Stnmp  T.  Homback,  109  Mo.  272,  281,  18  S. 
W.  37. 

[S]  5.  The  Item  of  $504  allowed  respond- 
ent by  the  circuit  court  was  for  seven  an- 
nual interest  payments  on  the  $1,200  scbool 
fund  mortgage.  The  original  Ind^tedness 
represented  by  the  mortgage  was  incurred 
for  the  payment  of  the  (M>st  of  street  Im- 
provements which  i^eeumably  constituted  a 
lien  on  the  property  in  controversy.  In  1911, 
when  the  mortgage  was  given,  the  title  to 
the  property  was  In  such  a  state  of  uncer- 
tainty that  neither  appellant,  nor  respondent 
could  borrow  money  on  it  without  the  other 
joining  in  the  execution  of  the  lien  papers. 
Evidently  they  both  then  thought  that  the 
property  should  be  charged  with  the  paym^it 
of  the  $1,200  and  the  Interest  thereon,  be- 
cause they  joined  In  the  bond  and  mortgage, 
and  that  the  one  who  ultimately  secured  the 
title  should  take  with  It  the  burden  of  Che 
debt.  It  turns  out  that  appellant  Is  the  own- 
er of  the  property ;  the  d^  thwef<we  Is  like- 
wise his,  and  the  court  very  properly  charged 
him  with  its  payment  It  was  necessary  for 
reapondrat  to  pay  the  annual  interest  as  it 
accrued  In  order  to  ivotect  bis  own  equities 
in  the  property ;  hence  he  Is  entitled  to  have 
It  charged  with  a  lien  In  his  tavor  to  the 
amount  of  snob  paymraits. 

We  are  unable  to  modify  the  judgment  of 
the  trial  court  so  that  it  will  conform  to  the 
equitable  principles  we  have  pointed  out  as 
controlling  on  the  facts  In  proof,  because  the 
record  contains  no  satisfactory  evidence  as 
to  the  rental  value  of  the  [O'anises  &(nn  1900 
to  1006.  while  in  the  possession  of  Bert;, 
and  no  evidence  at  all  as  to  the  payment  of 
taxes  dnrlng  tiiat  period.  The  Judgment, 
therefore,  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit 
eonrt  to  hear  such  evidence  as  the  parties 


may  desire  to  offer  as  to  the  items  just  men- 
tioned, and,  on  the  finding  with  respect  to 
them,  in  addition  to  the  fladlngs  already 
made,  to  enter  a  decree  in  accord anoe  with 
Uie  views  heraln  ^incBsed. 

SMALL  and  BBOWN,  00.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAGLAND,  C,  Is  adopted  as  the  opinion  of 
the  court 

All  the  Judges  cwcur. 

On  Motion  to  Modify. 

RAGLAN,  0.  Appdaant  asks  that  the 
foregoing  opinion  and  the  Judgment  here  in 
conformity  therewith  be  so  modified  that  the 
trial  court  will  be  required  to  hear  and  try 
de  novo  the  issue  with  reapect  to  the  rental 
value  of  the  premises  in  controversy  from 
May  3,  1900.  to  the  time  of  entering  th^  de- 
cree, and,  in  stating  the  account  between  ap- 
pellant and  respondent  Ward,  to  charge  the 
latter  with  "whatever  is  received**  by  lilm 
from  the  insurance  company. 

The  court  below  In  Its  finding  and  decree 
charged  respondent  with  rents  which  in  the 
aggregate  were  but  little  more  than  one-half 
of  the  rental  value  of  the  premises  for  the 
period  covered,  as  fixed  by  respondent  him- 
self. In  doing  BO  it  was  manifestly  in  error. 
But  appellant  in  his  original  briefs  filed  here 
expressly  waived  aU  questions  as  the  correct- 
ness of  the  trial  court's  holdings  with  respect 
to  the  rents,  and  sought  a  reversal  on  other 
grounds.  He  now  Insists,  however,  that  his 
waiver  was  for  the  purpose  of  the  appeal 
only,  and  that.  Inasmuch  as  a  further  hear- 
ing is  to  be  had  In  order  to  determine  the 
rental  value  from  1900  to  1906,  the  question 
of  the  rental  value  for  the  entire  period 
should  be  tried  anew.  TWa  contention 
should  be  allowed. 

[(]  With  respect  to  the  Insurance,  the  ref- 
erences to  it  in  the  records  here  are  so  mea- 
ger and  fragmentary  that  It  is  impossible  to 
form  an  int^gent  (^[linion  from  them  as  to 
the  respective  rights  of  the  parties  in  re- 
lattm  to  It  It  does  appear  that  after  tbe 
Instttudon  of  this  suit  a  roof  on  the  dwelling 
house  was  burned,  and  the  building  other- 
wise damages  by  fire,  and  that  Ward  at  the 
time  had  a  policy  of  Insurance  on  it  in  his 
favor  In  tbe  sum  of  $2,500.  There  are  in- 
timations in  the  briefs  of  counsel  that  Ward 
and  the  Insurance  company  were  engaged  in 
litigation  over  the  mattra.  and  that  appel- 
lant was  trying  In  some  way  to  intervene 
therein.  So  tiiat  respondent  has  not  yet  re- 
ceived any  insurance,  and  may  never  do  so. 
Bnt,  be  that  as  It  may,  there  Is  sufficient  in 
tbe  record  to  Indicate  that  appellant  haa 
changed  fKoit  since  the  trial.  From  his  plead- 
ing and  from  one  of  his  declarations  of  lawr 
as  well  as  from  certain  objections  be  made 
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daring  the  receptkm  of  the  aridence,  Us  po- 
sition then  seems  to  hare  been  tbat  re^Nmd- 
ent  was  not  entiUed  to  any  sllowsnce  for 
permanent  improvements  made  on  tbe  pxemr 
ises,  because  the  enbanced  value  by  reason 
tliere<tf  was  lost  through  damage  by  Are, 
and  tbat  such  loss,  wbicta  was  covered  by 
insnrance,  was  respondent's.  The  trial  pourt 
seems  to  have  accepted  appellant's  theory, 
because  it  refused  to  allow  respondent  for 
any  permanent  liaprorements,  or  for  any  of 
the  premiums  he  bad  paid  for  insurance; 
neither  did  it  require  blm  to  account  for 
insurance  tbat  he  might  hereafter  receive 
This  must  have  been  entirely  satisfactory 
to  appellant,  for  tbere  Is  no  reference  to  bis 
motion  for  a  new  trial  to  tbe  court's  action 
with  rrapect  to  tbe  Insurance.  He  Is  not 
now  entitled  to  have  a  new  trial  as  to  this 
phase  of  the  case. 

As  additional  taxes  have  accrued,  and  may 
have  been  paid  by  respondent,  since  the  ren- 
dition of  the  Judgment  nisi,  our  opinion  and 
judgment  will  be  so  modified  that  tbe  trial 


court  may  hear  additional  ufUsae»  as  to 
the  payment  of  taxes  by  re^ondait  or  Us 
grantor,  rei^rdleBs  at  the  time  whoi  made, 
aa  well  as  avldaiee  relating  to  the  rental  val- 
w.  AooQEdln^y  the  dnnlt  court  Is  directed 
to  hear  such  fnrtber  evidence  as  the  parties 
may  desire  to  offer  as  to  tbe  rental  value  oC 
the  premises  from  May  3,  1900>  to  the  tbne 
of  en^ng  the  decree,  or  the  surrender  oC 
the  poeecsDt<m  by  respondent  If  that  should 
occur  sooner,  and  as  to  tbe  payment  of  taxes 
during  said  period,  and  ou  Undings  with  re- 
spect to  than,  in  addition  to  the  findings  al* 
ready  made  on  other  issnes,  to  eater  a  de- 
cree in  accordance  with  tbe  views  expressed 
In  this  and  in  tlie  original  opinion. 

BROWN.  C  not  stttlng. 
SMAJAj,  C.,  concariL 

PER  CURIAM.  Tbe  forgoing  opinion  by 
RAOliAND,  C,  is  hereby  adopted  as  tbe 
opinion  of  tbe  court 

All  the  Judges  concur. 
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MORGAN  V.  HARPER.    (No.  3eS-3489.) 

(Ooniinlsslon  of  Appeals  of  Tesu,  Section  B. 
JflB.  11,  1922.) 

1.  Brvkers  «=>I00  —  Parohaser  from  afloat 
mast  look  to  his  Mthorl^. 

He  who  bays  from  an  agent  acting  onder 
special  OP  expreoa  authority,  whether  written 
or  verbal,  miiBt  look  to  andt  aathority,  and 
cannot  protect  hia  pnrchaae  aa  an  act  o(  good 
faith  toward  tlio  real  owner,  known  to  bo  such, 
mi  tAe  gnrand  ho  believod  the  ptetonded  agent 
bad  anthftrfty,  ^on,  by  an  examination  of  the 
acts  relied  on  as  conferring  saeb  antfaorltr,  he 
might  have  known  Oiat  bo  bad  not;  no  man 
being  bound  by  tbo  ad  of  anoflwr  without  or 
beyond  Ms  consent. 

2.  Priaclpal  and  agont  ^33— Agoirs  aathor- 
1^  moo^lo  by  simple,  private  dodaratloa 
at  aay  tliM^  wtth  or  wltbHt  roirfw. 

The  anthori^  of  an  agent,  wbon  rerooUile, 
may  be  revoked  hf  a  slaiple,  private  dodan- 
tioB  at  any  time,  with  or  without  reason. 

3.  Brokar*  «s»ie6— Exolusloa  of  parohasor^ 
tostlnoay  that  bo  eoatraetod  with  roTarMoo 
to  hroMr's  ooatraot  wtth  owMr  Noli  ar- 


ia a  Bolt  for  spedfle  perfnaaaBce  of  a  cm- 
tract  to  convoy  land  entered  into  with  the  own- 
er's agent,  with  wbom  the  agency  contract  had 
been  left  after  the  owner  revoked  the  agency, 
the  coart  erred  In  ezdading  plaintiff's  testi- 
mony that  he  knew  of  the  agency  contract  when 
be  signed  the  sales  contract  and  contrat^Ced 
with  reference  thereto;  the  owner  in  such  case 
being  estom>ed  from  lowing  bis  renmtion  of 
the  a«enf  s  anthority  In  tiio  abaenca  vt  nor 
tice  to  third  persona. 

4.  Principal  and  agent  «=»l5t<3)— Principal  re- 
voking special  agonfs  aathority  mast  aso 
reasonable  care  te  pravaat  thJrd  parsons  bo- 
lag  misled. 

While,  ordinarily,  notice  of  revocation  of 
a  special  agent's  authority  need  not  be  given 
except  to  the  agent,  a  principal,  who  seeks  to 
revoke  sndi  aothorit?  before  Its  execution,  mnst 
do  whatever  he  reasonably  should  to  prevent 
third  persons,  who  arc  charged  with  the  duty 
of  protecting  themselves  in  dealing  vrlth  agents, 
from  being  misled  by  acting  on  a  power  with- 
drawn. 

5.  Brokers  ^ss.lOO— One  parohaslag  lead  la  re- 
liance merely  en  agent's  mlsreprosentatlons 
as  to  aathority  which  had  been  revoked  oaa- 
aot  ooBipel  conveyance. 

One  who  purdiases  land  from  an  agent  in 
reliance  merely  on  the  lattcr's  representatfoa, 
made  after  the  revocation  of  the  agency,  that 
he  was  aatborized  to  sell  the  land,  Is  negli- 
gent, and  cannot  recover  in  a  anit  for  spedfie 
performance  tt  the  contract,  sfaiee  a  par^  deal- 
ing with  an  agent  must  not  rely  on  what  he 
alon  may  say  or  do,  but  must  be  able  to  trace 
the  authority  on  which  he  relies  beck  to  some 
word  or  deed  of  the  prindpal. 

Error  to  Court  of  CMvH  Amwals  of  Flftti 
Supreme  Judicial  District 


V.  HARPER  Tl 
a.w.) 

Suit  by  B.  Morgan  against  J.  W.  Harper. 
From  a  Judgment  of  the  Court  of  Civil  Ai^- 
peals  (210  8.  W.  888),  affirming  a  Judgmoit 
for  defendant,  plaintiff  brings  error.  Be- 
versed  and  remanded. 

Wear  &  Frazler,  of  Hilldwn^  and  Walker 
&  Baker,  of  Cleburne,  for  plaintUT  In  error. 

B.  Y.  Cummlngs,  of  Wldilta  Falls,  and  Y. 
L.  Shurtleff,  of  Bredenridge,  for  def^dant 
in  error. 

HAMILTON,  J.  We  aAopt  the  statemeat 
of  the  case  mode  by  [dalntilt  in  error,  as 
follows: 

"This  suit  was  instiiuted  by  B.  Moigan,  ap- 
pellant, against  J.  AV.  Harper,  appellee,  in  the 
district  court  of  Hill  county  for  the  spedfie 
performance  ol  a  written  eontraet  te  convey 
182  aorea  of  land. 

"The  appellant  alleged,  in  snbataoce,  tiiac 
Che  appellee  was  the  owner  of  the  tract  of 
land  described  in  the  petition,  containing  132 
acres,  more  or  less,  and  that  be  desired  to  sell 
the  land,  and  listed  it  for  sale  with  H.  H.  Sim- 
mons, of  HillBboro,  Tex.,  as  his  exdusive  agent, 
at  $125  per  acre,  with  a  cash  payment  of  $^,QOb 
or  more;  that  the  listing  contract  with  Sim- 
mons was  In  writing,  and  was  executed  June  16, 
1917,  and  authorized  a  sale  at  any  time  prior 
te  December  1,  1S17,  the  trade  to  be  doeed 
on  or  before  January  1,  1918,  and  that  Sim- 
mons was  authorised  to  execnte  contract  with 
the  purchaser,  and  that  thereafter,  fn  October. 
1917,  the  appellant  purdiaaed  the  land  from 
SimmoitB  on  the  terms  authorised  by  the  list- 
ing contract,  and  executed  a  written  contract  to 
pay  9120  therefor  in  cash  on'  the  Ist  day  of 
January,  1&18;  *the  contract  was  in  triplicate 
and  was  duly  executed  .by  the  appeUant  and 
Simmons  as  agent  for  the  appellee;  that  the 
appellant  woa  ready  and  able  and  offered,  to 
dose  the  trade  at  tiie  time  fixed  by  the  con- 
tract, and  that  the  appellee  refused  to  con- 
summate it.  .The  appellant  also  alleged  that 
he  was  still  ready  and  able  to  dose  the  trade, 
and  offered  to  pay  the  entire  consideration, 
and  prayed  for  a  spedfle  performance  of  the 
contract. 

"The  appellee  filed  a  general  denial,  and  spe- 
cifically alleged  that  he  bad  revoked  Simmons' 
entiiori^  to  sell  the  land  prior  to  the  execa- 
tion  of  the  contract  wttb  the  appellant,  and 
that  Simmons  had  no  authority  to  exeeute  the 
contract 

"The  appellant  filed  a  supplemental  petition, 
denying  the  allegations  in  the  answer,  and  spe- 
cially alleged  that,  if  the  appellee  revoked,  or 
attempted  to  revoke,  the  contract,  sodi  ac- 
tion was  unknown  to  him.  and  that,  at  the 
time  he  executed  the  contract  of  purchase,  he 
believed  that  Simmons  bad  aathority  to  sell  the 
land  for  the  appellee  and  to  execnte  t^e  con- 
tract, and  that  ffimmons  was  acting  within  the 
scope  of  his  antbori^  in  executing  the  con- 
tract, and  also  that  the  appellee  ratified  the 
execution  of  the  contract. 

"The  appellee  in  his  sopplemental  answer  ex- 
cepted to  the  allegations  In  the  eupplemental 
petition  on  the  ground  that  it  was  immaterial 
whether  the  appellant  knew  that  Sfanmons*  an- 
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tbority  had  bMD  revoked  or  not;  and  that  ap- 1 
pellant's  beUef  as  to  Simmons'  anthority  i&A  \ 
not  confer  an;  rights  as  against  the  appellee. 
The  special  exceptions  were  sustained. 

"The  appellant  alleged  in  his  amended  orig- 
ioal  petition  that  he  made  a  deposit  of  $2,000 
with  H.  H.  Simmons  as  earnest  of  the  contract 
at  the  time  of  its  execution,  and  that  he  had 
no  knowledge  at  that  time  that  the  appellee  ^d 
not  intend  to  cotnply  with  the  contract  ezccnt- 
«d  to  Simmons,  and  that  he  believed  that  Sim- 
mons was  the  dnly  authorized  agent  of  the  ap- 
pellee, and  acted  on  aaid  belief  in  the  execution 
of  the  contract,  and  without  an;  knowledge  that 
the  appellee  had  revoked,  or  intended  to  revoke, 
his  contract  with  Simmons,  and  that  the  appel- 
lee wae  estopped  to  deny  the  Talidity  of  the 
contract." 

Tbe  trial  court  instructed  ttie  jury  to  re- 
turn a  rerOlct  in  favor  of  ttie  d^endant, 
and  rendered  judgment  In  acoordaiue  then- 
wlttL  Plalntifr  appealed,  and  the  Court  of 
Civil  Aroeala  affirmed  Oib  judgment.  219 
S.  W.  888. 

[13  Tbe  rule  of  tbe  ccwomoii  law  applicable 
to  express  or  qpedal  ag^cdes  is  that  no  man 
can  be  bound  by  the  act  of  another  without 
or  beyond  his  consent;  and  wbwe  an  agent 
acts  under  special  or  excess  authority, 
whether  written  or  verbal,  the  party  deal- 
ing with  him  Is  bound  to  know,  at  bl8  pern, 
what  the  power  of  the  agent  la  and  under- 
stand its  legal  effect 

He  who  buys  from  an  agent  must  look  to 
his  authority,  because  he  Is  not  the  appar^t 
owner,  and  his  right  to  sell  d^)end8  on  the 
eslstwiee  and  validity  of  the  power  under 
which  he  assumes  to  act   Th4s  the  purchas- 

must  look  to  at  his  peril;  and  he  cannot 
protect  his  purchase  as  an  act  of  good  faith 
toward  the  real  owner,  known  to  be  such,  on 
the  ground  tliat  he  believed  the  pretended 
agent  had  authority  wbea,  by  an  examina- 
tion of  the  act  or  acts  relied  on  as  confer- 
ring  tbe  authority,  be  might  have  known 
that  he  had  not  Robson  v.  Osborn,  13  Tex. 
:3ffl;  Dom  v.  Dunham,  24  Tex.  866. 

-*  •  •  ^  aesmnption  of  authority  to  act 
M  agent  for  another  of  itself  challenges  in- 
qniry.  Like  a  railroad  crossing,  it  should  be  in 
itself  a  sign  of  danger  and  suggest  the  duty  to 
'■top,  look  and  listen.'  It  is  therefore  declared 
to  be  a  fundamental  rule,  never  to  be  lost  sight 
of  and  not  easily  to  be  overestimated,  that  per- 
sons dealing  with  an  assumed  agent,  whether 
the  aasnmed  i^ncy  be  a  general  or  special  one, 
are  brand  at  their  peril,  if  they  would  h<dd  the 
pdncipal,  to  ascertain,  not  raly  the  fact  of 
the  agency,  but  tbe  nature  and  extent  of  the 
authority,  and  in  case  either  is  controverted, 
the  burden  of  proof  is  upon  them  to  eatablish 
it"   1  Mechem  on  Agency,  §  743. 

"  •  •  •  The  party  dealing  with  the  agent 
must  not  rely  on  what  the  agent  alone  may 
aay  or  do,  and  a  fortiori  not  on  what  mere 
strangers  say  or  do,  but  he  must  be  able  to 
trace  tbe  auth<{rity  on  whidi  he  relies  back  to 
flome  word  or  deed     the  prindpaL 

"It  is  not  meant  by  this  that  the  party  deal- 


ing wiHi  the  agent  most  always  go  and  make 
inquiries  of  the  principal  In  person.  Such  a 
rule  would  often  be  inconvenient  and  imprac- 
ticaUe.  What  is  meant,  as  has  been  stated,  is, 
that  the  part?  dealing  with  the  agent  must  be 
able  to  deduce  the  authority  rehed  upon  from 
the  acts  of  the  prindpal  whom  he  aeeks  to 
charge.  He  may  rely  on  evidence  fomlahed 
by  the  principal.   •   •  • 

"Ordinarily  in  oar  law  it  is  not  within  the 
power  of  an  agent  to  bind  his  prindpal  by  the 
evidence  which  he  alone  puts  forward  as  to  his 
own  authority.  The  prindpal  may,  of  course, 
give  him  that  power.  He  may  supply  him  with 
documentary  or  other  evidence  to  be  exhibited; 
he  may  refer  persons  to  him  to  disclose  bis 
authority;  he  may  agree  to  be  bound  by  what- 
ever the  agent  may  assume  to  do;  and  all  this- 
may  be  done  expressly  or  ImpUediy,  and  where 
it  is  done  the  principal  will  be  bound  according- 
ly." 1  Mechem  on  Agency,  |  750. 

[2]  In  this  case  Harper  sunflled  his  agmt 
with  written  authority,  the  empowering  par- 
agraph of  which  reads: 

"I  hereby  anthorize  H,  H.  Simmons,  of  Hills- 
boro,  Texas,  as  my  sole  agent  to  sell  or  trade 
the  property  described  on  reverse  side  hereof 
at  the  price  and  upon  the  terms  above  named 
or  upon  any  other  price  or  terms  that  I  may 
agree  to,  from  this  date  to  12/1/17  and  I  au- 
thorize bim  to  dose  trade  by  written  contract 
in  accordance  with*  above  terms  and  condi- 
tions, apon  pardiaser  paying  to  liim  a  sum,  ei- 
ther In  money  or  by  note,  satisfactory  to  said 
H.  H.  fflnuoona  as  my  a^nt,  and  I  obligate  my- 
self in  an  amoont  equal  to  the  oUigation  put 
up  by  porchaaer  to  place  at  an  .early  date,  at 
tbe  cravenience  of  H.  H.  Simmon*,  who  is  to 
prepare  same,  deed  executed  by  myself  and 
wife,  with  aaid  obligation  and  contract  held 
in  connection  with  sale,  in  accordance  with 
terms  of  same.** 

He  afterwards  sent  his  son  to  Slmmou 

with  this  instruction: 

"Tell  Mr.  Simmons  and  Real  Estate  Company 
that  the  land  has  advanced  so  much  that  I 
couldn't  afford  to  seU  it  at  that  price  and  to  not 
sell  it  for  that."  *  *  *  My  son  come  .back 
and  told  me  he  delivered  that  message  to  Sim- 
mons, or  at  his  office." 

Slmm(H]s  testified: 

"At  tbe  time  I  signed  the  contract  binding,  or 
attempting  to  bind,  Mr.  Harper  to  convey  the 
land,  I  had  received  notice  from  him  or  bad 
been  notified  to  withdraw  tbe  land  from  the 
market   I  learned  it  through  F.  W.  Simmons." 

Ttds  was  sufficient  to  revoke  his  author- 
ity. The  authority  of  an  agent,  when  rev- 
ocable, may  be  xwokeA  "by  a  simple  and 
private  declaration."   1  Median  ou  AgeacTt 

§813. 

[3]  A  principal  has  flie  power  to  revi^ 
the  authority  of  sndi  an  agoit  at  any  time, 
with  or  without  reason  therefor.  Mediiem 
on  Agmcjt  I  661  et  seq.  But  wbai  Harper 
revoked  the  agency  ha  left  the  contract  au* 
thorlzlng  the  agency  in  Simmon^  hands. 
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This  showed  on  Its  face  that  ^nuacms  was 
authorized  to  sell  the  land  "to  December  1, 
1917.*'  Plaintiff  in  error  would  have  testi- 
fied, if  he  had  been  permitted  by  the  court  to 
do  so,  that  he  knew  of  the  agracy  contract 
at  the  time  he  signed  the  sales  contract,  and 
that  he  "contracted  with  reference  thereto. 

Plaintiff  in  error  assigns  as  error  the  ac- 
tion of  the  court  in  excluding  this  testlmo 
ny.  The  assignment  must  be  sustained.  If 
plalntifl  in  error  saw  the  written  contract 
authoriring  Simmons  to  sell  the  land  to  De- 
cember 1,  1917,  at  the  time  he  made  the  con< 
tract  of  purchase,  and  in  reliance  on  that 
antbortty  he  bought  the  land  from  Simmons, 
believing  him  to  be  the  agent  ot  BMi^et,  we 
ttilnfe  Harper  is  estopped  from  showing  tlie 
rerocatlon  of  Stmmona*  autliorlty*  and  that 
he  is  bound  by  the  contnct  oC.sale. 

[4]  No  attflnvt  to  glTO  notlcs  of  On  nrro- 
eatidn  of  agency  to  third  pawnu  was  made 
by  Etarper.  While,  ocdlnarUy,  notice  of  Uie 
relocation  of  the  authority  of  a  special 
agent  la  not  required  to  be  glTen,  exo^  to 
the  agedt,  where  the  prlndpel  seeks  to  re- 
Ttdce  the  antborltr  befcse  its  encatton,  "he 
must  do  whatever  he  reasonably  should.  If 
anything,  to  iverant  third  persons  who  are 
diarged  with  the  duty  of  protecting  them- 
selToe,  in  dealing  with  agents,  from  being 
misled  by  Sfitli^  upon  a  power  withdrawn." 
Median  on  Agency,  f  630.  Harper  shoald 
have  withdrawn  from  Simmons  the  written 
authwl^  80  that  he  mli^t  not  lead  third 
persims  to  btiUere  be  was  autharlsed  to  De- 
cemb»  1, 1917,  to  seU  the  land.  If  Slmmpna 
refused  to  give  it  op,  Harper  was  under  the 
duty  to  glTe  notloe  of  his  rerocatlon  ot  the 
purported  avthoii^  diown  on  Its  face  to 
exist  to  that  date.  Since  he  did  neither.  If 
the  agrat  used  the  Inatrument  left  In  his 
hands  to  mislead  Morgan  by  Khlbltlng  It  to 
him,  Harp»  must  suffer  the  injury,  If  any. 
Where  ime  of  two  equally  innocent  parties 
must  suffer  by  reason  of  the  fraud  at  anoth- 
er, the  loss  should  fall  upon  him  whose  neg- 
ligent act  or  omisBlon  has  enabled  the 
wrongdoer  to  commit  the  fraud. 

"Wheo  a  principal  conducts  hla  affairs  so 
negtigently  as  to  lead  third  persons  to  reason- 
ably sappose  that  tiis  a^ent  baa  full  powers, 
tiien  if  the  agent  eztreeds  bis  aatbority  the 
principal  must  bear  tbe  loss.  It  is  true  that 
the  ^indpal  la  not  chargeable  with  culpa  leris* 
rima.  He  Is  not  durable.  In  other  words, 
with  the  consequences  of  those  negligences  into 
which  good  business  men  are  liable  to  fall.  But, 
if  he  is  QegMgent  to  an  extent  beyond  what  Is 
nsnal  with  good  bnsineSB  men  in  his  depart- 
ment, and  if  In  consequence  of  his  negligence 
third  parties  repose  trust  on  tiie  supposed 
agent,  then  the  loss,  If  loss  accnie,  must  fall 
on  the  prhKdpaL*'   WhartM  on  Ageney,  1 128. 

[I]  If  Harper  merdy  dreaded  on  Slm- 
nons*  representatlim,  made  after  the  reroca- 


tion  of  tbe  agency,  that  be  was  authorized 
by  tbe  contract  to  sell  the  land,  we  think 
Morgan  was  negligent  and  remiss  In  trust- 
ing to  sucb  representations  because  "a  par- 
ty dealing  with  the  agent  must  not  rely  on- 
what  the  agent  alcmemay  say  or  do  •  *  * 
but  he  must  be  able  to  trace  Uie  authority  on 
whldi  he  relies  ba(&  to  sraue  wwd  or  deeA 
of  the  prindpal,"  1  Blediem  oa  Agency.  | 
7S0. 

If,  on  another  trial,  It  should  develop  that 
Morgan  "knew  of  the  eilstence  of  the  con- 
tract" merely  from  sadi  representations  ot 
the  agent,  he  Is  not  entitled  to  Judgmwt 

We  recommend  tbat  the  Judgment  of  the 
CkHirt  of  Givll  Appeals  be  reversed,  and  that 
the  cause  be  remanded  to  fba  district  court 
for  a  new  trial.  , 

GVRETON,  a  J.  The  judgment  reconr- 
ro^ded  in  the  r^xnrt  of  Uie  GcHmnlasloa  of 
Appeals  la  adopted,  and  wlU  be  entered  as 
the  Judgment  of  the  Suiweme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  in  Its 


NORTHERN   TEXAS  TRACTION   00.  V, 
CITY  OF  POLYTECHNIC  at  aL 

(No.  254-3460.) 

(Commlsrion  of  Appeals  of  TezSv,  Section  A. 
Jan.  4.  1922.) 

1.  Jadgment  «s»l8(2)— Pita,  asking  aflnaatlve 
relief  oa  tsflldeat  facta  stated,  will  sspiwrt 
Jadgmeat  for  such  relief. 

If  the  facts  stated  in  a  defensive  plea  show 
no  more  than  that  the  plaintiff  be  not  enti- 
tied  to  recover,  tbe  plea  will  not  support  a 
judgment  for  affirmative  relief,  but  when  the 
facts  stated  are  sufficient  to  entitle  the  party 
to  maintain  an  action  thereon,  and  appropriate 
relief  is  inayed  for,  the  plea  win  support  a 
judgment  for  sndi  relief,  though  it  may  also 
tend  to  show  a  good  defense  to  jdaintHTs  canae 
of  action. 

2.  Jsrimast  «»l8(2)-Allofstlsm  Is  plea  far 
aflrawtlve  reilof  osasMsred  Is  osaseatle* 
wHh  allagatlest  In  patitles.  > 

In  testing  the  anffldency  of  tiie  avenaents- 

in  a  plea  against  a  codefendant  for  affirmative 
relief,  they  should  be  considered  in  connection 
with  the  allegatlMks  made  In  the  plaintUTs- 
petition. 

3.  Pleading  «s»43S<4)— Plea  of  elty  atalsst 
codefeadaat  la  personal  isjsry  oase  held  to- 
support  Jadgmeat  for  affirfflatlve  relief,  wbero 
■0  axcaptlsBS  wars  filed. 

In  an  action  against  a  city  and  a  street 
railway  company  for  personal  injuries,  a  plea 
by  the  city,  asking  judgment  over  against  the 
traction  company,  in  that  traction  company 
bad  agreed  to  hold  It  harmless  from  injuries 
to  pwsons  arising  by  reason  of  constraction 
and  operation  of  ndlway,  Md  sufficient  to 
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anpport  a  Jadgmest  In  the  city's  faror  against 
the  traction  company,  though  the  paragraphs 
conatitating  the  ^ea  were  not  called  a  croai- 
action,  and  did  not  formally  "complain"  of  the 
traction  company,  nor  repeat  the  allegations  of 
corporate  character,  residence,  etc^  made  hy  the 
plahitiff;  such  being  only  matters  of  form,  and 
no  special  exception  being  filed  thereto. 

4.  ApfMl  and  error  ^1 175(5)— Count  of 
Civil  Appeals  oansot  render  Judgment  oa  r*> 
veraid,  where  tadina  of  .fact  Is  naoasaaiy. 

The  Court  of  dril  Appeals  cannot  render 
'a  judgment  on  rerersal,  where  to  do  so  re- 
quires the  finding  of  a  fact  as  to  which  the 
cTidence  is  conflicting,  or  where  tiie  evidence  is 
undisputed,  but  reaBonable  minds  ulgfat  differ 
as  to  the  conclusion  to  be  drawn. 

5.  Appeal  and  error  ^S3l  175(5}— Evidence 
iwid  Rot  such  ai  to  warrant  appellate  eoort 
ta  roadaring  Judgmeit  oa  reversal. 

In  a  personal  injury  action  against  dty 
and  traction  company,  where  city  asked  for 
judgment  over  against  the  traction  company, 
and  where  Judgment  was  against  the  dty,  bat 
in  favor  of  the  traction  company,  held  that 
tiie  evldenee  as  to  the  fanlt  of  the  traction 
company  was  not  sacb  as  to  warrant  the  Court 
of  Civil  Appeals  in  rendering  a  judgment 
against  it  in  favor  of  the  city  on  reversal  of 
the  judgment  below. 

6.  Mmielpal  oorp«f«llon  «»682(4)— City  nay 
raiinlra  ladanaKy. 

A  munldpal  corporation  has  power  to  con- 
trol the  use  of  its  streets,  and,  as  it  may  h^ 
rome  liable  to  the  public  for  any  improper  con- 
dition of  streets  caused  by  a  street  railway's 
occupying  and  osing  them  for  lawful  but  un- 
Qsual  purposes,  may  require  indemnity  from 
a  street  railway  on  which  to  rely  in  case  a  cause 
of  action  results  against  it  from  such  use  and 
occupancy. 

7.  Indemnity  €=39(1)— Indemnity  provided  for 
In  francftlsa  held  to  cover  Injuries  by  acta  of 
ladependent  contractor. 

A  street  railway  franchise  ordinance,  pro- 
viding that  space  between  rails  be  kept  in 
same  condition  as  remaining  portion  of  street, 
and  that  street  railway  bold  the  dty  harmless 
from  any  damage  to  property  or  injuries  to 
persons  which  might  aiiae  by  reason  of  con- 
struction, maintenance,  and  operation  of  the 
railway,  held  to  cover  Injuriee  received  by  a 
member  of  the  public  as  the  result  of  the  acts 
or  negligence  of  an  independent  contractor, 
hauling  gravel  for  the  .  street  railway,  when  it 
waa  raising  its  tradts  to  make  them  conform 
to  a  change  in  grade  made  1^  the  dty. 

8.  Indamnlty  «Es>a— Coatraet  by  streot  rallwi^ 
ta  Indemnify  etty  held  not  agalaat  paMIe 

policy. 

An  agreement  of  a  street  railway  to  in- 
demnify dty  in  case'  of  judgments  against  it  for 
personal  injuries  resolting  from  the  street  rail- 
way's occupancy  of  the  street  is  not  void  as 
against  public  policy,  in  that  liability  of  the 
city  may  be  predicated  on  its  negligence  in 
failing  to  discover  or  remedy  dangerous  con- 
ditions in  the  street. 


Error  to  Court  of  Civil  Appeals  ot  Second 
Suprraw  Judicial  District 

Action  by  K.  G.  Bedmoo  againat  tlia  Olty 
of  Polytedmlc  and  the  NorUimi  Texas 
Traction  Company  and  anotber  for  personal 
injuries.  From  a  Judgment  of  the  Court  of 
Civil  Appeals  (217  8.  W.  730),  reversing  a 
judgment  in  its  favor,  the  traction  company 
brings  error.  Beversed  and  remanded  In 
part  and  affirmed  in  part 

CappB,  Cantey,  Hanger  dc  Short  and  PbU- 
lips  &  Trammell,  all  of  Fort  Worth,  tor  plain- 
tiff in  error. 

T.  R.  James,  City  Atty.,  and  Samu^  A 
Brown,  all  of  Fort  Wcwtli,  tor  d^endants 
in  ema, 

GALLAGHER,  J.  K.  C.  Redman,  one  of 
the  defendants  In  wror,  broo^t  suit  In  the 
district  court  of  Tarrant  county  against  tbs 
Northern  Texas  Traction  Company,  plaintiff 
in  error,  and  the  Stone  A  Webster  Engineer- 
ing Cc»npany  and  the  city  of  Polytet^lc,  the 
other  defmdants  in  error  herein,  for  dam- 
agea  for  personal  injuries  alleged  to  have  Iteen 
sufEered.  by  bis  wife,  Mrs.  Redmon,  He  at 
leged  that  the  dty  of  Polytechnic  was  a  mu- 
nldpal oorptnmtiOD,  that  the  Northern  Trac- 
tion Company  operated  a  Use  ot  atreet  rail- 
way alMig  Blsh(9  street  in  said  dty,  and 
that  said  tractitm  company  and  Stone  and 
Webster  Engineering  Company  were  repair- 
ing the  tract  of  said  street  railway,  and  In 
doing  so  were  hauling  material  tor  such  re- 
pairs In  heavily  loaded  weapons.  He  futhar 
alleged  that  the  drivers  of  such  wagons  ne^ 
Ugemtly  drove  one  or  more  ot  them  over  a 
certain  culvert  between  the  sidewalk  and 
street  at 'the  Intersection  of  said  Bishop 
street  and  Avmue  G  In  said  dty,  and  there- 
by' destroyed  said  culv^,  and  Itft  the  dltdi 
covered  the  same  open,  and  that  said 
traction  company  and  said  engineering  com- 
pany negUgfflitly  permitted  the  ditch  to  re- 
main in  that  con^tlim.  He  farther  alleged 
that  the  ci^  ot  Polytedmlc  negligently  per- 
mitted the  ditch  to  remain  opmi  after  its  of- 
ficers and  agents  knew,  or  ought  to  have 
known,  its  condition,  and  that  thereafter  Us 
said  wife,  notwitbstandlns  the  exercise  oi 
due  care  for  her  own  safety,  stepped  Into 
said  ditch,  and  was  thereby  caused  to  Call, 
and  that  as  a  result  of  such  fall  she  sustain- 
ed painful  and  serious  injuries. 

Tbe  Ais  of  Polytiacbnlc  answered  by  gen- 
eral 'demurrer,  general  denial,  and  pies  of 
contributory  n^llg^ce.  It  also  pleaded  that 
Its  said  codefendants  were  doing  certain 
work  on  said  stre^  railway  track,  and  that 
in  the. course  of  said  work  they  caused  cer- 
tain material  to  be  battled  to  said  track  in 
wagons,  and  that  the  drivers  of  said  wagons 
were  emid<vee8  at  said  codefentents,  and  that 
such  drivm  in  the  prosecution  of  tbe  work 


^»F0r  otber  easee  m«  same  topltt  and  KBnr-NUHBBR  la  all  Ker-Kumbersa  DIgeits  aad  Indnes 
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vt  ttuiT  employment  Deg:Il£ently  drove  said 
wftgwia  over  tbe  culvert  In  question,  thereby 
breaking  and  destroying  the  same:  that  if  It 
was  negligent  with  respect  to  the  condition 
of  such  cnlvert,  such  negligence  consisted 
merely  In  Its  failure  to  discover  and  ronedy 
the  condition  caused  by  the  destruction  of 
said  cnlvert  It  further  pleaded  that  said 
traction  company  had  been  by  an  ordinance 
ot  said  dty  granted  a  franchise  for  the  coa' 
structlon  and  operation  of  said  line  of  street 
railway  oa  said  Bishop  street,  and  that  It 
was  provided  in  said  (ffdlnance  that  the  said 
traction  company  should  hold  it  harmless 
frmn  any  damages  to  property  and  Injuries 
to  persons  whldi  might  arise  by  reasm  of 
the  constmctlm,  maintenance,  and  opentUm 
of  said  line  of  railway,  and  the  said  traction 
company  accepted  such  fronddae^  and  con- 
structed said  Una  of  railway,  and  that  said 
culvert  was  deatr^ed  and  s^d  ditch  eqtosed 
in  the  eonstmetion,  maintenanee,  and  ojfon- 


favor  of  the  traction  company  and  the  engi- 
neering company.  The  trial  court  required 
pialntUE  to  remit  $10,000  of  the  sum  found 
In  his  favor  by  the  Jury,  and  raidered  Judg- 
mait  tot  910,000  In  lils  favor  against  tbe  dty, 
and  also  rendered  Judgment  In  favor  (MC  the 
traction  company  and  engineering  company 
against  both  plaintiff  and  said  dty. 

There  is  no  complaint  of  the  Judgment  in 
favor  of  the  engineering  company.  The  dtf 
appealed  from  tbe  Judgment,  assigning  as 
error  the  actUm  of  the  court  In  ^ving  a 
peremptory  diarge  In  favor  of  the  tractltm 
company,  and  also  attacking  the  Judgmmt 
for  $10,000,  so  rendered  against  It,  (m  title 
ground  that  It  waa  raceaslve  In  amount.  The 
Gbnrt  of  Olvll  Appeals  held  the  Judgment  exp 
ceaslve,  and  required  $2W  thereof  to  be 
remitted,  and  affirmed  audi  Judgment  at  tbe 
sum-  of  j^iOOO.  That  court  also  reversed  the 
Jndgroent  of  the  trial  court  in  favor  of  the 
traction  company,  and  roklered  Judgment 


tion  of  said  line  of  railway,  and  that  the  in-  against  it  in  favor  ot  tbe  dty  for  $7,500, 
Juries  suffered  by  Mra  Kedmon  arose  out  ot  the  amount  o^  fhb  Judgment  against  the  dty 


tbe  cmstmctlon,  maintenance,  and  operation 
tikoeof.  It  prayed  In  tbe  altsniatlTC^  in  tbe 
event  ot  recovery  against  it  in  any  sum. 
that  it  have  Judgment  In  like  sum  over 
against  Its  said  codefendants.  The  ordinance 
waa  set  out  In  full  as  an  exbiMt  to  said 
answer. 

The  traction  company  and  the  engineering 
company  filed  Borate  aiwwers  to  plaintiff's 
petlttmi,  and  also  filed  separate  answus  to 
tlie  auctions  contained  in  tibe  answa  of 
tbe  city.  The  said  answers  to  the  allegations 
made  by  the  city  consisted  of  a  general  de- 
murrer,  general  denial,  and  a  plea  that  tbe 
wagon  or  wagons  which  destroyed  the  cul- 
vert in  question  belonged  to  and  were  bdng 
operated  by  one  Allen,  an  IndeP^dent  con- 
tractor, ovw  whom  ndttaer  of  aald  defend- 
ants bad  any  control. 


so  aflBrmed  by  said  court.  217  S.  W.  730;. 

Tbe  case  lis  before  us  upon  writ  of  error 
granted  by  tbe  Suvreme  Court  up(m  applica- 
tion of  tbe  traction  c(»npanyl 

[1->1  Tbe  fliat  spedecattoQ  of  error  sub- 
mitted la  that  tlie  Court  of  Oivil  Appeals 
erred  in  reversing  tbe  Judgment  of  the  trial 
court  and  rendering  judgment  in  favor  of  tbe 
dty  against  plaintiff  in  error,  because  tho 
city's  pleadings  are  insuffidrat  to  entitle  It 
to  sncb  relief.  If  the  facts  stated  in  a  de- 
fensive plea  sbow  no  more  then  that  tbe 
plaintiff  l>e  not  Mititled  to  recover,  the  plea 
win  not  support  a  Judgment  for  afBrmative 
relief  but  when  the  facts  stated  in  a  defen- 
sive pleading  are  sufficient  to  entitle  the  party 
pleading  the  same  to  maintain  an  action 
thereon,  and  appropriate  affirmative  relief 
is  prayed  for.  such  lading  will  sui^rt  a 


The  case  was  tried  before  a  Jury.  Rv- 1  judgment  for  such  rdief,  though  it  may  also 
Idence  was  introduced  by  the  several  parties. ;  tmA  to  show  a  good  defense  to  plaintiff's 
The  court  submitted  the  case  upon  a  general  [cause  of  action.  Short  v.  Hepburn,  89  Tei. 
charge,  which  instructed  the  Jury,  In  sub-  j  622.  624.  625,  35  S.  W.  1056.  In  testing  the 
stance,  that  If  they  found  that  the  culv^t '  sufficiency  of  the  averments  in  the  dty's 
in  question  had  been  removed,  leaving  a  |  pleading  on  this  point,  they  should  be  coustd- 
dltch  in  the  usual  path  of  pedestrians,  and  '  ered  in  connection  with  the  allegations  made 


that  tbe  same  remained  open  and  exposed 
for  a  sufficient  length  of  time  for  the  dty  to 
have  discovered  and  remedied  the  same,  that 
tbe  failure  of  the  dty  to  discover  and  rem- 
edy said  condition  was  negligence,  and  that 
such  negligence  was  the  proximate  cause  of 
Mrs.  Bedmon's  fall  and  of  the  injuries  result- 
ing therefrom,  to  find  a  verdict  for  plaintiff, 
unless  they  found  for  defendant  upcm  the 
issue  of  contributory  negligence,  which  Issue 
was  submitted  In  a  separate  paragraph  of 
the  charge.  The  court  gave  a  separate  per- 
emptory instruction  to  find  for  the  traction 
company  and  the  engineering  company.  The 
Jury  returned  a  verdict  In  favor  ef  plaintiff 
agatnat  the  dty  tOr  $20;OOO  damages,  and  in 


in  the  plaintiff's  petition.  Jones  v.  Wagner,  . 
141  S.  W.  280  (writ  refused).  Measured  by 
these  standards,  the  dty's  pleadings  are  suf- 
fident  to  support  a  Judgment  iu  Ita  favor 
against  the  tractlcm  company.  It  is  true  the 
city  did  not  call  these  paragraphs  of  its  an- 
swer a  cros»4Cclon,  nor  did  it  formally  "com- 
plain" of  the  traction  company,  nor  r^eat 
the  allegations  of  cwporate  chamcter,  resi- 
dence, etc,  made  by  the  plaintiff,  but  these 
were  all  matt^  of  form.  No  special  exertion 
thereto  was  filed  by  the  traction  company, 
and  even  its  general  demurrer  is  not  shown 
to  have  been  presented  to  the  court.  The 
spedfication  of  error  here  ctmsldered  li  with- 
out merit. 
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[4,1]  The  next  epedflcation  of  error  sob- 
mltted  Is  that  the  Court  of  Civil  Appeals, 
having  reversed  the  judgmmt  of  the  trial 
court  In  favor  of  plaintiff  In  error,  erred  In 
rendering  judgment  against  It  for  $7,600,  the 
amount  of  the  judgment  affirmed  against  the 
city,  because  the  evidence  was  Insufflcient  to 
justify  such  action.  The  dty  of  Polytechnic 
decided  to  grade  and  gravel  Bishop  street 
It  required  the  traction  company  to  raise  its 
track  and  gravel  the  street  between  its  rails 
and  18  Inches  on  each  side  thereof.  In  raising 
the  track,  it  became  necessary  to  dig  out  the 
dirt  betwe^  the  cross-ties  and  rails  and  haul 
It  away.  The  traction  company  had  Oils 
dirt  loaded  and  hauled  away  at  a  stipulated 
price  per  load,  but  the  evldmce  leawea  it  un- 
certain whether  the  wagons  that  hauled  the 
dbrt  away  were  the  same  wagcms  that  hauled 
tile  gravel  nsed  by  the  traction  company  in 
sravelii^  tMt  part  oi  the  street  occapied  by 
Its  track.  The  gravel  so  used  the  traction 
•company  was  furnished  by  one  Allen,  whose 
■contract  required  talm  to  deliver  the  gravd 
1)y  damping  It  on  the  track.  He  was  paid  by 
the  load,  and  the  tractlmi  company  had  no 
fontrol  or  maiy^emoit  of  the  wftgons  and 
teams  so  used,  or  tlie  drivers  ot  the  sttme. 

The  dty  fnmiahed  the  gravel  for  the  re- 
m^nd«x'  of  the  street,  and  It  was  hauled  and 
spread  by  a  contractor.  There  was  testl- 
mooy  that  all  of  this  work  was  going  at  the 
same  time,  but  that  tlie  dtT*>  contractor 
worked  a  i^iort  distance  b^tnd  the  wwk  of 
the  traction  company.  There  was  also  testi- 
mony tiding  to  show  that  the  did  not 
begin  graveling  this  street  until  after  Mrs. 
Redmon  suffered  the  Injuries  complained  of. 
TThere  was  evidence  that  the  wagons  hauling 
gravel  used  by  the  traction  company  usually 
came  Into  Bishop  street  from  the  east,  and 
that  the  wagcws  hauling  gravel  for  the  dty 
usually  came  into  the  street  from  the  west, 
tout  there  was  no  evidaace  that  they  always 
did  so.  The  wagons  that  delivered  gravel  for 
the  dty  were  ordinary  wagons,  that  dumped 
by  lifting  the  boards,  but  the  wagons  that 
dellvffl^  gravd  to  the  traction  company 
were  dumped  by  a  chain  on  the  bed,  and 
were  called  by  the  witness  "dump  wagons." 

The  evidence  shows  that  the  culvert  in 
questlMi  was  over  the  gutter  or  ditch  on  the 
east  side  of  Bishop  street,  just  north  of 
Avenue  Q,  and  that  it  was  used  to  enable 
one  to  pass  from  the  sidewalk  to  the  street 
without  stepping  into  such  gutter  or  ditch. 
■The  evidence  is  undisputed  that  this  culvert 
was  crushed  And  destroyed.  One  witness 
saw  the  wagon  that  crushed  the  culvert  It 
came  from  the  east  or  southeast  and  tried 
to  turn  and  cross  the  culvert  and  broke  It 
but  this  witness  neither  Idratifled  nor  de- 
scribed the  wagrai.  Another  witness  saw  sev- 
eral "dump  wagons''  run  over  the  culvwt,  but 
did  not  see  the  wagon  that  tn^e  It  In. 
JUost  at  the  wagons  seen  by  this  witness 


came  down  Bishop  street  from  the  north  and 
turned  east  on  Avenue  O,  but  a  few  of  them 
came  from  the  west.  There  was  no  issue 
submitted  to  the  jury  wbidi  involved,  titber 
directly  or  indirectly,  the  questloa  or  respon- 
sibility for  the  destruction  of  the  culvert 

Before  a  judgmmt  could  be  properly  ren- 
dered against  plaintiff  in  error  In  this  case, 
It  was  necessary  to  have  a  finding  of  fact 
that  the  destructi(Hi  of  said  culvert^  from 
which  the  injuries  sustained  by  Mrs.  Redmon 
resulted,  occurred  by  reason  of  the  construc- 
tion or  maintenance  of  said  line  of  railway. 
Could  the  Court  of  Civil  Appeals,  in  the  ab- 
sence of  such  a  finding  by  the  Jury,  make  siich 
finding  of  fact  Itself,  and  render  judgment 
theretm  against  plaintiff  In  wror? 

The  authority  ct  the  Court  at  Civil  Ap- 
peals in  such  cases  has  been  declared  and 
the  statute  conferring  tiie  same  construed 
and  explained  In  H.  A  T.  G.  Ballway  Oou  v. 
StiTCharskl,  92  Tex.  ppu  1,  8,  9^  87  3.  W.  41S, 
416  tTom  whldi  we  quote  as  ftAlows: 

"The  authority  of  the  Conrts  of  Ovfl  Ap- 
peals to  render  final  judgments  in  canses 
wherein  tbey  have  reversed  the  judgments  of 
the  trial  courts  is  found  in  the  following  ar- 
titje  of  the  Revised  Statutes: 

"-'Article  1027.  When  the  judgment  or  de- 
cree of  the  court  below  shall  be  reversed,  the 
court  shall  proceed  to  render  Buch  judgment 
or  decree  as  the  court  below  should  hare  ren- 
dered, except  when  it  is  necessary  that  some 
matter  of  fact  be  ascertained,  or  the  damage 
to  be  aasessed  or  the  matter  to  be  decreed  is 
uncertain.  In  eltiier  of  which  cases  the  cause 
shall  be  remanded  for  a  new  trial  in  Uta  court 
below.' 

"Whenever  there  is  any  material  fact  neces- 
sary to  support  the  case  of  the  party  in  whose 
favor  the  court  proposes  to  render  judgment 
which  is  disputed  in  the  evidence  or  which  is 
not  established  by  agreement  or  by  undisputed 
evidence  conclus^e  in  its  nature,  then,  within 
the  meaning  of  the  law,  it  is  necessary  that  a 
matter  of  fact  shall  be  ascertained,  and  the 
case  belongs  to  the  class  which  the  statute 
commands  the  court  to  remand  upon  reversal 
of  the  judgment  of  the  lower  court.  The 
Conrts  of  Civil  Appeals,  upon  reversing  judg- 
ments of  the  trial  conrts,  cannot  enter  final 
judgments  unless  upon  the  evidence  as  it  ap- 
pears in  the  record  one  party  as  a  matter  of 
law  is  entitled  to  judgment;  tiie  evidence  must 
be  of  that  conclusive  nature  that  the  trial  court 
should  have  directed  a  verdict  in  favor  of  that 
party.  The  exercise  of  such  authority  in  cases 
resting  upon  facta  which  are  controverted  and 
about  which  the  evidence  is  confiicting  or  un- 
certain would  be  to  usurp  the  powers  conferred 
upon  a  jury  In  the  trial  of  such  causes  and  to 
deny  KtlgantB  the  constitutional  right  of  trial 
before  a  Jury.  Elliott  App.  Proc.  {|  565,  S66; 
Wise  V.  Winiams,  88  Cal.  30;  Gay  v.  Davey,  47 
Ohio  St.  396;  Jones  v.  Fortune.  128  lU.  518: 
Claiborne  v.  Tanner.  18  Tex.  68. 

"In  the  exerdae  of  its  appellate  jurisdiction, 
a  Court  of  Civil  Appeals  may  draw  from  the 
evidence  conclusions  of  fact  different  from  those 
arrived  at  by  the  jury  or  judge,  and  it  may  re- 
verse the  judgment  d  the  lover  court  and  re- 
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maud  the  caose  for  the  reason  that  the  verdict 
and  judgment  are  against  the  weight  of  the 
evidence.  Bnt  the  determination  of  questions 
of  fact  as  the  basis  of  a  final  jadgment  involres 
the  exerdse  of  original  Jurisdiction,  whidi  has 
not  been  conferred  npon  the  Courts  of  CAvQ 
Appeals." 

There  was  some  conflict  in  the  evidence  In 
this  case ;  but.  even  If  the  evidence  w«b  nn- 
disputed.  It  does  not  show  that  the  wagon 
which  first  ran  over  and  crushed  and  de- 
Btroyed  the  cnlvert  was  being  used  at  the 
time  In  the  construction,  maintenance,  or  re- 
pair of  said  line  of  street  railway,  with  that 
d^ee  of  certainty  that  reasonable  minds, 
seeking  to  arrive  at  a  proper  conclusion, 
could  not  differ  as  to  IJie  effect  thereof. 

The  Court  of  Civil  Appeals  erred  in  ren- 
dering judgment  against  plaintiff  In  error  In- 
stead of  remanding  the  case,  and  this  specifi- 
cation of  error  sboaW  be  sustained.  Railway 
V  Strycharskl,  sapra;  Underwood  v.  Jones, 
96  Tex.  121,  124,  laS,  66  S.  W.  480;  T.  &  P. 
Ry.  Oo.  T.  Taylor,  106  Ter.  867, 870. 126  S.  W. 
1117.  1200. 

Plalntitr  In  error,  by  appropriate  specifica- 
tion, contends  that  the  Indemnity  agreement 
contained  in  the  franchise  ordinance  upon 
which  the  city's  prayer  for  Judgment  over 
against  It  Is  founded  Is  not  broad  enough  to 
cover  Injuries  received  by  Mrs.  Redmon.  as  a 
result  of  the  acts  or  n^llgence  of  an  Inde- 
pendent contractor.  The  franchise  ordinance 
specifically  provided  Uiat  the  railway  track 
to  be  constructed  should  conform  to  the  grade 
of  the  street ;  that  the  work  of  constructing 
such  track  rtiould  be  done  with  as  little  In- 
convenience to  the  public  as  possiWe;  and 
that  the  street  should  then  be  restored  to  its 
original  condition,  and  the  space  between  the 
rails  kept  In  the  same  condition  as  the  re^ 
malnlng  portion  of  the  street ;  that  when  any 
part  of  the  street  should  be  paved  by  the  city 
the  traction  company  should,  in  like  manner, 
with  like  material,  pave  between  the  rails  of 
its  track  and  18  Inches  on  the  outside  ttierectf 
at  its  own  expense;  that  tSie  traction  ocnn- 
pan;  should  bold  the  tAty  harmless  from  lany 
damage  to  property  or  Injuriea  to  persons 
whldi  might  arise  by  reoscHi  gt  the  construc- 
tloa,  maintenance  and  operation  of  said  ral^ 
way.  The  traction  company  expressly  ac- 
cepted the  franchise  bo  granted,  as  set  out  In 
said  ordinance,  and  agreed  Uiat  it  would  be 
bound-  by  and  observe  and  carry  out  tlie 
terms  and  conditions  thereof. 

[I]  A  mnnldpal  corporation  has  power  to 
ctmtrol  the  use  of  its  streets,  and,  as  it  may 
become  liable  to  memben  of  the  public  for 
any  lmim>per  condition  of  such  streets  caused 
by  persons  occupying  and  using  them  for  law- 
ful but  unusual  purposes,  It  may  require  in- 
demnity tvom  such  persons  on  whidi  to  rely 
in  case  a  cause  ot  action  results  against  it 
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from  such  use  and  occupancy.  Taylor 
Dunn,  80  Tex.  652,  667,  668,  16  S.  W.  732. 

[7]  The  city,  in  granting  the  franchise  and 
Imposing  the  conditions  contained  in  the  ordi- 
nance granting  the  same,  evidently  contem- 
plated that  In  tte  construction  of  said  line  of 
railway  and  in  Its  maintenance  by  improve- 
ments or  repairs,  it  would  be  necessary,  from 
time  to  time,  to  enter  upon  said  street  and 
use  and  occupy  it  with  men,  teams,  wagons, 
tools,  and  material,  and  that  In  the  course  of 
such  use  and  occupancy  something  might  be 
done  or  omitted  that  would  give  rise  to  a 
cause  of  action  against  It  in  favor  of  some 
member  of  the  public.  From  such  Ilabilll?  as 
might  arise,  It  was  its  purpose  by  the  stipula- 
tions contained  in  said  ordinance  to  secure 
Indemnity.  The  traction  company  agreed  to 
all  the  terms,  conditions,  and  provisions  of 
such  ordinance,  and  promised  to  observe  and 
comply  with  the  same.  There  is  nothing  in 
the  ordinance  suggesting  Oiat  the  city  should 
have  recourse  against  the  traction  company 
for  such  liability  only  as  might  arise  out  of 
said  company's  own  acts  or  the  acts  of  its 
servants  and  employees.  It  would  have  bad 
such  recourse  without  any  contract  of  Indem- 
nity. City  of  San  Antonio  v.  Talerlco,  98 
Tex.  151, 155,  81  S.  W.  518.  Clearly,  the  pur- 
pose of  the  stipulations  contained  In  the  or- 
dinance and  agreed  to  by  the  traction  com- 
pany was  to  afford  the  city  recourse  against 
the  traction  company  for  all  liability  arl^g 
out  of  the  ccmstmctlon  and  maintenance  of 
said  track  in  said  street,  regardless  of  wheth- 
er such  liability  arose  by  reason  of  the  acts 
or  omissions  of  the  traction  company.  Its 
agents,  servants,  or  employees,  or  of  its  inde- 
pendent contractors.  This  Is  the  plain  Im- 
port of  the  ordinance  accepted  and  agreed  to 
by  the  traction  company.  It  should  l*  so 
Mmstrued.  This  spedflcation  is  without 
merit 

[S]  Plaintiff  in  error  contends  that,  Inas- 
much as  the  liability  of  the  city  in  this  case 
is  predicated  on  its  negligence  In  failing  to 
discover  or  remedy  the  dangerous  condition 
of  the  street  arising  out  of  the  destruction  of 
the  culvert  in  question,  the  contract  of  the 
trsctlMi  oompimy  to  Indonnlfy  It  against 
such  liability  is  void  as  against  public  poll<^. 
Our  courts  in  cases  Involving  the  application 
of  the  principle  of  law  so  invoked  have  held 
to  the  contrary.  Qty  of  San  Antonio  v.  Tal- 
erlco, Bupta;  M,  K.  &  T.  Ry.  Ca  v.  Carter, 
95  Tex.  461,  476-478.  68  S.  W.  169;  H.  &  T.  O. 
By.  Co.  V.  Diamond  Press  Brick  Co,  (Com. 
App.)  222     W.  204.  206. 

We  reonamemd  that  the  jndgmoit  ren- 
dered by  the  Court  of  Civil  Appeals  In  ftivor 
of  defendant  in  error,  <Aty  of  Polytechnic, 
against  plaintiff  in  error,  Northern  Texas 
Traction  C(»npany,  be  reversed,  and  the  cause 
of  action,  as  between  said  parties,  be  re- 
manded to  the  district  court,  and  that  In  all 
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oQier  respects  tbe  Jndgmoit  of  the.  Court  of 
ClTlI  Appeals  in  thts  case  be  affirmed. 

CUSBTON,  O.  3.  The  Judgment  recom- 
mended In  the  report  of  the  Commissiou  of 
Appeals  Is  fld(H>ted,  and  will  be  entered  as 
tbe  Judgmeot  of  the  Supreme  Court. 

We  aTvrove,the  holding  of  the  Commission 
of  Appeals  on  tbe  question  discussed  In  Its 
opinion. 


MURPHY-BOLANZ  LAND  &  LOAN  CO.  st  aJ. 
V.  MoKIBBEN.   (Na.  27»-35l4.)  • 

(CommiBsion  of  Appeals  of  Texas,  Section  A. 
Jan.  11,  1922.) 

1.  Trssts  «E»359(I)— Salt  ImM  to  ba  aaa 
against  fraatees  for  Inpropar  iBvastneat  af 
fands. 

A  suit  allefdnir  improper  investment  of 
funds  hj  the  defendants  as  trustees  of  money 
confided  to  them,  where  plaintiff  also  alleged 
that  she  was  induced  br  tbe  fraud  and  deceit 
of  defendants  to  consent  to  invest  the  fund  in 
the  property  purchased  and  that  tbej  were  dis- 
loyal to  their  trust  in  representing  the  seller, 
whose  interests  were  antagonistic  to  hers, 
which  latter  allegations  pertain  only  to  au- 
thorization or  consent  to  the  investment,  held 
not  a  suit  for  damages  based  on  fraud  of  an 
agent  inducing  a  purchase  by  the  principal 
but  a  suit  against  trustees  lor  improper  invest- 
ment of  a  tmat  fund. 

2.  Trusto  «=»2I7(3)— Traatea  aiast  aot  apeoa- 
tate  with  tniat  fnad. 

There  must  be  no  speculation  upon  tbe  part 
of  a  trustee  in  dealing  with  the  trust  fund,  and 
the  law  does  not  give  him  the  freedom  of 
choice  in  making  investments  which  may  be 
and  often  Is  exerciaed  by  prudent  businest 
men  In  tbdr  own  affairs. 

3.  Tnists  ^=>2l8<t)~Trastee  oamailts  breach 
of  trast  by  lavestlng  faads  In  laoanbarea 
property  and  Is  liable  far  loss. 

It  is  a  breach  of  trust  for  the  trustee  to 
invest  the  trust  fund  in  incumbered  property 
which  subjects  it  to  probable  loss,  and,  if  be 
does  so.  he  becomes  liable  for  any  such  loss 
aastained. 

4.  Trasts  o=»23l{t)— Trastee^a  aetiag  for  aad 
receiving  brokei's  ooamlssloa  from  adverse 
party  withoat  beaoiclary's  knowledge  Id  Ib- 
vasttug  trast  faads  ii  a  breach  of  trust. 

In  dealing  with  a  trust  fund,  tiie  trustee's 
own  perstmal  interests  and  opportunities  for 
gain  must  be  cast  completely  aside,  absolute 
and  acmpnlous  good  faith  being  tbe  very  es- 
sence of  bis  oblisatfon,  and  he  must  act  for 
the  beneficiarieti  and  not  antagonize  their  in- 
terests, and  in  investing  the  trust  fund  it  is 
a  breach  of  trust  for  the  trustee  to  represent 
the  adverse  parties  and  receive  a  broker's 
commission  therefor  without  the  knowledge 
and  consent  of  the  beneficiary. 


5.  Tnists  «=»23l(l).-^Trasta*  tavaattag  trast 
faads  la  incBBbanid  itroparty  aad  bdilag 
oaaiBilssiea  froai  vaador  aad  fraadataatly  oh- 
talalng  banaMaiy*a  aoaaeat  haM  lalHy  of 
braaeb  af  trast 

Where  a  trustee  invested  trust  funds  in 
Incumbered  property  paying  one-fifth  of  the 
purchase  price,  knowing  that  the  benefidary 
would  probably  not  be  able  to  meet  tbe  pay- 
ments where  not  authorized  to  do  so  by  the 
independent  judgment  of  the  benefidary  and 
where  tbe  trustee  received  a  broker's  commis- 
sion from  the  party  selling  the  property,  held. 
that  the  transaction  was  a  specnes  of  fraud 
and  a  part  of  the  geoeral  scheme  constituting 
a  breach  of  trust  by  tbe  trustee  who  obtained 
tbe  beneficiary's  consent  by  frandolent  rep- 
resentations. 

6.  Trusts  «:=>2I8(I)— Saaalolajy  may  held 
,  trastee   persaaally   respoasibis   for  satire 

wrengfal  lavestnaat  or  ratals  proper^  aad 
recover  dHferaaoa  ftatwaaa  ooatraot  and  mar- 
ket valaa*  of  laad  baaiht. 
Where  a  tmatee  Improperly  famsted  trust 
funds  Id  incumbered  property,  receiving  a  bro- 
ker's commission  from  the  vendor  witbont  the 
beneficiary's  knowledge  and  consent,  tbe  bene- 
ficiary could  elect  whether  to  hold  tiie  nofaith- 
ful  trustee  personally  responsible  for  breach 
of  his  trust  or  to  claim  the  land,  tbe  fmits  of 
tbe  misappropriation,  and,  in  the  event  of  an 
excessive  purchase  price,  hold  tbe  trustee 
for  the  difference  between  A»  cfmtraet  price 
and  ttie  reasonable  market  value  or  caoae  the 
land  to  be  add  as  the  property  of  tbe  wrong- 
doer- and  look  to  him  for  the  deficiency. 

7.  Trasts  ^>237— Wrengfal  Investmeat,  not 
ratified  by  baneflciary's  preoaatioaary  meth- 
ods to  prated  lavestmeat,  aot  a  ratWeatloa 
DOT  eleotloD  ta  keep  the  proper^  aa4  aaa 
tnistee  for  dWerenea. 

Where  a  trustee  committed  a  breach  of 
trust  by  investing  the  funds  in  Incumbered 
property  and  received  a  broker's  commisuon 
from  the  vendor,  where  beneficiary,did  not  elect 
to  claim  the  land  and  sue  for  tbe  difference,  but 
sued  for  breach  of  trust  her  payment  of  in- 
terest on  the  deferred  payments  to  prevent 
foreclosure  and  listing  of  the  proper^  with 
various  real  estate  brokers  while  relying  upon 
the  trustees  to  fulfill  their  promise  to  sell 
before  foreclosure  were  merely  precautionary 
methods  to  protect  tbe  Impelled  fond  which 
did  not  amount  to  ratification  of  tiie  pur- 
chase or  election  to  keep  the  land  and  sne  for 
the  difference. 

8.  Trusts  ^=»237— In  beaeflciary's  salt  for 
breach  of  trust,  ber  saing  trastee  for  braker^ 
oommlsslon  held  aat  a  ratlflcatlon  of  the 
parehasa. 

In  a  benefidary's  action  against  a  trustee 
for  breach  of  tmat  by  investing  tbe  funds  In 
incambered  property  and  recei'rtDe  a  broker'a 
commission  from  the  vendors,  held,  that  bene- 
ficiary's suing  the  trustee  to  recover  such  bro- 
ker's commission  was  merely  invoking  of  the 
doctrine  that  the  trustee  should  not  make  in- 
cidental profits  for  himself  in  handling  the 
trust  fund  and  did  not  amount  to  a  ratificatioa 
of  tbe  purchase. 
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9.  Trust*  «ai36l— )■  aa  aotlon  for  bruoh  of 
tratt,  HeU  tliat  tharo  wen  no  froflU  to  be 
retaroMl  as  condition  precedent  to  suit  by 
be  Mil  clary. 

In  a  beneficiary's  action  for  trustee's  breach 
of  trust  hy  investinc  funds  in  incambered  prop- 
ertr  and  reoelnnf  a  broker's  commission  from 
the  vendors,  a  contention  being  tbat  the  bene- 
ficiuT  conid  not  recover  witdhoat  first  retnming 
amounts  received  from  the  investment  includ- 
ing rentals,  where  part  of  these  were  spent  in 
repair  of  the  property  and  the  beneficiary  had 
paid  on  the  property  an  amount  far  in  excess 
of  that  received,  held,  that  there  were  no  prof- 
its, and  tbat  the  benefidary  was  not  pat  to  an 
election  between  profits  and  interest  upon  the 
amount  invested. 

10.  Trusts  ®=>237— Beneficiary  may  elect  to 
take  Interest  on  part  of  trust  fund  and 
profits  on  another  part  In  ease  of  trustee's 
hreach,  where  the  iDvmtiMata  art  divisible. 

Tlie  general  mie  that  a  beneficiary  must 
elect  to  take  the  original  tmst  fund  with  legal 
interest  thereon  or  take  tba  fond  as  invested, 
together  with  all  the  ^fita  realised  thereon, 
and  cannot  take  profita  for  one  period  and 
interest  for  another,  in  case  of  trustee's  breach 
of  trust,  is  subject  to  the  exception  tbat.  where 
trustee's  improper  investments  sre  divisible, 
beneficiaries  are  not  limited  to  rejection  of  all 
or  none,  but  may  accept  such  investments  as 
thcr  cbooee  and  reject  others. 

BhTor  to  Court  of  CivU  AK>ealB  ot  Seventh 
Rosrame  JudlcUl  District 

Snlt  by  Mrs.  Gtagenla  Lomax  McKlbben 
ngalnst  the  Mnrphy-Bolans  Land  &  Loan 
Company  and  another.  Judgmwt  for  plain- 
tiff, and  the  defendants  appealed  to  the 
Cotirt  of  Civil  Appeals,  which  eonflrmed  the 
Jndgment  (221  S.  W.  660),  and  the  defend* 
ants  bring  etror.  Judgments  of  the  district 
f^onrt  and  of  the  Court  of  GlvU  Appeals  af- 
firmed. 

Read,  Lowrance  A  Bates,  of  Dallas,  for 
plaintiff  in  error. 

Albeit  Walker  and  O.  F.  Wencker,  both  of 
Dallas,  for  defendant  in  CfTor. 

SPENCER,  P.  3.  This  suit  was  InsUtuted 
by  Mrs.  Eugenia  McKlbben.  defendant  in 
error,  to  recover  of  the  Uurpby-itolanz  I^and 
t  Loan  Company,  a  corporation,  and  J.  A. 
Power,  plaintiflb  In  error,  for  the  alleged 
lmpr<^}er  investment  and  conaeQuent  Idas  of 
the  sum  of  12,400.  alleged'  trust  fund  ^aced 
Id  tbe  letter's  hands. 

Defendant  in  error  alleged  la  snbstaaoe 
tbat  in  Deoember,  1910,  In  virtue  of  an  agree- 
ment had  with  philntiffs  In  enw,  she  dqwsit* 
ed  between  (5.000  and  96,000  with  them  to  be 
administered  as  a  tmst  fund  by  tliem ;  Uut 
tlwy  were  to  invest  tbe  money  In  propesty 
under  a  guaranty  that  it  would  make  ber 
consMerablfl  money*  and  wlUk  the  assurance 
that  none  of  it  would  be  lost ;  tbat  they  in- 
vested tbe  money  from  Ume  to  timc^  and  on 
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or  about  June  IS.  1918,  with  tbe  intention  of 
defrauding  her,  they  pur<jia8ed  and  had  con- 
veyed to  ber  a  lot  or  tract  of  land  located 
on  Commerce  street  In  the  city  of  Dallas, 
which  is  more  full;-  described  In  the  plead- 
ings, the  consideration  for  whtdi  was  $12.- 
500,  $2,400  of  which  was  paid  out  of  the 
trust  fund  and  the  balance  evidenced  by  note 
secured  by  deed  of  trust  upMi  tbe  land. 

The  fraud  charged  her  was:  That 
knowing  she  had  no  other  money  or  iwop- 
erty  with  which  to  meet  the  deferred  pay- 
ments, tliey  represented  to  her  tbst  if  she 
would  permit  them  to  invest  tbe  $2,400,  they 
would  assure  ber  that  she  would  lose  no 
m<aa9  by  tbe  Investment,  and  tbat  tbey 
would  res^  It  before  any  of  tbe  deferred 
payments  became  due  for  more  than  she  bad 
given  for  It;  tbat  relying  upon  these  repre- 
sentatioin  and  statauents  she  did  not  with- 
hold her  consent  to  malce  the  Investmoit; 
that  in  viidatimi  of  their  trust  sgreement 
and  without  her  knowledge  or  consent  they 
represented  the  grantors,  the  parties  ad- 
versely Interested  in  the  transactian,  and 
received  a  commission  of  ^250  from  them  for 
tbelr  services;  and  that  in  further  violation 
of  their  agreement  they  failed  and  refused 
to  resell  the  lot,  but  by  and  through  their 
agent,  Dunlap,  foreclosed  the  deed  of  trust 
against  It  causing  her  to  lose  the  amount  In- 
vested together  with  legal  intmest  thereon, 
as  well  as  $800  interest  i»aid  by  her  on  the 
original  notes,  tbe  payment  <^  which  was 
secured  by  tbe  property  conveyed.  She 
prayed  for  Judgment  for  the  three  sums 
mentioned,  with  interest. 

Plaintiffs  In  error,  in  addition  to  the  gen- 
eral demurrer  and  general  denial,  spedally 
denied  that  defendant  la  error  deposited 
with  them  or  eltber  of  them  the  money 
c-laimed  by  her  to  have  been  deposited,  tbat 
there  was  ever  any  trust  agreement,  but 
alleged  tbat  the  property  was  purchased  by 
defendant  In  error  iu  the  exercise  of  her  own 
judgment,  uninfluenced  by  them,  after  a  full 
investigation  by  her  and  after  having  been 
informed  that  they  were  representing  the 
owners  of  the  lot  in  the  transaction;  that 
they  agreed  tbat  If  she  purchased  the  prop- 
erty they  would  resell  it  for  her,  or  make 
her  money  on  the  investment  They  further 
alleged  that  after  the  purdiaae  they  secured 
a  buyor,  ready.  aUe  and  willing  to  purdiaae 
the  pcopmty  at  a  pr<^t  to  ber,  but  that  ahe 
retnaed  to  sell  and  thereby  reaffirmed  and 
ratified  the  purchase. 

The  Jury,  in  re^wnse'to  vedal  issues, 
found,  among  other  things:  That  def aidant 
In  error  deposited  $5,000  or  $6,000  with  the 
Idaintifls  In  error  under  an  agreement  tbat 
the  latter  would  invest  it,  so  tbat  it  would 
make  her  a  great  deal  of  money;  (2)  that 
she  .authorised  plaintUh  In  cnor  to  malce  in- 


^skVor  othsr  earn  mc  ssma  topic  sod  KBV-NUHBER  in  all  Key-Numbared  DIsarta  and  Indexet 


Digitized  by  Google 


80 


286  SOUTHWESTERN  REPORTER 


(Tex. 


TesUneota  wlthont  her  consent ;  (3)  that 
plaintiffs  In  error  were  the  agents  of  de- 
fendant In  error  In  the  purdiase  of  the  prop- 
erty from  Toungblood,  and  also  trustees  tor 
her  In  that  transaction ;  (4)  that  she  did  not 
know  at  the  time  of  the  transactloii  that 
tbey  were  representing  Rose  and  Day,  erran- 
tors,  and  wonld  receive  a  commission  from 
them  for  their  services ;  and  (5)  that  the  rea- 
sonable market  value  of  the  property  at  the 
date  of  purchase  for  defendant  In  error  was 

Upon  these  findings  judgment  was  ren- 
dered In  favor  of  defendant  In  error  tor  the 
sum  at  f2,400  with  Interest,  and  npon  ap- 
peal the  judgment  was  aflBrmed.  2Zl  S.  W. 
680. 

It  is  Indsted  by  ^tntUCb  In  error  that: 
CI)  Tbla  la  a  suit  fbr  damages  l>aBed  npon 
fraud,  mlsoonduct,  or  disloyalty  of  agents, 
and  that  the  proper  measure  of  damages 
would  be  the  ilSex&ioe,  If  any,  between  the 
cwLtract  price  of  the  lot  and  the  market 
value  thereon  at  the  time  of  the  transaction, 
and  not  the  total  amount  lost  by  the  invest- 
ment; (2)  before  she  was  entitled  to  recover 
the  amount  lost  by  the  investment.  It  was 
her  duty  to  rescind  or  offer  to  rescind  the 
contract  and  to  return  to  plaintiffs  in  error 
the  profit  of  $760  made  upon  an  investment 
of  the  trust  fund  in  Elm  street  property  in 
1010 ;  and  (3)  in  claiming  the  benefit  of  the 
acta  of  her  trustees  by  suing  them  for  the 
$260  oommlsslon  which  they  received  from 
the  grantors,  she  thereby  ratified  their  act 
of  purchase  and  cannot,  therefore,  recover 
for  the  loss  of  the  investment. 

[1]  The  fallacy  of  the  first  proposition 
consists  in  the  assumption  that  this  is  a  suit 
for  damages  based  upon  the  fraud  of  an 
agent  inducing,  a  purdiase  by  his  principal. 
They  misconceive  the  cause  of  action  assert- 
ed by  the  defendant  in  error.  The  allega- 
tions of  the  petition  are  more  ftkr-rea(Aing 
in  their  scope  than  a  suit  for  the  agent's 
fraud  In  Inducing  a  sale  to  his  {uinelpal.  It 
Is  a  suit  for  the  Improper  Investment  by  the 
trostees  of  a  fund  confided  to  them  under  an 
agreement  to  Invest  it  wlthont  loss  to  lite 
bmeficiary,  and  in  which  It  Is  averred  that 
the  fund  so  Invested  was  lost  because  of  the 
bad  faith  of  the  trustees.  It  Is  true  that 
there  are  allegations  by  defendant  In  error 
to  the  effect  that  she  was  induced  by  the 
fraud  or  deceit  of  plaintiffs  In  error  to  con- 
sent to  invest  the  fund  In  the  property  pur- 
chased, and  that  they  were  dlsloy^  to  their 
trust  in  representing  the  s^er,  whose  In- 
terests were  antag(mistic  to  hers;  but  these 
allegations  pertain  only  to  one  phase  of  the 
case — that  <rf  authorization  or  consrait  by  de- 
fendant in  error  to  the  investment. 

[2]  There  must  be  no  speculation  upon  the 
part  of  the  trustee  in  dealing  with  the  trust 
fund.  The  law  does  not  give  to  him  the 


same  freedom  of  choice  in  maldng  Invest- 
ments whl(4i  may  be  and  often  is  exercised 
by  prudent  trasiness  men  In  the  conduct  of 
their  own  affairs.  Foments  Eq.  Juris.  (4tfa 
Ed.)  par.  1074,  p.  2459. 

[3]  In  the  application  of  these  principles 
It  has  been  generally  held  that  it  is  a  breach 
of  trust  for  the  trustee  to  invest  the  fund 
in  Incumbered  property,  whidi  aabjects  It 
to  probable  loss,  and  if  he  does  so  Invest  it, 
he  becomes  llat^e  for  any  loss  that  may  be 
sustained  because  of  the  improper  Invest- 
ment. Pomeroy's  Eq.  Juris.  (4th  Bd.)  par. 
1074,  p.  2463. 

[4]  In  dealbig  with  the  trust  fund,  the  . 
trustees  own  personal  Interest  and  <vpor- 
tunltiea  tar  gain  must  be  cast  compleMy 
aside.  Absolute  and  scrupulous  good  ^tli 
Is  the  very  essence  of  his  (^ligation.  In  ad- 
ministering the  fund,  he  must  act  for  the 
beneficiaries  and  not  for  himself  in  antagon- 
ism to  their  Interests.  89  Oyc.  296.  It  ls,of 
course,  a  breach  at  trust  for  the  trustee  In 
making  an  Investment  of  the  trust  fund  In 
real  estate  to  represent  the  adverse  parties 
to  the  transaction  and  to  receive  a  commis- 
sion therefor,  without  the  knowledge  and 
oonsent  of  the  boaefidary.  Magruder  v. 
Drury,  235  U.  8.  106,  80  Bup.  Ct.  TT,  08 
Ed.  161. 

[B]  'nie  Investment  of  trust  funds  In  pn^ 
erty  incumbered  as  this  was  would  be  Inex- 
cusable unless  the  defendant  in  error  in  the 
exercise  of  her  independent  Judgm^t,  unlu* 
fluenced  by  the  representations  of  plaintlfEs 
In  error,  authorized  It,  or,  with  fuH  knowl- 
edge of  all  the  faotB  and  apprised  of  her  le- 
gal rights,  ratified  or  acquiesced  In  the  un- 
authorized investment 

The  money  invested  represmted  only  one 
fifth  of  the  contract  or  purchase  price. 
Plain tifte  in  error  knew  that  defeidant  in 
error  did  not  have,  and  in  all  probaMllty 
would  not  have,  sufficient  funds  to  take  care 
of  the  deferred  paymmts,  and  that  a  fail- 
ure to  meet  these  payments  wh«i  due  would 
subject  tiie  Iten  retained  to  secure  th«n  to 
foreclosure.  The  purchase  was,  under  such 
droumstances,  the  highest  form  of  S!pecula- 
tion  and  extrem^y  hasardous.  The  only 
contingency  that  wonld  likely  arise  to  save 
the  fund  from  c^aln  destruetlcHi,  or  dim- 
inution by  foredosnre,  would  be  a  resale  at 
the  contract  or  advance  prlcfc  The  reason 
toT  the  investment  seems  to  have  been  an 
expected  advance  In  property  values  In  the 
vicinity  where  the  jwoperty  purchased  was 
situated.  This  expectation  was  based,  how- 
ever, upon  mere  rumors  that  foctorles  were 
to  be  erected  and  maintained  there.  There 
is  no  evidence  of  any  advance  after  the  pur- 
chase ;  but  the  shock  of  the  advance  is  regis- 
tered In  the  deed  from  the  grantors  to  de- 
fendant in  error — the  proof  showing  that  the 
property  bad  been  sold  a  day  or  two  prevl- 
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ously  to  the  ^ntors  tor  and  the 

^ry  found  that  this  wag  its  reasonable  mar- 
ket valae  at  the  date  of  sale. 

Did  defendant  in  error,  uninfluenced  by 
tlie  r^resentations  made  to  her  by  plaintiffs 
In  error,  consent  to  the  Investment?  She 
testified  that  she  depended  upon  and  confided 
In  Power  to  make  Investments  for  h^.  She 
was  inexperienced  In  bOBiness  matters  and 
upon  receiving  by  inheritanc«  a  sum  of 
money  deposited  it  as  a  trust  fund,  so  the 
Jury  found,  with  plaintUTs  In  error  Mnrphy- 
Bolanz  Land  &  LMn  Company,  in  which 
Power  was  an  officer.  Power  was  related  to 
her  by  marriage.  Sbo  had  confldeuL-e  in  his 
business  ability  and  int^pity,  and  upon  his 
assurance  that  she  would  not  suffer  any  loss, 
and  that  a  resale  would  be  made  before  the 
notes  becames  due,  she  consented,  without 
Inspecting  the  property,  to  the  investment 
By  this  assurance,  her  fears  were  quieted 
and  her  ccmsent  obtained.  Plaintiffs  In  error 
profited  by  getting  ber  conseut  It  is  now 
sought  to  make  this  oonsent  thus  obtained 
a  barrier  to  a  recovery.  It  cannot  and  ought 
not  to  avail  them.  Taken  In  connectiou  with 
the  act  of  the  trustees  In  representing  in- 
terests antagonistic  to  hers,  without  her 
knowledge,  the  assurance  Inducing  the  con- 
sult is  a  species  of  fraud  and  a  part  of  the 
general  scheme — a  Unk  in  the  chain,  so  to 
speak — constitutLDg  a  breach  of  the  trust 
Having  been  Induced  the  fraudulent  rep- 
zesentatlona  to  consent  to  the  Investment 
Hie  case  sboold  be  treated  as  though  no  con- 
sent was  givCT. 

[•]  Plaintiffs  in  error  inirtst  that  the  mle 
for  the  measure  of  damages  announced  in 
George  v.  Hesse,  100  Tex.  44,  93  S.  W. 
107.  8  U  B.  A.  (N.  B.)  804.  128  Am.  St.  Bep. 
772,  IB  Ann.  Oas.  450,  should  govern  this 
easeu  That  !■»  the  difference,  If  any,  be- 
tween the  contract  or  purchase^  price  of  the 
land  and  the  reasonable  market'  value  there- 
of at  the  date  of  trial.  The  rule  In  George 
V.  Hesse  cannot  be  questioned.  It  ought  not 
to  be  questioned.  But  tbia  case  does  not 
come  within  the  rule  there  announced.  That 
was  a  suit  by  one  of  the  principals  to  the 
exchange  of  property  to  recover  from  the 
other  for  the  fraudulent  representations  by 
wblch  he  had  been  Induced  to  enter  into  the 
contract  to  his  loss.  He  sought  to  recover 
the  difference  between  the  value  of  the  prop- 
erty received  and  its  value  If  the  representa- 
tions, that  there  was  a  gusher  upon  It,  had 
been  true.  The  Supreme  Court  held  that 
the  plaintiff  in  that  case  was  not  entitled  to 
recover  for  the  expected  but  unrealized 
value,  but  that  the  measure  of  his  damage 
was  what  he  had  lost  In  the  transaction. 
The  reason  underlying  the  rule  in  that  case 
is  that  the  plaintiff  had  the  right  of  rescla- 
bIou,  based  upon  fraud,  and  had  be  exer- 
cised that  right  be  would  bave  been  jdaced 
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in  statu  quo,  and  would  have  recovered 
nothing  for  his  failure  to  get  Oie  property  as 
represented.  He  would  have  recovored  the 
property  and  there  would  have  been  no  loss, 
except  the  expense  of  litigation.  Had  de- 
fendant In  error  elected  to  retain  the  land, 
the  rule  announced  would  apply.  But  this 
case  Is  unlUce  that  one  in  this  Important 
particular :  That  is  a  suit  between  tbe  two 
principal  actors  In  the  transaction ;  this,  a 
suit  between  the  trustee  and  the  cestui  que 
trust  Tbe  latter  is  because  of  this  fiduciary 
relation  entitled  to  a  remedy  not  present  nor 
considered  in  that  case.  The  plaintiff  there 
and  the  cestui  que  trust  bere  are  both  en- 
titled to  the  amount  actually  lost.  Because 
defendant  In  error  did  not  rescind  the  con- 
tract upon  tbe  ground  of  plaintiffs  In  error's 
dual  agency,  they  seek  to  coo  fine  her  reli^ 
to  suing  for  tbe  differ «ice  between  the  otm- 
tract  price  and  the  reasonable  market  value 
of  the  pri^Mstr  at  the  date  of  sale,  to  tbe  ex- 
clusion of  tbm  otiuae  remedies  afforded  ber  by 
law. 

Upon  leamli^of  the  disloyalty  of  trustees, 
defendant  in  error  could,  under  the  well-es- 
tablWied  rule  that  wh^e  an  agmt,  ^It^out 
tbe  full  knowledge  and  consent  of  his  prin- 
cipal, r^resents  tibe  adverse  party  In  a 
tranaactlm,  bis  ocntracts  relating  thn-eto 
are  vcddable  at  the  optiou  of  tbe  i^lnclpal  (2 
Cknpus  JurtB,  888,  par.  620),  have  ^ected  to 
resdnd  tbe  contract,  and,  had  she  done  so^ 
sudi  tiectlfm  wodld  have  bound  bsr.  But 
she  was  not  compelled.  In  <NrdeT  to  protect 
h«>  onftiltbfal  servant,  to  resort  to  an  action 
for  resdsslon  predicated  upon  a  wrong  com- 
mitted by  them,  to  the  ezdoslon  of  the  oOier 
remedies  which  the  law  afforded  her.  She 
bad  tbe  right  of  election  as  to  wbldi  remedy 
she  would  pursue. 

In  tbe  event  a  tmstee  baa  made  an  Im- 
proper Investmoit  of  Ihe  funds  confided  to 
his  care,  ttie  cestui  que  trust  may  dect 
whether  (1)  to  hold  the  unfaithful  trustee 
personally  responsible,  or  (2)  to  claim  the 
land,  tbe  fruits  of  the  mlsai^c^rlatlon,  and 
In  the  event  of  an  excessive  purchase  prlco 
hold  the  trustee  for  the  difference  between 
the  contract  price  and  the  reasimable  market 
value,  or  (3)  to  cause  the  land  to  be  sold  as 
the  property  of  the  wrongdoer  and  look  to 
him  for  the  deficiency.  Ferris  v.  Van  Vech- 
ten,  73  N.  T.  113 :  In  re  Mendel's  Will,  164 
Wis.  136,  159  N.  W.  806. 

[7]  The  record  does  not  show,  as  a  matter 
of  law,  that  defendant  in  error  at  any  time, 
before  or  after  she  learned  of  the  dual  rep- 
resentation by  plaintiffs  In  error,  ratified  or 
acquiesced  in  the  iuveetmait;  nor  that  she 
elected  to  claim  the  land  and  sue  for  the 
difference.  It  is  true  that  she  paid  interest 
upon  the  deferred  payments  to  prevent  a 
foreclosure  and  that  she  listed  tbe  property 
with  various  real^  estate  brokm  for  sal^  but 
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tn  80  doing  was  ntlylng  upon  tbem  to  fulfill 
thdr  promise  to  sell.  These  acts  were  mere- 
ly precautloiiaTy  meOiodB  upon  ber  part  to 
protect  the  Imperiled  fmid,  but  wbldt  do  not 
in  any  sense  amount  to  a  ratification  of  the 
purchase,  or  an  electiem  of  remedies  by  her. 
L'nder  the  unrepudiated  promise,  subsequent- 
ly repeated  tor  her,  she  had  a  right  to  deal 
with  the  property  as  she  did  without  being 
charged  with  ratifying  their  act  of  purchase. 

[t]  Neither  does  her  act  ot  suing  the  trus- 
tees for  the  cmnmlsslon  of  $2S0,  received 
from  the  parties  advers^y  Interested  In  the 
transaction,  amount  to  a  ratlficatifm  of  the 
purchase,  as  contraded  by  [^Intiffs  In  er- 
ror. In  Beeklnjc  to  recover  these  commls- 
slfxis,  defendant  in  error  was,  no  doubt,  at- 
tempting to  invfrite  the  doctrine  that  it  Is 
Imperative  upon  the  trustee,  In  his  'dealings 
with  the  trust  pr<^>erty,  not  to  make  any  In- 
cidentol  profits  for  hims^  In  Its  mauage- 
ment,  and  not  to  acquire  any  pecuniary  gain 
from  his  fiduciary  relation,  and  that  the 
beneficiary  is  entitled  to  claim  all  advan- 
tages actually  gained.  Pomeroy*s  Bq,  Juris. 
(4tb  Ed.)  par.  1075.  p.  ^6a 

This  item  Is  not  a  "profit"  In  the  strict 
sense  of  that  torm.  It  Is  more  In  the  nature 
at  an  incidental  gain.  But  if  It  be  classed 
as  ivoflto  dwlved  frwn  the  managHnent  at 
the  trust  estate,  the  action  of  defMdant  in 
error  in  suing  for  It  would  not  amount  to  a 
ratification  of  the  purdiase.  At  most,  it 
would  be  an  election  upon  her  part  to  toke 
the  profits  from  the  fund  Instead  of  the  in- 
terest. As  interest  was  awarded  and  ■  re- 
covery of  this  item  dmled  her,  further  dla- 
cusstcHk  is  nnnecenary. 

TbB  Mithoritles  cited  (Bobb  v.  Voss,  105 
U.  a.  3S,  16  SupL  Ot  4.  SO  L.  Ed.  62;  Bodlne 
T.  BerS,  82  N.  J.  Law.  662.  82  AtL  801.  40 
L.  R.  A.  [N.  S.]  65  Ann.  Gas.  U13D,  721; 
Dolvin  T.  American  Harrow  Go.,  126  Ga.  690, 
54  S.  S.  706.  28  L.  B.  A.  [N.  S.]  79»;  and  Mc- 
Leod  V.  De  Spain.  4»  Or.  636.  90  Pac.  492,  92 
Fac.  1068.  19  L.  R.  A.  [N.  S.T  282,  IZi  Am. 
St  Rep.  1060),  sad  reUed  upon  by  plalntitTs 
in  errw  upon  the  quesUfm  of  ratification  are 
not  in  point  Tn  none  of  those  cases  Is  the 
cause  of  action  between  persons  occupying 
die  relation  of  principal  and  agent;  but  are 
cases  between  the  i^dpal  and  third  per- 
sona, and  in  which  the  [urlncipal  r^udiated 
the  act  of  the  agent  but  claimed  the  bene- 
ficial result  of  the  general  agency.  Those 
cases  hold  In  effect  that  the  principal  cannot 
take  advantage  of  the  contract  made  in  his 
behalf  without  ratifying  the  act  of  his 
agmt  and  becoming  bound  thereby,  and  that 
a  suit  based  upon  the  agent's  act  is  a  rati- 
fication of  his  act  This  rule  Is,  of  course, 
not  Qoeatlaied ;  but  it  is  inapplicable  her& 


[I]  It  la  also  contoidea'ttkat  d«faidant  In 
errw  Is  not  entitled  to  recover  unless  she 
first  rtfums  tiie  amoonts  wUdb  the  Invest- 
ment of  V%400  and  the  Investment  outheESm 
street  pn^my  netted  hex,  Defoidant  in 
error's  testimony  with  reference  to  the  Oom- 
merce  street  property  is  that  there  was  a 
two-room  house  on  it  which  mted  for  not 
to  exceed  $10  per  month.  8he  also  testified 
that  plaintiffs  in  ema  collected  this  rent 
and  used  a  portimi  of  it  in  rq>airing  the 
windows  and  roof  of  the  house.  On  the  oth- 
&^  hand,  she  testified  that  In  order  to  pre- 
vent a  foreclosure  she  paid  $000  Intn-est  up- 
on the  unpaid  purchase-money  notes  and  at 
another  time  pieced  her  diamond  rings  as 
securltr  tor  lnt««st  doe  but  unpaid.  It  is 
ai^rent  frmn  these  facts  that  the  venture 
proved  anything  but  profitoble.  As  there 
were  no  profits,  she  was  not  put  to  an  Sec- 
tion between  profits  and  Interest  upcm  the 
amount  invested. 

[1 0]  Neither  was  she  required  to  return  to 
tb«n  the  $700  which  the  investm«it  in  the 
Blm  street  proper^  netted  het.  We  are  not 
unmindful  of  flie  general  rule  that  a  oestnl 
que  trust  must  dect  to  take  Qie  original 
fund  with  legal  Interest  tliereon,  or  toke  the 
fund  as  invested  together  with  all  the  profito 
realized  thereon,  and  that  he  cannot  toke 
the  pn^ts  for  one  pnlod  and  interest  for 
another.  39  Cyc.  414  (K ) ;  Baker  v.  Dlsbrow, 
IS  Hun.  (N.  Y.)  20.  This  rule  is  subject 
however,  to  the  exception  that  In  case  ot 
improper  investments  whl(^  are  divisible 
cestui  que  trustent  are  not  limited  to  rejec- 
tion of  all  or  none  of  them  but  may  accept 
such  as  they  choose  and  reject  others.  Kin;; 
V.  Talbot  40  N.  Y.  76.  The  exception  to  the 
rule  governs  this  case.  The  two  inve«tmeats> 
are  clearly  and  easily  divisible.  Defendant 
in  error  does  not  seek  to  recover  Interest  on 
the  entire  fund  from  the  date  of  the  original 
Investment  In  the  Elm  street  property,  but 
asks  for  interest  only  on  the  sum  of  ^,400 
from  the  date  of  Its  Improper  investment 
It  would  be  inequitable  and  unjust  to  com- 
pel ber  to  surrender  the  $730  unless  she  be 
permitted  to  recover  Interest  upcm  the  entire 
amount  from  the  date  of  the  orii^naL  invest- 
ment 

Btfteving  that  under  the  facte  found  the 
trial  court  entered  the  cqrract  Judgment^  we 
recwnmaid  that  the  Judgmwts  of  the  dis- 
trict court  and  at  the  Gourt  ot  Olva  Ai^ieals 
be  affirmed. 

CliRETON,  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Gommissloo  of 
Appeals  is  adopted,  and  will  be  entered  as 
tile  judgment  ot  the  Stqureme  Gourt 
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7.  Crlmhial  law  •»!  (59(3;-Rap«  «=>C2(I)— 
EvIdMM  held  HflolMt  to  rapport  ooivlc* 
tloo  of  ttatutory  rmpo;  appollato  aoart  wUI 
not  dliturk  venHot  oa  ooafllotlag  ovidoaoa. 

In  a  proseeatioiL  for  atatutoir  rape,  evi- 
dence Aeid  Bofficient  to  anpport  a  verdict  of 
fuilty,  and,  in  the  absence  of  evidence  of  pas- 
sion or  prejudice,  the  jury'a  view  of  tbe  proper 
way  to  reconcile  conflicts  in  the  evidence  la 
not  for  tbe  appellate  coart  to  controvert. 


(IH 

MANNON  V.   STATE.     (Ne.  6541.) 

(Ooort  of  GrimiDal  Appeals  of  Texaa.  Dec. 
14,  IfiSO.  Rehearing  Denied  Jan. 
11.  1922.) 

1.  Rape  «»57(l)— EvMaace  hsld  saflloleat  for 
idry. 

In  a  proftecution  for  atatutory  rape,  pros- 
ecatrix'B  testimony  aa  to  acta  of  intercourse 
with  defendant  and  testimony  of  pbysicians  that 
her  female  organs  were  much  enlarged  and 
had  apparently  been  penetrated  by  something 
vhleh  could  have  been  a  man's  organ  hetd  auffi- 
doit  to  take  th«  case  to  the  Jary. 

2.  CrlflBlnal  law  «s>763,  764(l3)-*ReqBa8ted  la- 
atmctiont  not  to  oonalder  oironnistance  that 
pniaeciitrix'a  privato  parta  wera  anlarged 
hali  Improper  as  od  weight  of  awldenee. 

In  a  prosecatlon  for  statntory  rape,  an  In- 
struction not  to  consider  against  defendant  the 
circumstance  that  prosecutrix's  private  parts 
were  unduly  enlarged.  If  such  condition  was 
found  by  examination  several  weeks  after  the 
alleged  offense,  was  properly  refaaed-  aa  beliig 
on  the  weight  of  the  evidence. 

3.  Criminal  law  «s>M72(l)  —  Definition  ef 
rape  aa  oaraal  knowledge  ef  famaio  nader  IB, 
wNb  or  wlthoBt  her  eonaeat,  held  not  prejn- 
dldftl,  thoaih  Indletment  oharged  preseentrlx 
wmn  nader  |5. 

Though  an  indictment  tor  rape  diarged 
prosecutrix  was  under  IS,  an  instru'ctioQ  that 
rape  Is  the  carnal  knowledge  of  a  feniale  un- 
der 18  with  or  without  her  consent  was  not 
prejndidal  to  defendant,  where  the  record  show- 
ed without  contradiction  that  prosecutrix  was 
only  11  at  the  time  of  trial. 

4.  Rape  «»43(2)— Phyeleian'a  toetlmeay  hoM 
atfmleslbie.  though  date  «r  axamlnatien  tee- 
tlM  to  eonid  net  he  aoenmtriy  stated. 

The  testimony  of  a  pbyatdan  who  examined 
prosecutrix  in  a  rape  caae  waa  admissible, 
though  the  date  of  auch  examination  could  not 
be  accurately  stated,  where  be  had  nothing 
present  to  enable  him  to  fix  the  exact  date. 

5.  Criminal  law  ^»996(I3)— State's  eentre* 
varHna  afldavlts  held  anffldsKt  to  emreome 
prima  faela  ease  for  new  trial. 

Where  defendant  declined  to  offer  further 
testbnony,  on  the  bearing  of  hie  motion  for  new 
trial,  than  hla  attorney's  aflidavit  aa  to  the  sep- 
aration of  tbe  jury  and  the  possibility  of  their 
having  discussed  tbe  case  with  others,  the 
stato'a  controverting  affidavits  Jictd  sufficient  to 
overcome  the.  prima  facie  caae  made  b7  de- 
fendant. 

g.  Criminal  law  ^78S(IO>-Sabmlaslon  ef  la- 
ne whether  preseontrix  waa  ander  persnaslea 
before  grand  Jary  preperiy  refaaed. 

In  a  iwoaeeutlon  for  statutory  rape,  tbe 
court  properly  refused  to  submit  in  a  special 
dtarge  the  issue  whether  prosecutrix  was  un- 
der persuasion  when  she  appeared  before  the 
grand  Jury;  the  trial  jury  being  concerned 
only  with  her  testimony  before  them. 


On  Motion  for  Rehearing. 

8.  Criminal  law  «s>M8S(Q)  —  MIeeeadaot  ef 
Jnry  addressed  to  trial  oonrfs  dlsoratlon  eK 
motion  for  new  trial. 
On  motion  for  new  trial,  all  matters  re- 
lating to  misconduct  of  jurors  are  addressed 
primarily  to  the  discretion  of  the  trial  court, 
the  conclusion  of  which  will  be  upheld  unless 
such  discretion  has  been  abused. 


liATTIMORG  J,  AH>eUant  was  convicted 
in  the  district  court  of  Orange  county  of 
rape  alleged  to  have  been  committed  upon  a 
female  under  IS  years  of  ^e,  and  his  pun- 
ishmout  fixed  at  IB  years  In  the  penltoitiary. 
Tbe  facte  will  mfflcLaiUy  awsar  In  tlie 
opinion. 

[1]  Appellant  asked  an  Instructed  verdict 
of  not  guil^,  which  waa  correctly  refused. 
Proaecutrix,  a  girl  11  years  old  at  the  time 
of  the  trial,  testified  positively  to  acts  of  in- 
tercourse with  appellant  Several  doctors 
who  examined  her  bore  witness  to  tbe  fact 
that  her  female  organs  were  very  much  en- 
larged, and  that  she  had  apparmtly  been 
penetrated  by  something  which,  they  said, 
could  have  been  tbe  male  organ  of  a  man. 
Thiii  clearly  took  tbe  case  to  the  Jury  for 
their  decision. 

[2]  The  court  below  refused  appellant's 
q;tedlal  charge  No.  4,  vfalcb  Is  as  follows: 


**You  are  instructed  that,  If  yon  find  from 
the  e^denee  in  this  case  that  tbe  phyaicUma 
who  teattted  in  the  case  found  the  female  or- 
gan of  Thelma  Ji^son  unduly  enlarged,  that 
said  finding  waa  made  by  examination  of  the 
aforesaid  physicians  several  weelis  after  this 
offense  is  alleged  to  have  been  committed,  and 
the  enlargement  of  tbe  private  parts  of  the 
said  Tbelma  Johnson  could  reasonably  have 
been  caused  by  self-abuse,  or  by  a  person  or 
persons  other  than  the  defendant,  yon  arill  not 
consider  the  cucunatance  that  her  private 
parta  were  ao  enlarged  as  a  drcumatance 
against  the  defendant." 

That  this  was  on  the  weight  of  the  evi- 
dence 18  apparrat   The  &ct  that  the  physl- 
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dans  did  not  examine  tlie  child  for  aome 
wo^s  after  the  alleged  rape  would  not  re- 
mbve  the  condition  found  by  them  to  ezlBt 
from  the  jury's  ooncdderatlon. 

[8]  Under  the  facts  of  the  Instant  case 
there  was  no  errw  In  the  court's  statemrat 
to  the  Jury  that  rape  was  the  carnal  knowl- 
edge of  a  fonale  under  the  age  of  18  years, 
not  the  wife  of  the  accused,  with  or  without 
her  consent.  It  is  true  the  indictment  here- 
in charged  that  the  age  of  the  female  In 
question  was  under  16  years.  If  there  had 
been  any  question  In  the  case  raised  as  to 
the  age  of  prosecutrix,  and  any  suggestion  in 
the  testimony  that  she  was  over  15,  but  un- 
der 18  years  of  nge,  as  was  the  case  in 
Young  V.  State,  230  S.  W.  414,  cited  by  ap- 
pellant, It  might  have  been  erroneous  for  the 
trial  court  to  define  rape  as  was  done  in  the 
instant  case.  An  examination  of  the  record 
herein,  however,  shows  without  suggestion  of 
contradiction  that  the  girl  in  question  was 
hut  11  years  of  age  at  the  time  of  the  trial. 
The  definition  of  rape  in  the  court's  charge 
was  in  accord  with  that  now  made  by  our 
«tatute,  and,  while  not  in  exact  accord  with 
the  age  as  fixed  in  the  indictment,  It  could 
not  possibly  have  been  prejudicial  to  appel- 
lant to  state  the  deflnitlon  of  rape  as  given 
to  the  jury  by  the  court. 

[*]  It  la  not  a  good  objecticai  to  the  admis- 
sibility of  testimony  of  a  physician  who  ex- 
amined the  child  that,  while  same  took  place 
ufter  the  alleged  rape,  the  date  could  not  be 
stated  with  accuracy;  he  having  nothing 
present  to  enable  him  to  fix  the  exact  date. 

[E]  In  his  motion  for  new  trial  appellant 
complains  of  the  fact  that  the  Jury  were  not 
kept  together  during  the  trial,  and  that  they 
discussed  with  each  other  the  facts  of  the 
case  prior  to  the  submission  of  same  to  them 
by  the  charge  df  the  court  Appellant's  mo- 
tion was  sworn  to,  and  attached  thereto  was 
the  affidavit  of  one  of  bis  counsel,  who  stat- 
ed in  substance  that  after  the  jury  was  im- 
paneled and  sworn  they  were  separated  and 
out  of  the  presence  and  hearing  of  each 
other,  and  scattered  in  and  around  the  court- 
house of  Orange  county,  and  that  there  were 
other  and  various  persons  in  said  courthouse 
and  yard,  and  that  the  Jurors  could  have  dis- 
cussed the  merits  of  the  case,  or  -other  mat- 
ters, with  such  other  persons.  The  para- 
graph of  said  motion  referred  to  and  the 
matters  sworn  to  by  appellant's  counsel  were 
controverted  by  the  state,  and  attached  to 
such  counter  affidavit  are  the  affidavits  of 
two  deputy  sherllfa  who  had  charge  of  the 
jury  during  the  trial,  and  who  state  that 
during  the  entire  time  the  Jury  were  not  at 
any  time  separated,  and  that  they  could  not 
and  did  not  talk  to  or  discuss  said  cause  with 
any  other  person  during  said  trial.  Appd- 
lant's  bill  of  exceptions  complaining  of  this 
matter  is  qualided  by  a  statement  of  the 
trial  court  to  the  eff^t  that  each  of  the 


Jurors  who  tried  said  cause  was  summoned 
as  a  witness  and  In  attendance  upon  the 
bearing  of  appellant's  motion  for  new  trial 
as  well  as  Mr.  IToyle,  the  deputy  dierlff  wbo 
had  them  In  diarge,  and  the  attorn^  for 
appellant  whose  affidavit  was  attached  to  said 
motion  for  new  trial,  and  that  upon  said  hear- 
ing of  said  motion  the  court  gave  to  avP^- 
lant  full  opportunity  to  present  any  evidence 
which-  he  might  desire  In  support  of  said 
ground  of  his  motion  for  new  trial,  but  ap- 
pellant's counsel  declined  to  offer  further 
testimony  than  to  submit  to  the  court  the  af- 
fidavit theretofore  made  by  his  attorney; 
that  thereupon  the  state  offered  in  evidence 
the  affidavit  of  the  two  deputy  sheriffs  above 
referred  to.  In  this  condition  of  the'  record, 
no  testimony  having  been  adduced  from  any 
of  the  jurors  who  were  present  in  court  at 
the  hearing  of  said  motion  for  new  trial  to 
substantiate  the  fact  of  their  separation,  or 
communication  with  other  persons,  it  ap- 
pears to  us  that  app^lant's  complaint  Is 
without  merit,  and  that  the  craitroverting 
affidavits  of  the  state  whi<li  were  before  the 
court  and  considered  by  him  were  sufflcimt 
to  overcome  the  prima  facie  case  made  by 
the  affidavit  of  appellant  and  his  counsel, 
and  that  the  trial  court  did  not  err  in  re- 
fusing appellant  a  new  trial  In  that  condition 
of  the  record.  There  is  no  separate  state- 
ment of  the  facts  adduced  before  the  trial 
court  upon  the  hearing  of  said  motion,  and 
nothing  pertaining  thereto  save  the  affidavits 
and  the  matters  contained  in  the  bill  of  ex- 
ceptions, which  is  qualified  as  stated. 

[I]  We  find  nothing  In  the  special  charges 
asked  by  appellant  to  call  for  their  submis- 
sion to  the  Jury  by  the  trial  court  It  would 
have  l>ecn  improper  for  the  court  to  submit 
to  the  jury  the  issue  as  to  whether  prosecu- 
trix was  under  persuasion  at  the  time  she 
appeared  before  the  grand  Juty  which  re- 
turned the  indictment.  The  Jury  trying  the 
case  were  only  concerned  with  the  testimo- 
ny of  the  \^itnes8  as  adduced  before  them. 

[7]  We  regret  our  Inability  to  agree  with 
learned  counsel's  contention  that  the  evi- 
dence is  not  sufficient  to  su^KH't  the  verdict 
It  is  true  that  the  prosecutrix  was  but  11 
years  of  age  at  the  time  of  the  commission 
of  the  ott&ise,  and  only  in  the  fourth  grade 
In  school,  and  did  not  seem  to  understand 
very  clearly  the  nature  of  her  oath  nor  the 
enormity  of  the  offense  charged  against  ap- 
pellant, and  It  may  be  that  she  had  not  be«i 
well  taught  in  regard  to  the  morals  of  the 
matter  involved,  but  her  evidence  makes  out 
with  sufficient  cogency  to  Justify  the  Jury 
in  their  conclusion  of  guilt  the  fact  that 
appellant  had  intercourse  with  her.  The 
testimony  of  various  parties  who  said  they 
had  seen  the  continued  intimacy  of  the  dliil- 
dren  with  appellant  in  his  home  and  at  other 
places,  and  had  never  observed  any  undue 
familiarity  or  any  thing  apparently  wrong  In 
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sach  association,  was  before  the  Jury  for 
their  omalderatloii,  as  was  the  denial  of 
the  facts  alleged  on  the  part  of  aj^Uant. 
These  were  all  matters  of  fact  which  were 
submitted  to  the  Jury,  and  by  them  decided 
against  appellant,  and  we  have  before  us 
Qo  evidence  of  passion  or  prejudice  on  the 
part  of  the  Jury,  and  their  view  of  the  prop- 
er way  to  reconcile  the  conSlcts  in  the  testi- 
mony Is  not  for  us  to  controvert. 

Finding  no  reversible  error  <In  the  record, 
the  jDd£ment  of  the  trial  court  is  affirmed. 

On .  Motion  for  Rehearing. 

Counsel  for  appellant  file  a  most  nrgent 
motion  for  rehearing.  Tt  is  Insisted  first 
that  we  erred  In  upholding  the  refusal  of  a 
peremptory  charge  for  acquittal.  Referring 
to  the  facts  as  shown  In  the  record,  we  find 
that  two  physicians  examined  the  girl  upon 
whom  the  alleged  assault  was  committed 
some  weeks  after  the  date  of  same,  and  both 
swore  to  the  fact  that  her  privates  were  so 
enlarged  as  to  easily  make  possible  Inter- 
course with  a  grown  man.  Each  doctmr  said 
that  her  hymen  was  gone,  and  that  he  In- 
serted two  fingers  into  the  vagina  apparent- 
ly without  pain.  Another  witness  also  tes- 
tified that  she  saw  apT>ellant  on  one  occasl<»i 
with  hlfl  hands  up  under  the  clothing  of  the 
prosecntrli.  The  prosecutrix  herself  swore 
positiTely  that  appellant  made  the  assault 
npon  her,  and  that  his  privates  penetrated 
hers  on  the  occasltm  referred  to.  The  state- 
mesit  we  have  Just  detailed  makes  It  plain 
that  Qie  trial  court  would  have  Improperly 
undertaken  to  adjudicate  the  Issues  himself, 
and  that  the  requested  peremptory  Instruc- 
tion was  correctly  refused. 

It  also  appears  from  the  record  that  some 
weeks  elapsed  after  the  act  charged  against 
anitellant  before  the  doctors  examined  ttte 
prosecutrix  and  found  the  condition  dlselos- 
cd  by  tbeir  testhnony.  We  are  at  a  loss  to 
understand  a  cmtentloa  that  the  Jury  should 
have  been  Instructed  not  to  considw  the  fact 
Itiat  the  lamination  of  the  phyBl(^s  dis- 
covered the  enlargement  of  the  private  parts 
of  tiie  cbUd  because  the  lapse  of  a  few 
weeks  before  the  examination.  Such  condition 
would  clearly  have  been  a  t^rcumstance  to  be 
considered  by  the  Jury  in  determining  wheth- 
er the  child  had  been  sexually  known  by 
a{q:>ellant  or  any  one  else.  Nor  are  we  able 
to  perceive  any  soundness  In  the  contention 
that  appellant's  special  charge  requesting 
that  the  Jury  be  Instructed  not  to  consider 
■Dch  drenmstance  was  sufficient  to  call  the 
attention  of  the  court  to  the  nocearity  tor  a 


proper  charge  regarding  this  matter,  even 
though  itself  Improperly  worded.  We  can- 
not conceive  how  a  proper  charge  could 
have  been  written  directlDg  the  Jury  not  to 
consider  such  circumstance  and  condition  as 
testified  to  by  the  doctors. 

We  find  no  reason  for  daanglng  our  view 
as  announced  in  our  f^inion,  to  the  effect 
that  the  charge  of  the  court  submitting  to 
the  Jury  that  Intercourse  with  a  female  un- 
der- the  age  of  18  years  was  rape  was  cor- 
rect under  the  tacts  ia  this  case  and  the 
Indlctmfflit  While  the  Indictment  did  allege 
that  the  rape  was  committed  upon  a  girl  tm- 
der  the  age  of  16,  the  facts  wlth<Hit  dispute 
or  equivocation  showed  the  girl  to  t>e  11 
years  of  age  at  the  time  of  the  triaL  We 
find  nothing  In  any  expression  of  this  court' 
In  Young  v.  State,  referred  to  In  oor  opinion, 
which  Is  authority  for  a  contrary  view. 

[I]  AXL  matters  relating  to  misconduct  of 
Jurors  are  addressed  primarily  to  the  dis- 
cretion of  the  trial  court  when  brought  fw- 
ward  by  motion  for  new  trial,  and,  unless 
it  appears  to  us  that  such  discretion  has 
been  abused,  we  have  always  held  it  our 
duty  to  uphold  the  conclusion  of  the  court 
below.  In  the  Instant  case  appellant  him- 
self and  his  attorney  filed  affidavits  suggest- 
ing a  separation  and  possible  discussion  of 
the  case  with  outside  parties  by  the  Jury 
while  deliberating  herein.  The  state's  con- 
troversy consisted  of  the  affidavit  of  the 
county  attorney  and  of  a  deputy  sheriff  spe- 
cifically denying  the  matters  set  up  in  ap- 
pellant's iDotlon  and  affidavit  As  hereto- 
fore stated,  notwithstanding  the  fact  that 
the  Jury  who  tried  the  case  were  present 
at  the  hearing  of  the  moUon  for  new  trial, 
and  that  appellant  was  given  an  opportunity 
to  introduce  the  testimony  of  any  of  them 
that  he  desired,  he  declined  to  do  so,  ap- 
parently preferring  to  rest  the  case  upon 
the  affidavits  made  by  himself  and  bis  at- 
bumey.  We  concluded  in  our  orlfi^al  opin- 
ion that  nothing  appeared  showing  any  abuse 
of  the  trial  court  ha  his  view  that  appellant 
bad  not  discharged  the  burden  upcm  him  of 
showing  some  wrongful  act  on  the  part  of 
the  Jury  and  in  ruUng  against  ajvellant  in 
this  matter.  We  are  not  led  to  change  our 
views  in  this  matter. 

All  of  the  otbw  matters  contained  In  said 
motion  for  rehearing  relate  to  quesUons  Ols- 
cussed  by  us  In  the  original  opinion,  and 
introduce  no  new  matter,  and  lead  us  to  no 
different  concloaion. 

Being  of  opinion  that  the  case  was  proper- 
ly decided,  the  motton  tax  rdiearlng  will 
be  overruled. 
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DONOHUE  V.  STATE.     (No.  6532.) 

(Court  of  GrimiDal  Appeals  of  Teui.  Dec.  14, 
1921.    Bebeuinc  Denied  Jan. 
11,  1922.) 

1.  CHmlnal  law  «=»t(»37(l).  1055— iMproper 
argumeat  not  eonsldwei  or  appeal  when 
objeotloa  aor  axoeptloa. 

Improper  arKument  of  the  proaecatiDg  at- 
torney, to  which  no  objection  was  made  jior 
exception  taken  at  the  time,  cannot  be  oon- 
sidered  on  appeal. 

2.  Criminal  law  ^1144(14,  I5)^pp«liate 
oonrt  MHtt  prtMme  In  misdemeanor  case 
that  separation  of  Jury  was  lawfal,  aad  that 
iastruotions  were  proper. 

In  a  misdemeanor  case,  the  appellate  court 
must  presume,  in  the  absence  of  an  affirmatiTe 
abowing  to  the  contrary,  that  a  separation  of 
the  Jurj  complained  of  by  appeUant  was  al> 
lowed  In  accordance  with  Vemon'a  Ann.  Oode 
Or.  Proc.  1916,  art  746,  and  that  the  proper 
tnatnietioiis  were  (iTen  to  and  obeyed  by  the 
jnry. 

3.  Criminal  law  «»I039,  1134(2)— Ex  parte 
atatementt  as  ta  feallMii  agalaat  appellant, 
and  converaatlons  posslbhr  beard  by  Jary,  not 
ooasidered  an  appeal,  aad  ebjeotlea  should 
bavo  bean  made  at  trial. 

The  appellate  court  cannot  accept,  as  rais- 
ing objections  to  Reparation  of  the  Jury  in  a 
misdemeanor  case,  ex  parte  statements  as 
to  popular  feeling  against  appellant,  and  con- 
reraations  between  parties  interested  which 
the  jury  might  have  beard,  and  such  matter 
should  be  made  the  subject  of  an  objection  to 
sodi  seiwration  at  the  time  and  foUowed  by 
proof  of  something  Illegal  and  injurious,  from 
which  injary  was  reasonably  certain. 

4.  Wltasssee  e^286(4)— Testimony  on  redU 
rect  examination  of  charaoter  witnesses  prop- 
erly excluded,  as  not  called  for  by  orosa- 
exami  nation. 

In  a  prosecution  for  aggravated  assault,  the 
court  did  not  err  In  refusing  to  allow  defendant 
to  ask  a  character  witness  on  redirect  examina- 
tion what  bis  conduct  bad  been  toward  her,  or 
to  show  that  defendant  took  no  part  In  lewd 
conversations  bad  in  his  presence,  and  had  been 
heard  to  express  his  displeasure  at  same,  where 
the  state,  on  cross-examiiiation  of  the  former 
witness,  asked  her  nothing  reflecting  on  defend- 
ant's relations  toward  her,  nor  anything.  In 
croaa-examination  of  the  other  character  wit- 
nesses, which  would  can  for  the  latter  testi- 
mony. 

5.  Criminal  law  «»l  1 19(4)— Improper  re* 
marks  of  prosecator  not  consEdered,  where 
bill  of  exceptions  naoertain  as  to  which 
were  complained  of. 

Improper  remarks  of  a  prlrate  prosecutor 
during  examination  of  prosecutrix  cannot  be 
considered  on  review,  where  It  appeared  from 
the  bill  of  exceptions,  which  contained  a  num- 
ber of  Buch  remarks,  that  appellant  first  asked 
the  court  not  to  consider  any  of  the  remarks  of 
counsel,  and  later  to  instruct  the  jury  not  to 
consider  the  speech  of  the  private  prosecutor; 


ft  being  uncertain  at  which  of  such  remarka 
appellant'R  objectton  waa  directed. 

6.  Assaalt  aad  battery  ^IO(h— Paalahnaat  of 
12  months  la  Jalt  and  $100  Una  bald  JaatMad. 

In  a  prosecution  for  aggravated  aaaanlt, 
evidence  Acid  snfBcient  to  Justify  ttur  jnry  in 
fixing  the  punishment  at  twelve  months  in  Jail 
and  a  fine  of  flOO. 

On  Motion  for  Rehearing. 

7.  Crinlaal  law  4=><  ■  12— Coireotnasa  of 
oeurt's  rafuaal  «f  approval  of  bill  of  axoap- 
tlona  not  reviewable,  when  oeatrovartad  only 
by  affidavit  af  vpa(lant*s  attorney. 

The  correctness  of  the  trial  ooort's  action 
in  refusing  to  approve  a  bOI  of  exceptiona,  and 
writing  thereon  that  no  objection  was  made 
nor  exception  taken  to  argtimeDt  of  the  prose- 
cuting attorney  therein  complained  of,  may  not 
be  made  an  Issue  on  appeal,  when  controverted 
only  by  the  affidavit  of  appellant's  attorney. 

8.  Criminal  taw  «=9i092(ll)— Statata,  raqalr- 
lag  eoart  to  file  correct  bill  of  exosptlons. 
Inapplicable,  where  bill  refased  beoaase  no 
axoeptlon  takea  to  matters  aomptalaed  af. 

Vernon's  Sayles'  Ann.  Giv.  St.  1914,  arts. 
2065-2067.  direcUng  the  trial  court,  oh  presen- 
tation of  a  bill  of  exceptions,  to  suggest  cor- 
rections, and,  if  aame  are  not  agreed  to,  to 
refuse  the  bill,  return  It  to  counsel,  and,  file 
a  correct  bill,  failing  in  which  latter  action  the 
judgment  win  be  reversed  and  remanded  on  the 
ground  that  appellant,  who.  If  dissatisfied  with 
the  court's  bill  may  file  a  bystanders*  bill  with 
supporting  affidavits,  has  been  deprived  of  his 
bOl,  are  inapplicable,  where  the  court,  on 
refusing  Its  approval,  indorsed  on  the  bill  a 
statement  that  no  exception  was  taken  to  the 
matters  therein  complained  of;  the  court  having 
thereby  said  all  he  could  by  filing  an  instrument 
of  his  own. 

9.  Criminal  law  «=>i  1 12— Issue  as  to  court's 
statement  on  refused  bill  of  exceptions  that 
no  exception  was  taken  cannot  be  brought 
up  by  affidavit  of  attorney,  wlthont  effort  ta 
obtain  bystandtra'  bill. 

An  accused,  desiring  to  controvert  a  writ- 
ten statement,  indorsed  by  the  court  on  his  bm 
of  exceptions,  approval  of  which  was  refused, 
that  no  exception  waa  taken  to  the  mattera 
therein  complained  of,  may  raise  the  issue  In 
his  motion  for  new  trial  and  tender  evidence 
In  support  thereof,  which  may  be  preserved  and 
brought  up  on  appeal;  but,  having  made  no  fur- 
ther effort  to  get  the  matter  into  the  record 
by  a  bystanders*  bill  or  otherwise,  it  cannot  be 
brought  up  by  direct  affidavit  of  his  attorney. 

10.  Criminal  law  «=»I092(I4)— Trial  court,  re- 
fusing bill  of  exceptions  on  ground  no  ex- 
ceptions taken;  properly  refased  to  certify 
that  argument  complained  of  was  indulged  In. 

In  view  of  Vernon's  Ann.  Code  Or.  Proc. 
1916,  ari.  744,  under  which  improper  argument 
of  the  prosecuting  attorney  cannot  be  consid- 
ered on  appeal,  where  no  exceptlfm  was  taken 
thereto,  the  trial  court,  on  refusing  a  bfll  of 
exceptions  on  the  ground  no  exception  was 
taken  to  improper  argument  therein  complained' 
of,  did  not  err  in  refusing  to  certify  that  auch 
argument  was  indulged  In. 


4s»Fer  Qthsr  cases  see  same  topic  and  KBY-NUXBEB  In  all  Kv-Hnmbsred  DlgeaU  and  Indaiss 
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DONOHUE  V.  STATE 
(lie  8.W.) 


Appeal  fronf  Floyd  Oonnty  Oonrt ;  W.  B. 

Clark,  Judge. 

Tom  Dtmohne  was  convicted  of  aggravat- 
ed assanlt,  and  he  appeals.  Afflimed. 

Kinder,  Bnaaell  ft  Griffin  and  Austin  a 
Hatdiell,  all  ot  Flalnview,  for  atq^^ant. 

B.  O.  Storey,  Asat  Atty.  Gen.,  for  the 
Stat& 

LATTIMORE,  J.  .^tpellant  was  convict- 
ed Is  tbe  county  court  of  Floyd  county  of  ag- 
gravated assault,  and  hla  punishment  fixed 
at  12  months  In  the  county  Jail  and  a  flue  of 
CIOOl 

[1]  Aiv^lant  presents  to  us  for  onr  con- 
sideration what  purports  to  be  his  bill  of  ez- 
R^tlims  Na  S,  accompanied  his  affidavit 
to  tbe  ffects  therein  slated.  An  fficamlnation 
of  the  cmtenta  of  Oils  document  shows  that 
ft  was  presented  to  the  trial  court  as  a  bill 
ot  vxBtiptiooa,  and  that  upon  same  the  trial 
ronrt  made  a  written  statement  that  no  ob- 
jection was  made  to  the  ailment  of  the 
prosecuting  attorney  therein  complained  of, 
when  such  argument  was  made  to  the  jury, 
and,  further,  that  no  exceptl<ni  was  taken  to 
^d  argument,  and  that  the  same  was  not 
allowed  or  approved  as  a  bill  of  exceptions. 
Accepting  the  statanents  of  the  trial  conrt  as 
being  correct,  which  fact  does  not  appear  to 
be  disputed  In  any  part  of  said  purported  bill 
of  exceptions,  or  the  afBdavIt  accompanying 
same.  It  Is  clear  that  there  Is  nothing  bcMfore 
US  In  this  connection  which  we  can  conrider. 
If  the  attorney  for  appelant  sat  quietly  by 
and  permitted  argument  which  he  thought 
objectionable,  nnd  did  not  raise  htn  voice  In 
of)poBltlon  thereto,  and  took  no  bill  of  excep- 
tions and  asked  no  charge  requesting  the 
jury  not  to  consider  same,  we  would  be  with- 
out power  to  consider  the  matter  as  snme  is 
here  presented. 

[2, 3]  The  separation  of  the  jury  Is  made 
tbe  subject  of  complaint.  This  being  a  mis- 
demeanor case,  tbe  s^aratlcm  of  the  jury  Is 
provided  for  by  article  746,  Vernon's  C.  C. 
P.  In  the  absence  of  an  affirmative  showing 
to  the  contrary,  we  must  presume  that  saW 
s^mratlon  was  allowed  In  accordance  with 
the  provisions  of  said  article,  and  that  the 
proper  Instructions  were  given  the  jury  and 
obeyed  by  them.  We  cannot  accept  here,  as 
raising  objections  to  the  action  of  the  trial 
court,  ex  parte  statements  as  to  conditions 
and  surroundings  which,  from  the  standpoint 
of  the  appellant,  might  make  the  separation 
of  the  jury  objectionable.  Such  matter 
should  have  been  made  tbe  subject  of  an  oh- 
jection  to  such  scparaUmi  at  (he  time,  and 
should  have  been  followed  up  by  proo^  or 
oUenA  proo^  of  the  fact  that  by  reason  of 
snch  Mparation  some  Illegal  and  injurious 
matter  took  place  fnnn  whldh  Injury  was 
reasonably  certain.  An  abuse  of  the  discre- 
tion of  the  trial  court  In  this  matter  would 


not  ordinarily  appear  from  a  statement  by 
appellant  of  tbe  fact  that  there  was  feeling 
against  him,  and  that  the  Jury  might  have 
been  exposed  to  hearing  converfiaUona  be- 
tween parties  Interested. 

[4]  By  his  bill  of  excepticms  I^'o.  2  appel- 
lant complains  that  be  was  not  allowed  to 
ask  a  character  witness  for  the  defense,  on 
redirect  examination,  what  appellant's  con- 
duct bad  been  toward  her.  There  Is  nothing 
In  tbe  bill  or  the  record  which  shows  that  tbe 
state  uptMi  cross-examination  of  said  witness 
had  asked  her  anything  reflecting  upon  the 
relations  of  appellant  toward  her  or  hU  con- 
duct with  her,  and  in  such  case  we  see  no 
reason  why  appellant  should  be  allowed  to 
go  into  his  personal  conduct  toward  said  wit* 
ness.  Likewise,  by  appellant's  bill  of  excep- 
tions No.  3,  he  seeks  to  show  by  certain  wit- 
nesses that,  when  presoit  when  lewd  eoover- 
satlons  were  being  had,  ai^Uant  took  no 
part  in  them,  and  had  been  beard  to  express 
his  dlsi^easure  at  8am&  We  know  of  no  rule 
of  law  holding  such  evidence  admissUde 
Nothing  appears  In  the  state's  cross-exam- 
ination of  aEVwUBnfs  character  witnesses 
whtdi  would  in  any  wise  call  for  or  justify 
sudt  testimony. 

[I]  AppemaX's  remaining  bOl  ot  e«m>tiQns 
Is  directed  at  what  he  characterises  as  the 
remarits  of  the  private  fffoseoator.  made  dnr- 
ing  the  examlnatUn  of  ttw  prosecutrix  as  a 
witness.  Tlw  hill  of  exceptions  sets  forth  in 
question  and  aoawar  form  various  things 
that  ,  occurred  during  said  examination,  there 
b^g  r«narka  made  by  appellant's  counsel, 
and  also  by  state's  counsdt  which  might 
have  been  nnltted  and  the  proceedings  been 
more  orderly.  Tbe  particular  matter  cmu- 
plained  of  Is  stated  in  the  btU  a«  follows :  It 
appears  that,  following  remarks  of  both 
Gounsti,  the  attorney  for  appellant  said  to  the 
court: 

"We  ask  the  court  not  to  consider  any  of  tfa<> 
remarks  of  counsel." 

The  private  prosecutor  said  *. 

"The  remarks  of  counsel  on  either  side— I  am 
willing;  to  do  that  Let  the  court  Instmct  the 
Jury  not  to  consider  the  remarks  of  coonael  on 

either  side." 

Appelant* s  counsel  then  said : 

**I  am  talking  about  his;  he  can  make  an 
objection  to  my  remarks,  if  I  have  said  any- 
thhng.    I  mold  like  to  ask  a  ruling  of  the 

coort," 

Thereupon  the  court  said : 
"The  motion  will  be  overrnled." 

Appellant's  counsel  then  stated: 

"We  want  a  bill  of  exception  to  the  refosal  of 
the  court  to  instmct  the  jury  not  to  consider 
the  speedi  of  Mr.  Martin." 
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This  leaves  the  matter  of  appellant's  com- 
plaint In  such  an  lodefinlte  condition  as  to 
brinf  nothing  before  this  court  for  review. 
Appellant  first  asked  the  court  not  to  consid- 
er any  of  the  remarks  of  counsel,  and  his 
last  statement  was  to  ask  the  court  to  in- 
struct the  Jury  not  to  consider  the  speech  of 
Mr.  Hartln.  The  bill  of  exceptions  contains 
probably  a  dozoi  ranarks  of  Mr.  Martin, 
private  prosecuting  counsel.  At  whlcli  of 
these  this  motion  of  appellant  la  directed  we 
are  unable  to  ascertain. 

[6]  It  is  not  necessary  to  state  the  evidence 
at  length.  Prosecutrix  was  a  woman,  being 
tne  mother  of  three  (^Idren,  all  of  whom 
were  away  from  home  on  the  day  of  the  oc- 
enrrence,  whic^  Is  the  basla  of  the  prosecu- 
tion. Ai^lUmt  came  to  the  house,  and,  aft* 
»  remaining  tor  some  time  at)0ut  the  premis- 
es, according  to  prosecutrix,  came  into  the 
house  and  grabbed  lier  anrand  the  waist  and 
pulled  bet  dose  to  blm,  and  held  her  nnttl 
she  Jerked  loose.  Conduct  of  this  character 
would  necessarily  be  exceedln^y  bumfUattng 
and  offensive  to  a  good  woman,  and  if  the 
Jury  believed  the  tmtimony  we  think  they 
were  Justlfled  In  the  punishment  inflicted. 

Finding  no  error  In  the  recOTd,  the  Judg- 
ment <d  the  trial  court  will  be  afflnned. 

On  Motion  for  Rehearing. 

[7]  Appelant  files  a  vlgoToua  motion  for 
rehearing.  He  insists  that  error  was  com- 
mitted by  the  lower  court  In  regard  to  his 
hill  of  otcWtlimB  Na  6,  and  that  he  was  de- 
prived of  his  com^aittt  of  hurtful  argument 
of  the  prosecution  in  closing  its  case  before 
the  Jury.  Our  discussion  of  this  matter  is 
not  satisfactory  to  appellant  We  have  again 
carefully  examined  his  affidavit  in  the  light 
of  this  motion.  The  complaint  in  this  regard 
(Joes  not  come  before  us  as  a  part  of  the 
transcript,  and  the  purported  bill  of  excep- 
tions was  not  filed  In  the  lower  court,  but  is 
here  presented  originally  upon  affidavit  of 
appellant's  counsel,  to  which  is  appended 
Koid  bill  of  exceptions  No.  5,  discussed  in  the 
opinion  herein.  We  might  content  ourselves 
by  saying  that  the  correctness  of  the  court's 
action  may  not  be  made  an  issue  when  cmly 
controverted  by  the  affidavit  of  appellant's  at- 
torney. Moore  v.  State,  47  Tex,  Cr.  R.  410, 
83  S.  W.  1117-  But  as  the  question  raised  is 
of  some  Importance  as  a  matter  of  practice 
generally,  we  further  discuss  same. 

[SI  In  said  affidavit  It  Is  sUted  that  the 
bill  of  exco])tlons  was  presented  to  the  trial 
court,  and  was  returned  to  appellant's  coun- 
sel with  the  following  notation  thereon : 

"The  foregoing  bin  of  exception  hai  been 
examined,  and  the  same  is  not  allowed  nor 
approved,  for  the  reason  Hiat  no  objection  was 
made  to  the  said  argument,  and  no  exception 
taken  to  said  argument,  and  no  special  request 
was  made  by  counsel  at  the  time  for  the  court 
to  charge  the  Jury  not  to  consider  the  said 


remarks  of  comiseL  This  the  8th  day  of 
July,  1921.  W.  B.  Caark.  Judge  of  County 
Court,  Floyd  County,  Texas." 

Hie  affidavit  then  further  states  tliat  af- 
fiant tabnaeif  wrote  on  said  Mil  the  following: 

"The  foregoing  bill  was  presented  to  the 
c  urt  by  counsel  for  defendant,  who  insisted 
that  same  be  filed  as  written,  and  that  if  re- 
faseii  the  court  file  a  proper  bill  showing  all 
tbd  facts  connected  with  said  argument  com- 
platned  of  in  said  bill  of  exception.  W.  B. 
Clark,  County  Judge,  Floyd  Co.,  Tex." 

— which  at  appellant's  request  was  also 
signed  by  the  trial  judge.  Said  affidavit  fur- 
ther states  that  appellant  then  took  said  bill 
back  to  his  office,  requesting  the  clerk  of  the 
court  to  notify  him  when  any  bill  was  filed 
by  the  court  in  lieu  of  the  one  so  refused, 
and  that  no  bill  was  filed  by  said  court,  and 
that  appellant  was  thus  deprived  of  bis  MU 
of  exceptions  as  presented,  and  also  of  the 
privilege  of  obtaining  a  bystanders'  bill  as 
provided  by  statute.  As  authority  for  his 
contCTtion  that  he  suifered  Injury  which  we 
can  correct,  appellant  dtes  Jones  v.  State, 
229  S.  W.  885.  We  think  ai^Uant  misap- 
prehends said  authority.  The  case  of  Wilson 
V.  State,  224  S.  W.  772,  is  almost  exactly  in 
point,  and  is  against  appelant  It  is  diffi- 
cult, if  not  Impossible  In  discussing  the  law 
api^cable  to  a  given  state  of  facts,  to  so 
state  the  principle  Involved  as  that  other 
cases  may  not  arise  seeming  In  conflict 
Let  tis  again  state  what  seems  a  correct  rule 
applicable  to  fttcts  sndi  as  bere  appar. 

In  ft  given  case  a  UIl  <tf  exceptlMis  is  pK- 
smted  to  the  trial  court  If  merel7  Inon- 
rect,  the  proper  course  is  Indicated  by  article 
206S,  Vernon's  Sayles*  dvil  Statutes,  where- 
in the  trial  court  la  directed  to  augfsest  prop- 
er corrections,  which.  If  agreed  to,  the  court 
may  make,  and  the  WJl,  thus  corrected,  sball 
be  aroroved  and  filed.  If  the  CMToettons 
suggested  in  gudi  case  be  not  agreed  to,  it  is 
directed  in  article  2086  of  'sald  Civil  Statutes 
that  the  court  shall  mark  swA  blU  "Refused," 
and  return  It  to  the  counsel,  and  said  couri 
shall  then  make  out;  and  file  what  he  consid- 
ers a  bill  of  excci^Ions,  showing  a  correct 
presentation  of  the  matter  involved.  When 
it  is  shown  that  a  bill  is  so  indorsed  as  re- 
fused, without  explanation,  and  that  no  bill 
in  lieu  thereof  has  been  filed  by  the  court 
presenting  what  he  considers  to  be  a  correct 
statement  of  ai^ellant'a  complaint,  this  court 
will  oruinarily  hold  that  appellant  has  been 
deprived  of  his  bill  of  exceptions,  and  will 
reverse  and  remand.  Rosa  v.  State,  88  Tex. 
Cr.  R.  646,  218  S.  W.  1006;  Wilson  t.  State, 
supra. 

[I]  In  such  case  if  the  court  proceeds  to 
file  what  he  considers  a  correct  bill  of  ex- 
oor)tion5,  and  appellant  is  dissatisfied  there- 
with, he  may  proceed  to  have  prepared  and 
filed  what  Is  denominated  a  bystander^  Mil 
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Id  accordance  with  tlie  provisions  of  article 
2007  of  flaid  Civil  Statutes,  the  supporting 
afildavlta  making  an  Issue  of  fact,  which,  be- 
ing In  the  record,  will  be  for  the  determina- 
tion of  this  court  However,  as  intimated  In 
the  opinlcm  in  the  Wilson  Case,  supra,  it  does 
not  seem  to  have  been  In  the  mind  of  the 
legislature  or  this  court  In  former  opinions 
that  a  bill  of  exceptions  will  be  presented 
complainli^  of  a  matter  to  which  no  excep- 
tion had  been  takoi.  Id  auch  case,  having 
indorsed  on  the  btU  presented  him  that  same 
is  refused  because  no  such  exception  was  tab- 
en,  what  more  could  the  trial  court  do?  He 
could  not  prepare  and  file  what  he  consid- 
ered a  proper  bill  of  exceptions  or  an;  sort 
of  a  bill  If  In  fact  no  exception  was  taken. 
If  such  fact  be  true,  be  has  already  Indorsed 
on  the  purported  IrfU  all  that,  he  could  say 
by  filing  any  Instrument  of  his  own.  In  the 
■beence  of  a  statutory  direction  In  auch  case, 
we  suggest  that,  if  the  accused  desires  to  con< 
trovert  sucb  statement  by  the  court  that  no 
exception  was  In-fact  taken,  he  may  raise  the 
iBBoe  In  Ida  motion  for  new  trial  and  tender 
evidence  In  support  thereof.  This  may  be 
controvOTted  by  the  state,  and  the  evidence, 
being  presented  and  preserved  as  is  other 


We  have  again  reviewed  appellant's  bill  oC 
exceptions  No.  4,  but  are  iinable  to  conclude 
that  we  erred  In  our  decision  regarding 
same.  A  number  of  remarks  of  the  private 
prosecuting  counsel  appear,  to  which  objec- 
tion was  made  In  various  ways  and  upon 
which  no  ruling  was  made  by  the  court,  and 
at  the  conclusion  of  all  of  said  remarks  ap- 
pellant's attorney  made  the  observation  set 
forth  in  our  opinion.  We  are  not  Informed 
by  the  bill  of  exceptions  so  made  up  as  to 
which  of  the  remarks  of  the  prosecution  ap- 
pellant finally  desired  to  take  his  bill  of  ex- 
ceptions. It  Is  necessary  In  order  to  bring 
before  this  court  for  Its  consideration  an  ob- 
jection, that  It  be  sufficiently  specific  to  en- 
able this  court  to  know  at  wliat  same  Is  di- 
rected. 

Appellant  further  criticizes  the  (pinion  of 
the  court  because  of  its  statement  that  the 
dblldren  of  the  prosecuting  witness  were  not 
"at  home''  at  the  time  of  the  occurrence.  It 
seems  that  some  of  the  smaller  <Alldr«n 
the  prosecuting  witness  were  about  the  prem- 
ises and  probably  at  a  granary,  and  we 
should  have  more  properly  stated  that  they 
were  not  at  the  house  at  the  thne  of  Hie  oc- 
currence, which  took  place  In  the  recddence 


testlmooy  beard  upon  such  motions,  may  be  fo'  prosecntriz. 
brought  bere  on  appeal,  and  by  ob  determined  Finding  no  matter  set  op  in  the  motion 
as  for  or  against  the  contention  oC  the  ac-  ^li^ch  leads  us  to  conclude  that  w«  were  In 
cused.  and  i^propilate  d«:i8ion  rendered  If ,  wma  will  be  overruled. 
It  appear  that  lie  has  been  deprived  ctf  a  biU 
of  exceptions  in  fact  taken  by  him.  This 
much  is  said  In  view  of  the  possible  arising 
of  similar  unfortunate  controversy  In  future 
practice  In  other  cases,  and  In  view  of  the 
tMxX  that  in  the  Wilson  Case,  supra,  we  stat- 
ed that  appellant  accepted  as  true  tbe  In- 1 
dorsemrat  that  the  bill  was  refused  because 
no  such  exertion  was  taken,  and  the  con- 
trary was  not  made  to  appear  to  us  by  any  1 
bystanders'  bill  or  other  character  of  attack, 
except  the  affidavit  of  appellant's  attorney,  i 

Reverting  to  tiie  instant  case,  we  observe,  ^^ojj^  be  the "aioimrttwroW  c^rt  t^rei^ 
that  when  the  court  indorsed  on  said  bill  his !  it 

refusal  of  same  because  no  such  exception !  fBd.  Note.— For  other  definitionB,  see  Worda 
was  taken,  appellant  seems  to  have  made  no  |  and  Phrases,  First  and  Sacond  Series,  Talne.] 

'S*k''.*S''  **•       'J!^;;"*;.!^^  2.  Cri«i»al  law  *=.I036(8),  I054(3)-In  order 

ord,  but  brings  same  bere  by  direct  affidavit     to  corrnX  mistake  Is  meatsre  of  value  of 


CUNNINGHAM  v.  STATE.    (No.  MS7.> 

(Court  of  Criminal  Appeals  of  Texas.   Nov,  80, 
1921.   Rehearing  Denied  Jan.  11, 1922.) 

t.  Larceny  4s3S— Rsle  as  to  "vslse"  of  stolen 
pro|ierty  stated. 

The  "ralue"  of  stoleo  property  is  the  mar- 
ket value  at  the  time  and  place  of  taking,  It 
it  has  a  market  value,  and,  if  not  the  value 


<tf  his  attomcty,  wldch  in  no  event  would  be 
snffident  to  bring  the  matter  before  us. 
Moore  t.  State,  and  Wllsm  v.  State,  supra. 

[10]  A]»>ellant  seems  to  be  under  the  Im- 
pression that  the  trial  court  should  have  in 
some  way  so  certified  that  certain  argument 
of  the  prosecution  was  indulged  in  as  that  we 
might  have  euob  argument  before  us  and  de- 
cide whether  same  was  Inflammatory  ox  not 
Unless  there  was  exception  taken  to  the  ar- 
gument when  made,  the  matter  could  not  be 
considered  by  us.  Subdlvisltm  12,  p.  6S3, 
Temon's  C.  O.  P.,  art  T44,  and  collated  au- 
thorities 


stoles  Keperty,  lAJaotloas  asd  exoeptieas 

Mint  be  Blade  at  triid. 
When  an  improper  measure  of  value  of 
stolen  property  is  used  in  the  proof,  the  mis- 
take cannot  he  corrected  on  appeal  unless 
proper  oWectiooB  with  proper  exceptions  re- 
served ere  made  at  the  trial. 

On  Motion  for  Rehearing. 
3.  Larceny   «=a23  —  Whether   stealing   Is  a 
felony  depend*  on  valne  of  property  that 
has  been  in  possession  of  the  thief;  "taking.** 

In  a  prosecution  for  felony  theft  In  which 
the  value  of  the  property  stolen  must  be  $50  or 
more,  where  accused  and  his  accomplice  took 
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at  least  fire,  and  probably  efx.  tnrkeyi  from 
a  roost  bat  all  escaped  but  foar,  irtiich  were 
worth  9^7 Jm,  the  offense  waa  a  tdony  under 
Vemon'a  Ann.  Fen,  Code  1916,  art  1881,  pro- 
viding that  to  constitute  a  "taking"  it  ia  not 
necessary  that  the  property  be  removed  any 
distance  from  the  place  of  taking,  but  Uiat  it 
is  sufficient  if  it  has  been  in  the  possession 
of  the  thief. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Taking 
<Id  Larceny).] 

4.  Laroany  «S955— Evideaoe  held  aufllotent  to 
support  a  verdlot  of  guilty. 
Tn  prosecution  for  felony  theft*  cridence 
,iMd  sufficient  to  support  a  yerdlct  of  mUty. 

Appeal  from  District  Court  Hamllt<m 
County ;  J.  R.  McClellan,  Judge. 

Roy  Cunningham  waa  convicted  ot  ftelony 
tbeft  and  he  at^als.  AflQrmed. 

Scott  &  Sparks  and  J.  M.  Parker,  all  of 
Gomuui,  for  appellant 

B.  G.  Stor^,  Aflst  Atty.  Genn  fw  the 
Stata 

HAWKINS,  7.  ConTictlon  was  t<a  felcaiy 
theft  of  tnrkeya.  Panlsbment  two  years 
in  penitentiary. 

1!b9  record  Is  b^bre  us  with  no  UBs  ot 
exertion.  An  attempt  is  made  to  ^ise  in 
this  court  for  the  first  tilme-  the  question  as 
to  the  Bufflcleacy  of  the  evidence  to  justify 
a  finding  that  the  pn^erty  was  of  the  value 
of  $B0  or  over.  This  question  was  not  even 
suggested  In  Qib  motiiai  for  new  trial. 

[1, 2]  It  has  long  been  the  settled  rule  In 
this  state  that  'Walue^"  as  It  relates  to  stol- 
en property,  Is  the  market  value  of  the  pr<^ 
erty  at  the  time  and  place  ot  taking,  if  it  has 
a  market  value,  and,  if  not  the  value  would 
be  the  amount  it  would  cost  to  replace  it 
Martinee  v.  State,  16  Tex.  App.  122;  Gannon 
V.  State,  18  Tex.  App.  172;  Gooksle  t.  State, 
26  Tex.  j^p.  72,  9  8.  W.  66;  Keipp  t.  State, 
61  Tex.  Cr.  R.  417,  103  S.  W.  392;  Ramon  v. 
State,  98  S.  W.  872.  Bot  wb«i  an  improper 
measnre  of  value  is  resorted  to  In  the  pro<tf, 
this  court  Is  without  power  to  correct  It  in 
the  absence  of  objections  at  the  time  with 
proper  exceptions  reserved. 

It  the  record  in  the  Instant  case  had  been 
befbre  Judge  Davidson  when  he  wrote  the 
opinion  in  the  Ramon  Case,  supra,  It  could 
not  have  been  more  pertinent  We  quote: 

"It  is  contended  in  the  motion  for  sew  trial, 
and  orged  here,  that  where  value  is  required 
to  be  proved,  it  means  'market  value'  of  the 
property  alleged  to  have  been  stolen  at  the 
time  and  place  of  its  tbeft  That  question 
does  not  arise  in  case.  If  the  objection  had 
been  urged  to  the  introduction  of  this  testi- 
mony, or  it  bad  been  insisted  in  the  trial  be- 
low, that  this  was  not  sufficient  evidence,  and 
was  not  the  character  of  evidence  introduceable 
that  the  criterion  should  have  been  the  market 
value,  there  might  be  some  force  in  the  posi- 


tion here.  The  fact  that  it  may  have  been 
brought  up  for  discussion  in  the  motion  for 
new  trial  Is  not  sufficient  If  the  accused 
objects  to  the  manner  ot  proving  the  value  dur- 
ing the  trial,  he  must  reserve  his  bill.  Be 
cannot  sit  by  and  permit  proof  of  the  value  in 
au  irregular  or  even  an  illegal  way,  without  ob- 
jection, end  suggest  it  as  a  gronud  for  new 
trial.  The  time  for  bis  objection  or  for  raising 
the  question  is  at  the  time  of  the  introduction 
of  the  testimony.  It  is  unquestionably  true 
that  value  may  become  a  very  important  ques- 
tion upon  the  trial  of  the  theft  ot  property 
where  value  is  the  criterion  of  puniahment 
In  order  to  obtain  a  felony  conviction,  the  proof 
must  show  at  least  $00  in  value.  Where  It  is 
Insisted  upon,  tn  regard  to  the  value  of  second- 
hand articles,  as  these  were,  if  appellant  had 
demanded  that  the  market  value  be  proved  as 
the  criterion,  or  had  objected  to  tiie  manner 
of  proving  it,  iuslsting  that  the  market  value 
was  the  criterion,  he  would  have  placed  himself 
in  the  attitude  to  have  taken  advantage  of  his 
contention  here.  Where  it  is  insisted  upon,  the 
state  must  make  proof  of  the  market  value,  If 
it  can;  but  where  it  ts  not  done,  then  the  real 
value  can  he  shown.  The  manner  of  proving 
value  will  not  be  reversible,  if  erroneous,  un- 
less exception  ia  reserved  to  snob  manner  of 
proving  it.  Thlm  mast  be  by  lidll  of  exceptiona." 

As  will  be  seen  flrom  the  quotation  the 
question  there  was  raised  by  motion  tor  new 
trial.  Here  even  that  was  not  done.  lAe 
pnxtf  as  made  supports  the  verdict;  that  la, 
the  turkeys  were  shown  to  have  been  worth 
more  than  $50. 

TbB  jndgmeit  of  the  trial  court  la  afllrmed. 

On  Motion  for  Rehearing, 
[I]  An>dlant  inalBts  that  the  evidmce 
shows  Betts  (the  owner  ot  the  tni^^raD  lost 
only  three  bens  wortb  $10  each,  $30  for  the 
three,  and  one  gobbler  wortli  $17.S0,  making  a 
total  ta  $47.50;  and  also  shows  that  Blalodi 
only  bought  four  turk^  (three  hens  and  a 
gobbler)  which  w^  Identified  as  bdonging  to 
Betts.  Dierefore  it  la  urged  that  the  fel<my 
conviction  should  not  stand,  the  value  of  the 
property  bdng  under  $B0.  If  the  value  of 
the  pn^Krty  actually  at^liropriated  waa  thp 
eriteritm,  then  appellant's  contention  wonld 
be  correct  But  it  Is  the  value  of  the  pmp- 
erty  stolen.  The  (rfFense  of  theft  becomes 
complete  when  the  'fraudulent  taking"  Is 
aecompliehed.  The  ultimate  a^iroprlatiott 
need  not  be  shown  if  It  is  taken  with  the  in- 
tent to  ai^roprlata  It  is  not  necessary  to 
show  aspMlwtlon  of  the  property: 

"To  constitute  'taking,*  It  Is  not  necessary 
that  the  property  be  removed  any  distance 
from  the  place  of  taUngi  it  is  sufficient  that  it 
has  been  in  the  possession  of  t^e  thief,  though 
it  may  not  be  moved  out  of  the  presence  of  the 
person  deprived  of  it;  nor  is  it  necessary  that 
any  definite  length  of  time  shall  elapse  between 
the  taking  and  the  discovery  thereof;  if  but  a 
moment  elapse,  the  offense  is  complete."  Ar- 
ticle 1831,  Vernoa's  P.  C  and  eases  dted  hi 
notes  thereunder. 
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[4]  Tested  by  tiie  proper  rale,  we  tUok  tbe 
evidence  supports  tbe  verdict  Referring  to 
Raber's  testimony,  we  find  him  saying: 

"When  ve  went  over  there  to  the  roost  I 
sot  three  (turkers)  and  Boj  fot  two;  that  made 
fire.  When  we  got  a  little  piece  one  got  away 
from  me  and  that  left  two,  and  Hoy  let  one  get 
away  from  him.  and  that  left  only  three;  and 
we  carried  the  three  to  the  car.  and  then  we 
went  back  and  caught  one  more,  and  that  made 
Toor.  We  did  not  have  six  tnriieye  in  onr  pos- 
session at  any  one  time." 

Wben  the  tnrkeya  were  taken  into  the 
possession  of  the  parties  the  theft  was  com- 
plete. It  will  be  seen  from  the  foregoing  that 
onlaas  one  of  tbe  escaped  turkeys  was  caugbt 
the  second  time,  six  were  actually  taken,  it 
would  be  a  new  doctrine  that  the  escape  of 
tbe  stolen  property  from  the  thief  would 
annul  the  crime.  What  occurred  at  tbe 
turkey  roost  detmnlnes  the  crime,  and  not 
the  sale  next  day  of  Ibe  turkeys  which  failed 
to  get  away.  Babey's  evidence  Is  corrobor- 
ated by  drcomstances  related  by  Betts.  The 
turkeys  roosted  on  tbe  lot  fencft.  They  were 
nsoally  In  the  lot  early  of  minings  while 
tbe  stock  were  being  fed.  On  the  morning 
after  the  theft  only  one  turkey  was  in  the 
tot;  one  was  seen  coming  up  towards  tbe 
bam;  It  had  feathers  pulled  off  its  hack, 
breast,  and  legs;  three  days  later  the  owner 
found  another  of  his  turkeys  at  a  neighbor's 
some  distance  from  bis  own  house.  The 
feathers  found  between  tbe  roosting  place 
and  wbere  tbe  car  had  stood  Indicated  some 
trouble  had  been  experiraced  before  the  tur- 
keys reached  the  car. 

We  think  what  has  been  said  sufficlwtly 
preeents  the  View  entertained  by  us  and  th* 
tSBtlinony  sttpportliis  tt. 

The  motion  for  rehearing  Is  oremOed. 


NEWTON  V.  STATE.   <No.  6410.) 

(Court  of  Criminal  Appesls  of  Texas.  Not,  2, 
1921.   Bebearing  Denied  Jan.  18, 1922.) 

1.  Criminal  law  ^=»507</a— Evldenos  to  show 
witness  acoosiiillce  held  properly  exdsdod. 

On  \  trial  for  selling  whisky,  a  question 
asked  tbe  purchaser  of  the  wblsky  as  to  wheth- 
er tbe  reason  that  be  did  not  know  bow  many 
times  he  hsd  had  whisky  In  IHs  store  since  s 
girea  date  was  beeanse  it  wsb  snob  a  frequent 
thing  that  he  could  not  remember  the  number 
of  Chnes  had  no  legitimate  bearing  on  the  ques- 
tion whether  the  derk  in  the  store  was  an  ac- 
compUce. 

2.  CriBilaal  law  «b9507^— Qaastlss  asked  al* 
(•fed  aooenpliee  held  Innaterlal. 

Where,  on  a  txial  for  seUlDg  whisky,  It  was 
dsimed  tlust  the  pnrchaaer  and  a  derk  In  his 
itora  were  aecompUces,  and  both  testified  thst 
when  either  of  them  had  whisky  in  the  store 


:  the  other  was  welcome  to  it  a  qnestien  asked 
the  purchaser  as  to  whether  it  had  not  hap- 
pened in  the  past  that,  when  be  had  whisky  in 
the  store,  the  clerk  could  drink  it,  and  rice 
versa,  sought  to  elicit  no  material  fact. 

3.  Ciimlaal  law  «=a>507V2— Exalusloa  of  qast- 
flsn  asked  alleied  aoeomplhw  te  sale  of  whis- 
ky heM  ut  error. 

Where,  on  a  trial  for  selling  whisky,  It  waa 
claimed  that  the  purchaser  and  a  derk  in  his 
store  were  accomplices,  and  both  testified  fully 
to  their  individual  purchases  of  liquor,  and  tbe 
purchaser  testified  that  he  bid  bis  whisky, 
but  that  the  clerk  had  so  little  he  did  not  know 
whether  he  hid  it  or  not,  the  exclusion  of  a 
qaestion  whether  what  whisky  the  clerk  had  was 
bidden  in  tbe  store  gave  defendant  no  ground 
for  complaint. 

4.  Criminal  law  «=»507</2— Question  asked  al- 
leged aeeompllos  held  too  Isdeiolte, 

Where,  on  a  trial  tor  selling  liquor,  tt  was 
daimed  that  the  purchaser  and  a  derk  in  his 
store  were  accomplices,  a  qneBti<m  asked  tbe 
cierk  as  to  whether  he  and  the  pureluiser  ever 
bad  a  conreraation  with  reference  to  being  out 
of  whisky,  and  later  one  of  them  going  out  to 
get  some,  was  too  Indefinite,  and  shed  no  light 
on  the  issue. 

On  Motion  for  Rehearfng. 

5.  CrlnlMl  law  ^742(2)— Employee  of  por- 
ehaser  of  llqaor  held  not  aeoompllee  as  matter 
of  law. 

Where  the  proprietor  of  a  store  and  Ms 
clerk  each,  at  times,  had  liquor  in  the  store,  and 
permitted  the  other  to  use  it  freely,  but  they 
never  joined  In  any  purchase  of  liquor  or  con- 
tributed thereto,  or  bed  any  agreement  or 
understanding  that  Uqoor  purchaaed  by  one 
was  for  the  benefit  or  at  tbe  expense  of  both, 
and  tbe  derk  was  not  shown  to  have  had  any 
interest  in  the  liquor  sold  by  defendant  to  the 
proprietor,  the  derk  was  not  an  accompUee 
aa  a  matter  of  law. 

e.  Crimlsal  law  «=»II44(I3)— Jsry  presumed 
not  to  have -regarded  witness  as  an  aoeom- 
plloe  whea  question  not  submitted. 
Where  the  court  was  not  requested  to  hsre 
the  Jury  detemdne  whether,  onder  the  facts, 
a  witness  wss  so  connected  with  the  Crime 
as  to  be  an  accomplice,  it  mast  be  presumed 
in  support  of  the  Judgment  that  the  jury  did 
not  regard  him  as  an  accomplice,  and  his  evi- 
dence is  therefore  STallable  In  support  of  the 
Judgment 

Appeal  from  District  Oomt,  Kaufman 
County;  Joei  R.  Bond,  Judge. 

Jcp  Newt(ni  was  convictod  of  sdliag  lioaor. 
and  he  appeals.  Affirmed. 

Wynne  &  Wynne  and  Cooley  &  Crisis  all 
of  Kauftnan,  for  ai^tellant 
R.  G.  Storey,  Asst  Atty.  Gen.,  for  ttw 

State, 

IjAITUIOBS,  J.  An>^lant  waa  cnivlcted 
in  the  district  court  of  Kaufman  county  of 
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selling  Uqnor^  and  glvea  two  yean  In  tbe 
penitentiary. 

[t]  By  hlB  bill  of  exceptions  No.  1  com- 
plaint IB  made  that  appellant  was  not  al- 
lowed to  ask  witness  Scott,  In  reference  to 
how  many  times  he  had  had  whisky  In 
his  store  since  November,  1920,  the  follow- 
ing question :  "Was  It  such  a  frequent 
thing  that  you  cannot  remember  the  number 
of  times?  Is  that  tlie  reason  you  don't 
know?"  If  the  purpose  of  the  evidence  was 
to  show  that  Scott  was  an  accomplice,  this 
was  sufficiently  shown.  If  its  purpose  was 
to  attempt  to  show  that  Scotfs  derk,  one 
Clarkson,  was  also  an  accomplice,  we  would 
hold  that  an  affirmative  answer  on  the  part 
of  Scott  to  such  question  would  have  no 
legitimate  bearing  on  the  proposltlou  that 
Clarkson  was  an  accomplice. 

[2]  The  question  to  Scott  to  the  effect  that 
he  knew  that  it  had  ha^^ned  in  the  past, 
that  when  be  had  whisky  in  tbe  store  Clark- 
son could  drink  It,  and  vice  versa,  sought  to 
elicit  no  material  fact.  Scott  and  Clarkson 
testified  that  when  either  of  them  had  whis- 
ky in  the  store  tbe  other  was  welcome  to 
help  himself. 

[3]  We  do  not  see  any  ground  for  com- 
plaint iq  that,  when  Scott  was  on  the  stand, 
he  was  not  allowed  to  state  that  what  whlaky 
Clarkaon  had  was  also  hiddoi  in  the  back 
of  the  store.  The  record  discloses  that  both 
Scott  and  Clarkson  testified  fully  to  their 
individual  purchases  of  liquor,  and  Scott  said 
that  he  bid  his,  bat  that  Clarkson  bad  so 
little  that  he  did  not  know  whether  he  hid 
it  or  not. 

[4]  The  question  to  Clarkson  as  to  whether 
he  and  Scott  had  ever  had  a  conversation 
with  reference  to  being  out  of  whisky,  and 
later  one  of  them  going  out  and  getting  some, 
was  (00  Indefinite,  and  shed  no  light  on  the 
issue  relating  to  tbe  sale  under  loTestigatlon. 

Scott  bad  a  furniture  business,  and  Clark- 
son worked  for  him.  On  the  occasion  of  the 
sale  in  question  Scott  wait  into  a  garage 
and  bought  a  fruit  Jar  of  whisky  from  ap- 
pellant, agreeing  to  pay  him  therefor  510. 
Th^  took  the  jar  back  to  Scott's  store, 
where  aiH)ellant  was  paid.  Clarkson  was  at 
work  in  the  store,  and  saw  Scott  make  pay- 
ment. He  testified  that  later  be  drank  some 
of  the  liquor.  He  was  a  witness  for  tbe 
state.  By  crosa-eia  mlna  tlon  of  Scofit  and 
Olarkson  aivdlant  aou^t  to  flhow  tliat 


Clarkson  had  an  Interest  in  Ibe  llqoor  goA  as 
would  make  him  an  accomplice.  Tbls  wu 
denied  by  both  Scott  and  Clarkson,  who 
stated  that  they  each  at  times  had  liquor 
at  the  store,  and  when  there  it  was  at  tbe 
free  use  of  the  other,  but  that  at  no  time 
had  th^  Joined  in  any  purchase  or  con- 
tribute*^ thereto,  or  that  they  had  any  Und 
of  agreement  or  understanding  that  any  liq- 
uor purchased  by  one  was  for  the  benefit  or 
at  the  expense  of  both.  Clarkson  Is  not 
shown  to  have  had  any  interest  In  the  liquor, 
the  sale  of  which  constltotes  tbe  violation 
of  the  law  here  charged,  and  the  question 
of  his  being  an  accomplice  was  not  raised 
by  any  evidmce.  The  trial  court  charged 
that  Scott  was  an  accomplice. 

The  authorities  cited  by  appellant  are 
those  in  which  there  was  evidence  showing 
an  acting  together  or  connection  in  tbe  trans- 
action instanced,  sudi  as  would  fairly  raise 
the  question  of  partidi^tiDn  in  the  criminal 
enterprise,  and  Justify  the  sulmiiaaioa  of  tbe 
Issue  by  the  court,  but  we  do  not  think  any 
of  said  authorities  support  the  proposition 
on  facts  similar,  to  those  in  the  instant  case. 

The  Judgment  of  the  trial  court  will  be 
affirmed. 

On  Motion  for  Rehearing. 

MORROW,  P.  J.  We  have  reviewed  tlie 
record  in  the  light  of  appellants  motion  for 
rehearing. 

[E,  I]  We  think  there  was  no  evidence  oc- 
cluded of  which  appellant  could  Justly  com- 
plain. Practically  all  of  the  material  evi- 
dence offered  touching  the  connection  of  the 
witness  Clarkson  with  the  offense,  and  bear- 
ing upon  his  status  as  an  accomplice  wit- 
ness, was  received  by  the  court  He  was 
not  an  accomplice  as  a  matter  of  law.  The 
court  was  not  requested  to  cause  the  Jury  to 
determine  whether,  under  the  facts,  he  was 
so  connected  with,  the  crime  as  to  classify 
him  as  an  accomplice  witness.  In  the  ab- 
sence of  such  a  request,  it  must  be  presumed, 
in  support  of  tbe  Judgment,  that  the  Jury 
did  not  regard  him  as  an  accomplice.  His 
evidence  is  therefore  available  an  appeal  to 
aapport  the  Judgment,  and,  in  connection  with 
the  other  evidence,  is  sufficient  Sanchez  v. 
State,  48  Tex.  Cr.  a  591,  90  S.  W.  641, 
122  Am.  St  Rep.  772,  and  other  <!aaes  listed 
In  Chandler  r.  State,  280  8.  W.  1002. 

The  motion  ftnr  r^eartaiE  !■  overruled. 
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MASON  V.  STATE.   (No.  636t.) 


(Court  of  Criminal  Appeals  of  Texas.  Not.  16, 
1921.  Rshearinf  Denied  Jan.  t&,  1922.) 

1.  Crinlaal  Isw  4=»603<|l)  —  CmUmum  for 
abssDoe  of  wNmmm  properly  donlod  for  .wait 

of  dlllseBoe. 

Diligence  entitling  defendant  to  continuance 
for  absence  of  witneBses  is  not  shown  b;  his 
statement  merely  that  he  had  had  subpoenas 
Issaed  for  them,  and  that  they  had  attended  at 
former  terms  when  the  case  was  called,  and 
that  he  had  notified  them  of  the  date  set  for 
trial. 

2.  Witnesses  «s3277(2)'-Cro8S-examIaatloa  of 
dofeBdant  In  homloide  as  to  other  part  of 
ooNvorsatlon  testlAod  to  by  bim  proper. 

Defendant  having  teatifled  that  a  few  nights 
before  the  homicide  be  made  remarks  to  his 
brother  reflecting  on  deceased's  sister,  and  that 
deceased,  overbearing  them,  challenged  the 
statement,  he  could  on  cross-examination  be 
asked  if  in  the  same  conversation  be  did  not 
ten  deceased  that  said  flieter  bad  conducted  a 
sporting  boose,  and,  on  admitting  this,  be  ask- 
ed if  it  waa  not  on  tiie  making  of  tUs  otatement 
ttat  deceased  cursed  bin  and  dianenged  him 
to  fight. 

3.  Criminal  law  «=»683( I)— Denial  on  rsbnttal 
of  trath  of  statement,  testHled  by  defendant 
en  cross-examination-  tt  have  been  made  to 
deoeaaed,  proper. 

Defendant  admitting  on  cross-examination 
that  a  few  nights  before  the  homicide  he  t<rid 
deceased  that  hie  rister  had  eondneted  a  sport- 
ing house,  whereupon  deceased  cursed  him,  the 
sister  could  on  rebuttal  testify  that  abe  had 
never  been  connected  with  such  a  place. 

4.  Crlmieal  law  «=3982— ConvletloB  after  date 
ef  offeaae  oa  trial  adntnlbia  od  Imno  of  sii- 
peadod  aaatMn*. 

Defendant  having  qipUed  for  a  suspended 
.  sentence,  the  state  could  show  that  he  had 
been  convicted  and  sentenced  to  a  federal  pris- 
on, though  such  eonvictioa  was  after  the  of- 
fense for  which  he  was  being  tried;  the  de- 
fendant's character  at  the  time  he  is  seeking  a 
suspended  sentence  being  the  matter  which  the 
Jnrj  Is  to  determine. 

1.  CriMlaal  law  <sa082.  State,  «i  the  Issbo  of 
•■spaaded  ieatoneo,  iield  not  ta  have  poio 
lata  detaUs  af  other  affoaso  af  wHefa  dofead- 
aat  was  ooavlctad. 
It  is  not  going  into  tiie  detaUs  of  the  offense 
for  which  defendant,  seeking  a  anvended  aen- 
tence,  has  been  convicted  uoA  served  time,  to 
show  that  it  was  for  conspiracy  to  sell  lutuor 
to  Soldiers  at  a  fort 

6.  CriMlaal  law  «»M6e(n>  —  Admissloa  of 
JadBMMt  of  aaavletloa  barialoM  la  view  «f 
tostlaoay. 

Adndsritm  of  the  judgment  of  eonvletlai  for 
another  offense  of  dtfendant  aakfaig  for  lus- 
pended  sentence  was  harmless;  it  ahowttv  no 
BMire  than  defendant  had  alreadi  admitted. 
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On  Motion  for  Rehearing. 

7.  Homlolde  «=»300(I4)— EvMottce  held  not  to 
eall  for  instruction  on  solf-defeaBe  at  applied 
to  apparent  danger. 

There  having,  according  to  the  state's  evi- 
dence, bwa  no  demonstration  by  deceaaed,  and 
deceased s  act  as  described  by  defendant  having 
passed  beyond  the  pcdnt  of  preparatton  for 
attack,  and  rmched  the  point  which  called  on 
defendant  to  defend  against  actual  danger, 
there  was  no  need  for  an  instruction  on  vpar- 
ent  danger. 

8.  Homlolde  ^300(3)  —  Charia  an  provoking 
dlfflealty  proper. 

A  charge  on  the  law  of  provoking  the  diffi- 
cult, conveying  tbe  understanding  that  If  de- 
fendant Ared  In  defending  against  an  attack 
which  he  had  intentionally  provoked  use  of 
means  reasonably  adopted  to  that  end,  with  the 
intent  to  kill  deceaaed  or  do  him  serious  bodily 
harm,  hia  offense  was  murder,  but  if  he  had  no 
intent  to  kill  or  do  serious  bodily  harm,  but 
intended  to  do  some  lesser  barm,  he  still  would 
not  have  the  perfect,  though  he  might  have  the 
imperfect,  rigbt  of  self-defense,  was  proper. 

9.  Homlolde  «»329  —  Exeeptloa  to  fallare  tt 
give  oottversa  of  cfcarBO  on  law  of  provoking 
dlffleulty  nooasoary. 

Failure,  in  connection  with  the  charge  on 
provoking  the  difficulty,  to  instruct  on  the 
converse  of  the  state's  theory,  not  having  been 
made  the  basis  of  complaint  by  exception  to 
the  charge,  may  not  be  complained  of. 

Appeal  from  District  Court.  Johnson  Conn- 
;  Irwin  T.  Ward,  Judge. 

Win  Hason  was  conTlcfead  of  murder,  and 

he  appeals.  AflBrmed. 

J.  B.  HayncB,  of  Cleburne,  for  appellant 
B.  EL  Hamilton,  Asst  Atty.  Gen.,  for  tbe 
State. 

HAWKINS,  J.  Tbla  is  an  sppeal  from  a 
convicttoo  tor  murdear  in  whldi  five  yean  In 
the  ptitltentiaiy  waa  aneBsed.  On  two  occa- 
sions prior  hereto  has  this  case  been  re- 
viewed. The  flnt  opinion  will  be  found 
reported  in  72  Tex.  Or.  B.  601,  103  S.  W.  66; 
the  second.  In  79  Tex.  Or.  R.  169,  188  S.  W. 
1168.  Mntih  of  the  eridaice  from  tbe  atand^ 
point  (tf  both  the  state  and  appelant  is 
shown  in  the  former  opinions,  and  will  not 
be  repeated  bere,  caccept  as  It  may  be  ueces* 
sary  to  discuss  Intelligently  atmie  bill  of 
exceptiona 

[1]  Application  for  continuance  on  account 
of  the  absence  of  Mrs.  V.  P.  Mason,  antd- 
lanf  B  mothn,  and  Mrs.  Grace  Woody,  his 
sister,  was  omruled.  There  was  no  error 
in  tiiU.  Na  diligence  wbaterer  is  shown.  It 
is  stated  that  "he  has  heretofore  had  aub- 
pomas  issued  out  of  this  court  for  both  of 
said  witneases."  -  What  they  were  issued, 
what  became  of  them,  whether  they  vore 
serred,  none  of  these  things  are  shown.  .  It 
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Is  stated  that  tbe  witnesses  have  attended 
upcm  the  court  at  all  former  terms,  when  the 
case  was  called,  and  that  "defendant  has 
notifled  said  witnesses  of  the  date  set  for 
trlaL"    All  of  this  might  be  true,  and  yet 
no  legal  diligence  Is  shown.  This  was  app^- 
iantfs  sixth  application  for  continuance,  four 
of  which  had  been  granted.  So  many  author- 1 
ities  are  available  on  the  lack  of  diligence  i 
shown,  we  deem  it  entirely  unnecessary  to  I 
refer  to  them.   They  will  be  found  collated  I 
undpr  sections  314,  315,  Branch's  Ann.  P.  O. ; 

[2, 3]  It  was  the  theory  of  appellant  that ' 
the  homicide  was  the  culmination  of  a  Itmg ; 
series  of  uncalled-for  and  unprovoked  abuses  | 
and  overbearing  conduct  by  the  deceased  j 
towards  appellant.  It  waa  the  theory  of  the  j 
state  that  the  trouble  occurring  in  the  field 
a  short  time  before  the  homicide  was  Imme- 
diately brought  about  on  account  of  some 
insulting  remarks  made  by  appellant  regard- 
ing deceased's  sister  a  few  nights  before. 
Bill  of  exceptions  No.  2  sets  out  several 
questions  and  answers  which  were  propound- 
ed to,  and  answered  by,  appellant,  ou  cross- 
examination,  and  recites  that  appellant  ob- 
jected to  such  t^tlroony  at  the  time  It  was 
brought  out  by  the  state.  The  bill  is  not 
entirely  satisfactory.  The  qaallflcation  of 
the  trial  Judge  shows  it  was  a  part  of  a 
conTersatlon  testified  to  by  appellant  on  his 
direct  examination,  and  an  examination  of 
the  record  discloses  that  this  Is  true.  Appel- 
lant, on  his  direct  examination,  had  testified 
that  a  few  nights  before  the  homicide  he  bad 
made  a  statement  to  his  (appdlanf  s)  brother, 
not  knowing  that  deceased  was  present  or 
within  hearing  distance,  "that  he  hAd  moved 
Cora  Sheltoa's  piano  for  her,  and  that  ghe 
and  her  'pimp*  were  going  to  Amarillo,"  and 
that  then  for  the  first  time  he  learned  of 
deceased's  presence  when  he  challenged  the 
statement.  On  cross-examination  of  appel- 
lant it  was  developed  that  In  this  same  con- 
versation he  told  deceased  that  he  had  rented 
his  sister,  Cora  Shelton,  a  piano  while  abe 
was  living  at  Fort  Worth,  and  that  she  was 
running  a  "sporting  house"  at  that  time,  and 
was  asked  if  It  was  not  upon  that  statement 
being  made  by  him  that  deceased  cursed  htm 
and  told  him  to  come  outside  of  the  yard  and 
repeat  the  language.  We  are  unable  to  dis- 
cover any  error  in  the  ruling  of  the  court  in 
the  admission  of  this  testimony.  It  was  part 
of  the  same  conversation  which  had  been 
testified  to  by  appellant  on  his  direct  exam- 
ination, and  abed  light  on  the  actions  of  the 
parties  at  the  time  and  Immediately  pre- 
ceding the  homicide.  Appellant  also  com- 
plains because  the  court  permitted  Mrs.  Cora 
Franks,  formerly  Cora  Shelt<m,  to  testify  Id 
rebuttal  to  the  statement  made  by  aiqwllant 
that  she  had  never  run,  or  had  been  In  any 
way  connected  In  the  operation  of,  a  "sport- 
ing house"  In  the  city  of  Fort  Worth.  Ap- 
pellant had  admitted  that  be  had  told 
deceased  a  few  nights  before  the  homicide 


that  his  sister  was  at  a  certain  time  running 
a  "sporting  house"  In  the  city  ot  Fort  Worth. 
We  have  been  unable  to  discover  any  ground 
for  the  complaint  of  ^pellant  that  this  lady 
was  permitted  to  say  In  rebuttal  that  this 
was  not  true. 

[4]  While  appellant  was  testifying  be  was 
asked  upon  cross-examination  how  long  lie 
had  been  out  of  the  federal  penitentiary,  to 
which  he  replied  that  he  believed  It  was  the 
7th  day  of  February,  1919,  that  he  was  re- 
leased, and  In  reply  to  a  question  answered 
that  he  was  sentenced  to  the  federal  peni- 
tentiary by  the  federal  court  at  Fort  Worth 
on  April  20.  1018,  for  a  conspiracy  to  sell 
liquor  to  the  soldiers  at  the  camp  there. 
Many  objections  were  urged  to  eliciting  this 
Information  fr<Hn  appellant;  one  because  the 
homicide  for  which  he  was  being  tried'  was 
committed  In  1912,  and,  the  conviction  in  the 
federal  court  occurring  many  years  subse- 
quent thereto,  evidence  thereof  was  not  ad- 
missible, and  because  the  state  was  eliciting 
the  details  of  the  offense  of  which  he  was 
convicted  In  the  federal  court,  In  the  instant 
case  appellant  filed  an  application  f<v  sus- 
pended sratence-  It  was  permissible  on  this 
issue  for  the  state  to  show  that  he  had  been 
convicted  and  sentenced  to  the  federal  ipenl- 
tentlary.  It  would  be  Immaterial  whether 
the  conviction  inquired  about  occurred  iwlor 
or  subsequ^t  to  the  date  of  the  offense  tor 
which  be  was  on  trial.  When  the  questimi  of 
suspended  sentence  became  an  issne,  the 
character  of  accused  at  the  time  of  the  trial, 
the  time  he  is  seeing  a  suspended  sentence, 
is  the  matter  which  the  Jury  is  to  determine, 
and  not  alone  his  character  prior  to  the  time 
of  the  alleged  commission  of  the  offense  for 
which  he  Is  on  trial.  WllUains  t.  States  88 
Tex.  Or.  R.  26,  201  S.  W.  18& 

[61  We  cannot  agree  to  appMlant^s  anu- 
plalnt  that  the  state  was  permitted  to  go 
Into  the  details  of  the  federal  offense.  The 
only  inquiry  made  of  him  was  If  it  was  not 
for  a  conspiracy  to  sell  liquor  to  the  sbldlera 
at  Fort  Worth.  That  was  the  offense  It- 
self; no  details  of  the  manner  of  the  ctan* 
mission  of  the  offense  lieing  inquired  into. 

[6]  After  this  admission  on  the  part  of 
appellant,  the  state,  over  his  objection,  waa 
allowed  to  introduce  a  copy  of  the  Jadgment 
of  conviction  from  the  federal  court  Many 
objections  were  urged  by  appellant  to  the 
admission  of  this  instrument  Without  dis- 
cussing the  objections  In  detail,  we  will 
dispose  of  the  matter  upon  the  ground  that 
we  have  been  unable  to  discover  where  any 
Injury  could  have  resulted  to  appellant,  even 
though  the  copy  of  the  judgment  was  entme- 
ously  admitted.  It  showed  and  ooald  hare 
shown  no  more  than  appellant  bad  already 
admitted,  to  wit,  that  he  had  been  convicted 
In  the  federal  court  of  a  con^qyiracy  to  sell 
Intoxicating  liquor  to  the  soldiers.  The  court 
In  his  charge  limited  all  of  this  testimony  to 
a  consideration  of  the  questton  of  whether 
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the  Jury  vonld  nupend  sratence  In  13ie  event 
they  conTlcted  nppcUaat. 

Appellant  excepted  to  the  charge  of  the  I 
rouTt  In  many  particulars,  to  all  of  which  we  i 
have  given  careful  attention.  The  paragraphs 
of  the  charge  to  which  special  exceptions 
were  directed  have  been  examined  by  us  in 
the  light  of  the  exceptions,  and  If  any  founda- 
tion existed  for  the  exceptions  at  the  time 
they  were  presented,  corrections  must  have 
been  made  where  objectionable  features  were 
pointed  out  by  the  exceptions,  because,  the 
charge  as  It  now  appears  In  the  record  Is  not 
subject  to  the  complaints  urged. 

After  a  careful  review  of  the  record  be- 
fore us  we  discover  no  error  which  would 
authorize  a  reversal  of  this  judgment,  and 
the  same  Is  therefore  ordered  affirmed. 

On  Motion  for  Behearing. 

MORROW,  P.  J.  We  have  considered  the 
questions  raised  In  the  motion  for  rehearing 
in  the  light  of  its  Interesting  oral  presenta- 
tion by  counsel. 

The  criticisms  of  the  court's  chaise,  while 
not  discussed  In  detail,  were  not  overlooked 
on  the  original  hearing.  We  yet  hold  the 
view  that  it  was  not  subject  to  any  of  the 
fianlts  pointed  oat  In  tlie  exceptions. 

Paragraph  lla  is  assailed  as  a  restrlctlan 
upon  the  right  of  the  appellant  in  failing  to 
make  available  the  law  of  apparent  danger. 
The  paragraph  mentioned  Is  one  In  which  the 
jury  was  Instructed  upon  appellant's  right  to 
arm  himself  and  seek  an  Interview  with  the 
deceased  for  a  peacefnl  and  lawful  purpose, 
and  ther^  It  Is  said: 

•  «  And  if  you  bdim  fnim  the  evi- 
dence that  the  defendant  so  approached  the 
deceased,  with  sodi  purpose  in  view,  and  that 
when  he  did  so.  If  be  did.  the  deceased  made 
sn  attack  upon  the  defendant  with  a  rock,  if 
be  HO,  and  that  the  defendant,  acting  in  his 
self-defense  as  hereinbefore  defined  shot  and 
killed  the  deceased,  or  if  you  have  a  reasonable 
doabt  as  to  whether  -he  ao  acted  or  not,  yon 
win  give  hiin  the  benefit  «f  such  doubt  and 
find  him  not  goQty.*' 

Immediately  preceding  the  paragraph  men- 
tioned. In  paragraph  the  jury  was  tltas 
Inatrncted; 


"Now,  if  you  believe  from  the  evidence  that 
tbe  defendant  shot  and  killed  the  deceased,  and 
if  yon  farther  believe  that  at  the  time  he  did 
so  it  reasonably  appeared  to  the  defendant, 
viewing  it  from  his  standpoint,  under  all  tbe 
circnmatances  preceding  and  surrounding  him 
■t  the  time,  that  tbe  deceased  was  about  to 
make  an  attack,  or  was  making  an  attack,  on 
him  with  a  rock,  and  the  defendant,  at  the  time 
be  shot  tbe  deceased  if  he  did  so,  lielieved  that 
he  was  In  danger  of  being  killed  or  snffering 
•eriooa  bodily  injuiy  at  the  hands  of  deceased, 
Oen  the  defendant  was  not  bound  to  retreat, 
bnt  had  the  right  to  shoot  deceased  and  to 
coatfaiue  to  shoot  until  he  believed  himself  out 
of  danger,  and  if  yon  believe  the  defendant  so 
acted  in  shooting  decease^  U  he  did  so,  or  It , 
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'  yon  have  a  reasonable  doubt  irtiether  he  did 
'  BO  act,  you  wiU  acquit  him  and  say  by  your 
!  verdict,  *Not  gidlty.' " 

\7]  Fran  the  stattfa  standpoint  as  devel- 
'  oped  by  Its  witnesses,  there  was  no  demtm- 
stratlon  made  by  the  deceased.  According 
to  the  vmion  of  appellant  and  bis  witnesses, 
the  act  of  the  deceased  at  the  time  of  tbe 
homldde,  upon  which  be  iffedlcates  the 
theory  of  self-defense,  is  that  up(m  bis 
coming  Into  the  field  where  deceased  was 
piling  cotton  appellant  spoke  to  him  and 
deceased  threw  off  bis  sack  and  atooped 
'  down  and  picked  np  a  rock,  and  as  be  came 
up  the  at^Uant  shot.  Appellant,  after  de- 
tailing various  previous  difficulties,  one  on 
;  the  same  day,  In  which  deceased  bad  drawn 
a  knife  on  him,  said : 

"When  I  got  back  to  the  field  I  walked  up 
to  six  or  eight  feet  of  Oscar  Sbelton;  he  was 
picking  cotton.  I  walked  up  and  said,  'Well, 
Jackie,  it  seems  like  we  cannot  get  along:'  and 
about  that  time,  with  an  oath,  he  threw  his 
sack  off,  stooped  down  and  picked  np  a  rock 
and  started  to  throw  it,  and  I  puUed  my  re- 
volver and  fired  the  first  shot  because  I  thought 
he  was  carryteg  ont  his  threat.  I  thooght  he 
was  going  to  kill  me  with  the  rock." 

The  act  of  deceased,  as  described  by  the 
appellsnt,  would  seem  to  have  passed  beyond 
the  point  of  preparation  for  attack  and 
reached  the  point  whldi  called  upon  appe- 
lant to  defend  against  actual  danger.  Sim- 
mons V.  State,  65  Tex.  Or.  R.  448,  117  S.  W. 
141 :  Cavil  V.  State,  2S  S.  W.  828.  We  note 
that  the  extent  of  tbe  force  used  In  repelling 
tbe  attack  Is  not  Invtdved. 

[I.I]  Id  snhmtttittg  tbe  law  ol  provoking 
the  difficulty  as  a  qualification  of  tbe  rii^t  of 
self-defense,  the  court  did  not  dq»art  front 
the  principles  governing  that  issue,  but  chose 
language  wliidb,  so  far  aa  we  are  able  to  dis- 
cern, was  In  fuU  ocmsmance  with  approved 
precedents. 
In  hi^  motitm  for  rehearing  appelant  says: 

"Tbe  jury  are,  in  suiMtance,  instructed  in 
tbe  twelfth  paragraph  of  the  cliarge  that,  if 
tbey  find  that  tbe  appellant  provoked  the  diffi- 
culty for  any  purpose,  he  has  no  right  of  self- 
defense  bnt  must  be  convicted  of  murder  or 
manslaughter." 


Tbe  charge  told  tbe  jury,  in  substance, 
that  if  the  appellant,  with  intent  to  kill  the 
deceased  or  to  do  him  Injury  by  some  act 
reastmably  calculated  to  bring  about  the 
occasion,  thereby  provokes  tbe  deceased  to 
attack  him,  he  could  not  use  the  attack  thus 
provoked  to  Jusilfy  the  homicide,  but  under 
such  drcnmstanees  would  be  guilty  of  mur- 
der or  manslaughter,  according  to  the  Intent 
with  whi<*  he  acted.  In  conveying  this 
Information  to  the  jury,  the  language  selected 
by  the  court  was,  In  substance,  like  that 
quoted  and  commented  upon  In  other  cases. 
See  Woodward  v.  State.  54  Tex.  Or.  R.  86, 
111  S.  W.  941j  Xoung  T.  State,  68  Tex.  Or.  R. 
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244,  110  S.  W.  445,  126  Am.  St.  Rep.  792: 
Robertson  t.  State,  83  lex.  Cr.  R.  244.  203 

W.  349;  Mason  r.  State,  88  Tex.  Cr.  R. 
646,  228  S.  W.  952. 

The  charge  on  the  law  of  provoking  the 
(llflioulty  was  not  wrong,  In  that  it  made  the 
jury  understand  that  If  appellant  fired  the 
fatal  shot  In  defending  against  an  attack 
whltrh  he  had  Intentionally  proToked  by  the 
use  of  means  reasonably  adapted  to  that  end, 
with  the  intent  to  kill  the  deceased  or  do 
him  serious  bodily  harnt,  bis  offense  was 
mnrder,  but  if  he  had  no  Intent  to  kill  or  do 
serious  bodily,  but  intended  to  do  some 
lesser,  harm,  he  still  would  not  have  the 
perfect,  though  he  might  have  had  the  Imper- 
fect, right  of  self-defense.  Jones  v.  State, 
17  Tex.  App.  611;  Branch's  Texas  Crim. 
r^w,  S  464.  In  framing  the  Charge  to  convey 
this  Information  to  the  Jury,  there  was  no 
error.  It  Is  appropriate.  In  connection  with 
the  charge  upon  this  subject,  to  Instruct  on 
the  converse  of  the  state's  theory.  Mason  v. 
State,  supra,  and  authorities  therein  cited. 
The  failure  of  the  court  to  do  so  in  the 
Instant  case  was  not  made  the  basis  of  com- 
plaint Id  an  exception  to  the  ch^i^.  Doubt- 
less, If  It  had  been,  the  charge  wo&ld  have 
been  made  more  spedfle  In  that  respect 

The  motion  Is  overruled. 


Ex  parte  REDWINE.   (Ne.  647S.) 

(Court  of  Oriminal  Appeals  of  Tezu.  Oct 
19^  1821.  Beheariiw  Denied  Jan. 
18,  1922.) 

t.  Constitutional  law  «=358— Pardon  ®=>2— 
Statate  regulating  Prison  Commission,  but 
■at  restricting  Governor,  Is  constitutional. 
Though  a  statute  In  any  wise  abridging  or 
infringing  the  power  given  the  Governor  by 
Const  art.  4,  |  11,  to  grant  reprieves,  com- 
mutations, and  pardons  would  be  unconstitn- 
tioaal,  sncli  parts  of  the  pande  law  as  prescribe 
rules  and  regulations  for  the  Prison  Commis- 
sion in  dealing  with  the  prisoners,  and  do  not 
Infringe  the  rights  of  the  Governor,  are  valid. 

2.  Par#M  «=ol4~ParoIe  oonditlonml  on  ek*. 
dloMe  ta  statiito  liooriwrate  atatvtB  tlwralK. 

Where  the  parole  granted  by  the  Governor 
was  expressly  conditioned  as  under  the  parole 
statutes  and  the  rules  of  the  Prison  Commis- 
sion, and  the  convict  accepted  such  parole, 
the  statute  and  rules,  regardless  of  tlielr  con- 
stitutionality, were  Incorporated  in  the  parole, 
the  same  as  if  they  had  been  written  tiierein 
at  length;  and,  since  those  conditions  are  nei- 
ther illegal,  immoral,  or  ImposBible  of  perform- 
ance, no  question  concerning  them  can  be 
raised  in  the  courts. 

3.  Pardon  ^^14— Parole  ooniNtioned  oa  Gov- 
ernor's revocation  preeladM  oovrt'a  liquify 

as  to  violation. 
Where  the  Governor  granted,  and  the  con- 
vict accepted,  a  parole  containing  a  condition 


that  the  convict  might  be  retaken  as  under  the 
original  sentence  under  the  direction  of  the 
Qovemor,  the  convict  cannot,  after  being  re- 
taken under  a  warrant  directed  by  the  Gov- 
ernor, raise  in  the  courts  the  question  of  the 
violation  of  the  conditions  of  his  parole. 

4.  Pardon  (S=»  1 0— UncondltloNal  pardon  oaabe 

revoked  only  for  frand. 
Though  an  unconditional  pardon  cannot, 
after  acceptance,  be  revoked  by  the  Governor, 
it  may  be  revoked  if  it  was  obtained  through 
fraud,  in  which  case,  if  no  tribunal  is  fixed  by 
its  tbrms  for  the  determination  of  the  issue, 
recourse  may  be  had  to  the  courts. 

Original  application  by  Jewel  Redwlne 
for  writ  ot  habeas  corpus,  to  procure  his 
discharge  from  custody  under  a  warrant  for 
his  return  to  the  penit«itlary  from  which 
he  had  been  released  on  parole.  Relatw 
remanded  to  custody. 

Burkett,  Anderson  &  On,  ot  BasOand,  for 
appelant 

a  U.  CurettHi,  Att7.  Goi.,  and  T.  E. 
Humphry,  G.  L.  Stone,  L.  O.  Sutton,  and  R. 
H.  Hamlltaii,  Asst  Attys.  Goi.,  fw  the  State. 

LATTIMORE,  J.  Upon  presentation  of  an 
ordinal  api^catlon  tiierefor  to  a  member  of 
this  court  In  vacatitm,  a  writ  of  habeas  cor- 
pus was  granted  relator  Jew^  Redwing  and 
made  returnable  hettm  the  full  court  at  this 
term.  Hie  matter  is  now  before  us  for  con- 
sideration on  the  merita  of  said  a^llcaUon. 

Rdatw  was  in  tiie  state  podtentlary 
serving  out  a  sentence  of  18  years  for  mur- 
der, .final  judgment  having  been  rendered 
against  him  In  said  cause  on  May  19,  1920 
(221  S.  W.  605).  On  November  22  or  23. 
1920,  one  G.  B.  Bedford,  of  Oisoo,  made 
written  application  duly  sworn  to  by  him 
asking  that  relator  be  paroled  to  him,  stat- 
ing therdn  that  he  agreed  to  furnish  emplfqr- 
ment  to  relator  until  the  latter  lecetved  Us 
flnal  disdiai^,  said  «npl(^ait  cmslstinK 
of  running  a  road  grader  on  a  county  road 
contract,  and  to  pay  relator  the  sum  of  ¥4.50 
per  day,  and  further  stipulating  to  report 
promptly  to  the  Prison  ,Commissloners  any 
absence  from  work,  or  any  violations  of  the 
conditions  ot  said  parole  on  the  part  of  re- 
lator. On  November  23,  1920,  the  following 
parole  was  issued  from  tiie  office  of  Gov. 
Hobby,  then  Governor  ot  Texas: 

**ProcIamation  by  the  Governor  of  the 
State  of  Texas. 
"To  AH  to  Whom  These  Presents  shall  come: 

"Whereas,  at  the  r  term,  A.  D.  19—,  of 

the  district  court  of  Eastland  county,  state  of 
Texas,  Jewell  Redwine  was  convicted  on  a 
charge  of  murder,  and  his  puoishment  assessed 
at    years  confinement  In  the  state  peni- 

tentiary; and 

"Whereas,  it  appears  that  applicant  has  now 
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been  confined  tn  tib«  county  Jafl  for  more  tban 
23  months,  and  now  Hon.  O.  B.  Bedford  ii 
■eking  tor  hie  BWole;  and 
**Wbereas,  Bon.  G.  B.  Bedford  agreea  to  pay 

the  said  Jewell  Red  wine  the  aum  of  $4.50  per 
dar  for  his  serricea  rtuming  a  road  grader 
on  the  connty  road,  also  to  take  a  friendly  in- 
terest in  him  and  to  report  to  the  commisaloD- 
ers  each  month  In  regard  to  his  health  and  con- 
dnct; 

**Whereas,  the  Board  of  Prierai  GommisBion- 
vm,  who  iOTestisated  the  facts  rarrooDdinf  this 
case,  recommend  that  the  applicant  be  per- 
mitted to  go  ODt  of  the  confines  of  the  prison 
endosnres,  and  yet  remain  in  the  boundaries  of 
the  state  of  Texas,  subject  to  the  rules  of 
parole  as  provided  by  tiie  Board  irf  Prison 
Oommissiooers : 

"Now,  therefore.  I,  W.  P.  Hobby,  Goremor 
of  Texas,  do  by  virtue  of  the  authority  vested 
In  me  by  the  Constitution  and  laws  of  this 
state,  hereby,  for  the  reason  specified,  now  on 
file  in  the  office  of  the  Secretary  of  State, 
grant  tibe  said  JeweU  Bedwine  a  parole,  con- 
ditioned on  his  or  her  good  behavior  and  ob- 
servance of  the  law  and  rules  under  which  ap- 
plication for  a  parol  waa  made. 

"In   testimony   whereof   I   have  hereunto 
nsned  my  name  and  caased  the  seal  of  state 
to  be  hereon  Impressed,  at  the  ci^  of  Austin, 
this  23d  day  of  Nov.,  A.  1920. 
"[SeaL]  W.  P.  Hobby. 

*H3oTemor  of  Texaa. 

*B7  the  Goremor: 
"G.  D.  IDma,  Swsretary  of  SUte.** 

It  appears  that  thereupon  relator  was  re- 
leased fr<Hn  said  confinement  On  July  1, 
1021,  Gov.  N^,  who  had  succeeded  Gov. 
HoU)7,  lasued  flie  ftdlowing  prodamaUw: 

Trodamatloii  1^  the  Goremor  of  the 
Sute  of  Texas. 

To  All  to  Whom  Theae  Presents  Shall  Come: 
^'Whereas,  at  the  August  term.  A  D.  1919, 
of  the  diatrict  court  of  Bastland.  state  of  Tex- 
as, JeweU  Bedwine  was  eonrlcted  of  a  felony, 
to  wit,  nancdeir.  and  hii  ponishmant  naeeaed 
at  eigjiteen  ymrs'  emifinemait  In  1^  State 
Penitentiary;  and 

"Whereas,  it  is  now  appearing  to  me  that 
tiie  said  JeweU  Bedwine  was  on  the  25th  day 
of  November,  A.  D.  1920.  granted  a  parole  by 
the  then  Governor  of  Texas,  and  that  he  waa 
paroled  to  one  G.  B.  Bedford  of  Oaco,  Texas; 
and 

"Whereas,  It  further  appearing  to  me  that 
the  said  Jewell  Bedwine  has  broken  the  terms 
and  agrecnont  ondar  wUdi  he  waa  granted  a 
pan^: 

"Now.  therefore.  I,  Pat  H.  Neff,  Goromor  of 
Texaa.  do.  for  legal  and  satisfactory  reason, 

by  virtue  of  the  authority  rested  in  me  under 
the  C<HistitutIon  and  laws  of  the  state  of  Texas, 
hereby  revoke  the  parole  of  the  said  Jewell 
Bedwine,  and  direct  that  he  be  again  taken 
into  custody  and  taken  to  and  confined  in  the 
State  Penitentiary  untQ  the  axpiratioa  of  his 
full  term  of  sentence. 

"Ja  teatiawmy  whereof  I  have  hereunto  signed 
■J  name  ofidaUy  and  caused  the  seal  of  atata 
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to  be  hereon  impressed  at  the  dty  of  Austti^ 
Texas,  this  the  Ist  day  of  July,  A.  D.  1821.  . 
"[Seal]  Fat  H.  Neff, 

**G«Tenwr  ot  Texas. 
"S.  Ii.  Staples.  Secretary  of  SUte." 

On  Jul7  2, 1821,  the  Board  of  Prison  Omi- 
mlssloners  of  this  state  made  the  following 

order: 

"Ofllce  of  Board  of  Prison  Commlerionera. 

"Huntarille.  Texas,  July  2,.  1921. 

"There  coming  on  for  c<Hiaideratlon  certain 
proclamations  made  and  lasued  Iv  the  Goremor 
of  the  state  of  Texas,  under  date  of  July  1, 
1921,  duly  attested  by  the  Secretary  of  State, 
revoking  paroles  heretofore  granted  to  the  fol- 
lowing named  convicta  and  directing  that  said 
conricts  be  again  taken  into  custody  and  con- 
fined in  the  State  Penitentiary;  each  until  the 
expiration  of  his  respective  sentence,  the  names 
of  the  convicts  whose  paroles  were  so  revoked 
and  the  dates  ot  issuance  of  such  paroles  being 
as  follows,  to  wit: 

Name  of  Conrlct  Pate  Paroled. 

Jewell  Redwine  Norember  25,  1920. 

J.  W.  Roberta  December  17,  1920. 

Jewell  Garrett  December  22, 1920. 

Jim  Carson  Norember  28, 1920. 

W.  McComiee  January  21, 1020. 

"It  further  appearing  that  the  above-named 
convicts  have  not  completed  serring  the  sen- 
ten  cee  heretofore  passed  upon  them,  that  t^ey 
are  not  now  In  custody  nor  confined  in  the 
penitentiary  In  pursuance  of  said  sentences, 
and,  their  paroles  having  been  revoked,  that 
they  are  legally  bound  to  complete  the'  serving 
of  such  sentences,  it  Is  therefore  unanlmowdy 
resolved  and  ordered  by  the  Board  of  Prison 
Commissioners  of  the  state  of  Texas  that  eacn 
of  said  convicts  be  retaken  In  custody  and  re- 
turned to  the  penitentiary  to  complete  hia  re- 
spective term  In  accordance  with  the  order, 
judgment  and  aentence  of  the  court  on  ffle;  it 
being  herri>y  further  unanlmonaly  ordered  that 
audi  warrants,  orders,  notices  or  iastmctfoiu 
as  may  be  legally  *neeessai7  be  forwarded  to 
the  aheriSs  of  the  various  conntiea  in  whidi 
such  paroled  convicts  are  now  located,  (Erecting 
and  authorizing  such  sheriffs  to  take  and  retain 
Baid  convicts  in  their  custody  until  such  time 
SB  they  may  be  delivered  to  duly  authorized 
agent  or  agenta  of  the  state  penitentiary. 

"I  hereby  certify  that  the  foregoing  is  a  tme 
and  correct  copy  of  order  duly  adopted  at  a 
regular  meeting  of  the  Board  of  Prison  Com- 
missioners of  the  state  of  Texas,  held  in  its 
offices  at  Huntsville,  Texas,  on  the  2d  day  of 
July,  1921. 

"Given  under  my  hand  and  seal  of  the  Com- 
mission, this  9th  day  of  July,  1921. 

"[Seal.1  O.  F.  Wolff, 

"Secretary,  Board  of  Prison  CommiasionerSf 
"State  of  Texaa," 

A  warrant  was  lasued  for  the  arrest  of  re- 
lator and  his  recMnmltmait  to  the  peniten- 
tiary, as  under  bis  said  sentence,  and  from 
custody  under  aoid  warrant  he  seeks  relief 
in  the  present  proceeding.  In  an  agreed 
statement  of  facts  accompanying  the  aroU- 
catl<Ht  appear  the  rules  of  the  Prlsoa  Oom- 
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mlsiion  in  r^rd  to  parole,  from  wbldi  we 
learn  that,  U  a  paroled  prlsooer  desirefl  to 
diango  bla  employment  or  resideooe,  be  must 
flrat  make  appllcs(i<m  In  writing  to  the 
Prison  Commission^  and  obtain  th^r  COQ- 
sent  to  such  cluuige;  also  that  any  paroled 
prisoner  shall  be  liable  to  be  retaken  and 
returned  to  the  penitentiary  for  any  reason 
deemed  sufficient  to  the  Prison  Commission ; 
also  that  no  application  for  parole  will  be 
cmisidered  unless  the  applicant  has  served 
the  nTlnlraum  tbne  flxed  by  law  for  his  pun- 
ishment for  the  crime  fm*  which  he  was  con- 
'Tlcted.  From  said  agreed  statement  It  also 
appears  that  relator  worked  for  said  Bed- 
ford but  a  few  days  after  his  release,  and 
bad  made  a  numbw  of  changes  of  employ- 
m&it,  none  of  which  had  been  reported  to 
tile  Prison  Oranmisslon,  and  to  nme  of  whldli 
they  had  given  their  consent. 

As  we  understand  the  certificate  of  Acting 
Secretary  of  State  C.  W.  Payne,  dnd  thej 
statement  of  Mr.  Slngletary,  chief  derk  of) 
the  criminal  records  department  of  the  State  i 
Fmltentlary,  both  of  which  appear  in  said 
statemoit  of  facts,  the  record  shows  no  rec- 
ommendation by  the  Prison  Oommlssloo  of 
the  par<He  of  relator. 

The  parole  statutes  of  this  state  appear  in 
chapter  4,  tit.  12,  of  Vernon's  Crim.  Proc. 
We  observe  that  article  1057C  tbereof  for- 
Uds  craifiidwatiOD  of  a  parole  for  a  convict 
till  he  has  served  the  minimum  time  fixed  by 
Us  sraiteBce,  and  tbat  artide  1057A  states 
as  conditions  to  the  grantbit  of  a  parole 
that  the  prismer  shall  be  subject  to  the  pro- 
visions ot  tills  act,  and  to  the  relations 
and  conditions  which  may  be  made  by  the 
Prison  Cfflnmisdon;  nrtlde  1<K7H  aufhor- 
iMS  8  maiority  ttf  ttie  Prison  Oommission,  if 
tbes  have  reasooahle  cause  to  believe  a 
priscmer  has  violated  his  ^otcHe,  etc.,  to  issue 
a  warrant  fbr  him  and  have  liim  returned 
to  the  penitentiary:  artide  1057B  provides 
that,  during  the  life  of  the  parole,  the  pris- 
ons shall  l>e  subject  to  he  taken  bade  at  any 
time  as  under  the  original  sentaice,  "but 
aucb  retaking  shall  be  at  the  dlroction  of 
the  Governor." 

[1]  R^ator  raises  the  question  of  the  con- 
stitutionality of  the  parole  law,  which  mat- 
ter we  discuss  no  further  tban  to  say  that 
any  part  tbovof  wherein  the  right  and  pow- 
er of  the  chief  executive  to  grant  reprieves, 
commutations,  and  pardons  under  the  terms 
of  section  11,  art.  4,  of  our  ConstltutliHi,  is 
in  any  wise  abridged  or  Infringed,  would  be 
held  by  us  to  be  unconstitutional;  but  such 
parts  of  said  parole  law  as  prescribe  rules 
and  relations  for  the  action  of  the  Prison 
Commission  in  dealing  with  the  prisoners 
and  their  duties,  whidi  do  not  abridge  or 
Infringe  said  rights  of  the  Oovernor  above 
mentioned,  would  be  uphdd  by  us.  No  par- 
tlenlar  part  <tf  said  law  being  here  assailed, 


furthw  than  na  just  stated,  wo  do  not  Cad 

called  upon  at  this  tbne  to  go. 

[2]  Irrespective  of  tiie  queetlon  of  consti- 
tutionality, we  are  of  opinion  that,  by  reason 
of  his  reference  thereto  In  the  parole  granted 
herein,  and  his  having  expressly  made  such 
grant  conditioned  as  under  the  law  and 
rules  of  the  Prison  CommlssiOD,  the  Oover- 
nor thereby  granted,  and  the  relator  accept- 
ed, said  parole  with  the  parole  statutes  and 
the  rules  of  the  Prison  Commission  rdating 
thereto,  as  much  a  part  of  same  as  if  ibey 
had  been  written  therein  at  length.  We  are 
of  oi^on  that,  In  the  eserdse  of  executive 
clemency  to  one  convicted  of  a  felony,  the 
Governor  may  impose  such  condltiiHis  as  he 
sees  fit,  and  this  may  be  dooe  by  direct  ex- 
presslon  or  by  reference  and  implication, 
and,  as  has  often  been  said,  it  Is  only  wheo 
the  conditions  are  illegal,  Immoral,  or  im- 
possible of  performance  that  any  question 
concerning  them  can  be  raised  In  the  courts. 

[8]  If,  then.  Gov.  Hobby  granted  and  re- 
lator accepted  a  parole  containing  a  oondi- 
tlon  that  the  prisoner  might  at  any  time  be 
retaken  as  under  the  original  sentence,  and 
that  Buch  retaking  was  to  bo  under  the  di- 
rection of  the  Governor,  and  It  further  ap- 
pear that  the  Governor  has  directed  that  such 
prisoner  be  retaken,  and  a  warrant  has  been 
Issued  by  virtue  of  such  directlan,  and  the 
prisoner  retaken  thereund^,  we  see  no  reason 
to  believe  that  such  restraint  violates  any 
ri^ts  of  sudi  priscmo:,  the  relator  In  the 
Instant  case.  We  do  not  Oilnk  It  necessary 
that  the  question  of  whether  relator  had  vi- 
olated the  terms  of  bis  parole  be  passed  up- 
<m  by  the  courts  in  tny  cass  wbanln  the 
oonditlona  ot  the  grant  make  tl^  detwmlna- 
tlon  of  th^r  vlolatlfm  and  tb»  refncarcen- 
tiaa  of  the  prlsono:  a  matter  for  ttie  Gover- 
nor, or  the  Priaini  Commission  and  the  Gov- 
ernor. This  question  has  <tftea  been  om- 
sldered  and  discussed  by  various  courts  of 
last  resort  la  ttils  and  other  states  and  the 
nation,  and  the  c<mdusi<Hi  seems  universal 
that,  by  whatever  name  tlie  grant  ctf  relief 
may  be  called,  its  eserdse  by  the  authority 
doOied  by  the  Constttutitm  with  Budi  pow- 
er, if  conditional,  must  be  construed  by  all 
parties  affected  according  to  said  conditi<ma. 
If  the  terms  of  the  grant,  expressly  or  by 
necessary  ImpUcatlcHi,  make  any  other  au- 
thority than  the  courts  the  arbiters  of  tb« 
question  as  to  when  the  conditions  of  the 
grant  have  been  violated,  then  the  prisoner's 
quarrel  lies  not  with  the  courts  tor  refusing 
to  assume  jurisdiction,  but  with  the  Gover- 
nor whem  he  made  the  terms  of  the  grant, 
and  the  prisoner  blmself  when  he  accepted 
them.  Oarr  v.  state,  19  Tex.  App.  635,  53 
Am.  Bep.  395;  Ex  parte  Rice,  72  TeX.  Or.  S. 
587, 162  S.  W.  891 ;  Ex  parte  Nelson,  84  Tex. 
Cr.  B.  670,  209  S.  W.  148 ;  Arthur  v.  Craig, 
48  Iowa,  aOi  80  Am.  Rep.  899;  Btato  ex 
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kL  CCoonor  t.'  WolfW.  SS  Mltm.  185,  54  N. 
W.  lOW,  1»  Ll  B.  A.  788,  89  Am.  St.  Bep. 
582  ;  20  RqUii;  Gftse  l4iw,  p.  (nS,  and  au- 
UHnrides  dted ;  24  Am.  &  Eng.  Bacy.  of  Law, 
p.  685.  and  anttiorldes  dted;  B«  Oondition- 
al  Wacfiarg©  of  Conrtcts,  73  Vt  414,  51  Ati. 
10,  66  L.  B.  A,  658 ;  Fuller  v.  State,  122  Ala. 
32,  26  Soutll.  146.  45  L.  B.  A.  602,  82  Am.  St 
Bep.  IT;  Ex  parte  Pattersra,  04  Kan.  439, 
146  Pac.  1000.  L.  B.  A.  l»16r.541;  Ex  parte 
Horine,  11  Okl.  Cr.  517,  148  Pac.  825,  L.  B. 
A.  1015F.  648 :  State  r.  Hunter,  104  Am.  St 
Bep.  361.  124  Iowa,  660.  100  N.  W.  610: 
Woodward  v.  Murdock,  124  Ind.  439,  24  N. 
E.  1047. 

[4]  We  do  not  question  the  corre<!tness  of 
those  dedBlons  which  hiMd  that,  an  tmcon- 
dittonal  pardon  having  been  granted,  de- 
livered, and  aoce|)ted.  the  Gorernor  has  no 
power  to  reT<^ ;  but  we  .observe  that  these, 
and  other  authorities,  se^  to  recognize  that 
when  ndi  pardon  was  obtained  through 
fraud  same  may  be  revoked.  In  which  case, 
if  no  tribunal  Is  fixed  by  the  terms  of  the 
Instrument  itself  for  the  determhiallon  of 
Chat  Iflsu^  recourse  may  be  had  to  the 
courts. 

We  liave  not  discussed  s^parat^y  the  va- 
rious questions  as  presented  by  relator  In 
the  able  brief  of  his  counsel,  but  bdieve  we 
have  fully  covered  all  ot  the  grounds  of  his 
contentions.  Not  being  able  to  agree  there- 
with, the  relator  will  be  rananded  to  the 
custody  of  the  offlcov  charged  with  the  ex> 
ecution  of  the  warrant  for  hia  arrest  fund 
return  to  the  penitentiary. 


MeOUFF  T.  STATE.    (Ne.  M67.) 

(Court  of  Criminal  Appeals  of  Texas.  Nov.  16, 
1921.  Behearing  Denied  Jan.  18, 

1022.) 

1.  Jsry  <8=»70( I)— Special  veatre  hsM  prefer- 
V  refusd  la  roMMry  ease. 

Where  indictment  in  robbery  ease  made  no 
refereoee  to  the  use  of  firearms,  and  tlie  ease 
was  not  submitted  to  the  Jury  ss  a  eq^tal  oi- 
fense,  there  was  no  error  in  refusing  a  spedal 
noire.  ^ 

2.  Crlsilaal  law  4=»595(e)— No  abase  of  drs- 
eretloa  la  rsTuslso  oostlnuanoe. 

In  a  prosecution  for  robbery,  where  accused 
testified  to  the  defense  of  alibi,  and  said  that 
be  was  at  tlie  home  ot  a  ccrtabt  person.  Md, 
that  court  did  not  abuse  its  discretion  in  deny- 
ing an  i^tplication  for  a  continuance  <m  ac- 
eonnt  of  the  absecce  by  reaeon  of  sickness  of 
the  person  at  whose  home  accused  testified  he 
was,  the  time  ite  was  at  soch  person's  home  be- 
isg  Indefinite. 

Appeal  from  Criminal  Distiict  Court,  Dal- 
las County;  C.  A.  Plppen,  Jadge. 


STATE  99 
■.w.) 

Lewis  HcDuff  was  convletBd  6C  nbbery. 
and  anwCLla.  Affirmed. 

Ed  B,  Freeman,  Howard  H.  Dalley,  J.  T. 
Kelly,  and  P.  C  Short,  all  of  Dallas,  for  ap- 
pelant 

B.  Q.  Storey,  Asst  Atty.  Gen.,  for  the 

SUte. 

MOBBOW,  P.  J.  C(mvlctlon  is  for  rob- 
bery; punishmoit  fixed  at  confinement  in  tlie 
penitentiary  for  a  period  of  25  years. 

[1j  The  indictment  makes  no  reference  to 
the  use  of  firearms,  and  the  case  was  not 
submitted  to  the  Jury  as  a  capital  oCCensa 
There  was  no  error  In  retiislpg  a  special  ve- 
nire. Gonzales  v.  State.  88  Tex.  Or.  B.  2C0, 
226  S.  W.  405. 

The  robbery  was  committed  at  nigbttime, 
and  the  appellant  was  definitely  Identified  by 
ttLe  Injured  party  as  the.  perpetrator  of  the 
ofFoisa  He  lived  near  by,  and  was  well 
known  to  the  witness. , 

[t]  Appellant  testified  to  the  doCense  <tf 
aliU.  His  testimony  on  the  subject  was  in- 
definite as  to  the  time  of  the  day*  but  in  it  ha 
said  that  he  went  to  the  home  ot  bis  slstei^ 
in-law,  Uattle  Parton,  and  made  some  cofFee. 
He  presented  an  application  for  a  outinu- 
ance  on  account  of  the  absence  of  Mattie  Par- 
ton,  who,  at  the  time  of  the  trial,  was  al- 
leged to  have  been  sick.  A  subpoena  was  Is- 
sued and  served  upon  her  upon  the  day  ot 
the  trial.  The  application  was  indefinite,  and 
alleged  in  general  terms  that,  at  the  time  of 
the  offense,  appellant  was  at  the  home  of 
Mattie  Parton.  It  appears  from  the  fads 
developed  that  the  appellant  the  injured 
party,  and  Bfattle  Parton  were  all  residents 
of  the  same  locality.  The  affidavit  of  the 
witness  to  the  ^ect  that  she  would  not 
give  the  testimony  vaa  used  on  the  moUon 
for  new  trial.  We  are  unable  to  condude 
that,  in  oveoTuling  the  motion  to  continue  or 
the  motion  for  a  new  trial,  the  court  abused 
the  discretion  whtdi  is  vested  In  It  by  law. 

No  error  an^eaiins,  the  Judgment  Ii  af- 
firmed. 

On  Bfotlcm  for  B^iearing. 

We  must  reiterate  our  condodon  that  the 
record  reveals  no  error  warranting  reversaL 

The  state's  witness  fixes  tlie  time  and  i^aoe 
ot  ttie  robbery,  and  definite  IdentlfleB  the 
appellant  as  Its  perpetrator.  It  todc  plaoa 
on  the  28tb  of  F^ruary,  between  sundown 
and  dark. 

In  ills  application  for  a  continuance,  it  la 
asserted  that  the  absent  witness.  Mattie  Par- 
ton,  would  testify  that  at  the  very  time  the 
oflfense  was  committed  the  appellant  was  at 
the  home  of  the  witness,  and  not  In  proxim- 
ity to  the  place  of  the  commission  of  the 
ofl!«ise.  No  details  are  given  in  the  applica- 
tion as  to  the  hour  of  the  day  at  which  the 
ai^llant  was  at  the  witness*  house,  but  the 
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conclusion  Is  rdled  upon  that  be  was  there 

when  the  offense  waa  committed. 

Appellant  says  that  on  the  day  of  the  rob- 
bery, he  worked  for  a  man  named  Cramer; 
that  he  spent  bis  nlghta  on  Taylor  street, 
near  the  home  of  Vale,  the  Injured  party; 
that  he  did  cot  rob  Vale ;  that  he  flrst  learn- 
ed of  It  when  he  was  told  that  his  stepson 
Miller  had  been  arrested  for  It;  that  when 
he  quit  work  on  the  day  In  question,  he 
went  to  "Frank's"  house;  that  he  and  Frank 
w^t  and  got  some  coffee  and  returned  to  the 
bouse  of  Mattie  Parton  and  made  aome 
coffee. 

Cramer,  appellant's  employer,  was  not  call- 
ed as  a  witness.  The  time  tbat  he  left  his 
work  Is  not  revealed  by  appelant;  the  per- 
son whom  he  calls  "Frank,"  who,  from  hla 
testimony,  was  with  him  at  the  time  he  was 
at  tbe  home  of  the  absent  witness  Mattie  Par- 
tem, Is  not  called  as  a  witness,  and  appd- 
lanf  s  testimony  does  not  designate  the  hour 
be  claims  to  have  been  at  her  house.  From 
the  qualification  of  the  bill.  It  appears  that 
the  absent  witness,  Mattie  Farton,  who  was 
a  sister-in-law  of  the  appellant,  made  an  af- 
fldavit.  which  was  used  on  motion  for  new 
trial,  to  the  effect  that  she  would  not  give 
the  testimony  imputed  to  her  In  Oie  madoa 
for  a  continuance. 

Tn  the  light  of  the  facts  dereloped  upon  the 
trial,  and  upon  tbe  hearing  of  the  motion  tor 
new  trial,  the  actlun  of  the  trial  Judge  In 
orermllng  Ae  motlim  was  dearly  not  an 
abuse  c£  his  discretion. 

The  motion  for  nbearliig  la  orermled. 


T0WN8END  v.  STATE.    (N«.  6496.) 

<Conrt'of  Grfaninal  Appeals  of  Tezaa.  Nor. 
80, 1921.  On  Motion  for  Robearinf, 

Jan.  U,  1922.) 

1.  Crltnlnal  law  e=>5\ I  (2)— Evldsnee  of  accom- 
plices against  aooused  nust  ba  corroborated 
by  evldenoe  eosaeotlnB  aocased  with  orima. 

Under  Vernon's  Ann.  Code  Or.  Ftocl  1916, 
art  801,  no  nuttar  how  mndi  credoice  the  jury 
mt^  gm  to  the  testimony  of  an  accomplice 
or  any  number  of  accompUces,  tbe  accused 
cannot  be  convicted  on  such  testimony  unless 
there  Is  corroborative  evidence  which  in  and 
of  itself  tends  to  connect  the  sccnsed  with  the 
commission  of  the  crime,  and  the  corroboration 
is  not  sufficient  if  it  merely  shows  that  a  crime 
has  been  committed. 

2.  Criminal  law  «=9Sii(l)— Evldasca  held  la- 
sDfflclent  to  eorroborata  testlmsRy  of  ae- 
oomplleas. 

In  a  proseeatlon  for  seDing  intoxicating 
Uqnor,  evidence  held  inenffident  to  corroborate 
the  testimony  by  the  accvmpUeas  of  accused 
againat  him. 


On  Motion  for  Rehaarlng. 

3.  CrlMlaal  law  «=»S10— Aooonplloe*'  tasttna* 
ny  of  corpas  MloU  mmt  be  oerroboratatf. 

Where  an  offense  is  proved  by  accomplices, 
under  Vernon's  Ann.  Code  Or.  Proc.  1916, 
art  801,  a  conviction  caimot  be  anstained  on- 
less  the  accomplice  testimony  of  the  corpas 

delicti  la  corroborated. 

Appeal  from  District  Court,  Smith  County; 
J.  R.  Warren,  Judge. 

Cecil  Townsend  was  convicted  of  selling 
Intoxicating  liquor  In  violation  of  the  Dean 
Law,  and  be  appeals.  Reversed  and  re- 
manded. 

Gentry  &  Gentry,  of  Tyler,  for  appellant 
Brady  P.  Gentry,  Co.  Atty.,  of  Tyler,  and 
R.  G.  Storey.  Asst  Atty.  Gen.,  for  the  SUte. 

LATTIMOBE,  J.  AppeUant  waa  ccmvlcted 
In  the  district  court  of  Smith  county  of  sdUng 
Intoxicating  liquor  In  violation  of  the  Dean 
Law.  (Laws  1919  [1st  and  2d  called  Seas.] 
c.  78),  and  his  punishment  fixed  at  confine- 
ment In  the  penitentiary  for  two  years. 

[1]  We  do  not  deem  It  necessary  to  discuss 
any  question  save  that  of  the  suffldency  of 
the  evidence.  The  conviction  rested  largely 
uiwn  the  testimony  of  certain  witnesses  who 
purchased  the  alleged  Hquor,  and  therefore 
were  accomplices.  These  parties  said  they 
saw  appellant  on  the  street  and  made  ar- 
rangements with  him  to  get  them  somV  whis- 
ky, and  that  later  be  came  to  an  appointed 
place  In  a  Studehaker  car,  and  that  one  ot 
tfa^  went  to  said  car  and  got  firom  appel- 
lant a  fruit  Jar  containing  the  Uquor.  It  Is 
statutory  that,  no  matter  how  much  credence 
the  jury  may  give  to  the  testimony  of  one 
who  Is  an  accomplice,  or  to  any  number  who 
are  accomplices,  the  accused  cannot  be  con- 
victed on  such  testimony  unless  there  be 
corroborative  evidence  which  in  and  of  Itself 
tenAa  to  connect  the  accused  with  the  con^ 
mission  of  the  crime,  and  the  corroboration  Is 
not  sufficient  If  It  merely  shows  that  a  crime 
has  been  committed.  Article  801,  Vemtrn's 
C.  C.  P.  In  testing  the  sufficiency  of  evidence 
offered  as  such  corroboration,  resort  has 
often  been  had  to  a  consideration  of  such 
evidence  alone  In  order  to  see  If  there  be  in 
It  any  fact  which  tends  to  point  to  the  a<y 
ensed  as  the  crIminaL  Roach  v.  State,  8 
Tex.  App.  478;  Welden  v.  State,  10  Ter.  Appb 
400;  Blakely  T.  State.  24  Tex.  App.  025, 
7  S.  W.  233,  6  Am.  St  Rep.  912;  Chandler  T. 
State,  280  S.  W.  1000. 

[t1  Applying  this  rule,  we  find  that  the 
evidence  aside  from  tbat  of  tbe  accomplices 
shows  that  on  the  night  of  March  11,  1921, 
some  one  drove  a  Studehaker  car.  No.  600237, 
up  to  a  point  In  the  city  of  Tyler  near  a  Ford 
car,  and  that  George  Davis,  one  of  tbe 
accomplice  witnesses,  went  from  the  Ford 
car  to  tbe  Studehaker,  and  that  some  one  In 
the  Studehaker  car  gave  him  a  padcagoi 
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to  appellant's  bzotber,  and  that  app^Uant 
drore  that  car  nffire  freaoentlr  ttaan  any  one 
dse.  No  fme  Ideotlfied  the  driver  of  tho 
Stndebaker  car  m  anggested  that  It  was 
appellant  No  deacrlptton  vas  given  of  the 
man  dilTli«  It  It  la  diown  tiiat  otbera 
drove  aald  car.  We  Gtrnfeaa  anr  Inability  to 
Bee  In  this  any  fact  wfalA  would  fairly 
tend  to  point  out  appellant  aa  having  commit- 
ted the  crime  of  selling  Intoxicating  liquor. 
Chandler  v.  State.  280  S.  W.  1000,  1001. 

Becanae  of  the  insufficient  of  the  testi- 
mony to  corroborate  that  of  the  accottfplicee, 
tb»  Judgment  will  be  revised,  and  the  oiaae 
remanded. 

On  Motion  for  Btihearlng. 

MO^OW,  P.  J.  [I3  The  oflTenae  Is  proved 
by  accompllcefl.  The  conviction  cannot  be 
anatained  unless:  (a)  The  acconQ>llce  testi- 
mony of  the  corpus  delicti  ts  corroborated; 
and  Cb)  there  Is  other  testimony  tending  to 
cramect  the  app^ant  with  the  commission  of 
the  offense.  Crowtil  v.  State,  24  Tez-A^k  410. 
6  S.  W.  818;  Hanson  v.  State,  27  Tex.  Apj^ 
140,  U  S.  W.  87;  Tnielore  v.  State,  44  Tex. 
Or.  R.  289,  71  a  W.  601;  BnUng  Case  Law. 
ToL  1.  p.  169;  Slaughter  t.  Stat^  86  Tex.  Cr. 
B.  827.  218  S.  W.  767. 

To  corroborate  the  accomidices  to  the  point 
that  the  offense  was  oonulttsd  by  some  «ne 
Is  ttie  testimony  of  tbe  nonaocompllce  wttness 
that  he  saw  a  padcage  containing  a  fruit  Jar 
delivered  bo  the  accomplices  In  a  manner  and 
at  a  time  and  place  colndding  with  thtir 
testimony.  The  omtoits  of  the  package  were 
unknown  to  the  ntma^mpllce  witness. 

If  It  be  assumed  that  the  corroboration 
fras  anfllelent  to  MtabUsh  Qie  fact  that  the 
(rffense  was  cmamitted,  tihe  questkm  remains: 

"Did  the  eorroboratliig  evidence  meet  the  de- 
mand of  the  Btatate  requiring  that  the  corrobo- 
ration  tend  to  cooiteot  tfe*  aoNMd  with  the 
commission  of  the  offense?" 

Upon  the  Identity  of  the  aroellant  as  the 
person  who  delivered  the  package  to  the 
prosecuting  witness  the  evidence  la  drcum- 
stantlaL 

To  the  Inquiry  of  the  alleged  pnrdiaser 
whether  appellant  knew  where  he  could  get 
whisky,  he  replied  that  he  did  not  Appel- 
lant's brother  owned  a  Stndebaker  automo- 
bile which  was  used  as  a  service  car  and 
generally  driven  by  the  appellant,  thou^ 
sometlnres  by  the  brother.  A  few  minutes 
after  talking  to  the  alleged  purchaser,  appel- 
lant talked  to  over  the  telephone  and  went 
In  the  car  mentioned  with  another  person  to 
the  fair  grounds,  reappearing  at  the  place 
where  the  car  usually  stood  about  forty  min- 
utes later.  At  some  time  between  8  and  10 
o'clock,  a  state's  witness,  other  than  tho 
accomplice,  saw  some  person  sitting  on  the 
driver's  seat  in  the  Studebaker  automobile 


appdiant's  brother  and  deliver  a  padcage  to 
the  alleged  purchaser  of  the  whisky.  The 
identity  of  the  appellant  aa  such  person  was 
essential  to  the  state's  case.  Admittedly  ap* 
pdlantf  a  brotiier  owned  and  aomettmes  drove 
the  car.  The  corroborating  witness  does  not 
assume  to  say  that  on  the  occasion  meutioned 
the  appellant  waa  driving  it  wa  does  he  state 
that  the  i»erson  who  delivered  the  package 
was  alone  'In  the  car.  The  car  was  used  for 
carrying  paBsengers,  and,  so  ftir  as  the  evi- 
dence reveals,  the  tme  who  ddlvered  the 
package  may  have  been  a  passenger  or  appel- 
lant's brother. 

To  meet  the  measure  of  Che  law,  it  Is  neces- 
sary, on  the  present  record,  that  13ie  erld^iee 
exclude  to  a  moral  certainty  the  theory  that 
the  person  delivering  the  package  was  other 
than  the  appellant 

The  motlim  is  overruled. 


8VIOL0W  V.  STATE.  (No.  6917.) 

(Gomt  of  Griminsl  Appeals  of  Texas.  Dee.  7, 
1921.  Behearing  Denied  Jan.  U,  1922.) 

1.  Criminal  law  «=»475— Physlciaa's  tsttlMOay 
that  pipe  thowB  hiia  wblis  tsetlfylso  was  a 
deadly  weapoa  held  admlsalUs. 

In  prosecation  for  aggravated  assaatt,  tes- 
timony of  phytidan  who  had  attended  prosecot- 
ing  witness,  and  w^bo  while  testJfyfaig  was 
■hown  1M  piece  of  Im  pipe  with  lAhA  the 
Injnry  was  Inflicted,  that  sndi  a  ^ace  of  lr«n 
pipe  when  used  as  a  weapon  was  a  deadly  weap- 
on, Md  admissible. 

2.  CrlnlBal  taw  •s»l  169(9)— TsstlBiaBy  adiilt- 
ted  uader  oae  ooaat  banaless  la  view  ef  gaa- 
•raj  verdfot,  whldi  oould  ba  roferrsd  to  sUisr 

count. 

Where  information  charged  aggravated  u- 
saalt  in  two  counts,  one  asserting  serioas  bodi- 
ly injury  and  the  otber  the  use  of  a  deadly 
weapon,  and  where  the  verdict  of  guilty  was 
general,  the  admission  of  a  phyddan's  opinion 
that  the  pipe  used  by  defendant  in  inflicting  the 
Injury  was  a  deadly  weapon,  if  error,  waa  barm- 
lese,  sines  the  verdict  nii^t  be  referred  to  the 
other  coant 

3.  Asaasit  aad  battery  «=a9S— Whether  lajary 
laflletad  was  a  ssrioas  bodily  lalary  bald  far 

J«nf. 

In   proseevtion   for   sggravated  aasanlt 

whether  the  injury  Inflicted  by  defendant  waa 
a  serious  bodily  injury  Md  for  the  jury. 

4.  Aaaaalt  aad  battery  «S954  —  Aay  lajsry 
whleh  fives  risa  to  appreheaslsa  sf  daafsr  ta 

health  a  "serious  bsdily  Isjury." 
In  a  proaeeution  for  aggravated  assault 
any  injury  which  gives  rise  to  apprehensiw  of 
danger  to  health  wodd  he  deemed  a  serious 
bodily  Injury. 

[Ed.  Note.— For  other  definitioDs,  see  Words 
and  Phrases,  First  and  Second  Series,  Serlona 
Bodily  Harm  or  Injury.] 
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Appwa  fniB  Wlohlta  Oounty  Court;  Ony 
Jtogan,  Jndfe. 

Vtank  Svldlow  was  wmvlcted  of  aggravat- 
'ed  assault,  and  be  anDeals.  Affirmed. 

MathlB  A  CaldweU,  of  Wlcblta  Falls,  for 
appellaat 

R.  Q.  Storey,  Asst.  Atly.  Gen.,  for  tbe 

.  State. 

V  XiAlTIMORE,  J.  Appellant  was  convict- 
ed In  the  countj*  court  of  Wichita  county  of 
Aggravated  assault,  and  his  puulsbment  fixed 
■at  a  fine  of  $100. 

[1-4]  The  information  (diarged  tlie  offense 
In-  two  counts,  one  asserting  serious  bodily 
injury,  and  on  the  other  tlie  use  of  a  deadly 
weapon.  Both' counts  were  submitted  by  tbe 
court  to  the  Jury,  and  a  general  verdict  of 
polity  was  rendered.  Tliere  appears  no  ex- 
cation  to  the  charge,  no  special  charges 
asked,  and  but  one  bill  of  exceptions,  which 
complains  that  the  physician  who  attended 
the  alleged  injured  party  and  sewed  up  his 
wound,  while  testifying,  was  shown  the  piece 
of  Irim  pipe  with  which  the  injury  was  In- 
flicted, and  was  permitted,  over  objection,  to 
state  that  a  piece  of  iron  pipe  three-quarters 
of  an  inch  in  diameter  and  18  inches  long, 
held  In  the  hand  and  used  as  a  weapon  to 
strike,  Is  a  deadly  weapon.  In  Walte's  Case, 
18  App.  169,  two  doctors  who  examined 
tbe  wounds  upon  the  Injured  party  testifled 
and  were  shown  the  piece  of  piping  with 
which  tbe  woon^  were  inflicted,  and  were 
asked  to  state,  and  ovsr  objection  did  state, 
that  said  instmrnent  used  as  Undgeon  In  the 
bands  of  a  person  of  ordinary  strengtb.  would 
produce  saA  wounds  and  bo  llleely  to  cause 
death.  This  was  opbtid  by  onr  court  We 
are  imable  to  perceive  any  Terence  in  the 
principle  there  involved  and  that  in  the  Issue 
before  ns.  In  any  event  the  testimony  could 
have  resulted  In  no  harm,  for  tbe  verdict,  b&- 
iug  general,  might  well  be  referred  to  the 
other  count  In  tbe  information.  The  alleged 
victim  teetlfled  that  aE^>ellant  struck  him  a 
blow  over  tbe  eye  wltit  a  piece  of  Inm  pipe 
ediibited,  and  that  it  knocked  him  down  and 
made  a  cut  that  required  several  stitches, 
and  tram  tbe  efltects  of  which  he  testifled 
that  he  was  still  siUfering  headadies  at  the 
time  of  the  trial.  A  physician  testifled  that 
ttaere  would  be  no  hudaches  resultant  trom 
a  blow  ot  this  kind  without  concussion,  by 
whlcii  be  said  be  meant  a  Jarring  of  the  cells, 
whldi  might  clear  up  In  a  few  days,  weeks, 
or  montbs.  Whether  this  was  serious  bodily 
injury  was  a  question  of  fact  to  be  solved  by 
the  Jury.  Any  injury  which  gives  rise  to  ap- 
Iff^«isl(Hi  of  danger  to  health  would  be 
deemed  a  serious  bodily  Injury.  Branch's 
Ann.  P.  a  i  UfSS. 

This  being  the  only  question  raised,  and 
believing  the  evidence  Justified  the  Jury  in 
resolving  the  question  of  guilt  on  the  facts . 


against  tbe  accused,  tbe  Judgment  win  be 
affirmed. 

On  Motion  for  Rehearing. 

In  Hardin  v.  State,  01  Tex.  Or.  B.  662, 103 
S.  W.  401,  we  said: 

"A  doctor  can  say  whether  an  ins^ment  of 
a  c«Ttain  length  and  size  that  has  inflicted  a 
certain  wound,  would  be  a  deadly  weapon." 

The  TolstOQ  Case.  225  3.  W.  1008,  Is  not  In 
point.  The  question  there  held  objectionable, 
involved  numerous  matters  of  pure  conjec- 
ture, upon  which  it  seemed  impossible  that 
an  expert  could  have  any  knowledge,  whldi 
do  not  here  appear.  The  verdict  in  the  In- 
stant case  may  have  been  based  on  the  In- 
fliction of  serious  bodily  Injury,  and,  there 
being  evidence  of  inju^  from  the  ^ects  of 
which  the  injured  party  had  not  recovered  at 
the  time  of  trial,  we  would  not  feti  Justified 
in  holding  the  Judgment  so  wholly  without 
support  as  to  warrant  a  reversal. 

Tb»  motion  fi>r  rehiring  will  be  orermled. 


WRIGHT  V.  STATE.   (No.  6216.) 

(Court  of  Criminal  Appeals  of  Texas.  De&  21, 
1921.  Bebearing  Denied  Jan.  18,  1022.) 

1.  Crinlaal  law  ^I09e<7)— FIHaf  ef  ttato- 
aieat  of  faota  In  trial  court  wItMa  90  di^ 
of  adjourn  tpsnt  seasonable. 

Under  Vernon's  Ann.  Code  Cr.  Proe.  lOlft 
art  845,  fiUng  of  statement  of  facta  in  trial 
court  within  90  days  after  adioamment  la  not 
too  late,  though  not  within  the  60  dqrs  by  or- 
der granted  therefor. 

2.  Henldde  «s>2S7(i)-Ce«vletlea  sf  sMaatt 
with  IntMt  sapportsd. 

Evidence  held  to  support  a  coavletlon  of 
assault  with  Intent  to  murder. 

3.  Crinlaal  law  «s»747— CoHlet  af  evldeaoa 
far  satHsBieBt  by  Jary. 

All  matters  of  mere  confflct  of  evldeoce  are 

tor  settlement  by  the  Jury. 

On  Motion  for  Rehearing. 

4.  Crimlaal  law  «s»i03a(2),  |056(|)— Fallars 
to  oharie  oa  aogravated  assault  wbora  la- 
dlotaient  Is  for  assaslt  to  murder  net  rovlaw- 
able  without  ohjsetloa  aad  exception. 

Failure  to  submit  the  law  ot  aggravated 
assault,  in  a  trial  under  an  indictment  for  as- 
sault with  intent  to  murder,  is  not  fundamental 
error,  which  can  be  considered  on  appeal,  in  the 
absence  of  seasonable  objection  or  exception 
in  the  trial  court 

5.  Homlolde  <8=>34l  —  Penalty  held  IndleatlM 
of  no  injury  from  failure  to  oharge  on  lower 
degree  ef  crime. 

The  fact  that  the  Jury  ^d  not  give  the  low- 
est penalty  for  assault  with  intent  to  murder, 
of  which  d^endant  was  convicted.  Is  indication 
that  he  was  not  injured  by  failure  to  charge 
die  law  of  i^rftvated  assault. 
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Aiveal  from  District  Oourt,  Walker  Ooim- 
ty;  J.  A.  Flatt,  JjOge. 

Jaeksoo  WHstat  wu  convicted  of  ananlt 
■wltli  Intest  to  murder,  ud  be  appeala  Af- 
flmied. 

A.  T.  McKiimey,  Jr..  and  M.  aates,  both 
of  Hantsville,  t<a  appellant 

G.  M.  Coreton,  AtXj.  Gen.,  and  a  lu  Stone. 
AsBt.  Atty.  Gm.,  for  ttae  State. 

f^TTIMOBB,  X  Ai^>^lant  was  convicted 
In  the  district  court  of  WalkOT  county  of  as- 
luiilt  to  murder,  and  bis  punishment  fixed  at 
five  years  in  the  penitentiary. 

[1]  The  state  objects  to  our  qoosideratlcHi 
at  the  statement  of  facts  herein  upon  the 
ground  that  same  was  filed  too  late  in  the 
trial  court.  The  record  discloses  that  the 
trial  term  of  tbe  loww  court  adjourned  De- 
r^ber  11. 1920;  that  an  ordxx  granting  ap- 
pelant 60  days  after  adjoomment  in  wbidi 
to  file  statement  <rf  facts,  was  duly  entered. 
Tbe  statement  of  facts  was  filed  in  said  court 
February  14,  1821,  which  by  oount  was  65 
days  aftCT  adjoommcait  In  HazwcU  v. 
State,  00  Tar.  Or.  B.  248,  1B3  &  W.  824.  we 
said: 

"Wbfls  in  th«  Code  of  Criminal  Procedure 
diere  is  no  time  fixed  for  filing  tbe  transcript 
in  this  court,  yet  tbe  Oode  provides  that  upon 
the  adjoomment  of  conrt  tbe  clerk  sball  im* 
medl^tdy  make  ont  and  forward  the  transcript 
to  this  court,  and  that  transcripts  in  criminal 
cases  shall  be  made  out  before  the  transcripts 
in  dril  eases;  so  under  no  construction  can  it 
be  held  that  the  Legislature  intended  to  grant 
more  than  90  days  In  which  to  file  a  statement 
of  facts  in  the  trial  court." 

Tbio,  we  think,  announces  a  correct  rul^ 
under  tbe  last  <dau8e  of  article  846,  Vernon's 
C.  C.  P.  whidi  is  aa  follows: 

"ProTided  that  any  statement  of  facta  filed 
before  the  time  for  filing  tbe  transcnpt  in  the 
appellate  court  expires  shall  be  cons^ered  as 
having  been  filed  within  time  allowed  by  law  for 
filing  some." 

Without  farther  discussion,  we  bold  that 
the  statement  facta  In  the  instant  cose, 
being  filed  In  tbe  trial  court  wltbln  00  days 
after  adjournment,  was  not  filed  too  late,  and 
that  tbe  state's  fibjecttim  to  Its  oonstderattm 
Is  not  tenable. 

H,  9]  There  was  no  exeqitlon  taken  to  the 
duu^  of  &e  trial  oonrt,  and  no  Ulls  of  ex- 
ertion appear  In  tbe  record.  The  only  ques- 
tion before  us,  Iben,  is  the  snfflcl«icy  of  the 
evUenoe  to  support  tbe  verdict  13ie  state's 
tesduMmy  shows  that  the  injured  party  was 
vnlUiv  along  tbe  road  with  his  gun  on  his 
sbonlder  and  met  appelant  Said  witness 
tcottiied  tbat  i^en  be  looked  tip  and  saw  ap- 
pdlant  be  loiAed  rijfht  Into  tbe  barrels  of  a 
donble-barrrted  shotgtm.  He  made  an  ef- 
fmt  to  gat  bis  gnn  down,  and  as  he  did  so 


appellant  shot  him,  and  then  shot  blm  again. 
Said  witness  explained  ttmt  anWllant  had 
threatened  to  kill  his  wife,  wbo  was  a  daugh- 
ter of  said  witness,  and  that  be  bad  gotten 
word  from  the  womau  who  employed  his 
daughter  to  the  ^ect  thAt  appklant  had 
gone  to  ber  bouse  and  had  tried  to  get  appel- 
lant's wife  ont  and  she  would  not  go,  and 
that  appellant  had  been  for  two  or  three 
hours  sitting  by  the  road  which  said  woniaD 
had  to  travel,  and  that  she,  the  emjAoyer  of 
appellant's  wife,  wanted  witness  to  go  to  ber 
house  and  take  his  daughter  htHue.  Said 
witness  stated  that  he  was  going  to  tbe  place 
where  bis  (teugbter  wcvbed  when  be  met  ap- 
pellant and  the  shooting  took  plao&  This 
witness  sold  tbat  when  be  saw  appelant  with 
the  gun  pointed  at  him  he  tried  to  get  bis 
gun  down  to  shoot  an>^ant,  and  vonld  hSTS 
dtme  BO  if  he  could ;  that  after  be  was  shot 
be  cocked  tats  gnn  and  tried  to  bring  It  up  and 
shoot,  but,  b^ng  shot  In  the  arm,  be  was  tm- 
able  to  get  his  gnn  op  and  It  yreat  off  befwe 
be  could  raise  it 

We  think  tbe  record  does  not  present  a 
case  in  wbldi  the  Tordlet  Is  wttbovt  sin^oit. 
Tbe  appellant's  testimony  vas  cratradSctny 
of  that  of  said  prosecuting  wltne»,  but  all 
matters  of  mere  confiict.of  erldenoe  are  for 
settlem«it  by  tbe  Jury. 

Finding  no  reversible  error,  the  Judgment 
of  tbe  trial  court  will  be  afflrmed. 

On  Motion  for  Bebearlng. 

[4,  5]  Appellant  contends  that,  even  In  the 
absence  of  an  exception  to  tbe  charge  of  the 
court  for  failure  to  submit  the  law  of  i^gra- 
vated  assault,  this  court  should  have  held 
such  failure  to  be  fundam^ital  error  and 
should  have  ordered  a  reversal  hereof. 

We  are  not  inclined  to  think,  under  the 
present  practice  and  statutes,  that  the  failure 
of  tbe  court  to  submit  the  law  of  an  offense 
supposed  to  be  Induded  in  tbe  one  charged  In 
tiie  indictment  could  be  held  by  us  to  be  fun- 
dammtal,  in  tbe  atwence  of  some  objection  or 
reception  made  In  the  trial  court  reasonably 
calculated  to  call  the  attention  of  the  court 
below  to  what  appellant  now  claims  to  have 
been  a  hurtful  cmiission.  As  we  understand 
tbe  purpose  of  the  amendatory  statutes  In 
Oils  r^rd,  It  is  intcsided  to  place  certain 
burdens  upon  the  accused  and  his  attorneys 
of  examination  of  the  conrt's  charge  before 
same  Is  presented  to  the  Jury,  and  of  calling 
attention  to  matters  of  omlsslm  and  com- 
mission wherrin  it  is  thought  change  should 
he  made.  It  Is  not  now  claimed  tbat  any  ex- 
ceptions were  taken  to  the  failure  of  the 
court  to  submit  the  law  of  aggravated  as- 
sault The  Jury  did  not  give  to  the  appellant 
herein  tbe  lowest  penalty  for  assault  wIOl 
Intent  to  murder,  and  we  would  hardly  ttiink 
It  likely  that  In  such  case  be  would  be  In* 
Jured  by  a  failure  of  the  trial  court  to  sub- 
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mit  the  isaiM  of  aggravated  aasanlt.  The 
other  matters  raised  by  appeUant  In  his  mo- 
tion do  not  appear  to  qs  to  call  for  any  fur- 
ther discussion  than  as  had  by  ns  In  oar  origi- 
nal opinion. 

The  aiH)eUant'!B  motitn  tin:  rehearing  will 
be  oTenmled. 


LANCASTER  tt  al.  v.  ARCHBELL  et  VX. 

(No.  2461.) 

(Coart  of  Civil  Appeals  of  Texas.  Texarkana. 
Not.  24.  1921.) 

Raeelvers  ^:=>174(I)  —  Railroad  reeslvera  may 
be  ssed  for  damags  oaused  by  reservoir  for 
water  med  In  railroad  shops,  without  leave  of 
oourt. 

Under  U.  S.  Gomp.  St.  {  1048,  permittinK  a 
receiver  of  property  appointed  by  a  United 
States  court  to  be  sued  for  any  act  or  transac- 
tion in  carrying  on  the  business  in  conoection 
with  sucb  property  without  the  permission  of 
the  court,  receivers  of  a  railroad  who  con* 
strncted  a  pond  as  a  reservoir  for  water  to  be 
used  in  railroad  shops  Mid  Uatde  to  be  sued 
for  damage  oanied  thweby  without  permission 
of  the  federal  court  appointing  them. 

Appeal  from  Ifistrict  Court,  Harrinm 
County;  P.  O.  Beard.  Judge. 

Action  by  W.  B.  Archbell  and  wife  against 
J.  Lu  Lancaster  and  others,  receivers.  Judg- 
.ment  for  plaintiffs,  and  detendanta  appeal 
Affirmed. 

Prendergast  A  Pradergast,  of  Marshall, 
for  appeUanta. 

Gary  U.  Abn^  and  Wm.  V.  Toan&  both  <tf 
MarahaU,  tot  appdleea. 

WIIiLSON,  C.  J.  This  appeal  is  from  a 
judgmait  against  app^ants  in  favor  of  ap- 
pellees for  $600,  88  the  damages  they  were 
(Hititled  to  recover  of  appellants  because  of 
a  reservoir  for  impounding  surface  water  con- 
structed by  appellants  near  appellees'  hnue 
in  the  city  of  MarshaU  In  1917,  which  they 
alleged  was  a  permanent  nuisance. 

At  the'  trial  appellants  Insisted  Uiat,  the 
suit  being  one  "for  the  recovery,"  quoting, 
"of  damages  to  real  estate  resulting  from 
the  construction  of  a  water  resravolr  on  cer- 
tain land  owned  by  the  Texas  &  Paclflc  Rail- 
way Company,"  of  wMcb  they  were  receivers, 
it  could  not  be  maintained  against  them  In 
the  absence,  as  was  the  case,  of  leave  <tf  the 


federal  court  appointing  ttaeoL  Complaint  Is 
made  in  the  first  assignment  of  the  action  of 
the  trial  court  in  overruling  the  omtentlon. 
As  we  see  It,  the  ruling  was  not  erroneous. 
The  federal  statute  (section  1048,  U.  S.  Oomp. 
Stats.)  specifically  provides  that — 

"Every  receiver  or  manager  of  any  property 
appointed  by  any  court  of  the  United  States 
may  be  sued  in  respect  of  any  act  or  transac- 
tion of  his  in  carrying  on  the  business  connected 
with  such  property,  without  the  previous  leave 
of  the  court  in  which  such  receiver  or  manager 
was  appointed." 

pond  was  constracted,"  appellants 
say  in  their  brief,  "as  a  reservoir  for  water 
to  be  used  In  the  shops  at  Martihall  and  for 
the  use  of  locomotiTeB  running  out  or  Mar- 
shall on  the  Toad;"  and  yet  they  argo^  in 
support  of  ttieir  contaitton,  that  the  con- 
struction of  the  pond  was  not  "an  act  or 
transaction  of  the  receivers  In  operating  the 
railway."  'We  think  It  was.  Neither  the 
shops  nor  locomotlTes  conld  be  operated 
without  water;  and  therefore  constructing 
a  res«Toir  to  Impound  water  certainly  was 
an  act  of  the  recovers  "in  carrying  on  ttie 
huslnees  connected  with"  the  property  In 
their  charge.  H^r  v.  Harris  61  M.  J.  Law. 
83,  38  AtL  690;  BoUnson  v.  UlUa^  20  Mont 
SOI.  65  Pac.  114;  Atkinson  Krels,  140  Oa. 
62,  78  S.  a  466;  McNulta  V.  Lochridge,  141 
V.  S.  327.  12  Sup.  Ofe.  11,  36  L.  Ed.  796;  2 
Tardy's  Smith  on  Bec^vers,  {  740;  23  B.  C. 
L.  127  et  sea.  In  the  case  first  dted  re- 
ceivers who  maintained  a  structure  upon  the 
lands  of  the  railway  company  whl<ih  fq;ierated 
as  at  nuisance  to  the  plaintiff  were  hdd 
within  the  statute.  In  the  Bobinson-Hills 
Case  it  was  h^d  that  a  recdver  of  a  water 
company,  who  continued  its  bu^ess,  and 
who  was  sued  for  failure  to  put  a  street  In 
safe  condition,  though  it  was  excavated  and 
defectively  filled  by  the  company  before  he 
was  appointed  recover,  was  within  the  stat- 
ute. And  In  the  Atkinson-Krels  Case  it  was 
held  that  a  receiver  who  closed  part  of  a 
road  In  order  to  furnish  track  facilities  to  a 
patron  of  the  railway  he  was  operating,  and 
who  was  sued  for  the  destruction  of  the 
plaintiff's  easement,  was  within  the  statute. 

Another,  and  the  tmly  other,  contention 
presented  by  the  assignmei^  is  that  the  ver- 
dict and  Judgment  were  excessive  in  amount 
As  we  understand  the  testimony,  it  was 
amply  sufficient  to  support  the  amount 
awarded. 

The  Judgmoit  Is  affirmed. 


4S9For  other  omw  sm  unia  topto  and  KXT-NUKBBB  In  all  Kay-Numberod  Dlgesti  sad  Zndazsi 


Digitized  by  Google 


I*BWIS 
(»• 


LEWIS  V.  DAVIS  at  al.   (Nt.  M03.) 

(CfKirt  of  OMl  Appeals  of  Texai.  Autin. 
Dec.  7,  1921.) 

1.  VMM*  «=3>43— Denial  ef  plw  of  privllogo 
at  oae  term  i»  not  res  adjudioata  as  to  right 
to  havo  case  tnuuferretf  during  sabsoqaent 
tomi. 

Denial  of  plea  of  priTllege  at  one  term  of 
coDrt  doea  not  prednde  the  court  from  trans* 
fcnisf  the  caae  to  another  county  at  a  sabse- 
qnent  term,  tlie  doctrine  of  rea  adjndicata  bebw 
fatappHcable. 

2.  Judsnont  4s>650— Doetrlno  of  res  adJndl- 
eata  applleable  only  where  final  Jndgment,  de- 
eroo,  or  order  relating  to  enhjeet-niatter  of 
the  IIUgatloB  hu  heea  rendered. 

The  doctrine  of  res  adjudicata  applies  only 
where  a  final  judgment,  decree,  or  order  has 
been  rendered  which  relates  to  the  subject- 
matter  of  litigation,  and  has  no  application  to 
matters  and  procedure  such  as  an  application 
for  change  of  Tenae. 

3.  Brokers  ^S2(t)— Petltfoa  against  owner 
of  land  sold  and  other  broker  who  oolleoled 
eoamlssfoB  held  InsnlRelent  as  against  owner. 

Petition,  alleging  that  one  defendant  listed 
land  with  plaintiff  broker  that  plaintiff  em- 
ployed other  defendants  to  assiet  in  the  aale, 
under  agreement  that  commiaaion  would  be  di- 
vided equally  between  them,  that  purchaser  was 
foond,  and  that  defendant  owner  bad  paid  the 
entire  commission  to  one  of  the  other  defend- 
ants, held  Insaffident  to  show  cause  of  action 
against  defendant  owner,  being  aafflcient  to 
show  that  defendant,  to  whom  owner  paid  the 
entire  commission,  had  implied  authority  from 
plaintiff  to  collect  It,  and  that  plaintiff  ratified 
hk  act  in  BO  doing  by  auing  such  other  defend- 
ant, alleging  he  had  collected  plaintiff's  part. 

4.  Venae  «=>22(3)— Case  properly  transferred 
to  coaaty  of  defendant's  reaidenoo  where  pe- 
tlUoa  failed  to  show  good  oaaee  of  aetloa 
agaiaat  oodofoadant 

Where  petition  failed  to  show  a  good  cause 
of  action  against  the  defendant,  who  resided 
in  the  county  in  which  the  action  had  been 
brought,  the  ease  was  properly  transfemd  to 
the  county  of  codefendant'a  residence. 

Appeal  from  Lampaaas  Connty  Ckinrt;  W. 
B.  Adicliis,  Judge. 

Suit  by  R.  li.  Lewis  against  P.  M.  Darls 
and  others.  From  order  truisferrliig  the 
case  to  a  county  court  of  other  county,  plain- 
tiff appeals.  Affirmed. 

W.  H.  Browning,  of  Lampasas,  for  ap- 
pellant 

Taylcnr  A  Hale,  of  Waco,  for  appellee  Ap- 

KEY,  C.  J.  The  plaintiff,  R.  h.  Lewis, 
brought  this  suit  against  the  defendants,  P. 
M.  Davis.  C.  E.  Applegate,  and  J.  A.  Schiller, 
in  the  county  court  of  Lampasas  county,  and 
sought  to  recover  a  Judgment  for  $250,  al- 
leged to  be  due  him  as  one*tblrd  of  a  com- 
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mission  for  flndli^  a  pwchaser  for  a  tract 
of  land  sold  by  the  d^endant  Davis.  The 
suit  was  commenced  October  23, 1918,  and  on 
November  U,  1919,  the  defendant  Applegate 
flled  a  idea  of  privilege,  claiming  the  right 
to  be  sued  in  McLnman  county,  the  county 
of  hljs  residence.  On  November  18,  1919,  the 
plaintiff  filed  a  reply  to  the  plea  of  prlvll^e, 
and  upon  that  date  that  plea  was  heard  by 
the  court  and  overruled,  to  which  action  of 
the  court  the  plaintiff  excepted,  and  gave  no- 
tice of  a^ieaL  Thereafter  an  appeal  bond 
was  flled,  but  no  transcript  was  flled  in  the 
Court  of  Civil  Appeals,  and  that  aj^teal  was 
abandoned.  On  November  .22, 1920.  at  a  sub- 
sequwt  term,  the  court  heard  and  sustained 
spedttl  exceptions  to  eo  much  of  the  plain- 
tiff's petition  aa  sought  a  recovery  against 
the  defendant  Davis,  who  resided  in  Eampaa- 
as  county. 

The  plaintiff's  petition  as  well  as  the  plea 
of  i^ivil^e  flled  by  the  defendant  Applegate 
show  that  Applegate  and  bis  codefendant 
Schiller  reside  In  McLennan  county,  and  the 
plea  of  prlvil^e  flled  by  the  defendant  Ap- 
I^egate  alleged  that  no  exceptions  to  the 
statute  requiring  a  defendant  to  be  sued  in 
the  county  of  his  residence  existed,  and  also 
alleged  that  the  plaintiff  bad  no  cause  of 
action  against  the  defendant  Davis,  and  had 
made  him  a  par^  to  the  suit  for  the  fraud- 
ulent porpoee  of  conferring  Jurisdiction  up<»k 
the  county  court  of  Lampasas  county. 

After  the  court  had  sustained  the  exc^ 
tioQs  of  the  defendant  Davis  to  the  plaintUTs 
petition,  and  dismissed  that  defendant  from 
the  case,  the  defendant  Applegate  moved  that 
he  be  allowed  to  rmew  his  plea  of  privilege, 
whidk  had  been  overruled  at  a  former  term, 
which  motion  was  overruled.  However,  the 
defendant  Applegate  flled  a  special  exception 
and  a  plea  chailesiging  the  Jurisdiction  of 
the  court  below,  upon  the  ground,  in  sub- 
stance, that  the  plaintiff  had  no  cause  of  ac- 
ti(m  against  the  defendant  Davis,  and  Iiad 
improperly  and  fraudulently  made  tiim  a 
party  defendant  in  order  to  have  the  case 
tried  in  Lampasas  county,  where  the  plain- 
tiff himself  resided.  The  trial  court  sus- 
tained the  foregoing  pleas,  and  ordered  the 
case  transferred  to  the  county  court  of  Mc- 
Lennan  county,  and  from  that  order  this  ap- 
peal Is  prosecuted. 

We  have  considered  the  record  and  the 
briefs  filed  by  the  respective  parties,  and 
have  reached  the  conclusion  that  the  Judg- 
ment should  be  affirmed.  No  elaborate  opin- 
ion will  be  written,  but  a  brief  statement  of 
the  views  of  this  court  upon  the  points  relied 
on  by  amteUant  will  be  made. 

[1,2]  1.  The  fact  that  at  a  former  term 
the  trial  court  had  overruled  the  plea  of 
privilege  does  not.  in  our  opinion,  reQutre 
the  application  of  the  doctrine  of  res  adju- 
dicate. In  substance  and  effect  the  plea  of 
privilege  was  notldng  more  than  an  appli- 


II  iiiffTiii  other  aaaea  m*  laau  tuple  and  XMT-NtJMBBS  In  all  Kar-NumlMrsa  DIgasU  and  InOexH 


Digitized  by  Google 


106 


286  SOUTHWBBTEBN  BEPOBTEB 


cation  to  change  the  venue,  and  we  know  of 
no  rule  whleh  d^nrlres  a  litigant  of  tbe  right 
to  ask  for  such  change  of  Tenue,  althongli  at 
a  former  term  the  court  may  have  refused  to 
grant  it  Ab  we  understand  It,  aa  a  general 
rule,  the  doctrine  of  res  adjndlcata  or  plea 
of  former  judgment  applies  only  to  eases 
wherein  a  final  Judgment,  decree,  or  order 
has  been  rMidered  which  relates  to  the  sub- 
ject-matter of  litigation,  and  has  no  applica- 
tion to  matters  and  procedure  such  as  an 
application  for  change  of  venue.  Hence  we 
hold  that  the  defendant  Applegate  had  the 
right  to  have  his  plea  of  privilege,  as  w^l  as 
his  special  exception  and  plea  to  the  Juris- 
diction of  the  court,  passed  up<»i  at  the  time 
the  court  made  the  rulings  complained  of, 
and  ordered  the  case  transferred  to  McLm- 
nan  county. 

[S,4]  2.  We  are  of  the  opinion  that  the 
court  ruled  correctly  because  the  plalntlfTs 
petitifm  failed  to  show  any  cause  of  action 
as  against  the  defendant  Davis,  the  only 
defoidant  who  resided  in  Lampasas  county. 
The  answer  of  the  defendant  Davis  con- 
tained  a  general  demurrer  and  ^>eclal  ex- 
ception, which  were  sustained  by  the  trial 
court,  the  Judgment  diowlng  that  Chat  court 
that  the  defendant  Davis  was  neither  a 
necessary  nor  proper  party  to  the  suit,  and 
that  plalntUTs  petition  did  not  show  a  cause 
of  action  against  said  Davis.  In  substance, 
the  petition  alleged  that  the  d^endant  Davis 
listed  with  the  plalntlfF  a  tract  of  land,  and 
promised  to  pay  him  a  reasonable  sum  In 
the  event  he  found  a  purchaeer,  ready,  able, 
and  willing  to  pnrdiase  It,  on  terms  satis- 
factory to  Mr.  Davis;  that  thereafter  the 
plalntltr  employed  the  defendant  Schiller  to 
as^st  in  the  sale  of  the  land,  and  agreed  that 
If  Schiller  found  a  purchaser  the  commlasloa 
would  be  divided  equally  between  them ;  and 
that  thereafter,  upon  the  suggestion  of  ttie 
defendant  Schiller,  the  plaintiff  and  Schiller 
enlisted  the  services  of  the  defendant  Ap- 
plegate, upon  an  agreement  that  if  he  found 
a  purchaser  for  the  land  the  commission  was 
to  be  divided  equally  between  the  idaintlff, 
Schiller,  and  Applegate,  each  to  have  one- 
third  thereof.  Also  the  i^lntlfl  alleged  that 
it  was  agreed  by  and  between  the  ^IntlfC 
and  the  defendant  Schiller  that  he  (SdilUer) 
would  guarantee  that  In  the  evrait  of  a 
sale  plaintiff's  one-third  of  such  commissloD 
would  be  paid  to  him.  The  petition  thra  al- 
leged that  the  defendant  Applegate  found  a 
purchaser,  with  the  result  that  the  defend- 
ant Davis  sold  bis  land  for  $15,000.  It  was 
also  alleged  that  5  per  cent,  or  $760,  was  a 
reasonable  commission,  and  that  the  defend- 
ant Davis  had  paid  the  entire  commission  to 
the  defradant  Applegate,  though  h&  had  re- 
fused to  consummate  the  sale  unless  the  de- 
fendant Applegate  would  settle  with  or  satis- 
fy the  plaintiff,  which  Applegate  agreed  to 
do;  and  it  was  also  alleged  tliat  the  plaintiff 


did  not  authorize  the  defoidant  Davis  to  pay 
his  one-thlid  of  the  oommlaston  to  Aiq>l^tev 
and  that  the  defendant  Davis  knew  that 
fact,  or,  by  the  exercise  of  reascHiable  dili- 
gence, could  have  ascertained  it  It  was  also 
allured  hi  the  pettticm  that  the  defeodant 
Applegate  paid  to  the  defendant  Scfalllw  his 
part  of  the  commission,  but  had  never  paid 
plaintiff  his  part  but  h^d  offered  to  pay  him 
$50  in  full  satisfaction,  which  he  declined 
to  accept. 

Our  view  of  the  law  upon  this  phase  of 
the  case  Is  that  the  petition  on  its  face  shows 
that  the  defendant  Applegate  had  Implied 
authority  from  the  plaintiff  to  collect  the 
entire  commission,  and  If  he  did  not  have 
such  authority  the  plaintiff  has  ratified  bis 
act  in  so  doing  by  bringing  this  suit  and  al- 
leging that  Applegate  had  collected  hjs  part 
of  the  commission.  If  Applegate  was  not 
authorized  to  collect  the  plaintiff's  portion 
of  the  conunission,  the  mwe  fact  that  he  o(d- 
lected  from  his  codefendant  Davis  more  than 
he  was  entitled  to  collect  would  not  render 
him  liable  to  the  plaintiff  for  anything,  un- 
less the  [dalntlff  chose  to  ratify  what  Ap- 
plegate had  done  in  collecting  the  entire 
commission  and  hold  him  responsible  there- 
for. In  other  words,  if  the  plaintiff  la  en^ 
titled  to  any  commission,  It  is  owing  to  him 
by  the  defendant  Davis  or  the  defendant  Ap- 
pl^te,  a*bd  not  by  both  of  them,  and,  as 
he  has  allied  In  his  petition  that  Applegate 
collected  his  portion  of  the  commission,  and 
he  Is  asking  for  judgment  against  Applegate 
for  that  sum,  he  Is  not  entitled  to  recover 
anything  from  the  defendant  Davis. 

Our  conclusion  Is  that  the  Jndgmoat  aliouid 
be  affirmed ;  and  It  is  bo  wttared. 

Affinned. 


BILLBERRY  V.  FORT  WORTH  &  R.  G.  RY. 
CO.  (N«.63S2.) 

(Court  of  Civa  ^peala  of  Texas.  Austin. 
!>«!.  21,1921.) 

1.  DlsBlssal  9mt  Mitalt  4a>8l(8)— Jurtstfle- 
tloa  aot  iMt  by  .fallura  ta  pay  eests  as  aoBdI- 
ilea  tvr  nlMtataaaat  whm  artar  wia  atr- 
racTSu. 

JurisdielleB  was  not  lost  because  of  plain- 
tiff's failure  to  comply  witJi  condtion  «{  an  or- 
der to  pay  costs  precedent  to  having  cause  re- 
instated after  dismissal  where  a  note  on  the 
judge's  docket  showed  that  the  real  order  was 
that  plaintiff  "be  taxed"  with  such  costs  and  a 
judgment  nunc  pro  tunc  was  entered  to  that 
eCfecL 

2.  Carriers  «=;>227(2!/2)— Reply  held  defeotivo 
for  not  alleglne  excuse  for  delay  of  trala  or 
notice  of  circumstances  oanslng  It. 

In  an  action  for  damage  to  stock  from  de- 
lay, a  reply  that  the  cattle  were  not  delivered 
to  the  atockyardi  in  the  usual  time,  because  the 
crowded  eondttion  of  muA  stoc^aids  prevoiU- 
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ed  nidi  deHTeryi  and  that  snch  crowded  eondl- 
tion  had  eziated  for  a  conalderBblo  tfane,  was 
■Dhfaefe  to  the  mtiBttm  that  it  was  not  all«g«d 
tint  til*  canter  fan  tiw  ahippar  notiee  as  to 
sTi«b  crowded  eomttOaDt  not  that  the  aUpp*' 
bad  Bucfa  notice,  nor  that  the  carrier  did  not 
know  of  such  condltioD,  nor  aU^  aiisr  cause 
why  carrier  could  not  have  ftven  notiee  to  the 
shipper  ei  rach  conditloB. 

3.  Appeal  a>4  error  «s>30f— Fallire  of  motion 
for  new  trial  to  allege  vordtot'  was  oeatrafy 
to  evidence  not  ground  for  afRrmaaoe. 

Apptilant'a  failiire  to  allege  in  his  motion 
for  new  trial  that  the  verdict  was  contrary  to 
the  evidence  was  not  ground  for  affirmance 
where,  though  the  evidence  was  sufficient  to 
sustain  the  verdict,  evidence  was  exroneouslf 
admitted  without  which  the  appellate  court 
could  not  say  that  the  jury  would  have  rendered 
the  same  verdict. 

4.  Carriers  «a»230(  I )— Whether  shipper's  eoa- 
traot  was  wttli  raHread  eoapaiy  or  with  re- 
oelver  held  for  the  Jary. 

Where  a  shipper  alleted  a  contract  with 
defendant  railroad  company,  and  testified  to  an 
oral  agreement  with  tlte  company  while  the 
company  iotrodoeed  a  written  agreement  made 
\rith  the  receivers  of  the  company,  tin  issue  as 
to  the  parties  contracting  should  have  heen  left 
to  the  Jiuy. 

Appeal  fnuu  HcCnlloch  Connlr  Oonrt; 
Evans  J.  Adkins,  Judge. 

Action  by  S.  O.  Billberry  agalost  the  Fort 
Worth  A  Rio  Grande  Railway  Company. 
From  a  Indgment  tar  defendant,  plalntilt 
appeals.  Beveraed,  and  remanded  for  new 
trial. 

a  A.  WrisJit,  of  Fort  Wordi.  tor  appel- 
lant 

JENKINS,  J.  This  suit  was  brouffbt  by 
appeUant  to  recover  damages  to  two  ship- 
mmts  of  cattle  timn  Brownwood  to  Fort 
Wortb,  alleged  to  have  been  occaslmed  by 
rongh  handling  in  shipment,  and  by  delay  In 
delivery  of  the  cattle  to  the  Bto<^ard8  at 
Fort  Worth,  by  reason  of  which  delay  they 
could  not  be  put  upon  the  market  until  the 
day  after  their  arrival.  These  shipments 
originated  at  Tuscola,  on  the  line  of  the 
Gulf,  Colorado  &  Santa  W6  Railway  Com- 
pany, and  were  hauled  by  that  ctunpany  to 
Brownwood,  being  delivered  at  Brownwood 
in  the  neoal  time  and  in  good  order.  At 
Brownwood  the  cattle  were  reshlpped  over 
the  Fcwt  Worth  &  Bio  Qrande  to  Fort 
Worth,  under  a ,  cixitract  with  the  latter 
named  to^d  for  8a<Ai  shipment. 

Tbe  first  issue  for  our  decision,  in  the  log- 
ical  order,  relates  to  the  Jurisdiction  of  this 
court.  Appellee,  by  cross-assignment,  alleges 
that  tbe  county  court  of  McCuIloch  county 
had  no  Jnrisdicti<m  to  try  tbe  cause,  for  tbe 
reason  that  when  the  same  was  called  in 
that  court  it  was  dismissed  for  want  of  pros- 
ecution, and  that  Its  subseqnoit  restate- 
ment was  without  authority. 


[1]  The  facts  as  to  this  matter  are:  Plain- 
tifTs  attorney  not  being  present  when  the 
case  was  called,  it  was  dismissed  for  want 
of  prosecution.  Soon  afterwards,  said  attoiv 
ney  having  arrived,  a  motion  was  made  to 
reinstate  the  cause.  The  judgment  entered 
at  that  term  of  tbe  court  recites  that  the 
cause  will  be  reinstated  npcn  payment  by 
plaintiff  of  the  ooeta  Incurred  by  reason  of 
sMcix  dismissal  and  reinstatement ;  all  other 
costs  to  abide  final  decision  of  tbie  case.  The 
costs  were  not  paid  at  that  term  of  the 
court,  nor  until  the  next  term,  at  which  time 
the  plaintiff  filed  a  motion  to  correct  the 
former  Judgment  and  to  enter  a  Judgment 
nunc  pro  tunc,  to  tbe  effect  that  Ibe  Judg- 
ment was  that  plain  tiff  be  taxed  with  the 
costs  of  dismissal  and  reinstatement,  instead 
of  that  be  be  required  to  pay  the  same.  The 
note  upon  the  Jndge^s  trial  do<^et  showeA 
t3iat  this  was  tbe  Judgment  that  was  ren- 
dered, and  a  Judgment  nunc  pro  tunc  waS' 
entered  to  this  ^ect.  Sucb  b^g  tbe  case,, 
the  contentltm  that  the  county  court  had  no 
Jurisdiction  to  try  the  cause,  and  consequent 
ly  that  we  have  none  on  this  ai^>eal.  Is 
without  merit. 

[2]  The  appellee,  in  reply  to  appellant's 
petltlMi.  alleged,  among  oth^  things,  that 
the  battle  were  not  delivered  to  the  stock- 
yards at  Fort  Worth  in  the  Tuual  time,  for 
the  reason  that  the  crowded  conditl<m  of 
such  stockyards  prevented  such  delivery, 
and  that  such  crowded  oondlHon  had  existed 
for  a  considerable  time.  Appellant  excepted 
to  this  alle«:8ti<Hi.  for  tbe  reason  that  tt  was 
not  alleged  that  apprise  gave  appellant  no- 
tice as  to  such  crowded  condltl(m,  nor  that 
appellant  had  inch  notice,  nor  that  the  ap- 
pellee  did  not  know  of  sncfa  condltUui,  n<H* 
was  any  cause  alleged  why  app^ee  coold 
not  have  given  notice  to  appellant  of  mxh 
condition.  This  exception  was  overrnled,  to 
which  appellant  excited.  Up<u  the  trial 
of  the  cause,  apptilee  was  permitted  to  prove 
sudi  crowded  condition,  over  the  objection 
of  aK>dlant  that  there  was  no  foundation 
in  tbe  pleading  for  such  testimony.  ApgeH- 
lant  ^cepted  to  tbe  action  of  the  eonrt  In 
permitting  this  testimony. 

Tbe  court  erred  both  in  not  sustaining 
tbe  special  exertion  above  referred  to  and 
in  permitting  such  testimony.  When  tbe 
plaintiff  in  a  cause  allies  that  the  carrier 
failed  to  deliver  tbe  shipment  In  tbe  usual 
and  ordinary  time,  if  the  carrier  seeks  to 
excuse  the  same,  and  to  show  that  under  the 
drcumstanees  tbe  shipment  was  delivered  in 
a  reasfHiable  time,  it  must  allege  the  drcum- 
Btances  which  excuses  the  delay,  and  that 
noUce  of  the  same  was  given  to  the  sbiiq^r 
before  tbe  shipment  was  made.  The  appel- 
lant In  this  case  having  proven  that  the 
shipment  was  not  delivered  in  tbe  usual  and 
ordinary  time,  he  had  made  a  prima  fftde 
case  of  negligence,  and  the  erldence  seeking 
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to  excuse  guch  dday  should  not  hare  been 
admitted,  In  the  absence  of  pleading  Jnstlfy- 
Inc  the  same.  Ry.  v.  Boyce,  171  S.  W.  1006; 
Ry.  Co.  T.  Stark,  lOS  Tex.  542.  m  a  W.  410; 
By.  T.  Word,  169  8.  W.  87S;  By.  t.  IfoAnl&y, 
26  S.  W.  476. 

[I]  Appellee  contends  that  the  Judgment 
should  be  affirmed ,  for  the  reaaou  that  ai>- 
pellant  did  not,  in  fals  motion  tor  a  new 
trial,  allege  that  the  verdict  of  the  Jury  was 
contrary  to  the  evidence.  The  case  was  sub- 
mitted upon  special  Issues,  and  the  evidence 
which  was  permitted  to  go  to  the  jury  was 
sufficient  to  sustain  their  verdict;  but,  with- 
out the  illegal  testimony  above  referred  to, 
we  cannot  aay  that  the  Jnry  would  have  ren- 
dered the  same  verdict.  In  fact,  it  is  prob- 
able that  they  would  not  have  done  sa 

[4]  It  is  also  contended  by  appellee  that 
the  record  shows  that  appellant  was  not  en- 
titled to  a  Judgment  in  any  event,  because 
he  alleged  a  contract  with  the  Fort  Worth  dc 
Rio  Grande  Railway  Company,  and  the 
proof  showed  a  contract  with  the  receivers 
of  that  company.  Appellant  alleged  an  oral 
contract  with  appellee,  made  at  Brownwood, 
and  proved  the  same  by  his  own  testlmcmy, 
without  objection.  Appellee  introduced  a 
written  contract  for  this  shipment,  made 
with  the  reeelverg  of  the  Fort  Worth  &  Rio 
Grande  Company.  This  testimony  raised  an 
issue  as  to  the  party  with  whom  the  contract 
was  made,  and  It  should  have  been  left  to 
the  Jury  as  to  what  were  the  facts.  Appel- 
lant attempts  to  explain  this  in  his  argu- 
ment by  saying  that  an  old  form  was  used 
by  the  railroad  company,  and  that  In  fact 
the  receiver  had  been  discharged  a  year  be- 
fore. We  presume  that  the  Anie  facts  as  to 
this  matter  will  be  found  by  a  Jury  if  each 
issue  Is  made  upon  another  triaL 

The  remaining  issues  In  this  cause  have 
been  decided  by  this  court  in  Ry.  Co.  v. 
Hasse,  226  S.  W.  448,  and  Ry.  Ca  v.  Edens, 
236  S.  W.  451,  not  yet  [officially]  reported. 

For  the  errors  committed  by  the  trial 
court  in  not  sustaining  appellant's  exceptl(Hi 
hereinabove  referred  to,  and  In  admitting 
testimony  as  to  the  crowded  condition  of 
the  stockyards  at  Fort  Worth,  this  cause  Is 
reversed  and  remanded  for  a  new  trial* 

Reversed  and  remanded. 


POPE  V.  BROOKSHIRE.    (No.  6390.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
Nov.  30. 1021.) 

I,  Action  ^50(7)— Appeal  and  error  «s> 
1036(2),  1039(3)— No  misjoinder  of  causes  of 
aotien  or  of  parties,  and  aay  error  sot  re- 
versible where  one  defaadaiit  waa  dlinlMed 

from  aotiea. 
In  action  against  a  bank  and  another,  to  re- 
cover the  amouQt  of  plaintiff's  deposit,  where 


the  theory  of  tiie  first  coimt  was  that  the 
money  was  atOl  in  the  bank's  hands,  and  at  the 
second  count  that  the  pajiac  ovt  oi  the  meosr 
to  the  second  defendant  waa  the  remit  (tf  an 
illegal  conspin<7>  held,  there  waa  no  misjoin- 
der of  parties  or  actions;  and,  in  any  events 
there  was  no  reversible  error  in  relation  to  mis- 
joinder where  the  bank  was  dismissed  from 
the  sction  without  objection  by  the  other  de- 
fendant, who  was  the  q»peUant 

2.  Bills  and  notes  4=3511— Cvldenoe  tfcat  note 
had  keaa  |iv*a  hi  aettlMiwit  ebeck  hald 
prapar. 

In  action  to  recover  the  amount  of  pl^ntilTs 
bank  deposit  drawn  oat  by  defendant  on  a 
check  dainted  to  have  been  settled  by  plaintiff's 
giving  a  note,  it  was  proper  for  plaintiff  to 
prove  the  merger  of  the  check  in  the  note  and 
the  payment  of  the  latter,  and  to  follow  this 
up  by  drenmstantial  evidence  tending  to  show 
defendant's  knowledge  or  notice  of  the  facts 
showing  a  defect  in  the  title  to  the  check. 

3.  Bills  and  notes  «s>51 1— Evidence  that  oheck 
was  given  for  gambllnB  debit  held  admissible. 

In  action  to  recover  the  amount  of  plain- 
tifTs  bank  deposit  drawn  oat  by  defendant  on  a 
check  claimed  to  have  been  settled  by  plain- 
tiff's giving  a  note,  it  was  proper  for  plalntiJt 
to  testify  that  the  check  was  given  in_  settle- 
ment of  a  gamUiog  transaction,  the  e'vidence 
being  relevant  to  the  transaction,  and  also  prop- 
er under  the  pleadings,  wfaidi  alleged  that  both 
of  the  defendants  well  knew,  at  the  time  that 
the  check  was  acquired  by  appellant,  that  it 
had  been  given  "in  settlement  of  certain  trans- 
actions that  had  previous  to  that  time  been 
merged  into  a  prtKnissory  note,  and  that  nid 
check  had  long  since  been  thereby  canceled." 

4.  Bills  and  notaa  «s»689— Findings  held  aot 

conflicting. 

In  action  to  recover  the  amount  of  plain- 
tiff's bank  deposit  drawn  out  by  defendant  on 
a  check  claimed  to  have  been  settled  by  plain- 
tiff's giving  a  note,  a  Jury  finding  that  the  de- 
fendant who  purchased  the  check  did  not  know 
or  have  notice  when  he  purduised  it  that  it  had 
been  merged  into  and  canceled  by  plaintiff's 
note  held  not  to  conflict  with  other  findings  that 
such  defendant  did  not  purchase  In  good  faith, 
aod  for  a  valuable  consideration,  and  without 
knowledge  of  the  infirmities  or  defects  in  the 
instrument,  nor  in  due  course  of  trade,  and 
that  the  check  was  negotiated  to  twA  defend- 
ant an  unreasonable  length  of  time  after  its  is- 
suance, and  judgment  was  properly  entered  for 
plaintiff  on  the  verdict. 

5.  Bllis  and  notes  ^348— Cheek  It  overdaa 
for  purposes  of  transfer  after  a  retaonaMa 

time  for  presentation. 
A  check  is  overdue  for  purposes  of  trans- 
fer after  the  expiration  <rf  a  reasonable  time 
for  presMttlng  iL 

Appeal  from  WlUlamaon  Connty  Ooort;  V, 
D.  Love.  Judge. 

Action  by  C.  R.  Brookahire  against  Her- 
bert Pope  and  the  First  Katlonal  Bank  of 
Granger,  Tex.,  the  action  being  dismissed  as 
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to  tba  bank.  Txtm  Judgment  tor  plaintiff, 
defenflant  Pope  aiqpeals.  Affitmed. 

Oritz  &  Lawbon,  of  Taylor,  for  appellant. 
Wilcox  ft  QraveSr  of  Georgetown,  tor  ap- 
pellee. 

BRADY,  jr.  Appellee,  as  plaintiff  below, 
sued  the  First  National  Bank  of  Granger, 
Tez^  and  Herbert  Pope  tbe  appellant,  to  re- 
cover tbe  sum  of  1232.50,  with  Interest  The 
petition  was  In  two  counts,  the  first  being 
a  straigbt  action  to  recover  against  the 
bank  the  above  amount  as  a  deposit  to  the 
credit  of  appellee,  on  or  about  the  I5th  of 
December,  1919.  which  It  was  alleged  tbe 
bank  had  refused  to  pay.  In  the  alternative, 
It  was  alleged  that  about  February  11, 
1919,  aiq^Uee  executed  and  delivered  cer- 
tain checks  on  the  defendant  bank  to  one 
Willard  McLaughlin,  one  of  the  checks  being 
in  the  principal  sum  of  $250,  dated  February 
11,  1919,  and  payable  to  "Cash" ;  that  after 
the  check  was  delivered  to  McLaughlin,  and 
before  It  was  purchased  by  appellant,  ap- 
pellee settled  the  same  by  paying  McLaagb^ 
lln  a  certain  sum  In  cash,  and  executing  two 
notes;  and  that  McLaugliUn  represented  to 
blm  tiiat  the  check  made  the  basis  of  this 
snit  had  been  torn  up  and  destroyed.  The 
petition  further  alleged  that  on  or  about 
December  IS,  1919,  appellant,  with  full 
knowledge  that  the  check  bad  been  paid 
■and  settled,  cashed  it  at  the  defendant  bank, 
and  had  the  same  chained  against  appellee's 
account.  It  Was  also  alleged  that,  at  the 
time  the  check  was  presented,  appellee  only 
bad  $232.S0  In  bank,  and  that  appellant  paid 
Into  the  account  of  appellee  $17^,  to  make 
the  deposit  equal  the  dbeck,  and  then  cashed 
tlie  dUeck.  It  was  averred  tbat  both  appe- 
lant and  the  bank  knew  the  check  bad  been 
settled  by  merger  into  a  no^  and  tbat  they 
•entwed  into  a  consi^acy  to  d^irlve  ainwllee 
■lit  bis  money  on  d^Kwlt. 

The  further  allegation  was  made  that  ap- 
pellee bad  Instructed  the  bonk  not  to  pay  tbe 
check,  and  that  neither  tbe  bank  nor  appel- 
lant was  an  innocent  pnrcbaaer,  nor  holder 
for  value  In  good  talth  b^Core  maturity,  in 
due  coarse  of  trade.  The  prayer  was  for 
Jndgmrat  against  the  bank,  and.  In  the  alter- 
autive,  against  both  tbe  bank  and  appellant, 
Jointly  and  severally. 

.^i^ipellant  answered  by  pleas  of  mla)oinder» 
.general  and  special  demurrors.  general  deni- 
al, and  tbe  speelal  plea  that  be  was  a  pur- 
diaser  In  good  faith,  for  value  and  in  due 
course  ot  trad^  and  tbat  be  was  wlthoat 
knowledge  or  notice  of  any  equities  against 
the  check.  The  bank  adopted  so  much  of 
app^ant'B  answer  as  awUed  to  it  and  ask- 
ed for  Judgment  over  against  a^wUant  in 
event  Judgment  abould  be  recovered 
against  it. 

Appellee  spedaUy  answered  the  pleadings 
•of  app^ant  and  the  banl^  aUeging  tbat  nei- 


ther was  an  Innocent  holder  tor  value  be- 
fore maturity  fax  due  coarse  ot  trade,  but 
that  tbe  Instrument  as  pleaded,  upon  Its  face^ 
showed  that  it  was  long  past  overdue. 

The  bank  donnrred  to  tba  suffldoicy  of 
tbe  piaintUTs  testimony  in  so  far  as  It  was 
CMioemed,  whUA  demurrer  was  by  tbe  court 
sustained,  to  whidi  ruling  appellee  excepted ; 
but  it  Is  redted  In  tbe  Judgment  tbat  it  was 
at  such  time  agreed  that  Oie  court  should 
enter  up,  without  the  Intecventlcm  of  the 
Jnryf  its  Judgment  dlamlsdng  tbe  bank  from 
the  case — all  parties  agreeing  that  tbe  judg- 
ment should  be  entered  in  such  manner. 
The  case  was  then  submitted  to  tbe  Jury 
upon  spedal  issues,  and  their  findings  are 
as  follows: 

To  the  first  question  tbe  Jury  answered 
that  the  diedc  in  question  was  nmrged  Into 
a  note  encated  by  appellee  to  tbe  original 
holder.  To  tbe  sec<md  question,  that  tbe 
appellant,  when  be  purchased  the  dieck,  did 
not  know  or  have  notice  tiiat  It  had  thereto- 
fore been  merged  Into  and  canceled  by  the 
execution  of  tbe  note.  To  the  third  que8tl<m. 
that  appellant  did  not  purchase  the  cbe«^  in 
good  taitb,  and  tor  a  valuable  consldttatfon, 
and  without  any  knowledge  of  tbe  Infirmi- 
ties or  defects  In  said  !nstmm«it  as  pleaded 
by  appellee,  nor  In  due  course  of  trade.  Tbe 
ansn-er  to  tbe  fourth  question  was  that  tbe 
check  was  negotiated  to  appellant  an  un- 
reasonable length  of  time  after  It  was  Issued. 

Both  sides  moved  for  Judgment  on  the  ver- 
dict, and  the  court  rendered  Judgment  tor 
appellee  for  the  amount  sued  for. 

[1]  In  several  forms  appellant  presents  the 
point  tbat  his  pleas  and  exceptions,  raising 
tbe  issue  of  misjoinder  ot  parties  and  ac- 
tions, should  have  been  sustained.  We  are 
of  tbe  opinion  tbat  tbere  was  no  real  mi»- 
Joinder  of  parties,  nor  of  actions.  Tbe  soit 
was  to  recover  tbe  amount  at  a  deposit  in 
bank,  and  tbe  two  counts  in  tbe  petition  bad 
relation  to  tbe  same  fund  of  money.  Tbe 
theory  of  the  first  count  was  tbat  the  money 
was  still  In  tbe  hands  of  tbe  Iwak,  and  legal- 
ly payable  to  the  appellee;  and  of  the  seooad 
count  that  the  parties  defendant  were  not 
Innocait  holders  of  the  paper,  but  that  It  was 
negotiated  long  after  maturity,  and  that  tbe 
payli^;  out  of  tbe  fund  was  the  result  of  an 
ill^al  ctnsptracy.  Under  the  liberal  rule 
obtilntng  In  this  state,  to  avoid  a  multiplied 
of  suits,  we  think  tbe  actions  were  prop- 
erly Joined,  and  tbat  the  proper  parttea  were 
before  tbe  court 

It  we  should  be  mistaken  In  this  mllng 
vgpon  tl»  issue  of  aslajolnder,  neverthtfeaa 
we  think  there  was  no  reversible  9not  In 
r^ation  tb»;^,  and  tbat  no  injury  was  done 
appflUant,  because  the  bank  was  djamlased 
from  tbe  action  without  obJeotlOD  from  ap- 
pellant, and  tliere  Is  no'  asaignnmit  cou^ 
lAainlng  of  such  action.  The  Judgment  was 
rendered  upon  tbe  second  count  of  the  pedr 
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tlon,  whidi  Bongbt  to  hold  the  bank  and  &p- 
pellant  Jolutly  and  severallr.  Therefore  the 
asatgnmoits  rslalng  this  questloo  are  over- 
ruled. 

[2]  It  Is  alifp  claimed  that  there  waa  er- 
ror In  {KtriDlttlnff  appellee  to  testify  to  the 
giving  at  the  note  tn  settlement  of  the  dieck, 
especially  In  that  it  was  not  shown  that  ap- 
pellairt  knew  or  had  notice  of  each  facL  It 
is  true  that  the  }ury  fonnd  that  appellant 
did  not  hare  knowledge  or  notice  of  the 
merg«  of  the  check  into  the  note,  but  this 
answer  must  be  taken  in  connection  with  the 
charge  which  the  conrt  gave  as  to  the  law 
ot  notice.  This  explanatory  Instruction  was 
aa  follows: 

"  'Notice'  as  nied  herein  Is  either  knowledce 
of  the  facts  or  a  saspidon  of  something  wroDg, 
combined  with  a  wfUful  disregard  of  this  means 
«(  knowledte." 

This  charge  Is  criticised  by  ajHwUant'a 
counsel  as  an  incorrect  statement  of  the 
law,  althoogh  it  is  claimed  by  appellee's 
counsel  to  have  been  taken  ft-om  Eaton  & 
Gilbert  on  Commercial  Paper,  p.  368,  a  work 
which  is  not  accessible  to  us.  If  ^roneous, 
the  deflultion  Is  more  favorable  to  appellant 
than  the  charge  asked  by  him  and  refused  by 
the  conrt  The  answer  of  the  Jury,  there- 
fore, meant  nothing  more  than  that  appel- 
lant did  not  have  actual  kr.owledge  of  the 
facts,  nor  a  suspicion  of  something  wrong, 
combined  with  a  willful  disregard  of  the 
means  of  knowledge.  The  issue  was  square- 
ly made  as  to  whether  appellant  was  a  pur- 
rbaser  in  good  faith  and  for  value  and  In 
due  course  of  trade.  It  was  certainly  compe- 
tent for  arpellee  to  prove  the  merger  of  the 
check  into  the  note,  and  the  payment  of  the 
latter,  and  to  follow  this  \ip  by  drcumstan- 
tlat  evidence  tending  to  show  knowledge  or 
notice  of  the  fbcts  showing  a  defect  in  the 
title  to  the  check.  This  was  done,  und  the 
jury  found  that  appellant  was  not  an  Inno- 
ent  purdmser  and  In  due  course  of  trade, 
and  also  that  the  check  was  negotiated  an 
unreasonable  length  of  time  after  its  issu- 
ance. In  view  of  ttie  evidence  and  these 
flndtngs,  there  was  no  error  in  this  pardcn- 
lar. 

What  has  been  said  indicates  our  view  up- 
on the  question  raised  In  the  brief  to  the 
effect  that  the  conrt  gave  an  erroneous 
charge  upon  the  question  of  nodce.  How- 
ever, it  may  be  added  that  no  injury  Is  ap- 
parent In  this  respect  in  any  event,  because 
the  jury  found  for  appellant  upon  this  par^ 
ticnlar  issue. 

[3]  Complaint  is  also  made  that  appellee 
was  permitted  to  testify  that  the  chetA  was 
given  In  settlement  of  a  gambling  transac- 
tion, because  It  was  not  pleaded,  and  be- 
cause it  was  pmjudfclal  testimony.  We 
think  sufficient  answer  to  this  contention  is 
that  It  was  competent  for  appellee  to  show 
Hie  drcumstanoes  of  the  making  of  the 


check,  and  Its  settl^nent  1>y  ttie  giving  of 
a  note,  and  to  show  why  the  check  was  giv- 
en, and  how  settled ;  and  also  as  bearing  up- 
on the  question  of  notice  and  good  faith  on 
the  part  of  a];q;>ellant  It  may  be  that  the 
evidence  does  not  show  that  appellant  had 
actual  notice  of  the -Illegal  consideration,  but. 
In  connection  with  other  testimony,  the  evi- 
dence In.  question  waa  circumstantial  In  its 
nature,  and  admissible.  The  pleadings  were 
sufflclent  to  allow  this  testimony,  it  being 
alleged  that  both  of  the  defendants  well 
knew,  at  the  time  that  the  check  was  ac- 
quired by  appellant,  that  It  had  been  ^ven 
"In  settlement  of  certain  transactions  that 
had  previous  to  that  time  been  merged  into 
a  promissory  note,  and  that  said  cbeck  had 
long  since  been  thereby  canceled."  No  Issne 
was  presented  to  the  jury  relative  to  the 
check  having  been  given  in  a  gambling  trans- 
action, and  the  court  limited  the  testimony 
to  one  point,  namely,  as  establishing  the 
reputation  of  the  die^  and  Qie  diaracter  of 
the  transaction  for  which  It  waa  given.  In 
these  circumstances  we  can  see  no  material 
error  if  any  at  alL 

[41  The  daim  is  made  that  jndgment 
should  not  have  been  entered  for  appellee 
on  the  verdict,  because  tlus  answw  to  ques- 
tion No,  2  conHicts  wlOi  ttie  answm  to  ques- 
tions S  and  4.  We  do  not  agree  with  ttila 
contention.  The  finding  In  response  to  ques- 
tion No.  2  is  limited  by  tlie  charge  given  In 
relation  to  that  issue,  and  furtbemme  re- 
lates only  to  one  element  in  <tie  question  as 
to  whether  appellant  was  an  Innocnkt  puv 
chaser.  This  annm  la  not  1b  oonfllcC  with 
the  others 

The  Jury  having  found  that  appelant  was 
not  an  innocent  purchaser  of  the  chei^  nor 
a  holder  for  value  In  good  faith  b^ore  ma- 
turity in  due  course  of  trade,  and  also  that 
the  check  was  negotiated  an  unreasonable 
length  of  time  after  it  was  issued,  we  think 
these  flndinxs  are  controlling  and  dediilve  of 
the  case.  The  issues  were  well  within  the 
pleadings,  and  sustained  by  evidence. 

It  is  contended  by  appellee's  counsti  that 
the  lattw  finding,  tmder  the  negotiable  in- 
struments law  of  the  Iliirty-Slxth  Legisla- 
ture, is  dedsive,  and  that  the  court  might 
well  have  inE<tructed  a  verdict  <m  the  undis- 
puted evidence.  As  to  the  applicability  ot 
sudi  statute  (chapter  128,  General  Laws  of 
1919,  p.  190),  we  camiot  look  to  the  terms 
thereof  because  by  section  195  it  is  erpress^ 
ly  provided  that  provisions  of  the  net  shaU 
not  ai^ly  to  negotiable  Instruments  made 
and  delivered  prior  to  the  taking  ^ect  there- 
of. The  check  In  question  was  made  and 
delivered  before  that  law  became  effective. 

[9]  As  to  the  claim  that  the  court  mi|^t 
prop«1y  have  instructed  a  verdict  upon  sadi 
finding  it  Is  not  necessary  to  express  any 
<^rinlon.  It  was  a  queetion  of  reasonable- 
neas,  and,  flw  trial  court  manlflMrtly  fhoogbt. 
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■  proper  question  for  tbe  Jury.  We  base 
oar  holdliig  apon  prlnctiaes  «f  taw  law  mer- 
duutt.  Tlie  dwdE  was  not  postdated,  and 
was  paymUe  to  "Casb,**  tbereftwe  to  hmnr. 
It  waa  payable  Instantly  upon  preaentatlcai; 
and  Q»  rale  as  to  the  maturity  of  mdi  an 
Instnuaent  fw  tlu  parpoaea  ct  transfer  Is 
stated  correctlT.  we  think.  In  T  Cyc.  p.  862. 
as  f<dlowa: 

"A  dieck  is  not  overdne  for  the  parposes  of 
traoBfer,  snleBB  there  has  been  nnreasonable 
delay  in  preseatinr  it.  Ont  who  talies  it  with- 
out notiee  of  oQiiities  or  defenses  within  a 
reasonable  tfane  after  its  date  or  ddivery  is  a 
haoM  fide  holder,  bnt  it  is  otherwise  if  a  rea- 
sonable time  has  elapsed.  Ordinarilr  one  day, 
or  even  Berersl  days,  is  not  an  onreasonaUe 
time,  bnt  a  delay  of  sereral  weeks  or  aumths 
is  nnreason^e." 

Tbe  evidoice  abowa  without  dispute  that 
the  check  waa  not  presented  for  payment 
until  about  nine  months  after  it  was  dated, 
Issued,  and  delivered.  The  Jury  found  that 
this  was  an  unreasonable  time,  and  upon 
this  ground  alone  it  must  be  h^d  that  ap- 
pellant was  not  a  bona  fide  holder,  and  that 
be  took  the  check  subject  to  all  defects  and 
infirmities,  as  if  It  were  In  the  hands  of  the 
^triglnal  holder. 

There  ia  one  further  question  we  will 
briefly  discuss.  It  is  claimed  that  no  Judg- 
ment should  hare  beoi  rendered  against  ap- 
l>ellant,  because  the  bank  had  as  much  notice 
as  he  of  the  datee  when  the  check  was  Is- 
sued and  presented,  and  that  If  the  check 
waa  Illegally  paid,  ai^ttilee  still  has  his 
right  of  action  against  the  bank.  A  suffldent 
reply  to  this  contention  Is  thought  to  be 
that,  the  bank  being  under  duty  to  pay  Its 
depoeitorB'  checks  upon  presentation,  and 
the  check  being  admittedly  genuine,  under 
the  finding  of  the  trial  court  that  the  evi- 
dence was  insufficient  to  bind  the  bank,  no 
liability  was  shown  as  against  the  bank.  It 
has  been  previonsly  advwted  to  that  the  ap- 
pelant made  no  objection  to  the  sustainlog 
of  tbe  bank's  motion  for  Judgment,  and  as* 
signs  no  error  here  comidaiulng  of  this  ac- 
tion; nether  does  tiie  ai^Uee  complain; 
tbereftore  we  muat  assume  that  it  waa  prop- 
erly h^  that  the  bank  waa  wltbout  fault 
The  caae  tbaa  reeolTea  Itself  Into  this :  Ap- 
pelant, ntrt  an  Innocent  holder  In  due 
coDiae,  tofdc  the  check  subject  to  all  defenses 
and  equities  with  which  It  was  diarged  In 
fbB  handa  of  tbe  original  boldw,  and  by  inre- 
sentlng  and  cashing  the  check  caused  a  loss 
to  appeUea.  In  these  drcumstanoea  Justice 
and  law  oomUne  In  requiring  tbat  appellant 
should  be  made  to  restore  the  maa^  which 
appellee  would  oChorwlse  Iiave  reoelTed  <m 
aocount  of  hia  deposit 

AH  assignments  hare  hett  carefolly  con- 
sidered, and  are  ormnled.  The  Juattoe  of 
tbe  case  bas  ben;  readied,  and  ao  xe?«r8l- 


ble  OTTor  haa  been  shown;  tlkwefore  the 
Jndgmoit  la  afflimed. 
Afllrmedi 


GOODALL  •(  ux.  V.  DEAN.    (No.  8369.) 

(Court  of  (MtH  AppeBlB  of  Tezae.  Ansttn. 
Oct  26,  1921.   On  Behearing 
Dec.  10^  1921.) 

On  Beheazing. 

1.  Coarts  «s>r2l(4)— AMSBRt  iavolved  held  to 
ha  over  $200,  glvlef  coaa^  court  Jarlsdlo- 
tloa. 

In  an  action  to  recover  a  sum  paid  for  a 
cow,  whidi  failed  to  give  the  quantity  of  milk 
gnaranteed,  to  cancel  a  note  for  an  iMH'tVmwl 
smn  agreed  to  be  paid  for  another  cow  reeeir- 
ed  im  retam  of  tbe  first,  and  to  recover  the  val- 
ue of  the  feed  furnished  and  labor  expended  in 
milking  both  cows,  together  with  a  third  cow 
received  in  exchange  for  the  second,  both  of 
which  latter  also  failed  to  give  the  qoantlty  of 
uilk  gaarantee4  where  an  exhibit  to  the  peti- 
tion aS^ied  the  qaantity  a&d  market  pries  per 
week  of  the  feed  furnished  all  the  cows,  the 
reasonable  valne  of  plaintiff's  services  in  ear- 
ing for  them  and  the  market  valne  of  the  milk 
received  per  day,  which  earns  for  the  nnmber 
of  days  ^aintifl  cared  for  the  last  cow,  as  al- 
leged in  the  petition,  less  the  value  of  the  milk 
for  each  period,  totaled,  together  with  the  orig- 
inal purchase  price,  the  amount  of  the  note  anid 
medical  attention  for  tbe  last  cow,  over  $300, 
besides  interest,  the  county  court  bad  Jnitsdlc- 
tion. 

2.  Appeal  and  error  ^1177(6)  —  Canse  re* 
manded  for  datarmtaatloa  of  possible  qoesttaa 

of  fact 

Where  a  general  demurrer  was  sustained  to 
a  petition*  and  oa  appeal  It  was  deten^ed  that 
demvmr  co«dd  not  be  anstaiaed  on  ground  of 
■meant  in  coatromsy,  the  eajiae  irtll  ba  ye* 
maaded,  whwe  petitioa  disclosas  posnUa  ques- 
tions of  fast 

Appeal  from  McLennan  Oonnty  Court; 
Jas.  P.  Alexander,  Judge. 

Action  George  W.  Ooodalt  and  wife 
agatoat  JV  J.  Dean.  Judgment  for  defoid- 
ant,  and  plalntUts  appeal.  Reversed  and  re- 
manded. 

S.  J.  T.  Smith,  of  Waco,  tor  aRitilanta. 
Sam  B.  Strattoo,  of  Waot^  fbr  appeUea 

JENKINS.  J>  AppellantB,  Oeorse  W. 
OoodaU  and  his  wife,  M.  S.  G}oodaU,  brooCbt 
tbis  suit  against  antdlee^  altoging  that  abont 
tbe  18th  of  August,  1918.  aweUee  acOd  and 
deUvered  to  lira.  M.  B.  QoodaU  a  milk  cow, 
guaranteeing  that  she  would  give  as  much 
aa  2^  gaUoDS  ot  milk  per  day,  tm  which 
cow  Urs.  GoodaU  paid  the  sum  of  $90.  This 
oow  failed  to  give  the  qoantlty  of  milk  guar- 
anteed; and  thereafter,  on  or  about  Vebrur 
ary  12,  1920,  by  agreaneot  of  aaid  parties, 
this  cow  was  returned  to  appellee  and  ap- 
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pelUukts  recdved  another  cow,  under  Uke 
gnaraoty.  agredng  to  pay  an  additional  anm 
ot  $iO  foE  this  second  cow.  for  wblcb  upstS.- 
lant  Mrs.  Goodall  executed  her  Individual 
note;  tliat  the  second  cow  failed  to  give  the 
quantitr  of  milk  guaranteed  by  appdiee,  and 
thereafter,  tm  ia  aboot  Mardi  8,  1^,  ap- 
pdlanta  ezchai^ed  tbSa  cow  tor  another  cow, 
with  like  guaranty  upon  the  part  of  said 
Dean;  that  the  third  cow  fidled  to  ^ve  the 
quantity  of  milk  goaranteed,  and,  also,  had 
a  wire  or  some  snbatanoe  In  hex  longsi  and 
was  not  fat  sound  ooodltlan.  This  last  cow 
was  tendered  back  to  apptilee,  and  appdlants 
prayed  to  recover  the  sum  of  180,  paid  by 
them  to  Dean,  and  the  cancellation  of  the 
note  ft>r  940,  executed  by  Mm.  GoodalL 

Appellants  further  alleged  that,  in  order 
to  test  the  cows  mentioned,  It  became  neces- 
sary to  fieed  them  and  to  mlUc  them,  and  Qiat 
the  feed  furnished  said  cows  uid  the  labor 
In  milking  them  wwe  worth  the  sum  of  $1S0, 
and  that  all  of  the  milk  obtained  from  said 
cows  was  not  worth  exceeding  the  gum  of 
$50;  that  appellee  refused  to  take  back  the 
last-mentioned  cow,  and  that  the  feed  nec- 
esaary  for  her  up  to  the  time  of  trial,  added 
to  the  feed  heretofore  fumlshed  said  cowa 
and  the  labor  in  milking  them,  will  be  worth 
at  least  the  sum  of  (200;  that  It  became  nec- 
essary for  appellants  to  employ  a  veterinary 
surgeon  to. treat  the  laat-mentloned  cow,  for 
which  they  paid  the  sum  of  $3,  and  that  this 
was  a  reasonable  price  for  such  services. 

Appellants  prayed  that  upon  final  hearing 
hereof  th^  have  judgment  for  the  sum  of 
990,  together  with  interest  tberetm  at  6 
per  cent  per  annum  from  the  date  of  the  pay- 
ment thereof ;  for  the  sum  of  9100  for  «ctra 
labor  and  trouble  Incident  to  milking,  doctor- 
ing, caring  for,  and  feeding  said  cows,  same 
being  the  amount  over  and  above  the  value 
of  all  milk  procured  from  same;  for  the  sum 
of  $200  for  feed  purchased  and  fed  to  said 
cows;  and  for  the  sum  of  $3  for  treatment  of 
the  last-mentl<»ed  cow  by  the  veterinary; 
for  the  cancellation  and  delivery  of  the  $40 
note^  executed  by  ai^wllants  to  appellee; 
and  to  cancel  a  mortgage  given  on  the  last- 
mentioned  cow  to  secure  payment  of  this 
note. 

Amiellee  Died  a  goieral  occqition,  in  addl- 
ti<ni  to  a  numbw  of  special  exceptions  which 
need  not  be  dlacuased.  The  court  sustained 
the  general  demurrw,  and  dismissed  this 
cause,  The  Issue  here  presented  is  whether 
or  not  the  counfy  court  bad  jurisdiction  to 
try  this  cause. 

We  sustain  the  ctmtentlon  of  appeHee  that 
laie  pleadings  in  this  case  draw  that  the 
first  and  second  transact! (ma  were  settled 
beftire  delivery  of  ttie  third  cow  to  appel- 
lants, and  that,  admitting  all  of  the  fticts 
allied  by  a^>ellant8  to  be  true,  the  meuure 
of  appellants'  recovery  would  be  Oie  $90 
paid  for  the  last  cow,  the  98  paid  the  vet- 


erinary, and  the  cancdlatian  of  the  $iO  note. 
These  sums  do  not  aggregate  920O,  and 
therefore  the  county  court  had  no  Jorlsdio- 
tlon  to  try  this  cause.  T*e  petition  does 
not  show  how  much  was  expended  In  feed* 
Ing  the  last-mentioned  cow,  and  therefore 
as  that  amount  cannot  be  added,  tbere  is 
nothing  to  ehow  that  the  eonnty  court  bad 
jurisdiction. 

Believing  that  the  trial  eourt  correctly 
ruled  that  the  case  was  not  within  the  jarle- 
dicticm  of  that  court,  we  affirm  die  Judg- 
ment her^ 

On  Rehearing. 
[1]  Upon  further  consideration,  we  have 
concluded  that  we  fell  into  «Tor  In  holding 
that  we  did  not  have  Jurisdiction  in  this 
cause. 

PlalntiCTs  petition  herein  alleged  the 
amounts  which  he  claimed  by  virtue  of  the 
three  transactions  with  reference  to  the  cowa 
In  the  aggr^ate.  We  were  of  the  <q;>inlon 
that  the  second  transaction  canceled  the 
contract  with  regard  to  the  flrst  cow,  and 
that  the  only  amount  In  controversy  was 
the  expenses  Incurred  with  reference  to  the 
third  cow,  the  amount  paid,  and  the  note 
sought  to  be  canceled,  whicb,  as  stated  In< 
our  opinion  herein,  was  less  than  $200.  How- 
ever, our  attention  has  been  called  to  th& 
fact  that  there  is  an  exhibit  to  plalntlfTs 
petition,  and  made  a  part  thereof,  which 
reads  as  follows: 

"That  during  aU  the  time  plabftiff  fed  said 

respective  cowa  from  August  18,  1919,  to  Sep- 
tember 29,  1020,  plaintiff  purchased  at  least 
one  Back  of  meal  per  week  at  the  reasonable 
market  price  of  $1.85  per  sack,  ♦  ♦  ♦  «D«f 
that  during  said  time  she  purchased  for  aald 
respective  cows  and  fed  them  per  week  1% 
bales  of  hay,  which  plaintiff  purchased  at  the 
reasonable  price  of  7S  cents  per  bsle;  *  •  • 
that  the  reasonable  value  of  the  services  of 
plaintiff  in  feeding,  caring  for,  and  looking  aft- 
er said  respective  cowa  was  and  is  30  cents 
per  day;  •  •  *  and  that  the  market  value  of 
the  milk  per  day  from  said  cowa  was  not  more 
than  7%  cents  per  phit,  or  a  total  of  10  cents- 
per  dsy*** 

The  petition  diows  the  number  of  daya 
that  the  plaintiff  fed,  milked,  and  cared  for 
the  last  cow.  Tb.m  It  will  be  seen  that  tbe 
amount  In  controversy,  as  alleged  by  the 
petition,  la  the 


Price  paid  for  Um  oott  $  M  oe 

Tha  note  la  auetUon  .....»■    40  OO 

Uedleai  attention  tar  last  cow  ,     %  00- 

FMd  tor  Isst  cow,  f  moBtlw  and  H  days   Mt  tt 

Psnonsl  aarvicM  at   WSt 

Total   m  SS 

Lm  value  of  milk  for  6  montba  and  n  dajs    W  IS- 

Total   .van 


—besides  Interest 

[t]  We  are  inclined  to  think  tbat  we  were 
in  error  in  holding  that  ptalntUTs  pettOon 
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^wed  tbftt  he  was  entttlea  to  tecorar  oidy 
tor  the  transaction  with  rtference  to  the  la«t 
cow. 

The  court  below  sastalned  a  genoal  de> 
murrer,  and  this  appeal  Is  from  that  Judg- 
ment. It  may  perbapa  become  a  Question 
of  tact  upon  another  trial  of  this  cause 
whether  the  sale  of  the  first  cow  was  a 
sale  and  guaranty  of  tbat  cow  as  to  quantity 
of  milk,  and  that  tbe  sale  of  the  second  and 
third  cows  were  separate  transactions,  or 
whether  the  whole  transaction  was  the  sale 
of  a  cow,  guaranteed  to  give  a  certain  quan- 
tity of  mlllE,  and  the  deUvery  of  tbe  three 
cows  at  separate  times  in  an  attonpted  ful- 
fillment of  tbe  oae  contract  to  fumlab  a 
cow  givli^  a  guaranteed  quantity  of  milk. 

For  the  reasons  stated,  the  motion  for  re- 
hearing Is  granted,  and  this  cause  Is  reTers- 
ed  and  remanded  for  a  new  trial. 

Motion  granted. 


MOODY  V.  ASHE  at  al.   (No.  8068.)* 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec.  22,  1021.  Rebeariag  Denied 
Jan.  12, 1B22.) 

1.  Adverse  postessloa  «Ea27— Evidsice  hold  to 
show  title  until  10  yeart'  statnta  0f  llnlta- 

tlOM. 

In  trespass  to  try  title,  evidence  relative 
to  occopancy,  cultivation,  and  the  bnUdlDg  of 
fences  by  plaintiffs  and  their  predeceasors  in  ti- 
tle, held  to  show  that  plaintiffs  had  title  under 
the  10  years'  statute  of  limitotiona. 

2.  Trespass  to  try  title '«s>  1 2— Grantee  is  pos- 
session of  adjoinloo  tracts  under  same  deed 
■ay  rooovsr  agidBft  parsoH  vtthott  title, 
■Itnavf h  llnltatloa  period  saexplrod. 

Tht  possesslen  by  grantee  <tf  one  of  two  ad- 
joining tracts  conveyed  by  the  same  deed  will 
entiUe  him,  though  he  had  sot  held  for  the 
period  of  UmitatioD,  to  recover  the  other  as 
one  in  actual  possession  against  persons  show- 
ing no  title,  in  view  of  Vernon's  Sayles*  Ann. 
Civ.  St.  1914,  art  5676. 

Appeal  tram  District  Court,  Harris  Coun- 
ty; W.  EL  Hontdth,  Judge. 

Action  by  J.  H.  Strong  against  S.  S.  Ashe 
for  an  Injunetltni,  with  cross-action,  against 
U  B.  Moody,  Strong's  landlord,  In  trespass 
to  try  titie.  Strong  being  dimlBated  and 
Asbe  dying  pendente  Hte;  Charles  L.  Fltcb 
and  wife,  Independent  executors  of  Ashe's 
will,  made  toemselvee  parties  plalnttS 
against  Moody.  Judgment  In  favor  of  Fltdh 
and  wife,  and  Moody  appeals.  Affirmed. 

Campbell,  l^er  A  Fremam,  ctf  Botistm, 
tor  appellant 

Andrews,  Streetman,  Logue  &  Mobl«y,  of 
Houaton,  for  appellees. 


OBAVES.  J.  This  Utlflatton  InrolTW  the 
tltto  and  right  <^  poossidon  to  6XM  acraa  out 
of  lBe%-«cre  lot  No.  6  of  the  subdivision  of 
the  east  half  of  the  Lake  Mook  leagne 
land  In  Harris  county,  Tex.  It  arose  In  ttils 
way: 

In  November,  1912»  S.  S.  Aiihe  began  the 
erection  of  a  \og  house  on  this  tract,  when 
J.  M.  Strong,  as  a  tenant  of  L.  B.  Moody, 
claiming  to  be  In  possesirion  of  it,  along  with 
an  adjoining  tract  sued  out  a  temporary  In- 
junction restraining  Ashe  from  Interfering 
with  bis  possesslOD.  Thereupon  Ashe,  by 
way  of  answer  and  cross-action,  disclaimed 
as  to  all  of  the  land  described  In  Strong's 
petition  except  tbe  6.06  acres  now  In  contro- 
versy, as  to  which  be  sued  Moody  in  trespass 
to  try  titie.  Moody  rolled  by  a  plea  of  not 
guilty  and  a  claim  of  ownerBhlp  of  the  land 
under  the  five-year  statute  of  Umltaticm. 
Strong's  tenancy  term  expired,  and  he  be- 
came eliminated.  S.  S.  Ashe  died  pendente 
llte^  and  Fitch  and  wife,  who  succeeded  to 
his  estate,  made  themselves  parties  plaintiff 
against  Moody.  Trial  before  tbe  court  with- 
out a  Jury  resulted  In  a  Judgmoit  In  favor 
of  Fitch  and  wife,  and  Moody  j^oeecutes  Oils 
vrrit  of  «ror. 

The  trial  court  filed  th«e  findings  ot  fiict: 

•fl.  iiiia  niit  was  orlj^nally  institnted  by  J. 
M.  Strong  against  B.  S.  Artie.  S.  8.  Ashe,  by 
answer  and  cross-action,  made  Jj.  B.  Moody  a 
defendant  S.  S.  Asbe  died  daring  the  pud- 
ency of  tbe  suit  leaving  a  will,  in  which  Mrs. 
Sallie  Fitch  and  John  B.  Ashe  were  named  as 
Independent  executors,  and  as  the  sole  devisees 
under  said  wHl  of  the  property  in  controveny 
in  tills  salt  Said  wOl  was  dul7  prot«ted  in 
the  comity  coiart  of  Harris  con&ty,  Tex.,  and 
thereafter  Mrs.  Sallie  Fit^  joined  by  her 
husband,  Charles  Ij.  Fitch,  and  John  B.  Asbe, 
as  executors  and  individaally,  suggested  tbe 
death  of  said  defendant  S.  S.  Ashe,  and  made 
themselves  parties  to  this  suit  The  original 
plaintiff,  J.  M.  Strong,  during  the  progress  of 
the  trial  took  a  nonsuit  Said  John  B.  Ashe  and 
Mrs.  Sallie  Fitch,  joined  by  her  husband, 
Charles  L.  Fltdi,  are  hereinafter  referred  to  as 
eroes-plalntiffs. 

"II.  Tbe  land  In  controversy  Is  a  part  of 
what  is  known  as  lot  Ko.  6  of  the  subdivision 
of  tbe  east  half  of  the  Luke  Moore  league  in 
Harris  county,  Tex,,  which  is  fully  described 
in  the  judgment  in  this  case.  The  tract  orie- 
inall;  sued  for  contained  22.58  acres  of  land, 
but  the  defendant  9.  S.  Ashe  disclaimed  as  to 
all  of  it  except  6.06  acres,  wbldi  disdalmer 
was  adopted  by  the  croas-plaintlffs.  Sud  lot 
No.  6  of  the  subdivision  of  the  east  half  of 
the  Luke  Moore  league  contains  15<i%  acres, 
and  was  deeded  \>y  Stephen  E.  Spence  to  S.  S. 
Asbe  on  the  24th  day  of  May,  18S0.  From  said 
date  down  to  the  time  of  tbe  trial  of  said  cause, 
said  S.  S.  Asbe,  during  his  lifetime,  and  the 
cross-plaintiffs  after  his  death,  have  daimed  all 
of  lot  6  except  a  tract  of  8%  acres  out  of  the 
nortiieast  comer,  known  as  the  George  Wash- 
ington tract  and  a  tract  out  of  the  southeast 
comer  known  as  the  Mfke  Perkins  tracts  and 
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dsscribed  In  wnnc  of  the  eonTeyaneet  u  eon- 
tabling  7  acres  more  or  leas,  bat  in  tact  eon- 

tainint:  16.1^  acres. 

"Some  time  prior  to  1894,  the  time  not  being 
shown  by  the  evidence,  S.  S.  Ashe  took  actual 
possession  and  fenced  all  of  said  lot  S,  west  of 
Bray's  bayon.  During  the  year  1894,  and  con- 
tinnonsly  since  that  time,  said  S.  S.  Ashe,  down 
to  the  time  of  his  death,  and  the  eross-pUttn- 
tifls  thereafter,  hare  continuously  bad  actual 
possession  ol  aU  of  said  lot  6  west  ot  Bray's 
bayou,  claiming  said  entire  lot  0  outside  of  the 
tracts  excepted,  as  above  mentioned,  and  con- 
tinuously cultivating  portions  of  said  lot  ft  west 
of  Bray's  bayou. 

"I  find  that  in  1866  S.  S.  Ashe  conveyed 
106%  acres  of  land  described  as  lot  6  of  the 
Luke  Moore  half  league  to  Z.  T,  Hogan,  (or  tbe 
use  of  T.  W.  Hoase,  to  secure  the  payment  of 
three  notes  aggregating  ^,000. 

"That  in  1889  Z.  T.  Hogan,  tmstee.  conveyed 
said  1S6%  acres  of  land  to  T.  W.  House,  re- 
citing  that  the  said  S.  S.  Ashe  had  made  default 
in  the  payment  of  the  notes  above  referred  to. 

"On  July  16,  1901.  T.  W.  House  executed  a 
qnitdaim  deed  to  8.  8.  Aahe  to  uld  169% 
acres. 

"I  find,  however,  that  doring  tbe  period  above 
referred  to,  that  the  aaid  S.  S.  Ashe  claimed 
aaid  property  and  exercised  acts  of  ownership, 
and  continnonaly  cultivated  portions  of  aaid  lot 
6  west  oi  said  Bray's  bayon. 

"HI.  On  May  17. 1880,  S.  B.  Ashe  and  others 
conveyed  to  Mike  Perkins  'seven  acrea  Of  land, 
part  of  what  is  known  as  the  Perkins  farm 
tract,  lieing  port  of  the  Ijuke  Moore  league  in 
Harris  county,  said  seven  acres  being  situate 
upon  the  upper  or  southwestern  line  of  the  sub- 
vision  No.  6  of  the  Said  Luke  Moore  league,  on 
the  south  side,  and  fronting  on  Bray's  bayou, 
and  running  to  the  southaastem  line  of  said 
league  (or  quanti^.'  This  la  the  only  deed 
ezecDted  by  Ashe  conveying  any  part  of  the 
land  excqtt  the  deed  to  T.  W.  House,  herdn- 
brfote  mentioned. 

•Hike  Peridna  conveyed  to  Hdaey,  Halaqr  to 
Farrell,  Farrell  to  J.  M.  Oobb  and  R,  N.  Ut- 
ile. The  land  described  in  these  deeds  is  not 
in  controversy  in  this  suit,  and  they  were  ad- 
mitted in  evidence  (or  the  purpose  of  clarifying 
the  description  of  the  land  in  controversy. 

"The  deed  from  J.  M.  Cobb  and  B.  N.  Little 
to  L.  B.  Moody  includes  tbe  seven  acres  re- 
ferred to  above  and  conveys  by  field  notes  de- 
scribed in  one  tract  tbe  land  involved  In  this 
suit 

**I  therefore  find  that  tbe  cross-plaintiffB  and 

the  defeodant  Moody  do  not  daim  title  under 
a  common  source  to  the  land  in  controversy. 

"ly.  Said  S.  S.  Ashe,  some  time  durint  the 
year  1898,  took  actual  possession  of  the  6.06 
acres  of  said  lot  No.  6  east  of  Bray's  bayou 
lying  between  the  Mibe  Perkins  tract  and  the 
Qeorge  Washington  tract,  by  running  a  fence 
from  the  sontheast  comer  of  the  George 
WasIUngton  tract  to  the  southeast  comer 
of  the  Mike  Perkins  tract.  He  also  boilt  a 
bridge  acroas  tlw  h^ou  connecting  the  land 
in  controversy  with  a  portion  of  lot  6  on  the 
west  side  of  the  bayou.  The  fence  above  re- 
ferred to  remained  on  the  ground,  and  was 
there  in  the  fall  of  1005,  at  the  time  that  a 
survey  of  said  property  was  made  by  one  Stim- 
son*  «  mrmror. 


"Between  May  1,  1906,  and  tbe  date  of  tb« 
record  of  tbe  deed  to  L.  B.  Moody,  and  the  dat« 
when  diis  salt  waa  instituted  in  1912,  thera 
were  at  various  timea  fences  ereetad  connecting 
the  nortlieaet  comer  of  the  16JS2-aere  tract, 
known  as  the  Perkins  tract,  and  the  southeast 
comer  of  the  George  Washington  tract.  A  por- 
tion of  the  time  the  fence  consisted  of  a  fence 
erected  by  other  parties  and  joined  to  by  short 
connecting  fences  bj  tlie  defradant  Moodr* 
The  evidence  showa  that  in  1808  oross-plaintiff 
Fitefa,  finding  a  fence  along  said  east  line,  de< 
strogred  the  same  by  cutting,  and  that  it  re- 
mained so  destroyed  for  a  consideraUf  length 
of  time. 

"The  evidence  also  shows  that  one  lOlby,  with 
the  consent  of  cross-plafntiff  Fitch,  removed  a 
consideratde  portion  of  this  fence,  for  the  pur- 
pose of  allowing  cattle  owned  by  him  to  have 
access  to  the  bayou  acrosa  the  land  in  cmitro- 
versy,  and  tiiat  it  remained  down  a  number  of 
months  at  this  time. 

"I  find  that  the  defendant  Moody,  on  May  S. 
1006,  was  in  actual  possession  of  the  16.52 
acres,  constituting  the  south  end  of  the  tract 
conveyed  to  him  by  Cobb  and  Little,  and  con- 
tinued thereafter  in  possession  of  said  land, 
cultivating,  using,  and  enjoying  the  same,  and 
paying  all  taxes  due  on  all  of  the  land  described 
in  said  deed. 

"I  find  that  the  defendant  Moody  used  aaid 
6.06  acrea  <^  land  for  pasturage  pnrpoaaa.  I 
find,  however,  tlmt  th«  poaaesaion  and  use  ae- 
tnaUy  made  of  said  land  by  said  Moody  was  not 
sufficiently  notorious  to  give  notice  that  he  was 
claiming  to  be  the  owner  of  said  land. 

"T.  I  find  that  from  the  year  1894  down  to 
and  including  the  time  of  the  filing  of  this  anit, 
and  afterwards,  S.  S.  Ashe  wac  in  aetaal  pos- 
session of  all  that  part  <tf  lot  6  lying  west  of 
Bray'a  bayon,  cultivating,  using,  and  enj<9- 
ing  the  same,  and  claiming  to  be  die  owner 
thereof,  and  such  possession  extended  by  con- 
struction so  as  to  include  the  land  In  contro- 
versy in  this  snit" 

Thai  followed  a  ctmeliiBioa  of  law  to  ttie 
etrecC  that  Fltdi  and  wlfb  wen  entitled  to 
recover  the  6.06  acres  from  Moody,  ud  Uuit, 
In  turn,  he  wae  entitled  to  the  1&S2  acrea 
they  bad  disclaimed. 

The  bulk  of  lS6%-«cre  lot  Na  6  so  deeded 
by  Sp^ce  to  Ashe.  Bfay  24,  1880,  lay  on  the 
west  side  of  Bray's  bayou;  only  a  narrow 
strip  along  Its  entire  east  line  being  on  the 
east  side  of  that  stream.  This  strip  was 
composed  of  8^  acres  on  the  north  and 
known  as  the  George  WaHhington  tract,  16.&- 
acres  (referred  to  In  the  deeds  as  7  acres)  on 
the  south  and  known  as  the  Mike  Pwkins  or 
Farrell  tract,  and  tbe  6.06  acres  lying  be- 
tween these  other  two  wUch  constituted  the 
bone  of  contention  in  this  suit. 

As  alKwe  indicated  plaintiff  In  error 
Moody's  sole  claim  to  it  was  one  of  five 
years'  limitation  under  his  deed  from  Oobb 
and  Llttie,  while  defoidants  in  eoror  assert 
that  they  showed  title : 

(a)  By  reason  of  prior  possession,  both 
actual  and  constructive; 

(b)  By  10  years'  possesion  prior  to  the 
purchase  Iff  idalntifl  In  error;  anA 
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(c)  By  proof  tliBt  itelntlfl  In  error  dalnwil 
under  conuncoi  aoorce  of  titl& 

PlaiatUr  In  error,  in  contending  bare  that 
defendants  In  error  showed  no  title  and  that 
he  made  out  a  omnplete  title  under  the  five 
years*  atatnte  at  limitation,  partlcaarly  at- 
tacks as  lacblng  support  to  the  eTldence 
these  findings  ot  the  court  below :  (l>  miat 
Moody's  poaseeiion  and  use  of  the  laiid  was 
not  sufflcieotly  notorious  to  give  notice  that 
be  was  chdmiug  to  be  the  ownw  of  It;  (3) 
that  from  May  24,  1880,  uutU  the  trial  of 
this  cause,  Ashe  and  his  successors  In  title 
had  claimed  all  of  IM^-acre  lot  No.  6 
except  the  Washington '  3%  acres  In  Its 
northeast  comer  and  the  Perkins  or  Farrell 
16.52  acres  In  its  BonUieast  cwnw;  {3>  that 
daring  the  period  cohered  by  the  Ashe  and 
House  transaction,  that  >ls,  frun  1686  tmtil 
Jniy  IT,  1901.  Ashe  claimed  and  exa-dsed 
acts  of  ownership  OTer  the  property  be  had 
conveyed  to  Hogan  as  trustee,  ctmtinnonsly 
coltlrating  portions  of  It  west  of  Bray's 
bayoa;  <4)  that  In  1898  .Aabe  took  actual 
possession  of  the  6.06  acres  In  suit  by  run- 
ning a  fence  frcnn  the  southeast  c<Miier  of 
the  Washington  to  the  southeast  corner  of 
the  Perkins  tract — which  fence  remained  on 
the  ground  and  was  there  at  the  time  Stim- 
son  surveyed  the  property  In  the  fall  of  1905 
—and  boilt  a  bridge  across  the  bayou  con- 
necting the  land  In  ccmtroversy  with  a  por- 
tion of  lot  6  on  tbe  west  side  of  the  stream ; 
(5)  that  "from  the  year  1894  down  to  and 
Including  the  time  of  the  filing  of  this  salt, 
and  afterwards,  S.  S.  AsKe  was  In  actual 
poaseeslon  of  all  that  part  of  lot  6  lying 
west  of  Bray's  bayou,  cultivating,  using,  and 
enjoying  the  same,  and  claiming  to  be  the 
owner  thereof,  and  such  possession  extend- 
ed b7  oonstmctlai  so  as  to  include  the  land 
In  ocmtroreny  In  this  suit" 

Under  forthor  assignments  he  inalats  that. 
In  reqponse  to  his  motions,  there  should  have 
been  certain  vpedfic  additional  findings  made 
touciiiAS  hla  use  of  tbe  land  and  his  op* 
patents*  title;  obviously,  howevo-,  if  the 
evidence  was  sufflciait  to  sustain  the  first 
and  flftb  findings  Jnat  enunierated,  since  tliey 
determined  that  plaintiff  In  error  failed  to 
substantiate  Ids  scAe  claim  of  tiOe  and  that 
his  opponents  made  oat  a  complete  <me  un- 
der the  statute  ot  ten 'years*  limitation. 
Inqolries  eltber  as  to  whether  the  evidence 
supported  others  of  those  made,  or  called 
for  the  making  of  additional  ones  not  stated* 
have  now  become  unimportant. 

After  a  careful  study  of  the  statement  of 
facts  we  conclude  that  these  two  flinHnpi 
were  not  without  suffldent  sui4K>rt 

It  is  true  there  was  a  conflict  In  tbe  testl- 
BMny  as  to  when,  by  whMn,  and  during  what 
periods  of  time,  fieiaoes  were  put  and  main- 
tained along  tbe  east  line  of  tbe  6.06  acres, 
tbe  material  features  of  whidi  the  quoted 
findings  aham  tbe  court  to  have  naciveA  In 


tmror  of  defendant!  la  error;  bat  it  is  undis- 
puted that  there  was  no  aotnal  pMseaslon 
by  iBdosure  of  this  tract  by  Gobb  and  UtUe 
at  the  time  Uoody  bougbt  fiom  them  In 
April,  1804,  for  be  himself  testtfied  that  Just 
before  buying  he  went  upon  the  iwoperty 
with  Mr.  Cobb,  goteg  first  to  Its  southeast 
comer,  tbffiice  west  to  tbe  bayou,  tboiee 
along  the  meanders  of  tbe  bayou  to  tbe 
Oeorge  Washlugt^m  tract  immediately  north 
of  tbe  6.06  acrei^  tbence  across  the  south 
line  of  tbe  Washington  tract  to  the  east 
line  of  tbe  land  as  conveyed  to  falm,  thence 
down  that  east  line  to  tbe  place  of  b^inning, 
c<Hicladlng  on  the  point  as  follows ! 

"As  we  walked  aloog  down,  tbe  east  Hne  of 
that  property,  I  saw  no  sign  of  tbere  ever  hav- 
ing been  a  fence  there.  -I  put  no  fence  there 
during  the  time  that  Ladas  Patterson  was 
there.  The  balance  of  that  year  I  put  no 
fence  there,  Tbe  following  year  I  had  a  fence 
built  from  the  northeast  comer  of  the  inolo* 
sure  as  it  had  existed  connecting  with  the 
George  Washington  fence;  that  was  in  190t!ii'* 

His  further  testimony  that  the  balance  or 
south  part  of  the  Cobb  and  Uttle  purchase 
was  at  all  Umes  conUnuonriy  under  ftece, 
occupancy,  and  coltivatltm  is  immaterial, 
since  it  is  not  liwe  in  controversy. 

Tbe  cluuvcter  and  continuity  of  bis  mb- 
sequent  possession  and  use  of  this  particu- 
lar trwit  was  also  a  matter  about  wbidi  tbe 
testimony  was  conflicting,  and  this  too  hav- 
,ing  been  In  the  manner  we  have  found 
resolved  against  him  btiow,  the  result  can- 
not be  disturbed  here: 

As  upholding  tbe  opposing  claim— reflected 
In  the  quoted  fifth  finding— that  from  1894 
on  down  Ashe  was  In  actual  posBcesion  of 
all  of  lot  6  lying  west  of  tbe  bayou  cultiTat- 
ing,  using,  claiming  It.  and  that  su^  poasea- 
slon  eztoided  by  construction  ao  as  to  include 
this  small  tract  on  the  east  side  of  the 
stream,  some  of  the  outstanding  features  of 
the  i«oof  made  were  these: 

No  question  was  raised  as  to  Ashe's  actual 
possession,  use,  cnltivation,  and  enjoymoit 
of,  or  claim  to,  all  of  lot  No.  6  west  of  tbe 
bayoa  during  tbe  whole  of  tbe  time  thua 
sUted ;  the  positive  testimony  to  that  effect 
being  uncontroverted.  His  deed  fkom  Spence 
covered  as  well  tbe  6.00  acres  on  tbe  east 
side  of  tbe  bayou,  and  no  conveyance  of  It 
as  s  particular  tract  out  of  him  was  ever 
executed.  While  It  was  embraced  In  tbe 
deed  to  T.  W.  House  referred  to  In  .  the  trial 
conrrs  II  finding  of  fact,  that  did  not,  as 
Is  furtbti"  therein  determined,  break  or  in- 
terfere with  Ashe's  acts  of  ownership  over 
any  portion  of  the  166^  acres.  Tbe  witness 
Pitch  testlfled  that  he  became  acquainted 
with  this  6.06-acre  tract  and  the  situation 
oat  there  In  1894,  from  that  time  on  being 
on  the  property  under  Ashe,  familiar  with 
It.  and  having  do  knowledge  prior  to  1913 
that  Mr.  Bloody  was  clatmtng  it;  that  cn  eo 
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ottering  In  ISM  he  established  a  hog  ranch 
on  the  land  on  the  west  side  of  the  bay  on, 
tb^e  b^ng  then  old  invTOTsmeots  thereon 
vltb  endrcUng  fences;  that  In  1898  be  saw 
the  bridge  built  acroaa  tbe  bayon  wlilcb 
dapt.  Ashe  put  there  to  craineet  Uila  6  acres 
with  the  occupied  portion  of  tbe  land  on  tbe 
west  side;  that  In  1908  be  found  a  brand 
new  4-wtre  fence  constrocted  along  the  east 
line  of  this  6.00  acres,  which  be  cut  com- 
pletely down  from  the  Washington  tract  on 
the  north  to  the  Farrell  tract  on  the  south 
and  which  r^alned  down  for  two  or  three 
years  anyhow  before  it  was  rebuilt;  that 
after  it  was  rebuilt  be  permitted  Milby  to 
cut  it  and  use  the  6  acres  In  allowing  bis 
cattle  to  get  to*the  bayou. 

The  witness  Farrell  testified  that  for  many 
years  prior  to  Moody's  purchase  of  it  be 
lived  on  the  Pwklns  or  Farr^  tract,  that 
is,  the  south  or  Inclosed  portion  of  tbe  tract 
conveyed  by  Oobb  and  Little  to  Moody;  that 
about  1S9S  Capt  Ashe  had  a  surveyor  out 
there.  Inclosed  the  6.06  acres  by  running  a 
fence  from  Farrell's  corner  to  Washington's 
corner,  built  a  bridge  across  the  bayou  con- 
necting it  with  his  place  on  tbe  west  side, 
and  allowed  the  Farrells  to  use  this  east 
side  tract  as  a  range  for  th^r  cattle  and 
tbe  bridge  was  an  outlet  through  his  place 
to  town,  via  the  Telephone  Koad.  On  direct 
examination  he  further  said  tbis  fence  Capt 
Asbe  put  up  remained  there  about  10  or  12 
years,  but  on  cross,  In  undertaldng  to  give 
dates,  he  became  uncertain  and  confused,' 
making  statements  which,  if  taken  In  lieu  of 
his  first  and  more  positive  estimate,  would 
place  the  time  during  whl(di  the  fence  stayed 
there  at  only  about  2  yeara  Moreover, 
plaintiff  in  error,  about  tbe  time  of  the  deed 
to  him  in  1904,  had  the  land  In  controversy 
surveyed  by  A.  E.  Stimson,  and  the  field 
notes  and  plat  Stimson  made  of  It  show  a 
fence  along  tbe  east  Une  of  tbis  6.06  acres 
In  October  of  1904. 

[1]  Without  attempting  a  further  rfisumd 
of  tbe  evidence,  we  think  it  clear  that  de- 
fendants in  error  showed  title  under  the  ten 
years'  statute  of  llmitatioai,  as  follows  fr<nn 
the  conclusion  already  stated  that  the  trial 
court's  fifth  finding  of  fact  bad  sufficient 
sui^Knt  in  the  tesUmony.  In  this  connection 
we  pretermit  any  consideration  ta  discus- 
aimi  of  tbe  InstrunoitB  evidencing  the  T. 
W.  House  transaction,  and  of  what  their 
^leet  might  be  cm  claims  oC  title  In  (rtber 
ways,  for  the  reason  that  as  affects  the  <Hie 
through  ten  years'  Umitattrau  by  ttie  undis* 
puted  proof,  as  well  as  the  stated  finding  of 
tbe  court  bcdow,  no  diange  was  thereby 
wrought  in  the  diaracter  of  Ashe's  posses- 
sion of  the  tracts  on  either  ^e  of  tbe  bayou ; 
be  was  before  boldli^  both  xatier  a  deed 
emtvadng  and  describing  them  as  one.  and 
bis  actual  possesdfm  of  all  that  portion  lyli^ 


west  of  the  bayou  continned  unabated  and 
unchanged  ttotwitbatanding  tbeae  matters: 
the  mere  enentloa  of  such  Instmmeats, 
therefore,  n^her  destroyed  his  possesston 
nor  the  dafm  of  tttla  arising  out  of  It  ' 

[2]  Even  wwe  It  conceded,  hovrever,  ttat 
Asbe  parted  with  his  title  through  tbe  trus- 
tee's sale  to  Hoos^  still  It  came  bade  to 
blm  hy  the  deed  from  Bouse  In  1901,  four 
years  before  the  Inception  of  plain tilT  In  er- 
ror's adverse  claim,  during  which  period 
Asbe  nndlsputedly  bad  actual  possession  ot 
all  lot  6  west  of  tbe  bayou,  holding  It  mUer 
the  same  ctmveyance  and  claim  of  title  as 
that  under  which  he  claimed  the  6.06  acres. 
The  resulting  situation  tbnefore  would  come 
within  the  rule  as  thus  stated  in  the  sylla- 
bus, which  correctly  r^leets  the  holding  of 
our  Supreme  CJoort  In  AOen  t.  Boggeas,  M 
Tex.  83.  58  8.  W.  833 : 

"The  poBseBsion  by  a  ^antee  of  one  of  two 
adjoining  tracts  conveyed  by  the  same  deed 
will  entitle  him,  though  he  has  not  held  for  the 
period  of  limitatipn,  to  recover  the  other 
*  *  *  as  one  in  actual  posseaaion,  against 
persons  showing  no  title." 

See,  also,  as  further  authority  that  actual 
possession  of  part  of  a  tract  of  land  under 
an  Instrument  defining  Its  boundaries  is 
possession  of  the  whole,  Vernon's  Sayles* 
Statutes,  art  5676:  Bowles  v.  Brlce,  66  Tex. 
730,  2  S.  W.  729;  Wler  Lumber  Co.  v.  Conn, 
156  S,  W.  277. 

Further  discussion  Is  deemed  unnecessary. 
From  the  concliislons  stated  It  is  apparent 
that,  in  our  o^nlon,  the  trial  courfa  judg- 
m&it  should  be  affirmed;  it  has  accwdlngty 
been  so  ordered. 

Affirmed. 


O'NEIL  V.  QUILTER.    <Ne.  7388.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
April  21,  1917.  On  Motioo  for  Rehearing, 
Oct  8,  m?.  Rehearing  Denied  Nov.  28. 
1921.) 

1.  New  trial  «=»48— Instnietlea  ts  paaol  sot  to 
disosss  verdict  held  erroseoMs. 

Court  erred  in  charging  the  panel,  Indod- 
ing  a  Jury  which  had  rendered  a  verdict,  that 
jurors  should  not  converse  with  or  make  any 
Btatemects  to  the  partieB,  or  their  attorneys, 
or  any  one  else,  as  to  how,  or  in  what  manner, 
or  by  what  means  they  arrived  at  a  vertfict,  or 
state  anything  that  transpired  among  tbe  Jnir 
while  deliberating  on  th^  vardlet 

2.  Appeal  and  error  «=>I072— Instmetloa  d»- 
itying  right  to  Interrogate  Jurors  held  harm< 
less. 

A  contention  that  tiiere  was  prejudice  In 
charKins  panel  that  Jorors  should  not  dlseoss 
with  counsel,  or  any  <hm  else,  the  nuumev  of 
arriving  at  their  vetdtets,  wss  punly  speoila- 
tive  and  wftboot  marltr  in  the  absttoa .  of  a 
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fihowins  that  u  effort  WM  Duuh  to  ucerUiD 
,  from  tbe  itur  way  act  of  miBcondact  upon  its 
put.  or  aar  amnber  tlwreoC,  notwithttandiiif 
an  aU^ed  fear  of  a  flae  far  eoatempt  to  caae 
of  an  attempt  to  aaetvtala  ndiODndact.  ^ 

On  Motion  for  Bebearittf . 

3.  Fixtaret  ^35(2}  —  Resltfence  oonstruotsd 
ty  taaiporary  tauat  or  lloaasaa  yrisaaiai  to 
ba  pwaoaalty  aari  ta  batoag  to  toaaal. 
Vbere  la  a  pnaumiitloa  tkat  a  dvcIUns 
feoaae  conatnMtod  opi»  land  bj  a  temporary 
tenant  or  Hcwneao  la  personal  property  and  b»- 
Iohb*  to  the  tenant,  who  may  remove  the  same, 
bat  intent  of  the  potion  eonstructins  the  boild' 
ing  control*. 

Appeal  from  Harris  Comity  Court;  Mur- 
ray B.  Jones,  Judge. 

Suit  by  John  (^Nell  agalnat  M.  A.  Qolltar. 
Judgment  for  defendant,  and  tbe  plaintiff 
appeals.  AlBrmed. 

See,  also,  2S4  S.  W.  628. 

Townee  &  Vinson,  J.  H.  Roes,  and  Fred  R. 
Switzer,  all  of  Houston,  for  appellant 
Hutcbeson  &  Huteheson,  of  Houston,  for 

LAND,  J.  ^l8  Bolt  was  Instituted  by 
John  O'Nell,  plaintiff,  against  M.  A.  Quilter. 
defraidant,  to  recover  rents  alleged  to  be  due 
npcnk  AD  undivided  seven-twelfths  part  of  a 
SMcre  tract  of  land  idtnatsd  In  Harris 
county,  and  for  tbe  value  of  one  certain 
building  removed  ther^rom  by  defOidant. 

Plaintiff  alleges  that  he  was  the  owner  of 
a.  seven-twelftbs  Intereat  In  a  344cre  tract 
of  land;  that  plaintiff  leased  said  land  and 
premises  to  the  defendant  for  such  length 
of  time  as  said  tenant  desired  to  use  and 
-occupy  the  same,  with  the  understanding  and 
■agreement  that  so  long  as  tbe  defendant  reg- 
ularly was  employed  by  the  s^ntlff  he 
should  not  pay  any  rent  hot  after  bla  regu- 
lar employment  wltb  plaintiff  ceased  be 
should  pay  tbe  reasonable  rental  value  of 
tbe  premises  so  long  as  be  occupied  tbe  same 
and  It  was  further  agreed  that  any  build- 
ings  or  improvements  placed  ui>on  said 
premises  by  defendant  should  belong  to  tbe 
plaintiff  and  should  be  left  on  the  land  when- 
ever tbe  premises  were  vacated  by  defend- 
ant; tbat  defoidant's  employment  ceased 
July  1,  1912;  that  be  used  and  occupied  the 
premises  until.  August,  1916,  and  that  by  rea- 
son of  the  use  and  occupancy  of  said  prem- 
ises by  defendant  between  said  dates  he 
became  bound  and  liable  to  pay  plaintiff  the 
reasonable  rental  value  therefor,  which  was 
$20  per  month;  that  by  reason  of  tbe  preuk- 
Ises  defendant  owed  plaintiff  9420  rent ;  tbat 
wheal  defendant  vacated  the  premises  he, 
without  tbe  consient  of  plaintiff  and  over  his 
protest,  tore  down  and  removed  the  resl- 
dOKe-and  other  Improvements  on  said  land; 
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that  by  reason  of  the  taking  down  and  r^ 
moval  of  said  Improremaita  the  defendant 
became  liable  to  plaintiff  for  its  value,  9291.- 
62,  under  the  c<»itzact  and  under  the  law. 

The  defendant  pleaded  the  atatirte  ot 
frauds  and  general  denial. 

Plaintiff  testified  witii  reference  to  the 
dealings  between  himself  and  defendant  that 
be  bad  been  an  oil  operator  for  a  good  many 
years  and  owned  a  great  many  wells  and 
holdings;  that  Quilter  worked  for  him  on 
rigs,  as  helper  and  as  driller,  for  many 
years;  that,  as  defendant  lived  a  long  dis- 
tance trtMn  the  field  of  operationa,  be  (plain- 
tiff)  told  defendant  tbat  he  could  move  on 
the  premises  In  qnestloQ,  whicb  waa  a  mile 
and  a  half  from  Humble  and  nearer  to  tb^r 
work;  that  defendant  went  there  to  live  on 
the  place  to  further  the  intereat  of  plain- 
tiff; tbat  tbe  plaintiff  told  defwdant  when 
be  went  on  tbe  place  tbat  while  be  was  In 
bla  ttnploy  there  would  be  no  rent  charged, 
but  did  not  tell  blm  that  after  be  quit  work- 
lug  for  blm  that  be  would  have  to  pay  rent ; 
that  he  later  told  blm  that  he  was  going  to 
render  him  a  bill  for  rent,  and  tbat  defoidant 
laughed  It  off  and  "kidded"  blm  about  it :  did 
not  take  it  seriously,  but  tbe  plaintiff  was 
serious  about  the  matter;  that  defendant 
lived  there  and  worked  for  blm  until  July, 
1912 ;  tbat  it  Is  not  true  that  be  filed  this  suit 
because  he  got  into  a  dispute  wltb  defendant 
about  a  bit;  that  defendant  tried  to  get  a 
lease  that  plaintiff  bad,  and  thai  he  went  to 
falm  and  asked  him  about  It,  and,  wben  de- 
fendant told  blm  he  bad  done  so  plaintiff 
told  d^endant  that  be  would  have  to  pay 
rent;  that  he  felt  that  tbehr  relations  bad 
been  strained  and  that  he  felt  tbat  they  had 
better  sever  ttadr  relations,  but  tbat  tbia 
was  not  Uie  first  time  he  apoke  to  defendant 
about  paying  tent;  tbat  he  did  not  know 
tbat  be  had  a  dollar  or  a  attdc  of  timber  In 
the  house  defendant  built  oa  flie  place;  tiiat 
be  did  not  want  to  take  what  defendant  bad 
paid  for,  but,  as  d^endant  bad  agreed  to 
leave  all  Improvements  on  tbe  place  when  he 
left,  there  was  to  be  no  rent  paid  while  he 
worked  for  him ;  that  tbe  contract  was  that 
tbe  defendant  was  to  move  on  the  place  and 
fix  the  old  building  to  live  In  and  while  he 
was  In  plaintiff's  em^toy  be  was  to  pay  no 
rent,  and  when  he  moved  off  be  was  to  leave 
whatever  improvements  he  bad  placed  tbete- 

OD. 

Defendant  testified  tbat  he  told  plaintiff 
tbat  be  was  going  to  move  back  to  tbe  field, 
and  tbat  tbe  plaintiff  asked  falm  to  move  on 
his  place,  and  eald  he  was  going  to  have  a 
good  deal  of  work  to  do  down  there,  and 
that  bts  place  was  close  to  tbe  rig,  and  that 
it  would  not  cost  defendant  anything  to 
move  down  there  and  build  on  the  place; 
tbat  there  was  no  understanding  that 
he  was  to  leave  the  Improvements  which 
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be  bnllt  on  the  place ;  that  the  first 
time  plaintiff  told  him  he  wanted  rent 
for  the  place  was  by  a  letter  In  June,  191S. 
In  this  letter  plaintiff  aald,  "Morris,  since 
things  have  come  to  like  tbey  have  I  will 
require  you  to  pay  rent  and  also  advise  you 
to  leave  the  hoase  there";  that  prior  to  the 
letter  no  demand  had  been  made  on  him  for 
rent;  that  be  bad  some  trouble  with  plaintiff 
about  a  bit  in  May,  1915 ;  that  he  built  the 
house,  which  he  moved  off,  with  his  own 
money,  and  did  not  use  any  of  the  lumber 
that  was  on  the  place;  that  the  house  was 
a  little  box  house  set  on  blocks,  and  these 
blo(^  were  on  top  of  the  ground;  that  he 
worked  for  plaintiff  off  and  on  until  May, 
1916,  but  that  about  two  years  Intervened 
between  the  time  he  worked  for  him  in  1912 
and  the  first  work  he  did  for  him  in  1915. 

The  undisputed  evidence  shows  that  the 
house  ranoved  from  the  prranlaea  by  defend- 
ant was  erected  In  1910;  that  It  was  built 
by  defendant;  that  material,  exclusive  of  the 
labor  of  building,  cost  defendant  betweai 
$150  and  $176 ;  and  that  It  was  worth  about 
S400  as  It  stood  on  the  premises. 

Than  was  also  testimony  to  the  effect 
that  the  reasonable  value  of  the  S4  aoee  oC 
land  immediate  before  the  bouse  was 
moved  oB  bf  defendant  was  $100  i>er  acre, 
and  Uiat  its  value  Immediately  thereafter 
was  of  Uie  value  of  $2,900. 

The  case  was  submitted  to  a  jury  on  spe- 
cial Issues,  whl(jh  Iffiues.  and  tlie  answers 
given  thoreto  were  aiiB  follows: 

"(1)  Answer  whether  or  not  it  was  agreed 
and  understood  between  plaintiff,  O'Nell,  and 
defendant.  Qailter,  that  defendant  should  pay 
rent  for  the  premises  occupied  by  him  after 
bis  regular  employment  with  the  plaintiff 
ceased.  Answer  this  Question  Tes'  or  'No.* 
Answer:  No^ 

"(2)  If  you  have  answered  the  above  ques- 
tion in  the  affirmative,  and  only  in  that  event, 
then  answer: 

"(a)  How  many  months,  if  any,  the  defend- 
ant occupied  said  premises  after  his  regular 
employment  with  plaintiff  ceased?  Answer: 

"<b)  What  was  the  reasonable  rental  value 
per  month  during  said  period  of  occupancy,  If 
sny,  of  said  premlsesT   Answer:  — — . 

"<8)  Answer  lAether  or  not  it  was  agreed 
and  understood  between  the  plaintiff  and  the 
defendant  herein  that  any  buHdings  or  improve- 
ments placed  on  said  premises  b;  the  defend- 
ant should  belong  to  plaintiff  and  be  left  on  said 
land  when  the  premises  were  vacated  by  the 
defendant?  Answer  this  qaestion  'Yes*  or 
'No.'    Answer:  No. 

"(4)  What  was  the  reasonable  market  value 
of  said  premises  immediately  before  the  im- 
pf«<vements  constmcted  thereon  by  the  defend- 
ant were  removed  from  s^  land?  Answer: 
$100  per  aere. 

"(5)  What  waa  the  reasonable  market  value 
of  the  said  premises  immediately  after  the  im- 
provements constmcted  by  defendant  were  re- 
moved thertfbonT  Answer:  $100  per  acn. 


"(6)  What  was  tiie  reasonable  value  of  the 
improvMnents  at  the  time  they  were  removed 
from  ssM  pnmises  hy  tlie  defswdant,  <^iiUert 
Answer:  Nothing,  as  eost  ^  removal  wo^  be 
eqgal  to  valne  of  impraveoMnts." 

Upon  these  findings  Judgment  was  entered 
for  defendant 

By  appellant's  second  assignment  he  in- 
sists that: 

"The  trial  jadge  erred,  to  the  prejvdioe  of 
the  plaintiff,  in  ntering  a  judgment  for  the 
defendant,  upon  the  special  issues  found 
the  jury,  in  this,  that  there  is  no  evidanea 
in  the  record  to  the  effect  that  there  was 
any  understanding  or  agreement  that  the  house 
should  be  moved  from  the  premises  by  the 
defendant,  no  evidence  that  at  the  time  the 
defendant  erected  same  be  had  any  intuitioa 
of  removing  same,  and  all  tte  evidonoe  fntMH 
dnoed  was  to  the  effect  Oat  same  waa  a  per- 
manent and  laating  imprevment^  affixed  to 
and  a  i>art  of  the  realty,  for  the  removal  of 
which  Oie  defendant  was  liable  In  damages." 

Appellant's  pn^otitUm  under  hto  secmd 
asslgnmoit  Is  that: 

"Permsnent  and  lasting  improvements  erect- 
ed by  a  tenant  and  affixed  to  the  real^  become 
real^  and  the  property  of  the  owner  of  the 
premises  in  the  absence  of  clear  evidence  of  in- 
tention of  the  parties  to  the  contrary  or  of  an 
express  agreement  that  the  improvementa 
should  belong  to  the  tenant." 

Appellee  onttwda  that  appellant  broo^t 
his  suit  upon  an  sprees  contract,  and  that 
he  pleaded  In  <mly  one  count,  and  that  mxih 
pleading  cannot  any  reasonable  Intrad- 
ment  be  construed  to  dedaie  as  well  on  an 
Implied  as  on  an  stress  cmitraet,  and  that, 
as  the  jury  found  there  was  no  agreement 
and  onderstandlng  between  Oie  parties  that 
any  bDlldiug  a^ieUee  placed  on  said  prem- 
ises should  btHmg  to  appelant  and  be  1^ 
thereon  when  said  premises  were  vacated  by 
appellee,  atq;)ellant  conld  aot  recover  upon  an 
implied  contract  not  pleaded.  This  contri- 
tion cannot  be  sustained. 

"Plaintiff  alleges  that  at  the  time  of  the  leas- 
ing of  said  land  and  premises  above  described 
to  the  defendant  there  was  situated  thereon  a 
reeddence,  bam,  and  other  out  buildings  belong- 
ing to  the  plaintiff  and  hia  eotenante;  that  dur- 
ing the  time  the  defendant  so  nsed  and  occupied 
the  same  he  made  certain  additions  and  im- 
provements on  said  buildings,  all  of  whldj«  by 
virtue  of  the  agreement  aboTe  alleged,  and  un- 
der the  law,  became  the  properly  of  tbe  plain- 
tiff and  his  cotenants;  that  at  the  time  defend- 
ant vacated  said  premises  tbe  defendant,  with- 
out the  consent  of  the  plaintiff  and  over  his 
protest,  tore  down  and  removed  said  resi- 
dence and  other  buildings  from  aald  land;  that 
by  reason  of  sudi  unlawful  and  wnmgful  tak- 
ing and  destmction  of  said  property  by  the  de- 
fendant, as  aforesaid,  tbe  plaintiff  has  sus- 
tained actual  damages  in  the  sum  of  $291.6:4 
being  the  plaintiff's  proportion  or  seven-twelfths 
of  the  value  of  said  bnildlngB  before  their  de- 
straetiout  and  also  the  dUE^enee  between  the 
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market  valae  of  said  land  and  premises  be- 
fore the  destmetioD  of  aald  boates,  and  its 
Tohie  thereafter,  whldi  the  defendant  has  ftB- 
ed  and  refased  to  pay." 

*nBintiff  prars  that  the  defendant  b«  dted  to 
appear  and  answer,  and  that  npon  final  bear- 
ing  he  bm  Jndyment  for  bis  said  damage*, 
with  legal  Interest  thereon,  and  for  costo  and 
general  relief.** 

We  think  such  allegations.  In  effect, 
chained  a  tort  committed  by  appellee  for 
.whi<^  be  18  liable,  in  tbe  absuice  of  pleading 
and  proof  of  an  agreement  or  onderatanding, 
either  ezpreas  or  implied,  that  said  building 
might  be  removed  by  him. 

The  building  In  question  was  a  permanent 
improrement,  and  appellee  did  not  dalm  in 
hia  answer  that  thwe  was  any  agreement 
or  onderstandlug  between  him  and  appellant 
that  he  shonld  have  tbe  light  to  remore  the 
building;  and,  nnless  there  was  such  an 
agreement  or  imderstandlng,  it  became  ap- 
pellant's property,  and  ai^Iee  did  not  bare 
the  right  to  more  it  from  tbe  land.  BoveC 
T.  Holzgraft,  S  Tex.  CIy.  Aj^  141,  23  S.  W. 
1014;  Tayl<»-  on  landlord  and  Tenant,  sec. 
544 ;  19  Cyc  page  1046. 

niere  is  ndther  pleading  nor  proof  that 
tliere  was  an  agreanent  between  appellant 
and  appellee  that  the  building  mi^  be  »• 
moved  by  appellee. 

For  the  reasons  pt^ted  out  the  aecMia  uh 
slgnment  la  snstalned. 

We  alao  snstatn  appoUant^s  Oilrd  and 
fourth  anignmeDts.  The  evidence  does  not 
warrant  the  Jury  finding  that  tbe  premises 
woe  of  the  teme  value  immediate  before 
and  immediately  after  the  house  was  re- 
moved thetefiTDB,  nor  the  finding  ttiat  die 
reasonable  value  of  tbe  house  at  tbe  time 
at  Its  removal  by  appellee,  was  nothing. 

The  undisputed  evidence  shows  that  said 
house  was  worth  several  hundred  dollars, 
and  we  tliink  it  absurd  to  say  that  Its  re- 
moval from  the  pronlses  would  not  lessm 
the  value  of  such  premtseB,  or  to  say  that 
said  boose  was  wortti  nothing  as  it  stood 
OD  tb»  prsmises  just  before  its  removal 

fll  Appellant's  first  assignment  and  prc^ 
sltlon  tliweunder  are  as  follows; 

*^nie  ttial  conrt  erred,  to  the  prejudice  of 
the  plaintiff,  by  Instmctfng  the  entire  fary 
pnbd,  of  whidi  tbe  JniT  that  rendered  the  ver- 
dieC  In  this  case  was  a  part,  not  to  converae  or 
make  any  statements  to  any  one,  after  thCT 
had  arrived  at  their  vsnBet,  ooneendng  any 
verdict  or  how  they  arrived  at  any  verttet  that 
had  been  or  mi^t  be  rendered  during  the 
week." 

*?roposltion:  An  instructioD  hj  a  trial  court 
to  a  jury  which  had  rendered  a  verdict  in  a 
case  not  to  converse  or  make  any  statements 
to  any  one  concerning  their  verdict,  or  how 
they  arrived  at  the  same,  after  a  verdict  has 
been  found  by  them,  la  error  so  preJadEdal  to 
the  rtfits  of  the  losiiiv  Party  as  to  require  a 
new  trial.'* 


It  appears  that  this  cause  was  tried  be- 
fore a  jury,  which  rendered  its  verdict  In 
the  afternoon,  and  that  on  the  morning  of 
tbe  following  day  tbe  trial  judge  instmcted 
the  jury  panel  for  tbe  week,  which  Included 
the  jury  whlcii  tried  this  cause,  as  follows : 

'Gentlemen  of  the  panel  for  the  week,  the 
court  instructs  you  that  in  all  cases  whicb  have 
or  may  be  submitted  to  yon  during  the  week, 
tiiat  after  a  verdict  has  been  rendered  by  you 
in  such  case,  you  shall  not  converse  with  or 
make  any  statements  to  any  of  tbe  'parties,  or 
their  attorneys,  or  any  one  else,  as  to  how, 
•r  in  what  manner,  w  by  what  meana,  you  ar- 
rived at  a  verdiot,  or  sUte  anything  that  trans- 
pired among  the  Jury  while  deliberating  on  your 
ver^ct  therein. 

'The  reason  f  w  the  above  instrsdlon  is  that, 
if  any  such  information  Is  given  by  any  of  yon, 
it  is  possible  that,  based  upon  such  Information, 
tills  court  will  be  eomptfted  to  set  aside  your 
verdict  <m  a  moCioB  fn  new  trial  nried  by 
tbe  loring  par^.** 

Ft]  Sucb  insbmctlons  are  improper  and 
cannot  be  too  severely  condemned.  If  the 
Jury  were  guilty  of  misconduct  for  whldi 
tbe  oourt  would  feel  compelled  to  set  aside 
Its  verdict,  the  party  a^rieved  has  tbe  ri^t 
to  know  sndi  fact  and  v^ran  pn^pw  motion 
to  have  the  verdict  set  aside.  But  appel- 
lant has  made  no  showing  that  he  made  any 
effort  to  ascertain  from  the  jury  any  act  of 
misconduct  upon  its  part  or  of  any  member 
thereof.  We  think  the  c(mtention  made,  un- 
der the  showing  made,  is  purely  qwculatlve 
and  without  merit-  Appellant  had  the  legal 
right  to  interrogate  tiie  monbers  of  the  jury 
as  to  misGWdnct  on  thedr  part,  and  Us  fear 
that  be  mlglit  be  fined  Cor  contempt  by  tlie 
trial  judge  is  wholly  groundless.  Tbe  as- 
slgnmeut  Is  ovemded. 

We  also  tbink  the  testimony  of  the  wit- 
nesses offered  by  appdlee  jo  prove  the  rental 
value  DC  the  premises  was  adndsaible,  and 
that  the  court  erred  In  rejecting  the  samsu 
For  the  errors  polntod  out,  the  judgment 
of  the  trial  court  Is  reversed,  and  the  cause 
remanded  tor  another  trial 
.   Beversed  and  remanded. 

On  Motion  for  Kehearlng. 

[S]  In  our  wiglnal  <4>inlon  we  hcAd  that 
appellee^  U.  A.  Qullter.  a  Ucensee  or  tenant 
at  will  on  tbe  pranises  of  appellant,  John 
O'Neil,  having  failed  to  plead  and  prove 
that  there  was  an  understanding  and  agree- 
ment between  blm  and  O'Mei}  when  he  went 
upon  the  premises  that  the  dwelling  honse 
built  by,  him  on  tbe  proniaes  was  to  remain 
his  property  and  to  be  removed  by  him  at 
the  termination  of  bis  llcrase  or  tenancy, 
stt<ai  house  being  tbe  tmly  dwelling  house 
<m  Cbe  pranises,  it  became  a  fixture  and  the 
Iffoper^  of  the  owner  of  Oe  scdl,  as  a  mat- 
ter of  law.  So  holdlns,  we  reversed  the 
judgment  of  the  trial  oourt  In  favor  of  ap- 
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pellee  Quilter,  and  mnanded  Uie  canae  for 

another  trlaL 

Counsel  for  appellee,  Quilter,  has  filed  his 
motion  (or  a  rehearing,  and  therein  vigor- 
ously attacks  and  controrerts  our  concluston 
as  above  stated.  He  insists  that  upon  the 
facts  proven  In  this  case  the  law  raises  the 
presumption  that  the  house  In  question  re- 
mained personal  property,  and  that  the  ti- 
tle never  passed  out  of  Quilter.  With  vigor 
and  with  seeming  confidence  In  his  position, 
he  insists-  this  court  erred  in  holding  that 
under  the  facts  proven  the  house  In  question 
became  a  permaneot  improvement  and  a  part 
of  the  realty;  that  under  the  circumstances 
of  this  case  the  presumed  Intention  which 
the  law  Imputes  from  the  facts  would  make 
the  house  retain  Its  diaracter  of  personalty. 
He  says  that — 

"At  ancient  common  law  it  was  ordinarily 
assomed  that  whatever  was  affixed  to  the  land 
became  part  of  the  land,  nor  were  the  cir- 
cumstances  under  which  it  was  affixed,  nor 
the  relaticQs  which  the  parties  affixing  same 
Buatained  to  thd  realty,  ever  considered.  At 
common  law  the  only  question  was  'Has  the 
building  or  structure  in  question  become  ac- 
tnaDy  annexed  or  affixed  to  the  land?'  TTnder 
the  tnfluenoe  of  the  laws  of  tmde,  and  for  the 
encouragement  of  Indastty  and  agricnltnre,  and 
out  of  a  eonstderation  for  the  equities  of  the 
case,  these  fixed  rules  of  law  have  been  grad- 
ually broken  down  until  it  has  become  settled 
law  that  the  question  of  the  intention  of  the 
party  affixing  the  structure  Is  the  paramount 
question,  and  it  is  presumed,  in  the  absence 
of  evidence  to  the  contrary  that  a  tenant 
having  no  Interest  in  the  freehold  does  not 
Intend  to  enrich  or  Increase  Its  valne,  and  all 
structures  placed  by  him  for  the  purpose  of 
trade,  or  for  Ids  domestic  uae  and  convenience, 
are  not  fixtures,  but  are  removable,  and,  un- 
der the  influence  of  the  principles  of  equity,  a 
licensee  who  places  butldinga  on  the  property 
with  the  consent  of  the  owner  retaina  the  right 
to  remove  the  property,  because  in  a  proper 
consideration  the  structure  never  becomes  real- 
ty, but  remains  personalty,  and  hia  own  prop- 
erty.'* 

In  support  of  his  contention  be  quotes 
from  19  Cyc.  jfp.  1016  and  1017,  reapectlrely, 
as  f (dlowB : 

"The  intenfion  with  which  a  chattel  Is  placed 
upon  or  affixed  to  realty  is  one  of  the  facts 
that  may  be  looked  to  in  connection  with  the 
other  circumstance  to  aid  In  determining  the 
status  of  what  seems  to  be  realty  or  personal- 
ty, as  the  case  may  be.  Where  there  is  a 
reasonable  doubt  from  the  manner  of  annexa- 
tion whether  the  chattel  has  changed  its  atat- 
uB,  or  whore  there  are  conflicting  claims  there- 
to, the  intention  with  which  it  was  put  in  place 
Is  fit  importance.  Indeed,  It  Is  sometimes  said 
tiiat  the  intent  of  the  party  amiexing  an  artl- 
de  to  tlie  freehold  la  the  most  important  cri- 
terion of  its  (^araeter  as  a  fixture  and  other 
drcnmatancea  or  facts  are  valuable  chiefiy 
as  evidence  of  such  intention, 

"If  a  structure  Is  made  for  a  residence,  it 


generally  is  deemed  part  of  the  realtr,  aUluHigli 
It  has  the  appearance  of  being  temponur  and 
may  be  easily  removed  without  injury  to  the 
freehold.  Where,  however,  the  stmetDT*  la 
affixed  to  the  premises  hy  a  temporary  tenant 
thereof,  or  by  a  Ueensee,  it  is  deemed  tempo- 
rary in  its  purposes  and  not  part  of  the  realty"^ 

—and  cites  the  following  additional  anthorl- 
tles:  Wright  v.  Macdonnell,  88  Tex.  140,  30 
S.  W.  907;  C3opp  v.  Swift,  28  S.  W.  438;  pul- 
lers T.  James,  66  Tex.  494,  t  S.  W.  314;  11 
Ruling  Case  Law,  pp.  1082,  1067,  1069,  1070, 
1075.  1082,  fi  25;  Ingalls  v.  St.  t-aul  M.  ft* 
M.  Ry.  Co.,  30  Minn.  479,  40  N.  W.  B24,  12^ 
Am.  St.  Rep.  676;  King  v.  Morris,  74  N.  J. 
Law,  810,  68  Atl.  162,  14  L.  R.  A.  (N.  S.) 
439,  and  note,  12  Ann.  Cas.  1086. 

Appellant,  O'Nell,  never  pleaded  nor  under- 
took to  prove  any  peculiar  fact  which  wotdd 
attach  said  house  to  the  soli  or  make  it  a 
fixture.  He  only  pleaded  that  there  was  ao^ 
agreement  that  the  house  was  to  be  left  upon 
the  land  as  hfs  property,  and  on  this  Issue 
the  jury  found  against  him.  After  a  care- 
ful review  of  the  pleadings  of  both  parties 
and  the  facts  proven,  and  an  exhaustive  In- 
vestigation of  authorities  cited  by  both  par- 
ties on  the  motion,  we  have,  not  without 
difficulty,  readied  the  conclusion  that  ap- 
pellee's contention  is  sustained  by  the  best 
reason  and  the  weight  of  authority,  and  that 
the  evidence  supports  the  finding  of  the  Jury 
on  the  controlling  IsRue,  and  that  we  erred 
In  reversing  the  Judgment  of  the  trial  court 
So  believing,  we  sustain  the  motion  and  set 
aside  the  Judgment  of  reversal  heretofora^ 
rendered  by  us  and  now  afflrin  the  judgmmt 
of  the  trial  court.  The  rCTmining  errors 
pointed  out  by  us  In  onr  original  opinion  are 
harmless  and  not. cause  for  reraraaL 

Tbe  Judgment  of  the  trial  court  Is  In  all 
things  affirmed. 

Affirmed. 


BEAN  V.  HOLMES  et  al.   (No.  12670* 

(Court  of  Civil  Appeals  of  Texaa.   Bl  Paso. 
Dee.  21,  1921.   Rehearing  Denied 
Jan.  12, 1022.) 

1.  Coorts  ^26— District  oourt  obtalalaa  furls* 
dIotfoB  for  oia  parpooa  hat  Jirlsdlottoa  for  ait 
natters  Involved. 

Where  salt  was  broogbt  in  ^  conn^'  In 
which  certain  land  lay  to  cancel  a  lease,  the  dis- 
trict court  of  that  county,  having  jurisdlctioii 
of  the  cause,  had  cogniaanee  of  it  (or  all  pu> 
poses  of  the  suit 

2.  Appeal  and  error  138— Qnestlons  raited 
as  to  a  lease  which  expired  daring  appeal  do 
not  lastify  reversal. 

All  questions  raised  on  appeal  which  relate 
to  or  affect  a  leasehold  estate  which  has  expired' 
before  the  date  of  decision  are  unimportant, 
and,  if  well  taken,  would  not  authorize  a  rerer- 
saL 


«9Ptor  otkar  easw  aM  aanw  topfai  and  KBT-NUUBBR  la  all  Key-Nnmbared  DlgasU  and  iBdSMS 

*Wrlt  of  error  rafuwA  March  1,  isn. 


BSAK  T. 

S.  UatfM  ud  tMUt«Ba>82(l)-«|Momo  per- 
f«nUMM  •ao3l— Lmm  option  to  pBrohaM 
Md  voli  for  ■Mortality. 

In  a  lease  option  to  parehase,  a  provision 
that  the  purehave  price  was  "to  be  paid  in  a 
manner  to  be  agreed  upon  by  the  parties  at  the 
time  of  the  exercise  of  auch  option"  rendered 
the  contract  incomplete,  uncertain,  and  insuffl- 
dent  to  compel  apedfie  performance,  nor  could 
any  action  be  maintained  for  an  alleged  breach 
thereof.  S* 

Error  from  District  Court,  Hudspeth  Coun- 
ty; W.  D.  Howe,  Judge. 

Salt  by  Mrs.  Cora  M-  Holmes,  admlnlstra- 
trii  of  the  estate  of  J.  J.  Melton,  deceased, 
and  others,  against  A.  S.  Bean.  From  a 
judgment  dismissing  defendant's  cross-action 
and  for  plaintiffs  canceling  the  lease,  defend- 
ant tnii^  error.  Afflrmed. 

John  Ij.  Dodaon,  of  Von  Horn,  tor  platn- 
tlff  in  error. 

John  B.  littler  and  Brooks  &  Debenport, 
all  of  Big  Spring,  and  Moore  ft  Smith,  of 
■1  Paao,  for  defendants  In  error. 

Findings  of  Fact 

HARPEB.  O.  J.  December  16,  1915,  J.  J. 
KeSton,  of  Howard  county,  as  party  of  the 
first  part,  being  seized  and  possessed  of  cer- 
tain lands  in  £3  Paao  county,  now  Hudspeth 
ooonty,  Tez.,  executed  an  Instrumoit  in  writ- 
ing to  A.  B.  Bean,  t>srt7  of  the  second  part, 
as  pertinent  to  this  appeal: 

First  is  a  lease  of  the  lands,  descrihlng 
them,  from  the  Ist  day  of  January,  1916,  to 
the  Ifit  day  of  January,  1921,  reciting  the 
agreed  consideration  therefor.  In  addition 
to  the  lease  the  writing  contains  the  follow- 
ing: 

"It  la  farther  understood  and  agreed  by  and 
between  the  parties  •  ♦  •  that  •  •  • 
party  of  the  second  part  reserres  the  right  or 
vptSstn  to  par^ase  said  premisea  and  improre- 
nents  thereon,  whid  premisea  and  fanprorS' 
aents  oenslBt  of  the  lands  harelnabore  nsB' 
tioned,  •  *  *  agrees  to  pay  tiiercfor,  in  the 
crent  he  ezerdsea  such  opUoi,  the  sum  of 
$75,700,  said  sun  to  be  paid  in  a  manner  to  be 
agreed  upon  by  the  parties  at  the  time  of  the 
exercising  of  such  option  which  must  be  exer- 
cised on  or  before  the  expiration  of  fids  lease,** 
(Signed  by  both  parties.) 

Tbe  erldaice  la  that  Bean  propoaaa  to  take 
ttw  property  iwlor  to  ezpliatloa  at  eoBtract 

for  ouih. 

Afterwarda,  In  January,  1106, 1.  J.  lUbm 
died  in  Howard  county,  intestate.  On  the 
12tb  dajr  of  FdbmaiT*  1916,  his  anrrlTlng 
widow,  Oora  M.  Melton,  was  duljr  appointed 
and  qnallfled  as  adndnlstratrlz  of  the  estate, 
and  thereafter  and  before  the  ttsfcltatUn  of 
tUs  ntt  she  aurrled  one  Hotmaa. 

TUa  salt  was  bcoogbt  In  Hndapeth  eoanty 
br  Xra.  Ona  H.  Htdmea.  aa  admlDlBtratrlx, 
agftJnat  A.  8.  Beaa,  to  cano6I  tbla  leaser  for 
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reasons  set  up  In  her  petition  not  necessary 
to  quote  as  rtiown  in  the  opinion  hereafter. 

Defendant,  Bean,  answered  to  the  merits 
of  tbe  suit  to  cancel  lease,  and  set  up  cross- 
action  on  the  clause  above  quoted  from  the 
lease,  or  option  to  purchase,  and  prayed  for 
speclBc  performance  and  In  the  alt^rnatlre 
for  damages  for  breach  of  contract  The 
court  sustained  a  demurrer  to  tbe  cross-ac- 
tion and  instructed  the  jury  to  find  for  the 
plaintiff  canceling  lease,  which  was  done, 
and  judgment  was  entered  dismissing  cross- 
action  and  for  plaintiff  canceling  tbe  lease, 
from  which  It  comes  here  for  review  upon 
writ  at  error. 

Opinion. 

[1]  1.  The  defmdants  In  error  Invoked  the 
Jurisdiction  of  the  district  court  of  Hudspeth 
county.  There  is  no  question  that  the  dis- 
trict court  had  Jurisdiction  over  her  suit 
This  being  the  case,  the  ruling  in  Eckford  v. 
Knox,  67  Tex.  200, 2  S.  W.  372,  la  dedslre.  It 
was  there  said: 

**It  is  the  polley  of  oar  law  to  settle  hi  one 
suit  the  interests  and  righta  of  all  parties  In 
the  subject'matter  of  litigation,  leaving  as  lit- 
tle room  as  possible  for  multiplicity  of  actions. 
Garrett  t.  Oainea,  6  Tex.  440.  The  district 
court,  having  obtained  Jurisdiction  of  a  cause, 
had  cognlxancfl  of  it  for  all  purposes  of  the  salt, 
and  the  fall  merits  of  tbe  controversy  could  be 
settled  by  it  between  sU  the  parties.  Chambers 
T.  Caanra,  62  Tax.  288.  This  prlndple  htm  been 
repeated  over  and  over  again  in  the  dedafoas, 
and  need  not  be  farther  considered.'* 

See,  also,  C^esbr  t.  Framan,  77  Tex.  647, 
14  S.  W.  244. 

[2]  2.  Tbe  lease  expired  January  1,  1921. 
Therefbre  all  alleged  errors  vhlch  merely 
r^te  to  or  afltect  the  leasehold  estate  have 
bectnne  unimportant^  and,  if  wdl  tak«i,  would 
not  antborlse  a  remaaL  lAoniason  v. 
Dates,  46  Tex.  CIt.  App.  88S,  108  &  W.  1114; 
Wafldns  HufE,  91  Tez.  681,  64  B.  W.  682; 
Lacoate  t,  Duffy,  49  Tex.  767,  80  Am.  Bep. 
122. 

[9]  8.  The  provision  in  the  contract  that 
the  pur^ae  prloe  at  $75,700  waa  **to  be  paid 
In  a  manner  to  be  agreed  upon  by  the  parties 
at  ttie  time  of  the  exevdse  of  swA  option" 
rradered  the  cmtaiet  incomplete  and  uncw- 
taln  and  Insufilcieut  to  compel  speciflc  per- 
formance. Huff  r.  Shepard,  68  Ho.  242; 
Hume  T.  Bogl^  204  S.  W.  fSltti  Wilson  t.  Be- 
aty,  211  S.  W.  524;  Manning  v.  Ayers,  77 
Fed.  680,  28  a  a  A.  409;  Ltvingaton  Wateiv 
WOTks  Oo.  T.  City  of  LivlngBton,  C8  Mont 
1,  162  Pac.  881,  Ii.  B.  A.  IIKITD,  1074;  Lus&p 
der  T.  Bictamood,  128  Ind.  844,  27  N.  B.  786; 
Gatea  r.  Qamble.  S8  Mich,  la,  IS  N.  W.  681; 
Sbnuway  t.  Kltsmaa,  28  S.  D.  577,  184  N. 
W.  826;  Zimmerman  ▼.  Bhoadea,  226  Pa.  17^ 
76  AtL  207. 

4.  The  contract  to  convey  not  being  bind* 
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ing  for  the  reawm  Indicated,  an  actiim  for 
damages  for  an  alleged  breach  cannot  be 
maintained. 
Affirmed. 


CRAY  'at  ox.  v.  VOGELSANG.    (No.  SOTS.) 

(Court  of  Civfl  Appeals  of  Texas.  Qalveaton. 

Dec.  2,  1921.) 

t.  Landlord  and  teaaat  52(7)— Delay  aa 
part  of  tenant  In  aiakinfl  rapaln  held  aet  aa- 
rsasoaakle. 

Under  a  lease  made  January  27,  1919,  and 
providing  that  certain  repairs  and  improve- 
ments  would  be  made  hj  the  lessor  and  tlut  the 
leasee  would  secure  the  material  and  labor  and 
baTe  the  work  done,  where  some  of  the  mate* 
rial  was  obtained  in  June  and  the  work  was  be- 
gun on  Jnly  29th  and  the  improTcments  com- 
pleted on  September  16th,  the  delay  held  not 
unreasoDable  in  view  of  the  high  cost  ot  labor 
and  materials,  the  excesaiTe  rain,  and  other 
circumstancea. 

2.  Appeal  aad  error  «=339S,  878(1)  —Defead- 
aats,  who  appealed  fent  did  aot  4te  head  or 
affidavit,  aot  eatltled  to  etar  abjaetlaaa  te 
Jndgaieat. 

Where  plaintiff  and  certain  defendants  gave 
notice  of  appeal,  but  the  appealing  defendants 
did  not  perfect  their  aiveij  bj  filing  bond  or 
affidavit  in  lieu  thereof,  and  plaintifTa  appeal 
bond  was  payable  onlj  to  the  nonappealing  de- 
fendant, the  appeaUiv  defendants  were  not  be- 
fore the  court,  and  no  objection  to  the  Judgment 
urged  lay  them  eouM  be  considered. 

3.  Caaoellatloa  of  instruments  <$=>4S— Misrep- 
reeentations  not  pleaded,  not  ground  for  oaa- 
oeliag  lease. 

Representations  by  a  lessee  in  procuring  a 
Inase  that  businesa  was  poor  and  there  were 
several  empty  business  houaeif,  etc.,  held  not  to 
authorize  a  cancellation  of  the  lease,  where  the 
misrepresentations  pleaded  were  that  the  lessee 
desired  to  purchase  the  property  and  was  able 
to  pay  the  rents  and  purchase  the  property,  and 
that  occupants  of  one  of  the  buildings  were 
doing  business  on  borrowed  capital  and  would 
have  to  go  out  of  business  and  were  not  able  to 
purchase  the  property  or  ^ve  any  reasonable 
gnaninty  of  their  ability  to  pay  rent,  ete. 

4.  Laadlord  and  tenant  «=s>l03(l)— Coaimoa. 
law  rule  as  to  demand  as  oondltloa  precedent 
to  ferfeltnre  Is  la  force. 

ITnder  Rev.  St.  art  5492,  adopting  the  com- 
mon law  of  England,  so  far  aa  not  inconslBtent 
with  the  Constitution  and  lawa  of  the  state,  the 
common-law  rule  that  a  landlord  could  not  for- 
feit the  lease  for  failure  to  comply  with  its  pro- 
visions without  firat  makfaif  demand  on  the  ten- 
ant for  performance  la  Is  force  fai  Texas  a>  a 
nde  *A  dedrion. 

6.  Landlord  aad  taaaat  «»283— Raqutoltas  of 
danaad  ta  BMlatala  aatry  ar  ajMtaiaat  far 
.  aaapaynaat  af  not  stated. 

By  the  common  law,  unleas  there  an  ex- 
pzaaa  worda  In  the  lease  or  agreement  dapeua- 


ing  with  a  formd  dvaaad  far  rest,  no'eatrt  or 
ejectment  can  be  matatalned  bf  the  Indlord 
for  nonpayment  of  rent  mdeas  there  haa  been 
a  formal  demand  by  the  landlord  or  his  duly  au- 
thorized agent  on  the  v«y  lasi:  day  to  aave  the 
forfeiture,  at  a  convenient  time  before  aiuuet 
and  continuing  actively  or  constructively  until 
sunset,  and  made  at  the  place  specified  in  the 
lease  or  agreement  for  payment  of  the  rent. 

6.  Landlord  and  tenant  «=»r08(l)— Lease  held 
not  to  autfrorize  caaoellatloa  for  aonpaymeat 
of  rent  withoat  demand. 
A  lease  providing  that,  if  there  should  be 
any  default  in  the  payment  of  rent  or  in  any  of 
the  corenanta  therain  contained,  it  should  bis 
lawful  for  the  landlord  to  declare  the  ocmtrac* 
canceled  and  terminated,  and  to  re-enter  the 
ppemises  and  remove  all  persons  tberefromt 
etc.,  did  not  waive  demand,  and,  in  the  ab- 
sence of  any  demand,  the  landlord  was  not  en- 
titled to  recover  poasesdoB  bacanae  «f  nonpay- 
ment of  rent. 

Appeal  from  Dlatrict  Court,  Fort  Bend 
County;  M.  B.  Bfnnson,  Judge. 

Suit  hy  Jacob  Gray  and  wife  agatuat  I*. 
A.  Vo^sang  and  otheia.  From  a  Judgment 
for  the  defendant  named,  idalntUta  and  tiie 
other  defendants  appeal.  Affirmed. 

See,  also,  224  S.  W.  635. 

J.  M.  Qitwon  and  C.  I.  McTarlaii^  both  of 
Blchmond,  tor  ai^lanta. 

D.  B.  PeareaoD,  of  Bichmond*  and  Wolters, 
Storeer.  Blandiard  ft  BattaUe^  at  Hooaton. 
for  appellee. 

PLEASAKTS,  O.  J.  This  salt  waa  broo^t 
by  Jacob  Gray  and  wife  against  apiteUee  Vo- 
gelsang and  apptilantB  Neuman  &  Klrmse^ 
a  firm  compoaed  of  J.  J.  Neuman  and  Bobert 
Kirmse,  to  recover  possession  of  the  west  70 
feet  of  lots  6,  7,  and  8  in  block  35  In  the 
town  of  Boseoberg,  with  the  Improvcmenta 
thereon,  and  to  cancel  a  lease  of  aald  premis- 
es to  defendant  Vogelsang  duvetofora  lo- 
cated by  plaintiffs. 

By  tbtir  pleadings  In  the  eomt  btfow 
plalntuta  and  the  d^endanta  Neaman  ft 
Kirmse  J<^ned  Issues  against  the  defendant 
Vogelsang,  and  both  sought  Judgment  against 
him  canceling  the  lease  and  giving  poaaea* 
slon  of  the  premises  to  plalutlfla  aa  owners 
and  to  Neuman  ft  Elrmae  aa  tenanta  of 
plaintiffs  to  a  portion  thereof. 

ThB  grounds  upon  which  a  canodlatton 
and  fCKTfeiture  of  the  leaaa  ta  dalmed  m 
fraud  and  mlsrepreeentatlon  In  Its  larocnrfr 
meat  and  the  failure  of  d^andant  to  comply 
with  Its  terma  in  regard  to  tba  paymmt  oC 
rrat  and  the  making  of  Improramflola  npom 
the  presnlses. 

PiaintiffB  also  Bon^t  reooraiT  agafaiat 
defendant  Vogelsai^  of  Tenia  tor  tika  prvn- 
laea  from  Utxcb  1,  lftl7,  uid  Neoraan  ft 
Kirmae  1^  eroea^lU  asked  tor  damages 
against  Vogtiaang  for  injuries  cansed  th«n 
KVoeee^Ungs  .In  an  actioii  of  fotdbla  an- 
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try  and  detalte  Imrngbt  agatauit  tiiem  by 
said  deCendftttt 

Tb«y  fnrther  i^ded  in  tbe  alteraatlTe 
that  If  It  Bhonld  be  faand  that  the  lease  had 
not  been  forfeited  by  Vogelsang  and  that 
plalntUTs  were  not  eatltled  to  its  cancellation, 
that  they  have  Judgment  against  pl&tntiffs  for 
the  rmts  which  th^  had  paid  them  as  ten- 
ants at  a  poraca  at  the  premlaes.  They  also 
asked  for  an  injunction  restraining  the  de- 
fendant from  ejecting  Oiem  from  the  premla- 
es, or  from  In  any  way  Interfering  with  their 
possession.  Plaintiff  also  asked  for  a  nAml- 
lar  Injunction. 

Pending  tbe  final  hearing,  a  temporary 
injunction  was  granted  as  prayed  for  by 
plaintiffs  and  defendant  Neoman  &  Klrmsa 

Tbe  answer  of  defendant  Vc«elsang  de> 
nies  generally  and  wedally  the  all^ttraa 
«f  tlie  petition  of  plaintiffs  and  answw  and 
cross-bin  of  tb^  codefendants,-  by  pleas  In 
rectmventlon  asks  recovery  against  plain- 
tiffs of  amounts  expended  by  said  defend- 
ant In  improvements  up<Hi  tbe  premises  un- 
der his  lease  contract  with  them,  and  against 
defendants  Nenman  &  Eirmse  for  posses- 
don  of  the  portion  of  the  premises  occupied 
by  them,  and  for  rents  due  therrfor  from 
July  1,  1019. 

In  answer  to  tbe  allegatlonB  of  failure  to 
comply  with  ttie  providons  of  his  lease  In 
making  improvements  on  the  premises  and 
mtmthly  payments  of  rent,  tbe  answer  con- 
tained tbe  following  awments: 

*Tniat  It  is  true,  as  alleged  in  sHaitxtHPm  peti- 
tion, that  defendant  made  no  payment  at  said 
bank  or  to  Jacob  Gray  untfl  tbe  25th  day  of 
July*  1919,  at  which  time  he  deUvered  to  the 
J.  EL  P.  Davii  &  Co.  Bank  of  Roseuberg,  Tex., 
past-dne  rents,  as  hereinbefore  set  out;  that 
this  defendant  had  oecapfed  laH  premises,  or  a 
portion  thereof,  mider  lease  from  the  said  Ja- 
cob €h«y,  who  was  tiien  and  who  has  been  a 
nonresident  at  Tsxss  since  April,  1916;  that 
it  bad  been  customary  for  him  to  make  pay- 
ment of  said  rentals  at  irregular  Intervals,  and 
that  Jacob  Qrvy  ac<iuiesced  in  Bocb  costom; 
that  tile  said  Jaeob  Or^,  by  bis  sidd  conduct 
in  not  making  demand  and  compelling  prompt 
payment  of  said  rentids,  led  this  defendant  to 
believe  that  said  provii^on  of  said  lease  here- 
iBl>efor«  set  out  would  not  be  strictly  enforced, 
and  that  relying  on  such  custom  the  defend- 
ant fafled  to  make  such  payments  on  the  due 
data*  tliereof  and  bseanae  the  said  Gray  has 
been  eontfanoDsly.  as  he  is  now,  a  nonresident 
•f  Texas;  tiiat  this  defendant  has  been  at  bH 
tines  wiOing,  ready,  and  able  to  make  prompt 
payment  of  ssid  rentals  vrbtm  due. 

'That  shortly  after  the  execution  of  said  con- 
tract tills  defendant  made  doe  Inquiry  for  labor 
and  material  to  be  utibsed  in  maldng  the  re- 
pairs pmidsd  to  be  made  in  the  foregoint  vmf 
tisn  af  ssld  eontiact,  bat  found  that  asms  of 
the  aaaterlal  was  very  bigb  in  price,  that  seme 
sC  Oe  material  eonld  not  be  procured  at  any 
priee,  and  that  labor  eould  not  be  procured  at 
a  reasonable  price.  The  cost  price  of  said  ms- 
terisl  and  tbe  price  «f  labor  necessasy  to  auke 
such  repairs  was  not  only  very  high,  but  was 


anreasonafaly  so.  and  defendant  finding  that 
such  repairs  could  not  be  made  for  a  reasonable 
price,  deferred  tbe  making  of  such  repairs  from 
time  to  time,  awaitbng  tte  tbae  when  the  same 

could  be  made  at  reasonable  price,  and  d«fer- 
red  maUng  payments  of  the  roits  for  said 
property  for  the  purpose  of  utHiiing  same  to 
pay  tbe  cost  of  making  sodi  repairs  contem- 
plated to  be  made  by  die  terms  of  said  contract, 
as  he  bsd  the  right  to  do,  and  because  ssid 
Orsy  bad  no  one  at  Bank  of  Davis  &  Co.  In 
Rosenberg  to  receive  said  rental  This  defend- 
ant had  no  Intention  of  d^uMng  in  eltlier  the 
payment  of  Installmsnts  of  rent  or  in  having 
■aid  repairs  saade,  and  be  has  been  willing  and 
able  at  all  times  to  pay  said  Installments  of 
rent  and  to  have'  said  repairs  made,  but  on  ac- 
count of  the  aforesaid  actta  of  tbe  plalntiflh, 
their  failure  to  make  demand  for  the  rent  and 
for  construction  of  repairs,  and  the  condition 
of  the  market  as  to  labor  and  material  neces- 
sary to  be  used  in  making  said  repairs,  he  had 
refrained  from  so  doing. 

"Defendant  further  alleges  that,  as  above 
stated,  he  on  or  about  July  2K,  1919,  tendered 
the  sum  of  $S40  at  the  Bank  in  Rosenberg, 
Tex.,  of  J.  H.  P.  Davis  ft  Co.,  In  payment  to  tbe 
plaintiffs  oi  said  rentals  for  tbe  months  of 
Uftrch,  Aj^ril)  May,  June,  and  July,  1919,  and 
left  said  son  of  money  on  deitosit  at  ssid  bank 
to  the  credit  of  the  said  Jacob  Qray,  and  subject 
to  bis  order;  that  thereafter  on  August !« 1919, 
he  made  a  similar  tender  of  ssid  bank  of  flOO 
In  payment  of  tbe  rental  for  said  property  for 
the  month  of  Augnst,  1919,  and  left  said  mon- 
ey on  deposit  with  said  bank  to  tbe  credit  of 
the  aaid  Jacob  Gray,  to  be  applied  as  aforesaid. 
This  defendant  further  alleges  that  on  or  -about 
September  1, 193,9,  he  tendered  $100  at  said  baiA 
to  said  Jacob  Gray  in  payment  of  rental  for  said- 
proper^  for  the  month  of  Septembw,  1919,  but 
the  aaid  bank  refused  to  accept  said-amount,  and 
no  one  appearing  at  aaid  bank  to  receive  the 
said  sum  of  money,  this  defendant  was  nnstde 
to  pay  same,  but  he  has  been  ready  and  willing 
at  all  times  so  to  do.  Defendant  further  al- 
leges that  on  the  let  day  of  each  month  sub- 
sequent to  the  1st  day  of  September,  1919,  up 
to  the  present  time,  he  has  made  a  similar  ten- 
der of  said  sum  of  money  at  said  bank  to  Ja- 
eob Gray,  and  has  on  each  of  said  dates  been 
willing  and  able  and  ready  to  pay  said  rentals, 
but  was  anable  so  to  do  on  any  of  said  dates 
because  the  aaid  Gray  bad  no  one  at  said  bank 
to  receive  said  payments.  Defendant  further 
alleges  that  by  reason  of  the  foregoing  facts 
the  said  plaintiffs  have  waived  any  end  all  right 
to  dedare  a  forfeiture  for  nonpayment  of  rent, 
If  any  right  did  exist,  which  is  expressly  denied, 
and  that  by  reason  of  said  facts  hereinbefore 
set  forth  the  said  plaintiffs  are  here  nisw  estt^- 
ped  from  declaring  such  forfeiture. 

"This  defendant  further  aUcKes  that  in  ac- 
cordance with  tbe  terms  of  said  lease  contract, 
at  the  first  availiMe  opportunity  he  commenced 
the  reiiairs  of  said  buildings  contemplated  by 
said  contract,  and  has  had  repaired  the  roof 
of  the  gallery  In  fcont  of  the  bnlldings  en  said 
premlaes  and  has  had  a  new  roof  placed  on 
said  buildings.  He  liaa  also  had  the  alley  badk 
of  the  buildings  cemented  over,  and  haa  had 
down  Bpouts  placed  on  said  building  at  various 
idaces  with  ttte  connections,  also  ^ate  glass 
windows.  The  defendant  aU^ea  that  the  old 
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Totti  on  hU  bidUHnc  wh  In  sodi  eondftlon  «t 
decay  uid  Insoftdeaer  that  it  could  not  rea- 
aooably  be  repaired,  and  it  was  neceesary,  in 
order  to  protect  the  said  building,  to  place  up- 
on the  buildings  on  said  premises  a  complete 
new  roof.  The  defendant  says  that  the  repairs 
made  by  him,  including  the  said  new  roof,  were 
mad«  at  t  reasonable .  cost,  and  said  repalra 
were  neeessaiy,  and  he  attached  thareto  'Bz- 
hibit  A,'  showInK  in  d«tail  ttie  cost  of  maUng 
said  repairs,  whldi  aggregate  the  ■am  of  fl,* 
463^. 

"Defendant  further  alleges  that  after  the 
plaintifFs  failed  to  accept  his  tenders  of  rentals, 
as  above  alleged,  he  applied  the  said  rentals  to 
the  payment  of  the  amount  of  the  cost  of  said 
repairs,  which  said  payuenta  to  tUa  date 
amount  to  $1,400,  to  which  Is  added  materials 
returned  $00*34,  leaving  owing  to  the  defend- 
ant the  Bum  of  $1^  whidi  should  be  applied 
to  the  payment  of  rentals  on  said  buildings  as 
same  accrue.  Defendant  further  avers  that  in 
said  lease  contract  it  is  provided  that  the  ex- 
pense of  making  such  repairs  were  to  be  de- 
ducted from  any  rents  due  or  to  become  due  and 
allowance  made  therefor  by  plaintlffa." 

Upcm  the  trial  in  the  court  below  wlib  a 
jury,  after  hearing  all  the  evidence,  ttie 
court  Instrupted  the  Jury  to  return  a  ver- 
dict for  the  defendant  Vogelsang,  and  upon 
the  return  of  such  verdict  judgment  'vras 
rendered  in  accordance  therewith,  that  plain- 
tlfiTs  take  nothing  against  the  defendant  Vo- 
gelsang, and  that  said  defendant  is  entitled 
to  the  possession  of  the  premises  under  the 
terms  of  the  lease  contract  pleaded,  and 
judgment  was  also  rendered  in  favor  of 
Vogelsang  against  the  defendants  Neuman  & 
Kirmse  for  possession  of  the  portion  o£  the 
premises  occupied  by  them. 

From  this  judgmoit  plalntUFs  and  Neu- 
man ft  Kirmse  gave  notice  of  aK>eat,  but  no 
appeal  bond  or  affldarlt  in  lieu  thereof  has 
been  filed  by  Neuman  ft  Kirmse. 

The  record  discloses  the  following  facta: 
The  premises  to  controversy  are  owned  by 
the  plaintiCta.  There  are  two  two-story 
buildings  on  the  property.  Appellee  aa  a 
tenant  of  plalntUfs  was,  on  January  27, 
1919,  and  had  been  for  several  years  prior 
thereto,  in  possession  of  the  east  building 
and  the  second  story  of  the  west  building, 
and  the  defendants  Neuman  ft  Kirmse  were 
In  possession  of  the  lower  story  of  said  west 
building  under  a  lease  from  plaintiffs  which 
expired  on  February  28,  1919.  On  tbe  day 
first  named,  plaintiffs,  as  party  of  the  first 
part,  and  appellee,  as  party  of  the  second 
part,  executed  a  lease  contract  which,  after 
describing  the  leased  property,  contains  the 
following  provisions: 

"For  and  in  consideration  of  the  above  prem- 
isaa  the  said  party  of  the  second  part  agrees 
to  pay  to  the  said  party  of  the  first  part  the 
yearly  rent  of  $1,200.00  a  year  at  J.  H.  P.  Da- 
vis ft  Co.  Bank,  Rosenberg,  Texas,  due  and 
payable  monthly  in  advance  as  follows:  $100.00 
due  and  payable  on  the  first  day  of  March,  A. 


D.  1919,  and  on  die  Srst  day  of  each  and  cveir 

consecutive  month  thereafter  until  paid. 

"ShoQid  there  at  any  time  be  any  default  in 
the  payment  of  any  rent  or  any  of  the  cove- 
nants herein  contained  then  it  sliall  be  lawful 
for  the  party  of  the  first  part  to  dedare  this 
contract  canceled  and  terminated,  and  to  re- 
enter said  premisea  and  remove  all  persona 
therefwm,  without  pr«jadlee  to  any  legal  rnn- 
edies  which  may  be  used  for  the  collectioaa  ef 
rent,  all  and  every  claim  for  damages  for  or 
by  reason  of  said  re-entry  being  hereby  express- 
ly waived. 

"At  the  expiration  of  this  lease  the  party  of 
the  second  part  agrees  to  quit  and  surrender  the 
said  premises  in  as  good  state  and  condition  as 
reasonable  use  or  wear  thereof  will  permit. 

"The  party  ef  die  second  part  shall.  In  eaae 
of  fire,  give  immediate  notice  to  tlie  party  of 
the  first  part,  who  shall  thereupon  causa  the 
damage  to  be  repaired  forthwith.  But  If  the 
premises  be  by  the  party  of  tbe  first  part  deem- 
ed BO  damaged  as  to  be  unfit  for  occupancy,  or 
he  shall  decide  to  rebuild,  tbe  lease  granted 
shall  cease  and  rent  be  paid  up  to  the  ^me  of 
the  fire  or  storm. 

*^he  party  of  the  second  part  reserves  Oe 
right  to  nblet  aald  premises  or  any  part 
tiiweot. 

"It  is  expressly  understood  and  agreed  tiiat 
the  party  of  the  first  part  will  repair  said 
buildings,  that  la,  tbe  roof  of  the  gallery  in 
front  of  same,  the  roof  of  the  baildlnga  if  they 
can  be  repaired,  if  not  a  new  roof  is  to  be  put 
on  said  buildings,  if  tbe  old  ones  cannot  be  re- 
paired. The  alley  back  of  said  buildings  is  to 
be  filled  with  broken  tile  or  cemented  whichever 
It  is  deemed  best  by  the  party  of  the  second 
part.  The  water  is  also  to  be  drained  away 
from  the  building,  if  there  is  an  outlet  The 
party  of  tbe  first  part  agrees  to  repair  the  win- 
dows and  one  plate  glass  in  the  comer  build- 
ing, 

"It  is  also  expressly  agreed  that  an  archway 
may  be  cut  tbrou^  tiie  partition  walla  of  said 
baildlnga  where  tiie  partr  <d  the  second  part 
deems  beat.  The  water  spouts  are  also  to  be 
repaired.  All  of  said  material  and  labor  and 
expense  incident  to  making  the  above  mentioned 
repairs  and  alterations  sball  be  paid  for  by 
the  party  of  the  first  part,  the  same  may  be 
taken  out  of  the  rent  by  tbe  party  of  the  aecond 
part.  The  party  of  the  second  part  agrees 
to  secure  said  material  and  labor  and  bids  and 
to  have  such  work  dMie  as  reasonable  as  poni- 
ble  and  to  famish  the  party  of  the  first  part 
bills  for  all  expense. 

"It  is  also  expressly  understood  and  agreed 
that  the  party  of  tbe  second  part  shall  have 
the  right  and  he  is  hereby  granted  the  option 
and  privilege  of  purchasing  the  above -described 
property  at  any  time  during  the  term  of  this 
lease,  for  and  at  the  sum  of  $11,S00,  <m  tb«  Al- 
lowing terms:  One-half  cash  and  the  balance 
in  one,  two,  three  years  after  date  of  deed,  da* 
ferred  payments  to  bear  interest  at  the  rate  eC 
8  per  cent,  interest  payable  annually.  The 
notes  to  be  in  tbe  usual  fomi  of  vendors'  lien 
notes,  and  secured  by  a  first  lien  on  said  prem- 
ises. It  being  understood  that  if  the  party  of 
the  second  part  purchases  said  premises  his 
obligationa  to  pay  r«it  shall  discontlnit«r  and 
be  at  an  end  when  deed  Is  deUvcred,** 
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The  only  evidence  ooC  any  Eeiwe»aitAtlon 
made  by  appellee  In  procnrlns  tike  lewe  are 
the  followtng  statements  In  the  teaCbnoiiy  ci 
the  plaintiff  Jacob  Gray: 

"L.  A.  Vogelsang  represented  that  there  were 
sereral  business  honses  empty  in  the  busJness 
part  of  town  of  Rosenberg,  Tex.,  and  that 
ererythiDK  was  on  the  'bum,'  and  that  an  the 
northern  men  had  aold  out  and  left  the  cons* 
try.  •  •  • 

"The  represeDtattona  atade  by  Tegelaang  to 
me  were  made  in  a  coDversatlon  we  had  Id  my 
home  here  in  Butler  county,  Mo.,  along  in  Jen- 
uary,  1919;  that  was  the  time  he  told  me  about 
sereral  basiness  rooms  being  vacant  In  Rosen- 
berf,  Tex.,  and  that  the  northern  men  had  sold 
out  and  left  the  eoontry.  As  stated,  Mr.  Tog- 
elaans  came  to  my  home  In  Butler  county.  Ho., 
and  wanted  to  rent  my  buildings  in  Roaenberg, 
He  fold  me  that  there  were  some  window 
Ugbta  oat  in  the  buildings  upstairs,  and  the 
roof  on  the  porch  needed  petdiing.  White  he 
was  here  we  outlined  the  terms  of  the  leaie, 
and  then  he  left,  and  later  I  received  the  lease 
I  executed.  In  which  I  flrat  made  a  few  slight 
changes.  I  have  not  seen  Mr.  Vogelsang  since 
the  time  he  was  here  to  see  me  abont  leasiag 
the  property.  He  told  me  he  waa  in  sh^ 
«nmMM»nj  to  carry  out  any  eontraeta  he  made, 
and  he  alio  atated  that  Neuman  ft  Elrmsa  had 
very  little  money,  and  that  they  were  doing 
bnslness  on  their  friends'  money.  That  is 
about  an  I  can  remember  of  what  he  stated  to 
me  at  that  time.  The  reason  that  prompted  me 
to  make  this  lease  to  li.  A.  Vogelsang  was  up- 
on his  representations  of  bad  crops;  bad  eon- 
ditimiB  in  business  geoerally  down  there.  I 
entered  into  this  contract  with  X*.  A.  Vogelsang 
because  he  said  Neuman  &  Kinase  would  not 
keep  the  stair  door  locked,  and  the  public  was  ' 
ma^ng  a  closet  out  of  the  stairway;  that  was 
the  ontidde  stairway  to  both  buildings.  No  one 
offered  to  lease  it  prior  to  the  time  I  saw  L. 
A.  Vogelsang,  nor  since  that  time.  NsuBMn  & 
Kirmse  did  not  apply  for  a  tease  to  a  part  of 
said  premises." 

The  only  allegatlonB  of  fraud  and  mlBrep* 
reeentatlona  contained  In  tdaintifts'  petltlrai 
are: 

**(S)  Plain tUTs  would  farther  show  that  some 
time  prior  to  tbe  1st  day  o<  January,  1919,  the 
said  defendant  came  to  the  plaintiffs  at  their 
home  in  Butler  county.  Mo.,  and  then  and  there 
frandnleutly  and  falsely  represeated  to  the 
plalntilE  Jacob  Gray  that  be  desired  to  purdiase 
tke  said  property  alleged  above,  and  that  he 
dsaired  to  obtain  a  lease  contract  upon  said 
premises  for  both  buildings,  eonnnencing  the 
1st  day  of  March,  1919,  and  to  continue  for 
three  years,  and  the  said  L.  A.  Yogdsang  fraud- 
olently  and  falsely  represented  that  the  said 
Newman  &  Kirmse,  who  were  occupying  one  of 
the  baildings  of  said  premises,  were  doing 
bosineas  upon  borrowed  capital,  and  that  they 
were  not  able  to  enter  Into  a  contraet  to  pur- 
chase said  properly,  or  to  ^ve  any  reaamMUe 
sort  of  guaranty  to  bt  able  to  pay  contfnuoualy 
the  rent  for  said  pronlses,  and  that  at  any  time 
the  said  Neuman  &  Eimse  would  have  to  go 
out  of  business  and  were  unable  to  conduct  a 
paying  estaUishment  there,  and  the  said  pren- 
iaaa  were  Ukcly  to  beeomo  vacant  and  tike  ^aln- 
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'  tuts  .weald  lose  their  monthly  ratals  therefor 
;  and  be  witboot  a  tenant;  that  he  (U  A.  Vogel- 
sang) was  able  to  pay  tbe  rents  as  the  same 

accrued  upon  said  premises,  and  would  be  able 
to  purchase  tbe  title  to  said  property,  said 
plaintiffs  deadring  to  sell  the  same. 

"<4)  The  plaintiffs  show  that  the  said  Ii.  A. 
Vogelsang  was  working  upon  tbe  fears  of  the 
pla^tiffs  by  these  false  and  fraudulent  repre- 
sentations, that  by  these  means  he  persuaded 
the  said  piaintilh  to  execute  and  ddlver  to  the 
aald  defendant  Vogelsang  a  certain  marked  'Ex- 
hibit A*  and  made  a  part  of  this  petition,  in 
which  said  premises  were  leased  to  the  said 
Vogelsang  for  a  term  of  three  years,  begfaming 
March  1,  1919." 

After  obtaining  hla  lease  from  plalntUTs, 
appellee  notified  Neuman  &  Kirmse  that  be 
had  leased  and  would  want  to  occupy  all  of 
the  premises.  He  declined  to  make  them 
any  lease  except  one  from  month  to  month. 
They  paid  Vogelsang  $60  a  month  at  first, 
bnt  this  amount  was  raised  to  976,  and  when 
he  notified  them  of  a  further  raise  In  the 
rent  they  refused  to  pay  him  any  more,  and 
learning  at  that  time  that  plaintiffs  were 
claiming  a  forfeiture  of  the  lease,  they  at- 
torned to  plaintiff^  and  resumed  the  payment 
of  rent  to  them.  Appellee  made  no  payment 
of  rents  on  hla  lease  contract  until  July  25 
or  26,  1919,  when  he  deposited  $540  to  idaln- 
tlCFs*  credit  In  tbe  Davis  bank  at  Rosenberg, 
which  was  the  amount  due  np  to  August  1st, 
upon  which  date  he  again  deposited  In  said 
bank  to  plaintltr^*  credit  $100  to  cover  rent 
for  the  month  of  August.  On  September 
Ist  he  made  a  tender  to  tbe  bank  of  $100  to 
cover  September  rent,  bnt  the  bank  declined 
to  rec^ve  It 

Plaintiffs,  who  Hve  in  the  state  of  Mis- 
souri, were  not  at  the  bank  at  any  time  to 
receive  these  paym^its  and  had  no  agoit 
there  for  that  purpose. 

On  July  25,  1919,  L.  E.  Gray,  as  agent  of 
his  father^  Jacob  Gray,  placed  in  the  post 
office  at  Rosenberg  tbe  following  letter  ad- 
dressed to  appellee: 

*^ear  Sir:  Tou  are  hereby  notified  this  the 
26th  day  of  July,  1919,  that  your  lease  contract 
is  canceled  and  terminated,  for  having  failed  to 
keep  the  covenants  of  said  leaee  contract,  fail- 
ure to  pay  the  rent  on  the'  lat  of  each  month  In 
advance  and  failure  to  have  repairs  on  buildings 
made  as  specified  in  said  contract 

**[Signcd3  Jacob  Gray,  by  U  B.  Gray." 

On  August  S  and  September  18,  1910,  re- 
BpedlTely,  ai^)ellee  reodved  the  following 
letters: 

"Rosenberg,  Tex.,  August  6, 1919« 
*Vr.  L.  A.  Vogelsang,  Rosenberg,  Texas— 
Slrt  There  Is  no  use  for  you  to  deny  the  fiet 
that  your  lease  eontract  is  csncdcd.  It  Is  use- 
less to  carry  it  Into  the  courts,  for  it  would 
make  unnecessary  expense  for  both  of  us;  how- 
ever, If  you  will  not  surrender  by  the  last  of 
this  week  1  will  file  suit  to  re-enter  premises- 
If  you  want  to  rent  tiie  room  you  are  in,  with 
the  room  abova^  you  can  oceopy  then  for  $76.00 
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per  montii.  The  Sbore  anuwiit  ie  what  I  ex- 
pect for  them  for  tlie  numth  of  Angiut. 

*'Toiir>  tmlr,    Jacob  Grey,  by  It.  B.  Orey." 

"Boienberg ,  Tex.,  September  18, 1919. 

"Mr.  L.  A.  VoKclBeac,  Boeenbeq^  Tex«»— 
Dear  Sir:  This  ie  to  eerre  notice  upon  you 
that  I  have  canceled  onr  lease  for  store  huSd- 
taica  located  at  Bosenberg,  Tex.,  located  apon 
the  west  ainety  feet  of  lots  6,  7  and  8,  in  Uock 
No.  35,  according  to  the  map  of  the  plan  of 
Rosenberg,  Tez„  which  appears  on  record  in 
Volume  P,  page  146,  of  the  Deed  Becords  of 
Fort  Bend  coun^,  Tex.,  which  letfse  was  dat- 
ed the  27th  day  of  January,  A.  D.  1919.  The 
reason  for  my  cancellation  of  this  lease  is  your 
failure  to  lire  up  to  the  same  in  the  manner  of 
pairing  rental  as  preaeribed  in  rental  contract. 

"TlSs  notice  is  merely  cumulative  of  written 
notice  mailed  you  by  me  on  July  25,  1919,  and 
of  other  verbal  noticeB  served  upon  you  in  per- 
son, and  yOQ  are  demanded  to  surrender  prem- 
ises as  provided  for  in  your  lease  contract  with 
me. 

•^oun  truly,  Jacob  Oraj,  by  L.  B.  Gray." 

The  great  w^ht  of  the  evidence  autalas 
a  Hading  that  the  $540  wu  deposited  by  ap- 
pellee before  lie  received  the  letter  of  July 
26th  above  set  ont;  but  there  is  evidence 
sufficient  to  ndae  an  Issue  as  to  whether  the 
paymeat  or  deposit  was  made  before  or  aft- 
er the  letter  was  received. 

The  undisputed  evidence  shows  that  no 
demand  for  these  pastrdne  rents  was  made 
upon  appellee,  and  that  under  the  former 
contract  of  lease  mder  which  appellee  held 
the  property  no  insistence  was  ever  made  by 
plalnttfCB  for  payments  of  rents  on  tba  dates 
they  became  due^  and  appellee  wlUi  tlie  a& 
qniescence  of  plain tifTs  had  frequently  been 
several  montbs  behind  with  his  payments. 

The  undisputed  evidence  further  shows 
that  no  demand  was  ever  made  npon  ap- 
pellee to  make  the  Improvementa  apon  the 
premises  provided  fOr  in  the  lease  contract 

[1]  Tliere  was  a  great  deal  of  rain  during 
the  spring  of  1919,  the  cost  of  labw  and 
material  was  very  higb,  and  under  all  the 
drcomstances  the  delay  In  making  the  Im- 
provements could  not  be  held  to  have  been 
unreasonable.  App^lee  obtained  some  of 
the  material  for  the  Improvements  in  ttie 
first  part  oi  June  and  began  the  work  on 
July  29tb.  The  improvements  vrere  complet- 
ed on  September  lOfli,  and  the  amount  paid 
therefor  by  appellee  and  for  which  be  re- 
reived  Judgment  against  plaintifTs  was  shown 
to  be  reasonable. 

Under  our  view  of  the  law  upon  the  con- 
trolling Issues  presented  by  this  appeal^  It 
is, unnecessary  to  set  ont  or  dlscnss  In  de- 
tail the  various  asEdgnmaats  of  error  con- 
tained in  appellantB'  brief. 

[2]  None  €t  the  assignmenta  presented  on 
behalf  of  the  defendants  Nenman  &  Kinase 
can  be  considered  by  us,  for  the  reason  that 
these  defendants  are  not  before  this  court 
They  gave  notice,  of  VBt^eal  from  the  Judg- 
ment but  did  not  perfect  their  appeal  by 


tUag  bond  or  an  affidavit  in  Ilea  thareot 
and  ttie  appeal  <^  the  ^ainUfb  Is  not 
against  tbmi;  plalnttfftf  appeal  bond  being 
payable  only  to  the  dtftedant  Togalsang. 
Such  bdng  0»  state  of  die  leondt  It  is  ctaar 
that  Nenman  ft  Kinase  are  not  betan  tUs 
court,  and  no  objection  to  the  JodgnHnt 
urged  by  them  can  be  ooostdered.  Borter  t. 
Hendon,  12  Tex.  Olv.  App.  687,  3S  S.  W.  80; 
HalseU  V.  Neal,  23  Tex.  Civ.  App.  26.  56  S. 
W.  18T;  Bhodes  v.  Harris,  194  S.  W.  621. 

We  think  tbe  trial  court  was  correct  In 
holding  that  upon  the  pleadings  and  undis- 
puted evidence  plalntlflCs  were  not  entlUed 
to  a  cancellation  of  the  lease  on  the  ground 
of  fraud  In  its  procuremmit,  and  that 
peltee  had  not  forfeited  his  rights  under  Hie 
lease  by  his  delay  In  making  payment  of  fiie 
rents  which  accrued  thereunder  and  In  mak- 
ing the  Improvements  provided  for  in  the 
lease. 

[3]  Aa  diown  by  the  foregtring  statement 
of  tbe  pleadings  and  evidence,  the  fraud- 
ulent miBrepresaitationB  which  plabitifF  Ja- 
cob Gray  tesUflM  induced  talm  to  enter  into 
the  contract  were  not  pleaded  by  the  plaln- 
tifh.  If  such  misrepresentations  were  made 
and  could  be  hdd  to  be  stUDdent  to  author- 
ize a  cancellation,  not  having  been  pleaded 
they  could  not  support  a  judgment  of  can- 
cellation. 

[4,  S]  It  is  a  well-settled  rule  of  tbe  com- 
num  btw  tbat  a  landlord  could  not  forfeit 
the  lease  of  his  tenant  for  failure  to  com- 
ply vrlth  the  provisions  without  first  making 
demand  upon  the  tenant  for  such  perform- 
ance. There  Is  no  statute  In  this  state 
changing  this  rule  of  the  common  law,  and 
It  not  being  Inconsistent  with  the  Oonatitu- 
tion  or  laws  of  dils  state.  It  Is  in  force  as  a 
rule  decision  in  this  Jurisdiction.  Arti- 
cle 5492,  Bevlsed  Statutes.  The  common- 
law  rule  la  thus  stated  In  Wood  on  Landlord 
and  Tmant  (2d  Ed.)  vol.  2,  p.  1202: 

"No  ejectment  can  be  maintained  for  non- 
payment of  rent  unless  there  is  some  express 
condition  or  proviso  in  the  lease  or  agreement 
giving  the  landlord  a  right  to  re-enter  and  de- 
termine the  lease  or  tenancy  far  aach  nonpay- 
ment Tbe  landlord  must  have  a  M^t  by  law 
to  re-enter  for  nonpayment  thereof.'  Such  con- 
dition or  proviso  msy  by  express  words  dis- 
pense with  the  necessity  of  a  formal  demand  of 
the  rent;  as  where  it  says  'although  no  formal 
demand  shall  have  been  made  thereof,*  or  to 
that  effect. 

^'Unless  there  are  express  words  in  the  lease 
or  agreement  dispensing  with  a  fmnal  denumd 
of  tiie  rent,  or  the  ease  falls  witUn  the  above 
enactment,  no  entry  or  ejectment  can  be  main- 
tained for  nonpsyment  of  rent  miess  tbere 
has  been  a  formal  demand  thereof  made  accord- 
ing to  the  strict  rales  of  the  common  law.  (1) 
The  demand  must  l>e  made  by  tbe  landlord  or  by 
his  agent  duly  authorised  in  that  behalf.  (2) 
It  must  be  made  on  tbe  very  laat  day  to  save 
the  forfeiture,  l^erefore,  if  tbt  proviso  for 
re-entry  be  on  nonpayment  of  rent  for  tblr^ 
days  after  it  beeonMS  dne^  the  demand  must 
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ba  made  on  tlie  tt!ftl«tii  day  after  tbe  nnt 
beduu  d«e  (exeliiaiTC  of  the  day  on  which  it 
became  dae),  and  not  on  any  other  dajr  before 
or  afterwards.  (3)  It  must  be  made  a  con- 
venient time  before  and  at  sunset.  It  must 
be  continued  activel;  or  constmctlTely  until 
vnneet.  (4)  It  must  be  made  at  the  proper 
place.  Therefore,  if  the  lease  or  agreement 
apeofy  the  place  at  which  the  rent  ia  to  be 
IMiid,  tha  denumd  mnat  be  made  there  aad  not 
daewhere.** 


legal  rtQulrcments.  Id  dlacaBsfngr  this  ques- 
tion In  the  caad  of  Godwin  t.  Harris,  supra, 
tlie  Supreme  Court  of  Nebraska  says: 


The  reasoning  of  the  common-law  rule  Is 
predicated  upon  the  theory  that  prorisiona 
for  the  termlnatiiMi  and  forfeiture  of  lease 
contracts  and  for  re^try  are  for  the  ^cur- 
ing to  the  landlord  of  the  payment  ot  the 
renta  spetitBeA  and  contracted  to  be  paid,  and 
that  no  forfeiture  may  be  bad  and  no  lease 
contract  terminated  where  ttie  raits  due  are 
forjlicoming  upon  dne  demand  therefor.  It 
la  a  aalntary  role  and  Inures  to  the  ben^t 
of  an  parties  who  seA  to  do  equity  in  tiSe 
premises. 

A  similar  statement  of  the  role  is  found  in 
16  Ruling  Case  Law,  p.  1J27,  and  in  24  Cyc. 
pp.  13S5  and  1404.  The  fidlowing  casea, 
among  many  others  which  might  be  dted, 
announce  and  apply  the  role:  Connor  t. 
Bradley,  1  How.  211,  11  L.  Bd.  100;  Front 
V.  Roby,  15  Wall.  471,  21  L.  Ed.  59;  Gage  t. 
Itates,  40  Cal.  384 ;  McCroskey  v.  Hamilton, 
lOS  Ga.  640,  34  S.  B.  Ill,  75  Am.  St.  Rep.  79 ; 
Taylor  v.  Brice»  34  N.  E.  833,  7  Ind.  App. 
551 :  Moran  t.  LaveU,  82  &  L  838,  79  Atl. 
818,  Ann.  Cas.  1912I>,  1007 ;  Chapman  r.  Har- 
ney, 100  Mass.  883 ;  Blackman  t.  Wdah,  44 
Mo.  41;  Godwin  v.  Harris.  71  Neb.  60,  98 
X.  W.  439,  8  Ann.  Cas.  B79. 

[6]  It  is  only  In  cases  in  which  the  lease 
contract  contains  an  express  waiver.  <tt  de- 
mand that  the  common-law  rule  can  be  dis- 
regarded. The  contract  of  lease  In  the  In- 
stant case  contains  no  su(*  waiver.  The 
contract  provides: 

"Sboold  then  at  any  time  bs  any  defaolt  in 
the  payment  of  any  rent  or  any  ol  the  covenants 
her^  contained  ttien  It  ahall  he  lawful  for  the 
party  of  the  first  part  to  dedare  this  contract 
nmceled  and  terminated,  and  to  re-enter  aaJd 
premises  and  remove  all  persons  therefrom, 
without  prejudice  to  any  l^al  remedies  which 
may  be  used  for  the  coUectiona  of  rent,  all 
■nd  every  claim  for  damages  for  or  by  rea- 
son of  said  re*entry  being  hereby  expressly 
waived." 

There  Is  no  express  waivs  o<  demand  In 
tliis  provistoD.  It  only  recognlsea  tlie  ri|^ 
of  tbe  landlord  to  caned  ttke  lease  and  re- 
enter Hie  premises  in  event  ot  default  on  the 
part  of  the  lessee,  and  contains  no  stipula- 
tion that  such  cancellatioii  and  te^try  can 
be  made  without  demand.  The  right  of  can- 
odlation  iMe  reoogniaed  Is  tbe  r^t  to  can- 
ed in  ttie  manner  provided  1^  law,  and  tbe 
otmrts  viU  not,  in  idd  of  a  fovfetture,  from 
tbe  language  here  used  Imply  a  waiver  of 


"The  only  clause  of  the  lease  on  which  a  for- 
feiture is  daimed  is,  'If  the  said  rent  be  not 
paid  promptly  at  the  time  that  the  same  be- 
comes due,  then  this  lease  shall  at  oneo  ter- 
minate, and  the  party  of  tbe  second  part  agrees 
to  snrrender  the  iounediate  poasesslon  of  the 
same.*  This  clause,  undoubtedly,  wonld  be  suf- 
ficient at  common  law  to  warrant  a  forfeiture 
of  the  lease,  if  a  demand  were  made  with  due 
formality  of  payment  of  rent  on  the  day  it  be- 
came due  and  it  were  not  paid.  Does  it  waive 
such  donand?  If  not,  is  the  act  «E  1S7&  ex- 
cusing sudi  demand  valid? 

"There  can  be  no  question,  and  nime  is  raised 
hy  the  plaintiff,  as  to  the  fact  that  at  conmum 
law  a  demand,  with  all  due  formaUties,  must 
he  made  on  the  day  the  rent  becomes  due  end 
before  the  tenant  enters  upon  another  term. 
The  eassB  dted  by  defendants  eoohsel  abun- 
dantly establish  that  tUs' demand  is  required  at 
common  law,  unless  expressly  waived.  Ordi- 
narily, saA  waiver  is  contained  in  tbe  words, 
'without  farther  notice  or  demand*  In  the  pro- 
vision for  the  fwf eitare,  as  in  the  case  of  Pen- 
diU  V.  Union  Min.  Co..  64  Mich.  172,  31  N.  W. 
100.  • 

**We  are  constrained  to  think  thai;  in  the 
absence  of  a  statute  permittiDg  demand  and 
forfeiture  for  overdue  rent  at  ai^  time,  idain- 
tifF  had  no  right  of  acti<m  for  fordble  detainer 
in  this 


In  the  case  of  Moran  v.  lAvdl,  supra.  In 
which  the  forfeiture  provision  in  the  lease 
under  consideration  was  very  nearly  Identical 
witii  tbe  provlslcni  in  Oie  lease  we  are  con- 
sidering, the  court  says: 

"The  daim  ^  tiie  plaintiff  is  stricti  Jtnis.  He 
seeks  to  enforce  the  forfeiture;  and  coorts  al- 
ways lean  against  penalties  and  forfeitures. 
To  entitle  himself  to  recover  the  possession  of 
the  leased  premises,  he  must  show  that  all 
necessary  forms  which  tbe  law  has  prescribed 
have  been  sempaloasly  observed.  There  must 
be  a  demand  for  the  rent  on  the  day  it  ia  dne, 
at  a  eimvenient  time  before  suaseU  Thwe  ia 
nothing  in  the  terms  of  this  lease  to  show  that 
the  common-law  requirement  of  demand  ia 
waived  or  dispensed  with.  Where  no  place  of 
payment  is  named,  a  tender  upon  the  land  is, 
good,  and  prevents  forfeiture.  And  if  the  les- 
sor desires  to  enforce  a  forfeiture,  he  most  de- 
mand the  rent  upon  leaaed  pretoisea  at  the 
most  notoiions  pliice.  Qhapman  v.  Barney,  100 
Mass.  3S8. 

"A  myriad  of  other  cases  might  be  cited  to 
tbe  same  effect,  but  it  ia  not  necessary  to  do 
BO,  in  support  of  such  an  obvious  and  wen-set- 
tled principle.  The  plabttiffs*  counsel  dtes  no 
case  to  the  contrary,  and  we  know  none 

BOCfa.'* 


W«  ttdBk  tbeseaaOualties  abandantir 
tain  our  omdudon  that  tbe  attempted  can- 
celation of  tbe  leuB  bf  '^aintttb  vras  In- 
effective  because  no  demand  bad  tberetofetv 
been  made-  upon  Vogelsang  for  the  -psymeait 
of  tlie  rents,  and  ttiat  plaintiffs  are  not,  nn- 
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der  the  undispated  erldence  In  this  case,  eo* 

titled  to  reooTOT  posBMSion  <tf  tb«  propwty. 

This  condQskn  raidera  It  mmecesBary  for 
na  to  pa 88  upon  the  other  aawlgninentH  of 
error  presented  by  aiqiiellantB.  If  any  errw 
ct  procedure  Is  shown  any  of  the  ass^n- 
numta,  It  becomes  Immaterial  tn  Tlew  of  our 
condnslon  that  under  the  pleadings  and  evi- 
deuce  no  other  Jodgment  could  have  been 
properly  rendered. 

It  follows  from  the  concIUBlons  above  ex- 
pressed that  the  judgment  should  be  affirm- 
ed, and  it  has  been  so  ordered, 

Afflrmed* 


NEUMAN  &  KIRMSE  v.  VOGELSANG. 
(No.  7996.) 

(Court  of  OlTfl  Appeals  of  Texas.  Chdveston. 
Dee.  10;  1921.) 

Laadlonl  and  teaant  «S963(I}— Soblssaaa  oas- 
■ot  desy  his  laa«onl's  title. 
A  snfaleBBee,  when  saed  by  Us  imme<Bate 
landlord  la  forcible  detainer,  could  not  duiy 
audi  landlord's  title  on  the  groond  that  he  ob- 
tained his  lease  from  the  owners  1^  fraud  and 
■  misrepresentation. 

Ai^wal  from  Fort  Bend  Count;  Court;  G. 
C.  Baker,  Special  Judge. 

Suit  by  L.  A.  TogeUumg  against  Neuman 
&  Klrmse.   From  a  judgment  fbr  plalntlfl, 

defendants  appeaL  Afflrmed. 

J.  M.  Glbsim  and  G.  1.  H<^^lane,  both  of 
Bldmicmd,  tor  appellanta. 

PLEIASANTS,  C.  J.  This  appeal  is  from 
a  Judgment  in  favor  of  appellee  rendered  In 
an  action  of  forcible  detainer  brought  by  him 
against  the  appellants,  J.  J.  Neuman  and 
Bo'bert  Klrmse^  who  as  partners  were  doing 
business  under  the  firm  name  of  Neuman  ft 
Kinase.  The  premises  Involved  la  the  lower 
story  of  a  bride  store  bnllding  situated  on 
the  west  90  feet  of  lots  6,  7,  and  8,  In  block 
35.  in  the  town  of  Rosenberg,  and  being  the 
western  building  of  the  two  store  buildings 
situated  on  the  parcel  of  land  above  de- 
scribed. 

The  evidence  shows  that  appellee,  who 
held  the  premises  above  described  under  a 
lease  from  Jacob  Gray  aud  wife,  the  owners 
of  the  property,  on  the  1st  day  of  March, 
1919,  verbally  agreed  with  appellants  to  let 
the  storeroom  in  controversy  for  a  rental  of 
$60  per  month,  payable  In  advance;  the  con- 
tract of  rental  being  from  month  to  month. 
Appellants  paid  $60  per  mtmth  for  the  months 
of  Mardi,  April,  afid  May.  Before  the  lat 
d«y  of  May  appdlee  notified  appellants  that 
fliey  must  surrender  possession  on  the  1st 
day  of  June  or  pay  a  rental  of  fTO  tor  that 
aumth,  and  further  noUfled  them  In  writing 


some  time  during  the  month  ct  Hay  Out  they 
could  not  occupy  the  bnllding  after  the  1st 
of  July  unlefls  th^  paid  a  rental  of  912S  pec 
month.  Appellants  paid  the  $76  on  the  1st 
day  of  June,  but  fUled  and  refused  to  pay 
the  $125  raitat  for  the  month  of  July.  Tlaer 
offered  appdlee  $75  per  m<mth,  hut  this  was 
refused  by  him.  Appdiants  refund  to  sue- 
rendor  poesesdon  of  the  building,  after  de- 
mand In  writing  bad  been  made  thwefor  by 
appdiee.  and  have  ccmtlnued  to  occoi^  and 
use  the  building  for  store  purposes  since  the 
1st  day  of  August,  1919,  without  paying  ap- 
pellee  any  rent  therefor.  The  reastmable 
rental  Talue  of  the  building  fnmn  July  1, 
1919,  up  to  the  time  of  the  trial  was  shown 
to  be  $450. 

Appellants  In  the  court  below,  In  addition 
to  a  general  denial  and  a  plea  of  not  guilty, 
especially  pleaded  that  the  lease  from  Jacob 
Gray  and  wife  under  which  appellee  hdd  the 
premises  was  void  because  obtained  by  fraud 
and  false  representations,  and  had  been  de- 
clared forfeited  by  Gray  and  wife  on  July  25, 
1919,  because  of  the  teilure  of  appellee  to 
comply  with  its  terms. 

The  answer  contains  the  following  uver- 
:  ments : 

"In  couiectioD  with  the  Issnes  of  fact  set 
forth  in  defendants*  foregoing  pleas,  these  de- 
fendantfi  say  that  there  was  no  relation  of  land- 
lord and  tenant  existing  between  the  plaintiff 
and  defendants  as  to  the  said  premises  as  to 
the  time  of  filing  of  this  proeee^g,  and  the  de- 
fendsnts  allege  and  shew  that  prior  to  Um 
27th  of. January,  1919,  these  defendants  were 
occupying  said  premises,  taduding  the  lower 
and  uppei  floors  of  said  buildings  located  on  a 
portion  of  the  west  00  f«et  of  lotW  8,  7,  and 
8,  in  block  35,  town  of  RoaeaberR.  Fort  Bend 
county,  Tel.,  as  dieged  in  plaintiff's  petition, 
as  tenants  of  one  Jacob  Gray  and  Amy  Gray, 
husband  and  wife,  paying  a  monthly  rental  to 
the  add  Jacob  Gray  and  Amy  Gray  of  the  anm 
of  $75  per  month;  and  that  they  were  engaged 
in  conducting  a  mercantile  business  In  skid 
boilding  with  a  large  assortment  of  dry  goods 
and  groceries  of  the  vdne  aKgre^atinE  about 
$90,000;  and  that  they  were  doing  a  rival  and 
competitive  basiness  with  the  said  L.  A.  Vogd- 
•ang,  who  was  at  the  said  time  and  has  ever 
since  conducted  in  Rosenberg,  Tex.,  a  simQar 
eatabliBhment;  and  that  said  L  A.  Yogdaani^ 
contriving  and  intending  to  AMtxoj  defend- 
ants' said  establishment  and  to  put  these  de- 
fendants out  of  basiness  In  order  to  entirely 
eliminate  their  competition  for  the  trade  in 
Rosenberg,  Tex.,  secretly  persuaded  the  said 
Jacob  Gray  and  Amy  Gray,  his  wife,  to  lease 
him  the  sdd  premises,  then  occupied  by  the 
defendants,  falsely  stating  that  these  ddend- 
ants  were  without  capital  of  their  own,  and  that 
at  any.  time  they  might  have  to  dose  and  go  out 
of  business;  that  through  such  fraudulent 
means'  snd  schemes,  the  defendants  ezdted 
the  fears  of  Jacob  Gray  and  wife.  Amy  Gray, 
and  induced  them  to  execute  a  lease  contract 
to  said  premises,  beginning  January  27,  1919, 
covering  the  sdd  building  occupied  by  the  de- 
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feadmntB  u  well  aa  th«  bnOdint  la  isfd  town 
•f  Rosenberg,  Tex.,  tben  occupied  hj  the  plsin- 
tif^  each  of  aaid  buHdinss  belongliic  to  the  said 
uid  Jacob  Qnj  and  Amj  Graj,  for  the  monthlr 
Kntal  of  $100  per  month.  And  the  said  L.  A. 
YogelBans  then  demanded  of  the  defendants 
that  they  pay  him  a  monthly  rental  for  the  low- 
er floor  only  of  the  building  then  occupied  by 
the  said  defendants  on  above-stated  premises. 
Rosenberg,  Tex.;  and  the  defendants  having 
no  place  in  whidi  to  move  their  stock  of  goods, 
paid  to  the  plaintiff  from  thence  on  until  the 
1st  day  of  July,  1910^  the  som  of  |7&  per  month 
onder  the  bdief  that  the  aaid  L  A.  Vogelsang 
bad  an  exiating  and  valid  lease  to  the  said  prem- 
ises and  npon  the  representations  of  the  plain- 
tiff that  he  had  purchased  the  title  to  the  said 
premises;  but  the  said  I*.  A.  Vogelsang  further 
intending  to  harass,  embarass,  and  defraud  the 
defendants,  although  the  condiUoD  of  the  lease 
hdd  by  him  from  Jacob  Gray  and  Amy  Gray 
to  the  aaid  building  and  premiaei  was  such 
that  tho  same  became  void  and  iw^eratiTe  at 
the  failnre  ot  the  s^  L.  A.  Vt^dsang  to  pay 
uy  installment  of  rent  on  the  first  day  of  eai^ 
month  thereunder,  and  although  collecting  $75 
per  month  from  the  defendants  as  rental  for 
the  lower  floor  of  the  said  building  occupied  by 
them,  did  wholly  fail  to  pay  any  rent  to  the 
said  Jacob  Gray  and  Amy  Gray  for  any  oi  the 
months  of  January,  February,  March,  April* 
May,  and  June,  1019,  and  the  said  lease  was  un- 
der Its  terms  and  oonditlons  then  forfeited  and 
Tcid.  And  the  said  L.  A.  Vogelsang  on  the  1st 
<rf  July,  1910,  demanded  of  the  defendants  a 
monthly  rental  of  tor  the  use  of  tbe  lower 
floor  of  said  bnildtng  then  occupied  by  them, 
well  knowing  that  such  amount  was  exorbitant 
and  excessive,  but  made  with  the  view  to  dis- 
torb  the  defendants  as  competitors,  making  tliis 
demand  at  a  time  when  the  leasehold  held  by 
him,  the  plaintiff,  waa  already  forfeited  and 
hia  rights  as  lessee  of  Jacob  Qraj  and  Amy 
Gray  at  en  end.  - 

"In  this  connection,  these  defendants  woold 
fsTtfaer  ahow  with  their  answer  and  pleas  here- 
h),  that  on  July  2D.  1019.  the  said  Jacob  Gray 
and  Amy  Gray,  not  having  received  their  rmt 
as  stipnlated  from  the  said  I*  A.  V<«e]aang 
under  the  said  lease  contract  did  by  both  writ- 
ten and  verbal  notice  terminate  the  tenancy  of 
the  said  H  A.  Vogelsang  and  thereupon  re-en- 
tered upon  said  premises  and  then  rented  same, 
that  is,  the  lower  floor  of  the  said  builfdng  ^en 
ocenpied  by'  the  defendantt,  to  the  defendants, 
and  after  the  defendants  were  occupying  and 
holdiiv  same  not  as  tenants  vilt.  A.  Vogelsang 
but  as  lawful  tenants  of  said  Jacob  Gray  and 
Amy  Gray  at  the  time  of  the  institution  of  this 
suit  and  have  been  holding  the  same  ever 
sinee." 

Upon  the  trial  In  the  court  below  tho  trial 
Judge  refused  to  permit  appeUaats  to  Intro- 
dace  eyidence  in  support  of  tbe  averments  of 
tbe  answer  above  set  out,  and  npon  the  evt- 
denoe  of  plaintur,  wbldi  established  the  facts 
before  stated,  Instructed  the  jury  to  return  a 
verdict  tor  plaintiff,  and  npon  the  zetnm  of 
2S6S.W.-9 


such  rerdlct  rendered  Judgment  in  favor  of 
plalntUf  against  the  defendants  for  the  pos- 
session of  the  property  and  the  tecoreiy 

We  do  not  think  the  trial  court  erred  lt^ 
refuslug  to  permit  appellants  to  prove  the 
facta  set  out  in  their  answer  In  regard  to 
fraud  and  mlsrepreaentatlona  of  appellee  In 
the  procurement  of  the  lease  from  Gray  and 
wife.  If  there  bad  been  such  fraud  in  the 
procurement  ot  the  lease,  only  Gray'and  wlf6 
could  have  rescinded  the  contract  aa  that 
ground,  and  appellants  cwtainly  could  not  In 
this  proceeding  deny  the  title  of  their  land- 
lord on  this  ^onnd. 

The  claim,  that  Ozay  and  wile  had  de- 
clared the  lease  forf^ted  on  July  29th  for 
failure  of  appellee  to  comply  with  Its  terms 
and  app^ee's  tltleand  right  of  possession  had 
thereby  terminated  before  this  suit  was  filed, 
presents  a  different  question  not  free  from 
doubt.  "We  are  relieved,  however,  of.  decid- 
ing tbe  question,  because  It  is  shown  by  the 
docfcet  and  records  of  this  court  and  by  an 
agreement  to  postpone  submlsslcm  of  tSda 
cause,  filed  In  this  court,  that  subsequent  to 
the  renditlott  of  the  judgm«it  of  the  court  b& 
low  Jacob  Gray  and  wife  filed  suit  asalnst 
appellee  in  fbe  district  court  of  Fort  Bead 
counfy  seeking  to  recovw  possession  of  all 
the  pnqierty  corered  by  the  lease  under 
whicli  appellee  holds  the  premises  InvolTed 
In  this  suit,  on  the  ground  that  the  lease  had ' 
been  forfeited  and  so  declared  hy  the  lessees 
on  July  25,  1919^  for  fidlure  of  appellee  to 
c«B^  with  its  terms,  ikvpellants  In  thla 
ease  were  made  parties  to  that  suit  and 
adc^ted  the  pleadings  of  plaintiffs  Gray  and 
wife.  The  trial  of  the  suit  in  tbe  district 
court  resulted  In  a  Judgment  in  favor  of  the 
defendants,  and  Gray  and  wife  perfected  aa 
aiq;>eal  to  thla  court 

The  motion  to.posQEMme  ■nbmlaslim  of  this 
case  was  made  on  the  gronnd  that  Oie  anieal 
in  the  district  court  case  which  was  pending 
In  this  court  iBVOlved  the  question  presented 
In  this  case,  and.  the  parties  to  the  two  ap- 
peals being  the  same,  the  cases  should  be  sutn 
mltted  and  considered  together.  This  motitm 
waa  granted,  and  the  casea  were  so  aubmlt- 
ted  and  considered. 

In  the  case  of  Gray  et  nz.  t.  Vogelsang, 
236  S.  W.  122,  this  court.  In  an  opinion  not 
yet  [officially]  published,  hdd  that  there  had 
been  no  forfeiture  of  Uie  lease  In  question 
and  that  appellee  was  entitled,  to  retain  poa- 
session  of  the  property  under  said  lease. 
This  holding  is  i^tncludve  of  the  question  pr^ 
sented  in  this  case,  and  requires  an  affln» 
ance  of  the  Judgment  of  the  court  b«low. 

Afllnned. 
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PATTERSON  V.  CITIZENS*  NAT.  BANK  OF 

LUBBOCK.   (No.  1877.) 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Dec.  21,  1^.  Rebearing  Denied 
JoD.  11,  1922.) 

1.  Astlgiiments  <&s>50(l)— Dens  <d=s>7— Prom- 
ise to  pay  out  of  partloular  fund  not  oqufta- 
ble  assignment  and  did  not  give  oquHabie 
lien. 

A  m'ere  promise  to  pa;  a  debt  out  of  a 
particular  fund  will  not  operate  as  an  equitable 
flssieninent  pro  tanto  of  the  fund,  nor  will  tt 
establish  an  equitable  lien  thereon. 

2.  Asaignmanta  <^=>48— Liens  ^7--No  par- 
floKlar  words  necessary  to  oonstnate  oqalta- 
blfl  assign  ment. 

No  particular  words  are  necessary  to  con- 
Btitnte  an  equitable  assicnnient  or  an  equitable 
Uen;  all  that  la  required  for  the  latter  being  an 
intention  of  the  parties,  dearly  deducible  from 
the  contract,  to  pledge  the  fund  as  a  security 
for  the  debt. 

3.  Assignments  «=s>60<l)— Liens  «S97— Prom- 
ise to  pay  note  out  of  deposit  not  an  equitable 
assignment  and  did  not  give  bank  lien. 

The  mere  promise  bj  malcer  of  note  to 
payee  bank  to  pay  the  same  out  of  a  deposit 
In  the  bank  did  not  constitute  an  equitable  aa- 
sifnment  of  the  fund  to  the  bank  pro  tanto,  or 
give  the  bank  a  lien  thereon. 

4.  Bankrupt^  «»154— Bank  had  no  right  to 
apply  deposit  on  note. 

A  bank,  not  having  a  lien  on  a  deposit  of 
one  adjudicated  a  bankrupt,  had  no  right  to 
apply  the  deposit,  or  part  of  it,  In  payment  of 
a  note  given  hj  the  bankrupt  to  tbe  bank  prior 
to  the  adjadicatini. 

AMwal  from  Lnbbfxft  Gounty  Court;  P.  F. 
Brown,  Judge. 

Suit  by  6.  D,  Patterson  asalnet  the  Olti- 
zens'  National  Bank  of  Lubbock.  Judgment 
for  defendant,  and  plalntUC  ai:q;>eals.  Re- 
versed and  rendered. 

R.  A.  Sowder,  ct  Lnbbocfi,  for  aroellant 
'  Bean  &  Klett,  of  liabboA,  for  appellee. 

BOTCG.  J.  This  suit  was  brouBht  by  ap- 
pellant, G.  D.  Patterson,  against  appellee 
tank  to  recover  the  sum  at  $303.10  deposited 
to  plalntitra  credit  in  ttie  bank  and  wrong- 
fully, it  is  alleged,  appropriated  by  the  bank 
and  applied  to  the  payment  of  a  certain 
note  executed  by  Patterson  and  payable  to 
tbe  bank.  The  plaintiff  alleged  fliat  prior  to 
such  act  of  tbe  bank  he  was  adjudged  a 
bankrupt  and  subsequently  received  his  dls- 
diarge  In  bankruptcy;  that  said  debt  was 
thweby  discharged,  and  the  bank.  In  apply- 
ing nHA  deposit  as  a  credit  on  such  debt,  act- 
ed wrongfully.  The  bank  claimed,  and  this 
claim  raises  the  real  controversy  In  tbe  case, 
that  It  had  an  equitable  lien  tm  w  an  aa- 
nlgnment  of  tiie  fund  represented  1^  this  de- , 


posit,  which  Ueu  or  ondgBiacnt  was  not  din- 
■chargeable  by  the  adjudication  of  bank- 
ruptcy. 

On  November  8,  IMS,  O.  D.  Eattersoit  ex- 
ecuted and  delivered  to  the  bank  his  note  tot 
9270.24.  Tbe  ft^owlng  testimony  of  the 
bank's  cashier  is  rdled  im  by  tlie  bank  to 
establish  the  equitable  assignmait  or  lien 
claimed  by  It: 

"On  November  8,  1918,  I  was  an  active  offi- 
cer in  such  bank,  and  I  recall  the  bank  having 
a  note  of  $275.2A  made  b^  the  plaintiif  to  it. 
This  was  given  for  money  adranced  to  him. 
At  this  time  he  bad  a  farm  near  Lnbbock.  Pro- 
ceeds of  his  rent  crop  for  the  year  1919  was 
deposited  in  sudi  bank,  and  sufficient  was  de- 
posited to  cover  bis  note.  Patterson  made  va- 
rious promises  as  to  how  he  would  repay  this 
money.  He  promised  to  sell  the  place  and  also 
had  me  to  try  to  get  him  a  loan  through  the 
Federal  Land  Bank,  whidi  I  failed  to  do.  He 
promised  to  pay  it  with  any  revenue  that  he 
could  get  off  the  farm  through  aals  (tf  crops  or 
stock.  Yes;  he  said  he  would  repay  tbe  $275.- 
24  out  of  the  iwoduee  of  the  farm." 

Pattnaon  filed  his  petition  in  bankruptcy 
on  Septemb«-  20,  1910,  and  on  March  31, 
1920,  was  disdiarged  from  all  his  debts,  dis- 
chargeable in  bankruptcy,  "which  existed 
on  September  29,  1919."  The  note  to  the 
bank  was  listed  amoi^  the  liabilities  la  the 
bankruptcy  proceeding,  and  the  bank  filed  its 
claim  therein,  but  lata:  withdrew  It.  On 
October  17th  and  later  during  tiiat  month, 
and  November,  1919,  Patterson's  tenant  on 
the  160  acres  of  land  referred  to,  deposited 
rentals  therefrom  with  the  bank,  to  the  cred- 
it of  an  account  entitled  "O.  D.  Patterson 
Rent  Account."  The  deports  were  made  up- 
on direction  of  Patterson.  On  Novembw  12, 
1919,  the  bank,  without  PattorscHi's  knowl- 
edge or  ccwsent,  diarged  said  aeeonnt  with 
$803.10,  and  credited  said  ,  note  vritH  Bu<*h 
amount  This  suit  was  brought  W  the  said 
Patterson  to  recover  said  sum  of  money. 
The  trial  court  held  as  a  matter  of  law  "that 
the  agreement  between  said  Patterson  and 
said  bank  created  au  equitable  lien,  mort- 
gage, and  assignment  of  the -proceeds  so  de- 
posited in  said  bank  as  security  tor  said 
debt,  owing  by  said  Pattersim  to  said  bank," 
and  entered  Judgment  for  the  defendant. 

[1-4]  It  seems  to  be  the  well-settled  law 
Oiat  a  mere  promise  to  pay  a  debt  out  of  a 
particular  fund  will  not  operate  as  an  equi- 
table assignment  pro  tanta  of  the  fund. 

"An  agreement  to  pay  out  of  a  particular 
fund,  however  clear  in  its  terms,  is  not  an 
equitable  assignment;  a  covenant  in  the  most 
solemn  form  hu  no  greater  effect.  Tbe  phrase- 
ology employed  is  not  material  provided  tha 
intent  to  tranter  is  manifested.  BaA  on  te* 
tent  and  its  executiim  are  indispansaUa.  Thm 
assignor  most  not  retain  any  control  over  the 
fund— any  authority  to  collect,  or  any  power 
of  revocation.  If  he  do,  it  Is  fatal  to  the  «dala 
of  the  assignee.  The  transfer  must  be  of  wmA 
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ft  dtanetet  ttat  the  fimd  bolder  can  rafelr 
pij,  and  is  compell^Ie  te  do  so  thot^b  Mrbfd- 
duk  tfa«  ataisQor."  CSirlstmu  t.  Banell,  14 
Wan.  84.  20  li.  Bd.  794;  S  G.  J.  SUMOS,  «ad 
■•tea. 

"^Iw  aoQunrltieB  are  eqtully  dear  that  audi 
an  Bgreement  win  not  itself  be  snffldent  to 
establiah  an  e^idtable  Uen  on  the  fond. 
There  most  be  something  further  to  evi- 
dence the  intectloD  of  the  parties  to  duuse 
the  fond  Itself  vlth  the  payment  of  the  debt 
Davis  ▼.  Stete  National  Bank,  166  B.  W. 
321;  TonngbCTg  t.  El  Paso  Brldc  Co..  155 
8.  W.  717  Addiaon  T.  Enoch,  48  App. 
DlT.  Ill,  62  If.  T.  Supp.  613;  Phillips  v. 
Hogue,  63  Keb.  192,  88  N.  W.  180;  Jones  on 
Liens,  S§  48  and  52.  The  authorities  on  this 
sobject  are  so  elabwattiy  reviewed  In  the 
citations,  particularly  In  the  Cfue  of  Pavls 
T.  State  Natlmai  ^nk,  supra,  and  In  the 
notes  to  the  text  In  fi  C.  J.  913  et  seq.,  that 
we  may  teter  to  than  In  lieu  of  a  more  de- 
tailed con^deratlon  thereof  in  this  op^on. 
niere  Is  a  dear  distinction  between  the  facts 
of  tills  case  and  tiiose  In  the  case  of  Atlanta 
National  Bank  v.  Tour  States  Grocer  Oo., 
185  &  W.  1185,  and  Davis  v.  State  National 
Bank,  IM  8.  W.  821.  In  the  case  first  dted 
there  was  an  agreement  between  the  debtor 
and  bis  creditors,  under  the  terms  of  whidi 
the  debttnr  was  restricted  as  to  the  manage- 
ment of  bis  property  and  the  ooutrol  and 
dlqioattlon  of  certain  funds  to  be  derived 
from  each  management,  and  the  evidence  no 
doubt  warranted  the  condnsbm  diat  the 
■giecment  was  to  the  effect  that  tb6  indebt- 
edneoB  *^dioald  become  and  be  a  diarge  on 
ttiat  fuad.**  In  the  second  case'  dted  the 
facts  were^  in  the  opinion  of  the  court,  suffl- 
deat  to  show: 

That  "ander  the  agreemant  there  was  an 
appr<q»riation  pro  tanto  of  the  (nsd  in  con- 
troversy to  the  amount  of  the  fee  contiocted 
to  be  paid  to  Davis  A  Ooggan  [the  creditor], 
and  to  that  extent  Casey  [the  debtor]  had 
«iirrettdered  control  of  the  fund;  that  it  waa 
anderatood  aad  agreed  that  thay  acouired  an 
interest  therein  which  abould  be  paid  hj  the 
bank  [the  header  of  the  font^  or  the  receiver 
to  Davis  &  Gosgan,  and  it  was  not  a  mere 
personal  promlae  on  the  part  of  Cauey  that  he 
wonld  pay  the  fee  oat  of  those  moneys." 

It  Is  true: 

That  no  particular  words  are  necessary  to 
eonstitate  an  equitable  assignment  or  an  egni- 
table  Ven,  and  that  all  that  Is  required  *^ 
create  soeh  an  equity  was  that  the  intention 
of  the  parties,  aa  dedncible  from  the  contract, 
be  dear  in  its  purpose  to  pledge  the  fund  as  a 
■ecurity  for  the  debt  created.*  Powell  v.  Jones. 
72  Ala.  398."  Atlanta  National  Bank  v.  Four 
States  Grocer  Co.,  supra. 

But,  as  already  stated,  the  authorities  also 
agree  that  a  mere  promise  to  pay  out  of  the 
fund  does  not  auffldently  Indicate  such  an  in- 


tention. That  Is  practically  all  that  the 
agreement  between  the  bank  and  Patters<m, 
as  it  existed  on  September  29,  1919,  amount- 
ed  to.  If  no  Uen  existed  at  the  date  of  the 
adjudication,  then  the  d^t  cannot  be  made 
the  basis  for  the  creation  of  a  U«i  by  the 
creditor  tibmaftor,  without  the  Mtor's  con- 
sent 

rrhe  Bankruptcy  Act  does  not  eontinna  a 
dischargeable  debt  for  the  purpose  of  pemdt- 
dng  a  Uen  to  be  created  after  the  adjuAeation. 
but  only  to  preserve  and  enforce  a  lien  in  ex- 
istence at  the  date  of  the  adjudication.  As 
against  dischargeable  debts,  the  banknq»t  la 
to  be  protected  jn  the  enjoyment  of  property 
acquired  after  the  adjudication  unless  tt  U  af- 
fected with  a  lien  at  the  time  of  the  adjudica- 
tion." Brandenburg  on  Bankruptcy,  |  1623. 

The  trial  court  erred,  we  think,  In  his  con- 
clusion <riC  law,  and  tbe  judgment  wlU  be  re- 
veraed,  and  here  raidered  for  tbe  anwUanL 


RUSSEK  si  aL  V.  ANGULO.   (Ne.  1272.)  * 

(Court  of  CHvU  Appesle  of  Texas.  Bl  Paso. 
Dee.  21,  1921.  Behearing  Denied 

Jan.  12,  1922.) 

1.  Banks  an4  basking  ^=>I52— Measy  ea  tlaie 
deposit  takes  by  gaveniiiftiit  foroas  lieM  tiiat 
of  tfsfeadaatt,  liankars,  and  set  sf  plalsttff 

depositor. 

Where  plaintlfC  deporited  money  with  de- 
fendante  in  Hexleo,  and,  because  of  threate  of 
a  revoluHonaty  party  seeking  to  eonflscate  the 
depodtov's  money  beeauae  be  was  aa  enemy, 
die  drfendants  came  Into  Texas,  got  the  amount 
of  nu»f  y,  and  paid  it  to  aucb  revolutionary  gov- 
emmeat,  now  in  control  of  Mexico,  the  de- 
posit slip,  being  one  drawing  interest,  created 
tbe  relation  of  debtor  and  creditor,  and  upon 
tbe  delivery  of  the  deposit  it  became  the  mon- 
ey of  the  defendants,  so  that  the  money  con- 
fiscated was  that  of  defendanta,  and  not  of 
plaintiff;  It  having  been  confiaeated  before  due 
date. 

2.  War  «=>I2— Courts  shonid  recognize  mili- 
tary conflseatioB  ealy  whas  sebsd  far  military 
purposes,  aad  ersdits  may  only  he  oonflsoated 
by  tbe  ooort. 

Tbe  confiscation  by  the  mtUtaxr  anthoritlM 
should  only  be  recognized  by  the  eourte  when 
the  property  is  seized  and  otiliBed  for  military 
purposes,  and  credits  may  only  be  confiscated 
by  tbe  courts  by  following  court  procedure. 

3.  Evitfenee  «S957I  (4)— Court  Is  not  bound  to 
aooqit  tlie  oplnloa  of  an  expert  aa  to  offset 
of  a  foraHin  statvte. 

In  a  depoiitor's  action  to  recover  a  time 
deposit  bearing  ioterest  sUeged  by  defendants 
to  have  been  confiscated  Mexiean  mOitaiT 
autfaoritieB,  where  defendanta  dalmed  they  paid 

tJie  money  uuder  duress  and  by  reason  of  over- 
whelming force  beyond  their  control,  and  with- 
out fnteot  of  negligence  on  their  part  iriUch 


(For  other  caeei  see  une  topic  and  KBY-NUMBBR  In  all  Key-Kambered  Dtgetti  aad  Indexes 
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ttitj  alleged  excnsfld  them  under  a  Mexican  r 
statqte,  which  was  not  proven  and  produced  In  ] 
•vidence,  a«  reqaiied  by  Ber.  St.  art.  8602,  the  I 
defense  'ci>tfld  not  be  establlslied  by  the  tea- 1 
fimony  of  Uezicau  lawyera  that  andi  would ! 
feleaae  flie  debt,  rince  the  court  la  not  bound 
by  the  opinloD  of  an  expert  upon  the  affect  of  a 
atatnte. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  P.  R.  Price,  Judge. 

Action  by  UelQviades  Angalo  against 
David  8.  Busaek  and  othwa.  Jvdgment  for 
the  plaintiff,  azid  the  defendants  iVpeaL 
AfBnned. 

Winter,  Gol^tein,  Miller,  McSroom  ft  Scot^ 
of  El  Paso,  for  appellanta. 
a  I4.  ToweU  and  iL  V.  Ward,  botb  of  m 

Paso,  for  appellee. 

HARPER,  a  J.  Tblfl  action  la  i^edlcated 
apfm  Uie  foUowtas  Inatnunokt: 

"Certified  Receipt  of  Deposit. 
"David  S.  Rnsaek  ft  Co..  Private  Bankers. 

*X%ihuahna.  Mexico.  Dec.  13.  1919. 
"The  Mr.  Engr.  Melquiades  Angnlo  has  de* 
posited  with  Messrs.  David  S.  Rusaek  ft  Co., 
the  amount  of  flO.OOO.OO  ten  thousand  & 
00/100  pesos  national  gold  (Mexican  gold),  to 
his  credit  and  order  of  himself  payable  at  the 
presentation  of  thia  certificate  on  the  13th  of 
June,  1920,  plus  interest  at  tha  rate  of  8^ 
per  annum  from  this  date. 

"David  S.  Bnasek  ft  Go^ 

*'[p.  p.]  By  Aorello  F.  Bamoa.** 

The  defense  offered  Is  tbat  the  writing  Is 
a  cwtlflcate  of  deposit  Issued  by  them  as 
private  bankers  at  Cblhuobua,  republic  of 
Mexico,  being  tbe  domicile  of  the  parties  at 
tiie  tlme^  and  that  the  money  or  credit  was 
tliereafter  confiscated  by  the  De  la  Hnerta 
and  Calles  revolotlonary  party,  after  it  bad 
overthrown  the  Carranza  regime,  through  the 
regular  military  commander  of  the  revolu- 
tlonary  party,  for  the  sustenance  ot  Its  mili- 
tary operations,  as  tlie  property  ot  plaintiff, 
becase  be  was  an  enemy  of  tbe  new  govem- 
ment,  which  succeeded  to  the  sovereignty  of 
Mexico.  Further,  that  It  was  taken  by  force 
and  duress,  which  constituted  uncontrollable 
circumstances  and  unavoidable  accident,  and 
without  negligence  or  willful  Intent  on  de- 
faidants'  part,  so  that  under  the  laws  of 
Mexico  they  were  not  liable  for  Its  loss.  The 
court  instracted  a  verdict  for  plaintiff  for  the 
balance  due,  $3^.91,  United  States  itfoney. 
'Defoidants  appealed. 

The  first  proposition  Is  that  the  evidence 
condnslvely  shows  that  tbe  certificate  of 
deposit  or  credit  sued  upon  was  confiscated 
by  the  duly  commissioned  military  connnander 
of  the  legitimate  government  of  Mexico  dur- 
ing the  pn^iresB  of  a  revtdutlon,  which  was 
BUbsequenUy  sucoesafnl,  and  such  confisca- 
tion and  payment  thereunder  were  by  such 
authority  made  a  satisfaction  and  discharge 
of  tbe  debt;  mch  acts  are  not  snbleet  to 
re-eotmlnatlon  by  the  conrta  of  thla  country. 


.It  was  therefore  error  for  the  court  to 
I  inf  truct  a  verdict  for  plaintiff,  but  should 
i  have  instructed  a  verdict  for  d^ndant. 
I  Tins  appellants  Invoke  the  rule  applied  In 
;  UnderhlU  v.  Hernandez,  168  U.  S.  250.  19 
Srp.  Ct  83,  42  L.  Ed.  456.   Oetjen  v.  Central 
Uather  Co.,  246  U.  8.  304,  38  Sup.  Ct  309, 
62  L.  Ed.  726;  Terrazas  t.  Holmes,  225  B. 
W.  848. 

Do  tbe  facts  bring  this  case  vrithln  the  ml- 
irgs  of  these  cases.  It  is  undisputed  that  ap- 
pellants, David  S.  Russek  &  Co.,  a  copartner- 
&U][>,  were  engaged  In  business  as  i»'lvata 
bankers,  in  the  city  of  Chihuahua,  Mexico, 
upon  tbe  date  of  receipt  or  certificate  of 
deposit,  copied  above,  to  wit,  December  13, 
1919,  and  received  tbe  money  noted  therein. 
Venustiano  Carranza  was  at  tbat  time  presi- 
dent of  the  republic  of  Mexico,  About  April 
2S,  1920,  a  revolt  was  started  against  the 
Carranza  govemnrent  headed  by  or  under  the 
leadership  of  De  la  Huerta,  Calles,  and 
others,  under  what  was  called  the  Agua 
Prieta  plan."  A  witness  for  the  appeDants 
described  the  changes  in  Uie  dty  of  (At- 
huahua  as  follows: 

"I  know  Bomething  about  the  revolution 
agtinst  the  Carransa  government  tbat  was  set 
in  motion  by  De  la  Huerta  and  Calles  over  in 
Soiiora.  I  know  It  was  at  Chihuahua,  April 
26tti.  •  •  •  They  apprehended  Gov.  Salinas, 
who.  had  been  governor  up  to  tbat  time.  *  •  • 
He  belonged  to  the  Carrandsta  party.  ?  *  * 
On  April  26th,  a  revolotlonary  movement  took 
Itlaee  dovra  there.  It  was-  an  entire  change  of 
government.  *  *  *  No  soldiers  came  tliere. 
•  ♦  •  Tliey  changed  governors.  •  •  ♦ 
Oen.  Eugenio  Martinez  (theretofore  a  general 
under  tbe  Carransa  government)  took  diacge 
as  chief  of  the  movMnettt." 

It  was  further  In  evidoice  that  Leandro 
Diaz  de  Leon,  fbrmerly  a  general  under 
Carransa.  changed  to  a  brigadier  general 
under  this  new  movement,  and  was  appointed 
president  of  a  finance  committee  by  the  £(A- 
lowlng  document: 

"Mr.  Iieandro  Diss  de  Leon,  Lawyer,  City. 
On  this  day  <tbe  26th  of  April,  1920)  yen 
have  been  appointed  president  <tf  tbe  finance 
committee  (treasury),  which  Is  in  charge  of 
the  collection  of  funds  from  private  IndividnidB 
for  the  sustenance  and  carrying  out  of  tbe 
military  operations  which  to-day  are  Inaugurat- 
ed, against  the  government  of  tbe  dtisen  •'Ven- 
ustiano Carranza  and  I,  being  the  chief  In  tUa 
state  of  the  revolutionary  movement  in  con- 
formity with  the  'Agua  Prieta  plan,'  as  pro- 
claimed in  Souora  on  the  23d  instant,  hereby 
give  you  full  power  and  authority,  to  confis- 
cate in  favor  of  this  movement  aU  moneys 
which  the  enemies  ot  our  caaae  may  have  in 
the  banks  of  this  ci^ital  d^.  (In  tiie  Spanish 
original  the  words  as  translated  above  "aU 
moneytf*  is  written  **el  dlnero.") 

"BftectiTe  Suffrage.— Mo  Be-deetlML. 
"Chihuahua,  Chih.,  April  26,  1920. 

"[Signed]   E.  Martinez  Rubric, 
'•General  in  Oief  of  the  Military  Operattona 
in  the  North." 
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flense  a  conflacatlon  of  tbe  d^Kwltor's  credit,  r  pline,  iuateftd  of  ukinc  ■ome  edier  nter  route 


ttnt  simply  a  case  of  forcibly  indaclng  appel- 
lants to  deliver  tbelr  own  moaey. 

[2]  See  HaU  t.  Keese,  31  Tex.  504,  on 
conflacaUon  by  tbe  military.  Tbe  principle 
-announced  In  this  case  Is  tbat  confiscation  by 
military  authorities  should  only  be  recog- 
nized by  the  courts  when  the  property  Is 
seized  and  utilized  for  military  purposes, 
and  In  the  case  of  Phcenlx  Bank  v.  Risley, 
111  U.  8.  126,  4  Sup.  Ct.  322,  28  L.  Ed.  374,  it 
Is  declared  that  credits  may  only  be  con- 
flscated  by  the  courts  by  fOllowUiK  court 
cedure. 

[3]  This  brings  us  to  the  next  proposItlMi 
urged  as  a  defense  to  the  cause  of  action, 
viz.  that  appellants  paid  the  money  under 
duress,  and  by  reason  of  overwhelming  force 
beyond  their  control,  and  without  int«it  or 
negligence  on  their  part,  and  for  this  reason 
they  are  not  liable  under  the  laws  of  Mexico. 
Appellants  in  this  respect  rely  upon  a  stat- 
ute of  Merico.  No  sndi  statute  was  proven 
and  introduced  in  evidence  as  required  by 
article  3692,  R.  S.  Tex.,  but  the  existence 
of  such  statute  and  its  coDtents  were  testi- 
fied to  by  Mexican  lawyers.  This  testimony 
is  very  indefinite;  if  It  has  any  meaning  at 
all,  it  simply  details  rules  of  law  applicable 
to  a  bailee  of  property,  and  it  is  clear  that 
the  facts  here  would  not  constitute  app^- 
lauts  bailees  of  any  of  appellee's  money. 
Tme,  these  lawyers  testify  that  the  facts 
here  would  release  the  debt  under  the  stat- 
utes quoted,  bat  we  are  not  bound  by  the 
opinion  of  an  expert  upon  the  effect  of  a 
statute,  where  we  have  It  bef(H:e  us,  as  in 
this  case,  garbled  as  It  is.  Banco  Mlnero  v. 
Ross  &  Uaaterson.  106  Tex.  622,  172  S. 
W.  711. 

Finding  no  error,  tfaft  cause  Is  affirmed. 


PAYNE,  Agent,  V.  DOUBTFUL.   (NO.  8060.)* 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Nov.  26,  1^1.    Rehearing  Denied 
Jan.  ff,  1022.) 

1.  Railroads  <^275(2)~Persoas  loadlni  tie* 
on  train  invitees  entitled  to  oaro. 

Employes  of  a  tie  company  engaged  In 
loading  ties  on  a  freight  train  were  neither  tres- 
passers nor  licensees,  but  were  rlgbtfolly  upon 
the  railroad's  premises  on  its  invitatiOD,  and 
It  owed  them  the  duty  of  exercising  ordinary 
cure  to  avoid  Injuriog  them. 

2.  Rallroatfs    «s9282(9)->CeiitrUint0fy  negll- 
gene*  of  loader  of  tlo«  held  for  Jury. 

In  an  action  by  an  employe  of  a  tie  com- 
pany engaged  in  loading  ties  oa  defendant 
railroad's  freight  train,  who  was  injured  by  a 
starting  of  tbe  train  while  he  was  crossing  be- 
tween the  tender  and  a  box  car  to  get  drinking 
u'atec,  his  contributory  negligence  in  climbing 
between  the  tender  and  box  ear  over  the  cou- 


>hctd  a  qneation  for  tbe  jury;  the  train  «Mw 
failing  to  ring  the  bell  before  starting  as  ««s 

the  eostom. 

3.  Neallseiwe  ig  iiOB  Ou  Mod  ut  HiMpak 
negllooBce  of  asotbtr. 

One  person  is  not  bound  to  antldpate  that 
another  who  owes  him  a  legal  duty  wfll  negli- 
genHy  fail  to  flsdiarge  it 

4.  Trial  «s«244(4)— Ghana  held  aot  ta  siagle 
«ut  issne  of  oeatrttntory  qsilloww  aad  sub- 
nlt  It  aader  gMMral  oharte. 

In  an  acOon  against  a  railroad  by  em- 

ploy6  of  tie  company  injured  while  croestitg  be- . 
tween  tender  and  box  ear,  charge  of  oonrt  held 
not  subject  to  tbe  objection  tbat  it  singled  oat 
the  issae  of  contributory  negligence,  and  then 
submitted  it  under  a  general  <Aarge  to  the  jury, 
court  having  first  pr<qMily  doOned  oontribotory 
negligence,  and  then  in  a  special  issue  having 
asked  geaerally  whether  or  not  plaintiff  was 
Kuil^  of  rontribatory  ce^igence  in  going  be- 
tween tbe  tender  and  the  box  car  in  the  manner 
tie  (lid,  and  in  other  special  issnes  having  asked 
the  jury  to  determine  whether  he  was  not  guiUy 
of  contributory  negligence  in  not  gtring  around 
the  train  or  over  the  top  of  it. 

5.  Trial  «s»350(7)  —  Speelal  Issue  reqaestMl 
bold  Inmaterlal. 

In  action  against  railroad  l^  empl<^  <tf  tie 
company  engaged  in  loading  ties  on  freight 
train,  who  was  injured  while  gohig  between 
tender  and  box  car  to  get  water,  court  did  not 
err  in  refusing  to  submit  special  Issues  as  to 
whether  or  not  plaintiff  was  subject  to  fits  that 
incapacitated  bim  in  looking  after  his  care  and 
safety,  and  whether  or  not  It  was  negligent  fOr 
bim  to  attempt  to  go  through  the  train  with  a 
knowledge  of  his  liability  to  have  fits,  such  is- 
sues bebig  covered  by  a  spetial  issae  asking 
whether  plain tifT  was  or  was  not  affected  by  a 
fit  imme^tely  prior  to  or  at  tbe.  time  of  hia 
injury,  which  the  jury  answered  in  tbe  nega- 
tive, and  eve<^y  as  the  undisputed  evidence 
showed  that  he  waa  subject  to  fits. 

6.  Trial  <^»360(8)~Uadlspsted  details  get  to 
be  snbnitled  to  Jiry. 

It  Is  not  error  to  refuse  to  submit  to  the 
Jury  a  detail  abont  whldi  thore  It  no  dlspobe. 

7.  Trial  «=3350(7)— Speolal  requested  IsSH 
held  only  evidentiary. 

In  action  against  railroad  by  employ^  of 
tie  company  engi^ed  Id  loading  ties  on  de- 
fendant's freight  train,  who  was  injured  while 
passing  between  the  tender  tmi  a  box  oar, 
court  properly  refused  to  submit  special  isana 
whether  at  the  time  plaintiff  went  through  tbe 
train  he  knew  that  tbe  train  was  likely  to. move 
at  any  time  on  instructions  from  tbe  foreman 
under  whom  be  was  working,  being  only  evi- 
dentiary In  its  nature. 

8.  Trial  «B»350(7}-Fallan  to  Hbait  Immata- 
rlal  mattert  not  airor. 

In  action  by  «mvioyi  of  tie  company  en- 
gaged in  loading  tics  on  defendant's  firelght 
train,  who  was  injured  while  passing  between 
the  tender  and  a  box  car,  court  properly  re- 
fused to  submit  special  issue  as  to  whcthw 
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The  court  refused  appeHant^s  reqaeet  for  a 
perMnptory  Instruction  In  his  favor,  also  cer- 
tain special  (barges  be  asked,  and  submitted 
the  cause  to  a  jury  upon  special  Issues.  The 
ones  upon  which  the  liability  of  appellant 
was  predicated,  together  with  the  Jury's  an- 
swers thereto,  are  aa  follows: 

"Special  Issue  No.  1.  Did  or  did  not  the  em- 
ployes in  charge  of  said  train  on  whldi  plain- 
tiff was  workinn  at  the  time  of  his  injury  liag 
the  bell  OD  said  locomotive  before  starting  said 
train?"  To  which  the  jury  answered:  "They 
did  not" 

"Special  Issue  No.  2.  If  in  answer  to  the 
preceding  Issue  yon  have  stated  that  the  va- 
ployte  of  defendant  did  not  ring  the  bell  and 
only  in  that  event,  then  answer  the  following: 
Did  or  did  not  the  failure  to  ring  the  bell,  if 
you  find  that  they  did  fail  to  ring  said  bell,  con- 
stitute negligence  as  that  term  has  been  here- 
inabove defined?"  To  which  the  jury  answered: 
"It  did." 

"Special  Issue  No.  3.  If  you  have  answered 
tiie  preceding  Issue  in  the  affirmative  and  only 
in  tliat  event,  then  answer  the  following:  Waa 
jrach  negUgsnce  the  proximate  cause,  aa  that 
term  hag  been  herebiabove  defined,  of  the  injury 
to  plaintiff,  James  Doubtful?"  To  which  the 
Jury  answered:  "It  was." 

"Special  Issue  No.  3^.  Was  or  was  not  the 
plaintifE  guilty  of  contributory  negligence,  aa 
that  term  has  been  hereinbefore  defined,  in  at- 
tempting to  go  between  the  tender  and  box  car 
said  train  at  the  time  and  in  the  manner  in 
which  he  did?"  To  whidi  tlM  Jury  answered: 
•*WaB  not." 

"fecial  Issue  No.<4.  Was  or  was  not  the 
plaintiir  guilty  of  eontribntory  negligence,  as 
'that  term  h^  been  hereinbefore  defined,  in  at- 
tempting to  go  between  the  tender  and  box  car 
of  said  train  at  the  time  and  in  the  manner  in 
which  he  did,  instead  of  going  around  said 
train?"  To  which  the  jury  answered:  "Waa 
not." 

"Special  Issue  No.  5.  Was  or  was  not  the 
plaintiff  guilty  vt  contributory  ne^ence,  as 
that  term  has  been  hereinbefore  defined.  In  at- 
tempting to  go  between  the  tender  aiid  box 
car  of  said  train  at  the  time  and  in  the  manner 
in  which  he  did,  instead  of  going  over  the  top 
thereof?"  To  whldi  the  jury  answered:  "Was 
not" 

"Special  Issue  No.  6.  If  you  have  answered 
either  issues  4  or  5  in  the  affirmative,  and  only 
In  that  event,  then  answer  the  following:  Was 
the  contributory  negligence  of  the  i^alntlff  in  at- 
tempting to  go  between  said  tender  and  box  ear 
the  proximate  Cause  of  his  injury?"  To  which 
there  was  no  answer  by  the  jury.  ' 

"^ledal  Issue  No.  &  Was  or  was  not  ttie 
plaintiff  affected  by  a  fit  immediately  prior  to 
or  at  the  time  of  tiis  injury?"  To  which  the 
jury  answered:  "He  was  not." 

"Special  Issue  No.  9.  If  you  have  answered 
^e  preceding  issue  in  the  affirmative  then  an- 
swer: Was  such  fit,  If  you  have  answered  that 
he  did  have  a  fit,  the  proximate  cause  of  the 
Jiijanr  to  him?"  To  which  there  waa  no  answer. 

In  this  court  aK>ellant  nowhere  contends 
that  this  verdict  of  the  jury  finding  his  op- 
eratives gttUtr  oC  aegUgence  lacked  support 


In  the  evidence,  but  first  and  very  eameeUy 
Inrists  that  appdlee  Doubtful'a  own  acts  de- 
bar him  from  a  recovery  In  that  he  was 
guilty  of  contributory  negligence  aa  a  matter 
of  law.  To  state  the  matter  in  aM>ellAnfs 
own  way,  his  proposition  is: 

"Where  a  party  has  a  perfectly  safe  way  to 
do  a  thing,  and.  without  any  just  excuse  or  rea- 
son therefor,  adopts  a  very  dangerous  way  of 
doing  that  thing,  he  is  held  in  law  to  have  as- 
sumed an  the  risks  arising  from  the  dangerous 
manner  of  doing  the  thing.  In  this  case  the 
plaintiff,  Doubtful,  showed  no  excuse  or  Jus- 
tification for  his  going  over  the  coupling  appa- 
ratus between  the  tender  and  the  box  car,  when 
by  walking  20  feet  forward  he  could  have 
wEdked  around  the  engine  in  perfect  safety,  and 
when  he  could  have  stepped  up  into  the  gang- 
way between  the  engine  and  tender,  on  the 
side  on  which  he  was  working,  and  by  taking 
two  steps  across  have  got  the  water  without 
any  rislt  whatever." 

Many  cases  are  dted  In  support,  Hie  leading 
ones  being  the  following:  Railway  Co.  t. 
Matthews,  100  Tex.  68.  93  S.  W.  106S ;  Bolt 
V.  Texas  Midland  By.,  160  S.  W.  327, 328,  329; 
H.  &  T.  C.  By.  T.  Clemmons,  05  Tex.  88-82, 
40  Am.  Rep^  79d;  Batteree  t.  G.,  H.  &  a.  A. 
Ry.,  86  Tex:  Olr.  App.  197,  81  S.  W.  560-088 ; 
Baltimore  A  Potomac  B.  B.  Co.  t.  Jones.  95 
U.  S.  439,  24  U  Ed.  506;  Rumple  v.  Oregon 
Short  Line  ft  U.  N.  R.  Co.,  4  Idaho,  13,  35 
Pac.  700,  22  li.  R.  A.  725,  72T,  728,  730-732; 
Hlc^ey  T.  Boston  ft  Lowell  B.  &  Go.,  96 
Mass.  a4  Allen)  429-433. 

II]  After  ttie  examination  of  flieee  authori- 
ties, however,  we  are  nnable  to  agree  with 
appellant's  able  connsti  that  tbey  are  ap- 
plicable to  or  must  rule  liie  facta  of  the  case 
at  bar;  they  are  ntitbw  cases  having  to  do 
with  the  loading  or  unloading  of  cars,  nor  do 
they  Involve  the  ^ect  of  a  uniform  custom 
among  sudti  employes  as  these  were  of  gf^ng 
through,  in  and  between  the  cam  with  the 
knowledge  of  those  in  diai^  of  the  train, 
as  our  preliminary  atatonent  has  shown  was 
the  situation  here.  Tbia  train's  sole  huBlnesa 
at  the  time  was  the  loading  of  ties  for  the 
tie  company,  and  the  tatter's  employte  in  do- 
ing that  work—by  the  practically  undisputed 
evidence— to  the  knowing  <a  the  railroad 
operatives,  were  In  the  b$tAt  not  only  of 
crossh^  througfb  the  train  orer  the  dmw- 
heada  between  the  cars  In  the  same  way 
Doubtful  attempted  to  do  on  this  occasion, 
but  of  getting  across  there  In  other  ways, 
such  as  going  tiirough  ti»  box  cars  at  the 
doors,  or  underneath  them,  or  by  a  laddw 
over  the  top.  or  around  the  end  of  the  train. 
They  were  therefbre  neither  trespassera  nor 
licensees,  but  were  rightfully  upon  the  prem- 
ises on  the  invitation  of  tiie  railroad  com- 
pany, which  accordingly  owed  th«n  the  duty 
of  exercising  ordinary  care  to  avoid  injuring 
them,  a  ft  O.  By.  Ca  T.  Plummer  (Ky.)  186 
S.  W.  160;  33  Cyc.  p.  809  et  seq. ;  Seaboard 
Air  Une  By.  r.  Baker  (Ga.  AppO  87  &  ID,  828; 
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2  Tbompson  on  Negllgaace,  H  1761  and  1841. 

[21  Tbe  proof  was  also  nncontroTcrted  tbat 
it  bad  been  the  uniform  custom  of  tbe  train 
crew,  so  knowing  as  they  did  that  the  em- 
ployes of  the  tie  company  were  likely  to  be 
in  positions  of  danger,  to  ring  the  beU  of  the 
engine  and  give  warning  of  moving  tbe  train, 
i^^ellant* 8  witness  Mr,  Allea,  foreman  ct  the 
tie  company,  testifying  In  tbat  connection 
that  It  was  cnstomary  to  ring  the  beU  for 
"an  appreciable  length  of  time  before  it  start- 
ed to  give  opportunity  to  any  one  who  was 
between  there  to  get  out  and  not  get  hurt" 

The  only  controrersy  touching  this  feature 
of  tbe  case  was  as  to  whether  tbe  beU  did 
ring  before  the  train  started  on  this  occasion. 
There  was  a  sharp  conflict  In  the  testimony 
alwut  that  matter,  but  the  jury,  on  sufficient 
SDppoTting  evidence,  resolved  it  against  ap- 
pellant which  result  ranores  It  from  further 
concern  here. 

It  is  quite  true  that  the  other  ways  of  get- 
ting to  the  water  suggested  by  appellant  fn 
the  proposition  quoted  existed,  and  some  of 
the  tie  work»s  other  than  Doubtful  had  at 
times  been  getting  it  in  one  or  the  othw  of 
those  wam  but  the  method  he  onployed — to 
say  the  least  of  tlie  effect  of  tbe  testimony — 
was  Just  as  customarily  used,  and  In  hie  par^ 
ticolar  situation  fuml^lied  tb«  nearer,  more 
otrnvenient,  and  quicker  way.  A  i&iT  sum- 
mary of  his  testimony  outltoliig  tbat  situa- 
tion and  describing  what  occurred  Is  thus 
made  In  the  brief  In  his  btfialf  in  this  court: 

"(a)  Tbat  It  was  customary  for  the  hands  to 
drink  water  ont  of  the  faucet  connected  with 
tbe  tender  of  tbe  engine;  (b)  that  he  was  a 
tie  raiser  rather  than  a  loader,  and  tbat  water 
was  usually  furQlsfaed  him,  and  that  he  did  not 
go  for  it  as  often  as  the  tie  loaders;  (e)  tliat 
the  iqeu  fo^ot  to  bring  tbe  bucket  back  from 
the  boarding  car  when  they  went  to  dinner, 
which  made  it  necessary  for  liim  to  go  to  the 
tender  after  dinner  to  get  water;  (d)  that  he 
did  go  to  the  engine  to  get  water,  but  that  oq 
this  particular  enginje  the  faucet  was  not  on 
the  tender  on  the  outside  where  be  was  accos- 
tomed  to  getting  water,  and  that  he  had  been  in 
tbe  custom  of  getting  up  in  the  engine  in  tbe 
gangway  l>etween  it  and  the  tender  to  get  his 
water,  and  that  therefore  he  started  back  with- 
out getting  any  water;  (e)  that  in  going  for  wa* 
ter  it  was  customary  for  the  men  to  go  betwe^eij 
the  cara  when  they  found  it  convenient  to  do  so, 
aa  wen  as  cnstomary  to  go  between  the  cars 
for  most  any  purpose,  as,  for  instance,  whea 
they  finished  loading  Uea  on  ooe  side  to  go 
throngh  to  load  on  the  other;  (f)  that,  follow- 
ing this  custom,  he  went  through  the  cars  to 
get  bis  water,  and  was  returning  between  the 
tender  of  the  engine  and  the  box  car  when  tbe 
train  started. and  injured  him,  cutting  oif  his 
right  leg;  (g)  that  no  bell  was  runs  or  warn- 
ing given,  before  tbe  train  started;  <h)  that  it 
was  enstomazy  to  ring  the  IkH,  and  he  had  nev- 
er known  it  to  fail  to  ring  before  tills  oecaaion; 
(i)  that  .he  had  gotten  nearly  through  when 
the  traia  stMted  without  ringing  the  bell,  wliicfa 
occasioned  bis  getting  his  right  leg  cut  off  rath- 
er than  his  left."   


There  was  ample  corroboration  by  other 
witnesses  of  all  the  material  ones  of  these 
statements ;  Indeed,  most  of  them  were  va^ 
disputed. 

It  was  further  i^own  that  the  tie  raisers 
such  as  he  had  a  stationary  Job,  merely  lift- 
ing the  ties  up  from  the  ground  to  be  then 
carried  to  the  train  by  others;  that  on  that 
account  drinking  water  was  usually  brougbt 
to  them,  making  It  unnecessary  for  them  to 
go  across  the  train  after  It  as  often  as  the 
other  employes ;  that  they  were  paid  accord- 
ing to  the  number  of  ties  handled;  and  that 
the  place  they  would  go  for  the  water  would 
depend  upon  what  was  Its  nearest  source, 
whidi  on  tbe  day  here  Involved  was  the  en- 
gine. 

In  these  circumstances,  and  merely  because 
he  did  not  select  another  way  wtilch  ml^t 
have  proved  safe,  we  do  not  think  the  ap- 
peUee  wag  guilty  of  contritfjtory  negligenea 
as  a  matter  of  law,  but  that  the  question  was 
clearly  one  for  the  Jury.  We  dte  the  follow- 
ing authorities  as  supporting  this  con<HuBlon: 
Missouri  &  O.  &  a.  Ry.  Co.  v.  Dereberry,  167 
S.  W.  30  (writ  of  error  refused) ;  Weather- 
ford  M.  W.  &  N,  Ry.  Co.  v.  Thomas,  175  S.  W. 
823  (writ  of  error  refused);  Blair  et  al.  v. 
Jefferson  &  N.  W.  Ry.  Co.,  214  S.  W.  936; 
Rio  Grande,  E.  P.  &  S.  F.  Ry.  Co.  et  aL  v. 
Guzman,  221  S.  W.  1102  (writ  d.  f.  w.  ].). 

Appellant's  sole  contention  for  contributory 
negligence  here  is  that  It  resulted  from 
Doubtful's  l;avlng  chosen  the  way  he  did 
when  there  was  another  and  safe  way  opea 
to  blm.  The  trouble  with  this  position,  as  B|h 
piled  to  these  facts,  Is  that  it  wholly  Ignores 
the  fact  that  the  way  he  chose  was  as  Wtm 
fls  any  oflier  so  long  as  tbe  train  remained 
stationary,  and  only  became  unsafe  when  it 
started  without  tbe  prior  warning  be  had  a 
right  to  expect  and  to  rely  upon. 

In  discussing  this  predae  qnestldn  the 
court  In  Weatherford,  etc^  Ry.  Co.  v.  Thomas, 
supra,  thus  declared  the  rule  applicable  t6 
this  class  of  cases: 

**It  should  alao  bo  stated  that  it  further  ap- 
peared that  appellee,  instead  of  crossing  between 
the  cars,  as  be  d}d,  might  have  gone  either  to 
tbe  front  or  rear  of  tbe  train,  and  thus  crossed 
the  track  in  safety.  There  waa  nothing  to  pre- 
vent liim  doing  this.  In  order  to  do  so,  he 
would  have  only  had  to  go  two  ear  length* 
and  the  length  of  the  engine  to  have  eroased  U 
front,  and  it  was  but  little  farther  to  go  aAiunS 
tbe  rear  of  the  train.  •  *  * 

"Appellee  knew,  as  he  tertifies,  that  the  en^ 
glae  was  attached  to  the  train,  and  that  it 
might  move  at  any  time,  and  that  it  would  be 
dangerous  to  attempt  to  cross  while  it  was 
moving.  But  there  was  not  necessarily  any 
danger  In  crossing  in  the  manner  in  which' 'he 
did  while  the  trafai  was  stationary.  'Sbn  dan- 
ger was  in  the  moremant  of  the  train  wfUioak 
notice,  and  this  had  never  tberetoflcce  oe- 
ourred  within  the  knowledge  or  esperienos  «t 
appellee,  and  appellee  did  not  know  it  was 
than  to  be  so  dims*        do  not  think  \t.  can 


Digitized  by  Google 


138 


236  SOUTHWESTEHN  RBPORTEB 


fTex. 


be  said  m  a  matter  of  law  aader  irach  dreom- 
sta&ceB  that  appellee  was  necessarily  fuil^  of 
negligence,  or  that  a  man  of  ordinary  pradence 
under  tbe  same  circumstances  might  not  have 
attempted  to  cross  in  tbe  maoaer  be  did,  aot- 
withatanding  the  fact  that  he  migiit  have  passed 
either  to  the  front  or  to  tbe  rear  of  tbe  traio." 

[3]  We  thlnl£  that  declaration  of  the  law 
directly  fits  the  facts  of  this  cause;  it  being 
well  settled  thnt  one  person  la  not  bound  to 
anticipate  that  another  who  owes  him  a  l^al 
duty  will  negligently  fail  to  dlscliarge  it. 
Fort  Worth  &  Denver  City  Ry.  Co.  v.  Shet- 
ter,  04  Tex.  106,  60  S.  W.  033 ;  I.  &  G.  N.  Ry. 
Co.  V.  Gray,  65  Tex.  32. 

Pursuant  to  these  conclusions,  the  conten- 
tion through  different  assignments  of  error 
that  at^Uee  was  shown  to  hare  been  goMty 
of  contributory  negllgenc©  as  a  matter  of  law 
cannot  be  sustained. 

Further  assignments  to  the  effect  that  the 
Jury's  several  findings  acaultting  the  appellee 
of  contributory  negligence  were  ^ther  con- 
trary to  all  the  evidence  or  against  its  great 
weight  and  preponderance  are  overruled  un- 
der tbe  fact  findings  already  made,  without 
further  dlscuHSion. 

<  t4]  Appellant  next  Insists  that  the  court  In 
its  charge  singled  out  the  Issue  of  contribu- 
tory negligence,  and  then  submitted  It  under 
a  general  charge  to  the  Jury,  ignoring  and 
refusing  his  requested  special  charges^  which, 
he  contends,  properly  s^arate  the  factd 
bearing  on  the  matter. 

The  appellee  makes  a  number  of  stnnif^ 
put  obtJectlons  to  our  consldraatiOD  of  these 
asslgDinents,  wblcb  aE^>^nt  in  his  brief  un- 
dertakes to  group  and  treat  as  one  subject, 
oa  the  ground  that  In  diflerait  respects  they 
violate  tbe  rules.  ^ 

While  we  are  Indiaed  to  tblnk  soma  of 
these  objectiims  well  taken,  still.  If  the  man- 
ner of  presmtmoit  were  overlooked,  we  do 
not  think  uty  of  the  assignments  dealing 
with  this  complaint  could  prevail,  because  tbe 
court's  charge  Is  not  prop^ly  subject  to  the 
constroctlon  thus  put  upon  it.  Is  a  reCraence 
to  special  issues  numbers  3%,  4,  and  5,  em- 
t>odyIng  the  qnestlon  of  contributory  negli- 
gence and  berelnbebure  coiried  will  show,  it 
did  not  single  out  that  issue  and  sutnnlt  It 
uaiec  a  general  charge;  upon  the  cmtrary, 
spedflc  and  particular  &cts  ven  called  for; 
tbe  court  bad  first  properly  defined  contribu- 
tory negligence,  then  in  spiedal  iaaue  No. 
the  Jnry  was  asked  g»mUy  wbetber  or  not 
tbe  appellee  was  guilty  of  contributory  negU- 
Ifence  In  going  between  the  tender  and  the 
box  car  at  the  time  and  in  the  manner  be 
,dld ;  then,  under  4  and  6,  a  determination  of 
whether  he  was  so  negligent  in  going  be- 
tween the  oars  Instead  of  going  around  tbe 
train  or  over  the  toj^  of  it  was  sought. 
■  What  appellant  sought  to  hare  tbe  court 
do  in  these  objections  to  tbe  cbai^  as  given 
arid  In  his  requested  spedal  ones,  whi&i  wwe 


refused,  was  to  bare  added  to  the  issues  salh 
mltted  two  ^tedal  inquiries  as  follows: 

"(a)  Whether  at  the  time  James  Doubtful 
went  to  tbe  other  side  of  tbe  train  from  that 
on  which  he  was  working  he  knew  that  the  train 
was  likely  to  move  at  any  time  on  InstmetlonB 
from  tbe  foreman  under  whom  be  was  work- 
ing; (b)  whetiier  or  not  James  DonbtCal  w«» 
one  who  was  subject  at  times  to  have  fits  that 
incapacitated  liim  in  looking  after  bis  care  and 
safety,  and  wbetber  or  not  it  was  negligence 
for  him  to  attempt  to  go  through  the  train  be- 
tween the  tender  and  the  box  car  with  a'  knowl* 
edge  of  his  HaUllty  to  hare  flta." 

[I,  •]  The  second  of  tbese  was  t^eatlj  eor-  ' 
ered  spedal  issue  No.  8  salMnitted  by  tba 
coiurt,  adclng  whetb«  tlw  iQW^lee  was  or 
was  not  afCected  a  fit  Ifflmediatdy  prior 
to  or  at  tiie  time  <a  bis  injury,-  that  was  the 
only  material  inquiry  in  that  connectloB,  as 
obvlODsly  it  could  make  no  dUference  wbetb- 
er he  was  or  was  not  subject  to  having  fits, 
if  be  did  not  bare  one  Immediately  before 
or  at  tbe  tbne  be  was  bort;  mOTeorcr,  the 
undiluted  evidence  showed  that  he  was  sob* 
Ject  to  have  them,  and  It  was  not  mar  to  re- 
fuse tbe  sntmilsBloa  of  a  detail  about'  wld«b 
there  was  no  dispute.  Consumers'  Lignite 
Co.  V.  Grant,  ISL  8.  W.  20Sa6);  BaOroad 
Co.  T.  Dawson,  201  8.  W.  247(16). 

17, 1]  As  concons  tbe  first  ot  duse  re- 
quests, we  tbtttfc  its  retasal  ctmatitDted  no 
error  for  at  least  two  reasons:  <1)  It  was 
oidy  erldentlaty  in  its  nature;  09  it  raised 
an  immaterial  issue  In  that  under  the  pecn- 
Ilar  fiicts  of  tbe  case  tbe  only  pertinent  ques- 
tion was,  not  whether  the  appellee  knew  that 
the  train  was  likely  to  start  at  any  time  upon 
tbe  signal  of  the  tie  foreman,  but  wbether  be 
knew  it  was  likely  to  start  at  any  time  with- 
out a  warning  bring  given  in  advance  by  ap- 
p^ant^B  servants  in  cbarge  ot  it  The  Aiil- 
ore  to  submit  merely  evidentiary  or  imma- 
torlal  mattws  Is  no  error.  Railway  Go.  t. 
Guzman,  221  S.  W.  1102 ;  Ballway  Go.  v.  Bar- 
rett, 187  S.  Wi  427;  lUdlway  Co.  r.  miomas, 
175  S.  W.  882;  Eelley  v.  Ward,  04  Tex.  280, 

60  s.  w.  ail. 

[9]  Ttat  condusbms  stated  dispose  of  tbe 
merits  of  tihe  appeal.  AU  of  the  ass^nm^ita 
presented  by  a^iellant  haw  been  cartfifliy 
coDsldered,  and  all  of  tbem,  with  tlw  exc^ 
tion  of  the  twelfth,  raising  tbe  objection  tbat 
the  court  below  bad  no  authority  to  direct 
the.  issuance  of  execution  against  hbn.  are 
overruled.  Tbe  point  made  in  tbe  twdfth, 
however,  is  well  taken.  Article  1974(a), 
West  PobU8hbi«  Oo^s.  U.  S.  Compiled  Stat- 
utes; same  book,  pages  274»  276;  Prodama- 
tlon  of  the  President  Dec.  26.  191T;  also 
Proclamation  April  U,  1918. 

The  Judgment  has  tberefbre  beoi  so  re- 
formed in  thia  court  as  to  eliminate  tbe  re- 
cital providing  tor  the  Issuance  of  exeoution, 
and,  as  so  reformed,  has  been  in  all  tblngs 
afflnaed. 

Reformed  and  affirmed. 
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EA8THAM  0t      V.  JONES  •!  tl. 

(Gonrt  of  CMk  Appeali  of  Texas. 

Dec.  7,  1921.) 

1.  Hmfeand  ami  wHe  «=»257— laoreaae  tf  llva 
•toak  ef  wire  prlM  fule  oomm  proptrty. 

Increase  of  cow  gtrat  to  wife  fattier  U 
prima  fade  coauMA  property  of  her  hnabaiid 
•Bd  hcraeiC 

2.  Hasbaad  ani  wtfe  «s3i37(7)-Mortgage  by 
hnbaad  of  aeparate  property  of  vrtfe  M  net 
aff«0t  ber  rlgMt. 

Where  a  hosband  gave  a  mortgase  upon  cat- 
tle, among  which  were  Isdaded  some  which  be 
had  previoaKiy  giren  to  hie  wife,  without  ber 
Gonaent,  socfa  mortgage  did  not  affect  ber  rights 
in  her  aeparate  propertr,  although  mortgagee 
had  no  knovfledge  of  her  ownership. 

3.  Hasfeand  aad  wife  ^265i/s,  New,  vol.  I4A 
Koy-Ne.  Serlea— Wife  aeed  aot  oiva  notloa  to 
poasUle  oredltor  of  huabaad  of  ownership  of 
stock. 

The  fact  that  the  law  givea  the  wife  con- 
trol and  management  of  her  separate  personal 
property  does  not  regnlre  her  to  gire  nt>tlc«  to 
those  who  might  credit  her  hasband  that  she 
owns  certain  cattle,  in  order  to  protect  them 
from  oeizore  and  sale  for  the  payment  of  her 
hoaband'a  debts,  althongb  they  are  treated  about 
the  home  in  the  aame  manner  as  tt  they  were 
ctHnmnnitT  property. 

4.  Appeal  aad  amr  «»I070(2)— Fladini  of 
vidua  af  property  la  replevia  suit  held  ktm- 
lesa. 

Defendant  In  .aetioD  reeorer  personal 
property  was  not  prejudiced  by  a  finding  of  the 
jnry  as  to  the  market  valne  of  the  property 
wMhont  evidence  to  support  it,  where  the  judg- 
ment rendered  was  for  the  recovery  of  the 
propertr  only,  and  not  for  its  Talne. 

AjfpeBl  ftom  Walktf.Oonn^'Omvt;  Leon 
L.  Mott,  Judge. 

Suit  by  Will  Jones  against  B.  A,  Eastham 
and  another,  In  which  Lettle  Jones  inter- 
Teoed.  From  a  Judgment  In  fkvor  of  the  In- 
tervmer,  defendants  appeal.  Affirmed. 

Dews  A  Uxaaghn^t  «f  HuntsvtU^  tor  ap- 
peUants. 

K.  S.  Chite»  and  A.  S.  HcKiimay,  both  of 
Hmtnille,  for  appeUee. 

IiANB,  J.  This  cult  was  Instituted  by  ap- 
pdlee,  mu  Jonea,  against  ai^eUant,  B.  A. 
wn^iiMin,  In  the  county  court  of  Walker 
oomitjr,  an  TOi  day  of  Febnuy*  IHUQ,  tot  the 
poaaoaaion  ot  10  bead  of  cattle  deeolbed  in 
the  fnlgtaial  petitton.  A  writ  of  seaneeOra- 
tion  was  <ditatned  by  the  idalntlff,  which  was 
retomed  not  ezecated.  Thereafter,  on  the 
18th  Of  S^tembMr,  1919,  the  plaintiff 
amended  his  petition,  and  thereby  made 
Luther  Baatham,  Jr.,  who  was  at  that  time 
in  possession  of  said  cattle,  a  party  defend- 
ant, alleging  that  he  had  acquired  the  cattle 


SASTHAM     JONES      ■  100 
<its  s.w.> 

from  B.  A.  Baatham  anil  waa  la  poaseaslDn 

theraof. 

The  plaintiff  Will  Jones  thm  obtained  a 
second  writ-  of  seqnestratkm,  which  waa 
levied  upon  the  cattle  In  posaesslon  of  de- 
fendant Luther  Eastham.  Jr.,  and  Luther 
Bastham,  Sr.,  thereupon  filed  his  replevin 
bond,  and  the  cattle  were  by  virtue  thereof 
turned  over  to  him.  Lettle  Jones,  wife  of 
Will  Jones,  pennlsslcHi  of  the  court  Inter- 
vened in  the  suit  on  the  23d  day  of  August, 
1290,  and  In  her  petition  of  intervention  air 
l^ed  that  the  cattle  were  her  separate  prop- 
erty, and  prayed  for  Judgment  agatnst  thA 
plaintiff  and  both  defendants  for  the  tlHe  andi 
possession  of  said  cattle. 

It  was  the  contmtion  o£  Lettle  Jones  that 
the  cattle,  were  the  Increase  of  a  certain  cow 
given  her  by  her  father,  wUcb  were  bom  aft- 
er her  marriage  with  the  original  plaintiff,. 
Will  Jones,  and  that  after  they  were  Uom. 
Wilt  Jmws  gave  them  to  Imv  to  be  poweaead' 
and  owned  1^  her  as  faer  separate  propertgr, 
and  that  they  were  In  existence  and  were  ao 
glren  to  her  prior  to  the  lOth  Otf  of  Handu 
1W5.  ♦ 
Tbe  tindlsputed  evidence  dunn  that  on  the 
leth  day  of  Hard).  1916,  the  plaintiff  Win 
Jones  executed  and  delivered  to  d^endant  < 
B.  A.  Bastham  his  promissory  note  for  the 
sum  of  $437.e0,  payable  on  the  Ist  day  of 
October,  191S,  and  at  the  time  of  execution 
and  delivery  of  said  note  he  executed  to  B.  A. 
Eastham  a  mortgage  npon  the  cattle  Involved 
In  l^is  suit  to  secure  the  payment  of  said 
note.  On  the  7th  day  of  February,  1919,  said 
note  being  due  and  nnpald,  B.  A.  Bastham, 
the  holder  and  owner  of  the  same,  took  pos- 
session of  the  cattle  mortgage,  as  he  was 
authorized  to  do.  by  said  mortgage,  and  sold 
thcsn  tcx  the  snm  of  $32S  cash,  and  applied 
the  proceeds  of  such  sale,  first,  to  the  pay- 
ment of  the  expense  Incupred  in  making  such 
aaie,  and  then  applied  the  balance  as  a  cred- 
it npoD  said  note 

It  vna  the  cmtentlon  of  the  dflECmdants,  as 
lAeaded  by  them,  that  at  the  time  the  cattle 
were  mortgaged  to  B.  A.  Eastham  be  knew 
that  the  cattle  datm^d  by  Lettle  Joaea,  same 
being  snue  of  the  cattle  described  in  the 
mor^Cage,  were  Uie  increase  of  cows  claimed 
by  Lettle  Jtowe,  wife  of  defendant  Will  Jones, 
during  the  marital  relations  of  said  parties; 
that  he  knew  that  the  cattle  had  at  all  times 
been  In  the  possession  of  Will  Jones,  who  w^a 
claiming  them,  and  that  he  had  no  notice  or 
knowledge  before  the  execution  of  said  mort- 
gage that  the  cattle  were  either  owned  or 
claimed  by  Lettle  Jones  as  her  separate  prop- 
erty, if  they  were  then  so  owned  and  claimed 
by  her;  that  he  was  an  innocent  lieuholder  in 
good  faith  and  for  value  without  notice  of 
the  claim  of  ownership  to  said  cattle  by  Let- 
tie  Jones,  and,  therefore  she  should  not  be 
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WUto  wtiole  sm  la  «  part  «<  Am  diivte- 
pnrrldlBg  for  tt»  suuiDer  oC  prkhuIbc  judM 
for  tb«  tflrtrlet  oourtt,  H  Is  made  appUcable 

to  me  ftcmiity  ecmrti  arthfle  8182,  Beneed 
Statntee,  whldt  imvldeB  as  foUowa: 

county  court  shall,  at  Its  Snrt  term 
after  tba  thlrty-fint  day  of  December  and  the 
tUrtletb '  day  ,of  June  of  each  year,  appoint 
tlifee  peraMU  t»  ptffonn  the  datks  ct  inry 
cYwitniiriDDera  lor  aald  oonrt,  who  ahall  pobmm 
the  MHM  qnalificatkma  as  jury  commuaionera 
for  the  diatrict  court,  ami  the  same  proceed- 
ingB  shall  be  had  In  the  count;  court  bj  the 
officers  thereof  and  by  the  commissioners  for 
procaring  jurors  as  are  required  by  this  title 
for  aimilar  proceedingB  In  the  dktrfajt  court, 
except  aa  moAfied  by  tbe  proTiaiood  of  this 
ehapter." 

It  Is  dear,  we  think,  that  the  trial  court 
1b  the  Instant  case  had  the  power  to  procure 
a  Jnrj  undue  the  proviidona  of  article  6127 
and  that  appeUaot  could  not  Igqwe  the  pro- 
visions of  that  artlclflb  hereinbefore  quoted, 
absmt  betwiit  tarn  the  court  on  tbe  dajr  ot 
trial,  and  then  have  the  Jndgmnt  seadAred 
agaliist  )ier  set  aside  on  the  grouiids  tliat  abe 
had  the  ri^t  to  have  the  case  oontinued  so 
that  she  might  hare  a  jury  drawn  onder  the 
praTlaiflnB  of  article  5US  et  asQ.  to  try  her 
casft 

We  have  carefully  examined  ttie  entire  rec- 
ord and  have  failed  to  dlacDrw  any  reasons, 
dtbra  lesal  w  eiiultable,  wby  the  trial  Judge 
should  have  continued  the  case  for  the  term 
or  bare  postponed  tbe  ease  beyond  the  time 
set  for  its  benrlng  on  the  first  day  of  tbe 
trial  term.  Batr  to  the  contrary*  tbaoie  Is 
abundant  evtdenoe,  we  think,  wMch  shows 
thst  me  ooort  did  not  abuse  tbe  discretion 
lodged  wim  talm  in  refusing  to  etOter  con- 
tinue or  postpone  tbe  cose  so  that  the  axv^- 
lant  might  have  a  Jury  trial. 

[2]  Tbe  only  other  contention  for  reversal 
of  tlw  Jadgment  is  that  the  court  erred  In 
rraderlng  judgment  against  Mrs,  J.  Lynd 
Evans  because  there  was  no  evidence  to  es- 
tablish that  Mrs.  Evans  and  H.  B.  Payne 
were  partners,  as  alleged  by  the  plainticr. 

We  are  unable  to  agree  to  this  contentlcn. 
Hie  i^aintlET  testified  that  defendant  Mro.  J. 
L^nd  Bvans  came  to  him  in  191'd  and  advised 
him  that  she  and  H.  B.  Payne  were  in  busl- 
oess  together  at  Winnie.  Tex.;  tliat  they 
were  conducting  a  partnership  In  the  rice 
business  and  in  running  the  Winnie  Hot^; 
that  Mr.  H.  B.  Payne  was  tbe  manager  of 
the  business  and  that  she  was  fumldilng  the 
mon^,  and  mat  she  also  told  him  that  any- 
thing H.  B.  Payne  did  was  all  right;  that 
later,  and  befcffs  tbe  account  sued  on  was 
contracted,  U.  B.  Payne  asked  him  to  carry 
an  aeoount  for  th^  Winnie  Hotel.  wUch  he 
said  be  and  Mrs.  Bvans  were  running;  Uut 
It  was  geoecaUy  undcfratooA  and  known  In 
and  abont  Winnie  that  Mrs.  STaoa  and  Fayv 
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wars  partners  in  running  me  Wlanle  Hotel 
and  In  me  xlce  bnsbiw;  tfliat  tbe  hotel  biul- 
ness  was  oendnetad  under  the  name  of  the 

"Winnie  Hbttf" ;  that  Mrs.  Onus  knew  that 
the  account  sued  on  was  being  run  and  bad 
advised  him  that  me  same  was  all  rlgbt; 
that  be  famished  tbe  goods  shown  in  the 
acQpimt  to  tbe  Winnie  Hotel  and  to  tbe  part- 
nershlp  mentlaned,  upon  the  request  of  m» 
deCsndants;  ttet  be  made  demand  for  pay- 
,  mwt  <a  aald  aecotmt  upon  Mts.  Dnns,  and 
she  did  not  deny  mat  she  owed  me  same, 
but  abe  stated  that  If  she  paid  this  account 
ttiere  were  numwoos  omers  that  she  would 
have  to  pay  also. 

?%la  Is  all  me  evidence  found  in  me  stat&- 
ment  of  facts  besring  on  the  quastloa  of  part- 
nership allied' by  plaintiff. 

We  tbink  Bueb  evidence  was  snffldent  to 
support  me  findings  of  the  eoart  that  mtb 
partnership  did  In  fact  exist. 

Having  reached  the  concludons  above  ex- 
pressed, it  becomes  our  duty  to  affirm  me 
judgment,  and  it  la  therefore  according  a» 
done. 

Affirmed. 


OGDEN  V.  gypHRETT.    <Ne.  8088.)  * 

(Court  of  CM  Appeals  of  Texas.  Galveston. 
Dee.  8.  lOZL  Rehearing  Denied 
Jan.  12,  1922.) 

1.  Coarts  «=>478  —  Partsershlp  properly  Is 
haads  ef  tmstea  held  aot  Is  csstodls  legls. 

Where  partnership  was  thrown  into  coort 
an  action  for  an  accomitinc,  and  the  i»ar- 
ties  themselves  by  asreement  appointed  a  trus- 
tee to  take  charge  of  me  partnership  business 
and  assets  and  to  wind  np  me  bu^esa  and 
make  necessary  expenditiires,  it  cannot  be  said 
that  -the  property  of  the  partneirahlp  waft  In 
eustodia  legis  so  mat  anomer  court  would  not 
have  jurisdictlim  In  aa  action  against  me  tms- 
tee  iw  indebtedness  faieurred  by  Urn. 

2.  Parties  «=s33~Meiibers  ef  partnsrsklp  not 
aeosssary  parties  Is  aotlott  agalost  troat' 
ia  sliaris  to  wlad  sp  beslaess. 

Partners  who,  fat  an  action  f or  an  aer 
ing  by  agreement,  sppi^nted  a  (bird  y 
trnstee  to  take  riiarge  of  the  bsidnes 
sets,  incur  oblisatlonB,  and  wind  up 
of  tbe  partnership,  were  not  necr 
defendant  to  an  action  against  r 
obligations  incurred  by  blm  r 
charged  against  him  as  such 

Appeal  from  Obambe^ 
r.  I^lson,  ludge. 

Action  by  D.  W. 
den,  trnstee,  an" 
plaintlfl,  and 
Affirmed. 
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removed  and  stored  hf  the  T^aa  ft  Pacific 
Railway  Company  for  the  purpose  of  releae- 
Ing  the  equipmeDt.  In  Septunber  it  was 
sold  to  satisty  Areigfat  and  donurrage  <Aarg- 
es.  It  la  agreed  in  the  statement  of  facts 
that  the  proceeding!  with  refwooce  to  tlie 
'sale  were  regular.  Practically  the  only  ones* 
tlon  presented  In  this  at>peal  is,  Had  the 
Texas  ft  Fadflc  Railway  Company  beai 
gnilty  of  cmirwBhHi  by  an  tmauChorlied  de- 
Uvery  of  the  lumber  to  the  Ferd  Bromer 
Lumber  Company?  It  is  c(Hioeded  that  by 
the  terms  of  the  bill  ot  lading  under  which 
this  shipment  was  made  the  appellant  is 
Uable  if  the  Texas  ft  Padfle  Railway  Ciun- 
pany  was  guil^  of  a  ccmverskOL  ^at  issue 
was  snbmitted  to  the  Jury,  and  the  finding 
was  against  the  railway  company.  Tin  eon- 
tentlon  here  is  that  tiie  finding  Is  not  sup- 
ported by  the  eridoice,  and  we  are  of  the 
oi^fm  that  Qte  assignment  should  be  sus- 
tained. The  only  evidence  of  a  delivery  to 
the  Inmber  company  Is  the  bare  ftict  that 
the  car  was  placed  upon  the  swltdi  track 
within  the  lumber  yard  at  the  point  ■when 
cars  were  generally  unloaded.  The  nottoe 
whicik  was  subsequently  glvoi  to  th»  hunber 
company  was  that  the  car  was  subject  to  a 
Bliiiv>er's  order  bill  of  lading.  The  partial 
unloading  was  wholly  unauthorized  by  the 
railway  company,  and  without  its  knowledge. 
Hence  the  temporary  possession  taken  by  the 
lumber  company  was  unlawful.  That  the 
actual  possession  was  restored  to  the  railway 
comiwny,  and  afterward  totdered  to  the  ap- 
pellee, upon  the  payment  of  the  accrued 
charges.  Is  undlsputeid.   Ulmer  testlned: 

"I  knew  I  could  have  gotten  my  car  of  lumber 
by  preaentrng  the  bill  of  lading  and  paying 
the  demurrage.  I  got  notice  of  conditions  there 
about  July  6th.  I  knew  t&at  demnrrage  had 
already  accumulated  when  I  got  the  notice." 

While  Ulmer  Is  the  party  who  contracted 
to  sell  the  lumber.  Caddis  appears  to  have 
be«i  the  real  owner,  as  well  as  the  ctnudgnor 
and  the  conaignee  named  in  the  bill  of  lading. 
Ulmer's  connection  with  the  transaction  was 
unknown  to  both  the  carriers.  Oaddis.  who 
was  appellee's  witness,  testified  without  con- 
tradiction that,  on  the  day  he  and  TTInier 
started  to  Alexandria  to  adjust  the  dispute 
with  the  lumber  company  about  the  quality 
of  the  lumber,  he  sold  the  car  of  lumbar  to 
Ulmer  for  the  sum  of  $72T.81.  That  waa 
after  tbe  act  relied  on  to  omstitute  a  eon- 
version  had  taken  place,  and  aftet  notice 
that  the  car  had  been  Inspected  and  rejected 
by  the  lumber  ccmipany.  This  indicates  that 
mmer  acquired  his  title  after  the  alleged 
conversion.  The  logical  inference  is  that  he 
did  not  decide  to  bold  the  appellant  liable 
for  a  conversion  unttl  after  he  failed  to  get  a 
satisfactory  settlement  with  the  lumber  com- 
pany. The  general  anperlutoident  of  the 
Inmber  company  testified  that,  vrtille  Ulmer 


and  GaddlB  were  at  Alexandria  discaeiiing 
tlie  differences  about  ttu  qualtty  ^  tb»  tiim- 
ber.  Ulmer  finally  agreed  to  go- to  the  bank, 
get  the  blU  of  lading,  and  have  it  at  Oi* 
lumber  yard  the  next  morning;  tliat  Qiey 
were  to  go  throu^  the  car,  hupect  and  mew* 
ore  tbe  lumber,  and  settle  according  to  the 
grade.  Ulmer  admitted  that  he  had  agreed 
to  get  the  bin  of  lading,  bat  later  decided 
that  he  did  not  want  to  accept  the  offer  of 
the  lumber  company  for  that  kind  of  a  settle- 
ment. 

We  conclude  that  there  waa  no  convwalou 
shown,  and  that  the  appellee  was  not  en- 
titled to  recover.  In  this  Inatanro  the  tar- 
ndnal  carrier  did  not  unoondltlonaUy  tender 
the  car  to  the  lumbsr  om^any,  nor  did  tt 
at  any  time  part  with  Its  Hgbt  to  hold  U 
subject  to  the  tetins  of  tbs  Ull  oC  ladlngr. 
The  Jodgment  will  tbenCm  be  xetwaed*  aod 
Judgment  here  rendered  for  tin  ■vpcUant 


QALVE8T0N.  H.  A  S.  A.  RY.  CO.  v. 
HARDEN.   (No.  1269.) 

(Court  of  GMI  Appeida  of  Texas,   fll  Paao. 

Dec.  -21,  1921.  Rehearing  Denied 
Jsn.  12,  }922.) 

1.  False  Imprftoaneat  ♦=»3>  ■Psreiytny  !■• 
struotlon  or  Itaas  of  IHsgal  arrest  ee  tale- 
0ram  held  properly  refuted. 

Where  defendant  railway  company's  special 
agent  co-operated  with  police  officers  of  a  city 
in  sending  a  telegram  to  an  officer  in  another 
county,  offering  a  reward  for  plaintilTs  arrest 
for  murder,  and  stating  that  the  officer  signing 
the  telegram  bad  a  warrant,  which  was  not 
issued  nntQ  the  next  day,  and  was  not  trans- 
mitted hr  tdegraph  to  receiving  officer  who 
acted  on  the  telegram,  which  did  not  contain 
snffident  Information  to  file  a  complaint,  defined 
by  Code  Cr.  Proc.  1011,  art  269,  and  obtain 
a  warrant,  held  that  defendant  waa  not  en- 
titled to  a  peremptory  Instruction  on  the  theory 
that  an  illegal  arrest  without  the  issuance  of 
a  warrant  was  not  contemplated. 

2.  False  InpriaaBmeBt  «s»l5(3)— Priaelpal  na- 
blo  for  ageafs  wroagfM  aot  te  oearss  of  em> 
ploymeat.' 

To  render  a  railway  company  Uable  in  ac- 
toal  dwnages  for  unlawful  arrest  and  Imprison- 
meat  procured  by  its  agent,  it  is  not  necessary 
to  show  that  it  had  expresily.  aathorised  him 
to  do  the  wrong  complained  of,  but  it  la  liable 
for  his  wrongf^  act  committed  In  the  Course 
of  its  emi^oyment,  though  the  parthnilar  act 
was  not  anthorized. 

3.  Falss  Imprtseaieeot  «=33»— Railroad  agent's 
authority  t»  eauss  arrest  held  qsestloa  for 

jury. 

In  an  action  against  a  railway  company  for 
false  imprisonment,  facts  affirmatively  pleaded 
by  defendant  In  connection  with  evidence  ad- 
duced Md  snfildent  to  Jostify  snbralselni  e( 
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Um  tew  o(-a-apMial«ifliit^-a«thesity  to  act 
for  defendant  in  prwuiss  tbs,  umat, 

4.  False  Inpriioament  ^39— OfflooHs 
sloa  warrant  held  question  fer  Jury. 

Id  an  action  against  a  railway  company 
for  false  imprisonment,  evidence  held  to  mal^e 
it  an  issuable  fact  wlietlier  the  officer  In  pur- 
suit of  plaintiff  pOflseBsed  a  warrant  for  bis 
arrwt  wben  he  took  him  into  ctutody  from  an- 
tlioritics  of  another  county  who  acted  on  a 
tdefram  in  arresting  him. 

5.  Trial  «s3ifl5(l)— laslmctlett  ofc|MllB9  taatl- 
■My  after  adnlnlsa  properly  refassd. 

A  reqnestcd  charge,  Erecting  the  jury 
not  to  coiuider  testimony  admitted  wltboot  ob- 
jection, held  properly  refused. 

Appeal  from  District  Court,  Bl  Paso  Ooon- 
ty;  P.  R.  Price,  Judge. 

Snlt  b7  Mltebell  Harden  agatatft  ttM  Gal- 
Teston,  HanlsbDrg  &  San  Antonio  BaUway 
Company,  for  damages  for  unlawful  arrest 
and  false  Imprisonment.  Terdict  and  judg- 
ment for  plaintiff,  and  the  defendant  ap- 
peals. Affirmed. 

Bean,  Kemp  &  Nagle,  of  Bi  Paso,  tor  ap- 
I>ellant. 

Neill  St  Armstrong  of  El  Paso,  for  appd- 
lee. 

HIOOINS.  J.  Appellee  brongtit  ttda  suit 
iwainBt  Ow  a^ellaitf  to  veeower  dunagea  <er 
unlawfol  arreat  and  false  Imprlsoiaient  A 
Tflsdlet  was  returned  and  Judgment  imdwed 
in  liiB  favor  fi>r  $600: 

There  is  evidence  to  estabUsb  the  foUow- 
Ing  tacta: 

Ob  tbe  nllflit  at  May  25tb,  1920^  Hany 
Noxttrup  was  sbot  and  killed  In  appeUant's 
yards  in  tlie  Olty  of  Bl  Paao.  Tba  deceased 
was  an  onptoyee  of  appellant,  and  it  was 
his  duty  to  patrol  its  yards,  protect  Its  ptojf- 
wty,  woA  merent  thafta  tttm.  Its  cars.  He 
waa  killed  In  tbe  dlscbaige  nt  bis  duty.  On 
ttaa  nlgbt  at  the  luMaicUe  appallea  left  Si 
Paso,  whm  he  bad  raslded  for  aoiae  tteie, 
and  went  to  Ua  fonrar  luune  in  Aastin, 
wbere  bin  father  and  other  relatives  Urad.. 
He  reached  Austin  on  0»  nliOit  of  May  26tli, 
and  went  to  tbtf  home  of  relatlTes.  At  the 
time  apiiellant  had  in  Its  employ  a  spedal 
agent  named  W.  J.  Armfl^  Upon  the  mur- 
der of  Nortbmp  the  officers  of  the  city  and 
county  of  £U  Paso  diligently  sought  to  ascer- 
tain wbo '  tlie  murderer  was  and  to  appre- 
hend liim.  Appellant  and  its  agents  cooper- 
ated with  them  in  their  effort  to  locate  and 
bring  to  Justice  the  party  guilty  of  North- 
rup'B  murder. .  The  aK>ellant'8  special  agent. 
Annfleld,  acted  in  that  connection  A>r  it. 
On  ttw  nlgbt.bf  Uay  28.  Charles  Matthews, 
cmnmonly  kivDwn  as  Billy  Smith,  Detective 
Sergeant  of  tbe  elty  of  M  Paso,  Ed  Smith, 
who  was  also  a  dty  detective  and  Armfleld 
went  to  the  seddence  of  Ohaxiea  Leaveli, 
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pUdntUCs  em^yei.  in  El  Paso,  for  tbe  pur- 
pose of  arresting  jilm  as  ttie  slayer  of  Nortbr 
njp.  They  there  learned  ttiat  r'^^P*^"^  had 
gone  to  Austin.  They  then  went  to  the  office 
of  Armfleld,  v/iuxe  a  UAegrmm  was  wrUteDi 
reading  as  Xollows: 
"Chief  of  Police.  Austin.  Texas. 

"Fifty  doUen  reward  for  tihe  arrest  ef  Mitch 
or  )IitcheU  Harden;  his  wife's  mother  lives  at 
1906  East  16th  street  He  has  a  father  John 
Harden  living  in  Austin,  unable  to  get  his  ad- 
dress. We  want  this  man  very  badly  for  mur- 
der. We  bold  vrarrsnt.  He  has  a  wife  here 
who  mailed  him  post  office  money  order 
"Wednesday  morning.  Very  Ukely  catch  him 
wfaqo  he  calls  at  post  office  to  cash  same.  We 
bare  direct  information  that  be  Is  now  en 
route  or  there.  He  left  here  Tnesd^  twenty- 
fifth.    If  arrested  adriae  at  once. 

"J.  R.  Montgomery.  Chief  of  Police." 

Billy  Smith  testified  that  Armfleld  took 
tbem  to  the  Leaveli  home,  and  that  they 
went  t^ere  at  his  inatanre;  that  the  telegram 
was  dictated  by  Armfleld  to  Armfleld's  ste- 
nographer; that  he  (Smith)  knew  the  name 
of  Montgomery,  police  chief  of  EH  Paso,  Was 
signed  to  tbe  telegram,  and  that  he  was  au- 
thorised by  Montgomery  to  sign  the  diiefs 
acme  to  telegrams;  that  he  told  Annfleld 
Uiey  would  nlta  the  chiefs  name  to  tlw  tde- 
gram,  ''providing  we  haA  tHe  party  dead  to 
rit^ts,  and  he  (meaning  Armfldd)  says:  *We 
have  him  dead  to  rights'  (meuiing  Mitch 
Harden)." 

Bd  Smitk's  testimony  substantially  cor- 
roborates that  of  Billy  Smith,  except  that  he 
says  the  telegram  was  dictated  jointly  by 
ArmfieM  and  Billy  Smitti. 

Armfleld  testtfled  that  Billy  Sndtli  dictated 
13ie  telegram  to  the  stenograpber;  tlut  Idoat- 
gomery's  name  signed  thereto  by  Snilth's 
dlrecttw;  that  a  messenger  boy  was  then 
called  and  the  telegram  dispatched ;  he  (Arm- 
field)  paying  for  Ua  tranemlsshm. 

The  telegram  was  received  by  the  Austin 
chief  el  poUca^  and.  acUng  thereon,  lia  and 
other  flfflcm  arrested  plaintiff  at  the  post  of- 
fice in  Austin  ftbout  1  p.  -m.  tm  May  li9, 19S0. 
Tbe  Austin  diief  testified  that  the  only 
authority  he  had  for  the  arrest  was  the 
telegram.  .  Plaintiff  was  {daced  in  Jail  in 
Austin,  and  held  th^  for  two  or  three  days 
until  ArmOeld.and  Ed  Smith  arrived.  He 
WW  then  delivered  to  Smith,  who,  with  Arm- 
fleld, took  him  over  tbe  Housttm  ft  Texas 
Central  Hallway  to  Houston,  where  he  was 
confined  In  Jail  for  several  hours.  They  thai 
brought  him  back  to  Bl  Paso  and  lodged  lilm 
In  Jail. 

On  May  28th.  Juan  Franco,  aA  El  Paso 
deteeUve.  filed  with  Justice  of  thie  Peace 
BawUns  a  complaint  charging  plaintiff  wUli 
the  murder  of  Northmp,  and  thereupon  the 
justice  issued  a  warrant  for  plalntilFa  ar- 
rest, directed  to  El  Paso  conn^.  Hie  war- 
rant vras  not  produced  uptm  tiie  trial,  and  tt 
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appefliB  to  lutTA  been  lost  Tb«  Jasttoe  tes> ' 
tlfled  tliat  bia  recollection  was  be  gave  It  to 
E^oco  at  tbe  time  it  was  Ismied.  Plaintiff 
was  not  Indicted  by  tbe  grand  jury,  and  waa 
afterwards  released.  Subsequently  one  Bu- 
gene  Ward  was  Indicted  for  and  oonrlcted  «C 
tbe  Nortbrup  murder. 
The  court  instructed  tbe  Jury  as  follows: 

"(4)  Bj  tbe  term  'false  impTisonmcnt,*  as 
used  herein,  is  meant  the  direct  restraint  by  one 
person  of  the  physical  liberty  of  another,  with- 
out adequate  legal  justification.  Any  exercise 
of  force,  or  express  or  implied  threats  of 
force,  by  which,  in  fact,  the  other  person  is 
deprived  of  his  Ubertr  or  compelled  to  remain 
where  he  does  not  wish  to  remain,  or  go  where 
he  does  not  wish  to  go,  is  an  imprisonment 
That  Imprisonment  by  an  officer  under  a  war- 
rant, -Issued  by  legal  authority,  is  not  a  false 
imprisonment,  but  is  a  legal  Imprisonment. 
However,  an  imprisonment  may  be  false  even  if 
a  TSlld  warrant  has  Issued  for  a  party,  if  the 
imprisonment  is  not  under  the  warrant,  and, 
in  order  to  Justify  the  arrest  and  detention  of 
a  person  under  a  warrant,  the  officer  making 
such  arrest  and  Imprisonment  must  have  said 
warrant  In  his  possession. 

'VThat  the  purported  reproduction  of  tbe 
warrant  hitrodaced  in  eridence  is  in  form  a 
valid  legal  warrant,  and  soch  a  warrant  would 
Jnsti^  the  arrest  and  detention  of  Mitchell 
Harden  by  any  peace  officer  in  the  state  hold- 
ing  same;  that  the  telegram  introduced  in  evi- 
dence, dated  Bl  Paso;  Tex.,  May  28,  1020,  ad- 
dressed to  tbe  chief  of  Police,  Austin,  Tex^ 
purporting  to  be  signed  J.  B.  Montgomery, 
chief  of  police,  presents  no  legal  Jnstiflcalion 
for  either  tbe  arrest  or  detention  of  Ibe  said 
Mitcbril  Harden. 

"(5)  The  acts  of  r^road  employees,  acting 
within  the  course  of  dieir  employment,  are  tbe 
acts  of  the  railroad  company,  but  tbe  acts  of  an 
employee  of  a  railroad  company  acting  outside 
of  the  course  of  bis  employment  are  not  the 
acts  of  the  company. 

"IQ)  Now,  therefore,  yoa  are  Instmeted  that 
if  you  find  from  a  preponderance  of  the  evi- 
dence that  the  agent  of  defendant,  acting  in  the 
course  of  his  emiAoyment  for  defendant,  alone 
or  Jointly  with  peace  officers  of  tbe  city  of  El 
Paso,  Tex.,  caused  the  telegram  dated  May  28, 
1920,  addressed  to  the  chief  of  police,  Austin, 
Tex.,  purporting  to  be  signed  J.  B.  Montgomery, 
chief  of  police,  to  be  sent,  and  as  a  direct 
result  thereof  the  plaintiff,  Mitchell  Harden, 
was  arrested  and  placed  in  jail  at  Austin,  Tex., 
and  It  could  have  been  reasonably  antidpated 
1^  the  said  agent  of  defendant,  then  so  caus- 
ing said  tel^ram  to  be  sent.  If  he  did  so  cause 
said  tdegram  to  be  sent,  that  plalotUf,  Mitchell 
Harden,  would  be  ao  arrested  snd  incarcerated 
without  further  warrant  of  law,  and  as  a  re- 
sult of  such  arrest  and  incarceration  of  Blitchell 
Harden  be  suffered  damages,  then  your  verdict 
will  be  in  favor  of  tbe  plaintiff. 

"(7)  If  you  find  from  tbe  evidence  that  de- 
fendant's agent  did  not  canae  said  telegram 
to  be  sent,  acting  alone  or  jointly  with  the 
paaee  officers  of  the  dty  of  19  Paso,  Tex., 
then  year  verdict  will  be  for  the  defendant 
Or,  if  you  find  he  did  cause  same  to  be  sent 
bat  further  find  thst  be  was  not  acting  in  the 
course  of  bis  empl^ment  for  defendant.,  then 


your  verffiet  will  be  in- favor  oC  fho'deCeildant; 
or,  If  you  find  that  bo  did  ouufe  same  to  be 
sen^  and  be' was  acting  in  the  course  of  his 

employment,  but  that  it  could  not  have  been 
reasonably  foreseen  tbst  so  sending  said  tele- 
gram. If  same  was  sent  by  him  while  so  acting, 
that  same  would  result  In  Oie  Illegal  restraint 
of  plaintiff,  then  your  verdict  will  be  for  tbe 
defendant 

"(8)  You  are  Instructed  that  If  Ed  Smith 
bad,  at  the  time  he  took  plaintiff  In  bia  custody 
in  Travis  county,  in  his  possessttoi  a  warrant 
issued  on  tte  29tb  ditf  of  May,  )92<K  by  B.  B. 
Rawlins*  Justice  of  the  peace,  pradnct  No.  1, 
El  Paso  county.  Tex.,  directed  to  the  aheriff 
or  any  constable  of  EI  Paso  county,  In  aub- 
stance  directing  tbe  arrest  of  Mitchell  Harden, 
and  requiring  that  he  be  brought  before  such 
magistrate  in  SI  Paso,  Tex.,  in  said  county, 
inatanter,  then  and  there  to  answer  the  state 
of  Texaa,  for  an  offense  agalUBt  ttie  lam  of 
said  atate,  to  wit,  maider,  Uiat  the  detantlai 
and  impriaoBm^  of  tiio  said  plaintiff  tberaaft- 
er  wta  legal,  and  plaii^ff,  if  entitled  to  ro- 
oover,  would  not  be  entitled  to  recover  for  any 
damagea  acemlnf  after  be  waa  so  held  under 
said  warrant 

"(9)  You  are  Instructed  that  If  you  find  for 
tbe  plaintiff,  you  will  allow  him  such  a  sum  as 
you  find  from  a  preponderance  of  the  evidence 
will  reasonably  compensate  lum  for  tbe  dam- 
ages, if  any,  proximately  caused  by  sncb  felse 
imprisonment,  and  If  you  believe,  as  a  proxi- 
mate result  of  such  false  imprisonment,  plain- 
tiff suffered  fear  and  bumfiiatioh,  you  may  take 
that  Into  eonaldaTation  in  aaaaaaiin  your  dam- 
ages, if  any.** 

It  Is  contended  tbat  a  peremptory  Instruc- 
tion In  appellant's  favor  should  baye  been 
given  because: 

"First  It  could  not  have  been  eontempUted 
by  tbe  defendant  or  any  person  sendit^ ,  tbe 
telegram  In  question  that  plaintiff  would  not  be 
legally  arrested  or  that  he  would  be  arrested 
without  the  issuance  of  a  warrant  In  tbe  dty 
of  Auatltt. 

*'Second.  Th*  evidence  did  not  show  tbat 
any  agent  of  the  defendant  compai^,  aetfaiff 
withhi  tbe  scope  d  hla  aut^rtty,  had  done 
anything  in  eomectlcm  with  tbe  arreat  or  al- 
leged false  Inpriaonsomt  of  plalutiff." 

In  support  of  the  first  proposition  appel- 
lant relies  upon  the  case  of  Meyer  v.  Moa- 
nig  Dry  Goods  Co,,  189  S."  W.  80.  In  that 
case  a  theft  waa  reported  to  a  policeman 
by  tbe  defendant's  manager,  and  sncb  mana- 
ger pointed  out  Mrs.  Meyer  as  tbe  guilty 
person.  The  officer  bad  no  warrant  for  ber 
arrest  When  Mrs.  Meyer  was  pointed  out 
to  tbe  officer  as  the  guilty  person  she  ran 
out  of  defendant's  store  into  an  alley  at  the 
rear,  where  she  was  overtaken  and  held  by 
B.  B.  Baker,  a  salesman  of  defendant,  un- 
til tbe  arrival  of  the  officer,  who  at  once 
arrested  and  imprisoned  ber  In  jalL  The 
act  of  Baker  was  in  obedience  to  an  order  to 
him  of  the  police  officer.  Subsequently  a 
complaint  was  filed  and  a  warrant  Issued. 
It  was  beld  that  tbe  Dry  Goods  Company 
was  not  UaUe  under  the  dreomatancea  fbr 
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the  arnst  6f  tb*  pl^tUf,  even  U  It  were 
DiUawful,  the  court  sarliig: 

"But  aafde  from  tfaat  gaesUon  the  erldence 
iliows  eonclQslTely  that  tbe  arrest  and  proaeca- 
don  were  solely  ap^  the  Tolition  of  the  police- 
man and  other  public  offleers,  aod  not  apon 
reqoeat  or  direction  of  any  of  the  d«fendanta. 
Defendant  Wandrj-,  aa  It  waa  hia  legal  right 
and  doty  to  do,  reported  Uie  theft  to  the  pollce- 
nuui.  and  pointed  oat  to  him  Mra.  Meyer  aa  the 
gnUtj  pcraoD.  He  did  nothing  more  than  that. 
Ercn  it  he  had  requested  tbe  arrest,  It  could 
not  be  preaamed  that  he  thereby  intended  an 
nnlawfnl  arrest.  There  was  no  evidence  what- 
ever tfaat  the  act  of  Baker  in  pnraaing  and 
■topping'  Mra.  Meyer  In  her  flight,  and  detain- 
ing her  until  the  arrfnl  of  the  officer,  who 
then  took  her  in  cnstody,  waa  in  any  manner 
anthorised,  inatigated.  or  directed  by  any  of 
tbe  defendants,  bnt  waa  by  reason  alone  of  the 
order  of  the  officer  so  to  do,  and  therefore  they 
are  not  responsible  therefor.  And  neither  he 
nor  the  officer  was  made  a  party  defendant  In 
the  salt.  Hence,  eren  thoagh  it  shoold  be  said 
that  in  arreetliig  Mn.  Meyer  the  officer  did 
not  ft^ow  tbe  preHmlaary  legal  steps  necessary 
to  make  tbe  arreat  strictly  lawful,  the  evidence 
eondneivdy  ahowa  that  the  defendants  are  not 
liable  for  any  damagea  resulting  therefrom,  or 
from  the  inoareeration  whiidi  followed  tbe 
arreat.** 

It  may  be  cmceded  Oiat  under  tbe  fhcta 
of  tliat  caee  tbe  raUng  wai  correct  bat  It 
Is  not  applicable  in  the  case  at  bar. 

[1]  Tbe  telegram  Informed  tbe  AuBtbt  an- 
tboiitlea  that  Harden  was  charged  wtth  mur- 
der,  and  (^fered  a  reward  for  his  arrest.  It 
conveyed  the  ImpreflBlon  tbat  be  bad  fled 
tram  Bl  Paso  coimty,  and  was  badly  wanted 
bj  the  El  Paso  officers.  It  Informed  tbem 
that  tbe  El  Paso  authorities  bad  a  warrftnt, 
wblcb  was  not  true,  for  the  warrant  was  not 
Issued  until  the  next  day.  And  when  It  was 
lasned  It  was  ni^  transmitted  by  tdegraph, 
as  tihe  law  authorises.  Xha  tel^^ram  did 
not  contain  mfllcleat  tnAmn&tlon  to  liable 
the  Apstin  atitborltles  to  file  a  omnplalnt 
there  end  obtain  a  warrant.  See  artkSe  260. 
Code  Grim.  Proa.  "Beqolsites  of  Oom- 
jdaint" 

AU  of  the  drcemstances  tend  strongly  to 
abow  that  the  object  and  purpose  of  tbe  tele- 
gram was  to  secnre  tbo  arrest  Harden  at 
0ie  earflest  posdUe  moment  and  In  view 
of  tbe  failure  to  tnuunnlt  by  telegraph  tbe 
warrant  Issned  on  tbe  2Mb  and  tbe  fallnie 
to  famish  tbe  Aoattn  anthorltlea  with  suffi- 
cient lafOrmatton  to  flie  a  complaint 
and  procure  a  warrant,  the  defendant  and 
its  ag&it  Annfleld  most  be  held  to  have  con- 
templated that  the  Austiu  authorlttes  would 
act  upon  tbe  tdegram  and  arreat  tbe  plain- 
tiff as  80<m  as  posslUe,  regardless  of  tbe 
want  of  a  warrant  Taylor  Btoe,  r.  Heam, 
83  Tex.  Olv.  App.  883,  13S  &  W.  301. 

[2]  Afl  to  the  second  contention  made  by 
ai^)eUant  the  evidence  does  not  diaelose  with 
certainty  the  exact  scope  of  tbe  authority 


Donferred  by  ajJpeUant  upon  its  1900^  agent 
Armfldd.  But  In  order  to  render  it  liaMe 
In  vctuftl  damages  for  tbe  unlawful  arrest 
and  Imprisonment  of  plain  tilt  ft  was  not  nec- 
essary that  It  had  expressly  authorized  the 
Agent  acting  for  It  In  the  matter  to  do  the 
spedflc  wrongful  acts  complained  of.  The 
defendant  Is  answerable  for  the  wrongful  act 
of  its  agent  oommitted  In  the  eonrse  of  his 
employment,  and  this  Is  so  thongfa  the  par^ 
tlcular  act  was  not  autborlKed  1^  it  Radc- 
er  V.  Barker,  108  Tex.  280,  192  S.  W.  528. 

[3]  The  defendant  In  Its  answer  affirma- 
tively and  distinctly  alleges  that  the  officers 
of  the  county  and  dty  of  El  Paao  had  called 
upon  it  and  its  agents  to  co-<^»erate  with  them 
in  the  endeavor  to  locate  and  bring  to  Justice 
the  parties  guilty  of  Nortfamp's  murder;  that 
defendant  did  co-operate  with  the  officers  In 
their  ^ort  to  detect  and  arrest  tbe  guilty 
parties,  and  that  the  said  officers  and  the 
agents  of  defendant  were  Informed  and  led 
to  believe  by  parties  rJalmlag  to  know  tbe 
facts  tiiat  the  plaintiff  was  tlw  gnUty  per- 
scm ;  that  it  had  no  111  will  or  nudlce  against 
plaintiff,  and  what  it  did,  if  anytblnft  In 
connection  with  hia  tfrrest  and  prosecaUcai 
was  done  without  malice  or  ill  will,  and  was 
dona  to  vlndleato  the  lawa  of  tbe  state,  and 
under  tbe  belief  that  tbe  plaintiff  was  the 
guilty  person,  and  upon  reastmable  grounds 
for  so  belioTing,  Annfleld  was  called  as  a 
witness  by  defendant  The  following  ex- 
cerpts from  his  testimony  are  quoted: 

Direct  Examination.  "My  name  Is  W.  J. 
Armfield.  I  am  a  special  agent  of  the  G.  H.  and 
was  such  in  May,  1920.  •  •  •  I  bad  nnder 
investigation  the  matter  of  attempting  to  find 
out  who  committed  the  crime,  and  co-oiwrated 
with  tiie  dty  detective  force  of  tbe  dty  of  El 
Paso;  The  sberUTa  office  didn't  take  any  In- 
tereat  hi  it  at  tbe  time.  I  esnfarrad  with  Oapt 
Clande  Bmith  «f  the  detecttrc  tone,  and  with 
BiUy  Smitb--or  Baiy  Hatthewa~and  with  Ed 
Smith.  Claode  Smith  and  Ed  Smith  are 
brothers.  There  was  a  conference  in  my  office 
at  tbe  t^me  a  telegram  was  sent  Billy 
Matthews,  Ed  Smith,  Fraser,  T.  M.  Robinson, 
my  Btenogrnpher,  Wilson,  and  myself  were 
present.  There  was  a  tdegram  sent  oat  of 
that  office  to  the  chief  of  police  of  Aostia.  It 
was  written  en -the  typewriter,  by  Mr.  Wflaon. 
Mr.  Matthews  dictated  the.  telegram,  and  th* 
name  of  J.  R.  Montgomery  waa  signed  to  it 
under  Mr.  Matthews'  directions.  When  I  say 
Mr.  Matthews,  I  mean  Billy  Smith,  Australian 
Billy  Smith.  As  to  what  led  up  to  the  send- 
ing of  that  telegram,  on  the  night  of  May  SStb, 
Branch,  who  was  one  of  the  dining  car  negroes, 
and  who  had  been  arrested  by  Captain  of  De- 
tectlves  Claude  Smith.  Informed  me  that  be 
knew  the  party  that  bad  killed  Harry  Northmpw 
I  caned  the  captain  of  detective's  office.  <^nds 
Smith's,  and  aaked  for  Mr.  Smith.  He  wasn't 
in  his. office,  and  Billy  Matthews  answered  the 
phone.  I  told  Mr.  Matthews  what  Branch  had 
said,  and  he  stated  that  he  and  Mr.  Fraser  and 
Ed' Smith  Would  come  to  the  office  immediately, 
<ariiich  they  did.  Brandi  related  the  same  story 
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to  Baijr  Matthews,  mrsoaat  «f  dcteethm,  that 
he  had  to  me.  Branch  stated  that  Ben  Craw- 
ford, Q.  H.  train  iKirter,  knew  the  maa  that 
was  to  go  out  OD  No.  10  that  night.  Bill? 
Smith,  in;Belf,  Mr.  Bobinson,  Sir.  Fraser,  and 
Ed  Smith  got  ]□  an  automobile  and  west  to  Ben 
Crawford's  hoase.  Billy  Smith  asked  Ben 
Crawford  if  he  knew  the  negro  he  had  made 
arrangements  with  to  go  oot  on  No.  10  that 
night  to  Anatin,  Tex.,  and  ha  told  him  that  he 
did.  Be  aifced  him  who  It  was,  and  he  tiM 
him  it  .  was  Mitch  Hsrden.  *  *  •  Btlly 
Smith  then  called  up  Western  TJnion  and  asked 
them  to  send  a  messenger  for  the  telegram,  and 
I  paid  for  the  tranemission  of  it,  I  went  to 
AoBtin  later,  and  th«re  was  the  plaintiGf;  be 
was  in  the  county  Jail.  I  didn't  take  the  plain- 
tiff down  to  Houston,  but  I  went  with  those 
who  did.  •  • 

Oroaa-examlBatlon.  'Tes,  sir;  I  did  go  to 
Austin.  I  went  with  Gd  Smith,  because  be 
asked  me  to  go  along  with  him.  It  was  not  a 
pleasure  trip  to  Austbi,  1  went  with  Mr.  Smith, 
and  Mr.  Smith  was  going  after  Mttch  Harden. 
Sore  I  went  with  Mr.  Smith  to  get  Mitch 
Harden.  The  Galveston,  Harrisburg  &  San 
Antonio  furnished  the  transportation  for  Mr. 
Smith,  at  mj  request-  I  wss  aeting^  at  the 
time,  as  an  employee  of  the  Oalreaton,  Harris- 
burg &  &an  Antonio  Bailway  Company,  in  re- 
questing this  transportation.  •  *  •  When  I 
left  Kl  Paso  with  Mr.  Smith.  I  had  a  pass  for 
him.  I  carried  It.  It  was  not  a  card  or  book; 
It  was  a  small  piece  of  paper,  and  was  issued 
through  the  superintendent's  oflSce.  It  did  not 
name  Mr,  Smith  by  name,  but  said  to  pass 
two  persons.  Those  two  persons  were  Mr, 
Smith  and  Harden;  I  didn't  need  a  pass.  The 
pass  resd  to  Anatln  and  ratam.  and  waa  orer 
the  Southern  Pacifie  Unes,  i^h  wen  the 
GalTSSton,  Harrlsburt  &  San  Aiitonlo  and  Hous- 
ton ft  Texas  Central.  •  •  • " 

Neither  Aimfield  nor  any  other  witness  de- 
nied his  authority  to  act  for  defendant  In 
its  admitted  vSoxt  to  aid  the  ofBcers  of  the 
lav  In  deteetlns  and  amstlng  the  slayer  of 
Nortbmp,  and  Qie  exact  scope  of  Armfleld's 
authority  and  the  duties  of  hla  employment 
were  matters  pecollarly  within  his  and  the 
defiendanf  8  knowledge. 

In  our  opinion  the  facts  affirmatively 
Ideaded  by  defendant,  in  connection  with  the 
evidence  adduced,  were  sufficient  to  raise  the 
issue  of  Armfldd'B  antb<»ity  to  act  for  de- 
fendant, and  the  court  did  not  err  in  submit- 
ting the  iBsne  to  the  Jury  for  its  determina- 
tion. Southwestern  Portland  Cement  Co.  t. 
Beltser.  iSs  S.  W.  237 ;  M.,  K.  &  T.  By.  Co. 
V.  Warner,  19  Tex.  Civ.  App.  46S,  49  S.  W. 
264;  Texas  &  Padflc  By.  Co.  t.  Parker,  28 
Tbx.  Civ.  App.  264.  68  S.  W.  831;  M..  E.  & 
T.  By.  Ga  t.  Tbompson*  188  S.  W.  8;  San 
Antonio  ft  Aransas  Paaa  B.  Co.  v.  Griffin,  48 
8.  W.  643:  Taylor  Bros.  v.  Heam,  68  Tex. 
OlT.  App.  333,  183  S.  W.  9X0.',  Bldiettgreen 
V.  LoulsvUle  ft  NasbvlHe  B.  Ca,  96  Tenn. 
229,  31  S.  W.  219,  Slli.  B.  A.  702,  54  Am. 
6t^  BW.  838. 

[4]  The  second  assignment  of  error  com- 


plains ofUie  r«fasal  «C  a  legaetted  ahatge  te 

the  effect  ttiat— 

"The  uneoDtroverted  evidence  shows  that  the 
plaintiff,  Mitchell  Harden,  waa  turned  over  to 
the  peace  officer,  Ed  South,  In  Austin,  Tax., 
under  a  valid  warrant  then  held  hy  toe  said 
Ed  Smith,  said  warrant  having  been  theretofore 
lawfully  issued  by  a  magistrate  of  El  Paso 
county,  Tez->  and  that  after  (be  said  plaintiff 
was  turned  over  to  said  Officer  Smith  by  the 
county  iaHot  of  Travis  county,  Tex,,  the  cus- 
tody of  said  plaintiff  waa  lawfnL" 

Justice  Bawllns  testified  that  he  Issued  a 
warrant,  and  his  recollection  was  that  he 
gave  It  to  Juan  Franco,  who  made  the  com- 
plaint ;  if  it  had  been  returned.  It  waa  mis- 
laid; that  he  had  not  sesu  It.  althooerh  he 
had  made  a  search  and  could  not  find  It,  but 
It  seemed  to  him  that  It  was  returned,  but  he 
did  not  remember  what  officer  made  the  re- 
turn. It  la  true  Armfield  testified  that  the 
warrant  was  in  Ed  Smith's  custody  In  Austin 
wh^  Brady,  the  Austin  officer,  turned  Hard- 
en  over  to  him,  Brady  also  testified  that 
Smith  told  him  be  had  a  wammt;  and  atart- 
ed  to  show  it,  but  that  be  told  him  It  was  un- 
necessary. Bat  on  the  other  band,  Bd  Smith 
testified  that  he  did  not  remember  whether  he 
had  the  warrant,  and  that  he  was  unwUIlng 
to  testify  wliether  Brady  bad  testified  cor- 
rectly or  not. 

Appellee  testified  that  no  papers  were  serv- 
ed on  blm,  given  him,  or  shown  bim;  and 
that  they  did  not  .serve  blm  with  a  warrant 
and  nothing  at  all  was  ever  read  to  him. 
Upon  this  testimony  we  are  of  the  opinion 
that  It  was  an  Issuable  fact  whether  Ed 
Smith  possessed  a  warrant  for  appellee's  ar- 
rest when  he  took  him  Into  custody  In  Aus- 
tin from  the  authorities  there,  snd  that  the 
court  did  not  err  In  aabmlttlDg  the  Issue. 

(II  Under  the  third  assignment  appellant 
comptalns  at  the  refusal  of  ttils  charge: 

"Yon  are  Instructed  that  yon  can  In  no  event 

consider  the  testimony  .of  the  plaintilf.  Mitchell 
Harden,  to  the  effect  that  Chief  Detective 
Martin,  in  Travis  county,  told  him  when  tiiey 
went  out  of  the  post  office  to  run  and  die,  as 
the  defendant  would  in  no  event  be  liable  for 
such  act  on  the  part  of  Martin  If  he  did  make 
such  statement* 

3o  far  as  tbia  noxA  dlaeloaei^  tiila  testi- 
mony was  admitted  wlthoat  objection.  Un- 
der such  circumstances  the  refusal  of  the 
requested  charge  presents  no  error.  Naile 
V.  Gates,  20  Tex.  316;  Maverick  v.  Maory, 
79  Tex.  486,  440;  IS  S.  W.  686;  White  v. 
Pyron,  62  8.  W.  82;  St.  Louis  ft  a  W.  By. 
00.  T.  roster.  89  S.  W.  46a 

The  remaining  assignments  of  error  simply 
presOKt,  In  a  diflerent  fovm,  tbe  proputtlons 
heretofore  indicated.  Under  the  rulings 
made  none  of  than  present  reversible  wror, 
and  they  are  overruled. 

Afflrmedt 
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STANTON  V.  FRANKLIN  at al.  (Na.6647.)* 


San  An 
Denifd 


or 


(Court  of  cavil  i^MOlo  of  Texu. 
lonto.  Dec.  14,  102L  Rebeoring 
Jan.  11. 1922.) 

A4»ptlM  «cs>7  —  Volaatary  abaodonoiant 
writtM  traasfer  necossary  for  ado|»tloa. 

An  adoption  of  a  child  cannot  prevail 
asainat  ita  mother  where  she  has  not  slr^i  a 
vrittan  transfer  and  haa  not  Toluntaiily  aban 
donad  the  child  for  three  years,  ander  Acts 
36th  Tjeg.  8d  Called  Sees.  (1920)  c.  02,  and 
Ber.  St.  art  1. 

Appeal  from  District  Ckmrt,  Bexar  Oonn- 
tf ;  Robert  W.  B.  Terrell,  Jnd^. 

Habeas  corpus  by  Bertha  Franklin  and 
husband  to  recover  custody  of  children  re- 
strained of  tb^r  liberty  by  E.  D.  Stanton. 
From  a  Judgment  awarding  custody  of  tbe 
diildrm  to  tbe  mother,  fbe  defoidant  ap- 
peala.  Affirmed. 

Leooaxd  Bnwn,  San  Anton  to,  for  appel- 
lant 

Lb  B.  Oa«p  aad  i,  &  Ore«r,  both  «C  San 
AntcnlOi  for  iw^len. 


KiT^aj.  Bertha  FnttkUn,JtttBaa  by  her 
badMutd.  mafiA,  tbmngk  a  -wilt  9t  habeas 
oorpoa*  to  recoror  the  costodr  «f  her  diUdrw, 
Darid  Homer  Stanton,  a  boy  nine  years  of 
age;  and  Virgil  Uoj  Stanton,  a  boy  six  years 
of  a^e;  who,  It  was  allied,  were  Illegally  re- 
strained of  their  liberty  by  R.  D.  Stanton. 
Mrs.  FrankUn  alleged  that  she  was  the  moth- 
er of  tbe  two  boys,  whose  father  was  dead, 
aad  was  entitled  to  the  ooatody  (tf  har  dill- 
dren.  Appellant  answered  that  Mia.  Vrank- 
lln  abandoned  her  chlldra  about  Februai7 
1.  1019,  and  for  more  than  three  years  bad 
failed  and  refused  to  support  them,  and  that 
appelant  bad  educated,  maintained,  and  sup- 
ported the  ddlOren  and  bad  legally  adopted 
thnn.  Be  ate  anawered  tbat  the  mother 
was  not  a  fit  and  proper  peiaon  to  have  the 
custody  of  the  cUldten,  whose  best  interest 
would  be  subserved  by  allowing  him  to  he^ 
then.  Tb»  (AUdren  wwe  awarded  to  the 
custody  of  the  mother. 

Tbe  evidence  shows  that  tbe  father  of  tbe 
boys  died  about  Ave  years  ago  and  that  their 
mother  has  not  been  pecuniarily  able  to 
maintain  and  sui^ort  them,  although  since 
the  death  of  tbe  father  abe  has  been  married 
three  times ;  two  of  the  men  having  been  di- 
vorced by  her.  She  confided  the  custody  of. 
the  children  in  question,  together  with  an 
older  boy,  to  appellant,  who  Is  their  uncle. 
He  has  taken  good  care  of  them.  The  diU- 
dren  had  not  been  legally  adopted  by  bim, 
nor  had  sucb  a  case  of  abandonment  of  three 
years  arisen,  under  tbe  amendment  of  tbe 
adc^tlon  statu^  as  found  in  the  General 
lAwa  of  tbe  TUrty-<Slxth  Legislature,  Third 


(l»  s.w.) 

Called  SeesiMi,  p.  115,  as  would  preclude  tbe 
mottier  from  asserting  b&t  right  to  ber  diil- 

dren. 

It  is  provided  in  article  1,  Bev.  Stats,  of 
Texas,  that  any  person  wishing  to  adopt  an- 
other as  hla  legal  belr  may  do  so  by  filing  in 
the  office  of  tbe  county  cleric  a  stat^ent  in 
writing;  signed  by  bim  and  dnly  authenti- 
cated or  acknowledged,  reciting  that  the  per- 
son adopts  tbe  person  named  therein  as  bis 
legal  heir.  Tbe  amendment  is  that  tbe  par- 
ent or  paroits  of  a  cbUd  may  transfer  their 
legal  authority  to  a  person  desiring  to  adopt 
the  child,  or  where  they  have  voluntarily 
abandoned  a  child  for  three  years,  or  volun- 
tarily left  it  to  be  cared  for  by  diarlty  for 
three  years,  then .  they  will  be  held  to'  have 
transferred  their  parental  autbori^  and  cus- 
tody over  the  child  to  the  party  who  .has 
adopted  such  child.  • 

There  was  no  transfer  bi  writing  of  tbe 
custody  of  tbe  children  as  required  In  tbe 
ameudment  of  the  statute,  nor  was  there  any 
such  adoption  of  the  diildren  as  Is  contem- 
plated by  tbe  statute,  nie  facts  fall  to  Aow 
a  voluntary  abandonment  of  tbe  children  by 
the  mother. 

Axv^ant  filed  a  deed  of  adoption  of  ttie 
bor>  while  tbe  habeas  corpus  proceedtatgn 
were  pending,  and  only  the  day  before  they 
were  tried.  Tbe  adoption  did  not  seem  to  be 
made  in  good  faith,  but  If  tt  was  It  could  not 
prerail  agahwt  tbe  moQier,  because  die  had 
not  given  a  written  transfer  to  tbe  children 
executed  as  the  statnte  requires,  and  bad  not, 
under  the  evidence,  voluntarily  abandoned 
her  difldren  for  three  years.  Powell  t,  Ott, 
146  S.  W.  1(09. 
Itko  Judgment  is  afllrmed. 


KELLY  ¥.  SOUTHWESTERN  BELL  TELE- 
PHONE CO.  (No.  6M0.)t 

(Court  of  (Svil  Apiieals  of  Texas.  San  An- 
tonio. Dec  15, 1921.  Rehearing  Denied  Jan. 
11,  1922.  On  Motion  for  Rehaarlng,  Jan.  26. 

1922.) 

Appeal  aai  errer  «e97M(I)— Oaaeral  dalai  et 
faadaweatal  error  eet  applloaUe  where  peti- 
ttoB  Is  qaestloasd  by  speeial  exesptloaa,  aad 
ruling  Is  not  asslgasil  as  error. 
The  general  elidm  of  fondamental  error  to 
reverse  ruling  sustaining  a  genera]  demurrer  to 
petition  Ib  not  applicable  when  every  phase  of 
the  petition  is  questioned  by  epedal  exceptions, 
and  passed  on,  and  the  rollng  of  the  coort  sns- 
tafning  them  is  not  awigned  as  error,  nader 
Bev.  St  1911,  art.  1612,  Roles  of  Court  of  OMl 
Appeals  23, 24  (142  S.  W.  xU),  and  Rules  1921 

(230  a  w.  yny. 

Appeal  from  District  Court,  Bexn  Obunfy; 
R^ybert  W.  3.  Terrell,  Judge. 


#9»ror  other  easw  see  MUne  C^o  aad  KBT-NUU BSR  in  all  Kay-NnmbMrea  Dlgosta  saA  Xadans 
•mnt  ot  error  nfasM  Karoh  &  IMS.  tWrit  of  eieor  anmlsd  HarCh  1.  IHL 
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/  Snft  by  Ben  H.  Kelly  against  tbe  Soutb- 
|west»m  Bdl  Tdepbcoie  Company.  Judgment 
fSf  ^mdant^  and  ^intlff  ai»peals.  A£- 
flrmedL^ 

H.  %.  OroeAedc.  o£  San  Antndo,  for  ap- 
pellant. 

Joseph  D.  Frank  and  R.  D.  Hardy,  both  of 
DaUas,  and  Henry  &  Blckett,  of  San  Antonio, 
foraKKlIee. 

COBBS,  J./  suit  Is  to  recover  from  the 
Bell  Teleph(me,Company,  aK>ellee,  a  foreign 
corporation  giving  telephone  service  In  San 
Antonio,  $1,532  actual  and  $1,000  exemplary 
damages,  hy  reason  of  the  failure  of  appellee 
to  list  bis  name  in  one  of  the  telephone  di* 
rectories  publlabed  and  drcolated  for  the 
year  lfi20. 

nie  appellee  filed  a  general  d^urm',  to- 
gether wltb  4Si  special  ezcEi>tlon8  to  Qie  j>ett- 
tlon,  and  the  court  sustained  each  and  all 
ttie  exceptions,  general  and  specdaL  The  ap- 
pellant xeCuslng  to  amend,  tbe  cause  was  dis- 
missedi  Cfobl  whlcb  raling  t^^*  aH>eal  Is  pre- 
sented hereTj 

The  appelant  assigned  only  one  eiTor,  as 
follows  I,/ 

"Tbe  coart  erred  In  •astainiag  a  geoeral  de- 
murrer directed  to  appellant's  first  amended 
original  petition,  and,  upon  appellant  declining 
to  amend  his  said  petitioD,  thereupon  dismissing 
said  suit,  for  tbe  reason  that  antellant's  said 
petition  vas  sufficient  as  against  a  general  de- 
murrer in  that  tbe  matters  therein  alleged  set 
up  a  legal  and  valid  cause  of  action  aga^st  the 
defendant." 

The  appellant  does  not  comply  with  the 
rules  of  the  court  for  briefing.  He  gives  no 
clear  statement  of  the  nature  of  the  case  so 
that  the  court  may  determine  therefrom  what 
was  really  involved. 

There  is  nothing  to  show  wherein,  as  it  is 
contended,  "it  set  up  a  valid  cause  of  ac- 
tion against  the  defendant,"  and  submits  this 
most  goieral  assignment  as  *'a  proposition 
within  Its^t"  and  for  a  statement  thereun- 
dw  copies  tbe  entire  lengthy  pleading. 

The  special  exceptions  seem  to  nave  ques-. 
tloned  everything  In  the  petition,  and  wore 
directed  at  every  phase  <tf  any  theory  pre- 
sented that  would  have  entitled  a  recovery. 
There  is  no  appropriate  assignment  directed 
to  ai^  specific  ruling  of  the  court  upon  any 
separate  and  definite  special  exception,  upon 
which  the  appeal  1b  made,  or  any  spedflc 
error  complaining  of  the  rulings  of  the  court 
The  general  claim  €A  fundamaital  error  is 
not  applicable  when  every  phase  of  the  peti- 
tion is  questioned  by  special  exceptions  and 
passed  on,  and  the  ruling  of  the  court  there- 
on Is  not  assigned  as  error.  Tbe  rule  estab- 
lished for  orderly  practice  and  procedure  Is 
to  preserve  proper  exertions  thereto^  and 


make  assU^ent  based  dtrecHy  thereiQoii 
oovartng  aU  errors  complained  of,  other  than 

fundamaital  error.  Article  1^  B.  B.; 
Bules  of  Oourt  of  Civil  Appeals  28,  24  (142 
S.  W.  xll);  Btilea  1921  (230  S.  W.  vU);  Tar- 
rant County  V.  Bogus.  104  Tex.  224,  ISB  S. 
W.  UOk  186  S.  W.  266;  Baley  T.  San  An.- 
tonlo  Water  Supply  Co..  233  8.  W.  8ia 

The  court  has  practically  passed  upon  evray 
question  raised  and  presented  in  the  petition 
by  passing  on  the  special  exceptions,  and  we 
take  It  In  sustaining  the  gmeral  demurrer  It 
was  a  mere  incident,  because  in  sustaining 
the  sevwal  special  exceptions  there  was  noth- 
ing left  to  try.  Therefore,  all  the  law  ques- 
tions ruled  upon  by  the  court  in  sustaining 
tbe  49  special  exceptions,  were  directed  at  the 
liability,. if  any,  for  the  reasons  stated,  the 
sustaining  of  which  emasculated  tlie  petition, 
and,  having  failed  to  make  specific  assign- 
ments complaining  of  such  rulings,  logically 
those  rulings  thereby  became  confirmed,  and 
thus  became  the  law  of  the  case. 

If  there  was  any  fundammtal  ruUns  at 
all  In  r^rd  to  the  claim  for  $32  actaal 
damages  for  services  actually  paid  fw,  souj^t 
to  be  recovered,  It  would  be  below  the  Juocls- 
dlctlon  of  the  court 

We  have  been  shown  no  fundamental  «tror 
committed  tn  the  mlli^  of  the  court  tiiat 
Justifies  a  reversal,  and  tte  Judgment  Is  af- 
firmed. 

On  Motion  For  Rehearing. 

In  our  original  opinion,  as  well  as  uptm  the 
consideration  of  the  motion  for  rehearing,  we 
considered  the  Judgment  of  the  trial  court  as 
complained  of  as  a  fundamental  error.  So 
filso  again,  in  passing  upon  and  overruling 
tbe  motion  for  a  rehearing.  After  the  elirq- 
Ination  of  the  pottionB  of  the  petition  on 
special  exceptions  not  aslgned  as  error,  we 
could  find  no  cause  olt  aetlcai  stated  tboc^ 
upon  whldi  a  trial  could  be  liad  based  npoa 
allegations  fbr  damages.  We  tbonght  file 
opinion  made  tiiat  plain  enough,  but  t&  make 
It  so  idain  as  not  to  be  overlooked;  we  nnr 
here  again  state  that  we  considered  the  rul- 
ing of  tSie  trial  court  from  every  standptrint 
searching  for  a  fundamental  error,  ^tere 
was  no  cause  of  action  stated  left  !a  the 
peUtion  after  tbe  elimination  of  all  the  ele- 
ments of  damage  that  appellant  claimed 
that  he  was  entitled  to  recover  upon,  except 
as  stated  In  the  opinion  In  regard  to  the  Item 
of  $32  claimed  for  actual  damages,  because 
the  exceptions  and  ruling  of  the  court  there- 
upon eliminated  every  item  "  Including  the 
$1,500  or  any  other  sum  sued  for.  which  left 
the  amount  of  actual  damages  below  Uie  Ju- 
risdiction of  the  court  Hence,  having  fully 
considered  the  case,  and  finding  nothing  new 
preseotrd  In  the  motion  for  rehearing,  it  was 
overruleAi 
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GZnZENS*  KAT.  BANE  v.  GOOD  B0AD8  OBAVEL  00.  1S3 

(Ml  B.W.) 

I  Suit  by  tbe  CltlsenB^  National  Bank  of 
Camenm  agaisst  the  Good  Boada  OraTel 
Oompany  and  others.  From  an  advwae  Judg- 
ment, the  idaintlff  and  others  appeal.  Af- 
firmed. 


{CoDTt  of  Civil  Appeals  of  Texas.  Galvefiton. 
Dec.  1,  1921.   Rehearing  Denied 
Jan.  12,  1922.) 

■I.  Banks  and  banklaa  ^260(4)  —  Natloaal 
bank  eannat  ba  oaarnator  al  obllfatlan  of 
anoUwr. 

A  national  bank  cannot  lend  its  credit  or 
become  the  gnerontor  of  the  obligation  of  an- 
other, unless  It  owns  or  baa  an  interest  in  the 
«Uixstion  ffoaranteed,  especially  where  it  re- 
ceives no  benefits  tiieretrom. 

&  Banks  aai  baafchu  «»26a— Caahlsr  af  aft- 
flonal  baak  held  set  to  repraseat  baak  la 
■saraateelag  paymeat  of  note. 

Cashier  of  national  bank  did  not  act  as 
its  agent  in  guaranteeing  payment  of  note, 
vliich  was  never  owned  or  transferred  by  tbe 
bank,  and  liis  acts  were  not  ratified  because  tbe 
proceeds  of  the  note  passed  tbrooKh  tbe  bank 
withont  knowledge  on  the  part  of  the  bank 
of  the  material  facts. 

3.  Prlaoipsl  ssd  aoent  ^l63(3)-^geat  oao- 
■ot  ratify  own  snauthorized  sots. 

An  agent  cannot,  by  bis  own  acts,  ratify  bis 
prerionsly  nnaatiiorlEed  acts. 

4.  Prlndpnl  and  nfoat  «s»188<l)— RaManttoa 
■nsi  bo  bad  wHh  kiowlodoe  of  aatarial  fasts. 

BatUkatton  of  tmanthorlMd  nets  of  agent 
most  be  had  with  foil  knowledge  of  aU  material 
facts. 

8b  Bnnka  and  baokini  «niaoa  Knosrtsdgn  of 
oaahlor  of  oatioaal  bank  not  Inputablo  to 
tho  bask. 

Knowledge  of  cashier  of  national  bank  of 
bis  own  acts  fn  guaranteeing  payment  of  note 
of  third  parties,  In  hii  own  personal  Interest, 
and  not  in  tiie  transaction  of  the  bank's  bnd- 
ness,  and  hostile  to  that  of  ths  bank,  and  oon- 
eealed  thetaCtom,  was  not  iupntaUo  to  tba 
bank. 

0.  UBiNatlon  of  aellons  «»20(l)  —  Two-yoar 
otntato  applloB  to  frand. 

ne  two-year  statute  of  limitation  VpUes 
to  actions  for  frand  and  deceit 

7.  LhnHatloa  of  actions  «=3l04(2)  —  Ststats 
rsBO  as  to  fraad  la  sbseaoe  of  oonoesJmsnt. 
Neither  fraud  alone  nor  Ignorance  of  its 
existence  will  prevent  the  statute  of  limitations 
from  running,  unless  the  Ignorance  is  attend- 
ed with  Koeh  concealment  of  tbe  frand  as  will 
prerent  its  discovery  b>r  tiw  axerdso  (tf  rea- 
aoaaUe  dUigenoe. 

e.  Llmnatlon  of  aottons  4=s9lOO(lf)  —  Confl- 
dsnee  ao  excuse  for  lack  of  dillgonoa  to  dis- 
oover  fraad. 
The  mere  fact  thst  one  has  eonildenee  in 
another  is  not  sufficient  to  excuse  lack  of  dlU- 
gamee  fa  Investigating  to  diaeover  frsod,  as 
fnr  aa  thornnning  of  UmttatioBa  Is  eoneexned. 

Appeal  from  District  Ootart;  Ookraili)  Coun- 
ty; M.  Kennntt,  Jndgo. 


M.  G.  Cox  and  W.  A.  M<»Tison,  botii  oC 
Cameron,  tot  annUant  Citizens*  Nat  Bank 
of  Cameron. 

Flset  &  Sh^ey.  of  Austin,  for  app^ant 
American  Surety  Oa 

Otto  Taub  and  Dannenbanm.  Amerman  A 
Sears,  all  of  Houston,  for  appellee  Exchange 
Nat  Bank. 

J<An  0.  Hayo,  of  Columboa,  for  ajppellee 
Bardlng. 

C,  D.  Kranae,  of  La  Gzanga^  for  appellee 
Mattem. 

LANS,  J.  This  suit  was  Instituted  by  the 
aiveUant  the  Citizens'  National  Bank  of 
Cameron,  Tex.,  hereinafter  called  the  Cam- 
eron Bank,  against  the  Good  Boada  Gravel 
Oompany.  a  corporatiim.  C.  £)■  Scrcmoe,  J.  L. 
Ban^man.  and  J.  W.  Hertford  sod  others, 
by  filing  its  original  petition.  No  copy  of 
this  original  petition  Is  In  the  transcript  so 
as  to  enable  us  to  determine  tbe  date  of  its 
filing,  or  who  were  then  sued  as  defendants ; 
nor  is  there  anything  in  the  entire  record  by 
which  such  Information  can  be  ascertained, 
except  a  recital  In  the  findings  of  fact  by  the 
trial  jndge  that  said  original  petition  was 
filed  on  the  81st  day  of  August  1814;  and, 
as  sach  finding  Is  not  diallenged,  we  shall  as- 
sume that  It  correctly  states  the  date  of  such 
filing,  and  it  seema  to  be  conceded  by  appel- 
lant that  the  suit  as  originally  brouj^t  was 
one  to  recover  from  C.  B.  Scronoe^  7.  L. 
Bao^man.  Good  Boads  Gravea  Company,  and 
3.  W.  Hertford  npm  a  certain  note  executed 
by  O.  B.  Scronce  and  J.  L.  Baogbman  on  the 
ath  day  of  September,  lOlS,  for  tbo  nam  et 
$7,000.  the  same  being  payable  to  thems^ra 
six  months  after  date,  and  by  eattb  of  them 
indorsed  In  blank,  ,and  for  a  foreclosure  of 
its  mortgage  and  other  llena  up(»i  certain 
properties  against  tbe  parties  above  named 
and  otbors  not  named  i  tbe  note  having  be- 
come its  property. 

It  is  also  conceded  tiiat  tiie  ai^idle^  Hons* 
ton  National  Exchange  Bank,  hereinafter 
called  the  Houston  Bank,  was  made  a  party 
to  this  ault  for  the  first  time  by  plalntUTs 
third  original  amended  petitttm,  filed  on  the 
6th  day  ot  July,  1917. 

On  the  5th  day  of  September,  1918.  the 
plaintiff  Cameron  Bank  filed  its  fourth  origl- 
nal  amended  petition,  upon  which,  tc^ethw 
with  Its  snpiAementary  petitions  thereafter 
filed,  U  went  to  trial.  In  this  fourth  amended 
petition  the  Good  Boads  Gravel  Cwapany,  tba 
Houston  Bank.  G.  EL  Scnmce,  J.  U  Bauj^- 
man,  B.  S.  Simmons,  W.  B.  Bichards,  J.  Mat- 
tem. J.  W.  Hertford,  T.  F.  Bardlng,  W.  B. 


^saMor  other  cases      same  topic  and  KBT-NtniBBB  In  all  K«7-Nambered  DlgMts  sad  ZadaMi 
*Wrlt  of  srror  dismissed  tor  want  of  Jnritdletlon  Hanh  1.  IM, 
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Bridgfl  and  the  American  Snrety  Compftiiy  ot 
New  York,  hereafter  called  the  surety  com- 
pany, were  sued  as  defeodanls. 

It  la  ftU^^ed  that  one  Ozaheer  Smith  was 
the  caiOilOT  of  the  plaintiff  bank  on  the  16th 
day  ta  8c$)tember,  1913,  and  that  3.  W.  Hert- 
ford was  at  such  time  the  cashier  of  the 
Ilonston  Bank;  that  at  the  aforesaid  time 
the  Houston  Bank  was,  as  It  had  hem  for  a 
long  time  prior  thereto,  the  "cwrrespondoit" 
of  the  plaintiff  bank,  and  that  at  such  ttme 
plaintiff  had  on  deposit  with  the  Houston 
Bank  a  sum  of  money  <tf  more  tban  |0O,000, 
and  that  the  Houston  Bank,  desiring  to  ac- 
quire the  title  and  ownership  of  a  pert  of  the 
plaintiff's  money  so  dejKMlted,  did,  on  or 
about  the  10th  day  of  Sqttember,  IBIS,  cause 
the  defendant  Hertfwd,  who  was  then  its 
cashier,  to  write  on  a  r^rular  letter  head  of 
the  Houston  Bank  a  letter  as  follows 

"Mr.  Ozsbeer  Smitb,  Cashier,  (^tizens*  Na- 
tional Bank,  Cameron,  Tezaa— Dear  Ozsbeer 
Indosed  find  note  signed  jolntiy  by  O.  B. 
acroDCe  and  J.  L.  Baughmaa  for  bearing 
taitarest  8  per  cent  from  data,  dated  BaptaadMr 
8»  1818,  dee  dx  montha  after  date,  wbtch  I 
wonld  Ifte  for  you  to  handle  for  me. 

"Tbis  note  is  secured  by  trust  deed  and 
mortgage  on  leases  on  600  acres  of  land  situ- 
ated In  Colorado  county,  containing  valuable 
gravel  pits,  on  which  no  Incumbrances  exist. 
Also  secured  by  a  contract  to  fumisb  90,000 
yards  of  gravel  to  the  county  commissioners 
of  Ft.  Bend  County  for  road  patpotes;  Ft 
Bend  County  bonds  having  been  deposited  to 
aeenro  this  contract. 

"Hr.  Scronce  Is  rated  $10,000  first-grade 
credit,  bet  be  has  considerable  holdings  of 
land,  and  I  know  that  he  is  worth  at  least  S25,- 
000.  Mr.  BauKhman  is  worth  conservative- 
ly 93,000. 

"This  loan  is  strictly  first-class  and  will  in 
all  probability  be  paid  before  maturity,  and 
knowing  that  you  would  be  in  the  market 
sooner  or  later  for  some  good  loans,  thought 
you  would  like  to  handle  this. 

"I  hold  the  trust  deed,  contract  and  all  pa- 
pers In  connection  with  this  loan  and  wHl  send 
tbem  to  yon  if  you  desire,  also  I  will'  per- 
sonally guarantee  to  see  that  the  note  Ik  paid 
on  or  before  maturity. 

"If  this  is  satisfactory,  you  may  send  remit- 
tance or  advice  of  credit  for  $7,000. 

"Assuring  you  of  my  pleasure  and  willing- 
neSB  to  reciprocate  in  a  like  manner  at  any 
time,  and  with  best  wishes,  I  remain, 

"lours  truly,  J.  W.  Hertford." 

That  the  plaintiff  rec^ved  said  letter  and 
note  Inclosed  therewith,  and,  bellevlDg  the 
statements  made  theveln  to  be  true,  but 
which  were  In  fact  false,  and  having  faith 
In  the  Houston  Bank  and  Its  cashier.  Hart- 
fUrd,  and  believing  that  Hertford  had  the 
ri^t  and  authority  to  make  such  statement 
OD  behalf  of  the  Houston  B^nk,  It  wrote  the 
Houston  Bank  to  chaiige  Its  account  with 
$7,000  In  paymtet  for  said  notes ;  that  flie 
Houston  Bank  did  make  snch  charge  as 
directed,  and  that  the  plaintiff  hank  did 


credit  the  Houston  Bank  oo  its  books  with 
(7,000.  and  that  the  Houston  Bank  thexoby 
took  and  appUed  $7,000  of  Uie  plalntUTs 
mon^  in  its  own  use  and  b«iefl^  and  by 
reason  of  the  fact  that  the  Houston  Bank 
got  the  benefit  of  said  money  It  became 
liable  to  the  plaintiff  for  the  payment  of  the 
$7,000  note  as  guarantor  of  the  same. 

Plaintiff  fnrtber  says  that  U  It  should 
be  found  by  the  court  that  the  Houston  Bank 
Is  not  liable  to  It  by  reason  of  the  foregoing 
allegations,  and  that  defendant  Hertford  was 
not  acting  for  and  on  b^alf  «f  the  Houston 
Bank  In  writing  the  above-nfentioned  letter, 
then  It  shows  to  the  court  that  before  said 
bank  charged  plaintiff's  account  with  the 
$7,000  as  directed,  It  had  ftdl  knowledge  o( 
the  contents  of  the  letter  written  by  Hert- 
ford, and  knew  that  the  plaintiff  was  relying 
upon  the  r^resentations,  covmanta,  and 
guaranties  therein  contained,  but,  notwltb- 
staudiug  such  knowledge,  the  Houston  Bank 
charged  it,  the  Cameron  Bank,  with  $7,000. 
and  thereafter  appropriated  $7,000  of  its 
mon^  to  the  use  of  said  Houston  Bank; 
that  priw  to  and  at  the  time  ot  the  execu- 
tion of  the  $7,000  note,  and  at  the  time  the 
same  waa  sold  to  plaintiff  bank,  G.  B.  Scronce 
and  J.  Lu  Baughman  were  doing  a  general 
gravel  business  as  partnoifi  under  the  name 
of  Good  Boads  Oravd  Company,  and  as  neb 
firm  had  given  a  mortgage  upon  certain 
properties.  Induding  certain  rii^ta  in  certain 
Ft  Bend  county  road  bonds,  to  secnre  the 
payment  of  said  note;  that  after  said  note 
was  sold  to  plalntlflB  Senmoe  and  BangbmaB 
and  the  Houston  Bank  agreed  smoi^  tbtm- 
selves  to  cr«ite  a  corporation;  that  th^ 
did  so  Incorporate  tiie  Oood  Roads  Gravel 
Con^ny,  and  did  then  and  there  cmvey. 
assign,  and  deliver  all  the  properties  upon 
whidi  Scronce  and  Baughnan  had  given  a 
Hen  to  secure  payment  of  said  $7,000  to 
Good  Roads  Gravel  Company  as  Incorporated. 

That  in  coiiatderatiai  of  the  aforesaid  con- 
veyance the  Good  Boads  Gravel  Cmnpany, 
Incorporate,  assumed  the  payment  oi  all 
legal  indebtedness  theretofore  Incurred  for 
and  by  the  firm  of  QooA  Boads  Gravel  Gfnn- 
pany,  including  the  aforesaid  $7,000  note; 
that  at  or  about  the  time  of  the  maturity  of 
said  $7,000  note,  C.  E.  Scronce,  J.  L.  Baugh- 
man, Houston  Bank  and  Good  Roads  Gravd 
Company,  Incorpo^atedt  desiring  to  obtain  an 
extension  ot  thti  time  oC  payment  of  said 
note,  the  Good  Boads  Gravel  Company,  In- 
corporated, at  the  request  of  the  otbiet  de- 
fendants Just  named,  made  and  executed  Its 
promissory  note  for  the  sum  $8^200^  pay- 
able to  C  B.  Scronoe  six  montha  after  date ; 
that  the  note  last  mentioned  was  placed  In 
the  hands  of  defoidant  J.  W.  Hertford  for 
the  purpose  of  raising  m<mey  to  pay  aald 
$7,000,  and  he  was  Instructed  that  in  the 
event  he  was  unable  to  raise  the  money  to 
pay  said  note  then  he  Aoald  plaee  said  $8,200 
note  with  tiie  plaintiff  as  collateral  security 
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to  secan  taid  $7,000  lurta;  that  tliereaftet 
Hertford  dtd  so  d^ver  said  note  to 

tbe  plaintiff,  and  tliat  the  plaintiff  dfd  then 
and  there  extend  the  tlm»  of  payment  of 
.  said  97,000  note  for  the  term  of  four  monOw; 
Aat  said  fS,260  note  waa  aecnred  by  a  mort- 
gage apon  all  gravel  leases  and  land  and 
other  rights  and  properties  owned  by  said 
gravti  company. 

^Ebat  tm  the  purpose  and  wtth  the  Intent 
to  obtain  preferenceB  to  tbemselree  and  to 
contert  to  thetr  own  use  and  benefit  such 
coUatezalB  and  securities  held  by  the  idaln- 
tlff  to  secure  said  97,000  niote,  tbe  defendants 
Sacmet,  Baoghinan,  B.  S.  Blncmona,  the  Ocnn- 
monwealth  Trust  GMnpany.  W.  EX  Bldiards. 
T.  F.  Bardlng,  Gk>od  Roads  Qravel  Ootnpany, 
and  Its  officers  and  directors,  acting  cdUusIts- 
ly  with  defendant  J.  ICattm,  Chen  and  there 
▼olnutarlly  Jotned  In  tmA  sdieme  with  toll 
knowledge  of  an  facts  alleged  In  tin  patltton, 
and  to  aid  them  in  flw  same  aad  for  tbe 
farther  unlawful  and  fraudulent  purpose  on 
thdr  part  to  misapply  tbe  plaintUFs  sicnd- 
tles  and  collaterals  aforesaid  under  tbe  Cloak 
and  guise  of  purported  reeetvwshlp  prooeed- 
Ings  did  cause  to  be  presented  to  the  Judge  of 
tbe  district  court  an  appUcatioo  for  the 
ai^olntmeDt  «f  a  iMrtTer.  In  tbe  name  ot 
3.  Hattern.  lAo  was  then  and  taure  not  eras 
a  pretended  creditor  of  tbe  Qood  Boada 
Ormrel  Company,  and  wlco  claimed  oidy  an 
open  acootrnt  In  tiie  son  of  9S2T.T0,  and 
held  BO  manner  of  security  ttkerefer,  but  to 
obtain  prior  paynffint  ot  aald  Uattem's  un- 
secured debt,  and  further  moneys  and  funds 
from  said  purported  receiver  by  deallaca 
wtai^di  they  intended  to  haTe  with  them,  tbey 
did,  on  May  8, 1914,  before  the  expiration  ct 
tbe  wctensioa     time  granted  on  tbe  paymoit 
of  said  97,000  note  by  plaintiff,  present  and 
caused  to  be  pree^ted  to  said  Judge  such 
iipplicfttlott  tor  the  appcrintment  of.  a  reoelTer 
In  like  name  of  said  J.  Mattem,  before  any 
petltton  in  an  action  for  any  debt  was  ever 
filed  with  the  dwk  ot  aald  court,  and  wUlioat 
any  suit  or  cause  ot  aetlfHi  for  any  of  said 
purposes  being  then  and  ^re  pending; 
that  said  Judge  tn  vacation  -and  In  chambos 
and  wbUe  at  Seguln,  Guadalupe  county,  1!ex., 
did,  at  tbe  Instance  of  said  defendants  and  In 
Ignorance  of  titielr  nndisclosed  plans,  attempt 
to  appoint  J.  F.  Sandmeyer,  who  is  now  dead, 
and  whose  estate  Is  insolvent  and  upon 
whose  eetate  there  is  no  administration  and 
no  necesdty  for  administration,  as  pretended 
reoelTer  (and  Axed  bis  bond  as  such  In  l^e 
sum  of  910,000),  and  thereafter,  on  the  18th 
day  of  Hay,  1014,  tbe  said  defendants  dfd 
csnae  said  Bandmeyer  and  the  American 
Surety  Coopany  of  New  York,  as  saiety  for 
hire,  to  voluntarily  execute,  on  May  18, 1014, 
the  -voluntary  bond  of  said  Sandmeyer  as 
Intended  receiver  in  tbe  sum  of  910.000, 
and  tiy  reason  thereof  all  said  defendants  as 
Jotiit  trespassers  took  possession  of  and  iiro- 


ceeded  to  dispose  of  tbe  assets  and  tbe  mort^ '  Oonstttntlon  and  laws  of  Texas,  to  tbe  ap- 


^ged  machinery  and  gravel  aforesaid  as 
best  suited  their  i^ans  without  lawful  nottce, 
or  any  character  of  notice,  to  tbe  plaintiff, 
who  was  Ignorant  of  their  said  acts  and  said 
omdltfons  until  tbe  time  of  tbe  Institution  of 
this  suit,  and  in  utter  dlsr^rard  of  the  plain- 
tKTs  rigSits,  vaiB,  collaterals,  and  securities 
aforesaid,  and  as  such  trespassers  tbey  4Ud 
take  and  abstract  from  said  gravel  lease- 
h<^ds,  and  did  sell  and  dispose  of  to  parties, 
and  at  times  and  in  amounts  nnknown  to  the 
plafntiff,  grav^  wltboat  plaintiff's  knowl- 
edge and  consent,  and  did  convert  the  same 
and  tbe  value  and  proceds  thereof  in  the  sum 
of  9S,S62.91  to  their  own  use  and  b«)^t,  and 
did  so  convert  to  their  own  use  and  beoeflt 
certain  machinery  mortgaged  to  plaintiff,  of- 
the  value  of  915,000,  to  plaintltTs  damage  in 
said  sums,  regpectivdy,  and  thereby  de> 
stroyed  and  wasted  tbe  whole  corpus  oif  said 
property,  so  that  what  is  left  of  said  pn^ 
erty  is  now  of  no  value  whatsoever,  and  by 
the  means  alleged  tiiere  came  Into  the  bands 
of  said  d^^dants  all  of  said  mortgaged 
property,  maditnery,  gravd,  and  assets  afore- 
said In  taie  sutt  and  amount  of-  more  than 
^,900,  and  an  of  said  defendants  thereby 
beearae,  and  all  are  new  liable,  obligated, 
and  bound  to'  pay  to  the  plaintiff  In  this  suit 
tbe  amount  of  tbe  prindpal.  Interest,  and 
collection  f^  due  upon  said  9^,000  note; 
that  ttie  plaintiff  was  i^orant  of  tbe  filing 
of  such  proceedings,  and  said  defendants  and 
each  of  tbeui  wholly  failed  and  refused  to 
notify  the  plaintiff  of  the  pendency  of  such 
I>roceedtng8,  and  failed  to  make  plaintiff  a 
party  thereto,  and  plaintiff  did  not  know 
thereof  until  shortly  before  the  filing  of  tbis 
suit,  and  never  entered  an  appearance,  or 
filed  any  answer  therein,  but  thereafter,  on 
September  21,  1916,  the  said  Sandmeyer  did 
resign  as  such  purported  recover  after  tbe 
filing  of  tbis  suit,  and  after  the  service  of 
notice  bercfln  upon  said  surety  company,  who 
then  and  there  became  aware  of  tbe  acts  of 
conversion  herein  alleged,  and  without  any 
further  application  therefor,  and  without 
notice  having  been  issued  or  served  upon  this 
plaintiff,  tbe  judge  or  the  court  did  attempt 
to  appoint  one  W.  E.  Bridge  as  purported 
receiver  of  said  gravel  company,  and  fixed 
bis  bond  at  910,000,  and  on  September  25, 
1016,  be  and  said  surety  Cfunpany  both  volau- 
tarily  and  for  hire  executed  and  delivered 
and  filed  In  said  cause  another  and  different 
bond. 

That  everything  done  and  attempted  to  be 
done  in  and  about  said  purported  receiver- 
sbip  proceedings  is  void  as  to  jrialntUr  for 
each  of  the  following  reasona: 

(a)  Becanse  of  the  fraudulent  scheme,  jdan, 
and  conspiracy  bexfin  alleged. 

(b)  Because  plaintiff  Is  a  first  h&n  bolder 
and  a  secured  creditor  of  said  gravel  com- 
pany, and  said  Mattem  was  only  a  simple 
account  creditor,  and  not  mtitled,  under  the 
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polntaiflnt  oC  a  ceeriver  wltbgat  m*flf»  of 
proceni  (tr  notloe  npon  plaintUt,  and  ,wltbout 
«ttry  of  an  appeanuoe  In  aald  prooeedlngs 
by  jdalntltt. 

(c)  Becanae  plaintltt  was  net  BenreA  wlUi 
IffocesB  or  notice  ct  aucb  proceedlnsa,  and 
did  not  entv  an  aroatrance  tiiereln,  and  bad 
no  actual  Dotlce  tbereoC. 

(d)  Becanse  the  attempted  appointment  of 
Sandtneyer  waa  bafore  any  petition  or  suit 
or  caoae  of  actltm  for  debt  was  filed  the 
apiOlcant  for  audi  appointment,  and  be  waa 
not  then  and  tbere  a  "creditor"  ot  said  gravel 

(e)  Becanse  tbe  tteta  of  said  defendants  and 
said  purported  reo^ver  were  wltbout  any 
Vcevlona  valid  order  ot  court  authnrlzlng 
tne  same.  . 

(f)  Because  BCattem'a  petition  did  not  state 
(ground  authwlzlng  tbe  appointment  of  a 
receiver. 

That  by  reason  of  the  nntters  alleged  the 
trial  court  never  acquired  any  Jurisdiction 
of  the  property  or  aaaets  of  said  Good  Beads 
Gravel  Otmipany  upon  which  plaintiff  so  held 
Its  Uena.  and  that  all  of  said  defendants,  and 
especially  said  defendant  American  Surety 
Company  of  New  York,  each  and  all  became 
liable  and  bound  to  tbe  plaintiff  for  said 
acts  and  trespasses  and  waste  and  destruc- 
tlon  ot  tbe  assets  of  said  Qood  Boads  Gravel 
Company,  upon  which  plaintiff  so  htid  Its 
Hen,  and,  having  converted,  misapplied,  de- 
stroyed, and  placed  beyond  the  reach  of 
plaintiff  aU  of  said  property,  they  did  in 
furtherance  of  said  acbeme  and  conspiracy 
actually  waste  and  destroy  all  of  jriiaintlff 
eecnrltles,  and  In  consequence  they  are  eacb 
and  all  liable  for  the  payment  of  plain tifTs 
said  d^t,  for  the  reason  all  of  said  property 
sp  wasted,  destroyed,  and  placed  beyond  the 
reach  of  plaintiff  was  In  value  largely  in 
excess  of  the  plaintiff's  said  debt 
■  It  was  further  alleged  that  there  was 
deposited  with  the  Houston  Bank  certain 
properties,  including  certain  Fort  Bend  Coun- 
ty Boad  Bonds,  upon  which  the  plaintiff 
held  Its  lien,  to  be  held  by  said  bank  for  the 
benefit  of  the  i^intlff,  and  that  said  bank 
wrongfully  permitted  said  secnritlea  to  be 
withdrawn,  diverted,  and  aiqpropriated  to 
other  purposes  and  for  the  benefit  of  others. 

It  was  further  alleged  that  defendants 
Scronce,  Baughman,  Hertford,  and  the  Good 
Boads  Gravel  Company  wve  and  are  totally 
Insolvent,  and  that  plaintiff  will  be  unable 
to  realize  its  debt  from  tbe  iHropertles  of 
■aid  defendants;  Oi'at  at  the  time  of  tbe 
aiqiwlntment  of  tbe  recover  tbe  d^endants 
B.  S.  Simmon^  O.  B.  Scronoe,  and  J.  L. 
Bau^^unan  were  the  sole  and  only  directors 
of  said  Good  Boads  Gravel  Company,  and 
that  tbe  defendant  B.  S.  Simmons  was  at 
Bodi  time  and  Is  still  Indebted  to  Good 
BoadB  Gravel  Cmopany  in  tbe  sum  of  $37,600 
on  his  unpaid  sabecriptlon  for  cartel  stock 
of  said  company  which  has  been  delivered 


to  him,  and  for  this  reaeon,  ladepeadeDt  of 

all  other  tteta,  trvepesses,  and  eonveralona 
hwet<tfoce  alleged,  the  dofendant  atnonona 
became  and  la  UaUe  to  plaintiff  for  the  pay* 
ment  ot  said  17,000  nota 

TbB  pUUntUTs  prayar  was  that  It  have- 
jndgDMDt  against  the  deCendaata  O.  B.- 
Scronce  and  J.  U  Baughman  as  tfrtactpals- 
and  makers  of  aald  f7,000  nota^  and  acatoat 
tbe  defendant  Honston  Matl«itl  WrPtwnge 
Bank  of  HouatcHL  aa  tbe  guarantor  ttaoreitf* 
In  tbe  amount  of  tbe  prittdpaU  Interest,  and 
attorn^  fees  dne  on  said  97,000  note^  and 
for  a  foredOBure  of  the  j^aintUTs  mwtgage- 
liens  on  all  of  said  Ft  Bend  County  Boods- 
and  tbe  proceeds  thereof  In  the  bands  <^  any 
and  all  of  said  defendantik  tot  Jndgmoit 
against  all  of  said  defOidanta  for  its  Mat, 
and  fw  a  foredosure  of  all  of  Its  Ileus  asi 
agalnot  all  of  tbe  same,  and  also  toe  Judg- 
ment rescinding  tbe  sale  by  tbe  aald  defend- 
ant Hou8t<m  National  Bxdtange  Bank  €t 
said  $7,000  note  to  the  plaintiff,  and  tof 
damages  In  the  amount  prindpal,  and  in- 
terest and  collection  fees  due  upon  said  note^ 
or.  In  the  alternative,  toi  the  amount  of 
said  $7,000  BO  paid  by  tbe  plaintiff  to  saldr 
defendant  Houston  National  EJxchange  Bank, 
with  6  per  cent  interest  thereon  from  Sep* 
temher  13,  lOlS;  for  Judgment  against  all  of 
said  defendants  for  the  -waate^  ottiveraton, 
and  dlsidpatlon  of  the  property  of  s^d  Good! 
Boads  Gravel  Company,  a  corpnatloBt  and' 
for  a  foredoBure  of  Its  liens  upon  sB  of  said 
propai7,  and  also  for  all  snms  <rf  nfon^ 
reattsed,  collected,  and  ap[wopriated  by  said 
d^endants  In  aald  pretended  recelvendiip- 
proceedings  of  tbe  gravel  proper^  and  other 
assets  ot  said  Good  Roads  Gravel  Company, 
a  corporation,  and  for  the  value  of  all  or 
said  Ft  Bend  County  Bonds  and  all  proceeda 
of  tbe  flO,000  cubic  yards  gravel  contract 
afOTesaid,  and  of  the  J.  D.  Cameron  woric 
upon  the  roads  of  precinct  No.  4  of  Ft  Bend 
county,  Tex.,  so  recdved  and  converted  by- 
the  defendants  as  aforesaid,  and  for  JiMg* 
ment  against  the  defendants,  respectively. 
Jointly,  and  severally,  for  all  moneys,  and 
tbe  property  and  the  value  tbereof  converted 
by  them,  respectivdy,  and  that  th^  eadk- 
be  required  to  disdose,  account  for,  and  to 
pay  into  the  registry  of  the  court  all  such 
property,  moneys,  proceeds,  etc.,  and  tbe 
value  thereof,  according,  to  thdr  Teapective- 
liabilities  as  howlnbefore  alleged. 

That  the  defendant  stockholders  and 
directors  In  said  gravel  company  be  required 
to  account  for  and  to  iwy  into'  laie  regtstry 
of  tbe  court  tbe  unpaid  par  value  ot  thdr 
respective  boIdingB  of  capital  stodc  In  said 
company,  and  for  Judgment  against  Ibenit 
respectivdy,  therefor,  and  for  Judgmrat 
against  the  American  Surety  Company  of 
New  Xork  on  its  said  two  bonds  in  the  anm 
of  tbe  {daintiirB  debt  interest  and  collection 
fees  as  hereinbefore  alleged,  and  for  damagee 
and  waste,  conversion,  and  devastation  of 
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tiie  [dajotur-s  sQci>r1tl«0  aoA  opllateralfl,  'and 
ju^iJimt  sgi^tv^t  W.  Bi  Bridge  la  tlw 
ntm  of-  $10,000  therefor,  and  tor  convcmioa 
of  oU  perwHial  ;properl7,  and  that  all  4»- 
fHidants  be  required  to  disclose  and  account 
for  .  all  tlie  transactions  had  by  tbein  ^flth 
dther  of  said  pretended  receLvera,  and  for 
judgtueut  against  J.  Mattecn  for  the  amount 
of  idalutifTs  debt.  Interest,  and  collection 
fees  tb^eop,  and  for  Judgment  against  the 
partQers  of  said  partnership,  Good  Boads 
Grarel  Company,  and  the  sl&ners,  indorsera. 


Company  are  obligated  ta  pay  btan  the  sun  of 

$3,000.  bogether  with  interest  dna  tfaAvonr 
that  all  Hens,  pledges,  ot^lateral.  and  seouri- 
tles  of  all  kinds  existing  as  securities  for  the 
payment  of  ttn  $7,000  note,  are  Hens,  pledges, 
and  collaterals  to  secure  the  payment  of  said 
$3^  note,  sul^ect  only  to  the  prior  righta 
of  the  plaintiff;  that  defendants  W.  jSl  Blcb- 
i^rds.  Commonwealth  Trnst  Company,  and 
E.  S.  Simmons  bare  converted  to  their  own 
use  said  securities,  pledges,  etc.,  and  did 
procure  the  appointment  of  a  receiver  In 


and  guarantors  of  said  notes,  and  all  partlea  i  the  maimer  alleged  by  the  plaintiff,  who 


assuming  and  guaranteeing  payment  of  said 
notes,  for  the  prlndpalt  Interest,  and  colleo- 
tlon  fees  of  the  plalntUfs  debt,  with  fere- 
dosure  of  *  plaintiffs  lien,  collaterals,  and 
Becorltles  as  against  all  defendants,  and  that 
tU  rlgjits  and  prlorltleB  ipvolved  between  all 
parties  be  settled  and  determined  in  this 
caose,  and  that  all  other  lltlgatloo  pending 
between  any  ot  the  parUes  hereto  and  aald 
pretended  recelTershlp  proceedings  be  stayed 
(fat  the  event  mAi  pretended  receivership 
proceedings  riiall  be  held  valid)  until  the 
determination  of  tbis  cause,  aU  parties  there- 
to being  parties  herein,  and  for  cost  of  suit 

Fl^tUt  further  prays  for  all  other  further 
tod  additional  relief  of  every  kind  and  char- 
acter, whether  &i>ecially  set  forth  herein  or 
mot,  aa  mmj  be  meet  and  proper  to  do  full 
Jnstioe  to  the  plaintiff  in  every  aspect  of  the 
case,  and  to  which  plaintiff  may  show  Itself 
antiUed  eltter  in  law  or  equity. 

The  defendant  T.  F.  Bardlng  filed  answer, 
admitting  as  true  the  allegations  of  the  plain- 
tiff's petition,  except  the  allegation  that  he 
received  nA>ney  or  property  from  the  Good 
Boads  Gravel  Company,  its  receiver,  or  from 
any  other  source,  upon  the  Indebtedness 
owing  to  him  by  said  gravel  company,  which 
said  allegation  he  dented.  And  by  way  of 
erosB-actlon  be  complains  of  the  defendants 
B.  S.  Simmons,  Good  Roads  Gravel  Company, 
J.  Mattem,  W.  B.  Richards,  O.  B.  Scronoe, 
J.  h.  Baugbman,  Commonwealth  Trust  Com- 
pany, and  the  American  Sure^  Company  of 
New  York,  and  for  cause  of  action  he 
adopts  the  allegations  and  prayers  <contB]Bed 
In  the  plaintUTs  petition,  and  also  adopts 
the  allegations  of  fact  as  to  all  defendants, 
vlth  the  exception  of  the  First  State  Bank 
Ot  Columbils,  Tex.,  and  as  contained  in  the 
cross-action  filed  by  said  First  State  Bank. 

He  alleged  further  that  a  E.  Scrooce  and 
J.  L.  Baugbman,  while  doing  bustneas  under 
ttie  firm  wane  of  Good  Roads  Gravel  Com- 
pany, as  alleged  by  the  i^alntlff,  made,  exe- 
coted,  aiHl  delivered  t»  W.  J.  Wray,  T.  F. 
Btrding,  and  A.  G.  Pegg,  in  consideration 
for  valuable  servlees  performed  for  them, 
Qieir  certain  promissory  note  for  the  sum  of 
$3,000,  dated  September  6,  191S,  payable  on 
or  before  eight  months  after  its  date,  which 
■aid  note  was  transferred  to  him.  and  which  la 
now  his  proper^,  wherefore  the  said  Scronca 
and  BaaBbman  ud  tb«  Oood  Boads  OcaT«l 


together  with  the  American  Surety  Company 
of  Mew  Tork  In  this  ree^versfalp  did  un- 
lawfully take  possession  of  and  oonvert  to 
their  own  use  practically  all  the  asseta  of 
said  gravel  company.  His  prayer  was  for 
Jndgmmt  against  all  the  defendants,  except 
the  Columbus  Bank,  for  the  sum  due  on 
said  $8,000  note^  with  a  foreclosure  of  btfl 
liens,  pledges,  and  collaterals,  etc,  against 
an  of  said  defendants. 

The  Houston  Bank  demurred  generally  and 
specially  to  the  allegations  In  the  petition  of 
the  plaintiff  bank,  and  also  to  the  allegations 
in  the  cross-action  of  the  defendant  T.  F. 
Bardlng.  It  denied  generally  the  allegations 
of  both  of  said  x>arties  and  specially  pleaded  : 

"Tbat  ndtber  the  sale  of  said  note  to  plain- 
tiff,  or  the  gaaraoty  of  the  payment  thereof, 
or  the  represeotationa  contained  In  the  letter 
dated  September  10,  1013.  upon  which  pl^- 
tiff  alleges  it  relied  in  purchasing  the  note,  were 
the  acts  of  this  defendant,  or  performed  in 
its  behalf  ot  by  its  authority;  that  if  any  one 
purported  to  act  on  behalf  of  this  defendant 
in  performing  any  of  said  acts,  whldi,  however, 
la  expressly  denied,  saeh  acts,  or  any  of  them, 
were  the  ananthorized  and  individual  acts  of 
the  pereon  acting,  and  not  of  this  defendant, 
nor  has  this  defendant  received  the  benefit  of 
or  ever  ratified  such  act  or  acta,  or  any  ot  the 
transactions  set  out  in  plaintiff's  petition,  nor 
were  ancb  acta  performed  in  the  due  course  of 
this  defendant's  business;  that  this  defendant' 
bad  no  knowle^e  ot  the  sale  of  said  note  to 
plaintiff  or  of  any  of  the  alleged  transaotiona 
and  dreumatanees  and  agreement*  la  reference 
thereto  untO  long  after  the  due  data  of  said 
note." 

Tbat  as  a  matter  ot  fact  ths  plaintiff  bank 
had  actual  and  constructive  notice  of  tbe 
fact  tbat  In  sdllng  said  9Ti000  note  snd  In 
making  the  representations  and  guaranty 
contained  In  the  letter  of  Seiiteinber  10;  1913, 
J.  W.  Hertford  was  acting  bt  bis  Individual 
capacity  and  not  fn  or  in  tbe  Interest  of  tbe 
Houston  Bank;  that  Bwtford  had  no  ua- 
thority  tram  It  to  sell,  ledlsGOnnt  uA  dis- 
count comm»dal  paper,  nor  was  he  aolbcw- 
ized  to  bind  it  by  r^reeentatlone  as  to  the 
solvoicy  of  C  B.  Scronce  and  J.  L.  Baugh- 
man,  or  either  of  them,  and  that  In  the  do- 
ing of  all  of  said  acta  he  was  acting  in  bis 
Individual  capacity,  and  not  for  or  in  behalf 
of  tbe  Houston  itotk;  Uist  It  never  in  writ- 
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iBg  or  otherwtofr  at  any  time  fnannteed  tha 
payment  of  the  77,000  note,  or  ratlBed  ttw 
act  of  Hertford  in  so  dobig. 

It  pleads  the  two-year  statates  of  Umlta- 
tlon  In  bar  of  appeUaofs  rlgtit  to  recover 
agatnat  it,  and  says  tbat  more  than  two  years 
elapsed  from  the  time  the  plaintiff  discovered 
the  truth  with  relation  to  the  matters  and 
things  complained  of  by  it  and  the  filing  of 
Its  suit  against  this  defendant,  to  wit,  July 
6,  1917.  It  Bpedally  denies  that  it  ever  at 
any  time  received  any  benefit  from  the  sale 
of  said  note  by  Hertford  to  the  plaintiff  bank, 
or  that  there  was  ever  deposited  with  It  any 
road  bonds  of  Ft,  Bend  county,  or  any  other 
property,  pled^s,  or  collateral  to  be  held  by 
it  for  the  pnrpbse  of  securing  the  payment 
of  said  note,  or  any  part  thereof.  It  special- 
ly denied  each  and  every  wrong  charged 
against  It,  and  pleaded  esti^pel,  as  will  be 
more  dearly  shown  hereinafter. 

The  defendant  American  Surety  Company 
of  New  York  answered  plaintiff's  petition 
and  defendant  Harding's  cross-action  by,  spe- 
cial demurrers  in  the  nature  of  pleas  of  mis- 
joinder of  parties  and  causes  of  action,,  and 
that  from  the  allegations  of  the  petitions  it 
appears  that  the  receivership  of  the  Good 
Boads  Gravel  Company  is  still  pending  In 
the  district  court  of  Colorado  county,  T«i.; 
that  no  final  accounting  therein  has  been  had 
AS  to  the  acts  of  the  receiver  awwinted  there- 
in, and  that  therefore  plaintiff  and  defend- 
ant Bardlng  are  not  entitled  to  litigate  at 
this  time  and  In  th!s  cause  the  matters  set 
up  as  against  this  defendant  in  this  mattw, 
and  for  this  reason  prays  that  said  cause  of 
action  against  it  be  abated  and  dismissed. 
It  also  pleaded  a  general  demnrrer,  varloas 
special  exceptions,  general  doiial,  and  spe- 
cial answers  to  said  pleadings. 

The  defendant  J.  Mattem  answered  the 
petition  of  the  plaintiff  and  cross-action  of 
defendant  Bardlng  by  special  dmnrrers  In 
Uie  nature  of  vAeaa  of  misjoinder  of  parttes 
and  causes  of  acUon,  nhstantially  as  did 
tba  American  Surety  Ooanpany  of  New  Torfc. 
He  also  pleaded  a  general  demurrer,  some  M 
or  more*  special  exceptions,  general  denial, 
and  spedsl  answers  to  said  i^eadlni^  . 
'  Defotdant  Mrs.  Sophie  Bridge,  executrix 
of  the  wlU  of  W.  B.  Bridge,  who  died  after 
the  Institntlon  of  this  suit,  answered  by  gen- 
eral demnrrer  and  spedal  exception  to  the  al- 
legatloQ  at  the  plaintUTs  petition,  and  to  aU 
allegations  contained  In  any  cross-petition 
in  so  far  as  relatea  to  the  acts  and  things 
dcme  by  her  deceased  linsband,  W.  B.  Bridge. 
She  also  pleaded  a  general  denial  to  all  of 
snch  auctions. 

The  plaintiff  bank  having  dismissed  its 
suit  against  tlie  defendant  First  State  Bank 
of  €oInmbu8.  Tex.,  said  defendant  Columbus 
Bank  filed  its  en>s»petitlon,  asking  for  af- 
firmative relief. 

As  no  appeal  has  been  made  from  the  Judg- 


ment diqpMlng  «f  Om  oOar  Oeftadants  «r 
other  parties  to  this  suit,  the  natore  of  wboes 

answers  have  not  been  stated,  we  deem  It 
nnnecessary  to  make  farther  mention  of 

them. 

The  itor^olng  statement  has  been  made  by 
us  In  an  ^ort  to  condense  the  allegations  at 
the  numerous  and  lengthy  petitions,  cross- 
petitions,  supplemmtal .  petitions,  answers, 
and  Bui^lemental  answers  of  12  or  more  of 
the  several  parties  to  tills  suit,  covering  214 
pages  of  the  transcr^t,  and  we  hope  that  it  Is' 
sufficient  to  present  the  Issues  preeeated  by 
this  appeal. 

On  the  13th  day  of  S^tember,  1920.  the 
demurrers  and  exceptions  of  the  several  par- 
ties came  on  for  hearing.  Upon 'such  hear- 
ing the  court  found  that  none  of  the  matters 
assailing  the  receivership,  as  set  forth  In  the 
plaintiff's  fourth  amended  petltlMi,  could  be 
litigated  in  this  cause,  and  tbereupw  en- 
tered an  order  as  follows: 

"AU  matters  in  this  suit  are  dismissed,  with 
the  exception  of  -the  plaintiffs  cause  of  action 
against  the  makers  of  the  notes  sued  on,  J.  W. 
Hertford,  W.  E.  Ricliards,  the  Good  Roads 
Gravel  Company,  and  the  Houston  National 
Exchange  Bank,  and  the  action  of  T.  F.  Bald- 
ing against  the  miAers  of  the  note  by  him  soed 
upon,  and  the  €k>od  Beads  Oravd  OMapany. 
An  of  said  dismissals  are  to  be  irttiunt  vn}o* 
dice  to  said  parties  to  prosecute  their  dlsMlseill 
causes  of  action  in  any  otter  war  or  coott. 
But  the  action  of  T.  F.  Bardlng  against  the 
defendants,  Scronce,  Baughman,  and  Good 
Roads  Gravel  Company,  named  in  his  first 
amended  answer  and  cross-bill,  is  not  dismissed,' 
but  Is  to  be  heard  with  the  otiier  matters." 

The  demurrers,  .general  and  special,  as 
well  as  all  special  exertions,  having  been 
disposed  of,  and  the  cause  having- been  sub-, 
mltted  to  the  court  uptu  Its  merits,  without 
the  Intervwtlon  of  a  Juryi  judgment  was 
remlwed,  dlsmisdng  the  dtfendants  J.  Bfat- 
tern,  the  First  State  Bank  of  Gfdumbua,  th* 
American  Surety  Company  of  New  Toifc  and 
W.  E.  Bridge  and  ICrs.  StnOde  Bridge^  execu- 
trix, and  ail  ethw  defendants,  except  the  d»> 
fendante  C-  A  Bcnmoe^  J.  L.  Baughman;  J. 
W.  Hertford,  and  Good  Roads  Gravti  Com- 
pany, and  adjudging  that  the  plaintiff,  Cam- 
eron BanlE,  shall  recover  from  ttte  mtd 
Scnmce.  Baughman,  Hertford,  'and  Good 
Roads  Gravel  Company  the  sum  of  $11,778, 
with  Interest  therecm  at  die  rate  of  S  per 
oeat,  Interest  from  date  of  the  judgment  nn- 
tU  paid;  and  it  further  adjudged  that  deed  oC 
trust  Hen  executed  by  the  Good  Beads  Graret 
Company,  O.  E.  Scronce,  and  J.  L.  Banghnwn 
upon  cwtaln  properties  therein  described  be 
fixed,  established,  and  foreclosed  upon  all  of 
said  property  for  the  satisfaction  and  pay- 
ment of  said  judgment 

judgment  was  also  rmdered  In  favor  of  de^ 
fendant  T.  F.  Bardlng  for  the  sum  of  $4,468 
against  C.  B.  Scronce.  J.  L.  Banghman.  and 
Good  Roa^  Grav^  Company,  Incwporated,' 
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Jointly  and  seTerally,  and  tor  a  ttnedmute 
at  fate  mortgase  lien  apon  all  of  said  proper- 
ty In  tba  Judgment  desoibed,  said  Ken  to  be 
Mcondury  to  the  Ucd  of  the  irfaintlff.  Camer- 
on Bank.  The  Judgment  bo  rendered  also 
contains  tbe  following  redtals : 

"It  farther  appearing  to  tbe  eoort  tbat  all  of 
said  prtqterty  is  now  held  and  baa  b«en  dispos- 
ed of  in  the  TecdTeTBhlp  proceedings  in  said 
eoTtrt  in  eaaaa  No.  7982  on  ^e  docket  of  tbls 
nnirt,  styled  J.  Hattam  v.  Good  Roads  Orarel 
Company,  and  b  coaaeqtienee  no  order  of  sale 
ii  daeread  ar  ordarad  aa  to  aaid  proparty,  bnt 
the  aaid  plafartM  and  said  Barding  may  present 
tbair  reBpectfra  Jndgtteata  kerein  rendered  to 
tba  eonrt  in  aaid  veeelTevBlitp  cttose  ftfr  aDaw- 
tnee  and  dasalficatlon. 

'^t  farther  appearing  to  the  court  tbat  tbe 
[riain^  is  not  entided  to  recorer  against  the 
defendant  tile  Hongten  National  Exchange 
Bank,  it  la  therefore,  ordered,  adjndged,  and 
decreed  by  the  court  that  the  plaiotiff  take 
notbinc  by  fta  aoUon -agafaiat  Oi»  aaid  d^wd- 
ant  Hdnatoi  Nattonal  Xxttenga  Bank,  and 
Aat  aaid  ddtadaat  go  banee  withoM  day  ind 
0^  from,  and  against  tta  plafaittK  all 
eoala  by  It  In  tiris  behalf  expended,  for  aB  af 
wbkh  it  may  bare  ita  eneution.** 

Trom  BO  mu(^  ot  tiie  Jadgment  a6  iTmdered 
in  tvror  of  tbe  Houston  Bank,  the  American 
Surety  Company  of  New  Tork,  J.  Mattern, 
lira.  Stable  Bridge,  executrix,  and  the  First 
State  Bank  of  Columbus,  the  Gamecon  Bajik 
and  T.  V.  Barding  have  appealed. 

It  is  ri»wn  tbat  J.  W.  Hertford,  casbl^ 
of  the  Houston  Bank,  and  Oxsbew  Smith  of 
tbe  Cameron  Bank  were  Intimate  personal 
friends,  and  had  been  such  for  many  years; 
that  J.  W.  Hertford  wrote  the  letter  of  date 
September  10,  1013,  pleaded  by  oppeUant, 
whl^  baa  been  celled  beieln,  and  that  In  re- 
ply thereto  OzAaea  Smith,  caeAifer  of  . the 
Camaron  Bank,  wvotathe  followhig  letter: 

"Sept.  U,  1913. 

"Hr.  J.  W.  Hertford,  Cashier,  Hanston  Na< 
uonaj  Exchange 'Bank,  Houston,  Texas— Dear 
Mr.  Hertford:  We  are  kt  receipt  of  yonrs  of 
lOtb,  inclosing  note  of  C.  £.  Scronce  and  J, 
L.  Banghmaa  97^00,  and  wa  ara  plaaaad  to 
credit  yoar  acooiat  with,  a  like  aaumut. 

Tour  letter  read  with  a  amall  amlla.  We 
care  Utde  tot  the  pedigree  of  the  nakera  of 
the  note.  If  yon  say  it  is  all  right,  we  are 
satisfied.  If  yon  have  any  more  ahort-time  ma- 
tnritieB  tbat  yoa  know  are  good  and  a  man  can 
eet  a  living  rate  ont  of  them  I  sbaU  be  glad  to 
have  them.    I  don't  want  very  many  though. 

"Oar  balaaca  with  yoa  (996^)  is  not  an 
indiGation  of  what  we  have  with  the  oth^r  fel- 
lowa.  We  have  some  paper  not  yet  matnrad, 
but  have  entered  Bnay  Street  and  knew  tbat 
we  have  unloaded  rather  at  tbe  reserve  city 
banka  expenae.  I  am  only  a  country  banker, 
but  imagine  yon  are  now  at  tbe  tightaat  time, 
and  I  want  to  do  my  |>art  in  assisting  my 
fricnda.  We  have  joat  aa,  lUtle  at  other  rsaerve 
pt^nta  aa  wa  can  get  along  ivitb  and  you  are 
the  only  account  we  have  4n  South  Tezaa. 

*^e  held  a  asah  fi^elt  .to  gqaraatee  the 


sale  of  tile  Feo^ea  larid  aa  aoon  aa  tiie  title 
is  accepted.  Ton  can  depend  upon  it  being 
takan  care  of  at  maturity.  Yon  bold  It  In 
tbe  form  of  a  note  of  uys^  and  Mr.  Sampaon, 
and  We  bold  the  deed  of  trust  and  all  papera 
on  the  land  here. 
"With  very  best  wishes,  we  remain, 
"Youra  very  tmly, 

"Oxsbeer  Smith.  Cashier." 

By  asslgnmenta  1  to  19a,  IncluBlve,  of  the 
Camenm  Bank,  exc^t  No.  4  It  Is  in  dCect 
Insisted  tbat  tbe  court  eind  In  rafudng  to 
render  Judsment  In  favor  of  the  Cunoroi 
Bahk.  against  tbe  Hoostcm  Bank  tar  tbe  fid- 
lowing  reasMS:  Q)  Tbat  by  reason  of  Am 
fact  that  Hertfbrd  was  the  cashier  of  tbe 
HoustxKi  Bank  at  the  time  he  wrote  tbe  Utr 
ter  of  S^;)tember  10, 1918,  and  made  Qie  sale 
of  the  $7>000  not^  the  Houston  Bank  was 
chargeaUa  wlfli  Hertford's  knowledge,  and 
was  tliercfore  botmd  by  his  acts,  representa- 
tions, and  goarantles;  (2)  that  tbe  Houston 
Bank  was  liable  for  Hertford's  acts,  repre- 
sentations, and  guarantied  by  rattflcatlcm, 
and  by  accepting  benefits  of  his  acts ;  (3)  that 
the  Houston  Bank  was  liable  on  Hertford's 
personal  guaranty  made  in  bis  letter  of  Sep- 
tember 10,  1913,  beoauae  of  its  acceptance  of 
ben«BtB  arising  from  the  -transaction,  in  tbat 
it  got  $7,000  of  the  money  of  tbe  Cameron 
Bank  and  retaTned  tbe  same;  and  (4)  that 
the  Houston  Bank  bad  knowingly  permitted 
certain  securities  pledged  to  tbe  payment  of 
said  $7,000  note,  which  had  been  d^Kwlted 
with  it,  to  be  withdrawn  and  dissipated. 

By  the  fourth  ass^ment  it  la  Insisted 
that  the  court  erred  In  finding  that  the  cauae 
of  actldh  asserted  by  the '  Cameron  Bank 
against  the  Houston  Bank  was  barred  by  the 
two-year  statute  of  limitation  pleaded  by  the 
Houston  Bank;  and  by  the,  remaining  as- 
signments of  said  bank  it  is  insisted  that  the 
court  erred  in.  sustainliag  the  demurrers  of 
the  American  Sorety  Company  of  New  Tork, 
J.  tfattem,  Mrs.  W.  S.  Bridge,  and  others, 
and  dismissing  them  from  this  suit,  for  the 
reason  that  It  was  shown  that  by  and 
through  tbe  recelyershlp  proceedings  the  ae- 
curitles,  etc.,  held  by  aaid  bank  bad  been  dis- 
sipated. 

Believing  as  we  do  that  tbe  akaterial  find- 
ings of  fact  by  tbe  trial  court,  aa  well  as  Ills 
condVBBlenB  of  law,  are  amply  sopported  by 
the  evidoiee  and  low,  we  adorrt  tbe  same  as 
our  own  and  copy  tbam  in  fall  as  tbilows ; 

"IMndingB  of  VacL 

"(1)  I  find  that  the  defendant  J.  W.  Hart- 
ford became  tbe  oasUet  of  the  Houston  Bairic 
about  four  years  b^ore  the  happening  id  tbe 
matters  eqt  of  which  this  suit  arose;  and  that 
he  was  the  caahier  of  the  Houston  Bank  dar- 
ing tbe  month  of  September,  1013,  and  remain- 
ed in  such  position  nntil  the  81st  day  ctf  Janu- 
ary, 1914,  when  he  severed  hla  connection  and 
«ecaK«d  a  position  with  another  Trust  Coai* 
.pany  fa  Hoqatea. 
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Abont  September  6th,  O.  B.  Benmee 
and  J.  L.  Baughman  approaelied  Hertfaid  fai 
an  endeavor  to  have  him  finance  their  part- 
nership— whid)  coQBtgted  of  themselres — in  the 
operation  of  certain  gravel  leases  and  con- 
tracts; that  Hertford  informed  them  that  the 
Houston  Bank  Trould  not  make  the  loap,  but 
that  he  might  place  It  elsewhere.  Tberenpon 
Scronce  and  Bangbman  executed  the  note 
sued  npoB— Introdnced  in  eTidenee— to  them- 
selTea,  Indorsed  same,  and  deliTered  It  to  de- 
fendant Hertford,  with  the  understanding  that 
he  vas  to  negotiate  it,  and  was  to  receive  per- 
sonally for  such  service  the  sum  of  $2,000  by 
way  of  oommisaion,  the  remainder  to  be  paid 
to  the  makers  or  placed  to  their  credit. 

"(3)  In  pursuance  of  this  agreement,  the 
evidence  of  security  offered  by  the  makers,  to 
wit,  certain  deed  of  trust  on  some  gravel  leas- 
es in  Colorado  county,  and  an  agreement  by 
defendant  W.  B.  Richards  to  hold  certain  Ft. 
Bend  County  bonds,  and  the  proceeds  of  a 
gravel  contract  aa  securfty.  were  delivered  to 
defendant  Hertford,  who  had  the  same  exam- 
ined by  one  Monta  J.  Moore,  an  attorney,  and 
personally  paid  Moore  for  same,  and  Moore 
was  not  then  or  ever  the  attorney  for  the 
Houston  bank. 

"(4)  I  find  that  the  Houston  Bank  never  own- 
ed or  held,  or  bad  any  interest  in  the  $7,000 
note,  and  never  advanced  any  money  or  credit 
thereon:  that  th«  Houston  Banh  never  sold,  re- 
diaoounted,  or  delivered  the  (7,000  note  to 
plaintiff,  but  that  same  was  sold  to  plaintiff  by 
defendant  Hertford,  acting  in  his  individn^ 
capacity,  as  hereafter  set  out. 

"(5)  I  find  that  defendant  Hertford  bad  no 
antborlty  from  the  Houston  Bank  to  write  the 
tetter  of  September  10,  1918,  to  plaintiff,  which 
accompanied  the  |7,000  note,  and  contained  the 
offer  to  sell  same  to  [daintiff.  I  find  that  de- 
fendant Hertford  did  not  puiiiort  to  act  for  the 
Houston  Bank  in  said  letter,  but  'acted  for 
himself  and  in  his  own  interest^  and  Us  letter 
plainly  so  states. 

"(6)  I  find  that  it  is  the  universal  custom 
that  when  banks  rediscount  between  themselves 
they  transfer  the  rediscounted  securities  by 
indorsement  and  deliverr;  that  both  plaintiff 
and  the  Houston  Bank  were  national  banks, 
and  this  custom  was  known  to  plaintiff;  and 
that  the  $7,000  note  did  not  boar  the  indorse- 
ment of  the  Houston  Bank. 

"(7)  Defendant  Hertford.  In  said  letter  of 
September  10, 1918.  Individually  guaranteed  the 
payment  of  said  $7,000  note,  and  he  did  not 
set,  or  purport  to  act,  for  the  Houston  Bank 
as  its  agent  or  cashier'in  so  doing. 

"(S)  I  find  that  plaintiff  purchased  the  $7,- 
000  note  relying  upon  the  representations  con- 
tained in  Hertford's  letter  of  September  9, 
191S;  and  in  response  to  his  request  to  send 
remittance  or  advice  of  credit  therefor  the 
Idatntiff,  by  letter  dated  September  11.  1913, 
addressed  to  '3.  W.  Hertford.  Quhier,*  dioae 
the  latter  method,  and  authorised  Hertford  to 
diarge  Its  account  in  the  Houston  Bank  $7,000. 

"(9)  That  Hertford  received  said  letter  on 
September  12,  1913,  and  upon  Its  authority 
made  out  a  'charge  slip'  on  September  13, 
1913,  for  $7,000  against  the  plaintilTs  account 
In  the  Houston  Bank,  and  this  charge  waa  en- 
tered upon  the  boohs  of  the  Hoaston  Bank,  by 
on*  of  its  bookkeepers,  from  sndi  diarge  sl^. 


"(10)  niat,  after  rMeiving  vlahttiUra  let- 
ter of  September  11,  1918,  HerUord  caused  to 
be  withdrawn  on  September  12  and  13,  1913. 
the  proceeds  of  this  transaction.  $7,000,  and 
caused  $5,100  of  same  to  be  placed  to  the 
credit  of  J.  L.  Baughman  for  Scronce  &  Baugh- 
man and  retained  the  balance,  in  which  Scronce 
&  Baughman  acquiesced,  ^900  for  Umadf  aa 
commission. 

"(11)  That  Hertford  withdrew  (he  proeeate 
of  the  sale  of  the  $7,000  1^  meana  of  cadder'a 
checks,  whidi  be  directed  an  Inferior  employee 
to  issue  and  he  signed,  and  that  he  had  sev- 
eral made  to  F.  Kener.  who  was  a  flctitions 
person.  In  order  that  hto  connection  with  this 
transaction  might  not  Iwcome  known  to  the 
.Houston  Bank,  doing  this  to  hide  bia  personal 
interest  in  this  transaction. 

"(12)  I  find  that  the  Houston  Bank  did  not 
take,  apply,  or  appropriate  any  of  the  plain- 
,  tiff's  $7,000;  iKit  that  the  meta  bookkee^ng 
credit  so  caused  to  be  entered  by  ^rtfoxd  ma 
immediately  absorbed  by  the  checks  aggregat- 
ing ^7,000;  that  the  Houston  Bank  was  mere- 
ly the  medium  used  In  passing  this  $7,000  from 
plaintiff  to  the  makers  of  said  $7,000  note  and 
Hertford;  that  the  Houston  Bank  did  not  and 
baa  not  received  any  benefit,  gain,  or  advantage 
by  reason  thereof,  or  because  of  the  sale  of 
the  $7,000  note. 

*'(13>,  I  find  that  no  officer  or  employee  of 
the  Houston  Bank  knew  anything  coneendng 
the  $7,000,  or  of  Hertford's  statement  about 
same,  or  anything  about  the  transaction  con- 
nected with  it  until  after  said  note  became 
due,  some  time  In  March  or  April,  1014;  that 
nothing  concerning  said  note  appeared  on  die 
books,  records,  or  files-  of  the  Houston  Bank, 
except  an  entry,  simply  charging  plaintiff  with 
$7,000  without  showing  what  said  charge  was 
for,  and  entries  charging  the  Houston  Bank 
with  $7,000  for  <^hier*s  checks,  without  show- 
ing their  purpose;  that  Hertford  alone  knew 
of  the  transaction;  that  he  was  personaDy  In- 
terested therein  for  his  own  benefit,  and  it 
waa  necessary  for  him  to  conceal  his  Itnowledge 
in  order  to  consummate  his  deal,  and  he  did 
conceal  the  transaction  in  its  entirety. 

"(14)  I  find  that  Hertford  acquired  his  knowl- 
edge of  the  whole'  of  this  transaction  while 
acting  personally  in  a  matter  in  whidi  he  waa 
pereonally  Interested;  that  when  he  acquired 
his  information  he  was  not  engaged  in  his 
principal's  business,  or  actiiw  In  fartberanee 
thereof,  but  In  fact  deceiving  and  perpetrating 
a  fraud  upon  the  Houston  Bank  and  in  hos- 
tility to  the  interest  of  the  Houston  Bank. 

"(IS)  I  find  that  the  representationB  con- 
tained in  Hertford's  letter  to  plaintiff  of  Sep- 
tember 9,  1913,  were  false  and  untrue;  that 
they  were  material,  and  induced  plaintiff  to  pur- 
chase the  $7,000  note,  but  I  further  find,  as 
set  out  in  finding  4,  that  they  were  made  by 
Hertford  individually,  and  not  as  agent  for, 
or  as  the  act  of,  the  Houston  Bank,  and  that 
plaintiff  gave  credit  to  them  as  Bwtford's 
personal  statements,  and  that  no  officer,  direc- 
tor, or  employee  other  than  Hertford  knew  of 
said  representations,  or  that  they  had  been 
made,  until  some  time  in  March  or  April,  1914. 

"(16)  I  find  that  the  first  notice  or  knowl- 
edge of  this  transaction  the  Houston  Bank  had 
was  in  Mardi  or  April,  1914,  and  that  it  at 
once  disdaimed  all  knowledge  of  the  matter, 


Digitized  by  Google 


Snj  CEITIZEN8*  NAT.  BANE  t. 

(Ufl 

■tatea  to  plaiDtlff  Cbat  It  vas  Hertford's  per- 
sonal transaction  about  wUdi  th«  Houston 
Bank  knew  nothhig,  repudiated  hli  acts,  and 
denied  all  liabOlty  of  any  Mnd  In  connection 
therewith. 

"(17)  With  reference  to  the  contention  that 
the  HoDSton  Bank  vas  the  holder  of  proceeds 
of  a  gravel  contract,  Ft.  Bend  county  road 
bonds,  and  deeds  of  trust  as  secutit;  for  the 
f7,000  note,  I  find  that  no  bonds  or  other 
proceeds  of  anj  grarel  contract,  or  any  other 
funds  to  pay,  or  securities  for,  the  fT^OOO 
mite  were  erer  deposited  with  tiie  Houston 
Bank;  nor  did  safd  Houston  Bank  have  any 
notice  or  knowledge  of  the  existence  of  such 
escrow  or  collateral  agreements:  Hertford 
knew  of  an  agreement  by  vbich  certain  securi- 
ties were  to  be  held  by  the  defendant  W.  E. 
Bidiards.  but  did  not  know  of  the  existence  of 
tiie  escrow  agreement  by  which  bonds  were  to 
be  deposited  in  the  Houston  Bank  until  long 
after  the  eonsununation  of  the  sale  of  the  f7,- 
000  note  to  plalntitC.  I  find  further  that  no 
Ft.  Bend  County  road  bonds  were  erer  the 
property  «r  the  parties  to  sudi  escrow  agree- 
nunt.  but  bet<Ag  apparently  to  J.  H.  P.  Davis 
Jk  Sons,  bankers,  of  Richmond,  Tex.,  and  passed 
tbrotmb  the  Honstoa  Bank  for  collection,  in 
dne  course  of  trade,  on  some  Cincinnati  bank 
•r  bond  house;  that,  at  the  time,  the  Hous- 
ton Bank  knew  of  no  agreement  affecting  them, 
and  the  parties  to  such  agreements  appear 
nerer  to  have  had  title  to  said  bonds. 

"(18)  I  find  that  when  the  $7,000  note  be- 
came due  In  Bfarch,  1914,  and  was  called  to 
the  attention  of  the  Houston  Bank,  it  at  once 
denied  liability  thereon,  denied  it  had  received 
any  benefits  or  securities  therefor,  or  had  any 
knowledge,  but  claimed  then  that  all  of  said 
transactions  were  those  of  J.  W.  Hertford  per- 
Bonally.  Thereafter  plaintiff  dealt  with  Hert- 
ford, who  was  then  working  for  the  security 
company;  sent  the  $7,000  note  to  Um«  and  he 
returned  it  with  a  letter,  sending  three  montiis 
interest  and  asking  an  extension.  No  exten- 
don  was  formally  fjtten,  bat  the  Interest  so 
paid  was  credited  on  the  note,  and  plaintiff 
forebore  to  sue;  that  thereafter  Hertford 
procured  and  plaintiff  accepted,  as  additional 
security,  the  $8,250  note  introduced  in  evi- 
dence, of  the  Good  Boads  Gravel  Company, 
which  bad  succeeded  the  partnership  o^  Scronce 
A  Baugbman.  Some  time  in  the  fall  of  1914 
plaintiff  turned  over  the  $7,000  note  to  the 
Houston  Bank,  wUch  was  atUl  its  correspond- 
ent, requesting  the  latter  to  aid  plaintiff  In 
collecting  said  note  from  the  makers,  defend- 
ants ScroDce  &  Baughman  and  W.  B.  Bich- 
ards.  The  Houston  Bank  did  attempt  to  col- 
lect same  for  plaintiff,  but  was  unsuccessful, 
and  advised  that  receivership  or  bankruptcy 
proceedings  be  resorted  to,  as  all  parties  con- 
cerned were  worthless.  In  Jaly,  1915,  at 
plaintiff's  request,  the  note  for  $7,000,  and 
all  papers  in  connection  therewith,  were  for- 
warded to  plaintilTs  agent,  Ozsheer  Smith,  at 
Columbus,  Tex. 

"(19)  I  find  that  the  Honatoo  Bank  never 
concealed  any  facts  from  plaintiff,  nor  did  it 
make  any  false  or  fraudulent  statements  to 
plaintiff  regarding  said  note  or  its  connection 
therewith.  Further,  that  plaintiff  did  not  ex- 
errise  any  diligence  in  investigsting  the  matter, 
and  the  exercise  of  reasonable  diligence  would 
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have  disdosed  at  any  time  during  the  transac- 
tion, from  its  inception,  the  falsity  of  Hert- 
ford's repreaentationa,  the  absence  of  any  ae- 
eari^  for  the  $7,000  note,  and  all  other  facts 
necessary  to  pla.intiff's  cause  of  action, 

"(20)  I  find  that  plaintiff  actually  knew  in 
Mardi  or  April,  1014,  that  the  Houston  Bank 
repudiated  Hertford's  acts  and  denied  any  re- 
Hponsibillty  therefor,  and  that  plaintiff  had  in- 
formation from  the  Houston  Bank  and  from 
the  file  of  letters  and  papers  turned  over  to 
plaintiff  by  the  defendant  Hertford,  as  early 
as  the  spring  of  1915,  of  tbe  falsity  of  Hert- 
ford's representationa  contained  fn  his  letter 
of  September  8, 1913. 

"(21)  The  Houston  Bank  was  not  made  a 
party  to  this  suit,  which  was  filed  August  81, 
1914.  until  the  filing  of  plaintirs  Thtr^  Amend- 
ed Original  Petition  on  July  6,  m7. 

"Condudons  of  Law. 

"In  view  of  the  fbregoing  findings  of  fact,  I 
h<M  a^  a  matter  of  law: 

fl]  "First.  As  to  (Jbe  contract  of  guaranty, 
that  since  the  Houston  Bank  never  owned  or 
held  the  $7,000  note,  it  could  not,  through  the 
acts  of  Hertford,  or  otherwise,  guarantee  the 
payment  thereof,  since  a  national  bank  cannot 
lend  its  credit  or  becomfe  the  guarantor  of  the 
obligation  of  another,  unless  it  own  or  have 
an  interest  in  the  obligation  guaranteed,  and 
that  soeb  an  act.  If  attempted,  would  be  ultra 
vires  and  void,  particularly  since  the  evidence 
farther  disdoses  that  the  Houston  Bank  re- 
ceived no  benefits  therefrom.' 

"Authorities:  The  principle  Is  well  supported 
In  the-  following  cases  that  a  National  Bank 
has  no  power  to  lend  its  credit  to  any  person, 
or  to  become  a  guarantor  of  the  obligation  of 
soother,  except  upon  obligations  which  it  owns 
or  has  an  interest  in,  and  which  it  is  necessary 
to  guarantee  in  order  to  transfer,  and  that  such 
an  act  la  not  binding  on  the  bank  by  estoppel, 
bat  Is  wholly  void.  California  National  Bank 
T.  Kennedy,  107  U.  8.  307.  17  Sup.  Ct  831; 
s.  c,  42  L.  Ed.  196;  McCormlck  v.  Market 
National  Bank,  160  U.  S.  538,  17  Sup.  Ct.  433, 
41  L.  Ed.  817;  First  National  Bank  v.  Ameri- 
can National  Bank,  173  Mo.  153,  72  S.  W.  1061; 
Fidelity  &  Deposit  Co.  v.  National  Bank  of 
Commerce,  48  Tex.  Civ.  App.  301,  106  S.  W. 
782;  Oroos  v.  Brewster,  50  S.  W.  591. 

[2-4]  "Second.  I  hold  as  a  matter  of  law 
that  Hertford  was  not  acting  as  the  agent  of 
the  Houston  Bank  in  this  transaction,  and  that 
plaintiff  bad  notice  thereof;  that  the  acts  of 
Hertford  in  selling  the  $7,000  note  to  i^intiff 
and  making  the  various  representations  con- 
cerning same,  were  never  ratified  by  the  Hous- 
ton Bank,  nor  were  any  benefits  accepted  from 
such  acts.  The  act  of  Hertford,  the  agent,  in 
passing  the  proceeds  of  this  note  through  the 
Houston  Bank  could  not  ratify  his  previously 
unanthorilzed  acts,  first,  because  an  Mimt  can- 
not, bj  his  acts,  ratify  hia  previously  vnau- 
tborised  acts;  second,  because  ratification  must 
be  bad  with  full  knowledge  of  all  material  facts, 
and  the  Houston  Bank  bad  no  knowledge  of  any 
of  the  material  facta  st  the  time  such  proceeds 
passed  through  its  books. 

"Authorities:  That  ratification.  In  order  to 
be  effectual,  must  be  made  with  the  full  knowl- 
edge on  the  part  d  the  prindpal  f»f  all  the 
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material  facts.  Morse  on  Bonka  and  Banking, 
I  101,  and  authorities  there  cited. 

[5]  "Third.  I  hold  tbat  the  knowledge  of 
Hertford  was  not  Imputable  to  the  Houston 
Bank,  since  his  kuowledge  was  acquired  while 
acting  in  hia  own  personal  interest,  and  not  in 
the  transaction  of  bis  principal's  business,  and 
since  bis  interest  was  hostile  to  that  of  bis 
principal,  and  it  was  necessary  for  him  to  con- 
ceal the  same  in  order  to  consummate  this 
transaction  for  his  personal  benefit  The 
knowledge  of  an  agent  acquired  in  such  man- 
ner is  not  imputable  to  the  prindpal,  for  the 
reason  that  the  law  will  not  presume  that  the 
agent  will  make  disclosures  where  his  interest 
lies  in  concealiug  his  knowledge  from  his  prin- 
cipal. 

"The.  following  authorities  will  support  this 
principle  that  notice  will  not  be  chargeable  to 
the  principal  where  the  agent,  though  nominallj 
acting  aa  mch,  la  naXij  acting  in  hia  own  or 
another's  interest  or  adTcrselr  to  his  prindpaL 
The  theory  upon  which  the  prindpal  Is  charge- 
able with  notice  to  the  agent  is  that  there 
is  a  presumption  that  the  agent  will  communi- 
cate such  knowledge  to  his  prindpal.  Where, 
however,  the  agent  is  acting  in  hia  own  or  an- 
other's interest,  or  adversely  to  his  prlnd)^, 
the  reason  for  tho  rule  faUs,  and  hence  the 
ml*  faUa*  and  the  law  will  not  presume  that 
be  will  In  soeb  case  communicate  to  the  prind- 
pal tacts  which  he  is  interested  in  concealing. 

"Authorities:  Teagarden  t.  Oodley  Lbr.  Co., 
106  Tex.  616,  154  a  W.  973;  Eauffman  ft 
Runge  T.  Robey,  60  Tex.  306,  48  Am.  Bep.  264; 
Innerarity  r.  Bank,  139  Mass.  332,  52  Am.  Rep. 
710;  Frenkel  t.  Hudson;  82  Ala.  158,  2  South. 
768,  60  Am.  Rep.  736;  Dillawaj  t.  BoUer.  135 
Mass.  479;  Gnnster  t.  Scranton  Power  C3o., 
181  Pa.  327,  37  AU.  SCO,  69  Am.  St  Bep.  650; 
AmariUo  Nat.  Bank  t.  Harrell  et  aL,  160  8. 
W.  858;  Bawfcms  t.  Vint  Mat  Bank,  ITS  S. 
W.  163;  Guaranty  State  Bank  Bland  et  aL, 
189  S.  W.  646;  Texas  Xxtan  Agency  t.  Taylor, 
88  Tex.  49,  29  S.  W.  1067;  Harrington  t.  Mc- 
Fariand,  1  Tex.  ar.  App.  289,  21  S.  W.  116; 
Brookhouse  v.  Union  Pub.  Co.,  73  N.  H.  368, 
62  AU.  219,  2  L.  R.  A.  (N.  S.)  993,  111  Am. 
St  Rep.  623,  6  Ann.  Cas.  675;  Baker  v.  Min- 
eral Springs  Co.,  112  Va.  280^  71  8.  ID.  626, 
L.  B.  A.  1917r,  808. 

*^oiirth.  I  hold  as  a  matter  of  law  that  tbs 
Houston  Bank  never  recdved  any  iKKoefit  from 
any  of  the  transactions  sued  upon,  and  has 
never  ratified  or  adopted  Hertford's  acts  in  re- 
lation thereto,  and  it  is  nndisputed  that  Hert- 
ford had  no  previous  express  anthori^  to  do 
the  things  complained  of.  I  therefore  bold  that 
the  Houston  Bank  never  became  liable  for 
Hertford's  act  in  creating  bis  personal  contract 
ruaran^t  nor  did  it  ever  become  liable  1^  ex- 
preas  authority  or  snbseqnait  ratification  or  the 


acceptance  of  -benefits  tor  thooe  of  Ma  acts 
sounding  in  fraud  and  deceit 

"Fifth.  I  further  hold  as  a  matter  of  law  that 
the  Houston  Bank  never  became  liable  by  rea- 
son of  the  various  escrow  agreements,  as  set 

out  in  fin^Ungs  of  fact  No.   ,  since,  first, 

it  had  no  notice  or  knowledge  of  each  agree- 
ments; second,  the  secoritie*  theretn  BOBtioB- 
ed  were  never  depodted  with  the  Houston  Bank 
for  the  benefit  of  tlie  $7,000  note;  and.  third, 
because  It  wpeata  that  the  parties  to  said 
escrow  agreementa  norer.  In  fact  had  tide 
to  said  secaritiea  ao  that  th^  eovid  hare  pledg- 
ed the  same. 

[6-6]  "Sixth.  I  hold  that  plaintiff's  cause 
of  action,  so  far  as  it  soonds  In  fraud  and  de- 
ceit uad  for  the  conversion  of  securities,  io 
barred  by  the  two-years  aUtnte  of  limiUtion, 
more  than  two  years  having  el^tsed  batvooB 
the  time  plaintiff  knew,  or  the  exercise  oC 
reasonable  diligence  ooold  have  known,  the  ex- 
istence of  the  facts  neceaaur  to  its  cause  ot 
action,  and  the  date  when  the  Houston  Bank 
was  made  a  party  defendant  and  I  hold  that 
there  is  no  evidence  of  frandulwtt  eoneealmuit 
on  the  part  of  the  Houston  Bank,  nor  of  rea- 
sonable diligence  in  InvestigatinK  on  the  p^rt 
of  the  plaintiff  bank  aoA  w  wMid  «oB  tbe 
statute  of  limitation. 

"Authoritiea:  That  the  two-year  atatote  of 
limitation  appUes  to  acta  for  frand  and  dec^ 
Coleman  v.  EbcUnf,  188  B.  W.  100;  Boptiek  t. 
Heard.  164  8.  W.  84. 

*'  'It  Is  the  law  in  this  atate  that  neither  fraud 
altme,  nor  Ignorance  of  its  existence,  will  pre- 
vent the  statute  of  limitations  from  naming. 
The  ignorance  ^hieh  affeeta  snch  a  reeolt  must 
be  attended  with  snch  concealment  of  the 
fraud  as  will  prevent  its  discovery  bj  tive  exer- 
dse  of  rMSonaUe  ^licence.'  Prosser  Bank, 
184  S.  W.  T81;  Oalboon  r.  Barton,  64  Tex. 
013. 

"  Thn  mere  tact  Oat  one  has  confidence  in 
another  is  not  snffldent  to  excuse  the  ladt  of 
aUgence  In  inveatigatinff.'  Standford  Finks, 
Tex.  Civ.  App.  80.  90  S.  W.  462. 

"Seventh.  X  condnde  upon  the  whole  ease 
that  there  can  be  no  recovery  against  the  de- 
fendant Honston  National  Bxehange  Bank." 

We  tbink  the  foregoing  findings  ot  fact  and 
ooiudualons  Of  law  render  unnecessary  a  de- 
tailed or  further  dlecuasion  of  the  varioua 
•Baigwtnanf  (tf  either  ai  tbe  appeihinf. 

We  have  readied  the  coodoMon  Out  no 
reversible  error  has  been  pointed  out  by  any 
of  the  asslgnm^ts  of  the  .appdlanta;  henoa 
It  hecfHnea  our  duty  to  affirm  tbe  Judsnunt, 
and  It  Is  accordingly  so  dtma. 

Affirmed. 
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ALTGELT.   (Nt.  66SI.)* 

{CMtrt  of  Otrfl  Appeals  of  Texas.    San  An- 
tonio. Not.  so,  Bchuring 
Denied  Jan.  U,  1922.) 

1.  Work  uH  lakor         No  roaovwy  o« 
tan  ■oralt  aader  terformad  eoitraol  prwrt^ 
lai  oontiageat  oOHpeasatien. 

As  mgtnt  employed  to  sare  property  from 
loss  by  forecloBQre,  in  consideration  odt  reason- 
able compensatioii  to  be  paid  when  debt  was 
paid,  could  not  recover  for  partial  aerrioes  per- 
formed under  a  qnantum  meruit  If  tlie  debt  was 
not  paid. 

2.  LlnltatlOB  of  actions  «=>50(3)  —  Turaing 
over  of  property  to  employer  on  demaad  held 
aot  to  evidenco  repudiation  of  contract. 

"Where  an  agent,  employed  by  a  back  to 
sare  the  property  npon  which  bank  had  a 
aeeoBd  Uen  for  cmnpeaaation  contingent  on  fun 
payment,  pnrdmed  tlie  property  fn  hla  own 
aamo  aad  made  safe  tha  bank's  daim,  and  later 
tamed  over  papers  and  property  to  the  hank 
on  their  demand  before  the  debt  was  fully  paid, 
ftU  necessary  services  tteing  practically  per- 
formed and  nil  that  was  left  to  do  being  to 
accept  payment  when  made  on  collateral,  such 
demand  did  not  evidence  a  repudiation  on  the 
part  of  the  bank  which  would  start  the  ron- 
idnc  of  tiie  statute  of  limitations  against  sn 
actifm  tor  coaipeBsatlon. 

Appeal  <rom  District  Ooart,  Bexar  .Comi- 
ty; Robert  W.  B.  Terrell,  Judg& 

Salt  hj  B.  J.  Altgelt  agalDSt  the  Oommon- 
wealtta  Bank  &  Trust  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

L.  B.  Wiseman,  of  FloresviUe,  Henry  B. 
Ditimaim,  of  San  AntMiio,  and  DibreU  & 
Moeheim,  of  Seguln,  for  appellant 

Boyle,  E^eU  &  Grorer,  of  San  Antonio, 
for  appellee. 

COBBS,  J.  This  suit  was  tastituted  by  ap- 
pellee to  recover  $2,500  from  appellant  upon 
an  allied  contract  of  employment  with  the 
defunct  West  Texas  Bank  &  Trust  Company 
of  wUch  appellant  Is  the  successor,  based 
npon  services  rendered  in  connection  with  se- 
curing, settling,  adjusting,  and  putting  in 
condition  to  be  collected  tbat  certain  claim 
for  a  large  sum  of  money  against  William 
Heuermann  secured  in  1913  by  a  second 
lien  upon  certain  lands  In  San  Patricio  coun- 
ty, npon  which  Thomas  M.  O'Connor,  de- 
ceased, had  a  prior  lien  for  $20,000,  npon 
which,  Heuermann  having  defaulted  in  Its 
payment,  suit  was  brought  and  a  Judgment 
for  $25,000  was  obtained  thereon,  with  a 
foreclosure  of  the  lien  upon  said  property. 
The  pleadings  and  the  statement  of  tl^  ua- 
tore  thereof  set  out  by  either  party  are  en- 
tirely too  long  to  copy.  As  briefly  as  we  can 
state  it,  to  pass  npon  the  demurrers:  When 
appellee  was  called  in  and  employed  to  aid 
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hi  the  collection  and  adjiwtment  of  13m  debt, 
the  property  had  been  adrertlBed  to  be  mM 
to  satisfy  tlie  prior  Uen.  It  waa  alidad  te 
the  petttion,  amons  oCber  tUnss: 

"That  the  West  Tezaa  Bank  &  Tnist  Compa- 
ny desiring  to  protect  Its  indebtedness  due  by 
dte  laid  Heuermann  which  was  secnred  hy  a 
second  Uen  on  the  property  on  which  the  said 
O'Connor  indebtedness  was  a  first  lien,  on  or 
aboQt  November,  1014.  employed  plaintiff  to  act 
aa  its  agent  and  tnistee  in  the  matter,  and  it 
was  agreed  hy  and  between  the  said  plaintiff 
and  tbe  West  Tezaa  Bank  A.  Trust  Company 
*  *  *  that  in  the  event  the  said  indebtedness 
of  the  said  Heuermann  to  the  aaid  West  Texas 
Bank  &  Trust  Company  should  eventually  be 
paid,  that  then  tbe  said  plaintiff  should  be  paid 
a  reasonable  compensation  for  his  seniees  in 
BcMng  as  Its  agent  and  trustee  in  the  premises: 
Bach  compensation  to  be  paid  at  the'  time  and 
when  said  indebtedness  doe  by  tbe  saU  Hener- 
maim  to  the  said  West  Texas  Bank  A  Trust 
Company  was  paid." 

It  was  thw  alleged  that  acting  in  ac- 
cordance with  his  said  employmmt  he  went  , 
to  Slnton,  Tex.,  where  the  aaid  property 
was  to  be  sold  under  said  foreclosure  and 
bid  in  the  property,  paying  $10,000  in  cash 
furnished  by  the  said  West  Texas  Bank  & 
Trust  Company,  and  charged  on  the  books 
of  the  bank  to  plaintiff  as  a  loan,  which  he 
alleged  was  not  in  truth  and  in  fact  a  loan 
to  him,  but  simply  money  advanced  to  be 
paid  on  said  O'Connor  Indebtedness,  and  that 
Willie  he  took  tbe  deed  to  said  property  In 
his  own  name,  In  truth  and  in  fact  It  was  in 
trust  for  tbe  West  Texas  Bank  &  Trust  Corn- 
pan^,  and  that  he  also  purchased  all  of  tlie 
right,  title,  and  interest  of  the  said  O'Connor 
estate  in  aaid  judgmrat  against  said  Heoer- 
mann  for  $15,000,  for  which  said  $15,000  be 
executed  bis  three  Individual  notes  for  the 
sum  of  $6^000  each  and  executed  a  deed  of 
trust  upon  the  property  to  secure  the  pay- 
ment of  the  said  notes,  and  said  O'Connor 
estate  transferred  and  assigned  to  appellee  . 
its  said  Judgment  against  said  Heuermann; 
that  said  West  Texas  Bank  St  Trust  Ocnn- 
pany  was  not  in  a  position  flnancially  to  ad- 
vance tbe  said  $16,000  which  was  necessary 
to  be  paid  to  secure  the  transfer  and  assign- 
ment of  said  Judgment  from  the  O'Connor 
estate,  and  the  representative  of  the  O'Con- 
nor estate  refused  to  acc^t  the  obligations 
of  the  West  Texas  Bank  &  Trust  Company 
for  said  $16,000,  but  offered  to  take  tlie  in- 
dividual notes  of  appellee  for  said  amount 
upon  which  he  would  be  personally  bound, 
secured  by  a  deed  of  trust  on  said  property, 
and  that  it  was  necessary  that  an  assign- 
ment of  said  Judgment  should  be  obtained  for 
tbe  purpose  of  gaining  time  to  afford  an  op- 
portunity to  sell  said  property  so  that  the  said 
West  Texas  Bank  &-  Trust  Company  might 
secure  the  indebtedness  due  it  by  the  said 
Heuermann;  tbat  at  said  time  there  was  a 
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deplonAlo  conUtton  of  the  coantry  due  to  a 
nrere  droughty  and  if  said  land  bad  been 
KAd  ovtrlght  at  foroed  sale  at  said  time  it 
would  not  have  brought  any  more  than  the 
O'Connor  Indebtedness  and  the  said  West 
Tfficas  Bank  A  Tmst  Company  would  liave 
lost  its  indebtedness  due  It  by  the  said 
Henennann,  and  that  plaintiff  therefore  ex- 
ecuted and  delivered  to  the  said  O'Connor 
estate  his  individual  notes  anregatlng  the 
sum  of  915,000  upon  which  he  was  Indivlda- 
ally  and  personally  bonnd,  and  by  reason 
tborectf  he  was  able  to  secure  the  transftt 
and  asslsnmait  of  said  judgment,  as  afore- 
said, and  to  buy  in  said  land  for  $10/)00.  It 
was  then  alleg^  that  actbig  In  accordance 
with  his  instructions  and  as  an  agent  for 
said  West  Texas  Bank  ft  Trust  Company,  lie 
s<4d  a  portion  of  said  iwoperty  eo  ponAased 
by  him  at  said  toreclosnre  sale  lor  980,000, 
taUng  certain  vendor's  lien  notes  which  were 
secured  by  a  lien  on  said  property  and  also 
secured  by  certain  other  vendor's  lloi  notes 
on  other  property.  It  was  then  alleged  that 
,  thereafter,  to  wit,  on  or  about  the  23d  day  of 
January,  191S  (said  foredosure  salA  having 
been  made  on  or  about  the  first  Tuesday  in 
January.  1915),  plaintiff  and  the  said  West 
Texas  Bank  &  Trust  Company  executed  a 
certain  instrument  In  writing,  wblch  said 
instrument  recited  upon  its  face  tbat  appl- 
ied bad  been  «nployed  by  the  said  West  Tex- 
as Bank  &  Trust  Company  to  act  as  its  ag^t 
in  said  matter,  and  reciting  that  the  said 
plaintiff  was  holding  the  title  to  said  prop- 
erty so  purchased  by  him  at  the  foreclosure 
sale  In  trust  tot  the  said  West  Texas  Bank  & 
Trust  Company,  and  the  said  instrument  was 
encnted  for  the  purpose  of  declaring  and 
fixing  the  req^ective  rl^ts  and  llabllitiee 
with  reference  to  said  notes  and  land. 

After  setting  oat  the  contract  made  with 
aro^ee  to  pay  for  the  services,  and  to  turn 
back  to  Henennann  any  excess  over,  a.tt& 
dlsdiarging  his  obligations,  appellee  then 
gives  a  descriptimi  of  the  ftdlure  of  the  West 
Texas  Bank  &  Tmst  Gmnpany  and  the  ren 
organlBftU<m  thereof  by  aK>ellant  company 
for  the  purpose  of  acquiring  and  taking  over 
the  usets  of  tiie  West  Texas  Bank  ft  Trust 
Company  and  assuming  Its  obligations;  It 
having  received  9200,000  out  of  tht  state 
guaran^  fund  provided  tor  under  the  bank- 
ings laws  of  Texas,  and  this  dalm,  with 
others,  thus  becoming  the  property  of  ap- 
pellant company  for  any  uncollected  part  of 
the  Hraermann  debt 

Ai^lant  presented  by  answer  goieral 
and  special  exceptions.  The  special  excep- 
tion objected  to  the  cause  of  acUon  as  pre- 
aeateA  on  the  ground  that  it  was  upon  a  con- 
tract or  agreonent  upon  the  alleged  assump- 
tion of  the  paymmt  of  dtibts  and  liability  of 
the  Wait  Texas  Bank  ft  Tmst  Company,  by 
the  terms  of  which  appellee  was  employed 
as  the  agent  and  trustee  to  represent  the 


West  Texas  Bank  ft  Trust  Ow^uuiy  in  liitt 
collection  of  this  alleged  lnd^>tedness,  and 
further  answered  that  long  b^ore  said 
indebtedness  was '  all  flnafly  paid'  he  had 
turned  ova*,  at  the  request  of  ai^ellant  to 
It,  the  notes  and  collateral  securl^  that  he 
had  secured  as  additional  security,  conv^ed 
the  land,  surrendered  bis  agency  and  tnis- 
teeshlp  to  it,  and  had  severed  his  connection 
with  said  bustsess,  ttun  nnsettled,  and 
vrould  not  be  entitled  to  recover  oompensa- 
tl<m,  if  any  promised  in  the  alleged  contract 
of  employment,  but  only  on  a  quantum  meru- 
it It  denied  any  liability  whatever,  aver- 
ring that  all  the  service  rendered  by  ap- 
pellee were  rendered  to  (he  West  Texas 
Bank  ft  Trust  Company,  and  that  the  appe- 
lant pnrchased  all  the  assets  c£  that  com- 
pany described  hi  sAalntiS's  petition,  and 
denied  any  liability  to  appellee  whatever. 

The  canee  was  submitted  to  the  court  with- 
out a  Jury,  and  the  court  rendered  a  Judg- 
ment in  favor  of  appdlee  against  appelant 
for  the  sum  of  92,260,  with  interest  thereon 
from  March  19,  1919,  at  6  per  cent  and 
costs  aggregating  fS,510. 

The  court,  at  the  request  of  aKWihmt, 
made  and  filed  his  findings  of  fact  and  con- 
clusions of  law. 

The  court  did  not  err  in  not  sustaining 
appellant's  eontoitlon  embodied  in  the  fltst 
asBlgnmait  at  error.  The  reason  assigned  Is 
that  the  cause  ot  action  Is  based  upon  the  al- 
lied assumption  of  the  payment  by  appellant 
of  the  d^ts  and  liabilities  contingent  or  oth- 
erwise of  the  West  Texas  Bank  ft  Trust  Com- 
pany, because  appellee  was  employed  as  the 
agent  and  representative  of  said  bank  to  C(d- 
lect  the  Wm.Heuermann  Indebtedness  se- 
cured by  a  second  lien  on  the  San  Patrldo 
lands,  and  by  such  employment  he  should  be 
paid  a  reasonable  compensation  only  In  act- 
ing as  the  agent  and  attom^  for  the  bank 
In  the  event  the  said  indebtedness  should 
eventually  be  paid,  because  it  is  shown  by  the 
averments  of  the  petition  that  long  before  the 
said  Indebtedness  was  paid  appdlee  turned 
over  the  notes  in  quesHim  and  surrendered 
his  eg«icy  and  tmsteeidilp,  and  severed  his 
connection  witii  said  business  v^ile  it  was 
still  In  an  unsettled  condltton,  and  hence 
would  only  be  entitled  on  a  quantum  memlt 

[11  We  do  not  think  this  assignment  is  a 
proper  deduction  from  the  pleading.  The  as- 
signment Itself  Is  not  clear  or  satisfactory. 
The  pleading  ia  a  very  full  statement  of  all 
^e  facts  pertaining  to  the  services  per- 
formed  In  and  about  securing  and  collecting 
the  claim.  The  appellee  In  his  very  full 
pleadlag  sets  out  a  contract  In  which  he  was 
(mis  to  be  paid  when  the  claim  was  paid. 
It  states  in  detail  and  very  fully  the  person- 
al services  rendered,  going  over  a  very  long 
period  of  time.  He  not  only  saved  the  prop- 
erty from  loss  by  foreclosure  and  sale  un- 
der the  O'Connor  prior  lien,  but  took  It 
over  and  executed  his  p«sooal  obUgation  to 
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tba  O'CoDDon  for  Oe  iHriance  of  $16,000  due 
after  paytas  a  cash  eonaldentioik  of  $10.- 
000  adTanceA-br  Uw  bank  at  tbe  tfane.  He 
tenired  otber  addlUoaai  secari^  from  Heu- 
wmanii,  whkdi  was  turned  over  to  the  bask 
^tbec  In  proceeds  thereftom  or  secoritleB, 
and  lie  executed  to  it  hie  own  pezsoBal  note 
for  $6;263^  to  dose  tbe  transaction  on  its 
books.  It  was  not  appellee's  indlTidnal  ob- 
UsattoD,  but  part  of  the  Heaermann  trans* 
action.  Appellee  nowhere  pleads  for  a  re- 
covery on  the  auantum  meruit,  tibat  la,  tot 
ttie  Taloe  of  serrlcee  rendered  to  any  specific 
Ome^  but  anea  for  the  value  of  the  entire 
tervicea  rend^ed  under  the  terms  of  the 
nattract  Itself,  the  effect  of  which  pleadti« 
was  for  eontlnsaat  services  under  the  con- 
tract, fbat  is,  if  tbe  whole  debt  was  collect- 
9d  he  was  to  be  paid  the  reasonable  valse  of 
the  aerrices  rendered  In  contradlsUnctlon  to 
Qie  Talne  of  services  performed  for  any 
dMirter  period  than  for  its  ultimate  settle- 
ment. If  Uke  d^t  waa  not  collected,  he 
would  not  be  entitled  to  any  compensation 
for  partial  s^vicea  performed  ooder  a  quan- 
torn  memiL 

There  Is  no  merit  in  the  second  error 
agsigned,  that  the  claim  was  barred  by  tbe 
statute  of  llmitatlen  of  two  years. 

Undn>  tbe  terms  of  the  contract  as  found 
tbe  trial  court  and  snorted  by  the  evl- 
deuoe^  tbe  appellee  was  to  receive  no  com- 
penaatttm  for  services  performed  until  the 
Heaermann  Aebt  was  fuUy  paid  up  and  set- 
Qed.  J^bat  occurred  <m  the  19th  day  of 
March  A.  D.  1919,  and  this  suit  was  filed  on 
the  30tb  day  of  May,  l&lfi. 

yam  third  assignment  of  error  is  tluft  tbe 
emrt  dioald  have  found-  that  there  ^as.  a 
rancrilsHon  of  the  contract  beoanae  on  the 
3d  day  of  Jnly.  1910,  the  appellee,  at  the 
reqnert  of  appelant  eoQTeyed  to  It  the  rft> 
iwitfiTig  leo  acres  at  land  hdd  by  lilm  as 
trustee  and  tamed  Over  to  It  all  the  vet^w's 
lien  notes,  collateral  notes,  and  otber  aacari- 
tles  prociured  by  him  In  connection  with  the 
Heaermann  clabn,  the  ^ect  cf  which  ap- 
pliant  ocmtends  was  a  legal  repudIati<m-<of 
Hie  agency  of  appellee. 

[1]  Ihae  was  nothing  to  show  to  aw^ee 
that  appellant  warn  seeking  to  breach  the  con- 
tract and  r^udiate  ibe  obligation  for  such 
valuable  aervloes  performed  for  It  in  and 
about  tbe  ecUeetlon  of  that  claim  or  that  be 
would  not  finally  claim  compmsation  when 
the  entire  colleotloa  was  made,  in  accordance 
with  his  contract.  Such  was  the  contract, 
and  there  is  nothing  to  show  waiver  or  es* 
topiid  on  the  part  of  appellee.  At  the  time 
these  papers  were  turned  over,  all  the  neces- 
lary  services  practically  had  been  performed 
that  woe  required  of  him  that  secured  the 
d^t;.and  aU  that  was  lett  to  do  was  to  ac* 
cept  the  payment  when  made  on  such  oollat 
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erala  Tbne  was  nothing  to  show  any  ef- 
fort mx  tbe  part  of  the  bank  to  repudiate 
the  agreoneot  There  la  nothing  unusual  In 
the  bank  desiring  to  take  over  its  paper  and 
asaets  to  be  held  in  Its  own  cnstody,  rather 
than  to  leave  fhein  in  the  custody  of  Its 
agent  or  tmsteb  Appellee^  caiuM»  of  a<^ioa 
dearly  matored  under  his  contract,  for  eom- 
pensatioa  when  the  last  payment  was  made 
— tt  made  no  difference  whether  Uie  bank 
collected  the  notes  witlumt  calling  on  ap- 
pellee for  farther  service  or  not  It  had 
the  right  to  do  so.  'Dm  third,  fourlSi,  and 
fifth  assignments  are  overruled. 

All  the  asalgnmentB  presoit  the  same  qoes- 
tiotts  practically,  that  is,  that  the  Htbt  being 
r^adiated  1^  tbe  bank  wi  aoth  at  July,  1916, 
the  debt  was  barred  by  Hie  statute  of  limita- 
tion ot  two  years;  and  Uie  ooort  erred  in 
not  holding  that  tbe  suit  was  upon  a  contract 
to  recover  for  partial  services  performed, 
and  tbe  suit  if  treble  at  all  was  on  a  quan- 
tum meruit,  and  not  npon  a  contract  ot 
agreement  executed  by  performance  <tf  Its 
foU  twms  and  otmditions. 

All  these  issues  raised  by  the  sixth,  sev- 
enth, eightli,  ninth,  tenth,  and  eleventh  as- 
s^nments  are  prai^cally  those  embraced  in 
the  first  several  assignments  discussed,  and 
are  overruled. 

The  contract  that  appellee  had  with  the 
West  Texas  Bank  &  Trust  Company  Is  prac* 
tlcaUy  undiluted;  that  it  entitled  him  to 
reasonable  compensation  fOT  the  aervlcea 
rendered  and  to  be  rradered,  and  to  be  paid 
when  the  claim  was  finally  paid,  no  one  seri- 
ously dittos.  TbB  contoitlmi  of  appelant 
seems  to  be  based  upon  the  idea  that  becansa 
he  turned  over  t3ie  prc^mty,  at  appelant* s 
request,  held  by  him  as  Its  agent  and  trustee, 
BO  that  the  bank  could  Check  the  same  up 
and  itself  hold  possession  and  receive  direct 
the  proceeds  of  claims  that  appellee  had  put 
in  Butdk  good  and  merchantable  condition  as 
to  need  no  further  eflorto  on  Us  part  to  force 
payment,  which  app^ant  claims  was  a  re- 
pudlatim  of  app^ee's  contract,  and  there- 
fore limitation  ran  from  that  time.  While 
the  bank  ml^t  have  obli^ted  Itsdf,  as  it 
was  already,  to  hold  aj^tellee  ftee  from  hia 
personal  obligation  to  the  O'Connor  estate, 
he  was  not  in  fact  wh<dly  released  tberettom 
until  tbe  final  settlemoit  and  collection  of 
all  those  obligations.  However  the  bank  may 
have  looked  upon  It  or  dedred  its  action  to 
be  a  rqtadlation  of  tbe  obligation,  it  was 
charged  with  by  its  assumpti<Hi  to  satisfy 
the  deduct  bank's  clear  obligation. 

The  petition  stated  a  good  eaiue  of  aotion 
entitling  appellee  to  recovw  on  the  contract, 
and  the  findings  of  fact  and  condiidons  of 
law  are  auppcwted  by  the  testimony. 

There  la  no  rev«»dble  error  aasU^ied,  and 
the  Judgment  of  the  trial  court  is  affirmed. 
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BAKER  V.  PARTNeV.    (Na.  24«8.) 

^Oonrt  of  Oivll  Appeals  of  Texas.  Texarkana. 
Dsc  22;  1921.  Behearins  Dflnied 
Jan.  S,  1922.) 

1.  Rallreadt  «»3S0(23)  — ABtoaMflt  <rlvw^ 
OMtribvtory  ■a|lf|«nM  it  obttmatai  eraaiiao 
haU  fiaatioa  far  Jary. 

In  an  action  for  injoriea  aostained  by  the 

drlrer  of  an  aotomobfle  truck  stnick  by  a  train 
at  a  badly  obstructed  crossing  at  which  plain- 
tiff testified  trains  on  the  main  track  could  not 
be  seen  before  reaching  such  track,  eridence 
that  be  looked  and  listened  for  trains,  but  did 
not  stop  the  truck  and  go  ahead  or  have  bis 
companion  go  ahead  and  look  for  trains,  hetd 
to  make  a  questioa  for  the  jury  iriiether  he 
acted  aa  a  peraon  ^  ordinarT  pmdenee  woaild 
have  acted  under  the  circumstances. 

2.  Municipal  corporations  $=:>20— Inoorpora- 
tlon  held  sufRdently  proved. 

An  order  of  the  county  judge,  properly  re- 
corded in  the  minutes  of  the  commissioners' 
court,  dedaring  the  result  of  an  election  on  the 
question  of  incorporatlnfc  a  city  and  dedaring 
the  city  incorporated  ae  a  city  «t  more  than  1,- 
006  popnlatton,  evidence  that  the  dty  since  1904 
liad  operated  as  an  ineoi^orated  aty  or  town 
with  appropriate  officers,  constituted  snffid^ 
proof  of  the  legal  incorporation  of  the  dtj  un- 
der BeT.  St  arts.  774,  1011. 

8.  IRaaMpal  oorporatloaa  «sBi22(4)  —  Legal 
adaptlaa  of  ardlaaaea  held  aallalaatly  proved. 

A  certified  copy  of  an  ordinance,  approred 
1^  the  mayor  with  due  proof  ot  puUicatira, 
snffidently  proved  ^e  l^ptl  adoption  of  the 
ordinance. 

4.  Appeal  aatf  error  ^»930(2)— Jary,  «adl»| 
fannra  to  ailtlgata  tfamaaaa,  praaamd  ta 
hava  aenaMarad  amk  faHara  la  awardbn  ian- 
atae. 

Where  the  ^iry  found  apedally  that  plain- 
tiff failed  to  use  or^nary  care  to  mitigate  the  in- 
jury sued  for  by  proper  treatment,  and  the  court 
charged  that  if  the  Jury  so  found  plaintiff  would 
not  be  entitled  to  recover  for  any  injuries  at- 
tributable alone  to  such  failure  on  his  part, 
etc.,  It  win  be  presumed  that  the  jury  duly 
considered  all  the  evidence  with  reference  to 
the  nature  and  extent  of  the  ozi^nal  injtules, 
the  treatment  giren  Um  at  a  hospital,  and  the 
conduct  and  steps  taken  by  him  for  the  relief 
of  his  injuries,  and  that  they  awarded  dam- 
ages after  making  due  allowance  for  any  fail- 
ure by  plaintiff  to  mitigate  his  injuries  1^  sub- 
mitting to  proper  treatment. 

Krror  from  District  Court,  timith  County ; 
J.  B.  Warroi,  Judge. 

Action  bar  Gharlea  D.  Partuey  against 
JanMB  A.  Baker,  receiver.  Judgment  for 
plaintiff,  and  defendant  briuga  errcff.  Af- 
finned. 

The  defendant  in  error,  Charlea  D.  Part- 
ney,  brought  the  suit  for  damages  for  per- 
sonal injuries  by  reason  of  a  coillalon  be- 
tween an  automobile  truck  driven  by  him, : 


and  one  of  the  reeelver'a  paaaanger  trains. 
The  injury  occurred  at  a  pnbUc  atreat  craaa 

log  In  the  dty  llmita  of  Troup,  Tex.  The 
nei^lgence  alleged  la  (D  the  vlolatton  ot  tba 
atatnte  by  taUmre  to  ring  the  and  aoond 
the  whistle  of  tbe  locomotive  a  distance  of 
at  least  80  roda  tram  the  public  croaalng, 
and  (2)  the  TlOlattoii  of  the  aUeged  dty 
ordlnanoa  .lB  numlnc  ttw  train  at  a  rate  ot 
apead  exeeediiv  six  mUaa  an  hoar.  TIm 
receiver  answered  by  general  denial,  and 
specially  ideaded  that  the  Injnrtaa  were  prax- 
imat^  caused  by  the  defoidant  In  enor'a 
own  net^lgence,  and  furOker  specially  pleaded 
that  tlie  Injnry  received  was  ^ravated  and 
increased  by  the  negligent  fatlnre  of  the  de- 
fendant in  error  Co  use  iin^»er  means  or 
treatment  to  heal  cv  effttet  an  ImproTMMnt 
of  his  Injnry. 

The  ease  was  submitted  to  the  jury  oo 
special  issues,  and  they  made  the  following 
special  findings:  (1)  That  there  was  a  fail- 
ure on  the  part  of  tbe  empi<^ee8  operating 
the  locomotive  to  Uow  tbe  whistle  and  ring 
the  bdl  aa  required  by  law,  but  (2)  that  such 
failure  was  not  tbe  proximate  cause  of  tte 
Injury,  and  (S)  that  tbe  operativea  of  the 
locomotlTe  did  run  It  at  a  greater  rate  of 
apeeA  than  edx  miles  an  hour  within  tbe  cor- 
porate limits  of  tiie  town  of  Troup,  in  viola- 
tion of  tbe  city  ordinance,  and  (4)  that  run- 
ning the  locomotive  at  a  speed  in  excesa  of 
six  miles  an  hour  was  the  proximate  oause 
of  the  plalntlfTe  Injury,  and  (5)  that  the 
plaintlfl  was  not  gnllty  of  contributory  neg- 
Ilgoice  on  the  occasioa  of  his  injury.  Tbe 
jury  further  made  ttie  spedal  flndlngs  (1) 
that  tiie  plaintiff  &Ued  to  use  reascmatde . 
care  to  mitigate  hia  tojurlea  by  aubmittinff 
to  proper  treatment,  and  <2)  of  tbe  amount 
of  damages  soatalned  on  account  ot  the  In- 
juries suffered  by  him.  In  accordance  wlOt 
the  findings  of  tbe  jury  the  trial  court  en- 
tered a  judgment  for  the  plaintiff  In  the  suit. 

The  evidence  ahowB  that  Charles  D.  Part- 
ney  was  working  at  the  oil  filUi^  atatlm  of 
the  Texas  Company,  which  was  located  about 
60  yarda  south  of  the  street  In  question,  and 
between  270  and  300  yards  west  of  tbe  place 
where  such  street  croases  the  railway  trade, 
being  the  place  whwe  the  injury  occurred. 
He  was  engaged  in  driving  a  truck  for  Hie 
Texas  Company,  delivering  to  Ita  customers 
lubricating  oils  and  gasoline.  Having  loaded 
the  truck  with  cans  of  oil,  Partney,  wltli  a' 
companion,  started  from  the  oil  station  to 
the  business  part  of  Troup,  going  east,  and 
was  in  the  act  of  crossing  Oie  main  line 
track  of  the  railroad  at  a  public  and  much- 
travded  street  grade  crossing  within  the  cor- 
porate limits  of  Troup,  when  the  locomotlTe 
of  a  passenger  train  going  north  etru^  the 
truck  and  severely  injured  Partney,  who  was 
driving,  and  killed  hia  companion.  The  main 
line  of  the  railway  runs  north  and  aouth. 
A  public  rtreet  of  tbe  town  of  Troup  runs 
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north  of  and  by  the  oH  filling  statloD,  ex- 
tending east  scroas  the  ri|^t  of  way  and 
railway  track,  to  and  heyond  the  trasineBs 
portion  of  Troup.  There  are  three  tracks 
at  that  crossing:  The  main  line,  a  side  track 
next  and  between  12  and  IS  feet  weat  of  it, 
and  anothw  side  track  next  and  west  of  the 
first  Bide  track.  The  grade  of  the  street  as 
It  approaches  the  crossing  is  ascending  to- 
wards the  east.  The  contour  of  the  ground 
or  street,  beginning  "about  30  steps"  from 
the  crossing.  Is  described  as  being  like  "go- 
ing down  a  hill  into  a  swag  as- deep  aa  or  a 
little  deeper  than  a  num's  head,  llke«  little 
valley — is  steep  and  pulls  a  team  hard  to 
pull  It"  South  of  the  crossing  and  beside 
the  main  line  track  there  Is  located  an  ice 
platform  about  20  feet  high,  with  dirt  plied 
under  it,  which,  to  one  traveling  east  on  the 
street  approach  to  the  crossing,  obscures  the 
view  of  a  train  on  the  main  line.  The  sec- 
tlon  of  the  town  of  Troup  near  and  surround- 
ing the  street  and  crossing  north  of  the  oil 
station  is  built  up  wiUi  residences.  At  and 
btfore  the  time  of  the  injury  there  had  been 
placed  and  left  on  the  side  track  next  the 
main  line  a  string  of  box  cars  extending  on 
each  side  of  the  crossing,  leaving  an  opening 
at  the  crossing  of  about  25  feet  Partney 
testified,  and  his  testimony  is  not  contra- 
dicted, that  as  he  approached  the  crossing, 
driving  about  miles  an  hour,  he  listened 
for  a  train;  that  he  did  not  see  any,  and  was 
not  aware  of  any  approaching  train  because 
of  the  obstructlona  of  the  Ice  platform  and 
railway  embankments  and  cars,  and  because 
warning  of  its  approadi  by  blowing  the 
whistle  or  ilnging  the  bell  was  not  given.  Be 
testified  that  his  car  was  not  making  any 
unnroal  noisfc  Further,  he  says,  Just  as  he 
emerged  from  between  the  box  cars  on  the 
side  tracks,  and  before  the  truck  readied  the 
main  line  track,  be  leaned  forward  end 
looked  in  both  directions,  and  then  saw,  for 
the  first  time,  the  passenger  train  approach- 
ing and  within  a  short  distance  of  him,  but 
too  late  for  him  to  avoid  or  escape  the  colli- 
sion either  by  his  getting  out  or  in  the  opera- 
Uoa  of  the  truck.  According  to  the  evidence 
the  passenger  train  was  approaching  the 
croa^ng  at  a  si>eed  of  about  25  miles  an 
hour.  Tbere  Is  evidence,  and  the  Jury  found, 
that  the  whistle  was  not  sounded  and  the 
bell  was  not  rung  as  a  warning  of  the  train's 
approach.  The  passenger  train  was  going 
downgrade,  and  making  but  little  noise  in 
nmning.  The  evidence  showed  that  the  town 
of  Troup  was  Incorporated  under  the  laws 
of  Taxaa  aa  a  town  of  1,000  inhabitanta,  and 
after  Its  Incorporatton  had  enacted  an  ordi> 
ffcvffUtMig: 


TTliat  9WtTT  pezaon  ronnins  any  railroad  train 
or  loeomo6Te  on  any  railroad  within  the  cor- 
porate limits  of  the  dty  of  Troup  shall  in  ap- 
proa^ilnf  the  llmfts  of  the  corporation  <A  the 
reduce  the  speed  of  audi  train  or  loeomo- 
$ln  to  ais  ntfes  a»  ham  or  laas,  and  aludl  not 
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ran  such  train  or  loeomotire  at  a  speed  ez- 
ceedinf  aix  miles  an  boar  within  said  corporate 
limita  of  aaid  dty." 

The  jury  found,  and  there  Is  evidence  to 
sut^rt  the  finding,  that  there  was  a  viola- 
tion of  the  terms  of  the  ordinance  on  the 
part  of  the  operatives  of  the  passenger  train, 
proximately  causing  the  injury  in  suit 

It  appears  in  evidence  that  Partney  bad 
passed  over  the  crossing  that  morning  before 
the  injury.  In  going  from  his  hom<B  to  the 
place  of  work  at  the  filling  station ;  and  he 
testified  that  he  was  aware  of  the  condition 
of  the  crossing  and  the  obstructions  as  they 
were  at  the  crossing  and  surrounding  it  be- 
fore the  tdme  of  his  injury,  and  before  he 
proceeded  to  go  over  the  crossing  at  the  time 
he  was  hurt.  At  the  time  he  passed  over  the 
crossing  in  the  morning  there  was  no  train 
tbere  or  about  there.   He  testified: 

"I  did  not  know  that  morning  whether  or  not 
the  train  had  passed,  and  I  did  not  know  at 
that  time  about  what  time  the  passenger  train 
was  due  to  go  north  oat  of  Troup.  There  was 
nothing  that  attracted  my  attention  to  the  ap- 
proach ol  the  train  before  it  came  out  from 
the  box  cars  snd  atrnetares  fhare.  There  waa 
nothing  that  attracted  my  attentim  and  gave 
me  Information  ao  that  I  knew  or  underatood 
that  the  train  was  eomlng  nntil  It.strudi  us. 
*  *  *  If  X  had  heard  the  whistle  blow  or  the 
bell  ring,  or  had  heard  or  known  that  the  train 
was  coming,  or  if  I  had  heard  it,  I  would  have 
stopped.  I  did  not  hear  any  noise  of  the  train, 
and  did  not  know  one  was  around  there.  The 
first  I  saw  of  the  train  I  Just  got  a  glimpse  of 
it  and  at  that  tlma  it  looked  Uke  it  was  some 

0  or  8  feet  away.  I  had  not  aeen  the  train 
at  any  point  before  that  time.  *  *  *  In  the 
operation  of  the  automobile  It  was  neither 
practicable  nor  atife  to  have  stopped  my  anto- 
mobUe  CD  the  grade  and  kilted  the  engine  and 
get  out  After  I  got  to  the  first  track  if  I  had 
stopped  the  engine  after  I  got  to  the  top  of 
the  grade  of  the  street  and  killed  the  engine 
and  got  out  to  see  or  send  some  one  to  see, 

1  would  have  had  to  stop  my  engine  and  killed 
it  Inside  of  the  awitchea  there.  I  did  not  know 
whether  or  not  anybody  was  switching  thera 
in  the  yards  at  the  time.  If  I  had  atopped 
my  engine  after  I  got  on  top  of  the  dump 
and  got  to  the  flrat  aide  track,  anywhere  be- 
tween the  aide  track  and  the  main  tradt,  I 
would  have  t>een  in  danger  of  being  crushed 
between  the  cars  if  there  had  been  switch- 
ing in  the  .yards.  There  was  not  any  place 
after  I  reached  the  top  of  the  grade,  going 
up  to  the  crossing,  nntO  I  got  to  the  main 
line  track  where  T  eonid  ha^  atopped  my  ei«lne 
and  killed  It  wlthoat  betng  In  duger  at  b<ring 
crashed  hf  the  eara  If  awitdiing  waa  going  on 
in  the  yards  and  knocking  cars  across  the 
erosdng.  When  I  got  to  the  main  Une  traek  I 
looked  in  both  fflreetlras." 

On  GToas-atamination  Partney  testlfled: 

"I  knew  the  main  line  waa  open  for  aarvtea 
whva  I  weat  on  it  and  I  knew  then,  as 
aa  now,  and  have  known  for  years,  that  a  graat 
many  trains  paased  along  tte  nwtai  ttn  of  fte 
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nflway.  and  that  a  person  might  expect  one  at 
any  moment.  As  I  drove  out  on  the  main  line 
I  leaned  ovev  mj  Bteering  wheel  to  peep  to- 
ward the  TroQp  depot,  and  I  did  peep  that  wi^. 
and  the  other  way  ea  well,  to  see  if  a  train  wae 
comiDg.  I  peeped  over  there  because  I  thought 
one  might  be  coming.  I  thought  it  might  come, 
and  that  is  the  reason  why  I  was  looking  for 
it,  I  was  expecting  it.  Tes;  I  could  have  stop- 
ped there,  in  5  or  6  feet  of  tlie  rails,  and  sent 
the  bo;  who  was  wiUi  me.  I  oould  have  stop- 
ped aiywhere  before  I  cot  to  the  crossing,  and 
I  Gonld  have  got  out.  Tea;  I  Inew  when  I 
drove  np  there  that  If  a  train  were  coming 
from  either  direction  that  I  conid  not  see  it. 
Yes;  I  knew  that  the  aame  passenger  train 
went  ont  of  Troup  every  morning." 

The  Jury  made  the  finding  of  fact  that  Mr. 
Partnear  was  not  gnilty  of  contributory  neg- 
llgence,  and  there  la  evidence  to  warrant 
inch  finding.  The  evidence  also  mpports  the 
tmding  of  the  jury  as  to  amount  of  damages. 

Bulloch,  Eamey  &  Story,  of  Tyler,  and  N. 
B.  Morris,  L.  W.  Morris,  and  Dabney  &  King, 
all  of  Houston,  for  plaintiff  in  error. 

Johnson,  Edwards,  and  Hughes,  of  Tyler, 
for  defendant  In  error. 

IMVY,  J.  (after  Btating  the  facts  as 
above).  [!■]  The  first  assignment  of  enoi  Is 
predicated  upon  the  refusal  of  the  trial  court 
to  give  a  requested  peremptory  Instruction 
to  the  jury  to  return  a  verdict  for  the  de- 
fendant The  point  made  is  that  under  the 
evidence  Mr. .  Partney  drove  onto  the  track 
In  front  of  the  approaching  train  without  ex- 
ercising reasonable  care  to  discover  It,  and 
was  guilty  of  contributory  negligence  as  a 
matter  of  law.  It  is  believed  that  under  the 
evidence  it  was  an  Issue  of  fact  for  decision 
by  the  Jury  of  whether  or  not  Mr.  Partney, 
in  attempting  to  cross  the  track  as  he  did, 
acted  as  a  person  of  ordinary  prudence 
would  have  acted  under  the  same  circum- 
stances. Considering  the  condition  and  situ- 
ation of  the  crossing  at  the  time,  and  the 
care  the  plaintiff  did  take,  the  evidence  Is 
not,  we  think,  such  as  to  leave  no  room  for 
ordinary  minds  to  differ  as  to  the  conclusion 
to  be  drawn  from  it  touching  the  degree  of 
care  under  the  circumstances  used  by  him. 
Trochta  v.  Railway  Co.  (Com.  App.)  218  S. 
W.  1038;  Bines  v.  Arrant,  225  S.  W.  767; 
Hines  v.  Meeser,  "ZlS  S.  W.  611.  This  assign- 
ment of  error,  as  well  as  the  seventh  assign- 
ment, we  conclude  should  be  overruled. 

[2]  The  second  assignment  of  error  is  pred- 
icated upon  the  court's  charge  as  follows: 

"Under  the  or^ance  of  the  of  Troup 
the  operataves  of  the  locomotive  in  Question 
were  forbidden  to  ran  the  same  within  the  cor- 
porate limits  of  the  said  dty  at  a  greater  rate 
of  speed  than  6  mfles  an  hour.  If  the  opera- 
tirea  of  the  locomotive  ran  the  aame  as  It  ap- 
proached the  crossing  and  passed  over  the 
same  at  a  rate  of  speed  in  excess  of  6  miles  an 
hour,  tiiw  they  would  be  gufl^  of  uvUgenefl." 


The  objection  made  to  the  charge  la: 

"There  is  no  proof  in  this  case  that  the 
town  of  Troup  is  legally  incorporated  under  the 
laws  of  the  state  of  Texas  as  a  munldpality, 
or  that  there  wag  an  ordinance  legally  adopted 
and  published  forbidding  the  running  of  trains 
within  its  limits  in  excess  of  6  miles  an  hour.** 

•There  was  introduced  In  evidence  the  order 
of  the  county  Judge  of  April  2, 1903,  properly 
recorded  in  the  minutes  of  the  commission- 
ers' court,  declaring  the  result  of  an  election 
held  for  that  purpose,  and  the  Incorporation 
of  the  city  of  Troup  as  a  city  of  more  than 
1,000  population;  and  there  is  evidence  that 
the  city  of  Troup  has  operated  as  an  ln< 
corporated  city  or  town  during  and  since 
1904  to  the  present  time  under  the  general 
laws  of  the  state,  having  a  mayor,  aldermen, 
city  attorney,  and  marshal.  There  is  Also  in 
evidence  a  certified  copy  of  the  ordinance  of 
the  town  of  Troup,  passed  November  0,  1904, 
approved  by  the  mayor  of  the  city,  with  due 
proof  made  of  Its  publication.  There  is,  we 
think,  sufficient  proof  of  a  legal  incorpora- 
tion. Articles  774  and  1041,  B.  S.  And  the 
ordinance  was  sufficiently  proT«i  to  have 
been  legally  adopted.  In  view  of  this  proof 
there  can  be  no  further  question  made  in 
this  case  as  to  the  legality  of  the  corporate 
existence.  Anderson  Co.  v.  Hallway  Co.,  S2 
Tex.  288;  Carthage  v.  Burton,  51  Tex.  Civ. 
App.  195,  ;il  B.  W.  440.  The  assignment  la 
overruled. 

[3]  The  sixth  assignment  of  error  is  di- 
rected to  the  amount  of  the  verdict  as  being 
excessive.  The  Jury  did  answer  that  the 
plaintiff  failed  to  use  ordinary  care  to  miti- 
gate the  injury  by  proper  treatment.  But 
the  court  instructed  the  Jury,  in  estimating 
the  damages: 

'Hiat  U  in  answering  qneatloB  8  yon  find 
that  the  plaintiff  failed  to  nse  sneh  means  or 
to  anbmit  to  such  treatment  as  a  person  of 

ordinary  prudence  would  have  used  or  submit- 
ted to  under  the  same  drcumstances  to  heal 
his  injury  or  to  effect  an  improvement  in  the 
same  or  avoid  aggravating  the  same,  then  the 
plaintiff  cannot  recover  for  any  injuries  which 
the  evidence  may  show  are  attribntable  alone 
to  sudi  failure  on  hie  part,  if  any;  but  he 
would  be  entitled  to  reoorer,  if  at  all,  the 
damages  only,  if  any,  which  are  directly  at- 
tribntable  to  the  original  injuries,  not  indnding 
any  increase  or  aggravation  of  injuries  or  con- 
dition which  the  evidence  may  show,  if  any,  is 
attributable  to  any  such  failure  or  neglect  of 
the  plaintiff." 

[4]  It  will  be  presumed,  in  Tiew  of  the 
charge,  that  the  Jury  dnly  considered  all 
the  evidence  with  reference  to  the  natnre 
and  extent  of  the  original  injuries,  the  treatt 
ment  given  at  the  hospital,  and  the  conduct 
and  steps  taken  by  the  plaintiff  for  the  re- 
lief of  his  injuries,  and  that  they  awarded 
damages  after  making  due  allowance  for  any 
failure  of  the  plalnttlT  to  mitigate  hla  in< 
Jurie*  1v  anbmltttng  to  proper  matment 
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Then  Is  ecHksldeiable  erldence  of  Injary  ot 
B  pftrmnnwit  charactiar,  disabling  th6  plain- 
tiff from  bis  nsual  work,  and  tbe  finding  of 
the  Jury,  as  within  their  province,  as  to  the 
amount  of  damages,  Bfaoold  not,  we  think, 
be  disturbed;  there  being  no  passion  or  bias 
Indicated  In  any  way  in  the  record. 
Tiw  Judgment  la  aJSrmed. 

On  Rehearing. 

We  grant  the  request  of  plaintiff  In  error 
for  the  incorporation  in,  and  we  hereby  in- 
clade  in,  the  <^lnlon  disposing  of  this  case 
the  following  testimony  glvoi  by  Partney: 

"Yes;  when  I  drove  between  the  ends  of 
those  two  big  automobile  freight  cars  standing 
on  the  side  track  nearly  2  feet  away,  and  when 
I  drove  out  from  there  approaching  the  main 
line  of  tbe  railway,  I  had  to  drive  to  where  my 
engine  would  be  hit  by  a  train  before  I  could 
see  up  and  down  tbe  track,  and  as  I  drove  out 
on  that  main  line  track  I  leaned  over  my  steer- 
Ing  wheel  to  peep  towards  the  Troup  depot, 
aod  I  did  peep  toward  the  Troup  depot  and  all 
the  other  way  as  wdl,  to  aee  if  a  train  waa 
eoming.  I  looked  both  ways  for  that  purpose, 
and  it  was  coming  right  there  at  that  time; 
liiat  la  right.  I  peeped  over  there  becaape  I 
tboaght  one  might  be  eoming,  sare,  I  tfaooght 
it  mi^t  come,  and  that  is  the  reason  why  I 
-  was  looking  for  It,  I  was  expecting  it.  *  *  * 
If  X  did  not  atop  and  take  any  precaution  in 
the  world  ta  time  to  see  a  train,  eo  aa  to 
save  myself,  I  did  not  see  any  negligence  in  it; 
I  didn't  hSv'e  any— no,  I  did  not  stop  in  time 
for  «  train  passing  there  to  have  failed  to 
Ut  tiie  track.  Mo;  I  did  not  get  a  view  up 
and  down  the  main  line  of  the  railroad  In  both 
dfarections,  or  In  either  directkm,  for  an  ap- 
proaching train  before  my  truck  got  in  reach 
of  a  passing  train.  Yes;  I  knew  when  I  drove 
VP  there  t^t  if  a  train  were  eoming  from  el- 
ttier  direction  that  I  could  not  aee  it** 


BAKER  V.   BRrOGES.     (No.  2469.) 

(Court  of  OvU  Appeals  of  Texas.  Tezarkana. 
I>e&  SSt,  1921.  Behearing  Duded 
Jan.  5,  1822.) 

1,  Appeal  and  error  «:=>I068(3)— Incorrect  def- 
inition of  ordinary  care  and  neoligence  held 
Immaterial. 

Where  It  was  not  claimed  that  the  evidence 
(fid  not  abundantly  Justify  the  finding  of  the 
iury  on  the  issue  of  negligence,  an  assignment, 
complaining  of  error  in  the  coQtt's  abstract 
definition  of  ordinary  care  and  negligence*  is 
without  wror. 

2.  NeflligenoB  «=3l4I  (3)— Deflnttion  of  oontrlb- 
■tory  negllBence  sufllelent. 

A  definition  of  contributory  negligence  in 
the  charge,  which,  though  not  as  full  as  it 
might  have  been,  was  sufficient  to  enable  the 
Jary  to  understand  what  eontribntory  negligence 
aa  ttsed  in  tho  diarge  meant,  waa  snfiMent 
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Error  from  District  Court,  Smith  Oounty; 
J.  B.  Warren,  Jodgei. 

Action  by  L.  3.  Bridges  against  James  A. 
Baker,  receiver.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Bulloch,  Bam^  &  Story,  of  Tyler,  and  N. 
B.  Morris,  Dabney  &  King,  and  U  W.  Har- 
ris, all  of  Houston,  for  plaintiff  in  error. 

Johnson,  Edwards  &  Hn^ies,  ot  Tyla,  for 
defeftdaiU  In  error. 

HODGES,  J.  The  judgment  aroealed  from 
hi  for  |6S0,  tbe  value  of  an  automobile  de- 
stroyed In  a  collision  at  a  railway  crossing 
la  the  tasm  ot  Tronii.  The  n^Ugence  r^ed 
on  was  the  &Uure  to  rii^  the  bell  aod  blow 
the  whistle  as  required  by  law,  and  nmnliu! 
the  train  at  a  greater  rate  ot  qwed  than 
was  permitted  by  the  ordinances  of  tiie  town 
ot  Troup.  The  evidence  shows  that  the  rail- 
road at  that  point  runs  practically  north 
and  south.  At  the  time  of  the  accident  Part- 
ney, the  driver  ot  the  automobile,  approached 
the  crossing  from  the  east.  The  main  line 
of  tbe  railroad  was  obscured  by  an  elevated 
icehouse  and  strings  ctf  box  cam  standing  on 
the  switch  tracks,  so  that  an  approaching 
train  conld  not  be  seen  until  the  automoMle 
was  dangerously  close  to  the  tracks.  Partney 
testified  that  he  approached  the  crossing  at 
a  low  rate  of  speed.  He  Tjas  unable  to  see 
an  approaching  traija  from  his  portion  on  tbe 
truck.  He  looked  as  best  he  could,  and  lis- 
tened for  Q  tralD,  but  neither  saw  nor  heard 
one.  He  stated  that  If  the  whistle  had  been 
blown  or  the  bell  rung  he  could  have  heard 
It;  but,  falling  to  hear  anything  that  indi- 
cated that  a  train  was  approaching,  he  at- 
tempted to  cross.  When  he  discovered  the 
train  it  was  too  close  to  avoid  a  collision. 

The  issues  of  negligence  on  the  part  of 
the  train  operatives  were  submitted  to  the 
Jury,  and  found  against  the  plaintiff  in  error. 
There  is  no  contention  In  this  appeal  that 
tile  evidmce  waa  Insuffidoit  to  warrant  those 
findings. 

The  complaint  is  that  Partney,  the  driver 
of  tbe  truck,  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  and  that  a  per- 
emptory instruction  should  have  been  given 
in  favor  of  the  appellant.  The  assignment  Is 
overruled.  The  state  ot  the  evldrace  Justified 
the  court  in  submitting  that  Issue  to  the  Jury, 
and  the  finding  of  the  Jory  has  abnndai^t 
support  In  the  testimony.  Trochta  v.  M.,  K. 
&  T.  By.  Ca  (Com.  App.)  218  S.  W.  1038; 
Hlnea  v.  Arrant.  225  S.  W.  767;  Hines  t. 
Messer,  218  S.  W.  6U,  and  cases  dted. 

[1]  Plaintiff  In  error  also  comj^alns  that 
the  court  erred  In  the  abstract  d^nltion  of 
"OTdlnary  care"  and  "negligence."  The  as- 
algmnent  la  without  merit  If  the  deflnlttai- 
was  Incorrect,  th«re  Is  no  c<mtentloa  tluit  the 


^Btfiir  othM  «MM  SMiama  totia  nA  iEBY-NUHBBB  lo  all  Ker-Numbered  DIsertaSBd  Indaxei 


170 


280  80UTHWB8TBIBK  RBFORTEB 


eriOaioe  does  not  abandaaay  Justify  the 
finding  of  the  Jury  upon  that  issue. 

[2]  It  Is  also  contended  that  the  court  er- 
red In  defining  "contributory  negligence." 
While  the  definition  was  not,  perhaps,  as 
full  as  it  might  have  been,  it  was  sufficient 
to  enable  the  Jury  to  understand  what  "con- 
tributory negligmce"  as  used  In  the  charge 
meant  Hie  assignment  Is  overruled. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


BAKER  V.  FIELDS  it  ut.   (No.  ^470.) 

(Court  of  CStH  Appeals  of  Texas.  Texarkaaa. 
Dee.  22, 1921.  ReheBrlng  Denied 
Jan.  ff.  1922.) 

1.  N«|l)geaoe  «=3l36(30) —Railroads  «=s>350 
(2t)— CoBtHbutory  DBgilflence  of  porsoa  rid- 
lai  oa  tniok  going  over  obttraetod  erosslai 
lieW  qoostiOR  for  Jaiy. 

'Hie  mere  fiact  that  ons  killed  when  the 
truck  on  which  he  waa  riding  was  struck  by 
a  train  waa  with  the  driver  of  the  tmck  when 
he  passed  over  the  same  crossing  shortly  be- 
fore the  aeddWDt,  and  so  had  an  opportunity 
to  know  the  conditions  hhidering  the  view  at 
the  crossing  and  the  danfer  involved  in  pass- 
ing over  it,  did  not  show  negligence  as  a  mat- 
ter of  law  In  being  on  the  truck  at  the  time 
of  the  accident,  or  that  the  driver's  negligence, 
if  any,  was  imputable  to  Um,  In  the  abaence  of 
any  showing  that  they  were  engaged  in  a  Joint 
enterprise,  that  deceased  had  a^thfng  to  do 
with  the  operation  ni  the  truck,  or  that  he  had 
any  control  over  or  right  to  0rect  the  driver 
in  its  opwation. 

2.  Ap^  aatf  error  «»I004(8)-Mo  reversal 
for  daamaa  for  daath  whea  so  showing  of 
passlea,  itSb,  and  vtrdiot  nt  naalfastly  ax- 
ossshro. 

Where,  in  an  action  for  the  death  of  plain- 
tiff's 9on,  19  years  old,  there  is  nothing  to 
show  that  the  jury  was  influenced  by  passion, 
prejudice,  or  other  improper  motive  in  finding 
a  verdict  for  $7,000,  and  ft  is  not  manifestly 
exeesdve,  the  appellate  court  will  not  snbsti- 
tute  its  Judgment  for  that  of  the  Jury  and 
trial  Judge  as  to  the  aom  which  would  conden- 
sate defendants  for  th»  loaa  Incwrad  Itr  ttism. 

Error  from  District  (3ourt;  Smith  Coun- 
ty; J.  B.  Warren,  Judge. 

Action  by  G.  A.  Fl^ds  and  wife  against 
James  A.  Baker,  receiver.  Judgm«it  for 
plalntUEa,  and  defendant  brings  error.  Af- 
firmed. 

This  appeal  la  fmn  a  Judgment  against 
plaintiff  in  error  In  favor  of  defendants  In 
error  for  $7,000,  the  damage  the  Jury  found 
they  Bostained  by  the  death  of  their  son  Al- 
bert, 19  yeaia  old,  who  waa  killed  May  8, 
1920,  in  a  common  between  an  antonu^e 
trade  In  which  he  was  riding  and  one  of 
plaintiff  in  errorV  trains. 


It  appealed  from  teetlnuuky  beard  at  ^le 
trial  that  the  colli  si  on  occurred  at  a  point 
in  the  corporate  limits  of  tiie  town  of  Troup 
wh^e  a  pnUlc  road  croaaed  tracks  of  the 
International  it  Great  Northern  Railway, 
operated  by  plaintiff  In  error  as  reoriver. 
The  crossing  was  an  unusually  dangerous 
one,  because  of  the  fact  that  tlie  view  of 
persons  traveling  the  street  approaching  It 
was  BO  obscured  by  objects  on  and  along  the 
tracks  as  to  i^event  them  from  seeing  ap- 
proaching trains  before  they  reached  It 
Ono  ParCney,  21  years  old,  an  employe  of  the 
Texas  Company,  and  engaged  in  carrying  its 
products  from  Its  plant  across  the  railway 
company's  tracks  from  the  business  part  of 
Troup  to  customers  to  said  part  ot  said 
town,  was  driving  the  truck  at  the  time  the 
colllal<m  occurred.  Partem,  accompanied  by 
the  deceased,  had  been  to  said  plant, 
where  he^  assisted  by  the  deceased,  loaded 
the  truck,  and  was  returning  still  accom- 
panied by  the  deceased,  to  the  buatneaa  put 
(Ht  the  town.  Partney'a  account  of  the  aoct 
dttit,  testifying  as  a  witness,  was  as  DoDowi : 

"I  was  driving  the  track,  sitting  on  the  left- 
hand  side  of  the  seat,  coming  toward  the  cross- 
ing where  the  collision  occurred.  As  I  come 
up  the  grade  there' at  the  crossing  I  was  look-- 
ing  and  listening  for  a  train,  bvt  I  did  not 
hear  any,  and  I  could  not  see  anyUiIng  <rf  one. 
Just  as  I  drove  oa  the  crossing  a  train  bit  the 
truck  between  the  motor  and  the  seat.  I  never 
did  see  the  train.  It  knodrad  me  nneonsdons. 
Albert  Fields  was  In  the  trade  with  me  at  the 
time,  and  on  the  right-hand  side  of  the  seat. 
The  collision  broke  my  leg.  knocked  me  un- 
consdons,  bmlsed  my  Up  anA  the  lower  part 
of  my  back,  bmiaed  my  head,  skinned  my  hand, 
and  wrenched  my  back.  *  •  •  Neith^  Fields 
nor  myself  saw  the  train  or  loeonotive  In  qoea- 
tion  before  it  reached  the  crosibVf  and  ve 
did  not  and  could  not  have  seen  it,  because  the 
box  cars  and  the  ice  platform  cut  off  oar  view. 
The  engine  stnidi  the  track  Juat  as  it  got  on 
the  track." 

On  special  issues  submitted  to  them  the 
Jury  found  that  plaintiff  In  error's  employes 
In  charge  of  the  train  were  guUty  of  ne^- 
gence  which  was  a  proximate  cause  of  the 
collision.  In  that  they  did  not  (1)  sound  the 
whistle,  nor  (2)  ring  the  bell,  ot  the  engine 
as  the  train  approached  the  crossing,  as  the 
law  required  them  to,  and  (3)  operated  the 
train  at  a  greater  speed  than  6  miles  an 
hour,  in  violati<m  ot  an  ordinance  of  said 
town.  The  Jury  further  found  tiiat  n^thK 
the  deceased  nor  Partney  waa  gidtty  of  eon- 
trlbutory  negUgence. 

Bulloch,  Ram^  &  Story,  of  !I^ler,  and  N. 
B.  Morris,  L.  W.  Bforrla  and  Dalm^  ft  King, 
all  ot  Houston,  for  plaintiff  In  error. 

Johnatn,  Edwards  ft  Batfhea,  ot  TyUSf  for 
defendants  in  error. 
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WHJ/SON,  O.  J.  (after  stating  Ibe  facts 
aa  abOT«).  [1]  Tbe  contention  presented  by 
Msignnients  nnmbored  I  and  6  la  that  It  ap- 
peared fh»n  tbe  testimony  that  the  deceased 
was  guilty  of  oontrlbotory  n^^lgence  as  a 
matter  of  law.  Practically  all  tbe  testimony 
relied  on  to  support  the  contuittoii,  it  ap- 
pears from  idalntlff  In  eitor's  brief,  was  wltb 
reference  to  acts  and  omissions  of  Partney, 
tbe  driver  of  the  truck,  and  not  to  conduct 
of  the  deceased.  That  testimony,  so  far  as 
it  referred  to  tbe  deceased,  showed  only  that 
be  accompanied  Partney  to  the  Texas  Oonb- 
pany'fl  plant,  where  he  helped  him  load  the 
truck,  and  was  sitting  beside  him  In  tbe 
trw^  at  tbe  time  tbe  ctAUaloa  oocurred.  It 
did  not  show,  nor  have  we  found  anything  in 
the  reond  showing,  that  Partney  and  the 
deceased  were  ei^ged  In  a  joint  enterprise, 
or  that  the  deceased  had  anything  whatever 
to  do  with  the  operation  of  the  trucfc,  or  any 
control  over  or  right  to  direct  Partney  In 
tbe  operation  thereolL  Certainly,  tbe  mrae 
fact  that  tbe  deceased  was  with  Partney 
when  the  latter  passed  over  tbe  crossing  In 
going  to  the  Texas  Company's  plant,  and  so 
had  an  importunity  to  know  the  condltkm  of 
the  crossing  and  tbe  dangor  Involved  In  pass- 
ing over  tt,  did  not  show  tliat  be  was  gaUty 
ot  negligence  as  a  matter  of  law  In  being  In 
tbe  truck  at  the  time  of  the  acddeat.  And, 
as  plainly,  it  did  not  show,  if  Partney  was 
guilty  of  negllgetice,  that  bis  uegUgence  was 
Imputable  to  the  deceased.  Railway  Co.  v. 
Wentzel,  2X4  S.  W.  710;  RaUway  Ca  v.  Olb- 
Ban,  8S  &  W.  862.  So,  we  think,  the  con- 
tention ahenld  be  orermled,  whether  It  Is, 
as  loresented  by  the  assignments  and  inropo- 
ritUma  under  same  rtfwred  to,  tbat  deceased 
was  himself  guilty  of  negUgencOi  or  Is,  aa 
Indicated  by  testlmimy  relied  on  In  tbe  brief 
aa  anpiKirtlng  it;  tbat  Partner  was  guilty  of 
negligence  wtilch  was  Imputable  to  tbe  de- 
ceased. 

[I]  Tbe  assignment  attacking  tbe  verdict 
and  Judgment  as  excessive  also  is  overruled. 
TtuxB  ia  nothing  in  the  record  Indicating 
tbat  tbe  Jury  were  Influenced  by  "passion, 
pvejndlee,  w  other  Immvper  motive"  In  find- 
ing tbe  amonut  they  did,  and  we  cannot  say 
that  amount  is  "manifestly  excessive." 
Hence  the  rule  applicable  would  not  warrant 
tbia  court  in  substituting  Its  Judgment  for 
that  of  tbe  Jury  and  trial  Judge  as  to  the 
sum  wtkldi  would  compensate  defendants  In 
error  for  tbe  loss  they  incurred  by  the  death 
of  their  son.  Batlway  Ca  v.  Dorsey,  66  Tex. 
148,  18  S.  W.  444;  Texas  Eflectrle  Co.  v. 
Wbitmore,  222  8.  W.  644;  Railway  Go.  v. 
Dodd.  167  8.  W.  238;  RaUway  Co,  v.  Mc- 
Graw,  65  S.  W.  756;  Railway  Co.  v.  01m- 
stead,  56  Tex.  av.  App.  96,  120  S.  W.  506: 
RaUway  Co.  r.  Blalack,  128  S.  W.  706;  Rail- 
way Ga  V.  OHb,  68  Tex.  Civ.  App.  78.  132 
8.  W.  480;  RaUway  Ca  v.  Meal,  140  8.  W. 


396;  Freeman  t.  Orashel.  14B  S.  W.  605; 
Railway  Oo.  v.  Hynes,  21  Tex.  Civ.  App.  34, 
50  S.  W.  624.  "We  are  not,"  as  the  Supreme 
Court  said  they  were  not,  In  tbe  case  first 
dted,  "better  prepared  for  Judging  what  la 
a  proper  verdict  in  such  case  than  any  weU- 
quallfled  Juror." 
Tbe  Judgment  is  afflmed. 


GRIFFITH  V.  WYNNE.   (No.  8596.) 

(Coon  of  ClvU  Appeals  of  Texas.  Dallas. 
Dec  a,  1021.   Rehearing  Denied 
Jan.  14, 1922.) 

1.  Estoppai  «s>48— Veader  asd  psrohasar  4» 
334(7)— Grantor's  seeosd  oonveyaDcs  of  per* 
tloa  or  land  to  one  acqulrlNO  tltla  hy  advers* 
pDssatalen  set  fraud  on  first  grantee^  eitlWaf 

him  to  reeover  f«r  dsfiotew^. 

Where  grantor  ezecnted  warranty  deed  con- 
veying  a  spedfled  number  of  aerts  and  put 
grantee  in  possession  of  the  land,  bat  there- 
after, and  after  such  deed  had  been  pUced  of 
record,  executed  a  qoltdidm  deed  to  a  portion 
of  the  land  previously  conveyed  by  warranty 
deed  to  third  person,  who  took  posseasion  cod 
acquired  title  by  adverse  posBeasion,  the  gran* 
tee  under  the  warranty  deed  coold  not  recover 
tbe  loss  sustained  from  the  granbw  so  theory 
that  Us  acts  constltated  a  fraod  upon  the  title 
convcTCd.  since  tbe  seneral  covenants  oi  war- 
ranty extended  merely  to  defects  existing  In 
the  title  at  the  time  of  the  execution  of  the 
deed,  and  did  not  pfeclude  grantor  from  tiiere- 
after  acquiring  title  to  all  or  any  portion  of 
land  by  deilse,  pnrchase,  inheritance,  gift,  or  by 
adrsrse  possession  under  tbe  atatate  of  Umita- 
thma. 

2.  LlnltatlaR  of  actions  «b928(!)  — Two^nar 
statnto  of  limitations  applloable  to  flrairtes's 
astleo  for  loss  oanssd  by  onoter^  sabosqaeat 
oonvsyaaee  to  tbM  par^. 

Orantee's  ranse  of  actitm,  If  any,  against 
grantor,  vAo  after  execotion  of  deed  oonveyed 
a  portion  of  tbe  land  to  third  party,  came  with- 
in tbe  tvo-year  statute  of  lunitations  prescrib- 
ed for  actions  "for  debt  where  tbe  Indebtedness 
is  not  evidenced  by  contract  in  writing." 

3.  Llnttatlon  of  aetions  «=al04(2)  —  Graates 
whe  permitted  grantor's  ssbsequent  graates 
to  acquire  title  by  adverse  possession  oould 
not  avoid  statute  of  llnltatlons  by  grantor's 
fraadulent  acts. 

Where  grantor,  after  execution  of  deed, 
conveyed  a  portion  of  tbe  land  to  third  party, 
who  took  posaessiOD  and  acquired  tiUe  by.  ad- 
verse poasessioD  as  against  grantee,  the  gran- 
tee, in  action  for  fraud  against  grantor,  could 
not  avoid  the  effeet  of  the  statute  of  limitations 
by  alleging  certain  fraudulent  acts  on  the  part 
o£  crantor  whereby  be  was  prevented  from  dia- 
covering  the  alleged  fraudulent  acts  and  conduct 
on  the  part  of  the  grantor  in  reference  to  con- 
veyance of  land  to  third  par^,  since  third  par- 
ty's possession  of  the  lai^  was  sufficient  to  pot 
grantee  upon  inquiry. 


^3»roraUMr< 
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4.  Notice  «=»^WhfttavM>  Is  iotlM  woigk  to 
•xolte  anention  It  notloe  of  wiMt  mliht  hay* 
bee«  diaoovered  by  Uqalry. 

WhatoTer  is  notice  enough  to  excite  atten- 
tioD  and  pat  the  party  oo  his  guard  and  call  for 
inquiry  is  also  notice  of  everything  to  which  it 
ia  afterwards  foand  that  tnck  inquiry  might 
have  led,  although  aU  vas  unknown  for  irant 
of  fuTeatigation. 

Appeal  from  District  Conrt.  Kaufman 

County;  Joel  B.  Bond,  Judge. 

Petition  by  W.  C.  Orlffltb  against  W.  B. 
Wynne.  Judgment  of  dismissal,  and  plain- 
tiff appeals.  Affirmed. 

Thomas  B,  Bond,  of  Terrell,  tor  appellant 
Wynne  ft  Wynne,  of  Kaufman,  ftor  appellee. 

TAUGHAN.  J.  One  Tbomas  L.  Sawy^, 
as  idaintifr,  filed  his  petition  on  the  12th  day 
of  April,  1918,  in  the  court  below,  against 
one  W.  C.  Griffith  as  defendant,  alleging,  In 
^ect,  that  plaintiff,  on  the  24th  day  of  July, 
1911,  purchased  from  said  defendant  300.2 
acres  of  land  situated  in  Van  Zaudt  county, 
fPex. ;  tliat  said  defendant  showed  said  plain- 
tiff the  land,  and  stated  and  represented  to 
him  at  the  time  that  same  contained  309.2 
aares,  and  that  he  QAainUff)  relied  on  said 
representations  of  said  defendant  in  buying 
said  land,  etc,  ^ch  was  purchased  by  said 
pUlntiff  for  flie  sum  of  $6^000,  or  919.40  pra 
acre;  that  said  plaintiff  teUed  to  amvey  to 
said  defendant  the  fnll  cpm];demait  of  809.2 
acres;  that  said  idaintiff  had  no  reason  to 
believe  that  aald  trwjt  contained  a  leas 
uombor  of  acres  until  tlie  year  1917,  when 
he  dlscorered  by  a  survey  of  said  tract  of 
land  that  same  only  c<mtalned  267.64  acres, 
there  being  a  shortage,  In  fact,  la  said  tract 
of  land  of  41Ji6  acres,  wherry  said  plaintiff 
was  caused  a  loss  and  damage  In  the  sum 
of  9810.42. 

Said  defendant  W.  C.  Griffith  filed  bis  an- 
swer May  27,  1918,  consisting  of  general 
exception,  g^ieral  denial,  and  special  plea 
making  his  immediate  vendor,  W.  B.  Wynne, 
a  party  defendant  to  said  suit.  Wynne  filed 
his  plea  of  privilege  to  be  sued  in  Van  Zandt. 
the  county  of  his  residence,  and,  subject 
thereto,  his  answer,  consisting  of  general  de- 
murrer, general  denial,  and  certain  special 
pleas. 

Trial  was  had  between  said  parties,  re- 
sulting In  the  trial  court  sustaining  the  plea 
of  privilege  of  said  W.  B.  Wynne  and  order- 
ii^  said  cause  as  to  him  transferred  to  Van 
Zandt  county,  and  rendering  judgment  In 
favor  of  plaintiff  (Sawyer)  against  the  de- 
f^dant  W.  C,  Griffith  for  the  sum  of  $810.42. 
Said  cause  was  appealed  by  the  defendant 
Griffith  to  this  court,  resulting  in  the  Judg- 
ment of  the  court  below  being  affirmed  as 
against  the  defendant  Orlfflfih  (appellant  In 


said  appeaO,  and  rerened  and  zenanded  as 
to  W.  B.  Wynne  on  the  ground  that  the  court 
erred  In  sustaining  the  plea  of  privilege  filed 
by  said  Wynne,  etc:  For  a  foU  of  tibe 

proceedings  had  in  the  court  bdow,  as  weU 
as  in  the  Conrt  of  Appeals,  as  between  aaid 
parUes,  Griffith,  Sawyer,  and  Wyute^  sea 
Oriffitli  T.  Sawyer  et  aL.  221  &  W.  «8T. 

After  said  cause  had  been  reversed  and 
remanded  said  W.  O.  CMffltti  ffled  In  the  trial 
pourt,  oo  December  1,  iaso,  what  ia  twmed 
"plaintiff's  second  amended  original  petition,'* 
amaiding  his  amended  answer  against  W.  B. 
Wynne;  ttie  Utigatton  from  this  time  being 
only  between  W.  G.  Griffith  as  plaintiff  (ap- 
pellant tn  this  appeal)  and  W.  B.  Wynne  as 
defoidant  (appellee  in  tUa  appeal).  In  view 
of  the  fact  that  the  cause  was  determined  by 
the  trial  court  sustaining  general  and  special 
exceptions  urged  by  appellee  to  appellant's 
petition,  deem  it  advisable  to  here  quote 
the  following  material  allegations  from  said 
petition: 

"This  plaintiff  says  that  he  purchased  said 
tract  of  land  on  December  26, 1907,  from  W.  B. 
Wynne,  who  on  that  date  executed  to  this  plain- 
tiff his  general  warranty  deed  conveyiog  to  this 
plaintiff,  W.  G.  Griffiti^  the  S09.2  acres,  and 
represented  to  this  plaintiff  that  said  tract  of 
land  contained  tliat  nnmlwr  (Mf  acres  and  there 
was  that  number  of  acres,  as  repiresented,  in 
fsct,  a  few  acres  in  excess  of  the  300.2  acres, 
to  wit,  about  6  acres  excess.  This  plaintiff 
says  that  he  immediately  placed  bis  deed  (made 
him  by  W.  B.  Wynne),  on  December  6,  1006, 
upon  the  deed  records  of  Van  Zaodt  eonnty, 
Tex.;  that  at  the  time  and  ever  since  said 
date  this  pUUitiff  residod  in  TeneU,  Kaufman 
county,  Tex.,  about  36  miles  distance  from  said 
tract  of  land.  •  •  •  This  plaintiff  says  that, 
said  tract  of  land  being  a  considerable  distance 
from  his  home,  inaccessible,  plaintiff  only  went 
upon  it  few  times  after  he  purchased  it,  first 
few  years,  and  inspected  it,  and  each  time  be 
inspected  it  found  no  adverse  occupants  or 
claimants  to  any  portion  of  it  In  fact,  this 
plaintiff  says  that  be  had  no  reason  to  suspect 
that  there  would  be  any  adverse  occupants  or 
claimants  to  any  portion  of  the  land,  becanaehe 
had  relied  upon  the  utmost  and  in  addition 
thereto  had  the  record  title  to  said  laad  ex- 
amined by  a  competent  attorney  from  an  ah* 
Bttact  furnished  by  W.  B.  Wynne,  and  the  title 
so  examined  at  the  time  of  the  purchase  proved 
to  be  a  good  title  satisfactory  to  plaintilTa  at< 
tomey,  *  *  *  and  at  the  time  of  the  sale  of 
said  tract  of  land  to  this  plaintiff  W.  B.  Wynne 
had  a  good  title  thereto,  as  shown  by  the  mb- 
Btract  fumiBhed,  and  there  was  in  reidity  309.2 
acres  in  the  tract   •   *  • 

"The  defendant,  W.  B.  Wynne,  well  knowing 
that  he  had  previously  conveyed  the  said  tract 
of  land  to  this  plaintiff,  and  with  fiill  knowledge 
and  notice  that  this  plaintiff  was  the  owner  of 
said  tract  of  land,  conveyed  as  heretofore  al* 
leged,  did  on  the  26th  day  of  May,  1009,  repre- 
sent to  one  J.  G.  Fields  that  he  was  the  owner 
of  the  following  described  tract  of  land,  a  part 
of  the  Jno.  Blair  survey  in  Tan  Zandt  oonnty, 
Tex.  [here  follows  the  fidd  notes  pn^erly  de* 
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friMnx  bj  coorM  and  dlftance  4S  aere«  of  land, 
part  ol  tiia  809^  acre*  deaeiibed  in  the  deed 
cxeeatcd  by  appellee  Wynne  to  appellant,  Grif- 
fith], and  on  aaid  date  the  said  W.  B.  Wynne 
•old  and  conveyed  by  written  deed  the  said  4S 
acres,  widi  foil  notice  and  knowledge  that  the 
48  acres  was  a  part  ot  the  land  previously  coq- 
Teyed  to  this  plaintiff  by  him,  and  he  sold  and 
conveyed  aaid  tract  of  48  acres  for  the  sole  and 
•only  purpose  of  defraading  tbis  plaintiff  of  the 
48  aeroa  or  its  valae.  Tbis  plaintiff  aaya  that 
ht  did  not  haTe  the  800^  aeraa  anrTeyed,  be- 
canoe  there  waa  no  necessity  therefor,  as  all  of 
the  land  was  there  as  called  for  in  the  deed 
from  "Wynne  to  Griffith  until  Wynne  conveyed 
to  Fields  the  48  acres,  and  bat  for  the  fraud  of 
Wynne  in  depriving  and  taking  from  plaintiff 
the  48  acres,  Thos.  Sawyer  would  have  received 
the  same  quantity  of  land,  309.2  acres,  this 
plaintiC  purdiased  from  W.  B.  Wynne,  and 
tibwe  wonid  bavo  bean  no  Jodgtaent  rendered 
asainst  tbis  plaintiff  for  the  shortage;  that  by 
and  through  the  fraudulent  act  and  conduct  of 
W.  B.  Wynne  toward  this  plaintiff,  as  herein 
alleged,  he  transferred  the  ^  acres  of  land  by 
'quitclaim  deed,  conveying  to  Fields  the  48  acres, 
put  him  in  possession  of  the  same,  well  know- 
ing tlmt  he  had  theretofore  conveyed  said  48 
acres  to  this  plaintiff;  that  the  said  J.  0.  Fields 
imnedintaly,  to  wit,  on  tbe  8th  day  (rf  October, 
IHOIK  i^aeod  m  tbe  deed  rooords  tti  Tan  Zandt 
■conn^t  TeZq  tbe  deed  of  conveyance  to  tbe  48 
acxes  from  W.  B.  Wynne,  with  full  record  no- 
tice to  Fields  and  actual  notice  to  W.  B.  Wynne 
that  said  48  acres  was  a  part  of  the  land  pre- 
viouely  conveyed  to  this  plaintiff  by  W.  B. 
Wynne,  all  of  which  waa  unknown  to  this  plain- 
tiff, be  having  no  notice  or  knowledge  of  the 
fraud  tbns  perpetrated  upon  him  by  W.  B. 
Wynne  and  no  reason  to  suspect,  believe,  or  an- 
ticipate that  such  fraud  wonld  be  perpetrated 
as  was  done;  that,  by  and  through  the  fraud 
of  W.  B.  Wynne,  J.  O.  Fields  had  acquired  a 
good  limitation  title  to  said  48  acres  of  land, 
he  having  had  bis  deed  upon  record  for  more 
than  5  years,  paying  taxes  on  the  land,  etc.,  and 
under  the  laws  of  Texas  has  acquired  a  good 
title  by  limitation  to  the  48  acres  as  against 
tids  plaintiff  and  Thos.  Sawyer,  and  but  for 
■the  fraud  of  Wynne,  J.  O.  Fields  could  not  and 
would  not  have  acquired  any  title  to  said  48 
acres  audi  as  could  or  would  have  defeated  this 
idaintiff  or  Sawyer  out  of  tbe  land.  The  fraud 
of  W.  B.  Wynne,  as  herein  alleged,  and  the  lim- 
itation title  of  J.  G.  Fields,  was  not  discovered 
hy  W.  G.  Oriffith  until  March,  1917,  less  than 
two  years  after  tbe  filing  of  this  suit,  service 
-of  citation  on  W.  B.  Wynne,  and  his  answer  filed 

on  day  of  ,  1918.   Tbe  fraud  was 

then  first  discovered  by  *  *  *  Thos.  Sawyer 
in  March,  1917;  he  then,  being  the  owner  of  the 
land,  caused  same  to  be  surveyed,  whereupon  it 
was  then  discovered  for  the  first  time  that  W.  B. 
Wynne  bad  sold  and  conveyed  to  J.  G.  Fields 
the  48  acres  out  of  tbe  309.2  acres  of  land  pre- 
viously sold  to  W.  C.  Griffith  and  subsequently 
Bold  to  Thos.  Sawyer  on  the  date  alleged,"  etc 

Appellee  presented,  and  tbe  court  sus- 
tained, gowral  demnrrer  and  apedal  enaep- 
tkmfl  to  aiq;>eUantB  petlttom,  as  foUows: 

(a)  "To  an  that  part  of  said  pleading  where- 
in it  sets  up  the  suit  Thos.  Sawyer  against 
"W.  O.  QM&t  mod  attachaa  thareto  as  a' part  of 


said  pleaiiBiig  Ibe  otyjiial  petition  of  Sawyer 
agabwt  Oriflth  and  the  mandate' of  the  esurt 

of  the  Fifth  supreme  judidal  district  ot  Texas, 
for  the  reason  that  it  forms  no  basis  for  a  cause 
of  action  against  tbis  defendant,"  etc 

(b)  "For  the  reason  that  tbe  alleged  cause 
of  action  in  said  pleading  as  diarged  by  W.  O. 
Griffith  against  W.  B.  Wynne  shows  on  its  face 
to  be  barred  by  tbt  two  and  four  year  statute 
of  Hmitation." 

(c)  "To  all  that  part  of  said  petition  that  at- 
tempts to  allege  that  W.  B.  Wynne  had  perpe- 
trated a  fraud  upon  W.  G.  Griffith  by  selling 
7.  C.  Fields  the  48  acres  of  land,  as  said  peti- 
tion  barges  that  raid  W.  B.  Wynne  owned  in 
fee  simple  a  perfect  title  to  the  809.2  acres  of 
land  at  tbe  time  he  sold  it  to  W.  G.  Griffith  and 
placed  him  in  possession  ot  it,  that  W.  C.  Grif- 
fith's deed  was  recorded  in  December,  1806|  and 
that  W.  B.  Wynne  did  not  make  the  deed  to 
J.  a  Flelda  untQ  in  1900,  long  after  W.  a 
Griffith's  deed  was  of  record." 

The  appellant  refused  to  anlend,  electlttg 
to  stand  by  his  petition,  wfa««upoD  Judgment 
was  entered  sustaining  said  exceptions,  dis- 
mlaslng  tbe  suit,  etc.    Hence  this  aiq;>eal. 

[1]  Tbe  acts  charged  against  appellee  do 
not  constitute  fraud  upon  the  title  conveyed 
by  appellee  to  appellant  A  good  and  suffi- 
cient legal  title  was  vested  in  appellant 
tbe  deed  of  conveyance  executed  by  appellee, 
not  only  as  to  the  fee,  but  Including  all  of 
the  property  contained  within  the  field  notes 
describing  the  land  as  constituting  tbe  309JI 
acres  of  land  purchased  by  appelant  from 
appellee.  The  general  covenants  of  warranty 
contained  in  such  deed  of  conveyance  only 
extended  to  any  then  existing  defects  in  the 
UQe  to  the  land  embraced  within  the  field 
notes  describing  same,  and,  on  the  fee  beliqr 
vested  In  appellant,  with  possession  of  prop- 
erty conveyed,  said  covenants  ceased  to  have 
any  further  active  legal  effect,  and  could  not 
be  held  to  have  prohibited  appellee  from 
thereafter  acquiring  title  to  all  or  any  por- 
tion of  the  land  conveyed  by  appellee  to 
appellant  through  any  of  the  means  recog- 
nized by  law  for  the  acquisition  of  title  to 
real  estate,  to  wit,  by  purchase,  devise,  in- 
heritance, gift,  or  by  adverse  possession 
under  the  statute  of  limitation.  • 

As  was  said  in  the  case  of  Ham  v.  ^ith, 
79  Tex.  810.  15  &  W.  240.  28  Am.  St.  BeiL 
340: 

"But  appellant  says  that  defendant  and  her 
husband  sold  the  land  to  Herring,  under  whom 
plaintiff  claims,  and  warranted  the  title  to  him, 
and  therefore  she  cannot  claim  title  by  posses- 
sion against  her  and  her  husband's  warranty, 
but  that  the  title  so  acquired  (if  it  could  be) 
would  inure  to  the  warranty.  We  cannot  agree 
to  this.  It  had  a«  well  be  said  tlwt  tfaa  vendor 
cannot  disseise  his  vendee  or  acquire  a  title 
from  him.  He  can  acquire  title  from  his  vendee 
by  limitation  (Smith  v.  Blontes,  11  Tex..  23,  26), 
where  the  deed  is  executed  (Rawle  on  Cov.  p. 
398).  The  covenant  of  warranty  will  not  defeat 
such  title  acquired  after  the  deed.  Such  title  is 
no  bread)  of  the  covenant,  which  cannot  be  ex- 
tended te  cover  futnre  ladies  of  the  vendee  by 


Digitized  by  Google 


174 


336  SOUTHWESTERN  BB^RTER 


(Tax. 


wUdi  hs  lotes  the  title  e<niT«7«d  to  htm. 
StMnt*  T.  HendenoD,  68  Haas.  48T." 

Tbe  aboTO  role  of  law,  as  well  as  Its  ap- 
pllcatloD  to  the  Instant  case,  Is  supported  J>7 
the  f oUonrlns  authorities :  Thomson  t.  Wel»- 
man,  98  Tex.  170,  82  S.  W.  G03;  Texas  & 
Padfle  Ry.  Co.  t.  Maynard,  01  S.  W.  265; 
Knight  T.  Ejiight,  178  HI.  553.  03  N.  E.  806: 
Stearns  t.  Hendersass,  0  Cusb.  (Mass.)  497, 
07  Am.  Dec.  60;  Murray  t.  Bbyle,  92  Ala. 
659,  0  Sonth.  368. 

The  quitclaim  deed  executed  by  appellee 
to  J.  C.  Fields  did  not  ccmvey  title,  and  title 
was  not  acquired  by  mKh  coareyance  to  the 
41.06  acres  of  land  described  In  such  quit- 
claim deed  aa  against  the  title  conreyed  by 
appellee  to  ai^iellant,  but  It  was  only  in  con- 
nection with  the  adverse  possession  of  said 
41.06  acres  of  land  for  a  period  of  fire  years 
under  said  quitclaim  deed  that  title  was 
acquired  by  llmltatlou.  The  acquiring  of 
such  title  was  not  a  breach  of  the  covenants 
of  warranty  contained  In  the  deed  executed 
by  appellee  to  appellant,  and  same  cannot 
be  extended  so  as  to  protect  appellant  from 
his  own  neglect  and  carelessness  by  whJch 
the  title  conveyed  to  him  by  appellee  was  lost 
to  said  J.  C.  Fields.  It  was  not  tbe  acts  of 
fraud  charged  against  ai^Uee  which  oper- 
ated to  tbus  vest  title  in  }.  0.  Fields,  but  the 
fact  that  appellant  negligently  or  carelessly 
^>ermttted  adverse  possession  of  the  41.06 
acres  of  land  to  r^eln  with  the  said  Fields 
until  same  ripened  Into  a  legal  title  by  limi- 
tation. Such  title  even  could  have  been  ac- 
quired by  appellee  without  a  breach  of  tbe 
covenants  of  warranty  contained  In  the  deed 
of  conveyance  from  appellee  to  appellant. 

[2]  If  it  should  be  conceded  tliat  appel- 
lant's petition  alleged  a  cause  of  action 
against  appellee  on  account  of  the  fact  that 
J.  C.  Fields  acquired  title  to  the  41.06  acres 
of  land  described  In  the  quitclaim  deed  from 
app^ee  to  Fields,  same  being  an  action  "for 
debt  where  tbe  indebtedness  is  not  evidenced 
by  contract  in  writing,"  the  two-year  stat- 
ute of  limitation  would  apply  to  the  cause  of 
action  as  stated  by  appellant  Gordon  et  al. 
V.  Rhodes  &  Daniel,  102  Tex.  300,  116  S.  W. 
40:  bavidaon  et  al.  v.  Wright  et  ux.^  238  S. 
W.  108. 

[3]  Appellant  purchased  the  809.2  acres  of 
land  from  appellee  by  deed  of  conveyance 
dated  December  26,  1908.  The  41.56  acres  of 
land  In  controversy  were  conveyed  on  the 
25th  day  of  May,  1909,  by  W.  B.  Wynne  to 
J.  C.  Fields,  by  proper  field  notes.  Appellee 
was  made  party'  defendant  to  the  original 
suit  May  27,  1918,  by  appellant's  original 
answer,  more  than  nine  years  after  appel- 
lant's cause  of  action,  as  alleged  in  bis  peti- 
tion, accrued.  Appellant  attempts  to  avoid 
the  efTect  of  the  statute  of  limitation  by 
alleging  certain  fraudulent  acts  on  the  iiart 
of  appellee,  whereby  he  was  prevented  from 
discovering  the  alleged  fraudulent  acts  and 
conduct  on  the  part  of  appellee  In  xeference 


to  the  quitclaim  deed  sxecnted  to  J.  O.  Fields 
prior  to  the  date  all^ted  In  bis  petition, 
claiming  that  he  brou^t  his  cause  of  action 
against  appellee  within  two  years  from  tbe 
date  be  discovered  tbe  fraudulent  acts  and 
conduct  on  the  part  of  appellee  constituting 
his  cause  of  action.  Such  allegations  are 
not  sufficient  to  avoid  the  bar  of  llmitatlcKk : 
same  not  disdoring  any  act  or  conduct  on 
tbe  part  oC  appellee  whereby  ax^ellant  was 
prevoited  fran  havli^  said  tract  of  land  sur- 
veyed or  using  any  of  the  Informatfam  within 
his  poBsessiffli  concerning  the  number  of  acres 
contained  witibin  said  sarv^,  or  tbat  after 
the  execution  of  aald  deed  of  coDveyance 
to  appellant  appellee  exerted,  by  act  or  oon- 
duct,  any  lufluoice  whldi  iqperated'  on  tbo 
appellant  in  a  fraudulent  masmex,  wimtby 
he  was  prevented  finm  aacertalnlns  wheiOm 
or  not  aald  tract  of  land  ctmtained  tbA  niim< 
ber  of  acres  tbat  be  had  pnrctaased.  In  fact, 
the  aUegatlcnw  do  not  show  ttiat  appelant 
exwdsed  reasonable  diligence  to  ascertain 
the  number  of  acres  of  land  embraced  within 
the  IMd  notes  contained  within  hla  deed  of 
conveyance.  Powell  t.  lAuch,  160  &  W.  986. 

Antdlant  citea  die  case  of  Smalley  t. 
Vogt,  106  S.  W.  1,  which  we  think,  on  facts, 
entlfdy  distinguishable  from  the  case  under 
discussion,  In  ttils:  !nie  petition  In  that 
case  allied: 

"That  it  was  represented  to  plaintilf  Iv  de- 
fendant that  tbe  tract  contained  634  acres  «f 
land,  but  that  plaintiff  r^sed  to  accept  the 
tract  as  containing  that  number  of  acres  uiless 
defendant  had  the  same  turveyed,  and  defend- 
ant secured  tbe  Berricee  of  a  county  eorveyor, 
and,  after  the  same  had  been  surveyed,  both 
defendant  and  tbe  surveyor  represented  to 
plainmc  that  tbe  tract  contained  624  acres  <tf 
land;  that  he  bad  no  reason  to  suspect  that 
there  was  a  shortage  in  the  land  until  be  bad  It 
resurveyed  in  1913;  tbat  he  relied  upon  the 
representations  of  defendant  and  liis  agent,  the 
surveyor,  and  believed  them  to  be  fair  and  up- 
right men;  that  he  has  very  limited  edocatioB 
and  did  not  know  how  to  c^culate  the  number 
of  acres  by  the  field  notes;  that  by  the  fraad 
of  defendant  and  ills  agent  he  was  induced  to 
make  the  trade  and  he  was  lulled  Into  a  sense 
of  security  as  to  the  amount  of  the  land,  and 
believed  that  it  contained  624  acres,  and  he  re- 
lied on  the  representaUons  of  defendant  and  Us 
agent,  the  surveyor;  and  that  there  was  ne 
other  surveyor  in  Calhoun  county  at  that  time." 

.Same  being  sufficient  to  show  fraudulent 
conduct  on  the  part  of  the  defendant  and  bis 
agent,  the  surveyor,  whereby  tbe  plaintlft 
was  Induced  to  t>elieve  that  the  number 
acres  contracted  for  was  by  actual  sorr^ 
and  location  on  the  ground  contained  within 
the  Seld  notes  by  which  said  land  was 
conveyed  to  him,  and  that  nothing  occurred 
thereafter  to  disturb  bis  confidence  in  the 
acts  and  conduct  of  the  defendant  and  bis 
agent,  or  to  cause  him  to  suspect  tbat  there 
was  a  shortage  in  tbe  land  until  be  bad  It 
surveyed  sevwal  years-  after  his  purchase, 
wtaen  be  discovered  there  was  a  deficit  of 
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8D  acres  of  land  tn  the  tract  wtM  to  Idm  by  ^  terenet  tti  tbB  legal  effect  of  mdk  ftcti, 
defendant,  and  which  had  been  d^Iberatdy  I  beltoTlng  Out  a  casual  comparison  wBI  be 


concealed  from  him  bj  the  fraudulent  acts 
and  conduct  of  the  defendant  and  his  agent 
In  the  frauduloit  aorrey  made  imimedlately 
before  plaintiff  pur^uuwd  the  land  from  der 
fendanL  Altogether  diflflvent  are  tha  facta 
iB  tbla  ease. 

Appdlee  conT«y«d  tbe  800.2  acres  of  land 
to  appelant  by  deed  ctf  date  Decembw  26, 
1907,  followed  by  Immediate  possession, 
whlcb  deed  was  recorded  In  the  deed  records 
of  Van  Zandt  county  <m  December  S,  1908. 
Tbe  qnltdalm  deed  from  appellee  to  J.  C 
Fldd%  oonTeylag  the  41.56  acres  of  land, 
was  sncated  on  tbe  25tb  day  <^  Uay,  IdOd 
(one  year  and  five  months  afta:  the  date  <tf 
tbe  deed  to  appellaut),  and  was  recorded  in 
the  deed  reawds  of  Van  Zandt  oounty  <m  the 
8th  day  oC  October,  1909.  Fields  went  Imme- 
diately  Into  possession  of  said  tract  of  land 
and  remained  oonUnnoudy  in  such  possession 
tq»  to  tbe  flUns  of  tbls  suit,  during  all  time 
rendertac  tor  and  paying  all  taxes  on  said 
tract  of  land. 

one  case  oC  Mitchell  t.  Simons,  63  S.  W. 
76,  dted  by  appellant,  is  not  applicable  to  the 
aboTB  state  of  facts ;  the  facts  on  which  tbe 
opinion  in  that  case  was  rendered  being  as 
ftdlows: 

"That  in  1889  appellant  made  aad  •zccnted 
to  appeUee  a  deed  to  a  certain  tract  of  land; 
that,  relying  open  the  good  faith  of  appellant* 
the  deed  was  not  placed  upon  record  until  Feh- 
niary  8,  1896;  that  be  dtaeoTered  tn  the  early 
part  of  1897  that  tppeUant  hid  sold  the  laod 
to  Chaa.  Stewart,  and  that  Ub  deed  had  been 
placed  apon  record  on  February  9,  1896,  and 
that  the  deed  waa  dated  Septnuber  29,  18M. 
There  waa  an  allegation  to  the  effect  that  ap- 
pdlee  bad  no  knowledge  of  the  aale  until  1897." 

nw  suit  wu  filed  shortly  thereafter. 
Jn  passing  upon  the  abore  state  <tf  facti^ 
tbe  courts  in  said  case,  very  properly  held: 

."The  anit  is  one  for  damagea  fw  the  fraudu- 
lent sale  9t  a  tract  of  land  to  another,  that  had 
already  been  conreyed  to  appeUee  by  appellant, 
wldeh  was  lost  to  tb«  former  because,  repoatng 
eonSdence  in  the  honor  and  integrit?  of  appel* 
lent,  appellee  had  not  caused  bis  deed  to  be  re- 
corded until  after  the  record  of  the  deed  made 
to  the  second  grantee,  and  the  land  waa  thereby 
loot  to  him.  If  the  allegationa  of  the  petition 
be  true,  sppdlant  had  pen>etxatcd  a  fraud  npon 
appellee  by  taking  advantage  of  a  failure  to 
record  the  deed  to  him,  and  sdling  tha  land  to 
another  partr,  who  would,  oa  aocotmt  of  lack 
of  notice,  be  idaced  in  the  position  of  an  inno- 
cent purchaser  as  to  appellee,  and  thus  deprive 
him  of  his  land,  aad  appellant  is  liaUe  for  the 
damages  inenrred  by  teaaen  of  sodi  bandulent 
eendoet.'* 

It  la  obvious  that  the  two  atatotfents  of 
facts  are  so  different  in  legal  ^ect  that  a 
disco  anion  Is  not  only  nnneoessary  bat  wonld 
be  abaolotely  perfunctory.  Therefore  we 
will  not  undertake  to  here  set  forth  the  dlf- 


suffldent  to  demonstrate  tmxHi  dilEerenoe  In 
fact  as  well  as  tn  prlndi^ 

C4]  Tbe  abore  acts  and  conduct  on  the  part 
at  said  Fields  were  sufllcient  to  put  appellant 
on  inquiry  to  ascertain  tbe  character  of 
daim,  title,  and  Interest  asserted  by  said 
Flolda  In  and  to  said  4LM  acres  of  land, 
and — 

"Whatever  is  safficient  to  put  a  part?  open 
inquiry  is  notice."  John  r.  Battle,  68  Tex.  601. 

"It  is  a  wen-established  prjneiple  that  wha^ 
ever  Is  notice  enough  to  exdte  attention  and 
put  the  party  on  his  guard  and  eaU  for  inquiry 
is  also  notice  of  ererrtblsff  to  which  It  is  after- 
wards found  that  audi  inquiry  might  have  led, 
although  all  was  unknown  for  want  of  inveati- 
gation."  2  Spence'a  Bqoity  Jurisdiction,  766; 
1  Btory*a  Eq.  400,  401. 

Appdlanl^B  cacse  of  actitm  Is  not  one  based 
npon  fmndnloit  mlsrepressntations  by  ap- 
pellee as  to  Uie  number  of  acres  ccAT^ed, 
but  is  based  upon  the  propositloa  that,  not- 
wlllistandliv  appdlee  conTsyed  to  appel- 
lant said  tract  of  land  by  a  food  and  aofll- 
cient  titie,  wlOi  Immediate  deUTcry  of  pea- 
session,  after  sndli  conveyance  he  execnted  a 
quttclabn  deed  to  41J(6  acres  of  the  800.2 
acres  of  land  to  J.  C.  Fields,  who  acqulreil 
title  thereto  by  limitation,  claiming  that  the 
act  of  ezecnUng  sudt  deed  and  the  possession 
of  the  grantee  tbo^  under  same  constituted 
sndi  acta  of  fraud  as  to  renda  aK>dlee 
liable  for  the  value  of  the  land  thus  lost  to 
appellant  It  is  dear  that  under  the  autbor- 
Ittes  above  dted  no  cause  of  action  is  allied 
against  appellee.  Tbe  trial  court  did  not  err 
in  sustaining  tbe  exceptions  to  appellant's 
petition.  Therefore  the '  Judgment  of  the 
court  below  ia  affirmed. 

AfBrmcd. 


MOSAIC  TEMPLARS  OF  AMERICA  V. 
SMITH.    (No.  2462.) 

<  Court  of  Civil  Appeals  of  Texaa.  Texarkana. 

Nov.  24,  1921.) 

I.  iassraeofl  ^9814  —  Servlos  of  prooeas  oa 
ContMlssieaar  of  Isaaraaee  wttMa  SO  ib^  of 
retara  fersi  of  writ  effsotaal  as  to  fesasflt  so- 
ciety for  sseeeediag  term. 

Under  Bev.  St  art  4844,  proviffing  for  serv- 
ice npon  fraternal  beneficiary  sodety  bf  serv- 
ice vt  duplicate  copieB  vt  the  proeeas  on  the 
CommissioDer  of  Insurance  and  Banlting,  and 
requiring  the  commissioner  to  forward  one  of 
the  dnpUcate  copies  to  the  sodety,  "provided, 
however,  that  no  such  service  shall  be  valid  or 
binding  against  any  such  society  when  it  is  re- 
quired thereunder  to  file  its  answer, 'pleading, 
or  defense  in  leas  than  30  days  from  the  date  of 
maBLog  tirn  con  of  audi  serviee  to  audi  aode- 
ty,"  the  ssrrke  of  dtatian  within  80  days  be- 
fore' the  return  term  of  the  writ  waa  not  void, 
but  was  effectual  for  lbs  succeeding  term,  in 
view  at  artidea  1860.  1802-0897. 
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3.  Statutes  <8=>228— Negative  proviM  qaalMM 
•Mse  of  prwioaa  words  or  phrasM. 

'  A  native  proviso  qntUfles  tlie  8«nM  «f 
preTioDi  Tords  or  idirases. 

3.  Appad  and  error  «=»9I4(1)— ConnlssloBer 
of  iRSHraRoe  and  baaklag  presanMl  to  have 
forwarded  daplloate  eopy  of  preeeaa  to  ao- 
dety. 

In  actioa  asaiost  fraternal  benefldair  so- 
ciety, in  which  default  judgment  was  entered 
for  plaintiff  after  service  of  process  on  the 
Commisflioner  of  Insurance  and  Banking,  under 
Rev.  St  art  4844,  requiring  society  as  a  con- 
dition to  doing  business  in  the  state  to  give  the 
commissioner  a  power  of  attorney  to  receive 
service  of  process,  it  will  be  presumed  on  ap- 
peal, in  tbe  absence  of  a  ahowliig  to  the  con- 
trary, that  tbe  commissioner  discharged  his 
duty,  under  the  statutes  and  the  powsr  of  attor- 
ney, of  forwarding  a  copy  of  the  process  to  the 
sodety. 

Error  from  Harrison  Gonnty  CSonrt;  W.  H. 
Strength,  Judge. 

Suit  by  Alice  Smith  against  the  Mosaic 
Templars  of  America.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Tbe  cause  la  brought  to  tills  court  on  writ 
of  error  fbr  review  upon  tbe  gronnd  that 
the  Judgment  la  void  becaae  no  valid  and 
I^gal  Bummcms  or  citation  was  Issued  and 
iforved  upon  the  defendant  b^ore  Its  rendi- 
tUm  in  the  trial  eoort  Alice  Smith,  de- 
f^dant  in  error,  filed  a  suit  in  the  count? 
court  of  Harriflcm  coun^,  the  petition  alleg- 
ing that  she  was  the  wife  of  King  Smith, 
deceased,  and  that  King  Smith  at  the  time 
of  his  death  on  February  16,  1919.  was  a 
member  of  the  d^endant  society,  htdding 
a  policy  of  insurance  with  the  plaintift  as 
the  beneficiary.  Tbe  proofs  of  death  of  the 
Insured  had  been  famished  and  delivered  to 
the  society,  and  demand  made  xxpoa  it  for 
payment,  which  the  society  had  failed  and 
refused  to  make.  The  petition  further  al- 
lied that— 

Tbe  defendant  "was  an  incorporated  fraternal 
benefit  society  duly  incorporated  under  the  laws 
of  the  state  of  Arkansas,  and  was  doing  busi- 
ness in  tbe  state  of  Texas.  Said  Mosaic  Tem- 
plara  of  America,caii  be  served  with  citation  or 
oQiw  process  as  by  law  provided  by  serving 
■ame  upon  tbe  Comoiisaioner  of  Inanrance  and 
Basking  of  the  state  of  Texaa  at  Austin  in  Tra- 
via  county,  Texas." 

The  suit  was  filed  on  December  6,  1920, 
and  upm  the  filing  of  the  petition  the  clerk 
of  the  county  court  of  Harrison  county,  Tex., 
issued  a  citation,  addressed  to  the  idierlff, 
reciting,  aa  material  to  state: 

'Ton  are  hereby  commanded  to  summon  Mo- 
■aic  Temidara  of  America,  a  fraternal  benefit 
society,  delivering  two  copies  of  this  writ 
and  accompanying  certified  copies  of  plaintiS's 
petition  to  tbe  Commissioner  of  Insnrance  and 


Banking  of  the  state  of  Texas,  or.  In  bla  ab- 

sence,  by  delivering  same  to  the  person  in 
charge  of  his  office,  to  be  and  appear  before  the 
honorable  county  court  of  Harrison  county, 
Texas,  at  the  next  regular  term  thereof,  to  be 
held  at  the  courthouse  In  Marshall,  Tex.,  on  the 
first  Monday  In  January,  A.  D.  1921,  the  same 
being  the  3d  day  of  Janoazy,  A.  D.  I92I4  OMk 
and  there  to  answer  a  petition  filed  in  said  court 
on  the  6th  day  of  December,  1920,  wherein 
Alice  Smith  is  plaintiff,  and  the  Mosaic  Tem- 
plars of  America,  a  fraternal  benefit  society  in- 
corporated under  the  laws  of  the  state  of  Ar- 
kansas and  doing  business  in  the  state  of  Texas, 
is  defendant.  •  •  *  Herein  fail  not,  and 
have  you  before  eidd  court  this  writ  on  tbe  said 
first  day  of  the  next  term  thereof,  with  your 
return  thereon  ahowing  how  yon  have  encnted 
the  same." 

The  return  made  by  Hie  sliertff  of  Travla 
county  and  duly  filed  In  court  reads: 

"Came  to  hand  the  6th  day  of  December, 
1920,  at  6  o'clock  p.  m.,  and  executed  the  &th 
day  of  December,  A.  D.  1920,  by  delivering  to 
the  Commissioner  of  Insurance  and  Banking,  to 
Mr.  John8<Hi,  in  person,  two  true  coi^es  of  this 
citation  together  with  two  aeeompanying  certi- 
fied copies  of  plalntUFa  original  petttion.** 

Harrison  county  has  six  terms  of  the  coun- 
ty court  In  each  year,  one  of  which  com- 
mmcee  on  the  first  Monday  In  January,  and 
another  commences  on  the  first  Monday  Id 
Mar(^.  At  the  January  term,  1921,  of  the 
court,  the  case  was  passed  for  trial,  and  no 
further  action  was  taken,  or  nttempted  to  be 
taken,  on  it  On  March  8,  1021,  being  the 
ai^earance  day  of  that  term  of  the  court,, 
there  having  been  no  answer  filed  by  the 
society  and  no  appearance  made  by  It  In  the 
suit,  upon  the  regular  call  of  the  appearance 
docket  and  upon  the  call  of  this  case  the 
plalntiCF  proved  up  her  case,  and  on  the 
showing  made  and  upon  the  service  above 
set  out  the  trial  court  rendered  judgmait 
in  her  fftvor  as  prayed  for.  The  judgment 
reads : 

"On  this  the  8th  day  of  March,  A.  D.  1921. 
came  on  to  be  heard  tbe  above-entitled  and 
numbered  clause,  and  the  plaintiff  appeared  in 
person  and  by  attorneys,  and  the  defendant  ap- 
peared not,  but  wholly  made  default  And  it 
appearing  to  the  court  that  tbe  defendant  has- 
been  duly  cited  in  tbe  manner  and  for  the  length 
of  time  required  by  law,  and  the  {^intUF  an- 
nounced ready  for  trial,  a  jury  having  been- 
waived,  the  court  proceeded  to  hear  and  de- 
termine said  cause  both  as  to  matters  of  law  as 
well  as  to  matters  of  fact;  and  after  hearing 
the  pleadings,  evidence  and  argument  of  coun- 
sel, it  is  ordered,  adjudged,  and  decreed  that  the 
plaintiff,  Alice  Smith,  do  have  and  recover  of 
and  from  tbe  defendant,  the  Mosaic  Templara 
of  America,  the  sum  of  ^ree  hundred  and  fifty 
dollars,  with  interest  from  June  1,  1919,  at  the 
rate  of  6  per  cent,  per  annum,  together  with 
all  costs  in  this  behalf  expended;  for  all  of 
which  let  execution  issue." 


atlur  eaass  iM  same  tople  aad  iOr-HUlCBBR  la  all  Key-NnmbereA  DlgeiU  and  ladUM 
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Scott  ft  Qwy,  at  MawTiin,  for  pialBtlff 

In  error. 

Abney  &  Yaang,  of  Mirrtiall,  for  aetmA- 

ant  in  error. 

LEVY,  J.  (after  utzting  the  fact*  aa 
above).  Article  4844,  R.  S.,  in  question  ber^ 
prescrlbea  the  method  and  manner  of  service 
of  process  upon  fraternal  b^eflclary  socie- 
ties, as  a  condition  precedent  to  the  right 
of  tbat  particular  class  of  Ufe  insurance  aa- 
sodatioM  to  transact  business  in  the  state 
of  Texas.  The  first  paragraph  iffovldes  that 
every  fratwnol  bweQciary  society,  "wheth- 
er domestic  or  fordgn,"  "before  btiag  licens- 
ed" to  do  business  in  this  state,  shall  ex- 
ecute a  written  power  of  attorney  to  the 
state  Commissioner  of  Insurance  and  Bank- 
ing at  Austin,  Tex.,  specially  authorizing 
such  officer  to  be  served  with  all  legal  pro- 
cess directed  against  such  society,  and  agree- 
ing that  service  upon  such  attorney  in  fact 
"shall  be  of  the  same  1^1  force  and  validl- 
^  as  It  served  upon  the  society."  The  next, 
by  the  terms  of  the  article,  dutdicate  copies 
of  the  process  Issued  In  all  suits  are  required 
to  be  served  upon  the  state  commissioner, 
and  he  in  turn,  after  such  service  is  made 
Is  required  to  "forthwith  forward  by  regla- 
tered  mall,  ivepaid,  one  of  the  duplicate  copies 
directed  to  its  secretary  or  officer  correspond- 
ing to  a  secretary."  The  provision  follow- 
ing is  in  these  words: 

"Service  shall  only  be  made  upon  such  attor- 
ney, must  be  made  in  duplicate  upon  the  Com- 
misaiouer  of  Insarance  and  Banking,  or.  In  his 
^flence.  upon  Hit  person  In  charge  of  his  of- 
fice,  and  shall  be  deemed  sufficient  service  ujwa 
sodi  society:  Fro^de^  howeTer*  that  no  such 
lervice  sh^  be  valid  or  binding  acaiost  any 
such  society  when  it  Is  required  thereunder  to 
file  its  answer,  pleading  or  defense  in  less  than 
thirty  days  from  the  date  of  mailing  the  copy 
of  such  service  to  such  society.  I^egal  process 
shall  not  be  served  upon  any  such  society  ex- 
cept in  the  manner  herein  provided.** 

[1,  2]  And  the  points  made  by  the  plain- 
tiff in  error  are:  (1)  That  the  process  or 
(Station  was  not  "valid  or  binding"  upon  the 
society,  because  it  was  "required  therenn- 
Aer,"  as  shown  on  its  face,  "to  file  its  an- 
swer, pleading,  or  defense  In  less  than  30 
days"  before  the  return  day  of  that  term 
of  court;  and  (2)  that  the  record  falls  to 
show  that  the  state  Oommissioner  of  Insur- 
ance and  Banking  mailed  Uie  coDy  of  the 
process  served  upon  bim,  or  gave  any  notice 
of  it  to  the  society.  The  terms  of  the  stat- 
ute by  which  the  process  is  authorized  and 
prescribed  are,  of  coonet,  to  be  followed  in 
the  methods  and  way  provided  for  the  is- 
suance and  service  of  such  process.  And 
it .  afflrmatlvfilly  appears  tttat  the  defendant 
•odety  In  this  case  was  not  served  with  dCa* 
Hon  within  the  time  required  by  the  statute 
for  such  service  to  be  made  so  as  to  compel 
tbe  defendant  to  answer  and  to  «ntUle  the 
286&W^13 


plaintiff  to  a  Judgment  at  tbe  return  twm 
of  the  court  In  January.  But  no  action  was 
taken  until  the  next  succeeding  term  in 
March,  and  tbe  plaintiff  did  not  proceed  to 
judgmwt  until  the  second  term  after  tbe 
service  of  tbe  citation.  Would  the  fact  that 
the  service  of  the  citation  was  not  made 
within  sufficient  time  before  the  return  term 
of  the  writ  make  it  void  and  Ineffectual,  aa 
claimed  by  pl^tiff  In  error,  for  the  March 
term  of  the  court?  This  d^>ends  upon  the 
construction  that  lAiojild  properly  be  giv&x  to 
the  article  of  the  statute  The  ix«cedlng  sec- 
tion of  the  article,  of  which  the  proviso  here 
in  question  is  a  part,  provides  only  that 
aerrlce  of  proceea  "^U  be  deemed  sufflcimt 
service  upon  such  society"  when  "service" 
of  the  process  is  made  by  delivering  di4>U- 
cate  copies  (1)  either  to  the  ConunUsloner  of 
Insurance  and  Banking,  "or"  (2)  "in  his 
absence,  upon  the  person  in  charge  of  his 
office."  And  the  proviso  following  prescrib- 
ed only  that — 

"No  BQcb  service  [meaning  aa  made  upon  tbe 
commissioner  or  his  deputy]  shall  be  valid  and 
blndfaig  against  any  such  society  when  It  is  re- 
quired thereunder  to  file  its  answer,  pleading  or 
defense  in  less  than  thirty  days  from  tbe  date  of 
mailing  the  copy  of  such  jservice  to  such  so- 
ciety." 

The  proviso,  as  must  be  noted,  Is  expressed 
not  in  affirmative,  but  in  negative  terms. 
And  a  negative  proviso  Is  Intended  and  has 
tbe  object,  as  Is  well  realized,  to  qualify 
the  sense  of  tbe  previous  words  or  phrases. 
And  In  ttils  view— which  must  be  taken— tbe 
proviso  must  be  considered  and  eoostmed 
as  making  the  quallflcation  befbre  tbC  ive- 
vious  wording  of  "service  ot  tbe  iHroceaa  In 
dupUcate  copies  upon  the  commissioner,  or, 
in  his  absoice,  upon  the  psraon  in  charge  of 
his  office,"  to  tbe  extent  that  it  shall  not  'Iw 
deemed  sufficient  service  upon  such  society," 
and  "be  valid  and  bindii^  against  any  such 
society,  sucb  service  be  made  upon  the  com- 
missioner or  upon  the  persm  in  charge  of  his 
office  within  a  pwlod  of  not  less  than  SO 
days  between  the  date"  of  mallli^  by  the 
commissioner  the  copy  of  such  service  to  such 
society  and  the  first  day  of  the  return  term  of 
the  court  The  citation  Is  not  made  by  the 
terms  of  the  act  in^ectual  for  a  succeeding 
term  of  the  court,  If  made  too  late  for  tbe 
return  term  designated  in  the  writ  The 
qualiC^lttg  proviso  is  clearly  for  the  benefit 
of  tbe  defmdant  society  In  order  to  afford 
a  reasonable  opportunity  for  It  to  appear 
and  assert  Its  right  before  the  court  and 
to  enforce  such  right  in  the  way  of  not  com- 
pelling the  defendant  to  appear  and  idead 
at  tbe  return  term  of  the  court  designated 
in  the  writ,  unless  service  of  the  writ  of  cita- 
tion be  made  according  to  tbe  time  specified 
by  tbe  article  fbr  It  to  be  made  before  the 
first  day  of  the  return  term  of  court  It  la 
simply  intended  oi  a  Qiedal  atatutozy  i^ori- 
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slon,  reqnirlng  procesg  to  be  served  on  the 
paiticnlar  daes  of  defaidants  In  a  different 
time  then  prescribed  by  tbe  10-day  statute 
for  serrlce  generally  uptm  otber  defendants 
In  different  causes  of  action.  It  U  true 
that  the  article  specially  provides  that  "le- 
gal process  sball  not  be  serred  upon  any 
such  society  except  In  tbe  manner  provided 
herdn,"  and  that  It  has  been  decided  that 
It  was,  in  such  wording,  intended  by  the 
Legislature  to  provide  an  exclusive  mode  of 
service  of  citation,  wblcb  was  to  be  npon  the 
Commissioner  of  Insurance  and  Banking,  and 
no  other  agent.  Knights  and  Daughters  of 
Tabor  v.  Brown  et  bL,  190  S.  W.  251;  Knights 
and  Daughters  of  Tabor  t.  McKinney,  224 
S.  W.  202.  These  oases  correctly,  we  think, 
de<dded  the  point  therein  determined.  But 
it  is  thought  that  the  wording  and  purpose 
of  the  article,  and  ai^licable  to  the  point 
in  this  case,  would  not  also  require  and 
warrant  only  the  holding  that  a  citation  is* 
sued  and  served,  as  here,  too  late  for  the 
return  term  of  the  court,  Is  ineffectual  and 
not  good  Cor  the  succeeding  term.  To  hold 
otherwise  would  be  an  unnecessary  strict 
construction  of  the  act  It  has  been  held 
that  if  service  be  by  publication  and  the 
required  number  of  Insertions  in  the  paper 
cannot  be  had  before  return  day  of  tbe  court, 
it  is  sufficient  service  for  the  succeeding 
term.  HtU  v.  Baylor,  23  Tex.  261;  O'Leary 
V.  Durant,  70  Tex.  410, 11  S.  W.  118;  Iron  v. 
Bexar  Oo^  26  Tex.  Civ.  App.  527,  63  S.  W. 
550.  Tb.9  article  in  question  does  not  pre- 
scribe nor  In  any  way  undertake  to  jH-escribe 
when  the  petition  in  this  character  of  cases 
shall  be  filed,  nor  wtaeo  the  dark  abulL  la- 
sue  the  dtatkm,  nor  what  tike  dtatlon  shall 
contain*  and,  farther,  any  of  tbe  genoral 
statutes  pertaining  to  and  goreralng  the 
iBSoanee  and  aerrleo  (tf  dtatlau  an  not 
made  inappllcaUe  to  the  Instant  artlde  1^ 
any  of  its  termsr  rasepfc,  as  by  ImpUcatitm, 
as  to  tlw  peaoa  ac  agent  upon  whom  the  dta- 
tlcm  shall  be  swred  and  as  to  tbe  time  vtdt- 
In  wbldi  the  defendant  shall  be  sttred 
taxe  fibe  retiun  day  ot  the  oonrt  in  wda  to 
compel  him  to  plead  at  that  term  of  tiu 
court  This  Is  significant.  It  Is  thought,  if 
the  pnrpose  of  the  Leglalatare  to  lesTe  the 
general  statntes  to  «ontnA  and  to  be  appil- 
eaUe,  except  so  far  as  pertains  to  the  agent 
to  tecelTe  aerpice  and  the  time  ttf  service  be- 
fore retnm  day  In  order  to  cooqtti  appearance 
ot  tbe  defendant  society  at  that  retom  term. 
And  In  tUls  Tiev  tbwe  Is  no  confiictlng  and 
confusing  sltoatlon  resnltlng,  and  this  apo- 
dal statute  and  tiM  general  Uws  both  stand 
In  harmony  ezc^  as  to  tbe  two  modlflca* 
tiau  as  to  time  of  service  and  the  agent  to 
be  semd.  Artlde  1860  prescribes  when 
ttM  derk  shall  Issue  the  dtation;  artlde 
18B2  states  what  the  citation  shall  contain ; 
artides  1853  and  1856  preecffibe.a  mannrar  of 


service;  and  artldes  1854,  18SS,  and  1867 
prescribe  the  duties  of  tbe  sheriff. 

[3]  The  next  point  made  by  the  plaintiff 
in  error  Is  that  there  is  a  failure  at  the 
record  to  show  that  the  Commissioner  of 
Insurance  and  Banking  mailed  the  eoV7  of 
process  to  the  defendant  society.  The  petl- 
tl(m  all^^  that  the  sodety  was  doing  busi- 
ness in  Texas,  a«d  there  would  be  a  presump- 
tion of  assent  on  the  part  of  the  sodety  to 
the  conditions  of  the  law  and  to  be  bound 
by  the  service  of  process  In  the  manner  pre- 
scribed by  title  article.  Tha  artide  requires 
the  sodety  "before  being  licensed"  to  trans- 
act bndnees  in  this  state,  to  execute  tbe 
written  power  of  attorney  to  the  Oommis- 
sioner  of  Insurance  and  Banking  to  receive 
service  of  process.  The  commissiwer's  au- 
thority comes  from  the  sodety  in  virtue  of 
the  power  of  attorney.  And  in  tlie  absenoe 
of  some  showing  to  the  contrary  It  will  be 
presumed  that  the  commlssiimer  discharged 
his  duty  undo:  the  stetetes  as  weU  as  va- 
der  the  power  of  attoxa^  as  agent. 

Tha  judgment  is  afilmed. 


P.  L.  SHAW  CO.  V.  COLEMAN  at  al.  (tlirae 
eases).   (Nee.  2488-8455.) 

(Court  «f  cavil  Appeals  of  Texas.  Texarkana. 
Dec.  16,  1921.    Behearfng  Denied 
Jan.  5,  1022.) 

1.  Carriers  «s»5S  —  laterstato  bill  sf  ladlag 
held  as  "order  bill"  and  ^'nefotlaMe." 

A  bill  of  lading  tor  an  intOTStato  shipment 
"to  F.  li.  Shaw  Oompaay,  Perls,  Texas,  notify 
J.  O.  Coleman,"  was  an  "order  bilT*  and  nego- 
tiable within  the  meaning  of  U.  S.  Oomp.  St.  H 
8604a  to  8604n,  and  the  person  to  whom  it  was 
negotiated  acquired  title  to  tbe  property  ship- 
ped, and  could  convey  to  ■  purchaser  in  good 
faith  for  value. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negotia- 
ble.] 

2.  Carriers  ^3»83— Vlolatlee  ef  duty  eader  or- 
der Mil  of  ladlag  to  deliver  ahlpnaat  wlthoat 

order. 

Carrier  violated  its  duty  under  a  bill  ot 
lading  shipping  "to  F.  Company,  Paris,  Texas, 
notify  J.,"  when  It  delivered  Uie  shipment  to 
J.  without  an  order  from  F.  Company;  the  bill 
being  an  "order  bill,"  and  negotiable  under  U- 
S.  Comp.  St.  Sf  8604a  to  8004n. 

3.  Sale*  «=>234(8)— TIHe  held  to  have  passed 
■nder  oontraot  to  dealer  to  whom  shlpaiest 
was  delivered  wttheet  payneat  ef  draft  at- 
tached te  bIH  of  ladlef 

Titie  held  to  pass  under  en  "order  bOl"  of 
UidinK  negotiable  under  U.  8.  Comp.  St.  ff 
86D4a  to  8604n,  where  such  UH  was  sent  to 
a  bank  with  a  draft  attached,  and  the  shipment 
was  deUvered  wlthont  payment  ot  the  draft, 
and  the  sUpmoat  could  not  be  reoovered  from 


othAr  oaMs  Me  tune  tivle  and  XBT-NUH  BER  In  kU  Ksy-Nmibwed  Dlgsita  and  IbOmmb 


Digitized  by  Google 


Tex.) 


V.  L.  SHAW  CO.  T.  OOLOaU-H 

(»C  8.W.} 


170 


innoeent  pordUiwn,  la  fivw  of  a  dealer's  «m< 
tract  tendhig  to  afaow  that  it  "waa  the  intention 
that  title  should  pasi  to  the  person  to  whom 
the  shipment  was  deliTCied,  when  uach  ship- 
ment waa  delivered  to  the  carder. 

Appeal  from  District  Coort^  Lamar  Comi- 
ty;  A.  P.  Dotaoney,  Jndse. 

Actloai  tiy  tbe  F.  h.  8baw  Ooaapaiiy  against 
J.  Q.  Coleman  and  Arnold  Goodc^  and  I.  O. 
GoleaiaD  and  Bamcst  McGloaaon.  and  J.  O. 
Ooleman  and  B.  W.  Tinnin,  reapectiTely. 
Jodgments  for  defendants,  and  plaintiff  ap- 
peala.  Affirmed  tm  pai^  and  nwaed  and 
rendered  In  part 

January  29,  1921,  the  F.  L.  Shaw  Com- 
pany, a  corporation,  of  Dallas,  commenced 
suit  against  J.  6.  Colonan  and  Arnold  Goode, 
allegliig  that  it  was  the  owner  and  entitled 
to  the  posesslon  of  a  certain  Studebaker 
autinnobll^  particularly  described,  of  'the 
ralne  of  $1,612,  which  Coleman  and  Goode 
had  wrongfully  obtained  possession  of.  The 
prayer  waa  for  Judgment  for  the  restitatlon 
of  the  car,  or.  In  the  alternative,  for  Its  val- 
ue. At  the  time  said  Shaw  Company  procured 
the  issuance  and  levy  of  a  writ  of  seques- 
tration on  the  car,  which  Goode  afterward 
r^erled.  Coleman's  answer  to  the  suit 
conslBted  of  a  general  denial  alcme.  Goode, 
in  addition  to  such  a  denial,  Id  his  answer 
allied  that  Coleman,  under  a  contract  with 
the  Shaw  Company,  was  engaged  In  the 
sale  of  Studebaker  automobiles  In  Paris, 
where  he  maintained  a  salesroom  for  dis- 
playing the  cars,  and  where  he  had  posses- 
sioD  of  the  car  In  question,  and  that  he 
(Goode)  purchased  same,  paying  a  valuable 
consideration  therefor,  relying  on  the  fact, 
as  he  believed,  that  Ooleman  owned  the  car 
and  bad  a  right  to  sell  it,  and  without  any 
notice  of  any  fact  which  in  the  least  Indicat- 
ed to  the  contrary.  In  a  supplemental  peti- 
tion the  Shaw  Company  alleged  that  It  pur- 
chased the  car  and  two  others  from  the 
Studebaker  Corporation  of  America,  whi<^ 
shipped  same  from  Detroit,  Mich.,  on  an  or- 
der hill  of  lading  Issued  by  a  common  car- 
rler,  which  it  forwarded  with  a  draft  for 
the  price  attached  to  a  bank;  that  it  (the 
Shaw  Company)  paid  the  draft,  when  the 
bin  of  lading  was  delivered  to  it,  and  there- 
by became  the  owner  of  the  cars;  that,  hav- 
ing accepted  an  order  from  Coleman  tor 
the  porchase  of  the  cars.  It  drew  a  draft 
on  him  for  the  price  tlmeof,  wtaldi  it  at* 
tadied  to  the  bill  of  lading  and  sent  through 
a  bank  in  Dallas  to  a  bank  in  Paris;  that  tt 
Hier^y  retained  the  title  to  the  cars;  that 
Ooleman.  without  paying  the  draft,  and 
vithoat  Its  consent,  <Atained  possession  of 
ttte  ears  and  di^iMeed  of  one  of  them  to 
Ooode;  that  in  so  obtaining  the  cars  Coleman 
did  not  acquire  title  theret<^  and  could  not 
and  did  not  pass  the  titto  to  the  one  in 
«Miti(»  to  Goodib 


The  tclaL  was  to  the  oonrt  witluut  a  Snry. 
It  appeared  fr«a  testimony  ha  heard  that 
the  Shaw  Company  was  the  "state  distribu- 
tor" for  the  Studebaker  Ooiporation,  and 
"aHwinted  deatocs  and  made  contracts  with 
dealers  throngfaont  tJie  Texas  territory  for 
the  sale  of  Studebaker  cars."  On  January 
15,  1820,  said  F.  L.  Shaw  Company,  as  such 
dlBtributQr,<  wtered  into  an  agreement  with 
Coleman,  in  business  in  Paris,  by  the  terms 
of  which  said  Shaw  Company  granted  to 
Coleman  the  risht,  during  the  coc  tin  Dance 
of  the  contract,  to  pnicbase  for  resale  by 
Colanan  automobiles  soppUes  by  said  Stnde^ 
balcer  Coap(ttafilon.  Ctd^an,  at  the  tlm« 
the  agreement  was  executed,  was  to  give  tike 
Shaw  Cosspany  a  written  "car  purchase  oz^ 
der"  on  the  form  It  prorided  therefor»  toe 
a  sufficient  numbv  of  antamoUlea  to  oorer 
the  re«uirementa  of  his  trade  for  the  car- 
rent  and  sucoeedlns  mantbs,  and  thtfeaftw, 
on  or  before  the  ISth  day  of  each  montti, 
wa^  to  give  the  Shaw  Oompany  a  like  ordnr 
covering.  Us  reauirianents  tat  the  succeed- 
ing mrath.  Orders  so  given  were  to  become 
a  part  of  the  agreement  On  deUror  of  cars 
he  ordered  Coleman  was  to  pay  the  Shaw 
Company  In  caah  the  Studebaker  Corporar 
tiMi's  regular  current  list  ^ees,  f.  o.  b.  the 
cars  at  I>etr(dt.  less  qtedfled  dtoconnti.  If 
the  cars  were  shipped  by  carrien.  the  Shaw 
Company,  at  its  optitm,  mm  to  make  sight 
drafts  on  Coleman  with  bills  of  lading  at- 
tached, which  Coleman  waa  to  my  on  pre- 
seatatlon  to  him,  and.  if  be  failed  to  do  sa 
was  to  pay  interest  on  the  amount  of  such 
drafts  at  the  rate  of  6  per  cent  per 
from  the  dfLte  th«y  wew  presented  to  the 
time  when  be  paid  sama  Golsaian  waa  to 
purchase  and  keep  a  stock  of  two  cars,  and 
to  keep  on  hand  to  good  onditloa  at  least 
one  car  for  "demonstration  and  show,  pur- 
poses." He  was  also  to  carry  a  stock  of 
parts  recommended  by  the  Studebaker  Oor- 
poratlon.  not  less  than  f850  in  value.  He 
was  to  pay  all  taxes  on  all  automobiles  and 
parts  In  his  possession  "or  on  railroad  track 
for  drflvery  to  him.'*  He  was  to  maintain 
"a  suitable  salesroom  and  to  provide  a  proi)-, 
erly  equipped  repair  and  service  station  for 
repairing  Studebaker  automobiles."  He  wai^ 
also  "at  his  own  expense  to  do  local  adver- 
tising devoted  exclnsiTely  to  Studebaker 
automobiles  in  leading  newspapers  and  pe- 
riodicals," and  was  "to  solicit  and  canvass 
the  trade  diligently,"  and  distribute  the 
Studebaker  Corporation's  "printed  and  adver- 
tising matt'er  to  the  best  possible  advantage." 
The  Shaw  Company  was  not  to  be  liable  to 
Coleman  "for  any  loss  or  damage  to  auto- 
mobiles,  parts,  or  other  goods  while  In  trans- 
It."  Its  responsibility  was  to  "cease  upon 
delivery  of  goods  to  a  carrier."  Coleman 
was  to  "use  the  name  'Studebaker*  con- 
spicuously, for  display  purposes  mly."  In 
oonnectkm  with  the  sale  of  Studebaker  auto- 
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moMles.  At  the  end  of  eadi  week  dnrlng 
the  existence  of  the  contract  he  was  to  for- 
ward to  the  Shaw  Company  "the  names  and 
addresses  of  all  pnrchaaers  of  Studebaker 
automobiles  sold  by  him  during  sncb  week, 
with  the  model  and  serial  number  of  eadd 
autDmobtle  sold,"  and  was  to  "respond 
promptly  with  all  other  Information"  which 
the  Shaw  Company  mlg:ht  "from  time  to 
time  require,  Incladlng  the  namra  and  ad- 
dresses of  all  persons  making  Inquiry  of  him 
relative  to  Studebaker  automobiles,  to  the 
end  that"  the  Shaw  Company  might,  if  It 
chose  to  do  so,  '*f  orward  circulars  and  other 
advertising  matter  to  such  prospects."  Cole- 
man was  to  use  the  Shaw  Company's  "regu- 
lar agreement  forms  for  all  agreements  or 
sales  made  with  or  to  subdealers  and  retail 
customers  for  Studebaker  automobiles."  The 
agreement  was  to  be  construed  as  an  entire 
and  personal  one,  and  Coleman  was  not  to 
assign  same  or  any  rights  thereunder  with- 
out the  Shaw  Company's  consent. 

Using  one  of  the  Shaw  Company's  order 
forms,  In  which  it  was  recited  that,  when 
accepted  by  said  Shaw  Company,  it  was  to 
"be  consld»«d  a  part"  of  the  agreement  re- 
ferred to  above,  Coleman,  at  a  data  not 
ahown  by  the  record,  but  prior  to  September 
4,  1920,  ordered  three  automobiles  of  the 
Shaw  Company,  same  to  be  shipped  "to 
F.  L.  Shaw  Company,  Parts,  Texas,  notify 
J.  O.  Coleman."  The  Shaw  Company  in  turn 
ordered  the  cars  of  the  Studebaker  Corpo- 
ration. The  cars  were  delivered  by  said 
corporation  to  a  carrier  In  Detroit,  Mich.,  on 
the  date  last  above  stated,  consigned,  as  shown 
by  the  bill  of  lading,  to  "order  of  the  Stude- 
baker Corporation  of  America,  Paris,  Texas, 
notify  J.  O.  Ooleman,  Paris,  Texas."  Ttie 
bill  of  lading  contained  a  itrorlston  as  t<A- 
lows: 

"The  anirender  of  this  orl^al  order  blD  of 
lading  properly  Indorsed  shall  tie  required  be- 
fore the  delivery  of  the  property.** 

—and  a  provlBton  that : 

"The  owner  or  consignee"  should  pay  "the 
freight  and  all  other  lawful  charges  accruing 

on  said  property." 

Said  corporation  attached  Its  sight  draft 
on  the  Shaw  Company  in  favor  of  a  bank 
in  Dallas  for  |6,058.07,  Its  price  for  the 
automobiles,  to  the  blU  of  lading,  and  for- 
warded same  to  the  Dallas  bank.  The  Shaw 
Company  paid  the  draft  September  16,  1920, 
and  the  bank  by  Its  Indorsement  thereon 
transferred  the  bill  of  lading  to*sald  Shaw 
Oompany.  On  the  same  day,  to  wit,  Septem- 
ber 16,  1920,  the  Shaw  Company  drew  a 
sight  draft  in  favor  of  said  bank  on  Cole- 
man for  $6,59(5.31,  the  amount  he  was  to 
pay  for  the  automobiles.  This  draft  was 
attached  to  the  bill  of  lading  and  with  It 
forwarded  to  the  First  State  Bank  of  Paris, 
wUeb  recelTed  same  Sci>tember  17,  1920. 


The  draft  was  never  paid.  Th»  avtomoUles 
arrived  at  Paris,  September  14,  1920.  and 
on  that  day,  without  the  Shaw  Company's 
knowledge  or  consent,  were  delivered  by 
the  carrier  to  Coleman  (who  paid  the  freight 
In  violation  of  the  Instructions  to  it  in  the 
bUl  of  lading.  Colnnan  moved  the  automo- 
biles to  his  saleroom  In  Paris  and  sold  one 
of  them  to  Earnest  McQIosson  S^teanber  16, 
1920,  another  to  appellee  Goode  S^ember 
18,  1920^  and  the  other  to  B.  W.  Tlnnln 
"about"  Sept^ber  18,  1920,  eadi  of  whom 
bought  in  good  faith,  for  value,  and  without 
notice  of  any  ri^t  In  appellant  or  any  one 
else,  except  C<deman,  to  the  cara 

On  the  pleadings  and  facts  stated  the 
trial  court  rendered  Judgment  that  the  Shaw 
Company  take  nothing  by  Its  suit. 

pn  the  day,  said  January  29,  1921,  the 
Shaw  Company  commenced  Its  suit  against 
Coleman  and  Goode,  it  commenced  one 
against  Coleman  and  McOlosson,  who,  as 
stated,  purchased  one  of  the  cars,  alleged  to 
be  worth  |2,504,  and  a  suit  against  Cole- 
man and  Tlnnln,  who,  as  stated,  purchased 
the  other  one  of  the  cars,  alleged  to  be 
worth  $2,448.  The  pleadings  of  the  parties 
and  the  testimony  heard  In  the  two  suits 
last  mentioned,  except  as  to  the  value  of  the 
cars,  were  not  different  from  the  pleadings 
and  testimony  in  the  suit  against  Coleman 
and  Goode,  stated  above,  except  that  in  the 
McGloesott  and  Tlnnln  suits  Coleman,  who 
was  not  a  witness  In  the  Goode  suit,  testified 
that  he  "had  been  accustomed  to  getting 
cars"  from  the  carrier  who  delivered  the 
automobiles  In  question  to  him  "without  pay- 
ing the  drafts."  "When  the  drafts  were  not 
here,"  he  said,  "the  Shaw  Company  would 
release  them.  When  the  bill  of  lading  was 
not  here  and  I  wanted  to  unload  the  cars, 
I  would  call  them  up  over  the  ithone,  and 
Mr.  Wharton  [the  Shaw  Company's  manager] 
would  wire  a  release,  and  they  drew  on  me 
for  the  amount  time  and  again."  The  trials 
in  the  McGlosson  and  Tlnnln  cases  were 
also  before  the  court  without  a  Jury,  and,  as 
in  the  Goode  case,  resulted  in  Judgmoits 
that  the  Shaw  Company  take  nothing  by  its 
suits. 

The  questions  made  by  the  assignments 
are  the  same  In  each  of  the  three  appeals. 

Spence,  Haven  ft  Smlttadeal,  of  Dallas, 
for  appellant 

J.  S.  Patrick  and  Moore  A  HardlMO,  all 
ot  Paris,  tor  appeUewi 

WILLSON,  0.  J.  (after  stating  the  fiicts  as 
above).  In  what  is  to  follow  the  word  "ap- 
pellant" means  the  Shaw  Company;  the 
word  "dealer,"  appellee  Coleman;  and  the 
word  "purchaser,"  appellees  Goode,  BdteGUM- 
son,  and  Tlnnln,  respectively. 

[1]  The  shipment  being  an  Interstate  one 
as  between  the  Studebaker  Corporation  and 
^Mllant,  It  may  be  conceded  at  once  fiiat 
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tbe  MO  of  laftbiff  mm  an  "order  Mil"  and 
Mgothible  vtt£ln  the  meaning  of  the  federal 
act  ^ecdoiu  SOMa  to  8604n,  U.  8.  Oomplled 
Statutes),  and  tbat  appellant,  to  wbom  it  was 
negotiated,  acQnlred  soch  title  to  tbe  a«to> 
mobiles  am  tbe  Stodebaker  Oorpmtlon,  wbo 
negotiated  it  and  who  was  both  the  consignor 
and  consignee  named  therein,  "had  or  had 
ability  to  convey  to  a  pordiasnr  In  good  fatth 
for  valne"  (section  8604p). 

12]  It  may  as  readily  be  conceded  that 
tbe  carrier  was  without  authority  to  deliver 
tbe  automoUles  except  on  the  order  of  ap- 
pellant, the  owner  thereof,  and  that  it  vIo> 
toted  duty  It  owed  to  appetUant  when  it  de- 
livered them  to  the  deal»  as  It  did,  in  the 
absence  of  sncb  older  by  app^ant  and  with- 
out its  knowledge  or  consent. 

[I]  And  it  might  also  be  conceded,  if  testl- 
mony  in  tbe  record  should  be  given  the  effect 
warranted  tij  many  authorities,  tiiat  by  sncb 
d^very  neither  the  right  of  possession  nor 
ownersblp  of  the  cars  passed  to  the  dealer 
as  between  him  and  appellant  Snch  effect 
cannot  be  givCT  tbat  testimony,  however,  in 
Tiew  of  the  holding  of  the  Supreme  Court  of 
this  state  in  Robinson  &  Martin  v.  H.  & 
C  R.  R.  Co.,  106  Tex.  185,  146  S.  W.  B37. 

In  tbat  case  Robinson  &  Ifartin  by  tele- 
phone from  Dallas  ordered  a  boiler  of  the 
Erie  City  Iron  Works  In  Honston,  to  be 
shipped  to  Galnsvllle.  mie  Iron  works  com- 
pany delivered  tbe  boiler  to  the  carrier,  pre- 
paring the  freight  and  taking  a  bill  of  lad- 
ing in  which  It  was  stipulated  that  tbe  car- 
rier should  deliver  the  boiler  at  Galnsville 
to  tlie  iron  works  company's  order.  Tbe 
names  of  the  purchasers  did  not  appear  in 
the  bill  of  lading,  bat  it  was  sent,  with  a 
draft  on  them  for  the  purchase  price  at- 
tadwd,  to  a  bank,  wltb  instructions  to  de- 
liver same  to  tbe  .purchasers  when  they  paid 
Oe  draft  Tb6  Supreme  Court  bdd  tbat  tbe 
title  to  Oie  boiler  vested  in  the  parchasers 
^Khen  it  was  delivered  to  the  carrier  in  Rons- 
ton. 

"The  right  of  property,"  that  court  said, 
*^ssed  to  tbe  purchaser  when  the  particular 
iM^er  was  deslgnatedt  but  the  right  of  posses- 
ion remained  wiOi  tte  ssller  until  ths  draft 
was  paid." 

If  tbe  Baprme  Court  meant,  as  we  think 
we  most  assume  It  did,  what  the  language  it 
used  indicates  it  did.  then  its  ruling  applied 
here  requires  us  to  hold  that  the  title  to  tbe 
automobiles  vested  in  the  dealer  \rhea  they 
were  ddlvcred  to  the  carrier  In  Detroit,  that 
tiwreafter  only  tbe  ri^t  of  possesstcn  as  se- 
eority  for  the  payment  of  the  pufcfaaas  mon- 
ey was  in  the  Stodebaker  Corporation,  and 
that  that  right  of  possession  for  tbat  purpose 
was  all  tbat  passed  to  appellant  as  the  trans- 
feree of  tbe  bill  of  Udlng.  It  follows.  In 
that  view,  that  the  Judgmoit  shonid  be  af- 
flrued  a»  far  as  it  is  In  favor  of  tbe  puxdias- 
er;  for  a  bona  Ude  purchaser  from  one  wbo 


has  the  legal  title  to  the  property  and  posses- 
sion thereof,  tbougb  bis  possession  is  wrong- 
fol,  takes  the  title  as  against  the  persm  en- 
titled to  possession  only,  or  whose  right  il 
tbat  of  a  mere  Itenholder.  McDonald  v- 
HumfAules,  146  S.  W.  712;  Robrboi^  v, 
Leopold,  68  Tex.  2IM,  4  8.  W.  460;  86  Oye. 
366. 

If  the  Supreme  Court  In  the  ease  r^rred 
to  (Robinson  ft  Martin  v.  Ry.  Co.)  meant  only 
to  hold,  instead,  as  tbe  Galveston  Court  of 
Civil  Appeals  seems  to  have  concluded  It 
did  (Llppman  r.  Produce  Co.,  184  S.  W.  534), 
and  as  tbe  United  States  Supreme  Court  held 
in  Dows  V.  Bank.  91  U.  S.  618.  28  L.  Bd.  214, 
tbat  sfaipplxig  goods  nnder  an  order  bill  of 
lading  smt  to  a  bank  with  a  draft  for  the 
purcbaae  price  attached,  tbe  Mil  of  lading  to 
be  held  nntU  the  draft  was  paid,  "did  not 
of  itself  constitute  and  conclnslvely  show 
an  intention  to  witbh<4d  tbe  passing  of  the 
title  until  the  draft  la  paid."  tbe  ruling, 
in  the  facta  of  this  case,  tbe  pnrcbaser  In- 
sists, would  still  require  an  affirmance  of 
the  jn^meat;  tor,  be  says,  and  we  agree, 
tbe  judgmrat  Involves  a  finding  by  the  trial 
court  tbat  the  parties  Intended, Itie  title  to 
pass  to  the  purchaser  when  the  pn^terty  was 
delivered  to  the  carrier  in  Detroit;  and,  be 
says  further,  there  was  testimony  to  supiMK^ 
such  a  finding.  The  testimony  be  to 
showed,  be  says,  that  "the  automobiles," 
quoting  from  bis  brief,  "wue  sold  t  o.  b.  De- 
troit. Oolcnsn  paid  tbe  fnlgbt  from  Detndt 
to  Paris.  Und«r  tbe  terms  of  tbe  contract 
denominated  'dealn's  contract,'  clause  T, 
Coleman  was  obliged  to  pay  taxes  on  tbe  au- 
tomobiles while  «i  the  railroad  trade  If  taxes 
were  leviabla  Dndw  tbe  contract  the  dis- 
tribut<Hr,  Shaw  Company,  could  or  could  not 
draw  a  draft  for  tbe  purdiase  price  at  his  op- 
tion." We  agree  that  the  testimony  estab- 
lished tbe  facts  stated,  except  the  fact  that 
the  cars  "were  sold  f.  o.  b.  Detroit."  With 
referoiee  to  that  tbe  testimony  was  that  the 
prices  the  dealer  was  to  pay  for  the  cars 
were  tiielr  price  f.  a  b.  the  cars  at  Detroit, 
and  not  tbat  tb^  were  sold  f.  Ow  b.  tbe  cars 
tbere. 

Keeping  in  mind  the  fact  tliat  the  question 
presented  Is  not  one  as  to  the  dealer's  ri^ 
as  against  appellant  to  the  possession  of  the 
cars  at  the  time  be  sold  them,  nor  one  as  to 
bow  strtmgly  testimony  before  the  trial  court 
may  have  tended  to  show  the  Intention  of  tbe 
seller  'and  buyer  to  be  tbat  the  title  should 
remain  In  the  former  until  the  cars  were 
paid  for,  bat  Is  one  as  to  the  snffldency  of 
testimony  before  tbe  court  to  support  the 
finding  in  questifm,  we  think  It  must  be  an- 
swered that  there  was  testimony  snffletoit 
for  that  purpose. 

Tbe  contract  covering  tbe  dealer's  pur- 
chase of  tbe  cars  did  not  ^>ecify  the  place 
where  tb^  wore  to  be  delivoed,  unless  tbe 
ptoviaiou  therein  that  the  piioes  to  be 
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charged  were  for  tbe  antomoUlw  1  o.  b. 
tlw  cars  at  Detroit  flhoold  be.  cooatmed  as 
raeanlar  tlie  deUrery  waa  to  be  at  ,tbat  polot 
If  the  prorislon  meant  tbat,  and  the  deUveiT 
to  tbe  carrter  In  Detnrtt  waa  a  detlTery  to 
the  dealer,  the  title  passed  to  blm  then.  If 
the  jprovlslon  did  not  mean  that,  then  a  idace 
for  their  delWery  was  not  spedfled  In  tlie 
omtiaet  ud  a  like  result  voald  follow;  tor, 
"where  ttie  otmtract  Is  aUoit  as  to  tbe  place 
of  deliTery."  said  the  court  In  Alexander  v. 
HeldeaOielmer  (Com.  App.)  221  S.  W.  942,  "de- 
llTory  to  flie  carrier  operates  as  dtf  ivea?  to 
the  vendee  and  passes  title  to  him."  The 
stdpmait  In  the  case  just  cited  was  not  on 
an  order  bill  of  lading,  as  h&e,  bat,  If  It 
had  been,  tt  Is  not  tboojEht  the  ruling  would 
have  been  different  In  Glanzer  t.  Armsby 
Co.,  100  Mlsck  B^.  470. 165  N.  Y.  Snpp.  1006, 
the  shipmait  was  on  an  order  bill,  notify  the 
purchaser,  as  here,  and  it  was  held  that  on 
facts  like  those  in  this  case  It  wlU  be  pre- 
sumed, unless  a  different  Intention  appears, 
that  "the  property  In  the  goods  passes  to  the 
bnyor  at  the  time  of  the  delivery  to  the  car- 
rier." Tbe  conrt  In  so  holding  anoted  from 
tbe  opinion  of  tbe  New  York  Court  of  Ap- 
peals m  Sawyer  t.  Dean,  114  N.  Y.  460, 21  N. 
E.  1012,  as  follows: 

"Fhe  plaintiff  by  shipping  in  bis  own  name 
was  simply  -keeping  the  posseisf  on  of  the  prop- 
erty,  as  he  had  a  right  to  do,  nnti]  it  bad  been 
accepted  and  paid  for  1^  the  defendant  By 
atdppiiif  in  that  manner  he  retiUned  and  kept 
the  Hen  of  possesslm  aa  his  secnrity  for  tbe 
payment  of  Oie  property.  The  effect  of  the 
contract  was  to  transfer  the  title  of  the  prop- 
erty from  plidntiffa  aaslgtior  to  the  defendant, 
enfaject  only  to  the  right  of  the  RSHignor  to 
retain  possession  until  payment  should  be  made, 
aa  long  as  no  credit  waa  to  be  given  or  had  been 
provided  Iv  the  terms  of  IJia  agreement" 

The  fact  that  the  dealer  was  to  pay  the 
freight  on  the  antomoblles  also  was  of  proba- 
tive force  on  the  Question  as  to  islhether  the 
intention  was  that  the  title  to  the  cars  should 
pass  to  the  dealer  when  tbey  were  delivered 
to  the  carrier.  1  Hechem  on  Sales,  |  741. 
.So,  we  think,  was  tbe  fact  that  the  dealer 
was  to  pay  taxes  assessable  on  automobiles 
purchased  by  him  while  In  the  possession  of 
tbe  carrier.  And  to  our  minds  the  provision 
in  the  contract  between  the  dealer  and  appel- 
lant that  the  latter  should  not  be  liable  to  the 
former  "for  any  loss  or  damage,"  qnoting, 
"to'  automobiles  or  parts  or  other  goods 
whUe  in  transit,  as  distributor's  [appellant's] 
responsibility  eball  cease  upon  d^very  of 
goods  to  a  carrier,"  tended  to  show  that  tbe 
Intention  was  that  tbe  title  should  pass  to  the 
dealer  when  the  property  was  delivered  to 
the  carrier;  for,  unless  he  then  became  tbe 
owner,  he  could  not  bold  the  carrier  for  such 
loss  or  damage  (Asheboro  Wheelbarrow  Bffg. 
Oo.  T.  Railway  Co.,  148  N.  a  261,  62  S.  B. 
1001),  and.  If  he  could  not  look  to  the  dealer 
for  oompensatlon  therefor,  be  would  be  witik- 


oat  a  rcmedr  for  aanw.  We  tUA  the  trial 
court  bad  a  rigbt  to  condnda'lt  waa  not  tbe 
Intention  to  place      dealer  fai  tbat  position. 

24  R.  a  L.  16. 

Another  view  of  tbe  record  whldi  tbe  pur- 
chaser  Insists  warranted  tbe  Judgment  In  his 
favor  la  that  app^nt  was  estopped  aa 
against  bhn  from  asserting.  If  It  was  a  fact, 
that  title  to  Oie  propwty  was  not  in  tbe 
dealer.  Tbe  pilnci|de  of  law  Invoked  is 
that—  ' 

"Where  the  true  owner  holds  oat  another, 
or  allows  him  to  appear,  as  tbe  owner  of,  or 
as  having  full  power  of  disposition  over,  tbe 
property,  and  Innocetit  third  parties  sre  time 
lead  into  dealing  with  such  ivperent  owner, 
they  wiU  be  protected."  1  lleefcam  m  Bales,  | 
157;  24  B.  a  L.  878. 

As  Indicating  that  this  case  waa  within  the 
rale,  tbe  porchaaer  polnta  to  provbdooa  In  the 
contract  between  appellant  and  tbe  dealer, 
refbrred  to  In  tbe  atat«nent  above^  ahowlDs 
tbe  dealer  waa  to  provide  and  maintain  a 
salesroom  and  a  propwiy  equipped  repair 
and  service  station  for  Stndebaker  cars,  keep 
a  stock  ot  two  sncb  cars  on  hand  ai^  at 
least  one  otber  tw  demonstntlmi  and  show 
purposes,  order  in  advance  cars  to  siQKilr  his 
trade  for  the  current  and  succeeding  montba, 
do  local  advertising  of  such  cars  and  Polidt 
orders  for  them,  vm  the  name  "Stndebaker" 
consptdoosly  In  bis  business,  furnish  tbe 
names  and  addresses  of  persona  to  whrnn  be 
sold  caia,  and  lnfomiatl<Hi  as  to  praopeetlre 
purchaaera.  and  carry  a  stodt  of  parts  for 
such  cars  as  should  be  reoommeoded  Ok» 
Studebak«r  Corporation,  ot  the  value  of  not 
less  than  $950. 

If,  In  addition  to  tbe  facts  stated,  it  ap- 
peared that  the  poasessUu  tbe  Amitx  bald 
of  tbe  automobllea  In  qnestUm  waa  with  ap- 
pellant's consent,  or  was  attributable  to  any 
fault  or  neglect  on  its  part*  we  would  agree 
It  was  estopped  from  claiming  them  aa 
against  tbe  purchaser.  But  it  appeared  tbat 
appellant  not  only  did  not  consent  to  tha  de- 
livery of  the  automobiles  to  the  dealer,  but 
that  same  were  delivered  to  blm  In  violation 
of  Its  instractlons  to  tbe  carrter.  Therefore 
the  case,  with  respect  to  the  cmtentton  nude, 
is  within  an  exception  or  qnallflcatlon  of  tbe 
role  the  purchaser  relies  upon,  which  makes 
tt  inapplicable,  where  tbe  title  remalna  in  tbe 
seller,  when  it  was  not  to  his  act  or  omis- 
sion tbat  tbe  buyer  waa  In  poesnoalon  of  the 
property.  1  Mechem  on  Sales.  {  158  «t  aeq.: 
24  R.  C.  li.  378.  It  Is  dear  from  tbe  testi- 
mony tbat  It  was  not  due  to  any  conduct  of 
the  app^nt  tbat  the  dealer  was  in  poaaes- 
sion  of  the  automol:dle&  ^pellant  did  ererr- 
thlng  it  reasonably  could  have  done  to  pre- 
vent the  passing  of  tbe  posseaslon  of  tbe  cars 
to  the  dealer  before  be  paid  for  them,  and 
tbe  letter's  posseaslon  of  same  dearly  was 
wrongful  and  In  deAanca  of  ajpeUant'a 
rlgbta. 
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No  reuon  appears  In  tbe  record  for  d«iy- 
iDf  appellant  the  recovery  It  sought  against 
the  dealer,  and  we  think  the  Jadgment  is  er- 
nmeous  In  that  respect  It  will  be  afficvied 
M  far  u  U  Is  in  the  purchaser's  favor  and 
reversed  so  far  as  It  la  In  the  dealer's  favor, 
sod  jndgmrat  will  he  here  roidered  against 
Mm  In  appeUantfs  favor  for  the  amonnt  of 
his  indebtedness  to  apftellant  on  accoont  <tf 
the  antomobiles. 


HINES»  DIraotor  Geaaral  of  RalliVadi.  v. 

MORROW.  (No.  assa.)  * 

(Ooiirt  ^  CBvfl  Atresia  of  Texas.  DaUas. 
Nov.  28.1921.  Behearhig  Denied 
Jan.  14,  1922.) 

1.  Railroads  «s>303(l)-4.aborer,  rsmoving  an- 
toaoblla  boggsd  la  mad  at  oroasrsg,  held  a 
"traveler^  ssrng  highway. 

An  antomobOe  truck  owner's  employi,  In- 
Jnred  by  stefving  into  a  bole  and  becoming  en* 
tangled  in  a  nve  need  in  the  work  of  removing 
a  travder'a  antombUIs  bogged  in  the  mnd  on  a 
highway  across  a  r^Droad  right  of  way,  was 
s  **tra«ler"  lawftflly  "nsing"  the  highway  with- 
in Ber.  8t  1011.  art.  (MOl.  requiring  ^e  rail- 
road company  to  keep  th«  erosdng  in  proper 
eondltloB  for  nse  of  the  traveling  public,  and 
Uie  company  owed  to  him  the  duty  owed  the 
paUic  generallj. 

[E:d.  Note.— For  other  definitions,  see  Words 
and  Pbrases,  Virst  and  Second  Series,  l^veler 
on  Highway.] 

2.  NogllseMe  «=»59  —  Antloipatlaa  ef  oxaet 
eaasaqsaaoea  ssseoessary. 

One  need  not  actually  anticipate  tbe  con- 
Kqnences  of  bis  negligence  nor  foresee  the 
partlcidar  injury  to  be  liable  for  inich  conse- 
qocnces  and  injorr,  it  being  sofllcientf  if  tbe 
injary  is  of  soeb  a  diaracter  that  it  might  rea- 
ioaaHy  have  been  antidpated  and  U  Injured 
party  la  ao  ritnated  with  relation  to  the 
wrongful  act  that  injury  to  him  or  to  one 
similarly  dtuated  might  reasonably  have  been 
fiffeseen. 

3.  RaVraada  #aB8S7(2)  —  Defeallve  oresstag 
Md  yroxiaiata  cause  of  Injuries  to  laborer 
raaiovlaa  utoaioblle  bogged  In  nod. 

Where  an  automobile  track  owner's  work- 
man, asaiating  in  fastening  a  rope  used  In  the 
work  of  removing  a  traveler's  car,  bogged  in 
Qtt  mnd  on  a  blgjiw^  not  kept  in  proper  con- 
dition for  travel,  as  repaired  by  Rev.  St.  1811, 
srt.  MM,  was  injwed  by  atepping  Into  a  Ud- 
dsD  nudhola  with  bis  artMclal  foot  and  be- 
coming entan^ed  in  Uie  rope,  which  can^ 
and  mangled  bis  other  foot  when  be  tried  to  ex- 
tricate himself  from  the  bole  by  grabbing  tbe 
rear  end  of  the  moving  truck,  the  railroad's 
neiJigence  in  msintaining  tbe  hole  was  tbe  proz- 
haate  eanse  of  tiie  injury,  though  tbe  exact 
happednff  cosM  not  have  been  foraseea. 

Appeal  from  District  Court,  OoUln  Oom- 
ty;  r.  B.  WUeox,  Jndga 
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Action  by  B.  Morrow  against  Walker  D. 
Hlncs,  Director  Q«ieral  of  Railroads.  Judf- 
nient  for  plaintiff,  and  defuidant  appeals. 

Affirmed. 

Chas.  C.  Huff  and  A.  H.  McKnight,  both  o( 
Dallas,  McSIaban,  Jones  &  Jones,  of  Green- 
ville, and  Wallace  Hughston,  of  McKlnney, 
for  appellant 

B.  Q.  Evans,  of  OreoivUle,  and  CSias.  U 
Kacfc,  of  Anstlii,  for  anMUfl& 

VAUGHAN,  J.  Appellee,  aa  plaintiff  In 
the  trial  court,  instituted  his .  suit  against 
appellant  to  recovw  dama^  In  the  sum  of 
$ao,00O  on  account  of  certain  personal  In* 
Jnrles  alleged  to  have  been  sustained  by  him 
m  0ie  ISth  day.  of  January,  1919,  as  tbe  re- 
sult of  certain  acts  ot  netflgence  on  title  part 
ot  app^ant  The  trial  resulted  la  vadict 
and  Judgment  In  favor  of  antdlee  tot  $9,500, 
the  case  now  being  before  us  oa  ai^eal  from 
such  Jndgmoit. 

SVnr  aa  «ii>o«ltion  of  the  case  as  to  laju- 
lies  and  damages  claimed  to  have  been  aus* 
tataed  try  appdlsi^  t»  deam  it  coly  iieoes> 
mrj  to  quote  from  t3ie  petition,  as  fiHlowB: 

"Plaintiff  shows  that  on  tbe  18tb  day  of 
January,  1918,  he  received  and  sustained  a 
serious  injury  that  necesaitated  the  amptitaClon 
of  his  only  leg,  iriilidi  also  eaased  Idas  sneh  a 
nervous  shock  that,  togsther  with  the  injury, 
has  seriously  impaired  bis  health  and  very 
greatly  d«atit>yed  his  atrength,  all  of  which  was 
caused  by  tbe  ne^gence  of  the  defendant,  un- 
der the  following  couditioas  and  drcomstancee: 

"The  raOiray  of  the  Missouri,  Kansas  A 
Texas  Railway  Company  of  Texas  extends  dot 
west  from  Greenville,  in  Hunt  coonty,  Tex.,  by 
way  of  Farmersville  to  Bl^^mey.  in  Collin 
county,  Tex.,  and  that  witidn  tiie  dty  Umlts  ot 
Farmersville  and  near  the  western  edge  of  said 
town  the  public  dirt  road  and  highway  known 
aa  the  Farmersville  and  McKinney  road  is 
crossed  by  said  railroad  on  a  trestle  and  bridge, 
making  what  is  ordinarily  termed  *an  overhead 
crossing*;  •  ♦  *  that  the  county  of  Collin 
and  the  town  of  Farmersville  Cor  many  months 
prior  to  tbe  date  of  tbe  injury  bad  constructed 
and  maintained  a  pike  road  In  good  condition, 
extending  up  to  the  edge  of  tbe  right  of  way 
on  both  aides  of  the  Mdlroad  at  tbe  point 
approach  to  this  crosidnib  leaving  a  space  the 
width  of  the  right  of  way  to  be  maintained  and 
kept  up  by  the  defendant;  that  tbe  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas 
and  C.  S.  SchafC,  receiver  of  the  raUroad  and 
property  of  said  railway  company,  and  tbe  de- 
fendant herein,  for  a  long  time  prior  to  tbe 
date  when  plaintiff  waa  injured,  recognized 
said  crowring  aa  one  of  the  crossings  that  it 
was  the  duty  of  said  parties  to  constmct  and 
maintain  aa  the  law  requires  at  any  other  pub- 
lic eioaaing;  •  •  •  that  on  the  day  and  for 
many  months  immediately  preceding  the  date 
when  idointiff  waa  injured  the  defendant  had 
failed  and  neglected  to  keep  said  crossing  un- 
der said  trestle  and  bridge  and  the  approaches- 
thereto  in  repair,  bat  had  negligently  and  care- 
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IMSI7  permitted  the  crossing  and  approadies 
thereto  and  under  said  road,  and  especially  at 
the  point  where  plaintiff  was  injured,  to  become 
full  of  boles  and  ezcarations,  bo  as  to  render 
that  part  of  the  croBsing  and  approaches  almont 
impassable  hj  vehicles  or  otherwise;  that  on 
said  date  the  owuer  of  a  car,  while  attempting 
to  nse  this  crossing,  had  his  car  to  become 
bogged  down  in  the  mud,  when  it  became  nee- 
esflaiy  to  pall  by  extrm  power  said  ear  ont  of 
said  bog  and  mnd,  and  tt  became  necessary  to 
have  the  assistance  of  another  car  for  that  pur- 
pose; that  the  plaintiff  while  in  the  serrice  as 

an  employe  of  Ball,  together  with  another 

servaot,  went  to  this  crosBiog  in  a  car  for  the 
purpose  of  assisting  the  other  person  to  pull 
his  car  out  of  the  mud;  •  •  •  that  the  car 
so  bogged  down  was  standing  immediately  nn- 
der  the  railroad  trestle,  and  on  that  part  ot 
the  dirt  road  crossing  commonly  used  by  the 
pnUie;  that  the  car  tihat  was  carried  down  to 
this  crossing  by  th«  plaintiff  was  driven  up  with- 
in a  distance  of  8  or  10  feet  and  stopped  on  the 
approach  to  and  on  the  road  uoder  the  cross- 
ing, and  stopped  on  the  part  of  the  croBsing 
kept  up  and  recognized  as  the  approach  to  the 
highway  and  road  crossing  by  the  defendant 
aforesaid,  and  the  plaintiff  alighted  from  his 
car  and  assisted  in  fastening  the  rope  to  each 
of  said  ears  for  the  purpose  aforesaid  {  that 
when  the  front  car  was  ready  to  start  and 
make  tiie  pull,  the  plaintiff  started  to  step 
from  between  said  ears,  and  in  ao  d<^g  the  leg 
that  bad  prior  to  that  time  been  amputated, 
which  was  extended  with  t  wooden  leg,  went 
down  into  a  hole  at  least  10  inches  or  12  indies, 
filled  with  soft  mud  and  water,  and  plaintiff's 
limb  became  securely  fastened  therein,  and  he 
was  unable  by  his  own  efforts  to  extricate  his 
said  foot  and  limb  from  said  hole;  that  the 
front  car  was  then  moving,  and  in  order  to 
avoid  the  danger  of  being  run  over  by  the  rear 
car,  which  danger  was  then  imminent  and  cer- 
tain, if  he  was  unable  to  extricate  his  limb 
from  said  hole  and  said  danger  would  have 
caused  to  him  death  or  serious  bo^ly  injury, 
and,  prompted  thereby,  be  grabbed  the  rear 
end  of  the  car  or  truck  that  was  pulling  the 
car  out  of  the  mud,  and  thereby  his  foot  and 
leg  were  pulled  from  the  hole  and  in  doing 
so  a  coil  in  the  rope  between  said  cars  caught 
the  plaiotifTs  other  foot  and  Mmb,  and  ao  man- 
gled and  lacerated  the  same  that  it  became 
necessary  to  amputate  his  only  foot  and  leg 
below  the  knee;  *  *  *  that  it  was  the  duty 
of  the  defendant  to  have  constructed  a  sata 
and  fiu'tiihle  crossing  under  its  road  at  the 
plare  where  the  defendant's  road  crossed  over 
said  dirt  road,  as  also  the  approaches  thereto, 
and  to  have  maintained  and  kept  said  road  and 
the  approaches  on  the  right  of  way  to  the 
cn^BBiDg  in  such  repair  and  condition  aa  not 
to  unneceKsnrily  impair  its  usefulness;  *  *  * 
that  the  defendant  had  failed  and  neglected  to 
kee»  said  crossing  and  the  approaches  thereto 
on  this  right  of  way.  and  whidi  is  being  used 
by  the  public,  in  a  proper  condition  for  the  use 
of  the  traveling  public,  but  had  negligently  and 
carelessly  permitted  a  hole  to  form  and  to  re- 
main on  said  crossing  and  approach  thereto  10 
Inches  or  12  inches  in  depth,  and  permitted  the 
same  to  remain  concealed,  rr^ndering  the  place 
dangerous  and  hazardous  to  the  traveling  pnb- 
BCi  all  of  which  wu  wall  known  to  tho  da- 


fendant,  or  could  hava  been  known  by  the  ex- 

erciae  of  ordinary  care,  but  the  same  was  not 
known  to  the  plaintiff,  and  was  not  observable 
by  common  observation,  and  that  by  one  or  alt 
of  the  acts  of  negligence  of  the  defendant,  as 
above  set  forth,  the  plaintiff  was  directly  caused 
to  aoffer  the  injuries  aa  herein  complahied  of.*' 

Appellant's  first  asBlgnment  of  error  is  ad- 
dreaaied  to  the  action  of  the  court  In  over- 
ruling general  demurrer  Int^'posed  to  ap- 
pellee's petition.  The  proposition  based  uv 
OD  Bald  assignment  being,  aa  follows: 

"Where  a  plaintiff,  a  nonemploytf,  is  injured 
in  the  daytime  while  undertaking  to  pull  an 
automobile  out  of  the  mud  in  a  public  highway 
across  a  railroad  right  of  way.  as  the  result  of 
stepping  into  a  hole  and  becoming  entan^ed  In 
a  rope  with  which  be  Is  doing  the  work,  he 
not  being  a  traveler  on  the  highwaTi  but  one 
employed  by  a  traveler  to  remove  the  automo- 
bile, his  injury  is  not  the  proximate  result  of 
the  negligence,  if  any,  of  the  operator  of  the 
railroad  in  failing  to  maintain  the  crosaing  in 
proper  eondidon." 

[1]  From  a  careful  examination  of  the 
many  authorities  cited,  we  have  reached  tbe 
conclusion  that  appellee  was  a  traveler  with- 
in the  meaning  of  that  term  at  tbe  time  be 
received  the  injuries  as  alleged  In  hU  peti- 
tion. Tbe  right  to  use  a  public  highway  is 
vested  generally  in  the  public  without  limi- 
tation further  than  it  be  used  in  a  lawful 
manner  for  all  purposes  Incident  to  or  con- 
nected with  the  privilege  to  travel  fte  high- 
ways. Of  course  we  do  not  mean  to  be  un- 
derstood as  holding  that  the  right  to  "use" 
carries  with  It  an  exemption  from  the  ctper- 
atlon  of  any  law  prohibiting  the  use  of  high- 
ways for  certain  purposes,  for  Hie  use  of  a 
highway  must  always  be  within  the  limita- 
tions prescriljed  by  law.  The  appellee  was 
clearly  within  his  rights  as  a  traveler  In  the 
use  of  same  at  the  time  he  received  bia  In- 
juries, viz.  engaged  as  a  laborer  In  the  work 
of  removing  an  automobile  bogged  In  tbe 
mud  on  said  highway  at  the  place  where  he 
was  injured.  TbB  term  "using"  is  one  of 
broad  Import  as  applied  to  the  rights  ot 
travelers  on  the  public  highway,  and  any 
restriction  wMch  would  unjustly  derive  th& 
public  of  the  benefits  of  all  Intimate  uses 
of  a  highway,  not  sanctioned  by  some  plain 
statutory  proTlsion,  would  be  an  unwarrant- 
ed invasion  of  the  rl^t  of  the  public  to  uae 
the  highway  tor  the  purpoaea  for  which 
same  was  Intended  to  be  used  and  enjoyed.. 
Therefore  wbatever  duty  under  tbe  law  ap- 
pellant owed  the  public  generally  to  keep  said 
crossing  in  a  reasmably  aato  condition  for 
travelers  using  same  was  owed  to  the  ap- 
p^lee  at  the  time  he  rec^ved  the  Injuries  as 
alleged  in  his  petition.  It  was  the  duty  ot 
appellant  to  ke^  the  crossing  in  question  In 
proper  condition  for  the  traveling  public, 
and  his  failure  to  do  so  was  Qie  cause  of  ai>> 
pellee  b^ng  there  at  the  time  vt  his  lnjnii«% 


Digitized  by 


Google 


VfiZj  HIKES  V. 

ArUcle  e#94.  Berlaed  Ststutes  of  1911,  Is  as 

follows: 

It  shall  be  the  dntj  of  eveir  railroad  eom- 
pmj  in  this  state  to  place  aiul  keep  that  por- 
tion of  its  roadbed  and  right  of  way  over  or 
■erose  which  any  public  govd^  road  maj  run, 
in  proper  condition  for  the  vse  of  the  traveUnf 
pobHc." 

lUs  court,  in  ttie  case  of  Bt  Louis  South- 
western Ballway  Co.  Smltb,  49  Tex.  CUt. 
App.  1.  107  S.  W.  688.  the  opinion  \feiag  bj 
tbe  late  lamented  Judge  Talbot,  said: 

"Where  a  railroad  is  constructed  across  s 
pablie  road  or  highway,  already  established,  the 
daty  of  the  railroad  compaoT  under  the  stat- 
nte  to  keep  the  crossing  In  repair  is  absolute, 

•  •  *  and,  as  It  was  made  the  duty  of  ap- 
peUsDt  statute  to  keep  it  in  repair,  the  faU- 
ure  to  do  so  would  be  negligence  per  se." 

In  International  &  Great  Northern  By.  t. 
Butcher,  81  S.  W.  819,  the  court  said: 

**Fb»  failure  of  a  railroad  company,  after 
Baring  exercised  the  right  thai  given  by  stat- 
ate,  to  perform  the  statutory  dot?  imposed.  Is 
ne^igence  per  se,  *  *  *  and  It  one  is  law- 
fully using  eacfa  crossing,  and  in  the  exercise 
of  ordinary  care  In  its  use  is  injured,  and  the 
injury  is  proximately  caused  by  sudi  ne^- 
gence,  the  railroad  company  is  re^ionsiUe  to 
the  injured  party  for  the  ooiis«<iucnces  of  its 
B^Ugence." 

following  authorities  are  cited  as 
suppwting  the  cmclusltm  reached  tbat  ap- 
pellee vas  a  traveler  within  the  meaning  of 
that  term  at  the  time  he  received  the  inju- 
ries as  allied  by  him:  Ruling  Case  Law, 
titieb  Highway,  K  803-306;  20  L.  B.  A.  (N. 
8.)  annotation,  pp^  748-'R!0;  Kessler  t. 
Benger,  205  Pa.  288,  64  Aa  887,  61  L  B.  A. 
«U;  HiU  r.  Olenwood,  124  Iowa,  479,  100 
N.  W.  622,  from  which  we  quote  as  follows: 

The  streets  are  for  the  use  of  the  general 
public  without  discrimination;  for  the  weak, 
tiie  lame,  the  halt  aad  the  UInd,  as  well  as 
for  those  possessing  perfect  health,  strength, 
and  vision.  The  law  casts  upon  one  no  greater 
burden  of  care  than  upon  the  other." 

M.,  K.  ft  T.  By.  Oo.  T,  Saunders,  101  Tex. 
2B5,  106  S.  W.  321,  14  L.  B.  A.  (N.  S.)  998, 
16  Ann,  c^s.  HOT,  clted  by  appellant,  we 
think  is  authority  in  support  of  our  conclu- 
sion, as  the  following  quotations  will  demon- 
strate: 

"The  deduction  seems  plain  that  the  proKc- 
tion  is  given  to  those  who  are  exercising  their 
right   with   respect  to   the   road   or  street 

*  *  *  The  existence  of  the  crossing  fixes  the 
relation  to  the  railway  of  the  road  or  street 
and  of  those  exercising  the  right  to  use  it, 
and  the  provision  is  a  defiiAe  protection  to 
tbcm;  but,  ft  we  attempt  to  apply  it  to  otttera, 
te  persons  or  pifoperty  whose  i>oriti<m  is  not 
iBflaeBced  by  the  ezfstence  of  the  crossing  or 
any  right  they  bave  to  nse  it,  we  have  no  defi* 
idte  g^de.  •  ■  *  Olie  rights  of  those  uring 
Oa  road  or  street  crossing  As  railway  should 
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not  be  narrowly  restricted,  as  is  sometimes  at- 
tempted. «  •  •  The  atatate  in  question  Im- 
poses a  duty  the  nonobservance  of  which  con-, 
Btitutes  negligence  vrith  respect  to  those  for 
whose  benefit  the  duty  Is  imposed,  vis.  users 
of  the  road  or  street** 

Which  clearly  Indicates  that  It  was  not 
the  purpose  of  the  able  judge  rendering  the 
oplnltm  for  the  court  in  said  case  to  limit 
the  right  to  the  use  of  the  public  lilghway, 
or  to  restrict  the-  use  of  same  to  the  narrow 
limits  as  here  contended  by  appellant 

121  The  allegations  of  the  petition  In  ref- 
erence to  the  acta  of  negHgence  upon  whidi 
liability  for  the  injuries  sustained  by  app^- 
lee  are  predicated  are  sufficient  to  show  that 
the  negl^enee  allied  was  the  direct  and 
proximate  cause  of  the  iujiirles  claimed  to 
have  been  sustained  by  an>ellee.  This,  we 
think,  is  shown  by  the  1^1  effect  of  the  al- 
legations ct  the  petition,  supra,  and  not  nec- 
essary to  be  here  restated  m  ealai^ted  upm, 
and  leads  our  minds  to  the  ooDCluslm  fiiat 
the  Injury  to  the  natural  and  invbable  ctm- 
sequence  of  tbe  acts  of  negligence  alleged, 
"that  is,  sudi  an  injury  as  might  reasonably 
have  been  anticipated  under  ordinary  cir- 
cumstances as  a  natural  and  probable  result 
«f  tliat  act" ;  in  otbw  words.  Is  a  cmaqitU- 
ance  with  the  doetzlne  "ttiat  foreaeeableness 
or  antldpatlm  of  injury  Is  a  necessary 
meat  to  proximate  cause,"  as  analyzed  and 
explained  in  the  case  of  San  Antonio  ft  A. 
P.  By.  Oo.  V.  Bc^ine  (Ccsn.  App.)  2S1  B.  W. 
354,  from  whidi  we  quote  as  fcMlows: 

"One  sol  juris  is  legally  charged  with  the  duty 
of  anticipating  all  consequences  of  his  conduct 
whldi  under  ordinary  drcnmstauces  flow  there- 
from as  a  natural  and  probable  result  To  meet 
the  leqvirements  of  Uils  mle,  actual  anticipa- 
tion is  not  the  test;  nor  to  It  material  wheOi- 
er  the  particalar  injury  might  have  been  fore- 
seen, but  it  is  reqaisite  that  the  injury  be  of 
such  a  general  character  aa  m^ht  reasonably 
have  been  anticipated:  and  that  the  injured 
party  should  be  so  situated  with  relation  to  the 
wrongful  act  that  injury  to  bim,  or  to  one 
similarly  situated,  might  reasonably  bave  been 
foreseen." 

As  said  In  the  case  of  Railway  r.  McDonald 
(Com.  AlVk)  208  8.  W.  912: 

"^nte  iSSenlty  is  to  apply  tbem  [^e  rules 
under  dtoenssioni  to  a  given  state  of  facts,  and 
we  reeegntoe  fnUy  that  tlietr  am>ttcstion  to 
one  stste  of  facts  can  rarely  be  a  precedent 
for  any  other  case,  because  it  is  hardly  pos- 
sible for  two  cases  to  be  identical.  Whether  a 
certain  result  conld  be  anticipated  from  a  given 
act  or  omission  is  usually  a  question  of  fact 
and  becomes  a  question  of  law-  only  when  but 
one  reasonaUa  eondurion  can  be  drawn  from 
the  facts.** 

We  have  been  materially  aided  In  dis- 
posing of  this  question  by  the  following  au- 
thorities: City  of  Galveston  v.  Posnainsky, 
62  Tex.  118,  50  Am.  Rep.  617;  Gonzales  t. 
City  of  OalTeston,  84  Tex.  8,  IB  B.  W.  284,  SI 
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Am.  St  R^.  17;  Oft7  of  Dallafl  T.  Jones, 
93  Tex.  38,  49  S.  W.  677.  68  S.  W.  877  (on 
r^iearln^;  Railway  Co.  t.  GHllenwater,  146 
8.  W.  689;  18  Rnllng  Case  Law,  Hlgbwaya, 
I  872;  Flnnegan  t.  Sioux  City.  112  Iowa.  232, 
88  K  W.  907;  Page  T.  Bucksport,  64  Me.  61, 
18  Am.  Rep.  289.  We  therefore  condnde 
tbat  tbe  trial  court  did  not  err  In  refusing 
to  aiistain  appellant's  general  demurrer  and 
OTermle  bis  first  asslgnmCTt  of  error. 

it}  Appellant's  second  assignment  of  er- 
ror Is  based  upon  the  trial  court's  refusal 
to  give  to  the  Jury  appellant's  special  diarge 
ho.  1  and  peremptory  Instruction  for  the 
appellant,  and  is  here  presented  under  the 
following  propositions: 

First.  "The  duty  restlBg  upon  the  operator  of 
a  railroad  to  maintain  an  undergrade  croBsing 
of  a  pnblie  highway  in  reasonably  safe  condi- 
tion for  the  Qse  of  the  traveling  public  does 
not  extend  to  one  employed  by  a  traveler  on 
the  highway  to  asBlst  In  pulling  his  antomo- 
bile,  which  has  bogged  down,  oat  of  the  mnd; 
and  an  injury  to  the  person  so  employed, 
caused  by  bis  stepping  into  a  hole  in  the  right 
of  way  and  becoming  entangled  in  a  rope 
with  which  he  is  working,  does  not  result  from 
actionable  negligence  on  the  part  of  the  opera- 
tor of  the  railroad."  Second.  "The  testimony 
shows  as  a  matter  of  law  that  the  ve^igence, 
if  any,  on  defendant's  part  with  respect  to  Uie 
condition  at  the  hl^waj  was  not  die  proximate 
cause  of  plaintiEF'a  injury.** 

Liability  is  predicated  upon  the  failure  of 
Appellant  to  keep  the  crossing  in  question  in- 
proper  condition  for  the  trarellng  public,  as 
required  by  article  6494.  Revised  Statutes 
of  1911.  The  controlling  question,  therefore, 
of  a  necefisity  Is  "whether  appellant's  negli- 
gence in  falling  to  maintain  the  crossing  in 
propa  condition  iH'oxlmately  caused  app^- 
lee's  Injury."  The  following  statement  of 
the  facta  will  present  a  clear  and  full  un- 
derstanding of  that  Issue,  as  well  as  the 
other  Issues  to  be'  noticed  further  on:  The 
railway  company  had  undertaken  to  keep 
that  part  of  the  public  highway  across  Its 
right  of  way  in  condition  where  appellee  re- 
ceived his  injuries.  The  condition  of  the  road 
Y'as  bad  at  the  time;  the  mudhole  was  In 
plain  view,  and  the  road  had  been  in  bad  con- 
dition since  November,  19ia  On  the  morn- 
ing of  the  18th  of  January,  1919,  appellee  was 
directed  by  his  onployera  to  go  and  help 
pull  out  ■  car  that  was  stuck  in  the  nrad  at 
Om  overhead  crossing  In  question.  Harvey 

Henson,  Dayton  Womble,  Evans,  and 

 Templeton  accompanied  appellee ;  they 

went  4own  in  a  Ford  truck.  There  was  a 
service  car  stuck  in  the  mud  Just  under  the 
bridge,  the  front  end  was  south  of  the  bridge, 
headed  toward  McKlnney. 

We  think  it  advisaUe  to  here  quote  a  port 
of  appellee's  testimony  as  contained  in  the 
statement  of  facts: 

**We  pulled  through  onder  the  trestle,  there 
iPis  room  under  the  trestle  to  pass,  and  wa 


passed  under  tlie  trestle  and  pulled  a  Uttle 
south  of  the  car  that  was  stuck.  We  pulled 
to  the  front  of  the  car  that  was  stuck,  and 
I  suppose  that  we  went  something  like  8  or 
6  feet  in  front  of  it;  I  dont  know  Jnst  exactly. 
Womble  was  the  man  that  was  driving  the  car 
that  was  stuck  In  the  mad.  We  pulled  around, 
and  nhen  we  got  In  front  of  Womble's  car  he 
taken  one  end  of  the  rope  and  tied  into  the 
front  spring  of  his  ear,  and  I  dotUded  up  some 
slack  and  kneeled  down  on  it  with  my  knee,  and 
tied  it  to  tiie  rear  end  of  the  tnuA,  and  as  I 
got  Dp  Benson  asked  me  if  I  had  tiad,  and  I 
told  him  yes,  and  he  got  in  the  tmck,  and  I 
started  to  step  out  of  the  way,  and  my  foot 
slipped  In  a  bole.  The  foot  that  slipped  In  the 
hole  was  my  right  foot,  the  artificial  foot. 
Well,  I  started  to  fall,  and  by  tbat  thne  the 
truck  was  moving,  and  I  grabbed  the  back  end 
of  the  truck,  and  it  pulled  up,  and  in  some  way 
the  rope  wrapped  aronnd  my  leg  and  em^ed 
it  and  brolu  it  off.  I  dont  know  Just  how  far 
my  foot  went  down  into  the  hole;  but,  Jnd^ug 
from  the  way  it  looked  on  my  junt's  leg,  I 
wonld  say  something  like  12  inches.  When  my 
foot  went  down  into  this  hole  the  reason  that 
I  did  not  pitik  it  up  and  step  out  was  because 
I  could  not  paU  it  oat.  When  I  got  my  foot 
in  the  mud  I  aeen  the  shape  I  was  in  if  he 
puUed  the  car  it  would  have  pnQed  it  orer 
me,  because  I  couldn't  get  ny  foot  out  myadf* 
and  I  grabbed  the  bade  end  of  the  tmek,.  Oink- 
ing  they  wonM  poll  the  car  over  on  top  of 
me.  I  grabbed  the  hack  end  of  this  truck,  and 
tiiat  by  that  means  It  palled  my  foot  out  and 
the  rope  caught  the  other  one  and  tore  It  off. 
I  was  not  acquainted  with  that  road  there 
under  the  trestle  and  the  approadi  to  it  at  that 
time;  I  had  not  been  there  before  that  day, 
and  had  not  crossed  over  it  at  any  time  be- 
fore that  day.  While  I  had  been'  living  in 
Farmersville^  in  June,  that  was  my  first  trip 
to  that  place.  In  drivii^  our  car  past  this 
one  on  down  in  front  of  it  our  car  £d  not 
bog  down;  there  was  Bermuda  grass  along  the 
edge,  and  we  run  a  couple  of  wheels  on  tbi» 
Bermuda  grass,  and  by  that  means  w«  got 
around  in  front  of  the  car.  The  appearance 
of  the  road  where  we  were  doing  tbat  work  was 
that  it  appeared  to  be  smooth  with  water  and 
slush,  soft  mud,  aad  it  looked  to  be  smooth.  I 
never  discovered  any  other  holes  there.  The 
first  time  that  1  knew  there  was  a  hole  there 
12  inches  deep  was  when  I  stepped  into  It;  I 
never  nodocd  it  until  after  I  got  fastened  in 
it.  *  *  *  I  wiht  to  do  that  as  a  part  of 
the  labor  that  1  was  doing  for  Mr.  Allison. 
*  *  *  It  was  Mr.  Womble  that  tied  the  rope 
to  the  car  that  was  bogged  down,  and  I  was 
the  one  that  tied  the  other  end  of  it  to  the  end 
of  the  truck;  I  tied  it  to  the  axle  of  the 
tmck.  There  was  a  little  slack  in  the  rope, 
and  I  taken  op  on  the  rope  and  I  pnt  my 
knee  on  it  to  ke^  it  from  getting  down  in 
the  mud  when  I  tied  it  to  the  axle.  •  •  • 
After  I  had  got  up  Harvey  Benson  asked  me  If 
I  had  tied  the  rope.  TbaX  was  after  I  hod 
raised  up  and  was  standing  up  right  behind  the 
truck.  •  *  *  When  he  got  ap  in  the  track 
he  started  it,  and  I  started  to  step  out  of  th» 
way,  out  to  the  side  toward  the  bridge,  to- 
ward the  trestle,  and  when  I  did  my  foot  slip" 
pad  and  went  into  the  mndhole;  my  xi^t  foot 
went  into  the  hole,  and  I  .ahuted  to  foil,  and 
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I  fzabbad  tke  hmA  Mid  of  the  trucic,  and  tbeti 
H  the  rope  tiffhtuied  it  caa^t  my  Mt  foot. 
I  could  not  Mj  wJiether  that  waa  part  of  the 
I  bad  wadded  up  and  put  under  m;  knee 
that  eanght  ms  foot  or  not  I  don't  know 
Just  how  many  eoila  there  were,  but  I  goesa 
there  waa  more  than  one,  but  I  woald  not  say 
whether  there  were  three  or  four;  I  don't 
know  bow  man;.  *  *  *  I  did  not  know  that 
cara  had  been  bogged  there  at  the  trestle  prior 
to  the  time  of  the  acddent.  Anybody  when 
they  tot  there  could  see  that  it  was  muddy 
and  conM  see  the  mudhide,  and  could  aee  that 
tiie  car  looked  to  be  down  to  the  axle.  The 
madh<^e  between  where  the  bogged  car  and 
the  truck  was  standing  was  all  smooth,  watery 
and  sloppy.  •  •  *  There  was  nothing  around 
the  back  end  of  this  truck  when  I  tied  this 
rope  that  would  indicate  that  there  would  be 
any  holes  in  the  ground.  *  •  •  The  rear  end 
of  the  bogged  car  was  almost  under  the  bridge, 
and  right  in  the  mudhole." 

J.  T.  Ball  teetlfled: 

"The  condition  at  this  crossing  was  mighty 
bad  at  that  time.  The  bogged  car  in  question 
was  right  In  the  mudbole,  almost  under  the 
bridge  where  the  bridge  goes  over  the  pobllc 
road,  mia  way  that  hole  came  to  be  formed 
there  was  the  tfllng  had  choked  op,  and  the 
water  came  right  down  over  the  road  and 
caoaed  the  mndhole  there.  I  have  seen  the  sec- 
tion foreman  .and  hla  hands  worting  there  as  I 
passed  in  the  last  fiv^  years,  fillInK  np  the 
boles  in  that  tiling  that  bad  broken  in  it  Holes 
had  broke  In  the  tiling  and  wagons,  and  cars 
wonld  go  Into  It  If  they  hadn't  filled  them  up, 
and  they  filled  them  up,  and  that  stopped  ihtf 
water,  and  it  acattcrad  over  the  road  and  mn 
down  to  the  bridge,  and  that  la  what  eauMd 
that  mndhole.  Th^t  mndhole  had  been  there 
for  aome  time.  I  could  not  say  exactly  how 
ioagt  but  I  judge  80  days.  I  helped  to  get  some 
cars  oat  of  there  myself,  and  I  stuck  uw  o£ 
them.  Besides  that  I  had  seen  other  peo- 
ple's can  puUed  out  of  there  when  I  h^tponed 
to  be  there  at  the  time." 

The  aboTe  statement  of  facts  la  practically 
wltturat  contradiction,  and  presenta  all  of 
the  facta  material  to  the  disposition  of  the 
asalgnmentfa  nnder  consideration.  Was  the 
nesliKence  of  appellant  the  proximate  cause 
of  the  injuries  sustained  by  appellee?  To 
answer  this  in  the  afBrmative,  the  facts 
should,  in  the  light  of  common  ejcperlence  as 
applied  to  the  ordinary  affairs  of  men,  rea- 
sonably demonstrate  that  the  injuries  sus- 
tained by  api>ellee  on  account  of  audi  negU- 
gence  should  hare  been  anticipated  in  vlev 
of  all  the  aorroandiug  clrcumatanceB.  Thia 
z<eqiilreB  a  careful  analysis  of  the  evhtoice 
In  the  llgbt  of  tbe  weB-recogulMd  rulCB  ot 
law  applicable  to  same. 

Ws  appreciate  ttte  diSeulty  of  applying 
tbe  law  to  cases  ot  this  character,  and  recog- 
nize  tbe  full  force  of  the  observation  made 
Id  tbe  case  of  Railway  t.  McDonald  (Oom, 
App.)  208  8.  W.  912: 

*mie  dHBcul^  fM  to  ^>ply  them  [tiie  roles 
under  dtaeosalon]  to  a  ^en  state  of  facta,  and 


MORROW  187 
8.W.) 

we  recognise  folly  that  their  application  te 
one  Btate  ot  facts  can  rarely  be  a  precedent 
for  any  other  caaa,  becanse  It  la  baidly  poast- 
Me  for  two  oaaeo  to  be  IdoDtteal.** 

Also  la  Hie  Behne  Oue,  mj/xtt: 

"The  «blef  difBcul^  ariaea,  not  in  determining 
what  the  rule  ia.  bat  In  applying  It  to  each  par- 
ticular ease  when  It  artoe»--«  difficnltj  fro- 
Qoently  adrerted  to  by  Cbe  courts." 

In  cases  of  the  character  under  con- 
sideration, we  think  the  obeervatlon  made 
by  Chief  Justice  Marshall  in  Cohens  r.  Ylr- 
glaU.  6  Wbeat  264.  5  L.  lEd.  257.  pecoUarly 
applicable^  Tlx.: 

**It  It  a  maxim,  not  to  be  Asregarded.  that 
general  expressions,  In  every  opinion,  are  to 
be  taken  In  connection  wfth  the  case  In  whldi 
those  expressions  are  used.  If  they  go  be- 
yond the  case,  they  may  be  respected,  but  ought 
not  to  control  the  Judgment  In  a  subsequent 
suit,  when  the  very  point  Is  presented  for  de- 
daion." 

Thus  recognlElng  tbe  dlfflcnlty  of  Qko  ta^ 
we  wfll  undertake  to  aia»ly  tbe  rules  to  the 
state  of  facts  Involred  In  this  case.  We  know 
of  no  better  way  to  present  our  vlewa  than 
to  borrow  from  tbe  able  compreboialTe  and 
exbaustlTe  argument  In  brief  filed  tn  tiUa 
cause  In  behalf  of  app^ee,  viz.: 

"Did  appellee's  stepping  Into  the  hole  In 
question  proximately  cause  his  injuries?  That 
ia  the  qnestion  presented,  i^ipellant's  negli- 
gence waa  responsible  tor  the  existence  of  the 
hole.  About  this  there  Is  no  dispute.  Appd- 
lee  stepped  Into  the  hole.  About  this  there 
is  no  dispute.  He  was  injured.  This  also  Is 
undisputed.  Did  his  stepping  Into  the  'hole 
proximately  canse  his  Injuries?  That  and  that 
<mly,  is  tbe  question  iUToIved.  Now,  one  thing 
is  certain  at  the  ontset:  Thst,  If  the  hole  had 
not  been  there,  and  the  appellee  had  conae- 
quentljr  not  at^ped  Into  it  the  injury  would 
not  have  occurred.  This  very  fact  therefore, 
demonstrates  that  the  hole  aa  a  defect  in 
the  highway  was  at  least  a  coneorring  cause  of 
the  happening,  and,  nnder  the  law,  it  will  be 
regarded  the  sole  cause,  unless  the  rope  and 
the  truck  are  considered  as  intervening  agen- 
das coming  into  the  transaction  in  such  a  way 
as  to  break  the  chain  of  caosstiou.'  As  a  com- 
mcm-sense  proposition,  what  set  into  motion 
the  train  of  acts  causing'  the  appellee's  inju- 
ries? Was  it  not  the  htdo  wUdi  caused  him 
to  fall?  If  ao,  ia  not  the  bole  to  be  considered 
the  canse  of  the  happening,  and  ^e  rope  and 
the  track  'mere  conditions'?  We  think  so,  and 
ImUcvc  the  authorities  Bnm>ort  us  without  ques- 
tion. If  we  are  wrong  about  this,  then  we 
think  it  must  be  held  that  the  hole  and  the 
rope  and  the  truck  were  co-operative,  concur- 
rent factors,  in  which  event  of  course,  appel- 
lant ia  liaUe.  But  vra  redogidae  tbe  fact  that, 
in  cosaiderfaig  the  qnestion  of  proximate  oause, 
we  axe  In  a  palace  of  mitrora,  and  that  Itlkkea 
clear  thinking  and  careful  analysis  to  make 
one's  war  through  the  maze  of  conflicting  de- 
cisions. *  *  •  The  case,  stated  la  the  brief- 
est form,  ia  dmply  this:  Appellee  waa  on  the 
highway,  uslnff  it  In  a  lawful  manner,  and  alip- 
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ped  into  this  bol«,  Created  by  appellant's  neg- 
llgenco,  and  waa  injared  in  nndertakinK  to  ex- 
tricate himself.  The  thins  that  appellant's 
nesliseiice  was  responsible  for— the  bole,  the 
defect  In  the  highway— was  thns  present  and 
operatlTe  as  a  canae  of  appellee's  fnjary.  Sup- 
pose appellee  had  been  walking  down  this 
road,  and,  coming  to  thia  place,  be  slipped  into 
the  hole  and  broke  bis  leg  In  undertaking  to 
extricate  himself.  It  would  be  a  clear  case 
of  liability.  What  is  the  legal  distinction  be- 
tween that  case  and  this?  There  is  none.  It 
makes  no  difference  why  appellee  went  to  the 
crossing  in  Question,  provided  he  went  there 
rightfully.  KverythlDg  that  happened  up  to 
the  time  of  his  arrival  is  of  no  le^  importance, 
except  aa  a  mere  condition  as  explaining  the 
righ^ul  reason  for  bis  presence.  Appellee 
went  to  this  crossing  on  buaineas,  in  the  law- 
ful use  of  the  highway.  He  slipped  into  tliis 
bole  and  was  injured.  It  must  be  held  In  mind 
that  the  negligence  of  the  appellant  is  not  its 
failure  to  provide  a  road  in  proper  condition 
for  the  person  whose  car  waa  bogged.  We  do 
not  have  to  trace  the  case  back  through  the 
bogging  down  of  tlie  car  and  predicate  liabil- 
ity on  the  negligence  of  ^e' appellant  in  failing 
to  fnmisb  a  road  in  proiwr  condition  to  the 
person  who  was  driving  that  car.  That  ia  not 
the  case  at  all.  The  fact  that  the  car  bogged 
down  has  no  proper  place  In  the  case,  except 
merely  as  a  part  of  the  res  gests,  so  to  speak, 
and  as  explaining  appellee'a  presence  at  the 
point  Whether  the  car  bogged  down  aa  a  re- 
sult of  appellant's  negligeoce,  or  otherwise.  Is 
quite  immaterial,  for,  however  this  may  be, 
appellee  had  the  right  to  go  down  on  tbe  public 
highway  to  the  point  in  question  and  as^t  in 
extricating  tbe  ear,  and  In  doing  this  was  using 
tiie  highway  in  a  lawful  manner  for  the  gen- 
eral purpose  of  travel,  and  liability  ia  predicated 
upon  Uie  fact  that  appellant's  negligence  was 
responsible  for  ttie  hole  in  tbe  highway  into 
which  appellee  slipped.  *  *  *  There  was  no 
wrong  in  this  case,  except  tbe  negligence  of  the 
appellant  in  leaving  a  bidden  and  dangerous  hole 
In  the  highway,  in  violation  of  its  duty  to  keep 
the  same  in  reasonable  repair.  Appellee  was 
using  the  highway  lawfully.  Be  slipped  into 
the  hole.  Under  the  circumstances  existing 
at  tbe  time.  It  was  essential  for  him  to  imme- 
diately extricate  himself  to  save  himself  from 
peril.  He*  did  what,  under  tbe  drcumstances, 
•eemed  best  and  most  pmdent  to  do  in  an 
effort  to  save  himself  from  tUa  periL  This 
action  on  hia  part,  grabbing  hold  of  tbe  truck, 
and  tbe  fact  that  his  foot  became  entangled 
in  the  tightening  rope,  4^d  not  break  the  chain 
of  causation  between  tbe  negligence  of  appel- 
lant in  maintaining  the  hole  and  his  injury. 
What  caused  him  to  grab  the  truck?  The  fact 
that  his  leg  was  bang  in  tbe  hole,  and  it  was 
neeeasary  to  txtrteata  Umielf  immediately.** 

Such  applicatioQ  of  tbe  law  to  tbe  facta 
we  tblnk  warranted  and  supported  by  the 
following  authorities:  Gonzales  v.  City  of 
Galveston,  84  Tex.  3,  19  S.  W.  284.  31 
Am.  Bt  Rep.  17;  City  of  Galveston  v.  Pos- 
nalnsky,  62  Tex.  118,  60  Am.  Bep.  617;  City 
of  Dallas  V.  Jones,  93  Tex,  38,  49  S.  W,  S77, 
68  &  W.  377  (retaearlng);  BaUway  t.  GIU- 


enwatw.  14d  8.  W.  580.  firom  wbldi  we  qiioe» 
SB  follows: 

"It  may  have  been  that.  If  the  mule  had  not 
been  traveling  ao  rapidly,  appellee  might  have 
passed  over  tbe  crossing  without  injury,  but  we 
think  it  clear,  If  the  croaaing  had  been  in  prop- 
er repair,  no  iojury  would  have  resulted  to 
him.  So  It  cannot  be  said  that  the  mnning- 
away  of  the  mule  was  the  sole  cauae  of  the  ac- 
cident We  think  it  can  be  said,  however,  had 
the  crossing  not  been  in  bad  repair,  tbe  acci- 
dent would  not  have  occurred,  ^nierefora  the 
bad  repair  of  the  crossing  was  at  least  a  con- 
curring cause  of  the  accident,  liability  for  whidi 
appellant  is  responsible,  unless  appeUae  was- 
guilty  of  contributory  negligence." 

Writ  of  error  was  denied  In  that  case; 

Tbere  is  a  well-recognlzed  difference  be- 
tween tbe  test  of  negligence  in  a  case  wber» 
tbere  Is  an  Intervening  BgoKj  and  the  test 
of  proximate  cause, 

"In  the  case  at  bar  there  Is  neglifenee  t» 

begin  with,  to  wit  the  failure  to  keep  tbe  high- 
way in  repair  for  travelers.  Appellant's  con- 
tention, in  effect  is  that  there  can  be  no  liabil- 
ity because  tbere  la  no  breach  of  duty  owed 
appellee.  Tbe  breach  of  duty  was  the  negli- 
gence In  leaving  the  road  out  of  repair,  and 
the  only  question  left  la  one  of  proximate 
cause." 

We  think  that  question  is  fairly  deter- 
mined by  the  following  cases:  Gonzales  v. 
Galveston,  supra ;  Railway  Co.  t.  McDonald, 
supra;  Hallway  Co.  t,  Behne,  supn.  But 
appellant  contends: 

"It  could  not  reasonably  have  been  foreseen 
that  slipping  into  this  hole  woold  have  caused 
the  appellee  to  have  become  entangled  in  a 
rope,  and  the  moving  truck,  with  such  dire  re- 
sults. Tbe  answer  is  plain:  The  exact  eonae- 
qnencea  do  not  have  to  be  foreseen.  Tbe  test 
is  (for  the  moment  conceding  that  the  negli- 
gence has  not  been  proved):  Could  probable 
injury  have  been  reasonably  eonten^lated  to 
travelers  In  tbe  highway  by  reaaon  of  thialaieT 
As  the  courts  say,  it  is  alwaya  the  unexpected 
that  occurs.  Human  happenings  vary  infiidte- 
ly  in  their  detail.  Two  thinga  rarely,  if  ever, 
happen  in  exactly  the  same  way.  It  is  not  es- 
sential, therefore,  that  defendant  foresee  the 
exact  happening.  The  only  requisite,  even 
where  tbere  is  an  active  independent  interven- 
ing agent,  ia  to  foresee  the  probability  of  its 
intervention  or  some  such  agency  arising  and 
harm  resulting  therefrom.** 

Ip'rom  the  above  we  are  led  to  overrule 
appellant's  second  assignment  of  error,  and 
Iirst  and  second  propositions  based  thereon. 

We  have  carefully  considered  tbe  follow- 
ing autborities  cited  in  ai^;>ellanf8  toief: 
beale  v,  Bailway  Co.,  66  Tex.  274,  57  Am. 
Bep.  602;  T.  &  P.  By.  Co.  v.  Bigham,  90 
Tex.  223,  38  S.  W.  162;  Neely  t.  F.  W.  & 
R.  G,  By.  Ca,  96  Tex.  274,  72  8.  W.  169; 
T.  &  B.  V.  By.  Co.  v.  Blackshear,  106  Tex. 
616,  172  S.  W.  644,  L.  R.  A.  1015D,  278; 
Beaty  v.  Missouri,  Kansas  A  Texas  By.  Co. 
of  Texas  et  aL,  175  S.  W.  460;       a  ft  &. 
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r.  By.  Co.  T.  daiMeait,  220  S.  W.  407— and 
and  no  oocaalOD  to  question  the  corret^cu 
of  tbe  rules  of  Iftw  vmoanoed  In  wld  cuae, 
reapectlrely,  aa  applied  to  tbe  particular 
itate  <tf  ULCts  tbm  nnder  lUTeatlgatlon  as 
made  by  each  of  aald  cases.  However,  we 
do  find  a  material  dlff»ence  existing  be- 
tween the  state  of  facts  in  the  Instant  case 
and  the  state  of  facts  contained  In  the  report 
of  the  cases  above  referred  to.  This,  of 
course*  oeates  a  vital  dlffwouse  In  ivlndple. 
However,  we  do  not  think  it  necessary  to 
kngthon  this  i^Inlon  by  vndataklnc  to  d^ 
Hneate  tbe.  difference  betwen  the  facts  In 
the  tnetant  ease  and  the  facta  In  the  author^ 
Itlee  above  referred  to,  bdlevlng  that  same 
wlli  be  appamt  m  propor  comparison  and 
tnalysla.  \niat  we  have  heretofore  said  In 
reference  to  SKwUee  being  a  traveler  at 
the  time  and  place  when  Injured  disposes  of 
appellants  third  and  fourth  awlgnmenta  of 
error  contrary  to  appeUant's  coutttDtkm,  and 
we,  therefore,  hold  that  tbe  trial  court  did 
not  err  in  string  to  the  jury  tbe  flfth  par* 
agrapb  of  the  general  charge,  vis.: 

*'It  was  the  doty  of  the  defendant  to  nse 
ardinary  care  to  keep  and  maintain  tbe  dirt 
load  crossing  under  this  croBsing  and  track  at 
the  place  in  gneBtlon  In  a  reasonably  Bafe 
condition  for  tbe  traveling  pnblic,  and  a  fail- 
ure to  do  BO  would  be  negUgence." 

The  above  discosslon  and  tbe  condaston 
reacbed  therefrom  necessarily  results  In  over- 
ruling appellanfs  flftb,  sixth,  and  seventh 
assignments  of  error,  and  the  proposition 
based  thereon. 

Binding  no  material  error  in  the  proceed- 
ings liad  In  the  trial  court  as  complained  of 
b7  appellant,  it  Is  therefore  ordered  that  the 
Jadgment  of  the  court  bdow  b^  and  the 
same  is  her^y,  in  all  Oilngs  affirmed. 

Affirmed* 

On  Apptifamts  iAoOaa  tm  Btiiearlng. 

Onr  attention  Is  called  to  tbe  record,  which 
Aows  tbat  prior  to  the  trial  of  tbls  cause 
In  the  court  below  John  Barton  PaToe  sac- 
ceeded  Walker  D.  Hlnes  aa  Director  General 
of  Batlroads,  and  was  named  Fedanl  Agent 
by  the  President  under  section  206  of  the 
TranspOTtatkm  Act  1930,  and  tbe  Judgment 
was  rendered  against  J<din  Barton  Payne,  and 
not  against  Walker  D.  Hlnw,  as  stated  in  our 
optalon  alflrmlng  tbe  Judgment  of  tbe  trial 
court,  and  said  opinion  Is  reformed  In  tbat 
respect  so  as  to  show  tbat  the  Judgment  la 
afllrmed  In  favor  of  appellee,  B.  Morrow, 
against  John  Barton  Payne,  appellant  How* 
ever,  the  original  style  of  said  case  will  be 
retained  on  the  docket  of  this  court,  and  tbe 
style  of  said  salt  as  stated  in  appellant's 
motion  will  be  changed,  as  requested,  to 
Walker  D.  Hines,  Appellant,  v.  B.  Morrow, 
AppdtoSL 

It  Is  farther  made  to  appear  said  mo- 
tion that  sittce  flie  trial  of  this  cause  In  the 
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court  btfow  and  appeal  to  this  court,  James 
0.  Davis  baa  succeeded  Joba  Barton  Payne 
as  Director  General  of  Railroads  and  VbOt 
eral  Agent,  and,  as  pw  the  request  of  said 
motion,  it  is  ordered  tilat  the  said  James  <X 
Davis  be,  and  he  la  hereby,  substituted  aa 
appellant,  and  that  in  the  further  proceedings 
herein  he,  and  not  John  Barton  Payne  or 
the  said  Walk«  D.  Hlnss»  be  named  as  ap- 
pellant. 

We  have  carefully  considered  mottou 
anoat  granting  rehearing,  and,  not  finding 
any  valid  reason  why  we  should  not  adhere 
to  our  views  as  expressed  In  <^>lnloo,  said 
motion  la  omruled. 


LEONARD  T.  OARUTHBRS.  (Na  637S.)* 

(Coart  of  Olvfl  Appeals  of  Texas.  Austin. 

Nov.  1, 1S21.  On  Motion  for  Bebsarfttg, 

Dec.  21.  1021.) 

1.  Mines  and  mlnarals  #=973— Leuss  oODttni- 
•d  la  favor  of  laasors. 

In  conitraing  leases,  contrary  to  the  gen- 
eral role,  in  ease  of  donbt  they  shtKdd  be  con- 
strued In  faror  of  the  lesson. 

2.  Mines  and  niserals  «=355(3)  —  Instrsment 
held  not  to  ooRv«y  title  to  minerals,  bat  aa 
option  to  oxploit  lands. 

An  Instrument  construed,  and  Aeld  not  to 
convey  the  title  to  minerals  therein  referred 
to,  but  to  grant  an.  option  to  exploit  the  landa 
for  oil  and  other  minerals. 

3.  Vendor  and  parebaaar  «s»IO^Rent8  not 
dso  pqraMe  to  psrohiser. 

It  is  a  mla  of  common  law,  enforced  tn 
Texas,  tbat  on  sale  of  land  rents  not  doe  are 

payable  to  the  porchaser, 

4.  Mines  and  minerals  «=>55  (2)— Grantee  of 
half  of  minerals  la  landa  held  entitled  to 
balf  the  amount  paid  for  extension  ef  prior 
option  given  by  grantors. 

The  owners  of  lands  having  granted  an  op* 
tion  to  exploit  the  same  for  oil  and  other 
minerals,  their  subsequent  gran  toe  of  balf  the 
minerala,  subject  to  the  option  contract,  is 
entitled  to  half  their  rights  and  benefits  seenred 
to  them  nnder  the  opUm  eontrset,  and  hence 
to  half  the  amount  B«td  for  extending  the  op- 
tion under  such  contract. 

Appeal  from  District  Court,  Tom  Green 
County;  0.  £.  Dubois,  Judga 

Action  by  M.  B.  Leonard  against  O.  A. 
Caruthera.  Ftom  Judgment  for  defradant, 
plaintiff  appeals.  Reversed  and  rendered. 

Wardlaw  ft  SlUot^  of  Stmora,  for  appel- 
lant 

HUl  A  Hill,  of  San  Anfelo^  tor  appdlee. 

EBT,  G.  J.  On  flie  Sth  day  oC  Jmie,  19i8» 
the  following  Instrument  was  executed  by  O. 
H.  Evans  and  his  wife,  on  the  one  part,  and 
Jan.  A.  Weir,  on  the  other  part: 


»roroaw< 


I  sea  same  topic  and  KBT-KOlIBnt  ta  all  Kay-Nombarad  DliaBtB  sad  ladaai 

*wnt  of  error  araated  rebniarr  SS,  USS. 
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"bow  aD  tmm  bf  thew  miuite:  Thtt  I, 
a  H.  Brcna,  joiMd  ktnte  by  wICb;  Mn. 
Mary  EL  Bran*.  oC  ^  post  aOee  of  Sonorm, 
aUte  of  Texaa,  hwhmtt^  called  Iwior 
< whether  one  or  mora),  for  and  in  coa^erm- 
tioD  of  $1,682^  casta  in  hand  paid,  receipt  of 
which  is  hereby  acknowledfed.  do  hereby  lease 
unto  James  A.  Weir,  hereinafter  called  lessee, 
the  foUowicg  described  land,  situated  in  the 
counties  of  Menard.  Oondio.  Tom  Oreen,  and 
Bchlcldber.  aUte  «t  Texas  lindoded  in  wU^ 
description  la  At  land  in  controrersy], 
•  *  •  an  of  said  brad  agfregatiBc  5,948 
acres  of  land,  more  or  less,  for  the  purpose  of 
prospectinK  tor  ml,  ga».  snlphor.  and  other  min- 
erals and  the  prodnctton  of  same  tfaerefrora, 
together  with  the  exclnnre  right  of  ingress  and 
egress  at  any  time  to  prospect,  drill,  mine,  and 
otherwise  operate  bereonder.  and  the  right 
to  erect,  maiptain.  and  remore  all  necessary  or 
propet  stmetnres  and  aHdiaaees^  indndiag  the 
right  to  pnll  the  piping  from  wells,  and  to  in- 
stall, maintain,  and  remove  all  tanks  and  other 
means  of  storage  and  all  pipes  and  other  means 
of  transportation;  and  subject  to  the  royalties 
hereinafter  mentioned,  there  is  hereby  granted 
and  conveyed  to  said  lessee  alt  of  the  ejl,  gas, 
Bolpbor,  and  other  minerals  In  and  under  said 
land. 

"Tbe  royalties  aboTe  mentioned  sfaaU  be  (a) 
on  oil,  a  quanti^  equal  to  one-eighth  of  aU 
produced  and  saved,  the  sam«  to  be  deliTored  at 
the  wells  or  to  the  credit  of  tiie  lessor  in  the 
pipe  line  to  which  the  wells  may  be  connected; 
(b)  on  natnral  gas,  at  the  rate  of  $200  per 
annum,  payable  quarterly,  for  each  well  pro- 
ducing gaa  exclusively,  and  from  which  gas  is 
then  being  oscd  or  sold  off  tbe  premtses,  it  be- 
ing understood  that  the  lessor  shall  have  the 
priTtlege.  at  tbe  lessor's  own  risk  and  expense, 
of  malting  connections  and  using  gas  from  soch 
wells  free  of  charge  for  one  dwelling  on  said 
land;  (c)  on  gas  produced  from  oil  wdls,  when 
such  gas  is  used  or  sold  off  the  premises,  at  the 
zato  of  flO  per  annum  for  each  well  while  the 
gas  Is  being  so  used  or  sold,  and  when  audi 
gas  is  used  for  the  manufacture  of  gasoline 
there  shall  be  an  additional  payment  at  the 
rate  of  $10  per  annum  for  each  well  while  such 
gas  is  being  used  for  the  manofacture  of  gaso- 
line; (d)  on  sulphur,  at  tbe  rate  of  $1  per  ton 
for  all  mined  and  marketed  from  a&id  land; 
(e)  and  on  all  other  minerals  a  one-tenth  of  the 
net  proceeds  received  -tnm  the  sale  of  such 
08  may  be  produced  and  marketed  from  said 
land  for  all  purposes  of  dcTelopment  and  opera- 
tion. 

"If  operations  for  the  drilling  of  an  oil 
or  gas  well  are  not  begun  on  said  land  on  or 
before  tbe  Sth  day  of  June,  1919,  this  lease 
shall  terminate  as  to  both  parties,  unless  the 
lessee  on  or  before  that  date  shall  pay  or  ten> 
der  to  tbe  lessor,  or  to  the  credit  of  Uie  lessor 
in  the  First  National  Bank  at  Sonora  (whlt^jb 
shall  continue  as  the  depository,  regardless  of 
changes  in  ownership  of  the  land),  the  sum  of 
$1,682.90,  which  payment  or  teador  may  be 
made  by  the  check  or  draft  of  the  leasee,  and, 
however  made,  shall  operate  to  confer  on  the 
lessee  tbe  privilege  of  deferring  the  time  limit 
for  12  months  from  said  date.  Thereafter,  in 
like  manner  and  upon  like  paymente  or  tenders 
of  said  amount,  the  time  limit  may  be  further 
deferred  for  additional  periods  of  12  months 
successively,  provided  always  that  this  lease 


eansot  be  kept  la  force  hr  soA  p^rmaata  ia 
dw  abOMMe  «C  ^nOag  openHeoB  for  a  tonfar 
poiod  than  ftve  yean  from  Ifee  date  last  above 
set  forth.  Bat  nothiuK  in  tins  paragraph  con- 
tained shaD  obttgate  tbe  lessee,  against  its  wish 
or  <9tioa,  to  make  any  soch  payment  or  to 
drill  or  othenriae  carry  on  operations  here- 
under. And  it  ia  understood  and  expressly 
agreed  that  the  conaideration  first  recited  in 
this  lease,  the  down  cash  payment,  and  the  obli- 
gation of  the  grantea  contained  In  die  next 
ensmng  paragraph  bmof,  Aall  be  bdd  to  anp- 
poft  and  aastain,  net  vaSy  tiic  privileges  grac- 
ed to  the  date  written  In  this  paragraph,  name- 
ly, the  date  whoi  tlda  lease  is  to  ttfrnfaate  «n- 
less  an  additional  payment  or  tender  is  made, 
bat  also  the  leasee's  option  of  extending  that 
period  from  time  to  time  and  keeping  thia 
lease  In  force  as  aforesaid,  as  well  aa  any  and 
all  other  righte  and  privileges  conferred  on  tbe 
leasee  by  this  instnuooit, 

"H  during  the  period  of  tbSa  lease  or  flie 
extension  of  the  time  limit  for  drilfing  and 
within  S  years  from  ttt  date  last  above  set 
forth,  and  prior  to  the  discovery  of  oil  or  gas 
on  aaid  leased  land,  there  shall  be  diilled,  on 
adjacent  land  and  within  200  feet  of  any  lino  of 
said  leased  land,  a  well  prodndng  as  macb  as 
50  barrela  of  oil  per  day  for  30  consecutive 
days,  tbe  lessee  will,  with  reasonable  diligence, 
begin  and  prosecute  the  drilling  of  a  well  on 
said  leased  land  in  a  faithtol  effort  to  find  and 
prodncc  oU  In  paying  quantities. 

"After  operatiws  for  drilling  of  an  or 
gas  well  shall  have  been  begnn  on  said  leased 
land,  it  ahall  not  be  necessary  for  the  lessee  to 
make  any  further  paymente  in  lieu  of  drilling 
operations,  as  provided  In  the  second  pre- 
ceding paragraph  hereof.  In  order  to  keep 
this  lease  In  force;  and  daring  said  period  of 
five  years  drilling  operations  may  be  suspended 
from  time  to  time,  without  terminating  this 
lease,  provided  tbe  lessee  idiall  have  paid  or 
tendered,  or  shaH  then  pay  or  tender,  tiie 
amount  herdUibefore  mentioned  for  the  then 
current  period  of  one  year,  including  the  time 
of  such  period  of  one  year,  including  the  time 
of  such  suspension;  and  provided  farther  that 
after  such  operations  are  so  begun  no  snch 
payment  or  tender  shaH  be  necessary  when  the 
operations  are  being  carried  on  In  good  faith 
and  tbe  period  of  suspension  la  leas  than  30 
days. 

**If  the  lessee  shall  sink  a  mU  or  diaft  and 
discover  oil,  gas,  sulphur,  or  other  minerals  In 
pa^ng  quantities  in  or  under  the  above-de- 
scribed land,  then  this  lease  shall  remain  in 
full  force  and  effect  for  10  years  from  such 
discovery,  and  as  much  longer  as  oU,  gaa,  sul- 
phur, or  other  minerals  shall  be  produced  there- 
from in  paying  quantities;  and,  having  so  dia- 
covered  oH,  gas,  sulphur,  or  other  minerals  in 
paying  quantities,  the  lessee  shall  be  exempt 
from  loss  -or  torfeitore  of  this  lease  in  whole 
or  in  part,  except  after  Judldal  ascertainment 
that  tii«  lessee  has  failed  to  perform  ita  duty 
and  discharge  its  obligations  hereunder  and  a 
reasonaUe  opportunity  thereafter  to  prevent 
such  loss  or  forfeiture,  and  in  event  «t  flmd 
loss  or  forfeiture  there  shall  be  reserved  to 
the  lessee  each  producing  well  or  mine  with  10 
ac^es  of  laud  surrounding  the  soma,  to  ba  des- 
ignated by  the  lessee. 

"Ko  well  shall  be  drilled  nearer  than  200 
feet  to  any  houaa  or  bam  on  aaid  land,  unless 
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omMBt  ^  tht  lenor,  and  nothing  herein 
eoDtalited  shall  deprive  the  lessor  «f  the  full 
□se  and  enjoyment  of  said  land,  subject  to  the 
prtrileKM  uul  estate  hereby  gruited.  and  when 
reqnested  by  the  lessor  the  lessee  shaH  burj  its 
pipe  lines  so  that  they  vill  not  interfere  with 
cnltiTation,  and  lessee  shall  be  allowed  to  nm 
pipe  lines  across  the  lands  here  leased  -  from 
any  other  propertieB  ksses  may  be  developing 
or  itpmAm$  ta  the  vid^ty,  tha  ronta  of  wdd 
Vip«  Unas  onr  the  landa  here  leAasd  to  be 
designated  by  lesaor,  and  be  boried  below  plow 
depth  when  requested  by  lessor. 

**It  the  interest  owned  by  the  lessor  in  said 
land  is  or  shaU  prove  to  be  less  than  the  «n- 
tire  fee  in  the  royalties  and  moneys  herein 
provided  for  shall  be.  delivered  or  paid  to  the 
lessor  in  the  inn>porti<Hi  only  that  the  interest 
of  the  lessor  bears  to  the  entire  (a*; 

"If  tile  estate  of  ^ther  party  hereto  is  as- 
sign^  and  tiw  privilege  of  aaaigning  In  iriwla  or 
in  part  Is  wpetuir  allowed,  the  centnants 
hereof  shall  extend  to  tiie  aaa^gns  and  meces- 
slre  assigns,  bnt  no  change  in  the  omiership 
of  the  land  or  the  rentals  or  royalties,  by  pnr- 
chase  or  otherwise,  shall  be  binding  on  the  les- 
see vnta  it  shall  have  been  famished  with  no- 
tice and  proper  evidence  of  sadi  diange. 

"In  testimony  -whereof,  this  instrument  is 
signed  tUs  fith  day  of  Jmia.  1018. 

"a  H.  Svans. 

*Urs.  Mary  D.  Bvana, 

"Oranton. 

rVamea  A.  Wetr, 

"Grantee.** 

That  inBtmnent  was  duly  aehnowledged 
nnd  filed  for  record  in  Menard  cotmty,  on 
.Taly  18.  191^,  and  duly  recorded  in  tbe  deed 
rpcords  of  tliat  county. 

On  February  3,  1919,  G.  H.  Evans  and  his 
wife  ^ecuted  and  delivered  to  U.  B.  Leonard 
seven  written  transfers  rplating  to  seven  dif- 
ferent tracts  of  land,  and  each  was  filed  for 
record  on  February  27,  1919,  and  duly  re- 
corded In  the  deed  records  of  Menard  coun- 
ty, asd  tbey  Included  the  land  Involved  In 
this  Utlgatiw.  The  form  of  such  conveyances 
was  identical  in  each  instrnmenc,  except  as 
to  the  description  of  ttte  land,  one  of  which 
instruments  reads  as  follows: 

"The  State  of  Tnas,  Conaty  ot  8vtton-HW.: 
"Know  all  men  by  these  presents:  That  Q. 
H.  nvans  and  wife,  Mary  E.  Bvans,  of  the 
coonty  of  Sntton,  state  of  Tezaa,  in  considera- 
tion of  9175  to  us  cash  in  hand  paid  by  M.  B. 
Ijeonaid,  the  receipt  of  which  is  hereby  ac- 
knowledged, have  granted,  sold,  and  conveyed, 
and  by  these  presents  do  bargain,  grant,  sell, 
and  convey,  nnto  the  said  M.  B.  Leonard  an 
equal  one-half  undivided  interest  in  and  to  all 
tbe  natural  gas,  oil,  petndenm,  coal,  and  other 
minerals  and  mineral  anbatances  in,  on,  and 
under  :tte  fellowint  described  lot,  tract  or  par- 
cel of  land  lying  and  being  situated  In  Menard 
conn^,  Tez^  and  being  all  of  the  N.  and  E. 
%  of  section  No.  5,  certificate  No.  1/304,  orig- 
inal grantee,  B.  8.  ft  F.,  containing  S60  acres 
of  land,  more  or  less,  togetiier  with  the  right 
to  enter  thereon  open  n^ines,  drill  wells,  lay 
pipes  and  erect  all  stmctures  and  appllancea 
aeeassary  vr  convenient  in  seardiTng  for,  pro- 


curing, caring  for,  storing,  and  removing  any 
natural  gas,  oil,  petroleom,  or  other  minerals 
or  mineral  si^stancea  of  whatever  nature  and 
kind  whatsoever  that  may  be  found  thereon, 
or  thereunder,  and  to  erect  telephone  and  tele- 
graph lines  for  use  in  the  business  thereon  to- 
gether with  the  right  to  remove  any  and  all 
fixtorea  placed  thereon. 

"It  ia  expressly  understood  and  agreed  that 
onrface  of  the  above-deaerilwd  land  ia  con- 
▼Vod  only  for  all  pnrpeoes  and  naoo  above  set 
forth.  And  this  conveyance  is  subject  to  the 
terms  and  provisionB  of  a  lease  <if  valid)  ex- 
ecuted by  O.  H.  Evans  and  wife,  Mary  B.  Ev- 
ans, to  James  A.  Weir,  on  the  Sth  day  of  June, 
1918,  and  recorded  in  book  S2,  page  42  of  the 
records  of  Menard  county,  Tex. 

"To  have  and  to  hold  the  same  unto  the  aald 
M  B.  Leonard  Ma  belra,  admtntotrator^  and 
assigns  forever. 

**We  do  hereby  Mnd  oarselTeo,  Mrs,  exeea- 
tors,  and  admii^toators  to  warrant  and  for- 
ever defend  kll  and  singular  said  gas,  oil,  pe- 
troleum, coal,  and  mineral  righta  heretn  con- 
veyed nnto  the  said  M.  B.  Leonard,  his  heirs 
and  assigns  against  the  lawful  claim  of  every 
person  claiming  or  to  daim  the  same  or  any 
part  thereof. 

"WitnesB  our  hands,  this  8d  d^  of  February, 
A.I>.  1918.  O.  B.  Bvans. 

"MMty  B.  Bvana." 

(Statutory  acknowledgment.) 

On  January  S,  1919,  James  A.  Weir  execut- 
ed to  W.  H.  Reld  the  following  eonveyance, 
whldi  was  ^ed  fbr  record  May  81, 1919,  and 
recorded  In  0ie  deed  reoords  at  Menard 
county: 

"State  «f  Texas,  Oonnty  of  Harrla— Witaess- 

eth: 

"That  whereas,  James  A*  Weir,  of  Harris 
county,  Tex.,  Is  the  owner  of  a  certain  ofl,  gss, 
and  mineral  lease  covering  approximate^  S,- 
543  acres  of  lend,  more  or  less,  l;^g  and  be- 
ing sitaated  in  Menard,  Concho,  Tom  Green,  and 
Schleicher  counties,  Tex.,  as  Is  evidenced  b; 
a  certain  lease  contract  of  date  June  5,  1918^ 
entered  into  by  and  between  the  said  James  A. 
Weir,  on  the  one  part,  as  lessee,  and  C  H, 
Erans,  Mrs.  Mary  E.  Evans,  on  the  other  part, 
as  lessor,  said  lease  contract  duly  I'ecorded  in 
volume  32,  page  42,  of  the  records  of  Menard 
county,  Tex.;  the  said  lailds  covered  thereby 
being  more  particularly  dcBcribed  as  followa, 
to  wit:  • 
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Oencbe.  Tom  Oreen  *  Schleicher 
"Section  0  above  described  contains  640 
acrea,  but  the  3.  W.  being  80  acres,  belongs 
to  others  and  the  said  part  is  excepted  from 
this  lease,  and  the  said  portion  herein  except- 
ed is  960  vans  loaf  trmn  mth  to  sonth  and 
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475  varu  wtd«  from  cut  to~-veit  Tin  re- 
mainder of  the  snrveyB  itbove  mentioned  an 
vhole  Barreys,  and  all  of  the  land  belonging  to 
them  are  Inclnded  In  thta  lease.  All  of  said 
land  aggrecating  6,543  acre*  of  land,  more  or 
less. 

"And  whereas,  for  a  Talnable  consideration, 
as  hereinafter  set  forth,  the  said  James  A.  Weir 
has  this  day  sold,  asBigned,  and  conveyed  unto 
W.  H.  Reid,  of  New  York,  N.  his  heira,  ad- 
tdniatrators,  and  assigns,  all  right,  title,  and 
taiterest  belonging  to  the  said  James  A.  Weir 
in  ffod  to  the  aboTe-described  lease  and  con- 
tract, and  it  is  the  desire  of  the  said  James  A. 
Weir  and  said  W.  H.  Raid  that  the  said  sale 
be  formally  evidenced. 

"Now,  therefore,  for  and  in  consideration  of 
the  Biun  of  $100  to  him,  the  said  James  A. 
Weir,  cash  in  hand  paid  by  said  W.  H.  Reid,  the 
receipt  of  which  Is  hereby  fully  acknowledged, 
and  other  Talnatde  conriderations  paid  by  said 
W.  H.  Reid  to  the  aaid  James  A.  Weir,  receipt 
of  which  is  hereby  fully  acknowledged,  the  said 
Jamea  A.  Weir  does  hereby  sell,  assign,  and  set 
over  onto  the  said  W.  H.  Reid,  his  heirs,  ad- 
ministrators, and  assigns,  all  right,  title,  and 
Interest  of  said  James  A.  Weir  in  and  to  the 
aboTe-described  oil,  gas,  and  mineral  lease  and 
.contract;  the  aaid  W.  H.  Reid  hereby  acquir- 
ing all  right  and  interest  inuring  or  that  may 
Innre  to  ths  s^d  James  A.  Weir  under  and  by 
Tirtoe  of  the  aforesaid  oil,  gas,  and  mineral 
lease  and  contract  and  ita  assignment  aa  afore- 
said. .  ■ 

"To  have  and  to  hold  the  same  unto  the  said 
W.  H.  Reid,  hia  heira,  administrators,  and  as- 
^gna  forever. 

"In  testimony  whereof,  witness  my  hand  at 
Houston,  Tex.,  tUa  the  8d  day  of  January,  A. 
I>.  1919.  Jamct  A.  Weir." 

(Acknowledgment  Statutory.) 

M.  B.  Leonard  brought  this  suit  against 
O.  A.  Oarathers,  partly  In  the  form  of  tres- 
pass to  try  tttle,  but  also  containing  aver- 
ments upon  which  he  sought  to  recover  from 
Garnttaera  one-half  of  the  »l,6e2.90  collected 
by  him  from  the  assignee  of  James  A.  Weir; 
and  from  a  judgment  In  favor  of  the  def«id- 
ant,  Caruthera,  the  plaintiff,  Leonard,  has  ap- 
pealed. Both  parties  (Oalm  under  a  H. 
Evans  and  wife. 

Tbe  trial  court  filed  tbe  ftdlowlng  findings 
of  fact  and  condusiong  of  law.  The  flndlAga 
of  fact  are  not  challenged.  ' 

"(1)  I  find  that  on  the  Sth  day  of  June,  1918, 
O.  H.  Evans  was  the  owner  in  fee  simple  of  the 
flawing  described  lands  situated  in  tbe  coun- 
ties of  Henar^  Schleicher,  Concho,  and  Tom 
Green,  to  wit: 
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"Also;  East  one-half  and  N.  W.  %  and  W. 

%  of  S.  W.  %  of  section  It,  bIo<A  0,  eertlieate 
1/3M,  B.  S.  &  F.,  SeO  acres,  Henard  county. 

"(2)  I  find  that  on  said  date  he  executed  to 
James  A.  Weir  an  oil  and  gas  lease  on  all  of 
said  lands,  together  with  a  grant  and  convey- 
ance of  aU  of  tbe  oil,  gas,  sulphur,  and  other 
mlaerals  in  and  under  said  lands. 

"(3)  I  find  that  the  leaae  of  the  surface,  to- 
gether  with  the  conveyance  of  tiie  oil,  gas,  snl- 
phur,  and  other  minerals  in  and  vndn-.  said 
lands,  waB  made  on  condition  subaequent  that 
the  lessee  or  hia  aatigoeea  would  prospect,  drill, 
and  develop  the  gas,  oil,  and  other  minerals  in 
and  under  said  lands,  and  waa  to  pay  a  royalty 
from  SQch  prodoctiona  to  the  owner  of  tbe 
land  as  follows: 

"(a)  On  oil,  a  quantity  equal  to  one-eighth 
,of  all  produced  and  saved. 

"(b)  On  natural  gaa,  at  the  rate  of  $200  per 
annom,  payable  quarterly,  for  eacii  well  prodne- 
Ing  gas  exduslvdy,  and  from  wUdt  gas  la  then 
being  used  or  sold  off  the  premises. 

"(c)  On  gas  produced  from  oil. wells,  when 
such  gas  is  used  or  sold  off  the  premlaes,  at 
tbe  rate  of  $10  per  annom  for  eadt  w^  whDe 
the  gaa  is  being  so  sold  or  used. 

"(d)  On  sulphur,  at  the  rate  of  $1  per  ton 
for  all  mined  and  marketed  from  said  land. 

"(e)  On  all  other  nUnerala,  one^tanth  9t  the 
net  proceeda  received  fnmi  the  aalc  of  audi 
as  may  be  produced  and  marketed  from  a^ 
land. 

"(4)  I  find  that  as  a  consideration  for  said 
lease  and  conveyance  tbe  said  Weir  paid  to  aaid 
Bvans  at  tbe  time  of  executing  the'  contract 
the  sum  of  $1,662.90  and  that,  If  operations 
were  not  begun  for  the  development  of  ssid  land 
within  12  months  from  the  date  of  said  lease 
and  conveyance,  tbe  contract  sholild  terminate, 
unleas  the  lessee  or  hia  asaigna  paid  to  the  own- 
er of  the  land,  on  or  before  the  expiration  of  the 
first  12  monUis*  time  limit,  a  like  sum  of  $1;6^- 
90,  and  which  payment  when  made  ahould  op- 
erate to  confer  on  the  leaaee  or  lits  aaiAgns 
tbe  privilege  of  deferring  the  time  limit  for  12 
months  for  the  beginning  of  operations,  and 
that  thereafter  in  like  manner  and  upon  Uke 
payments  of  the  same  amount  the  time  limit 
would  be  further  deferred  for  additional  periods 
of  12  months  successively,  hot  auch  payment 
woold  not  keep  aaid  contract  and  conveyance 
in  force  for  a  longer  period  than  5  yeara  from 
its  date  in  the  absence  of  drilling  operation  a. 

"(6)  I  find  that  by  the  tetas  of.  said  lease 
and  conveyance  aforesaid,  that  in  the  event  of 
development  work  and  production  of  the  oil, 
gas,  4Uid  other  minerals,  said  lease  coi^act 
would  remain  in  full  force  and  effect  for  10 
years  from  the  discovery  and  for  such  longer 
time  aa  gas,  oil,  and  other  minerals  shoidd  be 
produced  there&rom  in  paying  quantitiML 

"(0)  I  find  that  the  ooKfition  auhseqaent  nn- 
der  which  said  leaae  of  the  lands  and  tiia  eon- 
veyance  of  the  gas,  oil.  and  other  minerals  in 
and  under  tbe  same  was  made  is  indeflnit*  and 
uncertain  and  may  never  terminate. 

"(7)  I  find  that  the  original  lessee,  James 
A.  Weir,  on  the  3d  day  of  January,  1918;  trans- 
ferred and  assigned  said  lease  contract  and  con- 
veyance to  W.  H.  Beid,  conveying  to  him  all 
of  his  ri^t,  title,  claim,  and  interest  In  tha 
lands. 

"(8)  I  find  that  on  or  before  the  6tii  day  of 
June,  tB18^  tha  assignee  of  said  Wdr  paid  to 
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C.  H.  Sraiis,  the  original  lessor*  the  sum  of 
11,062.90  for  the  pTivilege  of  «xtmdlD(  the 
time  limit  «E  uid  Imss  and  esnnyance  for  12 
XBontbs  from  June  6, 1919. 

"(9)  I  find  that  on  or  before  the  Stfa  da?  of 
lane,  1920,  the  Baid  assignee  of  the  Weir  lease 
paid  into  the  First  National  Bank  of  Sonera, 
Tex.,  the  depository  designated  in  said  contract, 
the  sum  of  $1,602.90  for  the  privilege  of  ex- 
tending the  time  limit  of  said  lease  and  con- 
Tcjance  for  12  months  from  said  date. 

"(10)  I  find  that  upon  the  28tb  day  of  Jane, 
1910,  tiie  aaid  G.  H.  Brans  contracted  to  con- 
vey the  fee  in  said  land  to  Paul  Wllloughby  and 
that  simultaneously  with  s^d  contract  the  said 
Paul  WilloDghby  went  into  possession  of  said 
land. 

"(11)  I  find  that  on  the  4tb  day  of  October, 
1619,  the  said  C.  H.  Bvans  and  wife  conveyed 
ij  full  warranty  deed,  for  a  valnablo  considera- 
tion then  paid,  the  said  lands  to  the  sold  Paul 
WUIoDsbby  in  fee  simple  in  accordance  with  said 
contract,  and  that  therd>y  the  said  WiUoughl^ 
became  the  ovner  in  fee  simple  of  all  of  said 
lands. 

"(12)  I  find  that  subseqnent  to  June  28,  1919. 
said  Paul  Willougbby  contracted  to  sell  and 
convey  all  of  said  lands  to  the  defendant,  O.  A. 
Camthers.  and  that  by  a  fnU  warranty  deed  for 
a  valuable  consideration  then  paid,  dated  De- 
eember  12>  1810.  the  said  Paul  Willoughby, 
joined  1^  his  vrife,  conveyed  all  of  said  lands 
to  the  defendant,  O.  A.  Caratbars,  and  he  there- 
by became  the  owner  in  fee  sfmide  thereof. 

"(13)  I  find  that  the  said  0.  H.  Bvana  and 
wife,  aiter  executing  the  lease  and  conveyance 
to  James  A.  Weir  and  on,  to  wit,  February  S, 
1919,  conveyed  to  the  plaintiff,  M.  B.  Leonard, 
his  (the  said  Bvans')  reversionary  interest  in 
and  to  the  natural  gas.  oil.  petroleum,  and  other 
minerals  in  and  under  the  following  tracts  of 
said  lands,  to  wit: 

tar.        Cert.   Orlgla&l  Orantee.  Acre&  Cotuty. 
IB   2/U  J.  FolUvent  601     M«aard  ft 

Concho 

m  M  B.  L.  ft  R.  B.  Ry.  Co.  S98H  Menard 
16  VU  J.  PoUlvent  606  Menard, 

Schleicher,  Tom  0. 
tU    m      U  ft  R.  R.  Rr.  Co.   tmi  Menard  ft 

Schleicher 

NB  7/85  1/3M   B.  8.  ft  F.  660  Menard 

US    175  B.  U  ft  B.  R.  Ry.  Co.   «0     Menard  ft 

Concho 

1    246  Brooki  ft  Burleson    W  Henard 

"(14)  I  find  that  said  conveyance  to  plaintiff 
H.  B.  Ijeonard.  by  said  Evans  and  wife  was 
Bade  subject  to  the  lease  and  conveyance  pre- 
viooaly  made  by  them  to  the  said  James  A. 
Weip. 

**(1S)  I  find  that  neither  the  said  Paul  Wfl- 
looi^by  nor  the  ssid  defendant,  O.  A.  Oamthers 
at  the  time  of  the  deeds  and  conveyance  to 
them,  had  any  no'tice  of  any  rights  of  plaintiff 
in  and  to  said  lands  or  any  minerals  thenln,  ex- 
cept as  disclosed  by  the  records. 

"(Ift)  I  find  that  the  $1,662.90  paid  by  the  as- 
^ae  of  the  Weir  lease  in  the  First  National 
Bank  of  Sonora,  on  or  prior  to  the  5th  day  of 
Jane,  1921^  was  thereafter  paid  by  said  bank 
to  the  defendant,  O.  A.  Camthers. 

"(17)  I  find  that,  prior  to  the  payment  of 
said  sum  of  91,6t^90  into  the  said  bank  by  the 
assignee  oi  the  Weir  lease,  the  said  defendant, 
O.  A.  Camthers,  in  eonqdianoe  with  said  Weir 
contract,  bad  filed  with  aald  aadgnna  a  aw 
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of  the  deeds  conveyinf  the  lands  £rom'  C.  H, 
Bvana  and  wife  and  vesting  the  fee-simple 
title  in  defendant  thereto. 

"(18)  I  fin.d  that  the  plaintiff  made  demand 
upon  the  defendant  for  one-half  of  the  propor- 
tional amount  of  the  money  paid  1^  the  assignee 
of  the  Weir  lease  to  said  bank  and  by  said  bank 
to  defendant  at  80  cents  per  acre,  amonnttng 
to  1676.45,  and  that  defendant  refused  to  pay 
the  same  to  plaintifl. 

"(19)  I  find  that  there  has  been  no  driUinc 
or  other  development  work  dtme  upon  said  lands 
under  the  lease  and  conveyance  from  Evans  to 
Weir,  nor  any  develoiunent  work  done  by  ^ain- 
tiff  under  the  slUd  conveyance  to  him,  and  that 
there  has  been  so  gaa,  ofl,  petrolemn,  sul- 
phur, or  other  minerals  produced  from  aaid 
lands. 

"(20)  I  find  that  the  $1,662.90  paid  by  the 
assignee  of  the  Weir  lease  to  defendant  was 
not  for  any  productions  from  said  land,  but  was 
for  the  privilege  only  of  extending  the  time 
limit  within  which  operationa  were  to  be  begun. 

"(21)  I  find  that  the  said  lease  and  convey- 
ance executed  by  said  C.  H.  Evans  and  wife  to 
James  A.  Weir  is  still  in  fall  force  and  effect. 

"(22)  I  find  that  the  conveyance  of  O.  H. 
Evans  and  wife  to  plaintiff,  M.  B.  Leonard,  was 
only  for  the  reversionary  interest  that  be  might 
have  in  the  natural  gas,  oil,  etc,  in  and  un- 
der the  lands  described  in  said  conveyance,  and 
that  said  conveyance  did  not  transfer  or  as- 
sign to  him  any  of  the  money  paid  and  to  be 
paid  under  tiie  Weir  lease  in  order  to  extend  the 
time  limit  thereof  for  the  b^iinnbiff  of  oper- 
ation*. 

"ConcluBlona  of  Zjaw. 

"(1)  I  find  that  the  conveyance  by  said  0.  H. 
Evans  and  wife  to  plaintiff,  M.  B.  Leonard,  of 
their  reversionary  Interest  in  the  natural  gas, 
oil,  etc..  In  and  under  the  lands  In  aaid  trans- 
fer described,  was  and  is  null  and  void  and  In- 
operative, and  vested  in  the  plidntiff  no  interest 
or  title  to  said  natural  gas,  oil.  etc. 

"(2)  I  find  that  the  plaintiff  by  his  said  trans- 
fer and  conveyance  from  C.  H.  Evans  and  wife 
did  not  acquire  any  right,  titie,  or  interest  in 
^e  mon^s  paid  by  the  assignee  of  tiie  Weir 
lease  for  the  privflege  of  extending  the  time  lim- 
it for  beginning  operations  under  said  lease. 

"(3)  I  find  that  the  $1,662.90  paid  by  the  as- 
signee of  the  Weir  lease  to  the  First  National 
Bank  of  Sonora  and  by  it  to  defendant,  O.  A. 
Caruthers,  belongs  to  the  said  Caruther;,  and 
that  the  same  was  properly  paid  to  him, 

"Judgment  is  therefore  entered  for  the  de- 
fendant in  accordance  with  hia  prayer." 

Opinion. 

ni  No  attempt  will  be  made  to  consider 
separately  the  assignments  of  error.  The  coa- 
stmctlons  placed  by  this  eonrt  upon  the  first 
two  instrmnenta  h««tofore  set  out  In  full 
are  decisive  of  the  rights  of  the  parties,  and 
render  it  unnecessary  to  consider  other  qnes- 
tlons.  Also,  it  should  perhaps  be  k^t  in 
mind  that  In  conatmlng  mineral  leases,  con- 
trary to  the  general  rule.  It  is  held  that  in 
case  of  doubt  they  should  be  construed  in 
favor  of  the  lessors  (Hitaon  v.  Gilman,  220 
S.  W.  144,  and  antboritiea  there  dted);  and 
perhaps  and  for  a  similar  naaon  the  sams 
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rule  cbould  prevail  In  cozutmlng  the  flnt 
iBstrnment  hereafter  coiuldered  In  thto  caae, 
because  It  is  designated  by  the  parties  as  a 
lease,  Bvans  and  his  wife  aa  lessors,  and  Weir 
as  lessee. 

It  Is  contended,  on  behalf  of  appellant,  that 
the  Instrument  executed  by  C.  H.  Evans  and 
hU  wife  to  James  A.  Weir  did  not  vest  title 
in  the  latter  to  the  minerals  therein  referred 
to,  but  conatltnted  a  lease  contract,  by  wbl<± 
he  could  acquire  title  by  doing  certain  things, 
the  performance  of  which  were  conditions 
precedent  to  the  Testing  of  any  title  In  him; 
and  that  thereafter,  when  Erans  and  his  wife 
executed  the  deed  of  conveyance  to  appel- 
lant, Leonard,  the  latter  became  a  joint  own- 
er with  Evans  and  his  wife,  and  as  such  was 
entitled  to  one-half  of  the  lease  money  there- 
after  paid  to  appellee,  Carathers,  who  subse- 
quently acquired  the  Evaus  title.  On  the  oth- 
er hand,  it  is  contended  by  appellee,  Carath- 
ers, that  the  Instrument  executed  June  6, 
1918,  and  signed  by  C.  H.  Evans  and  wife 
and  James  A.  Weir,  vested  absolute  title  In 
W^r  to  all  of  the  minerals  referred  to,  ex- 
cept one-elgbth  thereof  reserved  as  royalty ; 
and  therefore  the  conveyance  subsequmtly 
made  by  Evans  and  his  wife  to  appellant, 
Leonard,  which  purported  to  convey  a  one- 
half  interest  In  those  minerals,  did  not  have 
that  effect,  because  of  the  fact  that  the  gran- 
tors bad  previously,  by  the  instrument  dated 
June  5,  1918,  divested  tb^selves  of  title  to 
said  minerals  and  vested  title  th^eto  in 
James  A.  Weir. 

[2]  Thus  It  will  be  seen  that  the  proper 
construction  of  the  Instrument  last  referred 
to  &  an  important  question  In  this  case.  The 
question  la:  Does  that  Instrum^t  convey 
title  to  the  minnals  therein  referred  to,  or 
does  It  merely  grant  to  James  A.  W^  and 
his  assigns  an  optlm  to  exploit  the  lands 
ttaerein  described  oU  or  otha  minerals? 
After  extended  and  careful  conslderatlwi,  we 
have  reached  the  conclusion  that  the  latter  is 
the  proper  constructloii  to  be  placed  upon  the 
instrument. 

The  only  point  of  difference  between  this 
Instrument  and  those  eonstmed  in  Pipe  Line 
Co.  T.  Teel,  67  S.W.S4B;  Id^  85  Tex.  686, 68 
S.  W.  979;  Owois  OorsicRnfl,  Petroleum 
Go.,  168  S.  W.  196 :  Hunter  t.  Oulf  Produc- 
tion Oo.,  220  S.  W.  164;  Petroleum  Go.  v. 
Owensb  110  Tex.  S68,  222  S.  W.  154;  and 
O'NeU  T.  Sun  Oa,  68  Tez.  Ov.  Ap^  167, 123 
8.  W.  172,  Is  the  tact  that  In  tliose  caeee,  or 
in  8«ne  of  tbem,  it  not  all,  the  ocmaldera- 
tlon  paid  when  the  ocmtract  was  made  was 
tmly  iKHnlnalt  wblle  In  tlds  case  It  was  a  sub- 
stantial sum. 

In  Una  Teel  Gase^  the  portlnent  part  of  the 
Instruineats  under  otnislderatlfHi  read  as  fol- 
lows: 

"Have  granted,  bargained,  sold,  and  conveyed, 
and  do  by  these  presesta  grant,  bargain,  aell, 
aod  coDvar,  unto  the  said  par^  of  the  second 


part,  their  hetrs  and  assigns,  all  tii«  oOs  and 
gas  and  coal  and  otbn  minerals  in  and  nadar** 
certain  land  therein  described,  *^ogether  with 
the  right  of  IngreBS  and  egress  at  all  timea  for 
the  purpose  of  drilling,  mining  and  operating 
for  oil,  gas,  water,  coal.  Sod  other  mhierals," 
etc.,  "reserving,  however,  to  flnt  par^  one- 
tenth  of  all  oil  prodoced  and  saved  from  said 
premises  to  be  delivered  in  the  pipe  line  to  the 
credit  of  the  first  par^  free  of  diarge.  •  *  * 
To  have  and  to  hold  the  above  premises  unto 
the  parties  of  the  second  part,  their  heiri  and 
assigns,  on  the  following  conditions:  *  *  * 
In  case  operation  for  either  drilling  a  well  for 
oil  or  mining  for  coal  or  other  minerals  Is  not 
begun  and  prosecuted  with  dne  diiigenee  witlito 
two  years  from  this  date,  then  this  grant  shall 
immediately  become  null  and  void  aa  to  both 
parties;  provided,  that  second  par^  may  pie- 
'vent  such  forfeitore  from  year  to  year  and  no 
longer,  1^  paying  in  advance  ^00  at  his  resi- 
dence,  until  such  W4^  Is  coaiideted,  or  until 
shipments  from  sndi  mine  have  began.  *  •  •  " 

In  construing  those  instruments,  the  San 
Antxmlo  Goort  of  OItU  Aiveala  said: 

'^niese  instruments  may  be  treated  as  op- 
tions,  or  as  conveyances.  Until  acted  upon, 
they  were  really  options,  or  in  the  nature  of 
options.  The  form  in  which  they  are  given  la 
not  material.  •  *  •  Appellants  contend  tliat 
these  were  execated  sales  of  an  interest  in  land, ' 
and  vested  title,  subject  to  be  defeated  on  con- 
ditions subsequent.  A  deed  reciting  the  consid- 
eration of  $lt  and  providing  that  the  grantee 
should  within  a  certain  time  pay  a  certain  sum, 
or  do  a  certain  thing,  otherwise  It  should  be- 
come void,  would  doubtless  constitote  a  binding 
contract  on  the  grantor.  Bo  might  it  be  said  of 
the  instruments  in  question  if  at  some  ascer- 
tainable time  it  devolved  upon  the  purchasers 
to  perform  or  not  perform  the  consideration 
or  conditions  contemplated.  The  real  consid- 
eration of  these  instroments  was  not  tlie  re- 
cited $1,  nor  the  $100  that  after  the  two  years 
might  be  paid,  in  order  that  Qiey  mi^t  keep 
it  going  from  year  to  year,  hot  the  beginning 
and  prosecnting  with  due  diligence  of  wells  for 
oil  or  odnerals  upoo  the  land;  in  other  words, 
!  the  development  of  tiie  property  for  oils  and 
minerals  in  the  near  future.  This  was  the 
dear  purpose  oi  the  grant" 

Tbat  case  readied  the  Suimme  Oourt, 
where  the  dedsicMi  the  Gourt  of  Olvll 
Appeals  was  sustained,  and  Ghief  Jnstloe 
Oalnes,  in  writing  the  oidnlon  of  the  Su- 
preme Court  said:  ' 

"In  order  to  decide  this  question,  it  is  nec- 
essary to  determine  the  nature  oE  the  contracts 
under  which  the  plaintiffs  in  error  daim.  View- 
ing the  written  agreement  in  the  Ught  most  fa- 
vorable to  these  parties,  tibey  do  not  pass  an  in- 
terest in  the  lai^  bnt  are  mere  coatraeta  for 
an  option  by  which  they  may  afiqoire  aneh  in- 
tereat" 

Aside  from  the  amount  of  the  considera- 
tion, the  Instrument  in  this  case  is  more  like 
a  lease  contract  and  less  like  a  conveyance 
than  those  In  the  Te^  Case.  In  this  case  the 
instrument  is  frequently  referred  to  as  a 
leM^  and  flw  puttes  sa  lessw  end  leasee, 


UBONABO  ▼ 
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while  each  Instmmeoft  In  tha  Teal  Cast  was 
designated  a  "grant"  Tbe  Instmnwito  in 
that  caae  ocmtained  haUmdum  danaes»  with 
no  time  set  tm  defeasanoe,  while  In  dils  c^ae 
the  instrnment  contains  no  habendnm  clause, 
and  a  time  is  designated  for  defeasance,  with 
the  proTlBlon,  wlilch  was  not  in  the  TeA  Case, 
that  nothing  theiein  emtalned  shall  obligate 
the  lessee  to  perform  any  act  thereunder. 

A  similar  Instroment  was  construed  by  the 
Supreme  Gonrt  in  Petroleum  Co.  t.  Owens, 
supra,  and,  among  otlier  things,  the  court, 
speaking  through  Chief  Justice  Phillips,  said : 

"The  findiog  of  oil  upon  the  land  was  mere- 
ly prospective.  For  a  valuable  consideration, 
■atisfactorj  to  themselves,  tbe  grantors  hj  the 
instrument  g$iT9  the  grantee  the  right  to  pros- 
pect upon  the  land  for  a  definite  period;  the  right 
to  seven-eighths  of  the  oil  if  found.  •  •  •  " 

These  ded^ons  are  in  point,  and  sustain 
appellant's  contenti(Hi,  unless  It  be  that  they 
are  overruled  or  modified  by  the  opinion  of 
tiie  Supreme  Court  in  Texas  Co.  v.  Daugh- 
erty,  107  Ter.  226,  176  S.  W.  717,  L.  R.  A. 
1M7F,  088.  Hie  instruments  referred  to  In 
that  case  were  held  to  vest  title,  but  Instead 
(Ht  overt allng  or  modifying  the  cases  we  have 
referred  to.  the  opinion  of  the  Supreme  Court 
points  out  the  distinction  between  those  cases 
and  the  Daugher^  Case.  In  the  latter  case 
the  Instruments  not  only  purported  to  "grant, 
bargain,  sell,  and  convey"  to  the  grantee  all 
tbe  oil,  gas,  coal,  and  other  nlnerals  in  and 
under  the  land  referred  to,  together  with  the 
exclurive  right  of  Ingress  and  egress  at  all 
times  for  the  purpose  of  drilling,  mining,  etc, 
but  each  contained  a  habendum  clause,  and 
also  the  fbUowlng  Btlpulati<m: 

TThis  lease  Is  not  Intended  as  a  mere  fran- 
dilse,  but  is  intended  as  a  conveyance  of  the 
property  and  prlvtleges  above  described  for  tbe 
purposes  herein  mentioned,  and  it  Is  so  nnder- 
■tood  by  aB  parties  bweto." 

In  that  case,  after  holding  that  the  instru- 
ments therein  Involved  conveyed  title  to  the 
minerals,  the  Supreme  Court  said: 

"It  ia  assumed  in  the  argument  that  because 
of  the  decision  of  this  court  in  Oil  &  Pipe  Line 
Co.  V.  Teel,  95  Tex.  586,  68  S.  W.  079,  and  iU 
refusal  of  writs  of  error  in  the  cases  of  O'NeU 
V.  Sun  Co.,  123  S.  W.  172,  and  Witherapoon  v. 
Staler,  160  S.  W.  566,  it  is  committed  to  the 
proposition  that  oil  and  gas  In  place  are  not 
snsceptiUe  of  grant,  and  Uielr  conveyance  cre- 
ates BO  proper^  interest  In  the  land,  but  only 
a  bare  right  or  privilege  to  go  on  tbe  land  and 
mine  for  such  minerala  and  reduce  them  to 
possession.  The  case  of  Southern  Ofl  Co.  v. 
Colquitt,  28  Tex.  Civ.  App.  292,  60  S,  W.  169, 
involved  the  question  of  whether  the  proper 
joinder  of  the  wife  was  necessary  in  a  con- 
veyance of  sack  minerals  in  place  under  a  tract 
eonstitnting  a  homestead,  together  with  the 
right  to  make  use  of  the  land  for  the  purpose  of 
their  production  from  the  earth.  The  Court  of 
Civil  Appeals  for  the  Fifth  District  held  that 
it  was  for  the  reason  tiiat  such  a  conveyance 
amounted  to  tbe  grant  of  an  Interest  in  the 
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land  itstif.  TUb  court  refused  writ  of  error. 
It  could  have  done  so  only  under  the  view  that 

the  interest  created  by  the  inatnunent  was  an 
Intereat  In  the  realty  Itselt  requiring  for  its 
validity  the  joinder  of  tbe  wife  because  of  the 
homestead  character  of  tbe  realty.  In  O'Nefl 
T.  Son  Company  the  question  was  the  right  of 
the  Snn  Company  to  oil  from  a  well  bored  upon 
a  tract  to  which  It  held  a  dear  and  nnforfeited 
right  under  a  lease,  ^e  Court  of  Oirii  Ap- 
peals for  the  Fourth  District  held  that  tiie  in- 
strument, though  it  purported  to  grant  and  con- 
vey the  title  to  tbe  oil  and  gas  under  the  land, 
only  conferred  a  right  to  ex^oit  the  ground  and 
acquire  title  to  the  oil  by  its  extraction  from  it. 
Under  tbe  facts  of  the  case  it  was  manifest  that 
the  Sun  Company  was  entitled  to  tbe  oil,  what- 
ever might  be  tbe  technical  classification  of  its 
right.  There  are  essential  elements  of  differ- 
ence between  the  contract  considered  in  that 
case  and  the  instmments  here  under  review. 
It  iwssessed  all  of  the  characteristics  of  a 
contract  for  exploitation,  with  the  right  to  tabe 
the  oil  and  gas  in  the  ground,  with  such  right 
depending  upon  the  company's  performance  of 
tbe  contract.  Here  tbe  instruments  express  a 
present  grant  of  the  minerals  in  place  for  a 
consideration  which  waa  valuable  and  independ- 
ent of  any  obligation  resting  upon  the  grantee, 
emphasized  by  the  parties  ss  a  conveyance  of 
property  and  not  the  grant  of  a  mere  franddse 
by  a  distinct  provision  asserting  such  to  be  its 
4*haracter.  The  same  distinction  exists  with  re- 
spect to  the  instrnment  considered  in  Wither- 
apoon V.  Staley,  as  well  as  that  reviewed  in 
Oil  &  Pipe  Line  Co.  v.  Teel.  In  the  former 
case  the  Court  of  Civil  Appeals  held  that  a 
forfeitore  of  the  right  created  under  the  con- 
tract had  clearly  accroed.  We  concurred  in 
that  view  and  upon  that  ground  refused  the 
writ  of  error.  In  Oil  &  ^pe  Line  Co.  v.  Teel 
the  contract  was  supported  by  only  a-  nominal 
consideration  other  than  the  mere  promise  of 
the  lessee  to  perform  certain  acts,  but  for  tlie 
performance  of  which  he  was  not  bound.  The 
contract  was  construed  properly  as  the  crea- 
tion ef  a  mere  option  which  permitted  the  ac- 
quisition of  an  intereat  on  performance  of  con- 
ditions— a  mere  optional  right  to  acquire  an  in- 
terest in  land,  a  character  of  instrument  plain- 
ly distinguishable  from  those  here  presented." 

While  tn  tbe  case  at  bar  the  instrnment 
involved  shows  that  a  consideration  amount- 
ing to  about  30  cents  per  acre  was  paid  at  the 
time  tbe  contract  was  made,  we  are  of  ttie 
opinion  that  such  payment  was  not  made  fair 
tbe  purpose  of  acquiring  absolute  title  at  that 
time  to  such  minerals  as  might  be  under  the 
surface,  but  that  it  was  made  for  the  purpose 
of  securing  an  exduslve  option  or  right  for  a 
period  of  one  year  to  explore  the  land  for 
minerals,  and  if  any  were  obtained  they 
should  then,  with  the  exception  of  the  one- 
eighth  designated  as  royalty,  become  the 
property  of  Weir,  the  lessee,  or  lils  grantees. 
The  fact  that  the  instrument  stipulated  that. 
If  tbe  lessee  desired  to  extend  his  option  to 
explore  for  minerals  beyond  the  i>criod  of 
one  year,  he  was  required  to  pay  tbe  same 
amount  that  he  bad  already  paid  when  the 
contract  was  made,  indicates  that  the  par^ 
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ties  regarded  the  option  as  wortli  the  cMh 
payment  ttiat  was  made,  and  ttiat  andi  pay- 
ment was  not  made  for  the  purpose  of  afr 
qntrlne  title  at  that  time  to  the  minerals 
referred  to,  but  for  the  purpose  of  obtaining 
the  option.  So  It  is,  and  tor  the  reasons 
stated,  we  condude  that  the  Instromfflit  im- 
*der  coiuddMatlon  did  not  oonv^  tttle  to  the 
minerals^  but  merely  ncured  to  Wdx  and  hts 
assigns  the  priTUese  of  acquiring  tiUe  In  the 
future  by  doing  certain  Uilngs  whlcb  have 
not  been  done; 

[3, 4]  This  brings  us  to  a  con^deration  of 
the  Instrument  under  which  appellant  claims 
title  to  an  undivided  one-faalf  Intnest  In  the 
minerals  referred  to,  and  the  right  to  etdlect 
tnm  Weir  and  his  assignees  one-half  at  the 
money  snbseQuently  paid  by  them  under  the 
lease  contract  with  Brans  and  his  wife. 
There  Is  no  room  for  doubt  ttiat  the  convey- 
auces  from  Evans  and  his  wife  to  appellant, 
Letmard,  Immediately  vested  In  the  latter 
1^1  title  to  an  undivided  half  of  the  min- 
erals in  Question,  subject,  however,  to  the 
rights  of  Weir  and  his  grantees  under  tbe 
previous  contract  between  him  and  Evans 
and  his  wife.  Did  su&l  acquisition  of  the 
title  and  such  ownership  have  the  effect  In 
law  of  substituting  Leonard  to  one-half  of 
the  rights  and  benefits  secured  to  Evans  and 
his  wife,  by  the  contract  betweai  them  and 
Weir?  Our  conclusion  Is  that  this  question 
must  be  answered  in  the  affirmative.  It  Is  a 
rule  of  the  common  law,  whl(^  has  been  ap- 
plied and  enforced  In  this  state,  that,  upon  a 
sale  of  land,  rents  not  due  upon  It  are  pay- 
able to  the  purchaser.  Porter  v.  Sweeney,  61 
Tex.  216;  Hearne  v.  Lewis,  78  Tex.  276, 14  S. 
W.  S72.  That  doctrine  has  been  held  by  this 
'court  not  to  apply,  when,  before  the  sale,  the 
rents  have  been  severed  by  an  assignment  of 
Buch  rents,  or  of  notes  given  for  their  pay- 
ment Mortgage  &  Trust  Co.  v.  Gill,  8  Tex. 
Civ.  App.  368,  2T  S.  W.  835. 

That  question  Is  not  Involved  In  this  case. 
But,  if  the  payment,  which  was  subsequently 
made  by  Weir  or  his  assignee,  to  appellee, 
Oamthers,  who  holds  under  a  conveyance 
from  Evans  and  his  wife  made  subsequent 
to  their  conveyance  to  appellant,  Leonard,  Is 
to  be  considered  as  a  payment  of  rent,  then 
the  two  decisions  by  our  Supreme  Court  just 
referred  to  will  control,  and  require  a  deci- 
sion In  a[q>ellant'B  favor.  But  we  think  it  Is 
immaterial  whether  or  not  such  payment  be 
regarded  as  rent  The  Important  fact  Is  that 
it  was  the  consideration  for  the  extension  of 
the  option  to  explore  the  lands  for  minerals ; 
and  we  are  of  the  opinion  that  when  Evans 
and  his  wife  sold  and  conveyed  to  Leonard  an 
undivided  half  Interest  in  the  minerals,  the 
intention  was  to  make  him  a  co-owner  with 
themselves  of  the  minerals,  with  equal  rights 
with  them  under  the  contraot  previously 
made  by  Evans  and  his  wife  with  Weir.  It 
may  be  true  that.  If  the  stipulation  in  the  con- 


veyance from  Bvans  and  Ub  wife  to  mpp^ 
lant,  to  the  effect  that  it  1«  "snbject  to  the 
terms  and  provisions  of  a  lease  executed  by 
X3.  H.  Elvans  and  wife  to  James  A.  Weir,  on 
the  Bth  day  of  Jane,  1918,"  rtunild  be  literally 
construed,  Elvans  and  his  wife  would  there- 
after have  Oie  xiglit,  as  stipulated  in  that 
contract  to  collect  all  salnequent  payments 
of  r«it  <v  lease  mon^.  because,  1v  Uie  terms 
(rf  that  tnstrumoit,  it  was  wo  sttpolated.  But 
we  do  not  think  tiw  contract  should  be  ^vai 
that  construction.  The  sUpnlatton  referred 
to  must  be  considered  In  connection  with  the 
entire  instrument,  the  primary  purpose  of 
which  was  to  vest  in  aK)ellant,  Leonard,  title 
to  a  half  Interest  in  tiie  mlnerala  Bat.  if 
that  stlpulatimi  Aould  be  eonstmed  as  re- 
serving to  Evans  and  bis  wife  the  right  to 
collect  an  that  might  become  due  under  Oieir 
contract  with  Weir,  the  result  mle^t  be  Qiat 
aiveUant,  Leonard,  would  acquire  nothing  1^ 
his  deed.  In  other  words,  the  contract  be- 
tween Evans  and  his  wife  and  Weir  not  only 
stipulated  that  future  rentals,  or  the  consid- 
eratltm  for  an  ext«ision  of  tbe  contract, 
should  be  paid  to  Evans  and  his  wife,  but  it 
also  provided  that  if  minerals  were  procured, 
one-eighth  thereof  was  to  be  delivered  to 
them.  Now,  if  the  stlpulatlou  under  consid- 
eration had  the  effect  of  reserving  to  Evans 
and  Ills  wife  the  right  to  ctdlect  the  consldCT- 
atlon  for  an  extension  of  the  contract  made 
with  Weir,  It  also  had  the  effect  of  reserving 
to  them  the  one-eighth  royalty  which  might 
accrue  when  minerals  were  foimd;  and,  if 
'^eir  or  his  assignees,  exerci^ng  tbe  rights 
which  they  had  under  the  ccmtract,  found 
minerals  in  paying  quantities,  and  delivered 
to  Evans  and  wife  the  entire  royalty  therein 
provided  for,  and  paid  to  them  the  entire  con- 
sideration for  an  extension  of  the  contract, 
then  appellant  Leonard,  would  acquire  noth- 
ing by  his  oHiveyance  of  absolute  title  to  one- 
half  of  tbe  minerals.  To  give  the  contract 
that  effect  would  be  to  sacrifice  to  mere  liter- 
alism tbe  manifest  purpose  and  Intention  of 
the  grantors  to  conv^  to  the  grantee  absolute 
title  to  the  property  referred  to.  Wo  are  of 
the  opinion  that  the  clause  In  the  conveyance, 
stating  that  It  is  subject  to  the  terms  and 
provisions  of  the  lease,  was  Intended  to  give 
direct  notice  to  appellant  Leonard,  of  the 
existence  of  the  contract  between  Evans  aod 
hla  wife  and  Weir,  and  the  fact  that  It  se- 
cured to  Weir,  the  lessee,  certain  rights  con- 
cerning the  minerals  whldi  the  grantors 
were  conveying  to  Leonard,  and  binding  him 
by  contract  In  the  same  manner  that  the 
grantors  were  boimd  in  reference  to  tbB 
rights  of  Weir,  the  lessee. 

So,  iqion  consideration  of  the  question  in 
all  of  Its  aspects,  we  have  reached  the  conclu- 
sion that  the  conveyance  from  Evans  and  bis 
wife  to  the  appellant  Leonard,  mtitled  hlra 
to  one-half  of  tbe  money  subsequently  paid 
by  Weir,  or  his  assignees,  as  lessees,  under 
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thdr  coutract  with  Brans  and  his  wife,  for 
the  purpose  of  extending  their  option  secured 
hj  the  contract.  The  amonnt  so  paid  to  ap- 
pktee  was  91,082^,  one-half  of  wbidb  la 
I83L45,  and  Jodgment  Is  rendered  for  appel- 
buit,  Leonard,  and  against  appeUee,  Carutb- 
ets,  for  that  sum. 
Berersed  and  rendered. 

pn  Motion  for  Behearli^. 

&i  rendering  Jndesient  in  this  caae^  we 
oTwIooked  the  fact  that  the  plaintiff  did  not 
soe  for  one^half  of  the  amount  eidlected  hgr 
fba  deftedant  In  order  to  extefid  the  lease, 
bat  only  fmr  <me-half  of  9l,1JB2JBfi,  irtiitih  was 
me-balf  of  90  coits  per  acre  on  8,843  acrasL 
Ite amount  ao  denied  Is  ttsmM;  and  th«re- 
ton  the  Judgment  heretofore  rendoed  hy 
this  oonrt  In  fliTor  of  appellant  and  against 
appeUee  for  $S81.45  will  be  reformed  so  as  to 
Ih^t  appellant's  recorery  to  |67ev4& 

Tlie  ottier  Questions  presented  In  appellee's 
motion  for  rdiearlng  and  written  argomoit 
In  sonnrt  of  that  motion  have  been  dnly  con- 
ridnred,  but  onr  cmdoslw  Is  that,  onr  former 
decision  correctly  disposed  of  those  qnes> 
tloBs ;  and  fbefefore,  except  as  above  stated, 
the  motion  is  orermled. 

Hoticn  granted  in  part;  and  in  part  orer- 
mled. 


HIQHTOWER  v.  HIGHTOWER.   (Ns.  2458.) 

(Conrt  of  CSrfl  Appeals  of  Texas.  Tezarkana. 

Not.  17, 

1.  Hssbasd  asd  wife  ^264~FlBdli|  that 
nossy  depestted  Is  wife's  aame  was  sot  ber 
tsyarate  estate  saatalsed. 

In  action  by  divorced  wife  against  former 
koBband  to  recover  from  him  money  tliat  he 
bad  deposited  in  a  bank  in  her  name,  and  had 
vithdrawn,  a  finding  by  the  trial  coart  that 
ioch  money  was  community  property  and  was 
not  the  separate  property  of  the  wife  held 
nstained  by  the  evidence,  notwitbstandin^  tes- 
timony of  the  wife  and  the  presumption  of 
ownership  in  ber  ersated  by  Gen.  Laws  1818, 
eL  32  (Temon's  Sayles*  Ann.  Ow.  St  1914,  art 
4822) ;  the  latter  presomptlon  bdng  rsbattaUsw 

2.  Appeal  asd  arrsr  «=3f Of 2(2)— Finding  not 
«8t  ssMs  baeasts  sgalsst  preposdaranee  of 
tistiBiosy. 

Where  thsra  is  testfanony  to  snppmt  a  find- 
big  of  the  trial  conrt  it  wfll  not  be  set  aside 
because  contrary,  in  the  opinion  of  the  ap- 
pellste  court,  to  a  mere  preponderance  of  the 
testimony,  but  to  warrant  it  in  doing  ao  the 
testimony  must  be  ao  overwhelmingly  against 
tbe  finding  as  to  snsgest  prejudice  or  bias,  or 
other  improper  motive  on  the  part  of  the  trial 
ladge. 

Appeal  from  District  Court,  Lamar  Coun- 
ty; A.  P.  Dolhmegr,  Judge. 


Action  by  Mrs.  Lloyd  Hlghtower  against 
Eddie  Hightow^.  Judgment  for  daf^tdant. 
and  plaintiff  ajqiteaUk  AfiBrmed. 

May  1.  1917,  appellee  operated  a  restatSp 
rant  in  Paris,  known  as  "Eddie's  Cafe."  Hs 
had  an  account  with  a  bank  there  in  Oie 
same  name.  On  the  day  specifled,  when 
there  was  a  balance  of  92,402.92  in  bis  fia- 
VOT  on  said  account  lie  bad  the  bank  to  doss 
It  and  to  tzansfSr  die  balance  to  an  account 
be  opened  in  tiie  name  oC  appellant  tbm  bis 
wife.  Thereafter  be  deposited  sums  aggre- 
gating $547.06,  received  him  In  the  oper- 
atl<A  of  tito  restaurant  for  credit  on  the  ao* 
count  be  opened  In  ajMk^lants  name.  After- 
ward be  and  app^ant  drew  diette  against 
the  account  BO  that  the  balance  there  of  Au- 
gust 27,  1917,  was  tmly  (1,500.  June  28, 
1920,  appellant  commenced  suit  against  ap- 
pellee for  a  divorce.  August  6,  1920,  they 
agreed  on  a  partittcm  oC  tbe  cmumunlly 
property  between  them.  By  this  agreemest 
an>eUant  -was  to  have  the  homestead  tbey 
owned,  the  hous^old  and  kitchen  furniture, 
and  $3,500  In  money  and  bonds.  AppeUee 
was  to  have  the  remalndw  of  the  property 
b^onging  to  tbe  community  estate,  and  was 
to  pay  appellant  $25  per  month  "so  long." 
it  was  recited,  "as  Enizabetb,  the  minor  nam- 
ed In  plaintiff's  petition,  Is  under  age  or 
lives  with  plaintiff,  for  sui^rt  and  maln- 
tenance  of  said  minor."  August  7,  1920,  a 
divorce  was  granted  appellant  The  agree- 
ment She  and  appeUee  entered  Into  parti- 
tioning the  cmnmunlty  property,  whidi  was 
reduced  to  writing  and  signed  by  them,  was 
made  a  part  of  the  Judgment  granting  the 
divorce.  Appellant  received  the  part  of  tbe 
community  property  she  was  witltled  to  by 
the  terms  of  the  agreement  This  suit  com- 
menced by  b»  January  12,  1^,  was  to  re- 
covw  ctf  appellee  the  $1,500  balance  ot  the 
account  In  her  name^  which  the  bank  held 
August  27, 191T,  as  stated  above.  She  alleg- 
ed that  same  was  a  part  of  her  separate  en- 
tat^  and  that  appeUee,  about  January  1, 
1^,  without  her  knowledge  or  consmt  ud 
with  intent  to  defraud  bar,  unlawfully 
dieted  tbe  mon^  out  of  tbe  bank  and  ap- 
pn^rtated  it  to  bis  own  U8&  In  his  answer 
aiKitilee  denied  that  the  money  In  question 
b^niged  to  appellant's  Borate  esta^  alr 
leged  that  It  belonged  to  the  eomnnmlty  es* 
tate  betwe«i  them,  partitioned  In  conform- 
ity to  their  ogrewiettt  as  stated,  and  set  iq> 
the  Judgment  in  the  divorce  suit  as  a  bar  to 
the  recovery  sought  by  appellant  At  tbe 
trial  appellant  testifying  as  a  witness,  said 
that  in  October,  1017,  ai^ellee  gave  her  the 
passbook  covering  the  account  In  her  name, 
Baying,  "Hwe  is  your  present."  She  took  It 
she  said,  "and,"  quoting  from  the  statement 
of  facts,  "looked  at  it  and  said,  'Fifteen 
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lumdred  AoUmT  and  he  ssU  'Tes.*  I  uU, 
Tou  ^Te  tUs  to  mer  and  be  said,  'Ye&'  I 
«atd»  'Wltat  tm?  and  he  said.  'A  UrOday 
present*  As  to  when  my  birthday  waa  In 
T^ard  to  the  time  he  gare  me  this  book,  my 
birthday  waa  In  S^tember,  and  he  gave  me 
the  book  la  October.  1917." 
,   She  further  teetlfled: 

"At  the  time  I  made  the  settlement  in  the 
divorce  proceedinss  I  did  not  know  tbet  this 
money  had  been  teansfarred  oat  of  my  name. 
At  the  time  I  made  that  settlement  I  believed 
that  the  moner  was  still  In  the  bank." 

Appellee,  after  the  court  admitted  the 
Judgment  in  the  dlvrarce  suit  as  evidmce,  tes- 
tifying as  a  witness,  said  he  drew  the  money 
out  of  the  bank  before  the  time  when  he  and 
appdlee  entered  into  the  partition  agree- 
ment, and  said,  further,  quoting  from  the 
statem^t  of  facts: 

"In  1917  I  was  engaged  in  the  ea£4  busineSH 
at  32  ^outh  Main  street  in  a  buUding  just  this 
side  of  where  the  Best  GaI6  is  now.  I  kept 
my  bank  account  during  tbat  time  with  the 
Lamar  State  Bank  &  Trust  Company.  Up  to 
May  1, 1817,  my  bank  account  waa  kept  In  the 
nama  of  Eddie's  Gaf^  and  later  on  it  was 
changed.  I  made  the  change  and  changed  it  to 
the  name  of  Uoyd  Hightower.  I  did  tbat 
because  I  was  kinder  short  of  funds,  and  I  had 
a  painter  boarding  with  me,  and  he  got  into 
trouble,  and  I  changed  the  money  and  put  it 
in  her  name  to  keep,  from  paying  his  bond  at 
that  time.  Later  on  I  did  pay  it,  and  I  lost  hia 
board,  abont  $40.  I  was  on  tills  man's  bond, 
and  I  afterwards  settled  it.  That  was  the  rea* 
sen  I  transferred  this  money  to  the  name  of 
Uoyd  Hightower,  I  did  not  at  any  time 
deliver  that  passbook  to  Mrs.  Hightower.  I 
suppose  she  got  it  out  of  the  trunk,  or  off  the 
table  somewhere.  I  never  did  make  the  state- 
ment to  her  that  she  testified  to,  and  told  her 
that  I  gave  her  the  money.  I  never  said  any< 
thing  of  the  sort  to  her.  The  money  shown  in 
the  passbook  as  deposits  was  money  I  received 
from  Eddie's  Cafe,  the  business  I  was  con- 
ducting at  that  time.  Every  bit  of  that  money 
came  from  the  receipts  of  Eddie's  GafS,  and 
an  of  it  was  taken  in  during  the  time  I  was 
married  to  Mrs.  Hightower." 

Finding  that  the  money  in  question  be- 
longed to  the  community  estate  betwem  the 
parties,  the  trial  court,  before  whMn  the 
case  was  tried  without  a  Jury,  sustoiiied  ap- 
pellee*! of  res  adjadlcato,  and  rendered 
Judgment  0iat  appellant  take  nothing  by  her 
suit   Thereupon  she  prosecuted  this  appeal. 

B.  B.  Stu^eon,  of  Paris,  for  appellant 
J.  8.  Patrick,  oic  Paris,  for  appellee. . 

WILLSON,  O.  J.  (after  stating  the  facta  as 
above).  [1 ,  2]  The  Judgment  is  attacked  on 
the  ground  altme  that  it  was  not  warranted 
by  the  evidence.  It  la  not  contended  that 
the  balance  of  the  account  In  the  bank  In  the 
name  of  Bdditfa  Gfttft  did  not  belong  to  the 


commmilty  estate  between  ttie  parttes  at  tlie 
time  tliat  aocooat  waa  <doBed,  not  f>  It  cam- 
tended  that  the  snms  afterwards  depoatteA 
for  credit  on  that  account  did  not  belong  to 
said  estote.  ne  ctnteatlon  la  that  It  ooa- 
cluslvely  appeared  Uiat  aiveilee  gave  said 
balance  and  the  sums  ae  deposited  to  appel- 
lant or  if  it  did  not  condueivdy  appear  that 
he  did  BO  it  appeared  from  a  preponderance 
of  the  testimony  ttiat  he  gave  aanje  to  ber. 
The' evidence  as  to  glfto  tlalmed,  aside  from 
that  showing  the  new  account  opened  with 
the  bank  to  have  be&k  carried  in  app^lantf s 
name,  consisted  alone  of  testimony  of  appe- 
lant that  appellee  gave  her  the  balance  of 
the  cioBed  account  and  testimony  of  appd- 
lee  tbat  he  did  not  give  It  to  her.  Of  course, 
it  is  not  contended  that  the  court  did  not 
have  a  right  to  resolve  the  conflict  in  that 
testimony  in  appellee's  favor.  The  contai' 
tioD  seems  to  be  that  while  he  had  that 
right  he  did  not  have  a  right  to  treat  ap- 
pellee's testimony  as  sufficient  to  overcome 
the  presumption  created  by  Act  Mardi  21, 
1913  (General  Laws  1913,  p.  61;  art  4622, 
Vemoa'a  Statutes).  The  provisl<ni  Invoked 
in  the  act  referred  to  Is  as  follows: 

"Any  funds  on  deposit  In  sny  bank  or  bank- 
ing institution,  whether  in  the  name  of  the  has- 
band  or  the  wife,  shall  be  presumed  to  be  ths 
separate  property  of  the  party  In  whose  name 
they  stand,  regardless  of  who  made  the  deposit 
and  unless  said  bank  or  banking  institution  is 
notified  to  the  contrary,  it  shaQ  be  governed 
accordingly  in  honoring  die^s  and  orders 
against  luch  account."  | 

If  the  jsesumpUon  (rested  by  tbo  statute 
was  not  an  Irrebuttable  ooe — and  we  do  not 
think  It  was—the  contentim  iftunild  be  over- 
ruled; for  If  it  was  rebuttable  the  trial 
court  as  the  Judge  (trying  the  case  as  ha 
did  without  a  Jury)  of  the  credibility  of  tike 
wltneesea  and  wtight  to  be  glveai  the  testi- 
mony before  him,  had  a  rl^t  to  con<lude, 
as  the  judgmmt  shows  he  did,  that  the  pre- 
sumption was  sufficiently  rebutted  by  the 
testimony  of  appellee  referred  to  In  the 
stat^ent  above.  The  rule  on  appeal  la  that 
where  there  Is  testimony  to  support  a  find- 
ing It  will  not  be  set  aside  because  contrary, 
in  the  opinltm  of  the  appellate  court,  to  a 
mere  prepondoranoe  of  the  testimony.  Zn 
su<di  u  case  the  testimony  must  be  so  over- 
whelmingly i^ainst  the  finding  "as  to  sug- 
gest prejudice  or  bias  or  oth^  Improper  mo- 
ttve  on  the  part  of  the  trial  Judge."  Trac- 
tion Co.  V.  Arnold,  211  S.  W.  and  see 
Deaton  v.  Hamilton  County,  220  S.  W.  577; 
Smith  V.  Coburn,  222  S.  W.  344 ;  Jobe  v,  Pat- 
ton,  222  S.  W.  967;  Gordon  v.  Gordon.  224 
S.  W.  716;  Jones  v.  Fink,  209  S.  W.  777.  It 
is  not  pretended  that  the  testimony  to  the 
contrary  of  the  trial  court's  finding  was  VC 
that  natiure. 

The  Judgmatf  Is  afitarmed, 
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HOUSTON  k  T.  C.  RY.  CO.  v.  J.  W.  OEER 
&  SONS.    (No.  8805.) 

(Oourt  <tf  OivU  Appeals  of  Texas.  Dallu. 
Dee;  17,  1921.    Reheartnr  Denied 
Jul  14,  1922.) 

1.  Carriers  •s»l  14— Cottoa  m  ptatform  of 
oonpress  oonpaiy  held  net  to  have  been  do- 
Nverod  whan  bnrned. 

Where  a  carrier  faad  no  warebouse,  bat 
used  compress  company's  premises  for  storage 
of  cotton  at  a  certain  point,  and  where  it  bnrned 
after  it  was  unloaded  on  the  compresa  com- 
panr's  platform,  and  had  been  weighed  and 
sainples  therefrom  drawn  pursuant  to  custom, 
and  before  consignee  could  obtain  possession, 
bccaose  instnmieiita  required  of  the  compress 
company  by  the  carrier  precedent  to  delivery 
to  the  owner,  pursuant  to  custom,  had  'not 
been  dellTcred,  the  carrier  was  liable  for  its 
loaa  as  a  carrier  under  Ber.  St  art.  712,  since 
the  cotton  had  not  been  delivered ;  the  com- 
press cmnpany  under  the  drcnmstances  being 
the  agent  of  carrier,  and  not  the  agent  itt  eon* 
■ignee. 

2.  Carrier*  1 40— Carrier's  liabilMy  where  la 
posseeeloa  nere  than  roasonaMe  Ma*  after 
notice  to  oonslfnook  otfc,  hald  that  of  a  war*> 
fconseman. 

If  goods  are  destroyed  in  a  carrier's  pos- 
aeaalon  more  than  a  reasonable  time  after  no- 
tice to  conrignee  of  arrival  of  shipment,  and 
after  consignee  failed  to  pay  freight  and  re- 
diw  the  tickets  entitling  owner  to  possesdon, 
its  lial^^  la  that  of  a  warehonsenun. 

A^eml  from  Grayson  Goonty  Court ;  Day- 
ton B.  Steed,  Judge. 

Actitm  by  J.  W.  Oeer  ft  Sods  against  the 
Houston  ft  T«as  Central  .Railway  Company. 
Jadgment  for  plaintiffs,  and  d^mdant  ap* 
peals.  Afflrmed. 

Baker,  Batta,  Paricer  ft  Garwood,  of  Hous- 
ton, Head.  mUard,  Smith,  Mardy  ft  Head 
and  B.  F.  Holt,  all  of  Sherman,  for  appel- 
lant 

McR^nol^  &  Hay,  of  Sbennan,  for  ap- 
pdleea. 

HAMILTON,  J.  This  Is  an  asveal  from  a 
Jadsment  recovered  for  the  destractlon  by 
flre  ot  a  eUpmoit  of  13  bales  of  cotton. 

The  appellees,  plaintiffs  below,  alleged  that 
the  shipment  was  made  from  Anna  to  Mo* 
Kfamey  by  B.  B.  Gox.  wtao,  for  a  valuable 
consideration,  trauaf erred  the  bill  of  lading 
to  appellee^  tbe  cotton  havlns  beoi  con- 
slsned  to  the  <nrder  of  aald  B.  B.  Cox  at 
deetlnatloD,  notify  J.  V.  Geer  ft  Sons;  that 
the  bill  of  lading  under  whi<2t  the  shipment 
stored  over  the  defendant's  line  ot  railroad 
oontatned  a  recitation  '*toi:  ooncoitratlon," 
by  wfaldi  ezpr«uton  It  was  meant  that  the 
eotton  was  to  be  compteesed  at  tbe  McEln- 
nqy  Comweas  Conqnuiy  located  at  McKlnney. 
Tev. ;  diat  the  usage  and  eostom  with  reflex^ 


ence  to  d^wy  of  coUon  by  appellant  to  tbe 
McKlnney  Compress  Company  for  compress- 
ing which  had  prevailed  and  had  been  recog- 
nized by  appelloDt  for  a  long  period  ol  time, 
and  whiidi  Kvevalled  and  was  acted  upui  by 
appellant  vlth  ref«wice  to  this  particular 
shipment,  was  as  follows:  Upon  arrival  of 
diipment  of  cotton  at  McKiun^  whldi  was 
intended  to  be  delivned  to  the  cnnpress  com- 
pany for  con^treeslng,  or  prlw  to  the  arriv- 
al thereof.  It  was  the  duty  of  tbe  nUlroad 
company  to  notify  tbe  comiHress  cmnpany  ot 
the  arrival,  ot  expected  arrival,  of  such  ship- 
ment in  advance  <tf  the  actnal  ddivery  ther» 
of  to  the  cfMupress  company.  This  notljOe  waa 
given  by  ddivery  to  tiie  aHnparess  company 
bj  the  railroad  company  of  a  "rec^vtng  al4k>" 
It  showed  tbe  name  of  tbe  ahln^Wi  tbe  datc^ 
origin,  and  destination  of  tbe  shlpmoit,  the 
number  of  tbe  bill  of  lading  and  waybill  un- 
der which  the  shipment  moved,  the  nnmbetr 
of  bales,  weight,  and  marks  thereon,  and 
the  number  and  Initial  of  the  car  In  wbldi 
tbe  shlKHuent  was  carried.  Tbe  notice  was 
made  In  duplicate;  one  oooj  was  dellvwed 
td  the  compress  oompanj  and  the  other  re- 
tained by  tbe  agent  ot  the  railroad  company, 
whidi  was  signed  by  the  managw  of  the  ctnn- 
presa  coapany  "snblect  to  joint  Inspecdon 
and  count" 

By  this  custom  and  usage,  it  was  alleged, 
su^  notice  of  tbe  Intended  delivery  of  cotton 
was  delivered  in  advance  of  the  actual  deliv- 
ery of  tbe  cotton  in  order  to  give  tbe  com- 
prees  company  notice,  to  tbe  end  that  it 
might  be  prepared  to  handle  tbe  cotton  when 
it  arrived.  It  was  further  alleged  to  be  a 
prevailing  usage  and  custom  reco^ized  both 
by  the  railroad  cfonpany  and  the  compresa 
company,  that  upon  tbe  arrival  and  unloading 
ot  aucb  shipment  of  cotton  on  the  platform  of 
the  compress  omipany  tbe  latter  would  check 
the  cotton,  counting  and  Identifying  the 
bales,  whereupon  each  bale  would  be  weighed 
and  tagged  by  tbe  compress  company,  which 
would  then  make  out  and  deliver  to  the  rail- 
road company  a  receipt  for  the  cotton,  each 
receipt  being  numbered,  showing  the  weight 
of  the  cotton,  et&,  and  signed  by  the  manager 
of  the  compress  company;  tbkt  the  receipts 
so  issued  by  the  compress  company  were 
held  by  the  railroad  company  for  delivery 
to  tbe  owner  of  the  compress  company  upon 
surrender  of  tbe  original  bill  of  lading  cov- 
ering the  shipment,  and  that  according  to 
this  custom  and  usage  so  recognised  and 
acted  upon,  delivery  ot  cotton  to  the  com- 
press company  was  not  effected  until  tbe  cot- 
ton in  question  actually  had  beoi  unloaded 
on  the  c(»Bpres8  [datform,  checked*  weighed, 
and  the  receipt  of  the  eomiHreaa  caniiany  had 
been  Issued  therefor. 

It  was  alleged  that  pursuing  this  custom 
and  usage  the  railroad  company,  on  tbe  18th 
day  of  March,  1916,  made  oat  In  duplicate 
notices  designated  as  "receiving  at^w"  oover- 
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lug  tbe  13  bales  of  cotton  described  in  the 
bill  of  lading,  one  copy  of  which  notice  was 
signed  by  the  agent  of  the  railroad  company 
and  delivered  to  the  McKlnney  Compress 
Ckimpany  on  the  20th  day  of  March,  1916, 
and  another  copy  was  slgoed  by  the  manager 
of  the  compress  company  "subject  to  joint 
inspection  and  count,"  and  retained  by  the 
agent  of  the  railroad  company,  at  wtilch  time 
the  cotton  was  in  possession  of  t^e  railroad 
company,  loaded  on  Its  cars,  either  in  transit 
or  at  the  yards  in  McKlnney,  and  waa  on  the 
2l8t  day  of  March,  1918,  unloaded  and  placed 
on  the  platform  of  the  HcKlnn^  CMnpress 
Company,  where,  In  a  very  short  time  there- 
after, it  was  destroyed  by  fire,  before  re- 
ceipts had  been  Issued  by  the  compress  com- 
pany In  ctmformlty  with  the  osf^e  and  cii8> 
torn  alleged  to  prevail  as  above  stated. 

Appellant  demurred  to  the  petition  and 
answered  by  general  denial.  It  q)ecially 
answered  to  the  following  effect:  That  ap- 
pellees were  cotton  bnyera,  operating  In  and 
around  McKlnney,  Tex.;  that  they  bad  no 
Idace  to  store  cotton  at  McKlnney  while  it 
was  awaiting  shipment,  and  used  the  fa<dli- 
ties  of  the  compress  company  for  this  pur- 
pose; that  the  word  "concmtration"  in  the 
bill  of  lading  meant  that  cotton  would  be 
shipped  to  the  compress  company  by  appel- 
lees until  anfflclent  had  arrived  for  sale  and 
Bhlinnent,  and  that  the  term  "concentration" 
meant  that  the  cotton  was  being  shipped  to 
McKlnney  by  appellees  for  yarding  and  other 
purposes,  incident  to  awaiting  sale  and  ship- 
ment, and  that  in  receiving,  welding,  sam- 
pling, marking  cotton,  and  performing  other 
services,  as  well  as  unloading  cotton,  the 
compress  company  acted  as  the  agoit  of  ap- 
pellees Instead  of  appelant.  It  was  further 
allied  that  a  contract  existed  between  ai>- 
pellees  and  the  compress  company  whereby 
tb&  risk  of  all  fire  damage  was  assumed  by 
appellees;  that  the  cotton  was  shipped  by 
ai^Uant  In  accordance  with  such  under- 
standing; that  It  was  the  duty  of  appellees 
to  unload  it  upon  arrival,  and  that  this  aerr- 
Ice  was  performed  by  tbe  compress  company 
for  them;  that  the  cotton  was  delivered  to 
the  compress  company  for,  and  as  the  agent 
of,  appellees,  and  accepted  by  the  compress 
company  for  them;  that  it  had  been  weighed, 
tagged,  and  sampled  for  appellees;  that  tbe 
samples  had  been  delivered  to  appellees,  and 
tta^  were  attempting  to  sell  the  cotton  and 
exercising  their  rights  of  ownership  of  It  at 
the  time  it  was  destroyed  by  fire,  and  that 
at  tbe  time  of  its  destruction  It  was  being 
held  for  them  subject  to  all  risks  of  fire  in 
order  to  enable  them  to  sell  It,  and,  while 
they  were  actually  trying  to  sell  It. 

Other  portions  of  the  answer  are  <HQltted, 
for  the  reason  that  we  deem  them  Immaterial 
to  a  full  understanding  of  the  single  ques- 
tion presented  by  the  case. 

We  tblnk  the  record  reflects  the  undla- 
puted  facts  to  be  that  the  rule  and  custfHn 


alleged  by  appellees  existed  at  McKlnney  at 
the  time  of  the  shipment  and  of  tbe  fire,  and 
that  this  particular  delivery  waa  made  with 
refer^ce  to  such  custom  and  In  pursuance 
of  it  It  appears  from  the  evidrace  that  J. 
W.  Geer  had  notice  on  the  morning  of  Mardii 
21st  that  tbe  cotton  bad  arrived  at  McKlnney, 
and  that  be  telephoned  the  compress  com- 
pany and  thereby  obtained  samples  of  the 
bales  of  cotton,  which  were  delivered  to  him 
at  an  interurban  car  on  which  he  wient  to 
Dallas  for  the  purpose  of  making  sale  of  tbe 
cotton  on  that  data  A  few  bours  aiies  tbe 
samples  had  been  obtained  and  delivered  to 
him,  the  compress  burned,  destroying  10  bales 
of  tbe  cotton,  and  dan^glug  the  other  3.  On 
the  day  of  tbe  fire  Oeer  inquired  of  tbe  com- 
press company  as  to  whether  or  not  the  cot- 
ton bad  been  unloaded,  and  at  the  same  time 
requested  samples.  He  testified  that  It  was 
not  necessary  for  the  cotton  to  be  unloaded 
b^ore  it  was  sampled.  At  the  time  tbe 
samples  were  requested  by  Mr.  Geer  tbe 
cotton.  In  fact,  bad  not  been  unloaded.  After 
tbe  request  was  made,  T.  E.  Craig,  tbe  man- 
ager of  the  compress  company,  had  bis  em- 
ployes to  get  the  cotton  out  of  tbe  cars,  wtigb 
it,  and  draw  the  samples.  This  waa  done 
In  pursuance  of  tbe  usual  custom,  except  that 
it  was  done  in  compliance  with  request  made 
by  telephone.  The  proof  shows  tiutt  it  was 
usual  and  customary  for  tbe  railway  com- 
pany to  give  the  compress  company  notice  by 
means  of  what  Is  described  in  appellees' 
pleadings  as  a  "receiving  slip,"  tbe  notice 
being  given  In  advance  of  actual  d^very  of 
the  cotton  to  tbe  compress  company,  ^e 
purpose  of  tbe  notice  seems  to  have  been  to 
enable  the  compress  company  to  iwe^Are  for 
receiving  and  handling  the  cotton  upoo  Its 
arrival.  Tbe  railroad  ctMnpany  bad  no  ware- 
house of  its  own  at  McKInn^  in  which  to 
store  cotton,  and  used  the  compress  com- 
pany's premises  exclusively  for  that  purpose. 
Upon  arrival  of  tbe  cotton  it  waa  unloaded 
and  weighed,  weight  sheets  were  made  as  the 
cotton  was  weighed,  and  in  the  weight  sheet 
each  bale  was  assigned  a  serial  number ;  tbe 
weight  sheet  was  made  by  the  tKK>kkeepCT 
from  the  "receiving  slip,"  a  duplicate  copy 
of  which  was  first  delivered  to  the  c(Hnpress 
company  by  the  railroad  company.  The 
weight  sheet  was  then  delivered  to  tbe  weigh 
master,  who  unloaded  the  cotton,  weighed 
it,  tagged  It  with  the  same  serial  number  in- 
dicated in  the  weight  sheet,  and  then  rede- 
livered the  weight  sheet  to  tbe  compress 
(Company's  offlce.  3^ere  tbe  bookkeeper 
wrote  the  same  serial  numbers  contained  In 
tbe  weight  sheet  on  form  tickets,  made  a 
carbon  copy  of  the  weight  sheet,  and  d^v- 
ered  the  tickets  with  a  a^y  of  the  weight 
sheet  to  the  railroad  company's  agent  The 
agent  then  signed  for  these  on  the  ba<^  of 
the  ortglnal  "receiving  slip."  Tbe  compress 
company  then  held  the  bales  of  cotton  r^pre- 
SMited  hj  the  respective  ttdcets  so  d^vered 
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to  tbe  railroad  company  until  fliese  tickete 
YTse  again  [vresented  to  tbe  compress  com- 
pany, whereapon  tbe  cotton  would  be  de- 
Urered  to  wbomsoeTer  presented  tbe  tldcets. 
Tbe  owner  of  tbe  cotton,  or  whoever  else  bad 
possesESon  of  tbe  MU  of  lading,  upon  pre- 
senting it  and  paying  the  tr^bt,  received 
from  tbe  railroad  company's  representative 
the  tickets  made  out  as  above  stated  and 
delivered  to  tbe -posseaBlfm  of  tbe  railroad 
company.  Actual  possession  of  tbe  cotton 
was  acquired  only  upon  presmtation  of  the 
ticfcets  to  the  compress  company,  and  the 
tickets  conld  be  had  for  such  presentation 
only  from  tbe  railroad  omipany. 

It  appears  without  dispute,  as  above  stat- 
ed, tbat,  at  the  time  the  sarnies  were  re- 
quested by  Oder,  tbe  cottim  bad  not  been  un- 
loaded from  tbe  car,  and  that  the  car  was 
rcRlly  not  in  position  for  unloading  at  that 
time  ot  Immediately  thereafter  when  It  was 
unloftded.  Tbe  c<»npre6B  agent  teetifled  tbat 
the  md  of  the  car  was  beyond  tbe  wharf  or 
cotton  platform,  and  that  tbe  man  who  un- 
loaded it  used  a  grain  door  for  a  bridge  from 
the  door  of  the  car  to  the  compress  platform. 
The  compress  company's  agent  did  not  know 
the  car  was  there  until  about  tbe  middle  of 
tbe  morning  of  March  21st,  when  the  samples 
were  requested  by  Geer,  and  which,  it  will 
be  borne  in  mind,  was  tbe  day  of  tbe  fire,  and 
<mly  three  or  four  boors  before  tbe  fire.  Aft- 
er the  cotton  bad  be«i  weighed  and  tto  sam- 
ples taken,  the  bales  were  left  on  tbe  c<niier 
of  the  platform,  and  nothing  dse  toward  car- 
rying  out  tbe  nsnal  transactions  preceding 
actual  dellTery  to  the  owner  was  done  before 
tbe  fire. 

The  compreaa  agent  testified  fliat  no  tlAets 
had  been  issued  or  delivered  to  the  railroad 
eompany  for  tbe  cotton  prior  to  tbe  fire  "be- 
cause the  bookkeeper  had  not  gotten  down  to 
tbe  point  of  making  tbe  tickets  and  deliver- 
ing same  to  the  railroad  company  before  the 
fire  occurred.  Tbe  railroad  agent  bad  not 
dgned  bis  name  on  the  back  of  tbe  receiving 
slip  because  the  tickets  had  not  been  ddlv- 
ered  to  him." 

The  agent  of  the  compress  company  testi- 
fied, without  contradiction,  as  follows: 

"It  is  a  fact  that  the  reeelvlDg  sHp  was  no- 
tice of  tb%  arrival,  or  purported  arrival,  of  tbe 
cotton.  The  emi^oyees  of  tbe  compress  com- 
pany would  unload  the  eotbm.  Tke  loauUng 
and  unloading  was  always  done  by  the  em- 
pk^ees  of  the  compress  company. 

*^  do  not  know  the  exact  date  I  signed  the 
receiving  slip  for  this,  cotton.  I  presume  it 
was  when  presented  to  me.  Its  presentation 
indicated  to  me  to  expect  tbe  cotton  from  the 
railway  company.  I  had  never  received  a 
bale  of  cotton  when  I  signed  the  receipts.  Ac- 
cording to  tbe  general  custom  the  receiving 
dip  was  signed  by  me  befmre  we  received  the 
cotton.  At  the  time  we  actually  received  it  tbe 
compress  would  eifccnte  the  weight  sheets  and 
the  tickets.  Tbe  Instruments  delivered  by  tbe 
compress  company  to  the  railroad  company  evi- 


dencing the  receipt  of  tiie  cotton,  aeeording  to 
tbe  general  custom,  were  the  weight  iliMts 
and  tickets." 

The  record  reflects  no  contract  or  spectflc 
understanding  between  the  compress  com- 
pany and  appellees  with  reference  to  storing 
cotton,  and,  since  the  facts  show  without  any 
dispute  whatever  that  the  railroad  company 
had  no  warehouse  at  McKlnuey,  and  used 
the  compress  company's  premises  for  tbe 
storage  of  cotton,  we  think  it  is  clearly  es- 
tablished that  the  compress  company  was  tbe 
Agent  of  the  railroad  company  under  tbe 
custom  preTailing  to  unload  and  receive 
from  cars  cotton  shipped  to  McKlnney. 

The  pleadings  and  the  facts  in  the  record 
being  as  above  indicated,  the  trial  court  in- 
structed a  verdict-  for  appellees. 

The  only  question  we  are  called  upon  to  de- 
termine is  whether  or  not  the  undisputed 
facts  in  the  case  conclusively  show  tbat  no 
delivery  of  the  cotton  had  been  made  to  ap- 
pellees at  tbe  time  of  Its  destruction  by  Are. 
Our  attention  Is  called  to  no  proof  In  the 
record  sufficient  to  establish  the  railroad's 
liability  as  warehouseman,  and  tbe  validity 
of  the  judgment  accordingly  depends  alto- 
gether upon  the  sufllclency  of  the  facts  to 
establish  appellees*  contention  that  the  cot- 
ton had  not  been  delivered  by  the  railroad 
company  so  as  to  relieve  It  of  absolute  lia- 
bility as  a  carrier. 

[1]  We  think  the  Inescapable  effect  of  the 
undisputed  facts  Is  to  establish  the  legal' 
conclusion  that  at  the  time  the  cotton  was 
destroyed  the  delivery  had  not  been  com- 
pleted by  the  railroad  company,  and  tbat  Its 
liability  as  a  common  carrier  still  existed. 
Tbe  fact  that  appellees  had  obtained  samples 
of  the  cotton  only  three  or  four  hours  before 
the  fire  for  the  purpose  of  making  sale  of  it 
we  do  not  think  tends  to  prove  delivery  In 
the  light  of  the  entire  record.  As  we  con- 
strue the  evidence,  the  samples  might  have 
been  delivered  to  appellees  the  moment  the 
cotton  arrived  In  McKlnney,  and  before  any 
steps  whatever  had  been  taken  to  unload  It. 
Under  the  proof,  the  duty  to  unload  the  cot- 
ton is  placed  upon  the  railroad  company.  It 
bad  made  the  compress  company  Its  agent 
for  the  purpose  of  unloading  the  cotton  npon 
arrival,  holding  it  pending  the  delivery  of 
the  tickets  which  It  required  to  be  made  out 
and  delivered  to  It  The  "receiving  slip" 
cannot  be  said  to  have  constituted  notice  to 
appellees  themselves,  but  was  rather  notice 
to  the  compress  company  as  tbe  ag«it  of  the 
railroad  company  to  prepare  to  unload  the 
cotton  upon  its  arrival.  Tbe  "receiving  slip,"* 
as  indicated  by  the  evidence,  seems  to  us  to 
have  been  a  means  used  to  contribute  to  the 
efficient  and  rapid  delivery  of  the  shipment, 
rather  than  a  notice  of  arrival  given  to  tbe 
shipper. 

[2}  ^d  appellees  failed  or  refused,  beytmd 
a  reasonable  period  of  time^  to  pay  tbe 
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freii^t  and  receire  tbe  tldtetB  held  by  the 
railroad  company  after  notice  of  arrival  of 
the  shipment,  then,  under  the  law,  the  posi- 
tion of  the  railroad  company,  In  such  event, 
wonld  have  been  only  that  of  a  war^onse- 
man ;  but  no  construction  of  the  evidence  can 
establish  a  situation  of  tbls  nature.  Ap- 
pellees did  not  have  notice  of  the  arrival  of 
the  shipment  ui;til  about  the  middle  of  the 
forenoon  of  the  day  od  which  the  fire  oc- 
curred. The  cotton  had  not  then  been  un- 
loaded. Within  a  very  few  hours  after  they 
bad  obtained  knowledge  of  the  arrival  fire 
destroyed  the  cotton,  and,  wider  the  proof 
with  reference  to  usage  and  custom  estab- 
lished without  conflict,  they,  in  the  mean- 
time, could  not  have  obtained  possession  of 
the  cotton,  for  the  reason  that  the  Instru- 
menta  required  by  the  representatives  of  the 
railroad  company  to  be  delivered  to  -them  by 
the  compress  company  precedrat  to  delivery 
of  the  cotton  to  the  own^  had  not  been  made. 
In  these  circumstances,  we  think  it  clear 
that  the  dominion  of  the  railroad  company 
as  a  carrier  over  the  cotton  was  continuing 
at  the  time  It  was  destroyed,  and  that,  since 
It  had  not  put  the  cotton  In  position  so  that 
It  could  have  been  delivered  except  for  the 
failure  of  a]H>ellees  to  receive  It,  or  tor  tbelr 
refiudng  to  receive  it,  Its  liability  as  a  com- 
mon carrier  had  not  ceased  and  accordingly 
its  absolute  liability  as  an  insurer  was  still 
continuing.  Article  712,  Revised  Civil  Stat- 
utes; Wichita  Falls  &  Northwestern  Ry.  Co. 
V.  Brown,  76  OkL  84,  183  Pac.  889 ;  So.  Gro. 
Co.  T.  Bush,  131  Ark.  153,  198  S.  W.  136; 
Hines,  Director  Gen.  v.  Steele,  224  S-  W.  006. 

Tbe  proof  having  established  beyond  con- 
troversy the  fact  that  the  cotton  at  the  time 
of  its  destruction  was  still  in  the  possession 
of  the  railroad  company  as  a  common  carrier, 
and  d^very  in  a  legal  sense  not  having  been 
comideted,  accordingly,  the  Judgment  cor- 
rectly determined  the  liability.  The  court 
therefore  did  not  err  in  Instructing  the  Jury 
peremptorily  to  render  a  rer^ct  for  apD^- 
teea,  and  ths  Jndgmmt  Is  aflinned. 


GIBSON  at  aL  t.  DAVIS  M  aL    (No.  8113.) 

(Goort  of  QvO  Appeals  of  Texas.  Galveston. 
Not.  is,  1921.   Rehearing  Withdrawn 
Dec  14,  1921.) 

I.  Hlfliwaya  «es>90— Prtposatf  tale  vf  boaii 
held  la  autetaatlal  napllaaoa  with  rtatita 
reqalriag  txanlaatloi  aid  approval  by  At- 
teraey  Qaaaral. 

Wbere  the  necessary  election  and  other 
proceedings  required  to  validate  a  road  dis- 
trict bond  issue  were  bad,  a  proposed  Bale  of 
tbe  bonds  at  par  value,  with  accrued  interest, 
payable  in  cash,  to  be  consummated  only  on 
tiie  vprovai  of  the  bonds  by  tin  Attorney  G«n< 


era],  was  a  substanUol  compUauce  with  Ver- 
non's Sayles*  Aim.  Civ.  St  1914,  art.  619,  pro- 
vidiDff  that  tbe  bonds  and  BUfHdortLBg  record 
shall  be  submitted  to  and  approved  by  the  At- 
torney General  before  being  offered  for  sale: 
sudi  statute,  which  contains  no  words  of  posi- 
tive probibition  nor  anything  ttom  wlildi  It 
could  be  necessarily  implied  that  the  mode  or 
time  mentianed  !■  exdaslre,  being  directoxr 
only. 

2.  Highways  «s>90-«ai«  of  ' road  henria  ta  par- 
sons vhoea  bid  was  eoatfageat  oa  award  af 
contraet  to  eoastraet  road  held  valid. 

That  a  bid  for  the  purdiase  of  road  bonds 
is  contingent  on  tbe  award  to  the  Mddere  of 
the  contract  to  eonstruct  tbe  road  is  no  legal 
obstade  to  oonsnmmation  of  the  sale  of  the 
bonds  to  them,  where  they  bid  a  «nm  above  tbe 
market  valne  thereof,  and  tiielr  bid  for  the 
conatruction  of  the  road  was  the  lowest  and 
best  obtainable,  and  not  above  the  sums  usually 
prevailing  for  such  work. 

3.  Highways  18(3)— Notles  of  reeeptlaa  af 
bids  fer  ooRstruotlOB  ef  read  held  saffldeat* 

A  notice  that  the  cooaty  commissioners* 
court  woald  receive  bids  for  tbe  conatmction  nt 
approximately  60  miles  of  sand  day  road  ktU 
sufficient  to  enatde  prospective  bidders  to  anb- 
mit  bids  for  sack  constmction,  where  H  was 
shown  that  such  bids  were  to  tie  made  on  the 
bads  of  removal  of  dirt,  gravd,  etc,  by  the 
cubic  yard,  grubbing  the  roadway  for  so  much 
per  acre,  digging  ditches,  etc.,  and  not  for 
the  constmctlon  of  a  completed  road;  there  be- 
ing no  law  requiring  the  adoption  of  complete 
plans  and  spedficationa  before  advertiaing  for 
bids  for  the  ecwstruetion  of  roada. 

4.  Highways  ^ISQi/z,  New,  vol.  I2A  Key-No. 
'  Serlea— Determination  that  aooepted  bids  for 

oonstruotlon  were  best  ebtdaabia  aot  aat 
aside  In  InJanoUoa  salt  la  abtanea  .af  alaar 

evidence  to  oontrary. 

The  determination  of  the  oonnty  commia- 
doners'  court,  after  doe  condderatlon  of  all 
the  bids  for  construction  of  a  road,  that  cer- 
tain bids  were  the  best  obt^nable,  will  not  be 
set  aside  in  an  action  to  enjdn  tiie  exeeation 
of  the  contract  made  in  pnranance  thereof.  In 
the  abseoce  of  dear  evidence  that  anch  bids 
were  not  the  best  obtainable,  and  that  the 
court  fraudulently  awarded  the  contracts. 

8.  Counties  «=9l96(6)— V^ldlty  of  coatraota 
with  attorneys  not  oensldemd  whara  attor- 
aeys  te  wham  payable  aot  partlea  ta  aalt. 

The  court,  in  an  aetion  to  enjoin  Oie  eoun- 
ty  etnnmisslonem'  conrt  from  paying  certain 
fees  for  legal  services,  cannot  ioquire  into  the 
validity  of  contracts  iMtween  tbe  commiarioners 
and  attorneys  where  the  latter  are  not  parties 
to  the  anlL 

6.  Coaatlea  «a»l  17— Statata  raiialrlag  oamnila* 
aloners  to  adverUse  before  oontraotlaa  hdd 
Inapplicable  to  oontraots  ta  pay  attemqr'a 
fees. 

Vernon's  Ann.  Civ.  St.  Snpp.  1918,  aits. 
2268a,  2ZQSb,  requiring  advertisement  by  the 
county  commissioners^  court  before  entering 
into  certain  contracts;  In  InapidlcaUe  to  eon- 
traets  fto  tli»  payment  of  atbDineya'  feea. 
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7.  CsiiMn  «»ll8(5)iPm«iHilMlMMra  itt  ra- 
strfeM  hi  MiplaynMt  tH  attoniays  by  itit- 
■U  M  to  ihtflat  KtlvrMys  §Mu$  rmvutm 

■tfVlM. 

The  conn^  conuniMionen'  court  Is  not  r«- 
atrieted  in  the  employment  of  attorneys  by 
Vernon's  Ssyles*  Ann.  <^v.  St.  1914,  art  356, 
reqoiring  district  and  county  attorneys  to  give 
Icfal  advice  to  the  commisaioners'  conrt  when 
requested;  such  statute  merdy  imposing  a 
Avtj  on  sQCb  attorneys. 

8.  Coantlse  «=>I22(I)— Contraote  for  larvlom 
•f  attoraeys  retatlsn  to  bonds  held  ut  lavalld. 

Contracts  for  payment  of  attorneys'  fees 
by  the  county  commissioners'  court,  to  get  up 
bond  records,  prepare  a  petition  for  a  bond 
election,  arrange  for  printing  the  bonds,  ob- 
tain the  approval  thereof  by  the  Attorney  Gen- 
eral, and  get  the  opinion  of  a  bond  attorney 
aa  to  validity  ut  the  bonds,  are  not  inTalid  be- 
cause o£  Vemon'a  Saylca*  Ann.  GIt.  St  1914. 
arts,  60S,  619,  622,  and  632,  reqniring  the 
Attorney  General  to  examine  and  approve  all 
bonda,  records,  etc.;  each  services  not  being 
sadi  as  are  required  of  the  Attorney  General. 

9.  Hl0hwaya  «=»I09— Sand  clay  or  any  other 
•mootli-Mrraootf  rotia  bald  "paved  roads" 
witbin  CftMtffaitloa  and  atatutos. 

Boads  covered  with  sand  day  or  any  ma- 
terial makinf  a  firm.  hard,  smooth  surface 
over  which  horses,  carriages,  automobUes,  and 
other  vebides  may  pass  are  "paved  roads" 
within  Const,  art.  3.  S  62.  and  Vernon's  Sayles' 
Ann.  (Sr.  St  1914,  art  619,  anthorlxlng  the 
construction  only  of  macadamized  or  paved 
roads  aad  tunipikes. 

10.  Hlfbwaya  «a>00  —  ConMlasloaara  bavlng 
•Bbstantlai  bids  far  legally  salablo  road  boada 

.  losd  Bot  submit  qaostlon  of  revoeatloa  and 
eaaoellatlon  to  voters  oa  petition. 

Where,  at  the  time  of'  the  filing  of  a  peti- 
tion for  submission  to  the  voters  of  a  road 
district  of  the  question  of  revocation  and  can- 
cellation of  road  bonds,  the  commissioners* 
court  had  before  it  substantial  bids  for  the 
bimds  whidi  could  be  and  were  legally  sold, 
they  were  not  required  to  order  an  election  un- 
der Acts  37th  Leg.  (1919),  &  88,  |  2. 

11.  Costs  «=>32  (3)— Refusal  of  ooats  to  plain- 
tiffs failing  In  essential  oontentlons  held  not 
reversible  error  booaose  of  favorable  Jndg> 
nont  In  eae  particular. 

In  an  action  to  enjoin  the  aale  of  road  bonds 
and  tiie  payment  by  the  commissionere  of  cer- 
tain sums  for  services,  where  plaintiffs  did  not 
prevail  in  their  main  or  essential  contentions, 
the  court's  refusal  to  allow  tbem  to  recover 
costs  becanse  they  leeovered  Judgment  re- 
strainlss  the  commlssIoneTS  from  carrying  out 
a  contract  for  the  employment  of  en  engineer, 
was  not  rsversible  error  where  such  engineer 
was  not  a  party  to  the  suit  and  their  prayer 
for  snch  injunction  was  presented  for  the  first 
time  In  an  amended  petition  filed  on  the  day 
of  the  trial 

Appeal  from  District  Court;  Trinity  Coun- 
ty; Carl  T.  Harper.  Judge. 


Action  by  L.  O.  Gibson  and  otbers  against 
W.  M,  Davis  and  others.  Judgment  tor  de-. 
fendanti^  except  In  one  parti  colar,  and  plain- 
tiffs appeal.  Affirmed. 

B.  B.  Utnton,  of  Grovetcm,  for  aKieUants. 

W.  S.  Posttm,  of  Lufkin,  Bayne  H&ms  and 
O.  H.  Crow,  both  of  Groveton,  J.  A.  Watt,  of 
Honston,  and  Dean  ft  HnmpliF«y,  of  Hnnt^ 
vllle.  for  appellees. 

JjAKK,  J.  Prior  to  the  20Cb  day  of  Octo- 
ber, 1919.  at  an  election  In  all  respects  legal* 
If  held  in  road  district  No.  4  of  Itlnlty  coon- 
ty,  Tex.,  the  ouallfled  electors  of  said  dis- 
trict voted  for  the  issuance  of  serial  road 
bonds  in  the  sum  of  |200,000,  numbered  from 
1  to  200,  Inclusive,  each  of  the  denomlnatim 
of  $1,000.  These  bonds  were  voted  under  Ibe 
provlstons  of  article  627,  Complete  Texas 
Statutes  1920,  published  by  Vamon  Law  Book 
Company,  which,  among  other  things,  pro- 
vides that  subdivisions  of  the  counties  of 
this  state  are  authorized  and  «npowered  to 
issue  bonds  for  the  purpose  of  constructed 
and  maintaining  and  operating  macadamized, 
gravel,  or  paved  roada  and  tnmpUcea,  or  in 
aid  thereof.  ^ 
It  Is  shown  that  the  law  firm  of  Nelma 
&  Piatt  was  employed  by  the  commissioners' 
court  of  IMnlty  county  to  get  up  certain  bond 
records,  to  prepare  the  petition  for  the  bond 
election  above  mentioued,  to  prepare  certain 
Instruments,  the  nature  or  character  ot  wblch 
are  not  shown,  to  arrange  tot  the  iHinttng  of 
the  proposed  bonds,  and  much  other  work  for 
road  district  "No.  4.  It  in  also  diown  that  a 
warrant,  dated  October  12,  1920,  was  laaued 
to  H.  Nelms  and  J.  A.  Piatt  tm  tbe  sum  of 
9750,  to  be  paid  out  of  the  funds  belonging 
to  road  district  No.  4,  and  that  laid  waritot 
was  delivered  to  said  parties. 

It  appears  trim  tbo  evidence  Oiat  tb»  aerr- 
loes  of  these  attorneys  had  extended  tar  a 
year  or  more  before  the  Issuance  of  tb»  war- 
rant in  queetlon.  It  la  not  shown  what  part 
of  the  sum  paid  was  for  any  parttcaZar  act 
of  service^  or  the  amount  paid  tat  eacb  or 
any  particular  service. 

On  the  18th  day  of  January,  1920,  some 
months  after  the  bond  election  for  road  dis- 
trict No.  4,  the  commlestonertf  court  of 
Trinity  county  onployed  one  L.  G.  Hamilton 
to  obtain  the  ai^»rovAl  of  the  bonds  by  the 
Attorney  General,  and  also  to  get  the  legal 
opinion  ot  some  eastern  bond  attorney  as  to 
the  validity  ot  tbe  bwds  for  the  purpose  of 
maUing  Oie  court  to  sdl  the  bonds  to  ad^ 
ventage  and  without  delay;  such  bond  at- 
torn^ to  be  one  who  was  generally  accepted 
by  investors,  bankers,  and  bond  houses  as 
competent  in  such  matters. 

By  the  terms  of  the  contract  of  employment 
of  Hamilton  the  commlBsloners*  court  was  to 
furnish  Hamilton  two  certified  transcripts  of 
all  proceedings  relating  to  the  iasuanoe  of  the 
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bonds,  one  for  the  Attorney  Oen»'al  of  Texas, 
and  the  other  for  the  use  of  himself.  In  con- 
Blda*atlon  for  such  serrlces  Hamilton  waa 
to  be  paid  the  snm  of  7880  within  30  days 
aftw  the  bonds  were  d^ivered  to  the  county 
Judge  fi>r  execntioD,  with  the  legal  opinion 
of  the  bond  attorney  statins  that  be  would 
approve  the  bonds,  after  the  same  had  been 
approved  by  the  Attorney  Qeneral  uid  regla- 
tered  by  the  comjrtTolIer. 

On  October  12,  1020,  the  First  Matlonal 
Bank  of  Oroveton  made  a  bid  to  purchase 
bond  No.  1  of  road  district  No.  4,  upon  con- 
dition that  it  would  pay  par  and  accrued  In- 
terest for  It  as  soon  as  the  same  waa  duly 
registered  and  properly  delivered  to  it  at 
Groveton,  Tex. 

The  commissioners*  court  accepted  such 
bid,  declaring  that  It  was  the  highest  and 
-  best  bid  offered  for  said  bond,  and  the  coun- 
ty Judge  was  then  directed  to  have  such  bond 
duly  registered,  and,  upon  payment  of  ttlG 
bid  in  cash,  to  deliver  said  bond  to  the  bank. 

On  the  said  12th  day  of  Octobei;  1920,  the 
commissioners'  court  of  Trinity  county  passed 
a  resolution  reciting  that  said  road  district 
No.  4  was  indebted  to  L.  O.  Hamilton  for  a 
legal  opinion  rendered  the  court  with  r^er- 
ence  to  its  bond  issue  and  for  other  services; 
that  it  owed  other  debts  then  past  due  and 
unpaid,  and  that  the  proceeds  arising  fr<Hn 
the  sale  of  bond  No.  1  to  the  First  National 
Bank  of  Groveton  was  insufflclent  to  pay  off 
and  discharge  all  of  said  indebtedness.  It 
was  also  red  ted  ther^  that  said  commis- 
sioD^*  court  had  received  a  bid  from  L.  O. 
Hamilton  to  purchase  road  bond  No.  2  of 
road  district  No.  4  of  Trinity  county  by 
which  said  Hamilton  had  agreed  to  pay  to 
said  court  a  sum  in  cash  equal  to  the  par 
valne  of  said  hoad  and  the  interest  accrued 
thereon  to  date  of  said  delivery  of  said  bond 
to  him  at  Groveton,  Texas.  It  was  then  or- 
dered and  declared  by  said  resolution  that 
said  bond  No.  2  be,  and  the  same  was  there- 
by, sold  to  said  Hamilton,  and  that  the  same 
ohonld  be  d^vered  to  him  as  soon  as  the 
bonds  were  printed,  reglstwed,  and  approved 
as  required  by  law,  upon  his  paying  the  sum 
bid  therefor  in  cash. 

Said  commissioners'  court  ftlso  passed  tbn 
following  resolution: 

"Employing  W.  J.  Kelley  Engineer  for  Boad 
District  No.  4. 
**On  recommendation  of  fha  spedal  road  com- 
mittee of  road  district  No.  4  of  Trinity  county, 
Tex.,  It  b  ordered  by  the  eoort  that  W.  J. 
Eelley  be  employed  as  en^eer  of  said  road 
district  No.  4.  the  said  W.  J.  Eelley  agreeing 
to  perform  all  the  duties  Intmsted  to  him  as 
engineer,  such  as  the  making  of  all  necessary 
maps,  profiles,  cross  sections,  plans  and  esti- 
mates and  supervision  of  the  road  improve- 
ments, and  to  furnish  all  the  necessary  instru- 
ments, assistants,  enpneerlng  materials  and 
transportation  on  the  job  for  said  engineering 
work  at  a  stipulated  price  of  5  per  cent,  on 


the  total  amount  ct  $176,000,  which  la  to  be 
paid  in  cash  on  monthly  Installments.  Said 
Eelley  ia  to  prepare  contract  to  be  latlfted  by 
the  commissionerB*  conrt. 

"Advertising  for  Bids  for  BolldlnB  Boad  Dis- 
trict No.  4. 
"It  is  ordered  by  tiie  eemmisaioners*  court 
that  bids  be  received  for  the  bnilfing  of  an»c«z- 

imately  fifty  miles  of  sand  day  road  in  road 
district  No.  4,  Trinity  county,  Tex.,  on  the  Sth 
day  of  February,  1921,  until  10  o'clock  a.  m., 
on  said  day;  said  bids  to  be  accompanied  by 
a  certified  check  for  one  thousand  ((1,000.00) 
dolIarB  made  payable  to  the  county  jadge, 
Trinity  coonty,  Tex.  Whereupon  the  court  or- 
dered a  recess  untH  Tuesday  morning,  January 
11,  1921,  at  10  o'clock  a.  m."  (Date  not 
shown.) 

A  proper  notice  of  the  above  r»olutlon 
and  notice  that  175  of  the  bonds  of  road  dis- 
trict No.  4  of  the  par  value  of  $1,000  each 
would  be  offered  for  sale  to  the  highest  and 
best  bidder  on  the  5th  day  of  Febraary,  1921. 
at  10  o'clock  a.  m.,  was  published  for  three 
consecutive  weeks  Immediately  prior  to  said 
date. 

On  the  Bth  day  of  February,  1921,  the  cmn- 
missioners'  court,  in  special  session  convened, 
did  at  10  o'clock  a.  m.  proceed  to  open  the< 
bids  rec^ved  by  It  for  the  purchase  of  175 
of  the  hqn&s  of  road  district  No.  4,  and  for 
the  construction  of  approximately  50  miles 
of  sand  day  road  in  said  district  There 
were  three  bids  received  proposing  to  con- 
struct the  road  and  to  purchase  the  bonds, 
one  by  Smith  Bros.,  one  by  Moore  &  Son,  and 
the  other  by  Jeff  Cochran  and  H.  S.  I411ey. 
AU  bids  for  the  bonds  were  to  pay  the  par 
value  of  the  bonds,  together  with  accrued 
interest,  conditioned  npon  the  acceptance  of 
their  respective  bids  to  construct  said  road, 
and  conditioned  that  said  bonds  should  be 
approved  by  the  Attorney  O^ieral.  The  bid 
of  Cochran  &  LlUey  was  further  conditioned 
that  they  should  be  permitted  to  take  and  pay 
the  bonds  periodically  as  the  road  work  pro- 
gressed. 'Alter  having  read  and  considered 
the  several  bids  and  having  failed  to  reach 
an  agreement  as  to  the  best  bid,  the  court 
recessed  to  Friday,  February  11,  1921. 

On  February  11th  the  contract  ot  Ooducan 
&  UUey  was  considered  and  declared  to  be 
the  lowest  and  best  bid,  and  the  same  was 
acc^ted  by  ttie  court  as  such. 

On  the  19th  day  of  F^mary,  1A21,  the 
appellants,  L.  O.  Gibson,  W.  B.  Roach,  S.  W. 
Mangom,  and  some  270  oOiers^  taxpayers  re- 
liiUng  in  road  district  No.  ^  Trlnl^  county. 
T^  filed  their  original  petition  in  the  die- 
trict  court  of  Trinity  county,  xnaying:  First, 
that  W.  M.  Davis,  T.  F.  Bell^.  J.  T.  Benfro, 
and  T.  A.  Thompson,  county  commfaal  oners 
of  Trinity  county,  and  C  M.  Garrison,  treas- 
urer of  said  county,  be  temporarily  resbalaed 
from  delivering  the  bonds  bid  for  to 
Codiran  ft  Lllley,  and  from  doing  any  act 
In  forthmuace  and  In  consummatlink  fhs 
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proposed  sale  of  said  bonds;  BM<md,  that 
Jeff  Cochran  and  H.  8.  Ldlley  be  temporarily 
FeBtralned  from  recfilTing  8D<±  bonds  and 
from  doln^  anything  In  fnrtherance  of  said 
proposed  pnrdiase;  third,  that  said  d^nd- 
ants  W.  M.  Davis,  T.  P.  Kelley,  J.  T.  Benfro, 
■nd  T.  A.  'momiKion  be  temporarily  restrain- 
ed from  delivering  bond  No.  1  of  said  series 
to  the  First  National  Bank  of  Groveton,  and 
from  delivering  bond  No.  2  of  said  series  to 
h.  O.  Hamilton,  or  any  one  for  them,  and 
from  paying  the  said  L.  Q.  Hamilton  $880, 
or  any  other  amount,  for  legal  services  In 
ccmnection  with  the  iesoance  and  approval  of 
flie  aforesaid  series  of  bonds;  fourth,  that 
the  defendant  C.  M.  Garrison  be  temporarily 
restrained  from  paying  the  warrant  hereto- 
fore issued,  or  any  one  that  may  hereafter 
be  issued  to  the  said  Hayne  Nelms  and  J.  A. 
Piatt  for  legal  services  rendered  in  connec- 
tion wltb  the  issuance  and  approval  of  the 
iRforcsald  bonds ;  fifth,  that  the  aforesaid  W. 
M.  Davis,  T.  r.  Relley,  J.  T.  Renfro,  T.  A. 
niompson,  Jeff  Cochran,  and  H.  S.  LfUey  be 
temporarily  restrained  from  constructing, 
maintaining,  or  cq;)eratlng  any  other  character 
of  roads  with  the  proceeds  of  the  sale  of  the 
aforesaid  bonds,  when  sold,  than  macadam- 
ized, graveled,  or  paved  roads  and  turnpikes; 
dzth.  that  the  aforesaid  W.  M.  Davis,  T.  F. 
Belley,  J.  T.  Benfro,  and  T.  A.  Thompson 
be  temporarily  restrained  froni  selling  such 
bonds  at  a  sale  other  than  an  unconditional 
sale  by  bidding  and  to  the  highest  and  best 
bidder  for  not  less  than  par  value  and  for 
casta;  seventh,  that  upon  final  bearing  such 
injunction  be  made  perpetual,  and  for  costs 
and  for  general  relief. 

nie  temporary  injunction  as  prayed  for 
was  granted  the  court  In  vacation  on  the 
19th  day  of  February,  1921. 

On  the  23d  day  of  February,  1921,  the  com- 
mlsdoners*  court  again  met  In  special  session, 
and  at  the  sestion  Cochran  ft  Ulley,  by  their 
letter  ot  that  date,  called  attentlcm  of  the 
court  to  the  suit  of  appellants,  and  to  the 
ttet  that  appellants  were  objecting  to  the  sale 
of  the  bonds  to  them  upon  their  said  bid,  upon 
the  ground  that  their  offer  of  purchase  was 
1o  pay  for  the  bonds  In  monthly  installments 
In  indefinite  amounts  as  the  work  on  the 
proposed  road  progressed,  and  to  cure  such 
objection  they  did  on  said  date  renew  the&> 
bid  to  construct  the  proposed  road  in  all  par- 
tlcnlars  as  in  their  original  bid  of  February 
6, 1821,  and  then  made  a  bid  to  purchase  the 
175  bonds,  after  the  same  had  been  approved 
by  fbe  proper  authorities,  and  had  been  duly 
reglsttf  ed  as  the  law  requires,  and  bad  been 
approved  by  ttieir  attorneys. 

Uttdtf  the  finregoing  stipulation  they 
agreed  to  take  said  bonds,  and  pay  tUraefor 
the  par  value  thoreof  and  »»rued  interest 
in  casta. 

Tba  court  acc^ted  the  bid  so  made  by 
Codtran  ft  lAOtts  on  the  23d  day  of  Feb* 
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ruary.  1921,  botli  tax  the  construction  of  the 
proposed  road  and  for  the  bonds,  setting 
forth  in  the  minutes  of  said  special  session 

that— 

"Tht  bid  or  offer  of  the  said  Jeff  Cochran  and 
H.  B.  LiUey  for  the  purchase  of  said  bonds  is 
tlte  highest  and  best  bid  for  cash  wUeh  this 
court  has  been  able  to  obtain  therefor.** 

On  the  9th  day  of  March,  1921,  appellants 
filed  their  amended  petition,  upon  which  they 
went  to  trial.   No  new  parties  were  made. 

In  this  petltlcm  it  Is  alleged  that  the  bonds 
were  offered  for  sale  by  the  commissioners* 
court  before  they  were  printed  and  before 
the^  had  been  approved  and  certified  by  tlie 
Attorney  General,  in  violation  of  law;  that 
said  court  accepted  the  bid  of  Cochran  & 
LlUey  without  being  advertised  for  sale  as 
required  by  law ;  that  the  sale  of  said  bonds 
to  Cochran  &  Lilley  is  void,  in  that  their  bid 
was  conditioned  upon  the  acceptance  by  the 
court  of  tbeir  contract  to  construct  the  pro- 
posed road  In  road  district  No.  4;  that  in 
making  the  bid  for  the  bonds  by  Cochran  & 
Lilley  and  In  the  acceptance  by  the  court  of 
the  bids  of  Cochran  &  Lilley  to  purchase  the 
twnds  and  build  the  road,  it  was  contemplat- 
ed by  said  Cochran  ft  Lilley  and  the  commis- 
sioners' court  that  the  price  to  be  paid  for 
the  building  of  the  road  was  so  much  above 
what  said  work  could  be  done  for  if  paid 
for  in  cash  as  would  enatde  Cochran  ft  Lilley 
to  recoup  their  loss  by  reason  of  the  market 
value  of  the  bonds  being  less  than  the  par 
value  and  accrued  interest  on  same ;  that  no 
IntelllgNit  or  concrete  statemoit  of  the  work 
to  be  performed  in  the  construction  of  said 
road  was  advertised  or  furnished  to  prospec- 
tive bidders  for  such  construction  work,  so 
that  said  bidders  might.  Intelligently  bid  for 
the  performance  of  such  work,  and  that,  as 
a  result  of  such  failure  to  advertise  or  to 
furnish  said  bidders  with  such  Btatemmt, 
prevented  some  persons  from  making  bids  to 
do  sudb  work  who  would  otherwise  have 
made  bids;  that  the  members  of  the  commis- 
sioners' court  did  not  exercise  their  own 
Judgment  in  accepting  the  bids  of  Cochran  ft 
Lilley  for  the  purchase  of  said  bonds  and  the 
building  of  said  road,  hut,  on  the  contrary, 
they  undertoc^  to  place  the  sole  responsibil- 
ity for  selling  the  bonds  and  letting  the  con- 
tract to  build  the  road  upon  commissioner 
W.  H.  Davis,  and  a  "citizens  committee," 
none  of  whom  were  members  of  the  commis- 
sioners* court;  tbat  the  bids  of  Cochran  ft 
Lilley  were  not  made  In  opai  court  as  re- 
quired by  law,  but  were  made  In. a  secret 
executive  sessicm  of  said  court  from  wblch 
the  public  excluded ;  that  siUd  conunia- 
sloner!^  court  has  und^taken  to  pay  Hayne 
Nelms  and  J.  A.  Piatt,  ont  of  the  fends  to 
be  realized  by  the  sale  of  the  bonds  of  road 
district  Na  4,  for  certain  alleged  sorvices  as 
attorneys  In  connection  with  the  Issuance 
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«iid  approving  of  said  bonds,  and  have  lasoed 
a  warrant  In  the  sum  of  $750  against  the 
fonds  so  to  be  realized,  and  has  nndertakoi 
and  agreed  to  pay  L.  Q.  Hamilton  the  sum 
of  9880  ont  of  the  funda  to  be  realized  by  the 
sale  of  the  bonds  for  c«tain  alleged  legal 
aervlces  rendered  and  to  be  rendered  In  the 
Issuance  and  approval  of  the  bonds;  that 
said  legal  services  were  not  necessary,  and 
the  attempt  of  said  court  to  pay  for  these 
services  Is  Illegal  and  void,  the  law  providing 
that  the  county  attorney,  district  attorney, 
and  Attorn^  Omeral  of  Texas,  as  part  of 
th^  offidal  duties,  shall  perform  all  legal 
services  that  are  required  in  the  Issuance 
and  approval  of  road  bonds ;  that  said  com- 
mlBsloners'  court  has  undertaken  to  sell, 
without  bavlng  advertised  for  competitive 
bids;  and  before  the  bonds  are  submitted  to 
the  Attorney  General  of  Texas  for  approval, 
bond  No.  1  of  said  series  of  bonds  of  road 
district  No.  4,  to  the  First  National  Bank  of  j 
Oroveton,  and  bond  No.  2  of  said  series  to  L.  > 
Q.  Hamilton ;  that  it  Is  contemplated  by  said  ' 
commissioners*  court  and  the  said  Cochran  & 
Ldlley  that  the  ccmtractors  will  not  build 
macadamized,  graveled,  or  paved  roads  and 
turnpikes,  but  that  said  money  to  be  realized 
hy  the  sale  of  the  bonds  will  be  expended  In 
the  building  of  roads  constructed  of  the  na- 
tive BcAl  and  of  soil  and  clay,  and  of  sand  and 
clay. 

Plaintiffs  say  further  that  there  was  pre- 
sMted  to  the  said  comntlsslfmers'  court  on 
Febmary  11,  1021,  and  before  any  bid  or  olTer 
to  purchase  the  bfrnds  was  accepted,  a  pe- 
tition and  petitions  by  more  than  a  two- 
thirds  majority  of  the  qualified  taxpaying 
voters  of  road  district  No.  4,  with  a  demand 
that  said  court  Immediately  order  an  elec- 
tion for  the  purpose  of  submitting  the  ques- 
tion of  the  revocation  and  cancelation  of  said 
bonds  to  the  qnallfled  property  tax  paying  i 
voters  of  such  road  district  Plaintiffs  say 
further  that  the  bonds  cannot  be  legally  sold 
In  conformity  with  law,  and  that  the  said 
commissionera  well  knew  they  could  not  be 
so  sold,  but  the  aforesaid  members  of  the 
comniissioners*  court  refused  to  grant  the 
petition  and  refused  to  order  the  election. 

Plaintiffs  say  further  that,  on  and  about 
tk«  11th  day  of  February,  1921,  the  said 
ccnunlBslonws'  court  undertook  to  enter  into 
a  contract  with  W.  J.  Kelley  whereby  he  was 
^ployed,  and  to  be  paid  S  per  cent  of  $175,- 
000,  without  first  advertising  for  bids  for 
two  weeks,  and  without  letting  such  contract 
to  the  lowest  and  best  bidder  therefra. 

The  i^QW  vras  for  an  injuncticak  practi- 
cally tiie  same  as  In  the  orl^nal  petition, 
hereinbefore  set  out,  except  In  this  amended 
petition  ttie  coort  la  asked  to  mter  tb»  ad- 
ditional restralnli^  (ffdera,  as  follows: 

"(1)  That  the  defendants  W.  M.  DaviB,  T.  F. 
Beilay,  J.  Y.  lUntro,  and  T.  A.  llionipson  be 
nstr^ed  from  Isaning  any  warrants  or  pay- 


ing =or  eauting  to  be  paid  to  W.  J.  Kelley  any 
snm  of  mcoty  whatever  out  of  the  proceeds 
of  the  sale  of  aaid  road  bmda,  virtoe  or 
under  the  emtraet  entered  Into  with  Urn  as 

engineer  for  said  road  district 

"(i)  That  said  W.  M.  Darii,  T.  JT.  BeUey. 
J.  Y.  Benfro,  and  T.  A.  Thompion  be  re- 
tttrained  from  letting  any  character  of  con- 
tract for  the  expenditure  of  more  than  $500 
for  any  character  of  services  whatever,  except 
in  ease  of  emergency,  in  said  road  district  to 
be  paid  for  oat  of  the  funds  reallsad  ont  of 
tb«  sale  of  the  haodn  of  said  road  disMct,  m* 
less  tiiay  shall  first  advertise  for  Uds  as  pro- 
vided by  law,  and  let  the  oootraet  to  tte  low- 
est and  best  bidder. 

"(k)  That  the  defendants  last  aforemention- 
ed be  restrained  from  advertising  for  bids  or 
considering  any  offers  or  bids  to  baUd  roads 
in  said  road  diBtrict  ontfl  they  riiafl  have  first 
prepared  complete  plans,  profiles,  cross  sec- 
tions, and  details  of  the  work  to  l>e  done  and 
performed. 

"(1)  That  the  dtfendants  last  aforwiantian- 

ed  be  restrained  from  accepting  any  Ud  w  td- 
fer  to  purchase  any  of  the  series  of  bonds  of 
said  road  district  numbered  from  1  to  200, 
iDclusive,  unless  such  bid  or  offer  be  an  nn- 
conditional  offer  of  par  and  accrued  interest 
without  any  eommisBiona,  to  be  paid  in  cash 
into  the  county  treasury  to  tht  credit  al  said 
road  district  No.  4. 

I    "(m)  That  said  defendants  last  aforemsu- 
,  tioned  be  restrtlnad  from  offming  said  boids 
for  sale  without  having  first  doly  advertised  the 

same  for  sale  for  at  least  a  reasonable  time  be- 
fore the  day  of  sale. 

"(n)  That  In  the  event  the  contract  of  sale 
for  said  bonds  and  the  contract  for  boHding 
said  roads  be  canceled  and  set  aside,  then  that 
defendants  last  aforementioned  be  required  to 
order  an  election  for  the  purpose  of  sobmittbig 
the  question  of  the  revocation  and  cancella- 
tion of  all  of  said  series  of  said  bonds  to  the 
qualified  property  tax  paying  voters  of  said 
road  district;  and  that  tbey  be  restrained  from 
offering  such  bonds  for  sale,  or  advertising  for 
bids,  to  band  road  In  said  road  district  until 
after  the  returns  of  such  elections  have  been 
canvassed  and  the  result  declared. 

"(0)  That  upon  final  bearing  the  temporary 
injunction  heretofore  granted  be  made  perma* 
nent  for  costs  of  suit,  and  general  relief.'* 

The  defmdanta  doiled  generally  all  tho 
allegations  of  the  plalntUfa'  petition  except 
such  as  they  by  th^  answer  specially  adnUt* 
ted.  They  especially  averred  that  the  bonds 
in  question  had  been  duly  authorized  by  a 
vote  of  the  property  tax  payers  of  road  dia- 
trlct  No.  4,  at  an  election  h^  for  that  pur- 
imse;  that  after  such  election  the  aitire  rec- 
ord concerning  said  bond  laane  ivaa  submit- 
ted to  and  ai^'OTed  by  the  Attomeir  Oen- 
eral  of  Texas;  that  thereafter  the  c<miittla- 
sloners*  court  did.  In  manner  and  form  as 
required  by  law,  adv^tlse  for  bids  Cor  tb» 
con8tmctl<ni  of  the  road  In  qneattcm  and  for 
Uds  for  the  175  bonds  awarded  to  Oocbraa 
&  liUey  upon  their  bid;  that  after  matnre 
conslderatioa  said  court  eoncladed  tbat  tbe 
bid  made  by  Oodiraa  4  liUey  for  tbe  con- 
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stroctioB  of  the  road  iraa  the  hnveat  and 
best  bid  satamltted  to  said  coiirt  for  socb  con- 
struction, and  ttttt  In  the  exercise  aC  Ita 
heat  discretion  and  Jn^ment  It  accepted 
sndi  Md'  and  did  In  good  talOi  entw  Into 
a  omtract  vltb  Cochran  &  liUey  tbr  the 
cmBtmctlon  of  aald  road;  that  fhe  bid  of 
Cochran  &  liU^  for  fhe  175  bonds  was 
made  after  the  court  had  advertlaed  for  bids 
for  same;  that  the  bid  of  Coiduran  &  Ulley 
for  aatd  Ixmds  was  to  pay  the  par  vaine 
Oereof  In  eatOi,  and  ttiat  sncta  bid  was  the 
best  and  highest  Ud  that  the  court  was 
aUe  to  obtain  for  such  bonds,  and  thwtf ore 
the  conrt  agreed  to  sell  Bn(ih  bonds  to  CoCh- 
ran  &  Ulley  npon  the  oimdltlons  proposed 
by  tbem  In  tbelr  bid.  Xh^  averred  that 
wly  a  short  dme  prior  to  the  sale  said 
bonds  to  Cochran  ft  LUley,  to  wit,  on  Noremr 
ber  4,  l&ao^  at  an  Section  held  In  and  for 
Toad  district  No.  4,  to  detenaliis  wheUter 
said  braids  shovld  be  canctied,  a  majority  of 
the  proper^  tax  payers  of  said  district  voted 
against  such  cancellation,  and  that  thereaft- 
er these  defendants,  Davis,  Belley,  J.  T. 
Boifn^  and  Thranpson,  as  members  of  the 
commlsalfmers*  court  of  Trinity  cotmty  did 
take  all  necessary  steps  looking  to  the  per- 
ffecttns  and  apsnroTal  of  tlie  records  rdat- 
Ing  to  the  issuance  of  said  bonds,  and  that 
tiiqr  made  a  cmtraet  for  the  inlntlng  of 
came;  that  they  advortlsed  for  bids  for  the 
construction  of  said  road;  that  they  adver- 
tised for  bids  for  tbe  purchase  of  said  bonds; 
that  at  tbe  time  the  petition  which  was 
presented  to  the  court  on  the  Uth  day  of 
February,  1921,  asking  tliat  the  question  of 
revocation  of  said  bonds  be  submitted  to  a 
vote  of  the  taxpayers  of  such  district,  was 
presented  to  the  commissioners'  court,  the 
conrt  had  not  found  that  the  ixmds  could  not 
be  l^ally  sold,  but  on  the  contrary  they  had 
at  snch  time  valid  legal  bids  for  the  bonds, 
and  that  as  a  fact  said  bonds  could  be  legal- 
ly sold  and  for  the  reason  stated  such  peti- 
tion was  refused.  They  averred  that  the 
contracts  made  by  them  with  Hayne  Nelms 
and  J.  A.  Piatt,  L.  G.  HamlUcm  and  W.  J. 
Kelley  were  for  the  performance  of  services 
partly  Inddent  to  the  issuance  ot  the  road 
bonds  In  question  and  for  the  construction 
of  said  road,  and  were  In  every  respect  legal- 
ly made,  and  that  tt  has  never  t>een  the  pur- 
pose of  tbe  court  to  pay  these  parties  nor 
any  one  of  them  for  services  not  r«idered 
with  refercaice  to  said  bonb  Issue  tox  said 
road  district  No.  4,  oat  of  the  funds  belong- 
ing to  said  district  They  also  say  that  the 
bonds  sold  to  tbe  bank  and  to  Hamilton  were 
property  advertised  for  sale  Iwfore  th^  ac- 
cepted tbe  bids  of  such  parties  therefor,  and 
that  snch  bids  were  the  highest  and  best 
bids  they  could  obtain  for  said  bonds. 

Plalntlfl  made  gmeral  denial  of  each  and 
every  allegation  of  the  defendants*  answer. 

The  cause  was  snlKnltted  to  the  conrt  wlth- 
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oat  a  Jniy  and  at  tba  cmcloslon  of  the  evi- 
dence Judgment  was  reversed  dissolving  the 
temporary  restraining  order  theretofore  en- 
tered, adjudging  that  the  defendants  be  re- 
strained from  paying  or  causing  to  be  paid 
any  sum  of  money  to  W.  J.  Kelley  out  of  the 
proceeds  of  the  sale  of  road  bonds  of  ToaA 
district  No.  4,  by  virtue  of  the  contract  made 
by  the  commlsslmms'  court  with  Kelley  on 
or  about  February  U,  1921,  and  adjudging 
that  the  plaintiffs  be  denied  aU  other  lensf 
prayed  for,  and  that  defendants  recover  firom 
plaintifFB  aH  costs  incurred.  From  tba  Judg- 
ment so  rendered,  the  platntUfB  have  ap- 
pealed. 

At  the  request^of  an)ellant8  tbe  trial  court 
prepared  and  filed  his  findings  of  fact  and 
concluslfua  of  law,  as  follows: 

"Findings  of  Fact 

**(1)  Tbe  commlasiMiers'  court  of  Trinity 
conn^  took  aU  proper  and  legal  steps  leoUng  ts 
tbe  ordering  and  Issoing  of  tbe  series  of  200 
bonds  bj  and  for  road  district  No.  4  of  said 
county  and  being  the  bonds  meatloned  in  the 
pleadings  of  tne  parties  plaintiff  and  defeod- 
ant,  and  said  bonds  are  in  all  respects  the 
valid  obligations  of  said  road  district  No.  4, 
subject  cHily  to  the  registration  and  final  ap- 
proval tiiereof  by  the  Attemay  Oeneral*B  de- 
partment 

"(2)  At  an  eleetion  hdd  on  the  24th  day  of 
November,  A.  D.  1920,  pnraoant  to  an  order 
made  by  the  commisaioners'  conrt  of  Trinity 
county,  npon  its  own  motion,  the  qualified  tez- 
paying  voters  of  said  road  district  No.  4  by  a 
majority  vote  refused  to  order  the  revocation 
and  cancellation  of  said  road  bonds. 

"(8)  hereafter  tbe  said  commissioners' 
court  decided  to  construct  approximately  62 
miles  of  sand  day  roads,  or  cause  the  same  to 
be  done.  In  said  road  district  out  of  the  pro- 
ceeds of  the  sale  of  said  bonds,  and  the  ssid 
commissioners*  conrt  did  adverttse  for  bids  for 
the  construction  of  snch  sand  clay  roads  for 
the  time  and  in  the  manner  required  by  lavr— 
the  advertisement  requliing  that  -the  inds  be 
sabmitted  for  the  conatruction  of  said  roads 
to  said  canunissloners'  court  on  or  before  tbe 
Stfa  day  of  Febrnary,  A.  D.  1921.  On  said  6th 
day  (tf  February,  A.  D.  1921,  said  comnfis- 
Bioners*  conrt  bad  and  held  a  special  meeting 
of  said  oonrt  at  the  coorthonse  In  Oroveton, 
Tex.,,  for  the  purpose  of  opening  and  con- 
sidering Uds  which  might  be  made  ftw  the  eoa- 
stmction  of  said  roads,  and  also  for  the  purpose 
of  considering  offers  for  the  purchase  of  bonds 
Nob.  11  to  185,  inclusive,  of  the  series  of  road 
bends  of  said  dJetrict  At  said  special  term 
of  the  commissioners'  court  competitive  bids 
were  filed,  and  npon  partial  consideration  there- 
of, on  said  GOi  day  of  Fetouary,  1921.  aald 
conrt  dedded  to  ti^e  recess,  and  did  reeess 
said  meeting  until  the  11th  day  of  FelHmary, 
1921,  for  tbe  purpose  of  further  considering  the 
said  competitive  bids  for  tbe  consteocticm  of 
said  roaAi,  and  for  the  sale  of  said  bonds. 
Pursuant  to  tbe  recess  the  said  commissioners* 
conrt  duly  and  lawfully  convened  at  its  regu- 
lar meeting  plate  in  the  oourthonse  in  tiie  town 
of  Grevetm  w  tbe  lltk  day  of  February,  1931, 
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and,  after  farther  coDiideratloD  of  said  com- 
petltire  bids,  dedded  that  the  bid  of  the  de- 
fendants Jeff  Codiran  and  H.  8.  Lille;  for  the 
construction  of  said  roads  and  for  the  purchase 
of  said  bonds  was  the  best  bid  submitted;  that 
la  to  aa;,  that  the  bid  of  said  Cochran  and 
Lllley  for  the  construction  of  said  roada  was 
the  lowest  and  best  bid  therefor,  and  that  their 
bid  for  the  purchase  of  aald  bonds  was  as  good 
as  any  other  bid  therefor,  and  was  at  a  price 
for  which  said  bonds  might  be  legaUr  sold. 

"(4)  There  was  no  fraud  In  the  action  of  the 
commisrioners'  coart  in  finding  that  the  bid  ol 
Cochran  &  Ldlley  for  the  constraction  of  said 
work  or  in  finding  that  their  bid  for  the  pur- 
chase of  said  bonds  was  the  best  made. 

"(S)  In  presenting  their  bid  for  the  constrac- 
tion of  said  roads  the  said  Cochran  &  Ijlley  did 
not  intend  thereby  to  absorb  and  take  care  of 
any  loases  which  they  might  sostain  on  ac- 
count of  the  fact  that  the  market  value  of  said 
bonds  was  below  par;  that  the  said  bid  was 
made  by  the  said  Cochran  &  Lilley  on  the  basis 
of  the  fair  and  reasonable  caah  .value  of  the 
work  by  them  proposed  to  be  done  in  the  con- 
struction of  said  roads,  and  said  bid  was  con- 
sidered and  acted  upon  by  the  comnuBsiooers* 
court  on  the  same  basis  as  if  the  said  work  was 
to  be  paid  for  in  cash  without  any  reference 
to  purchaae  of  bonds  by  the  said  Cochran  & 
Lllley.  The  hid  of  the  said  Cochran  &  IdUey 
for  the  «onatmeti(m  of  aaid  roada  waa,  is  fact, 
the  lowest  and  best  Ud  made  therefor,  and  was 
a  reasonable  bid  for  the  doing  of  said  work 
when  considered  on  the  basis  of  the  payment  in 
cash  therefor,  and  without  any  reference  to 
the  purchase  by  them  of  said  bonds  or  of  any 
of  them.  Said  bid  was  not  for  a  larger  amoant 
than  is  currently  paid  for  work  of  like  <^8rBC- 
ter  when  payments  are  made  in  cash,  and  when 
there  is  cash  in  the  treasury  at  the  time  of  the 
letting  of  the  contract  for  snch  work. 

'*<6)  The  Toada  contemplated  to  be  built  in 
B^d  road  district  No.  4  and  corered  by  the  con- 
tract which  was  by  the  said  commissioners* 
court  made  with  tbe  defendants  Cochran  & 
Lilley  were  the  character  of  roada  permitted  by 
law  to  be  constructed  out  of  the  proceeds  of 
the  sale  of'said  road  bonds. 

"(7)  The  various  orders  and  proceedings  con- 
stituting what  may  be  termed  a  bond  record  for 
the  said  issue  of  bonds  were  and  are  regular 
and  valid,  and  such  as  will  command  the  ap- 
proval thereof  by  the  Attorney  General's  de- 
partment upon  presentation  thereof,  together 
with  the  printed  bonds,  to  said  Attorney  Gen- 
eral's department.  Tbe  plaintiffs  failed  to 
show  that  the  said  bond  record  has  not  been 
presented  to  and  approved  by  the  Attorney 
General's  department;  but  the  court  finds,  as 
aforesaid,  that  said  record  will  command  the 
approval  of  the  Attorney  General,  and  that  the 
bonds  have  already  been  printed  and  the  names 
of  the  officera  UQiograpbed  upon  the  coupons 
attached  thereto  a«  required  bj  law,  and  eadi 
and  lOl  of  said  bmids  have  he«i  signed  by  tiia 
officera  of  Trinity  county  as  required  by  law, 
and  the  commissioners'  court  of  Trinity  coan^ 
did,  on  the  23d  day  of  February,  1921,  order 
and  direct  the  county  judge  of  said  Trinity 
county,  upon  completion  of  the  signing  of  said 
bonds  by  tbe  county  Judge,  the  county  derk, 
and  the  county  treasurer,  end  the  registratiitfi 
there^  by  the  county  tnuorer,  to  fonratd 


the  same  to  the  Attorney  General's  department 

for  examination,  along  with  tbe  bond  record* 
which  had  already  been  submitted  to  tbe  Attor- 
ney General's  department,  and  for  approval  by 
said  Attorney  General's  department,  and  for 
registration  in  the  office  of  tbe  comptroller. 
Signing  and  registration  of  aaid  bonds  by  the 
proper  officers  of  Trinity  coun^  was  completed 
on  February  24,  1921,  but  the  Bald  county 
judge,  though  Instructed  to  do  so,  failed  and 
refused  to  forward  aald  bonds  to  the  Attorney 
General's  department  for  approval  and  regis- 
tration, but  has  kept  the  said  bonds  somewhere 
in  the  town  of  Groveton  until  the  trial  of  this 
cause. 

"(8)  The   commissioners'  court  of  Trinity 
county  advertised  for  bids  on  tbe  said  road 
bonds,  and  advertised  for  the  sale  thereof,  and 
made  repeated  efftwte  to  sell  the  same,  and 
found  sale  of  tme  of  said  bonds,  being  No.  1,  to 
the  Firat  National  Bank  of  Groveton,  at  par 
I  and  accrued  interest,  to  be  paid  in  cash  upon 
delivery  thereof,  and  found  sale  of  another  <tf 
said  bonds,  bond  No.  2,  to  L.  G.  Hamilton,  at 
I  par  and  accrued  interest,  to  be  paid  upon  de- 
!  livery  of  said  bond  to  L.  Q.  Hamilton,  and  tbe 
I  bids  of  the  said  First  National  Bank  and  L.  G. 
:  Hamilton  for  tbe  said  respecUve  bonds  were 
tbe  highest  and  best  bids  that  coold  be  obtained 
j  therefor,  and  stid  commlssitHieTS'  court  en- 
,  tared  into  contracts  witli  the  said  bank  and  the 
I  said  Hamilton  for  the  aolo  to  them,  respeettve- 
i  ly,  of  said  bonds  1  and  2;  and  the  court  finds 
tiiat  the  said  contracts  of  aale  were  In  con> 
formity  with  the  law. 

"(9)  After  the  making  of  the  contract  by  the 
commissioners'  court  with  Cochran  &  Lilley 
for  the  construcUoQ  of  the  roads  and  for  the 
sale  of  the  bonds,  as  aforesaid,  a  question  was 
raised  as  to  that  part  of  the  contract  covering 
the  aale  of  the  b<mds  which  permitted  payment 
therefor  in  Installmenta  aecured  by  aurety  btmd, 
and  thereafter,  on  the  23d  day  of  Febmaiy, 
1921,  aaid  commissioners'  court  wae  duly  and 
lawfully  convened  in  special  sesrion  at  its  regu- 
lar meeting  place  in  the  courthouse  at  Grove- 
ton  for  the  purpose  of  permitting  the  said 
Cochran  &  Lilley  to  amend  their  offer  for  tbe 
parchase  of  said  bonds  so  that  said  offer  should 
propose  the  payment  in  cash  at  the  entire  pur- 
chase price  thereof  at  their  par  value  upon 
the  delivery  of  the  bonds.  The  said  Cochran  & 
Lilley  made  aoch  amended  offer  to  said  commis- 
sionera'  court  at  said  special  session,  which 
amended  offer  was  accepted  by  Oie  court,  and 
the  original  contract  was  so  amended  by  the 
action  of  the  commissioners'  court  and  Cochran 
&  Lilley  as  to  provide  for  the  sale  of  aaid 
;  bonds  numbered  from  11  to  185.  Inclusive,  by 
!  said  commissioners'  court  to  said  Cochran  ft 
!  Lilley  at  their  ppr  value,  payable  In  cash  upon 
I  tbe  delivery  of  said  bonds. 

"(10)  The  plaintiffs  failed  to  afaow  that  the 
I  warrant  issued  to  Hayne  Nelma  and  J.  A.  Piatt 
{  was  illegal,  or  waa  for  serviees  whidi  the  sold 
,  commissioners*  court,  as  meb,  could  not  lawful- 
I  ly  employ  tbe  said  Nelms  and  Flatt  to  perform 
I  at  the  expense  of  said  road  district  On  tho 
I  contrary,  the  court  finds  that  the  aald  war- 
rant was  issued  to  Nelms  and  Piatt  to  cover 
and  pay  an  account  rendered  by  them  for  legal 
I  services  performed  at  Cerent  timea  and  cot- 
:  ering  TSrious  items. 

"(11)  The  commissioners'  court  of  Tkiidty 
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county  employed  li.  Q.  Hamilton  to  bare  print- 
ed snd  litiiograpbed  the  bonds  ot  three  road 
districts  of  Trinity  county,  and  among  tbem  tbe 
bonds  of  road  district  No.  4,  and  to  cause  to  be 
snbodtted  ths  bond  record  corerlnf  the  Isnt- 
Bsce  of  nid  brads  to  some  nptitable  attorney 
iriion  oi^on  upon  their  Talidlty  would  be 
accepted  by  bond  buyers,  and  to  secore  the 
opinion  of  each  attorney,  if  the  facts  war- 
ranted, and  fo^  the  aggregate  of  eervicea— that 
is  to  say  for  the  printing  and  lithographing  of 
said  bonds,  tbe  sabmltting  of  the  record,  and 
secnring  of  the  iqsinion  of  the  attorney  as  te 
ae  vmlidity  of  the  bonds  for  said  three  die^ 
tricts — the  Mid  commlsrioneni'  court  agreed 
to  pay  thtt  Mid  Hamfltam  f880;  bat  it  vu  not 
ahowa  tliat  any  partiealar  senriee  to  be  done 
by  the  s^d  Hamilton  under  his  said  employ- 
ment for  road  district  No.  4  contemidated  the 
psyroent  of  as  much  as  $500  therefor,  and  the 
court  therefore  finds  tbat  the  commiastoners* 
court  was  not  required  to  adrertise  before  mak- 
ing tbe  contract  with  said  Hamilton.  Tbit 
court  further  finds  that  the  contract  with  the 
said  Hamilton  end  tbe  serrlces  to  be  performed 
by  him  thereunder  were  a  part  of  the  necea- 
sary  expenses  inddent  to  the  issuance  of  said 
road  bonds. 

"(12)  The  contract  with  W,  J.  Kelley,  which 
Is  mentioned  and  described  In  plaintiffs  first 
amended  original  petition,  contemplates  the 
expenditures  of  more  than  $2,000  and  was  not 
adrcrtiewd  for  prior  to  the  making  thereof  as 
reqidred  by  law. 

"Conclusions  of  Law. 

**0pon  the  foregoing  findings  of  fact  the  court 
eondndes  as  a  matter  of  law: 

"(1)  TbaX  the  defendants,  the  county  com- 
missioners of  Trinity  county,  should  he  re- 
strained  from  going  on  with  the  perform- 
ance  of  the  contract  made  by  said  conunlsBion- 
era  with  W.  J.  KeDey. 

"<2)  Tbat  except  as  against  the  said  W.  J. 
Kelley  the  plaintiffB  are  entitled  to  no  relief, 
and  that  the  temporary  restraining  order  here- 
tofore issued  should  be  dissoWed,  and  judg- 
ment entered  that  the  plaintiffs  take  nothing 
Iff  thia  action  except  as  injnnctton  against  (he 
performance  of  the  aald  contract  with  W.  J. 
KeDey,  and  that  the  defendants  recover  of 
^aintiffs  all  costs.** 

Upon  motion  being  made  by  appellants  for 
additioDal  findings  of  fact,  the  court  filed  tbe 
f6I1owln£r  findings: 

rniat  the  bid  made  by  Ooehran  &  Ulley  fbr 
the  bonds  11  to  18S,  IndnBlve,  was  condl- 
tiraed  upon  their  bid  fbr  tbe  omstrnction  ot 
the  Toad  b^ng  acc^ted ;  but  that  socta  condi- 
tion oozuitltated  no  tnmA  on  the  part  of  the 
coromlsalopws*  oourt  or  of  Gocbraa  ft  lAlley, 
and  that  It  worfeed  no  liann,  injury,  hurt,  or 
damage  to  said  district  Na  4;  that  no  i^ans, 
prints,  proilles,  i^edficationB  or  details,  ofher 
than  the  adTarUsement  fbr  tmUding  sand 
day  roads,  w«r»  pnpmA  at  the  time  bids 
were  advertised  fbr  or  at  the  time  bids  were 
opened,  and  none  was  presented  to  any  per- 
son bidding  or  dealrlng  to  bid  for  the  road 
construction,  save  and  oxceot  the  proposal  to 
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build  sand  clay  roads;  that  (here  was  no 
evidence  showing  or  tending  to  show  that  U 
G.  Hamilton  failed  to  do  and  porform  the 
serrlces  which  he  contracted  to  perfonn; 
that  there  was  presuited  to  tbe  commission- 
ere'  court  of  Trinity  county,  on  February  11, 
IQCl,  a  petition  signed  by  a  number  of  dt- 
isens,  and  that  of  this  number  201  were 
shown  to  be  property  tax  paying  voters  resi- 
dent in  said  road  district  No.  4  of  Trinity 
county.  Tex.,  and  that  there  were  at  tbe  time 
257  resident  tax  paying  voters  residing  in 
said  district;  that  aald  petltlOD  was  for  the 
purpose  of  having  an  election  ordered  by 
said  oourt  in  said  road  district  to  determine 
whether  said  bonds  should  be  canceled  or  re- 
voked, and  tiiat  demand  vaa  made  upon  the 
court  to  order  nld  eleetifnt;  hot  that  the 
court  could  not  leg^  mist  said  eleeUon 
because  It  had  before  it  at  the  time  bids  for 
the  sale  of  said  bonds,  nid  that  tte  nid 
bonds  were'  in  fact  sold  by  said  court 

In  view  of  the  foregoing  long  and  fall  state- 
ment of  the  case,  we  feel  tbRt  we  would  not 
be  justlfled  In  extending  this  opinion  to  un- 
usual laigth  by  discussing  In  detail  each  of 
the  41  assignments  presented  in  appellants^ 
brief.  We  shall  thraefore  undwtake  to  dis- 
pose of  the  appeal  by  a  dlscuaskm  of  the  ma- 
terial Issues  whlidi  are  centrolUiv  in  the 
disposition  of  the  causa 

The  effect  of  the  contaition  made  by  the 
first,  second,  third,  and  fourth  assignments 
Is  that  the  trial  court  erred  in  not  rendering 
Judgment  restraining  the  county  commission- 
ers from  dellv^ng  tbe  176  bonds  to  Cochran 
ft  I/lUey  upon  their  bid  for  same;  restrain- 
ing Cochran  ft  LUley  from  receiving  same; 
restraining  all  of  said  parties  from  doing  any 
act  in  consununatloh  and  in  fortherance  oC 
the  sale  ol  such  bonds ;  and  restraining  the 
county  commissioners  from  delivering  to  the 
First  National  Bank  and  to  I*  a.  HamlltmL 
bonds  Hob.  l  and  2,  respectively,  sold  to  them 
upon  their  bids. 

In  support  of  the  contention  made  ^  such 
assignments,  appellants  have  submitted  the 
following  proportions: 

"(1)  The  bonds  must  have  been  forwarded 
to  the  Attorney  Oeneral  with  a  copy  of  the 
bond  record,  for  approval  by  him  and  for  reg- 
istration by  the  comptrolUv  before  they  eonid 
legally  be  oifered  tor  sale  or  be  sold. 

"(2)  Before  tbe  bonds  could  be  legally  soli^ 
they  must  have  been  advertised  for  a  reasona- 
ble time  that  they  would  be  sold  on  a  particu- 
lar date,  and  they  must  then  be  sold  to  the 
highest  and  best  bidder. 

"(8)  The  bonds  cannot  be  legally  purchased 
upon  condition  that  the  purdiaaer  be  also  given 
a  contract  to  build  roads  to  be  constructed  with 
the  proceeds  thus  realized. 

"(4)  A  sale  of  bonds  upon  condition  that  the 
purchaser  will  be  awarded  a  contract  to  con- 
struct roads  at  a  price  suffidently  above  what 
the  work  could  be  dene  for  if  paid  for  in  cash, 
to  snaUa  the  pnrduuwr  to  recoiv  his  Iom  by 


Digitized  by  Google 


210 


!B6  BOUTUWJESTEBN  BBPOBTEB 


reason  of  tb»  mairket  Talao  of  tbe  bondi  bfinr 
below  par,  la  Toid." 

[1]  The  lint  oC  theae  proposittona  la  aub- 
mitted  under  tbe  construction  placed  apon 
article  019  of  our  OiTll  Statutea  hj  oounad 
for  aivellanta,  It  b^ng  provided  by  atudi  ar- 
tkde  that,  before  bonda  each  aa  the  onea  in 
Queetion  are  offered  for  sale,  "a  certified 
copy  of  the  order,  or  ordinance,  levying  the 
tax  to  pay  interest  and  provide  a  alnlclng 
fond,  with  a  fltatemeot  of  the  total  bonded 
indebtedness  of  such  county"  proposing  to 
issue  same,  "indnding  the  series  of  bonda 
prc^oaed.  and  the  assessed  value  of  prop- 
erty tot  purposea  of  taxation,  as  shown  by 
the  last  official  assessmoit,  of  said  county, 
*  *  *  together  with  sudi  other  Informa- 
tion aa  tbe  AttMii^  General  may  require," 
shall  be  forwarded  to  the  Attorney  General ; 
whereupon  It  shall  be  tbe  duty  of  the  Attor- 
ney General  to  carefully  examine  said  bonds 
in  ooanectloD  with  the  facts  and  the  Con- 
stitution and  laws  on  the  subject  of  the  ex- 
ecution of  such  bonds,  and  if,  as  tbe  result 
of  such  examination  the  Attorney  General 
shall  And  that  aucb  bonds  were  lasned  In  con- 
formity with  the  Constitution  and  laws,  and 
tbat  they  are  valid  and  binding  obligations 
uptm  gaet  county,  dty  or  town,  by  wblcb  th^ 
are  executed,  he  shall  ao  offldally  certify." 

We  are  unable  to  agree  with  the  anellanta 
in  their  oontoition.  We  think  the  piovlaioiis 
of  article  619,  above  referred  to,  to  the  effect 
that  bonds  aiul  the  aupiwrtlng  record  ahall  be 
Bubmltted  to  and  examined  and  amuoTed  by 
the  Attorney  Oai»al  before  such  bonds  are 
ofCered  for  sale.  Is  dlrectwy  only,  and  that 
a  departure  from  snch  statutory  provisions 
as  to  the  time  or  mode  of  doing  a  thing  re- 
quired or  permitted  by  law  will  not  usually 
invalidate  proceedings  thaeunder. 

A  statute  is  generally  directory  only  when 
it  contains  mere  matters  of  direction,  and  is 
not  followed  by  words  of  positive  prohibition. 
Caty  of  Uvalde  v.  Bumey,  146  S.  W.  811; 
Oomez  V.  Tlmon,  60  Tex.  Civ.  App,  811,  128 
S.  W.  6S6:  Davis  v.  State,  7S  Tex.  420.  12  S. 
W.  962;  French  v.  Bdwarda,  13  Wall.  606, 
2b  U  Ed.  702  ;  28  Cy&  p.  1608. 

While  It  la  not  shown  that  the  bonds  and 
the  supporting  records  required  by  law  had 
been  submitted  to  the  Attorney  Oenoal  for 
his  examination  and  approval,  it  is  agreed 
by  tbe  parties  to  this  suit  that  the  necessary 
petition  for  electUm,  order  for  Section,  no* 
tlce  of  election,  the  election  and  order  can- 
vassing and  dedaring  the  returns  of  the  elec- 
tion aa  favorable  to  tbe  lasoance  of  the  bonds 
ta  question,  wen  had  ao  as  to  mate  said 
bonds  valid. 

In  the  case  of  Gtty  of  Uvalde  Bumey, 
stqtra.  It  is  said: 

la  the  nla  tbat  a  departure  from  statn- 
teiy  profiaions  aa  to  tiM  time  or  mode  ut  doh« 


a  thins  required  or  permitted  by  law  wHI  not 
iisaally  Invalidate  the  proceedings  tiberonader. 
•  •  • 

"Agafai,  it  la  stated  by  a  text-writer,  and 
SDi^rted  by  aotbority.  that,  Srhere  tbe  provi- 
alom  Is  in  afflrmativs  words,  and  It  relates  to 
the  time  or  manner  of  doii^  tbe  acts  which 
constitote  the  chief  purpose  of  the  law,  or 
those  incidental  or  subsidiary  thereto,  by  an  of- 
ficial person,  the  provision  hih  beea  nsoally 
treated  as  directory.'  The  same  writer  says: 
'Where  a  statute  is  afflnaative,  it  does  not 
necessarily  imply  that  the  mods  or  time  men- 
tioned in 'it  are  exclusive,  and  tiiat  the  aet  pro- 
vided for.  If  dtme  at  a  different  time,  or  in  a 
different  manner,  will  not  have  oCeet.'  8ath. 
Stat  Const,  f  447.  Tbe  same  authwr  cites  a 
nnmber  of  authorities  to  snstain  the  prcqMsi- 
tion  that  provifli<mB  regolating  the  duties  of 
public  officers  and  specU^ring  the  time  for  tiielr 
performance  ore,  in  that  regard,  gmerally  <U- 
rectory.  Section  44a" 

Again: 

"Provisions  of  this  character  are  not  usually 
regarded  as  mandatory,  unless  accompanied  by 
negative  words  imputing  that  the  acts  re- 
quired shall  not  be  done  In  any  other  manner 

or  time  than  that  deaignated." 

In  Davis  V.  State,  75  Tex.  .420,  12  &  W. 
962,  it  Is  said: 

**It  may  be  aaM  that  the  nse  <^  the  word 
'shall'  shows  that  the  provialeu  Is  mandatory. 
That  it  is  a  command  to  the  eommiesionm* 
court  maj  he  granted;  but  it  .does  not  follow 
that  It  Is  mandatory  in  the  sense  that  it  makes 
a  compliance  with  the  provisions  essential  to 
the  legality  of  tbe  election.  The  word  'shall' 
has  been  frequently  construed  as  not  manda- 
tory, when  the  providon  in  which  it  was  found 
did  not  confer  a  private  right,  and  the  pubUc 
tnterest  did  not  demand  such  construction." 

In  the  case  of  North  Bennington  First 
National  Bank  v.  Arllngtmi,  Fed.  Oaa^  Na 
4806,  tbe  United  States  Glx<cult  Ooort  of 
Vermont  held  that  the  statute  whicb  pro- 
vides that  municipal  aid  bonds  shall  be  reg- 
istered in  the  office  of  tbe  town  clerk,  but 
contains  no  provision  that  the  bonds  shall  be 
invalid  unless  so  registered,  and  further  pro- 
vides that  tbe  bonds  shall  become  valid  ob- 
ligations when  BO  made  and  lasued,  Is  merely 
directory,  and  a  failure  to  comply  with  such 
provldon  does  not  affect  Qib  validity  of  thr 
bonda 

In  28       at  page  1608,  the  author  sars: 

"If  the  statute  merely  providsa  tlut  they 
(bonds)  shall  be  rei^tered,  and  doea  not  pro- 
vide that  they  shall  not  be  valid  until  register- 
ed, the  statute  will  be  construed  aa  directory, 
and  a  failure  to  register  will  not  invalidate  thii 
bonds." 

The  question  as  to  ^ettur  tbm  veqnlre- 
ments  of  article  619  of  our  Civil  Statutes,  to 
the  ^fect  that  bonds  issued  under  llie  i>rorl- 
sims  of  sndi  statotSk  together  vltk  tiM  sup- 
portiBg  ieoocd,  sball  be  suhmtrted  to  tba  At- 
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tofik^  General  for  his  examination  and  ap> 
pronl  lietore  being  offered  tat  sale.  Is  man- 
datory or  directory  only,  may  be,  we  think, 
detmnlned  by  the  rule  as  eatabliahed  by  tbe 
authorities  above  dted.  It  will  be  noted  that 
llie  pmvlBloiia  of  ttie  statute  mmUoxted  re- 
late mectily  to  the  time  and  manner  of  mak- 
ing the  eaXe  of  tbe  b<mdB  and  Is  only  In- 
ddaital  or  sidwldlary  to  the  sale  ot  the 
bond«  and  that  there  Is  no  negative  word  or 
anything  In  the  statnte  froi&  whldi  It  could 
be  neceaaailly  Inqdled  ttat  the  mode  or  time 
mentlODed  In  it  are  ezclnsiTe,  and  ttiat  the 
act  provided  tor,  it  d<me  at  a  dSltetmt  time 
or  manner,  wonld  not  have  effect. 

The  contract  for  the  sale  of  the  bonds, 
sought  to  be  enjoined,  provided  that  tbe  sale 
was  to  be  consnnmiated  only  upon  tbe  ap- 
proval  of  the  bonds  by  the  Attorney  General, 
and  It  follows  that  if,  for  any  reason,  the 
bonds  or  the  records  with  reference  to  them 
were  not  approved  by  the  Attorney  General, 
the  sale  was  not  to  be  consummated,  and 
therefore  we  condude  tliat  the  actual  sale 
and  d^very  of  the  bonds  was  not  contem- 
plated until  they  and  the  record  supporting 
th^  issuance  were  examined  and  approved 
by  the  Attorney  GeneraL  Therefore,  It  seems 
to  US  that,  if  the  Attorney  General,  after 
examination  of  the  bonds  and  the  record  au- 
thorizing their  issuance,  approves  the  same, 
and  holds  tbat  fhey  are  valid,  and  Cochran 
k  lilley  are  ready  to  execute  their  contract 
by  paying  to  the  county,  for  the  benefit  of 
road  district  Ko.  4,  in  caah,  the  par  value  of 
the  bondi^  together  with  tbe  accrued  interest 
theamm,  it  being  shown  by  tbe  undisputed 
eridenoe  that  tha  sum  bid  £or  the  bonds  was 
mucb  above  their  market  value,  and  at  a 
stum  authorized  law,  such  proposed  sale 
must  be  upheld  as  a  substantial  comidlance 
with  tbe  law. 

£2]  We  are  also  of  the  oi^on  that  the  fiu:t 
that  tlie  bid  of  Cochran  &  UUey  for  the 
purchase  ot  tbe  bonds  is  contingent  upon  the 
award  to  them  of  tbe  contract  to  construct 
the  proposed  road  is  no  legal  obstacle  to 
the  consummation  of  the  sale  of  the  bonds  to 
them,  it  being  shown  that  their  bid  was  a 
sum  above  the  market  value  of  the  bonds, 
and  tbat  their  bid  for  the  construction  of  tbe 
road  was  tbe  lowest  and  best  bid  obtainable, 
and  not  above  the  sums  usually  prevailing 
for  such  work. 

It  cannot  be  held  up<m  the  evidence  ad- 
duced in  the  instant  case  that  the  trial  Judge 
erred  in  dissolving  the  temporary  injunction. 

In  Ogg  V.  Dies.  176  &  W.  638,  a  case  vecy 
matih  like  fhe  preseat  cas^  the  court  said : 

'^nie  law  does  not  prohibit  a  coimty  from 
sdttns  bonds  to  contractors  for  pobUe  works 
for  the  constructioii  of  which  the  bonds  are 
fsaned.  The  statota  forbids  tbe  sale  of  bonds 
•f  tUs  character  for  less  than  par  value  and 
aeeioail  farterest.'' 
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In  this  case  there  was  ample  evidence  to 
support  the  condualOB  <^  the  trial  ]u^e  tliat 
no  evaslim  of  the  law  win  result  if  the  Oodb- 
ran  &  Ulley  contracts  for  ttie  pnrchase  of 
the  btmds  and  for  the  constmction  of  the 
road,  here  sought  to  be  enjoined,  are  carried 
out.  We  think  tSiere  was  ample  evldpiice  to 
support  the  court  in  flndlng  that  fiie  Md  for 
tbe  work  was  made  upon  a  cash  basis,  and 
that  such  work  could  not  be  procured  for  a 
less  amount 

We  alBo  thlidE  tbat  It  was  shown,  as  found 
by  the  trial  court,  Oat  the  jnoposed  sale  of 
tbe  bonds  was  duly  adTCrUsed  foe  a  rraaon- 
aUe  tfane  btfore  SWA  Baaewasmad& 

IS]  We  ovuTUle  the  llfUi  assignment.  We 
think  the 'published  notice  that  the  commla- 
rfonerr  court  would  receive  bids  for  tbe  con- 
structkm  of  approzimaMy  SO  miles  of  sand 
clay  toad  was  sufficient  to  enable  prospective 
Udders  to  submit  bids  for  sudi  constructton, 
it  being  shown  that  sndi  bids  were  to  be 
made  upon  the  basis  of  ttie  removal  of  dirt, 
gravel,  etc.,  by  the  cubic  yard,  and  of  grub- 
bing the  roadway  tor  so  much  per  acre,  and 
of  dlRing  dltiAei^  etc,  and  not  for  the  con- 
struction of  a  completed  road.  There  is  no 
law  requiring  the  adoption  of  complete  plans 
and  spedflcatlons  by  the  commlsdoner^  court 
before  advertising  for  bids  for  the  construc- 
tion of  roads. 

We  also  overrule  the  contentloo  that  the 
bid  of  Cochran  &  LUley  the  roadwork  Is 
void  for  uncertainty. 

[4]  We  have  also  reached  the  conclusion 
tbat  the  finding  of  the  trial  court  that  there 
was  no  fraud  in  the  action  of  the  commls- 
doners'  court  In  finding  that  the  bids  of  Coch- 
ran ft  Lllley  for  the  construction  of  the  road- 
work  and  for  the  bonds  were  the  best  bids 
obtainable  by  them  Is  amidy  sustained  by  the 
evidence.  And  we  also  find  Oat  the  accept- 
ance of  sucli  bids  by  said  court  was  after  de- 
liberate ctmslderatlon  of  all  the  bids  for  such 
work  and  IXHids  then  before  said  coiut. 

Tbe  determination  of  the  commissioners* 
court,  after  due  consideration  of  all  the  bids 
before  it,  that  the  bids  of  Cochran  &  Ulley 
were  the  best  bids  obtainable,  will  not  be  set 
aside  In  an  action  to  oijoin  the  execution  of 
the  contract  made  in  pursuance  of  sudi  bids. 
In  the  absence  of  clear  evidence  that  such 
bids  were  not  the  best  bids  obtaiuable,  and 
that  the  court  fraudulently  awarded  the  con- 
tracts on  such  bids.  We  find  tbat  there  was 
no  such  evidence  In  the  case. 

[5]  By  the  sixth  and  seventh  assignments 
It  1b  insisted  tbat  tbe  court  erred  In  refus- 
ing to  restrain  the  officers  sued  from  paying 
L.  O.  Hamilton  and  Nelms  ft  Piatt  any  sum 
or  sums  for  legal  services  rendered  In  connec- 
tion with  the  issuance  and  ai^roval  of  said 
road  bonds. 

The  contention  of  app^ants  under  these 
assignments  are,  first,  that  the  commlssioQ- 
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ers*  court  Is  without  autbtHrlty  to  employ  at- 
torneys to  adrlse  It  In  tbe  pieparatlcm  of 
road  bcmds  and  to  reoder  opinions  as  to  the 
legality  of  SDcli  twnda;  and,  second,  that 
services  of  any  cluuracter  for  any  sum  to  be 
performed  by  any  one  under  a  contract  with 
a.  road  district  must  be  secured  by  advertis- 
ing for  bids,  and.  If  not  so  let,  is  void. 

It  Is  further  contended  that,  as  by  the  pro- 
visions ot  article  356  it  is  made  the  Anty  of 
the  district  and  county  attorneys  to  give 
legal  advice  to  the  commissioners'  court  when 
reqoeet  is  made  therefor,  and  as  articles  606, 
did,  622,  and  632  make  it  the  duty  of  the 
Attorney  G^eral  to  pass  on  all  bond  records, 
etc..  the  employment  of  L.  G.  Hamlltoa  and 
Nelms  St  Piatt  was  unlawful  and  void. 

[I]  We  think  these  cont«iti<HU  may  be  an- 
swered by  eaytng  tliat  nether  L.  O.  HarnU- 
ton  nor  Nelms  &  Piatt  were  parties  to  this 
suit,  and  therefore  the  court  was  without 
power  to  Inquire  into  the  validity  of  con- 
tracts entered  into  between  them  and  the 
conuDlssioners'  court.  In. Bonner  t.  Olty  ot 
Tezarkana,  227  S.  W.  005,  It  Is  held  that  con- 
tractors with  a  city  are  Indispensable  parties 
to  a  suit  by  taxpayers  to  enjoin  the  dty  fran 
making  payment  to  such  contractors,  <m  the 
•grounds  of  invaUdl^  of  tbe  contract,  as 
without  tfielr  presencft  the  court  could  not 
grant  One  relief  prayed  for  so  as  to  bind  said 
contractors;  so  unless  they  are  Joined  the 
court  should  not  proceed  ottierwlse  than  to 
dismiss  tiie  suit.  Many  autliOTltieB  are  dted 
to  sustain  this  c^dnlcm.  Bat  we  may  tuHA  that 
we  agree  with  appellees  that  the  act  of  the 
Tb!rty-rifth  Legislature  as  found  in  artldes 
ZHBStL,  2268b,  Bevised  SUtutes,  requiring  ad- 
vertls^nent  by  the  commissioners*  court  be- 
fore entering  Into  certain  contracts,  has  no 
application  to  the  character  of  contracts  of 
service  contonplated  In  and  covered  by  the 
contracts  between  Hamilton  and  the  commis- 
sioners' court,  and  that  of  Nelms  &  Piatt 
with  said  court. 

[7,  I]  We  are  also  of  the  opinion  that  arti- 
cle 356  was  intended  to  impose  a  duty  upon 
the  county  and  district  attorneys,  and  not 
as  a  restriction  ui>on  the  commissioners'  court 
in  the  ^ployment  of  attorneys  to  advise  and 
render  services  to  the  court  In  important  mat- 
ters coming  before  It  for  Its  consideration. 
It  Is  clear,  we  think,  that  the  services  to  be 
performed  by  Hamilton  or  Nelms  &  Piatt 
were  not  such  as  are  required  of  the  Attorney 
General. 

[I]  By  the  ninth  assignment  it  Is  insisted 
that  the  court  erred  in  not  enjoining  tbe 
county  commissioners  from  constructing 
roads  of  soil,  soil  and  sand  clay,  or  any  class 
of  road  other  than  macadamized  or  paved 
roads  and  turnpikes,  such  aa  are  authorized 
by  article  3,  {  62,  of  the  Goustitutt<»i,  and 
by  artlds  619  of  the  ClvU  Statutes,  to  be 


paid  for  from  the  funds  realised  frtM  tbe 
sale  of  the  Ixmda.  We  think  roads  covered 
with  sand  clay  or  any  character  of  material 
so  aa  to  make  a  firm,  hard  smooth  surllaoe 
over  which  horses,  carriages,  autcmioUles, 
and  other  veliicles  may  pass  are  classed  as 
"paved  roads"  as  that  term  is  used  in  the 
ConstltutlfHi  and  statutes^  Ooleman-F.  Pas- 
ture Co.  V.  Aransas  Oonnty,  180  8.  W.  816; 
Id.  (Sup.)  191  S.  W.  556.  We  therefore  ovet- 
rule  the  ninth  assignment. 

[10]  We  do  not  think,  under  the  facts 
shown,  that  the  court  erred  in  refusing  to  or- 
der tbe  county  commissiooera  to  order  an 
election  for  the  purpose  of  submitting  the 
question  of  revocation  and  cancellation  of  the 
bonds  to  the  qualified  voters  of  said  road 
district  The  trial  court  found,  upon  ample 
evidence,  that  at  the  time  the  petition  ask- 
ing for  the  Section  mentioned  in  the  fore- 
going assignment  was  presented  to  the  com- 
missioners' court  said  court  had  before  It 
substantial  bids  for  the  bonds;  that  said 
bonds  could  be  legally  sold,  and  were  in  fact 
sold.  This  being  true,  the  commissioners' 
court  was  not  required  to  order  an  election 
under  the  provisions  of  article  637b  ot  our 
Bevised  Statutes,  as  confided  by  appellants. 

[11]  By  their  HilrtT-XIfth  asslgnmwt  ap- 
pdlanta  Insist  that,  as  they  recovered  Jadg- 
ment  ag^nst  ttie  defmdants  In  the  trial 
court  restraining  them  from  carrying  oat 
the  Kelley  cmitract,  tfa^  were  entitled  to  a 
Judgment  fbr  the  costs  Incurred  In  that  court, 
unless  for  good  cause  stated  In  tbe  record  the 
costs  w«re  adjudged  against  th«n. 

We  do  not  think  this  assignment  presents 
reversible  error.  Appdlants  did  not  prevail 
in  their  main  or  essmtial  contentions.  The 
only  judgment  recovered  by  them  was  against 
the  county  cmnmisdouers,  restraining  them 
:  frran  carrying  out  the  KeU^  c<mtract.  Kel- 
ley was  not  a  party  to  this  suit,  and  the 
prayer  for  an  injunction  restraining  appd- 
lees  from  carrying  out  their  part  of  the  con- 
tract with  Kell^  was  presented  for  the  Orst 
time  In  appellants'  amaided  petition,  which 
was  filed  on  the  day  of  the  trial.  We  would 
not  reverse  the  Judgment  upon  the  error  as- 
signed. 

We  have  examined  the  numerous  assign- 
ments attacldng  the  findings  of  fact  and  con- 
cluslons  ot  law  of  the  court,  and,  after  care- 
ful consideration,  we  conclude  that  there  was 
ample  evidence  to  support  all  the  material 
findings  of  the  court,  as  wAU  as  his  condo' 
slons  of  law. 

We  have  also  examined  and  considered  all 
other  assignments  not  hereinbefore  discussed, 
and  have  concluded  that  nfloe  tbem  pre* 
sents  reversible  wror. 

Having  reached  the  oonclusloos  as  above 
expressed,  the  Judgment  Is  affirmed. 
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(Oenrt  of  (Mvil  Appeals  of  T«xm.  Amarilla. 
Dec  12,  1921.   Bebearing  Danisd 
Jan.  4.  1922.) 

1.  Mmt  advartim  «=s>4(l)— BmsMal  latar- 
•Bt  sf  declared  !■  laada  daeded  ta  aMthar 
la  ftrtheraaoa  ef  Joiat  eBt«n>riie. 

In  trespass  to  try  title  for  «n  interest  In 
lands,  title  to  whidi  defendant  bad  taken  in  his 
fiwn  name  under  an  secernent  prior  to  de- 
icndant'a  deeds,  Aeld,  that  plaintiira  aKrecment 
to  famisli  testimony  at  another  trial  involrlnK 
the  lands  to  sbow  that  a  tmstea  sale  was  in- 
Talld  was  not  th«  ttit  eonsldaration  of  an 
atreenieBt  tiiat  plaintiff  was  entitled  to  ahara 
the  lanAi,  asd  that  if  anch  condition  was  mada 
it  was  abandoned  by  defendant,  and  that  plain- 
tiff's surrender  of  bis  intereat  in  the  lands 
prior  to  the  deeds  of  defendant  and  defendant's 
recognition  at  the  time  of  tbe  trial  of  the 
agreement  between  him  and  plaintiff  created 
a  charge  on  tbe  landa  and  gave  plaintiff  a  bene- 
fidal  intereat. 

2.  Trasta  «=>l— Dlsttnotloa  betweea  eharge 
OB  laad  and  a  trast 

In  case  of  a  charge  upon  land,  the  land  Is 
Tested  in  the  benefidary  for  his  beneficial  en- 
joyment, sab  ject  to  the  payment  of  a  particalaT 
som  or  the  perfmnance  of  a  parttealar  doty* 
wUIe  In  a  tmat  the  enmyanee  ia  limited  to  a 
particidar  parpoaa. 

3.  Tmsts  «=>I79— Trastae  mnt  aet  with  aeni- 
pateas  good  faith  with  bomMarlea  iMtarest. 

A  tmstee  is  required  to  art  wttil  absolute 
and  moat  acrapuloas  good  faith  in  dcalii^  with 
the  interest  of  a  beneficjary. 

4.  Joint  adventnres  «=94( I)— Execution  of 
nortgage  by  holder  of  land  belonging  to  Joint 
aatorprise  held  braaeh  of  trast  oraatiag  per- 
aaaal  liability. 

In  an  action  to  bare  a  beaefidat  intereat  de- 
daied  in  landa  heU  by  deed  ^  one  <rf  the  par- 
tiea  to  a  Joint  enterprise,  Md,  that  the  execu- 
tion of  a  mortgage  on  tbe  lands  by  the  bolder 
waa  a  breach  of  trust,  and  the  trustee  incurred 
a  personal  liability  at  the  election  of  the  bene- 
fidary. 


Aiqpeal  from  District  Goart,  Lnbbodt  Coun- 
ty; W.  B.  Spoocer,  Judge. 

Action  by  B.  S.  Persblng  against  B.  D. 
Henry.  IVom  a  Judgment  for  defmdant, 
plaintiff  appeals.  Judgmait  r^ormed*  and 
cause  remanded  for  accounting  and  adjust- 
ment of  CQnltlea. 

Bean  &  Kl^t,  of  Lubboch,  for  appellant 
L.  O.  Pmry,  of  Fort  Worth,  and  Percy 
^penear,     LubtMX^  for  Kffp^lee. 

HUFF,  a  J.  Tbe  app^ant.  Persblng,  sued 
Henry  In  one  count  ct  his  petition  In  trespass 
to  try  title  for  n/si  In  certain  designated 
sabdiylBlonB  of  land  out  of  tbe  Haskell  coun- 
ty school  lands,  and  in  his  second  count  he 
alleged  that  appellee,  on  January  23,  1920, 
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to<ft  a  deed  to  the  land  described  in  tbe  peti- 
tion and  held  the  legal  title  In  his  name  un- 
der an  agreemrat  made  prior  to  and  at  the 
time  of  the  execution  of  Buch  deeds;  that 
appellant  should  hare  ^'/^i  of  the  laAd  sued 
for;  that  the  deed, was  made  to  Henry  to 
hold  in  trust  and  for  the  couTenience  of  the 
parties,  but  that  appelant  was  the  benefidal 
owner  of  such  interest  in  the  land  by  virtue 
of  a  prior  oral  agreoaent;  that  the  title 
thereof  was  involved  in  tbe  suit  of  Oroos  v. 
Hoover  et  aL,  and  that  a  compromise  and  ad- 
Jnstmmt  of  the  confflctiing  claims  Involved 
in  tbe  milt  resulted  in  a  Judgment  baiug  en- 
tered in  pursuance  to  an  agreement  made  oat 
of  court,  wliereby  the  legal  title  was  placed 
in  Henry  by  de^^  wltli  tbe  agreement  and 
understanding  thi^  appellant  was  tbe  eqntta- 
tflc  bmsfleiary  of  the  Intwest  set  oat  In  the 
petttkn;  tbat  It  was  pan  of  tbe  agreement 
that  Henry  would  deed  to  qmdlant  sndi 
interest  as  soon  as  partition  conld  be  made 
or  an  acooonttng  otherwise  aatSsfactory  had; 
that  appellee  still  holds  the  land  as  tmstee, 
but  refuses  and  fttils  to  account  to  appelant 
Ihen^  or  deed  bim  bis  Interest;  that  tlie 
market  value  thereof  was  about  $20  per  acre, 
in  wUch  snm  a^ieUant  alleged  be  bad  been 
damaged  by  tbe  conduct  of  appellee  In  anwo- 
prlatlng  the  land  and  proceeds  ttureot  and  in 
a  refosai  to  account  to  appellant  tbeteCer. 
Tbe  prayer  is  for  title  and  possession  of  bis 
interest,  for  partlti(»i,  and,  if  this  conld  not  be 
done,  that  he  have  Judgment  for  the  value 
thereof  with  a  lien  fixed  against  the  land  and 
a  foreclosure  thereof,  etc.  Tbe  apptilee  an- 
swered by  general  denial,  not  guilty,  and  as 
by  way  of  cross-action  fOr  title  and  posses- 
8l(»i,  of  the  land. 

This  case  was  submitted  and  tried  with  the 
case  of  White  et  al.  v.  Ed.  F.  Mann  et  al., 
which  case  is  on  appeal  in  this  court  under 
No.  1860,  Mann  y.  White,  286  S.  W.  783. 
The  facts  set  out  In  tliat  case,  in  so  far  as 
they  are  material  to  this  case,  will  be  adopt- 
ed. The  cases  were  submitted  ou  spedal  is- 
sues, and  those  relating  to  this  case,  and 
upon  which  Judgment  was  rendered,  are,' 
with  the  Jury's  answers,  as  follows : 


"(2)  Did  B.  S.  Pershing  agree  with  B.  D. 
Henry  that  he  would  furnish,  apon  the  trial 
of  the  suit  of  GuB  J.  Oroos  v.  Ira  J.  Hoover 
et  aL,  testimony  ahowiiv  that  the  trustee's 
Bale  tr  Haskell  cwaty  was  invalid?  Answer: 
Yes. 

<8)  IHd  B.  S.  Pershing  fsH  to  furnish  for 
said  trial  said  testimony?  Answer:  Yes. 

<4)  Did  R.  S.  Persfahig  asree,  at  Fort  Worth, 
Tex.,  with  £!.  D.  Henry,  that  all  expenses  in- 
cident to  the  propoBed  litigation  would  first 
be  paid  before  any  diviBlon  was  had  between  B. 
D.  Henry  and  B.  S.  Pershing?   Answer:  Yes. 

(6)  Was  it  the  understanding  between  B.  D. 
Henry  and  B.  S.  Pershing,  at  Fort  Worth,  Tex., 
that  any  division  between  them  was  to  be 
made  ont  of  the  net  proceeds  ot  land  recovered 


dbsFer  etliar  eaass  see  same  toplo  sad  KET-MVHBBR  la  all  Ker-Knmbered  DlsBsts  and  tndexas 
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br  thdr  joint  nndertakiiif,  if  u^,  at  the  ratio 
of  11  to  39?  ABBwer:  Xei.'* 

The  court,  upon  these  flndlngB,  rendered 
judgment  for  Henry  for  the  oiUre  intereet  In 
the  land  nied  for,  descrlbinff  ft,  decredng 
thab— 

"SL  D.  Henry  do  have  and  recoTer  of  and 
from  flie  aaid  B.  8.  Pershing  the  tide  and  pos- 
sewlon  of  the  land  described  in  plaintiff'B  peti- 
tion her^  and  that  he  be  gaieted  in  hie  title 
as  against  all  manner  of  claims  of  the  aald  B. 
S.  Pershing  in  and  to  said  land." 

Pershing,  the  facta  show,  dalmed  to  have 
eanied  commlsBlons  dne  to  him  from  Morris 
&  n^nt  la  the  sale  of  the  Haskell  conntr 
sdiool  land  to  th^  and  for  aervices  rendered 
them,  and  also  commissionB  on  other  sales 
'  from  tiiem  to  Hoover,  for  widch  he  had  Insti- 
tuted Baits  and  Id  ime  case  had  sued  ont  an 
atta<diment  and  perhaps  In  another  filed  lia 
pendena  notice.  Heuy's  dalm  waa  for  mon- 
loaned  to  MorrlB  &  Flynt  to  pay  the  an- 
Dual  interest  due  Haakell  county  on  the 
adKKd  land  purdiased,  which  he  claims 
amounted  to  $39,000,  The  facts  show  In  this 
caae  that,  after  Henry  had  loaned  the  mon- 
ey to  Uorrla  &  Flynt,  In  <xA9r  to  secnre  him 
and  as  one  of  the  grounds  f>f  the  sale,  Mwils 
ft  Flynt  conveyed  the  land  purchased  from 
Haskell  county  to  Hoover,  who  executed  his 
note  to  Blynt  for  |68,00a  0^  $53,000  note 
was  delivered  to  Henry  as  collateral  security 
on  the  advances  made  by  him  to  Morris  & 
Flynt»  and  it  appears  that  he  secured  money 
on  thin  note  from  Qroos,  to  whom  he  turned 
over  tjte  Hoot«  note  and  who  held  that  note. 
After  Hoover  became  the  purcliaser  of  the 
Haskell  county  achocd  land  the  evidence 
showa  he  defaulted  in  the  Interest  payment 
due  the  ooonty,  and  the  count?,  exercising  Us 
option,  declared  the  entire  Indebtedness  due, 
and  under  the  powers  of  a  deed  of  trust  aaHA 
the  land  at  tmstee's  stie  and  bought  In  the 
land  for  the  county.  After  12ie  county  bought 
in  the  land  at  trustetfs  sale  It  seems  that 
they  made  some  order  to  again  aM  the  land 
to  Hooretf  but  taa  some  reascm  they  did  not 
carry  ont  this  order  and  make  the  sale  to 
Hoover,  but  the  order  was  canctied  and  an 
order  made  to  s^l  the  land  to  Bd.  F.  Hann, 
who  purchased  Che  land  at  $10  an  acre.  The 
evidence  is  not  very  clear,  but  it  seons  to 
have  been  the  understanding  that  Mann 
would  pay  the  interest  due  the  county  up<m 
wbldi  Hooreir  bad  defaulted.  At  any  rate, 
Mann  mOA  to  S.  W.  MlUer  aU  but  8.986.2 
acres,  wbkHi  he  retained  in  his  own  name, 
and  it  seems  that  BCllec  paid  the  county  the 
Interest  for  wbldi  Hoover  had  defaulted,  and 
In  addition  paid  Mann  snnething  like  $40,000. 
This  $10,000  or  more  paid  by  Miller  se^ns  to 
have  be^  divided  up  at  that  time  between 
several  parties,  upon  which  there  Is  a  Bu^ee- 
titm  in  this  record  of  Its  qoeatla&able  diarac- 
ter,  but  wbhAi  is  not  a  direct  issue  In  this 


case.  After  the  sale  of  the  land  to  Mann 
and  Miller  it  seems  that  Boorw  brou|^  one 
or  more  suits  assailing  the  sale  of  the  coun- 
ty to  Mann  and  Miller,  and  finally,  by  some 
sort  of  settlement  or  payment  made  to  Hoo- 
ver, he  aj)and(med  furtlier  effort  to  recover 
the  land  or  set  it  aside.  After  tills  sale  to 
Mann  and  Miller  it  seuns  that  Perahing  and 
Vl&ars  had  coa(duded  that  the  trustee's  sale 
by  the  county  cat  off  their  on>ortunity  or 
chance  to  recover,  the  one  the  money  he 
claimed  as  commission,  something  over  $11,- 
000,  and  the  oth&e  $39,000  advanced,  or  the 
$53,000  note  executed  by  Hoover,  which  was 
a  second  vrador's  lien  note  on  the  school 
land;  and  that  finally  a  coof^renoe  was  bad 
between  Henry  and  Pershl:^  In  the  <^oe  ot 
Penry  ft  Penry  at  Fort  Worth,  by  whldi  they 
reached  an  agreement,  the  substance  at 
whl<^  is  as  found  by  the  Jury,  and  the  testi- 
mony is  sufildent  to  support  the  finding  of 
the  Jury  on  the  agreement  made  in  Penry's 
office.  After  entering  into  this  agreonent 
Mr.  Henry,  through  GuB  J.  Qroos,  brought 
salt  against  toiler,  Mann,  Pershing,  Flynt, 
and  oth^  challenging  their  title  and  see- 
ing apparently  to  establish  the  lien  against 
the  land  for  the  $53,000  noto  executed  by 
Hoover.  The  issues  made  in  that  caae  are 
not  brought  up  in  this  record,  but  it  appears 
that  after  they  had  gone  Into  trial  Mann  and 
Miller  made  a  proposltioa  to  Mr.  Henry  to 
comprMnlse  the  litigation,  which  was  done 
by  Miller  and  Mann  taking  Judgmoit  for  the 
land  as  against  all  the  other  parties  to  the 
suU  and  thereafter  oontempManeouely,  BOUer 
deeding  to  Hairy  0,722  acres.  coosisttBc  <^ 
sevwal  sabdlTlfltoDK  of  the  Haak^  county 
school  land,  giving  the  number,  and  Mann  re- 
covered judgment  In  that  suit  for  8,985  acres 
of  land,  consisting  of  several  subdi visions, 
giving  the  number,  and  out  of  that  amount 
of  land  Mann  oonveved  to  Henry  2,052  acres. 
TUs  conveyance  by  Mann  to  Henry  ia  fully 
set  out  in  the  case  of  White  t.  Mann,  handed 
down  with  this  caae.  As  Is  shown  in  Uiat 
eas^  Hairy  imdertook  to  carry  out  Uann's 
contract  with  White  tnd  to  convey  to  White 
the  land  so  received  in  the  partltioa.  or  so 
deeded  to  Henry  by  Mann. 

There  is  some  controversy  in  the  testimony 
of  Pershing  and  Hrnry  as  to  what  testlnumy 
Pershing  was  to  furnish  upon  the  trial  estab- 
U^hing  their  ^cAxit  Interests  as  against  Mann 
and  Miller.  Pershing  intimates,  or  in  ^ect 
testifies,  that  in  some  way  in  the  trade  or  in 
the  sale  at  the  land  to  Mann  and  Miller  by 
the  county  thwe  was  bad  faitii  on  the  part  <tf 
certain  officials  of  Haskell  county  and  the 
parties  purchasing  the  land,  whldi  ml^t 
render  that  sale  invalid,  and  that  he  wbjb  In 
poaseasiott  of  fhcts  or  had  knowledge  of  facte 
which  be  could  make  aceeastble  to  Henry. 
On  the  other  hanid,  Henry  and  his  attorney 
BSttn  to  contend  tiiat  in  tte  trostBe^  sale  by 
HaskeU  couatj  the  powers  of  the  trust  deed 
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^ere  not  porsned,  In  that  the  trustee  named 
in  the  deed  was  requested  not  to  sell  and 
that  a  substitate  was  appointed,  without  the 
named  trustee  being  In  fact  requested  to 
make  the  sale.  Just  what  particular  fact  or 
testimony  Pershing  agreed  to  furnish  the  ree- 
fed does  not  disclose.  The  record  does  show 
that  Fe^Bblng  was  preeait  at  the  trial  of 
Groo6  T.  Hoover  et  aL,  «t  the  Lubbock  court 
when  the  compromise  was  h^d,  and  that  be 
had  gone  there  In  answor  to  a  tel^am  re- 
questing his  presence;  that  he  had  agreed 
prerlona  thereto,  when  wired,  that  he  would 
att»d  the  court.  The  teflUmooy  indicates 
that  Henry  and  Pershing  w«e  d^»endent 
iqwa  obtaining  testimony  from  the  former 
comity  Judge  of  Haskell  county,  and  possi- 
bly the  county  treasurer  and  county  attorney, 
wiOk  refermce  to  the  trustee's  aelft  It  is 
shown  that  the  former  county  Judge  and 
conpty  attorn^  were  assisting  Mann  and 
sailor  In  tlie  defense  of  the  suit  of  Grooa  t. 
Hoover,  Hann,  and  Miller,  at  Labbod^,  and 
that  tbtlr  names  were  signed  to  the  idead- 
Ings.  There  is  aome  intimation  that  an  affi- 
davit had  been  obtained  from  the  county 
jDdfe  prerlona  to  th^  tlm^  bnt  the  ni^tare  ot 
the  aflldaTlt  Is  not  stated,  or  what  became 
of  It^  or  whethv  Oiey  had  it  at  the  trial, 
niere  aeenu  to  baTe  been  another  wltneas, 
Flynn,  who  was  in  Ghicago^  or  out  ct  the 
stat^  at  the  time  of  the  trial,  from  whom  th^ 
expected  to  obtain  testimony,  and  0iat  he  was 
not  at  tbB  trial.  It  la  ifhown,  however,  th&t 
Periling  was  at  the  trial  and  rendered  such 
aaaiatance  as  he  could  with  reference  to  the 
trial  and  with  reference  to  the  coDdjuromlse 
that  was  afterwards  effected'  In  giving  infor- 
mation with  referenoB  to  the  Talnea  of  the 
laud  and  ita  tftoation,  etci  that  he  had  idao 
made  a  tr^  to  see  some  of  the  witnesses,  at 
the  request  ct  Mr.  Hmiy,  who  paid  part  of 
the  expenses,  and  he  paid  part  TTndrar  the 
agreement  at  Fort  Wntb,  Mr.  Henry  was  to 
pay  tSie  ezpauea.  Hia  tastlnHHiy  on  that 
point  la  as  follows: 

*^  said  I  had  an  nnderatanding'  in  Ifr.  Pen- 
rfa  office  at  Fort  Worth  that  I  was  to  Bhar« 
my  claim  pro  rata~our  clalmi  on  ratio  of  11 
to  30,  leas  the  expenses.  When  the  expenses 
were  paid  the  remainder  was  to  be  divided  on 
the  ratio  of  11  to  89.  I  bad  notUag  to  do  with 
Mr.  Bettls.  Hmj  did  not  Indnde  the  parwmal 
expenses  of  nt^bodj.  Hie  dwmeter  of  «a- 
pcnscs  I  refer  to  are  the  eKpenses  lO.  carrying 
on  the  litigation,  money  expended  for  court 
costs,  hotel  bfUs.  and  traveling  ezpenseB  of 
attorneys  and  attorney's  fees,  and  all  the  gen- 
enl  expenses  Inddent  to  carrying  on  the 
Htigatlon,  except  personal  expenses.  It  waa 
agreed  ttat  I  was  to  inonr  tiie  expense  and 
hfa*  tiio  help,  bnt  if  Mr.  Periling  did  incur 
any  expense  tt  dwvld  come  vat.  I  don't  know 
ttat  I  agieed  to  it  then,  bnt  I  agree  to  it  now. 
I  can't  flgore  oat  unto,  that  land  is  sold  and  all 
the  expenses  cleared  up  how  much  Mr.  Perahinr 
is  entitled  to.  Bvery  item  of  those  expenses 
la  down  «■  the  books.  'But  resold  Is  in  ny 


office  at  San  Antonio,  I  did  not  expect  to 
make  an  account  and  show  of  the  exxtense  I  had 
incurred  when  I  came  up  here  to  this  trial. 
We  are  not  ready  for  an  accounting  nor  ready 
for  a  settlement" 

The  record  In  this  case  ahows  that  Penh- 
lug  had  an  /undivided  one-third  Interest  in 
the  3,966w!  acres  held  In  the  name  of  iSasoi 
under  the  .sale  made  by  Hask^  count?  to 
Mann,  above  mentioned.  Thla  interest  seems 
to  have  been  subject  to  some  Indebtedness 
against  the  acreage,  and  this  Interest  was 
owned  by  Pershing  at  the  time  be  oitwed 
into  tbe  contract  with  Mr.  Henry  at  Fort 
Worth)  and  was  never  surrendered  by  him 
until  the  compromise  of  the  suit  at  Itubbock, 
above  moitloned.  A  Judgmait  was  takoi 
against  Pershing  in  that  salt  by  default 
Thla  tuterest  was  evidenced  by  a  written  con- 
tract between  Mann  and  Pershing  and  some 
other  parties,  and  In  the  setflemait  made  at 
the  Lubbock  court  of  the  suit  tbea  pending 
It  was  agreed  between  Mann  and  Henry  that 
Henry  shonld  settle  tat  any  lawfnl  interest 
that  Pershing  bad  In  the  land  decreed  to 
Mann  In  that  jndgmoit  and  conveyed  to  his 
wife  and  io  Henry.  Mr.  Hepry,  while  on  the 
witness  stand,  testified  that  the  Judgment 
takm  at  Lubbock  county  January  23d  and 
the  deeds  and  contracts  of  that  date  referred 
to  above  were  all  parts  of  the  same  compro- 
mise settlement,  stating: 

"This  genera]  suit  against  Miller  and  Mann 
was  then  pending  here  in  Lubbock  county.  The 
whole  litigation  was  compromised  together. 
Both  of  them  did  agree  to  It  before  the  litiga- 
tion was  over.  It  was  my  idea  that  all  the 
papers  connected  with  the  settlement  should  be 
considered  as  having  been  execated  at  the  seme 
time.  My  anderBtanding  of  the  transaction  Is 
that  is  that  it  was  the  same  deal  and  the  same 
contract,  and  that  the  compromise  was  with 
loner  and  Mana" 

He  also  testified  on  this  trial: 

"I  stm  recognise  the  interest  of  Mr.  Persh- 
ing. I  made  a  contract  and  I  will  carry  it  out. 
I  never  made  a  contract  that  I  would  not.  The 
agreement  I  reached  with  Mr.  Pershiag  in 
Mr.  Penry's  office  at  Fort  Worth  is  Just  as 
sacred  to  me  as  it  was  then,  and  will  be  carried 
out  by  me,  regardless  vt  Ute  result  of  this  salt 
Whatever  profit  is  got  out  Pershing  and  I  will 
ffivide  in  accordance  with  our  origioal  contract 
of  11  to  89,  aa  far  as  X  am  eoncemed." 

On  April  12,  19!30,  Henry  wr<^e  to  Persh- 
ing, apparently  In  answer  to  an  Inquiry, 
with  reference  to  t2ie  amount  of  mmey  that 
he  should  rec^ve  from  Mr.  White  on  the  pur- 
chase of  the  land  obtained  from  Mann  In  the 
compromise  suit,  explaining  Oiat  he  had  been 
tmable  to  get  Mr.  White  to  accept  the  tltle^ 
eta,  and  in  titat  letter  he  stated  : 

**Before  any  distribution  of  our  division  «t 
the  property  can  be  made  or  will  be  made  fay 
me,  all  expenses  pertaining  to  the  handling  ^ 
this  sitaatioi^  from  Us  Inception  to  tite  final 
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dose,  mnst  be  paid.  After  the  paTment  of 
these  ezpeDses,  then  the  balance  the  prop- 
erty or  funds  will  be  divided  in  accordance 
with  onr  agreement  In  Mr.  Penrr's  offlce." 

Again  he  said  In  that  letter: 

'*As  soon  ^  as  we  are  able  to  make  this  ad- 
justment or  settlement  and  dispose  of  this 
property  I  am  perfect)^  willing  that  yon  shall 
hare  all  that  porticm  agreed  upon  by  us." 

The  record  In  tbla  case  abowa  that  the  day 
after  the  Judgmrat  was  entned  and  the  com- 
prconlse  effected  at  liubhock  Mr.  Henry  ex- 
ecuted a  mortgage  vrltb  poww  of  sale  to  Gns 
X  Groos.  to  secure  a  note  of  $^,500  executed 
by  him,  and  placed  it  upon  the  land  that  had 
been  deeded  to  him  by  Mr.  Miller,  tc^etbor 
with  some  other  lands  in  Southwest  Texas. 
This,  perhaps,  will  be  a  suffidrat  statement 
for  the  purpose  of  discussing  the  issues  pre- 
sented on  tills  appeal.  It  may  be  necessary 
to  refer  to  other  facts  In  discussing  the  case. 

The  appellant  In  this  case  presents  two  as- 
signments of  error:  The  first,  that  the  trial 
court  erred  in  refusing  to  render  Judgment 
for  the  value  of  his  equitable  and  beneficial 
Interest  as  found  by  the  Jury  In  the  land  in 
controversy,  for  the  reason  that  Henry  had 
repudiated  bis  trust;  and,  second,  the  trial 
court  erred  In  refusing  to  render  judgment 
for  B.  S.  Pershing  for  his  interest  in  the 
land  in  controversy,  in  that  the  findings  of 
the  Jury  and  the  undisputed  evidrace  show 
that  at  all  times  Henry  was  acting  as  trustee 
for  Pershiug,  and  that  Henry  had  repudiated 
said  trust  and  appropriated  said  land  and 
the  proceeds  thereof  without  his  coosent, 

[1,  2]  We  will  notice  first  the  apparent  con- 
tention of  appellee  based  on  the  finding  of  the 
Jury  to  the  effect  tbat  Pershing  agreed  to 
furnish  testimony  showing  the  trustee's  sale 
by  Haskell  county  was  invalid  In  the  case  of 
Oroos  T.  Hoover,  and  did  not  do  so,  and  that 
this  defeated  his  equity.  In  the  first  place, 
there  was  no  plea  that  there  was  a  failure  of 
consideration  for  the  contract  in  favor  of 
Pershing  in  the  enterprise.  Again,  furnish* 
ing  the  testimony  by  Pershing  does  not  ap- 
pear to  have  been  the  <Hily  consideration  for 
the  agreement.  Pershing  had  an  undivided 
Interest  in  3,985.2  acres  of  land  out  of  the 
Haskell  county  school  land  held  tn  the 
name  of  Ed.  F.  Mann,  which  he  surr^dered 
by  entering  into  the  enterprise  with  Uenry. 
This  right  was  held  nnder  the.  trustee's  sale 
made  by  Haskell  county.  This  interest  is 
fully  set  out  in  cause  No.  1860.  Bd.  F.  Mann 
T.  White*  286  S.  W.  7S3,  this  day  handed 
down.  PerShlng  suffered  Judgment  against 
liim  by  d^ault  tn  ttut  case  in  flavor  of  Mann 
to  enable  Mann  to  convey  to  Henry  the  2.952 
aciea.  Part  of  the  consldwatifm  for  this 
conveyance  was  that  Henry  should  protect 
Pershing,  and  aa  bxiA  by  this  court  in  the 
above  case: 


"The  effect  of  this  agreement  of  Jane,  1018, 
between  Pershing  and  Henry,  was  that  any 
previous  claim  they  might  have  against  the 
land  would  be  satisfied  as  between  tbem  by 
division  in  the  proportion  agreed  upon." 

Henry  availed  himself  of  that  agreement 
in  paying  for  the  land  obtained  from  Mann 
and  in  procuring  a  settlement  which  enabled 
him  to  obtain  from  Miller  a  deed  to  6,722 
acres.  It  Is  manifest  the  entire  transaction, 
the  agreement  between  the  various  parties, 
the  deeds,  the  Judgment,  etc.,  will,  aa  be- 
tween Pershing  and  Hairy,  be  considered  as 
one  transaction. 

The  failure  to  tomiSh  evidence  aa  to  the 
sale  attacked  was  not  tiie  sc^e  omsldaratlon. 
Just  what  is  meant  furnishing  testimony 
the  remrd  does  not  explain.  It  does  not  aevm 
to  have  beea  contemplated  that  appellant 
hlms^  should  te^ifjr  to  the  things  rendering 
the  sale  Illegal.  It  seems  to  us  the  interpre- 
tation to  be  placed  on  the  testlmcmy  Is  that 
he  should  furnish  the  names  <tf  the  witnesses 
by  whom  the  facts  could  be  established.  One 
of  the  witnesses  vras  not  in  court;  two  oth- 
ers, the  former  county  Judge  and  county  at- 
torney, it  aroears  at  the  trial  at  Lubbocfcr 
were  acting  as  attorneys  for  Miller  and  Mann. 
There  Is  nothing  to  show  what  they  would 
have  testified  If  placed  on  the  witness  stand, 
and  nothing  to  show  that  the  deposition  of 
either  was  sought  or  taken.  The  appellant 
did  not  agree  to  pay  the  expense  of  furnish- 
ing the  testimony ;  that  seems  to  have  been 
Henry's  part  of  the  undertaking.  He  is  not 
shown  to  have  endeavored  to  obtain  the  evi- 
dence by  paying  the  expenses.  The  Informa- 
tion furnished  by  appellant  is  not  claimed  to 
have  been  false  and  for  that  reason  Henry 
repudiated  the  contract;  but,  on  the  con- 
trary, the  record  shows  they  prosecuted  the 
enterprise  to  a  successful  termination.  They 
and  their  attorneys  evidently  knew.  If  they 
set  aside  the  trustee's  sale  by  Haskell  coim- 
ty  and  bought  in  by  it,  tliat  this  would  give 
neither  Henry  nor  Persblng  a  title  to  any 
portion  of  the  land.  All  it  would  have  done, 
the  title  possibly  would  be  left  in  Hoover 
and  their  lien  as  a  second  lien  ml^t  have 
been  enforced.  If  the  debt  of  the  county  waa 
not  paid,  the  county  could  have  sold  the 
land  and  eliminated  the  claims  of  Hmrs  and 
Pershing,  unless  they  had  paid  the  debt  of 
the  county.  Certainly  Henry  did  not  repudi- 
ate the  joint  enterprise  or  partnership  be- 
fore he  obtained  in  bis  name  the  land  which 
they  originally  started  out  to  procure.  It 
is  now  too  late  for  him  to  defeat  the  int^ 
ests  ot  the  ai^llant  by  aMwrttng  lie  did  not 
pay  all  he  should  bare  paid  into  the  under- 
taking. Possibly  that  may  be  taken  Into  cou- 
slderatitm  upon  an  accounting.  Bakln  v.  Sbv- 
maker,  12  Tex.  Bl ;  Williams  t.  ^deraen,  4T 
Wash.  472, 92  Pac.  28T.  17  U  B.  A.  (N.  S.)  884. 

In  8<sne  parts  of  the  testlnuuir  it  Menus 
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that  the  furnlBhlng  of  the  testimony  to  set 
ulde  the  trnstee's  sale  by  Haskell  coanty 
•was  made  a  condition  to  granting  Pershing 
an  interest  In  the  land.  If  any  snch  condition 
vas  ever  made,  It  certainly  was  abandoned 
by  Henry  and  not  relied  oa  by  him  at  the 
time  he  made  the  compromise  at  Lnbbocb 
and  received  tbe  deeds  of  Mann  and  MIll^  to 
the  land,  as  he  testified  on  this  trial  that  he 
recognized  Pershing's  rights  and  shortly 
thereafter,  on  April  12,  he  wrote  a  letter, 
ezpresdy  recognizing  the  agreement  that  had 
been  entered  Into  in  Penr/s  office  at  Fort 
Worth,  and  that  he  would  carry  It  out  Not 
only  haa  Pershing  verbally  established  the 
interest  found  by  the  Jury,  but  he  has  the 
tmqoalifled  admission  In  writing  made  by 
Uenry,  recognizing  that  he  has  tbe  Interest 
and  ttuit  lie  holds  It  In  trust  under  tiiat  agree- 
ment made  at  Fort  Worth.  The  Jury  do  not 
find  that  famishing  the  testimony  was  a  con- 
dltimi  necessary  to  the  establishment  of 
Pershing'B  Interest  In  the  land ;  they  simply 
find  tbat  that  was  part  of  Us  nndertaldng, 
and  that  he  did  not  torniSh  Che  teatlnMmy. 
Whetber'Ike  did  or  not,  it  in  iruinlfwst  fliat  tbe 
Joint  action  of  Pershing  and  Henry  In  caus- 
ing GrooB  to  Institute  the  salt  and  prosecote 
It  caoaed  Hum  and  Ifiller  to  oomproDilae 
that  aoSt.'  Ihrldently  mffleient  had  been  a»* 
certalned  to  frighten  ihem  into  a  compromise 
and  deed  the  land  which  Pershing  now  holds 
by  Tirtne  cC  tSielT  Jidnt  undertaking,  and  it 
•would  be  inequitable,  after  taavliv  obtained 
that  land  and  after  harlng  induced  Pershing 
to  surrender  his  one-third  Interest  In  the  land 
held  by  Mann,  3,980  acres,  and  after  he  had 
permitted  Judgment  to  be  taken  against  blm 
tor  tbat  interest,  and  after  Henry  has  admit- 
ted repeatedly  that  he  still  recognized  tbat 
agreement,  to  now  hold  that  because  some 
particular  evidence  was  not  furnished  at  that 
trial  he  should  be  defeated  of  all  interest  in 
the  land. 

It  is  manifest  from  the  undisputed  testi- 
mony In  this  case  that  the  contract  between 
Henry  and  Pershing  constituted  a  Joint  un- 
dertaking to  acquire  land  out  of  the  Haskell 
county  land  and  to  share  In  the  enterprise 
In  tbe  proprotlon  of  i^/so  to  Pershing  and 
••/»o  to  Henry,  In  whatever  land  was  so  se- 
cured or  the  proceeds  derived  therefrom. 
Crutcher  v.  Sllgar,  224  S.  W.  227;  Schulta 
T.  Scott,  210  S.  W.  8S0.  The  Jury  find  that 
Henry  and  Pershing  agreed  that  all  expenses 
of  Uie  prctposed  litigation  would  flrst  be  paid 
before  a  dlvislfm  had  between  them,  and 
that  it  was  tlw  understinding  ttiat  any  divi- 
sion was  to  be  out  of  the  net  proceeds  of  land 
lecovered  tliedr  joint  nodrataUng  at  the 
ratio  of  U  to  80.  It  Is  not  amtrorerted,  and 
Henry  does  not  deny,  that  he  took  the  deed 
in  Ills  name,  subject  to  the  tenns  of  tbe 
tgneauBBtt  for  tbe  Joint  enterprise.  This  be- 
fnff  80.  fbe  interest  of  the  parties  Is  diarged 


with  the  expenses  of  the  enterprise  under 
the  terms  of  the  agreement  Henry  has  no 
more  power  by  virtue  of  tbe  deed  than  had 
the  joint  owners.  He  cannot  appropriate  the 
entire  estate  to  himself,  nor  deprive  his  Joint 
associate  of  his  interest.  The  original  agree- 
ment did  not  contemplate  Henry  taking  the 
title  in  his  own  name,  and  It  seems  at  the 
compromise  that  he  took  the  title  In  his 
name  as  a  matter  of  convenience;  but  this 
did.  not  empower  blm  to  say  when  tbe  ex- 
penses should  be  paid,  and  if  they  were  not 
paid  by  a  sale  of  tbe  land  he  was  authorized 
to  defeat  Pershing  out  of  everything,  as  de- 
creed in  the  Judgment  in  this  case.  As  a 
Joint  enterprise,  it  was  in  the  nature  of' a 
partnership  for  a  certain  specific  purpose. 
The  land  when  acquired  belonged  to  them 
Jointly  in  the  proportion  agreed  upon,  and, 
of  course  whether  agreed  to  or  not,  tbe  ex- 
penses at  tbe  enterprise  would  be  a  ifliarge 
upon  the  Joint  property,  wbicb  must  be  paid 
before  a  dlvidaid  could  be  declared  or  a 
partition  bad.  Thwe  is  a  distinction  betweoi 
a  charge  upon  the  land  and  a  trust  In  the 
case  ot  the  former  the  land  is  vested  In  the 
beneficiary  for  bis  beneficial  enjoym^t,  sub- 
Jeet  however,  to  tbe  paymait  of  a  particular 
sum  of  mon^  j>r  tbe  performance  of  a  par- 
ticular duty,  wiille  in  a  bust  the  conveyance 
or  devise  Is  limited  to  a  particular  purpose. 

"If  I  give  to  A.  and  his  heirs  all  my  real  es- 
tate, charged  with  my  debts,  that  is  a  devise 
to  him  for  a  particular  purpose,  bat  not  for 
tliat  purpose  only.  If  tbe  devise  Is  upon  trust 
to  pay  my  debts,  that  is  devise  for  a  partienlar 
purpose  and  nothing  more;  and  the  effect  of 
those  two  modes  admits  Just  this  difference ;.  tiie 
former  is  the  devise  of  an  estate  of  inheri- 
tance for  the  porpose  of  giving  the  devisee  the 
beneficial  interest,  subject  to  a  puticular  pur- 
pose. The  latter  is  a  devise  for  a  particular 
purpose,  with  no  intention  to  give  him  any  ben- 
efichJ  interest"  Lang  v.  Everling,  3  Misc. 
Bep.  630,  23  N.  Y.  Supp.  820. 

We  think  the  beneficial  Interest  by  agree- 
ment up<m  acquiring  the  land  was  vested  In 
the  parties  assodated  in  the  Joint  enterprise^ 
charged  with  the  expenses  in  so  acquiring 
the  land.  The  land  was  subject  to  the  pay- 
ment of  those  expenses,  and  the  land  or  pro- 
ceeds would  be  divided  in  tbe  proportion 
agreed  upon  after  the  expenses  are  met  or 
paid.  The  finding  of  the  Jury,  we  think,  so 
states.  Tbls  did  not  give  we  Uie  Interest  In 
tbe  entire  land  to  tbe  extduslrai  ot.the  other, 
and  evldratly  was  not  so  intended.  One 
could  not  bold  and  pay  tbe  expenses  and  seU 
and  ^ve  the  oOier  tnily  his  portion  of  the 
proceeds.  It  did  not  s^to  cm  to  the  exdu- 
Ston  of  tbe  otber  the  power  to  wind  up  tbe 
mterprise  at  bis  discretion  or  on  such  terms 
as  he  should  dedde.  Whether  or  not  there 
could  be  a  partition  ot  the  land  betwem 
these  parties,  neverthelesB  Ibere  was  a  benefi- 
cial Interest  vested  in  boUi  ot  them  by  the 
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aoqnUdUai  of  tbe  pnoKri?.  and  If  OM  should 
attempt  to  ups^aptUite  tbe  land  to  Us  own 
use,  certainly  tbe  otber  wonld  hare  tbe  ri^t 
to  appeal  to  a  court  of  eqnltj'  to  estal'lisli 
bis  interest  and  bare  a  decree  entored  either 
partltt(Hilng  tbe  land  or  ordering  Its  sale  tae 
tbe  purpose  of  dlBtrlbotion,  first  paying  the 
expenses  and  then  dividing  the  proceeds.  We 
thlnlL,  however,  by  the  verdict,  tbe  ai^llant 
had  an  ii/bo  interest  in  tbe  land  so  acquired, 
charged  with  its  part  of  the  expenses.  If  a 
partition  sfaoold  be  had,  his  Interest  should 
be  charged  with  sacb  sum  and  a  lien  given 
on  it  for  the  same,  or  Hmry  give  sufficient 
land  to  compensate  him  for  the  advances 
made.  Hanrlek  v.  Onrley,  93  Tex.  468,  64  S. 
W.  847,  65  S.  W.  119,  66  S.  W.  330;  Kalteyer 
V.  Wiper,  92  Tex.  673,  52  8.  W.  63.  THe  effect 
of  tbe  conrt'a  Judgmoit  in  this  case  is  to  de- 
cree that  tbe  appellant  had  no  Interest  As 
seen  from  Henry's  testimony  and  letter,  be 
does  not  deny  Pershing's  Interest,  but  admits 
it  Tm^  he  seems  to  think  that  right  de- 
pends upon  his  discretion;  in  this  we  do 
not  agree  with  him.  We  Oiink  he  could  be 
called  upon  for  a  settlement,  and  a  refusal 
Justified  a  suit  to  eatoree  the  partltkm  or 
the  establishment  of  Pershing's  Interest  and 
an  accounting,  end  the  court,  Aaving  aoqulred 
Jurisdiction,  could  settle  all  rights  and  equi- 
ties. MooreT.Uoore,8»Tez.29,33S.W.S17. 

it]  In  addition  to  tliis,  Beniy  has  placed 
on  ttie  land  a  mortgage  with  power  of  sate  to 
secure  an  individual  Indebtedness  of  989,- 
50a  A  trustee  is  required  to  act  with  abso- 
lute  and  most  scmpulous  good  folth  in  deat 
Ing  with  the  Intraest  of  a  beneficiary. 

*T.t  la  equally  imperative  upon  the  trustee  In 
hifl  dealing  with  trust  property  not  to  use  it  in 
his  own  private  busmess,  not  to  make  any  in- 
cldectal  profits  for  himself  in  its  mftnagement, 
and  not  to  acquire  any  peeaniary  gain  from 
his  fiduciary  position.  The  beneficiary  Is  en- 
titled to  claim  all  advantage  actually  gained  and 
to  hold  the  tmstee  chargeable  for  all  loss  in 
any  way  happening  from  a  violation  of  his 
daty."  8  Pometoy's  Bqnl^  Jurisprudence,  | 
1076  et  seq. 

[4]  We  are  unable  to  determine  In  this  case 
whethw  the  mortgage  has  placed  the  pn^r- 
ty  beyond  the  reach  of  appellant  This,  of 
course,  will  depend  upon  tbe  question  In 
some  measure  as  to  whettaN*  the  mortgagee 
had  notice  or  acted  In  good  faith.  If  it  is 
beorond  the  readi  of  appelant,  be  Is  entitled 


to  recover  tbe  Tsloe  of  tbe  pgrapflstr*  Boothe 
V.  Flest,  80  Tex.  141. 15  &  W.  7M;  McOord  t. 
Nabonrs,  101  Tex.  499, 100  S.  W.  918,  lU  S. 
W.  144;  Bicbardson  t.  Hntditaii;  68  Tex.  81, 
3  S.  W.  276.  We  regard  tbe  execntlmi  of  tbe 
mortgage  as  a  breadi  of  trust  and  the  tms- 
tee incares  a  personal  liablUty  at  the  election 
of  the  benefldary.  3  Pomeroy,  Equity  Juris- 
prudaice,  1 1080. 

We  think,  under  the  findings  of  the  Jury 
and  the  admission  of  Henry,  that  app^ant 
had  an  >i/s«  interest  in  the  land  acquired 
from  HiUer,  mentlimed  in  the  deed  frmn  Mil- 
ler to  Henry;  that  he  acquired  an  "/■»  in- 
terest in  the  proceeds  of  the  sale  of  the  2,962 
acres  acquired  from  Hann  and  sold  to 
White,  as  shown  In  that  ease,  after  the  pay- 
ment of  tbe  debts  named  in  the  contract  be- 
tween Mann  and  Henry,  the  expenses  of  tbat 
litigation,  and  the  danuges  which  "were  ad- 
Judged  against  Hairy  in  favor  of  White  tat 
failure  to  turn  over  possession  of  tbe  land. 
It  is  evident  from  the  court's  judgment  that 
he  did  not  consider  tbe  value  ot  tbe  land  or 
tbe  expmses  which  had  been  paid  by  Henry 
In  obtainlug  the  land,  or,  In  other  words,  did 
not  go  Into  an  accounting  between  Penddng 
and  Hairy  in  the  trial  court  and  we  would 
not  be  Justified  In  rendering  Judgnust  for 
the  value  of  the  land  as  found  by  the  Jury,  as 
requested  by  appellant  in  this  case.  It  is 
manifest  tbe  eqnltles  between  these  parties 
must  first  be  adjusted  before  a  final  decree 
could  be  made  as  to  the  amount  tbat  Bbould 
be  paid  to  each  party,  but  we  do  believe  tbe 
trial  court  should  have  entered  a  Judgment 
decre^g  to  Pershing  an  ^Vi*  Interest  in 
Uie  land  obtained  from  Miller,  tSuatBaA  wiOk 
tbe  expenses  under  their  affreement.  as  fbund 
by  die  Jury,  and  tbat  he  should  have  given  a 
judgment  tor  ii/it  of  the  proceeds  of  tbe  sale 
to  White,  aft«r  deducting  the  amounts  of 
money  necessary  to  pay  for  tbe  same,  as 
found  In  tbe  Mann-Wblte  Case,  and  the  ex- 
penses necessarily  inddent  to  sndi  aoQUlsl- 
tlon  and  tbe  suit  to  estahlUh  the  lij^its  of 
the  parties.  It  will  be  the  order  oC  tbls 
court  that  ,  tbe  Ju<^:ment  be  so  refonned,  and 
to  ^ter  Judgment  Cor  Pershing  for  such  in- 
terest as  alWTe  stated,  and  that  tbe  case  be 
remanded  to  the  trial  court  for  an  account- 
ing and  an  adjustm^t  of  the  equlttee  be- 
tween Pershing  and  Henry  uosettled. 

The  Judgment  will  therefore  be  reformed, 
and  the  cause  remanded  for  as  acoHuiting 
and  adjustment  of  tbe  equities. 
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after  be  bad  terminated  his  ageiu^  at  Bowie, 
and  Iiad  entered  Into  a  new  contract  to  rep- 
xecent  CmTens  &  Gage  at  Waco  and  Tidnitr; 
tliat  the  bond  executed  by  tbem,  bpre  sued 
uiKHi,  was  not  a  Mcnrlty  for  any  acts  or  de> 
faults  done  or  made  by  Bnckner  after  he  ter- 
minated his  agraicy  contract  at  Bowie  and  t1- 
dnity,  by  vhicfa  his  authority  to  act  as  agent 
ftnr  GravoiB  ft  Cage  was  restricted  to  Bowte 
and  Tldnlty,  and  did  not  extend  to  Waco,  or 
to  any  territory  In  the  vldni^  of  Waooi 
They  further  say  that  they  received  no  con- 
sideration for  sli^ng  the  bond,  bnt  that  they 
signed  the  same  for  the  accommodation  only 
of  W.  B.  Bnckner;  that  the  bond  sued  ufioa 
Is  clear  and  d^lte  in  Ito  terms  and  condi- 
tions and  wlthont  ambiguity  and  In  no  way 
refers  to  the  contract  betweoi  Cravens  ft  Gage 
and  Bucfcner,  and  that  said  contract  fonna 
no  part  of  said  bond  and  should  not  be  taken 
as  any  part  thereof;  that,  however,  If  It  be 
held  that  said  contract  is  a  part  of  said  bond, 
then  in  that  event  they  say  after  they  signed 
the  bond,  and  after  two  years  had  elapsed. 
Cravens  &  Cage,  without  their  consent  or 
lEnowledge,  made  changes  is  said  contract 
whereby  the  terms  thereof  were  made  more 
onerous  than  those  of  the  original  contract, 
and  therefore  they  are  released  from  any  ob- 
ligation, If  any,  assumed  by  virtue  of  the  first 
contract 

The  court  overruled  the  general  demurrer 
of  the  defendants,  and  a  jury  having  been 
waived,  the  case  proceeded  to  trial  before  the 
court  without  a  jury.  After  hearing  the  evi- 
dence, the  conrt  rendered  Judgment  In  favor 
of  the  plalntur  Cravens,  Dargan  ft  Koberts, 
who  were  shown  to  be  the  succeesorp  of  Crav- 
ens &  Cage,  against  u^itflants  tor  the  sum 
of  11,000. 

Appellants  present  three  contentions  for 
the  reversal  of  the  judgment  In  favor  of  the 
apjieUees  and  for  the  rendition  of  Judgment 
In  their  favor,  wbldi  are,  In  substance,  as 
follows : 

First.  That  the  court  erred  In  overruling 
appellants'  general  demurrer. 

Second.  That  the  court  erred  In  rendering 
judgment  for  appellees  and  In  not  rendering 
Judgment  for  ai^llants,  In  that  the  suit  was 
based  upon  the  bond  executed  by  W.  B.  Buck- 
ner  as  principal,  and  appellants  aa  sureties, 
on  the  16th  day  of  May,  1016,  which  said 
bond  was  intended  to  be  executed  and  was  In 
fact  executed  and  delivered  to  appellees  for 
the  purpose  of  securing  the  fiilthfttl  and  full 
performance  of  obUgatlons  of  W.  B.  Buckner 
as  the  agent  of  appdlees  to  write  Insnrtoce 
at  Bowie,  Tex^  and  In  the  territory  In  the 
vidnlty  of  Bowie;  Qiat  said  bond  Is  plain, 
definite,  and  muunUguoiis  in  Its  terms  and 
oondltioni^  and  states  fully  the  lAUgatlons 
Ubereby  assumed  by  ajn^ellants,  and  does  not 
In  any  manner,  either  acpreaais  or  impliedly, 
refer  to  any  contract  theretofore  exlatlDg  be- 


tween Cravens  ft  Cage  and  W.  B.  Bnckn«, 
whereby  Buckner  was  appointed  agnt  fin* 
Cravens  ft  Cage  In  the  territory  of  Bowie  and 
vicinity;  that  the  undisputed  evidence  shows 
that  the  agency  of  W.  B.  Bnckner  created 
by  Tlrtne  of  the  contract  and  bond  of  Hay 
16  and  le,  respective,  was  terminated  on 
the.  1st  di^  <hC  October,  1916;  Qiat  on  said 
date  BoAner  Mid  all  his  Interest  In  the  In- 
surance business  at  Bowie  and  vldnlty  to 
Stalling;  Thomas  ft  Co.,  a  copartn^shlp  com- 
poaed  of  B.  M.  Stalling,  Hiss  Haode  niomas. 
W.  A.  Ayers,  H,  B.  Watklns,  and  A.  E.  Thtnn- 
as,  with  the  consent  and  ax^roval  of  Cra- 
vens ft  Cage,  who  at  such  time  aocqited  and 
appointed  the  firm  of  Stalling,  Hmuus  ft  Oo. 
as  their  agent  for  the  town  of  Bovrt^  Tex., 
an^  vicinity,  to  supplant  and  take  over  the 
agency  formerly  held  by  W.  B.  Bndoier  In 
said  territory;  that  at  some  time  after  said 
Buckner  had  sold  said  Insurance  business  to 
Stalling,  Thomas  A  Go.  and  terminated  his 
agency  in  the  territory  of  Bowie  and  vicinity, 
he  moved  to  the  dly  of  Waco,  Tex.,  some 
200  miles  or  more  fnnn  the  territory  of 
Bowie  and  vicinity,  and  on  or  about  the  8tb 
day  of  July  he  entered  into  a  new  contract 
with  Cravens  ft  Cage  or  their  successors. 
Cravens,  Dargan  ft  Roberts,  the  present 
plalntifTs,  to  represent  them  as  agent  for  the 
writing  of  insurance  at  Waco  and  other  plac- 
es; that  while  acting  as  snch  agent  under 
said  last-named  or  new  contract,  Buckner  in- 
curred the  indebtedness  sued  upon  by  appd- 
lees,  and  that  no  part  of  the  same  was  in- 
curred during  the  former  agency  of  said 
Buckner  at  Bowie  and  vicinity. 

Third.  That  though  It  be  held  by  this  court 
that  the  terms  and  provisions  of  the  contract 
of  May  15, 1916,  were  a  part  of  the  bond  exe- 
cuted by  appellants  and  might  be  looked  to 
In  Interpreting  the  bond,  and  thouj^  It  be 
held  that  the  agency  of  W.  B.  Buckner  did 
not  In  fact  terminate  when  he  sold  his  Insur- 
ance business  to  Stalling,  Thomas  ft  Co.  on 
the  1st  day  of  October,  1919,  still  appellees 
were  not  entitled  to  recover  upon  the  indebt- 
edness incurred  by  Buckner  at  Waco,  Tex., 
for  the  reason  that  the  undisputed  evidence 
shows  that  after  Buckner  went  to  Waco, 
Tex.,  and  prior  to  Incurring  the  debt  sued 
on,  appdlees,  without  the  consent  or  knowl- 
edge of  appellants,  added  provisions  to  the 
original  contract  of  May  16,  1916,  whra«by 
said  contract  was  made  more  onerous  than  it 
was  originally,  thereby  undertaking  to  Im- 
pose new  and  additional  obligations  npon  iv- 
pell  ants  without  their  knowledge  or  consent. 
Therefore  appellants  were  released  from  any 
obllgatlcm  to  pay  the  debt  sued  upon,  and  Itae 
trial  court  erred  In  not  so  holding. 

[1]  We  overrole  the  first  contwtlon.  We 
think  the  allegations  of  plaintiffs*  petition,  la 
the  absmee  of  the  editblts  ot  tito  cmtratit 
and  bond  recited  In  the  petition  as  being  at- 
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tached  thereto,  but  wMch  are  not  ao  at- 
tached, presents  a  cause  ot  actlom  not  sob- 
Jed  to  the  seneral  demoner  of  anienants. 

[21  We  tblnk,  however,  that  the  second 
contentloD  should  be  auatalned.  The  nndls- 
pnted  evidence  shows  that  Gravaaa  &  Cage, 
by  whraa  Bnckner  waa  ai^lnted  agent  at 
Bowie  and  vlclnily,  were  at  auch  time  goier- 
al  agents  for  several  Insorance  companies; 
that  they  transacted  their  businesa  prlnci- 
pally  through  subagents,  located  in  towns  In 
different  parts  of  Texas ;  that  It  Is  not  usual 
to  have  more  than  one  agent  In  the  same 
town;  that  CravCTs  A  Oage  ^tered  into  a 
etmtract  with  W.  B.  Bttdcner  on  the  15th  day 
of  Hay,  1916,  to  refiresent  them  as  their 
agent  at  the  town  of  Bowie  In  Montague 
coonty,  Tex.,  and  In  the  territory  In  the  vl- 
dnlty  of  said  town.  • 

The  twms  and  providons  of  the  contract 
above  mentttmed  are  as  fbllows: 

*Th.iB  memorandtun  of  agreement  made  and 
entered  Into  between  Cravens  &  Oage,  of  Hous- 
ton, Texas,  part?  •  of  the  first  part,  and  W.  B. 
Ba<^er,  of  Bowie,  Texas,  party  nt  the  second 
part,  witnesseth: 

**FSr8t.  That  said  Cravens  A  Cage  are  gener- 
al agenU  in  Texas  for  the  American  Central 
Insorance  Company,  and  belag  desirous  of  pro- 
CBnng  agents  for  writing  farm  busioeES  in 
Texas,  have  employed  the  said  W.  B.  Bnckner 
as  an  agent  or  solicitor  for  farm  business  In 
the  vidnfty  of  Bowie,  Texas,  and  auch  other 
portions  ot  the  state  of  Texas  as  may  be  mu- 
taaDy  agreed  upon  from  time  to  time  between 
the  said  parties  hereto. 

"Second.  The  said  Bockner  at  his  own  ex- 
pense  will  solicit  applications  for  insurance  on 
farm  business  and  aaid  applications  when  taken 
by  him  shall  be  immediately  turned  into  Cra- 
vena  A  Cage,  and  if  in  the  judgment  of  said 
Cravens  A  Oage  the  basfaiesB  is  desirable  they 
sban  issue  policy  in  the  terms  desired  and  op- 
en the  property  desired,  but  the  said  Cravens 
4t  Cage  shall  have  the  right  in  every  caae  at 
their  sole  option  and  upon  their  own  judgment 
to  refuse  to  issue  any  policy  on  any  appUcatlm 
for  any  cause  satisfactory  to  them. 

*^ird.  The  said  Buckner  shall  receive  as  his 
compensation  2Bi%  of  the  premiums  on  twlides 
written  bj  nid  Cravens  &  Cage,  and  where 
policies  are  canceled  for  any  reason  whatsoever 
shall  be  charged  with  return  commissim  at 
the  same  rate  (whether  this  contract  shall  be 
in  force  as  to  Its  provisions  at  time  policies 
are  cancelled  or  not).  The  said  Buckner  is  to 
use  his  best  endeavors  to  collect  as  much  cash 
as  possible  on  all  applications  taken,  this  cash, 
minus  agent's  commission,  to  be  forwarded  to 
said  Cravens  &  Cage  along  with  the  applica- 
tion. In  any  case  where  the  cash  collected  is 
net  as  nmdi  as  the  cconmissiMi,  the  said  Buck- 
ner wiU  receive  no  comuiission  ontH  enough 
eaah  Is  collected  to  cover  the  same.  In  any 
ease  where  the  said  Cravens  &  Cage  shaD  de- 
dine  to  write  a  policy  In  accordance  with  the 
spplicatloD  then  the  said  Buckner  shall  imme- 
<Uatdy  return  to  the  applicant  all  cash  he  has 
eoDected. 

Tonrtb.  The  said  Bockner  Is  to  assist  said 
Oramaia  A  Osfs  in  coUeeting  notes  given  by 


applicants  for  premiums  on  poUdes  written  for 
said  Buckner,  the  said  Giavens  ft  Oagia  to  uas 
due  diligence  in  making  said  collections,  but 
when  iu  their  Judgment  it  is  not  possible  to  cdl- 
lect  they  are  authorised  to  cancel  the  policies 
on  the  best  terms  permitted  by  the  company, 
and  the  said  Buckner  agrees  to  pay  such  por- 
tions of  the  unearned  premiums  that  have  not 
been  paid  to  Cravens  &  Gage,  and  also  the  re- 
turn commission  on  the  unearned  preminma. 

"Fifth.  The  said  Bnckner  Is.  to  co-operate 
with  the  said  Cravens  A  Cage  in  the  instraction 
of  other  vents  to  write  farm  business.  In 
cases  where  reijaested  by  Cravens  &  Cage  to 
visit  another  agent  for  the  purpose  of  solicit- 
ing farm  business  the  said  Buckner  will  be  paid 
his  railroad  fare  to  such  agent  Said  Buckner 
shall  make  bis  own  settlement  with  other  agents 
as  to  division  of  commissions,  but  in  no  event 
shall  the  entire  commission  paid  by  the  aaid 
Cravens  &  C^Lge,  both  to  the  said  Buckner  and 
to  the  other  agent  with  whom  be  ia  wdidting, 
except  25  per  cent.  Said  Buckner  is  to  note  on 
applications  secured  when  soliciting  with  anoth- 
er agent  the  name  of  such  agent  and  the  amount 
of  commission  allowed  him,  so  it  will  be  possible 
to  keep  track  of  commission  settlements  made 
by  him  with  agents.  It  is  further  understood 
and  agreed  that  the  said  Buckner  is  to  impress 
on  other  agents  with  whmn  he  shall  work  the 
importsnee  of  assisting  the  said  Oravens  & 
Cage  in  collecting  notes  taken  in  payment  for 
farm  policies. 

"Sixth.  The  said  Buckner  shall  furnish  the 
said  Cravens  &  Cage  with  a  satisfactory  bond 
in  the  sum  of  $1,000.00.  the  said  bond  to  be 
signed  by  himself  and  by  two  other  persons  as 
sureties,  these  sureties  to  be  worth  above  aU 
exemptions  mors  than  the  smonnt  of  ths  bon^ 
and  the  signatures  to  be  duly  witnessed. 

"Seventh.  If  any  fanner  requests  said  Buck- 
ner to  place  his  insurance  In  the  St.  Paul  Fire  & 
Marine  Insurance  Company,  then  permission  Is- 
given  to  submit  his  appUcstion  in  that  company, 
subject  to  all  terms  and  conditions  of  this  con- 
tract. 

"Eighth.  This  contract  may  be  termtoated  at 
any  time  by  either  pax^  hereto  and  no  other 
notice  of  the  termination  thereof  shall  be  re- 
quired than  a  statement  in  writing  of  one  party 
to  the  other  that  he  has  elected  to  terminate 
this  c(mtract" 

That  on  the  IBth  day  of  May,  1916,  W.  B. 
Buckner,  as  principal,  and  appellants  C.  H. 
Boedecker,  I.  F.  Bradley,  O.  O.  Slaughtet, 
and  James  Chapman,  as  surettee,  executed 
the  follovring  bond: 

"Enow  all  men  by  these  presents:   That  I, 
W.  B.  Bnckner,  doing  business  under  tiie  firm 
name  of  W.  B.  Buckner,  as  principal,  and 
and  — '■ — :  as  sureties,  are  each  held  and 


firmly  bound  unto  Cravens  &  Cage,  managers 
of  tiie  following  insurance  companies,  viz.: 
American  Central  Insurance  Company,  In  the 
sum  of  one  thousand  ($1,000.00)  dollars,  law- 
ful money  of  the  United  States  of  America, 
to  be  paid  at  Houston,  Texas,  to  said  Oravens  ft 
Cage,  managers,  or  assigns,  to  which  psyment, 
well  and  truly  to  be  made  and  done,  we  bind 
ourselves,  each  of  as,  our  and  each  of  our  heirs, 
executors  and  administrators,  and  every  one  ot 
them,  Jointly  and  severally,  fitn^  by  these  pres- 
ents: 
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**Wh«MBS|  tte  abort  bovndeii  W.  B.  Bodnw 
hu  b«en  by  GraT«u  ft  Onge,  maiuiisn^  ap- 
pointed ssent  of  the  Mid  inrarance  company,  to' 
act  in  that  capacity  for  the  obtaining  of  insar- 
anee  and  other  mattera  pertalnli^;  thereto  for 
■aid  company,  fai  and  for  Bowta^  Texaa,  and  ttr 
cinity. 

"The  condition  of  the  above  obligation  is 
such  that  if  the  lUwve  bounden  agent  shall  faith- 
fully and  panctnally  pay  over,  at  Hoaat<Hi,.Tex- 
aa,  to  nid  Cravena  ft  Cage,  managers,  all 
anma  dne,  or  that  may  become  doe  to  them 
as  managers  aforesaid,  from  time  to  time  for 
premiums  on  policies  of  insurance,  or  for  any 
other  account  whatever;  also  shall  pay  the  re- 
turn commission  upon  any  and  all  return  pre- 
miums of  policies  of  insurance  companies  rep- 
resented by  said  managers,  whether  said  poli- 
cies were  written  by  him  or  by  fafa  predecessors 
in  the  agency,  and  shall  well  and  truly  perform 
all  the  duties  of  sneh  agent  of  aaid  company, 
and  comply  with  all  instractions  contained  in 
his  commissiona  of  authority,  and  that  may  be, 
from  time  to  time,  communicated  to  said  agent . 
by  said  Cravens  &  Gage,  manager,  or  their 
proper  representatives,  and  shall,  at  the  termi- 
nation of  the  agency,  faithfully  surrender  and 
deliver  to  said  Cravens  &  Cage,  managers,  or 
their  order,  all  books  of  record,  supplies  and 
ottier  property  belonging  to  said  company,  or  to 
said  -Cravens  ft  Cage,  managers,  then  this 
obligation  shall  be  null  and  void,  otherwise  to 
remain  in  full  force  and  effect. 

"We,  the  undersigned  sureties,  waive  notice 
of  a  breach  by  our  principal  of  any  of  the  pro* 
visions  of  this  obligation,  and  acknowledge  of 
Cravens  &  Cage,  mansgers,  of  any  breach  of 
this  bond  shall  not  relieve  us  of  liability  for 
aaeh  breach,  or  any  subsequent  breach  or 
breacbes  of  thli  obligation,  nor  shall  a  continua- 
tion of  the  agency  after  any  bread)  of  this  bond 
iB  known  to  said  Cravens  ft  Cage,  managers, 
avoid  this  bond,  whether  such  breach  occur  be- 
fore or  after  such  knowledge  la  acquired;  and 
we  also  waive  notice  of  the  state  of  the  acconnt 
of  such  agent  unless  specially  requested  In 
writing  by  us,  It  being  expressly  understood  and 
agreed  that  in  case  of  defftalt  of  the  money  due 
■idd  Cravens  ft  Cage,  man^cers,  any  notice 
or  other  securities  given  therefor  shall  be  con- 
sidered additional  aeearl^  only,  and  that  this 
bond  shall  not  be  discharged  thereby,  nor  by 
any  act  or  tiling  other  than  the  actual  payment 
in  cash  of  all  moneys  at  any  time  due,  with  in- 
terest thereon  until  paid. 

"It  is  further  expressly  agreed  and  under- 
stood that  if  at  any  time  the  agency  of  said 
principal  shall  be  for  any  reason  anspended, 
and  shall  thereafter  be  reinstated,  the  liability 
of  both  the  principal  and  sureties  upon  tbia 
bond  shall  continue  as  if  no  such  suspension 
had  occurred. 

"And  said  principal  and  sureties  further  obli- 
gate themselves  to  pay  any  and  all  attorney's 
fees,  or  other  charges,  or  expenses  which  the 
said  Cravens  ft  Cage,  managers,  may  incur  by 
reason  of  default  of  thia  bond;  and  agree  that 
in  case  they  should  be  sued  on  said  bond  said 
salt  may  be  instituted  and  maintained  in  any 
court  of  Harris  County,  Texas,  having  jurisdic- 
tion of  the  amount  sued  for. 

"It  is  agreed  and  expressly  understood,  that 
this  obligation  shall  be  in  full  force  and  opera- 
tive not  only  as  to  the  insurance  company  here- 
inbefore named,  but  also  aa  to  any  and  all  otiier 


Inmmiea  eon««n|M  vUA  the  mU  Ormaa 
ft  Gate,  manatero,  shall  lopdnt  tba  wM  W.  B. 
Buckner  agent  in  and  for  said  tarrltory. 

"In  witness  whereof,  we  hare  hereunto  aet 
our  handa  this  16tii  da/  of  May,  KaBw"  * 

That  upon  tbe  ^acutloii  and  delirflry  o£ 
said  bond  Buckner  entered  upon  tbo  per- 
formance  of  his  dottes  under  aaid  contract 
and  bond  and  oDntlnned  in  socb  perfonnance 
untU  tba  iBt  day  of  October,  1916,  at  which 
time  he  conveyed  all  his  Intweet  in  the  in- 
surance buglnefls  at  Bowie  and  vldnity,  o>wn- 
ed  by  him  by  virtue  of  his  appolntmeot  as 
agent  of  Oavens  &  Cage,  to  Stalling,  Thom- 
as ft  Co. ;  that  on  tbe  6th  day  of  Octobo', 
1916,  one  H.  C.  Crlm,  special  agent  of  Cra- 
vens &  Cage,  by  a  letter  of  that  date,  wrote 
said  Cravens  ft  Cage  rec(Hnmending  the  ap- 
polnbnmt  of  Stalling,  Thomas  &  Co.  as 
agents  at  Bowie  and  vicinity,  to  take  the 
place  ot  W.  B.  Bucfcner  In  said  territory, 
and  inclosing  with  audi  recommendatlMi  a 
bond  for  ^1,000,  executed  by  Stalling,  'Diixn- 
aa  ft  Go.,  it  being  stated  In  aald  lettra  that 
the  old  agency  was  discontinued.  In  this 
letter  Cravens  ft  Cage  were  requested  to 
rush  certain  supplies  to  the  new  agents,  and 
It  was  stated  therdn  that  the  new  firm 
would  assume  all  outstanding  balances ;  that 
after  the  receipt  of  aald  letter  Oavens  ft 
Cage  approved  of  tbe  acts  of  the  parties 
mentioned,  as  Indicated  by  the  same,  and 
forwarded  to  the  new  agents,  BtaOlBg, 
Thomaa  ft  Co.  certain  agency  suppllea,  audi 
as  fire  policies,  tornado  poUdea^  open  xkAI- 
des,  one  register  and  certain  cwtiflcates, 
with  instructions  to  acknowledge  receipt  of 
said  supplies,  which  request  was  compiled 
with  and  the  reotipt  forwarded  to  Cravttis 
ft  Cage. 

Tbe  undisputed  evidence  also  shows  that 
at  the  time  W.  B.  Buckner  mAA  to  Stamng, 
Thomas  ft  Go.  on  tbe  Ist  day  of  October, 
1916,  he  did  not  owe  CraTcns  ft  Oage^  nor 

th^  successors,  Cravens,  Dar^n  ft  Ralb- 
erts,  anything,  and  that  the  debt  sued  upon 
was  extracted  long  after  Qm  Bgeacj  of 
BudOm  and  Bowto  and  vlelntty  had  tsnnl- 
nated  and  had  been  1^  Cravens  ft  Cage  dis- 
continued, and  that  said  deM  ms  lAolly 
Incurred  by  Buctoier  at  Waci^  Tvx^  some  200 
or  more  miles  from  Bowie,  while  Buckner 
was  serving  as  agent  nnd^  a  new  contract 
entered  into  betwe^  him  and  Cravens  ft 
Gage;  and  that  the  term  "Bowie  and  vi- 
cinity" as  used  in  the  bond  ezecnted  by  ap- 
pellants meant  the  town  of  Bowie  and  tbat 
territory  using  Bowie  as  Its  trading  point. 

We  de«n  It  unnecessary  to  discuss  In 
detail  or  otherwise  the  theories  bo  vigorous- 
ly urged  by  counsel  for  the  respective  paz^ 
ties  in  support  of  their  resfiecttve  ctxtten- 
tlous,  as  we  have  readied  tbe  conduslon 
tbat  under  the  undisputed  facta,  as  above 
stated,  no  Judgment  could  have  been  prop- 
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erir  rendered  oUier  tliaii  «»  In  ftiTW  of  mp- 
pdlants. 

Tbat  tlie  term  "agency  for  Bowie  and  t1- 
dnity**  as  used  In  the  contract  with  Bndcner 
of  date  Hay  16,  1016,  and  the  bond  executed 
bjr  ftpptilAnts,  means  an  agency  confined  to 
tbe  town  of  Bowie  and  that  tnrltory  common* 
]y  known  as  the  trade  territory  of  the  town 
of  Bowie,  and  fliat  odb  holding  an  agency 
to  write  Ineniraace  In  a  territory  so  describ- 
ed would  be  restricted  to  the  town  of  Bowie 
and  its  trade  territory  is  ondl^ted. 

It  Is,  as  before  stated,  also  ^own  by  the 
undisputed  evidence  that  the  agency  of  W. 
B.  Bucfener  at  Bowie  and  ridnl^  bad  by 
the  mutual  consait  of  Burner  and  Graveiui 
it  Gage  ended  on  the  1st  day  of  October, 
1916,  long  before  the  debt  sued  on  was  am- 
tracted,  and  taoice  amiellants  could  not  be 
MA  liable  to  pay  said  dei>t  by  Tlrtua  of 
their  bond  executed  by  them,  which  was  glT- 
«ii  to  secure  onl^  ttie  fiUthfnl  performance 
by  Butter  of  his  obligations  under  Us  orlc- 
inal  contract  of  agency. 

What  bas  been  said  rwdered  it  umiecea* 
mrj  to  discoas  the  third  contention  at  ap- 
pdlants. 

Having  reaped  the  oandnsloBB  as  abort 
expressed,  the  Judgment  of  the  trial  oourt  is 
rereraed,  and  judgment  Is  here  rendered  for 
die  app^Ianta. 

Bereraed  and  rendered. 


BROWN  V.  KIRK  et  aL   (No.  2464.) 

(Conrt  of  (XtQ  Appeals  of  Texas.  Texarbana. 
Not.  24,  1921.) 

1.  Partttloa  «aB(2)  —  EvMesca  hsid  lassfll- 
dsat  ta  sftow  that  sliaras  tkat  parties  agreeri 
■pes  wars  so  SfOntaM  ss  to  Mtatlfy  then. 

In  an  action  of  traapasa  to  try  title,  evi- 
dcaee  hM  insafficient  to  snpport  flodin^  that 
the  parts  of  the  land  which  plaintiff  and  de- 
fendants, who  lived  together  on  the  land  and 
cultivated  and  used  the  entire  tract  as  tbeir 
borne,  were  to  take  under  an  agreement  to  dl' 
vide  it  among  them  were  so  segregated  and  aep* 
arated  as  to  identify  them,  or  tiiat  cadi  of  tho 
puties  took  poasesaion  of  aiv  parlkalar  parb 

2.  Dssds  <sg»38<3}  —  Dowriptloa  hold  Istsfll- 

dOBL 

A  descripdon  of  land  in  a  deed  as  "com- 
MeDcins  at  a  corner  on  the  W.  A  Biran  sarrey 
apposite  and  north  of  the  lot;  thence  N.  to  a 
comer  of  a  2-acre  anrvey  of  W.  A.'  Bryan; 
thence  8.  to  public  road;  thence  W.  to  a  rock 
ia  center  of  road;  thence  8.  to  a  comer  on  8. 
bomidaTy  fine  of  the  A.  H.  lAtfmore  H.  B.  8.," 
etc:,  hoM  insnffieiont  o  not  afEording  means  for 
identifying  it  so  that  its  boondaries  could  bo 
faoad  OB  tiio  groond  with  any  dtgtv  of  cer- 
tainty. 
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Avpeal  from  District  Court,  Gaas  Obvmty ; 
B.  T.  Wilkinson,  Judge. 

Action  by  Joaie  Brown  against  B.  L.  Kirk 
and  another  In  which  Bertress  Kirk  and  an- 
other were  made  parties  defendant  after  the 
death  of  R.  U  Kirk.  Jodgmoit  for  defend- 
ants, and  plaintur  aiveals.  Bavarsed  and 
rananded. 

H.  A.  O'Neal,  of  Atlanta,  for  appellant 
H.  r.  O'Neal  and  Bill  Stewart,  both  of 
Atlanta,  tm  appeUeea. 

This  was  a  statutory  action  of  trespass 
to  trjr  tklei,  commaiced  by  appellant  against 
B.  L.  Elrk  and  appellee  J.  H.  Kirk  January 
IC,  lOlfi.  B.  L.  Elrk  died  in  February,  1920, 
and  his  devisees,  appellees  Bertress  Kirk  and 
Mary  Kirk,  were  made  parties  defendant  by 
an  amended  petition  filed  by  appellant  Au- 
gust 23,  1920.  The  land  In  controversy  was 
650  acres  in  Cass  coauty,  not  otherwise  de- 
scribed in  appellant's  pleadings  than  by  ref- 
erence to  deeds  alleged  to  be  of  record  in 
said  county.  The  answers  of  appellee  con- 
sisted of  i^eas  of  not  guilty  and  the  5  and 
10  years  statutes  of  limitation. 

As  proof  of  her  right  io  recover  the  land 
appellant  at  the  trial  relied  on  (1)  a  deed  of 
R.  Rogers  and  wife,  dated  June  12,  1901. 
duly  recorded  In  Cass  county,  conveying  to 
her  and  said  B.  L.  E3rk  and  3.  H.  Elric  two 
tracts  of  land ;  one  described  as  "containing 
600  acres  less  2  acres  sold  to  Llvlngstoile,"  and 
the  other  as  152  acres,  "part  oC  the  Patterson 
and  J.  H.  Darnell  surveys,"  and  neither  of 
them  otherwise  described  than  as  being  In 
OasB  county  and  as  the  "tracts  mentioned 
and  described  in  deeds"  specified  of  record  in 
said  county,  n<me  of  which  were  offered  In 
evidence  and  made  a  part  of  the  record  sent 
to  this  court ;  and  (2)  testimony  of  witnesses 
tending  to  show  that  the  land  was  purdiased 
for  her  by  said  B.  U  Kirk  and  J.  H.  Elrk,  who 
paid  the  entire  consideration  tberefw,  $1,160, 
with  money  belonging  to  her. 

Appellees  denied  that  the  land  was  so  pur- 
chased, and  ofCered  testimony  tendlm;  to 
show  that  it  was  purdiased  by  appellant.  B. 
L.  Elrk,  and  J.  H.  Elrk  Jointly,  and  that  (the 
purchase  price  was  paid  with  $900  belonging 
to  appellant  and  |2ff9  bdon^ng  to  B.  L.  Kirk 
and  J.  H.  Kirk.  Iliey  also  ottered  testimony 
tending  to  show  (1)  that  it  was  understood 
and  agreed  between  appellant  and  B.  Lk  KIA 
and  J.  H.  Kiik  at  the  time  Hie  land  was  par> 
chased  that  &  L.  Kirk  and  J.  H.  Kirk  were 
to  expend  in  Improvements  on  the  land  a  sum 
whldi,  added  to  the  $250  they  paid  ct  the 
purchase  pric^  was  to  equal  on&-h^  thereto 
and  were  to  own  an  undivided  one-half  of  the 
land,  the  other  undivided  cne-half  to  be  own- 
ed by  appellant;  that  B.  L.  Kirk  and  J. 
H.  Kirk  made  the  Improranents  accordingly ; 
and  ^  Ouit  In  1902  fh^  and  a]K>61Ianf 
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agraed  on  a  paraUoD  of  Qie  land  whrareb;  R. 
Ij.  Kirk  was  to  take  200  acres  tb^eof,  J.  B. 
Kirk  125  acree  tbereot  and  appellant  the  re- 
maining 325  acres ;  and  that  thereafter  B.  L. 
Kirk  rendered  and  paid  taxes  on  200  acres,  J. 
H.  Kirk  125  acres,  and  appellant  325  acres. 
And  they  proved  that  on  January  7, 1916,  ap- 
pellant and  J.  H.  Elrk,  in  conformity  to  said 
agreemwt,  made  a  deed  purporting  to  convey 
to  R.  L.  Elrk  200  acres,  more  or  less,  of  the 

A.  H.  Latlmore  and  J.  H.  Darnell  snrreys, 
described  as  "commencing  at  a  comer  on  the 
W.  A.  Bryan  survey  oxfpoBit&  and  north  of 
the  lot;  thence  N.  to  a  comer  of  a  2-acrQ 
survey  of  W.  A.  Bryan;  thence  S.  to  public 
road ;  thence  W.  to  a  roci  In  center  of  road ; 
thence  S.  to  a  comer  on  S.  boundary  line  of 
the  A.  H.  Latlmore  H.  R.  S.;  thence  B.  to 
corner  at  Oby  Lee's  farm ;  thence  S.  to  a 
corner  on  the  line  of  the  Colpettee  survey; 
thence  E.  with  said  survey  to  a  comer  on  a 
staked  line  running  N.  and  S.  and  S.  back  to 
the  place  of  l>eginnlng  on  the  w.  A.  Bryan  S. 
boundary  line." 

On  special  Issues  submitted  to  ttiem  the 
jury  found:  (1)  That  appellant  and  R.  L. 
Kirk  and  J.  H.  Kirk  agreed  to  purchase  the 
650  acres  jointly,  and  that  appellant  furnish- 
ed fOOO  and  R.  L.  prk  and  J.  H.  Kirk  $250 
of  the  $1450  paid  for  it;  (2)  that  R.  L.  Kirk 
and  3.  H.  Kirk  agreed  to  make  improvements 
on  the  land  "to  aurae  their  proporHtHiate 
part  of  the  or^ilnal  consideration  paid  fOr 
the  land,"  but  did  not  do  so;  (3)  that  in  1002 
apptiOant  and  R.  It.  Kirk  and  J.  H.  Kirk 
made  a  parol  partition  ot  the  land,  irtiereby 

B.  L.  Kirk  waa  to  bare  the  200  acres  tiiereot 
described  in  the  answer  of  appellees  Bertress 
Kirk  and  Mary  Kirk,  J.  H.  Kirk  was  to  have 
the  125  acres  described  in  his  answer,  and  ap- 
pellant -was  to  have  the  remaining  325  acres, 
and  that  each  of  them  took  posseseton  of  the 
part  BO  allotted  to  him  and  her ;  (4)  that  B. 
U  Elrk  for  a  period  of  more  than  10  yeaM 
before  appellant  conunenced  her  suit  had 
"peaceable,  continuous,  and  adverse  poss^ 
sion  of  said  200  acres,  claiming,  cultivating, 
and  ntdng  and  joying  the  same,  and  that 
J.  H.  Elrk  for  a  like  period  had  like  pos- 
session, etc.,  of  the  12S  acres. 

The  aiveftl  Is  from  a  judgment  in  favor  of 
appellees  Bertress  Elrk  and  Mary  KiA  for 
the  200  acres  described  in  their  ansrer,  In 
favor  of  appellee  3,  H.  Kirk  for  the  125  acres 
described  in  his  answer,  and  In  favw  aC  ap- 
pellant for  the  *'rttnalntDg  820  acres  of  ttie 
650  acres.** 

WILLSON,  a  X  (after  statins  the  fftcts  as 
above).  The  asslgnmeaits  attacking  the  judg- 
ment as  erroneous  on  the  ground  that  the 


tegOmoay  did  not  warrant  (1)  tbe  flnding 
that  a  partltiott  tjt  the  land  was  effected  be- 
tween appellant  and  B.  L>.  KlrtE  and  J.  H. 
Eirk,  and  (2)  the  findings  tiiat  the  poeswslon 
of  B.  L.  Kirk  of  the  200  acres  claimed  by  ap- 
pellees BertreM  Elrk  and  Mary  Kirk,  and  of 
J.  H.  Kirk  of  125  acres  claimed  by  him,  waa 
"adverse"  to  appellant  within  the  meaning  <tf 
the  statute  of  limitations,  are  sustained. 

[1,  2]  There  was  testimony  snffidait  to 
support  a  flnding  that  app^nt  and  R.  L. 
Kirk  and  appellee  J.  H.  Kirk  agreed  that  B. 
L.  Kirk  should  take  200  acres,  J.  H-  Kirk 
125  acres,  and  appellant  825  acres  of  the 
650  acres,  but  the  testimony  was  not  sufficient 
to  support  a  flnding  ttiat  the  part  each  was  to 
take  was  so  segregated  and  separate*)  as  to 
identify  it,  nor  a  flnding  that  tbe  parties,  re- 
spectively, or  either  of  them,  t04^  possession 
of  any  particular  part  of  the  660  acres.  The 
testimony  was  that  aKKllant,  a  widow,  and 
her  four  children,  and  R.  L.  Eiik,  J.  H.  Eirk. 
Bertress  Eirk,  and  Mary  tiitk,  her  brothers 
and  sisters,  all  lived  together  on  the  land, 
and  cultivated  and  used  the-entlre  660  acres 
for  the  purposes  of  a  home.  No  one  of  them, 
so  far  as  the  testlmcmy  showed  to  the  con- 
trary, had  more  or  dlfferept  possesslou  of  tbe 
land,  or  any  part  of  It,  than  ^ther  of  tbe 
others  had,  until  January  7.  1916,  when  aj^ 
pellaut  and  3.  H.  Elrk  undertook  by  their 
deed  to  convey  200  acres,  more  or  less,  th«re- 
(tf  to  R.  L.  Kirk.  The  description  In  said 
deed  of  land  they  undertook  to  so  convey  Is 
set  out  in  the  statement  above.  It  Is  insoffl- 
doit,  we  think,  when  tested  by  the  most  Ub- 
»al  of  mies  applicable.  It  does  not  afford 
means  for  Identl^ing  the  land  so  that  its 
boundaries  could  be  found  <»  the  gnmnd  wilb 
any  degree  of  certainty.  Tonng  t.  Oharls; 
170  8.  W.  796,  790;  SulUvan  v.  Font,  160  S. 
W.  612.  821;  Ootluun  t.  Settegast,  4A  Tox, 
ar.  Ap^  254,  98  8.  W.  665,  689;  O&ker  t. 
Roberts,  Tl  Tex.  BDT,  9  8.  W.  686,  88T;  JXat- 
rls  V.  Hunt,  51  Tex,  809, 814.  Tbe  deed  being 
v(A6,  of  course  It  was  of  no  effect  as  soiiport 
for  any  ot  tbe  findings  eomidalned  oC  Tho^ 
fore  the  situation  of  apposes  Bertress  KIA 
and  Mary  Elrk  was  not  different  from  that  of 
mppdlee  J.  H.  Kirk.  Neltfasr  was  entitled  to 
a  judgment  awarding  the  recovery  o£  a  spe- 
dfle  part  of  the  650  acres. 

It  follows  from  what  has  hem  said  that  not 
only  should  the  assignments  referred  to  be 
sustained,  but  all  the  others  in  appellant's 
brief  (Including  the  ninth,  but  only  so  far  as 
it  is  that  the  court  erred  in  rendering  jndg- 
ment  for  Bertress  Elrk  and  Biary  Kirk),  ex- 
cept the  third,  fourth,  and  taith,  which  are 
overruled,  should  be  sustained. 

Tbe  judgment  is  reversed,  and  the  caoao  is 
ransnded  to  tb»  oomt  Maw  tm  a  imr  trlaL 
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<No.  M58.) 

San  An 


(Court  of  CSvil  App«ali  of  Texaa. 

tonic.    Dec.  21.  1821.) 

1.  Thai  «=9352(4)— liw»  M  to  neellsMw  In 
eoBaeeCloi  wnh  sprMul  of  lirs,  lho«|li  Mt  ta 
lMD*MB  of  patitio*  Mi  Mfloleat 

In  an  action  for  the.  value  of  hunber  d«- 
itroyed  by  fire,  in  which  the  petition  alleged 
ttat  dsfoidai^a  teatstor,  after  irtartlDs  a 
fire,  carelesBly  and  neglicentiy  allowed  it  to 
remain  unattended,  the  isane  whether  the  tes- 
tator nsed  such  care  aa  an  ordbutrilr  carefol 
and  pmdent  man  wonld  ase  nnder  like  or  sim- 
ilar eircnmstances  to  prevent  the  spread  of  the 
fre.  though  not  in  the  language  «t  tiie  allega- 
tiona,  waa  aiddant. 

2.  Trial  «=»260(l)— Rafiial  of  charooa  iwver- 
b4  by  that  givaa  not  error. 

The  refnsal  of  special  (barges  waa  not  error 
where  the  matters  contained  therein  were  ant* 
fidently  covered  by  the  charge  given. 

3.  TrM  «s>l20(2)— Argamont  of  ptalatHTs 
eounaal  that  ho-  knew  dofeadaafa  taatator 
wmatfld  claim  paid  held  Improper, 

In  an  action  against  an  executor  for  the 
valae  of  property  claimed  to  have  been  de- 
stroyed through  the  negligence  of  defendant's 
testator,  the  court  should  have  sustained  ot>- 
jectiona  to  the  statement  of  plaintifTs  counsel 
in  hia  argument  that  he  bad  attended  to  many 
mattov  of  bosinesa  for  the  taatator  and  knew 
ft  waa  hia  wiah  and  desira  that  plaintifl'a  daim 
■boold  be  paid;  that  if  he  had  lived  it  would 
have  been  paid,  etc. 

4.  Nogllganee  4=>2I— Oie  building  lire  liable 
for  fallura  to  exercise  ordinary  care. 

If  defendant's  teatator  built  a  fire  in  hia 
back  yard  and  fafled  to  exardse  that  ordinary 
care  and  prudence  that  he  ahonid  have  used  to 
^vant  it  from  apreadinc  to  ^aintilTa  pn^- 
crtr,  he  waa  liable  for  the  daaugea. 

Aiqpeal  from  San  Patricio  County  Court; 
J.  C  Houts,  Judge. 

Action  b7  Walter  Bay  against  Hugh  Bar^ 
ran,  executor.  From  a  Jodcment  for  vl^st- 
tittt  d^endant  appeals.  Bereraed  and*  re- 
manded. 

James  G.  Cook,  of  Slnton,  for  appellant. 

FLY,  C.  J.  This  is  a  Butt  for  damagea 
inatitoted  by  app^lee  against  appellant,  as 
the  executor  of  the  will  of  Peter  Yeager,  de- 
ceased, alleged  to  have  arls^i  out  of  the 
dastxnetion  by  Are  of  certain  lumber  plied 
in  the  back  yard  of  appeltee ;  said  fire  being 
ctmmnmicated  to  the  lumber  from  a  fire  start- 
ed by  said  Yeager  on  his  lot  and  car^essly 
and  ne^geatly  allowed  to  remain  unattend* 
cd.  It  was  alleged  that  Yeager  bad  ac- 
knowledged tiie  Justice  of  the  daim  and 
promiaed  to  pay  the  damagea  Ai^lant  an- 
swered 1^  gmeral  and  special  exceptions, 
general  denial,  and  a  plea  of  contributory 
ne^lgemce.   The  otc^tion  to  that  part  &l 
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the  petition  setting  up  the  admission  of 
Yeager  as  to  the  justice  of  the  claim  was  sus- 
tained. The  cause  was  submitted  to  tbe 
Jury  on  special  Issues,  and  on  the  responses 
thereto  Judgment  was  rendered  in  ftvor  of 
appellee  for  ¥460. 

[1 , 2]  Tbe  first  asslgnmeDt  of  error  com- 
plains of  tbs  court  In  submitting  the  follow- 
ing Issue  to  the  jtiry: 

"Did  the  said  Peter  Yeager  use  such  care  aa 
an  ordinarily  careful  and  prudent  man  wonld 
use,  under  like  or  similar  circumstances,  to 
prevent  the  spread  of  the  fire,  if  you  find  it  did 
spread,  with  which  he  was  barning  the  ants?** 


because  the  question  as  to  care  and  prudence 
of  Peter  Yeager  In  using  means  to  ptrerent 
tbe  spread  of  fire  waa  different  from  the  neg- 
ligence In  leaving  the  fire  unattended,  alleged 
In  the  petition.  We  fall  to  understand  the 
r^son  of  tbe  court  in  not  pres^tlng  the 
issue  of  negligence  in  tbe  language  of  the 
allegations,  as  requested  by  appellant,  and 
yet  we  are  of  oplnlw  that  the  Issue  was 
all  that  was  necessary.  The  first  assignment, 
and  also  tbe  second  assignment  of  error, 
which  comi^alns  of  tbe  failure  to  state  the 
issue  In  tbe  language  of  the  allegations  and 
to  give  the  definition  of  n^Ugence,  are  over- 
ruled. The  charge  of  the  court  suflScieutly 
covered  the  matters  contained  In  the  special 
charges  sou^t. 

[3]  The  third  assignment  of  error  com- 
plains of  the  actlob  of  the  court  In  permit- 
ting counsel  for  appellee  to  use  the  following 
language  In  his  closing  address  to  the  jury: 

"Gentlemen,  I  knew  Peter  Yeager  in  hia  Ufe 
time;  he  was  my  dient.  I,  as  an  attorney, 
attended  to  many  matters  of  business  for 
him;  I  know,  gentlemen,  that  it  was  Peter 
Yeager'a  wish  and  desire  that  tble  claim  of 
Mr.  Walter  Hay's  should  be  paid.  If  he  had 
lived,  this  daim  would  surely  have  been  paid 
by  1dm.  It  should  have  l>een  paid,  Just  the 
same  aa  if'  he  had  directed  its  payment  in  lila 
last  win  and  testament." 

Appellant  made  strenuous  injection  to  the 
argument  and  asked  the  court  to  stop  coun- 
sel and  Instruct  tbe  jury  not  to  consider  the 
argument,  which  the  court  declined  and  re- 
fused to  da  No  reason  for  the  action  of  the 
Judge  can  be  conceived,  especially  after  he 
had  sustained  an  exceptim  to  the  auctions 
in  tbe  petition  concerning  the  very  matter 
about  which  he  permitted  the  attorney  to  tes- 
tify, without  the  formality  of  an  oath,  to 
the  facts  alleged  and  stricken  out,  and  to 
comment  thereon.  There  can  be  but  little 
doubt  that  the  speech  affected  the  verdict  of 
the  Jury,  and  the  third  asslgument  of  error 
is  sustained. 

[4]  The  erldence  was  sutflcient  to  raise 
the  Issue  of  negligence  and  created  a  state 
of  fiictB  to  be  passed  upon  and  determined 
by  a  Jury.  If,  as  the  Jury  found,  deceased 
built  a  fire  and  failed  to  exercise  that  ordi- 
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nary  care  and  prnd«ice  tbat  be  Aonld  have 
used  to  prevent  the  fire  frcna  extending  to 
talB  neighbor's  pnqtwty  and  destroying  It,  he 
woold  be  liable  for  damages.  What  might 
Dot  be  n^Ugrace  in  starting  a  fire  in  the 
country  might  In  itself  be  negligence  in  a 
town  or  dty  where  the  lots  are  necessarily 
drcamscrlbed  In  ai»  and  the  improvements 
in  close  proxlml^  and  inflammable  material 
scattered  abont  In  most  cities  and  towns  It 
would  be  unlawful  to  kindle  fires  in  a  back 
yard  while,  as  hdd  in  this  state,  it  might  be 
j>egrfectly  lawful  to  kindle  fires  in  the  coun- 
try on  your  own  land.  Even  In  that  case  the 
pers<m  kindling  the  fire  on  his  own  land 
woald  be  h^  to  the  exerdie  of  reasonable 
care  in  confining  the  fire  to  his  own  iKOper^. 
RaUmiy  v.  Platser,  73  Tez.  117,  il  S.  W. 
160.  8  L.  B.  A.  6S0,  15  Am.  St  Bep.  771; 
PfeUTer  r.  Aue,  6S  Tes.  GIt.  App.  »8.  115 
S.  W.  800;  BaUway  v.  Moerbe  (Tttz.  Oir. 
App^)  189  8.  W.  128.  Th6  eridence  made 
a  case  for  the  Jury  and  the  fourth,  fifth,  and 
sixth  assignments  of  errors  are  overmled. 

On  account  of  the  error  in  permitting  the 
a^oment  of  whidi  complaint  is  made,  the 
Judgment  is  reversed  and  the  cause  re- 
manded. 


R.  E.  Mcdonald  go.  v.  Goldberg. 

(NO.  6654.) 

(Ooort  of  ClvU  Appeals  of  Texas.    San  An- 
tonio.  Dec.  21,  1921.  Rehearing 
Denied  Jan.  18,  1922.) 

1.  PrJsolpal  asi  agest  «s»l70(2)— Bayer  heM 
to  have  ratlftei  erdsr  fllvan  by  hia  elerks. 

Where  defendant's  darka  ordered  goods 
from  plaintUTa  salesman,  sabject  to  confirma- 
tioa  1^  defendant,  and  defendant  never  repudi- 
ated Uie  purcbaae,  but  wrote  plaintiff  tbat  the 
goods  would  be  paid  for  on  receipt,  if  they 
came  up  to  the  sample,  and  on  arrival  of  the 
goods  paid  the  freight  thereon  and  received 
the  goods,  though  he  had  previously  notified 
plaintiff  that  they  weald  not  be  received  be- 
cause of  delay  in  transportatlMi,  be  ratified 
and  confirmed  the  acts  oC  hia  darks. 

2.  Sales  «=3ll7— No  oaaoallathHi  Heeaaae  of 
oarrler'a  delay  Is  dellveiy  ef  |ooda  oonal|tad 

to  beyer. 

Where  gooda  a<dd  were  delivered  to  a  car- 
rier, consigned  to  the  buyer,  they  became  hia 
property,  and  while  dday  In  trsnaportatlon  by 
the  carrier  rendeied  it  liable  to  the  buyer  for 
any  damages  reaolting  therefrom,  it  did  not 
authorise  the  buyer  to  cancel  the  pnrchaae  of 
tlie  goods. 

Appeal  from  Maverick  Oonnty  Court;  W. 
A.  Bonnets  Judge, 

Action  the  R.  a.  Md^onald  Oompany 
Against  Ed.  G<ddbeEg.  From  a  Judgment  for 
datfeodaat,  tfaintiff  appeals.  Bevmed  and 
mdered. 


^•Fwattsv 


Ben  T.  King,  of  Eagle  Pass,  for  app^ant 
J.  B.  Murray,  of  Eagle  Pass,  for  apvellee. 

FLT,  a  J..  This  soli  was  instituted  ap- 
pellant to  recover  of  aiqpellee  on  an  Itemized 
aconmt  for  merdiandise  sUiqped  to  anpcUee 
of  the  value  of  $406.26.  The  decision  ct  the 
case  turned  on  whether  appellee  baA  eon- 
firmed  the  order  for  the  goods  made  tiy  his 
lAertM.  Tbi  Sxay  found  that  be  liad  no^  but 
that  he  had  paid  certain  fr^ht  on  the  coods 
amounting  to  ^4.91.  The  court  rendered 
judgment  that  appellant  take  nothing  by  Its 
suit,  and  that  app^ee  recova  of  it  the 
amount  of  the  fr^^t  paid  by  him. 

[1]  The  evidaice  showed  that  aiw^iw 
bad  not  ordered  the  merchandise,  nor  bad 
he  authorized  his  clerks  to  order  the  same^ 
but  tliat  he  ratified  the  order,  and  when  tlie 
goods  arrived  an^ellee  paid  the  tt^ght  on 
them  and  stored  them  In  Eagle  Pass.  ^Cbm 
goods  were  ordered  from  a  traveling  sales- 
man of  appellant  by  derks  of  ai^Uee.  Tbm 
order  was  made  on  E*ebruary  2, 1620,  and  the 
order  was  given  subject  to  confirmatiou  by 
appellee.  Appellee  was  absmt  at  the  tlme^ 
and  did  not  return  until  March  10.  The 
merchandise,  consisting  of  shoes,  was  shipped 
by  appellant  on  February  6  and  28,  but  did 
not  arrive  in  Eagle  Pass  until  June  17,  1920. 
On  March  2{K  1920,  after  ai^lee  had 
learned  from  bis  clerks  that  the  order  had 
been  given,  and,  after  several  statemrats  of 
the  accounts  had  been  sent  him  by  aiq;»ellant, 
he  wrote: 

can  assure  you  that  upon  receipt  of  your 
goods,  and  if  same  comes  up  to  the  aample,  I 
will  maQ  yon  diech  Immediately." 

On  May  31  he  wrote  that  he  would  not 
take  the  goods,  because  of  the  delay  in  re- 
caving  them.  Nothing  was  written  by  him 
Indicating  any  desire  to  repudiate  the  <aHer 
made  by  the  clerks,  but,  on  the  other  hand, 
be  ful^  ratified  their  act  and  agreed  to  pay 
for  the  shoes  upon  their  arrival.  Ha  &ot 
on^  alleged,  but  swwe,  that  if  ttie  goods 
had  arrived  invmptly  he  wouM  have  ac- 
cepted them.  He  afterwards  paid  ttie 
freight  and  rec^ved  the  goods,  and  still  has 
them  in  his  possesdon.  Apprise  never  did 
repudiate  the  purdiase  by  his  darka,  but 
ratified  and  confirmed  their  acts  In  the  prem- 
ises. 

[S]  The  only  Issue  in  tbla  case  maAe  by  the 
^eadlogs  was  whether  Om  pnrcbaw  was 
ratified  by  appellee,  and  tbe  entire  testinKmy 
shows  that  it  was  folly  ratified.  When  the 
gooda  war*  shaved  from  Boston  by  ftpi»^ 
lant,  consigned  to  'ivg^cUesh  they  beeame  liis 
property,  as.  the  Intoitlon  <tf  the  purtlsa 
clearly  Indicated.  The  general  rul^  wUdi 
would  ^evall  In  this  case,  is  that  the  effect 
of  a  consignment  of  goods  la  to  TOSt  tb* 
property  in  the  conslgiMa.  Snnuncrs  v. 
Bfills,  21  TcK  rr ;  Ohals    Harx,  65  Tks.  «d» ; 
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QnAt  r.  ScUgman,  82  S.  W.  088 ;  Efarenberg 
T.  Guerrero.  226  S.  W.  86;  Central  BaleB 
Co.  V.  Bverybody'B  Garage,  229  S.  W.  880. 
If  the  goods  were  promptly  delivered  to  the 
carrier,  as  the  evidence  Indicates  they  were, 
they  then  became  the  prop^ty  of  appellee, 
and,  if  tbey  were  not  promptly  deliTereid,  the 
carrier  would  be  liable  to  the  consignee  for 
any  damages  resulting  from  the  delay.  Ap- 
pdlee  coold  not  cancel  the  pnrchase  because 
of  the  negligence  of  the  carrier.  Appellee 
testified  that  the  goode  were  consigned  to 
Mm,  and  the  bills  uf  lading  s^t  to  him. 
The  goods  were  his,  and  he  should  pay  for 

The  Jndgmmt  la  reversed,  and  Judgment 
here  rendered  that  appellant  recover  of  ap- 
pdlee  the  sum  of  $M8.25.  with  6  per  cent 
tntarast  from  June  17,         and  «U  costs. 


PAYNE.  AlSIrt,  V.  8AUNDER8.  (Ns.  2476.) 

(Conrt  of  OItII  Appeals  of  Texas.  Trrartsns 
Dec.  22.  1921.) 

Railroads  ^>4f0— Lhbte  for  stock  negllgenthr 
kllM. 

A  nllToad  is  UaUe  for  the  valae  of  an  anl- 
BBl  fclDed  at  a  erosdng  throngli  se^lgent  op- 
eration of  a  train. 

^I>eal  from  Harrison  Oonnty  Court;  W. 
H.  Strokgth,  Judge. 

Actioa  by  N.  W.  Saunders  against  John 
Bartm  Payn^  Agent  Judgment  for  plain- 
tifl;  and  defendant  aj^eals.  AlBnned. 

Hall.  Brtnrn  ft  Ball,  of  Marsball,  for  Bjf- 
pellant 

JfAn  W.  Scott,  of  HarsbaU,  fbr  appellee. 

HODGES,  J.  ^TUs  suit  originated  In  a 
Justice  conrt  of  Harrison  county,  and  the 
aK>eal  la  a  Judgment  against  the  gor- 
nunent  agent  of  the  United  States  Hallway 
Administration  ftnr  the  value  of  an  animal 
killed  at  a  crossing.  The  Jury  found  that  the 
uning  was  the  proiimate  result  ot  the  neg- 
Ugent  operation  of  a  train,  and  the  evidence 
Is  solBcient  to  Justify  that  finding.  The  judg^ 
nuDt  will  therefore  be  aflBrmed. 


EDWARDS  V.  FIRST  NAT.  BANK  OF  MIS- 
SION at  al.    (No.  665S.)* 

(GoQrt  of  Ofvll  Appeals  of  Tuas.   San  A»> 
tonlo.   Dec.  2L,  1921.  Behearing 

Denied  Jan.  U,  1922.) 

Partierthtp  «=>279— Bank  held  warrastsd  la 
■Mag  pnwseds  of  sale  of  dissolvad  6ra's 
prsHrty  to  former  partner. 

"Where  plaintiff  wrote  to  the  president  of  a 
bank  having  a  note  second  by  mortgage  on  60 


bales  of  broom  corn,  and  told  him  to  lell  the 
com  and  apply  the  proceeds  vn  the  Indsbtod- 
ness,  and  to  give  any  sDrplns  to  <me  who  had 
been  a  partner  with  plaintiff  in  the  ralsbif 
of  the  crop,  and  the  president  sold  an  additlMul 
25  bales  tiiat  were  stored  with  the  mortgaged 
property,  and  gave  the  proceeds,  after  satia- 
fying  the  indebtedneBS,  to  plaintiff's  former 
partner,  Md,  that  the  hank,  which  did  not  take 
possession  of  the  broom  oom  or  sell  it,  was 
warranted  in  givii^  sot^  sttrplus  fmids  to  plain- 
tiff's former  partner,  never  having  been  no- 
tified that  the  partnership  had  been  dissolved, 
or  that  the  agency  did  not  stUl  exist 

Appeal  from  District  Court.  Hidalgo  Coun- 
ty ;  Hood  Boone,  Judge. 

Action  by  Enoch  Edwards  against  tbe  First 
National  Bank  of  Mission  and  others.  Judg- 
ment for  defendants)  and  plain tltf  aneala. 
AfBrmed. 

H.  Soodgraas.  (tf  Beevllle,  fbr  appellant 
W.  J*.  Dawson  and  H.  V.  Bishopt  both  oC 
Hlssiwi,  for  ajppellees. 

FLY,  a  J.  This  Is  an  action  Instituted  by 
appellant  against  the  First  Natlnial  Bank  of 
ATlssion  and  ^Ikes  Bros,  to  recover  the  value 
of  75  bales  of  broom  com  anwopriated  by 
them.  The  cause  was  tried  by  the  court  a 
jury  being  waived,  and  judgment  rendwed 
that  appellant  take  nothing  by  bis  suit  and 
pay  all  costs. 

The  evidence  shows  that  appellant  was  in- 
debted to  the  bank  In  the  sum  of  (1,800, 
which  was  evidenced  by  two  promissory 
notes,  one  for  (800  and  the  other  for  $1,000, 
and  to  secure  tbe  last-mentioned  note  had 
given  tbe  bank  a  mortgage  on  50  bales  of 
broom  com,  which,  together  with  25  other 
bales,  were  stored  In  Mission,  Tex.,  and  ap- 
pellant left  also  a  note  for  $1,250,  executed 
to  him  by  J.  S.  Franz,  as  collateral  security, 
and  also  had  $183  in  cash  on  deposit  in  said 
bank.  The  notes  executed  by  appellant  be- 
came due,  and  appelant  wrote  to  D.  J.  Wood, 
Oresldent  of  tbe  First  National  Bank  of  Mis- 
sion, for  him  and  Franz  to  sell  50  bales  of 
the  broom  com  in  Missi9n  belonging  to  ap- 
p^ant;  and  pay  off  Ills  indebtedness  to  the 
bank,  and  turn  the  balance  over  to  Tranz. 
Appelant  also  vrote  to  Franz  to  pay  off  the 
two  notes  held  by  the  bank  against  ai^ttilant. 
Fran^  who  had  be«i  a  partner  of  appelant 
In  raising  the  broom  corn,  daimed  one  third 
in  his  own  right  and  another  third  that  be 
had  bought  from  a  third  partner.  He  sold 
tbe  SO  bales  of  bronn  com  and  paid  off  part 
of  the  debt  due  the  bank.  The  bank  totrik  no 
part  In  Uie  sale  of  the  broom  corn.  Tbe 
remaining  25  bales  of  broom  com  were  sold 
to  Spikes  by  Williamson,  the  agent  of  appel- 
lant, and  the  money,  on  WiUiamson's  Instruc- 
tions, was  paid  over  to  the  bank,  and  the 
balance  remaining,  after  paying  the  rest  of 
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the  d^t  miB  by  fbe  latter  tamed  over  to 
Franz,  yrtio  was  tboof^t  b7  tlie  bank  and 
■Spikes  to  be  -the  partner  of  appelant,  aa  he 
bad  been  and  no  notice  of  any  dlssolntlon  of 
the  partnership  ever  given.  The  letters 
wrlten  by  appellant  to  the  bank  conflnned  tbe 
latter  In  the  belief  that  appellant  and  Franz 
were  stiU  partners,  and  that  Franz  had  the 
dl^Bitlon  of  aU  the  money  ovear  and  above 
the  sum  required  to  pay  tbe  notes.  Appel- 
lant, after  fbe  sale  of  the  broom  com,  wrote 
Spikes: 

"I  wrote  Mr.  Wood  a  letter  authoriring  him, 
and  Mr.  Franz  to  sell  the  broom  com,  if  they* 
could  get  fair  price,  and  to  take  up  my  notes, 
one  for  $800  and  one  for  |1,000^  with  the  pro- 
ceeda." 

The  bank  did  not  take  posses^m  of  tbe 
broom  com  or  sell  It  Appellant  did  not  In- 
form tbe  bank  that  his  partnership  with 
Franz  had  been  dla solved,  but,  on  the  other 
hand*  seemed  on  micb  terms  with  Fmnz  fliat 
it  was  desired  that  he  sell  the  broom  com, 
pay  off  the  notes,  and  appropriate  the  bal- 
ancBi  If  any  one  was  to  blame  for  Franz  ap- 
prcq^ttng  the  money,  it  was  not  appellees, 
bat  appellant  himself,  who  made  It  possible 
for  Franz  to  come  into  poss^ton  of  the 
money.  If  the  26  bales  of  broom  com  had 
any  value,  the  statement  of  facts  falls  to 
indicate  it  After  the  sale  of  tJie  50  bales  of 
broom  com  $800  remained  unpaid  on  tbe  two 
notes.  AU  the  acts  and  conduct  of  appellant 
tend  to  show  that  the  partn^ship  between 
Franz  and  appellant  was  In  full  force  up  to 
and  after  the  time  that  the  broom  com  was 
sold  to  Spikes.  Franz  acted,  not  only  within 
the  scope  of  the  partnCTshlp,  but  also  witliln 
the  scope  of  the  agen<7  created  by  appellant 

The  Judgment  Is  affirmed. 


NEW80M  V.  STATE.    (No.  6662.) 

(Conrt  of  Civil  Appeals  of  Tezaa.    San  AA- 
tonio.  Dec.  21,  1^1.  Beheazing 
Denied  Jan.  18,1922.) 

1.  Appeal  and  error  <3=s>7IO(l)— Only  fnada- 
rneatal  errors  appareat  on  record  considered 
without  asBignment  of  errors. 

Where  no  error  "la  assigned,  the  Conrt  of 
<Kva  Appeals  ia  anthorized  to  consider  only 
snch  errors  as  are  fundamental  and  apparent 
«i  the  face  of  the  record. 

On  Motion  for  Rehearing. 

2.  Attorney  and  client  «=354— Verdict  la  dis- 
barment ease  need  not  speellloally  flnd  frand- 
nlent  or  dtohonomble  oondnct  or  malprae- 
tloa. 

Under  Ber.  8t  arts.  825-880,  providing  for 
tiie  disbarment  of  attorneys  guUO^  of  fraudu- 
lent or  AshottoraUe  oondnct  or  malpractice. 


and  preseribinc  the  proceduxa,  It  was  not  acees- 
aary  for  a  verdlet  fluffing  defendant  gnfltr  •> 
charged  in  the  complaint  to  find  apedfladly  that 
defendant  was  guilty  of  fraudulent  *or  dishwi- 

orable  conduct  or  malpractice. 

Appeal  from  District  Court,  Gonzales 
County;  U.  Kennon,  Judge. 

Suit  by  T.  B.  Newsom  agataist  the  State. 
From  a  Judgment  of  dlamlsHal^  plalntitt 

peals.  Affirmed. 

J.  B.  Newsom,  of  Houston,  in  pro.  per. 

SMITH.  J.  On  January  25i  1904,  a  judg- 
ment was  rendered  in  the  district  court  of 
Gonzales  county  adjudging  appellant  guilty 
of  "fraudulent  and  dishonorable  conduct  and 
malpractice,"  revoking  his  license  to  practice 
law,  and  disbarring  him  from  practicing  his 
profession  in  the  courts  of  the  state.  The 
Judgment  was  based  upon  the  verdict  of  a 
jury.  No  appeal  was  tak^  from  this  Judg- 
ment On  June  22,  1921,  appellant  filed  a 
suit  in  tbe  same  court  to  set  aside  tbe  for- 
mer Judgmrat  A  general  defiiurrer  to  the 
petition  was  sustained,  tbe  plaintiff  declined 
to  amend,  the  suit  was  dismissed,  and  this 
appeal  Is  from  the  judgment  of  dismissal. 

No  assigoments  of  error  were  filed  in  the 
trial  court,  and  none  are  contained  In  ap- 
pellant's brief,  appellant  being  content  to 
simply  assert,  as  a  proposition  following  a 
meagre  statement  of  the  nature  and  result  of 
the  suit,  that — 

"A  Judgment  void  upon  its  face  is  subject  ta 
an  attack  at  any  time*  regardless  of  the  stat- 
ute of  limitation.'* 

This  proposition  is  followed  by  no  state- 
ment, except  a  reference  to  tbe  Judgment 
sought  to  t>e  set  aside. 

[1]  No  error  being  assigned,  this  court  is 
authorized  to  consider  only  sudi  errors  as 
may  be  fundamental  and  apparent  upon  the 
face  of  the  record.  If  the  general  demurrer 
was  Improperly  sustained,  that  w^uld  be 
such  an  error  as  could  be  here  considered. 
But  we  have  carefully  examined  the  petition, 
and  are  quite  clear  that  the  general  demur- 
rer thereto  was  properly  sustained.  This 
conclusion  leaves  nothing  else  to  be  consid- 
ered, and  the  Judgment  of  the  trial  court 
must  be  affirmed. 

Affirmed. 

On  Motion  for  Btiiearing. 

[2]  Appellant  grounds  his  canplaliil^  both 
in  his  brief  and  in  his  motlaa  ftir  rduarlng, 
upon  the  contention  that  the  Judgment  by 
which  he  was  disbarred  is  void  upon  its  fscse. 
In  that  it  anMars  from  the  zeccvd  Oat  tbax 
was  no  affirmative  finding  br  tbe  Jury  that 
he  was  guilty  of  fraoduloit  or  4isbonwabLe 
conduct  or  malpractice,  and  that  sutdi  affirm- 
ative finding  was  essential  to  a~  Jodgmmt  of 


4a»For  oUw  etam  —  smm  topic  sad  KBY-MUHBaa  In  aU  KySviabmA  DIgmta  sad  Imtum 


Digitized  by  Google 


Tbx.) 


TIB8T  NAT.  BANK  OF  HAHSHALIi  t.  AIjEXANDER 
(IM  8.W.) 


dlibarmenL  In  defieranoe  to  tijiiDtSlxata  aiK 
parent  earneBtnesB  «f  b^ef  In  bis  eontanttoa, 
we  wni  briefly  dlscDBB  tbe  matter. 

Tbe  statoteB  (Her.  St.  art.  825  et  seq.)  pro- 
Tide  tbe  method  of  procednre  mider  which  an 
attorney  may  be  disbarred.  It  is  there  pro- 
vided (article  325)  that— 

"Any  attorney  at  law  wl^o  shall  be  t^Otj  of 
aor  frandnleDt  or  dLBhocorable  condnct,  or 
of  any  malpractice,  •  •  •  nuij  be  anapend- 
ed,  or  his  license  may  be  raroked  the  db- 
trict  court,"  etc. 

In  artlele  326  It  Is  pnntded  tbat.  If  com- 
plaint be  made  to  the  district  court  by  a 
practicing  attorney,  etc.,  of  sndi  conduct  or 
malpractice,  such  court  shall  order  the  of- 
fndlng  attorney  to  be  dted  to  show  cause 
why  liSs  license  should  not  be  suspaided  or 
xeroted,  and  articles  827,  328,  and  329  pro- 
Tide  the  method  l^y  which  complaint  is  made, 
aoTice  had,  and  trial  conducted.  All  these 
utides  appear  to  hare  been  strictly  complied 
with  in  this  cas&  It  is  then  provided  in  ar- 
ticle 330: 

nf  the  attorney  be  found  KnDty  •  *  •  the 
said  court,  by  proper  order  entered  on  the  min- 
ntea,  may  •  •  *  revoke  it  [bia  liemaa]  en- 
tirdy.** 

In  this  case  the  verdict  of  tbe  Jury,  under 
amwoprlate  instructlcms.  was  that  "We,  the 
Jury,  find  tbe  defendant  guilty  as  charged  Id 
the  complaint,"  and  Judgment  was  thereup- 
on rendered  and  entered  in  the  minutes  en- 
tirely revoking  appellant's  license.  It  wUl  be 
observed  that  there  Is  no  requirement  that 
tbe  jury  spedflcally  find  the  defendant  guilty 
of  frandnlent  of  dishonorable  conduct  or 
malpractice.  In  article  329  it  Is  provided 
idmply  tbat  the  case  shall  be  tried  by  a  Jury 
*in  like  manner  as  other  cases,"  and  in  artl- 
^  330  it  is  provided  that,  If  tbe  attorney  be 
found  "guilty,"  the  court  shall  enter  Judg- 
ment thereon,  revoking  or  suspending  the  U- 
esBse.  That  procednre  was  precisely  fol- 
lowed In  all  respects  in  this  case. 

The  motion  for  rehearing  Is  overruled. 


FIRST  NAT.  BANK  OP  MARSHALL  T. 
ALEXANDER  et  aL  (No.  2466.) 

(Conrt  of  Civil  ^peals  of  Texas.  Texarkana. 
Dee.  8,  192L  Behearing  Denied  Jan.  12, 
1922.) 

I.  QamMMieiit  «sai77  — No  liiflinNt  aoalaat 
■mlskoa  latll  Jidgmat  agalast  orialul 
fMbut. 

No  judgment  can  be  rendered  against  a 
gacriAea  mtil  a  judgment  which  will  protect 
him  baa  been  rendered  against  the  origlaal  de- 
fuadu^ 


2.  Partnership  ^191— Cuwt  fee  tMd  at  m 

legal  entity. 
A  partnership,  not  being  a  legal  entity,  can- 
not be  sued  as  saoh,  and,  in  order  to  support  a 
personal  Judgment  against  the  members  com- 
posing a  partnership,  or  to  subject  partnership 
property  to  the  payment  of  a  partnership  debt, 
OQP  or  more  of  tbe  partnera  must  be  served 
with  legal  notice  of  the  suit,  under  B«v.  St. 
art.  1883. 

3.  Judgment  «=950Z  —  Jadgmeat  agsiast  SOU' 
sxistent  eorporatlon  a  Hlllty. 

A  judgment  apparently  against  a  corpora- 
tion, although  valid  on  Its  face,  is  a  nullity 
where  no  corporation  cxlstB. 

4.  Garnishment  «=3l24— Garnishee  M*  eatl- 
Hed  to  ftttaok  Jadtnent  agalnt  partHfsMp 
sned  as  a  osrporatlon. 

Where  a  partnership  was  aned  aa  a  cor- 
poration, and  process  was  aerved  only  on  an 
agent,  and  not  a  member,  and  jadgment  was 
had  against  it  aa  such,  a  gandBbee  holding  f  onda 
of  tbe  partnership  was  entitled  to  ehow  that  tbe 
owners  of  such  funds  were  not  parties  defend- 
ant to.  the  proceeding  in  whicb  the  judgment 
was  rendered;  sach  a  defense  being  no  attack 
on  the  judgment  Itself. 

5.  Jadoneat  «a»497(2)'-Conrt  oaanot  give  It- 
self Jnrlsdlotlon  by  improper  record  where 
sheriff's  return  shows  Insafflclent  service. 

Unleea  a  court  haa  jurisdiction,  it  can 
never  make  a  recoid  which  imports  oncontrol- 
lable  verity  to  the  party  over  whom  it  has 
usurped  Juriadiction,  and  he  ought  not  to  be 
estopped  from  proving  any  bu^  v^iidi  goes  tO' 
establiab  the  inoof  ^  a  plea  alleging  want  of 
judsdiction:  and  tbe  n^ty  of  a  jadgment 
against  a  partnership  was  apparent  upon  the 
face  of  the  record  where  the  return  of  the 
sheriff  on  citation  showed  that  service  waa  had 
only  upon  an  agent  of  the  partnerehip,  and 
not  upon  the  members  thereof,  notwithstanding 
a  false  record  of  the  court  regarding  service  of 
citation. 

Appeal  from  Harrison  County  Court;  W. 
H.  Strengtii,  Judge. 

Action  by  A.  G.  Alexander  and  another 
against  the  Rhodes  Company  and  the  First 
National  Bank  of  Marshall,  garnishee;  From 
a  Ju^ment  against  it,  the  garnishee  appeals. 

Beversed  and  remanded,  with  instructions. 

Hobart  K^,  of  Marshall,  for  appelant 
A.  O.  Garter,  of  ItenAall,  fnr  apptfleen. 

HODGES,  J.  This  Is  a  garnishment  pro- 
ceeding, laie  record  shows  the  following 
facts:  In  June,  1919,  the  app^ees,  A.  O. 
Alexander  and  August  O.  Carter,  filed  a  suit 
In  the  Justice  court  of  Harrison  county,  Tex., 
against  Bhodes  Company,  described  aa  a  pri- 
vate corporation  incorporated  und«  Che  laws 
of  Colorado.  Gltatlim  was  lasoed  directed  to 
the  thBtUt  of  Sallaa  oonnty,  commanding 
him  to  summon  Rhodes  Company,  a  corpora- 
tint  duly  Incorporated  under  tbe  laws  <tf  Got- 
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M-ado,  wltti  I*.  S.  Eutmaa  as  Its  agent  In 
tbe  state  of  Texas,  at  Dallas,  Tex.,  to  be  and 
epprar  before  tbe  Jtistlce  of  tbe  peace  in  Har- 
rison county  on  the  8tb  day  of  September, 
1019,  to  answer  the  complaint  of  Alexander 
and  Carter,  as  i^ntlfiFs,  against  "Rhodes 
<;<Hnpany.  a  oorporatton,"  as  defendant  The 
-sttit  VBs  described  as  an  Ind^tedness  of 
4180.49  doe  for  certain  expenses  Incurred  in 
b^alf  of  the  defendant,  Rhodes  Company. 
Tbe  return  of  the  sheriff  showed  that  the  ci- 
tation was  served  on  the  20th  of  August, 
jare,  by  delivering  a  copy  of  the  writ  to  F.  E. 
'ttastman,  agent  and  manager  of  "Rhodes 
Compdxiy,  a  corporation,"  at  Dallas  In  Dallas 
county.  Tex.  On  Septraaber  8,  1919.  Judg- 
ment by  default  was  rendered  against 
"Rhodes  Company,  a  corporation,"  for  the 
amount  sued  for.  The  judgment  recited  that 
Rhodes  Cconpany,  although  legally  and  duly 
served  with  dtatlon,  failed  to  appear,  but 
made  default,  and  was  entered  against 
"Rhodes  Oonipany,  a  corporation."  , 

On  September  21,  1920,  August  G.  Carter, 
one  of  tbe  plaintiffs  in  the  suit  above  men- 
tlMied,  filed  an  ainplifation  in  the  Justice 
court  for  a  writ  of  garnishment.  The  affida- 
vit recited  the  fact  tbat  a  Judgment  had  been 
recovered  against  "Rhodes  Company,  a  cor- 
lioratlon";  tbat  be  had  reason  to  believe, 
and  did  believe,  that  the  First  National  Bank 
of  Marshall,  the  appellant  in  this  suit,  had 
in  Ita  bands  effects  belonging  to  "tbe  defend- 
ant" On  the  same  day  a  writ  of  garnish- 
ment was  Issued  npon  that  application,  re- 
dtlng  Uiat  Alexander  and  Carter  bad  recover- 
ed a  Judgment  "against  Rhodes  Company,  a 
corporati<m,''  for  the  sum  of  $1:91.30,  with 
Interest  and  costs  of  suit;  Qiat  tbe  Judgment 
was  due  and  onaatlsfled,  etc.  It  commanded 
tiie  officer  to  summon  tbe  First  National 
Bank  of  Marshall  to  answer  what,  if  any- 
thing, it  was  Indebted  to  the  "said  Bbodes 
t'ompany,**  and  was  whea  the  writ  was  serr- 
(■(1  upon  it  and  what  effects.  If  any,  of  "the 
said  Btaodea  Company"  it  had  in  its  possea- 
ston,  and  had  when  the  writ  was  served  upon 
It,  etc.  The  bank  answered  In  due  time,  de- 
nying that  It  was  indebted  to  Rhodes  Com- 
pany, a  corporation,  in  any  amount,  or  had 
in  Its  poMseBSlon  any  ^ects  belonging  to  said 
"Rhodes  G<mipany,  a  oorporatlott."  The  ap- 
pellees, Alexander  and  Carter,  filed  tbe  fol- 
lowing controverting  affidavit: 

"Now  come  the  plaintiirB  A.  C.  Alezandsr  and 
Augnat  O.  Carter,  and  for  answer  to  the  orig- 
inal answer  of  the  ganiisbee,  the  First  National 
Bank  of  Marshall,  Tax.,  say  that  they  have  good 
reason  to  baliere,  and  do  believe,  that  the  an- 
swer of  the  said  garnishee  is  bicorrect;  said 
garnishee  was  indebted  to  the  defendant 
Rhodes  Company  at  the  time  of  the  service  of 
the  writ  of  gandshment  for  the  reason  that 
at  said  date  aald  garnishee  had  fnnda'  in  ita 
possession  beloaging  to  Rhodes  Company,  and 
that  aald  Bhodea  Company  waa  the  same 
Rhodes  Oempany  agafaist  whom  pbdntlffs  bad 


r  procorsd  JodtBunt  In  tUs  eonrt  In  caaae  No. 
1884,  on  8th  day  of  Beptsaiber,  1919.  and  that 
said  judgment  is  valid  and  sobaUrtiBf  against 
the  said  Rhodes  Company  since  such  date  and 
at  this  time,  and  that  althoogfa  said  company 
now  claima  to  be  a  partnerahip,  yet  it  la  the 
aame  identical  business  with  which  plaintiffs 
dealt  and  procared  Judgment  against  as  a  cor- 
poration, which  is  res  adjodieata  as  to  its 
atatus  in  ao  as  this  Utigatlttn  Is  cwwcnod 
and  valid  and  bindii^  ^elnst  tba  assets  of  said 
company,  be  It  a  coxperation  or  a  partnership 
in  fact 

"That  gamlahment  in  this  cause  is  after  judg- 
ment, and  neither  garnishee  nor  defendant  can 
complain  of  the  validity  or  invalidity  of  such 
judgment  in  this  proceeding  collateral  to  the 
main  suit  but  such  judgment  imports  absolute 
verity.  Wherefore  plnintiflfa  pray  judgment 
against  garnishee.** 

Tbe  evidence  showed  that  on  the  date  tbe 
writ  of  garnishment  was  served  upon  tbe  ap- 
pellant it  had  received  from  tbe  Marshall 
Wholesale  Qrorery  Company  the  sum  of  $822.- 
04,  which  was  to  be  placed  to  tbe  credit  of 
Rhodes  Company;  and  {wesumably  tbe  writ 
was  sued  out  for  tbe  purpose  of  reaching  tbat 
deposit.  The  evldmce  established  without 
dispute  tbat  the  Rhodes  Company  mentioned 
In  tbe  transaction  above  referred  to  was  not, 
and  had  never  be^,  incorporated,  but  was  a 
partuersblp  composed  of  H.  D.  Crandell  and 
jj.  Ij.  Melcher.  both  of  whom  resided  In  the 
state  of  Colorado.  They  had  a  bran<4i  busi- 
ness bouse  in  Dallas.  Tex.,  under  the  manage- 
ment of  F.  B.  Sastmau,  an  agent.  Up<m 
those  facts  tbe  trial  court  rendered  a  Judg- 
m&it  against  the  ai^llant  bank. 

[1-4]  It  is  well  settled  that  do  Judgment 
can  be  rwdered  against  the  ^misbee  until 
a  Judgment  which  will  protect  him  has  first 
been  rendered  against- the  original  defend- 
ant Son  Mutual  Ins.  Ca  v.  Setilgson  &  Oo^ 
69  Tex.  8;  Shoenialc»  t.  Face  et  al.,  41  8. 
W.  498.  I 

The  question  presoited  la,  wm  tbe  de- 
fault Judgment  rwdered  In  the  JnatloB  oonrt 
m  1919  against  "Bbodea  Gompanr,"  sued 
and  cited  for  trial  as  a  eorporation,  protect 
the  appellant  bank  against  tbe  future  demand 
of  Oranddl  and  Meldbor  for  the  payment  of 
the  sum  deposited  to  their  credit  by  the 
Marshall  WhfAeeale  Orocery  Company?  We 
are  of  the  opinion  ttiat  It  woaM  not  TRiat 
suit  waa  against  a  corperatlon  by  its  corpo- 
rate name,  and  process  was  served  only  090a 
an  agent  alleged  to  be  the  rcpresaitatlTe  of  a 
corporation.  On  its  face  that  Judgment  la 
valid  against  such  a  corporation,  if  there  was 
(mft  It  none  existed,  titie  Judgment  to  a 
nnUlty  because  against  a  mythical  poaon. 
A  partnership,  not  being  a  legal  entity,  can- 
not be  sued  as  such.  In  order  to  support  a 
personal  Judgment  against  the  members  com- 
posing a  partnership,  or  subject  partnnahlp 
property  to  the  payment  of  a  partnership 
one  or  more  of  tbe  partners  aoust  be 
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anred  wltb  legal  noUca  ot  tiie  nilt  Bev. 
Gir.  Stat  art  1863.  In  this  tnwtiiiiwi  nitf  ttier 
ot  tb«  portnen  ms  aerred  ^tb  proeeaa.  It 
also  app«an  team  tbe  evidence  that  tb^ 
were  nonresidents  b^ond  Ibe  readi  of  the 
trlid  court,  and  fbr  Ibat  reason  Ibe  coart 
had  no  poww  to  rmder  a  personal  Jndsment 
againat  them  either  indivldnally»  or  as  a 
partnership.  The  orltfbial  judgment  may  be 
Talld  against  the  parties  soed,  the  corpora- 
tion, bnt  It  is  not  tdndlug  on  Grandell  and 
Mdcher,  parties  who  were  not  sned.  It  la 
tme  that  a  garnishee  cannot,  In  a  proceed- 
ing of  this  character,  attack  the  maip  Judg- 
ment  for  Irregularlttea  which  render  It  <mly 
▼cddable,  but  It  did  have  the  right  to  show 
that  those  whose  fonds  It  held  were  not  par* 
ties  defendant  to  tbe  proceedings  In  which 
that  Judgment  was  rendered.  Such  a  de- 
fense is  no  attack  upon  the  judgment'  Itself. 
A  failure  to  make  that  defense  when  avail- 
able wonld  subject  tbe  gamiahee  to  a  double 
recovery. 

[C]  But  even  if  the  proeeedbig  In  the  Jus- 
tice court  ooold  be  treated  as  a  Judgment 
against  the  partnerahip  known  as  "Rhodes 
Ciompany,"  Its  nullity  Is  apparent  upon  the 
face  of  the  record.  In  Harris  v.  Hardeman, 
14  How.  384, 14  L.  Ed.  444.  It  Is  said: 

"UhlesB  B  court  baa  jurisdiction,  it  can  never 
make  a  recmrd  which  imports  useontrt^aMe 
verity  to  the  party  over  whom  It  has  usurped 
jurledlctton,  and  be  ought  not,  therefore,  to 
be  estopped  from  pro-di^i  any  fact  which  goes 
to  eatabliah  the  truth  of  a  plea  alle^ig  tbe 
want  oL  jurisdictioB." 

In  determining  what  constitutes  the  rec- 
ord  to  be  examined  In  ascemtining  the  juris- 
diction of  the  trial  court,  the  same  opinloji 
quoted  from  says: 

"In  reviewing  the  decision  of  the  circuit  court 
It  should  be  borne  in  mind,  as  a  rule  to  guide 
and  control  our  examination,  that  tbe  judg- 
ment  impugned  before  that  court  was  a  judg- 
ment b7  default  and  that  in  all  judgments  by 
d«bult  whatever  amy  affect  their  eompeteney 
or  regularity,  every  proceeding,  indeed,  from 
the  writ  and  indorsements  thereon  down  to 
Uie  judgment  itself,  incluBiTe,  is  part  of  the 
record  and  is  open  to  examination." 

.  In  Galpln  t.  Page,  86  U.  S.  (18  Wall.)  350. 
21  L.  Kd.  960,  the  coOrt  says:  ' 

"Whenever,  therefore,  it  apiwars  from  the 
Inspection  of  the  record  of  a  Court  of  general 
jurisdiction  that  the  defendant,  against  whom 
a  personal  Judgment  or  decree  is  rendered  was, 
at  the  time  of  the  allied  service,  without  the 
territorial  limits  of  the  court  and  thus  be- 
yond the  reach  of  its  process,  and  that  be  never 
appeared  in  tbe  actioB,  the  presumpdou  of  ju- 
risdiction over  his  person  ceases,  and  the  bur- 
den of  eBtabllshing  the  jurisdiction  Is  east  upon 
the  party  who  invokes  the  benefit  or  protection 
of  the  judgment  or  decree.  This  is  so  obvious 
a  pitaM^e,  and  Its  obaervaneo  Is  so  essential 


to  tbe  protection  of  parties  without  the  ter- 
ritorial jurisdiction  of  a  court  that  we  should 
not  have  felt  disposed  to  dwell  upon  H  at  any 
length,  bad  it  not  been  impugned  and  denied^ 
by  the  circuit  court** 

Tbe  nde  conld  not  logically  be  oOierwiM^' 
for  what  the  federal  Conatitntlon  fbrUdv 
being  dmie  no  atate  conrt  baa  Ou  power  to  dOr 
and  that  wbleb  is  done  In  violation  of  the 
Oonstitntlon  la  as  impotent  as  If  done  with- 
out any  color  of  anthoarity.  To  say  that  a 
state  conrt  after  having  usurped  autborlty, 
may  protect  Its  usurpation  by  makiiv  a  false 
record  regarding  tho  service  of  Its  Initial 
luroceas,  is  to  legalize  an  Indlteet  method  of 
evading  the  Otmstitutlwi. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  Instnmtions  to 
discharge  the  gami^ee  npon  th«>  allowanoe 
of  a  reasonabto  attomeaf •  fee. 


ALLEN  V.  CITY  REALTY  CO.    (Ne.  «N.) 


(Oourt  of  Civil  Appeals  of  Texas. 

Nov.  17,  1921.) 


Tezarimna. 


1.  Brokers        I— Evldenoe  held  tsildmt  to 
support  fladlngs  for  real  estate  agents  sains 

for  brMGh  of  eoatraet. 
EMdehee,  In  a  suit  by  real  estate  agents 
for  a  breach  <tf  an  employment  contract,  Held 
snffldent  to  support  flncttngs  <tf  the  juy  In 
their  favor. 

2.  Jsdoment  ^256(6)— JBdBment   for  an 
amosnt  different  from  verdlet  was  arroseMis. 

In  an  action  for  a  breach  of  contract  to 
permit  plaintiffs  to  sell  real  estate,  where  a 
verdict  was  returned  for  $125,  enteriiv  judg- 
ment for  $200,  the  amount  of  commission 
plaintiffs  would  have  earned,  without  first 
setting  aside  tbe  verdict,  was  erroneous  under 
Bev.  St  art  1994,  requiring  that  a  Judgment 
sbsll  conform  to  the  verdict 

Appeal  from  Bowie  CSounty  Court ;  O.  B. 
Plrkey,  Judge. 

Actioqtiy  the  Cl^  Real^  Oompany  against 
H.  A.  AlloL  From  jodgmait  f(»  plaintiff, 
defendant  aiKpeals.  BeCormed  and  afBrmed. 

Wheeler  &  Boblson,  of  Tocarkana,  for  ap- 
pellant 

RocU;ers  ft  Bodgers,  of  Terarknna,  fkir  q»- 

pellee. 

HOI>aBS,  J.  [1]  The  app^lees,  A.  P. 
Blder  and  Y.  O.  Bdmonds,  doing  business 
under  tbe  name  of  tbe  Oily  Real^  Oompany, 
sued  the  appellant  Allen  tot  damages  resiilt* 
ing  from  the  breach  of  a  ccmtract  AppeA-' 
lees  are  real  estate  agents,  and  the  evideuee 
OkOWB  they  entered  Into  a  written  contract 
with  Allen  by  wbidi  they  were  to  have  tbe 
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«zcluslTe  right  for  60  days  to  sen  certain 
property,  the  price  hdng  fixed  at  94,000.00, 
4nd  tbe  commissions  at  0  per  cent.  Ac- 
«ordlng  to  the  testimony  of  the  appellees, 
before  the  terms  of  their  contract  expired 
tbey  ftrand  a  purchase  who  vaa  ready,  able, 
and  willing  to  take  the  property  at  the  i^ce 
named;  but  when  Allen  was  Informed  of 
Chat  fact  he  refused  to  entertain  the  otter,, 
apon  the  gromid  that  he  had  sold  the  prop- 
eorty  to  another  party.  Aj^lees  also  testl- 
fled  that  they  had  expended  considerable 
money  and  labor  In  advertlztng  the  proper- 
ty and  In  showing  It  to  prospectlTe  purchas- 
ers. They  demanded  of  Allen  the  full 
amount  of  their  cmnmlsslons,  $200;  and, 
upon  his  refusal  to  pay  that  sum,  this  suit 
was  instituted  In  the  justice  ccnirt,  and  lat»r 
an;»ealed  to  the  county  court  In  the  county 
court  the  fttcts  were  submitted  to  a  Jury 
upon  special  Issues,  in  response  to  which 
th^  found  that  appellees  had  not  produced 
a  purchaser  who  was  ready,  willing,  and  able 
to  tabe  the  property  npon  the  terms  named, 
but  that  they  were  prevented  from  so  doing 
by  the  conduct  of  Allen.  The  Jury  also 
found  that  Allm  had  breached  his  contract, 
and  fixed  the  amount  of  damages  resulting 
from  that  breach  at  $125.  Upon  those  find- 
ings the  court  entered  a  Judgment  In  favor 
of  the  appellees  for  the  sum  of  $200,  the  full 
amount  of  the  commissions  claimed^ 

[2]  We  think  the  evidence  fully  supports 
the  findings  of  the  Jury  upon  the  main  Is- 
sues. TbB  case  is  not  materially  different 
from  Park  v.  Swartz,  110  Tex.  664,  222  S. 
W.  166.  The  true  measure  of  damages  may 
have  been  the  full  amount  of  the  commis- 
sions contracted  for.  The  suit  was  one  for 
the  breech  of  the  contract ;  and  the  damages 
resulting  from  that  breach  having  been  sub- 
mitted to  the  Jury,  the  court  had  no  right  to 
enter  up  a  Judgment  for  a  different  amount 
without  first  setting  aside  the  finding  of  the 
jury  upon  that  issue.  Rev.  Civ.  Stat  art. 
1904;  WaUer  v.Llles,06  Tex.  21, 70  S.  W.  17. 

The  Judgment  will  be  reformed,  and  judg- 
ment  here  entered  in  favor  of  the  appellees 
for  the  sum  of  $125.  The  costs  oftithis  ap- 
peal, however,  wilt  be  adjudged  against  the 
appellees.  Aa  reformed,  the  Judgmmt  will 
be  affirmed. 


HAYTER  et  al.  v.  HUDQEN8.    (No.  2445.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Nov.  18,  1^.  Eebeariog  Denied 
Dec.  8,  1921.) 

.  I.  Fraud  «=3l7— Broker  and  another,  eonsplr- 
lag  to  obtain  principal's  property  by  con- 
*  oealing  prevtois  sale,  held  guUty  of  fraad. 

Where,  by  agreement  between  a  broker  em- 
ployed by  plalntiir  to  seU  lend  for  flOiOOO,  and 


wfao  had  contracted  to  sell  it  for  that  price,  and 
the  broker's  codefendant,  the  broker  concealed 
from  plaintite  that  he  had  sold  the  land,  and 
suggested  that  he  a«Il  it  to  the  codefendant,  who 
acted  with  the  broker  in  concealing  such  factr 
and  induced  plahititE  to  sell  for  $7,500,  and 
thereupon  conveyed  the  property  for  $10,000  to 
the  pnrehaser  previously  procured  by  the  bro- 
ker, the  broker  violated  the  tmst  and  confidence 
reposed  hi  Um,  and  was  gnilty  of  frand,  and 
the  codefendant  was  a  party  to  the  wrong. 

2.  Fraud  ®=>I— Defined. 

Fraud  exists  when  a  person  is  induced  to 
do  a  thing  to  hia  injury  which  he  would  not 
have  done  but  for  an  act  or  concealment  of  an- 
other person  which  resulted  in  nndae  advantage 
to  SDcb  other  pervon,  and  involved  a  breach 
him  of  a  legal  duty  he  owed  the  Injored  person, 
or  a  violation  of  a  trust  or  confidence  whidi 
such  person  had  a  right  to  repose  in  him. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phraaes,  First  and  Second  Series,  Fraud.] 

3.  Venue  «S98  —  Where  offer  made  by  tele- 
phonob  fraud  held  oomnltted  in  .oona^  wtaera 
offeree  was  at  the  tlnw. 

Where,  paranaat  to  a  cowpiraey  with  a 
broker  who  had  sold  plaintiff's  land  for  $10,000, 
but  concealed  that  fact  from  plaintiff,  the  bro- 
ker's codefendant  while  in  N.  county,  telephoned 
plaintiff  in  R.  county  an  offer  of  $7,500,  which 
was  accepted,  the  offer  was  made  and  the  fraud 
was  committed  in  R,  connty,  within  Vernon's 
Sayles'  Ann.  Olv.  Sl  1914.  art.  1830,  subd.  7, 
providing  that  in  cases  of  fraud  suit  may  be  in- 
stituted in  the  county  In  which  the  Irand  wan 
committed. 

Appeal  from  District  Court  Buafc  C3ounty ; 
Chas.  L.  Brochfield,  Judge. 

Action  by  W.  il.  Hudgens  against  Sam  B. 
Hayter  and  others.  From  a  Judgment  over- 
ruling a  Idea  of  privilege,  defendants  appeal. 
Affirmed. 

AKiellee  waa  the  plalntifl.  He  resided  in 
Rusk  oonnty.  His  anlt  waa  brought  in  that 
county  againat  appellants  B.  B.  Hayter  and 
A.  D.  Edens,  both  of  whom  resided  In  Nac-  . 
ogdoches  wnnty.  The  salt  waa  for  damages 
for  fraud  practiced  on  aj^Ilee  by  ap[K:llants, 
he  alleged.  In  the  sale  by  him  of  a  tiact  of 
land  he  owned  situated  in  said  Nacogdoches 
county.  E&ch  of  the  appellants  filed  a  plea 
in  conformity  to  the  statute  (article  1903, 
Verntai's  Statutes,  as  amended  April  2,  1917 
IVemon's  Ann.  Civ.  St  Supp.  1918,  Art 
1903]),  asserting  a  right  he  claimed  to  have 
the  cause  tried  in  Nacogdoches  county.  The 
pleas  woe  controverted  by  appellee  as  pro- 
vided by  said  statute,  and  at  the  hearing  bad 
thereon  were  overruled  by  Gie  court  The  ap- 
peal is  from  the  Judgment  overruling  them. 

Testimony  relied  on  to  establish  fraud  on 
tho  part  of  appellants,  as  charged  in  a'pped- 
lee's  answer  controverting  the  pleas  of  priv- 
ilege showed  or  tended  to  show  facts  aa  folr 
Iowa:  Awellant  Bdow,  &  real  estate  bnikat 
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Ksfdlnff  In  Nftcogdochei  ooanty.  was  em- 
glored  by  apptfleeb  wbo  resided  In  Busk 
eoonty,  to  8611  a  tract  of  Land  tbe  latter 
ovned,  ritoated  in  said  Nacogdodu*  county, 
lor  $10,000.  Edens  ctrntracted  with  one  Har- 
grove, wbo  redded  In  TrankUn  county*  bat 
who  at  tbe  tbne  waa  In  Nacogdocbes  county* 
to  8^  bim  (Ha^roTe)  tho  land  for  said  sum, 
and  Hargrove  then  deposited  bis  check  for 
$1,000  wltb  Edens  as  "earnest  money."  Aft- 
doing  tbat  HarKrore  went  to  bis  borne  In 
Franklin  county.  About  a  month  later  be 
returned  to  Nacogdoches  oountiy.  In  tbe 
meantime,  at  the  request  of  appellant  Hayter, 
vrho  advised  him  that  be  wished  to  seo  him 
about  tlie  land,  appellee  went  to  Nacogdoches, 
where  he  was  told  by  Edens  that  be  had 
sold  tbe  land,  but  that  the  man  he  sold  It  to 
did  not  bare  the  money  necessary  to  pay  for 
it.  Edens  then  suggested  to  appellee  that 
he  sell  tbe  land  to  Hayter,  stating  that  if 
he  did  be  need  not  pay  him  (Edens)  a  com- 
mission. Appellee  saw  Hayter  and  they  dis- 
cussed a  pr<^poBltlon  Involving  the  pnyment 
by  Hayt«:  to  appellee  of  $8,070  for  the  land. 
The  discussion  ended  by  Hayter  advislug  ap- 
pellee tbat  he  would  phone  bim  at  bis  home 
In  a  day  or  two  and  let  him  know  what  he 
(Haytw)  would  do.  Later  Hayter,  In  Nacog- 
doches county,  did  phone  appellee,  In  Busk 
county,  telling  him  that  he  could  not  give 
$8,076  for  the  land,  but  would  give  bim  $7,- 
500  for  It  Appellee  accepted  the  offer,  and 
thereupon  made  a  deed  conveying  the  land  to 
Hayter.  As  directed  by  Hayter,  appellee  at- 
tached to  the  deed  a  draft  be  drew  on  Hayter 
for  tbe  imrt  of  tbe  $7,600  Hayter  was  to  pay 
in  cash,  and  then  sent  tiie  deed  and  draft  to 
a  bank  In  Nacogdoches  county,  where  Hayter 
paid  the  draft  when  tbe  deed  was  delivered 
to  blin.  Tbe  sale  to  Hayter,  n^otlated  and 
eonsommated  as  stated,  was  made  wblle  Har- 
grove was  at  bis  borne  In  Franklin  county, 
and  itben  ai^tdlee  was  ratlrely  Ignorant  of 
tbe  fiict  that  be  (Hargrove)  had  contracted 
irtth  Edens  to  irarctaoae  and  pay  $10,000  for 
tbe  land.  .When  Batsrove  returned  to  Nae- 
i^doches  county,  about  a  montb  after  tbe 
time  when  be  entered  Into  the  omtract  with 
Edena,  as  before  stated,  tbat  contract  wss  ex- 
ecuted according  to  its-  terms,  except  that 
the  deed  conv^lng  tbe  land  to  Hargrove 
was  from  Hayter  Instead  of  appellee.  What 
the  terms  of  the  contract  between  Edens 
and  Hargrove  were  is  not  shown  In  the  record, 
but  it  seems  notes  were  Involved,  for  a  wit- 
ness testified  that  JIdens  told  him  tbat  Hay- 
ter had  "agreed  to  carry  the  notes." 

8.  M.  Adams  and  A.  A.  Seale,  both  of  Nac- 
ogdoches, for  aK>tilantB. 
R.  T.  Jbnes^  of  Hendenon,  for  aivellee. 

WILLSON,  a  3.  (after  statlnff  tbe  ttcts  as 
above).  An  exceptKm  to  the  ceneral  mle 
wbidi  forbids  suit  '^against  an  Inhabitant  of 


this  state  out  of  the  county  In  whldi  he  has 
his  domicile'  exists  "In  all  cases  of  tetud,"  in 
wblcb,  It  is  ^vided,  "suit  may  be  Instituted 
In  tbe  conn^  in  whkb  the  fraud  was 
committed."  Article  1S30,  subd.  7,  Vernon's 
Statutes.  An>ellee's  claim  of  a  rij^t  to  main- 
tain bis  suit  against  appellants  in  Busk 
county  was  based  on  said  exception. 

Tbe  attack  by  appellants  on  tbe  judgment 
sustaining  appellee^s  claim  Is  on  the  ground 
that  the  testtanony  did  not  warrant  a  finding 
tliat  they  coounltted  fraud,  nor,  if  they  dl^ 
tbat  tbey  nmunltted  it  In  Busk  county. 

[1,2]  Appellants  did  not  offer  any  testi- 
mony at  the  trial,  and  It.is  apparent  from 
the  statement  above  tbat  the  case,  even  from 
appellee's  viewpoint,  was  not  fully  developed. 
But,  meager  as  it  was,  we  think  the  testi- 
mony adduced,  and  permissible  infermces 
from  it,  warranted  the  conclusion  the  trial 
court  reached.  Wo.  think  It  was  a  fair  In- 
fer^ce  from  that  testimony  tbat  Hayter 
knew  that  Edens,  acting  as  appellee's  agent, 
had  sold  the  land  to  Hargrove  for  $10,000. 
We  think  It  also  was  a  fair  inference  that 
Ed«is*  concealment  from  appellee  of  the  fact 
that  he  had  sold  tbe  land,  and  bis  suggestiott 
to  appellee  that  he  sell  it  to  Hayter,  was  In 
pursuange  of  an  agreem«it  between  him  and 
Hayter  to  substitute  the  latter  for  appellee 
as  tbe  vendor  in  the  sale  made  to  Hargrove, 
and  In  that  way  defraud  appellee  of  the 
difference  between  tbe  sum  Hargrove  bad 
agreed  to  give  for  the  land  and  the  sum  Hay- 
ter might  be  able  to  buy  it  for  from  appellee. 
And  we  think  it  also  was  a  fair  Inference 
that  It  was  In  pursuance  of  such  a  conapliacy 
between  Edens  and  Hayter  tbat  tbe  latter 
negotiated  with  appellee  for  the  purchase  of 
tbe  land  and  made  appellee  tbe  offer  over 
tbe  telephone,  which  the  latter  accepted,  to 
pay  him  $7,500  for  the  property.  If  such 
iofer^cea  were  properly  deducible  from  the 
testimony,  we  think  there  can  be  no  dout)t 
tbe  concluslfm  of  tbe  trial  court  that  fraud 
was  practiced  on  appellee  by  appellants  was 
warranted ;  for  fraud,  wblle  not  exactly  de- 
finable, undoubtedly  exists  when  a  person  Is 
Induced  to  do  a  thing  to  his  injury  which 
he  would  not  have  done  but  for  an  act  or  con- 
cealment by  another  person  which  resulted  in 
undue  advantage  to  such  other  person,  and 
involved  a  breach  by  him  of  a  legal  duty  he 
owed  tbe  Injured  person,  or  a  violation  of 
trust  or  confidence  which  such  injured  per- 
son bad  a  right  to  repose  In  bim.  Horton  v. 
Smith,  145  S.  W.  1088;  12  B.  C.  L.  229  ;  20 
Gyc.  8.  That  Ed^s,  as  appellee's  agent, 
owed  him  the  duty  to  advise  bim  that  be 
(Edens)  had  sold  Uie  land  to  Hargrove  for 
910,000,  and  that  Edens,  according  to  test!- 
mony  the  trial  court  bad  a  rl^t  to  give 
wei|^  to,  violated  trust  and  oonfldeoceapp^ 
lee  had  a  right  to  repose  in  htm,  la  clear. 
Hobl  T.  KdloKB,  4a  Tex.  Or.  App.  636»  04 
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S.  W.  388  ;  2  a  J.  682;  1  ClarlE  ft  Styles 
on  Agency,  p.  907  et  seq.  That  Uajter,  it 
he  knew  tbat  Edens  bad  sold  the  land  to 
Hargrove  for  910,000,  and  If  he  agreed  to 
act  with  Sdena  In  concealing  the  fact  from 
ai>pellee  and  in  inducing  appellee  to  sell  tU« 
land  for  less  than  910,000,  became  a  par^ 
to  the  vzong  done  ai^Iee,  and  liable  to  ap- 
pellee as  Edens  was,  we  think  la  also  <dear. 
Wells  T.  Houston,  23  Tex.  Olv.  App^  629,  66S, 
57  S.  W.  584,  597 ;  Longwortli  t.  fitevens,  146 
8.  W.  267,  262 ;  12  C.  J.  610,  and  cases  there 
cited.  In  the  work  last  dted  it  Is  said: 

"Where  two  or  more  persons  eoter  into  a 
conapiracr,  aay  acl  done  either  in  forther- 
ance  of  Uie  common  design  and  in  accordance 
with  the  general  plan  becomes  the  act  of  all, 
«id  each  conspirator  Is  responsUils  for  soch 
set," 

And  in  the  case  first  dted  abore  (Wells  t. 

HoQston)  it  is  said : 

"The  law  Is  tbat,  where  a  man  has  conspired 
with  others  to  cheat  and  defraad  the  plaintiff 
4a  the  sale  of  certain  property  by  frandulent 
■coaceslmmts  or  mlirepresentatidnis,  and  the 
Crand  has  been  perpetrated  accordingly,  though 
by  some  other  member  of  the  conspiracy,  he  will 
be  liable,  even  where  he  himaelf  has  not  made 
any  of  the  misrepresentations  complained  of.** 

<  [I]  The  contmtlon  of  a^llants  tbat  the 
tentlmotty  did  not  warrant  a  finding  that  they 
were  guilty  of  fraud  having  been  disposed  ot, 
there  remains  for  consideratlm  the  point 
they  make  that,  If  ate  testimony  warranted 
that  finding,  it  did  not  warrant  a  finding  that 
the  tr&nd  was  committed  in  Rode  county. 
EvldmUy  Qie  trial  court  based  his  finding  In 
that  respect  on  the  testimony  as  to  the  con- 
versation over  the  telephone  betwem  Hayter 
and  appellee,  in  which  Hayter  stated  he  could 
not  give  appellee  the  sum  they  had  dlmussud 
(98,076)  on  the  occasion  when  appellee  was 
in  Nacogdoches  county  at  bis  (Haytees)  re- 
quest, but  would  give  blm  97<B00  for  th*»  land. 
That  conversatitm,  including  the  offer  made 
in  it  by  Hayter,  the  trial  court  doubtless  con- 
dnded,  as  we  think  he  had  a  right  to,  was 
In  pursuance  of  the  conspiracy  he  found  ap- 
pellants had  formed.  If  it  was,  then  the  an- 
Hwer  which  should  be  made  to  the  question 
as  to  whether  fraud  was  committed  In  Ru^ 
county  or  not  dep^ids  on  whether  It  should 
be  said  that  the  statement  and  offer  was 
made  in  Nacogdodies  coxmty  or  In  Rusk  coun- 
ty; for  if  It  was  made  In  Rusk  county  in 
pursuance  of  the  conspiracy,  fraud  was  com- 
mitted in  that  county.  The  question  is  not, 
aa  the  parties  assume,  one  as  to  where  the 
contract  between  Hayter  and  Sdens  was 
made,  but  it  is  one  as  to  where  the  offer  by 
Hayter  to  appellee  of  $7,500  for  the  land, 
yrtOiii  the  latter  accepted,  was  made.  We 
have  concluded  it  was  made  in  Rusk  county. 


and  that  tbe  trial  court  tberefon  was  war- 
ranted in  finding  tbat  the  fraud  on  appdlasb 
If  one  was  committed,  was  oommittiod  In  that 
county.  We  do  not  see  that  tta  thct  that  tbM 
offer  was  made  by  Hayter  over  the  telqjibOM 
.made  it  any  the  less  an  offer  to  apptilee  la 
Rusk  county  than  it  would  have  been  if  Hal- 
ter had  gone  In  perscm  to  Bn^  county  and 
thore  made  it  to  appaUea  The  oOto  waa  not 
made  to  ai^llee  until  It  readied  Um,  and 
when  it  reached  him  be  was  in  Rosk  coni^. 
The  Judgment  is  affirmed. 


HILL  «t  al.  V.  STORRIE  at  al.  (No.  8732.) 

(Court  of  Civil  Appeals  of  Texas.  DsBas. 
De&  17,  1921.) 

Musioipal  oorpsraUeas  «a»60i  —  Zoali^  ertl- 
sanos,  prohibiting  orsoflea  of  buslaon  halld- 
lag  la  residential  zoao,  held  v<^ 

Ordinance  of  dty  of  Dallas,  prohibiting  the 
erection  of  a  business  buU^ng  In  certain  rsd- 
dential  sections  of  the  dty,  AeU  void. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; E.  B.  Muse,  Judge. 

Action  by  James  Storrle  and  others  against 
J.  B.  Hill  and  oth^s.  From  a  decree  re- 
fusli^  to  dissolve  a  temporary  Injunction, 
the  defendants  appeaL  Beversed,  and  in- 
junction dissolved. 

Itead,  Lowranee  &  Bates,  ttf  Dallaa,  tor 
appellants. 

Hatcher  ft  Zomwalt,  of  Dallas*  for  iv 

pellees. 

HAMU/TUN,  J.  This  is  an  appeal  from  a 
decree  reusing  to  dissolve  a  temporary  In- 
junction granted  upon  the  application  of 
appellees  tanporarily  restraining  and  en- 
joining appellants  from  erecting  a  building 
to  be  used  for  warehouse  purposes  on  Comal 
and  Starr  streets,  in  the  dty  of  Dallas, 
which  is  a  residential  section  of  said  d^. 

The  petition  for  the  injunction  alleged  that 
James  Storrle,  appellee,  was  the  owner  of 
a  residence  in  the  dty  of  Dallas  situated  in 
close  proximity  to  the  lot  upm  which  the 
proposed  structure  was  to  be  erected.  It 
was  alleged  that  a  permit  had  been  obtained 
Dy  appellants  from  the  dty  of  Dallas  to  erect 
a  duplex  apartmait  house  on  the  lot,  but  that, 
instead  of  conforming  to  the  provlslmis  of 
the  permit  so  issued  to  them,  they  were  at- 
tempting to  erect  a  warehouse,  and  that  a 
majority  of  the  property  owners  in  the  Mock 
upon  which  the  appellants  proposed  to  erect 
the  Mmtemplated  building  did  not  desire  a 
warehouse  to  be  erected  thereupcm,  and  that 
the  dty  of  Dallas  had  designated  the  prop- 
erty owned  by  aiveUants  and  appdlaa  as 
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KsMeDce  pcopettj,  and  had  provided  13iat 
DO  bnsinees  boose^  war^onse,  or  storetaouee 
sbottld  be  erected  to  said  block,  and  tbat  the 
nndectakliig  of  the  M>peUants  In  taking  stein 
to  met  luch  building  at  the  locatioa  desig- 
aited  waa  In  violation  of  an  ordinance  of  the 
dtr  at  Dallas,  [vohlldtliig  the  building  upon 
it  the  character  of  building  appellants  in- 
tended to  construct.  It  was  farther  alleged 
tbat  the  Postal  Tel^aph  Company  con- 
temptated  nalng  the  building  for  a  atozage 
rocMD,  and  it  waa  alleged  that  the  eonsdruc- 
tkn  9t  Bodx  building  and  the  proposed  nae 
9t  it  would  result  in  irreparable  damage  to 
tnwllee. 

Appdianta,  in  answer  to  th**  foregoing 
Illations  upon  whidi  ttie  temporary  writ 
of  lajnnctlan  had  been  granted,  and  in  con- 
nection with  their  motion  to  dissolve  the 
temporary  writ  of  Injunctlai,  allied  facts 
mffldently  showing  that  the  mannw  of  om- 
stmctioa  of  the  building  did  not  conaUtote 
it  a  nnlaance  in  any  respect,  that  the  uses  to 
wbldi  it  was  to  be  ai^Aled  would  be  charac- 
terized by  none  of  the  Qualities  of  a  nuisance, 
and  Oat  botb  the  proposed  consti^ction  and 
use  wore  altogether  lawful,  excqtt  ao  far  as 
they  were  inhibited  by  the  city  ordinance 
pleaded.  The  motion  further  alleged  that, 
aaless  the  Injunction  were  dissolved,  the 
Injuries  Inflicted  by  It  upon  aiq^ellants  would 
be  greater  than  any  Injury  which  could 
poBibly  accrue  to  the  appellee  by  declining 
to  dissolve  It.  The  ordinance  of  the  city  of 
Dallas  limiting  the  rl^t  of  the  owner  of 
the  building  to  construct  a  business  house  In 
certalu  sections  of  Dallas,  Including  tbat 
npon  whldi  It  was  proposed  to  construct  the 
bnllding,  was  attacked  in  the  nR)ti<m  and 
challraged  by  appellants  as  being  void  by 
reason  of  b^g  in  conflict  with  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States,  and  also  in  conflict  with  section  17  of 
article  1  of  the  Constitution  of  the  state  of 
T^s.  Its  validity  was  further  challenged 
as  being  In  contravention  of  the  Pourteenth 
Amendment  of  the  Constitution  of  the  tJnIted 
States  and  In  contravention  of  section  19 
and  section  28  of  article  1  of  the  Constitu- 
tion of  the  state  of  Texas. 

The  question  of  the  limitation  of  the  right 
to  construct  any  character  of  building  on  the 
lot  by  reason  of  a  restriction  covenant  af- 
fiectlng  appellants'  title  does  not  enter  into 
the  case.  The  only  right  to  any  relief  as 
dlsdoeed  by  the  pleadings  is  based  npon  the 
ordinance  of  the  dty  of  Dallas  known  as  the 
"Kming  acOtaance,"  which  inhibits,  except 
imder  certain  prescribed  conditions,  the  «eeo 
tlon  of  a  building  of  the  kind  and  charactw 
bexe  involTed  in  a  reatdeotial  section  of  the 
dty  of  Dallas,  ^e  rcUance  of  appellee  upon 
this  ordinance  being  eliminated,  nothing  re- 
mains In  Of  ease  to  support  his  contentlcm. 
Tbat  appellee  cannot  rely  npon  the  force  of 
this  ordinance  far       lAgtt  to  restrain  tiie 


ivoposed  CMistructlon  and  use  of  the  build- 
ing has  been  definitely  determined  by  the 
disposition  of  the  case  of  Spann  r.  City  of 
Dallas.  235  S.  W.  013,  made  by  the  Supr^e 
Court  of  this  state  at  the  present  term.  The 
opinion  of  the  Supreme  Court  In  that  case, 
rendered  by  Chief  Justice  Phillips,  holds 
the  ordinance  to  be  void  and  unconstltu- 
ticmaL  The  comprehensive  and  conclusive 
discnsflton  embodied  In  the  opinion  of  the 
Supreme  Court  disposing  ct  the  Spann  Case 
renders  It  unneceftsary  for  us  to  devote  any 
discussion  to  this  case.  We  merely  refer  to- 
the  above-mentioned  opinion  of  the  Supreme 
Court,  which  Is  reported  in  239  S.  W.  613. 

The  dty  of  Dallas  came  Into  the  instant 
case  by  tntervation  (or  the  purpose  of 
resisting  a|q>^ants*  attack  upon  the  validity 
6f  the  ordinance  relied  upon  by  the  appellee. 
The  intervention  requires  no  treatment  at 
our  hands,  fbr  the  reason  that  it  may  be 
disposed  of  by  mere  reference  to  the  Supreme 
Court  decision  in  the  case  of  Spann  t.  Gtty 
of  Dallas,  supra. 

Being  of  the  opinion  that  the  temporary 
Injunction  in  this  case  could  be  snstaioe^ 
upon  no  theory  except  upon  the  ^eory  th&c 
the  construction  and  use  of  the  bnildlnc 
proposed  by  ai^llahts  would  be  In  violatioit 
of  ^e  aonlng  ordhiance  of  the  city  of  Dallas 
and  that  ordinance,  as  above  stated*  already 
having  been  finally  held  to  be  void,  we  will 
reverse  the  Judgment  of  the  trial  court  and 
dissolve  the  injunction  granted.  It  Is  ac- 
cordingly 80  ordmd. 


JACO  V.  W.  A.  NASH  &  CO. 


(No.  86D8.) 
Dallas. 


(Court  of  Civil  Appeals  of  Texas. 
Dse.  17,  IflSl.) 

1.  Chattel  mortBagea  «»l  57(2)— EvidsMa  held 
to  warraat  flniflng  that  laadlord  aa  t*  Mort- 
gagors of  crops  waived  lien. 

In  action  to  foreclose  a  chattel  mortgage  on 
crop  executed  to  secure  indebtedness  incurred 
daring  the  year  for  mercbandlae  and  supines, 
iDTolving  issae  aa  to  whether  mortgagors  were 
tatuntts  OS  share  eropp«?a,  evidence  that  pro- 
prietor at  taru  tcdd  mortgagea  to  furnish  m«c- 
ehancHse  and  supplies  to  mortgagors,  and  tbat 
such  proprietor  agreed  that  be  woidd  not  let 
such  mortgagors  owe  him  aaythiog  during  th« 
year,  held  to  warrant  a  finding  tbat  proprietor, 
if  landlord  as  to  such  mortgagees,  waived  his 
landlord's  Hen  in  favor  of  mortgagee. 

2.  Laadlord  and  teaaat  ^323— Crops  ooatriot 
held  to  oreate  ratatloa  of  tanaats  la  oeanoa 

la  oropa,  and  aot  that  of  landlord  and  teaaat. 

A  contract  by  the  terms  of  which  one  of  the 
parties  euppUes  the  land,  teams,  implements, 
etc.,  and  the  other  sopplies  the  labor  under  an 
agreement  to  share  the  crops  produced  ettuaHy, 
is  not  an  ordinary  rental  contract  creating  the 
relation  of  landlord  and  tenant  between  the  par- 
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tiw,  but  crestes  relationiUp  d  tanants  In  com- 
mon In  tbe  crops. 

3.  Ludisrd  ud  toMHt  «s»328(l)— F«m  owb- 
•r,  who  ooMplotei  Ui«  worfc  on  ahan  orop- 
par'a  abandoBnont,  bald  Mtltlad  to  axpMiM 
la  addltloa  te  bla  ahare. 

If  contract  for  share  of  cropi  between 
owner  of  land  and  others  who  agreed  to  per- 
form the  work  created  the  relation  of  tenanta 
in  common  of  the  crops,  tbe  owner  on  abandon* 
ment  of  the  nndertaking  by  ancb  other  persona, 
coald  complete  the  undertaking  himself,  in 
which  ease  hia  share,  in  addition  to  his  one- 
half  intereat,  would  include  a  auffident  amount 
to  cover  the  coata  of  completing  the  undertaking 
himself. 

4.  Chattel  nortgapaa  «»283— Judflmeat  fora- 
olosiaa  nortoaga  hald  dafaotlva  for  fallare  to 
apply  foreoloauro  te  aay  apeoiflo  property.  > 

Judgment,  foredosing  chattel  mortgage  on 
crops.  Aeld  defective  for  failure  of  itleadinga  to 
describe  the  pnqMrty  aufficiwUly  to  identify  it, 
and  for  failure  ^  the  Judgment  Itaelf  to  apply 
the  foredoBure  to  any  apedfic  property. 

AK>eal  from  Kaufman  County  Court;  J. 
P.  Coon,  Jnds& 

Suit  by  W.  A.  Nash  &  Go.  against  W.  J. 
Jaco  and  others.  Judgment  for  ^IntUf, 
and  the  named  defendant  appeals.  Berevsed 
and  remanded. 

AAhwiffth  &  Asbworthr  of  Kaufbian.  for 
appelant 

Wynne  &  Wynn^  of  Kaufman,  for  ap- 
pellee. 

HAMILTON,  J.  Appellee  sued  two  parties 
named,  respectively,  Will  Vinson  and  Thom- 
as Branett,  Jointly  with  appellant,  and  re- 
covered the  judgment  from  which  this  ap- 
peal Is  prosecuted. 

It  was  alleged  that  on  the  dth  day  of  Jan- 
uary Vinson  and  Bennett  executed  a  mort- 
gage to  appellee  upon  one>ha1f  of  all  the 
cotton,  cotton  seed,  and  other  products 
raised  in  the  year  1920  on  the  fatm  of  Jaco 
in  Kaufman  county  by  Vinson  and  Bennett, 
and  that  the  mortgage  was  executed  for 
the  purpose  of  securing  appellee  by  such 
chattel  mortgage  for  the  payment  of  an  in- 
debtedness on  the  same  day  agreed  upon  by 
appellee  and  Vinson  and  Bennett,  which  was 
to  accrue  during  the  year  1^  as  a  result 
of  appellee  supplying  articles  of  merchandise 
to  the  said  Vinson  and  Bennett  while  they 
were  farming  on  appellant's  plantation.  It 
appears  from  the  chattel  mortgage,  whldi  Is 
made  a  part  of  the  petition,  that  Vinson 
and  Bennett  were  share  croppers  on  Jaco's 
farm,  and  it  is  alleged  on  behalf  of  appellee 
that  after  the  agreement  had  been  made  be- 
tween appellee  and  Vinson  and  Bennett,  and 
after  the  mortgage  had  been  executed  as 
above  stated,  appellant  agreed  with  appel- 
lee that  it  the  latter  would  supply  Vinson 


and  Bennett  during  the  year  1820  appellant 
would  not  supply  tiion  any  dry  goods  on 
other  sapplies,  nor  supi^  them  with  any 
money,  and  that,  acting  under  this  agree- 
ment, appellee  sold  articles  to  Vinson  and 
Bennett  on  credit  amounting  to  the  sum  o|L 
9601.77.  It  was  further  alleged  that  tbe 
property  alleged  to  have  beoi  mortgaged  to 
appellee  was  converted  by  aiH)ellant,  Jaco, 
as  against  appellee.  There  was  a  prayer  for 
the  amount  of  the  debt,  for  foreclosure  of 
tbe  mortgage  upon  all  the  cotton  and  cottoi 
seed  raised  by  Vinson  and  Bennett  during 
the  year  1920,  and  that  such  toreelosure  of 
the  mortgage  lien  be  made  against  Bennett 
and  Vinson  and  Jaco ;  and  there  was  a  prayer 
for  general  relief,  both  In  law  and  in  equitx- 
Appellant  answered  the  petition  by  genwal 
and  spedal  exceptions,  and  furthw  an- 
swered, alleging  that  Vinson  and  Bennett 
were  his  tenant^  and  resided  igiwn  and  cnb- 
tlvated  bis  land  during  the  year  iSSO\  that 
the  tenants  were  share  croppraa,  and  worked 
the  land  on  the  halves ;  that  during  tlie  year 
he  sui^lied  them  with  money  and  otiier  neo 
essarles  for  the  cnlttvatiiHi  and  harvesting 
of  the  cr(q».  The  amount  of  the  Indcftited- 
ness  thus  accmlng  to  him  against  Vlnacrii 
and  Bennett  was  alleged,  and  the  aIlegatl<8L 
was  made  that  under  the  contract  with  these 
parties  be  was  entitled  to  one-half  of  all 
cotton  and  other  products  raised  by  tbem 
over  and  above  bis  accounts  as  alleged.  He 
asserted  a  landlord's  Hen  on  the  crops  for 
the  rents  and  advances  alleged  to  have-be«i 
made  by  him,  and  allied  that  the  land- 
lord's li»i  was  superior  to  any  mortgage  held 
by  appellee,  and  pleaded  that  he  was  entitled 
to  a  foredosore  of  his  landlord's  lien  against 
appellee  and  Vinson  and  Bennett  for  the 
rents  and  advances  due  and  unpaid.  He 
specially  denied  that  he  at  any  time  agreed 
with  appellee  that  he  would  not  advance  sup- 
plies to  Vinson  and  Bennett  while  they  were 
tenants  on  his  farm  during  the  year  1920, 
and  denied  all  other  allegations  of  the  peti- 
tion. Be  prayed  for  Judgment  against  Vin- 
son and  Bennett  for  .the  amount  of  rents 
and  advances  alleged  by  him  to  be  due,  and 
for  a  foreclosure  of  his  landlord's  lien 
against  Vinson  and  Bomett  and  W.  A.  Nash 
&  Co. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  is  before  us  without  any  spe- 
cial findings  of  fact  or  conclusions  of  law. 

The  facts  diow  without  dispute  that  Ben- 
nett and  Vinson,  who  seem  to  have  been 
negro  occupants  of  appellant's  farm  in  the 
year  1920,  made  an  agreement  with  appel- 
lee on  the  6th  day  of  January  of  that  year 
to  the  effect  that  appellee  should  supply 
them  with  merchandise,  and  that  the  mort- 
gage was  executed  In  pursuance  of  this 
agreemrat,  for  tbe  purpose  of  securing  tbe 
payment  ot  tbe  indebtedneaa  resulting  from 
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BnndlM  hOas  tbni  adnnced  to  fbsaa  hy  ap* 
pdlee,  which  vu  a  mercantile  concern  In 
Kaufman,  Tex.  The  record  conclusively  re- 
flects the  farther  fact  that  appellant  was  not 
•  party  to  the  agreement  at  the  time  it  was 
nade.  There  was  testimony  en  behalf  of 
■ppeUee  to  the  effect  that  the  nndantasd- 
jnc  and  agreement  between  appease,  on 
the  one  part,  and  TfauHm  and  Bennett  on 
the  atba,  for  the  advancing  of  merchandise 
and  Boppllefl;  was  mratloned  to  appelant 
about  the  let  day  of  Fdjniary,  1020,  and  that 
he  then  agreed  that  he  "would  not  let  Thom- 
as Bennett  and  WUlle  Vinson  owe  him  any- 
thing" during  the  year  1920,  and  that  he 
told  a  Tepresentattve  of  W.  A.  Naah  ft  €0. 
"to  furnish  them."  Otda  was  denied  by  ap- 
pelant, who  stated  that  the  only  oonrona- 
tlon  be  ever  had  wltti  the  repreeoitatlve  of 
appellee  about  the  matter  was  after  the  eth 
day  of  March,  when  he  told  W.  A.  Nash,  a 
member  of  the  firm  of  Narti  A  Ca,  that  he 
'^eesed"  It  would  be  all  rl^t  for  the  firm 
to  sell  to  yiaaon  and  Bennett  "if  he  did  not 
let  them  have  more  than  they  could  pay  for." 
Be  testified  that  this  statement  was  made  In 
responae  to  a  statement  by  Mr.  NaA  to  the 
etteet  that  Vinson  and  Bomett  had  made 
arrangemeots  to  trade  with  him,  and  In- 
quired If  It  were  all  right 

[1]  If  the  record  were  In  such  condition 
that  we  could  say  Vinson  and  Bennett  were 
tenants  on  Jaco's  farm  during  the  year  1920, 
rather  than  what  is  known  as  "share  crop- 
pers," then  we  are  inclined  to  the  opinion 
that  the  evidence  is  such  that  the  trial  court 
might  have  fonnd  that  Jaco  waived  his  pref- 
erence landlord's  lien  in  favor  of  W.  A.  Nash 
A  Co.,  so  that  tb9  Judgment  In  this  ro«>ect 
could  be  Qphdd,  bat  the  recoxA  presented  to 
OS  does  not  dlsdose  any  evidenoe  roSectli^. 
the  contractual  rations  between  Vlnscm 
and  Bennett  and  Jaco  to  be  those  which 
cbaractnize  In  law  the  relation  of  land- 
lord and  tenant.  While  the  contract  might 
be  Bucb  as  to  create  the  relation  of  land- 
lord and  tenant  notwithstanding  the  fact 
that  the  land  was  to  be  cultivated  on  the 
halves,  yet,  a  ccm  tract  between  a  landowner 
and  another  person  to  cultivate  land  on  the 
halves,  the  former  supplying  teams,  tools, 
etc.,  and  the  latter  merely  doing  the  labor, 
ordinarily  Is  not  a  contract  from  which  aris- 
es the  rdatlon  of  landlord  and-  tenant,  and 
it  has  been  held  that,  where  tbexe  la  no  proof 
of  some  specific  understanding  to  the  con- 
trary, an  agreement  between  the-  parties  to 
share  the  crops  on  such  basis  will  be  held  to 
render  the  parties  tenants  In  conmum  as  to 
the  crop.  That  Is,  no  proof  of  the  actual 
contract  ai^;>earlng,  and  the  record  disclos- 
ing that  the  landowner  is  to  supply  teams, 
tools,  etc,  while  the  other  party  is  to  do  the 
labor  of  plenttng  and  harvesting,  the  pro- 
ducts to  be  equally  divided  whep  harvested, 
then  It  win  be  presumed  that  the  contract 
did  not  create  the  aisMtm  ttf  landlord  «nd 
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tenant,  but  that  the  parties  are  tenants  In 
common  In  the  crops.  But  in  this  case  no 
proof  appears  to  the  eStect  that  Jaco  was  to 
snpply  teams*  tools,  etc.  and  that  the  othw 
parties  wrae  to  do  the  labor.  In  the  plead- 
IngB  and  proof;  Bennett  and  Vinson  axe 
called  tenants,  and  are  also  said  to  be  work- 
ing on  the  halves. 

[11  We  ttdnk  it  wcU-settled  In  this  stote 
l^t  a  contract  by  the  terms  of  whidi  one  of 
the  parties  snppUea  the  land,  teams,  hnidfr 
moits,  etc,  and  the  other  supplies  the  labw, 
under  an  agreemoit  to  dure  the  crops  pro- 
duced,  equally,  is  not  an  ordinary  rental  eon- 
tract  creeUiv  the  relation  of  landlord  and 
tenant  between  the  parties.  If  the  contract 
between  Vlnsmi  and  Bennett  and  Jaeo  was 
of  this  particular  kind,  then  the  relation  of 
landltnd-  and  t«iant  did  not  exist  betweai 
them  BO  as  to  render  the  agreement  between 
Jaco  and' Nash,  as  testified  to  by  NaA,  a 
waiver  of  Jaco's  rigbt  and  interest  In  the 
cotton  and  cotton  seed,  a^dnst  wbidi  ft  was 
sought  to  tbredose  the  mortgiu:&  Whether 
or  not  Vinson  and  Bennett  were  Jaco's  ten- 
ants, or,  on  the  other  hand,  were  tenants  in 
common  with  Um  as  to  ttie  crops  raised,  we 
cannot  determine  ftotn  the  recmd.  The  true 
relation,  we  tidnk,  can  be  reflected  only  from 
all  the  torms  ot  the  contract  made  between 
them,  fnie  mutual  Intention  of  the  parties; 
of  course,  most  determine  the  contract.  Not- 
withstanding the  agreement  was  that  Vinson 
and  Bennett  should  share  the  ctopa  prodncod 
equally  with  Jaco,  yet,  if  the  understawttng 
was  snch  as  to  put  the  entire  title  to  the 
crops  raised  In  Vinson  and  Bennett  with  a 
lien  in  favor  'of  Jaco  to  secure  the  payment 
of  the  ime-half,  then  the  rtiatlon  of  land- 
lord and  tenant  would  ther^y  be  crrated  so 
tliat  Jaco  would  not  have  a  spedfic  interest 
in  the  crops  themselves,  but  only  a  landlord's 
lien  against  ^em  to  enforce  the  payment  as 
rent  of  the  one-half.  On  the  other  hand,  if 
the  terms  of  the  contract  were  not  sudi  as  to 
reveal  an  tntration  to  this  effect,  but  were 
only  those  whidi  ordinarily  exist  between  a 
landlord  and  the  person  to  whom  he  lete  his 
land  on  the  halves,  then,  in  tbat  evoit,  Jaco 
would  not  merely  have  a  landlord's  lien  on 
the  crops  to  secure  the  payment  of  rents  but 
he  would  have  a  specific  one-half  undivided 
Interest  in  whatever  might  have  been  grown 
on  the  land,  and  he  and  Vinson  and  Bluett 
would  be  tenants  In  common  of  all  such 
crops.  In  the  former  instance,  the  under- 
standing or  agreement  testified  to  by  W.  A 
Nash  as  having  been  made  between  him  and 
Jaco  could  be  held  to  be  a  waiver  of  the 
landlord's  lien  so  as  to  extinguish  any  claim 
on  the  part  of  Jaco  In  the  cotton  and  cotton 
seed,  and  leave  W.  A.  Nash  &  Co.  with  a  valid 
and  enforceable  Hen  against  It  Whereas, 
In  the  latter  Instance,  Jaco  would  have  title 
to  an  undivided  one-half  Interest  In  the  crops' 
gron'n  on  the  land  which  would  not  be  sub- 
ject to  mortgage  br  Vlasftt  and  Beonettt  and 
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as  to  which  no  landlord's  Ueo  would  ezlat 
to  be  waived  by  Jaco.  Horseley  t.  Moss,  6 
Tex.  Civ.  App.  341,  28  S.  W.  IIIB;  Rogers  v. 
Frazler  Broa,  106  S.  W.  727;  Tignor  T.  Ton- 
ey,  13  Tel.  CW.  App.  B18;  35  S.  W.  881; 
Jones  on  Landlord  and  T«iant,  {  SO  et  aeg. 

[3]  Aseunilng  the  contract  betwe^  Jaco 
and  Vinson  and  Bennett  to  have  created  the 
relation  of  tenants  in  common  of  crops,  upon 
the  condition  of  the  two  latter  having  per- 
formed the  undertaking  of  doing  all  the  la- 
bor, still  we  are  unable  to  determine  from 
the  record  whether  or  not  Vinson  and  Ben- 
nett carried  out  their  part  of  the  contract 
with  Jaco  and  completed  the  uad»taktng  of 
making  and  gathering  the  crops.  If  they 
did  not  do  this,  but  abandoned  the  crops  be=- 
fore  they  were  made  and  harvested,  leaving 
Jaoo  to  pwform  the  work  of  flnlshing  the  un- 
dertaking and  incurring  the  expense  incident 
ttmeto,  th^i  in  that  case,  we  are  of  the 
opinion  that  his  interest  and  rights  would 
extend  beyond  the  undivided  title  and  Int^ 
est  to  one-half  of  the  cotton  and  cotton  seed 
to  Oie  extent  of  whatever  amount  such  costs 
of  PnWMng  the  undertaking  of  making  and 
gathering  the  crop  might  be.  Appelant  al- 
leged that  Bennett  abandoned  his  crop.  Be- 
sides, the  Inference  Is  to  be  derived  from  the 
account  filed  by  Jaco  that  Vinson  and  Ben- 
nett did  not  gather  the  crops,  but  that  Jaco 
was  compelled  to  perform  some  labor  and 
incur  certain  expense  In  connection  with 
harv^tlng  the  cotton.  At  the  same  time, 
many  items  appear  in  the  account  filed  on 
behalf  of  appellant  for  which  charges  were 
made  that  could  not  be  secured  by  a  statuto- 
ry landlord's  lien  if  the  rdatlon  of  tenants 
in  common  existed  between  Jaco  and  Vinson 
and  Bennett  as  to  the  crops,  instead  of  the  re- 
lation of  landlord  and  tenant  under  the  con- 
tract between  them.  While  the  ind^tedness 
set  forth  In  the  account  with  respect  to  such 
items,  if  the  parties  were  cotenants,  would 
not  be  secured  by  a  landlord's  lira,  although 
since  Jaco  has  possession  of  all  the  cotton  he 
could  doubtless  fix  a  lien  upon  Vinson  and 
Bennett's  Interest  therein  for  the  purpose  of 
enforcing  payment  of  these  various  amounts, 
except  for  the  fact  that  it  appears  that  at 
the  time  these  supplies  were  advanced  to 
Vinson  and  Bennett,  W.  A.  Nash  &  C!o.'s 
mortgage  had  already  been  executed  and  was 
filed  in  the  mortgage  record,  and  except 
for  the  further  fact  that  Jaco  had  been  told 
by  Nadi  that  he  had  the  mortgage  for  the 
purpose  of  securing  advancements  and  sup- 
plies made  by  his  company.  In  other  words, 
the  undisputed  facts  establish  both  actual 
and  constructive  notice  on  the  part  of  Jaco 
of  the  existence  of  W.  A.  Nash  &  Co.'s  chat- 
tel mortgage. 

[4]  There  are  other  respects  in  which  the 
Judgment  seems  to  be  defective.  Nowhere  In 
the  pleadings  of  either  party  is  there  any 
description  ot  the  property  upon  which  fore- 


closure is  sought  whldi  woidd  be  aafil<d«nt 
to  Identll^  it  Hie  jud«m«it,  itseU,  while 
foredosdng  appellee's  diattel  mortgafl^  Is 
d^dent  because  it  does  not  apply  tilt  foce- 
closure  to  any  spedflc  prop^ty. 

Since  the  evidence  and  the  pleadings  are 
ind^nite  in  the  respects  above  indicated,  and 
do  not  contain  facta  from  whldi  it  can  be  as- 
certained whether  or  not  the  relathm  of  land- 
lord and  tmant  existed  between  Jaoo  and 
Vinson  and  Bennett,  and  since  it  does  not 
satisfactorily  appear  whether  or  not  Vinson 
and  Bennett  completed  their  contract  or 
aband<med  it  so  as  to  compel  Jaco  to  expend 
labor  and  money  In  harvesting  it,  and  also 
by  reason  of  the  defect  last  lUwve  mentioned, 
we  think  it  necessary  to  reverse  and  re- 
mand the  causa 

Reversed  and  remanded. 


SIMPSON  V.  TEXAS  PUBLIC  SERVICE  CO. 

(No.  2473.) 

(Court  «f  dvU  Appeals  of  Texas.  Teiarkana 

Dea  22.1821.) 

waters  and  water  osiraes  —  Water 

eompaiy  aot  liable  for  fidlare  te  eipply  wa- 
ter for  ire. 

A  water  company  is  not  liable  to  an  owner 
of  private  proper^  in  a  city,  desteoyed  hy  fire 
through  failure  to  furnish  water  to  exttngnUi 
fires,  under  a  contract  between  it  and  the  city. 

Bnror  from  District  Court,  Upshur  Oonn- 
ty;  J.  B.  WonvB,  Judge. 

Action  by  B.  W.  Simpson  ^Inst  the  Tex- 
as Public  Service  Company.  Judgmoit  for 
defKidan^  and  plaintiff  brings  ema.  Af- 
firmed. 

Simpson.  Lasseter  &  Simpsoii,  oC  Tylsr,  toe 
plaintiff  in  error.  . 
J.  M.  Burford,  of  Mt  Pleasant  fin  d^end- 

ant  in  error. 

HODGES,  J.  In  December.  1920,  the  plain- 
tiff in  error,  Simpson,  sued  the  defendant 
in  error  for  damages  for  the  loss  fire  ot 
his  residence  and  hous^oM  goods  sttuat- 
ed  in  the  t»wn  of  Gilmer,  Tex.  Tba  claim  te 
based  upon  the  alleged  negligence  ot  tlie  de- 
fmdant  in  error  in  not  furnishing  a  siq^ly 
of  water  sufficient  to  extinguish  the  Are. 
The  material  pwtions  of  the  petition  are  as 
follows: 

"Plaintiff  shows  to  the  court  that  one  Albert 
Emanuel,  on  or  about  Bfareh  1,  1913,  entered 
into  a  omtraet  whereby  and  wherennder  he 
obtained  certain  valualile  rights  and  franchise 
from  the  city  of  Gilmer,  a  mmiidpel  eorpora- 
tlon,  and  whereby  he  promised  and  agreed, 
among  other  things,  for  the  term  of  60  years 
to  tapply  all  the  water  farnished  by  It  for 
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domeetic  uaes,  firei,  and  other  pnrpocei,  to  b« 
pumped  hj  the  said  Bmanoti  into  a  standpipe, 
and  all  DAceaaarj  water  mains,  Bnpply,  Intake 
and  distribution  pipes  to  be  furnished  hj  said 
dtj  and  to  fomlsb  an  adeqoate  supply  of  wa- 
ter, to  pomp  the  same  from  the  reserrolr  or 
other  soarce  of  sapply  then  or  thereafter  pro- 
vided hy  said  cit7,  into  the  BtandpU>ei  or  in 
case  of  fire  or  other  emergency  into  tiw  dty's 
water  mains,  for  a  certain  consideration  to  be 
paid  bf  said  tSitj. 

"That  tiwreafter,  and  before  the  occurrence 
bereinsfter  related  and  complained  of,  the  de- 
feodant  took  over  the  said  contract  of  said 
Emanuel  and  agreed  to  do  and  perform  all  the 
contracta  of  sfUd  Emanuel  for  the  consldera- 
tion  to  be  paid  him  and  In  consideration  of  the 
Taloable  rights  and  franchise  It  receiTed. 

"That  the  <Atj  of  Ollmer  fid,  for  and  on  be- 
half of  the  property  owners  of  QOmtr.  and  es- 
pedallr  this  plalBtifC.  furnish  a  standpipe  and 
water  mains  whidk  carried  water  near  to  and 
into  the  residence  beloofing  to  plaintiff  aitn- 
ated  on  lota  Noe.  in  block  No.  . 

"That  piaintiff,  in  order  to  get  water  to  and 
into  his  said  residence,  at  a  great  expense  con- 
nected by  pipes  with  the  water  mains,  and  waa 
a  consumer  of  water,  and  paid  tkantar  the  nte 
charged;  that,  by  the  terms  of  said  trancUse 
nndcr  wUeh  detaidwk  waa  acting  and  f  nmish- 
iag  water  to  the  eonaamer  in  Gilmer,  it  was 
^^itod  it  shoiUd  xeceire  $250  per  month,  bat, 
if  thsia  ws«  consumed  over  60,000  gallona  daily 
it  should  receive  an  additional  compensation, 
and  by  reason  of  this  plaintiff  and  otbers  using 
said  water  the  defendant  received  additional 
compensation;  that,  while  plaintiff  paid  to  the 
city  of  Oilmer  the  water  rent,  it  was  portly  for 
the  use  and  benefit  of  defendant,  and  such 
method  of  payment  was  in^ectly  to  the  ^- 
fendant;  tiiat  plaintiff  and  others  took  the 
water  which  the.  defendant  furnished  and  paid 
defendant  through  the  city  of  Gilmer  therefor, 
not  only  for  domestic  convenience,  bat  also  for 
the  protection  against  fire,  and  he  and  others 
woold  not  have  taken  said  water  and  so  paid 
defandant  therefor  but  for  the  protection 
against  fire,  that  tiie  defendant  ImpUedly  con- 
traeted,  agreed,  and  became  oWgated  to  plain- 
tiff in  consideration  of  the  monthly  price  it 
received  (or  pumping  water  into  the  water 
Doain  belonfdi«  to  the  city  of  OUmer  and  into 
the  pipes  owned  by  plaintiff  which  conducted 
the  water  to  his  residence  in  sufflcient  quantj- 
tiea  and  with  sufficient  force  to  be  used  by 
plidntiff  in  eztinguisUng  Area  in  or  about  his 
residence. 

"That,  although  defendant  was  obngated  to 
plaintiff  to  so  famish  water,  it,  on  March  1, 
1920,  negligently  faQed  to  do  so,  and  that  as 
the  direct  snd  proximate  result  thereof  plain- 
tiff's said  residenee  was  destroyed  by  fire;  tbat 
same  caught  from  a  spark  on  the  roof,  and 
cotdd  have  been  extingaisbed  by  attaching  a 
hoae  to  the  hydrant  situated  in  the  yard  which 
would  and  coiUd  have  been  done,  or  by  the  hose 
of  the  fire  department  which  was  maintained 
by  the  city  to  extiogaiah  fires. 

'TThat,  by  reason  ol  the  water  msina  and  tha 
protection  which  was  afforded  in  pteventlns 
fires,  it  defandaot  had  furnished  the  mndy  of 
water  which  it  waa  under  datr  to  famish,  and 


relying  upon  the  performsnee  aC  mA  duty, 
plaintiff  and  others  whose  property  waa  near 
the  water  main  did  not  carry  the  amount  of 
insurance  which  they  would  have  oUierwise  car- 
ried, aB  of  which  was  known  to  defendant; 
that  plaintiff  had  only  $8,500  iBOoraace  on  hla 
rendence  and  9700  on  his  furniture  and  hooM- 
hold  goods;  that  his  residence  waa  of  the  rea- 
sonaUe  Talne  of  $18,000,  and  his  household 
goods  and  furaitare  $1,260,  and,  by  reason  of 
defendant  negligently  failing  to  furnish  a  sap- 
ply  of  water,  plaintifTs  residence  and  houseludd 
goods  were  destroyed. 

"That  on  the  occasion  of  the  aaid  fire  there 
was  not  sufficient  water  or  pressure  in  the 
mains  to  throw  water  10  feet.  By  reaawi  of  all 
of  which  plaintiff  has  been  damaged  In  the  mm 
of  $14,600,  for  which  he  mea.** 

To  this  petltloa  ttte  trial  court  susb^ned 
a  general  demurrer,  fronL  vhlcli  rolinc  (he 
pUintlfC  In  error  prosecntee  this  appeaL 

The  question  here  presrated  hea  beeo  ao 
fully  and  exhaustively  dlactused  in  mn  opin- 
ion by  ttie  Supreme  Court,  and  later  flu 
Court  oC  Civil  Appeals,  tbat  we  deem  it  on- 
neceasuy  to  do  more  than  refer  to  ttiem. 
House  T.  Houston  Waterworta  Co.,  88  Tex. 
233,  81  S.  W.  .179^  28  L.  R.  A.  882;  OreenvlUe 
Waterworks  Co.  t.  Beckham,  55  Tex  Cir. 
App.  87,  318  S.  W.  889,  and  cases  there  died* 

Tba  Ittdgment  Is  aflBrmad. 


LOVEttaL«.OIIIFPITHetaL  <No.8l»M« 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Dec.  21,  1^1.   Rehearing  Denied 
Jan.  12, 1922.) 

1.  Appeal  asd  MTor«sw78l(4)— Meet  qseatioaa 
aat  eoBsMerwL 

An  appeal  by  plaintiffs,  in  an  action  to  re- 
strain election  judges  from  denying  plaintiffs* 
right  to  vote  in  primary  election,  will  be  dia- 
miseed,  where  it  appears  tbat  the  election  has 
been  held  and  it  Is  impossible  to  grant  the  relief 
sought,  the  subject-matter  of  the  suit  having 
In  effect  ceased  to  exist,  even  thoui^  the  ques- 
tion of  0»  eoaatitntloiiali^  of  the  statnte*  m- 
der  iriiieii  a  nile  doijlng  plaintiffs  the  il^t 
to  vote  was  promulgated,  is  involved. 

2.  CoBstltatlottal  law  «S3>46(I)— CoastttstlOR- 
allty  not  Iqqslred  Into  asleaa  eoacrate  rliht  la 
affaeted. 

Tba  constitutionally  of  a  statate  WED  not  be 
inquired  into  by  tha  courts  n^eaa  the  petition 
by  which  the  question  la  preaented  shows  that 
ths  statute  affects  aome  concrete  rii^t  of  llw 
complainant. 

3.  Appeal  and  errer  «=>78 1  ( I  )^ppeal  set  aa- 
tartaised  aeMy  to  detemlae  qaasUea  af 
easts. 

Tlie  aidijeetinatter  of  a  ault  having  In  effect 
ceased  to  nistt  tha  qaestion  ol  costs  alone  Is 
net  snfitelent  to  require  appellate  court  to  on- 
tortalB  an  a^eal. 


a  jiTnr  other  mmb  ms  same  topic  sod  KBT-NUUBBR  in  aU  Kar-Humbwed  Dls«sU  and  JaSeaua 
•Writ  o(  error  dismissed  for  want  oC  JorUdMlsa  Manb  1.  1«. 
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AK)eftl  from  DlatrictOourt,  Harris  Count?; 
tillages  SL  Adie»  Judge. 

Suit  hy  0.  N.  Lore  and  otbers  against 
Janes  8.  Oiifflth  and  oOierB.  Jndgmwt  Cor 
defendants,  and  plalntlfrs  appeal.  Appeal 
dismissed. 

R.  D.  Eranm  of  Waeo^  for  appellants. 

n^BASANTS.  0.  J.  Tbls  appeal  is  from  a 
Judgment  of  tbe  court  below  anstaining  a 
graeral  donurrer  to  tbe  plaintiffs'  petltl(m 
In  a  suit  brought  by  WPdlants  against  the 
aiqidlees. 

Appdianta,  C.  N.  Lore  and  flro  otbers,  aU 
of  whom  are  colored  eitlBGau  ni  the  cUr  of 
.Houston,  and  quallfled  TOters  of  the  olty  un- 
der the  OonstltutloD  and  laws  of  this  state, 
brougbt  this  suit  against  the  appellees,  the 
Democratic  ExecntlTe  Oommlttee,  and  tbt 
election  judges  tor  the  dty  Democratic  pri- 
mary Section  at  all  of  the  voUng  boxea  of 
tbe  <dty,  to  restrain  tbe  defendants  from  de- 
nying plaintiffs  tbe  right  to  vote  In  a  Demo- 
cratic primary  eleotiCHi  caUed  to  be  held  In 
said  dty  on  February  fi,  1921,  for  the  pur- 
pose of  nominating  Democratic  candidates 
for  election  to  the  office  of  mayor  and  mem- 
bers of  tbe  ^tr  ooonaU,  or  board  of  dty  com- 
mlBsioners. 

The  petition  alleges.  In  substance,  that  the 
Democratic  Executive  Committee  had  passed 
a  resolution  or  adopted  a  rule  restricting 
participation  in  said  primary  election  to 
white  voters  and  directing  the  deotioo  Judg- 
es to  deny  to  any  colored  voter  the  right  to 
vote  In  said  electlnj.  Tbis  resolution  or 
rule  of  the  committee  is  attacked  on  the 
ground  that  it  deprives  plaintiffs  of  rights 
guaranteed  to  them  under  the  federal  and 
state  Constitutions,  and  the  laws  of  this 
state,  and  the  enforcement  of  the  rule  la 
sought  to  be  enjoined. 

Upon  a  hearing  of  the  application  for  tan- 
porary  Injunction  on  February  6,  1^.  tbe 
court  below  sustained  a  general  demurrer 
to  plalntllfe*  petition,  and,  plaintiffs  declin- 
ing to  amend,  the  suit  was  dismissed. 

(1]  It  Is  apparent  from  this  statement  of 


CCex. 

the  record  that  tbe  primary  purpose  of  the 
suit  was  to  secure  to  plaintiffs  the  right  to 
vote  In  the  dty  Demo<»atic  primary  election 
held  In  the  dty  of  Houston  on  February  0, 
1921,  and  that  that  election  has  long  since 
been  held.  It  Is  now  impossible  to  grant 
plaintiffs  the  relief  sought  by  their  petition ; 
the  subject-matter  of  the  suit  having  In  ef- 
fect ceased  to  exist.  It  follows  that  the 
Question  of  the  constitutionality  of  the  stat- 
ute under  which  the  executive  committee 
acted  In  promulgating  the  rule  complained  of 
by  plaintiffs  is  now  a  moot  Question  In  >o  far 
as  it  .affects  the  cause  of  action  within 
wbloh  Is  the  ba^  of  this  auit 

[2]  Tbe  oonstUaUonalltr  of  a  statute  wtU 
not  be  inquired  into  by  fbe  courts  unless 
tbe  petition  by  which  the  question  is  pre- 
sented shows  that  die  statote  affects  some 
cmcrete  right  of  the  complainants.  The 
rule  of  the  executtve  cconmlttee  applied  tmly 
to  the  primary  election  of  B^^nuaiy  9,  1821* 
and  we  cannot  assume  either  tbat  the  next 
Democratic  primary  election  will  be  called 
under 'the  same  rule  or  InstructlonB  of  tbe 
committee,  or  that  appellants  when  soch 
election  may  be  called  wlU  be  quallfled  vot- 
ers In  that  dty  and  desire  to  vote  in  eudh 
election. 

It  is  well  settled  by  our  decisions  that  ap- 
pellate courts  will  not  entertain  Jurisdiction 
to  hear  and  determine  questions  presented 
by  an  api>eal  when  the  cause  of  action  upon 
which  the  suit  Is  based  has  ceased  to  exist 
S.  W.  Telephone  Co.  v.  Galveston  County, 
59  S.  W.  589 ;  Robinson  v.  State.  87  Tex.  565» 
29  S.  W.  649 ;  Lacoste  t.  1>offy.  49  Tex.  768, 
80  Am.  Rep.  122;  Gordon  v.  State,  47  Tex. 
208 ;  McWhortor  v,  Northcut,  94  Ttex.  86,  S& 
S.  W.  720;  Bolton  v.  City  of  San  Antonio,  4 
Tex.  Civ.  App.  174,  23  S.  W.  279. 

[8]  The  only  material  qnestlcm  now  left 
In  tbe  case  Is  the  question  of  costs,  and  that 
questi<Mi  alone  Is  not  sufficient  to  require  this 
court  to  entertain  the  appeal. 

For  tbe  reasons  stated  we  are  of  oidnion 
that  this  appeal  should  be  dismissed;  and  It 
has  been  so  ordraed. 

Dismissed. 
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STANDARD  ELKHORN  COAL  CO.  tt  al.  v. 
BOLEN  tt  al. 

(Cawt  of  Appeals  of  Kentucky.  Dee.  2, 
Rebearinf  Denied  Jan.  20,  1922.) 

1.  EvMetiee  cj^  i  10  Sarroua Jlag  olnDiimtano- 
•B  adatoalMe  In  oonstruetloa  of  ambiguoii 


Whmn  tha  langnage  of  a  deed  la  amUguona, 
flie  eonrt  may  conaider  Ita  orisin  and  the  aonrce 
vi  ita  deriration,  with  all  the  anrroundinf  dr- 
cnmBtances  attendant  thereon,  Including  the 
litaation  of  the  partieB  and  any  prevloQs  agree- 
ment which  the  deed  was  meant  to  effectnate. 

2.  Lafla  and  loiglag  ^»2— Convayanoe  of  mr- 
faee  estate  hold  to  iaclnda  standlnB  tinbor 
ever  12  ladles  la  diameter. 

A  eonverance  of  the  "surface  estate  only,** 
except  **8ach  of  the  standing  timber  as  may 
be  necessary  for  mining  and  utilizing  the  prod- 
ucts of  mining,"  etc..  held,  under  the  evidence, 
to  iocJnde  standing  timber  more  than  12  inches 
in  diameter,  and  the  title  to  all  the  timber  pass- 
ed to  tb«  grantee  with  a  leserration  of  the 
li^t,  when  the  occasion  for  exercising  it  arose, 
of  Qsinc  the  smaller  timber  for  mining  pur- 
poses. 

3.  Deads  «=»I3&— "Rasenratloa" .  and  *'«ceep- 
tion"  oftaa  used  Intafohanieabiy. 

While  "reservations"  and  "exceptions"  in 
deeds  are  distingnishable,  they  are  often  need 
interchange^ddy;  the  object  always  being'  to 
ascertain  the  intention  of  the  partlsa,  and  es- 
pedslly  that  of  the  grantor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea,  First  and  Second  Series,  Excep- 
tion; Beserratlon.] 

Ai^ieal  from  Olrcnit  Court,  Floyd  County. 

Action  by  the  Standard  Elkborn  Coal  Com- 
pany and  others  against  W.  W.  Bolen  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs ap^feal.  Affirmed. 

A.  J.  May,  of  Prestonsbti^,  and  GeatgB  B. 
Martin,  and  Martin  &  Smith,  aU  of  Catletts- 
borg.  for  app^ants. 

B.  F.  Combs,  Smith  &  Combs,  and  Williams 
k  James,  all  of  Prestonsbur^  and  D.  G. 
Boteyn,  of  Haoard,  for  aM»eUeea. 

MOOBUAN,  J.  Tbe  deaoendantfl  of  Geo. 
W.  Koona  and  tbe  Standard  Elkbom  Coal 
Company,  their  leasee,  appellants  herein,  In- 
stttated  tills  actl<ni  oo  the  22d  day  of  April, 
1920,  to  enjoin  and  restrain  the  an»ellee8 
from  farther  trespassing  upon  Oie  timber 
situated  <m  a  tract  of  about  240  acres  of  land 
In  noyd  county  and  from  removing  any  tim- 
ber th^  <m  the  land,  or  from  cutting,  saw- 
bog,  or  mannflacturing  any  of  tbe  same.  They 
also  sought  a  Judgment  In  tlie  sum  of  $3,000 
fbr  damages  dcoie  to  the  timber  Iqr  the  ap- 
pelleesL 

After  completing  the  laraee  and  taking 
pnaXr  a  final  hearing  at  the  case  was  had  In 


the  circuit  court,  resulting  In  the  ^<M«pii>Mt 
of  tbe  petition.  From  that  Judgment  this  ap- 
peal ia  prosecuted. 

The  rights  of  tbe  parties  in  this  case  de- 
pend on  the  construction  of  a  deed  of  De- 
ceinber  16, 1910,  from  tbe  master  commission- 
er of  the  Floyd  circuit  court  to  W.  W.  Bolen, 
In  connection  with  which  the  drcumstances 
and  facts  leading  up  to  the  encntloB  at  the 
deed  are  pertinent. 

On  April  10,  1904,  Geo.  W.  Eoons.  for  the 
consideration  therein  stated,  executed  and 
dellTered  to  Wilson  Haya  a  title  bond  for  a 
deed  to  the  property  in  controversy,  and  on 
Blay  9,  1908,  the  bond  was  assigned  by  Hays 
to  W.  W.  Bolen  and  duly  recorded  in  tbe  of- 
fice of  tbe  clerb  of  tbe  Floyd  county  court 
At  that  time  the  tract  consisted  of  rough 
land,  only  about  36  acres  of  whl<^  wera 
cleared,  but  in  the  interim,  before  the  filing 
of  this  action,  Bolm  cleared  about  15  acres 
more.  In  1907  Geo.  W.  Koons,  who  then  and 
had  always  resided  in  Pennsylvania,  died, 
and  In  December  of  the  same  year  the  guard- 
ian of  bis  Infant  children  instituted  an  action 
in  tbe  Floyd  circuit  court  for  tbe  purpose  of 
selling  their  Interests  In  tbe  land  and  ap- 
plying tbe  proceeds  thereof  to  their  mainte- 
nance and  education.  Geo.  W.  Kocms  having 
never  executed  a  deed  in  fulfillment  of  tbe 
title  bond  of  April  IS,  1904,  tbe  appellees  Hays 
and  Bolen  Intervened  In  the  action,  setting 
up  their  interests  In  the  property,  and  asking 
that  the  master  commissioner  be  directed  to 
execute  and  deliver  to  W.  W.  Bolen  a  deed 
for  the  interest  in  tbe  property  as  shown 
by  the  title  bond  filed  in  tbe  case.  The  com- 
missioner's deed  of  December  16,  1910,  was 
made  pursuant  to  a  Judgment  of  the  court  In 
that  proceeding,  though  tbe  interest  of  tlte 
infant  heirs  In  the  property  was  not  sold, 

Bolen  continued  to  reside  on  tbe  pn^erty, 
and  in  tbe  latter  part  of  1919  or  the  sprizig 
of  1920  sold  and  otmreyed  to  the  appellee, 
Garrett  Lumbo-  Companyi  all  of  tbe  stand- 
ing timber  on  the  land  in  exoeH  of  12  inches 
In  diameter.  On  March  25,  1920.  the  Stand- 
ard Elkbom  Goal  Company  leased  from  tbe 
beirs  of  Geo.  W.  Koou  the  ndnerala  and  min- 
eral tfflvUeges  retained  by  them  In  the  land,  ■ 
and  In  ApzU  the  lessee  company  proceeded 
with  Its  idans  to  devdop  mines  on  tbe  prop^ 
erty,  and,  Jolnii^  with  Its  lessors,  filed  this 
action  seeking  the  reltef  above  stated. 

On  this  aiveal  it  is  contended  for  app^ 
lants  that  Bolen  acqnlted  no  title  whatever 
to  any  of  the  ttmbn  In  dispute,  and  ooiwe* 
quenUy  oottld  not  convey  title  to  bis  eode- 
fttidants,  and  accradlngly  that  their  act  la 
cutting  and  removing  the  timber  was  a  tres- 
pass agahist  whldi  an  Injunction  abouU 
have  been  granted.  It  is  also  omtoided  that 
the  rights  of  tbe  parties  were  folly  detex^ 
mined  and  adjudicated  In  the  Floyd  ctrcolt 
court,  in  the  ease  of  Peoples  Bank,  etc  t>  W. 
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B.  Soon,  etcL,  whw^  all  parties  to  this  ap- 
peal were  parties  (rf  record,  and  wbere  It  was 
adjudged,  as  conclustTely  evidenced  by  the 
deed  of  the  master  conuniesioner,  that  Bolen 
had  no  title  to  any  of  the  property  other 
than  the  bare  surface,  and  could  not  make 
use  of  that  except  for  agricultural  purposes, 
and,  fmrther,  that,  under  the  exception  con- 
tained In  the  title  bond  from  Koona  to  Hays, 
and  similarly  expressed  In  the  commission- 
er's deed,  the  tltie  to  the  timber  growing  on 
the  land  was  expressly  retained  in  Koons 
and  his  beirs. 

The  latter  contentions,  however,  are  sub- 
sidiary to  and  included  in  the  first,  viz.  that 
Bolen  acquired  no  title  whatever  to  any  of 
the  timber  in  dispute,  and  could  therefore 
convey  none  to  his  codefendants. 

[1]  In  ni^ng  the  main  contention.  Jnst 
stated,  it  is  argued  that  the  ri^ts  of  the  par- 
ties must  be  determined  by  tlw  commission- 
er's deed  alone,  and  that  extraneous  circum- 
stances or  fiicta  connected  with  Its  execntioii 
and  d^very  are  not  admissible  In  explana- 
tion of  Its  tems  and  conditions.  With  that 
contention  we  cannot  agree.  The  general 
rule  Is  that,  where  the  language  of  a  deed  is 
ambiguous,  the  court  may  consider  Its  origin 
and  the  source  of  its  derivation,  with  all  the 
surrounding  ^drcumstsnces  attendant  there- 
on, Indudlng  the  situation  of  the  parties  and 
ai^  previoua  agreement  which  the  deed  was 
meant  to  effectuate:   18  C.  J.  pp.  260,  261. 

[Z]  The  deed  by  which  Bolen  acquired  le- 
gal title  conveyed  the  "surface  estate  <Hi1y," 
and  exeepMi  or  reserved  the  mineral  prlv> 
lieges,  for  greater  certainty  with  regard  to 
wfaldi  the  record  and  proceedings  in  the  case 
were  referred  to.  In  determining  the  mean- 
ing of  the  term  "surface  estate  only,"  as  used 
In  the  deed,  the  eK^tions  or  wervatloM 
ther^  must  be  onisidered,  among  vtlOdli  is 
"snch  of  the  standing  timber  as  may  be  nec- 
essary for  mining  and  utUhdng  tiie  products 
of  mining,  etc."  This  clause  indicates  that 
it  was  not  the  imrpose  <^  the  gualbBx  to 
exc^t  from  the  conveyance  or  to  reserve 
all  the  tlmbar  on  the  land  And  this  vlmr 
is  strengthened  by  referfimce.  In  the  eommls- 
tiomr'n  deed,  to  tlw  title  bond*  wUdi,  to  ad- 
dition to  an  induslon  of  the  reservation  or 
oixception  stated,  provides  that  "the  timber 
moitioned  Is  tuan^  deeded,  except  that 
which  is  menttoned  for  ndntng  porpoeee  and 
all  purposes  her^  maitioiied."  etc,  and, 
further,  "the  walnut  timber  standing  «r  ly- 
ing on  said  land  is  excepted  and  reserved." 
It  was  stipulated  in  the  title  bond  that  the 
deed  to  the  tract  of  land  should  be  made  with 
"tine  mineral  prlrll^es  excepted  in  the  same 
manner  as  the  Northern  Coal  &  Ooke  Com- 
pany has  deeds  made  to  it  for  the  oil  and 
gas  and  mineral,  with  all  the  easemaits  and 
privileges  In  the  some  manner  as  does  the 
aforesaid  Northern  Coal  A  Coke  Company," 
etc  nw  preponderance  of  evidence  on  this 


subject,  which  was  properly  admitted,  shows 
that  the  deeds  of  the  Northern  Cool  A  Oofce 
Company  usually  reserve  the  right  to  use 
the  timber  under  12  inches  in  diameter  for 
mining  purposes  whoi  needed  in  the  opora- 
tion  of  the  mines. 

The  term  "surface  estate  only,"  when  con- 
sidered In  the  light  of  the  provlrions  quoted 
and  the  evidence  pertaining  thereto,  indi- 
cates an  intuition  and  a  purpose  of  conveying 
the  tiUe  to  the  surface,  Including  the  timber, 
subject  to  the  right  in  the  Koons  heirs  of 
entry  upon  the  land  to  mine  the  coal  or 
other  minerals  title  to  which  remained  in 
them,  and  to  use  at  that  time  such  timber, 
not  exceeding  12  inches  in  diameter,  as  might 
be  needed  In  conducting  their  mining  opera- 
tions. But  it  is  said  that  the  title  bond  and 
the  deed  excepted  the  timber,  and  none  of 
it  ever  passed  to  Bays  or  to  Boloi.  or,  if  any 
of  it  did  pass,  it  now  appearing  that  all  the 
timber  can  be  utilised  or  is  necessary  for  Ow 
mining  operations  contemidated,  the  rlgltt  «€ 
appellants  to  the  timber  Is  exclusiT«. 

[3]  We  are  not  Impressed  with  the  conten- 
tion that  the  words  "except"  and  "excepted," 
as  used  in  the  deed  or  titie  b<md.  are,  in  so 
fU-  as  the  timber  Is  concerned,  to  be  eansidr 
ered  in  a  tedmlcal  sense.  While  resorvatians 
and  exceptions  in  deeds  are  distinguishable, 
th^  are  oftm  used  tuterdiangeably,  the  ob- 
ject always  being  to  ascertain  the  intention 
of  the  parties,  and  espedally  that  of  Qie 
grantor.  Brown,  etc.,  v.  Anderson,  8S  Ky. 
577,  11  S.  W.  607;  Hlcka  v.  PhlUlps,  148  Ky. 
305,  142  S.  W.  SSH,  47  U  B.  A.  (N.  S.)  878; 
Damron  et  aL  t.  Justicei,  162  Kj,  lOL,  172 
a  W.  120;  IS  a  J.  pp.  252,  84a 

A  consideration  ot  the  deed  In  eonuectlon 
with  Itx  origin  and  the  xtrevlous  agreemait 
whidi  It  was  executed  to  ^Itectuate  leads  to 
the  concluBion  that  its  purpose  and  Intant 
■ma  to  grant  tP  Bolen  the  title  to  all  of  the 
■nrtaee^  indndlng  the  timber,  leaeninff  to 
the  Koons  heirs  the  right  to  ectnr  upon  the 
land  and  take  the  coal  or  othsr  minerals,  and 
to  use  at  that  time  and  for  that  purpose  such 
timber,  not  exceeding  12  Indies  In  diameter, 
as  ml^t  be  neceseaxy.  Any  other  constmo- 
tton  of  the  exception  would  be  repugnant  to 
tha  sDltlt  and  purpose  ot  tbe  conTsrance. 

Nor  can  the  rights  of  aroeilants  to  tbs  tne 
of  the  timber  be  extended  beyond  the  period 
during  which  mining  <w«ations  are  actually 
conducted.  The  Intention  was  to  resnre  to 
ttum  the  right  or  privily  oC  utilising  Umber 
on  the  laud,  not  exceedli^  IS  indies  in  di- 
ameter, at  the  time  when  it  was  needed  in 
operating  and  ctmdncting  mines,  and  not  be- 
fore;  "Om  title  to  the  tlmbw  passed  to  Hie 
grantee  with  a  reservation  in  the  Koons  heirs 
of  the  privilege,  when  the  oocastm  for  exv- 
dsing  it  arose,  oC  u^g  a  certain  kind  of 
tlmbar  for  mining  operations.  Accordingly, 
the  xlgbt  to  use  Ilia  timber  exists  .only  an 
tha  needs  lor  it  adssk  at  wbldi  time  it  at- 
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tMte  t»  sach  tImlMr,  of  tlie  cliaracter  iudl- 
eated,  as  then  may  be  aTaflable  on  tbe  land. 

Tbe  r^ts  of  appdlauts  as  otraen  of  the 
minerals  with  reterenoe  to  protecting  the 
diaracter  of  timber  deacrlbed  fMni  waste  or 
Injury  before  the  begtimlng  of  milling  opera' 
dons,  Is  tiot  decided  here,  as  the  aiMrtlon  Is 
not  presented  In  this  reoord. 

On  the  record  as  made  vp,  we  find  no  error 
la  the  Judgment  of  the  ooort  below.  It  is 
tlMisflora  sfflmsdi 


LARGIN  tl  aL  V.  COMNONWEALTH. 

(Conit  of  Appeals  of  Kentockr.  Jan.  1(^ 

1822.) 

1.  Istoxleating  llqwrs  «=32I9  —  Psrasa  <• 
whsM  sol*  Mst  IM  alletetf. 

An  indictment  for  the  sale,  gift,  or  l<(an  of 
intoxicating  liqaors  mult  name  the  person  to 
wkom  the  Uqnor  was  ^vea.  B<dd,  or  louied.  nn- 
lees  the  name  of^aocb  person  wsa  to  grand 
jnrj  onknown,  in  whldi  oaie  the  bidictmant 
ihonld  so  allege. 

2.  latsxieatlag  moors  «»222-lBdleti»eat  for 
traasportlag  mnat  aogativs  exoeptloas. 

An  indictment  chargiDg  die  transportation 
of  fntozieating  Uqoora  in  Tiolation  of  Acts  1920, 
c  81,  mnat  negative  the  exceptioaa  contained 
hi  the  enacting  daaae  and  body  of  the  atatnte. 

Appeal  from  Circuit  Court,  Bovan  Gonnty. 

Klser  Largin  and  another  were  conTtcted 
tor  file  sale  and  transportation  of  llQuors, 
and  appeaL   Rev^'sed,  with  directions. 

Qmj  ft  Hosg«,  of  Morehead,  tor  aiHwi- 
lants. 

Gbaa.  I.  Dawson.  Atty.  -Qtt.,  and  Thomas 
B.  McGncor,  AasL  Atty.  Gao.,  txa  tbe  Com- 
moowealth. 

SMtrrSM,  J.  Tbe  appeOaats,  Klaei  Largin 
and  Bhflnnan  Barlr,  were  U^eOua  tried  and 
coBTieted  la  the  court  betow,  the  punhdimeut 
Inflicted  npoB  each  of  tbon  by  tbe  judgnwit 
being  a  fine  ot  |66  and  Imifflaonmeat  of  50 
days  In  JaU,  under  a  Joint  Indirtment  diarg* 
tag  aacb  with  two  offenses— the  first  that 
the  AHfmvlli^  did  nnlawfuUy  aOU  barter 
gfra,  and  load  aplrltaoas  liquors;  the  Beo- 
ood  tihat  they  did  trajosport  and  keep  for 
■Us  audi  Uqnors.  Badi  of  them  was  refused 
a  DOW  trial,  and  eedn  has  appealed. 

{1«  n  One  e<  the  gronnds  urged  tot  a  new 
trial  and  now  relied  on  for  the  reversal  of 
the  judgment  as  to  each  appeUant  was  and 
la  dut  On  trial  court  erred  In  overruling  tho 
demnrrer  filed  by  eadCi  acqpellant  to  the  Inr 
dktnient,  and  also  Uke  motion  by  each  of 
tbflm  to  require  ttu  commonwealth  to  elect 
irtilclk  of  the  two  offoises  charged  In  the  In- 
dk^moit  be -would  prosecute.  Kie  demurrers 
dionld  bare  been  sustained ;  for,  as  atated. 


tiie  InActment  attempted  to  charge  two  of- 
fenses, but  without  making  elthw  good  in 
law  to  constitute  an  c/tt&ae.  As  to  the  first 
it  Is  not  alleged  to  whom  the  Uquor  was 
glvai.  scdd,  bartered,  or  loaned;  this  was 
indlsp^Dsably  neeessary  tmless  1^  name  of 
such  person  was  to  the  grand  Jury  unknown, 
and,  If  this  was  the  case,  the  Indictment 
idiould  hare  so  alleged.  Wilson  v.  Oom- 
monwealtb,  14  Bush,  169;  Bills  t.  Oommm- 
wealth,  78  Ky.  180.  The  allegations  setting 
forth  the  second  offense  are  also  Insufllclait 
Treating  as  sun^usage  other  Immaterial 
acts  stated,  tlie  offense  cbatgad  is  that  oC 
tranaportlng  tntsxicants  In  vMatlon  of 
chapter  81,  Acts  1920,  and,  as  the  Indictment 
does  not  negatiTe  tb»  wceptlfms  contained 
tn  the  enacting  clause  and  body  of  tbe  etat- 
xtt^,  no  oCtense  was  Charged.  Dials  t.  Com- 
monwealth, 192  Ky.  440.  283  8.  W.  888,  and 
cases  ther^  dted.  This  wnlsslon  also  ap- 
pears as  to  the  alleged  sale  constituting  the 
first  offense. 

It  Is  Bppaxait,  Oien^an,  that  the  Indict- 
ment was  fatally  defective^  Wherefore  the 
judgment  as  to  eadi  appelant  Is  revwsed, 
with  directions  to  Hie  drcult  court  to  sus- 
tain tbe  dmiirma  to  Qie  liUUctment. 


LOVE  sf  al.  V.  KOZY  THEATER  CO.  et  at. 

K02Y  THEATER  CO.  St  af.  V.  LOVE  et  al. 

(Coart  of  Appeals  of  KentndtT.  Nor.  11,  ^1. 
Behearing  Denied  Jan.  10,  1922.) 

1.  MoBOpslles  ^r2(l)~Whetlier  power  ex- 
ista  to  ndse  prices  aad  wcelsde  oonpetltloa 
whea  daslrsd  detormlses  exfstenoe  of  meaop- 
oly.  ■ 

The  material  consideration  in  determining 
whether  a  monopoly  exlsta  la  that  power  exists 
to  raise  prices  and  to.«z<dods  competition  when 
it  la  desired  to  4o  aa 

2.  Monopolies  ^12(1)— Comblastlos  of  eom- 
petlng  businesses  In  a'  few  hasds  orsatss  a 

monopoly. 

A  monopoly  is  created  when,  as  a  result  of 
efforts  to  tiiat  end,  competing  bnsiaesBes  are 
BO  concentrated  in  the  bands  of  a'  single  per- 
son or  corporation  acting  together  that  the; 
have  power  to  practically 'oontrol  the  prices 
of  commoditfes  and  to  practically  sappresa 
cMnpetitlon. 

3.  CoBtraets  «=:>lie(l)-4:ontr8ots  tendlag  to 
create  a  monopoly  ars  Illegal. 

Contracts  and  combinations  which  tend  to 
create  a  monopoly  are  against  public  policy 
and  illegal. 

4.  Mesopollas  «=;>t2(l)— ^Msaepoly"  dsftsed. 

"Monopoly"  embraces  any  oombi nation,  the 
tendeaiv  of  wbidi  is  to  proTent  competition  in 
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the  broad  and  geoitni  Bcnse,  or  to  ooBtrol  piie- 
to  the  deti^ent  olC  tba  public 
[Ed.  Note.r-For  iHhtx  definitiuia,  mo  Words 
tod  PhraBW,  Tint  and  Secmid  Seriev,  Mo- 
nopoly.] 

5.  Monopolies  «S9|2(2)  —  Coatrvl  of  nevlag 
pieture  bislMM  hsid  t»  eoastttota  c  ao- 
■opohf  aad  a  oostraot  !■  aid  thersof  to  ba 
lUegaT. 

Where  the  fonr  principsl  movinr  picture 
shows  of  a  tovn  were  brougbt  ander  the  man- 
agement of  an  interlocking  directorate,  after 
which  one  was  closed,  and  another  closed  ex- 
cept on  apedal  occasions,  the  combination  was 
a  monopoly,  and  a  contract  of  lease  by  which 
the  premises  of  one  of  the  picture'  shows  was 
leased  to  tbe  monopoly  was  a  contract  in  re- 
straint of  trade  and  illegal,  boUi  nnder  the 
statntes  and  at  common  law. 

6.  Contracts  ^116(1)— In  order  to  be  np. 
Md,  a  contract  In  restraint  of  trftde  msst 
■ot  Impose  an  unreasoaable  restraint. 

Before  a  contract  In  restraint  of  trade  Is 
upheld,  it  must  clearly  appear  that  It  does  not 
impose  any  unreasonable  restraint  upon  trade, 
such  as  tends  to  form  a  monopoly. 

Appeal  trom  drcnlt  Conrt,  BfcGra<^en 

Action  by  tlie  Kosf  Tbeata  Comjfuxf  and 
others  against  Qulncy  B.  Love  and  otbers. 
From  a  Judgment  dlamiaslng  plalnttSa'  pe- 
tltitm  and  defendants'  conntmdaim,  all  par- 
ties appeal.  Appeal  of  defendants  from  tbe 
Jndgmeot  dlsmlsBlng  connterclalm  rereraed 
for  further  proceedlnga,  and  Uie .  Judgment 
dismissing  the  petition  affirmed  on  appeal 
of  plaintiffs. 

See.  also.  191  K7.  09S.  281  S.  W.  24a 

Hendrick  &  Bums,  of  Paducah,  and  Hazel- 
rlgg  &  Hazeliigg,  of  Frankfort,  fbr  Qulney 
B.  Lore  and  others. 

Wheeler  ft  Hoghee  and  Bradshaw  &  Mac> 
Donald,  all  ot  Paducah,  for  Komy  Theater  Co. 

QT7IN,  3.  TbB  Arcade  Theater.  located  In 
Paducah.  was  operated  by  a  oorporation 
whose  atotk  was  held  by  Leo  T.  "KtMer,  his 
wife,  Irene  B.  Keller,  and  lAwrence  DaUam. 
The  theater  was  used  for  many  years  ex- 
cluslvely  for  motion  pictures  and  later 
TaudoTllle  was  added  to  the  program.  Aft- 
t/r  the  dissolution  of  the  corporation  In  1819, 
Ifae  theater  was  operated  by  the  three  stock* 
headers  as  a  partnership. 

The  Kozy  Theater,  prim  to  Hardi  26^  1918, 
was  owned  by  B.  0.  Davis  and  Bankin  Klrk- 
land.  During  tbe  same  period  the  Star 
Theater  was  operated  and  cmaducted  by 
Dave  Desberger  as  a  motion  ^cture  house. 
Adjacent  to  the  Palmer  House  was  tbe  Ken- 
tucky Theater,  which  was  operated  by  the 
hotel  company.  It  does  not  appear  that  ei- 
ther of  the  last  two  theaters  had  a  very 
profitable  eziatence,  and  as  the  result  of  ne- 
gotiations the  control  of  these  two  were  tak- 
en over  by  the  owners  of  the  first  two  named. 


The  Kozy  Theater  Company  was  ^anlsed 
to  opiate  tbe  Eoey  and  Star  Theatws; 
stock  In  this  company  was  stAecribed  by 
Davis,  Klrkland.  Keller,  and  Dallam.  Thus 
tbe  owners  of  the  Arcade  Theater  became 
Joint  owners  of  the  Eosy  and  Star  Theaters. 

AVhile  the  Kentucky  Theater  had  been  used 
chiefly  for  the  prodaction  of  "road  shows." 
it  is  testified  that  It  was  also  equipped  as  a 
motion  picture  house.  As  the  resolt  of  further 
negotiations  between  the  parties  In  interest, 
a  contract  of  lease  was  entered  into  on  July 
1.  1918,  between  the  Kozy  Theater  Company, 
the  Arcade  Company,  Dallam,  Keller,  Davis, 
and  Klrkland,  by  the  terms  of  whldi  they 
leased  the  Kentucky  Theat^  for  a  period  of 
one  year  with  tbe  privilege  of  renewal  from 
year  to  year  for  the  three  succeeding  years, 
at  a  rental  of  $1,800  per  annum.  This  rental 
was  paid  as  due  under  succee^ve  notices 
ci  renewals  until  the  tendered  rent  t<a  the 
year  1920  to  1921  was  refused. 

Augast  8,  1919,  the  hotel  company  leased 
its  hotel  and  other  holdings,  Including  the 
theater,  for  a  term  of  15  years,  to  Love  ft 
Green.  In  April,  1920,  Love,  who  In  the 
meantime  had  acquired.  Green's  Interest  In 
the  lease,  assigned  to  Rehkopf  all  his  rtghts 
in  and  to  the  theater.  Love  and  Rehfcoi^ 
not  only  refused  to  execute  a  new  lease  to 
the  Kozy  Company,  hut  In  July,  1920,  filed 
forcible  detainer  proceedings  against  the  les- 
sees and  obtained  a  Judgment  of  restitution 
In  their  favor.  Upon  appeal  to  this  court  It 
was  held  that  the  Kozy  Theater  Company 
and  other  lessees  were  entitled  to  hold  the 
premises  under  tbe  exercise  of  tbe  option 
provided  In  the  lease,  and  that  Love  and 
Rehk<^  were  without  right  to  evict  191 
Ky.  695.  281  S.  W.  249. 

Tbe  present  action  was  Instituted  in  June, 
1920,  by  tbe  Eosy  Theater  Company  et  at, 
seeking  tbe  spedflc  performance  of  th^  con- 
tract of  leaser  for  ui  ovist  requiring  Love 
and  Bdikopf  to  execute  a  renewal  lease  tor 
the  period  tram  July,  192Xi,  to  1921*  and  tat 
refonnattoD  of  the  lease,  It  was  alleged  In 
the  answer  and  counterclaim  filed  In  Oils 
equity  sidt  that  this  lease  was  executed  pu]^ 
suant  to  a  contract  In  restraint  «f  trader  and 
that  there  existed  in  Paducah  to  Qie  ^etore 
show  business  an  lU^l  ctanblnatlon  and 
monopoly.  Though  of  tiie  opinion  tliat  aocli 
a  combination,  resulting  In  the  suptneasKm 
of  competitimi,  did  ezhtt,  the  lower  omrt 
dismissed  the  petition  and  counterclalin  cat 
the  theory  that  in  audi  a  suit  the  court  was 
without  antboritr  to  canc^  tbe  lease  or  de- 
clare it  void.  From  this  Ju^ment  all  parties 
have  appealed. 

Whether  tbe  ccmtnd,  opomtimi,  and  man* 
agement  of  the  motion  lecture  boslneBa  In 
the  city  of  Paducah,  as  dtscloeed  by  the  rec- 
ord before  us.  Is  monopoUsttc  In  fkct,  or  la 
Bucb  as  to.  eonstitoto  an  unlawful  oomblna- 
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tlon  la  xcstralnt  of  trade,  im  <to  use  tlie  lan- 
gmfo  of  coniuel  for  th«  Koay  Theater  Com* 
puiy  and  otber  lessees,  to  whom  we  will 
itfsr  as  appeUantiO,  the  one  uaadjudlcated 
poliit  raised  b7  tbeee  ^leali. 

(1]  Tbit  nuUority  of  tba  court  la  of  Qie 
oiriidm  tbai  ttie  leue  la  void.  A  contract 
la  restialnt  of  trade  la  oae  wlibft  la  £ut 
mtialaB  or  may  restrain  trade,  and  the  ma- 
terial «oaalderation  la  detetmlalnff  wbeOm 
a  monoptdr  nlata  !■>  aot  fliat  prices  are 
raised  aad  competttlon  Is  enlnded,  hot  that 
power  exists  to  raise  prices  and  to  exdnde 
cmnpetltlott  when  It  Is  dcalred  to  do  so 
(Joanse  oo  Hontqiidla^  |  67);  or,  as  stated 
1^  tdia  aame  antliiv  la  eeeClon  6B  of  the  same 
woA: 

TThe  Idea  of  monopoly  as  understood  at  tht 
present  time  teehides  the  suppression  of  com- 
petition hy  anifieation  of  Interests  or  manafe- 
ment,  or  throng  agreement  and  c<meert  <tf 
Action.  It  is  the  power  to  control  prices  which 
makes  both  the  Inducemmt  to  make  such  com- 
binations and  the  concern  of  the  law  to  prohib- 
it them.** 

[2, 1]  A  monopoly  In  the  modern  sense  is 
created  when,  as  a  result  of  efforts  to  that 
end,  [n«vioualy  competing  businesses  are  so 
concentrated  In  the  hands  of  a  single  pmon 
or  corporation,  or  a  few  persons  or  corpora- 
tions acting  together,  that  th^  hare  power 
to  practically  control  the  prices  of  commodi- 
ties, and  thus  to  practically  suppress  compe- 
tltlML  United  States  t.  American  Tobacco 
Co.  (a  G.)  164  Fed.  700;  same  case.  221  V. 
8.  106,  31  Sup.  Ct.  632.  56  L.  Ed.  668. 

Contracts  and  combinations  which  tend 
to  create  a  monopoly  are  against  pabllc  pol- 
icy and  therefore  illegal,  because  they  de- 
prive tbe  community  of  the  benefits  of  com- 
petition, and  thus  idace  tbe  power  to  control 
prodnctlon  and  fix  prices  in  the  hands  of  a 
few  persons.  A  mon<^ly  exists  where  all, 
or  nearly  all,  of  an  article  of  trade  or  com- 
merce within  a  community  or  district  Is 
brought  within  the  hands  of  one  man  or  set 
of  men,  as  to  practically  bring  the  handling 
m  production  of  the  commodity  or  thing 
within  such  control  to  the  exclusion  of  com- 
petition or  free  traffic  tii«»in.  Orogan  t. 
Ohaffee,  166  CaL  611.  lOfi  Paa  746,  27  U  B. 
A  (N.  S.)  395. 

[4]  The  word  "monopoly"  as  now  used  and 
understood  embraces  any  combination  tbe 
tendency  of  which  is  to  prevent  competition 
in  the  Ix-oad  and  general  sense,  or  to  control 
prices  to  the  detriment  of  -  the  public.  Po- 
cahontas Coke  Co.  T.  Powbatan  Goal  &  Coke 
Co^  60  W.  Va.  B06,  56  S.  B.  264,  10  U  R.  A, 
(N.  S.)  268^  lie  Am.  8t  Bep.  001, 9  Ann.  Oaa. 
667. 

[i,  I]  The  witnesses  refer  to  the  existence 
of  motion  picture  houses  in  I^dncah  other 
than  the  Kentucky,  Kozy,  Star,  and  Arcade, 
aone  of  whldi,  however,  has  been  la  opera* 
tion  dvlnc  Uw  past  few  years.  We  are  led 
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to  bdlere  those  were  of  aa  Inferior  wder, 
small  seating  capacity,  with  Uttie  or  dis- 
couraging patronage,  and  so  much  so  that 
they  were  suffered  to  ran  down  and  finally 
(dose  tfa^  doors.  At  least  one  of  than  was 
later  converted  into  a  mercantile  establish- 
ment It  Is  admitted  fliat  the  foor  named 
are  the  only  theaters  now  open  to  the  pabllc. 

Owned  and  operated  as  they  are  by  an  in* 
terloddng  directorate  or  management,  tb^ 
joint  <veratl(m  is  manifestly  In  the  interest 
of  tbe  owners,  with  Uttle  regard  for  the 
best  interest  of  thO'peoida.  Tlunig^  oaa  spe- 
cializes In  vandeTllle,  another  In  pictures, 
a  third  Is  for  road  shows,  and  tbe  fourth 
gives  prises  to  attract  the  crowd,  there  la  In 
reality  no  competition  between  them.  But 
two  of  tbem  have  full-time  shows.  The 
Kentudcy  has  bea  dark  almost  from  the  day 
It  was  taken  over  by  appellants.  The  Star 
ia  opa  only  on  Satnrdays,  bdlldays,  and 
spe^  occasions.  Thus,  la  tbdr  lesteteted 
(qjportiuiides^  tbe  theatogoers  of  ttils  thriv- 
ing and  prosperous  ctty  are  confined  within 
narrow  Uadts  of  <^bolce  as  regards  the  price 
and  (Aaracter  of  show  which  they  are  priv- 
ileged to  attend.  These  patrons  are  whcdly 
dQWident  upon  the  selectlOD  and  taste-  of 
the  representatives  of  die  combine,  and  yrMiB 
it  Is  aatnial  to  siqiiKise  they  would  bbok 
such  attractions  and  contract  for  such  pic- 
tures as  woQld,  la  tMr  Judgment  Indaee 
the  maxlmnm  of  patrtmage,  yet  a  keen  rival- 
ry amoBg  two  or  more  competing  houses, 
offering  a  variety  of  plctnres  and  enter- 
tainment, at  poaslhly  dUDirent  iKtoes  of  ad- 
mission, would  give  to  tbe  pubUo  the  right 
of  dioloe,  not  reqpilrlag  them  to  be  depend- 
ent upon  the  olferlngs  of  a  single  Individual 
or  a  combination  of  Interests, 

After  the  acdulMtion  of  the  Kentucky  by 
appellants,  a  stock  company  which  had  been' 
playing  there  canceled  Its  engagement,  and 
efforts  by  others  to  lease  this  theater  for 
outside  attractions,  such  as  Field's  Minstrels, 
etc,  failed. 

Tb»  extent  of  appellants'  operations  in  Pa- 
dneab  In  their  exiduidve  control  of  tUe  mo- 
tion picture  bnsineBS  Is  evidenced  by  tbe 
&ct  that  ttaey  sought  to  and  did  actually 
lease  vacant  property  In  the  dty  suitable 
for  amusemwt  purposes  and  prevented  its 
use  by  any  competitors. 

Deeberger,  who  operated  the  Star,  was 
paying  a  net  rental  therefor  of  $130  per 
montli.  but  it  was  taken  ova:  by  appellants 
on  a  basis  that  n^s  Desberger  <100  per 
month.  Tbe  Increased  rental  Is  paid,  not- 
withstanding the  fact  tbat  the  Star  ia  tmiy 
open  on  Saturday  and  holidays,  and  this  rent- 
al greatly  exceeds  tbat  paid  for  use  of  the 
Kentucky,  and  whkdi  latter  has  about  three 
times  tbe  seating  capacity  of  the  Star. 

It  is  in  evidence,  though  denied,  that  one 
of  the  appeUanta  stated  that  since  the  com- 
bination he  felt  they  were  keeping  out  com- 
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petition ;  also  that  the  same  pwson  said  thej 
bad  lost  money  on  th^r  picture  bouses  fight- 
ing competition,  and  that  when  the  Ken* 
tucky  was  opea  It  hnrt  tbe  other  two  bouses. 
These  and  other  facts  in  tbe  record  justify 
the  conclusion  that  a  monc^oly  exists  In  the 
picture  show  bnatnees  in  Paducab,  and  that 
tiie  contract  of  lease  was  one  in  restraint  of 
trad&  Such  contracts  have  never  been  con- 
sidered as  entitled  to  any  special  indulgences 
in  the  admlnlBtratton  of  tiie  laws,  and  be- 
fore they  are  uph^  It  most  clearly  appear 
that  tbey  do  not  impose  any  unreasonable  re- 
straint upon  trade,  as  such  restraint  can 
only  tend  toward  tbe  area tl on  of  monopolies. 
Torlan  t.  Foqiia,  175  Ey.  428.  &  W.  8S9. 
li.  R.  A.  IfilTF,  2SL 

An  agreement  betwem  rival  hotd  owners, 
under  tbe  terms  of  wbicb  one  asreed  to 'keep 
his  hotel  closed  for  three  years,  reserving 
only  the  rlj^t  to  rent  same  for  offices  and 
rooms  tor  one  week  or  more,  in  considera- 
tion of  which  tbe  other  hotel  agreed  to  pay 
the  first  named  an  agreed  mwthly  rental, 
was  held,  in  Glemons  t.  Meadows,  12S  Ky. 
178,  04  3.  W.  IB.  6  L.  R.  A.  (N.  8.)  847,  124 
Am.  St.  Sep.  389,  to  be  In  restraint  ol  trade, 
as  a  hotel  is  a  quasi  puUlc  institution.  And 
so  a  contract  under  tbe  terms  of  which  Uie 
parties  agreed  not  to  oigage  In  the  ice  busi- 
ness In  the  dty  of  Louisrille  was  held,  in 
Merchants'  Ice  &  Oold  Stor.  Co.  v.  Bohr- 
man.  1S8  Ky.  SSO.  128  B.  W.  699,  SO  L.  B. 
A.  (N.  8.)  973,  137  Am.  St.  Sep.  390,  illegal 
and  in  restraint  of  trade,  as  it  was  a  part 
of  tbe  sdieme  to  control  the  Ice  business  and 
as  BQcb  it  was  unreasonable  and  in  restraint 
of  trade,  under  Ky.  Stets.  f  301S.  It  nattered 
not.  says  the  court,  that  no  effort  was  made 
to  ccmtrol.  raise,  or  fix  tbe  price  (tf  Icfc 

Not  only  have  we  statutes  on  the  subject, 
but  the  common-law  doctrine  of  restraint  of 
trade  Is  in  force  in  this  state,  and  as  said 
in  Gay  v.  Brent.  166  Ky.  838.  179  S.  W. 

iota: 

'TEliey  are  Uving,  companion  pieces  at  the  law. 
and  dtiter  may  be  Invoked,  v^chevw  is  the 
moat  available,  for  the  pnipose  of  staying  tit« 
unlawful  activities  of  any  agreement,  pool, 
tmst,  combination  or  monopoly  created  or  en- 
tered into  by  any  corporation.  partDership  or 
association  of  persons  for  tbe  purpose  of  sup- 
preesing  competition,  controlling  the  market,  or 
regolating  or  fixing  the  price  of  any  spedes  of 
property.'* 

Bvery  scheme  or  ecMubtnftUon  having  tor 
its  purpose  the  control  of  a  bnslnen  or  the 
market  in  any  commodity  and  the  fixing  of 
prices  necessarily  tends  to  restrain  trade  and 
suitress  comp^ition  In  the  article  of  biud- 
nesB  sought  to  be  controlled.  Afi3  when  an 
unlawful  attempt  is  made  to  restrain  trade 
and  get  0Dntr<4  of  the  mai^et  or  of  a  busi- 
ness such  as  exists  In  the  present  instance, 
it  pres»its  a  sltaation  so  (^noxious  to  tbe 


^irlt  of  the  law  as  to  demand  the  Interposi- 
tion of  tbe  courts,  and,  suCh  being  our  duty, 
we  are  cffitnp^led  to  b(dd  that  the  effect  of 
tbe  lease  to  the  Kentucky  Theater  was  to 
suppress  competition  In  the  motion  picture 
business  in  Paducab,  and  that  tlie  obtention 
of  said  lease  was  pursuant  to  and  in  fortfaer- 
ance  of  an  unlawful  combination  of  Interest., 
resulting  In  an  illegal  restraint  of  trftde  or 
business,  and  said  lease  is  therefore  vokU 
This  conclusion,  being  dedslTe  of  these  ap- 
peals, naAeta  it  mmcWBafy  to  eotet  Into  a 
discnsalon  of  other  points  raised  on  the- 
briefs. 

According  tbe 'judgment  <on  the  appear 
of  Love  et  al.)  dlfsnlsdng  tiie  oounterelaim  1» 
reversed  for  furfliM  proceedings  not  Inooo- 
slstent  herewith,  and  tbe  judgment  (on  the* 
appeal  of  Kozy  Theatre  Oa  et  aU  dlsmlasinc 
the  petition  te  affirmed- 


FEREE  V.  COMMONWEALTH. 

(Ooort  of  AppeslB  of  Kentucky.  Jan.  10, 
1922.) 

1.  HenlflMs  «a»270-QMSlloa  of  Inaaatty  beM 

for  Jory. 

In  homicide  prosecution  defended  on  the 
gronnd  of  Insanity,  evidence  JMd  sniBciflnt  for 
snbmisalon  4tf  ease  to  jury. 

2.  Crimim  law  ^747— Oaaatloa  Is  for  J«i>  IT 
there  la  svldMna  teaHao  ta  eBtablbb  dcfaad- 
anf  s  gnUt 

Where  there  Is  evidence  tending  to  estab- 
lish the  gnflt  of  the  defendant;  even  tluragb 
there  is  much  eTidenoe  to  the  cotttnur,  the- 
quastim  la  for  tiw  Jury. 


3.  Crlalaal  law  4=»31 1-*-«aiitly  preMii 

A  person  is  presmned  to  be  of  somid  mind 
until  (he  contrary  is  shown. 

4.  Crimlsid  law  «=9570 (2)— Defendant  mast 
show  Insanity  by  preponderanoa  of  evidence.. 

One  who  enters  a  plea  of  insanity  must 
show  by  a  preponderance  of  the  evidence  that 
his  mind  was  io  far  gone,  so  diseased  and 
unsound,  that  he  did  not  know  tbe  consequences 
of  his  act  nor  reaUae  tiiat  he  was  diring  wrong 
at  the  time  the  act  was  done. 

5.  Homicide  <^27— Test  as  te  Insanity  stated. 

In  homicide  prosecution  the  teat  as  to 
whether  a  defendant  was  insane  Is  whether  at 
the  time  be  struck  tbe  blow  or  fired  the  shot 
be  knew  or  realized  the  consequences  of  liis 
act,  the  defendant  being  guilty  if  be  knew 
and  waa  aide  to  realise  the  consequences  of  bi* 
act,  even  thoagb  he  waa  posaesaed  of  fasane- 
delosioDS  upon  one  or  more  subjects. 

6.  Crlmlnsl  law  «s»465— Feandatlea  for  opin- 
ions of  nonexpert  wHaassaa  as  to  defaadaaf » 
saaHy  held  safllolMt 

In  homicide  prosecotion  defended  oa  groonA 
of  insanity,  uMiexpert  evldenes  aa  to  wltaessBS* 
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opportanilies  for  obser-  West  PDlnt;  Blteble  had  1ft  his  faanda  forex^ 


association  -with  and 
vatioQB  of  defendant  fcoU  a  suflteiest  Coandati<u 
for  the  exprsBidmi  of  an  (pinion  as  to  Us 
nnitr- 

7.  Crinlsal  law  «=>469— FoundatloR  must  be 
laM  for  oplaloa  of  nonexpert  witsets  as  to 
•aaity. 

A  nonexpert  witneBs  will  be  permitted  to 
give  his  opinion  as  to  the  mental  condition  of 
another  oolj  after  he  has  testified  t«  facts 
shewioc  famUlazltr  of  the  witqeas  vith  the  life, 
habits  and  condact  of  one  whose  mental  condi- 
tion is  under  conuderation. 

t.  Crialul  law  «S3493  —  Noaexpert  witaees' 
opiaies  as  to  sanity  sot  as  Important  ss  the 
evldoaoe  staowlag  facts  upon  which  it  is  based. 
Opinioa  of  nonexpert  witness  as  to  the  san- 
it;  of  ft  person  is  not  so  important  as  the  eri- 
dnee  wliich  he  pves  showing  the  i^o^Bcra- 
sles  or  normalcy  of  At  mind  of  stwh  persooi 

9.  Homicide  «s»340(3)— Instmotloa  oa  self- 
dofease  li^d  sot  error. 
In  homicide  prosecution,  defended  on 
sronnd  of  insanity,  in  which  there  was  no  plea 
of  self -defense,  and  In  whidi  the  evidence  show- 
ed that  the  deceased  was  not  attemptinf  ta  ftay 
way  to  injare  or  harm  defendant  when  defend- 
ant fltod  Ae  fatal  Aot.  inatroctlon  on  a^- 
def  eftsa  hM  not  noimd  for  rareraal, 
fsToralile  to  appcUaat. 

Appeal  fxom  Circuit  Court,  Hardin  County. 
Gyms  Feree  was  ctuiTlcted  of  willful  m\a- 
der,  and  be  ft]K>ealB.  Afllnned. 

H.  L.  James  and  Q.  K.  Bolbert,  hoth  of 
iulizabe  til  town,  for  appellant 

Chas.  I.  Dawson,  Atty.  Gen.,  and  Thoe.  B. 
McGregor,  ABsL  Atty.  Cfen.,  for  the  Common- 

WCftlttL 

SAMPSON,  J.  The  appellant,  OyruB  Feree, 
having  been  convicted  In  the  Hardin  drcuit 
court  of  the  crime  of  willful  mnrder,  brings 
Ua  cftae  to  this  court  for  review,  urging  a 
nraraal  at  the  Judgment  against  him  v^n 
tha  following  grounds:  (1)  Hie  trial  court 
emd  in  OTermllng  a  motbni  for  an  Instnc- 
tbm  to  the  jury  to  find  him  "not  guilty"  on 
tha  giminds  of  insanity.  (2)  Tba  varaict  of 
Qie  jury  Is  palpably  against  the  erldance.  (8) 
The  trial  court  erred  in  aUowlns  nonaxput 
witneasM  for  the  conummwealth,  who  had 
not  associated  with  or  had  opportunity  to  ob- 
serve the  acts  and  conduct  of  the  appellant 
to  ecqnresB  an  (pinion  aa  to  the  mental  con- 
dition of  the  appellant.  (4)  InstructlonB 
glvm  by  the  court  to  the  jury  were  erroneous 
and  prejudicial  to  appellant.  (6)  Appellant 
did  not  have  a  fair  and  Impartial  trial. 

Appellant  F^ee,  a  man  about  48  years  of 
age,  diot  and  killed  W.  H.  S.  Ritchie,  In 
Hardin  county,  in  UsnAi,  1921.  The  de- 
ceased vras  more  ^n  70  years  of  age  and 
the  marshal  of  the  town  of  West  Point  on 
the  Ohio  river.  Aa  marshal  of  the  town  oi 


ecntion  a  capias  pro  fine  against  ai^dlant 
Feree,  and  also  a  summons  on  a  petition  of 
lunacy  against  the  said  Faroe.  For  thA  pur- 
pose of  executing  this  process,  Bitdiie  and 
one  Goldsmltti  went  to  the  home  of  appelant 
Fwee.  On  their  arrival  at  the  hoose  in  the 
country  the  son  of  Feree  came  out  to  meet 
them,  and  Immedlatdiy  following  the  boy 
came  i4)ptilant,  who  very  cordially  gmeted 
Mpwii^fll  Bltchle  and  Invited  him  Into  the 
house ;  Goldsmith  remaining  oa  bis  horse  In 
front  of  the  premises.  The  front  door 'was 
closed,  but  rery  shortly  after  appeUant  and 
BltdUe  went  Into  the  houses  Goldamltti  and 
the  boy  heard  loud  talking  within,  and  Im- 
mediately the  door  opooed,  and  oi^dlant 
pushed  Bltdiie  out  at  flie  door  vltlt  bis  left 
hand,  brii^g  wltti  btan  a  double-barrded 
shotgun  in  his  ri^t  band.  Bltdtle  was 
protesting  against  the  atraee  wbldii  amwUant 
was  heaping  upon  him,  and  telllox  appellant 
that  he  (Eltdite)  was  an  officer,  and  had  a 
right  to  be  there  for  the  purpose  of  execut- 
ing process.  Notwithstanding  this.  Feree 
shoved  the  deceased  off  the  porch  in  front  the 
house,  and  while  the  deceased  was  fumbling 
In  an  effort  to  put  his  glasses  int«  tbp  case, 
appellant  raised  the  diotgun  and  fired  two 
shots  Into  the  bead  and  ftice  of  IUtchle„  kill- 
ing him  almost  Instantly.  Appellant  then 
called  out  loudly  for  some  one  to  bring  him 
more  shells  for  his  gun.  Frightened  by  the 
deadly  assault  of  appellant  Feiee^  Gold- 
smith and  young  Joe  Feree  Immediately  fled 
down  the  road.  It  was  an  hour  or  more  be- 
fore any  one  came  to  the  body  of  the  de- 
ceased, whidi  at  that  hour  bad  been  covered 
by  a  sheet,  on  whieSi  small  stones  had  been 
laid  as  weights  and  a  cocked  pistol  placed 
near  the  hand  of  the  corpse.  The  glasses  of 
Ritchie  were  also  laying  on  the  ground  near 
his  body.  All  these  facts  are  admitted. 
There  was  no  effort  on  the  part  (tf  the  de- 
feaidant  to  disprove  or  explain  the  evidence 
of  tbe  oommonwealOi  as  to  bow  the  homidde 
oocorred.  In  making  a  atatemoit  about  the 
dlfflcnlt7  and  the  cause  of  the  boraldde  to 
tbe  first  persons  who  appeared  after  the 
tragedy,  appeuant  Feree  stated  that  he  killed 
lUtcbie  in  aelf-defense;  that  Blteble  was  In 
Uw  act  of  Bbooting  appellant  at  tbe  time  ap- 
pelant fired  the  shots  which  took  tbe  life  oC 
Bltaile.  i» 

In  defeneo  to  charge  In  the  Indictment, 
Fraee  by  counsel  pleaded  that  be  was  Insane 
at  the  time  he  shot  and  killed  Ritchie ;  and 
in  support  of  this  plea  called  a  number  of 
witnesses^  Indudlng  several  doctors  and  one 
allmlst  who  expressed  the  oplnlm  that  Fnee 
was  insane  at  the  time  of  the  homicide,  and 
tlKTefore  Irresponaiblft  Aiv^lsnt,  Feree,  did 
not  testify.  One  wltnesB  for  appellant  tesU- 
fled  that  he  resided  in  West  Point  and  con* 


^■»nr  other  easw  see  uum  topic  and  KBT-NUUBBR  tn  all  K^r-Mumbared  Dlsaats  aad  iBdaM 
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ducted  a  store,  at  wUcfa  ^w^limt  fzttauaitiy 
traded,  and  tiiat  the  witness  and  apiiellant 
often  conversed  together.  The  witness  then 
related  certain  drcnnutazKes  and  conversa- 
tlons  had  with  appellant  up<m  which  he  based 
his  oidnlon  ttiat  aiK>^lant  Feree  vas  of  on- 
sound  mind.  Bart  of  his  evidence  is  as  fol- 
lows: 

"Aboat  six  weeks  ago  be  came  Into  my  store 
one  day  and  called  me  to  the  rear  of  the  store. 
And  he  says,  Ifr.  Brown,  do  yon  know  any  of 
the  Moormaixs?'  I  says,  *X'es;  I  know  some 
of  them.*  I  says,  *I  know  Judge  Henry  De  Ha- 
ven Moorman  aod  the  one  your  daughter  mar- 
ried and  a  few  others;  Z  know  of  a  lot.'  And 
he  Bays,  'Do  you  know  if  any  are  CaUioIics?' 
And  I  said,  'I  didn't  know  about  that.*  He 
said,  'Well,  my  daughter  has  been  sick  and 
'I  thought  if  there  were  any  Catholics  in  the 
family,  they  have  been  doping  her.'  Another 
time  he  came  to  my  store,  possibly  10  days  or 
two  weeks  before  the  killing,  and  be  asked  me 
if  any  of  the  Roberts  were  Catholics.  He  ask- 
ed about  Dr.  and  Elmer.  I  said,  'Neither  of 
them  are  that  I  know  of.'  He  said,  *I  think 
Elmer  is  or  was  raisecl  a  Catholic'  I  said,  'I 
don't  know  whether  he  was  or  not.'  He  Bald, 
'Yoa  know  he  has  a  boy  that  is  afflicted,  and  if 
he  Is  a  Catholic,  he  is  doping  that  boy.'  I  said, 
Tossibly  ao— I  don't  know.* " 

Continuing,  the  witness  said: 

"He  [Feree]  said  the  Catholics  had  a  secret 
way  of  knowing  everything.  He  said  he  mar- 
ried a  Catholic;  that  she  was  raised  a  Catholic, 
but  left  tiiat  church,  and  be  said,  he  believed 
they  would  foUow  a  person  through  life  and 
watch  them  if  they  left  the  Catholic  church." 

In  answer  to  other  questions  the  witness 
said: 

"Tes;  he  told  me  that  he  was  a  wagon  mak- 
er, and  it  was  during  an  A.  P.  A.  uprising  or 
organization,  and  he  said  be  was  doped  by  a 
Catholic  saloon  keeper." 

The  same  witness  related  several  other  in- 
cidents In  the  life  and  conversation  of  ap- 
pellant, Feree,  Indicating  that  he  had  mental 
delusions.  It  la  also  in  evidence  that  some 
years  before  the  killing  of  Ritchie,  app^ant 
was  working  in  a  wagon  shop  in  the  dty  of 
loulsville,  when  a  strike  among  the  workmen 
arose,  and  appelant  refused  to  Join  the  un- 
ion, although  Importuned  to  so.  The  ez- 
dtement  attendant  upon  the  strike  appears 
to  have  upset  his  nervous  system  to  some  ex- 
tent, and  he  was  advised  by  frle«ds  to  move 
to  the  country,  whereupon  appellant  took  up 
his  residence  In  Hardin  county.  From  this 
time  on  bis  physical  and  mental  condition 
improved,  and  he  became,  according  to  some 
of  the  evidence,  an  exceptionally  good  farmer 
and  a  fairly  good  business  man.  in  the  rec- 
ord are  seTOral  letters  writt«i  by  an^^lant 
relatlTe  to  business  matters.  The  penman- 
ship Is  nnasnaUy  good,  bnt  die  thoue^t  Is  not 
altogeCher  clear.  Shortly  before  the  lunni- 
cld^  anpdlant  had  trouble  with  seme  of  his 


neighbors,  and  as  a  result  he  was  fined  in  - 
the  quarterly  court,  on  which  Judgm^t  the 
capias  above  referred  to  was  issued.  As  an 
incident  to  that  Utlgation  It  seems  that  m 
lunacy  inquest  was  sou^^t  by  some  of  ap- 
peUantfs  n^ghbors,  and  he  was  smomoned  to- 
appear  upon  the  Inquisition.  By  some  of  hls- 
most  intimate  associates  It  was  proven  that 
aiv^Iani^  from  bt^hood  up,  wu  a  sdf-wlltod, 
stubborn  Individual,  whese  mind  couM  not  b» 
changed  nptm  a  subject  after  It  was  6ne» 
fixed. 

,  On  the  other  hand,  a  number  of  witnesses, 
Indudlng  appdlant's  banker,  a  merchant,  and 
other  business  men  and  assodates  of  appel- 
lant, testified  that  they  had  knovra  and  a»- 
sodated  with  appellant  for  years,  and  always 
considered  him  sane;  that  he  had  suflltdent 
mind  to  know  right  from  wrong,  to  attend  to 
business,  trade,  buy  and  sell,  make  a  living, 
and  provide  for  his  family.  While  th^re  were 
five  or  six  witnesses  for  the  defendant,  who 
testified  that  he  was  mentally  unbalanced 
and  Irres^nsible.  the  commonwealth  called 
about  twice  as  many  witnesses  who  gave  evi- 
dmce  tending  to  show  that  appellant  Ferae 
was  a  man  of  sound  mind,  or  at  least  of  suf- 
ficient mind  to  know  right  from  wrong  and 
to  judge  the  consequences  of  his  own  actsu 

[1,  2]  With  the  evidence  so  conflicting  up- 
on tho  question  of  the  mental  state  of  the 
appellant,  the  trial  court  properly  overruled 
the  motion  of  appellant  lor  a  directed  verdict 
In  bis  favor,  for  in  every  sndi  criminal  ca8» 
where  there  la  evidence  tending  to  establish 
the  guilt  of  the  defmdant,  even  thou^  there 
be  much  evidence  to  the  contrary,  the  que» 
tion  is  one  for  the  Jury.  tfUler  t.  Common- 
wealth, 182  Ey.  442,  206  S.  W.  630;  Owena 
T,  Oommonweftltb.  181  Ky.  257, 204  &  W.  162; 
Daniels  v.  Commonwealth,  181  Ky.  392, 205  S. 
W.  402.  Notwithstanding  the  opinion  of  the 
learned  alienist,  who  testified  for  the  appel- 
lant, we  are  constrained  to  the  opinion  that, 
all  the  circumstances  considered,  appellant 
had  sufflclrat  m^tallty  to  know  right  from, 
wrong,  and  did  In  fact  know  and  understand 
what  he  was  doing  at  the  time  he  shot  and 
killed  Ritchie.  It  follows,  therefore,  that  th» 
trial  'court  [ffoperly  overruled  appellant's  mo- 
tion for  a  directed  verdict  in  his  favor. 

[3-6]  No  rule  is  more  g«ierally  acknowl- 
edged, nor  more  folly  sustained  by  reason 
than  the  one  which  presumes  every  person  to 
be  of  sound  mind  until  the  contrary  is  shown 
by  a  prepondwance  of  the  evidence.  One  wba 
enters  a  plea  of  insanity  to  a  criminal  cbarg» 
must  show  by  a  preponderance  of  the  evidence 
that  his  ntlnd  was  so  far  gone,  so  diseased 
and  unsound,  ttiat  he  did  not  know  the  oon- 
sequaices  of  his  act,  nor  realize  that  he  was 
doing  wrong  at  the  time  the  act  was  done  of 
which  complaint  Is  made.  It  is  tiie  theory 
at  some  students  of  ^lysioology,  and  assented 
to  by  many  well^nown  allmlsts,  that  most 
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perscRW  have  Insane  delDrions  oa  one  or  mors 
ffubjects  altbongh  they  are  of  sound  mind 
upon  all  other  subjects  and  may  be  good  bust* 
ness  people,  Industrial  workers,  or  leadws  of 
tfaou^t,  and  this  may  or  may  not  be  true. 
We  think,  however,  that  the  tme  test  In 
criminal  cases  Is :  Did  the  defendant  at  the 
ttme  he  stmck  the  blow  or  fired  the  shot 
wblcli  Injured  or  Ulled  anottter  know  or 
realize  the  oonseqoenoea  ctf  bis  act  Uhedid, 
tbea  he  la  goUty  boOi  at  law  and  In  morals. 
If  be  did  not  know  and  was  not  able  to  real- 
lie  the  consegnenoes  of  bis  act,  then  be 
was  not  Tespottfllble  therefor,  either  is  law  or 
mania;  Even  though  one  may  be  posseaaed 
«f  insane  ddusloas  upon  one  or  more  sub- 
jects, he  Is  liable  for  his  criminal  acts,  If 
at  the  time  he  performs  them  he  knows  and 
realizes  that  be  la  doing  wrcmg.  Cases  are 
not  Infteqnent  in  which  one  is.  sane  part  of  the 
time  and  Inaane  at  other  times.  If  such  a 
one  commit  a  crime  during  his  ludd  Inter- 
Tals,  he  la  aa  rseponsible  as  if  he  had  never 
niifered  from  dementia.  Appellant,  £'ere^ 
may  have  be«i  insane,  or  so  unbalanced 
mentally  at  the  time  of  his  breakdown  In 
the  abopa  tn  Louisville^  that  he  wooM  not 
have  been  responsible  for  his  criminal  act, 
but  If  he  afterwards  recovered,  his  responsi- 
UUty  leturmed  at  the  same  timet  Moore  v. 
Ootnmonwealth,  93  By.  636, 18  S.  W.  883. 

[•-I]  Appelant  ctmplalns  that  tho  trial 
court  allowed  nonexpert  witnesses,  te^ifylng 
for  the  commonwealth,  to  express  an  opinion 
a«  to  hlfl  mental  condition  at  the  time  and  be- 
fore the  homidde  without  such  witnesses 
first  showing  that  they  had  seen,  associated 
with,  iuid  observed  appellant  for  a  auffletent 
length  of  time  to  enable  thm  to  toaa  an  oplit- 
lon  as  to  the  state  of  his  mind.  OMs  con- 
tention. It  appears  to  114  la  without  fonnda- 
tion.  All  of  the  lay  witneasee  who  teatlfled 
for  the  commonwealth  gave  the  facts  upon 
lAilcb  th^  o^nlon  as  to  the  appeUant'a 
mental  soundness  was  based.  His  banker,  W. 
A.  BalUnger,  wUh  whom  be  did  bnabieas  fOr 
Mveral  years,  and  with  whom  he  bad  tre- 
onent  eoyversatlons^  teAlfled: 

"I  considered  him  a  sane  man  when  he 
transacted  business  witii  mo.  He  is  a  good 
bnslnflsa  man,  and  is  ple|uant  to  deal  with.** 

The  opinion  of  this  witness  as  to  the  mental 
soundness  of  appellant  was  based  uix>n  many 
transactions  as  well  as  conversatious  and 
acts  of  the  appellant  wfaldi  are  set  forth  in 
bis  evidence.  Our  rule  is  xo  auow  a  non- 
expert wltoess  to  give  his  opinion  as  to  the 
mental  condition  of  another  only  after  he 
has  teatifled  to  facta  showing  a  familiarity 
of  the  witness  with  the  life,  habits,  and  con- 
duct ot  the  one  whose  mental  condition  Is 
under  consideration,  and  even  thai  ma  opin- 
Um,  we  have  held,  ta  not  so  important  as  the 
evMcnce  which  be  gives  dunring  tbm  idio- 


syncrasies or  normalcy  of  the  mind  of  the 
one  under  Inquiry.  In  other  wwds,  the  optik- 
ion  of  a  nmexpert  witness  as  to  the  men- 
tal statoa  of  onothOT  cannot  be  received  in 
evidence  because  it  has  no  probative  value 
unless  the  opinion  he  BUK>orted  by  a  state- 
ment of  facts  &om  which  the  opinion  can  be 
and  is  reaa<mably  deduced,  and  the  opinion 
can  be  of  no  greater  value  as  evidence  than 
the  facts  upon  wbidi  it  la  based.  Wood  v. 
Corcoran,  Administrator,  192  Ky.  774,  2S4  & 
W.  440;  Sdirodt  v.  Schrodt,  1£9  Ey.  457. 
226  S.  W.  151;  Hustfs  Helis  t.  Hunt,  3  B. 
Mon.  577;  Tanner  v.  Orace^  185  Ky.  127, 
214  &  W.  824. 

The  second  witness,  Henry  Banger,  called 
by  the  commonwealth  to  disprove  tbe  In- 
sanity of  appellant,  after  teetifying  that  he 
had  known  and  associated  with  the  aK>el- 
lant,  Feree,  for  12  or  15  years,  was  asked: 

"Q.  Have  70a  had  any  baainess  transactioDB 
with  him?  A.  I  have. 

"Q.  I  will  get  yoa  to  sUte,  Mr.  Bmiger, 
whether  or  not  in  your  opinion,  from  what  yon 
know  of  him  daring  the  time  you  have  known 
bim,  op  to  and  induding  the  last  time  you  saw 
him  and  had  conversation  with  him.  Is  he  a 
man  of  sound  mind  or  unsound  mind?  A.  I 
Ihink  be  is  a  man  of  sound  mind. 

**Q.  Has  he  suffident  mind  to  know  right 
fnom  wrong?  A.  He  has. 

**  *  *  *  A.  No,  he  was  very  pleasant  with 
me.  I  was  th^re  about  two  weeks  before  this 
trouble.  I  went  there  to  see  him  about  leaaicf 
his  place  for  oil  and  gas,  but  he  would  not 
lease  it   He  was  very  pleasant  and  agreeable. 

"Q.  Ton  conld  not  get  a  lease  from  lum  on 
Us  place?  A.  I  could  not. 

"Q.  Did  he  become  angry  at  yon  on  tiiat 
oeeaslon?  A.  Mol** 

The  third  witness,  Mr.  S.  W.  Wlnterbower, 
stated  that  he  had  known  appellant  for  about 
15  years,  and  bad  seen  him  about  twice  a 
month  during  that  time,  had  talked  with  him 
frequently ;  -that  the  witness  was  In  the  lam< 
ber  business,  but  formerly  traded  in  live 
stock;  tbat  he  had  made  many  trades  with 
aK>cllant,  and  had  boogbt  hay  and  hogs  from 
him.  In  answer  to  a  question  as  to  whether 
tbe  witness  btiUeved  tbat  appdiaat  bad  suf- 
ficient mind  to  know  right  trom  wrong;  be 
answned,  "Yes."  The  question  pro- 
pounded to  this  witness  was: 

"Q.  Ten  what  Und  of  farmer  he  was.  A.  A 
good  farmer. 

"Q.  What  was  the  condition  of  Ms  farm?  A. 
Fine  conation.  •  •  • 

"Q.  What  Und  of  IntelHgeBce  did  he  have? 
A.  He  was  as  smart  as  anybody." 

nte  fourth  witness,  Mr.  Robert  Johnsm, 
who  liad  known  him  for  4  or  Gyears  and  had 
seen  and  talked  witli  him  at  frequent  inter, 
vats  during  that  time,  exjHressed  the  Ofrinlim 
that  appellant  waa  of  sound  mind  tbxonataoiit 
his  aoQuaintanee  with  blm.  80  it  appean 
that  all  the  foregoing  witnesses,  as  wtfl  as 
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serenl  othen  whose  ertdence  is  copied  In 
the  record,  were  eecb  asked  and  allowed  to 
tell  aboot  their  aoQualntHiice  and  associa- 
tion with  appellant  before  tbe  UUlne.  and 
each  witness  related  facts  showing  that  he 
had  opportunity  to  and  did  know,  associate 
with,  and  obeerre,  appellant,  Feree,  which 
erldence  It  appears  to  this  coart  was  soffl- 
dent  to  warrant  the  trial  court  In  allowing 
said  witnesses  to  express  an  opinion  as  to 
the  mental  conditio  of  app^ant  at  the  time 
and  before  the  homldde. 

[I]  Althoagh  complaint  Is  made  by  appel- 
lant of  the  InstmctionB  glvm  to  the  jury,  we 
can  find  no  prejudicial  error  therein,  air 
though  they  are  entirely  too  Ion;  and  In  part 
deal  with  abstract  qnestlons  <^  law.  In  brief 
of  counsel  for  appellant  it  Is  said  that  the 
sdtf-defaise  iustnictlon,  given  by  the  court 
emmeously,  qnalifled  the  right  of  tbe  ac> 
cused  to  defend  himself  U  the  Jury  believed 
that  the  deceased  was  the  marshal  of  the 
town  of  West  Point,  and  was  at  the  time  at- 
tempting to  driver  a  summons  to  the  de- 
ceased. There  was  no  plea  of  self-defense  by 
the  def(:ndant,  and  all  the  evidence  on  the 
subject  tends  clearly  to  show  that  tbe  de- 
ceased, Ritchie,  was  not  attonpting  In  an^ 
way  to  Injure  or  harm  appelant;  Feree^  at  Uie 
time  the  Utter  ahot  and  killed  Bltcfaie.  In 
fact  BttcUeb  wbo  ho  donbt  bad  presented  one 
of  tbo  ctmrt  paper*  to  aiqpdlant  In  the  bouse, 
where  It  was  later  fbnnd  on  the  floor,  was 
merely  protesting  against  tbe  rough  usage 
and  threatening  attitude  ot  appelant  as  ap- 
p^ant  put  the  deceased  out  tbe  front  door 
and  tit  the  porclk.  Rltdile  had  no  weapon 
In  his  hand  at  tbe  time  tbe  ahots  were  fired 
whidi  took  bis  life,  nor  was  be  attempting  to 
defend  himself  in  any  manner  whatever 
against  tbe  assaults  of  Feree.  At  tbe  in- 
stant the  fatal  shots  were  fired,  Ritchie  was 
doing  nothing  more  serious  or  threatening 
than  taking  his  glasses  from  hfs  eyes,  f<^- 
Ing  them,  and  attempting  to  put  them  Into 
the  case,  which  he  bad  partly  In  his  hand,  at 
the  same  time  informing  a];qpellant  that  he 
(Ritchie),  was  an  officer  of  tbe  law,  with 
process  to  serve  on  app^ant,  and  aiY)ellant 
was  acknowledging  the  reception  of  such  in- 
formation by  saying  back  to  Bltcliie:  "Xou 
maj  be  an  officer  of  the  law,  but  you  are  no 
ofltoer  on  my  farm."  Manifestly  on  these 
tacts  and  the  plea  entered  by  appelant,  there 
was  no  reascm  for  the  trial  court  giving  to  the 
Jury  an  InstmctUm  upon  the  law  of  self-de- 
fense.  No  such  Instruction  was  asked.  Out 
of  an  abondanoe  of  iwecaution  no  donbt  tbe 
trial  Jndge  did  give  a  eelf^detaise  invtnic- 
tlfln,  qnallfyiiv  it  oatf  by  telUng  the  Jury 
tiiat  the  anfellant  had  no  right  to  aboot 
BItdUe,  a  peace  ofllcer  with  piDoaaa  to  aerve 
If  appeDaat  knew  that  BtbAie  was  audi  of- 
fleer  and  waa  there  tn  Om  pnrpoae  of  mier- 


ing  process  on  the  appdlaat,  and  Ritchie 
off ered  no  force  oc  violance  to  aM>eUant,  to 
avert  which  it  was  naopssary  fx  ^diant  to 
shoot  and  kill  Rltdiia  instruction 
should  not  have  been  glvu  in  any  form,  but 
In  the  ftnni  It  was  given  it  was  entirely  too 
fav<vabie  to  aivdlant  He  relied  solely  upm 
bis  insanity  as  a  defense  to  the  charge  In 
the  indictment  TbM  evidence  offered  In  tap- 
port  of  this  plea  waa  not  anffldoit  to  aatiaCy 
the  Jury  that  a{q>eUant  was  insane  or  hia 
mind  80  far  gone  that  he  did  not  Jmow  tlgbt 
from  wrong  at  the  time  he  so  meccileealy  shot 
and  kUled  Ritchie.  There  was  no  prejudicial 
error  in  the  inatmcUona  of  tbe  court,  and 
the  evldttice  heard  by  tbe  Jury  fully  auworts 
tbe  verdict. 
JudgDwit  afOmted. 


KINO  V.  KATTBRJOHN  it  aL 

(Gonri  of  Appeals  of  Kentoeky.  Jan. 

1822.) 

1.  HaaMpal  aaryeratieae  «»9I8<8>-Pabllea. 
ties  of  ertlaaaaa  ler  baa«  alaetiaa  biM  aa*- 
oleat 

Publication  of  ocdinanee  for  brad  alectioD 
in  offidal  aew8pq>er  not  published  on  Uonday, 
evetr  day  darmc  the  two  weeks  preceding  the 
election  with  the  exception  of  tiie  two  Hon- 
days,  held-  a  substantial  compliance  with  Ey.  St. 
I  3069,  requiring  ordinance  to  be  publlBhed  t^r 
at  least  two  weeks  just  preceding  tbe  election. 

2.  Sunday  <s=>30(l)— Publioatioa  of  ordlnaaoe 
upon  Sunday  nehher  adds  to  nor  takes  from 
validity  of  pabllcatloa. 

Sunday  Is  not  a  joridtcal  day,  and  tbe  pub- 
Hcatlon  of  ordinance  npon  Sonday  neither  adds 
to  nor  takes  away  from  the  validity  of  the  pub- 
lication. 

3.  Mualdpal  oerporatieas  «b99I8(^  —  Ordi* 
aaae*  providing  for  bead  elaatlea  aot  raqaire< 

to  ftc  tax  rate. 
Where  ordinance  providing  for  bond  elec- 
tion BBder.Ey.  St  |  306(^  contained  provisiona 
for  raiting  a  sum  netibssaiy  to  pay  Interest  vx 
the  bonds  and  for  creation  <tf  a  sinSing  fond, 
as  required  by  Ooaat  |  KPT,  tbe  ordiaanee  was 
not  v^  for  f aikire  to  fix  the  tax  rate  to  be  lev- 
ied, to  pay  tbe  biterest  on  the  bonds  and  to 
create  a  sinking  fund  with  which  to  pay  the 
principal,  tinee  atatement  of  the  tax  jats  is  not 
required  by  the  statute  and  would  be  inq»oa- 
sible. 

4.  MaaMpal  eoriMrattoRs  «=»»18{2)  —  Ordi- 
aanee providing  for  band  eisctlaa  aaed  aot 
state  asseatad  value  of  property,  aor  present 
debt  of  dty  to  show  debt  within  conatttatloaal 
limitation. 

Ordinance  providing  for  bond  election  under 
Ey.  St  8  8069,  need  not  state  the  assessed  val- 
ue of  tbe  property  in  the  city  and  the  present 
indebtedness  so  as  to  show  proposed  IndACed- 
nesa  not  vlelattve  ef  Oonst  |  1S8,  ainee  tte 
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boud  of  conuBladoam,  la  proiwstaic  the  ineu- 
rene*  of  an  iDdebtedneaa,  im  prewmed  to  b« 
Acting  within  Iti  anAoirity. 

Appeal  from  Ciicnit  Court,  UcCraduo 
Coimtr. 

AeOon  by  COuirie*  H.  Kins  agiinat  F.  W. 
Katterjobn  and  oCbera,  Judgment  of  ffis- 
mlffial.  and  plaintiff  appeals.  Afflniwul 

A.  B.  Boyd,  of  Padvcali,  for  appellant 
Rosooe  Baeis,  of  Padacaii,  for  appellees. 

HDBT,  O.  J.  Padncali  Is  a  munldpal  cor- 
poratton  of  the  second  daes.  Three  sewer 
districts  have  heretofore  been  properly  es- 
tablished in  It  by  ordinances  of  the  city— the 
three  embracing  In  their  boundaries  the  en- 
tire dty,  and  designated  as  Nos.  1,  2,  and  S, 
respectively.  Sewers  have  heretofore  been 
constructed  in  districts  Kds.  1  and  2,  but 
Xo.  3  la  yet  without  sewerage  facilities.  No. 
3  has  also  by  ordinance  been  eubdivlded  into 
districta  (a),  (b),  and  (c).  To  complete  the 
oeceseacy  sewerage  for  the  entire  dty,  in  the 
uptnlon  of  the  board  of  commissioners,  it 
was  necessary  for  the  city  to  Incur  an  In- 
debtedness for  the  construction  of  crunk  line 
sewers  in  the  sabdlvlsions  of  distilct  No.  8, 
In  the  sum  of  1600,000,  the  payment  of  whidi 
wonld  exceed  the  Inccnne  and  revenues  pro- 
rided  for  the  city  for  the  year,  and  tbereap- 
an  the  board  of  commlsslonerB,  the  dty  faav- 
Ing  theretofore  adopted  the  commission  form 
of  goremm^t,  on  the  l9th  day  of  Septem- 
ber, 1921,  enacted  an  ordinance  which  sub- 
mitted to  the  voters  of  the  dty,  at  the  r^ 
alar  election  to  be  held  on  November  S,  1921, 
the  qnestlon  of  whether  or  not  the  dty 
ihoold  be  authorised  to  Issne  and  sell  its 
binda  la  the  stun  of  9600,000,  the  proceeds 
to  ba  expended  In  constructing  tronk  line 
Kwers  in  each  of  the  subdlrislons  (a>,  (b>, 
and  ((^,  of  aewer  district  No.  S,  so  as  to  pro- 
vide adequate  sewerage  for  the  entire  dty. 
At  the  dection  more  than  two-thlrda  of  the 
voters  who  voted  at  the  election  hdd  upon 
the  proposition  to  Incur  the  inddttedness 
csst  their  Totea  in  favor  of  auttKurlitfnc  tb» 
dty  to  incur  the  indebtedness.  Thereafter 
tihe  board  of  commiasioners  adt^ited  an  ord^ 
nance  proWdlng  for  fbs  mode  <ft  ereatbv  ttie 
indebtedness  and  paying  the  same,  and  was 
inuring  to  issue  and  sell  the  bonds  ot  ttie 
dty  in  pursuance  to  the  ordinances  and  elec- 
tion, when  the  appellant,  by  this  action, 
soo^t  to  ciijoln,  permanently,  the  Issne  and 
sale  of  the  bonda  A  general  demurrer  was 
rastalned  to  his  petiticm,  whidi  was  tiiere* 
iqun  dismissed,  and  tnm  ttw  Jodpnent  be 
has  appealed. 

[1,2]  (a)  It  is  suggested  Chat  the  electtnn 
authcnlzlng  Qie  incurrence  of  the  Indebted- 
aess  did  not  give  sudi  auOiorlty,  and  is  In- 
valid for  the  reason  that  the  ordinance 
whldi  authorized  the  election  waa  not  pub- 
Usbed  prior  to  the  election  as  required  by 
the  statute.  She  atatnta  etmtroiUiiff  pid>ltiai- 


don  of  the  otOnanoe  la  aaetlon  8060,  Ky. 
Stats.,  and  the  pvovlaiott  of  U,  pertinoit  to 
the  qneatlcn  nadat  eonaidaratloo,  la  aa 

Iowb: 

"Such  ordinance  shall  be  published  for  at 
least  two  weeks  just  preceding  the  election  la 
the  offidal  newspaper  In  and  for  snch  dty,  or 
by  posting  written  or  printed  copies  thertof  in 
three  or  more  pnUie  places  in  sodi  dty,  it  there 
be  no  such  ottdal  newspaper." 

There  was  an  official  newspaper  for  the 
dty.  and  the  petition  avers  that  the  ordi- 
nance waa  published  in  it  in  the  iasoes  of 
the  18th,  IBth,  20th,  2l8t,  22d,  28d.  2Sth, 
26th,  27th,  28th,  2eth,  and  SOth  days  of  Oc 
tober,  and  tm  the  Ist,  2d.  3d.  4th,  6th  and 
6th  days  of  November,  respectively,  and  the 
election  was  bdd  thereafter  on  the  8th  day 
of  Novooatber.  Tbe  election  occurred  on 
Tuesday,  and  If  a  week  as  a  period  of  time 
within  tlie  meaning  of  the  statute  means  7 
days  Just  before  the  election,  and  two  weeks 
means  14  days  just  preceding  the  electioo, 
regardless  at  the  day  upon  which  the  com- 
mencement of  ttie  week  is  counted  to  begin, 
and  therefore  on  a  preceding  Tuesday  the 
ordinance  was  pulilished  In  the  issue  of  each 
day,  except  Monday  the  24th  and  Monday 
the  31st  of  October,  and  on  Monday  Novem- 
ber 7th  for  three  weeks  preceding  tbe  elec- 
tion. If  the  two  weeks  "Just  preceding  the 
election"  means  the  two  calendar  weeks 
theretofore  each  beginning  on  Sunday  and 
ending  at  the  termination  of  the  following 
Saturday,  then  the  ordinance  was  published 
for  the  two  weeks  "Just  preceding  ttie  elec- 
tion" on  eadi  of  the  days  of  the  two  weeks, 
except  Monday  the  24th  and  Monday  the 
31st  of  October.  It  has  heretofore  been  lieid 
that  the  provision  of  the  statute,  supra, 
which  provides  for  a  publication  of  tbe  ordi- 
nance, where  an  offidal  newspaper  exists, 
"for  at  least  two  weeks  Just  preceding  the 
election"  means  a  publication  of  the  ordi- 
nance in  every  issue  of  the  paper  during  tlie 
prescribed  period,  except  upon  Sundays,  but 
if  there  Is  a  day  during  the  period  upon 
wbldi  the  paper  is  not  accustomed  to  be  pub- 
lished, the  omission  of  the  publication  upon 
that  day  does  not  Invalidate  tbe  requisite 
publication.  Hatfldd  v.  Oily  of  Oovlngton, 
177  Ky.  124.  197  S.  W.  885.  Sunday  to  not 
a  Juridical  day  and  Its  publication  upon  that 
day  neither  adds  to  nor  takes  from  the  va- 
lidity of  the  publication.  Ormsby  v.  Loula-  ' 
vlUe,  79  Ey.  197.  It  Is  admitted,  taowevw, 
tlwt  the  o£Bdat  newspaper  for  ttte  dty  of 
Paducab  Is  publldied  every  day  In  tbe  wedc, 
except  Monday,  but  on  that  day  it  to  not 
published;  hence  in  this  case,  however,  the 
term  "for  at  least  two  weeks  Just  preceding 
the  election"  is  calculated,  the  publlcatlOD 
was  a  substantial  compltonce  with  the  stafr- 
ute,  having  been  published  in  every  issue  of 
the  offldal  newspaper  during  the  prescribad 
period. 
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[f]  Of)  It  l«  fnrtlwr  InrfM  that  the  ordl- 
nanee  providing  for  tbe  election  la  invalid, 
and  oonaeqneatly  tike  eleeUoa  tbereimder  la 
void,  because  tbe  ordlnanoe  did  not  fix  nw 
state  tbe  tax  rate  wbldi  wonld  be  lAiad 
during  tbe  40  years  required  to  liquldatiB  the 
bonds,  to  pay  the  interest  wpoa  tbe  bonda, 
and  to  create  a  sinking  fond  with  which  to 
pay  tbe  prlncipaL  The  ordinance  stated  the 
amount  of  tbe  pr(q>06ed  Indebtedness  to  be 
$600,000  and  to  be  evidenced  by  600  bonds 
of  $1,000  each,  bearing  Interest  at  B  per  cent, 
per  annum,  and  payable  within  40  years; 
the  amount  stated  to  be  necessary  to  pay 
the  interest  on  the  bonds  each  year  was  $80,- 
000,  and  tiie  amount  to  be  raised  for  a  sink* 
Ing  fund  each  year  was  not  to  be  in  excess 
of  $16,000.  It  thus  appeared  that  the  debt 
was  not  to  be  created  without  a  provtshm 
tor  raising  a  sum  necessary  to  pay  the  In- 
terest on  the  bonds  and  to  create  a  sinking 
fnnd  snffldait  to  liquidate  the  principal 
within  tile  life  of  tbe  bonds,  and  vras  not 
therefore  contrary  to  that  requirement  in 
section  197  of  the  Constltotlcm.  Farther- 
more,  tbe  ordinance  seems  to  fully  comjAy 
with  the  statute,  which  Is  as  follows: 

**8ach  ordinasce  afaall  specify  tbe  amount  of 
indebtednees  proposed  to  be  incurred,  the  pur- 
pose or  purposes  of  the  same,  and  the  amount 
of  mouey  Decessary  to  be  raised  annually  by 
taxation  for  the  interest  and  sinking  fund  as 
herein  provided."  Section  306&,  supra.  City  of 
Covington,  Sx  parte,  160  Kj.  146^  160  a  W. 

7ia 

Suffice  It  to  aay  that  tbe  itatnte  does  not 
require  tbe  ordinance  to  fix  the  tax  rate  that 
will  be  levied,  and  besides  that  would  seem  to 
be  an  tanpossibUity. 

Nelttier  does  there  appear  to  be  any 
merit  in  the  oontoitlon  that  the  ordinance 
£alla  to  set  out  with  f^**'**!*  definltenesa 
the  purpose  for  which  tbe  Indebtedness  was 
proposed  to  be  Incutred. 

[4]  (d)  The  objection  that  the  ordinance 
should  have  stated  the  valne  of  the  prc^erty 
in  the  dty,  as  assessed  for  taxation,  and  the 
presmt  Indebtedness  of  the  corporation,  eo 
as  to  have  ahown  that  if  the  proposed  in> 
debtedness  was  Incurred,  it  would  not  vio- 
late the  c<ni8tltu^onal  pzovlaion,  prohlbltiug 
a  dty  of  the  second  class  from  becoming  in- 
debted In  the  aggregate,  an  amount  exceed- 
ing 10  per  centum  of  the  value  of  the  taxable 
property  therein,  is  not  meritOTlona.  Section 
8069,  supra,  whldi  Indicates  what  the  ordi- 
nance shall  omtaln,  does  not  require  it  to 
contain  any  statement  of  the  value  of  the 
taxable  property  of  the  city,  nor  of  Its  then 
indebtedness,  and,  If  such  a  statement  was 
contained  In  the  ordinance,  it  woidd  not  af- 
fect the  validity  of  the  election,  since  its  in- 
corporation in  the  ordinance  would  have  no 
Influence  upon  the  determination  <jt  the  ques- 
tlOQ  as  to  whether  the  assumption  of  thei 


proposed  IndebtedaeM  ma  h&rooA  at  wIfiUn 
the  delegated  powers  of  the  dty,  aa  limited 
by  section  1S8  of  the  Gonsfltotlon.  If  that 
provision  of  the  Constitution  was  attempted 
to  be  violated  by  the  Incoraence  vt  indebt- 
edness; sndi  an  attempt  would  l>e  htid  to  be 
void,  regardless  of  any  statement  which  the 
ordinance  made  pertaining  to  that  question. 
The  board  of  commtasioaers.  In  int>poalng 
the  Incnrr^ice  of  an  indebtedness,  is  pre- 
sumed to  be  acting  within  its  auth(Mityt  and 
If  one  would  show  its  action  to  be  violative 
of  the  Gonstitutifm,  It  is  his  duty  to  exMbit 
sudi  tects  as  will  demonstrate  it  Bosworth 
V.  City  of  Mlddlesboro,  190  Ky.  263,  227  S. 
W.  170.  The  plaintiff,  however,  does  not 
here  even  allege  that  the  Incurrence  of  the 
proposed  debt  by  tbe  dty  would  be  violative 
of  sectlou  168  of  the  CcmstituUon. 
The  Judgment  is  therefore  affirmed. 


SULLIVAN  V.  STATE  BOARD  OP  CHARI- 
TIES AND  CORRECTIONS. 

(Court  of  Appeals  of  Kentucky.  Nov.  11, 1921. 
Beheu4ng  Denied  Jan.  20, 1922L) 

lafants  ^ss'lS— Coaafy  eosrt  bsid  aatherlssd  la 
place  delisqssst  la  eare  of  fasilly  after  oeai- 
Mttnaat  to  hoase  of  reform. 
Under  Ey.  St  |  SSlc,  living  the  county 
court  jurisdiction,  under  subsection  7,  to  cmd- 
mit  d^inqnent  diildren  to  specified  institntlmis, 
and.  under  subsection  9,  to  commit  dependent  or 
nei^ected  children  to  any  assodatioo,  sodetr,  or 
corporation  caring  for  sudi  children,  snd  pro- 
vidlDg,  under  subsection  11,  that  the  court, 
whenever  satisfied  that  tbe  home  of  "any  child 
under  this  act"  is  a  suitable  place  for  such  child, 
may  order  sudi  child  returned  to  its  home  un- 
der probation  m  otherwise,  the  conrt^s  jurisdic* 
tion  over  a  delinquent  child  continued  after  the 
commitment  of  child  to  a  house  of  reform,  so 
that  the  court  could  release  such  child  from  the 
institution  and  place  Mm  in  tbe  care  of  bis  par- 
ents, subject  to  tbe  friendly  visitation  of  the 
probation  officer  of  the  court,  since  subsection 
11  has  reference  to  delinquent  as  well  as  to  de- 
pendent or  neglected,  diUdrea;  notwithstand- 
ing section  20e6b,  subsea  17,  relatiiig  to  dis- 
charge of  inmates  of  bouses  of  reform,  such 
statnts  having  been  Imi^iedly  repealed  by  sec- 
tion 831e  in  so  far  as  inconsistent  therewith, 
and  notwithstanding  section  S82S,  relating  to 
parole  of  inmates  of  penal  institutions,  sudl 
statute  being  inapplicable  to  delinqnoit  diB- 
dren.  in  view  of  section  8S1^  sobsee.  Bu 

Appeal  from  Cbenit  Court,  Fayette  OomitT. 

Application  by  J.  M.  Snlltvan,  suing  hla 
next  friend,  for  writ  of  mandamua  against 
the  State  Board  ct  Charities  and  Correctkins, 
etc.  Judgment  of  dismissal,  and  plaintiff  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions. 
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STATE  BOARD  OF  OHAKTrTES  AMD  OOBfiEOTIQNB 

(S»  B.W.) 


B.  S.  .Cnvtwd,  <rf  LOTfagtmi.  tot  «pp^ 
Cliaa.  I.  Itewscm,  Atty.  Gen.,  tor  aivdlea 

CLARKE,  J.  In  October,  1920,  tbe  appe- 
lant, then  15  years  of  age,  upon  a  trial  In  the 
Fayette  county  coart  under  Bection  3Sle,  Ken- 
tucky Statutes,  was  adjudged  to  be  a  delin- 
q«nt  child  and  committed  "to  the  care  of  the 
Eentnc^  Boose  of  Beform,  and  to  remain 
nader  the  care  and  ccmtnd  of  said  Institution 
and  subject  to  Its  rales  until  he  arrives  at 
legal  age,  or  nntU  dischar^  by  said  JuTeulIe 
court  OK  by  due  process  of  law/' 

On  Jnn'e  28, 1021,  J.  M.  Sullivaa,  the  father 
of  ai^ellant,  altered  a  motion  In  the  Fayette 
eoimty  oonrt  for  a  modiflcatlon  of  the  judc> 
mot  and  order  committing  appelant  to  the 
House  of  Reform,  and  upon  a  hearing  of  that 
mottoi  the  following  order  was  eotored: 

Tbta  cause  came  on  for  bearing  on  motion  of 
tile  father  of  tbe  defendant  herein,  and  it  ap- 
psaring  that  the  said  defendant's  parents  were 
Bot  notified  of  the  hearing  at  which  said  d«< 
fendant  was  conTicted,  and  the  following  judg* 
mmt  entered:  It  farther  appearing  to  the 
conrt  that  the  defendant  has  been  confined  In 
the  Kentucfcy  House  of  Reform  for  more  than 
right  months,  and  It  is  for  the  best  Interests  of 
Mid  infant  defendant  that  the  jtidgment  herein 
•honld  be  suspended,  and  said  defendant  placed 
Vfion  jobation.  It  te  hereby  ordered  that  the 
Jsdgment  herein  be  swended  and  tbe  defend- 
ant be  pnt  in  cnstody  of  bis  parents,  sab^ct  to 
the  friendly  visitation  of  the  prolmtlon  officer  of 
this  court." 

A  copy  of  this  order  was  served  upon  the 
appellees,  state  board  of  cliarltles  and  correc- 
tions, In  which  Is  vested  by  law  the  manage- 
ment and  control  of  the  House  of  Beform, 
and  the  board  r^sed  to  comply  with  the 
court* a  order  to  release  appellant.  Thereiywu 
appellant,  suing  by  his  next  friend,  Instituted 
this  action  In  the  Fayette  circuit  court  for  a 
mandamus  requiring  appellees  to  release  him, 
as  directed  by  order  of  the  juvenile  court.  A 
demurrer  having  been  sustained  to  his  peti- 
tion, same  was  dismissed,  and  he  has  ap- 
pealed. 

It  Is  the  contention  of  appellees  that  by 
0)6  judgment  committing  appellant  to  the 
House  of  Beform  during  his  minority  the 
Fayette  county  court  fully  exhausted  Its  pow- 
ers in  ttie  matter,  and  was  without  authority, 
as  was  attempted  in  that  judgment,  to  retain 
contrtd  of  the  case  or  to  enter  the  later  order 
releasing  appellant  from  the  Institution  and 
placing  him  in  care  of  his  parents,  subject  to 
the  friendly  visitation  of  the  probation  officer 
of  the  crfurt  Whether  this  Is  true  or  not  Is 
the  question  for  detMsIon  upon  this  appeal. 

Section  331e  of  Kentudcy  Statutes,  enacted 
hi  1906,  defines  the  terms  "delinquent  child," 
"dependent  diild,"  and  "neglected  child,"  and 
confers  upon  the  coimty  courts  of  the  state 
as  jumlle  courts  exclusive  jurisdiction  to 
try  and  dispose  of  such  dilldren.  Though 
not  aitlr^  accurate^  for  our  present  pur- 


poses delinquent .  children  may  be  described 
as  such  boys  17  years  of  age  and  under  and 
girls  18  years  of  age  and  under  as  upon  trial 
are  found  to  have  exhibited  criminal  or  in- 
corrigible dispositions  and  tendencies;  while 
dependent  and  neglected  diildreu  are  treated 
as  a  single  class,  and  are  such  children  of  lUce 
nges*as,  because  of  improper  ^vlromnent  or 
the  alwence  of  proper  parental  control,  are 
liable  to  develop  such  dispositions  and  ten- 
dencies. 

Subsection  7  of  the  act  prescribes  what  dis- 
position the  court  may  make  of  a  delinquent 
ctiild,  while  subsection  9  thereof  provides  for 
the  disposition  of  dependent  or  neglected 
dilldren.  In  any  case  the  dilld  may  be  al- 
lowed to  remain  in  the  home  of  its  jtarents, 
or  other  suitable  persons,  subject  to  the 
friendly  visitation  and  snp^vlslon  of  tbe  pro- 
lmtlon officer  of  the  Juvenile  court,  but  the 
provisions  for  the  commitment  of  such  diUd 
to  private  or  public  Institntlons  are  somewhat 
different.  Dellnqumt  cbUdrm  may  be  com- 
mitted by  tbe  court  to  the  house  of  detention 
provided  for  by  the  act.  the  State  House  of 
Reform  for  boys  or  girls,  as  the  case  may  be. 
vr  to  any  Institution  that  has  been  or  may  be 
provided  by  the  state,  county,  or  dty  for  the 
care  of  dellnqu^t  chlldroi,  or  **to  any  aa- 
Boclatlott  that  will  recelre  tbem,  embracing 
in  its  objects  tbe  care  of  neglected,  d^endent 
or  delinquent  dilldren.**  Dependent  or  neg- 
lected children  may  be  committed  only  to 
some 

"association,  sodety  or  coiporation  wUling  to 
receive  them,  embracing  In  its  objects  the  care 
of  neglected,  dependent  or  delinquent  children; 
provided,  however,  that  tbe  court  shall  not  com- 
mit any  dependent  or  neglected  child,  within  the 
meaning  of  this  act  to  any  association,  society 
or  corporation  receiving  delinquent  children, 
tmless  snitabla  provIslMi  Is  made  by  such  asso* 
oiation,  sodety  cx  cotperatlon  for  separatinc 
delinquent  children  from  neglected  or  depend- 
ent cliildren." 

As  to  deptmdent  and  neglected  ctUldren,  the 
juvenile  court,  by  subsection  0,  Is  given  ex- 
press authority,  after  commitmrat,  to  set 
add^  change^  or  modify  such  order;  but  as 
to  a  deilnguent  child  it  Is  provided  by  sub- 
section 7  that  tbe  governing  board  of  the  in- 
stitution to  which  it  has  been  committed  may 
release  it  with  the  approval  of  the  county 
court,  or  the  court  may  release  it  upon  recom- 
mendaticm  of  the  board,  and  there  Is  no  ex- 
press authority  In  subsection  7  for  the  court, 
without  the  concurraice  of  the  governing 
board  of  tbe  institution  to  which  the  child 
has  been  committed,  to  order  a  release.  If 
these  were  the  only  provisions  of  the  act,  the 
contention  for  appellees  would  doubtless  be 
sound,  since  in  this  case  the  governing  au- 
thorities of  the  House  of  Beform,  to  which 
appellant  was  committed,  nether  recommend- 
ed nor  approved  of  the  ordar  of  rdease. 
However,  subaectlQu  11  of  tSa  act  provides 
that- 
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"Whanem  It  uhaH  app*ftr  to  tbe  eonrt.  Id 
th«  cMe  of  U7  eUld  tmder  thim  act  taken  from 
ita  home,  tiiat  the  borne  of  roeh  AUd,  of  ita 
parents,  formor  guardian  or  custodian  la  a 
Boitable  idace  for  audi  child,  and  that  aoch  child 
could  be  permitted  to  rtnudn  or  ordered  to  b« 
r«tamed  to  said  home,  conaistent  with  the  pub- 
lic good,  or  the  good  of  such  child,  the  court 
may  order  inch  child  returned  to  its  hoiii%  un- 
der probation,  or  otherwise;  It  being  the  In- 
tuition of  this  act  that  no  chOd  shall  be  taken 
away  from,  or  kept  out  of,  ita  home,  or  away 
from  ita  parents  or  guardian  any  longer  Uiaa  is 
reaawiably  necessary  to  preaerre  the  weUai* 
•of  mtA  diUd  and  tha  iBteresta  ot  the  state." 

This  odMBctlon  my  (dearly  ai^^dieB  to  an 
^ilasaea  of  dUldran  conaldered  liqr  the  act,  and 
Just  aa  dearty  confen  apon  the  JaveiiUe  court 
the  pown  to  order  any  such  child  to  be  re- 
tnmed  to  ita  own  luHue  at  any  time  wbok  In 
the  court's  sole  discretion  that  may  be  done 
"dOn^tent  with  tlie  public  good,  and  the 
good  of  such  child."  Thia  conatructlon  of  this 
Bubeection  does  not,  as  coonsel  for  appellees 
contend,  render  meanlngleaa  the  prorislona  of 
sDbsectiini  7  for  releases  by  Uie  concurrent 
action  of  tbe  offidala  of  the  House  of  RefOTm 
and  the  county  judge,  but  simply  restricts 
same  to  reteaaes  for  odier  reasons  tlian  to  re- 
turn the  child  to  its  own  bome  when,  as  sug- 
gested in  Uiat  subsection,  the  child  baa  been 
reformed,  m  wben,  for  any  other  reason.  Its 
release  is  denned  advisable  and  it  has  no 
proper  bome  of  Its  own  to  which  It  can  be 
retamed.  Sudi  construction  of  the  two  sub- 
sectiona  not  only  barraonlzes  them  so  as  to 
give  some  effect  to  both,  bat  tbe  very  effect 
we  feet  sure  the  L^lslature  Intended  tbat 
each  should  have,  while  to  construe  subsec- 
tion 7  as  appellees  contoid  would  glre  no 
force  whatever  to  the  subsectlin  U. 

Hence,  if  section  831e  controls,  the  drcnlt 
court  erred  In  sustaining  the  ducrarrer  to  ap- 
I>ellattfs  petition  and  dismissing  same.  Bat 
it  is  insisted  by  the  Attorney  General  for 
appellees  that  if  this  act  be  so  coDStrued  It 
is  inconsistent  i^th  prorlsions  for  releasing 
inmates  of  houses  of  reform  found  in  section 
2095b  and  section  3828  of  the  Kentucky  Stat- 
utes, and  fbtit  these  last-named  acts  mnst  con- 
trol. Section  200Sb  is  the  act  providing  for 
the  establishment  of  houses  of  reform  for 
boys  and  i^rls,  and  in  subsectton  17  thereof 
It  Is  provided  that— 

"Tbe  trustees  may,  at  any  time,  dtscharie  any 

boy  or  girl  in  the  custody  of  snch  InstitationB 
upon  the  advice  of  or  with  the  consent  of  the 
OoTernor,  or  of  Judge  of  the  court  committing 
safd  chUd." 

This  act,  however,  was  enacted  in  1896,  and 
consequently  Ita  provision  fbr  the  release  of 
children  from  houses  of  reform,  in  so  far  aa  It 


is  IncoDsistent  with  tbe  provlidons  of  section 
881e,  thweafter  enacted,  was  repealed 
thereby. 

Section  8828  of  the  Statutes  was  «iacted 
in  1914,  and  therefore  later  than  section  SSle. 
and  it  contains  the  provision  that  the  state 
board  of  penitentiary  commissioners,  whose 
duties  and  powers  were  coafttrred  npon  the 
app«lleee,  state  board  of  charities  and  eor- 
rections,  by  an  act  of  tOSIO— 

"shall  have  power  and  authority,  with  the  xp- 
proval  of  the  Qovemor  of  the  state  and  sub- 
ject to  tbe  conditloDS,  provisions  and  limltatloaa 
of  this  act,  to  parole  and  to  permit  to  go  and 
remain  at  large,  outside  the  boUdhiga  and  lado- 
snres  <tf  the  same,  onr  person  that  is  now  «ob- 
fined  or  that  hereiafter  may  be  confined  in  ay 
penitentiary,  reformatory,  house  of  reform  or 
other  penal  institution  of  the  state,"  etc. 

This  act,  however,  as  dearly  appears  from 
its  title  and  terms,  was  intended  only  to  ai>- 
ply  to  persons  convicted  of  crime  and  ccmflned 
in  the  nanted  institutions  in  pursuance  of  a 
Judgment  of  the  criminal  courts  of  the  state. 

Sabsection  5  of  section  831e  provides  that 
the  Juvenile  court,  in  any  case  of  a  delln- 
qumt  child  brought  before  It  upon  warrant 
or  indictment  charged  with  a  crime.  In  its 
discretion,  may  permit  such  child  to  be  tried 
In  the  ordinary  way  by  the  criminal  eoorts 
of  the  state ;  and  we  have  held  in  numerous 
cases  that  the  criminal  courts  can  acquire 
Jurisdiction  of  and  convict  of  crime  a  child 
coming  within  the  provisions  of  section  331e 
only  in  the  manner  therein  pointed  out,  and 
that  when  so  convicted  they  shall  be  confined 
in  the  House  of  Reform  during  their  minor- 
ity, and  thereafter  In  tbe  penitentiary,  if  .the 
term  of  imprisonmoit  imposed  upon  than  in 
a  circuit  court  extends  beyond  their  minority. 

We  are  therefore  clearly  of  the  opinion 
tliat  the  Legislature  only  intended  to  confer 
upon  the  governing  board  and  the  Governor 
the  power  to  parole  those  convicted  of  crime 
and  confined  in  any  state  penal  institution 
under  Judgment  of  the  regular  criminal 
courts,  and  has  no  reference  whatever  to  a 
chUd  committed  to  the  custody  of  the  House 
of  BefMm  by  the  Inveolle  courts  tmdw  aec- 
tion  S31^  Ky.  Statutes,  the  prime  purpose  of 
which  is  to  rmder  such  children  Immune 
from  criminal  proeecutlon  even,  except  whoi 
the  Juvenile  courts  shall  o(msider  It  neces- 
sary^ 

In  acoordanee  with  fiie  above  conduabna 
it  results  tbat  it  was  tbe  dut?  of  appeUeea  to 
release  appelant,  as  ordered  by  the  Fayette 
county  JuvaiHe  court,  and  that  tbia  lower 
court  erred  in  sustaining  a  demurror  to  and 
'  dismissing  the  petition  her^ 

Wherefore  the  JndgmeiU  is  reversed,  and 
the  cause  remanded  for  further  proceedings 
conslsteit  herewith. 


Ky.)  Bl  KffKR 

RIE8ER,  Pollee  Jadge,  v.  WARD. 

SAME  V.  BOWMAN. 

(Gonrt-  of  *Appeali  of  KeBtncky.  Jan.  10, 
1922.) 

1.  Manlotpftl  oorporatlMs  «s»636— PoUe*  oMrt 
oauot  b*  Blvu  Jiirl«dIotIoii  Mtslile  of  bovad- 
artes  of  nanlcipaJity. 

Police  court  of  a  aty  cannot  be  given  Ju- 
risdictioD  of  offenses  committed  on  propertj 
belonging  to  the  dty  outside  its  boundaries,  or 
highways  maintained  by  it  oatside  its  bound- 
arias,  nader  Const  »  100.  136,  148. 

2.  Hvuipal  otrperattoM  «ss»63$-«Mito  h«l< 
Mt  «>  fiva  hHw  OMrt  JarladleUn  oattlda 
tha  boaadariaa. 

Neither  Ey.  St.  S  2011,  nor  section  3651. 
relating  to  police  courts  in  Cerent  daases  of 
citiea,  intended  to  extend  jurisdiction  of  a 
poUea  eonrt  bvrvad.tbu  corporate  Umtta  of  a 
city  w  tsm  In  nWdi  establlahad. 

3.  CoMtftatlaaal  law  ttaOS  —  MnlelM>  Mf^ 
IMrmtleiis  «sa636-8tatiita  hoM  Mt  to  fiva 
Laolavnia  powar  ta  paalab  affaMM  M  blpb- 

aatslda  boaadariaa. 

Ky.  St  SS  2840-2809.  glTing  the  dty  of 
IfOuisTille  antltority  to  acquire  land  for  parks 
outside  of  the  boundaries  of  the  city,  and  ex- 
tending the  police  power  of  the  city  orer  such 
park  pT(varl7,  AeU  invalid  in  so  far  as  tliey 
attempt  to  give  the  police  court  of  such  city 
jurisdiction  of  ofEenses  conuoitted  on  a  highway 
maintained  from  the  city  to  a  park  where  It 
ran  through  the  city  of  Oakdale,  in  view  of 
Const  K  109,  13S.  143. 

4.  CeavOtatlaaai  law  «a»34-AMaadiM>t  ta 
CeasUtatlM  abrotfttaa  prior  aoatradiotei7 

provisloaa. 

If  the  former  Gonetitotion  permitted  the 
estabUshment  of  a  police  court  of  a  dty  with 
extraterritorial  jurisdiction,  sudi  right  as  weU 
as  statutes  exercising  it  were  abrogated  by  the 
adoption  of  section  148. 

9.  CMttltational  law  «s»29— Provisloa  flxlao 
lartadlotlaii  of  polloa  eoarta  satf-exaoatlag. 

The  provisions  of  Const.  |  143,  fixing  the 
jurisdiction  of  police  courts  of  all  dties,  was 
self-execntinfc.  and  l^dativa  action  waa  not 
reqnfarad  to  ^o  It  atteet. 

AH»eals  from  (^rcnlt  Court  Jefferson 
County,  Comnum  Fleaa  Branch,  First  Dlvl- 

dOB. 

Snita  by  O.  P.  Ward  and  CUflord  Bowman, 
zeqwctively,  for  writs  of  pn^lbitlOD,  against 
JoaMi  Bieso-,  Police  Jadge^  etc.  Judgments 
for  plnlntlffii,  and  defendant  appeals.  BIb- 
waad,  with  directions  to  dismiss. 

(/Neal  &  O'Neal,  Gemge  E.  D^w,  and 
Oaniett  &  Van  'Vnnkle,  aU  ct  LoalartUek  tar 
aivellant 

Stanley  B.  Mayer  and  H.  H.  Thatcher, 
boUi  of  LooisvUle,  for  appellees. 


V.  WABD  2BB 

B.W.) 

SSHTLB,  J.  As  these  two  acUena  iwek- 
Ing  the  seme  relief  against  the  one  defmidant, 
tfaonsh  eadt  was  broni^t  txf  a  separate  plain- 
tiff, were  together  heard  and  d^wmined  in 
the  court  below,  and  the  aeveral  appeals 
from  the  me  Judgment  of  that  court  ren- 
dered tai  the  two  cases  have  In.  like  manner 
been  considered  by  us,  both  wUl  be  disposed 
of  in  a  slnete  <9lniai.  like  two  acttou  anm 
out  oC  the  anmt  and  nbseQQiiit  attonpted 
prosecntlon  In  the  pcAice  conrt  of  Oahdal^  a 
dty  of  the  flftti  dass,  ot  the  aroeUeea,  O. 
P.  Ward  and  Clliford  Bowman  ftflalnttffa  In 
th9  oourt  below),  under  warrants  duly  leaned 
bj  the  a^ieUant,  Joseidi  Bleeer  (defendant 
In  the  conrt  beUnr),  then  . and  now  Jtidge  of 
the  police  conrt  of  the  dty  of  Oafcdale,  diarg- 
ing  Ward  with  a  violation  of  the  tfforlatMU 
of  chapter  90,  Acta  Qen»al  Assembly  1920; 
known  as  the  Eentw^ky  mot«  v^iicle  stat- 
ute, and  Bowman  with  a  violation  ctf  an 
ordinance  ttf  the  of  Oafcdale,  passed  bf 
its  conncil  to  conform  to  the  provldms  of 
fhat  act;  both  the  act  and  ordinance  pre- 
scribing a  penalty,  by  way  of  a  fine,  of  not 
less  than  810  nor  more  than  8100  for  mn- 
nli^  an  antmnoblle  at  a  greater  rate  of  speed 
than  20  mUea  an  hour  on  streets  In  reMden- 
tlal  secticms  of  Oafcdale.  The  offense  charged 
in  each  warrant  waa  that  the  defendant 
named  tho^,  In  operating  his  aotmnoUle 
over  a  street  or  boulevard  within  the  cor^ 
porate  boundaries  and  a  residential  section 
of  Oakdale^  known  as  "Sonthem  Parkway/' 
ran  it  at  a  rat»  of  speed  greater  than  20 
miles  an  hour,  thereby  exceeding  the  maxt- 
Bum  limit  of  speed  fixed  both  the  statute 
and  ordinance,  supra,  for  running  such  velil- 
de  on  a  street  Qirough  residential  section 
of  sadi  dty. 

Challenging  the  jurisdiction  of  ttie  Oak- 
dale  police  conrt  and  of  the  appellant  as 
judge  thereof,  to  Issue  the  warrants  In  ques- 
tion, or  to  ti7  tiiem  for  the  offenses  therein 
diarged,  the  appdlees  respectively  brou^^t 
these  actions,  each  In  his  petltton,  seeking  of 
the  drcuit  conrt  a  writ  of  prohibition  to  pre- 
vent the  appellant  as  judge  of  the  Oafcdale 
police  court  from  suhjeetti^  Urn  to  prose- 
cution or  trial  for  the  (MEense  charged  In  the 
warrant  against  him. 

fnie  appellant  filed  a  graeral  demurrer  and 
answer  to  eadi  of  the  petitions;  and  the  Is- 
sues were  c(»npleted  by  the  filing  of  a  reply 
to  each  answer.  Upon  the  sutmilsBlon  of  the 
two  causes  for  trial  on  the  respective  mo- 
tions of  the  appellees  for  the  writ  <a  pro- 
hibition, and  the  consideration  by  the  drcmt 
court  of  the  evldmce  offered  by  the  parties, 
which  Induded  certain  agreed  facts  contain- 
ed In  a  writing  filed,  and  others  diown  by 
exhibits  made  a  part  of  the  record,  It  vea- 
dered  judgment  granting  each  of  the  appel- 
lees the  writ  of  prohibition  prayed  In  his 
petition.    Appellant  complains  of  the  judg- 
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mentB,  and  by  flt«M  sppeals  bbA  tbsie  re- 
vergaL 

The  judgment  of  tlie  conrt  below  seems  to 
have  been  based  on  the  theory  that,  although 
that  part  of  Southern  Parkway  upon  which 
each  of  the  appellees  committed  the  offense 
charged  In  the  warrant  against  him  actually 
lies  within  the  corporate  limits  of  the  dty 
of  Oakdale,  it  nevertheless  is  l^lly  a  part 
of  and  within  the  corporate  limits  of  the  dty 
of  LoulsrUIe,  by  virtue  of  which  and  the 
provisions  of  a  statute  enacted  by  the  Legis- 
lature In  1890,  and  re-enacted  by  that  body 
in  1393,  the  police  court  of  the  dty  of  Louis- 
ville was  giT«i  and  has  ezduslve  jurisdie- 
tlon  of  the  offenses  in  guestiixi,  and  to  try 
the  appellees  for  committing  them;  hence 
the  t>olicb  court  of  Oakdale  does  not  pos- 
sess and  cannot  exercise  such  Jari8dlctl(m> 

It  should  be  remarked  that  the  following 
facts,  material  to  a  prop^  understanding  of 
the  controlling  question  presented  by  the 
appeals,  do  not  appear  to  be  disputed:  (1) 
The  offense  with  which  each  appellee  Is 
charged  was  committed  on  Southern  Park- 
way, a  boulevard  100  feet  In  width,  passing 
through  Oakdale,  a  city  of  the  fifth  class, 
and  on  a  part  of  such  boulevard  lying  wholly 
within  its  corporate  limits.  (2)  Southern 
parkway  Is  a  boulevard  dedicated  to  the  use 
of  the  public  for  travel,  connecting  llilrd 
street,  In  the  dty  of  Louteville,  with  the 
territory  4  miles  south  thereof  known  as 
Jacob  or  Iroquois  Park.  (3)  The  dty  of 
LoalsTtUe^  through  its  board  of  park  com- 
missloQers,  by  purdiase  and  deed  of  con- 
veyance acquired  In  1890,  1891,  for  use  as  a 
public  park,  the  title  to  the  territory  now  in- 
cluded In  Jacob  or  Iroquois  Park,  and  with 
It  the  driveway,  now  known  as  Southern 
PaAway,  upcm  which  It  later  constructed, 
and  has  since  maintained,  at  Its  own  ex- 
pense, the  present  boulevard.  (4)  When  the 
territory  embradng  Jacob  or  Iroquois  Park 
and  the  Southern  Parkway  was  acquired  by 
ttie  dty  of  Louisville,  Oakdale,  though  laid 
off  Into  lots  and  streets  as  shown  by  [dat, 
was  not  an  incorporated  munldpality;  but 
the  Southern  Parkway  was  then  a  driveway 
designated  on  the  plat  as  oae  of  its  streets. 
ijSi  That  while  Oakdale  has,  as  a  munld- 
pality, exercised  goieral  control  and  police 
power  over  such  part  of  the  Southern  Park- 
way as  lies  within  Its  corporate  limits,  it 
has  been  at  no  expense  in  maintaining  it, 
except  in  the  matter  of  providing  electric 
arc  lights  at  its  Intersection  with  certain 
other  streets.  (6)  Oakdale  was  Incorporated 
as  a  dty  in  1904,  since  which  time  It  has 
maintained  a  municipal  government  such  as 
appertains  to  a  dty  of  its  class,  indudlng  a 
police  court.  Judge  thereof,  police  force,  and 
such  other  officers  and  Instrumentalities  as 
are  authorized  by  its  charter.  (7)  That  at 
the  time  of  its  incorporation  Oakdale  was 
Slven  a  fixed  and  defluite  boundary  whldi 


indudes  that  part  of  Sonthem  Parkway 
where  each  of  the  appdlees  Is  alleged  to 
have  committed  the  offense  named  in  the 
warrant  against  him,  and  that  the  police 
court  of  LouisviUe  has  never,  issued  a  war- 
rant or  tried  any  one  for  an  offense  cimimit- 
ted  on  that  part  of  Southern  Parkway  lying 
yrlthin  the  corporate  limits  of  Oakdale. 

[1 , 2]  But,  however  viewed,  <mly  such  of 
the  uncontroverted  facts  referred  to  as  serve 
to  show  t>eyond  doubt  that  the  offense  with 
which  eadi  of  the  appdlees  stand  cbai^^ed 
was  committed  within  the  corporate  limits 
of  the  city  of  Oakdale  are  really  material 
here,  as  the  question  of  jurisdiction  in  Issue 
Is  one  of  law  to  be  determined  by  the  appltca- 
ttoQ  of  certain  provlsicms  of  the  Constitution 
and  others  of  pertinent  l^slative  ^lactment 
that  have  recdved  Judicial  construction.  Tlie 
Constitution,  {  109,  declares: 

"The  judicial  power  of.  the  commMiwealth, 
both  as  to  matteta  of  law  and  equity,  shall  be 
vested  in  the  Senate  when  sitting  as  a  court  of 
impeachmeot,  and  one  Snpreme  Court  (to  be 
styled  the  Court  of  Appeals)  and  the  courts 
established  by  this  Constitetion.'* 

Section  18S  provldfls: 

courts  save  those  provided  for  in  tUs 
Constitution,  shall  be  eati^Ushed.** 

The  Constitution  thai  provides  for  the 
estabUdiment  of  the  Court  of  Appeals,  dicalt 
courts,  county  courts,  quarterly  courts,  joa- 
tices'  courts,  fiscal  coiirtB,  and  police  courts. 
The  police  coarta  of  the  ata^  th^Mr  jurlsdlc- 
tlon,  and  the  territory  In  whldi  Ute  jurisdic- 
tion may  be  exercised  are  estaldlflhed  and 
dedared  sectlMi  148,  Constitatloii,  whldi 
provides; 

"A  police  court  may  be  established  in  eadi 
dty  and  town  in  the  state,  with  jurisdiction  in 
cases  of  violation  of  municipal  ordinances  and 
by  laws  occorriiv  within  the  corporate  limits 
of  the  dty  or  town  In  which  it  is  established 
and  such  criminal  jDtisdtctfon  witbia  €Em  saU 
limits  as  josticeB  of  the  peace  have.  The  said 
courta  may  be  authorised  to  act  as  szaminlns 
courts,  but  shall  have  no  dvU  jurisdiction: 
Provided,  the  Genera]  Assembly  may  confer 
dvU  jurisdiction  on  police  courta  in  dties  and 
towns  of  the  fourth  and  fifth  dasses,  and  in 
towns  of  the  sixth  class  having  a  population 
of  250  or  more,  wlileh  jarisdiction  shall  be  md- 
form  thronghont  the  state,  and  not  exceed 
that  of  Justices  of  the  peace." 

Language  cannot  be  made  more  ezplidt 
than  that  employed  In  the  several  sections 
of  the  C<xistitutIon,  supra;  their  meaning 
cannot  be  misunderstood;  and,  as  section  14S 
specidcally  declares  tliat  the  exerdso  of  the 
Jurisdiction  It  confers  upon  the  i>oUce  court 
of  each  dty  or  town  Is  confined  to  the  terri- 
tory indnded  within  the  corporate  limits  or 
boundary  the  dty  or  town  la  which  the 
court  exists,  it  cannot  be  extended  or  ex- 
ercised beyond  or  outside  of  the  ootporate 
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«»iitDrlAl  l!iiiit9  fliereot  u  defined.  It  is 
also  tnw  tbat  Kestoeky  Btatatei.  1  3»11. 
established  a  poHce  court  In  dtlee  ct  the  flrat 
dan,  bnt  by  eecUoa  2M2  iti  Jnrladlctlim  to 
confined  to  (rfEenoes  "occurring  wltbln  tbe  cor- 
ponte  UmltB  of  the  dty."  By  aectlon  86S1. 
Ky.  Statnteai^  a  police  court  ia  provided  for 
dties  of  the  fifOi  dam,  and  Its  JurisdlctlQu 
la  Ilkewriae  omAned  to  "ftttaaaea  oocnrrlng 
wlfliln  tlw  cOTparato  Umtts"  of  audi  dty* 
It  will  also  lie  found  that  otbffi- similar  stat- 
ntes  cppUcable  to  dtlea  of  all  otber  classes 
Uian  those  named  contain  a  like  provlalon. 
It  wUl  further  be  observed  Oat  the  Juris- 
Action  eonCerred  upon  the  poUce  oonrt  by 
the  several  sectlone  of  the  C<m8tItutl<Hi  and 
Btatotea»  supra.  Is  exdudve  as  to  violations 
of  mnnte^l  ordinances  occnrrtog  within  th^ 
ooipoxate  limits  of  tbe  dty  <k  town,  and  con^ 
current  with  (hat  of  Justices  of  the  peace 
as  to  <Aenses  against  the  criminal  laws  of 
the  state  committed  wltbln  the  corporate 
llmlto  of  the  dty  or  town. 

But.  had  any  of  these  statutes  attempted 
to  extoid  the  Jurisdiction  of  the  police  court 
beyond  the  corporate  limits  of  the  dty  or 
town  in  which  it  Is  established,  such  provl- 
eion  dearly  would  have  been  in  conflict  with 
tlie  provisions  of  the  present  Ctonatltution, 
and  therefore  void;  and  in  numerous  cases 
Involving  consideration  of  statutory  provi- 
sions attempting  to  extend  the  Jurisdiction 
of  police  courts  to  offenses  committed  oul- 
tfde  of  the  corporate  limits  of  the  city,  we 
have  so  held.  Commonwealth  v.  Wicker- 
sbam,  99  Ky.  21,  34  S.  W.  707;  Moren  v. 
Commonwealth.  116  Ky.  858,  76  &  W.  1090 ; 
Earle  v.  lAtmila  .^ricnltural  Assodation, 
127  Ky.  C78, 106  S.  W.  812 ;  Tutt  T.  City,  142 
Ky.  636,  134  S.  W.  890,  88  L.  R.  A.  (N.  S.) 
331;  Gleason  v.  Weber,  165  Ky.  431,  15»  8. 
W.  976:  Morris  v.  Randall.  129  Ky.  720, 
112  S.  W.  856;  Kllboum  T.  CSiapman,  163 
Ky.  136, 173  S.  W.  322. 

The  fact  that  tbe  Southern  Parkway  was 
acquired  1^  the  dt?  of  Louisville  with  the 
parte  at  Us  terminus,  as  a  right  of  way  to 
and  from  the  park,  iSA  not  divest  tbe  police 
court  of  the  dty  of  Oakdale  of  its  Jurlsdlc- 
tlcn  of  <rfEenses  against  Ita  ordinances  or  the 
laws  of  the  state  committed  upon  that  part 
of  SKb  parkway  as  may  be  situated  within 
Its  eoq>orate  limits,  or  deprive  Its  dty  coun- 
cil of  the  power,  by  the  passage  of  a  proper 
ordbiance^  to  regulate  travel  thereon  as  on 
other  streets  of  the  municipality.  This  Is 
neceesaiily  so,  because  tbe  police  court's  Jur 
risdlction  of  offenses  so  committed  ia  confer- 
red by  the  Oonstitutlon  and  stetutes  of  tbe 
atate;  and  1^  the  same  authority  the  dty 
council  Is  given  governmental  control  of  all 
streets  wlfbln  Its  cozpomte  boundaries, 
which  ccratrol  carries  with  it  the  power  to 
relate  by  ordinance  not  tnconslstent  with 
the  genoal  laws  of  the  state  the  rate  of  speed 
at  whldi  motor  vdildes  shall  be  operated 
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Upon  such  streets,  and  to  dedare  It  an  offense 

to  run  than  at  a  greater  rate  of  qraed  than 
that  fixed,  and  also  pnaeribe  a  pmalty  for 
such  offense.  Not  only  Is  this  power  con- 
ferred on  tbe  oonndl  of  tbe  city  of  Oakdale 
by  law,  but  It  may,  In  addition,  be  said  that, 
although  ttiat  dty  was  unincorporated  when 
Southern  Parkway  was  acquired  by  the  board 
of  park  commisdoners  of  the  dty  of  Louis- 
TiUe  as  a  right  of  way  to  and  fmn  ito  padc  ^ 
beyond,  it  (the  dty  of  Oakdale)  previously 
had  been  laid  «a  into  numbered  tote  and 
named  streets,  one  of  which  streets  contain- 
ed BO  much  of  Southern  Parkway  as  now  Is 
Included  within  tbe  corporate  boundaries  ot 
the  dty  of  Oakdale  as  a  street  or  boulevard 
thereof.  Furthermore,  the  lots  and  streete 
as  thus  laid  ott  and  designated,  Including 
Southern  P&rkway,  were  shown  by  a  map  or 
plat  which  was  used  as  an  advertisement  for 
effecting  a  sale  of  the  lots,  qnite  a  number  of 
which  then  contained  buildings  erected  by 
purcbasers. 

It  was  also  shown  by  this  map  and  a» 
companying  advertislDg  matter  tbat  tbe  dl7 
or  town  it  advertised  was  to  be  called  Oak- 
dale. and  later  Inc(»t>orated,  and  tbat  the 
land  occupied  by  the  lote  and  streets  thoreon 
exhibit^  was,  or  had  been,  owned  by  the 
real  estete  company  from  which  the  board  of 
park  commissioners  of  tbe  dty  of  Louisville 
purchased  Jacob  or  Iroquois  Park,  tf^ether 
with  the  right  of  way  over  Southern  Park- 
way to  and  from  the  same.  So,  in  view  of 
the  forgoing  facts  and  its  knowledge  thereof 
when  and  before  its  park  commissioners  ac- 
quired Jacob  or  Iroquois  Park  and  right  of 
way  over  Southern  Parkway  to  and  from 
same,  it  is  manifest  that  there  Is  not  even 
equiteble  grotmd  for  the  contention  of  coun- 
sel that  tbe  right  of  the  dty  of  Louisville 
to  Southern  Parkway  Is  of  such  character  as 
to  oust  the  dty  of  Oakdale  of  Ite  control  as 
a  street  of  sndi  part  thereof  as  lies  wlUiln  • 
Ite  corporate  limits,  or  Ite  police  court  of 
Jurisdiction  of  audi  an  oftense  as  Is  alibied 
to  have  been  committed  by  each  of  the  ap- 
pdlees  on  ttiat  part  of  tbe  parkway.  For  the 
reasons  vre  have  already  given,  the  provi- 
sions of  the  Constitution  and  of  the  stetutes 
enacted  In  conformity  therewith,  undo-  whldi 
the  munldpaUty  of  Oakdale  and  Its  police 
court  derive  thdr  powns,  cannot  be  alnrogat- 
ed  by  any  sudi  supposed  right 

[t]  It  Is  true  that  by  an  act  <rf  the  Legis- 
lature of  May  6,  1880,  and  sabstanflally  re- 
enacted  July  1,  1893  (Ey.  Statutes,  {$  2840 
to  2858),  tbe  dty  of  I^lsvlllek  through  Ite 
board  of  park  ccHumlsdoners,  created  by  the 
acte  supra,  was  authorised  to  acquire  real 
estete  b^rond  Ite  then  corporate  limlto  for 
park  puipoees.  Tbe  acte  confer  broad  gov- 
emm«itel  and  police  powers  both  upon  the 
board  of  park  commlsslonerB  and  tiie  dty, 
among  other  things  providing  that  the  former 
Should  have  full  control  of  all  parks  of  the 
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mad*  to  attach  to  offesuw  erannltled  upon 
Soathem  Pukway,  within  the  ooKpnmte 
limlta  of  Oakdale,  its  Jurisdictton  could  as 
mil  be  extended  by  the  same  means  to  at- 
fsnses  oonunltted  npm  a  right  <tf  way  to  a 
paA  ttie  city  ot  Lonlimne  misht  aeqtdxe  in 
aa  adjolninf  emmty. 

As  It  is  OUT  condnMcm  that  tike  drcnit 
ooart  erred  in  granting  each  of  the  appenees 
tbo  writ  of  pn^bltlon  prayed,  the  judgment 
la  ea^  caw  Is  reversed,  with  direction  to 
dfmlas  each  of  the  petttlens. 


PENNINGTON  v.  SAMMQNS  et  al. 

(Ooozt  of  Appeals  of  S«iitnckj.  Oct.  26,  1021. 
Behearinr  Denied  Jan.  24,  1922.) 

1.  Forcible  tntry  and  detalBer4cs»3d(2)— Eatry 
of  Jadgment  la  ooart  without  Jurladlotloa  hold 
Immaterial. 

Where  warrant  in  forcible  detainer  case 
waa  aifned  and  issued  by  county  Jodge  as  sach, 
and  not  as  judge  of  tfae  quarterly  court,  the 
mere  fact  tint  on  tM  trial  of  the  proceeding 
before  him  ttie  resnltiiig  judgment  was  by  mis- 
take or  inadvertence  entered  on  the  order  book 
of  the  gnaiterly  court,  of  which  he  was  ex  offi- 
cio judge,  was  immaterial,  assomlng  that  such 
court  bad  no  jurisdiction,  the  papers  being  sent 
to  the  circuit  court  when  the  judgment  was 
trarersed,  and  aSLdarit  filed  in  the  circuit  court 
not  showing  that  the  matter  was  tried  in  the 
quarterly  court,  except  that  the  Judgment  had 
been  entered  in  the  order  book  of  that  court 

2.  Atiinaiaad  error  <»ai8(l)— Improper  fern 
ef  verdM  meat  bo  objected  te  Is  lowar  esert. 

A  simple  verdict  for  ^aiatltFs  In  a  fordUe 
detainer  ease,  on  whidi  a  proper  judgment  was 
entered  de^rlng  defendant  guilty  of  fondle 
detsitter,  csanot  be  complolDed  of  on  appeal, 
where  defendant  ffld  not  ask  that  the  verdict 
be  cwreeted,  since  the  vwAct  could  have  had 
no  other  meaning  than  that  it  found  defendant 
gtdUv. 

8.  Laadlord  aid  toaairt  «»I6-Attonptsd  at- 
tersmeet  hold  net  te  destroy  tsiasoy. 

The  mere  fact  that  tenant  1^  payhkg  rent  to 
a  third  par^  racognlxed  him  as  hla  landlord 
^  not  deatroy  his  tenancy. 

Appeal  from  Circuit  Court,  Lawrence 
Ooonty. 

Action  by  John  O.  Sammona  and  another 
against  William  Fennfn^cm.  Judgment  for 
iHalntUfo,  and  defendant  appeals.  Affirmed. 

Clyde  I*.  Miller,  of  Louisa,  and  W.  D. 
O'Neal,  of  (^tlettsburs,  for  appellant. 
Fred  M.  Vinson,  of  Louisa,  for  appellees. 

SCITLE!,  J.  LI]  This  la  a  proceeding  of 
JEordble  detainer  involving  the  right  of  poa- 
aeaslou  to  a  small  house  and.  one  acre  of 
cround  lying  on  GrUjUtha  creek  in  Lawrence 


county.  The  warcant  against  th9  appellant; 

WilUapi  Pennington,  <dtarging  the  forcible 
detainer,  whicb  is  In  6m  form,  was  Issued 
by  the  county  jodge  of  that  county  tqKm  the 
complaint  and  by  the  procurement  of  the 
appellsss,  John  O.  and  MOllio  Sammtms.  On 
the  trial  before  the  county  judge,  the  partlea 
by  agre«nmit  waived  their  r^t  to  a  Jury, 
and  submitted  the  law  and  facte  to  the  coort. 
by  whose  Judgment  the  WptiUant,  Penning- 
ton, was  found  guilty  of  the  fondle  detain- 
er charged,  and  the  appellees  awarded  rgstt' 
tutloB,  or  .peosessiOD  ot  tbe  land.  On  a 
travorae  takoa  by  th«  fonno*  to  tiw  cireuit 
court,  the  trial  there  had  by  Jury  resulted 
in  a  verdiet  against  blm  and  a  jadgmwit  d»> 
ctavlng  fain  goiUy,  and-  awarding  apptf  lees 
rei^tattim  ef  the  land.  AMrcUaat  complains 
of  the  dionlt  court's  r^oaail  to  him  of  a  new 
trial  and  ot  Ote  judgment,  and  has  appaaled. 
His  first  oonqtolnt  is  that  tbe  dr^ilt  coort 
erred  In  orermUng  his  d^nrrw  to  tbe  war- 
rant and  lUs  mothm  to  qtoash  the  ivooBed- 
Ings,  both  of  which  wrae  based  on  tbe  Mvg- 
ed  ground-that  the  first  or  origUtal  trial  on- 
der  the  writ  occurred  la  the  auartwly  court, 
whldi  had  no  Jurisdiction  ot  the  writ  or 
parties.  We  will  ooncede  tbat  the  statute 
creating  the  quarterly  eonrt  end  defining  Its 
powers  crafera  upon  it  no  jorlsdictlon  to  is- 
sue sudi  writ  or  try  the  quMtlons  arising 
under  it,  but  such  Jurisdiction  is  conferred 
by  statute  upcm  the  county  judge,  and  the 
mei'e  fact  that,  on  the  trial  of  tbe  proceed- 
ing before  Llm  as  such  judge,  the  resulting 
judgment,  by  mistake  or  inadvertence,  as 
evidently  done  tn  this  case,  waa  entered  on 
the  order  book  of  the  quarterly  court,  of 
wfaldi  be  Is  the  ex.  officio  judge,  did  not  have 
tfae  effect  to  Invalidate  the  jndgmrat  or  writ. 
Ihe  vrarrant  was  duly  signed  and  issned  by 
the  comity  judge  aa  sneh,  and  not  as  judge 
of  the.  quarterly  court,  and  when  the  Judg- 
ment was  traversed  the  papers,  as  sent  to 
the  drcnit  court,  did  not  indicate  that  the 
trial  had  taken  place  in  the  quarterly  court, 
nor  does  such  fact  appear  from  the  affidavit 
filed,  in  the  circuit  court  by  appellant  as  a 
t&BlB  for  his  motion  to  correct  the  record 
of  the  proceedings,  which  did  not  state  that 
the  trial  under  the  warrant  occurred  in  tfae 
quarterly  court,  but  only  that  the  orders  and 
judgment  tbereln  had  been  entered  In  tbe 
ordOT  bo<A  of  that  court  Obviously  the  con- 
t^tlon  in  question  is  without  m«'lt;  hence 
It  Is  overruled.  ' 

[2]  The  second  contention,  regarding  the 
form  of  the  verdict  returned  In  the  circuit 
court  cannot  be  snstalned.  It  was  merely  a 
v«dlct  for  the  plalntlfl^  {appellees).  TbB 
court  shonid  have  required  the  jury  to  put 
it  in  the  usual  form,  and  doubtless  would 
have  had  them  correct  It,  If  asked  by  lippei- 
lant's  counsel  to  do  so;  which  request  was 
not  made.   However,  as  In  form  returned  it 
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(totild  hkrtf  bad  no  oOier  meaning  than  fbat 
it  found  apKieUant  gnllty  of  the  forcible  de- 
talner  charged — and  such  was  the  effect 
proiMgrlr  glren  it  by  Ui«  JndgmCTtrrtbe  er^ 
rw  attotHa  no  gronnd  for  its  rerersal. ' 

[I]  Witlioat  repeating  the  evidence,  it  Is 
soffldent  to  sb7  that,  as  a  wbol^  it  fliirly 
rapports  the  rerdlct  and  Judgment  It  con- 
dncBS  to  ahow  that  at  the  time  appellant  en- 
tend  npm  the  land  it  was  in  the  actual 
poesession  of  appelleea,  through  their  tenant, 
and  had  been  ft>r  16  or  nuwe  years  contlBr 
nooKly,  and  ti»t  tgr  seme  sort  of  arrange* 
ment  between  ax^tdlant  and  the  tenant,  of 
whidi  appdlees  had  at  the  time  no  knowl< 
edg^  he  mored  Into  ttw  house  as  the  tenant 
moved  ont  On  the  odier  band.  If  it  be  tme, 
as  ai^ailBnt  attempted  to  .ribow,  that  the 
tmant  bad  previondr,  1^  paying  rent  to  an- 
oUier,  recognized  him  as  his  landlord,  sncb 
attempted  attornment  did  not  destroy  his 
tuancy  nnder  appellee,  and  he  conld  tiiere- 
fore  have  bad  no  right  to  deliver  poesesdw 
of  the  premtses  to  appenont. 

The  instmctlons  oorrecfly  gave  flie  law. 
and  fliere  was  no  Incompetent  evidence  that 
could  have  prejudiced  any  substantial  right 
of  the  appellant 

Judgment  affirmed. 


FIDELITY  REALTY  CO.  V.  FLAHAVEN 
LAND  CO. 

(Court  of  Appesls  of  Kentoeky.  .Jan.  10^ 
1922.) 

f.  Aoknowleilgmeiit  <&s»33  —  Sslllelest  thosflk 
seal  of  ofllce  not  attached. 

Certificate  of  a  justice  of  the  peace  and  ex 
officio  notary  public  in  the  state  of  Texaa  to 
an  acknowledgment  to  a  deed  of  lend  in  the 
state  of  Kentucky  held  sufficient,  .though  such 
officer  omitted  to  attach  a  seal  of  his  office,  as 
re<mlTed  by  Ey.  8L  |  502. 

3.  Deeds  «=s>42— Property  held  sufllelMtly  de- 
scribed In  deed  In  chain  of  title. 
A  deed  In  plaintiff's  chain  of  title  of  land, 
"Beginning  at  the  point  of  the  property,  Kath- 
erine  Hnllch,  and  running  east  with  the  line  of 
Main  street  lO^/ii  feet,  more  or  less,  to  the 
property  of  Kellar;  thence  north  with  line  of 
aaid  Keller,**  held  to  suiBdently  describe  land, 
80  that  a  contract  calling  for  merchantable 
title  is  enforceable,  though  the  word  "eaat" 
was  used  for  the  word  "west";  the  Ime  of  Kel- 
lar being  a  fixed  natural  object,  fixing  beyond 
dispute  th«  location  of  the  property  conveyed. 

3.  BosRtfarles  «=»49  —  Constmotioa  put  on 
doubtful  deeoflptlon  by  parties  In  locating 
premises  Is  considered. 

A  conatructioQ  put  on  a  deed  by  the  par- 
ties in  locating  the  premises  may  be  resorted  to 
in  order  to  determine  their  intention,  when  the 
language  of  the  description  renders  the  location 
of  tbiB  Umd  doiAtfoL 


4.  Beaadariee  «a»8(8)  —  DIstaaeet  ^UU  t» 
eosrsss,  ud  lietb  to  aataral  ebjeets. 

Distances  in  deeds  yield  to  courses,  and 
both  -courses  and  distances  yield  to  nstnral  oh* 
jects,  end  In  this  cwmection  a  bonndsry  line 
of  a  named  adjoining  owner  is  a  flxed,  natozal 

object 

Appeal  from  Circuit  Court  Fayette  Coun- 
ty, 

Action  by  ttie  nabavsu  Land  Oompany 
against  the  FidcUty  Bealty  Company.  Judg- 
ment for  plaintiff,  and  defttidant  an>eahK, 
Affirmed. 

Geoi^  a  Morgan,  of  LeKlngtm.  for  ax^N 

lant. 

Joseph  s.  Botts  and  George  O.  WelA,  both 
of  Ijexington,  for  appellee 

SAMPSON,  J.  The  appellee,  the  Flahaven 
Land  Company,  Instituted  this  action  against 
the  Fidelity  Realty  Company  in  the  Fayette 
circuit  court  for  specific  performance  of  tbe 
following  contract  for  the  sale  of  two  on 
Ebst  Main  street  in  the  city  of  Lexington : 

"Lexington,  Ky..  March  29,  ISOO, 
"To  Flahaven  Land  Company: 

"We  hereby  offer  and  agree  to  pordiase  yovr 
property,  known  as  221  and  228  Bast  Main 
street,  Lexington,  Kentucky,  with  frontage  of 
41^  feet  and  depth  of  about  160  feet  to  aUey 
in  rear,  for  the  sum  of  sixty-two  thousand  two 
hundred  and  fifty  dollars  ($62,250.00),  payable 
one-third  cash,  balance  on  or  before  one  and 
two  years,  deferred  payments  to  be  evidenced 
by  two  equal  notes,  bearing  interest  at  the  rate 
of  ft  per  cent.,  interest  payable  semiannually, 
and  to  secure  ssid  notes  a  Usn  Is  to  be  retained 
npon  the  property  conveyed.  You  are  to  pay 
the  ^te,  county,  snd  ^y  taxes  for  the  year 
1920.  This  offer  is  made  upon  the  condition 
that  you  deliver  to  ns,  on  or  before  May  1, 
1&2Q,  a  good  merchantable  title,  free  from  all 
incumbrance,  except  as  above  noted.  We  here- 
by tender  our  check  for  fl,000.00  in  part  pay* 
ment  for  said  property,  same  to  be  appUed  upon 

the  first  cash  payment.   

"Davis  Sb  'f^IUrsen.  Agta. 

To  Davis  &  Wilfclrson,  Agts.: 

"We  hereby  accept  the  above  offer,  and  ac- 
knowledge receipt  of  your  check  for  $1,00(XO(^. 
"The  nahaven  Land  Co., 
fBy  Charles  B.  Bveleth,  Preaident** 

Aftw  altering  Into  tbe  foregoing  conttact, 
wbtdi  both  parttoa  acknovMip,  the  appe- 
lant. Fidelity  Realty  Company,  paid  |lS,Ooa 
additional  cash,  making  In  all  $18,000  paid 
on  tbe  purchase  price  <hC  the  two  lota,  but 
after  examining  the  chain  of  title  of  the  ven- 
dor to  the  said  lots,  and,  finding  therein  two 
alleged  defects  in  tbe  title  lierelnafbar  nt 
out,  the  appellant  vaidee  refosed  to  accept 
from  the  vendor  a  general  warranty  deed, 
which  was  tendered  for  Qie  said  property,  to 
pay  die  balance,  $4t'RM,  ot  tbe  cash  liutall- 
m«it,  and  to  idgu  and  deliver  tbe  two  noties 
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rggewentfi^  the  defenred  payments  of  the 
pardutse  price;  hence  thia  suit. 

Ai^UantB  lulBt  that  the  title  tendered  by 
Ote  Tendor  Is  not  a  good,  merdiantaUe  one. 
as  provided  by  the  contract  above  quoted, 
for  the  reaaon :  CO  One  of  the  deeds  in  the 
chain  of  title  of  the  Tendor,  which  was  made 
by  iMn.  Bfary  Albea  and  husband  on  Joly  17, 
1882,  In  the  state  of  Texas,  to  Eatberlne 
Unlicb,  was  not  properly  authenticated  by 
the  officer  who  took  the  acknowledgment  In 
the  state  of  Texas;  the  said  justice  of  Oie 
peace  and  ex  officio  notary  public  omitting  to 
attadi  to  hl8  certificate  the  seal  of  his  office 
as  required  by  our  statute  (section 
(2)  The  property  Is  Imperfectly  and  Inac- 
curately described  In  one  of  the  deeds  In  the 
chain  of  title  under  which  the  vendor  claims. 
We  will  consider  each  of  these  objections  to 
UiesnfDcleDcy  of  the  title  in  the  order  named. 

[1]  1.  It  18  admitted  by  appeUant,  Fidelity 
Bealty  Company,  that  the  Albeas  were  the 
holders  of  a  perfiect  title  to  the  real  estate  in 
oontFoveTaiy  at  the  time  they  undertook  to 
eoDvey  flie  aame  to  Katherlne  Mnllch  In  1882. 
After  Miss  Katherlne  Mulich  acquired  the 
l^operty,  the  ei^  ot  Lexington  Improved  the 
streets  abutting  thereon  and  charged  the  cost 
of  said  Inqwarancnta  to  the  pn^ierty,  which 
being  unpaid,  die  <dty  enforced  In  an  actlMt 
styled  "^ty  of  Lexington  v.  Katberln  MuUcb 
et  aL,"  In  the  Fayette  circuit  court  The  prop- 
erty wlileb  ts  now  tmder  conrideratlon  was 
then  sold  nnder  a  Judgment  of  that  court  In 
fiiat'  action,  but  the  pnrdiaser  discovering 
that  tlie  certlflcate  of  the  officer  made  to  the 
deed  was  Imiwrfect.  raised  that  question  by 
exceptions  filed  to  the  report  of  sale  made 
by  the  master  commissioner  to  the  court. 
After  the  Fayette  dfcuit  court  passed  upon 
die  question  presented  by  the  exceptions  to 
the  sale,  the  case  was  brought  by  appeal  to 
this  court,  styled  Barron  v.  City  of  Lexlng- 
toa,  and  reported  In  32  Ky.  Law  Rep.  92, 106 
8.  W.  89S,  and  we  held  said  certificate  of  ac- 
taunrledgment  to  aaid  deed  sabstantially  good 
and  snffident  to  pass  the  title  of  the  real 
prcvecty  f^m  the  Albeaa  to  Miss  MolkdL 
'mtbont  again  going  into  consideration  of 
flie  several  questions  preaoited  by  this  ap- 
peal, directly  involving  tiie  suiBfdency  of  the 
certificate  of  acknowledgment  to  the  deed 
made  by  the  Albeas  to  Miss  MuUdi  In  18&2, 
we  think  it  sufficient  to  say  that  w«  adliere 
to  onr  former  ruling  sustaining  aald  o^fl- 
eate  and  holding  the  deed  to  pass  perfect  title 
from  the  Albeas,  grantors,  to  Ulss  Mulich, 
grantee. 

[1-4]  SL  The  SACtnid  objection,  to  the  soffl- 
deaef  of  ttie  title  of  the  vendor  Is  even  less 
BDbstantlal  than  the  first  The  misdescrip- 
tion complained  of  is  alleged  to  be  found  In 
a  deed  of  date  April  8, 1906.  from  Bliss  Kath- 
erlne Mnllch  to  James  Oilroy,  in  whidi  Miss 
Mtdidt  amveya  to  the  said  Gilroy  a  part  only 
<C  the  lot,  deeerlbed  as: 


▼  FLAJOAVSN  LAND  00.  261< 
s.w.> 

"Being  00  the  north  side  of  Baikt  Main  street, 
between  "Walnut  and  Deweeac,  No.  173,  front- 
ing on  said  Main  street  l&^/ia  feet,  more  or 
less,  and  mnning  bach  st  eqnal  width  170  feet 
to  an  alley  bounded  as  followa:  *BegiQning  at 
the  point  iriE  the  property,  Kitherine  MuUeh,  and 
mnniDg  east  with  tiie  line  of  Main  street  IB^/t  t 
feet,  more  or  less,  to  the  property  of  Eellar; 
thenoe  north  with  line  of  said  Eeilar  about  170 
feet;  thence  west  and  parallel  with  Main  street. 
Id'/is  feet  to  line  of  said  Mulich;  thence  soath 
with  s&me  line  170  feet  to  the  besinnlog*— it - 
being  a  part  of  the  propertr  eonv^ed  to  first 
par^  by  Mary  Albea  and  faasband  and  recorded 
in  Deed  Bo<A  65,  page  SS&" 

It  Is  insisted  that  the  foregoing  description 
Is  incorrect  in  its  first  line,  which  reads : 

"Begtau&ig  at  the  point  of  the  pfopertfr 
Katherlne  Mnlldi,  and  mnning  east  with  the 
line  of  Main  atreet  19r/ii  feet)  more  or  less, 
to  the  proi>erty  of  KeDar." 

Kellar  owned  a  lot  adjoining  the  one  in 
question.  It  is  argued  that  in  b^lnnlng  at 
a  point  on  the  property  of  Miss  Mulich  at  the 
edge  of  East  Main  street  and  runnhig  eaat 
the  line  would  run  off  the  lot  s(rtd  onto  the 
property  of  another,  but  if  Kellar'a  property 
was  on  the  east  side  of  the  lot  In  question, 
then  by  beginning  at  a  point  19i/is  feet 
from  Kellar's  line  and  running  east  with  the 
street  to  Kellar'a  line,  the  description  is  cor- 
rect but  If,  on  the  other  hand,  Kellar's  prop- ' 
er^  was  on  the  west  side  of  the  lot  In  ques- 
tion, there  woold  have  been  a  misdescription : 
but  as  the  parties  at  the  time  were  agreed 
upon  the  exact  spot  of  ground  conveyed,  and 
the  vendee  was  placed  In  the  actual  posses- 
sion thereof;  all  difficulty  is  removed,  under 
a  long  line  of  cases  in  which  we  have  held 
that  such  errors,  typographical  In  their  na- 
ture, occurring  In  conveyances,  are  expUUned 
and  corrected  by  the  contemporaneous  con- 
struction put  upon  the  language  of  the  con- 
veyances by  the  parties  thereto.  More  than 
once  have  we  held  that  a  construction  put  on 
a  deed  by  the  parties  in  locating  the  premises 
may  be  resorted  to  In  order  to  determine 
their  intention,  when  the  language  of  the 
description  readers  the  location  of  the  land 
doubtfuL  8  &.  O.  L.  p.  107S. 

In  this  case,  however,  there  could  be  no 
confnsiott  about  the  location  of  the  19^ /tt 
feet  of  the  lot  sold  by  BOas  Mnllch  to  Gllroy, 
for  the  line  of  Kdlar,  being  a  fixed  natural 
object,  determines  and  flxea  beyond  dlspate 
the  location  of  the  property  conveyed.  No 
rule  of  law  governing  real  property  is  bet- 
ter recognised  than  that  dlstancea  yield  to 
courses,  and  both  courses  and  dlatancea  yield 
to  natural  objecta.  C9ombe  v.  Valentine,  144 
Ky.  184,  137  S.  W.  1060;  Stacey  v.  Alex- 
ander, 143  Ky.  ljS2, 136  S.  W.  150;  Creech  t. 
Johnson,  116  Ky.  441. 76  S.  W.  185.  Applying 
this  rule,  the  use  of  the  word  "east"  for  tiia 
wwd  'Vest"  U  Inoorrect,  fades  into  inrignifl- 
cance,  for  the  property  is  located  by  begin- 
ning at  the  edge  of  Eaat  Main  street  at  a 
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point  <m  the  pmptrtf  of  Bfln  Mnlidi  iB^/a 
Seat  from  the  EeDar  Hue,  and  numing  with 
the  edge  of  Mid  Bast  Main  street  to  the  Kel- 
lar  Uxie.  There  waa  no  dispute  .whatever 
betweea  the  parties  to  the  conveyances  as  to 
the  emrrect  location  o<  the  lot  desmibed  In 
the  deed,  and  tbne  has  never  been  any  quea- 
tlmi,  excqjit  In  this  action,  about  Its  correct 
location. 

Frmn  a  careful  esamination  of  the  entire 
rseovd,  wa  ate  thoroot^  convinced  that  the 
two  alleged  deflects  or  imperfectionji  in  the 
tsa»  oi  tbe  vendor,  Slabavaa  l4uid  Oooq^any, 
to  the  lots  In  controrwiVi  veiled  qpon  ap- 
petlant,  do  not  render  the  title  Imperflact  <nr 
unmerchantable,  but,  on  the  contrary,  the 
i^d  grantor  was,  at  tlie  time  of  the  making 
of  the  deed  tendered  to  the  vendee,  the  hold- 
er of  a  perfSet  title  to  all  ctf  the  aaUi  i»op- 
eetj.  Tbe  appdiant,  Udells  Beal^  Oom- 
pany.  Should  ther^ore  have  accepted  the 
deed  tendered  by  the  vendor,  .paid  the  bal- 
ance 0ie  caah  purchase  price,  and  executed 
tts  notes  tn  accordanoe  wttlk  ttie  contract 

The  lo^pneat  is  therefore  affirmed. 


CISCO  v.  BAILEY,  Coeoty  Judge,  at  al. 

(Court  of  Appeals  of  Kentucky.   Jan.  81, 
1922.) 

Action  by  J.  S.  Cisco,  soing  for  blmeelf  end 
for  the  beneflt  of  other  toxpayera  of  ICagoOn 


Coanty,  acalnst  C.  Bailey,  Oonaty  Jodge  eC 
Magoffin  County,  and  otb«rs.  On  motion  oC 
plaintiff  before  a  Joetice  of  the  Ooort  et  Ap- 
peals tw  a  tenporaxy  iajanetion.  IMten  »v«r- 
nded. 

Ckllvway  Howard,  vi  Salyenvllle,  tor  plalx- 

ti«. 

U.  F.  Fatrie^  et  SabetafiDe,  for  datadanta. 

SAMPSON,  J.  The  m<rtlon  «f  the  plaintiff, 
J.  a  Oiaco,  filed  vith  the  reoord  fai  tiie  above- 
8t7led  canse,  for  a  temporary  injunction  en- 
joining and  restraining  the  defendants,  U  C. 
Bailey,  county  judge  gf  S&goffin  coanty,  and 
Madiaoa  Oollett,  Jesse  WUllaoM,  Warren  Bai- 
Itjf  Warren  Iiemuter,  and  M.  F.  Patridc.  Jr., 
memhera  of  and  constitating  the  Usgoflbi  fleul 
coart,  and  each  of  them,  from  Issol^  and  col- 
lectisg  the  $125,000  In  bends  of  Bf^offin  eonn- 
ty,  for  the  purpose  of  bnOdlng  road*  and  btidg- 
es  mentioned  in  the  petitien,  and  frain  denating 
the  proceeds  thereof,  or  any  part  of  same,  to 
the  State  Highway  Commission,  and  from  do- 
nating any  of  said  bonds  to  the  said  Commis- 
sion in  accordauce  with  the  prayer  of  the 
plaintiff's  petition  herein,  is  now  and  hereby 
overruled,  because  there  is  no  cQuity  in  plain- 
tiff's bfU,  and  the  diancellor  properly  snatained 
a  general  demurrer  thereto  and  dlamiased  Ua 
cause. 

On  the  hearing  of  the  foregoing  motion  for  a 
temporary  InjnDCtlon  I  invited  Chief  Josties 
Hurt,  and  Judges  Settle  and  Clay,  to  sit  with 
me,  and  they  did  so,  and  concur  in  the  eon- 
doaion  reached.  All  of  whidi  Is  certified  to 
the  Magoflin  drcnlt  court 
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MeCLAIN  V.  8TATS.  (Nfc  77.) 
(Snprema  Conrt  of  Arkansu.  7an.  IS,  1922.) 

>S64(3)— Vam  provabh  hy 


t.  Criariaal  law 
ehwmtuMM, 
V«niw  mtj  be  prared  iD  a  evfaninal  caw  hy 
dreomataiiMa,  aa  veil  aa  hr  dSreet  testunonj. 

2.  Crinlna]  law  «=9623(l)— Inatntetlen  at  to 
preef  af  veaae  held  not  nltjeadlig,  In  view  ef 
other  laetnwHen. 
In  a  proeeentioii  for  pnbUe  dnmkepDeee,  an 
faietraotion  taflinc  to  state  apedficaDj  that  the 
Ktate  must  prore  that  the  offense  vaa  commit- 
ted in  the  count?  where  the  prosecutiw  was 
toooght  Md  not  misleading,  In  Tiew  of  other 
Instmctfons  sa  to  Tsnne. 

Appeal  from  Olrcolt  Oonct,  Unooln  Ooim- 
tr:  W.  B.  Sorrells,  Jadg& 

Jolm  Q.  McOlain  was  (xmWcted  of  diank- 
enneaa,  and  he  appeals,  Afflrmed. 

A.  J.  Johnson,  of  Star  (My,  and  Bovrell  ft 
Alexander,  ni  Pine  Bluff,  for  an>ellant. 

J.  8.  Utley,  Atty.  Gen^  and  Elbert  Qodwin 
and  W.  T.  Hammock,  Ant  Attja.  Oen.,  tor 
tba  State. 

IfeCDLLOGH,  a  J.  Jl^pdlant  waa  In- 
dieted  and  tElad  in  the  drcolt  conrt  of  Un- 
eaSa  eonntr  tat  tba  etatutory  ofEoue  of 
dmnkeDneaa  "at  any  pnblie  gath^ng  of  any 
kind  or  upon  any  pnbUe  Utfiway.  street; 
park  or  thoroui^iCare,  or  on  any  train  In  tbls 
stntb"  Orawf  ord  ft  Hosatf  Diswt,  I  2686. 

Tlun  was  erldenee  tending  to  eotablUh 
the  dimtso,  bat  it  la  contended  tbat  ttaa  court 
erred  in  tbe  admlMton  of  certain  teatimcmy. 
Tiro  of  tbe  witnesses*  YiA  and  Beed,  tfla- 
tldad  tbat  Ou^  met  vpellaat  one  nliiSit  be- 
tween 7  and  8  o'clock  In  an  automobile  wliicb 
bad  baited  on  tbe  roadside;  that  they  bad 
a  conreraatlwt  wltii  anpdUant,  and  be  ap- 
peared to  be  intoxicated.  The  witnesses  stat* 
ed  tbat  Qda  occnrred  near  the  boundary  line 
between  Unooln  and  Jefferson  counties,  and 
was  on  tbe  Jefferson  coonty  side  of  the  line, 
but  Oat  apiMiUanf  ■  car  waa  headed  in  the 
direction  of  Star  City,  in  Lincoln  county. 
Aivellant  moved  to  exclude  fbis  testimony  aa 
the  ground  tbat  it  did  not  toid  to  diow  the 
oommissiott  of  the  all^^  olfense  in  UneOln 
county. 

[1]  Tbe  Tenne  may  be  owned  in  a  crimi- 
nal case  by  drcnmataneea  aa  wdl  as  by  direct 
testimony  aa  tiia  subject  Slavey  v.  Stat^ 
1S3  AriE.  814.  198  8.  W.  101.  «te  testimony 
of  tuese  witnesMK  sbows  tiiat  appellant  waa 
OB  a  puUle  highway  near  ttie  county  line— 
ao  doae  te  tba  Une  tbat  tbeiy  were,  not  en- 
tirety eartidn  wUiA  aide  lie  waa  on,  but 
theotfut  that  be  waa  on  Um  JeBeraan  county 
aide— and  Oat  Ua  car  waa  headed  in  the 
ttiectioa  ai  8tar  Olty,  In  Uncoln  county.  It 
was  idght,  and  it  was  reason^de  to  inter 


BABPER     8TATB  203 
(IH  BLW.) 

that  appellant  w«iiU  Immfldlatdy  crosa  tbe 
line  into  Lincoln  county,  where  be  reaided, 
and  where  he  occupied  an  official  position, 
and  ttOit  he  was  Intoxicated  when  he  trav- 
ded  along  the  road  in  that  coun^.  In  orer- 
ruling  appellants  motion  to  exclude  tiits  tea- 
timony;  tha  conrt  said.  In  tbe  prneence  of 
the  Jury,  taial>—  ' 


"Of  course  the  state  mast  prove  beyond  a 
reasonable  doubt  that  he  [appellant]  waa 
drank  in  Uoicoln  coontj." 

[21  The  court  gave  an  instruction  In  which 
It  was  stated  tbat  It  den^Ted  on  tbe  state  to 
prove  that  tbe  offense  was  committed  "at 
the  time  and  place  mentioned  in  the  lodlct- 
meat,"  and  appellant's  counsel  objected  to 
tlua  instruction,  on  the  ground  that  tbe  In- 
struction  failed  to  state  -that  it  was  necessary 
for  the  state  to  prove  that  tbe  offense  was 
committed  In  Lincoln  county,  as  alleged  in  the 
Indictment  It  waa  charged  In  the  indict- 
ment that  the  offense  waa  committed  In  Lin- 
coln county,  and  the  court  told  the  Jury  that 
it  was  neceeaary  for  tbe  state  to  prove  the 
commlBsloD  of  the  offense  "at  the  time  and 
place  mentioned  in  the  Indictment"  The 
conrt  also  stated  in  the  presence  of  tiie  Jury, 
at  the  time  app^lant's  objection  was  over- 
ruled, tbat  the  state  must  prove  that  ap- 
pellant waa  drunk  in  Lincoln  county.  It  is 
not  conceivable  that  tbe  Jury  could  have  be^i 
misled  by  the  fallnre  of  the  court  to  state 
spedflcally  in  Its  final  instruction  to  tbe 
Jury  that  the  state  must  prove  that  the  of- 
fense was  otmmltted  in  that  connty. 

These  are  the  only  assignments  of  error 
argued  in  the  brief,  and,  since  we  conclude 
that  these  assignments  ar6  not  wdl  ftninded, 
it  follows  that  the  Judgment  must  be  af-; 
hrmed;  and  It  is  so  ordered. 


HARPER  V.  STATE.  (No.  86.) 
(Supreme  Court  of  Arkansas.  Jan.  16,  1922.) 

1.  Isdfotmest  aid  laforMattan  ^IS2(6)-Mo 
error  Is  refaelsg  ts  raqalre  state  to  aloel  be- 
twaea  oonate. 

In  a  prosecatioD  under  an  indlctmcBt  ehai«* 
Ing  deftadant  in  two  eomits  with  having  killed 
deeedept,  and  as  an  accesaorr  before  the  fact, 
tbe  court  did  not  err  in  refo^ng  to  require  the 
state  to  elect  on  which  the  case  would  be  sub- 
mitted. 

2.  Criailnal  law  «s»S04(2)-Me  abase  of  dia- 
eretlOB  la  daayiao  oentlnoanoe  beoasse  of 
diunt  witsese^ 

In  a  proaecotioD  for  murder,  tbe  court  did 
not  abuse  its  discretion  in  refoedng  to  grant  a 
continuance  because  of  tbe  absence  in  another 
state  of  a  witness  who  would  testify  she  was 
with  defendant  at  his  home  several  miles  away 
for  several  hours  before  and  after  the  kllliDg, 
where  no  showing  was  made  of  any  effort  te 
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procure  her  attendance  or  deposition  that  her 
presence  at  a  later  date  could  be  obtained,  that 
■he  wM  a  member  of  defendant's  famOr  or  re- 
sided in  his  home,  or  why  aach  proof  eoold  not 
be  made  tgr  defendant  and  the  members  of  Ms 
temllr. 

3.  HonMdo  «a»  163(1).  329-^dffllailOB  of  taa- 
tlmony  as  to  defoadant't  general  rsputatlan 
held  proper,  or  Invited  error.  If  any.  • 

In  a  prosecaUon  for  mnrder,  where  defend- 
ant's counael  aeked  witnesses  on  cross-ezam- 
ination  what  defendant's  general  reputntion  as 
a  law-abiding,  peaceable  man  was,  to  which 
they  replied  tixey  had  never  heard  anything 
against  him,  the  court  did  not  err  in  admitting 
their  subsequent  testimony  that  since  the  kill- 
ing they  had  heard  defendant  had  been  accus- 
ed of  stealing  hogs,  sneh  comment  relating  to 
defendant's  genera]  reputation  prior  to  the 
killing,  whldi  defendant  had  put  in  lasne,  and 
the  error,  If  the  sTideneo  wan  too  broad,  bdng 
iuTlted. 

4.  Criminal  law  I  (I)— Evldanee  heM  Mf- 
fldent  to  corroborato  aeeonpllotfs  teatlnony. 

In  a  prosecntion  for  murder,  eridenee  held 
snffleient  to  corroborate  an  accomplice's  tes- 
timony against  defendant 

Appeal  from  Circuit  Court,  Jackson  Goun' 
ty;  Veaio  H.  Golonan,  Judge. 

Otis  Hetper  was  conricted  of  murder  in  tlie 
flrst  degree,  and  he  api>eals.  Affirmed. 

Fred  M.  Pickens,  of  Newport,  and  Smith 
&  Gibson,  of  Walnut  Hldge,  for  appellant 

J.  6.  Vttey,  Atty.  Gen^  and  Elbert  Godwin 
and  W.  T.  HammodE,  Asst.  Attys.  Gen.,  for 
the  Stat& 

BMITH.  J.  Appellant  was  convicted  of 
murder  In  the  flr^  degree  and  eenteuced  to 
tmprlBfmment  for  Life,  and  has  appealed. 

The  Indictment  on  which  he  was  tried  con- 
tained two  counts.  In  the  first  of  which  he 
was  ctmrged  with  having  killed  one  Jesse 
Ford  by  shooting  the  said  Ford  with  a  gun, 
and  in  the  second  count  he  was  diarged  as  an 
accessory  before  the  fact  to  the  killing  of 
Ford  by  one  Paul  Cartls. 

[1]  ^e  court  refused  to  require  the  state 
to  eieet  <m  which  of  the  two  counts  the  case 
would  be  submitted  to  the  jury,  and  titls  ac- 
tion is  assigned  as  error.  The  case  of  Gill  v. 
State.  S9  Ai^  423,  2T  S.  W.  6B8k  decides  this 
point  adversedy  to  appeDant's  oontentlMi. 

[(].  Error  Is  assigned  In  the  refusal  of  tbe 
court  to  grant  a  continuance  until  the  fol- 
lowing  term  of  the  court  on  account  of  the 
abs«ice  of  one  Kattle  Cole.  Ittn  motion  for 
a  continuance  alleged  that  Mattle  Cole  was 
then  in  tbe  state  of  Kansas,  but  that  her 
attendance  could  be  procured  at  the  next 
term  of  court,  and  that  If  she  were  present 
she  would  testi^  that  she  and  appellant  were 
at  the  home  of  Cland  Hager,  some  four  or 
Ave  miles  from  Uie  scue  of  the  killing,  and 
that  she  and  epp^nt  were  at  Hagw's  twuse 


for  several  hours  before  and  after  tbe  killing. 
The  showing  Is  made  that  onl;  seven  days 
elapsed  between  the  return  of  the  Indictment 
and  the  trial.  No  showing  was  made  of  any 
effort, to  procure  the  attmdance  of  the  wit- 
ness, and  there  was  no  request  to  take  her 
deposition.  She  was  without  the  jurisdiction 
of  the  court  and  not  subject  to  Its  process, 
and  there  was  no  ahowlng,  except  the  opin- 
ion of  appellant,  as  expressed  In  the  motion 
for  continuance,  that  her  presence  in  court 
at  a  later  date  could  be  obtained.  There  was 
no  showing  that  Mattle  Cole  was  a  member 
of  the  family  of  Claud  Hager,  or  that  she 
resided  in  that  home,  and  there  was  no  show- 
ing why  this  proof  could  not  be  made  by 
Claud  Hager  and  the  monbars  of  bis  family. 
As  a  matter  of  fact,  appellant  offered  no  tes- 
timony in  his  own  b^iaU  exo^t  testimony 
tending  to  show  tals  good  rotation.  We 
think  no  abuse  of  discretion  was  shown  In 
OTCTiillng  the  motion  for  a  continnance. 

[8]  Error  Is  assigned  In  the  admission  of 
certain  testimony  touching  ax^wllant's  re^ni- 
tation.  Anwllant  put  his  general  reputation 
tn  issue  when  lila  counsel  asked  J.  M.  Ivey 
(who  was  the  sheriff  of  Jackscm  county, 
where  the  killing  occurred,  at  tbe  time  of  Its 
occurrence),  on  his  cross-examination,  what 
appellant's  general  reputatl(»t  as  a  law-abid- 
ing, peaceable  man  was.  The  witnesses  an- 
swered, "I  never  heard  anything  against 
him."  The  court  then  permitted  the  witness 
to  testify,  over  appellant's  objection,  that 
since  the  kllUng  of  Ford  he  had  heard  that 
appelant  had  had  trouble  with  his  nelf^bors 
on  account  of  diarges  of  stealing  hogs. 

John  Fleetwood  was  called  as  a  witness  for 
appellant,  and  testified  (hat  appellant's  repu- 
tation was  good  so  far  as  he  had  heard,  and 
he  then  testified,  over  amidlant's  objection, 
that  slnoe  the  trial  he  had  heard  that  appel- 
lant bad  been  accused  of  hog  stealing 

No  error  was  committed  In  admitting  this 
testimony.  Appellant  put  his  reputation  as 
a  law-Ablding  citizen,  as  well  as  that  for 
peace  and  guletude.  In  Issue ;  and  if  the  evi- 
dence was  broader  than  it  should  have  been, 
the  error  was  invited.  It  is  true  Irey  and 
Fle^ood  had  not  beard  anything  derogatory 
to  appellant's  rotation  until  after  the  UU- 
Ing  of  Ford,  but  th^  did  thereafter  bear 
sadt  comment,  and  tUs  commmt  related,  to 
appdia&t's  general  reputatitui  -j^dor  to  the 
killing  of  Ford. 

[4]  It  S»  Anally  insisted  that  the  jndsmoit 
should  be  reversed  because  tbe  conviction 
rested  nptm  tbe  testimony  of  Paul  Ouztta, 
shown  to  be  an  accomplice,  without  cwrob- 
oratlon.  Ford  was  assassinated  oa  Satuiv 
day  night,  September  4,  1020,  wMle  sitting 
at  his  table  eating  supper,  between  7  and  8 
o'clock.  It  was  a  dark,  cloudy  nlgtat  Tb» 
assassin  stood  in  the  dark  and  fired  tteron^ 
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a  screen  door,  and  powder  bums  were  foond 

According  to  tbe  testimony  of  Curtis,  he 
vas  aiipeUanf  B  confidant,  and  was  tfAd  by  him 
about  12  o'clock  tbe  day  of  the  killing  that 
be  intended  to  UU  Ford  tbat  night  He  told 
Ctartia  that  be  bad  already  polaoned  Ford's 
hooae  dag.  and  he  ^tlalned  to  OukJb  the 
details  of  his  plan  to  UU  Ford  while  Ford 
was  eating  enmper.  OnrUa  left  home  at  once 
for  Newport,  and  was  In  that  dty  on  tbe 
nlsht  of  the  klllins.  On  his  retom  the  fol- 
lowing day  iuipeUant  aald  to  him,  "The  man 
I  apoke  to  yoo  aboot  la  dead."  Tbat  appel- 
lant had  a  pistol  of  elthw  J88  ot  At  caliber, 
with  which  be  said  he  bad  killed  Ford,  and 
that  he  wore  bis  <M  gam  boots  at  tbe  time 
of  tbe  knUng.  Ourtts  admitted  that  he,  hlm- 
8^,  had  an  old  pair  of  gum  boots;  but  it 
was  not  chdmed  tbat  he  did  tbe  klUlng  or 
was  presoit  when  it  was  done. 

It  was  shown  that  Ford  and  appellant  had 
had  several  angry  quarrels  growing  out  of  a 
charge  made  by  Ford  that  appellant  was 
stealing  hogs.  Appellant  had  threatened  to 
kill  Ford  and  they  had  ceaaed  speaking  to 
each  other.  Afrs.  Ford,  the  widow  of  de- 
ceased, testified  that  her  watch  dog  was 
poisoned  a  few  days  before  her  hasband  was 
killed.  A  number  of  witnesses  saw  appellant 
and  his  wife  driving  In  a  northerly  direction 
beyond  Ford's  home,  and  about  "good  dark" 
appellant  was  seen  driving  south  in  the  di- 
rection of  Ford's  home. 

Ivey,  who  was  the  BherifF  at  tbe  time  of 
the  killing,  testified  that  he  went  to  the  scene 
of  the  killing  tbe  next  day  after  it  occurred, 
and  that  he  saw  the  tracks  of  the  m»m^p^^ 
which  he  followed  for  a  emrideraMe  dis- 
tance, and  that  the  man  who  made  the  tracks 
bad  on  iatrge  gum  boots  or  overshoes  con- 
siderably worn;  that  he  picked  the  bullet 
fired  by  the  assassin  out  of  tlie  dow  fftdng, 
and  wed^ied  and  compared  It;  and  tbat  its 
caliber  waa  dtber  JB&  or  .41. 

We  tblnk  tbe  terthnony  set  out  famished 
Gonpboration  of  the  testimony  of  CortlB  le- 
saUy  sufficient  to  snstain  the  ccnvlctlon. 

No  error  appearing  the  judgment  la  af- 
firmed. 


GLOWER  V.  STATE.    (No.  89.) 

(^reme  Court  of  Arkansas.  Jan.  16,  1022.) 

I.  PsijBiy  «=:»22— Indrctmeat  held  to  snffloient- 
ly  alfege  that  paraoa  had  aathority  to  ad- 
■laMer  eatk. 

"jyiegation  hi  Indletment  for  perjury,  "the 
said  J.  (the  accuHcd)  *  *  *  on  the  17th  day 
ol  Hay,  1^.  being  eaU«d  and  aworn  sb  a  wit- 
ncH  by  W.  H.  Bogera,  foreman  of  the  grand 
ivry,  aaid  grand  jury  being  dnly  and  legally 
%vom  and  impaneled  to  investigate  violations 
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of  the  penal  laws  of  the  state  of  Arkansas,  and 

tbe  said  W.  H.  Roberts  being  regularly  appoint- 
ed as  foreman  of  Bald  grand  jury,  etc.,"  helS 
to  necessarily  import  that  W.  H.  Roberts  had 
authority  to  administer  the  oath,  and  that  the 
grand  jury  waa  in  aeiBlon  at  tbe  time. 

2.  Perjory  «=»2I— Indlotmsat  held  not  too  |«a- 
•ral  to  state  charge. 

A  contention  that  indictment  for  perjury 
was  Insufficient  in  that  it  contained  an  allega- 
tion charging  the  accused  with  pordiasing  wMt- 
ky  from  "any  one  else,"  and  with  contributing 
money  to  purchase  whisky  from  "any  one  else,** 
was  withont  merit  where  it  spedfle^  charged 
accnsed  with  sweariiv  fala^  concerning  an 
aj^eged  purchase  of  whisky  from  spedfled  per- 
sons. 

3.  Perjury  «=3»34(l)— Oae  wRsess  lasaMaat 
to  sastalB  eeavlotlOB. 

One  witness  ia  anfllelent  In  perjury  proaecn* 
tlon  to  prove  what  accused  swore,  bat  the  tes- 
timony of  one  witness  must  be  corroborated  to 
prove  the  falsity  of  what  waa  sworn  under  oath; 
and  if  nothing  more  than  the  testimony  of  one 
witness  is  introduced  to  prove  its  falsity,  the 
scale  of  evidence  la  ezacUy  balanced,  and  ad- 
ditional evidence  is  necessary  to  destroy  the 
eQuilibrium. 

4.  Perjury  «sa37(4)— Instractlon  as  to  cor- 
roboration of  witaass  held  arroaeoBsiy  re- 
fused. 

In  a  prosecution  for  perjury,  tbe  coort  erred 
In  refusing  to  instruct  "tbat  a  conviction  for 
perjury  cannot  be  had  in  this  case  save  on  tiie 
testimony  of  two  credible  witnesses,  or  on  that 
of  one  iritneaa  corroborated  by  other  evidence, 
showing  tbat  tbe  statements  of  defendant  on 
oath  for  which  be  was  indicted  were  in  fact 
false." 

Appeal  from  Circuit  Court;  Uncoln  Coun- 
ty; W.  B.  Sorrells,  Judge. 

John  Tom  (Sower  was  convicted  of  per- 
jury, and  appeals.  ReverBed.  and  remanded 
fbr  a  new  trial, 

A.  J.  Johnson,  of  Star  GIty,  for  appellant 
J.  8.  Utley,  Atty.  Gen.,  and  sabert  Godwin 
and  W.  T.  Hammoek,  AmiL  Attya  Geo.,  tax 

the  State. 

HUMPHEETS,  J.  [1,  2]  Appellant  waa 
Indicted,  tried,  and  convicted  of  the  crime  of 
perjury  In  the  Lincoln  circuit  coort,  and  as 
punishment  therefor  adjudged  to  sarve  a 
term  of  one  year  In  the  state  penlteaitlary. 
A  demurrer  was  filed  attacking  the  aufflden- 
cy  of  the  Indictment  on  several  grounds, 
which  was  overruled  by  tbe  court  Ai^el- 
lant  Insists  that  each  of  the  three  foUowing 
grotmds  set  forth  In  his  demurrer  was  a 
good  and  sufficient  attack  upon  the  indict- 
ment :  First,  that  the  Indictment  was  not 
filed  In  open  court  fn  the  presence  of  all  tbe 
grand  jury;  second,  that  the  Indictment  con- 
tained no  averment  that  W.  H.  Roberts  bad 
authority  to  administer  oeths,  and  tbat  the 
grand  Jury  was  In  session  on  the  ITtli  day 
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of  Ifay,  1921,  tbe  dS7  anwllant  Is  alleged 
to  bave  mKOy  tettlfled;  and,  third,  tliat 
tbe  aUegaticm  contained  In  the  Indictment 
cbarslnK  the  appelant  wltb  pordiadiif 
wblaky  fitom  "any  one  tfae,"  and  with  con- 
trltmtlng  mon^  to  purchase  whisky  from 
"any  one  else/'  la  goaeral,  and  states  no 
charge. 

1.  This  ground  of  Attadk.  Is  met  by  tbe 
firilowing  recital  in  tbe  Judgment: 

"Defendant  [appellant]  waives  arraisnment  on 
tht  indictment  herein  for  the  crime  of  perjury, 
which  indictment  was  regularly  returned  and 
filed  in  open  court  hi  tbe  presence  of  an  tt« 
grand  jury  May  IT,  U2L*'  » 

2.  TtdM  ground  of  attack  Is  met  by  the 
fact  that  both  avermenta  aiK>ear  In  substance 
in  the  Indictment  Hie  following  allegation 
in  the  indictment  necessarily  Imports  that 
W.  H.  Roberta  bad  authority  to  administer 
the  oath,  and  that  the  grand  jury  was  in 
session  at  tbe  ttme : 

''The  said  John  Tom  Glower,  in  tbe  connty 
and  state  aforesaid,  on  the  17th  day  of  May, 
1921,  did  then  and  there,  being  caDed  and 
HworD  as  a  witness  by  W.  H.  Rogers,  foreman 
of  tbe  grand  jary  of  Uncoln  connty,  Ark.,  said 
grand  jury  being  dnly  and  legally  sworn  and 
impaneled  to  investigate  violations  of  the  penal 
laws  of  the  state  of  Arkansas,  and  the  said  W. 
FL  Roberts  being  regolariy  appointad  as  fore- 
man of  said  grand  jury,  the  said  John 
Clower  being  and  sworn  by  the  said  W.  H. 
Roberts  that  the  testimonr  he  should  give  be- 
fore said  grand  jury  concerning  all  legal  mat- 
ters about  wblch  be  should  be  interrogatod 
should  be  tbe  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  and  after  being  so  regularly 
Bwom  by  said  W  H.  Roberta  as  aforesaid,  did 
then  and  there  willfully,  unlawfully,  feloniously, 
and  eorrnptly  depose  and  awear  as  follows." 

8.  The  answer  to  this  ground  of  attadt  is 
that,  while  necessary  to  name  tHa  party 
tmm  whom  ai^lant  porduused  wUe^  In 
Older  to  give  blm  notice  of  the  falalty  of 
the  testimony  diaiged  againat  blm,  the  in- 
dictment did  q^dflcaUy  dmive  him  widi 
swearing  falsely  conoernlng  an  alleged  pur- 
chase  at  wfalAy  from  Ray  Roberta  and  Mead 
EUbwts.  Even  If  the  Indictment  was  In- 
soffldent  to  tibueg»  perjury  in  idatton  to 
purduuNB  of  whisky  from  "any  one  eise^". 
it  snfflcienUy  diarged  perjury  In  relation  to 
a  pnrdiase  tetm  the  Rioberta  brothers. 

In  0ie  course  at  the  trial  two  witnesses, 
Edgar  OolUns  and  B*red  Snnckols,  testified 
that  on  or  aboot  the  Stb  day  of  May,  1921, 
they  accompanied  ai^ellant,  In  his  automo- 
bile^ to  a  point  near  the  home  of  Mead  and  ! 
Ray  Roberts  for  the  purpose  of  purchasing , 
whisky  from  them;  that  appellant  gave  Bd-' 
gar  Gidllns  tbe  money  with  which  to  pur- 
diase  tbe  whisky,  and  that  he  went  to  tbe 
Roberts*  hiHae  and  purchased  some  whisky 
from  Ray  Roberta,  which  was  brought  back, 
and,  aftor  appellant  took  a  drink,  waa  plac- 


ed In  Hie  car.  Based  upon  this  taetimoay, 

appellant  requested  die  coart  to  tnstroet  tho 
jury  as  follows: 

"^ou  are  instructed  that  a  conviction  for 
iwrjury  cannot  be  had  in  this  case  save  on  the 
testimony  id  two  credible  witnesses,  or  on  that 
of  one  ^tness  corroborated  by  other  evidence, 
showing  that  tbe  statements  of  defendant  on 
oath  for  which  be  was  indicted  were  in  fact 
false;  therefore,  if  the  state  fails  to  show  by 
testimony  thus  corroborated  that  one  or  more 
of  the  assignments  of  perjury  was  false,  and 
that  said  testimony  was  material  to  tte  inquiry 
before  the  grand  jury  at  the  time,  you  should 
acquit  the  defendant" 

—which  the  court  refused  to  do,  over  tbe  ob- 
jection and  exception  of  appellant 

[I]  Ibla  ooort  Is  oommltted  to  tbe  doctrine 
that— 

To  sustain  an  indictment  for  perjory  "the  evi- 
dence must  more  than  counterbalance  the  oatb 
of  Okt  prisoner  and  the  legal  presnmptiim  of  his 
innocence.  One  witness  is  soffiamt  to  prove 
what  tbe  witness  swore,  but  more  is  necessary 
to  prove  the  falsity  of  what  was  sworn.  The 
oath  of  tbe  prisoner  Is  entitled  to  have  the 
same  effect  as  Is  given  to  tliat  of  a  credible  wit^ 
ness.  If  nothing  more  than  tbe  testimony  of 
one  witness  was  introduced  to  prove  its  falsity, 
the  scale  of  evidence  would  be  exactly  balanced 
and  additional  evidence  would  be  necessary  to 
destroy  the  equilibrium  before  the  accused 
could  be  conTietcd."  Tbonas  t.  State,  61  Ark. 
138, 10  S.  W.  198. 

See,  also.  Atkinson  v.  State,  133  Ark.  341. 
202  S.  W.  700;  Lamb  w.  State,  135  Ark.  275, 
206  S.  W.  653. 

[4]  nie  state  contends  that  the  vice  in  the 
Instruction  requested  and  refused  Ites  In  the 
clause,  "that  a  convit^n  for  perjury  cannot 
be  had  in  this  case  save  on  the  teetimooy 
4tf  two  credible  witnesses,"  bat  with  that 
clause  excluded  the  instruction  correctly  de- 
dued  the  law.  Hie  (touse  referred  to  was 
an  alternative  statemai^  and  is  tantamount 
to  saying  that,  unless  tbe  charge  for  perjury 
was  establlsbed  by  two  credibte  witonses;  it 
must  necessarily  hare  been  established  by 
one  credible  witness  corroborated  by  <>ther 
evidence.  lUs  was  a  correct  declaration  of 
the  law,  for  unless  the  charge  was  establish- 
ed by  one  credlUe  witness,  corroborated  by 
other  eiddaice,  it  necessarily  f<diows  tlut  a 
conviction  must  have  bem  efltabllshed  1^  Om 
evidence  of  two  credible  witnesses.  The 
cooit  should  bare  given  bistractiai  9,  ss 
well  as  instruction  10,  requested  by  appe- 
lant which  latter  instruction  waa  Uie  same 
as  instruction  9,  bat  carrying  the  additional 
direction  that  a  charge  of  perjKry  nrast  be 
established  by  the  state  bsjond  a  teesoflftUe 
doubt 

For  the  error  in  TOAmlng  to  give  Instmc- 

tlons  numbered  9  and  10,  requested  by  ap- 
pellant the  jndgmoit  Js  reversed,  and  ^,e 
cause  ronanded  for  a  new  trlaL 
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(8iipvtm«  Court  of  Arkuuaa.   Jan.  16,  1922, 
Goncorrlnr  O^on  Jan.  28*  1882.) 

I.  AwMd  ud  tmr  •»I00»-:V«NM  m  m- 
flMtag  tvMoMo  araolMtm. 

Whore  orideDce  was  coDfll<!tIxiK  as  to  irhotb- 
tr  indorsement  on  thwik  waa  coinditioBal,  ver- 
dlet  detennlntaic  that  fact  ia.  condnslTe. 

AppMl  a»d  omr  «sog28(  I )— Haaa  prwan*' 
•d  to  ham  Imi  sMTMlly  mMM  la  «k- 
tMM  af  iMtraottoM. 
In  the  abaenoe  «f  htatfctkio,  tt  wffll  bo 

pKSDmed  on  vpoal  tiiat  m  laaoo  iraa  cmrro^lr 

■alBBitted  to  tbo  jtuj. 

3.  VMdor  aad  parohaaer  ^130(2)  —  "Mar- 
eluurtafelV*  aM  "iMriutaUab"  iim«  with  raf- 
•roMa  to  lud  titla^  are  tyaaayaioaa. 

IMer  contract  pzorldti^r  retnni  to  pai^ 
chaser  of  dqpoatt  U  attomeya  should  And  title 
"defeetire,  and  not  motchantoble"  tb»  word 
"tBorchantable"  Is  syBOOfmoos  with  the  wud 
"maikotaUo^" 

[Bd.  N(^— Vor  other  definition^  see  Words 
sad  nuasoi.  First  and  Second  Sutee,  Mer- 
chantable; Second  Series  Uarfcetable.] 

4.  Mlaas  aad  niaorals  ^74— Tttle  by  advam 
posaosalea  sstnelest  under  ooatraet  of  tale  of 
leaae  roqalriai  tMIe  to  ba  naroliaBtaMa. 

Whare  contact  for  sale  of  ofl  leas*  prorid- 
ed  for  retora  to  purduuer  of  depMit.  and  for 
termination  of  transaction,  if  attomer*  ehould 
find  the  title  "defective  and  not  merchantable," 
the  attorneyB*  opinion  that  the  title  was  "good 
and  indefeasible"  held  to  require  purchaser  to 
perfoim,  UiouKh  vendor's  title  was  acqoired  by 
adverse  possession,  since  such  title  may  be  so 
dear  and  free  Itmn  doubt  as  to  be  "marketa- 
Nc,**  and  the  contract  did  not  reaoire  a  title 
shown  to  be  perfect  bs  an  abstraaW  bat  nere- 
Ir  ibat  H  be  marketable. 

Atq^eai  from  Circuit  Court,  Union  Coun- 
ty; Obaa.  W.  Smith,  Judgow 

ActStm  by  C.  Bl  Ifhrtin  against  Harley  K., 
ffintoD.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  AiBrmed. 

HahoBy  *  Tocnm,  of  Id  Dorado,  for  ap- 
pellant. 

Powell  St  Smead,  of  Camden,  for  appeOee^ 


SMITH,  X  The  complaint  in  this  case  al- 
laged  that  on  January  28, 1921,  E,  C.  D'Yar- 
mltt  d^vered  to  appellee,  C.  M.  Martin,  as 
part  payaient  on  an  oil  lease,  a  check  of 
D'Yarmltt,  payable  to  appellant.  Harley  B. 
Htoton,  drawn  <m  the  Commercial  National 
Bank,  of  UustH^ee,  Okl,  in  the  sum  ot  $2,- 
600  pnmant  to  a  contract  for  tlie  sate  of 
said  lease.  By  the  terms  of  said  contract 
it  was  agreed  that  D'Yarmltt  should  pay  the 
additional  sum  of  913,000  in  payment  of  the 
balance  of  the  purchase  price  of  said  lease. 
vjfoa  the  approval  of  the  title  thereof  by 
hlaiab  &  Marlln,  a  firm  of  attorneys  select- 
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ed  to  examine  tha  titia,  this  payment  to 
be  made  by  a  deposit  In  the  bank  of  Com; 
mwce  at  BI  D<»rado,  AA.,  and,  If  -not  made 
on  or  before  S  o'clock  of  the  afternoon  of 
February  4,  IftZl,  tiiat  IVTannitt  should  ft«^ 
felt  to  Martin  aa  liquidated  damages  the 
sum  (tf  12.600  represented  by  said  (Aiedfc. 

An  oitelon  was  filed  at  the  bank  by  Mardi 
&  MarUn  within  the  tide  Bmitad  anaorlBt 
the  title,  but  lyyarmltt  faned  to  deposit 
the  tmUnce  of  the  parchase'  sxiM- 
Thereafter  Hlnt<m  Indorsed  the  <dieck,  which 
was  forwarded  to  the  bank  at  Muskt^ee  for 
payment  The  diec^  was  protested,  and  Hin- 
ton  has  be«B  sued  aa  an  SndmseT. 

[1,  f]  The  facts  redted  are  undlspated,  bat 
there  la  a  controversy  a*  to  tb»  oondltiims 
under  whiA  BInton  indorsed  the  cheek.  He 
testtlled  that  he  had  no  interest  In  the  trans- 
action, and  Indorsed  fb»  check  npcm  the  ex- 
pnn  understanding  that  he  was  doing  so 
solely  for  tbe  purpose  of  enabling  Martin  to- 
collect  It,  and  upon  the  agreement  that  he 
should  not  be  held  upon  his  Indorsonent 
Hlnton  is  oorrebmated  by  other  witnesses 
who  were  present  at  the  time  the  chec^  was 
IndorsM.  But  this  teetficnony  Is  not  undle- 
puted.  Upon  the  contrary,  there  wss  testi- 
mony that  the  indorsement  was  uncondition- 
al. The  Instructlotts  are  not  set  out,  and  It 
win  therefore  be  presumed  that  this  issue 
was  correctly  submitted  to  the  jury,  and  the 
verdict  In  favor  of  the  plaintiff  Martin  is 
conclusive  of  that  question  of  fact. 

It  is  InslBted  that  the  title  to  the  land 
was  not  a  marketaMe  <Hie,  and  that  the  con- 
sideraticai  for  the  ecmtract  has  therefore 
failed. 

The  stipulations  in  the  contract  of  sale  In 
regard  to  the  title  are  as  follows:  It  is  first 
recited  ttiat  DTarmItt  "has  agreed  to  pur- 
chase and  pay  therefor,  on  the  approval  of 
the  title  by  his  attorneys  Marsh  &  Marlin." 
It  is  then  provided  that  the  sum  of  $2,000 
is  to  be  paM  to  the  said  C.  M.  Martin  as 
soon  as  title  is  examined  and  approved  by 
the  said  Marsh  i  MarHn."  And  "it  Is  under- 
stood, however,  that  if  the  abstract  of  title 
Is  furnished  and  attorney's  opinion  rendered 
approving  the  title  by  Friday,  February  4, 
1021,  by  6  o'clock,  p.  m.,  •  •  •  "  that 
D'Yannttt  shall  pay  the  sum  of  $16,000  and 
that,  if  he  fhlls  so  to  do,  the  sum  of  $2,600 
represented  by  the  check,  should  be  paid  to 
Martin  as  l^ideted  dann^eK  The  con- 
tract cmtalned  ttM  further  redtal  that— 


"It  is  further  anderstood  and  agreed  that  if 
the  said  Marsh  &  MarHn  shall  approve  said 
title,  and  the  said  B.  C.  DTarmitt  ehall  pay 
the  full  and  total  sum  of  $16,000  therefor  with- 
in said  time,  the  said  bank  shall  deliver  to  the 
said  B.  C.  D'Yarmitt  said  mineral  deed  with 
the  abstract  of  title  to  be  deposited  in  said  bank 
by  the  said  O.  Bl  Martin,  and  shall  p«j  over 
said  sum  of  money  to  the  said  O.  M.  Martin.  It 
is  agreed  that,  should  the  said  Marsh  &  Mar- 
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Un  find  mU  tiCt*  defeetlTe  ud  not  merchants- 
ble,  azid  thdr  written  vjftxSxm  shall  to  stata, 
then  the  soid  of  92,000  so  deposited  hj  the  aald 
B.  O.  IVXannitt  shall  be  retatned  to  him,  and 
the  aaid  mineral  deed  shall  be  retnmed  to  the 
said  a  BL  Martin." 

Upon  an  ezamlnatlm  of  ttie  title  a  wrlt- 
tm  oidntoii  waa  pr^tared  by  Marsh  &  Marlin 
to  the  etttet  that  the  deed  deposited  by  Mar- 
tin In  the  bank  would  convey,  when  deliv- 
ered, a  rgood  and  Indefeasible"  title  It  is 
insisted,  however,  that  thla  opinion  did  not 
bind  D*Xannltt,  because^  m  la  disdosed  by 
the  abstract;  and  also  by  the  testimony  of 
N.  Oh  Mazeh,  of  the  firm  of  Marsh  &  Marlin, 
who  examined  the  abstract,  that  the  title 
depoids  oa  the  adverse  ocoupancy  of  the 
inresent  owner,  and  is  not  a  perfect  paper  ti- 
tle. 

It  Is  InsUted  by  appellee  Martin  that  it 
Is  inunaterial  that  the  title,  as  dlsdosed  by 
the  abstract.  Is  not  good,  for  the  reason  that 
the  parties,  by  their  contract,  agreed  that 
the  opinion  of  Marsh  &  Marlin  should  be 
cQDClualve  of  that  question,  and  that  firm  of 
attom^s  prepared  and  delivered  an  f^tin- 
lon  that  the  title  was  "good  and  indefeaat- 
ble.**  On  the  other  hand,  it  is  insisted  that 
the  recital  of  the  contract  that  "It  is  agreed 
that  idionid  the  said  Marsh  &  Marlin  find  said 
title  defective  and  not  merchantable,  and 
their  wrltta  (^nion  shall  so  stat^"  ctm- 
fnrred  on  the  attorneys  the  power  and  duty 
4Hdy  of  determining  whether  the  title  was 
defective  and  not  merchantable  and  that, 
inasmuch  as  It  appears,  from  the  abstract 
as  well  as  from  the  testimony  of  the  attor- 
ney who  examined  the  abstract,  that  the  rec- 
ord titlti  was  not  perfect,  the  opinion  approv- 
ing the  title  was  demonstrably  erroneous, 
and  was  not  binding  on  the  purchaser. 

It  is  the  Insistence  of  app^ant  that,  when 
the  contract  is  construed  as  a  whole,  it  dis- 
dosee  an  agreement  to  convey  a  merchant- 
able title  as  shown  by  the  abstrart,  and 
that,  as  the  title  tendered  was  not  a  perfect 
paper  title,  the  attorneys  exceeded  their  au- 
thority under  the  contract  in  approving  the 
title  as  having  been  perfected  by  the  ad- 
verse possession  of  the  vendor.  In  othOT 
words,  appellant  contends  that  the  exam  is - 
'  ing  attorneys  Ignored  the  rule  announced  by 
this  court  in  the  case  of  Mays  v.  Blair,  120 
Ark.  69. 179  S.  W.  831.  and  reaffirmed  in  the 
case  of  Sheltim  v.  Ratterree,  121  Ark.  482, 
181  S.  W.  288,  and  that  under  the  contract 
the  purchaser  was  entitled  to  a  merchantable 
or  marketable  title,  and  that  the  title  was 
not  a  marketable  one  inasmuch  as  It  de- 
pended on  the  adverse  possesion  of  the  ven- 
dor. 

The  testimony  of  Marsh  makes  it  clear 
that  he  was  familiar  with  the  opinions  of  this 
court  In  the  cases  of  Mays  v.  Blair  and  of 
Sheltou  V.  Batterree,  supra,  and  that  he  used 
tha  taou  "good  and  Indefeasible,"  xathw 


ISBN  BBPOBTBS  (Aifc 

thah  the  term  "marketdile,"  because  Ow  pa- 
per title  waa  not  -good, 

[3]  There  la  nothing  In  the  contract  be- 
tween the  vendor  and  the  vendee  to  indicate 
that  the  vendor  had  contracled  to  convey,  or 
that  the  vendee  had  agreed  to  accept,  any- 
thing except  a  marketiMI>le  titie.  The  con- 
tract provided  that.  If  the  attorneys  should 
find  the  title  "defective  and  not  merchant- 
able," then  the  deposit  of  $2,B00  should  be 
returned,  and  the  trade  be  at  an  end.  The 
word  "merchantable,"  there  used,  is  synony- 
mous with  the  word  "marketable."  and  is 
used  Intertdiangeably  with  it  by  all  the 
courts  In  diecuBBions  of  titles  to  land.  More- 
over, we  said,  in  the  case  of  Mays  v.  Blair, 
supra,  that— - 

"There  is  an  implied  agreement,  mdess  stip- 
ulated to  the  contrary,  that  the  purchaser  shall 
receive  a  marketable  title." 

In  the  case  of  Mays  t.  Blair  we  b^  that 
a  title,  to  be  marketable,  must  be  a  dear 
record  tltl^  and  that  title  by  advene  pos- 
session does  not  etmsUtiite  a  mariutable  title 
which  a  pnrcduuKr  under  an  executory  con- 
tract 18  bound  to  accept.  ^Riat  doctrine  was 
reafBrmed  in  the  caae  Sbeltoa  t.  Batto^ 
ree,  supra,  where  we  refused  to  enforce  the 
specific  performanoe  of  a  oontract  because 
the  title  tendered  und«  the  contract  was 
not  a  title  of  record,  but  dependent  iqion  tbn 
adverse  possession  of  fiie  vendor. 

In  view  of  our  holding  in  these  two  cases, 
and  of  the  admitted  condition  of  die  title 
here  tendered,  were  the  attorneys  JusUfled  In 
distinguishing  betweoi  a  "good  and  inde- 
feasible^ title  and  a  "marketable"  titie.  and 
in  accenting  for  the  purdiaser  anything  less 
than  a  title  which  the  pundiaser  was  en- 
titled to  demand  under  the  contract.  If  there 
is,  in  fact,  a  difference? 

It  may  be  conceded  that  the  parties  to 
the  contract  constituted  Marsh  ft  Marlin  as 
arbiters  to  determine  whether  the  title  was 
"defective  and  not  merchantable."  But,  as 
the  attorneys  did  not  decide  whether  the  title 
was  merchantable  or  not,  and  gave  an  opinion 
only  that  It  was  "good  and  Indefeasible,"  it 
becomes  necessary  to  inquire  whether  there 
Is,  In  fact,  a  difference  between  a  "merchant- 
able" or  a  "marketable"  title  and  a  "good 
and  indefeasible"  title,  for,  if  there  Is  a 
difference,  we  think  it  clear  diat  the  at- 
torueys  had  no  authority  to  waive  the  rt^t 
of  the  purchaser  to  demand  the  "merchant- 
able" title  called  for  by  the  contract 

This  question  has  received  our  most  care- 
ful attention,  and  a  majority  of  the  court 
have  reached  the  conclusion  that  we  were 
In  error  in  holding  that  only  a  dear  rectvr] 
title  could  be  a  "marketable"  title.  OTie 
better  reasoning,  the  weight  of  authority, 
and  onr  own  cases  are  to  the  contrary.  We 
shall  not  attempt  here  a  review  of  the  cases 
on  the  subject.  The  authorities  hereUiafter 
referred  to  cite  cases  {n  number  of  wUeb 
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«xe  aiuD0tat«9  tarn  most  of  the  atatea  and 
many  of  the  federal  conrtu,  to  which  refer- 
ence may  be  Iiad  by  any  one  who  ceres  to 
porsee  the  Inqidry  farther. 

In  Warrelle  on  AJwtrscts  of  Tltte  (4th  Bd.) 
f  60S.  It  IB  said: 

fin  the  abienee  of  any  itlimlatioiis  to  the 
eontrery,  the  vendor,  tn  eTeiy  contract  of  sale, 
impliedly  undertakes  to  fomish  to  tlie  pardtas- 
er  a  marketable  title.  •  •  •  Therefore,  the 
Inqnity,  What  is  a  'good  and  valid'  title?  is  per- 
tinent in  this  connection.  It  may  be  briefly  stat- 
ed in  answer  that  the  title  diadoaed  should  ex- 
tend to  show  a  fun  and  perfect  rislit  to  prop- 
erty and  present  possession  vested  in  the  ven- 
dor. It  mnst  also  embrace  the  entire  estate 
or  interest  sold,  and  that  free  from  tbe  lien  of 
all  hardens,  charfes,  or  ineunriirances,  and 
shonld  not  only  be  free  from  litigation,  but  from 
palpable  defects  and  grave  doubts.  It  should 
conaiat  of  both  the  legal  and  equitable  titles, 
and  be  fairly  dedodble  of  record.  •  *  • 

"A  defect  in  a  record  title  idll,  under  moat 
dicmuBtances,  famish  a  defense  to  a  ptrrchas- 
•r,  particular^  where  it  affects  the  value  of  the 
property  or  would  interfere  with  its  sale,  and 
thus  render  it  unmarketable,  but  there  is  no 
inflexible  rule,  in  tbe  absence  of  stipulations  to 
the  contrary,  that  a  vendor  must  fnmiah  a  per- 
fect title  of  record,  and  it  haa  frequently  been 
held  that  dofeeta  in  the  record  or  pqwr  title 
may  be  removed  by  parol  evidence.  Where, 
however,  the  title  depends  upon  a  matter  of  fact 
vhich  ia  not  capable  of  satisfactory  proof,  or, 
if  capable  of  that  proof,  yet  la  not  ao  proved, 
tte  title  is  not  marketatAe  and  the  purchaser 
is  not  obliged  to  take  it. 

"A  titie,  to  be  valid,  need  not  necesiarily  be 
dedudble  of  record,  tor  a  prescriptive  title  may, 
vnder  proper  conditiona,  be  as  strong  as  a 
title  by  grant;  yet  audi  titles,  unless  there 
has  bcMi  a  continuous  hoISng  for  at  least  20 
years,  are  always  liable  to  defeat  from  undia- 
doaed  defects^  and  even  after  the  explraticm  of 
each  period  they  may  still  be  open  to  attack 
throngh  clalma  by  mfaior  li^r^-or  peraons  un- 
der Usability.'* 

In  Blaupin  on  Marketable  Title  to  Beal 
Eatato  (2d  Bd.)  |  28£,  It  la  said: 

*'A  porchaaer  may  be  compeDed  to  take  a  title 
resting  upon  a  hostile,  adverse,  and  uninter- 
rapted  jMssession,  under  color  of  title  which  has 
continued  for  a  length  of  time  auffident  to  bar 
Oe  rights  of  any  possiUe  adverse  claimant 
•  •  • 

*A  title  founded  upon  adverse  possession  will 
not  be  nuurketable  unlesa  auffident  time  has 
elapsed  to  bar  the  righta  of  any  person  who  waa 
under  diaabilities,  such  as  infuu^  or  coverture, 
when  the  cause  of  action  accrued.  Generally 
tbe  statutes  of  limitations  in  the  several  states 
specify  a  time  within  which  a  person  whose  die- 
aUlitiea  have  been  removed  must  assert  his 
rights,  and  in  some  of  the  states  it  ia  provided 
that  in  no  case.  Including  such  additional  pe- 
riod, aball  the  period  of  limitation  exceed  a 
apedfled  number  of  years.  Under  aacb  a  stat- 
nte  it  has  btfen  held  that  tbe  possibility  of  a 
claim  by  a  person  under  didsbilities  could  not 
render  tiie  titie  donbtfnl  where  tbe  extreme 
period  of  llskitstion  bad  elapaed.  If  it  may  be 
telrly  inferred        ths  abstract  that  a  .defeat 
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arising  before  tiie  period  at  which  the  abstract 
cosunencea  exists,  the  purehaaer  may  require 
that  tbe  title  before  that  time  ahaU  be  shown; 
but  that  be  not  within  the  vendor's  power 
the  titie  win  not  be  held  bad  upon  mere  aua- 
pidons." 

In  Black's  Law  EMctlonazy  the  foUowlng 
definition  Is  found: 

"A  'marketable*  title  to  land  Is  m<A  titie  as 
a  court  of  equity,  when  asked  to  decree  specific 
performance  of  the  contract  of  sale,  wiU  compel 
the  vendee  to  accept  as  sufficient.  It  is  said 
to  be  not  merely  a  defensible  titie,  bat  a  title 
which  is  free  from  idaosiUe  or  teasmable  ob- 
jections." 

The  deflnitlon  of  tbat  term  found  In  the 
other  law  dictionaries  is  not  essentially  dif- 
ferent See,  also^  varions  deflnlUona  of 
"mariietable  tltl^  in  Wor^  and  Pbrases, 
First  and  Second  Series. 

In  tbe  case  of  Danzer  t.  Uoersctaeil,  214  8. 
W.  840,  7  A  Ii.  S.  1162,  tbe  coDtract  of  sale 
required  the  vendor,  aa  a  condition  of  the 
sale,  to  delivM  to  the  vendee  "a  warrant 
deed  and  an  abstract  ^wing  good  tiW  tp 
tbe  property  involved.  Oonstming  this  cm- 
tract,  the  Supreme  Court  of  Missouri  said: 

"The  record  shows,  and  respondent's  brief 
concedes,  that  respondent's  record  title  to  a 
material  and  very  substantial  part  of  the  prop- 
erty is  bad.  It  may  be  granted  that,  in  a  stdt 
for  tbe  spedfle  performance  of  a  contract  for  a 
marketable  titie,  a  title  by  adverse  possession, 
if  adequately  proved,  is  suffident  to  Justify  a 
judgment  for  the  vendor.  Scannell  v.  Am.  Sods 
Fountain  Co..  161  Mo.  loc.  cit.  618,  619,  61  S, 
W.  889.  It  one  contracts  merely  for  a  market- 
able titie,  he  cannot  insist  upon  the  delivery  of 
something  else.  It  Is  quite  aa  true  that,  If  tiie 
contract  calls  for  something  more  or  other  than 
a  'marketable'  titie,  the  courts  cannot  anbsti- 
tute  a  different  contract  therefor.  Page  v. 
Oreeley,  76  HI.  loa  dt.  406,  406.  Tbe  great 
weight  of  authority  supports  the  rule  that  an 
abstract  is  an  epitome  of  the  record  evidence 
of  titie;  that  a  contract  calling  'for  an  abstract 
showing  good  titie*  calls  for  record  eridence; 
that  nothing  less  will  'satisfy  the  condition  no 
matter  what  the  vendor's  real  titie  might  be*; 
that  it  la  not  suffldent  that  the  titie  is  good  in 
fact— that  is,  capable  of  being  made  good  by 
the  production  of  affidavits  or  other  oral  tes- 
timony—it must  be  good  of  record';  that  In  such 
case  titie  by  adverse  possession  will  not  soffice.'* 

This  case  is  extenalv^y  annotated  in  7 
A.  Lb  B.  p.  1162,  and  many  cases  are  cited  in 
the  note  to  the  effect  that  a  party  may  con- 
tract, not  only  for  a  good  title,  but  for  a  ti- 
tle shown  to  be  good  by  an  abstract  thereof. 
In  which  event  the  purchaser  cannot  be  re- 
gufred  to  take  a  title  which  would  not  be 
good  but  for  the  fact  that  It  has  heen  per- 
fected by  adverse  possession.  But,  as  was 
said  by  the  Supreme  Court  of  Missouri  In 
the  case  from  which  we  have  just  quoted: 

"If  one  contracts  merely  for  a  marketable 
title,  he  cannot  insist  upon  the  deUvery  of  some- 
thing, sUk.** 
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The  eonrU  are  quite  generally  ^reed  tbat 
a  title  Is  not  marketable  If  it  is  too  defecttve 
to  rapport  an  action  for  the  qpedflc  perform- 
ance of  a  contract  to  convey;  and,  having 
held,  in  Maye  t.  Blair,  that  a  title  by  adverse 
possession  did  not  constitute  a  marketable 
title,  we  thereatttt'  h^,  in  SheUon  v.  Rat- 
terree,  supra,  that  the  coarts  would  not  de- 
cree a  spedfic  perfornumce  ot  a  contract  for 
the  sale  of  land  where  the  title  tendered 
was  dependent  upon  proof  of  advise  posses- 
sion. This  last  holding  naturally  followed 
from  the  holding  in  the  case  of  Mays  v. 
Blair;  but  a  further  consideration  of  that 
result  conflrms  the  view  that  we  were  wrong 
ija  Maya  v.  Blair. 

In  25  B.  C.  L.  p.  276,  S  77,  of  the  article 
on  Spedfle  Performance,  it  is  said: 

"As  a  gmenl  inle  a  court  of  equity  will  not 
force  upon  a  rendee  a  title  which  be  may  be 
required  to  encage  in  litigation  to  defend,  but  it 
haa  been  held  in  a  number  of  cases  that  a  title 
by  adverse  poeseesion  may  be  bo  clearly  proved 
and  be  so  free  from  doubt  as  to  be  a  proper 
foundation  for  a  decree  for  specific  perform- 
imce  agaiiurt  the  porchaBer,  in  the  absence  of 
a  eonfaract  for  a  perfect  record  titie." 

In  volume  5  of  Pomeroy's  Equity  Juris- 
prudence (2d  Ed.),  In  a  note  to  section  2226 
(section  804)  of  the  chapter  <XXXVIII)  on 
Spedfle  Performance,  dealing  with  doubts 
arising  from  extrinsic  facta  or  the  eouHtrue- 
tiMk  of  some  document  affecting  title,  thera 
la  a  note  nnmbwed  (C9,  in  which  the  follow- 
ing statement  appeara: 

"A  titie  txf  adverse  posseaaion  ia  often  so 
dear  that  the  vende*  may  be  ccnnpdled  to  iae- 
cept  It,  unless  he  haa  ezpreaa^  contracted  for 
a  good  titie  of  record.*' 

A  nomber  of  cases  are  dted  in  support  of 
the  note,  aeveral  of  which  are  annotated 
casQB.  As  opposed  to  that  statement  of  the 
law.  our  case  of  Sbdton  t,  Ratterree  alone  la 
dted.  Following  the  dtation  of  Shelton  v. 
Batterree,  as  opposed  to  the  rule  stated,  the 
note  continues: 

"But  such  a  titie  was  held  insulBdent  in  Atte- 
bery  v.  Blair,  244  BL  263.  ISS  Am.  St.  Bep.  842, 
91  N.  E.  475  (record  title  contracted  for); 
Noyea  v.  Johnson,  139  Mass.  439,  31  N.  B.  767 
(record  title  contracted  for);  Ogooshevitz  t. 
Arnold.  197  Mich.  203,  163  N.  W.  946,  165  N. 
W.  633  (contract  to  furnish  abstract  showing 
dear  title);  Salk  v,  Tumulty,  77  N.  J.  Eq.  97. 
75  Ati.  757  (evidence  of  adverse  possession  not 
•urely  available  in  the  future);  Kohlrepp  v. 
Bam.  79  N.  J.  Eq.  3S6,  81  AO.  1108;  Heller 
v.  Cohen,  154  N.  Y.  299,  48  N.  B.  527  (posses- 
sion not  adverse) ;  Mclikne  T.  Petty  (Tex.  CSv. 
App.)  159  S.  W.  891." 

In  20  Am.  &  Sag.  Bnc  of  Law  (2d  Bd.) 
p.  107.  It  la  said : 

"A  titie  dependent  upon  adverse  possession 
under  color  of  titie  will  entitie  the  vendor  to 
a  decree,  if  there  is  no  reasonable  doubt  as  to 
the  nature  and  duration  of  such  adverse  poa- 


seesion  and  lAe  title  acquired  thereby.  It  has 
been  held^'  however,  that  to  compel  a  porchu- 
er  to  accei>t  a  titie  fotuded  axehufTdy  ^mb 
advese  possession,  unless  the  facts  ot  the  case 
are  clear  and  free  from  all  reasonable  doubt, 
would  be  an  abuse  of  the  power*  of  equity. 
And,  of  course,  a  titie  1^  adverse  posseadon 
will  not  be  deemed  BoOdeat  where  the  contract 
implies  that  the  pnrdiaaer  shall  have  a  perfect 
recozd  title." 

In  the  case  of  Freeman  v.  Funk,  85  Kan. 
473,  117  Pae.  1024,  annotated  in  46  L.  B.  a. 
(N.  S.)  487,  there  is  a  very  extended  annota- 
tion of  a  note  on  the  "use  of  possessory  titie 
as  a  weapon  of  offense^"  A  subnote  deals 
with  suits  for  ^tedflc  performance^  and  the 
law  ia  stated  by  the  annotator  (46  Ij.  B.  A. 
[N.  S.]  515)  as  follows: 

"Titie  by  adverse  posaesBion  la  generally  held 
sufficient  to  enable  the  vendor  to  maintain  an 
action  for  spedfic  performance  against  a  pur- 
chaser, in  the  absence  of  a  oimtract  for  a  per- 
fect record  title." 

And  a  number  of  cases  are  dted  in  sap- 
port  of  that  statement  See.  also,  Froedman 
V.  Oppenheim,  187  N.  Y.  101,  79  N.  B.  841. 
116  Am.  St  Rep.  695;  CJonley  t.  Finn,  171 
Mass.  70,  50  N.  B.  460,  68  Am.  8t  Bep.  390 ; 
Waterman  on  Spedfle  Performance  of  Ckin- 
tracta,  p.  650;  Justice  v.  Button,  89  Neb. 
367,  131  N.  W.  736,  38  L.  B.  A.  QH,  3.)  1; 
Hedderly  v.  Johnson,  42  Minn.  448,  44  N.  W. 
527,  13  Am.  St  Rep.  521. 

Notwithstanding  the  c<mdndon  we  have 
now  readied,  that  a  title  by  adverse  possee- 
sion  may  be  so  dear  and  free  from  doubt  as 
to  be  a  "mati^etable"  titi^  and  may  tbere- 
fore  be  tiie  basis  of  a  ault  for  spedfle  per- 
fotmanoe  of  a  contract  to  conVey  land,  and 
that  our  h(Ming  In  Hays  t.  Blair  and  in 
Shdton  T.  Ratterree  to  the  contrary  •  la 
against  the  better  reasoning  and  the  greater 
weight  of  authority,  we  would  not  now  de* 
part  trom  those  two  cases  Imt  for  Ow  fact 
that  a  majority  of  the  court  have  also  oon- 
dnded  Oat  thoae  camado  not  tbOow  onr  own 
cases  ot  Ortfflth  t.  Maxfldd.  63  Ark.  B46, 88  8. 
W.  852,  and  Tupy  v,  Eocoureb,  66  Ark.  433, 
51  S.  W.  69.  It  was  not  the  intention  of  the 
court  to  Impair  the  authority  oi  the  two  last 
dted  cases  in  either  tlie  case  of  Mays  Blair 
or  SbeltoD  v.  Battnree,  supra.  Upon  the' 
contrary,  it  was  the  declared  purpose  of  the 
court  to  follow  them,  and  sucb  is  still  the 
purpose  of  the  court  If  tbi^e  ia  a  conflict  In 
those  cases,  as  they  are  the  earllw  cases,  and 
flrst  announced  the  rule  of  law  in  thia  state. 

In  the  case  of  Mays  v.  Blair  we  quoted 
and  applied  to  the  facts  of  that  case  the 
statement  from  Sugden  on  Vendors,  p.  385, 
that  "the  titie  to  the  estate  ought  like 
Oeesar's  wife,  to  be  free  trom  suapldon." 
Having  aK>lled  that  high  standard  to  the 
titie  we  were  there  ravtewing,  we  bdd  the 
title  insaffldent  because  It  was  not  a  pertect 
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record  title.  Ib  tlw  caae  of  Ociffltli  t.  Max- 
fidd,  sKvpn,  Judge  Battle,  speaking  for  tbe 
court,  quoted  the  same  stat^ent  from  Sng- 
den  on  Yendors,  and  said  of  It: 

'THris  statement  is  not  accarate.  To  defeat 
tli«  enforcemetit  <rf  a  specific  performance 
against  a  pnrchaBei,  tbere  must  be  something 
more  tlum  mere  specidatiOQ,  theory,  or  poast- 
bility.  The  doubt  as  to  the  safBcieney  of  the 
title  moat  be  'such  as  would  and  ought  to  induce 
a  prudent  man  to  pause  and  hesitate;  not  based 
an  eas>ti«iu,  frlTolous  and  astute  niceties,  but 
soeh  as  to  produce  real  bona  fide  hesitation  in 
die  vdnA  of  the  ehane^or.* " 

In  tbe  rase  of  Griffith  t.  Maxfleld,  Jodge 
Battle  pointed  out  the  defects  existing  In  the 
title  there  tendered  which  prevented  It  from 
being  marketable  and.  after  announcing  tbe 
holding  of  the  court  that  the  title  was  not 
TnaxketaUe^  tteoause  of  the  deflects  there 
stated,  be  proceeded  to  say: 

"Another  defect  in  the  title  tendered  br  ap- 
peileea  is  Oie  dower  Interest  of  the  widow  of 
George  R.  Uaxfield,  deceased.  In  the  lot  Ap- 
pellees insist  that  this  defect  has  been  cared  bj 
the  statute  of  limitations.  But  there  is  nothing 
in  the  complaint  to  show  that  the  widow  la  bar- 
red from  recovering  faer  dower  by  an  adverse 
posaeaaion  whidi  ewtlniied  for  tiie  statntorj 
period." 

The  dear  implication  from  this  statement 
is  that  the  title  would  not  have  been  held 
bad,  on  account  of  tbe  dower  interest  of  the 
widow,  had  It  been  alleged  and  shown  that 
the  widow  was  barred  from  recovering  her 
dower  by  an  adverse  possession  which  had 
continued  for  tbe  statutory  period. 

In  the  case  of  Tnpy  t.  Kocourek,  supra, 
the  court  bad  occsalon  to  define  a  "good" 
tiae,  whldk  was  dime  In  tbe  following  lan- 
guage: 

who  contracts  and  pays  bis  money  for 
a  title  to  land  ought  to  get,  not  only  a  title  that 
he  can  hold  against  all  adverse  comers,  but  one 
that  he  can  hold  without  reasonable  apprehen- 
non  of  its  being  assailed,  and  one  that  he  can 
readily  transfer,  If  he  desires,  in  the  market 
Irving  V.  Campbell,  121  N.  Y.  353;  Sheehy 
T.  MDes,  28  Pac.  1046;  Street  t.  rrencfa,  35 
N.  B.  814;  22  Am.  &  Bag.  Ene.  Law,  p.  948, 
note;  Griffith  v.  BfaxfleH  68  Ark.  648,  and 
authorities  dted.  In  common  parlance,  a  war- 
ranty deed  means  a  perfect  title;  and,  in  legal 
contemplation,  when  parties  contract  for  a  war- 
ranty deed,  they  must  be  understood  to  mean 
a  title  paramount  to  all  others.  DevUi^  Deeds, 
1867.* 

Tbat  was  a  suit  brought  u]p<m  a  promissory 
note,  upon  ttte  payment  of  whidi  Kbcourek 
and  bis  wife  were  to  exeente  deeds  to  two 
tracts  of  land,  one  of  whidi  was  claimed  by 
Kocovrck  and  the  other  by  his  wife.  The 
opinion  recites  that — 

"fne  chancellor  foond  that  Mrs.  Kocourek 
had  title  by  the  statute  of  limitations  of  seven 
years.  TWs  finding  was  correct" 


But  this  CDUrt  ftnwA  Ibe  UOt  to  be  that 
there  wna  a  ftdlune  of  title  to  the  tract  of 
land  claimed  by  Eooourek.  The  court  held 
that  "tbe  contract  for  sale  of  this  land  can- 
not be  severed,"  and  the  court  rinsed  to  tst- 
force  tbe  contract  as  to  Mrs.  Kocourek,  not- 
withstanding the  title  depended  on  adverse 
posBessloo,  only  because  tbe  title  to  the  other 
tract  of  land  had  failed. 

[4]  We  think  the  contract  under  review  did 
not  call  for  a  title  ahown  to  be  perfect  bg  an 
abstract,  but  that  it  did  «U  for  a  marketable 
title;  and  no  contention  is  made  that  the 
title  is  not  In  fact  "good  and  Indefeaidble," 
as  stated  In  Hie  opinion  of  the  examining 
Attorneys ;  and,  frcna  what  we  have  said,  it 
follows  tluit  tbere  is,  in  fact,  no  difference 
between  a  "good  and  Indefeasible^  tttie  and 
a  "nurketald^'  title,  and  the  purchaser  will 
therefore  be  required  to  accept  tiie  title  un- 
der his  contract 

We  have  many  times  lield  that  our  statute 
of  Umitattoiui  under  which  title  ts  acquired  by 
adverse  possBSstta  Is  not  def«ulre  alone, 
but  confers  a  tide  whidt  may  be  enforced 
sidt  WUsou  T.  Spring,  88  Ark.  181;  Logon- 
v.  JeUu.  84  Arit  S47;  .Jadffi  v.  Ohafflu,  64 
Ark.  634 ;  Grease  v.  Lawiutce,  48  Ark.  SU.  8 
S.  W.  196;  BtricikUn  v.  Moore,  98  Ark.  80^ 
185  S.  W.  800.  Such  a  title,  when  good  at 
all,  is  as  good  as  any  titiOi  The  cases  hold 
that  for  such  a  title  to  be  marketable  the 
proof  of  possession  must  be  readily  available, 
and  of  a  character  so  convincing  as  to  leave 
no  reasonable  doubt  of  Its  sufficiency.  But. 
when  that  showing  la  made,  eadi  a  title  Is, 
in  fact,  marketable,  unless  the  purchaser  by 
his  contract  has  required  something  more,  as 
that  the  sufficiency  of  the  tUle  appear  of  rec- 
oi'd  and  be  shown  by  an  abstract  thereof.  . 

Adhering,  as  we  do.  to  the  earlier  cases 
of  Grliath  V.  Maxfle^  and  Tapy  t.  Kocourek, 
tbe  cases  of  Mays  v.  Blair  and  Shelton'v. 
Rattcrrae^  in  so  far  as  they  are  in  conflict 
with  what  we  have  said  herein,  are  ovorruled. 
Carter  v.  Carter,  129  Ark.  973, 195  S.  W.  1184. 

The  Judgment  of  the  court  below  Is  ota-rect, 
and  la  thereCote  mfflrmed. 

McOUIiLOCH,  a  J.  I  concur  in  the  result 
reached  by  the  majority,  for  tbe  obvious 
reason  that  under  the  contract  tbe  title  wss 
to  be  accepted.  If  apinroved  by  the  attorneys 
mentioned,  and  the  title  was  so  aK^roved; 
there  being  no  snggeirtlon  in  the  record  of 
fraud  or  unfairness  in  that  reopect  Wblt- 
ener-London  Bealty  Go.  t.  Rltter,  84  Ark.  263, 
126  8.  W.  8S6;  Leroy  v.  Harwood,  119  Ark. 
418.  178  S.  W.  427. 

It  seans  to  me  that  the  majoxlty  have  gone 
out  of  the  way  to  ovwrule  tbe  cases  of  Mays 
v.  Blair,  120  Ark.  69.  179  S.  W.  331,  and 
Shelton  v.  lUitterree,  121  Ark.  482.  181  S.  W. 
288.  Those  eases  constitifted  rnlea  of  prop- 
erty, if  (boo  can  be  sueb  rulee  under  the  de- 
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dslon  of  this  conrt,  Av'  tb^  Interpreted  and 
deCermijied  the  effect  of  execatory  ctmtracta 
for  the  sale  of  land.  Taliaferro  t.  Bamett, 
4T  Ark.  SOe,  1  S.  W.  702;  Apel  t.  Kelsey,  62 
Ark.  841,  12  S.  W.  703,  20  Am.  fit  R«p.  188. 
Hie  majority  Justify  their  cmdnBlon  In  over- 
roUng  these  cases  by  stating  that  they  are  In 
conflict  with  certain  earlier  cases — Orlfflth  t. 
Uazfleld,  63  Ark.  648, 89  S.  W.  862,  and  Tapy 
v.  KocouTftk,  66  Ark.  438,  61  S.  W.  69.  I  can 
discover  no  conflict  between  the  cases.  At 
any  rate  the  two  earlier  cases  did  not  decide 
that  a  purchaser  nnder  executory  rantract 
was  bound  to  accept  the  title  by  adverse  pos- 
session as  a  marketable  title  within  Uie  mean- 
ing of  the  contract  The  effect  of  the  opin- 
ions In  those  cases  mast,  under  well-settled 
rules  of  Interpretation,  be  confined  to  the 
facts  in  each  case  end  the  particular  points 
the  court  was  called  on  to  decide. 

In  Griffith  t.  Maxfleld,  supra,  there  was  In- 
volved the  question  of  spedflc  performance 
of  an  execatory  contract  for  the  sale  of  land, 
and  it  was  determined  by  this  court  that 
there  was  a  defect  in  the  record  Utle,  and 
that  apedflc  performance  should  not  be  de- 
creed. After  announdi^  Oils  oonclnslon> 
Judge  Battle,  ddlverlng  the  opinion  of  the 
ooart»  called  attentioi  to  the  fact  that  there 
was  atUl  another  defect,  by  reason  of  the 
fact  that  the  wife  of  one  of  the  prior  ownas 
had  not  Joined  in  the  conveytmce  for  the  pur- 
pose of  reUnqnlsMng  dower,  and  that  that 
daCect  had  not  been  cured  by  the  statute  of 
limitation.  The  basis  of  the  dedslon  In  the 
case  was,  bowerer,  that  there  was  a  defect 
in  the  record  tlUe  which  rendered  the  title 
donbtfnl,  and  that  the  purchaser  was  not 
bound  to  acc^t  it  In  reaching  that  eontdu- 
alon  Judge  Battle  quoted  from  a  well-known 
text-writer  the  maxim  that  under  such  dr- 
cumstancea  "tbe  title  to  the  estate  ought,  like 
Csesar's  wife,  to  be  free  from  suspicion." 

In  Tupy  V.  Kocourek,  supra,  there  was  an 
executory  contract  to  sell  two  tracts  of  land, 
one  of  which  was  owned  by  the  seller  him- 
self, and  the  other  by  his  wife ;  the  two  Join- 
ing In  an  inseparable  contract  to  sell  and 
convey  to  Tupy,  the  purchaser.  The  court 
readied  the  conclusion  that  Koconrek's  record 
title  was  Imperfect  to  the  extent  that  the 
purchaser  was  not  bound  to  accept  it,  and 
that,  as  the  contract  was  indivisible,  there 
could  be  no  recovery  for  any  part  of  the 
pnrchase  price.  The  opinion  merely  stated 
that  the  diancdlor's  finding  that  Mrs,  Ko- 
courSk  had  title  by  adverse  possession  to  the 
tract  of  land  which  she  had  undertaken  to 
sell  was  correct  The  court,  in  disposing  of 
the  case,  made  a  statemoit  of  the  law*  which 
Is  as  aMAioable  now  as  it  was  thai,  as  fol- 
Unra:- 

"One  who  contracts  snd  pays  his  money  for 
a  title  to  land  ought  to  get,  not  only  a  title  that 


he  can  hold  against  all  adverse  eomen,  but 
one  that  he  can  hold  without  reasonable  ap- 
preheoBion  of  its  being  assailed,  and  one  that 
he  can  readily  transfer.  If  he  desires,  in  the 
market"  . 

It  is  unnecessary  to  determine  now  where 
the  weight  of  authority  lies  on  this  question, 
find  it  may  be  conceded  that  the  w^gbt  is  In 
favor  of  tbe  position  now  taken  by  the  ma- 
jority ;  but  the  authorities  are  divided  on  the 
subject,  and.  this  court  having  taken  a  posi- 
tion on  the  question,  tbe  cases  should  not  be 
overruled,  where  they  have  become  rules  ot 
prop^y.  It  c«-talnly  cannot  be  said  that 
there  is  no  reason  for  holding  that  the  pur- 
chaser should  not  be  compelled  to  accept  a 
title  established  merdy  Tsy  adverse  posses- 
sion, for  it  can  sea  rely  ever  be  said  that  a 
title  dependent  cm  adverse  possession  estab- 
lished by  extrinsic  evidence  Is  perfect  beyond 
the  realms  of  doubt  TbA  kind  of  a  title  is 
generally  snspidons,  and  it  Is  not  anHkely 
that  one  who  buys  it  will  sooner  or  lata-  find 
that  he  has  a  lawsuit  on  his  hands  to  defmd 
his  title.  There  are  secret  pitfalls  in  the  de- 
fense of  this  kind  of  a  title,  for  often,  after 
a  long  lapse  of  years,  it  is  foimd  that  there 
is  some  one  under  disability  who  has  tbe  title 
and  Is  not  barred  by  limltatioo. 


KISSIRE  V.  KISSIRE.    (No.  Of.) 
(Supreme  Court  of  Arkansas.  Jan.  1^  1922.> 

1.  Divorce  «=3l32— Eviitence  helil  sumdest 
to  support  absolute  decree  os  groHnd  of  ladia- 

BltlSS. 

In  a  wife's  suit  for  divorce,  evidence  corrob- 
orative of  plaintiff's  testimony  held  sufficient 
to  support  an  absolute  decree  on  the  ground  ot 
indignities. 

2.  Divorce  «»286—FallKra  Of  deerss  to  speoM- 
cally  describe  property  divided  bald  sot  prejs- 

dicial. 

In  a  wife's  suit  for  divorce,  where  there  was 
no  dispute  aa  to  vbat  property  defendant  own- 
ed, a  decree,  granting  plaintiff  a  one-ttiird  in- 
terest for  life,  and  appointing  commissioners  to 
divide  the  property  and  report  their  flodings, 
was  not  prejudicial  to  defendant,  though  it  did 
not  apecificidly  describe  the  proi^er^. 

Appeal  from  Conway  Chancoy  Court';  Joc^ 

dan  Sellers,  Chancellor. 

Suit  by  Mrs.  M.  C  Kisslre  against  G.  W. 
Elsslre  for  divorce.  Decree  for  r'al"ttff,  and 
defendant  appeals.  Affirmed. 

Strait  A  Strait,  of  MorrUlton,  for  appel- 
lant. 

Edward  Gordon  of  Morrillton,  for  afipel- 

lee. 
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HlTtiPHBEnrs,  J.  Apptilee  Inatltatttd  suit 
agalhst  appellant  In  the  chancery  court  of 
Conway  comity  for  an  absolute  divorce  and 
one-third  or  dower  tntereat  In  all  of  appel- 
lant's property,  real  and  personal.  The 
groonda  alleged  In  the  bill  for  divorce  are: 
Ilrst.  babltual  dmnkenness  for  the  space  of 
one  year ;  and,  seoond,  Indlgnlttea  offered  to 
the  person  of  app^ee  by  appellhnt  that  ren- 
dered ber  condition  intoIeraUe.  Aj^Uant 
filed  an  answer  denying  aU  material  allega- 
tions of  the  bllL  The  canse  waa  submitted 
to  the  court  upcn  the  pleadings  and  evidence 
whldi  resulted  In  a  decree  granting  appel- 
lee an  absolute  divorce  and  an  nndivided  one-' 
ttilrd  Interest  for  life  in  appellant^s  personal 
property  and  real  estate,  and  the  appolnt- 
mait  of  commissioners  to  divide  the  pnH>erty 
and  report  their  findings  to  the  court.  From 
the  deczee  an  appeal  has  been  duly  proeecu^ 
ed  to  this  court,  and  Ibe  case  Is  before  w 
for  trial  de  novo. 

The  record  reflects  that  appellant  and  aj^ 
pellee,  after  their  marriage,  on  the  4th  day 
of  February,  1881,  resided  together  as  hus- 
band and  wife  in  peace  and  harmony  until 
their  children  married  and  1^  the  parental 
roof ;  that  during  the  time  they  accimiulated 
pn^wrty  valued  at  about  $80,000;  that  while 
they  resided  together  about  39  years,  the  lat- 
ter years  of  their  married  life  were  not 
congenial  and  happy.  .According  to  the  tes- 
timony adduced  by  appellee,  the  happy  rela- 
tionship existing  between  them  in  former 
years  was  disturbed  by  the  abuse,  neglect, 
and  insult  habitually  and  systematically  of- 
fered by  appellant  toward  appellee,  which 
rendered  her  condition  In  life  Intolerable. 

The  testimony  of  appellee  tended  to  show 
ttiat  tbe  drink  habit  grew  upon  'appellant  in 
the  passage  of  time,  and  that  when  under  Its 
influence  he  was  vicious  and  cruel  toward 
appellee  to  such  an  extent  that  be  struck  her 
on  occasions  and  threatened  on  others  to  do 
her  bodily  violeoce;  that  be  neglected  to 
provide  her  necessary  wearing  apparel,  and 
exacted  of  ber  the  labor  of  a  farm  hand  In 
addition  to  her  household  duties;  that  he 
failed  to  protect  her  and  a  grown  daughter 
from  insult  offered  them  by  a  negro  em- 
ployee, and  on  this  acconnt  it  became  neces- 
sary for  n^hbors  to  prosecute  and  punish 
the  negro. 

According  to  the  testimony  adduced  by  ap- 
pellant he  was  not  neglectful  of  nor  abusive 
and  insulting  to  appellee;  that  he  exacted 
no  field  labor  from  her;  that  such  labor  as 
she  performed  was  entirely  voluntary;  that 
he  drank  to  some  extent,  but  was  In  no*  sense 
an  habitual  drunkard ;  that  when  under  the 
influence  of  liquor  he  was  not  vicious  and 
cruel  toward  appellee ;  that  the  relattousblp 
of  love  existing  between  them  in  former 
ftaim  waa  somewhat  strained  on  aeconnt  of 


appellee's  own  misconduct;  that  while  there 
had  been  two  separations,  both  were  due  to 
an  unwarranted  withdrawal  of  the  affections 
of  app^e^  and  not  an  outgrowth  oC  lndi|^ 
nitles  habitually  and  systemattcaUy  offered 
by  appellant  to  appellee. 

[1]  Appellant's  contention  is  that.  In  tiie 
first  place,  appellee's  own  testimony  was  no't 
suffldently  corroborated  to  warrant  the  ren- 
dition of  a  decree  for  divorce,  and.  In  the 
second  place,  that  the  rendition  of  the  decree 
was  contrary  to  a  preponderance  of  the  evi- 
dence. We  have  read  the  evidence  very  care- 
fully, and  have  determined  that  there  was 
sufficient  corroboration  of  appellee's  testimo- 
ny to  support  an  absolute  decree  of  divorce 
upon  the  ground  of  indignities,  but  not  upon 
the  ground  of  habitual  dmnkenness.  The 
corroborating  testimony  offered  by  appellee 
shows  that  she  was  unnecessarily  overwork- 
ed at  that  particular  age  when  lier*  burdens 
should  have  been  lightened  and  when  she 
should  have  been  coddled ;  that  scant  provi- 
sion was  made  for  her  In  the  way  of  wearing 
apparel,  and  that  she  was  not  cherished, 
comforted,  and  protected  by  the  loving  heart 
and  strong  arm  of  a  devoted  husband.  It  is 
strongly  apparent  In  the  evidence  that  appel- 
lant failed  to  extend  the  protecting  arm  to 
his  wife  and  daughter  when  the  occasion  de- 
manded that  he  do  so.  Tbls  lack  nt  fidelity 
can  only  be  attributed  to  the  loss  of  affection 
for,  and  perhaps  hatred  of,  his  own.  After  a 
very  careful  reading  and  eonsldentUni  of  the 
testimony  we  are  nneble  to  eay  that  the  de- 
cree is  against  ttie  weight  of  ttw  evidence; 

[2]  Appellant's  last  Insistence  Is  that  the 
court  erred  In  rendering  a  decree  In  refer- 
ence to  the  division  of  the  property  without 
speciflcally  describing  the  property  owned  by 
appellant  in  the  decree.  The  decree  should 
have  specifically  described  the  property,  but, 
as  we  understand  the  evidence,  there  is  no 
dispute  as  to  what  property  appellant  owned. 
The  evidence  disclosed  the  character  and 
kind  of  personal  property  owned  by  him,  as 
well  as  the  real  estate.  There  being  no  dis- 
pute about  the  property,  and  commissioners 
having  been  appointed  to  divide  It  In  accord- 
ance with  the  decree  and  report  thetr  finding 
to  the  court  does  not  In  any  way  at  this  time 
prejudice  the  righte  of  appellant  By  direct- 
ing that  the  commissioners  report  their  find- 
ings to  ttie  court,  Jurisdiction  was  retained 
over  the  property  so  as  to  control  the  divi- 
sl<m  thereof  In  accordance  with  law.  No 
prejudice  resulting  to  appellant  on  account 
of  the  rendition  of  the  decree  in  reference  to 
the  property,  we  see  no  reason  for  reversing 
it  on  account  of  a  failure  to  describe  tbe 
property  to  be  divided. 

No  reversible  error  anMui&A  Oi»  decree 
is  affirmed. 
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MARTIN  V.  STATE.   <N«.  90.) 
(Sapreme  Court  of  ArkuM*.  Jul  16k  19S2.) 

1.  Receiving  otoloa  goods  «5»6(3)i^vidMoe  of 
powaoaloD  at  a  distant  time  and  plaoe  held 
■•t  a  olrcufflstance  establishing  gulit. 

,  In  a  prosecution  for  receiiing  stolen  goods 
in  Polk  connty,  proof  tending  to  connect  de- 
fendant with  the  stolen  re^stered  Liberty 
Bonda  at  Little  Bock  about  10  montha,  and  in 
OUahoma  about  11  montha,  after  they  were 
atdlen,  Aeld  not  a  finding  in  poaaeedon  oi  re- 
cently stolen  property  nnezplained,  whidi  might 
be  regarded  as  a  dreomatanee  tendii^  to  eatab- 
liahgnilt. 

2.  Crinlaal  law  4a»96«(  I  )*CvMa«a  liaM  !■- 
avfflelaat  to  aataUlsli  v«bm  la  proaaoattoa  far 
raoalvlDi  atolag  gooda. 

In  a  proaecation  for  reeeiring  atelen  goods 
in  Polk  county,  proof  tending  to  connect  the 
appellant  with  the  bonds  at  little  Bock  about 
10  months,  and  in  Oklaboma  about  11  montbs, 
after  tbey  were  stolen,  in  the  absence  of  legal 
proof  that  defendant  received  tbem  in  Polk 
connty,  waa  inenffldent  to  eatabliah  venae. 

3.  Crtmlnal  law  «=»562— Verdlot  af  ooavlotlan 
mast  be  based  on  some  aubataatlal  avldMce, 

and  not  mere  oonjeoture. 
One  cannot  be  convicted  of  a  crime  npon 
mere  auspidon  or  conjecture,  and  a  verdict,  to 
utand,  moat  ba  baaed  npoa  loma  anbatutial 

evidence. 

4.  Criminal  law  •=9787<l)— RefBsal  to  laatraot 
tkat  defondaafs  failure  to  testify  ahoald  aot 
raise  a  praaamptlon  against  him  held  error. 

Crawford  &  Mosea'  Dig.  {  3123,  grants  de- 
fendant in  a  criminal  case  the  privilege  of  elec- 
tion to  testify  in  his  own  behaliF,  and  refusal  of 
a  request  to  Instnict  at  to  such  privQege,  and 
that  defendant's  failure  to  testi^  should  not 
raise  a  preanmption  of  goflt  against  Un«  la 
emw,  dnce  U  deprives  def  mduit  of  the  benefit 
of  tlia  statute. 

Aweal  from  Circuit  Court,  Polk  Comity ; 
Jas.  S.  Stflci  Judge. 

George  Martin  was  convicted  of  receiving 
stolen  property,  and  he  appeals.  Beversed 
and  remanded  for  new  trial. 

Ntffwood  &  Alley,  of  Mena,  tax  appelant. 

J.  B.  Utley,  Att7.  Oen->  and  Elbert  Godwin 
and  W.  T.  HammodE,  Aast  Attyu,  Qea^  tot 
the  State. 

HU&fPHBBYS,  J.  Appellant  was  Indicted 
in  the  Polk  circuit  court  for  grand  larceny 
and  receiving  stden  property.  He  was  ac- 
quitted of  the  charge  of  grand  larceny,  but 
convicted  of  receiving  stolen  property  and 
adjudged  to  serve  a  term  of  five  years  in  the 
state  penitentiary  as  punishment  therefor. 
From  the  Judgm^t  of  convlotlon  an  appeal 
has  been  duly  prosecuted  to  this  court. 

property  charged  to  have  been  unlaw- 
folly  and  feloniously  received  by  a|>pellant 


with  intent  to  deprive  the  owners  thereof 
consisted  of  one  United  States  rct^stered 
liberty  Bond  of  the  vaUie  of  WOfK  0»  prop- 
erty of  B.  F.  LUxdiUter,  one  United  States 
reentered  liberty  Bmid  of  the  value  of  1000, 
the  propoty  of  John  B.  Uarllng.  and  one 
United  States  registered  liberty  Bond  of  ttm 
valne  of  $1,000,  the  properly  of  John  T.  Ha- 
loney.  fRie  facts  revealed  by  the  recwd,  In 
80  far  as  neceesary  to  a  determination  of  the 
vital  Issoes  presetted  by  this  aiq^enl,  are,  in 
subetanoe.  as  follows:  The  bonds  were  stolen 
from  the  Bank  of  Vandervoort,  in  Polk  coun- 
ty. Ark.  on  the  ni^t  of  Novonber  13,  1018, 
at  which  time  the  bank  was  robbed.  In  Oc- 
tober, 1919,  the  bonds  were  discovered  In  the 
bank  at  Wllburton.  OkL,  to  which  l^ank  they 
had  been  sold  by  Constance  Garlgnanno,  a 
merchant  of  Wllburton.  About  the  middle  of 
Septianber,  1919,  Pete  Bap^  took  appellant 
to  Constance  Carignanno  for  the  purpose  of 
selling  him  the  bonds.  Carignanno  aaked 
the  appellant  why  he  did  not  sell  them  bo  tbe 
bank.  AH)ellant  s^d  the  bank  wanted  to 
discount  tbem  too  mneli,  Carignanno  pro- 
posed to  and  did  negotiate  ibom  to  th«  bank, 
receiving  $1,960  for  tbem,  wbidi  amount  he 
paid  the  appellant,  less  $n  <ftarged  for  Us 
services.  A  short  time  after.  Carignanno 
negotiated  the  b<mds  to  the  bank  It  informed 
him  thst  tb^  could  not  be  assigned  as  Carig- 
nanno had  asdgned  them,  and  on  that  ac- 
count vrere  of  no  value  to  the  bank.  Oarig- 
nanno  Immediately  Informed  appellant  to 
that  effect,  who  told  him  that  he  had  left  tbe 
money  with  Rapello;  that  he  would  get  It 
and  return  It  to  Carignanno.  Instead  of 
doing  so  he  departed,  and  was  latw  "arreeted 
and  placed  undor  bond.  After  giving  bond 
he  ran  away,  but  was  rearrested  and  placed 
in  jail,  where  he  remained.  In  the  fall  of 
1919  appellant  attempted  to  negotiate  In 
little  Rock,  Ark.,  United  States  registered 
liberty  Bonds  of  the  same  denomination  as 
the  b<mdB  In  aueation,  but  failed  to  do  so 
because  tbey  bad  not  been  assigned  by  the 
registered  ownera 

Appellant  did  not  taka  the  wltnesa  atand 
in  his  own  behalf,  and  requested,  but  waK 
refused,  an  instruction  diarglng  the  Jury 
that  his  failure  to  testify  should  not  creato 
any  presam$>ti<m  against  him. 

[1*1]  Appellant's  first  ctrntention  is  tbaf 
the  judgment  should  be  reversed  because  the 
evidence  was  InsutBdent  to  show  that  appel- 
lant committed  the  offense  charged  in  Poll^ 
county,  Arte.  There  was  proof  tending  to 
connect  appellant  with  the  bonds  at  little 
Bock  about  10  months,  and  at  Wllburton. 
Okl.,  about  11  months,  after  they  were  stol- 
en,  but  there  was  no  legal  proof  tending  to 
show  that  he  received  them  In  Polk  county. 
The  times  be  was  found  in  possession  of  tbe 
property  were  rraiote  and  tbe  places  distant 
fran  the  scene  of  the  larceny.  So  far  as  dls- 
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dosed  by  the  evidence,  eifptilant  was  uerer 
In  Polk  coonty^  until  be  wee  ameted  and  tak- 
en tbere.  It  cannot  be  aaid,  In  tbe  light  df 
this  Momd,  tiiat  ai^dlant  wae  ftnind  in  poe- 
aessiOD  of  recently  attrten  property,  nnes- 
plained,  whidi  mlgtit  be  regarded  as  a  dp- 
cumstance  trading  to  estBbllsh  bis  goUt  of 
tbe  crime  charged.  Tbe  remoteness  of  tbe 
time  and  the  distance  from  the  &cme  of  tbe 
cobbn'y  wbmi  ai^)eUant  was  foimd  in  possee- 
don  of  the  atolw  ^c^erty  is  iiuuffldrat 
from  which  to  draw  a  legitimate  inference 
that  tbe  stolen  proper^  was  received  by  ap- 
pellant In  Polk  county.  A  conjecture  or  sus- 
picion might  be  drawn  from  the  facts  that 
appellant  received  the  bonds  in  Polk  county, 
but  one  cannot  be  convicted  of  a  crime  upon 
mere  sospldon  or  con]ectnra  A  verdict,  to 
stand,  most  be  based  upon  some  substantial 
evldenoa  The  voiue,  thtteCore,  waa  ni^ 
sofOdently  establlshpd. 

[4]  Appellant  also  indsts  that  the  court 
committed  reversible  error  In  refusing  to  In- 
struct that  It  was  appellant's  pririlege  to 
testify  or  not,  and  ttiat  his  failure  to  do  so 
should  not  raise  a  presumption  of  gu&t 
against  him.  Tbe  privilege  of  election  to 
testify  Id  his  own  behalf  is  extended  by  stat- 
ute In  this  state  (Crawford  &  Hoses^  Digest, 
I  3123)  to  any  one  charged  with  t*e  coinmls- 
slon  of  crimes,  offenses,  and  misdemeanors. 
In  order  to  give  a  defendant  the  benefit  of 
this  Section  it  is  the  duty  of  trial  courts, 
when  requested  at  the  proper  time,  to  inform 
the  Jury  that  a  failure  to  testify  In  his  own 
behalf  shall  not  raise  any  presumption  of 
guilt  against  him.  Otherwise  a  inry  might 
r^ard  a  defendant's  silence  as  an  admission 
of  guilt,  and  thereby  deprive  him  of  the  elec- 
tion accorded  him  by  statute.  Threet  t. 
State,  110  Ark.  152,  161  S.  W.  189;  Lee  T. 
State,  145  Ark.  7S,  223  S.  W.  S7S. 

Other  assignments  of  error  are  Insisted  up- 
on by  appellant  for  reversal,  such  as  allied 
improper  statements  and  argument  of  the 
prosecuting  attorney,  which  we  deem  It  un- 
necessary to  consider,  as  tiiey  will  not  likely 
recur  upon  a  retrial. 

For  the  enor  Indicated,  tbe  jn^ment  la 
reversed,  and  tbe  cause  remanded  for  a  new 
trial. 


BASIN  PARK  HOTEL  A88*N  V.  ARKANSAS 
CO.  (Nit.  84.) 

(Supreme  Coort  U  Arkansas.  '  Jan.  1Q»  1982.) 

I.  Laadloril  and  tsnaat  4e»I74— LeSsea  held 
evieted  ssder  paramount  title  by  psi^ou^  *t 
mortgage  reredosnre. 

A  lessee  was  evicted  by  paramoant  title 
where,  in  suit  against  lessor  and  lessee  to  fore- 
dose  mortgage,  it  was  decreed  that  purchaser 
at  foredosnze  sala  should  tak«  free  from  any 
cbin  Iqr  Hw  lessee,  and  ahoold  have  option  to 


dtaidEiB  ^e  lease  and  take  fnunediab 
slen,  and  it  did  disafirm.  by  notlfyii 
that  It  would  nee  recogniae  the  less* 
lessee  waived  claim  for  expendltorea 
lessor,  and  paid  tbe  pvrdaser  the  rei 
fntore. 

2.  Uadlord  «ad  taaant  «k»IM(4)— Ri  I 
teaant  part  of  daaagee  for  avlettoa. 
A  teaaat  evieted  by  paramount  ttti  i 
exi^lxation  of  tbe  term  naj  recover 
tures  made  by  blm  in  necessary  repaira  I 
they  were  not  authorised  by  tbe  landl  1 
were  «<  no  vafaw  tehim. 

AppefU  fnna  Circuit  Oonrt,  Oamri  I 
ty;  W.  A.  Dlckscm,  Jtidge. 

Action  by  the  Arkansas  Company  | 

the  Basin  Park  Hotel  Assodatlon.  . 

ment  for  plaintiff,  and  d^endant  ;  i 

Beversed,  and  remanded  for  new  ti  1 

The  Arkansas  Company,  a  corp  i 
brought  this  action  in  the  drculi 
against  the  Basin  Park  Hotel  Asso  i 
(iterating  under  a  declaration  of  trust,  i 
members  thereof  to  recover  the  i  i 
$483.05  aUeged  to  be  due  for  hotel  e  i 
furnished  by  the  plaintiff  to  the  defe  I 

Tbe  suit  is  based  upon  a  lease  i 
plaintiff  to  tbe  defendants  of  a  hotel  i 
city  of  Eureka  Springs,  Ark.,  and  tb(  i 
ed  voluntary  surrender  of  tbe  leased  ; 
ty  by  tiie  defendants  during  the  term  < 
lease.    The  defense  of  tbe  defenda  ' 
tbe  suit  was  that  they  bad  been  evic  i 
a  mortgagee  under  a  mortgage  glvei 
to  the  execution  of  the  lease  contract 
defendants  by  way  of  counterclaim  i 
judgment  for  diimaees  against  tbe  p!  . 
on  account  of  said  eviction. 

Tbe  lease  in  question  was  In  writln 
was  executed  in  duplicate  on  tbe  6th  i 
March,  1919.  By  Its  terms  the  Ar  i 
Company  leased  to  tlie  Basin  Park  : 
Association  a  hotd  In  the  dty^of  I  : 
Springs,  Ark.,  together  with  all  tbe  fli  I 
fnmlsbings,  and  famlture  therein, 
lessees  agreed  to  pay  as  rait  |800  ca:  I 
the  month  of  May,  1919,  and  $300  per  : : 
rent  In  advance  to  AxhII  1,  1920.  Th' t 
tract  also  emtalned  O*  teOknrb^i 

"The  right  and  optlou  Is  hereby  given  . 
party  of  the  second  part  to  lease  said 
and  contents  nnder  the  same  terms  and  : 
slons  of  this  lease  for  a  period  of  two  : 
more  frcHii  April  1,  1920,  at  tbe  rental  ol 
per  month,  to  be  paid  in  advance;  it 
understood  that  if  the  lessees  desire  to 
advantage  of  this  option  to  operate  and 
said  hotel  for  tbe  two-year  period  given 
April  1, 1920.  that  they  shaU  forty  days  t< 
tbe  lat  of  April,  1920,  give  written  noti< 
the  party  of  the  first  part  of  their  desiri 
intention  to  take  advantage  of  this  optio: 
two  years  more. 

"The  party  of  the  first  part  hereby  a)| 
as  a  part  of  the  consideration  for  this  1 
that  it  will  supply  a  suffident  amoont  of  d 
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And  Unnia  vlth  wUdi  to  operate  said  hotd; 
and  tliat  it  will  alBO,  upon  tht  requsat  of  the 
par^  of  the  aeccmd  part^  at  onea  biaiah  a 
rangt  for  the  Utdien. 

"Before  the  let  day  itf  Har,  1919^  an  Inran- 
tory  ehall  b«  takm  bj  the  partiea  hereto,  of 
rU  the  fDtnitare,  qneensware,  linens,  etc,  of 
■aid  hotel,  a  copy  of  which  InTcntorr  shall  be 
kept  each  party  hereto,  and  added  to  said 
InventoTT  shall  be  eatdi  sopplies  as  the  party 
of  the  first  part  aappliea  under  the  terms  of 
thia  lease;  and  at  the  explratif»i  of  tbla  laaaa, 
the  part7  ot  the  aecond  part  la  to  retnm-to  the 
party  of  the  first  part  tiie  property  shown  npon 
aaid  Inventory,  wear  and  tear  excepted. 

"It  is  onderstood  that  the  party  of  the  second 
part  is  to  pay  all  water  bills  due  the  city  for 
water  furnished  to  the  hotel,  as  well  as  electric 
lightii  and  any  other  bills  that  may  be  a  lien  up- 
on the  hotel  property  by  reason  of  the  opera- 
tion <^  said  hotel  by  party  of  the  second  part; 
the  party  the  first  part  to  keep  aaid  property 
Insured  and  to  pay  the  taxes  on  same. 

*^e  party  of  the  first  part  Is  to  at  once  begin 
work  and  have  the  office  and  dining  room  of 
aaid  hotel  painted,  and  is  to  from  time  to  time 
pidnt  the  balls,  rooma  or  walla  of  the  building 
aa  may  ba  needed." 

Possea^on  was  given  to  ttie  Basin  Park 
Hotel  Association  of  the  hotel  and  its  con- 
tents. On  June  28,  1915.  the  Arkansas  Com- 
pany executed  a  mortgage  to  the  First  Na- 
tional Bank  of  Paris,  Tex.,  on  the  hotel  and 
its  contents.  The  mortgage  was  given  to 
Becure  a  note  for  $31,000  of  the  same  date 
payable  to  the  bank  on  January  1, 1920,  and 
signed  by  the  Arkansas  Company.  It  was 
expressly  agreed  between  the  parties  that 
the  failure  to  pay  any  Installment  of  interest 
due  on  the  note  should  at  the  option  of  the 
holder  make  the  note  and  entire  indebted- 
nees  due.  The  Arkansas  Company  made  de- 
fault in  the  payment  of  the  mortgaged  In- 
debtedness according  to  the  tenor  thereof, 
and  the  bank  brought  suit  against  It  in  the 
federal  court  to  obtain  Judgm^it  on  '  the 
note  and  a  foreclosure  of  the  mortgage.  The 
Basin  Park  Hotel  Association  and  its  mem- 
bers were  also  made  defendants  to  the  ac- 
tion. 

On  October  14, 1910,  judgment  was  render- 
ed in  fovor  of  said  bank  against  said  Arkan- 
sas Company  for  the  amount  of  the  mortgage 
indebtedness,  and  a  foreclosure  of  the  mort- 
gage was  also  decreed.  The  decree  also 
contained  the  following: 

"That  the  purchaser  at  such  sale  ehall  take 
said  premises  free  from  any  daim  by  the  Basin 
Park  Hotel  Association  or  any  lease  of  said 
premiBes  or  property,  and  shall  have  the  option 
to  consider  any  such  lessee  as  tenant  of  said 
purchaser  and  collect  rent  therefrom,  or  to 
disaffirm  such  lease  or  leases  and  take  imme- 
diate possession  of  such  premises  or  property 
so  purchased." 

Pursuant  to  the  decree  on  tbe  2Sth  day  of 
October,  1919,  the  commissioner  appointed 
by' the  court  advertised  the  property  for  sale 
fln  the  20C11  day  «(  Nov«mber»  1819^  pucBnant 


to  the  dlrecttona  ccmtalned  In  tba  decE«e. 
The  notice  of  sale  contained  fbn  following 
provisions: 

*7nrGliaser  at  such  sale  wHI  take  said  prem- 
ises free  from  any  claim  by  the  Basin  Park  Ho- 
tel Assotiation,  or  any  lease  of  said  pren^aes  or 
property,  and  wiU  hava  the  option  to  consider 
any  such  lessee  as  tenant  of  such  pnrchaaer, 
and  collect  rent  therefrom,  or  to  disaffirm  audi 
lease  or  leases  and  take  immediate  possesslM 
of  anch  premisea  or  property  ao  ponilnaed  upon 
confirmation  of  sal*  and  ezscntion  of  deed." 

On  the  29th  day  of  November,  1919,  the 
property  was  duly  sold  by  the  comxalssioner, 
and  was  bid  in  bjr  the  mortgagee.  On  the 
6th  day  of  January,  1920,  the  sale  was  duly 
confirmed  by  the  court 

Jas.  A.  Smith,  cashier  of  Oie  Elrat  Nation- 
al Bank  of  Paris,  Tex.,  was  a  witness  for 
the  plaintiff.  According  to  his  testimony, 
he,  was  in  charge  of  the  foreclosure  proceed- 
ings which  were  brought  in  the  federal  court 
at  Harrison,  Ark.,  and  the  bank  became  the 
purchaser  at  the  foreclosure  sale,  but  never 
served  any  notice  on  the  Basin  Park  Hotel 
Association  to  vacate  the  hoteL  The  bank 
refused  to  recognize  or  accept  the  leaae  h^ 
by  the  Basin  Park  Hotel  Association.  The 
mortgagor  agreed  to  conv^  the  mortgaged 
tvoperty  to  them  In  aattafaction  of  the  mort- 
gaged (Indebtedness,  but  they  refused  to 
accept  this  because  the  manager  of  the  Basin 
Park  Hotel  AssociatloQ  claimed  that  under 
the  lease  he  bad  a  right  to  expend  certain 
amounts  in  repairing  the  hotel,  and  tlie 
bank  was  not  willing  to  acc^  the  lease  un- 
less the  rents  were  paid  to  it  without  any 
deductiwa  whatever.  The  bank  did  not  is- 
sue any  orders  for  the  lessees  to  vacate  the 
premises,  but  it  refused  to  accept  the  lease 
held  by  the  Basin  Park  Hotel  Association. 
The  bank  decided  when  It  became  necessary 
to  foreclose  the  mortgage  on  the  hotel  to  have 
It  cleared  of  the  lease  at  the  same  time,  and 
the  lessees  were  made  defendants  to  the 
foreclosure .  {Koceedinga. 

F.  O.  Butt  was  the  attorney  tor  the  bank 
in  the  foreclosure  proooodingH.  According 
to  his  testimony,  he  had  a  conversatioQ  with 
Mr.  Manning,  the  manager  of  the  Baain 
Park  Hotel  Association,  about  the  lease. 
Manning  claimed  that  undei^  the  terms  of  the 
lease  th^  were  mtitled  to  certain  allow- 
ances for  repairs  and  expenditures  made  by 
them.  The  bank  was  willing  to  extend  the 
lease  if  the  lessees  would  waive  their  claim 
for  lmprovem«it8  and  expenditures  and  pay 
the  rent  to  the  bank.  Otherwise  U>e  bank 
would  not  recognize  the  leas^  but  told  Mann- 
ing personally  that,  if  the  bank  became  the 
purchaser  at  the  foreclosure  sal^  it  was  not 
reai^  to  take  the  premisea  oveXf  and  astod 
Manning  if  he  would  hold  on  for  a  week  or 
10  da^ 

Actxwding  to  the  teatUnony  itf  W.  U. 
Duncan,  president  of  the  Arkansas  Oraspany, 
the  company  did  not  owe  aoythiiv  to  the 
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itwieee  for  Improrements  and  expaiditurea 
made  by  tbem,  and  the  leaaaes  were  Indebted 
to  the  lessor  lor  the  amounts  dalmed  In 
the  complaint 

H.  G.  Manning,  the  manager  of  the  hotel, 
was  a  witness  foe  the  defendants.  Accord- 
ing to  his  testimony,  the  defendants  took 
possession  of  the  hotel  under  the  lease  on 
Qie  2001  day  of  Uarch,  '1919,  and  gave  up 
poEsesricn  of  it  on  the  17th  day  of  Decem- 
bCT.  1019.  He  gavo  an  itemized  statement 
of  the  anunmtB  erpended  by  the  leasees  on- 
der  the  tarns  of  the  leaser  and  these  items 
aggregated  the  snm  oC  fT08.7&  Hamilng 
talked  with  Duncan  about  allowing  these 
Items  on  aereral  occasions,  and  at  first  Dnn- 
can  dia  not  deny  that  Qiey  were  proper 
duirges,  but  wanted  to  postpone  the  pay- 
meat.  The  lessees  paid  Qie  rent  in  accord- 
ance with  OxB  terms  of  the  lease.  The  mort- 
gagee refused  to  allow  the  leasees  to  continue 
in  possession  of  the  hotel  unless  they  would 
yield  their  claim  for  expenditures  made  nn- 
do^  tfie  lease  against  the  lessor,  and  would 
agree  to  pay  it  the  rent 

The  Jury  returned  a  verdict  for  the  plain- 
tur  in  the  sum  of  $247,  and  for  the  defmd- 
ants  on  tlielr  counterclaim  in  Qie  sum  of 
9300.  Whereupon  the  court  rendered  judg- 
ment in  fiiTor  of  the  defendants  on  their 
connterclalm  In  the  snm  of  $53. 

The  defendants  have  duly  proaecnted  an 
appeal  to  this  court 

J.  N.  Saye^  and  W.  O.  Blddlok,  botil  of  Ut- 
ile Bo^  for  appelant 
Charles  D.  Jamee^  of  flDzaka  Springs,  tax 

/appdlee. 

HABT,  J.  (after  stating  tiie  facts  as 
above).  [1]  Counsel  for  the  defendants  ask- 
ed the  coort  to  Instruct  the  jury  that  under 
tbe  evidence  In  the  case  the  defendants  were 
evicted  from  the  demised  premises  by  para- 
mount title,  bot  the  court  refused  to  give 
the  instruction,  and  gave  instead  instructiOB 
Ma  11,  which  Is  aa  fiOlowa: 

1  charge  you  that,  althon^  yoa  may  find 
from  the  evidence  that  the  mortgages  held  by 
the  First  National  Bank  of  Paris,  Tex.,  and 
tbe  S^nt  National  Bank  of  Ehircka  Springs,  on 
the  Basin  Park  Hotel  property,  were  duly  fore- 
dosed  by  decree  of  the  federal  court  at  Harrl- 
lon,  and  that  the  purchaser  at  the  foreclosure 
■ale  took  said  property  free  of  the  lease  of  tbe 
defendants,  yet,  If  yon  further  find  that  the 
terms  of  said  mortgages  and  said  decree  provid- 
ed that  the  pnrcbaser  at  said  sale  had  the  op- 
tlmi  to  conrider  the  defendants  as  his  tenants, 
and  afllrm  said  lease  In  all  of  its  provisions, 
and  collect  rest  from  them,  or  disaffirm  said 
lease  and  take  Immediate  possession  of  said 
hotel  premises,  then,  before  there  would  be  an 
eviction  in  this  case,  the  defendants  must  show 
by  a  preponderance  of  tbe  evidence  that  the 
purchaser  at  said  sale  elected  to  disaffirm  said 
lease  or  declined  to  affirm  the  terms  of  tbe  lease 
aa  it  was  orl^naUy  exeeoted  between  plaintUb 
and  defendant^'* 


The  court  erred  In  giving  Instruction  No. 
11.  The  undisputed  evidence  diowa  that 
the  lessees  were  evicted  by  psrsmoimt  title, 
and  wwe  oititled  to  recover  fiie  flamagwa 
resQltlng  therefrom.  The  bank  had  a  valid 
mOTtgage  on  the  land  which  was  executed 
prior  to  the  lease.  Upon  dafaatU  being 
made  in  tbe  payment  of  tbe  mortgage  accord- 
ing to  its  terms,  the  uKMrtgagee  bron^ 
anit  to  foredoae  Ita  mortgiige,  and  the  taS' 
sees  wave  mads  defendants  to  the  action  to- 
getbw  with  as  mortgagvv.  OAere  waa  a 
Judgment  in  ftivor  of  tbe  mortgagee  tor  fb» 
mortgage  indditednees,  and  a  decree  of  tore- 
clo«u%  The  mortgagee  became  the  pur- 
chaser the  tvoperty  at  the  foredoanre  sale. 
Prior  to  the  sale  It  had  notiOed  the  lessees 
that  it  would  not  recognise  the  lease  unleaa 
the  leasees  would  waive  th^  claim  for 
expenditures  made  under  the  terms  of  tbe 
lease,  and  agree  to  pay  the  bank  rent  for 
Qie  fnture.  The  decree  of  foreclosure  fixed 
the  rights  of  the  parties.  It  specifically  pro- 
vided that  the  purchaser  at  the  fiHreclosnre 
sale  should  take  the  premises  tree  from  any 
claim  by  the  losooos  or  any  laaaa  on  tbe 
property. 

The  mortgagee  was  given  the  option  to 
dlsaffltm  tbe  leaae  and  take  immeOteto  poa- 
aession  of  the  property  so  purdiaaed.  It 
dlsafilrtted  the  lease  by  notifying  tbe  leoaoeo 
that  It  would  not  recognize  tbe  lease  unless 
Uie  lessees  waived  their  dalm  for  expendl- 
tores  against  the  lessor  under  the  lease 
and  paid  the  bank  tbe  rent  In  tbe  future. 
This  was  equivalent  to  an  eviction  under 
paramount  title:  It  was  a  bostUe  assertloi) 
of  the  paramount  title  by  the  bank,  and  the 
lessees  had  a  right  to  leave  the  premises  with- 
out waiting  for  a  writ  of  assistance  and  actu- 
al idiyslcal  ouster.  The  lessees'  rights  were 
fixed  by  the  terms  of  the  lease,  and  they 
were  not  required  to  waive  their  rights 
thsreuBder.  BAoniaoa  ▼.  Welnateln,  286  8. 
W.  680. 

It  would  have  been  a  vain  and  osdess 
thing  tor  the  leasoee  to  have  waited  tor  the 
prooeas  of  the  court  to  put  them  oft  the 
premlaea  when  the  mortgages  had  a  valid 
decree  of  finedoaore  in  viiieh  It  waa  recited 
that  the  pnrcfaaaer  at  tbe  aals  should  take 
the  premlaea  tree  of  tbe  lease.  It  is  true 
that  the  mortgages  bad  tbe  <^tion  to  con- 
tinue tbe  lease,  and  offered  to  allow  the  les- 
sees to  remain  th«-e  a  few  days  atter  the 
sale.  The  iportgagee,  however,  refused  to 
allow  the  leaseea  to  remain  during  the  term 
of  the  lease  unless  they  waived  their  dalm 
against  the  lessor  for  damages  and  paid  It 
the  rent  Under  the  decree  the  mortgagee 
had  a  right  to  expd  tbe  leasees  from  the 
premises,  and  Its  acdon  was  eqatvalent  to 
a  threat  to  do  so.  Tbe  threat  to  turn  out  the 
tenant  aniees  he  promised  to  pay  the  rent 
to  the  mortgagee  and  waive  his  claim  for 
damages  amounted  to  a  complete  ouster  or 
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eviction.  Smith  r.  Shepard,  15  PI(±.  (Bbun.) 
14T,  25  Am.  Dee.  432. 

It  foUowa  that  fbe  court  erred  in  givtais 
Inatmctlon  Ko.  11. 

[2]  It  Is  next  Insisted  that  tbe  court  «e- 
red  in  modifying  Instruction  Na  7  asked  by 
tbe  detaodaiUB,  which  ia  u  follows: 

"It  yoa  beHere  from  the  CTidence  in  UbiB  case 
that  defendants  were  evicted  from  tbe  de- 
mfaied  premisei  tiy  paramonnt  title,  then  tbe 
oanrt  tells  yon  that  tha  defendants  are  enti- 
tled to  recoTer  on  tfa^  counterclaim  tbe  dif- 
ference between  tbe  rent  agreed  upon  and  the 
rental  ralae  of  the  preniisei  for  tbe  anezpired 
pordon  of  the  tern,  aa  ahown  by  the  erldence; 
alBO  for  the  vain*  of  the  option  to  renew  the 
lease,  as  shown  by  the  evidence;  also  the 
amount  expended  by  defendants,  If  any,  for  re- 
pairs and  improvements  which  could  be  Qsed 
only  upon  the  premises,  regardless  of  whether 
snch  reiwirs  or  improremeots  were  authorised 
by  the  plaintiff,  or  were  of  any  value  to  plain' 
tiff;  also  whatever  amount  the  evidence  shows 
the  defendants  spent  for  dishes,  linens,  snppliest 
repairs,  or  improvements  authorized  by  plain- 
tiff." 

The  court  modified  the  instruction  atrlk- 
Ing  oat  the  item  of  damages  based  upon  tbe 
defendants*  expenditureB  tor  repairs  and 
improrementa  which  could  only  be  used 
upon  the  promiaes.  Cnd^  the  evidence  ad- 
duced for  tbe  defendants,  they  have  expend- 
ed several  hundred  dollars  in  painting  tlw 
hot^  and  in  making  aeverai  other  neceasaiT 
repairs  upon  it 

In  Byers  v.  Moore,  110  Ark.  504,  163  S. 
W.  147.  the  court  held  that,  where  a  tenant 
la  unlawfully  evicted  by  the  landlord  before 
the  exi^ratlon  of  the  lease,  he  may  recover 
the  money  expended  by  him  In  the  repair 
of  the  building  and  fixtures  which  would 
have  enabled  him  to  occupy  It  more  profit- 
ably ;  and  this  would  be  true  even  though  the 
repairs  were  not  of  valne  to  the  landlord. 
See,  also.  Reeves  v.  Romines,  182  Ark.  SM, 
201  8.  W.  822,  and  Morrison  t.  Wfllnstsin, 
236  8.  W.  686. 

It  follows  that  the  court  unred  In  modify- 
ing Instrut^ui  Na  7  requested  by  the  de- 
fendants. 

For  the  errors  indicated  In  the  oplnlcHO, 
the  judgment  moat  be  reversed,  and  the 
cause  will  be  remanded  for  a  new  trial. 


SOVEREIGN  CAMP,  W.  0.  W.,  v.  RICHARD- 
SON.   (No.  68.) 

(Sopreme  Court  of  Arkansas.   Dec.  24,  1921. 
Rehearing  Denied  Jan.  80,  1922.) 

Isssraiwe  «ss>828(l)— Estoppel  of  matsal  tas- 
out  sselflty  liy  roprsssotatlaas  of  agaat  to 
sot  ap  fallore  te  pqr  addttiosai  war  otaate 
prOBlBM  held  for  Joiy. 

Bvidence  that  tbe  sodety's  agent,  as  an 
Indneement  to  inaored  to  contract,  stated  that 


.ths  war  clause,  requiring  additional  premium 
I  fOr  increased  risk  of  military  service,  had  not 
been  enforced,  and  be  did  not  think  it  would 
be  necessary  to  enforce  it,  etc,  luAd  sufilclent 
to  take  to  the  jury  the  Issue  of  defendant's 
estoppel  to  defend  on  the  groand  of  Insured's 
failure  to  pay  the  additional  premium. 

UcCullocb,  G.  J.,  and  Smith,  3^  dissentiog. 

Appeal  from  Circuit  Court,  Logan  Coun- 
ty; Jas.  Cochran,  Judge. 

Action  by  Winnie  May  Richardson  against 
the  Sov«r^gn  Gamp,  Woodmen  of  the  World. 
Judgment  for  pUintUE,  and  defendant  ap- 
peala.  Affirmed. 

ThoB.  B.  Helm,  of  Little  Rock,  and  Brans 
&  Evans,  of  Boonerlll^  for  ap]{>dlant. 
Kincannon  &  Kiacannon,  of  BooneriUe.  for 

appellee. 

WObD,  J.  The  appellant  la  a  mutual  ben- 
efit aodety  doing  business  in  this  state. 
Farrar  Newberry  was  deputy  manager  of  ap- 
pellant in  this  state  on  I^rch  16, 1918.  Bis 
duties  were  organizing  new  camps,  reviving 
old  camps,  and  soliciting  new  members.  On 
tbe  day  mwtioaed  he  was  at  Boonevllle, 
Ark.,  for  the  purpose  of  initiating  a  class 
of  new  members,  and  on  that  day  a  class  was 
initiated  into  the  order  at  his  solicitation 
and  under  his  direction,  of  which  James  W. 
Richardson  was  a  member.  Newberry  was 
not  an  ofllcer  of  the  Sovereign  Oamp  which 
has  its  domicile  at  Omaha,  Neb.  On  April  S, 
1918,  the  appellant  issued  to  James  W. 
Richardson  a  benefit  certlfioote,  in  which  his 
wife,  Winnie  May  RltAiardson,  the  app^ee,  ^ 
was  the  benefldary.  insuring  the  life  of  Rich- 
ardson for  ttie  sum  of  $1^600.  The  oonstlta- 
tion  and  t^^aws  of  the  order  are  made  a 
part  of  the  contract  of  insurance  and,  among 
others,  the  following  piovlHlon  wm  ft  part 
of  the  contract  of  Insurance: 

"Tn  the  event  the  holder  of  this  certificate 
shall  die  while  serving  in  any  bran<^  of  the 
United  States  army  or  navy,  either  as  an  offi- 
cer or  enlisted  man,  outside  of  the  boundaries 
of  the  United  States  of  America,  then  the 
amount  due  under  this  certificate  shall  be  sudi 
proportion  of  the  amoont  thereof  aa  the  period 
be  has  lived  since  becoming  a  member  bears  to 
his  expectancy  of  life  at  the  time  of  becoming 
such  member,  determined  by  the  National  Fra- 
ternal CongreBs  Table  of  Mortality;  provided, 
that  should  the  bolder  of  this  certificate  so  de- 
sire, he  may  within  thirty  days  after  enterinc 
the  service  in  any  branch  of  the  United  States 
army  or  navy  as  an  officer  or  enlisted  man,  no- 
tify the  sovereign  clerk  at  the  home  ofEce  of 
the  society,  Omaiia,  Nebraska,  United  States 
of  America,  that  he  has  entered  such  service 
of  the  United  States  of  America  and  pay.  In 
advance  to  the  sovereign  derk,  for  the  so- 
ciety the  sum  of  $37JBO  per  one  thousand  dollars 
insurance  per  annum  in  addition  to  the  regu- 
lar assessment  prescribed  by  section  66  of  tbe 
constitution  and  laws  of  the  Sovereign  Camp  of 
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the  Woodmen  of  tht  World;  and  upon  bo  doing 
•t  the  death  of  the  member,  or  as  soon  there- 
sft«r  aa  poeaible,  the  amoont  preacribed  in  tbii 
certificate  shall  ha  paid  to  bis  beneficUr;  or 
benf  ftfiarias  " 

The  contract  also  <»iDtaiiied  a  receipt 
signed  bj  BtchardBon,  acknowledging  that  be 
bad  read  the  benefit  certificate,  and  also  a 
provision  that  BIcbardson  would  pay  all  the 
nftnnwmrntn  and  dues  at  such  time  and  in 
such  manner  as  were  roQulred  b;  the  con- 
stitution and  laws  of  the  order,  and  in  de- 
fault thereof  his  contract  waa  rendered  null 
and  void. 

Rlcbardson  euUfited  in  the  United  States 
army  Hay  27,  1918,  and  went  to  France, 
where  be  was  killed  in  battle  November 
4.  1918.  He  did  not  notl^  the  sovereign 
clerk  Uiat  be  had  enlisted  in  the  army, 
and  did  not  pay  the  additional  premium  re- 
quired by  the  contract  to  keep  his  insurance 
aUre  while  be  was  engaged  in  the  military 
service  beyond  the  bounds  of  the  United 
States.  The  appellee  and  ber  father  paid 
Ids  mtrntbly  dues  regularly  until  the  death 
of  Rii^rdson.  These  dues  were  paid  to  the 
derk  of  the  local  camp  r^Iarly  as  tbey 
became  due.  Neither  the  local  camp  derk 
or  the  cmwnl  commander  of  the  local  camp 
infemed  the  apptilee  or  the  father  of  Bldb- 
ardatm  at  the  time  of  ttie  paym»it  of  the 
monthly  assessment  that  any  additional  sum 
waa  necessary  in  order  to  keep  the  policy 
alive.  At  ttie  time  Richardson  was  .initiated 
Into  the  order,  Newberry,  in  rei^nse  to  In- 
quiries,' told  the  members  of  the  class  that 
the  provision  of  the  contract  requiring  the 
payment  of  an  additional  premium  of  $37.50 
for  tfae  increased  risk  of  military  service  bad 
not  been  euforoed,  and  be  did  not  think  it 
would  be  necessary  to  enforce  It;  tbat  there 
waa  nothing  to  that;  that  it  would  not  bother 
the  members  then  being  initiated. 

Tbio  appellee  Instituted  this  action  against 
the  appellant  on  the  benefit  certliicate  to  re- 
cover the  sum  of  11,000.  The  appellant  de- 
nied liability,  except  for  the  sum  of  $18.00, 
the  amount  shown  and  conceded  to  be  due 
under  the  policy  if  force  were  given  to  thei 
war  xUk  clause.  Substantially  the  above 
ftets  w«re  developed  at  the  triaL  The  court, 
amonc  others,  Instmctod  0ie  Jury  as  followii: 

"U  yon  find  from  a  preponderance  ot  the  evl- 
denee  ttist  witcesi  Newberry  stated  to  T.  M. 
RO^  and  lUley  sUted  to  James  W.  Ridiardson 
tbtt  there  w<HiId  be  no  extra  dues  or  assess- 
ments diarged  for  entering  the  army  and  that 
■tatement  was  made  to  iodnce  Biehaidson  to 
jaia  the  lodge  and  take  out  insarance  in  de- 
feiiduifa  company  and  said  statemeot  did  in- 
duce the  said  James  W.  Bicbardaon  to  Join 
tbe  lodge  sad  take  out  insurance,  then  the 
company  would  be  estopped  from  setting  up  a 
ftflore  of  Bidwidson  to  pay  additional  dues  or 
aascsneBte  as  a  defense  to  tUus  action,  and  if 
yo«  s»  And.  .your  verdfct  ahonld  be  for  the 
^aintiff  Uir  the  awn  U  fM2.|IQ.  It  you  ^  not 
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so  find  from  a  preponderance  of  the  evldnuci 
jou  should  find  for  the  defeadut.'* 

The  appellant  duly  excepted  to  tbe  ruling 
of  tbe  court  in  giving  tbe  abore  Instmctlcni 
and  offered  prayers  for  Inatmctlons  to  the 
effect  that  tbs  undisputed  evidence  showed 
that  the  "war  clause"  of  the  contract  was 
ia  force,  and  that  tbe  Jury  ahouU  return  a 
verdict  In  favor  of  the  appellant  Tbe  trial 
resulted  in  a  Judgment  In  favor  of  the  ap- 
pellee In  the  sum  of  I982.D0,  from  wUdi  is 
this  appeal 

The  Issue  as  to  whether  or  not  tbe  "war 
clause  of  ttao  pcdlcy  had  been  waired  at 
the  time  of  the  death  of  Bl<ihardBou  is  set- 
tled by  the  recent  decision  of  this  court  in 
Sovertfgn  Camp,  W.  O.  W.,  t.  Peaugh,  234 
S.  W.  161.  The  facU  here  with  reference 
to  the  failure  to  notify  the  sovereign  clerk 
that  BIcbardson  had  entered  tbe  military 
service  of  the  United  States  and  had  failed 
to  pay  In  advance  the  additional  premium  of 
$37JK)  for  the  war  risk  are  precisely  similar 
in  essential  particulars  to  the  facts  of  tbe 
above  case.  l%er«fore^  if  there  wen  noth- 
ing more  in  this  case  than  the  simple  Issue 
of  wairer,  the  cause  would  have  to  be  re- 
versed under  the  ruling  in  the  above  case. 

But  the  testimony  in  the  present  case  was 
sufficient  to  Justly  the  court  in  sending  to 
the  Jury  tbe  issue  as  to  whether  or  not  ap- 
pellant was  estopped  by  the  conduct  of  Its 
agent,  Newberry,  from  setting  up  the  failure 
of  Bicbardaon  to  pay  the  additional  premium 
called  for  by  the  war  clause,  in  defense  of 
this  case.  In  the  recent  case  of  Sovereign 
Campt  W,  O.  W.,  T.  ^ewsom,  142  Ark.  132. 
in  the  opinion  on  rehearing  at  page  157,  219 
S.  W.  759,  768  (14  A.  L.  R.  903),  in  dis- 
cussing the  difference  between  the  terms 
"waiver"  and  "estoppel,"  we  quoted  from  tbe 
opinion  of  Judge  Chilton,  speaking  for  the 
Supreme  Court  of  Texas,  among  other  things, 
as  follows: 

"Waiver  ia  tbe  voluntary  surrender  of  a  right; 
estoppel  is  the  inhibition  to  assert  it  from 
the  mischief  that  has  followed.  Waiver  Ib- 
volves  both  knowledge  and  intention;  an  es- 
toppel may  arise  where  there  is  no  intention  to 
mislead.  *  *  *  Waiver  involves  tbe  acta  and 
conduct  of  only  one  of  the  parties;  estoppel 
voItcs  the  conduct  of  both.  A  waiver  does  not 
necessarily  imply  that  one  has  been  misled  to 
bis  prejudice,  or  into  an  altered  position;  an 
estoppel  alwivs  Involves  this  element  •  *  • 
Estoppel  arises  where,  by  the  fault  of  one  par- 
ty, another  has  been  induced,  ignorantly  or  in- 
nocently, to  change  hie  position  for  the  worse 
in  such  manner  that  it  would  operate  as  a  vir- 
tual fraud  upon  him  to  allow  the  party  by 
whom  he  has  been  misled  to  assert  the  right  In 
controversy." 

The  terms  "waiver"  and  "estoppel"  are 
often  used  inteFChangeably  as  if  they  were 
cenvei^ble  terms  meaning  the  same  thing. 
But  mch  if  not  tbe  case,  and  a  failure  to 
observo  this  dew  dlstinetlfl^  betweien  tbem 
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often  leeda  to  confualon.  On  the  Issue  of 

estot^iel,  tbe  in-esent  case  nnder  the  facts 
cranes  within  the  doctrine  announced  In 
the  oplnlcm  on  rdieulng  In  SoTereign  Camp, 
Vv.  O.  W.,  r.  NewBom,  snpra,  and  well  within 
the  general  doctrine  which  has  been  an- 
nounced in  many  decisions  of  this  court, 
which  was  well  ezivessed  by  Chief  Justice 
HIU,  fljieaklng  for  the  court  In  the  case  of 
People's  Fire  Ins.  Ass'n  t.  Goyne,  79  Ark. 
815-326,  06  S.  W.  365,  369,  (16  L.  R.  A.  [N. 
S.]  1180,  9  Ann.  Caa.  373),  as  follows: 

"When  a  person  does  an  act  or  makes  ■  rep- 
resentation which  leads  snother  person  to  a 
certain  coarse  of  conduct  which  he  would  not 
otherwise  have  pnrsued,  the  party  causing  this 
action  is  estopped  to  take  advantage  of  any- 
thing contrary  in  fact  to  his  ndsleading  conduct 
or  representation.*' 

See,  also,  Grand  Lodge,  A.  O.  U.  W.,  t. 
Bavidaon,  127  Ark.  183,  191  8.  W.  961,  U  B. 
A.  1917C,  914. 

This  case  Is  clearly  distinguishable  from 
the  case  of  Home  Fire  Ins.  Co.  v.  Wilson, 
109  Ark.  324.  159  S.  W.  111^  and  all  such 
cases  where  It  Is  held  that  the  executory 
agreement  of  the  agent  of  the  insurance  com- 
pany to  waive  future  breaches,  if  such  occur, 
is  not  enforceable.  Here  the  facts  warrant 
a  finding  that,  before  the  contract  of  in- 
surance was  entered  into  and  as  an  Induce- 
ment to  Richardson  to  enter  Into  the  con- 
tract, it  was  stated  that  the  "war  clause"  of 
the  x>ollcy  had  not  been,  and  would  not  be,  en- 
forced; that  there  was  nothing  to  that 
clause;  "it  would  not  bother"  the  members 
that  there  were  then  being  initiated.  The 
Jury  might  have  found  that  Richardson,  but 
for  such  representation,  would  not  have  en- 
tered into  the  contract  In  all  such  cases 
as  this,  where  the  agent,  liavlng  express  or 
apparent  authority  to  take  the  application 
and  Initiate  members  into  the  appellant  so- 
ciety, makes  false  representations  which  in- 
duce the  member  to  Join  the  order,  and  which 
he  otherwise  would  not  have  done,  then  the 
society,  through  its  agent  making  such  false 
representation,  will  not  be  heard  afterwards 
to  controvert  their  truth.  For  to  do  so  would 
enable  it  to  take  advantage  of  its  own  wrong 
and  perpetrate  a  fraud  upon  its  members 
by  installing  them  into  the  order  and  collect- 
ing dues  from  them  upon  false  representa- 
tions. The  doctrine  of  estoppel  as  announced 
In  Sov.  Camp,  W.  O.  W.,  v.  Newsom,  Home 
Fire  Ins.  Ass'n  v.  <j!oyne,  supra,  and  other 
cases,  is  clearly  applicable  to  the  facts  of  this 
record.  That  i-ssue  was  correctly  submitted 
to  the  Jury  under  the  court's  instructions. 
There  is  no  error  In  the  rulings  of  the  trial 
court,  and  Its  Judgment,  therefor^  must  be 
affirmed. 

McCULLOCH,  O.  3.  (dissenting).  An  ex- 
press waiver  is  the  voluntary  surrender  of  a 
^ght  with  knowledge  of  all  the  facts  affecting 
th«  uaertlcm  ot  that  right  Implied  waiver  | 


ia  but  another  name  for  estoppeil  by  incon- 
sistent or  misleading  conduct  7  Cooley'» 
Briefs  on  Insurance^  page  24ffii. 

If  Mr.  Newbnry  made  the  statonent  at- 
tributed to  him  (which  I  do  not  deem  it  neces- 
sary to  discuss),  there  Is  still  no  elem«it  of 
estoppel  or  implied  waiver  inT<^Ted,  for  his 
conduct  and  statonent  only  amounted  to  an 
agreement  that  the  society  would  not  enforce 
the  so-called  "war  clause.**  If  the  statement 
amounted  to  anything  at  all,  it  was  an  ex- 
press waiver,  and  If  It  be  enforced  it  is  tanta- 
mount to  permitting  a  soliciting  agent  (tf 
such  a  society  to  walre,  in  advance,  an  ex- 
press provision  of  the  by-laws.  An  Implied 
waiver  or  estoppel  by  misleading  conduct 
must,  in  order  to  be  effective,  relate  to  a  pres- 
ent or  past  incident,  for  If  it  relates  to  future 
conduct  it  is  necessarily  promissory  in  its 
effect  Home  Fire  Ins.  Ca  t.  Wilson,  109 
Ark.  324,  169  S.  W.  113.  This  dlsttnctloii  la 
clearly  pointed  out  in  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  Insur- 
ance Ca  T.  Mowry,  96  U.  S.  24  U  Ed. 
674.  It  was  there  dalmed  that  an  agent  tA 
the  insurance  company  had  made  statements 
to  the  assured  before  the  Issuance  of  the 
poUcy  in  conflict  with  the  recitals  ot  the  poU- 
cy  itself  with  respect  to  the  method  of  pay- 
ment of  premiums,  and  was  asserted  as 
a  defense.  Mr.  Justice  Fl^d,  speaklns 
the  eonrt,  said: 

"The  only  case  in  which  a  representatimi  as- 

to  the  future  can  be  held  to  operate  as  an  es- 
toiipel  is  where  it  relates  to  an  intended  aban- 
donment of  an  existing  right,  and  ii  made  to 
influence  others,  and  by  which  they  have  been 
induced  to  act.  An  estoppel  cannot  arise  from 
a  promise  as  to  future  action  with  respect  to 
a  right  to  be  acquired  upon  an  agreement  not 
yet  made.  The  doctrine  of  estoppel  ia  ap. 
plied  with  respect  to  representations  of  a  par^, 
to  prevent  their  operating  as  a  fraad  upon 
one  who  has  been  led  to  rely  aptn  them.  They 
would  have  that  effect  it  a  party  who,  by  Ua 
statements  as  to  mattois  of  fact,  or  as  to 
his  Intended  abandonment  of  existing  rights, 
had  designedly  Induced  another  to  change  his 
conduct  or  alter  his  condition  in  reliance  upon 
'them,  could  be  permitted  to  deny  the  tmtb  of 
his  statements,  or  enforce  hii  rights  against 
his  declared  intention  ot  abandonment  But 
the  doctrine  has  no  place  for  application  when 
the  statement  relates  to  rights  depending  upon 
contracts  yet  to  be  made,  to  which  the  person 
complaining  is  to  be  a  party.  He  has  It  In  Ua 
power  in  such  cases  to  guard  in  advance  against 
any  consequences  of  a  snbseqnent  change  ot 
intention  and  conduct  by  the  person  with  whom 
he  is  dealing.  Fos  compliance  with  arrange- 
ments respecting  future  transactions,  parties 
must  provide  by  stipulations  In  their  agree- 
ments  vriien  reduced  to  writing.  The  doetrias 
carried  to  the  extent  for  which  the  aasiued 
contends  fn  this  case  would  subvert  the  sola- 
tary  mie,  that  the  written  contract  must  pre- 
vail over  previons  verbal  arrangements,  ami 
open  the  door  to  all  the  evila  wht<A  tSmt  tale- 
was  intended  to  prertnt;'* 
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In  the  case  of  McCoy  T.  Nortliwestem  Mv- 
tual  Relief  AssodaUon,  92  Wis.  577,  66  N.  W. 
697,  47  L.  It.  A.  681,  Judge  Marsball,  epealt- 
lag  for  the  court,  said: 

"After  a  losa  accrnea,  an  tnraraDce  compa- 
ny may,  by  its  condnct,  waive  a  forfeiture;  or 
by  some  act '  beforp  sacb  loss  it  may  induce 
the  Insured  to  do  or  not  to  do  some  act  con- 
tnry  to  the  stipnlRttons  of  the  poller,  and 
thereby  be  estoi^ped  from  setting  up  rach  yio* 
tatlon  as  a  forfeiture;  but  such  eondnct,  thongh 
la  cwflict  with  the  terms  of  the  contract  of 
insurance  and  with  the  knowledge  of  the  in- 
enred  and  relied  upon  by  bim,  will  not  have  the 
effect  to  broaden  out  such  contract  so  as  to 
eoTer  additional  objects  of  insurance  or  caus- 
es of  loss.  To  illustrate  the  principle  here 
laid  down,  a  policy  of  insurance  ag^nat  loss  by 
fire  cannot  have  ingrafted  upon  or  added  to  it, 
by  way  of  estoppel  or  waiver,  proriaiona  for 
insnrance  tigainst  loss  by  any  other  cause;  and 
BO  more  can  a  policy  of  life  insurance,  express- 
ly limited  to  payment  of  a  sum  of  money  in 
the  event  of  death  from  causes  other  than  sui- 
cide or  self-destruction,  be  broadened  out  by 
the  application  of  the  law  of  waiver  or  estoppel 
to  as  to  cover  the  cause  excluded  under  the 
contract^  Wh%  a  forfeiture  of  benefits  con- 
tracted for  may  be  waived, .  the  doctrine  of 
waiver  or  estoppel  cannot  be  successfully  In- 
voked to  ereate  a  liability  for  benefit!  not  can- 
traeted  tot  at  aH" 

The  dlect  of  the  decision  of  the  majority 
la  to  say  that  a  soliciting  agent  of  a  mutual 
boiefit  society  In  this  state  may  abrogate  one 
of  the  by-lavre  of  the  society  b^  a  statemrat 
to  a  prospective  membcar  that  the  by-Jaw  had 
not,  or  would  not  be,  enforced.  In  other 
words,  the  effect  Is  to  hold  that  ench  an  agent 
can  do  Indirectly  by  a  false  statement  what 
be  has  no  antbority  to  do  directly. 

I  have  not  been  able  to  find  any  case  where 
the  doctrine  of  estoppel  has  been  appUcd  un- 
der facts  similar  to  those  In  the  present  case. 
No  authority  to  that  effect  Is  dted  In  the 
oi^ahm  of  the  majority.  Mr.  Newberry  was 
not  a  general  officer  of  tbe  governing  body  of 
the  sodety,  but  I  think  It  Is  unimportant 
iriiat  position  he  occupied,  tor  It  seems  to  me 
that  eren  the  chief  officer  of  the  society  did 
not  have  authority  to  abrogate  the  by-laws 
by  a  mere  statement  with  respect  to  the  in- 
teaotlon  of  the  society  not  to  eotorce  than. 

The  opinion  of  this  court  In  Southern  In- 
surance Company  v.  White,  68  Ark.  277,  24 
8.  W.  42C»,  is  I  think,  decisive  of  the  question 
now  before  us,  and  the  language  used  in  the 
opinion  la  peculiarly  applicable  to  the  facts 
of  the  present  case.  It  wals  soa^t  In  that 
case  to  avoid  the  effect  of  a  breach  of  one  of 
the  conditions  of  the  policy  1>7  showing  tiiat 
the  soliciting  agent  ot  the  company  had  stat- 
ed to  the  Insured  at  the  time  of  the  applica- 
tion Out  the  apidlcatlon  w«b  a  **meFe  matter 
of  taem,"  and  fiiis  ooui^  said: 

'^e  agent  denies  telling  appellee  that  it  was 
a  mere  matter  of  form  and  did  not  amount  to 
anythinf.  But,  even  if  he  did,  it  would  be  a 
mere  natter  of  opinion  on  tbe  agent's  part; 
aad  to  say  that  iw^e  ooold  be  misled  1^ 


such  a  statement  would  subject  him  to  th«  bo" 
peachment  of  gross  negligence  or  cardseraesfl, 
neither  of  whidi  iu>pears  from  the  record.  It 
would  be  an  anomaly  in  the  law  to  permit  a 
party  to  avoid  the  effect  of  a  written  contract 
upon  sucb  a  flimsy  pretext.** 

SMITH.  7»  ceoeurs. 


TALLMAN  v.  STATE.    (No.  76.) 

(Supreme  Court  of  Arkans^^  Dec  24,  1021.) 

Dissenting  opinion.  " 

For  majority  opinion,  see  235  S.  W.  389. 

Mcculloch,  C.  J.  (dissenting).  The  in- 
Btructlon  granted  on  the  opinion  of  the 
majority  Is  not  technically  correct,  for  no 
presumption  of  malice  arises  from  the  Inten- 
tional killing  of  an  animal.  Bttt  the  error  was 
not  prejudicial,  for,  under  the  statute,  the 
killing  need  not  be  maliciously  done  In  or- 
der to  constitute  a  criminal  offense.  It  Is 
unlawful  to' kill,  malm,  or  wound  an  animal 
either  "willfully,  maliciously  or  wantOTly" 
and  either  "with  or  without  malice  tovrard 
the  owner." 

Tbe  statute  formerly  did  not  contain  the 
word  "wantonly,"  nor  the  words  "with  or 
without  malice  toward  the  owner  of  the  ani- 
mal" (Mansfield's  Digest,  |  1664),  and  this 
court  held,  In  construing  the  statute,  that  ~ 
the  killing  must,  in  order  to  constitute  an 
offense,  be  done  with  malice  toward  the  own- 
er of  the  animal  (Thomas  v.  State,  30  Ark 
488;  Cbappell  v.  State,  89  Ark.  345). 

The  Legislature  at  the  sesalou  of  the  year 
1893  (Acts  1883,  p.  42)  enacted  a  material 
amendment  to  this  statute  by  inserting  the 
words  quoted  above,  as  the  same  now  ap- 
pears in  Crawford  A  Moses'  Digest,  |  2511. 
Thus  the  statute  was  broadened  so  as  to 
Include  killing,  maiming,  or  wounding  of 
animals,  either  willfully  or  wantonly*  and 
either  witb  or  without  malice  toward  the 
owner. 

In  the  case  of  BenneQeld  v.  State,  62  Ark. 
366,  35  S.  W.  700,  this  court  construed  the 
statute  as  amended,  and  held  that.  If  the 
killing  was  wrongfully  done,  the  fact  that 
there  was  no  malice  did  not  constitute  a  de- 
fense I  think  that  decision  was  correct.  The 
oplnlm  shows  that  the  court  bad  the  proper 
conception  of  the  effect  of  the  amendment  of 
the  old  statute,  which  made  the  offense  com- 
plete without  the  presence  of  malice  being 
shown.  This  amendment  made  the  statute 
the  same,  in  effect,  as  the  Illinois  statute, 
and  the  court  quoted  the  case  of  Snap  v. 
People,  19  m.  60,  68  Am.  Dec.  582,  in  sup- 
port of  its  conetusiona. 

Now  it  seems  to  me'  that  the  decision  In 
the  present  case  overruling  the  Bennefield 
Case  eliminated  the  amendment,  and  puts 
the  statute  back  as  it  stood  before  the  Legis- 
lature amended  It  The  old  statute  required, 
as  before  stated,  that  In  order  to  constitute 
an  offense  the  act  must  be  done  wtOx  malios 
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towftrd  tbe  owner.  The  amendment  provided 
Out  If  tbe  act  was  "wiUfnlly"  done,  either 
with  or  without  malice  toward  the  owner.  It 
was  an  offense.  "Willfally"  means  Inten- 
tional or  by  design — not  accidental  or  in- 
TOlnntary.  Aubrey  t.  State,  fl2  Ark.  368, 
3S  S.  W.  792;  8  Words  and  Phrases,  First 
Series,  p.  7468  et  seq. 

The  amaidment  also  provided  that.  If  the 
act  be  wantonly  done,  with  or  without  malice 
toward  the  owner,  it  constituted  an  otTense. 
Thus,  under  thejgtatute,  the  offense  Is  com- 
plete U  done  either  Intentionally  or  wantonly, 
either  with  or  without  malice  toward  the 
owner. 

In  the  iweaoit  case  appellant  admitted 
that  be  killed  the  dog,  and  that  he  did  so 
intentionally,  but  claimed  that  be  did  It  in 
order  to  protect  himself  from  the  dog's  at- 
tack. His  own  admission  having  brcmgbt 
talmBelf  within  the  terms  of  the  statute,  it 
devolved  on  him  to  show  that  he  killed  the 
dog  In  defense  of  his  own  penoa.  That  Is- 
sue was  dearly  submitted  to  tbe  Jury  in  an- 
other instruction.  Olie  state  was  not  requir- 
ed either  to  prove  malice  <a  to  negative  the 
anoellant's  plea  of  self-defaiae. 


WILLIS  et  al.  V.  MANN  CONST.  CO. 

(Supreme  Court  of  Tennessee.  Dec.  S,  1D21.) 

1.  Statutes  ®=3l38(2)— Act  amending  prior  set 
by  mere  refarenca  to  chapter  number  aid  year 
of  passage  held  veld. 

A  mere  reference  in  an  amendatory  act  to 
the  former  act  by  chapter  number  ud  year  of 
passage  does  not  comply  with  Const  art  2,  | 
IT,  reqvbing  a  recital  of  the  title  or  substance 
of  the  amended  law;  and  hence  Acts  1005,  e, 
414,  parporting  to  amend  Acts  1897,  c.  78, 
merely  referring  to  it  as  "chapter  78  of  the  Acts 
of  1897,"  is  void  for  failure  to  comply  there- 
with. 

2.  CemtltMtloaal  law  «:»244— Act  imposing  la. 
bereiV  lien  on  effects  of  corporations  and 
partMrships  only  held  atft  uaconstltutionaJ. 

Acts  1897,  e.  78.  and  Acts  188R,  c.  18,  im- 
posing  a  laborers'  lien  on  the  effects  of  corpo- 
rations and  partnerships  only,  held  not  uncon- 
."titutional  as  an  unlawful  discrimination  against 
omployeea  of  individuals,  who  have  a  free  and 
unembarrassed  rigbt  to  subject  their  employer's 
property  to  tbe  satisfaction  of  their  demands. 

3.  Assignments  ^=a52— Contractor's  eoatrot  of 
f  Bids  owing  It  held  to  defeat  alleged  equitable 

assignment  thereof. 

Where  road  commisaioners  on  each  pay  day 
paid  the  construction  contractor  for  all  worlc, 
which  in  turn  gave  its  own  checks  to  anbcon- 
tractors  for  amonots  due  them,  tbe  latter,  aft- 
er the  contractor's  insolvency,  had  no  prior 
daim  on  ita  funds  in  the  bands  of  the  commis- 
sioners by  resson  of  an  agreement  of  its  presi- 
dent to  appropriate  to  them  a  portion  of  such 
funds;  tbe  assignor's  retention  of  control  of 
the  fuD^B  being  fatal  to  tbe  claim  of  an  equita- 
ble assigniiient. 


4.  Asslgameats  «ss>57— 1>  aifcseace  of  notice  to 
oounty  of  eontraetor's  assignment  to  subcon- 
tractors of  amounts  due  It,  they  have  no  prior 
olaim  on  fnads  ia  eommlssloeer's  hands. 

In  the  absence  of  notice  to  the  county  of 
alleged  assignments  by  a  contractor  to  aub- 
coQtractora  of  amounts  received  from  the  com- 
miaaionera  for  the  coDstruotion  of  a  road,  nnch 
subcontractors  have  no  prior  claim  against 
such  funds,  after  the  coutraetor's  insolvency; 
an  assignment  of  a  chose  in  action  not  being 
complete  withent  notice  to  the  debtor. 

5.  MarahaMng  assets  and  secarttles  ^10— In- 
solvent contractor's  creditors  not  pestpenetf 
to  snboentractors  In  distribution  of  fnads  In 
hands  of  debtor  to  benefit  saretles  en  oen- 

traetor's  bond. 

Brokers,  to  whom  a  road  contractor  agreed 
to  pay  a  commission  on  the  sale  of  the  road 
bonds  by  the  county,  will  not  be  postponed  to 
subcontractors  In  distribution  of  funds  owed  to 
the  contractor  by  tbe  road  commissioners,  in 
order  to  benefit  the  sureties  on  the  omtractor^s 
bond  executed  in  accordance  wiUi  Thonv.- 
Shan.  Code,  SI  113Sa-1135e3.  nor  can  they 
force  tbe  subcontractors  to  look  first  to  the 
bond  and  deprive  the  sureties  of  the  benefit  of 
the  application  of  a  proportfooate  part  of  the 
funds  to  the  subconb'actors*  claims;  the  doc- 
trine of  marshaling  assets  not  being  mferceA 
to  tbe  prejudice  of  a  third  party. 

6.  Corporations  «=»547(3)— No  lien  on  aseeta 
of  Insolvent  corporation  whhth  had  oeased  te 
do  business  whan  attachment  tovM. 

Where,  at  the  time  creditors  of  a  road  eon- 
struction  company  levied  an  attadunent  on 
moneys  due  it  in  the  bands  of  ttie  oemity  road 
eommiasicmen,  It  was  inselnnt  and  had  p«r- 
manently  ceased  to  do  bnsliiess,  and  Its  eon- 
tract,  which  was  the  only  business  it  had,  had 
been  abandoned  or  taken  away  from  it,  such 
attachment  fixed  no  lien  on  its  assets,  which 
had  become  a  trust  fund  for  all  Its  creditora. 

7.  Corpomtleaa4=»S47(l}— Whereoorperatlen 
has  not  oommitted  act  of  insolvency  and'  was 
doing  business,  filing  hill  to  subject  assets  In 

'  hands  of  debtor  to  satisfaction  of  eredltors' 
olaim  fixed  no  lien  entitling  oomplalnuits  te 
priority. 

Since  a  lien  against  the  assets  of  a  corpo- 
ration may  be  fixed,  without  attachment  by  the 
fiting  of  a  bill  to  subject  funds  doe  it  in  the 
hands  of  a  third  party  to  the  satisfaction  of 
creditors'  claims  only  where  the  inherent  juris- 
diction o{  equity,  or  the  Jurisdiction  extended 
by  statutes,  such  a«  nomp.-Shan.  Code,  K 
6091-6097,  is  hivoked.  filing  such  a  bin  by  other 
than  judgment  creditors,  for  other  purposes 
thsn  to  set  aside  a  fraudulent  conveyance  or 
enforce  a  trust  or  lien,  does  not  fix  a  Uen  on 
the  assets  entitling  complainants  to  priority 
over  other  creditors  in  the  distribution  there- 
of, where  the  corporation  had  committed  no 
overt  act  of  insolvency  and  had  not  ceased  to 
do  business  at  such  time;  a  court  of  equity 
being  without  jurisdiotioa  to  subject  an  equita- 
ble interest  to  the  satisfacHon  of  a  purely  legal 
claim,  though  complainants,  under  Acts  1^7, 
c.  97,  may  recover  o^  their  debt  and  also  have 
an  attachment  of  such  assets  in  the  cbancerr 
court,  which  in  such  case  exerdacs  the  juris- 
diction of  a  court  of  law. 


^•For  otlwr  easss  sse  saaw  topic  asd  KSY-NUHBEB  la  sU  Ksy-NumMrBa  Digests  and  Ia«SKSB 


Digitized  by  Google 


Teim.) 


it.  Cra«tor»*  Mtt  •»!  —  IB  siMpI*  orMlttDn' 
uit  to  rauh  miiay*  hi  hMilt  of  MM  party 
kill  sf  tBtorpl«ad«r  titiri  SNStaJiikl*  u  |«ier- 
al  orsditon'.  bill. 
In  «  Boit  bj  A  simple  creditor  to  subiect- 
-Mumeym  In  tho  handa  of  county  road  commis* 
jiionera  to  the  ntfafaction  of  complaioanfa' 
daima  ai^lnat  a  road  eoostrttctioa  company, 
■wlud,  at  the  time  of  the  Mug  of  the  hUl,  had 
committed  no  overt  act  of  inaolTeney  and  had 
not  cesaed  to  do  bosineas,  so  that,  no  Ucn  belnc 
fixed,  comfriainanta  were  entitled  to  no  prefer- 
ence as  againat  subcontractors  to  whom  the, 
contractor  owed  money,  held,  that  the  subcon- 
tracton*  bUl  of  interpleader  should  be  sustain- 
ed as  a  genera]  eredltora*  bill,  In  order  to  re- 
BOTc  any  qucstloii  of  flie  conrfs  jurisdictiAn 
over  the  entira  amoant  of  the  fondB  in  coittm- 
▼ersy. 

Aroenl  Crom  Quurkji  Ckwrt;  .Greeoe 
Ooimt7 ;  Hal  H.  Hamea,  Obaaoellar. 

ActtoB  by  W.  W.  Winis  koA  another 
against  the  Mann  Oonatnibttoa  Gampany,  In 
lAlOi  nufoiis  oCbers  ttttamnetl.  From  a 
decree  adjodlcatiuK  the  li^ta  of  the  Tarimia 
parttea,  ccHnplalnuitB'  appeaL  '  RenvMd  la 
part,  and  rettanded,  with  directtona.  ■ 

Shonn.  Swlngje  A  Taylor,  of  Greeneville, 
and  Fowler  8c  Fowler,  of  Knoiville,  for  W. 
W.  Willis  and  another. 

Sasong  &  Biddle,  of  OreeneTlUe,  ani^  Gates, 
Smith  &  Tate^  of  KnoxviUe^  fi>r  Mann 
Const  Co. 

QBEEN,  3.  The  Uann  Construction  Com- 
pany entered  Into  a  contract  with  Greene 
ootmty,  throu^  the  county's  road  conuuls- 
sim^  to  construct  a  number  of  roads,  Involv- 
lag  an  espendltnre  of  about  $20(^000.  To 
obtain  money  for  this  purpose  Greene  coun- 
ty, nndo-  lei^atattve  authority,  Issued 
V20O,00O  of  txmds.  It  w«8  necessary  to  es^. 
Oteae  bonds  to  go  on  with  the  work,  and  the 
Uann  Construction  Company  was  vitally  in- 
terested in  Hds  sal^  so  the  oonstructjon 
company  oitored  Into  a  contract  with  W.  W. 
WnUs^  of  KnoxTlUe^  and  Caldwell  &  Ca,  of 
NaahTlIIe^  bond  brokers,  wtaercdiy  It  agreed 
to  pay  these  brokers  3  per  cent  of  the 
amount  realized  on  the  bonds  If  a  specified 
sale  was  made.  At  the  time  the  effort  was 
made  to  float  said  bonds,  the  market  was 
greatly  demoralized. 

me  teekos  sold  fiie  bonds  according  to 
contract,  but  the  Mann  Construction  Com- 
pany fiUled  to  pay  them. 

TUs  blU  was  filed  by  Willis  and  CaldweU 
*  Coi,  tn  wbldi  ttieiy  alleged  the  facta  above 
atatedt  and  further  set  out  that  thwe  was 
doetotbeconstractloo  company  from  Greene 
county  a  certain  sum  of  mmey  for  the  work 
done  by  flie  cMBtruction  company  and  Ita 
subcontractors  during  the  month  of  June, 
1920,  and  a  furth»  sum  heU  badfc  by  the 
cmmty  as  retainage  out  of  the  estimates  on 
the  whirte  w<nrk.  The  MU  was  filed  July  1, 
1920^  and  Bought  to  subjeok  the  June  esU- 
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mates  of  the  construction  coanpany  and  the 
retainage  in  the  hands  of  the  county  or  its 
road,  commlasloaera  to  the  satisfaction  of 
complainants'  dmand  against  the  construc- 
tion eonipkny.  An  injunction  was  obtained 
restraining  the  county  end  road  cosuntaslon- 
en  from  dlspostaig  of  these  funds.  The  biU 
contained  ottaw  avements  vhldi  will  be 
ootleed  latar. 

After  this  bm  wad  filed  a  number  of  pw- 
sous  having  daims  for  labw  done  for  the 
otnstmction  company  on  sold  roads  filed 
petitions  in  the  cause,  aaswthag  that  they 
were  eotltled  to  a  lien  and  a  prior  claim  on 
all  the  assets  of:tlie  oonstmcthm  ccmipany. 
Including  the  fund  above  mentioned,  under 
statutes  enacted  to  this  end. 

Certain  subcfmtractws  under  the  con- 
struction cfHhpany  filed  .  petitions,  avwrlng 
that  the  constrOctioo  company  had  made  to 
then!  equitable  asidguniHits  eX  the  greater 
part  of  the  aforesaid  funds  in  the  hands  of 
Ch%Mie^  county  or  Its  road  commissioners. 
I^ese  soboontraetors  also  sought  to  hold 
the  saretieB  upon  a  bond  which  the  Mann 
Oonstructlott  Company  had  executed  in  ac- 
cordaace  with  cihaptar  1S2  of  the  Acts  of 
1890  (Thompaon's  Kiannon's  Code,  H  llSQa- 
USSaS).  nils  bond  was  also  eonditlDncd  to 
save  Greene  county  harmless  from  any  dam- 
age by  reason'cf  the  cantractoE*B  deAnit 

Some  other  jan^M^fp^  were  filed  and  the 
coutroversiea  were  brought  to  lanie,  proof 
takcfflf  and  the  cause  heard  by  the  chancel- 
lor. He  found  tiutt  I3ke  Mann  Ooostroetlon 
Oompeny  was  an  insolvent  corporation  and 
gave  the  laborers  the  first  daim  on  the  funds 
In  the  hands  of  the  road  commlwdnners  and 
directed  that  the  balance  be  applied  on  the 
claims  of  the  suboontraetaEa,  and  Hiat  the 
subcontractors  have  a  decree  against  the 
surges  on  the  constmctlon,  company's  bend 
for  any  balance  remaining  due  to  them  after 
the  funds  in  the  hands  of  the  road  eunmiti- 
sloners  were  ezhausted. 

This  left  nothing  tor  the  complainants 
wnUa  and  Caldwell  &  Co.,  excq>t  a  judg- 
ment against  the  Mann  Construction  Com- 
pany. These  comiAainants,  and  these  alime, 
have  appealed  from  the  decree  of  tte  cban- 
cellcMT  and  assigned  errors  which  raise  a 
number  of  dose  questions. 

It  is  first  insisted  on  behalf  of  the  cc»d- 
Iflalnants  that  the  chancdior  erred  in  giving 
tin  hdmrera  a  prior  daim  on  the  funds  in 
the  hands-  of  the  road  commissioners.  The 
diancellor  based  his  action  on  our  statutes, 
wUdi  tmdertake  to  ivovide  a  Hen  In  faver 
of  labfwers  ttda  diaracter.  U  is  urged 
that  ttcse  statutes  are  unconstltatlonaL 

Olie  first  one  Is  dutptcr  18  of  the  Acts  <hC 
1888,  which  provides  a  lien  for  all  emidoyeee 
and  day  laborers  of  any  corporation  or  part- 
nerBh4>  on  tiie  coipavatitm  or  firm  invp^rty 
for  th^r  labor  and  swvlees. 

The  scope  of  this  lien  was  somewhat  ex- 
tended Iqp  an  amendment  to  the  act  <rf  IStt 
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eoDtalned  In  (diapter  78  of  ttie  Acts  (tf  1887. 
It  was  stlU  limited  by  tlie  Utter  set,  liow- 
ever,  to  employees  and  Utborws  of  crarpora- 
tions  and  pflrtnershlps. 

[1]  Gbapter  414  of  the  Acts  of  1905  nn- 
dtftoc^  to  amend  chapter  78  of  the  Acts  of 
1897  by-  exteodtng  ttili  Ilea  to  emidoyees  and 
laborers  of  IMlvidaals  engaged  In  mercan- 
tile lines  of  business.  The  only  referenoe 
coataliied  in  chapter  414  of  the  Acta  of  1906 
to  the  act  vblcii  It  undertocA  to  amend  was 
'Vdiapter  78  of  the  Acts  of  1897."  The  act 
of  190S  did  not,  In  its  avtioa  or  otharwiseh 
recite  the  title  or  substance  of  the  law  to  be 
repealed,  revised,  or  amended.  A  mere  ref- 
eroice  to  a  former  act  propoaed  to  be  re- 
pealed or  amended  by  chapter  number  and 
year  of  pasaage  Is  not  a  anfllclait  cmdi^- 
ance  wlttt  section  17  ot  article  2  <Mt  the  Con> 
stltatiott.  Memphis  Street  BsUway  ▼..Stat^ 
110  Tenn.  606,  75  S.  W.  780;  Burnett  t. 
mmm,  87  Tbnn.  124, 10  a  W.  194. 

This  defect  in  chapter  414  of  ttie  Acts  of 

1905  was  pointed  out  by  tbls  eourt  in  Drofl 
Go.  T.  Btone^  129  Tenn.  008.  107  a  W.  894^ 
The  act  was  not  there  adjudged  to  be  un- 
emstltatiaial  because  moA  a  lodgment  was 
not  neoessarr  to  the  dMlrion  of  the  case 
before  the  court  The  qnesdon  Is  dlrocUy 
presented  to  ns,  howerer,  and  we  sre  con- 
strained to  hold  dmrtier  414  of  the  Ads  ot 

1906  to  be  nnconstltutlonal  and  void  tor  the 
reasons  stated. 

[2]  O^ls,  howerer,  leaves  diapter  T&  ot 
the  Acts  of  1807  and  Oiapta  18  of  the  Acts 
of  1888  to  be  c(»isldered.  It  Is  argued  tJiat 
these  acts  are  unconstitutional,  because  they 
only  undertake  to  impose  this  laborers'  lien 
upon  the  effects  of  corporattons  and  part- 
nerships and  not  upco  the  effects  of  individ- 
uals Kigaged  in  business.  It  is  said  that 
this  is  an  unlawful  dlserlmlnatlm,  and  that 
chapter  414  of  the  Acts  of  1906  was  enacted 
to  remedy  this  situation. 

Statutes  glTlng  to  laborws  of  corporations 
a  lien  on  the  corporate  effects  for  their 
services  are  quite  common  and  have  been 
uniformly  sustained.  This  classification 
rests  on  a  reasonable  basis.  14  A.  0.  J. 
l<m,  and  cases  dted.  We  think  likewise  a 
statute  whl<^  gives  a  lien  to  laborers  of 
partnerships  and  not  to  indlvlduala  may  be 
upheld. 

The  laborer  employed  by  an  individual,  or 
any  creditor  of  an  individual,  has  a  free  and 
unembarrassed  right  to  subject  all  the  prop- 
erty of  that  Individual  to  the  satisfaction  of 
his  demand.  On  the  other  hand,  the  laborer 
or  creditor  of  a  partnership  does  not  have 
such  a  right  to  go  upon  the  Individual  assets 
of  the  m«nbers  of  the  firm.  He  is  postponed 
in  that  respect  to  tiie  claims  of  the  Individ- 
ual creditors  of  the  partners.  His  only  clear 
and  unembarrassed  right  is  against  the 
partnership  assets  or  property. 

These  drcamstances,  we  think,  furnish  a 
msonabls  basis  for  distinction  betwesn  a 


partnership  in  bK^os  and  an  Indtrldual 
in  business  and  between  the  laborws  and 
employees  of  the  <aie  and  of  the  otb^. 

It  follows  that  the  diancellor  was  correct 
in  awarding  to  the  labwm  a  prior  daim 
on  the  ass^  ot  Qie  Mann  Gonstructlo& 
Company. 

[3]  The  subcMitractors  claim  that  they  are 
entitled  to  the  next  dalm  upon  ^  afinesaid 
funds  by  reason  at  an  equitable  sarigninwit 
of  snCh  funds  pro  tanto,  which  they  say  was 
fnade  to  them  by  the  Mann  Oonstmetlon 
Company. 

Under  skillfnl  questlonins  by  their  ooun- 
sel,  these  subcontractors  made  out  a  sem- 
blance of  an  agreement  on  the  part  of  the 
president  (tf  the  ccmstractlon  company  to 
aK>ropx1ate  to  than  a  pcnilon  of  the  funds 
to  be  paid  Qw  cosstmcticni  company  by  the 
road  oconmiBSlonen.  Tbo  agresment  wiUi 
all  these  subcontractors  was  that  they 
should  do  the  work  let  to  them  at  the  sam» 
prices  wbliA  the  censtnictlon  onspany  ms 
to  recdre  tnm  the  county,  leas  8  pw  cent 
It  was  the  custom  oa  eacU  pay  day  for  the 
commissioners  to  pay  the  construction  com- 
pany tba  amount  of  the  estimates  for'  the 
previous  month,  less  Oie  stipulated  retahi- 
age,  and  the  construction  company  In  turn, 
on  or  about  the  same  day,  gave  Ito  own 
checks  to  the  subamtractors  for  the  sererat 
amounts  due  them. 

No  written  asslgnmoits  were  mads  In  fa- 
vw  of  Uiese  subcontractovs,  nor  do  we  Oiink 
the  proof  Is  snffidoit  to  rihow  parol  ssslgn- 
ments. 

Under  the  general  rule,  it  Is  fatal  to  the 
dalm  of  an  equitable  assignment  if  ttte  asfdgn- 
or  retains  tfny  control  of  the  subject  of  the 
assignment  6  G  J.  012.  In  this  case  the 
assignor  did  retain  control  and  got  the  es- 
timates each  month  itself,  and  thereafter 
paid  ont  to  ttie  subcontractors  what  was  due 
them. 

[4]  Moreover,  in  Tennessee,  an  assignment 
of  a  chose  in  action  Is  not  complete  without 
notice  of  the  assignment  to  the  debtw.  This 
is  contrary  to  the  rule  in  some  jurisdlotionB, 
but  is  in  accord  with  the  English  rule  as 
well  as  the  rule  prevailing  In  certain  states 
of  the  Union.  Speaking  on  this  subject,  this 
court  said: 

"The  latter  ws  eonafder  as  the  nore  reasona- 
ble and  safe  practical  rule,  and  have  according- 
ly held,  on  more  than  one  occasion,  that  the 
sseignmeDt  of  a  chose  in  action  is  not  complete, 
BO  as  to  vest  the  title  absolutely  In  the  as- 
signee, until  notice  of  tba  assignment  to  ths 
debtor;  and  this  not  only  as  regards  the  debtor, 
bnt  likewise  as  to  third  persons.  And,  there- 
fore, as  between  Buccessive  pnrdiasers  or  aa- 
signees  of  a  chose  in  action,  he  is  entitled  to 
preference  who  first  gives  notice  to  the  debtor, 
although  his  assignment  be  subsequent  to  that 
of  the  other.  To  perfect  the  assignment,  not 
merely  as  against  the  debtor,  bat  also  as 
against  creditors  and  anbeequent  bona  fide  pur- 
chasers, notice  must  be  given.  Hence  it  fd- 
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lows  that  an  atUdunti^  by  a  creditor,  in  th« 
period  intervenioc  between  the  assisoment  and 
the  notice,  will  have  preference."  Qodfelter  t. 
Cez.  S3  TeuL  (1  Sneed)  830,  80  Am.  Dec.  IST. 

TUa  rale  applies  to  the  tnMtee  ot  «Qiiita- 
Ua  Inteceata.  Mot  to  wnlCBmeiitB  of  Beg»> 
tiable  instramenta  or  InstnuneDts  aartgaMe 
tj  law  BO  as  to  paaa  tbe  lecal  Intereat  and  ear 
title  the  assignee  to  sue  in  his  own  name. 
Uutaal  Pn»teetl<Hi  Ids.  Ga  r.  HamiltOQ  & 
Oonun,  87  tean.  (5  SneedO  209. 

dodftttar  T.  On  has  been  onudataiUy  fol- 
lowed. S<mM  oC  the  cases  are  Lanbretb  & 
Go.  T.  COaik  *  Brown,  57  Tenn.  UO  HeisID 
82;  Dews  t.  Olwlll,  Bs'r,  62  Tenn.  (8  Baxt) 
432;  Fllckey  v.  Looey.  63  Temi.  (4  Bazc) 
169;  Cbtee  t.  Baxter,  97  Tenn.  448,  87  S.  W. 
219;  Dillingbam  t.  Insurance  Co.,  120  Tenn. 
802,  106  8.  W.  1148,  16      K.  A.  (N.  S»  220. 

In  McGuffey  t.  Johnson,  77  Tenn.  <9  Lea) 
066,  the  approiviation  was  to  be  made  out  <tf 
the  proceeds  ot  a  note  whoi  collected.  Mc- 
Guffey was  directed  to  get  the  note  out  of  the 
bank  where  It  had  been  left  for  collection, 
tBd  "had  Instructions"  to  apply  the  proceeds 
aa  claimed  by  the  assignee.  Under  the  facts 
of  tblB  case  McGuffey  was  the  debtor,  or  was 
to  become  the  assignor's  debtor,  and  there 
was  an  admlsslni  tnnn  him  notice  as 
aforesaid. 

Wharton  v.  Lavender,  82  Tenn.  (14  Lea) 
178,  and  Ckudgington  t.  Hogan,  105  Tenn. 
448,  68  S.  W.  642,  were  unusnal  cases  in 
whldi  the  equitable  appropriation  had  al- 
ready been  made  before  any  question  was 
raised. 

We  think  none  of  our  eases  departs  at  all 
from  the  rule  of  Clodfelter  v.  Cox,  and  in  the 
case  btfore  us  there  is  no  pretense  that  uo- 
tiee  of  these  alleged  aaslgnmaitB  to  tlw  anb- 
oontcactm  was  ever  given  to  Oroano  oonn^ 
or  to  the  road  commissioners. 

It  follows,  therefore,  that  these  alleged  as- 
algnments,  in  no  aq>ect  of  the  case,  bad  been 
pnfected  so  as  to  give  to  the  anbcontraictom 
a  prior  claim  aa  ttie  funds  InvolTed  at  the 
time  the  rompTainants  filed  their  blU. 

[i]  The  <dMncellor  heid  that  tliere  was  no 
aviitable  assignment,  but  Cor  aomo  leason 
thought  the  sidioontractitts  were  wtitled  to 
readt  these  funds  before  complainants  In  or- 
der to  work  out  some  supposed  equity  of  the 
auretiee  on  the  general  contractor's  bond. 
He  Bi^gested  that  these  sureties  were  en- 
titled  to  compel  the  subcontractors  to  exhaust 
the  funds  In  controversy  before  coming  on 
the  laretlee,  and  that  the  sureties  were  en- 
titled to  keep  the  complainants  off  this  fimd 
antU  the  suboontractors  had  exhausted  it 

Ve  are  unable  to  see  any  basis  for  this 
idea.  This  Is  no  caae  for  marshaling  as- 
■et&  Tba  complainants  have  bnt  one  fund  to 
whidi  they  may  look,  to  wit,  the  fund  In  the 
hands  of  the  road  commissioners.  We  see  no 
reason  why  complainants  should  be  postponed 
to  the  anbamtractoBs  in  the  distribution  of 


tlMM  finis  In  Older  to  iMMtt  tte  smtlsft  OA 
the  genscal  contactox'B  bond.  On  ttie  otber 
hand,  tbe  gmnplalnants  cannot  fona  the  sob^ 
oontractors  to  look  first  to  the  bend  and  de- 
prive the  sureties  of  tbe  general  ooutzactM' 
<a  tiie  bentf  t  of  tbe  application  of  a  propor- 
tlooato  part  of  tiieae  funds  to  the  subow- 
trectois'  claims. 

TbB  doctrine  of  maraihaUng  of  assets  is 
purely  equitable,  and  wtU  not  be  mforced  to 
the  prejudice  <tf  a  third  party.  Gilliam  v. 
UcCormack.  85  Tenn.  607,  4  8.  W.  62L 

Galllher  v.  Galliber,  78  Tenn.  ao  Lea)  28, 
Is  not  In  point  The  creditor  thwe  had  two- 
secnrlties,  and  a  8ubrogatl<m  was  worked  out 
In  favor  ot  a  surety  which  did  not  affect  the 
creditor's  rights. 

[6]  We  are  therefore  of  opinion  that  the 
subcontractors  had  no  prior  claim  on  the 
funds  in  the  hands  of  the  road  commisslou- 
ers,  and  the  question  then  remains  whether 
these  funds  shall  be  divided  ratably  between 
the  complainants  and  the  subcontractors,  or 
whether  the  subomtractors  must  be  post- 
[>ODed  to  the  complalnanta 

This  depends  on  whether  tbe  Mann  Con- 
struction Company  wag  a  going  concern  at 
tbe  time  complainants  tried  to  fix  a  lien  on  its 
assets,  or  whether  said  corporation  had 
reached  a  stage  where  its  assets  were  a  trast 
fund  for  the  benefit  of  all  its  creditors. 

This  question  is  Involved  In  much  difficulty. 
The  complainants'  bill  herein  was  filed  July 
1,  1^0.  No  attachment  however,  was  levied, 
on  the  assets  of  the  construction  company 
untU  July  12,  1020. 

The  proof  shows  that  Mr.  Horace  Mann, 
tbe  presidait  of  the  construction  cnnpany,. 
left  Greene  county  prior  to  July  Ist  The  cor- 
pcnatton  had  be^  engaged  in  road  work  la 
that  CDimtgr  for  about  two  years,  and  main- 
tained its  ofilce  and  sitos  in  said  county.  The 
bill  charges  that  the  corporation  bad  no  other 
asset  except  Its  oontntct  with  Greene  couni^, 
and  that  the  complainants  had  no  other 
means  of  satisfying  th^  demands  except  by 
subjectton  of  the  funds  in  tba  hands  of  ttw 
road  commisstonerSb  The  blU  further  avers 
that  it  was  the  purpose  of  the  cotporatkm  to 
defeat  the  collection  ot  the  OHnidainants' 
daim,  and  that  the  corporation  was  "In  a 
failing  condltiMi  and  that  its  failure  Is  im- 
minent and  impending."  It  was  further 
stated  that  the  oorporatlon  was  about  to 
abandon  Its  contract  with  Ore^e  county  or  to 
be  discharged  therefrom,  and  that  the  work 
done  in  June,  1020,  would  t>e  the  last  work 
done  under  the  contract  It  was  reiterated 
that  tbe  oonstruction  company  had  no  otha 
asset  except  this  contract  and  what  was  comr 
log  to  it  thereunder. 

Before  the  bill  was  filed,  and  during  the 
month  of  June,  1920,  it  seems  that  the  sub- 
contractors were  all  pursuing  their  work  un- 
der the^  contracts  with  tbe  construction  com- 
pany; that  the  owstmctton  company  was 
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dolag  K»n«  woA  dteeetly;  and  that  its  aec- 
retary  was  in  its  office  In  Oreetoe  county. 
TliingB  seemed  to  be  going  on  about  aa  nsoaL 

TboenrideneeisnotTery  dear,  but  we  gather 
ftromtbezeeoEdtbat  after  the  blQwaa  filed  no 
further  work  was  done  by  the  Mann  Construc- 
tion Company  directly.  The  esttmateti  for 
June  were  taken  up  by  tlie  oonnty'a  mglneer 
on  July  8d,  and  some  payments  were  made  by 
agreement  of  attorneys.  Tbweafter,  as  the 
record  Indicates,  while  estimates  wer»  taken 
up  by  the  Miglneer'ln  Uie  name  of  the  con- 
Mtrucllon  company,  the  subcontractors  were 
paid  directly  by  the  county,  and  vec^red  the 
fun  amount  that  would  have  gone  to  the  con- 
struction company.  It  has  been  heretofore 
stated  that  the  subcontractors  had  been  re- 
ceiving a  smaller  amount  from  the  construc- 
tion company  than  the  construction  company 
recelTed  from  the  county. 

So  we  think  Uiat  after  July  3d,  and  certain- 
ly after  July  10th,  the  Mann  Construction 
Company  had  permanently  ceased  to  do  busi- 
ness. According  to  the  bill,  the  only  business 
It  had  was  this  Greene  county  contract,  and 
this  contract  bad  been  abandoned  by  It  or 
taken  away  from  It 

On  July  12th  Judge  Lindsay,  attorney 
for  the  Mann  Construction  Company,  ap- 
peared before  the  road  commissioners  and  an- 
nounced that  bis  client  was  insolvent  and 
could  not  go  on  with  the  contract 

Its  president  had  gone,  It  had  ceased  to 
work,  its  only  contract  was  lost,  and  Its  only 
asset,  according  to  the  bill,  was  tied  up. 

This  was  the  altuatiOQ  on  July  12,  1920, 
when  the  complainants  levied  their  attach- 
ment. At  ttiat  time  the  assets  of  the  corpora- 
Oon  had  become  a  trust  fund  tor  all  Its  credi- 
tor^ by  reason  of  its  cessation  of  business, 
and  complainants'  attachment  could  fix  no 
lien  on  such  assets.  Memphis  Barrti  Oo.  r. 
Ward.  SO  Tenn.  ITT,  42  S.  W.  IS,  6S  Am.  St 
Rep.  SZS,  and  cases  therein  reviewed. 

[r]  On  July  1st,  however, '  when  the  oom- 
plalnanti^  bin  was  filed,  we  do  not  think, 
under  the  proof,  that  ttte  corpM-athm  had 
eommltted  an  overt  act  of  InsolTeney  or  had 
ceased  to  do  business.  If  ttie  filing  of  the 
un  herein  fixed  a  lien  on  tlie  corporate  as- 
sets, thai  the  complainants  ax«  entiQed  to  the 
braeflt  thereof. 

We  think,  however,  no  lien  was  fixed  by  the 
filing  of  the  bill.  There  are  a  class  of  cases 
in  which  a  bill  filed  to  reach  specific  property 
does  fix  a  lien  without  attachment 

This,  however,  Is  not  one  of  them.  Com- 
plainants are  not  judgment  creditors.  They 
do  not  seek  to  set  aside  a  fraudulent  con- 
veyance, nor  do  they  show  any  trust  In  the 
property  sought  to  be  reached,  nor  any  lien 
in  their  favor.  It  la  only  In  some  such  case, 
where  the  Inherent  Jurisdiction  of  equity,  or 
the  jurisdiction  extended  by  statutes,  as 


miompeon'B  Shannon's  Odds,  H  6091-0097,  is 
invoked,  tliat  a  lien  Is  fixed  by  the  filing  of 
the  bill.  McKeldln  v.  Oouldy,  91  Tenn.  OTT. 
20  a.  W.  231. 

The  complaiimnts'  demand  la  purely  legal, 
and  a  court  of  equl^  is  wiOout  JurisdlctlOK 
to  aid  fima  to  subject  an  equitable  laterest 
to  satisfaction  of  their  dafan.  McKddln  v. 
Oouldy,  npim. 

They  may  recover  on  their  debt,  and,  If 
tbelr  UU  shows  legai  grounds,  may  taAV»  am 
attachment  on  the  property  soogtat  to  be 
reaidiea— utf  In  tba  Aaneery  court  since  the 
Acta  ct  1877,  c.  97.  b  such  case,  however, 
tiw  elmacery  eonxt  is  exercfadng  Om  Jortadle- 
tloB  at  a  court  of  law,  and  the'  Uen  on  the 
property  pursued  accrues  from  the  l«fvy  of 
the  attatiunoit.  Allen  v.  Oinuand,  74  Tenn. 
(0  Lea)  021 ;  UdCeldta  v.  Oouldy.  supra. 

So  it  followB  that  tiie  eomplafnants  and  fhe 
sid>oiHitractorB  are  oitiUed  to  share  ratably  in 
the'  assets  of  the  construction  company.  It 
Is  not  denied  that  the  subcontractors  are  en- 
titled to  judgment  for  any  deficiency  after  the 
application  of  their  share  of  the  assets  of 
the  c<Histniction  company  to  their  claims 
against  tihe  sureties  on  the  general  contrac- 
tor's bond. 

[S]  Tt»  petition  oi  the  subcontractm  ffled 
herein  prays  among  other  things,  that  their 
bill  be  sustained  as  a  general  creditor's  bill. 
In  order  to  remove  any  question  of  the  Jmls- 
diction  of  the  court  over  the  entire  amount 
of  tb»  funds  in  controversy,  this  sbonld  bave 
been  done,  and  it  Is  now  so  ordered. 

This  cause  will  be  remanded  and  the  court 
b^w  will  take  Into  its  ctistody  the  funds 
in  the  hands  of  Greene  county  or  its  road  c<Hn- 
missioners  which  may  be  due  to  the  Mann 
Construction  Cinnpany,  and  the  court  wlU 
also  take  Into  Its  custody  any  other  asseta  ct 
said  corpcoatlon  fliat  may  appear.  Publlca- 
tlOD  will  be  ordwed  dtrectlng  creditiHs  to 
file  UieiT  claims  and  other  appropriate  pro- 
ceedings bad  aa  in  a  general  creditor's  suit. 
The  daims  that  have  been  herein  aasorted 
against  flie  Hann  Construction  Company  will 
be  treated  as  claims  proven  and  filed,  unless 
upon  cause  shown  the  chancellor  shonUI  be 
of  oidnion  that  the  vaUdi^  of  any  of  them 
required  farther  Investlgatim. 

The  fundi  thus  realised  will  be  ap^led  first 
to  the  payment  of  the  laborers*  daims  and 
then  distributed  tataMy  among  comi^ainants, 
the  subctmtractors,  and  other  creditors  of  the 
Mann  CMistructlon  Company. 

The  efforts  of  all  of  the  counsel  have  here- 
tofore been  exerted  so  exclnsively  Id  behalf  of 
their  own  dlents,  for  services  so  far  ren- 
dered, each  counsel  must  look  to  his  own 
cUent  for  compensation.  The  court  costs  so 
fttr  accrued  will  be  paid  out  of  the  funds 
CMuing  into  the  hands  of  the  court  herein. 
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(Supmne  Court  of  Missoarf,  In  Banc.  Nor.  80, 
1921.   Motion  for  BehMiinr  Withdrawn 
Dee.  80, 1921.) 

I.  AoUoa  «»22  —  DIsOietiol  between  eqtfty 
ni  law. 

Hie  distinction  between  lav  and  eqoi^  doep 
DOtSe  in  the  form  of  the  action,  whatever  that 
form  ma7  be,  hot  muHt  lie  in  the  nature  of  the 
remedy  MOKht,  and  wherever  the  etatate  au- 
thoriKs  equitable  relief  as  an  inddent  to  the 
ultimata  ri^^  tiie  action  it,  to  tiiat  extent, 
eqidtable. 

Z  Soqaaalrattoa  ^a>l3— Property  la  pwteettea 
ef  eaart  aiay  ba  apprapriatod  ta  paryoaM  of 
sitt. 

Where  property  soaght  to  be  broa^t  Into 
eoort  and  subjected  to  its  custody  and  disposi- 
tion is  in  the  possesrion  or  under  the  control  of 
one  not  a  par^  to  tiie  principal  proeeedln;,  the 
proeen  for  that  purpose  by  wbldi  he  is  brought 
in  Is,  to  that  extant,  an  faidependent  suit,  but 
when  tiie  property  is  already  In  coart  or  ia 
possession  of  tiie  complainant,  such  process  is 
often  annecessary,  and  the  court  wfll  appropri- 
ate it  to  the  purposes  of  the  snit  as  Justice  and 
equity  Bay  raqulre. 

3.  Dlraroa  «s>244— Boatf  Wei  la  taparata  ml»* 
teaaaoa  aatt  held  ta  staad  In  Uau  of  property 
wMofe  aa«M  be  decreed  as  ailBaay. 

Whero  action  wan  brought  for  separate 
maintenance,  and  Incidental  thereto  seqnestrm- 
tioD  proceedings  were  brought  ag^net  father 
of  defendant  husband  by  reason  of  fraudulent 
conreyance  of  property  to  Hie  fatbw,  and  the 
latter  was  required  to  file  a  bond  in  court  to 
■eeura  payment  ot  amovat  dwerted  for  SBaiBt»> 
nance  of  wife,  and  thereafter  the  wife  brought 
action  for  divorce,  the  bond  could  be  treated  as 
an  asset  of  the  husband  and  as  standing  in  lieu 
of  the  property  out  (tf  which  the  plaintiff  was 
entitled  to  make  whatever  sum  might  be  decreed 
to  her  aa  alimony  upon  the  entry  of  a  decree  of 
divorce;  the  varloas  decrees  having  provided 
for  an>Ii<^tianB  Cor  modiflcationB,  in  view  of 
&ev.  St.  190»,  II  2871.  287%  2S7&,  62a& 

Oravea,  David  B.  Blair,  and  Elder.  33.,  dl«- 
•entlnf. 

Appeal  from  St  Louis  Olicalt  Coaxt;  WH- 
Uan  T.  Jonaa^  Jodga 

Acttona  by  SaUi  M.  PUSkxl  l^ainst  Freder- 
ick J.  Flckel  for  divorce,  Sar  aepanUe  main- 
teaanee  tax  aSSmaay,  and  for  seaaestratlnn  of 
nsncta  Jadgments  for  plaintiff,  and  the  da- 
fondant  aiveala.  Affirmed. 

Abbott,  Fanntleroyt  Gnllfln  ft  SJdvrards,  of 
St.  IfooU;  for  appelant. 

Bandolpb  Jjangblta,  of  8t  Louis,  for  re- 
spondent 

BBOWN,  C  Tbls  court  baa  become  fa- 
miUar  with  tbeae  cases  In  tbair  diffwent  a»- 


FIOKEL  V.  PIOKBL  967 
(Hf  aw.) 

pects  in  P16kel  t.  PldDd,  243  Mo.  641.  147  S. 
W.  1069;  Pl(^el  v.  Pick^  2S1  Mo.  m,  158  S. 
W.  8;  Pldcel  v.  Pldcel,  269  Mo.  202,  168  S. 
W.  609;  in  which  it  has  had  occasional  re- 
lief from  the  St  Louis  Court  of  Appeals  lu 
Plckel  V.  Plckel,  176  Mo.  App.  673,  159  S.  W. 
774 ;  Plckel  v.  Plckel,  176  Mo.  714, 159  S.  W. 
775;  Plckel  v.  Pickel,  179  S.  W.  949.  The 
facts  are  bo  fully  spread  npcm  the  records  of 
these  courts  as  to  simplify  the  task  -if  restat- 
ing them.  Although  counsel  for  respondent 
appeared  and  favored  us  n'ith  oral  argument 
at  the  hearing,  it  was  suggested  that  financial 
considerations  had  prevented  the  filing  of  a 
brief  for  their  client,  so  tliat  we  must  r^ 
entirely  upon  the  printed  abstract  and  brief 
of  appellant  together  with  such  recollection 
as  we  have  of  the  oral  argument  to  assist  us 
in  the  formulation  of  our  views. 

The  first  of  these  cases  (No.  2114^  la  a 
proceeding  In  the  St  Louis  Circuit  Ooort. 
under  our  statute,  for  divorce  and  alimony. 
The  second  QJo.  21147)  la  for  the  8(T)arate 
maintenance  of  the  wife  and  cblld.  also  under 
our  statute.  Section  829S,  R.  S.  190a  Thels- 
anea  are  so  Interwoven  that  they  win  be 
treated  sa  integral  puts  of  our  case. 

The  malntaance  gase  vras  Institated  In  the 
St  liouls  dxcnlt  coort  by  reepondent  on  Oc- 
tober 20,  1910.  An  amended  petiUon  was 
filed  Febmair  12,  1911.  It  efaargea:  (1) 
AbanAannunt;  ^  haUtiml  dnmkenneea ; 
^  ornet  and  barbanms  treatment  such  as 
to  endanger  her  life;  (4)  sudi  indignities  as 
to  rendei;  her  condition  intolerable.  It  states 
that  the  parties  were  married  on  Septembcor 
1,  1901;  that  on  September  13.  1905,  a  son, 
Frederick  J.  Pickel,  Jr.,  was  born  to  th«D ; 
that  she  continued  to  live  with  ber  husband 
in  St  Louis  nnttl  her  abandonment  In  1910, 
since  whlc*  sbe  and  the  child  have  lived  with 
her  mother  In  Chicago,  and  were  ^itirely 
wlthbnt  means  of  support  while  defendant 
was  possessed  of  ample  property  and  means, 
from  whl<dt  be  derived  a  large  InccnneL  It 
dosed  with  tbB  following  prayer : 

"Wherefore  plaintiff  prays  the  court  to  order 
and  adjudge  such  support  and  maintenance  to 
be  provided  for  her  and  her  said  child  b;  such 
Carriage  out.  of  defendant's  property,  and  for 
sneh  time  as  the  nature  of  the  case  and  the 
drcntistanees  of  the  parties  aluU  require,  and 
from  time  to  time  to  make  anch  further  orders 
toncbing  the  same  as  sbaU  ba  put,  and  to  en- 
force its  judgment  by  execation,  sequestration 
of  defendant's  property,  or  by  inch  other  law- 
ful means  as  are  in  aceordanca  with  the  prac- 
tice of  the  court 

"Plaimdff  fortiier  prars  the  court  to  make  an 
order  on  the  defendant  to  pay  to  the  plaintiff 
a  gross  sum  to  cover  the  ezpenses  of  prose- 
cuting this  suit  Induding  a  reasonable  fee  for 
her  attorney,  to  be  determined  b;  the  court  up- 
on the  final  hearing  hereof,  and  a  monthly  al- 
lowance sufficient  to  support  herself  and  her 
chlU  during  the  peadeiiGy  of  this  suit  Halnttf 


^KiWtr  oQier  eaiM  see  same  toplo  aaii  ICBY-JjUMBEB  in  all  Key-Nambwa  DlgeeU  sad  ladAea 
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■Bks  an  fnrthw  ud  pnvw  idltt  Iftdodtng  th« 
coata  «t  tUa  eaoaa.** 

Tbe  defendant  answered  on  Mardi  1,  1911, 
by  general  denial  and  "recriminatory  mat- 
ter," not  Btated  in  the  record.  On  the  ISth 
of  the  same  month  a  decree  was  entered, 
finding  that  the  plaintiff  bad,  without  good 
cause,  abandoned  the  plaintiff,  and  refused 
and  neglected  to  maintahi  and  provide  for 
her,  and  that  she  was  entitled  to  maintenance 
for  herself  and  diUd,  and  decreeing  mainte- 
nance at  the  rate  of  $100  per  month,  beginning 
April  1,  1911.  The  court  also,  by  the  terms 
of  Hie  decree  retained  JurlBdictlon,  with 
leave  to  the  parties  to  atqi^ly  from  time  to 
time  tor  audi  aupplmental  orders  as  might 
be  necessary  to  protect  the  llgbta  of  the  {or^ 
tiea  under  tbe  decree^  aucb  reserved  Jorla- 
dlction  to  continue  until  the  further  order  of 
the  court  It  also  reserved  Jurisdiction  for 
the  purpose  of  fixing  compensation  of  tdaln- 
tUTs  attorneys.  Tbe  decree  concluded  as  fol^ 
lows: 

"Tbe  ordsr  of  tbe  court,  hervtofore  mada  here 
on  November  6,  IQIO,  shall  govern  the  payments 
of  money  due  from  tiie  defendant  to  the  plain- 
tiff to  and  indnding  tbe  instaHment  of  $40  to  be- 
come dne  thereunder  o&  Uarch  1*  1911,  but 
from  and  after  said  date  no  farther  money  shall 
be  dae  from  defendant  to  plafaitiff  under  said 
order  of  November  5, 1910,  and  said  order  shall 
be  deemed  to  be  merged  in  this  decree  ap  of  the 
date  of  AprQ  1, 1911,  but  nevertheless  shall  re- 
main in  full  force  and  effect  ai  to  all  moneys 
due  prior  to  that  date,  and  as  to  all  proceedings 
had  or  taken  by  the  plaintiff  to  collect  tbe  same 
or  any  part  theret^** 

Thia  decree  was  rendered  in  division  No. 
3  of  the  St.  Ixmis  circuit  court,  in  which  the 
proceeding  was  pemllng.  Afterwards,  there 
be4ng  several  Inatallments  <^  the  maintenance 
allowed  by  said  decree  due  and  unpaid,  and 
executions  therefor  having  been  returned  un- 
satisfled,  a  petition  was  filed  by  the  plaintiff 
to  mbject  certain  stodu  oC  Uie  value  ot  *%t 
least'  $12,025  claimed  1^  ber  to  be  the  prop- 
ertj  of  rrederldc  Pldcel,  tbe  defeodaiu.  and 
to  have  been  transferred  by  him  to  William 
Plckel,  his  father,  to  defiraud  his  creditors, 
and  particularly  the  plaintiff.  TblA  proceed- 
ing, which  is  called  In  the  record  the  seques- 
tration BOit,  went  to  final  Judgment  In  the 
St  Louis  circolt  court  in  plaintiff's  favor. 
By  Its  decree  tbe  court  found  and  held  that 
certain  sums  were  due  from  defendant  to 
plaintiff  under  certain  orders  and  decrees  ren- 
dered in  the  maintenance  suit  hut  from 
whidi  no  aifieal  had  been  taken ;  that  this 
defendant  was  insolvent  except  as  to  the 
property  Involved  in  said  proceeding,  consist- 
ing of  stocks  valued  by  the  court  at  at  least 
$12,025 ;  that  these  had  been  transferred  to 
the  defendant  William  Plckel  by  plaintiff 
with  the  design  and  Intenticm  of  hindering, 
delayiQ&  and  defrauding  the  plaintiff  of  the 


moneys  to  become  due  her  under  woA  orders 
and  JndSDuntB«f  the  courts  as  mliflst  be  ren- 
dered in  litigation  then  coutemplated,  and 
tor  the  purpose  of  enohUng  tbe  dtfendant 
Frederick  J.  FlcfcBl  to  eeenpe  lils  lasol  ob- 
UgatioB  to  take  care  of  and  provide  for  his 
wife  and  diild,  and  that  said  transfers  were 
fraudulent  and  T<4d.  Xhe  decree  11m  pro- 
ceeds as  follows: 

"(6)  niat  the  defendant  William  Pfckel  may, 
within  10  days  from  the  date  hereof,  pay  the 
plamtiff  all  moneys  due  to  her  under  the  afore- 
said orders  and  judgments  of  tbe  said  courts, 
and  unpaid,  as  heretofore  found  in  paragraph 
1  hereof,  with  interest  on  all  from  the  date  of 
the  maturity  of  each  iostaUmeDt  until  paid,  and 
also  the  eeha  heiaaf,  and  the  attran«y*8  fee 
lierein  allowed,  and  mayf  within  said  tiine,  exe- 
cute and  deliver  to  the  plaintiff  his  bond,  in  the 
foil  and  just  aura  of  $10,000,  in  due  form,  the 
form  and  security  to  be  approved  by  tbe  court, 
conditional  for  the  payment  by  him  to  the  plain- 
tiff of  all  moneys  to  become  due  to  ber  hereaft- 
er under  the  said  final  decree  of  March  15, 1911, 
and  under  such  modifications  thereof,  or  orders 
supplemental  thereto,  as  msy  be  made  from 
time  to  time  by  the  court  having  juriadiction  of 
the  canae  wherein  the  same  is  entered. 

"(6)  U  the  aald  WUliam  Pldcel  ahall  fan. 
within  said  time,  to  pay  said  amounts,  and  to 
execute  said  bond,  then,  and  In  that  case,  it 
la  ordered,  adjudged  and  decreed  by  tbe  ooort: 

"(7)  That  the  said  transfers  el  atoek  (de- 
acribed  in  paragraph  3  hereof)  from  Fredeiidt 
J.  Picket  to  William  Pickel,  be,  and  the  same 
are,  hereby  vacated  and  set  aaide. 

"(S)  That  said  defttdant  WilUam  FkM  and 
Frederick  J.  Pldcel  are  each  and  both  of  them 
enjoined  and  prohibited  from  tranaferrlag  or 
assigning,  and  from  attempting  to  transfer  and 
assicn,  and  from  delivering,  hypothecating, 
mtfftgagiiig;  i^edsinc  or  incumbering,  said 
atodk,  or  any  portion  thereof,  or  any  cutificate 
m  certificates  thereof,  and  from  setting  up  any 
daim  thereto,  or  to  any  part  thereof,  of  any 
kind  or  diaracter,  against  any  execution  whid 
plaintiff  may  cause  to  be  Issued  on  said  orders 
and  judgments  mentioned  In  paragraph  1  here- 
of, or  either  of  them,  and  levied  open  tlie  eaiae. 
or  upon  any  part  tiiereof;  and  th^  and  each 
of  them  are  further  enjoined  and  restrained 
from  obstructing,  delaying,  and  from  attempt- 
ing to  obstruct  or  to  delay,  by  the  filing  of  any 
notice,  third  party  daim,  bond,  or  other  paper, 
or  in  any  other  manner  or  form  whatsoaver. 
any  sale  under  any  sndi  execution  which  the 
plaintiff  may  cause  to  he  levied  on  said  stock,  «r 
any  part  thereof. 

"(9)  That  if  the  defendant  WIIHara  Flekd 
shall  avail  himself  of  the  benefit  of  paracmph 
6  of  this  decree,  and  shall  well  and  tnUy  pay  the 
money  and  execute  and  deliver  the  bood.  with- 
in tbe  time  therein  limited,  then  and  ia  that 
case,  and  so  long  as  tbe  said  WHUam  Plekel 
shall  continue  to  pay  the  money  due  to  the 
plaintiff,  as  and  when  aame  shall  beosae  due. 
to  the  full  amount  of  said  bond,  the  plaintiff  is 
enjoined  and  restrained  from  auing  out  any  exe- 
cution or  executions  to  collect  said  money,  or 
any  part  thereof.  But,  If  and  when  said  WU- 
liam Ptckd  shall  fall  to  pay  any  Installment  nt 
money  to  pbdnti^  as  and  when  Oe  same  be- 
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comes  doe,  this  Injanctloii,  created  by  tbU,  the 
uDth  parasraph  of  this  decree,  ahall  be  and 
Btud  diosoived. 

"(10)  An  attorney*!  fee  of  $S00  ia  allowed 
plaintifra  ifttomey  ot  record,  for  which  let  spe- 
cial execatlon  issue  acafnst  the  sbares  of  Btocit 
described  in  paragraph  &  hereof  (or  such  por- 
tions thereof  as  plaintiff  may  elect  to  leTy  op- 
en), unless  the  defendant  William  Pickel  shall 
pa;  said  fee  in  accordance  with  the  terms  of 
pangraph  5  hereof.  All  other  coats  are  order- 
ed taxed  against  the  defendants  William  and 
Frederick  J.  Pickel,  for  which  let  execution 
iHoe. 

"(11)  The  court  reserrea  Jurisdiction  of  the 
pirties,  and  of  the  subject'matter  of  this  con- 
troreray,  and  leave  ia  giren  to  all  the  parties 
hereto,  to  apply  to  the  court,  from  time  to  time, 
for  such  further  orders  as  may  become  necea- 
nry  or  proper  to  enable  the  plaintiff  to  collect 
the  moneys  found  due  and  to  become  due  to  her 
by  paragraph  1  hereof,  including  the  right  to 
move  for  A  reference  to  take  an  aceonntuiK  ot 
^  moneya  due  ttmn  WiUaiD  Piplce^  and  the 
Fkkel  Uarble  &  Granite  Company,  in  the 
ercnt  it  shall  hereafter  appear  that  such  ac- 
coontiiv  ia  necessary  to  enable  the  plaintift  to 
eoDect  her  dalm." 

The  Items  enumerated  In  paragraph  1  of 
the  decree  as  being  overdue  and  payable 
immediately  amount  to  $1,490.90;  the  valua- 
tion of  the  stocks  of  Frederick  then  lo  con- 
troversy amounted,  as  w«  have  said,  to  $12,- 
025  exclosive  of  IS  shares  of  capital  stock 
of  the  St.  Anthony  Improvement  Company, 
of  San  Antonio,  Tei.,  then  having  no  present 
fBfih  value.  The  plaintiff  filed  Its  motion  to 
modify  the  rlecree,  which  is  not  set  out  in 
this  record,  which  was  overruled.  After  mo- 
tion to  set  aside  the  judgment  overruled  the 
defendant  appealed  from  the  foregoing  de- 
cree to  this  court,  where  the  judgment  was 
affirmed  in  all  things  except  that  portion  of 
paragraph  10  of  the  decree  allowing  plaintiff 
an  attorn^s  fee  of  $500  In  the  same  case, 
which  was  reversed.  Pichel  v.  Pickel.  243 
Ma  641,  147  S.  W.  1059. 

William  Pickel  on  Jane  12,  1812,  in  pursu- 
ance ot  the  terms  of  said  decree,  gave  plalh- 
tifr  his  bond,  with  his  wife  as  surety,  in  the 
sum  of  $10,000,  the  oUlgations  and  conditions 
ot  which  were  in  all  respects  as  prescribed 
in  the  decree. 

On  April  24,  1917,  the  plaintiff  filed  In  the 
St.  Louis  circuit  court  her  petition  for  di- 
vorce^ which  is  the  case  now  before  us  as 
No.  21146.  It  alleged  the  same  grounds  for 
divorce,  as  the  petltl<m  for  maintenance  (No. 
21147),  and  pleaded  the  Judgment  In  that  case 
as  an  adjudication  of  abandonment,  adding 
the  other  grounds  set  out  in  that  petition; 
that  Is  to  say,  (2)  habitual  drunhenness;  (3) 
such  cruel  and  baii>aroaa  treatment  as  to  en- 
danger the  life  of  plalntlS;  (4)  such  Indlg- 
nitiea  as  to  render  her  condition  intolerable; 
(5)  vagrancy.  The  spedflcationB  supptn'ting 
these  charges  are  omitted  from  the  record 
before  us.  It  alleges  that  the  defendant  has 
property  worth  $50,000;  that  ta»  la  second 
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vice  president  of  the  Pickel  Marble  &  Granite 
Company,  and  has  business  connection  with 
it  and  receives  a  salary  therefrom,  and  is 
heir  expectant  of  his  father  to  $400,000,  and 
asks  for  divorce  and  alimony,  and  the  care, 
custody,  and  maintenance  of  the  child.  .The 
answer  admitted  all  the  allegations  of  the 
petition  excepting  those  relating  to  defend- 
ant's property,  which  were  denied. 

While  the  divorce  suit  was  pending,  and 
on  June  30,  1917,  a  motion  was  filed  by  re- 
spondent In  the  St.  Louis  circuit  court  upon 
which  the  court  entered,  on  April  22,  1818, 
the  foUowlug  Judgment  or  decretal  order: 

"The  court  •  •  •  doth  find:  That  the  de- 
fendant is  the  husband  of  the  plaintiff;  that  the 
defendant,  vrithoat  good  cause,  abandoned  the 
plaintiff,  and  refused  and  ne^ected  to  maintain 
and  provide  for  her;  that  the  only  child  of  the 
marriage  between  plaintiff  and  defendant  ia  a 
boy  now  aboat  12  years  and  7  months  of  age, 
named  Frederick  J.  Pickel,  Jr.;  that  heretofore, 
on  March  IS,  1011,  the  circnit  court  then  having 
Jurisdiction  of  this  cause,  on  plaintiff's  petition 
for  that  purpose,  ordered  and  adjudicated  such 
support  and  maintenance  to  be  provided  and 
paid  by  the  defendant  for  the  plaintiff  and  her 
child  by  said  marriage  aa  the  nature  of  the  ease 
and  the  circumstances  of  the  parties  then  ap- 
peared to  require ;  that  by  the  terms  of  said  de- 
cree, as  wen  as  by  the  terms  of  the  statute 
(section  8296),  the  court  reserved  jurisdiction 
from  time  to  time  to  make  such  further  orders 
touching  the  aame  as  shall  be  just;  that  there- 
after, and  on  July  24,  1811,  division  No.  2  of 
Uie  circuit  court  of  the  cl^  ot  St.  Louis,  on 
plaintiff's  petition  for  that  purpose,  duly  made 
and  entered  its  decree  against  this  defendant 
Frederick  J.  Pickel  and  his  codefendant  in  that 
case  William  Pickel,  wbereby  it  was  adjudicated 
that  the  said  Frederick  had  transferred  to  the 
said  William,  without  consideration,  all  of  hia 
property,  and  that  said  transfers  were  made 
and  executed  pn  the  part  of  both  of  aaid  defend* 
ants  with  the  design  and  intention  of  hindering, 
delaying,  and  defrauding  the  plaintiff  herein  ot 
the  moneys  to  become  due  to  her  under  such 
orders  and  judgments  of  the  court  as  might  be 
rendered  in  litigation  which  was  then  contem- 
plated, and  for  the  purpose  of  enabling  the  de- 
fendant Frederick  J.  Pickel  to  escape  his  legal 
obligation  of  taking  care  of  and  providing  for 
his  wife  and  child;  that  as  to  this  plaintiff  said 
transfers  were  each  and  all  of  them  fraudulent 
and  void,  and  that  if  the  defendant  William 
Pickel  abovld  ezecote  and  deliver  to  plaintiff  his 
bond  in  the  sum  of  $10,000,  conditioned  for  the 
payment  by  him  to  the  plaintiff  of  all  moneys  to 
become  due  to  her  thereafter  nnder  the  said 
final  decree  of  March  16,  1911,  and  under  such 
modifications  thereof  or  orders  supplemental 
thereto  as  might  be  made  from  time  to  time  by 
the  court  baving  jurisdiction  of  the  cause,  then 
the  plaintiff  was  enjoined  and  restrained  from 
suing  out  any  execution  to  collect  said  money; 
that  thereafter,  and  on  June  12,  1912,  the  said 
WilUam  Pickel  did  give  to  plaintiff  hia  bond  In 
the  sum  of  $10,00(K  conditioned  that  if  he  should 
pay  her  all  moneys  to  become  due  to  her  there- 
after under  said  final  decree  of  March  15,  1811, 
and  nnder  such  modifications  thereof  or  orders 
supplemental,  thereto  as  might  be  oude  from 
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time  to  lime  by  tiie  court  htvittg  Jnrfidictioii  *A 
the  case  wbez^D  the  nme  wai  entered,  then 
his  said  obligation  sbould  be  void,  otherwise  to 
remain  in  £ul1  force  and  effect;  that  upon  the 
giving  of  said  bond  plaintiff,  by  the  terms  of 
said  decree  of  July  24,  1911,  became  and  was 
enjoined  and  restrained  from  suing  out  any  eze- 
cation  or  executions  to  collect  the  money  doe 
her  under  said  decree  of  hiarch  16,  IMl,  so 
long  as  the  said  William  Pi^el  should  continne 
to  pay  the  same;  that  thereafter,  and  in  April, 
1917,  the  plaintiff  sued  the  defendant  for  di- 
vorce, and  said  cause  was  tried  and  subniitted 
in  this  court  (Judge  Ce-ve  presiding) ;  that  upon 
soch  submission  the  defendant  contended  tiiat 
the  obligation  of  William  Pickel's  said  bond  cov- 
ered only  moneys  due  or  to  become  due  to  the, 
plaintiff  in  this  case,  and  did  not  extend  to  in- 
clude any  alimony  that  might  be  awarded  to  her 
in  said  divorce  case,  and  that  a  decree  of  divorce 
would  have  the  effect  of  merging  and  destroying 
the  decree  in  this  case,  and  of  thereby  eztin- ' 
guishing  the  liability  of  William  Pickel  on  said 
bond;  ^at  thereupon  this  court,  in  the  interest 
of  justice,  set  aside  the  submission  of  the  di- 
vorce case,  and  gave  the  plaintiff  leave  to  file 
her  motion  in  this  case  for  a  modification  of 
said  final  decree  of  March  15,  1911,  or  for  an 
order  supplemental  thereto,  to  the  end  that 
said  William  Picket's  liability  on  said  bond 
might  be  preserved;  that  the  plaintiff  daima 
that  the  liability  of  said  William  Pickel  on  said 
bond  constitutes  an  equitable  asset  of  the  de- 
fendant which  Is  available  for  her  benefit  to 
the  full  extent  of  $10,000;  that  the  court  in 
this  case  cannot  pass  upon  the  merit  of  said 
contention,  for  the  reason  that  William  Picket 
18  not  a  party  hereto;  but  the  court  finds  that 
the  nature  of  thta  case  and  the  drcumstances 
of  the  parties  require  this  court  now  to  make  a 
farther  order  touching  the  support  and  mainte- 
nance to  be  provided  and  paid  by  the  defendant 
for  the  plaintiff  and  for  her  said  child,  and  that 
it  is  just  that  said  further  order  should  award 
the  plaintiff  maintenance  and  support  in  gross 
in  the  sum  of  $10,000. 

"It  is  theretofore  considered,  adjudged,  and 
decreed  by  the  court  that  the  said  decree  of 
March  16,  1911,  herein  be,  and  the  same  is 
hereby,  modified  and  supplemented,  and  the  de- 
fendant is  hereby  ordered,  adjudged,  and  de- 
creed to  pay  to  the  plaintiff  the  sum  of  $10,- 
000  for  the  support  and  maintenance  of  herself 
and  her  said  child,  for  which  let  execution  issue. 

"The  court  reserves  to  itself  and  retains  ju- 
risdiction of  the  subject-matter  of  and  parties 
to  Uiis  cause  of  action,  and  leave  is  granted  to 
each  of  the  parties  hereto  to  apply  to  the  conrt, 
from  time  to  time,  for  such  supplemental  or- 
ders, and  for  the  due  and  proper  enforcement 
thereof,  as  may  be  necessary  or  proper  to  fully 
protect  the  rights  of  the  parties  hereto,  the 
jurisdiction  thus  reserved  and  the  leave  thus 
granted  to  continue  until  the  farther  order  of 
the  court. 

"The  court  also  reserves  to  itself  and  retains 
jurisdiction  of  the  subject-matter  and  of  the  par- 
ties for  the  purpose  of  fixing  the  compensation 
to  which  the  plaintiirs  attorney  is  or  may  be 
entitled,  and  for  providing  for  the  payment  and 
collection  thereof.  The  costs  of  this  proceed- 
ing are  taxed  against  the  defendant." 

This  is  the  judgment  or  order  appealed 
from  In  number  21147. 


(Mo. 

Afterwards,  and  on  the  same  day,  ApM  22, 
1918^  t)}e  court  entered  final  judgment  In  tlie 
divorce  case,  which,  after  reciting  the  aban- 
donment by  the  husband  and  Innocence  of  the 
wife  and  other  formal  recitals,  as  well  as 
the  supplemental  order  for  maintenance 
above  recited,  and  adopting  the  same,  and 
that  Justice  reqxdred  that  the  $10,000  an-ard- 
ed  therein  abonld  not  be  maged  in  or  extin- 
guished by  the  divorce  decree,  but  should  be 
confirmed  and  protected,  so  that  plalnttfF 
may  pursue  whatever  remedy  she  may  have 
on  the  bond  of  William  Pickel— 

"It  is  therefore  considered,  adjudged,  and  de- 
creed by  the  court  that  the  plaintiff  be,  and  she 
is  hereby,  absolutely  and  forever  divorced  from 
her  bonds  of  matrimony  existing  between  her 
and  the  defendant,  and  that  she  be  restored  to 
all  the  rights  and  privilpges  of  an  nrnmrried 
person,  and  that  the  plaintiff  have  and  recover 
of  the  defendant  as  alimony  and  maintenance 
in  gross  .tbe^ame  sum  of  $10,000,  awarded  ker 
a  maintenance  in  gross  by  said  supplemental  or- 
der'  of  even  date  herewith  in  said  maintenance 
case,  said  sum  of  $10,000  to  be  collected,  howev- 
er, by  process  in  said  maintenance  case,  and  no 
execution  to  be  awarded  plaintiff  herein  except 
on  spedal  order  of  the  court;  that  this  award 
BO  made  shall  not  operate  as  any  merger,  ex- 
tinguishment, or  impairment  of  said  award  of 
$10,000  in  said  maintenance  case,  but,  on  the 
contrsry,  is  intended  merely  to  recognise  and 
preserve  the  same,  and  this  decree  shall  be 
without  any  prejudice  whatever  to  the  rights 
of  the  plaintiff  to  collect  said  award  by  process 
in  said  maintenance  case. 

"It  is  further  considered,  adjudged,  and  de- 
creed by  the  court  that  the  defendant  have  the 
care  and  custody  of  said  chQd,  Frederit^  X 
Pickel,  Jr.,  during  the  scho<d  term,  bnt  witii 
right  in  the  plaintiff  to  visit  said  cUld  at  all 
reasonable  times,  and  to  have  said  child  Titit 
her  at  reasonable  times  out  of  school  hours, 
and  to  have  the  custody  of  said  child  during 
the  summer  vacation,  and  for  a  period  begin- 
ning five  days  after  the  close  of  whatever  school 
the  child  may  attend  at  or  near  the  beginning 
of  summer,  and  until  a  period  beginning  Atc 
days  before  the  opening  of  whatever  sduMl  the 
child  is  to  attend  in  the  faU. 

"The  conrt  reserves  Jorisdictioa  of  the  par- 
ties for  the  purpose  of  making  euch  alteration, 
from  time  to  time,  as  to  the  allowance  of  alimony 
and  maintenance  as  may  be  proper,  and  for  the 
further  purpose  of  making  such  alteration 
touching  the  care,  custody,  and  maintenance  of 
the  said  child  as  the  circumstances  of  the  par- 
ties and  t^e  nature  of  the  case  may  from  time 
to  time  require,  and  leave  is  granted  to  each  of 
the  parties  hereto  to  apply  to  the  court,  from 
time  to  time,  for  snch  supplemental  orders,  and 
for  the  doe  and  proper  enforcement  thereof, 
as  may  be  necessary  or  proper  to  fully  protect 
the  rights  of  the  parties  and  of  the  child,  the 
jurisdiction  tiius  reserved  and  the  leave  thus 
granted  to  continne  until  the  further  order  ai 
the  conrt"* 

This  la  the  decree  appealed  from  in  case 
No.  21146. 

At  the  bearing  of  the  divorce  case,  the 
plaintiff  offered  to  prove,  In  support  of  her 
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allegatlim  that  the  defendant  inu  worth  $S0,- 
900,  that  ttie  8to<^  described  In  the  pleadings 
and  decree  In  the  eeqaestratlon  proceeding 
irere  worth  f70,000,  whldi  was  excluded  by 
the  conrt. 

There  was  erldoice  tending  to  Show  that 
deCendaatfs  lather  was  worth  92,000,000,  and 
tbat  the  fbrtone  of  his  mother,  who  signed 
the  flOfiOO  bond  f^ven  In  the  seQuestratlon 
proceeding,  was  stlU  greater.  N^tber  of 
tbese  testified  during  these  proceedings  so 
Ihr  as  Is  shown     the  record. 

1.  While  the  Judicial  proceedings  whlidi 
this  lltlgatlan  is  now  for  the  sevoith  time- 
fn  its  appellate  stage  -are  many  and  <x3m- 
pifeated,  they  all  relate  to  a  single  question, 
btforcatsed  in  the  two  judgments  from  which 
Unse  appeals  are  prosecated.  No  question 
18  raised  as  to  titlier  the  validity  or  regular* 
ity  of  the  dlToroe  decreed  in  one  of  them, 
or  of  the  right  to  malntwiance,  which  was 
tbe  original  subject  of  the  other. 

By  his  answer  In  the  divorce  case  the  de- 
teDdant  not  tmly  admits  the  abandaaimait 
of  hia  wife  and  dilld.  but  also  admits  d^- 
Dlteiy  and  ezfnessly  that  at  the  time  he  was 
in  habitual  drunkard  and  a  vagrant,  and 
was  goU^  of  indlsp:iltles  which  rendered  her 
conditloa  intolerable  and  of  o^udtles  which 
odangered  her  Ufe.  He  concedes  the  right 
of  i^aintilt  to  a  dirorce,  and,  rlgoroody 
pleadhig  his  poverty,  casts  himself  upon  the 
Bi»dfnl  oonslderatlai  of  the  court  for  pro' 
teetloa  agalmt  a  money  Judgment  Be  In- 
sists that  by  the  dlnnce  he  has  been  releas- 
ed from  aU  ohllgatlon  to  contzibate  to  the 
support  of  his  former  wife  and  his  child. 

We  have  car^IIy  read  ;the  two  final  or- 
ders or  decrees  of  the  trial  court  from  which 
these  appeals  are  taken,  and  can  fully  un- 
derstand what  waa  In  the  mind  of  the  court 
in  their  entry,  and  It  Is  this  evident  pur- 
pose to  which  we  shall  give  attention  vrith  a 
new  to  determining  the  Jurisdiction  of  the 
court  in  giving  effect  to  that  purpose  in  ei- 
ther or  both  these  cases. 

That  the  defendant  abandoned  his  wife 
and  Infant  child  in  1910  has  been  often  ad- 
judicated between  them — once  at  least  by  this 
court  in  Plckel  v.  Pickel,  243  Mo.  641,  147  S. 
W.  1059.  It  was  also  adjudicated  by  us  In 
the  same  case  that  Immediately  after  the 
aliandtHunent  he  transferred  all  his  property, 
consiBtlng  of  stocks  worth  $12,025  and  other 
stod^  thai  having  no  market  value  to  his 
father,  In  pursuance  of  a  fraudulent  arrange- 
ment between  them  to  hinder  and  delay 
plaintiff  from  the  collection  of  any  Judg- 
ments she  might  obtain  against  him  by  rea- 
son of  such  abandonment. 

In  the  whole  judicial  history  of  this  trans- 
action we  find  no  hint  of  any  excuse  on  the 
part,  either  of  himself  or  his  father  for  these 
sctB,  unless  the  simple  desire  to  shake  off 
the  burden  of  the  wife  and  infant  child  can 
be  80  denominated.    Upon  the  separation 


she  went  to  her  mother  in  Chicago  for  star- 
ter. The  fftmliy  there  seems  to  have  been 
working  people,  as  the  evidence  Incidentally 
states  that  (me  of  her  two  sisters  was  employ- 
ed  as  a  stenograpber.  As  soon  as  sbe  was 
out  of  the  state  the  dc&ndant  brought  suit 
In  St  Louis  for  divorce,  but  on  her  appear- 
ance by  counsel  dismissed  It  She  thw,  in- 
stituted the  proceeding  for  separate  main- 
tenance now  before  us  in  one  of  these  iu>- 
peal& 

The  original  decree  in  this  case  allowed 
the  plaintiff.  In  addition  to  certain  suit  mon- 
ey, ¥100  per  month  for  the  separate  snrooit 
and  maintenance  of  herself  and  diild  from 
the  date  of  this  entry.  It  also  indnded  an 
award  for  the  same  porpoee^  made  by  cer- 
tain interlocutoiT  orders  in  the  same  case, 
amounting  to  giaO  and  certain  sums  for 
pense  In  the  same  proceeding,  all  of  which 
are  fully  set  out  In  our  statement  Execu- 
tion having  been  la6ued  upon  her  Jsdgment 
for  costs  and  expense  in  his  divorce  suit,  as 
well  as  for  amounts  and  installmoits  .due 
upon  the  decree  for  malnteoance,  and  tbese 
executkms  having  been  returned  unsatisfied, 
a  suit  In  equity  was  instituted  to  sequester 
the  8to<^  which  he  had  fraudulently  trans- 
ferred to  his  fathOT  for  the  frauduloit  pur- 
pose of  dtfeatlng  a  recovery  against  her 
husband  In  any  proceeding  she  might  insti- 
tute to  enforce  her  marital  rights  with  re- 
spect both  to  herself  and  the  child.  In  that 
case  both  father  and  son  were  of 'course  de> 
fendants,  and  It  is  the  same  case  which  was 
decided  by  this  court  at  the  April  term,  1912, 
and  which  we  have  already  cited.  The  di- 
vorce case  now  before  us  was  not  instituted 
until  5  years  afterward.  With  this  In  mind 
we  will  try  to  examine  the  force  and  effect 
of  the  final  decree  in  the  sequestration  suit, 
which,  although  auxiliary  to  the  remedies 
sought;  was  an  Independent  suit  having  for 
its  object  the  divestiture  of  the  father's  ti- 
tle to  the  securities. 

That  the  decree  of  sequestration,  as  It 
came  to  this  court  for  review  and  received 
the  sanction  of  our  affirmance,  was  intend- 
ed to  liquidate  the  value  of  those  securities 
for  all  the  purposes  of  that  case,  is  evident 
from  Its  perusal.  The  amount  of  cash 
which  the  father  was  required  to  pay  be- 
fore giving  his  bond  was  $1,^.  This,  add- 
ed to  the  amoimt  of  the  bond,  made  $11,490. 
The  value  of  the  stocks  was  assumed  to  be 
$12,025  80  that  the  amount  charged  Against 
him  by  the  decree  lacked  $535  of  the  value 
of  the  property  lu  hia  hands  adjudicated  to 
belong  to  the  son.  This  difference  Is  prac- 
tically accounted  for  by  the  $500  allowed 
her  as  her  attorney's  fee. in  that  suit,  which 
was  reversed  by  this  court,  although  evident- 
ly considered  by  the  trial  court  in  filing  the 
amount  of  the  bond,  which  did  not  include 
It.  This  view  Is  strengthened  by  the  fact 
that  the  same  decree  provides,  In  substance. 
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that,  upon  the  filing  and  approval  of  tbe 
bond,  the  existing  injonctlon  theretofore 
granted  against  the  dl^>0Edtion  of  the  prop- 
erty by  the  fraudulent  assignee  shall  be  dis- 
solved automaticaUy,  so  that  his  possession 
of  the  certificates  would  give  lilm  all  the 
rights  and  Incidents  of  absolute  ownership. 

This  decree  was,  however,  in  rem.  Its 
effect  was  limited  to  the  property  only,  and 
had  no  effect  as  Imposing  any  liability 
against  the  father  otherwise  than  as  com- 
pensation for  its  fraudulent  taking,  and  its 
retention  nnder  the  terma  of  the  decree.  It 
In  no  way  affected  the  ownersfaip  of  tbe 
stock  as  between  himself  and  his  son.  It 
bound  htm  to  pay  the  monthly  maintenance 
already  adjudicated  by  the  court  and  to  re- 
spond in  like  manner  to  "any  modification 
thereof  or  orders  supplem«ital  thereto"  to 
tbe  extent  of  the  penalty  of  the  bond. 

In  that  decree  the  court  reserved  jurisdic- 
tion, and  gave  leave  for  all  parties  to  apply 
to  the  court  from  time  to  time  for  such  fur- 
ther, orders  as  should  be  necessary  or  prop- 
er to  enable  the  plaintiff  to  collect  her  claim. 
Including  the  right  to  a  referoice  and  ac- 
counting for  that  purpose.  This  evidently 
refers  to  an  accoimting  of  moneys  due  from 
William  Plckel  under  this  bond. 

2.  It  will  be  noted  that  the  decree  was 
carefnily  framed  to  express  the  determina- 
tion of  the  court  that  the  bond  should  cover 
only  that  pert  of  the  valuation  of  the  stock 
represented  by  tbe  deferred  monthly  pay- 
ments. The  time  when  these  payments 
sbould  be  ccnnpleted  was  fixed  as  accurately 
Uy  tbe  terms  of  the  decree  as  if  the  year, 
month,  and  day  had  been  stated  In  terms. 
That  time  bad  not  yet  arrived,  when,  in  the 
exercise  of  the  Jurisdiction  it  bad  reserved 
for  that  purpose  over  the  subject-matter  and 
parties,  including  the  father.  In  each  pro- 
ceeding, and  in  contemplation  of  a  decree 
of  divorce  a  vinculo  of  the  parties  in  a  suit 
for  divorce  and  alimony  then  pending  in  the 
same  court,  tbe  court  modified  its  decree  In 
the  maintenance  proceeding  by  a  supple- 
mental order,  which  has  been  called  In  this 
record  an  allowance  of  alimony  In  gross,  but 
the  only  effect  or  meaning  of  which  was  to 
make  the  unmatured  monthly  payments 
called  for  In  the  bond  due  and  payable  at 
once. 

It  does  not  appear  In  the  record  whether 
the  plaintiff  had,  In  tbe  maintenance  of  her- 
self and  child,  contracted  any  obligations 
or  made  expenditures  in  excess  of  the  $100 
per  month  paid  her  by  the  obligor,  but  she 
complains  In  her  petition  that  since  ihe  giv- 
ing of  tbe  bond  the  cost  of  living  has  In- 
creased more  than  50  per  cent,  and  the  needs 
of  plaintiff  and  ber  son  have  grown  In  pro- 
portion, so  that  $100  per  month  was  then  In- 
adequate to  their  support,  and  this  Is  ad- 
mitted by  the  answer,  and  the  court  might 
well  take  Judicial  notice  of  tbe  fact  II  nec- 
essary. 


(Ma 

3^8  Bupplemental  order,  made  In  contem- 
plation of  the  entry  of  the  decree  of  divorce 
entered  afterwards  and  on  the  same  day,  ia 
the  only  matter  of  contention  In  ttiis  appeal 
of  the  maintenance  case.  The  jurisdiction  of 
the  court  over  tbe  persons  of  the  parties  as 
reserved  in  tbe  <Mriglnal  decree  is  not  ques- 
tioned, but  it  Is  denied  that  the  Jurisdiction 
extended  to  the  order  actually  made,  be- 
cause it  :^akea  srane  of  the  same  payments 
that  were  originally  to  be  paid  monthly  in 
tbe  future  payable  Immediately,  and  that,  by 
the  terms  of  section  8296  and  following,  no 
Bn<±.  Jurisdiction  is  conferred.  This  Is  upon 
the  theory  tliat  the  r^nedy  of  "mainte- 
nance" is  ex<dasively  aiK^cable  to  mainte- 
nance of  a  married  woman  and  her  minor 
children  during  the  existence  of  the  mar- 
riage, and  for  that  reason  Is  materially  dif- 
ferent from  tbe  "maintenance"  authorized 
by  the  statute  relating  to  divorce  in  sections 
2371  and  2372,  whidi  presupposes  tbe  disso- 
lution of  the  marriage  relation,  or  tbe  pend- 
ency of  a  suit  in  behalf  of  the  wife  for  that 
purpose,  although  the  word  "maintenance" 
is  used  indiscriminately  in  each  to  designate 
the  pecuniary  relief  to  which  the  comjriain- 
Ing  wife  is  entitled  in  behalf  of  herself  and 
children,  and  the  same  drastic  remedies,  in- 
cluding sequestration  of  property.  Is  given  in 
each.  Section  2875.  While  we  do  not  think 
It  necessary  to  determine  in  this  aK>eal 
whether,  in  a  proceedli^  under  section  8285 
alimony  in  gross,  that  Is  to  say,  alimony  un- 
distributed over  definite  periods,  aa  from 
month  to  month  or  from  year  to  year,  may 
be  adjudicated,  the  relevancy  of  these  two 
statutory  remedies  to  each  other  will  more 
fully  appear  as  we  proceed. 

3.  Following  our  opinion  in  tbe  sequestra- 
tion case,  we  hold  that  tbe  stocks  there  in 
Issue  were  worth  at  least  $12,025,  and  that 
they  had  been  transferred  by  this  defend- 
ant for  the  purpose  of  defrauding  his  wife 
of  anything  she  might  recover  in  any  future 
suit  or  suits  which  she  might  bring  to  en- 
force her  husband's  liability  for  wrongs 
which  he  had  theretofore  committed  against 
her  with  respect  to  her  marital  rights.  We 
also  hold  that  by  Its  decree  In  that  case  the 
court  intended  to  substitute  tbe  bond  of  'Wil- 
liam Plckel  and  wife  for  $10,000,  together 
with  ?1,4&0  In  cash  In  payment  of  sums  al- 
ready accrued  under  the  maintenance  de- 
cree and  $500  to  be  paid  by  him  as  attor- 
ney's fee  in  said  suit,  for  tbe  stocks  in  kind 
which  the  said  William  Plckel,  upon  pay- 
ment of  all  said  sums  of  money  and  the  exe- 
cution of  said  bond,  would  be  permitted  to 
retain.  This  construction  not  only  accords 
perfectly  with  the  terms  of  the  decree,  but 
Is  necessary  to  avoid  the  absurdity  that  the 
court  Intended  to  divide  the  fruits  of  the 
fraud  between  the  fraud  feasor  and  his  In- 
nocent victim.  The  holding  of  this  court 
that  the  trial  court  was  without  Jurisdiction 
to  adjudge  an  attorney's  fee  In  an  Indepeod- 
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Hit  ftctton  in  equity  to  tabject  pr(^rty 
fraudulently  transferred  by  tbe  d^tor  in  a' 
Jadgment  at  law  created  a  slight  discrep- 
ancy in  these  figures  whl^  we  are  not  now 
called  upon  to  consider,  otherwise  than  to 
say  that  the  payment  of  this  fee.  If  it  was 
paid  by  ^ther  of  the  Plckela,  could  have  no 
effect  to  reduce  the  amount  {layable  by  the 
terms  of  the  bond  which  included  only  the 
amount  of  the  monthly  payments  of  (100 
beginning  with  the  fourth  payment. 

That  this  bond  is  an  asset  of  tbe  husband, 
ta  the  extent  of  the  full  amount  thereof  re- 
maining unpaid  Is  evident  It  represents 
property  of  the  defendant  fraudnlently 
transferred  by  the  husband  to  escape  liabil- 
ity for  tbe  payment  of  any  demand  his  wife 
might  establish  against  him  growing  out  of 
Ms  wrongful  act  whicli  constitutes  alike  the 
foundation  of  her  claim  for  separate  main- 
tenance and  for  divorce.  Although  it  was 
given  directly  to  the  wife,  it  is  In  the  cus* 
tody  of  tbe  court,  which,  by  the  terms  of  the 
judgment  under  which  it  was  executed,  as 
veil  as  by  and  express  terms  of  tbe  statute 
which  authorized  It  (B.  S.  1009,  §  8295),  may, 
"from  time  to  time,  make  such  further  or- 
ders toncliing  the  same  as  shall  be  just." 
When  the  divorce  from  the  bonds  of  matri- 
mony was  granted,  we  will  assume  that  the 
judgmoit  for  maintenance  became  functus 
officio,  but  the  bond  still  remained  in  court 
unsatisfied,  unless  it  had  been  satlsfled  by 
force  of  th«  decree  which  we  will  presently 
consider. 

[1]  Uuch  has  been  said  In  this  class  of 
proceedings  in  our  courtg  as  to  whether  such 
proceedings  were  at  law  or  in  equity.  This 
BDbject  cannot  well  be  divorced  from  the  pro- 
visions of  section  1727  of  our  Revised  Stat- 
Qtes  of  1009,  which  declares  tbat-^ 

"There  shall  be  in  this  state  but  one  form  of 
actioB  for  the  enforcement  or  protection  of  prl- 
nte  rifbtB,  and  redress  or  prevention  of  pri- 
TSta  wrongs." 

The  distinction  between  law  and  equity 
does  not,  nor  can  it,  lie  In  the  form  of  the 
action,  whatever  that  form  may  be,  but  must 
lie  in  the  nature  of  the  remedy  sought,  and 
wherever  the  statute  authorizes  equitable  re- 
lief as  an  Incident  to  the  ultimate  right  the 
action  Is  to  that  extent  equitable.  Our  own 
statutes  of  1825  (section  8,  p.  320)  expressly 
provided  that  such  cases  be  tried  by  the  clr- 
cnit  courts  sitting  as  courts  of  chancery, 
whi(3t  should,  in.  that  capacity,  have  juris- 
diction in  aU  cases  of  divorce  and  alimony 
or  maintenance.  Tills  dedaratioa  as  to  the 
equitable  nature  of  the  Jurisdiction  was  re- 
peated in  the  revision  of  1840.  This  was 
most  natural,  as,  so  far  as  our  Jurisdiction 
is  derivative  it  has  come  down  to  us  from 
the  English  ecclesiaatlcal  courts,  the  juris- 
diction of  which  extended  over  tbe  marital 
relatiw,  and  not  through  the  common  law. 
Vbofi  statutes  gave  such  oonrta  antbority 
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In  that  capacity  to  enitoroe  the  performance 
of  .their  decrees  and  orders  by  execution,  se* 
questratlon  of  f«x)perty  or  other  lawful  ways 
and  means  as  Is  usual  and  in  accordance 
with  the  practice  of  the  coort.  Such  reme- 
dies as  compulscffy  security  and  sequestra- 
tion originated  in  equity,  because  the  powers 
of  the  courts  of  common  law  were  not  ade- 
quate to  the  relief  indicated  In  such  cases. 

[2]  The  thoughts  we  have  Just  expressed 
are  not  merely  theoretical  or  academic,  but 
they  go  to  the  very  foundation  of  the  ques- 
tion before  us.  The  process  of  sequestra- 
tion which  has  from  the  very  beginning  of 
the  Judicial  system  of  the  state  been  incor- 
porated in  these  proceedings  is  full  of  mean- 
ing. It  is  true  that  where  pr<^>erty  sought  to 
be  brought  Into  court  and  subjected  to  Its 
custody  and  disposition  is  in  the  possession 
or  under  the  control  of  me  not  a  party  to 
the  principal  proceeding  the  process  for  that 
purpose  by  which  he  is  brought  in  is,  to 
that  extent,  an  indep^dent  suit,  but  when 
the  property  is  already  in  court  or  in  pos- 
session of  the  -  complahiant  such  process  is  • 
often  unnecessary^  and  the  court  wlU  ap- 
propriate it,  to  the  purposes  of  the  soiti 
as  Justice  and  equity  may  require. 

[3]  5.  Applying  the  principles  we  have 
stated  to  the  question  before  ua,  we  find 
that  tbe  Legislature  has  from  the  beginning 
made  the  malnteuanoe  of  the  wife  as  dis- 
tinguished from  alimony  an  element  of  the 
relief  granted  in  divorce  cases.  It  is  curi- 
ous to  note  that  the  act  of  May  13,  1807  (1 
Terr.  Laws.  00)  provides,  under  the  general 
title  of  divorce,  for  divorces  from  bed  and 
board  as  well  as  from  the  bonds  of  matrimo* 
ny.  Although  in  addition  to  the  ecclesiasti- 
cal grounds  for  divorce  from  the  bonds  of 
matrimony  it  added  willful  and  malicious 
desertion  for  the  space  of  4  years,  it  pro- 
vided for  divorce  from  bed  and  board  with 
maintenance  for  willful  and  malicious  aban- 
donm^t  or  turning  the  wife  out  of  doors, 
without  reference  to  the  continuance  of  that 
conditi<».  Ttke  act  of  January  7.  1826,  to 
which  we  have  already  referred,  authorised 
a  divorce  from  the  bonds  of  matrimony  for 
abandonment  for  the  space  of  2  years,  and 
that  where  a  husband  should  abandon  his 
Mfe  or  separate  himself  from  her  and  refuse 
or  neglect  to  maintain  or  provide  for  her 
it  should  be  lawful  for  the  court  to  decree 
suitable  malnteQaaoe  ior  iMrselt  and  tlielr 
cblldr^. 

It  appears,  therefore,  that  the  l^alative 
abolition  of  divorce  from  bed  and  board  left 
surviving  it  one  of  Its  incidents,  the  right  to 
separate  maintenance:  This  action  accom- 
plishes all  the  puri>08es  of  the  divorce  from 
bed  and  board  without  bearing  its  name. 
The  act  of  1807  gave  the  parties  their  choice 
In  all  cases  to  take  a  decree  of  divorce  from 
bed  and  board,  with  maintenance,  instead  of 
a  divorce  a  vinculo,  to  which  they  might, 
upon  tbe  focta,  be  entitled,  ao  now  the  aban< 
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doned  wlfs  may  ma  tor  nulntenance  In  lieu 
of  atMlute  dlTorce  to  wblch  tbe  same 
abandonmesit  mUfht  enttUe  bar. 

The  bond  In  QueBtloD,  aa  we  have  already 
saldt  stands  lii  lien  of  tbe  property  out  of 
which  the  iflalntUf  was  entitled  to  make 
whaterer  stun  miglit  be  decreed  to  her  aa 
aUmimy  npon  the  entry  of  tbe  decree  of  dt< 
Torce.  It  T^resentB  the  property  of  tbe  de- 
fendant in  possession  and  under  the  control 
ot  the  court  The  statutory  power  of  seques- 
tration In  aid  of  its  decree  confers  the  right 
to  apply  it  to  that  purpose,  for  It  is  plain 
that  execntlon  would  not  reach  It.  Its  value 
has  already  been  liquidated,  and  it  is,  In 
effect,  the  price  which  defmdant  voluntarily 
paid  to  the  court  as  the  Talue  of  the  prop- 
erty to  which  plaintiff  was  eitltled  In  satis- 
fa<^oii  of  any  claim  she  might  establish 
against  tbe  defendant  by  reason  of  the  viola- 
tion of  her  marital  rights.  In  determining 
tiie  amount  <^  defendant's  liability  the  oUlgor 
in  the  bond  haci  no  voice.  Nor  had  be  any 
voice  In  determining  the  form  In  which  he 
should  be  required  to  make  the  payments 
nominated  in  his  bond,  whether  as  alimony 
or  maintenance. 

We  hare  carefully  examined  both  these 
judgments,  and  hold  that  they  express  with 
sufficient  certainty  the  result  of  the  conda- 
sions  we  have  herein  stated.  We  are  also 
of  the  opinion  that  the  Jurisdiction  reserved 
In  these  cases  amply  secures  to  eitber  party 
to  this  suit  and  to  tbe  obligor  in  the  bond 
tbe  right  to  an  accounting  for  tbe  purpose 
of  ascertaining  the  amount  due  thereon,  and 
to  make  all  necessary  orders  to  execute  these 
Judgments  according  to  their  true  intent  and 
meaning  as  herein  expressed. 

It  is  therefore  ordered  and  adjudged  that 
the  said  Judgments  be,  and  they  are  now,  af- 
firmed. 

RAGLAND  and  SBIALL,  CO.,  concur. 

PER  OURIAH.  The  foregoing  opinion  of 
BROWN*  C>,  la  adf^ted  as  the  opinion  of  the 
court 

All  of  the  Judges  concur,  except  GRAVES, 
DAVID  B.  BLAIB,  and  ELDER,  JX.  who 
dissent. 


WOOLRIDOE  et  al.  v.  LA  CROSSE  LUMBER 
CO.   (No.  22093.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  31,  1921.) 

I.  Aoknowledamaat  «=36 (I )— Before  Interest- 
ed person,  thoagh  a  aallMy,  does  not  invali- 
date deed  of  trust  as  between  the  parties  or 
persona  with  aetual  notloe. 

An  acknowledgment  before  a  trustee  or 
Other-par^  interested  in  a  deed  of  trust  i»  a 
nolUty,  but  the  deed  of  trust  itself  is  valid  as 


between  the  parties  and  those  having  actual 

notice,  since  it  would  have  been  valid  aa  be- 
tween audi  ^ties  even  if  the  ftmnalities  <^ 
an  acknowledgment  had  not  been  attempted. 

2.  Veador  and  pnrebasar  «s»23l(l5)— fleoard 
•f  deed  of  trwt  wRh  defaot  In  aokaewladi- 
nMnt  net  apparaat  to  rtoenlar  eoutraetlva 
■otioe. 

Record  of  deed  of  tnist  with  defect  in  ac- 
knowledgment not  apparent  to  recorder  la  con- 
structive notice,  though  defect  nullified  the 
acknowledgment,  since  it  is  recorder's  duty  to 
accept  and  record  instrument  beating  certificate 
of  acknowledfpnent  regular  on  Its  face. 

3.  Naniaa«»l8~RnIft  as  t«  prasamptlaa  of 
Identity  of  parseas  wfth  nana  aanas  stated. 

There  Is  a  presumption  of  identic  of  per- 
sons where  the  names  are  the  same,  which  pre- 
sumption may  be  shaken  by  the  slightest  proof, 
but  DO  such  presumption  prevails  as  between 
the  Christian  name  of  one  and  the  initials  ot 
another  with  same  snmames. 

4.  Vendor  and  purchaser  «=323l(  IS)— Record 
of  dead  of  trust  with  defective  aokaowledg- 
nent  held  to  flive  oonstroctlve  notice. 

Record  of  deed  of  trust  to  "T.  K.  Shelby" 
as  trustee,  with  certificate  of  acknowledgment 
executed  by  "Thomas  K.  Shelby,  notary  pub- 
lic," held  to  give  constructive  notice,  though 
the  trustee  took  the  acknowledgment  as  a  no- 
tary public  rendering  acknowledgment  a  nullity, 
the  presumption  of  identity  not  being  suffi- 
ciently strong  to  have  justified  recorder  in  re- 
jecting instrument. 

5.  Evidence  ^=983<l)-^ots  of  effioer  presum- 
ed to  have  been  legally  done. 

It  is  presumed  that  everything  done  by  an 
officer  in  connection  with  the  performance  of 
an  official  act  In  the  line  of  his  dut?  has  been 
legally  done. 

6.  Veadof  and  parckaser  ^s»244  Parriiaaer 
held  to  have  had  actual  notloe  of  deed  af 

trust. 

In  action  under  Rev.  St.  1919.  {  1970, 
against  deed  of  trust  foreclosure  sale  purchas- 
er, brought  by  grantor's  successors  in  interest 
to  ascertain  such  purchaser's  interest  in  the 
property,  in  which  plaintiffs  claimed  tliat  the 
deed  of  trust  was  void  as  to  plaintiffs  because 
of  defective  acknowledgment,  evidence  hetd  to 
prove  that  plaintiffs  bad  actual  notice  of  the 
deed  of  trust  at  Oie  time  of  purchasing  the 
property. 

7.  Jadgmeat  4=»25Ul)  —  Held  responsive  to 
laauos. 

In  action  under  Rev.  St  1910,  {  1070, 
agiunst  purchaser  holding  deed  pursuant  to 
trust  foreclosure  sale,  brought  by  grantor's 
successors  in  interest  to  ascertain  such  pur- 
chaser's interest  in  the  property,  in  which 
plaintifFs  claimed  that  the  deed  of  trust  was 
void  as  to  plaintiffs  because  of  defective  ac- 
kno'nledgmcnt,  judgment  divesting  plaintiffa  of 
title  and  adjudging  title  in  foreclosure  sale 
purchaser  Ae/d  responsive  to  the  issues. 

Aiipcal  from  Clrcnlt  Court,  Montgomery 
County;  E.  S.  Gantt,  Judge. 
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WOOUBIDOS  V.  I/A  CROSSE  LUHBSR  00. 
(sse  aw.) 


Acdtm  by  J.  Walker  WtxAridge  aad  others 
against  the  La  Crosse  Lumber  Oompaiiy. 
Jadgment  for  defendant;  and  platotUfs  ap- 
peal. Afflrmed. 

Action  to  ascertain  and  determioe  inter- 
est In  real  estate  under  the  provisions  of 
section  1970,  R.  S.  191©.  The  real  estate 
involved  Is  described  as: 

"All  of  44  feet  off  of  the  soutbeaGt  Bide  of 
lot  one  of  hlock  four,  of  Ellis  addition  to  the 
ci^  of  Wellsville,  formerly  town  of  Wellsville. 
fronting  on  Sturgeon  street  44  feet  and  running 
hack  to  the  alley  hi  said  block  120  feet,  and  all 
being  in  Montgomery  county,  Missouri." 

Pleadings. 

The  petition  allegea  that  cme  Mary  Ubttx 
was  the  owner  ot  said  property  on  Novem- 
ber 20,  1918,  and  that  through  mesne  and 
intermediate  canT^ancea,  all  folly  deacril>* 
ed  In  the  petition,  appdhmte  Oplaintifls  be- 
low) acquired  title  to  said  pn^ierty,  and 
assmlxA  that  the  respondent  (detandant  be- 
low) daimed  some  rli^t.  title,  and  interest 
to  said  zeal  estate.  Apptflants  prayed  for 
on  asontalnmmit  and  determination  <tf  the 
Intorests  of  all  parttes  to  said  real  estate. 

Bespmdont's  ansvrar  joined  an>eUantB  in 
the  allegation  that  Maxy  Uotts  was  the 
owner  of  the  said  property  ^rior  to  Norm- 
ber  20,  1913,  and  then  alleged  that  on  that 
day  Ae  conveyed  said  property  tp  J.  H. 
Dtmgan  and  fifoggie  A.  Dnngan,  as  also  al* 
leged  in  appellants'  petition.  Tbe  answer 
then  alleged  that  J.  H.  Dnngan  and  Haggle 
A.  Dnngan  on  the  same  day  they  received  a 
deed  team  Maxy  Motts  ezecated  and  deliver- 
ed their  certain  promissory  note  In  the  sum 
of  93,500,  payable  to  the  order  ot  Maz^ 
Motts,  and  to  secoie  same  execnted  and 
delivered  their  deed  of  trust  on  said  proper- 
ty, and  that  all  the  mesoe  and  intermediate 
ctrnveyanccs  set  up  In  appellants'  potion 
were  made  subject  to  the  said  deed  of  trusty 
and  that,  default  having  been  made  In  the 
inyment  ct  said  note  for  $3,S00.  under  the 
provl^ns  of  said  deed  ot  trust,  the  prop- 
erty was  stdd,  and  at  said  sale  the  respond- 
ent became  purchaser.  Atqp^lants'  reply 
denied  knowledge  ot  the  execution  and  de- 
livery of  tlie  deed  of  trust  from  J.  H. 
Dongan  and  wife,  but  said  that  if  executed 
and  delivered,  as  alleged  ^hy  respondent, 
such  deed  ot  trust  was  a  nnlHty,  v(dd  at 
law.  and  of  no  legal  force  and  effect,  further 
alleging  that  said  deed  of  trust  was  Im- 
pnqwrly  recorded,  was  not  entitled  to  rec- 
ord, and  was  not  notice  to  apptilants  and 
those  under  whom  th^  claimed  title  to  the 
real  estate;  and,  further  replying,  m;>pel- 
lants  dnled  that  the  cmveyances,  under 
whldi  they  datm,  had  been  made  subject 
to  the  deed  of  trust  set  up  in  resixradent's 
answer,  and  they  affirmed  that  they  had  ac- 
quired title  to  said  real  estnte  without  no- 
tice of  the  deed  of  tnist  pleaded  by  re- 
spondent. 


Hie  Facts. 

The  testimony  supported  the  allef 
of  the  pleadings  on  both  sides  so  far 
execQtlon  and  delivery  of  the  Instn 
pleaded  were  concerned.  It  appearet 
on  November  20,  1913,  Mary  Hottz  coi 
to  J.  H.  DuDgan  and  wife  by  genera 
ranty  deed,  and  on  the  same  day  Dnngi 
wife  executed  their  deed  of  trust  oi 
property  to  secure  the  payment  of  i 
for  $3,500;  that  thereafter,  to  wit,  o 
vember  26,  1913,  Dnngan  and  wife  coi 
by  general  warranty  deed  to  Geor 
Austin,  and  that  Austin  and  wife  on  : 
27,  1914,  by  general  warranty  deed  cor 
to  Henry  Roppel,  and  that  the  deed 
Austin  to  Roppel  contained  the  follow: 

"Tliat  said  premises  are  free  and  cl< 
any  incumbrances  done  or  suffered  by  gr 
or  tboBc  under  whom  they  claim,  excel 
following :  A  devd  of  trust  for  $S,600,  k 
Mary  Motta."    (The  italics  are  ours.) 

Thffleafter,  to  wit,  on  August  21,  19 
general  warranty  deed,  Roppel  and 
conveyed  to  William  B.  Hobbs:  said 
of  conveyance  containing  the  foUowin 

"Tkit  property  ia  aold  auhjeot  to  a  dt 
trwtt  for  fS,500  to  Mrs.  Mary  Mottz,  of 
vfQe^  Miutmri,  ve/kioK  the  tecond  party 
utmmm  anA  ayreet  to  pay,  ioyether  wi 
oeoumiOation  of  Moreat  o»  ttmfi  fron 
date  of  iM»  deed."  (Rie  italics  are  ours.) 

Thereafter  on  April  7.  1017,  Hobbs 
wife  executed  their  deed  of  trust  on 
property  to  secure  appellant  Charlc 
Wright  on  their  note  to  him  In  the  sn 
$800.  This  deed  of  trust  contained  th* 
lowing  recital: 

"This  deed  of  trust  is  made  tubject 
prior  deed  of  intat  in  the  sum  of  9S,5i 
Mrs,  Mary  Moite  of  WeZIsviZZe,  Missouri. 

Subsequently,  to  wit,  on  January  16. 
Hobbs  and  wife  gave  to  appellant  Wool 
a  qoll^bn  deed,  bat,  said  deed,  beln; 
fecUve  and  Irregular,  another  was  exec 
between  the  same  parties  on  Mardi  22, 
Tike  property  vras  sold  under  the  dee 
trust  given  by  Dungan  and  wife  to 
Mottz,  and  on  February  9,  1918,  the  si 
of  Montgomery  county,  as  sheriff  and 
tee,  executed  and  delivered  a  deed  tc 
epondwit,  conveytaig  said  property  to  it. 
the  opening  ot  the  trial,  the  record  rc 
as  follows: 

"Before  annonncing  ready  for  trial  it 
agreed  by  and  between  counsel  for  plali 
and  defendant,  as  an  admitted  fact  in 
court,  that  .T.  H.  I>ungan  and  Maggie  A.  1 
gan  actnally  signed  the  deed  of  trust  to 
Mary  Mottz,  being  tlie  deed  of  trust  in  ; 
in  this  case;   and  it  was  furttier  agreed 
tween  rouiisel  for  plaintiffs  and  defendanl 
an  admitted  fact,  in  open  court,  that  The 
K.  Shelby,  the  notary  who  took  the  ackn 
edgment  tp  the  deed  ot  trust  in  question. 
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T.  K.  Shelby,  the  grantee  named  therein,  are 
and  were  one  and  the  same  party." 

And  thereafter  appellants'  counsel  Inter- 
posed the  following  objecUim  to  the  Intro- 
duction of  the  deed  of  trust  from  Dungan 
and  wite  In  evidoice: 

"Mr.  Bosenberger:  Now,  your  honor,  the 
plaintiffa  and  each  of  thero  object  to  the  in- 
trodaction  of  Defendant's  Bzhihit  No.  B  for 
the  following  reasons :  Defendant's  Exhibit  No. 
B,  which  they  seek  to  introduce  is  a  certain 
deed  of  trost,  in  which  one  T.  K.  Shelby  is 
named  as  trustee,  which  purports  to  have  been 
acknowledged  and  was  acknowledged  before 
lliomas  K.  Shelby,  notary  public 

'Tbo  Court:   Who  is  the  trustee? 

Hr.  Bosenberger:  V.  K.  Shelby,  Thomaa 
K.  Shelby,  notary  puUic.  It  stands  as  an -ad- 
mission in  this  case  that  Thomas  K.  Shelby, 
the  notary  public,  and  T.  K.  Shelby,  the  trus- 
tee, are  one  and  the  same  parties;  therefore 
we  object  to  the  introduction  of  tbis  deed  of 
trust  for  the  foUowing  reasons;  The  convey- 
ance and  deed  of  trust  acknowledged  before 
th«  tnutee  is  a  nullity,  and  the  record  thereto 
is  not  constructive  notice  to  aubsequent  pur- 
chasers. For  the  further  reason:  The  certifi- 
cate of  acknowledgment  purports  to  have  been 
made,  and  it  was  actually  made,  and  the  ex- 
ecution of  the  instrument  acknowledged,  before 
the  grantee  therein,  the  trustee,  and  the  certify 
icate  of  acknowledgment  is  therefore  void. 
And  in  support  these  objections  we  cite 
your  h<mor  to  the  oaaes  of  Sterens  t.  Hampton. 
46  Mo,  404;  Dail  t.  Moore^  61  Mo.  689; 
Black  V.  Gregg,  68  Mo.  665;  Hainey  v.  Al- 
berry,  73  Mo.  127;  and  the  case  of  German- 
American  Bank  v.  Carondelet  B«al  Estate 
Company  in  150  Mo.  571;  this  same  case  also 
found  in  51  S.  W.  691." 

The  evidence  showed  that  appellants* 
counsel,  Mr.  Roaenberger,  bad  represented 
Mrs.  Mottz  at  the  sale  of  said  property  tin 
der  tbe  Dungan  deed  of  trust,  and  that  ap- 
p^nt  Woolridge  bad  Intervieired  blm.  in 
an  effort  to  bave  tbe  sale  deferred;  tbat 
at  tbe  time  appellant  Woolridge,  wbo  was  a 
licensed  lawyer,  aoqnired  title  to  the  said 
pr<q;>erty  he  had  in  his  possession,  and  bad 
examined  an  abstract  of  title  to  said  proper- 
ty, which  disclosed  the  Dungan  deed  of 
trust,  and  there  was  other  testimony  tend- 
ing to  show  actual  knowledge  of  the  exist- 
ence of  said  deed  of  trust  at  the  time  he 
received  his  quitclaim  deed  from  Hobbs.  As 
may  be  noted  from  the  agreement  of  counsel 
made  at  the  opening  of  the  trial  and  from 
the  objection  to  the  introduction  of  the 
Dungan  deed  of  trust,  tbe  only  question  in 
this  case  is  as  to  the  efficacy  of  the  Dungan 
deed  of  trust  to  give  constructive  notice.  In 
view  of  a  defect  In  the  acknowledgment  of 
the  grantors  in  said  deed  of  trust  thereby, 
as  It  Is  claimed,  rendering  said  deed  of  trust 
ineligible  for  record. 

Emil  P.  Bosenberger  and  Glover  E.  Dow*, 
ell,  botb  of  Montstnoery  City,  for  appeiUants. 


Matson  &  Cowherd,  of  Louisiana,  Mo.,  and 
W.  C.  Hughes,  of  Montgomery  City,  for 
respondent. 

BEEVES,  0.  (after  stating  the  facts  as 
above).  [1]  1.  It  may  l>e  stated  at  the  out- 
set that  an  acknowledgment  before  a  trustee 
or  other  party  Interested  in  a  deed  is  a 
nullity.  Stevens  v.  Hampton,  46  Mo.  4(M: 
Dail  V.  Moore,  51  Mo.  589;  Black  v.  Gregg, 
58  Mo.  565;  Hainey  v.  Alberry,  73  Mo.  427: 
German-American  Bank  t.  Carondelet  Beal 
Estate  Co.,  150  Mo.  571,  51  S.  W.  69.  But 
this  does  not  mean  that  the  deed  of  trust 
itself  Is  a  nullity.  It  is  valid  as  between 
the  parties  and  those  having  actual  notice 
{Elsea.  V.  Smith,  273  Mo.  SOQ^),  and  tbls  is 
true  even  If  the  formalities  of  an  a<^owl- 
edgment  bad  not  been  attempted  (Schroeder 
v.  Turpin,  253  Mo.  268,  loc.  cU.  270v  161  S.  W. 
716;  Vincent  v.  Means,  207  Mo.  7<»,loc.  dt. 
715,  106  S.  W.  8). 

[2]  2.  The  next  questi(Hi  tn  the  case  is 
whether  or  not  tbe  deed  in  question  wa^ 
improperly  recorded,  and,  when  recwded, 
whether  or  not  it  gave  constructiTe  notice. 
It  may  be  conceded  that  if  the  deed  was 
improperly  received  by  tbe  recorder,  be- 
cause of  an  apparent  fatal  defect,  the  record 
of  such  Instrument  would  not  be  cwstruc- 
tive  notice.  Stevens  v.  Hampt<ni,  supra ; 
Dail  T.  Moore,  supra.  On  the  other  hand, 
if  the  defect  in  said  acknowledgment  was 
not  apparent  to  tbe  recorder,  then  it  was 
his  duty  to  accept  tt,  and,  when  recorded,  it 
became  constructive  notice,  even  ttaougb  it 
contained  a  hidden  defect  that  nullifled  It 
Ammerman  v.  Linton,  279  Mo.  439,  loc.  cit 

453,  214  S.  W.  170. 

The  rule  is  that  where  an  instrument 
bearing  a  certiflcate  of  adtnowledgmcnt  or 
proof  which  Is  regular  upon  its  face  is  pre- 
sented to  the  recording  officer.  It  becomes 
his  duty  to  receive  and  record  It,  and  the 
record  thereof  will  operate  as  constructiTe 
notice,  notwithstanding  there  be  a  hidden 
defect  In  the  acknowledgment.  Ammerman 
T.  Linton,  supra,  279  Ha  loc  cit  454,  214 
S.  W.  170;  1  Gyc.630;  1  G.  J.  778.  Id  the 
Ammerman  Case,  sapra,  219  Mo.  loc.  dt 

454,  214  S.  W.  174,  tbe  court  aptly  aald: 

"The  rule  is  a  sensible  me.  The  recorder  of 
the  deeds  cannot  hold  inquiry  as  to  defects  not 
apparent  upon  the  face  of  the  instrument" 

[3,4G  3.  We  now  inquire  whether  the 
acknowledgment  In  question  contained  an 
apparoit  defect  T.  K.  ^elby  was  named 
as  trustee,  and  the  certiflcate  of  aclmowledg- 
ment  was  executed  by  lltomas  K.  Shelby, 
notary  public.  Ttiere  Is  a  presiimptlffli  of 
Identity  of  persons  where  the  names  are 
the  same,  but  no  such  presnmpticm  prevails 
as  between  the  Christian  name  of  one  and 
tbe  initials  of  another;  the  snmamcs  being 
the  same.  Stevenson  t.  Brown,  SHH  Ma. 
182.  174  S.  W.  414. 
>  SOI  S.  W.  107L 
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Tn  all  of  the  cases  the  courts  taave  looked 
to  tbe  proofs  where  it  was  sought  to  show 
the  Idoitlty  of  a  person  where  the  Initials 
n-ere  used  at  one  time  and  the  fnU  Chris- 
tian name  at  another.  Eflrod  t.  Garrol, 
202  S.  W.  4;  Birch  t.  Rogers,  S  Mo.  227; 
Gray  t.  Missouri  Lamber  &  Mining  Co.,  177 
S.  W.  595.  E^ren  where  -the  names  are  the 
same,  the  presamptlon  of  identity  is  very 
fragile,  and  may  be  shakem  by  the  slightest 
proof.  Eeyes  t.  Mnnroe,  266  Mo.  114.  190 
S.  W.  863.  In  this  case  appellants  did  not 
rely  upon  the  presamptifm  of  identity  of 
parties,  for  at  ttie  onteet  it  was  agreed  "as 
an  admitted  fact,  In  open  court,  that  Thom- 
as K.  Shelby,  the  notary  who  took  the  ac- 
knowledgment to  the  deed  of  trust  In  ques- 
tim,  and  T.  K.  ahdby,  the  grantee  named 
therein,  are  and  were  one  and  ttie  Mme 
party." 

If  the  presamptlon  of  identity  arose  suffi- 
ciently fltrong  to  Justice  the  recorder  in  re- 
jecthig  the  instmment  and  to  render  It  In- 
efflcadons  as  constructlTe  notice,  then  why 
the  necessity  of  this  solenm  agreonent  In 
court  as  a  basis  toe  ttie  action  of  the  court? 
If  clear  to  the  recorder  and  clear  to  the  pub- 
lic that  the  trustee  and  notary  were  the  same, 
tt  should  hare  been  equally  clear  to  the  court 
without  this  agreement  In  other  words,  the 
ctrart  nisi  conld  not  proceed  In  an  adjudica- 
tion of  the  case  without  proof  of  the  fact  or 
■a  admiSBltm  of  the  fact,  and  If  such  was  nec- 
essary for  the  court,  undoubtedly  it  would 
have  beoi  necessary  for  the  recorder  and 
the  pabUc,  and  we  therefore  rule  that  tibie 
deed  of  tnut  Jn  qneation,  thon^  containing 
a  defect,  which  nullified  the  acknowledg- 
ment, was  pKoperlj  reeosded  oader  the  dr- 
cumstances,  and  wliai  recorded  became  tX- 
fective  as  constmctive  notice. 

[t]  4.  HoreoTOr,  It  Is  to  be  presumed  tbat 
everything  dme  by  an  officer,  in  connectlMi 
with  the  performance  of  an  official  act  In 
the  line  of  his  du^,  Is  le^Uly  done,  and,  a 
fortkwl,  absent  proof  to  the  omtrary,  all 
things  ai«  inresiimed  to  have  been  rightfully 
and  lawfaUy  donfc  22  O.  J.  P.  180;  Ohil- 
toQ  T.  Metcalf,  2S4  Ho.  27.  136  S.  W.  701; 
ChTanda  v.  Transit  Co.,  218  Mo.  loc.  clt. 
261,  112  S.  W.  249;  Qass  y.  Brans.  244 
Mo.  329,  loc.  dt  343,  149  S.  W.  628; 
Hartwell  t.  Parks,  240  Mo.  537,  144  S.  W. 
793. 

[I]  6.  It  Is  unnecessary,  in  view  of  oar 
roUns  on  the  question  of  cmstractive  no- 
tice^ to  go  farther,  and  yet  the  testimony  in 
the  case  showed  that  plaintlCF  had  actual 
knowledge  of  the  deed  of  trust  In  question. 
Be  was  a  lawyer.  He  had  in  his  posses- 
sion the  abstract  of  title  to  said  property 
which  he  examined,  and  that  abstract  dis- 
closed to  him  the  existence  of  the  deed  of 
tnttt,  and  he  then  considered  it  construe- 
tlTe  notice.  Again,  the  chain  of  title,  imder 


whidi  be  held,  contained,  refwences  to  the 
deed  of  trust,  and  bis  grantor,  Bobbs,  had 
accepted  said  propnty  subject  to  said  deed 
of  trust,  and  which  in  his  deed  he  had  as- 
sumed and  agreed  to  pay,  and  appellant 
Wright  had  In  like  manner  taken  a  deed 
of  trust,  subject  to  the  deed  of  trust  in  qnes- 
■tion,  and,  moreover,  appeUant  Woolridge 
had  solicited  an  extension  of  time  in  the 
sale  of  said  property,  under  said  deed  of 
trust,  and  had  recognised  Its  validity  until 
after  the  sale  of  the  property,  and  then  by 
chance  was  advised  by  one  of  his  attorneys 
here,  who  had  been  attorney  for  the  ht^der 
of  said  deed  of  trust,  and  who  had  cham- 
pioned Its  validity  then,  that  it  was  defec- 
tive. We  hold,  therefore,  appellants  had 
actual  knowledge  of  said  deed  of  trust,  and 
its  admission  in  evidence  was  not  error. 

[7]  Appellants  argue  that  the  Judgment 
of  the  court  is  not  responsive  to  the  Issues 
raised  by  the  pleadings.  This  contention 
must  be  ruled  against  than.  Upon  the 
pleadings  in  the  case  It  was  the  duty  of  the 
courts  In  accordance  wltlk  the  prayers  of  the 
petition  and  answer,  to  ascertain  and  deter- 
mine the  interest  of  the  parties  respectively 
in  said  property.  This  the  court  did,  divest- 
ing appellants  and  adjudging  the  title  in 
respondent,  and  In  so  doing  entered  a  proper 
Judgment,  and  we  affirm  the  same. 

BAILBT  and  WHITE,  CO.,  concur. 

PBQ  CURIAM.  The  foregoing  opinion 
by  REEVBS,  C,  la  adopted  as  the  opinion 
of  the  conrL 

All  concur. 


PRICE  St  tl.  V.  MORRISON.   (Ne,  22519.) 

{Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  81, 1921.) 

1.  FraudulMt  conveyances  I72( I )— Father's 
bonveyaaoe  to  son  to  place  property  beyond 
reach  of  erodltors  valM  as  Mwees  father 
and  MS. 

Where  father  conveyed  land  to  son  in  order 
to  place  it  beyond  the  reach  of  his  Wife  and  his 
Judgment  eredltors,  the  conveyance  was  valid 
as  between  the  father  and  son  though  no  coosld- 
eratiOQ  passed  between  them,  and  though  it 
may  have  been  void  as  to  father's  Judgment 
creditors. 

2.  Fraadulest  oonv^asees  4e:»I72<I)— Sos  to 
whoM  la>4  purdMud  by  father  was  conveyed 
at  father's  instance  to  defeat  jndgment  cred- 
itors acqiilrad  a  feo-slnplo  titie  as  apaintt 
the  father. 

Where  father  parchased  land  and  caused 
deed  to  be  executed  to  his  son  in  order  to  de< 
feat  the  father's  Judgment  creditors,  the  bob  as 
to  the  father  acquired  a  fee-simple  title  to  the 
land,  regardless  of  any  secret  arrangement  he 
may  have  bad  with  father  for  Teconveyanee  to 
the  father. 
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3.  Trasts  «=»I97— TrattM'a  oonv^ano*,  in  vio- 
lation of  daty  as  trutoo,  In  eomldoration 
of  grantoo's  marriage  to  Mm,  held  Invalid. 

Where  testator  devised  land  to  troatee  for 
benefit  of  his  sisters,  with  the  power  to  edl  the 
land  and  lelnTeat  proceeds  for  benefit  of  the 
ters,  and  provided  that  on  trustee's  death  the 
property  should  so  In  equal  parts  to  the  sisterB, 
the  equitable  title  vas  not  extinguished  by  the 
trustee's  conveyance  of  the  land  in  considera- 
tion of  the  grantee's  marriage  to  him,  aoch  con- 
veyance being  in  violation  of  tmstee'n  dnty, 
and  therefore  invalid. 

4.  Tmti  «ss>94— Qrantte  to  whom  trnstae  ex- 
oovted  deeds  In  his  capacity  as  trustee  baoams 
a  trustee  ex  malefldo,  being  ohargbd  with  no- 
tice of  nctent  ot  trustee's  power. 

Where  troatee  empowered  to  convey  land 
Cor  the  purpose  of  reinvestment  of  proceeds  for 
beneficiaries'  benefit  conveyed  the  land  to  his 
wife  in  coneideration  of  her  marriage  to  him 
by  deeds  showing  on  their  face  that  the  convey- 
ance was  made  by  grantor,  as  trustee  of  the 
estate  of  named  decedeid,  the  wife,  in  dealing 
with  the  tmet  pzopertr.  was  charged  with  no- 
tice that  trustee's  powor  to  convey  was  lim- 
ited to  a  conveyance  for  purpose  ot  reinvest- 
ment of  proceeds,  and  became  a  trustee  ex 
malifido,  holding  the  title  to  the  land  for  the 
use  and  benefit  of  the  benefidariea. 

5.  Appeal  and  error  «=»847(  1 )— Supreme  Court 
•n  appeal  hi  owitty  «1U  mmlM  meord  and 
pass  on  merits. 

On  appeal  in  a  proceeding  in  equity,  the 
Supreme  Court  will  examine  the  record  and 
pasa  on  the  merita  of  the  ease. 

Appeal  from  Circuit  Court,  Ste.  OeneTieve 
County;  Peter  H.  Buck,  Ju^. 

Action  by  Alma  P.  Price  and  anoUwr 
agalnat  Amelia  Morrisoi.  Judgment  of  dis- 
missal, and  pUtintifTs  appeaL  Beveraed  and 
ftmanded,  with  directions. 

This  action  was  commotced  in  the  common 
pleas  court  of  Cape  Girardeau  coun^.  Mo., 
on  January  28,  1918.  and  transferred  by 
change  of  venue  to  the  <drcult  court  of  St& 
(ienerieve  county.  Mo.,  where  it  was  tried 
before  Judge  Hock. 

In  the  flrat  count  of  said  petition  plalntISs 
claim  to  be  tbB  owners,  as  tenants  in  com- 
mon, of  certain  real  estate  described  ther^n, 
located  in  the  city  of  Cape  Girardeau,  Mo., 
and  seek  to  set  aside  and  cancel  a  warranty 
deed,  of  date  Deconber  21,  1916,  made  txy 
James  M.  Morrison,  as  trustee  of  the  estate 
of  Lawrence  Morrison  deceased,  to  the  de- 
fendant,  conveying  therein  the  real  estate 
described  in  said  first  count  of  [wtltlon.  The 
second  count  Is  similar  to  the  Oxst,  In  which 
the  iiialntiffs  seek  to  set  aside  and  cancel 
a  warranty  deed,  made  by  said  Morrison,  as 
trustee  aforesaid,  to  d^endant,  on  Dec^- 
ber  26,  1916,  conveying  therein  about  30 
acres  of  land,  located  In  Cape  Otrarde«u 


county.  Mo.,  and  described  In  said  rount. 
Each  count  alleges  that  the  real  estate  de- 
scribed therein  was  the  property  of  Law- 
rence Morrison,  deceased,  who  died  testate 
In  1914,  in  Gape  Girardeau  county  aforesaid. 
Each  count  alleges  that  said  Lawrence  Mor- 
rison left  a  win,  which  was  duly  probated  in 
the  common  pleas  court  of  said  last-named 
county  on  December  23,  1914;  that  by  the 
terms  of  said  will  said  Lawrence  Morrison 
devised  to  said  James  M.  Morrison,  In  trust 
for  plaintlfls  herein,  the  real  estate  describ- 
ed In  both  counts  of  petition;  that  the  trus- 
teeship aforesaid,  vested  In  said  James  M. 
Mwrlscm,  was  crated  for  a  period  of  20 
years,  or  for  a  period  equal  to  the  lifetime 
of  said  James  M.  Morrison;  that  said  will 
provided  the  real  estate  aforesaid,  either 
at  tiie  end  of  the  2&-year  period  or  at  the 
termination  of  the  trust  by  the  death  of  said 
James  M.  Morrison,  should  descend  in  equal 
parts  to  the  plaintiffs  herein;  that  said 
James  M.  Morrison  departed  thte  life  in 
January,  1918,  and  that  said  trust  was  there- 
by terminated;  tbat  all  of  said  property  cov- 
ered by  said  trusteeship  thereuptm  descended 
to,  and  vested  in,  these  plaintiffs,  in  equal 
parts;  that  detettdast  herein  was  the 
wife  of  said  James  M.  Morrisw  at  tbe  time 
of  his  death,  and  had  been  married  to  him 
for  about  one  year;  that  defendant's  name 
prior  to  said  marriage  was  Amtiia  Green. 
Both  counts  allege  that  said  James  M.  Mot- 
rlson,  trustee  aforesaid,  and  this  defendant 
entered  Into  a  conspiracy  to  defraud  these 
plaintllb,  and  d^tftve  thm  of  tbe  omeaiiip 
of  said  real  estate,  whereby  .said  James  M. 
Morrison,  as  such  trustee,  promised  to,  and 
did,  execute  to  said  defendant  tbe  reapectlTe 
warranty  deeds,  of  date  December  21  and 
December  26,  101%  hentofore  mentioned, 
subject  to  the  Incumbrances  then  standing 
against  said  real  estate;  tbat  the  deed  men- 
tioned in  tibe  first  count  contains  the  ex^ 
pressed  cmislderatlon  of  IIJZOO^  while  tlieccm- 
BldMatlon  in  the  other  deed -Is  desl£nated 
as  9800;  tlmt  each  of  said  warranty  deeds 
was  duly  recorded  is  Cape  Glrardeen  coun- 
ty  aforesaid,  in  1917>  Both  counts  allege 
tbat  the  consideration  moitlcned  in  said 
deeds  vaa  fictitious,  and  never  paid;  that  no 
real  considerati<m  passed  to  said  trostee  fOr 
the  benefit  of  these  idalntlffa;  that  at  tlte 
time  of  the  execution  of  said  warranty  deeds 
said  Morrism,  an  truatce  under  the  terms 
of  his  trusteeship,  had  no  legal  authority 
to  make  tither  of  said  deeds,  etc.  Bach 
count  of  t>ctltlon  concludes  with  a  prayer. 
In  which  the  court  is  asked  to  cancel  said 
warranty  deeds  to  divest  said  defendant  of 
the  tlHe  acquired  thereby,  and  to  vest  the 
same  in  these  plaintiffs,  subject  to  such  In- 
cumbrances as  rested  against  said  real  estate 
nt  the  time  of  said  conveyances.  Gmeral 
relief  is  also  asked  in  eadk  count  of  petition. 
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Amended  Answ^. 


Said  answer  as  to  each  count  of  petition 
admits  that  at  the  time  of  the  death  of  said 
James  U.  Morrison  he  waa  the  husband  of 
defendant;  that  she  bad  been  married  to  him 
for  a  period  of  about  (me  year ;  that  defend- 
ant's name,  prior  to  her  marriage  to  said 
James  M.  MorriBon,  waa  Amelia  Oreen ;  that 
the  said  James  M.  Morrlsim  died  In  the 
month  of  January,  1918;  that  rai  December 
21,  1916.  said  Morrison  executed  and  de- 
livered to  defendant  the  warranty  deed  de- 
scribed ilk  first  count  of  petition;  that  on 
December  26,  1916.  said  Morrison  executed 
and  delivered  to  defendant  the  warranty 
deed  described  In  the  seomd  count  of  said 
petition.  Said  answer  cmitalns,  after  the 
above  admlssltms,  a  gaieral  denial  of  all 
the  allegatlous  in  both  counts  of  petition. 

For  further  answer  to  both  counts  of  peti- 
tion it  is  averred  that  said  James  M.  Morri- 
son, bj  the  prorlsioQs  of  said  will,  was  glvoi 
the  power  to  sell  or  dispose  of  any  of  tbe 
real  estate  afbresald  without  giving  bond  for 
the  performance  of  the  trust  Imposed  in  him, 
and  was  further  relieved  from  accounting 
to  the  court  for  the  execution  of  said  trust 
It  is  further  averred  that,  If  said  James  M. 
Morrison  has  not  accounted  to  idalntlfls  for 
tbe  prqp»ty  described  In  petition,  lliey  must 
look  to  his  estate  for  tlie  assertion  ot  any 
rii^ts  which  they  may  have  in  the  premises.. 

Said  answer  as  to  each  count  states : 

That  said  James  M.  MorrisoQ,  during  bis  life- 
time, married  three  times;  thtt  his  first  wife, 
Ida  Grnshon,  Aed  about  December  10,  1689; 
tbat  of  said  marriage  the  following  diUdren 
were  bom:  Lawrence,  Ahna  F..  Maggie  Mae. 
Barry,  and  Fred;  that  about  August,  1803,  h« 
married,  as  bis  second  wife.  liona  Brannocfc; 
that  the  domestic  relations  between  said  James 
M.  Morrison  and  his  second  wife  were  very  un- 
pleasant;  "that  at,  about,  and  daring  tbe  years 
1906  and  1907,  *he  mM  Jsme*  M.  Morrimn 
WM  Marmued  hp  aaid  »evond  u>if«  fn  kit  tfomes- 
iio  Ufa,  amd  wot  taraited  hy  crtUtort  inMtUut- 
i$t0  twit*  and  o&iomwfr  iudffincnfa  ngaiiut  kim, 
and  that  he  did,  on  or  about  the  2d  day  of  July, 
1907,  make,  execute,  and  deliver  to  bis  sou, 
Lawrence  Morrison,  quitclaim  deeds  to  all  of 
his  property  situated  in  Cape  Girardeau  county, 
Mo.,  and  elsewhere;  tbat  said  Jamea  M.  Mor* 
rison  conveyed  said  proi>erty  to  his  son.  Law- 
rence, not  as  an  absolute  conveyance,,  but  in 
trust  Cnr  himself,  0*4  <to  Mtd  oanwyanM  WM 
made  for  the  «el«  fwrpoaa  of  dayrMn^  Ms  amd 
teetmd  wife,  ttitk  tohem  hit  rvletioM  wen  so 
unpleasant,  and  his  creditors,  from  reetisittg  on 
or  out  of  his  property."    (It^cs  ours.) 

The  answer  further  alleges  that,  after 
said  conveyance  to  Lawrence,  said  James  M. 
Morrison  continued  to  occupy  tbe  property 
described  In  first  count  of  petition  as  his 
homestead,  and  continued,  after  executing 
said  deed  to  Lawrence,  to  exercise  acts  of 
ownership  over  the  property  described  In 
both  counts  of  petition;  that  about  the  year 
1913  said  James  M.  Morrison  bad  hta  son, 
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Lawrence,  make  the  will  In  ctmtroversy 
wblch  gave  to  his  fatber  the  right  of  disposi- 
tion of  said  property,  etc. ;  that.  In  considera- 
tion of  d^endant  agreeing  to  marry  said 
James  M.  Morrison,  and  for  other  valuable 
ccmslderatlons,  he  executed  and  delivered  to 
ber  the  two  deeds,  dated  in  December,  1916, 
sought  to  be  canceled  In  petition;  that  pur- 
suant to  said  arrangement  the  defendant  and 
said  Morrl.s(jn  were  married  and  lived  togeth- 
er on  the  property  described  In  first  count 
of  petition,  until  the  death  of  said  James  M. 
Morrison  In  January,  1918;  tbat  tbe  prop- 
erty described  lu  the  fii-.st  count  of  petition 
had  a  $1,200  Incumbrance  against  it  at  the 
time  of  the  execution  of  aaid  deed  on  De- 
cember 21,  1916. 

Tbe  reply  is  a  general  denial  of  the  new 
mutter  contained  In  above  answer.  It  also 
alleges  defendant  had  notice,  when  she 
received  said  warranty  deeds,  that  said 
James  M.  Morrison  held  said  real  estate 
under  the  terms  of  the  Lawrence  Morrison 
will,  as  trustee  aforesaid,  and  that  he  had 
no  eQulCable  Interest  therein ;  that  said  con- 
veyances to  defendant  were  not  made  for  the 
benefit  of  these  plaintiffs,  but  solely  for  the 
benefit  of  said  James  M.  Morrison,  and  in 
violation  of  his  duty  as  trustee.  Said  reply 
further  alleges  that  defendant,  by  reason  of 
the  facts  aforesaid.  Is  estopped  from  claim-' 
lag  any  interest  in  said  property,  etc. 

FUintifb*  BTldmce. 

It  was  admitted  by  defendant  at  the  trial 
below  that  James  M.  Morrison,  on  July  2, 
1807,  and  iH^or  thereto,  was  tbe  owner  in 
fee  of  the  real  estate  described  in  the  first 
count  of  petition,  and  that  he  Is  the  common 
source  of  title  as  to  said  real  estate.  It  was 
admitted  by  defendant  that  on  July  2,  1907, 
said  James  M.  Morrison  and  Lona  Morrison, 
his  wife,  executed  a  aultclalm  deed  to  said 
Lawrmce  Morrison,  conveying  to  htm  tbe 
real  estate  described  In  the  first  count  of 
petition,  for  the  expressed  consideration  of 
fSOO;  that  said  deed  was  duly  acknowledged 
and  filed  for  record  in  the  <^ce  of  the  re- 
corder of  deeds  in  and  for  Cape  Girardeau 
county.  Mo.,  on  July  6,  1007,  and  was  record- 
ed In  Book  43,  at  page  132.  It  was  admitted 
by  defendant  tiiat  on  January  8,  1008,  said 
James  M.  Morrison  obtained  a  decree  of  di- 
vorce from  his  said  wife,  Lona  Morrison,  In 
the  circuit  court  of  above  county.  It  was 
admitted  by  defendant  that  on  October  1, 
1907,  aoil  prior  thereto,  Edward  H.  Engle- 
man  was  the  owner  In  fee  of  the  real  estate 
described  In  the  second  count  of  petition, 
and  tliat  he  is  tbe  common  source  of  title  as 
to  said  real  estate.  It  was.  admitted'  by  de- 
fendant that  on  October  1,  1007.  Edward  II. 
Engleman  and  wife  conveyed  said  real  estate 
described  In  tbe  second  count,  by  warranty 
deed,  to  said  I^wrence  Morrison,  for  tbe 
expressed  consideration  of  $1«200,  which 
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said  deed  was  dniy*  acknowledged  and  prop- 
erly filed  for  record  In  Oape  Olrardeav  coiuit7 
aforesaid,  <m  October  ff,  1908,  and  recorded 
Is  Book  48,  at  page  46%  of  the  recorder's 
office.  It  was  admitted  by  defeodant  that 
Lawrence  Morrison  died  on  December  21, 
1914,  while  a  resident  of  Cape  Girardeau 
county  .aforesaid ;  that  he  left  a  will,  which 
was  duly  pTov&n  and  admitted  to  probate 
In  the  Cape  Girardean  court  of  common 
pleas,  on  December  23, 1014,  and  that  no  let- 
ters of  administration  were  applied  for  dur- 
ing the  lifetime  of  said  James  M.  Morrison, 
nor  until  January  18,  1918,  one  week  after 
bis  death. 

The  will  aforesaid,  wltboat  the  formal 
parts,  reads  as  follows: 

"Article  First:  I  desire  the  payment  of  all 
my  just  debts,  and  funeral  expenses,  which  are 
few  and  small,  as  soon  after  my  death  as  may 

be. 

"Artide  Second:  I  will  and  devise  to  my  fa- 
ther, James  M,  Morrison,  all  of  the  real  estate, 
personal  property,  money  and  cboses  in  action 
wherever  the  same  may  be  found.  In  trast  for 
my  two  sisters,  to  wit:  Magi^e  Bfoy  Anderson, 
n£e  Maggie  May  Morrison,  and  Alma  P.  Morri- 
son, which  trnst  is  to  be  held  and  maintained 
by  my  father  for  twenty  years  a£ter  my  death, 
if  he  shall  so  long  liTe.  But  if  be  should  not 
■no  long  live  then  it  Is  my  wHl  and  desire  that 
aU  of  my  property  and  real  estate  shall  descend 
to  my  sisters  in  eqaal  parts  or  shares  after 
twenty  years,  or  at  the  death  of  my  father  if 
he  should  die  within  a  period  of  twenty  years 
after  my  death. 

"Article  Three:  It  Is  further  my  will  and  de- 
sire thst  if  my  lister  Alma  P.  Morrison  should 
depart  this  life  without  living  issue  or  descend- 
ants,  then  it  is  my  will  and  desire  that  all  that 
part  of  my  estate  devised  to  her  by  this  will 
shall  descend  and  vest  in  my  sister  Maggie  May 
Anderson,  but  if  at  the  expiration  of  this  trust 
she  be  dead,  her  share  shall  descend  to  her 
children  or  Uieir  descendants  under  the  law  of 
descent  and  distribution  under  the  laws  of  the 
state  of  Missouri, 

"Article  Four:  It  is  my  will  and  desire  that 
my  father,  James  M.  Morrison,  in  trust  for 
twenty  years,  if  he  should  live  so  long  after  my 
death,  holS  said  property;  but  if  he  should  not 
live  so  long  then  he  is  to  bold  said  property  in 
trust  so  long  as  he  does  live.  It  is  also  my  will 
and  desire  that  whenever  my  father,  James  M. 
Morrison,  deems  it  to  the  best  interest  of  the 
derlsees  to  sell  or  dispose  of  my  real  estate, 
personal  property  or  cboses  in  action,  be  shall 
do  so  and  make  fitting  conveyances  and  trans- 
fers to  the  purchasers  of  the  same,  and  that  he 
invest  the  proceeds  derived  from  the  same  in 
real  estate  or  personal  property,  and  resell  and 
reconvey  the  same  as  In  his  judgment  he  may 
deem  Iwst  for  my  sisters  or  their  descendants, 
but  said  conveyances,  purchases  and  Investments 
are  to  be  made  by  him  as  trustee  for  my  sis- 
ters or  legatees.  . 

"Article  Five:  It  is  my  will  and  desire  that 
this  last  will  and  testament  shall  be  probated 
as  soon  after  my  death  as  may  be,  but  it  is 
my  further  will  and  desire  that  no  court  shall 
require  my  trustee,  James  M,  Morrison,  who  is 
also  named  as  executor  of  my  estate,  shall  re- 


quire hfm  to  give  bond  for  Qie  performance  of 
this  trust,  nor  that  be  be  required  to  account  to 
any  court  for  the  discharge  or  execution  of  said 
trust,  nor  that  he  be  required  to  make  settle- 
ment to  any  court  in  regard  to  the  duties  or 
actions  imposed  by  this  last  will  and  testament. 

"I  further  anthoriae  my  said  executor  and 
trustee  to  sell  all  my  property  and  real  estate 
at  puUic  or  private  sale  and  make  conveyances 
of  the  same  witiiont  beli«  required  first  to  pro- 
cure an  order  of  sale  from  any  probate  court, 
or  report  to  any  probate  coart,  or  ask  approv- 
al of  sale  of  any  real  estate  or  property  so  sold 
as  such  trustee  or  executor. 

"It  is  my  will  and  desire  that,  if  at  ai^  time 
In  my  father's  judgment  it  would  be  to  the  ben- 
efit of  my  sisters,  or  either  of  them,  to  have 
some  advancement  of  mon^  from  the  trust 
fund,  be  will  advance  to  th«n  such  funds  or 
amounts,  but  said  advances  to  neither  of  them 
to  exceed  approximately  their  Interest  in  said 
trust  fund.  Lawrence  Morrison." 

It  was  admitted  by  defendant  that  said 
James  M.  Morrison  was  the  father  of  Law- 
rence Morrison,  Alma  P.  Price,  and  Maggie 
Mae  Morrison,  and  that  said  James  M.  Mor- 
rison died  on  January  11, 1918,  while  a  resi- 
dent ot  Cape  Girardeau  county,  Mo. 

Defendant's  Evidence. 

Bespondent  offered  In  evidence  the  two 
warranty  deeds  dated  December  21  and  De- 
cember 26,  1916,  sought  to  be  cancded  hoe- 
in,  which  have  been  sufficiently  described 
heretofore. 

Defendant,  over  the  objection  of  plain- 
tiffs, was  permitted  to  examine  a  number 
of  witnesses,  whose  testimony  tended  to 
show  that  James  M.  Morrison  paid  for  the 
real  estate  In  controvert,  described  in  the 
second  count,  and  that  Lawrence  Morrison 
paid  no  part  of  the  purchase  price  of  same  to 
Edward  H.  Englemao;  that  said  property 
was  conveyed  by  Engleman  to  Lawrence 
Morrison,  at  the  instance  of  James  M.  Mor- 
rison, to  keep  the  letter's  creditors  from 
reaching  same.  Over  plalntllfs'  objection, 
the  defendant  offered  testimony  tending  to 
show  that  Lawrence  Morrison  paid  nothlnc 
for  the  real  estate  described  In  the  first 
count  of  petition;  that  said  James  M.  Mor- 
rison, after  the  legal  title  to  said  real  estate 
was  vested  in  Lawrence  Morrison,  continued 
to  exerdse  acta  of  ownership  over  It,  paid 
the  taxes  thereon,  and  occupied  the  propertj' 
described  in  the  first  count  of  petition.  Ov« 
the  objection  of  plaintiffs,  the  defendant  was 
permitted  to  prove  by  general  reputation 
in  the  neighborhood  that  James  M.  Morrison 
was  supposed  to  be  the  real  owner  of  the 
property  In  controversy. 

PlalntUEa*  Evidence  tn  KebutUL 

Appellants  offered  in  evidence  certain  tax 
rec^pts  showing  that  the  real  estate  in  con- 
troversy was  assessed  to  Lawrence  Morrison, 
and  that  the  taxes  were  paid  on  same  hf 
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James  Morrison  as  tniBtee.  Plaintfflb  ot- 
fcred  testimony  tending  to  show  that  James 
U.  Mwrlson,  as  trustee  of  tiie  estate  of 
Lnrrence  Morrison,  d^wslted  money  In  the 
banks,  and  checked  against  the  same  as  sncb 
trustee;  that  he  transacted  other  bnstnesB 
rdattng  to  said  real  estate  as  trustee  afore- 
said. 

FlaintUh  bad  the  dtfendant  svom  as  a 
wttoess,  and  offered  to  examine  her  witb  ref- 
erence to  said  warranty  deeds,  and  the  con- 
sideratlcm  for  same,  etc.  Counsel  for  defend- 
ant objected  to  her  examination  by  plaintiffs, 
on  the  ground  that  she  was  an  Incompetait 
witness  under  the  law,  etc.  The  court  sus- 
tained respondent's  objection,  and  exclud- 
ed said  testimony.  Thereupon  counsel  for 
appdlants  had  the  record  show  what  they 
sought  to  ^clt  from  defendant  as  a  witness, 
etc.  The  court  again  ruled  that  said  evi- 
dence was  Incompetent.  An  exception  was 
saved  to  above  rulings. 

The  foregoing  covers  substantially  all  the 
facts  presented  In  the  record.  The  trial 
court  took  the  case  under  advisement  until 
Uctober'31,  1919,  at  which  date  it  found 
the  Issues  in  favor  of  defendant  on  both 
coonts  of  petition,  dismissed  plaintiffs'  bill, 
and  entered  Judgment  against  them  for 
costs,  etc.  Plaintiffs  In  due  time  filed  their 
motion  for  a  new  trial,  which  was  overruled, 
and  the  cause  duly  appealed  by  them  to  this 
court. 

Edward  D.  Hays  and  Spradllng  &  Bur^ 
RH«b,  all  of  Ciwe  Girardeau,  for  appdlants. 

Oliver  &  OUver,  of  Cape  GMrardeau,  for 
reapwident. 

BAILEY,  a  (after  aUting  the  factb  afl 
ibore).  [1]  1.  It  aroears  fn»n  defendant's 
ama^  answer,  and  from  tbo  undisputed 
cTldence  In  the  cas^  that  James  M.  Mdrri- 
■OD,  tbe  common  wmrce  ot  title,  conreyed 
ttie  real  estate  described  in  tbe  first  count 
of  petition  to  his  s<hi,  Lawrence  MorrisMi, 
on  Inly  2,  1907,  for  tbe  expressed  considera- 
tion of  $800,  for  the  purpose  and  with  tbe 
iBtentlffli  of  pladng  said  vnpertj  beyond 
the  reach  of  bis  second  wife  and  his  iudg- 
ment  creditors.  WhUe  sold  conveyance  may 
hare  been  void  as  to  said  Judgment  creOl- 
ton,  yet,  as  between  said  James  M.  Morrt- 
ma  and  bis  son,  Lawrence  Morrison,  It  con- 
nred  to  the  lattra  the  absolute  fefr«Hnple 
title  to  said  real  estate,  although  no  actual 
consIderaUon  may  have  passed  between  said 
parties.  Ganuuage  t.  Latbam  et  al.,  222  S. 
W.  loc.  dt  471-472,  and  cases  cited ;  Butte 
Inr.  Cb.  T.  Bdtl*.  201  8.  W.  loc.  dt  886.  and 
esses  dted ;  Rowley  et  al.  v.  Bowley  et  al., 
MT  S.  W.  loc.  dt  165;  Derry  t.  Fielder,  216 
Ma  ibc.  dt.  192-104,  115  3.  W.  412;  Cream- 
er  V.  Blvert,  214  Mo.  473,  118  S.  W.  1118; 
Charles  v.  White,  214  Mo.  187,  112  S.  W. 
545,  21  L.  R.  A.  (N.  S.)  481.  127  Am.  St.  R^. 
*74;  Daridaon  t.  Dodury,  170  Bio.  loc.  dt 


006.  607,  78  8.  W.  624;  mitaker  t.  Wblta- 
'ker,  157  Mo.  loc.  dt  353,  68  8.  W.  B.  and 
cases  cited ;  Van  Winkle  &  Randall  t.  Mc- 
Kee.  7  Ma  435. 

Tbe  above  autborlUes  leave  no  room  for 
carll  or  doubt  as  to  the  established  law  of' 
tbls  state  in  respect  to  fqregolng  matter. 

It  may  be  conceded  for  tbe  purposes  at 
the  ease  that  Lawroice  Morrism  paid  no 
consideration  to  b][s  father  for  said  quttdalm 
deed.  Evea  if  the  grantee  did  secretly  agree 
witb  his  fattaer  that  he  would  reconv^  to 
tbe  latter  the  real  estate  aforesaid,  yet  as 
the  eonveyance  aforesaid  was  made  to  de- 
fraud creditors,  a  court  of  equity  woulff  not 
require  the  son  to  reconvey  said  property, 

[23  2.  It  is  undisputed  that  James  M. 
Morrison  booi^t  the  real  estate  described  In 
second  count  of  petition  from  Edward  H. 
Engleman  and  wife  October  1, 1007,  and  that 
the  deed  therefor,  at  the  Instance  ot  said 
James  M.  Morrison,  was  made  directly  to 
said  Lawrence  Morrison,  as  grantee,  in  or- 
der to  defeat  tbe  Judgment  creditors  of  said 
James  M.  Morrison.  Under  the  authorities 
dted,  in  tbe  preceding  propodtlon  Lawrence 
Bforrison  acquired  tbe  absolute  fee-simple 
title  to  tbe  real  estate  described  In  tbe  sec- 
<md  count  of  petition,  regardless  of  any  se- 
cret arrangonent  be  may  have  made  witb  bis 
father — If  one  was  made — to  reconvey  to 
him  tbe  real  estate  aforesaid. 

[S]  S.  The  will  In  controversy  mu  «»cat- 
ed  on  September  16,  lOlS.  At  Uiat  time 
Lawrmce  Morriacm  was  tbe  absolute  fee- 
simple  owner  ot  tba  real  estate  In  contro- 
versy, described  in  both  counts  (tf  petition, 
and  r^nalned  sudk  owner  up  to.  Oie  time  of 
his  death  on  December  21,  1014.  By  the 
torms  and  provisions  of  the  will  hentoton 
set  out  James  M.  Morrison,  at  tbe  deatb  of 
testator,  became  vested  witb  tbe  l<%al  title 
to  the  real  estate  In  controversy*  aB  triistee 
for  these  plaintiffs,  while  the  equitaUe.  Utle 
to  said  real  estate  became  vested  by  the 
terms  of  said  will  In  plaintiffs,  subject  to 
the  legal  right  pf  said  trustee  to  sell  said 
real  estate,  under  the  provUlons  (tf  said  will. 
In  a  manner  authorized  law,  in  order  to 
reinvest  the  j>roceeds  thereof  for  the  SA^t 
of  these  plaintiffs.  Dunbar  v.  Sims,  283  Mo. 
356,  222  S.  W.  838;  HnntlngtOtt  Real  Estate 
Co.  V.  Megaree,  280  Mo.  41,  217  S.  W.  301. 
Unless  the  real  estate  aforesaid  was  sold  by 
James  M.  Mwrlson  as  trustee  aforesaid  for 
the  purposes  ot  reinvestment  for  tbe  boieflt 
of  these  plaintiffs,  thdr  equitable  title  to 
said  property  was  not  extinguished,  and  <m 
the  death  of  said  James  M.  Morrison  they 
became  the  absolute  owners  in  fee  of  ill  the 
real  estate  in  controversy  here. 

4.  As  heretofore  shown,  Lawrence  Morri- 
son at  the  time  of  fils  death  was  the  owner 
in  fee  of  the  land  described  In  both  counts 
of  the  petition.  James  M.  Morrison  accept- 
ed the  trusteecdiip  Imposed  upon  blm  Dy  tbe 
provisions  of  the  will  aforesaid,  and  benco 
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neitJtter  he  nor  his  privies  could  thereafter 
assert  aay  claim  of  onuersblp  in  said  real 
estate  adversely  to  the  fee-simple  title  held 
by  Lawrence  Morrison  therein  at  the  time 
of  his  death.  Said  James  M.  Morrison,  with 
full  knowledge  of  all  the  facts  heretofore 
mentioned,  having  accepted  said  trusteeship, 
and  acted  thereunder,  had  no  legal  right  to 
sell  and  convey  said  real  estate,  or  any  part 
thereof,  except  in  good  faith,  for  the  pur- 
poses of  reinvestment  in  beiialf  of  plaintiffs, 
as  heretofore  stated.  Milan  Bank  t.  Rich- 
mond et  al.,  280  Mo.  30,  217  S.  W.  loc.  cit. 
76,  77,  9  A.  L.  R.  353,  and  cases  cited;  Se- 
bree  v.  Ry.  Co.,  212  S.  W.  loc.  cit.  16.  and 
cases  cited;  Lawson  v.  Cunningham,  275 
Mo.  loc.  cit.  150,  204  S.  W.  UOO;  State  ex 
.rel.  V.  Citizens'  Bank,  274  Mo.  loc.  cit.  73, 
202  S.  W.  3S2 ;  Hector  v.  Mann,  225  Mo.  228, 
124  S.  W.  1109. 

6.  It  may  be  said  in  passing  that  James 
M.  Morrison  had  no  legal  right,  as  trustee 
aforesaid,  to  give  away  said  property  or  to 
convey  the  same  to  defendant  in  considera- 
tion of  her  agreement  to  marry  him. 

In  Cornet  v.  Cornet,  269  Mo.  loc.  cit.  316, 
190  S.  W.  339,  the  wlU  in  controversy  there 
directed  the  trustee  "to  manage  such  trust 
fund,  and  to  make  the  same  productive  In 
such  manner  as  he  may  deem  most  safe  and 
iidvantngeoua,"  In  construing  the  above 
language,  we  said: 

"It  is  not  nor  can  it  be  said  that  this  con- 
ferred any  otber  or  different  power  than  to  use 
ills  best  judgment  in  investing  in  such  securities 
as  are  approved  by  thn  rules  of  equity  as  in- 
vestments for  trust  funds.   •   ♦  • 

The  same  principle  Is  annonnccd  in  Trigg 
1 .  Trigg,  192  B.  W.  loc.  Git.  1014,  and  Olbson 
1  Gibson,  239  Mo.  loc.  cit  SOT,  144  8.  W.  770. 

We  are  sattsfled  from  the  evidence  In  this 
case  that  the  alleged  sale  of  the  real  estate 
in  controversy  from  said  James  M.  BforAsoi, 
as  trustee,  to  defendant  was  made  iiT  viola- 
tion of  his  duty  as  trustee,  and  Is  Invalid; 
that  both  of  the  warranty  deeds  from  said 
Morrison,  as  trastee,  to  defendant  should  be 
set  aside  and  canceled. 

[4]  6.  The  two  warranty  deeds  sought  to 
be  canceled  In  this  case  show  en  their  face 
that  said  James  M.  3forrlson  was  not  at- 
tempting to  convey  said  real  estate  to  de- 
fendant as  his  Individual  property.  On  the 
contrary,  both  of  said  deeds  purport  to  have 
been  executed  by  said  James  M.  Morrison, 
as  trustee  of  the  estate  of  Lawrence  Mor< 
rison,  deceased.  The  defendant.  In  dealing 
with  said  trust  property,  was  charged  with 
notice  that  the  legal  title  to  said  real  estate 
was  held  by  said  James  M.  Morrison  as 
trustee,  for  the  use  and  benefit  of  these 
plaintiffs,  and  that  he  was  only  authorized 
to  sell  nud  convey  the  same  for  the  puriwses 
of  reinvestment  In  their  behalf. 

We  flccoi-dtngly  hold  that  defendant,  by 


virtue  of  said  warranty  deeds,  became  a 
trustee  ex  maleSclo,  and  holds  the  legal  title 
to  the  real  estate  In  controversy  for  the  use 
and  benefit  of  these  plaintiffs  as  tenants  In 
common.  Elliott  v.  Machine  Co.,  236  Mo. 
546,  139  S.  TV.  356;  PhilUps  v.  Jackson,  240 
Mo.  loc.  clL  335,  144  S.  W.  112;  Caise  v. 
Goodman,  250  Mo.  loc.  cit.  114,  115,  156  S. 
W.  698 :  Case  v.  Sipes,  280  Mo.  loc.  cit  118, 
217  S.  W.  306;  Hess  W.  &  Y.  Co.  v.  Grain 
E.  Co.,  280  Mo.  loc.  cit  196,  217  S.  W.  loc- 
cit.  503. 

(6]  7.  As  this  is  a  proceeding  In  equity, 
we  are  required  to  examine  the  record  and 
pass  upon  the  merits  of  the  case.  In  per- 
forming this  duty  we  have  not  be^  able  to 
reach  the  same  conclusion  as  did  the  trial 
court  in  respect  to  either  the  facts  or  the 
law  under  which  the  rights  of  the  parties 
hereto  should  be  determined-  We  hold  that 
respoudent  Is  neither  an  Innocent  purchaser 
nor  one  for  value.  We  accordingly  reverse 
and  remand  this  cause,  with  directions  to 
the  trial  court  to  set  aside  its  decree,  and  to 
enter  a  new  decree  in  favor  of  plaintiffs,  can- 
celing the  two  warranty  deeds  frMu  James 
M.  Morrison,  trustee  for  the  estate  of  Law- 
rence Morrison,  deceased,  to  the  defendant, 
and  as  a  p.art  of  said  decree  to  divest  said 
defendant  of  the^  legal  title  to  the  real  estate 
described  In  both  counts  of  petition,  and  vest 
the  same  in  these  platntlffg  as  tenants  in 
common. 

WHITE  and  REEVES,  CO.,  ctmcur.  ■ 

PER  CUIilAM.  The  foregotag  opinioa  of 
HAIL.KY,  c,  is  lieieby  adopted  as  the  opin- 
lou  of  the  court 

AU  concur. 


STATE  V.  KOLAFA.   (No.  23939.) 

(Supreme  Court  of  Missouri.  Divlaimi  No  2*. 
Jan.  2.  1022.) 

1.  Criminal  law  c=9372(I)  —  Othw  offeastt 
oonmlttetf  rnirter  same  eontplracy  may  he 

thOWN. 

Where  there  is  a  conspiracy  for  the  purpose 
of  committing  crime,  and  aeveral  crimes  are 
committed  in  pursuasce  thereof,  they  are  so 
related  to  each  other  that  the  proof  of  one 
tends  to  prove  tbe  other,  and  on  the  trial  of 
a  defendant  for  the  commission  of  <«e  the 
others  may  be  shown. 

2.  Indictmsnt  aad  infermaitoii  «=»I69— Alle- 
gation of  coaspiracy  URsee«8sary  to  author- 
ize proof  orine  was  cemmHted'therMader. 

An  allegation  that  the  crime  for  which  de- 
fendant is  on  trial  was  committed  in  pursu- 
ance of  a  conspiracy  is  not  necessary  to  au- 
thorize proof  thnt  it  was  so  committed,  and 
thereby  render  evidence  of  other  crimes  com- 
mitted under  the  same  conspiracy  admissible. 
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3.  CriMiul  l«Mr  «s»S74.  sad)  —  CmwlnMy  I  under  tke  ttme  ewuplMcy  wu  rimra,  mod  de- 


may  In  pnvetf  by  olramttMllal  wMmm. 

A  coupiracy  to  commit  Crimea,  Indnding 
tbe  crime  for  defendant  ia  on  trial,  may 

be  prored  by  drcnmstanUal  evidence. 

4.  Crinlaal  law  «»372(1)— EvtdMice  of  other 
•teaaea  h  adiqlasible  to  prove  ooaapfraey. 

Bvldence  of  Crimea  otber  than  thoae  ehars- 
ed.  committed  by  the  enme  partlea,  la  admia- 
aiUe  to  proTO  a  eoaapiraf?  Or  a  common 
adieme. 

5.  Criminl  law  ^=3374— EvMeaeo  of  ooaaplra- 
oy  held  antDoleBt  ta  aatkortae  proaf  of  other 
orlaHa'  tharaaader. 

Ia  a  pioaecntion  for  larceny  of  an  antomo- 
bile.  teatimony  by  an  accomplice  that  defend- 
ant, witnesa,  and  another  stole  Ute  automobile 
in  question  and  two  other  automobiles  and  in- 
terchanged the  parts  to  avoid  identification,  and 
that  one  car  was  to  belong  to  each  of  them, 
kaU  enffident  to  warrant  a  finding  that  all 
three  cars  were  atden  in  pursuance  of  the  same 
eonaplracy,  thon^  th»«  was  no  testimony  of 
ai|  e^ieaa  egreement  to  eteal  all  three;  so 
that  evAdenee  of  the  ataaling  of  the  otiier  two 
ears  waa  admiaeibU  to  prove  the  theft  of  the 
car  allcced  to  bare  been  stolen. 

6.  Criariaal  law  «s>777  —  Neadlnatloa  aa  to 
eonaplracy  Juati^rliS  avMaaoa  af  other  orlnee 
la  act  error. 

Wherf  evidence  of  other  Crimea  cmnmltted 
under  tiie  same  conspiracy  was  admitted,  an 
inatraction  as  to  what  was  necessary  to  prove 
a  conspiracy  and  what  might  properly  be  shown 
if  It  existed  would  be  proper,  but  it  was  an 
incidental  and  collateral  matter,  and  not  an  es- 
sential element  of  the  crime,  and  therefore  non- 
direction  in  respect  to  it  waa  sot  error. 

7.  CriailNal  law  4£»37i  (2)-^tlier  arimea  not 
adntaelMo  ta  ahow  iataat  apparent  froai 
criBie  oharfad. 

In  a  prosecntion  for  larceny  of  an  automo- 
bile testimony  that  defendant  took  the  autmno- 
bile  makes  the  intent  apparent,  so  that  evi- 
dence of  other  crimes  by  defendant  was  not 
admissible  to  ahow  Intent. 

8.  Criwiaal  law  172(7)— Erreieous  charge 
proof  of  other  ertmes  could  be  considered  oa 
intent  held  harmlesa. 

In  a  prosecution  for  larceny  of  an  automo- 
bile, whare  the  intent  was  apparent  from  the 
acts  proved,  so  that  other  Crimea  were  not 
adndsaible  to  prove  intent,  bnt  the  proof  of 
tbe  other  crimes  was  admissible  aa  ten^ng  to 
jbow  defendant's  guilt  because  they  were  com- 
mitted under  the  same  conspiracy  as  the  crime 
dunked,  B  charge  that  the  evidence  of  the  other 
crimes  could  be  considered  only  as  affecting  the 
intent,  though  erroneous,  unduly  restricted  the 
effect  of  the  state's  testimony,  and  was  there- 
fore not  prejudidal  to  defendant,  where  the 
jury  had  been  ezprcaaly  told  they  could  convict 
defendant  only  if  they  found  him  guilty  of  the 
particular  offcnae  charged. 

9.  Criminal  law  «s>365(l)  —  Coaveraaifaa  ra- 
Bardlng  pardiaaa  of  a  ear  ather  thaa  the  oee 
ehargad  ta  have  baaa  atolaa  la  aot  "rea  see- 
tae.' 

In  a  prosecntion  for  theft  of  an  automobfle, 
where  evidence  of  tbe  stealing  of  other  cars 


fendant  had  teatlfled  fnlly  that  be  had  purchas- 
ed one  of  the  cars  from  a  named  int^vidual,  a 
coaverBation  between  himeelf  and  tbe  person 
from  whom  he  claimed  to  have  purchased  bad 
at  tbe  time  of  tbe  purchase  related  to  an  inci- 
dental transaction,  and  was  not  spontaneous 
and  illustrative  of  the  act,  and  therefore  was 
not  admissible  as  res  gestie,  which  is  defined  as 
Uiose  circumstances  which  are  the  undesigned 
inddent  of  s  particular  litigated  act,  and  which 
are  admissible  when  illustrative  of  such  act. 

{Ed,  Note.— -For  other  d^nitiMia,  see  Wonto 
and  Phraaes,  Firat  and  Second  Seriea,  Bee 
Gests.] 

Appeal  from  St.  Loula  (Xrcult  Court ;  Wll- 
aon  A.  Taylor,  Judge. 

Frank  Kolafa  was  conTicted  of  grand  lar- 
ceny, and  he  appeals.  Affirmed. 

Thomaa  B.  Harvey,  of  St.  Loula,  for  appel- 
lant 

Jeaae  W.  Barrett,  Atty.  Gen.,  and  Albert 
MlUer,  Aaat.  Atty.  Ueu.,  for  tte  Stale.  ■ 

WHITE,  C.  The  defendant  and  one  Wil- 
liam Ehrenberg  were  jointly  Indicted  in  two 
counts,  charging  grand  larceny^  and  receiv- 
ing stolen  pr<^rty  knowing  it  to  be  stolen. 
One  automobile  of  tbe  value  of  $300  was  the 
property  involved.  After  severance  Kolafa 
was  tried  alone.  Tbe  atate  elected  to  pro- 
ceed upon  the  first  count  charging  grand 
larceny.  The  defendant  ^ras  found  guilty, 
and  hie  punlahment  aancaeed  at  two  years  in 
tbe  penitentiary.  The  appeal  la  from  that 
jadgmmt. 

Tbe  state  introduced  as  witness  one  Joaeph 
Nodita,  who  owned  a  Ford  automobile,  model 
1916,  which  he  said  was  worth  $850.  On 
the  night  of  September  8,  1917,  he  left  hi.<i 
car  on  OolllnsvUle  avenue,  East  St  Iioals, 
and  went  into  a  store.  When  be  came  out 
shortly  afterwards  his  car  was  gone.  He 
reported  his  loss  to  the  police  of  tbe  city  of 
St  Louis,  and  afterwards  saw  the  chassis 
and  body  of  the  car  at  the  police  station  in 
St  Louis.  The  l>ody  had  been  sawed  into 
three  pieces,  the  chassis  had  a  different  body 
on  it,  and  the  motor  nujid>er  liad  been  filed 
off.  He  identified  parts  of  bis  car  by  pri- 
vate marks  he  had  made. 

The  principal  witness  for  the  state  waa 
Albert  C.  Blehslich.  At  the  time  of  the  al- 
leged theft  he  was  17  years  of  age.  Bleh- 
slich testified  that  he  waa  an  automobile 
mechanic:  that  he  got  acquainted  with  Eh- 
renberg and  Kolafa  in  1813 ;  Ehrenberg  was 
in  tbe  meat  market  business  at  2118  Chero- 
kee street.  In  the  rear  of  the  building  was 
a  garage  large  enough  to  hold  at  least  five 
antomobiles;  also  at  the  rear  next  door, 
under  tbe  same  roof,  at  No.  2116,  was  a  va- 
cant place  called  the  slaughterhouse.  Eh- 
renberg owned  fi  Crawford  automobile  which 
he  used  as  a  delivery  truck  in  coanectUui 
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wltb  Ills  boriiness.  He  decided  it  was  too 
expensive,  and  he  wanted  a  Ford.  Ehren- 
berg,  Kolafa,  and  witness  agreed  that  they 
would  steal  a  Ford  automobile  for  Ehren- 
berg's  personal  use.  Ehrenberg  directed 
Kolafa  and  BiebsUch  to  go  to  East  St.  Jxju- 
1b  for  that  porpose.  Accordingly  Blehsllch, 
Kolafa,  and  a  man  named  Ted,  a  friend  of 
Ehrenberg,  went  to  East  St  Louis  la  a  ear 
belonging  to  Biebslich.  They  drove  around 
until  they  saw  a  Ford  stopped  on  State 
street  or  Colllnsville  avenne,  witness  did  not 
renfember  which.  The  occupants  of  the  Ford 
got  ont  and  went  into  a  drug  store  across 
the  street.  Kolafa  drove  witness'  car  back 
of  the  Ford  car.  Ted  had  a  gan-,  and  said 
he  would  shoot  anybody  that  came.  Wit- 
ness cranked  the  Ford  and  drove  away,  with 
Kolafa  following.  They  drove  over  the  free 
bridge  and  to  2118  Cherokee  street,  where 
Ehrenberg  was  waiting  for  them,  and  put 
the  car  in  the  garage.  They  explained  to 
Ehrenberg,  Kolafa  being  iB-esait,  where  they 
got  the  car.  Kolafa  and  witness  went  away 
together.  That  was  about  8  or  9  o'clock  at 
night.  Afterwards  the  body  of  the  car  was 
taken  oft  and  sawed  Into  three  pieces,  the 
number  was  filed  ott,  and  a  new  number  put 
on.  In  Ehrenberg's  shop  there  were  a  set 
of  dies  and  all  kinds  of  tools  for  putting  on 
numbers.  Kolafa,  Ehrenberg,  and  witness 
engaged  In  that  work.  The  top  of  Nochta's 
car  was  taken  from  the  garage  Into  the 
slaughterhouse  and  put  up  on  the  rafters. 
The  tires  were  changed  and  all  marks  of 
identiflcatloD  were  removed.  A  roadster 
body  bought  by  Ehrenberg  for  $2S  was  placed 
on  the  chassla.  After  that  body  was  put  on 
the  car  was  sent  to  the  paint  shop  and  paint- 
ed and  some  aceessorieB  put  on.  t^ter  the 
body  Oma  pnt  on  was  removed,  and  a  tour- 
ing car  body  put  on  the  chassis.  The  tour- 
ing body  was  taken  ott  a  car  called  the  Lange 
car,  which  was  stolen  by  Kola&  and  the 
witness  at  Nineteoith  and  Pine  streets,  and 
brought  to  Ehrenbei^'B  ^rage.  Kolafa  re- 
ceived $30  for  his  part  In  Uie  stealhig  (tf  the 
first  car  for  Ehrmberg,  and  witness  received 
$25.  The  flist  car  stolen  was  to  belong  to 
Ehrenberg,  and  the  second  car  stolen  was 
to  belmig  to  Kolafa.  Before  the  Lange  car 
was  stolm  Kolafa  had  received  money  from 
the  Landsmann  Motor  Company  for  a  Ford- 
chassis  to  be  delivered.  Aftenrards  the 
Lange  car  was  stolen.  The  body  was  taken 
off  and  the  chassis  deUrered  to  Landanrann 
Garage  by  Kolafa  and  the  witness.  The 
body  of  the  Lange  car  was  put  on  the  Ehren- 
berg car  by  Ehrenberg,  Kolafat  and  witness. 
Wheels  off  a  car  stolen  by  Kolafa  and  wit- 
ness on  Gompton  and  T^wton  avraues  were 
put  on  the  Nochta  car,  or  Ehrenberg  car,  and 
wCTe  on  it  when  the  police  got  It  The  wit- 
ness then  wait  Into  particulars  explaining 
bow  the  changes  were  made  on  the  different 
cars  for  the  purpose  of  concealing  their  Iden- 


tities and  the  manner  In  which  they  were 
stored  in  Ehrenberg's  garage  and  used. 

One  Wlllman,  Introduced  as  a  witness  for 
the  state,  testified  that  his  Ford  automobile 
was  stolen  November  28,  1917,  from  Eighth 
street  and  Washington  avmue.  Afterwards 
he  was  shown  parts  of  a  car,  but  was  unable 
to  Identify  them.  Lonls  A.  lange  testified 
that  his  Ford  touring  car  was  stolen  at  Nine- 
teenth and  Pine  streets.  Afterwards  he 
saw  the  body  and  the  cbaasis  at  the  police 
station;  tbe  body  having  been  mounted  on 
the  chassis  of  another  ear. 

Hayhurst,  a  policeman,  testified  that  he 
arrested  Ehrenberg,  Biehsllcb,  and  Kolafa. 
He  found  the  body  of  a  touring  car  cut  In 
two  up  on  the  rafters  In  Ehrenberg's  garage. 
The  chassis  found  In  Ehrenberg's  possession 
when  arrested  was  Identified  by  Nochta.  A 
great  many  different  articles  were  found 
about  Ehrenberg's  place.  Including  tires  and 
other  automobile  accessorlea.  Other  police- 
men were  sworn  who  corroborated  Biehsllcb 
as  to  the  changes  made  in  the  several  cars 
and  the  different  kinds  'of  tools  found  in 
Ehrenberg's  place. 

The  defendant  Introdaced  evidence  to  show 
that  he  had  a  good  reputation,  and  that 
October  1,  1917,  he  bad  purchased  a  car 
-known  as  the  Kolafa  car,  or  the  I^nge  car, 
;  and  paid  $140  for  it,  which  was  the  car  he 
bad  In  his  possession  when  arrested  In  Feb- 
,  ruary,  1918.  Other  evidence  introduced  will 
be  noticed  In  considering  the  points  itre- 
sented  for  reversal. 

I.  The  appellant  claims  there  was  wror  in 
permitting  the  state-  to  ahow  larcenies — steal- 
ing of  automobiles — other  than  the  one  for 
whldt  tbe  defendant  was  on  trial.  As  diown 
above  in  the  statement  of  evidence,  parts 
of  two  other  automobiles,  the  Lange  car  and 
the  car  stolen  from  Gompton  and  Lawton 
streets,  were  taken  off  and  placed  upon  the 
Ehrenberg  car. 

[1]  Where  there  Is  a  con^Iracy  between 
two  or  more  parties,  formed  for  the  purpose 
of  commltUng  crime,  and  several  crimes  are 
committed  in  pursuance  of  the  goieral  plan, 
such  crimes  u«  so  r^ted  to  eaiA  other  that 
the  proof  of  one  tends  to  prove  the  ottier, 
and,  on  tbe  trial  of  a  defendant  for  tbe  com- 
mission of  one,  the  oOiera  may  be  thown. 
State  r.  Lewis,  273  Mo.  loc.  dt  681,  201  8. 
W.  SO;  State  v.  Bailey.  190  Ho.  loc  dt 
280,  88  S.  W.  733;  State  v.  Cummins,  279 
Ma  loc.  dt.  207,  313  S.  W.  909;  State  v. 
Carroll,  232  S.  W.  loa  dt  702;  State  t. 
Prunty,  276  Mo.  loc.  dt  370,  208  S.  W.  01; 
State  T.  Hyde,  234  Ha  loc.  dti  228,  130  S. 
W.  810,  Ann.  Cas.  lOllO),  191.  It  becomes 
necessary,  therefore,  to  examine  the  evi- 
dence to  see  whether  a  conspiracy  was  suf- 
ficiently shown  to  let  In  sudi  evldeno&  Bleh- 
sllch testified  that  the  three  agreed  tJuit 
Ehrenberg  should  have  Ute  first  ear  atoloi, 
and  his  pldc  of  any  of  tiie  accesscwies  ot  an- 
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other  «ar  to  be  stolen,  to  be  known  as  Kola- 
fa'i  car.  EolafR  was  to  have  the  car  known 
S8  the  WlUman  ear,  stolen  at  Eighth  street 
and  Washington  avenue.  This  was  stolen 
by  Kolafa  and  BiehsUdi,  who  described  at 
len^h  the  manner  In  which  the  theft  was  ac- 
complished. 

The  witness  repeated  that  the  first  car  to 
be  stolen  was  to  be  Ehrenberg's  car,  one  was 
to  be  Eolafa's  car,  and  one  to  be  BlehsUch's 
oar.  Witness  and  Kolafa  were  engaged  In 
Btealing  all  of  them  and  assisted  in  chan;- 
iDfc  the  marks  of  identification. 

{21  It  was  not  necessary  to  allege  a  con- 
spiracy to  commit  the  crlnfe  to  order  to  prove 
It  was  committed  in  pursuance  ot  a  conspir- 
acy. The  conspiracy  was  not  the  crime 
charged,  but  an  incideat  to  it — the  means  by 
which  it  was  accomplished.  State  T.  Oarroll, 
232  S.  W.  702. 

[3]  A  conspiracy  may  be  proven  by  cir- 
cumstantial evidmce.  Allem  v.  Fitrsythe, 
160  Mo.  App.  260,  142  S.  W.  820;  State  v. 
Shont,  263  Mo.  loc.  clt.  373.  172  S.  W.  607; 
State  T.  Beraeh,  276  Ho.  loc.  dt  414,  207 
S.  W.  809. 

[4]  EMdence  of  crimes  other  than  those 
charged,  cmnmitted  by  the  same  parties,  Is 
adnflasiMe  for  the  pnrpose  of  proylng  a  eon- 
•  spiracy  or  a  common  scheme.  State  v.  Gar- 
roll.  232  S.  W,  702,  and  cases  cited. 

[E]  While  the  witness  Siehslich  did  not 
testify  directly  to  any  express  agreement 
between  himself,  Kolafa,  and  Ehrenberg 
that  they  should  go  Into  the  business  of 
stealing  cars,  he  did  testify  that  they  agreed 
among  themselves  to  steal  each  car  stolen ; 
that  the  first  car  stoloi  was  to  be  Ehren- 
berg's. the  second  one  to  be  Kolafa's.  and  the 
next  one  to  belong  to  the  witness;  that  the 
cars  stolen  were  mixed  as  to  their  separate 
parts  so  that  the  Ehrenberg  car,  the  subject 
of  the  present  charge,  had  some  part  of  each 
car  stolCT.  All  the  cars  stolen  were  taken 
to  the  same  place  by  the  same  persons,  and 
the  Identification  marks  on  each  obliterat- 
ed as  far  as  possible  by  the  joint  work  of 
the  three.  We  think  the  evidence  was  auf- 
flclent  to  warrant  a  finding  of  a  conspiracy. 

[I]  The  court  might  very  properly  have 
instructed  the  jury  as  to  what  was  neces- 
sary to  prove  a  conspiracy,  and  what  might 
properly  be  shown  If-  a  conspiracy  existed, 
but  the  failure  of  the  court  in  that  respect 
Is  not  confplalned  of.  It  was  a  matter  mere- 
ly Incidental  and  collateral,  not  an  essential 
element  of  the  crime,  and  therefore  nondl- 
rection  In  respect  to  it  was  not  error.  State 
V.  Starr,  244  Mo.  161,  loc.  clt.  181  to  188,  148 
S.  W.  862;  State  t.  Harris,  232  Mo.  loc.  clt 
321,  134  S.  W.  535;  State  v.  Webb,  205  S.  W. 
loc.  dt  190. 

II,  mie  appellant  assigns  error  to  the  giv- 
ing of  an  instruction.  No.  5,  on  behalf  of  the 
state,  as  follows: 

"In  this  ease  the  state  has  Introduced  evi- 
dence tenfflng  to  prove  the  theft  of  other  anto- 
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mobiles  than  that  alleged  in  the  indictment  to 
have  been  stolen,  and  about  the  same  time  and 
place.  You  are  fautructed  that  you  can  only 
consider  such  testimony  for  the  purpose  for 
which  it  was  admitted,  that  is,  to  show  the 
intent  conduct,  and  motive  with  which  the  de-^ 
fendant  acted  with  respect  to  the  property  for* 
the  theft  of  which  he  is  now  on  trial,  and  you 
will  consider  it  (or  no  other  purpose,  for  you 
cannot'  convict  the  defendant  for  the  tbelt  of 
KBj  other  pi<9cr47  than  that  named  in  the 
bidielmeikt'' 


[7]  The  complaint  Is  that  the  proof  of  the 
crimes.  If  admissible  at  all,  was  not  admis- 
sible for  the  purpose  of  showing  the  'Intent^ 
conduct,  and  motive."  Where  a  crime  speaks 
for  itself — that  Is,  where  the  intent  is  ap- 
parent from  the  facts  of  Its  commission,  evi- 
dence of  other  like  crimes  is  Inadmissible  for 
the  purpose  of  showing  Intent  State  v.  Pat- 
terson, 271  Mo.  loc.  clt  110,  196  S.  W.  3,  and 
cases  cited.  In  this  case  there  was  direct 
evidence  of  the  larceny.  Kolafa  assisted 
in  taking  the  car  in  the  manner  stated  iir 
the  evidence,  the  act  was  not  susceptible  of 
an  innocHit  explanatltm;  It  speaks  for  It- 
self. Therefore  evidence  of  other  similar 
crimes  was  not  admissible  for  the  purpose  of 
showing  intent.  Tb^  evidence  was  properly 
admitted,  as  shown  above,  for  another  and 
different  reason.  The  queetlon  then  Is 
whether  the  jury  was  misled  and  the  defend- 
ant prejudiced  by  the  instruction. 

[I]  The  jury  ware  told  that  the  defendant 
could  only  be  convicted  if  it  were  proven  be- 
yond a  reasonable  doubt  that  be  stole  the  car 
alleged  In  the  complaint  to  have  been  stolen. 
In  that  the  act  spoke  for  Itself  and  the  in- 
tent Gondusively  followed.  The  instruction 
to  consider  that  evidence  for  the  purpose  of 
showing  intmt  added  nothing  to  that  condu- 
don.  The  Instractton  limited  their  cwiald- 
eratlon  of  the  evidence  ot  other  crimes  in  a 
manner  prejudicial  to  l^e  state.  The  Jury 
bad  a  right  to  consider  It,  In  connection  wi^ 
the  other  evidence,  as  tending  to  sbow  the 
commlESton  of  the  crime  charged.  Since  the 
instruction  added  nothing  to  the  state's  case, 
but  limited  the  consideration  of  imiportant 
evidence  in  a  manner  to  weaken  Its  force, 
the  defendant  was  not  harmed  by  It 

III.  The  defendant  offered  evidence  to 
show  that  he  bought  a  car,  the  Kolafa  car 
or  the  Lange  car,  October  1,  1917,  from  a 
man  named  Huber ;  that  he  paid  $140  for  it, 
and  retained  it  until  he  was  arrested  in  Feb- 
ruary of  the  following  year.  This  was  awom 
to  by  Ida  Kolafa,  wife  of  defendant,  and 
by  defendant  himself.  In  this  connection  de- 
fendant offered  to  show  a  ccmversatlon  had 
between  him  and  the  person  from  whom  he 
purchased  the  car  nt  the  time  the  purchase 
was  made.  This  evidence  was  excluded  by 
the  court,  and  error  Is  assigned  to  tnat  rul- 
ing. 

[I]  The  appdlant  cites  a  number  of  cases 
relating  to  the  Introduction  of  statements  as 
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res  gBBtK.  nila  evld«nce  offered  bas  none 
of  the  dranents  of  res  gestte.  It  relates  to  a 
tranaactlon  and  a  Bubject-matter  different 
from  the  one  In  issue  constituting  the  crime 
charged.  The  Nochta  car,  vhlch  Is  the  sub- 
'JecC  of  the  charge  here,  was  stolen  Septem- 
ber 8, 1017.  The  alleged  purchase  of  another 
car  took  i^ace  the  lat  of  October  following. 
In  order  to  be  res  gestie  a  statement  must 
be  undesifpied  and  siuring  spontaneously  out 
of  the  transaction  to  widch  It  relates.  State 
V.  Beeves.  195  S.  W.  1030,  and  cases  t^ted. 
It  must  be  contranporaneous  with  and  Illus- 
trate the  main  fact  In  issue.  State  t.  Mc- 
Kenzle,  228  Mo.  loc.  dt  390,  400,  128  S.  W. 
048 ;  State  v.  Robinson,  253  Mo.  loc.  cit.  285, 
161  S.  W.  1169;  16  C.  J.  p.  576,  S  1116; 
p.  573,  I  1114 ;  State  v.  !Dar.  100  Mo.  248, 
249,  12  S.  W.  365.  This  court,  In  State  V. 
McEenzie,  supra,  said  (228  Mo.  loc  dt  890, 
128  S.  W.  loc.  cit.  ^2) : 

'*The  res  gegtse  may.  therefore,  be  defined  as 
those  drcumBtaoces  which  are  the  undesigned 
inddent  of  a  particular  litigated  act,  and  which 
are  admissible  when  illuBtratiTe  of  such  act." 

The  litigated  act  in  this  case  was  the  theft 
of  the  Nodita  car.  Any  statements  made  by 
the  appelant  at  the  time  it  was  taken,  if 
spontaneous  and  illustratlTe  of  the  act, 
wouM  have  been  admlsdble.  Here  are  ct- 
fered  conversatims  which  took  place  at  an- 
other time,  In  another  plmoe,  concerning  an- 
other transaction  wfaldi  la  <mly  Inddentally 
connected  with  the  case.  It  is  not  even  con- 
nected with  the  commission  of  another  crime. 
'The  defendant  was  permitted  to  show  with- 
out restrictton  all  that  he  did  in  eonnecUcn 
with  the  alleged  porehaae  of.  the  car,  from 
wbran  he  bought  it,  and  how  be  sot  it,  and 
how  much  he  paid  for  it.  The  convenation 
accompanying  it  was  pure  hearsay,  and  on 
no  theory  admissible. 

IV.  Complaint  is  made  at  the  exclosion  of 
other  evidence  ottereA  by  defendant  but  up- 
on examination  of  the  record  we  fall  to  find 
tliat  13w  court  emnmltted  any  error  In  that 
respect. 

a%e  judgment  Is  affirmed. 

BAIUY  and  BBBVES,  00.,  ooncnr. 

PER  CURIAM.  Tbe  foregoing  opinion  by 
WHITE,  C  is  adopted  as  the  opinion  of  the 
court 

All  the  Judges  omcur. 


STATE  V.  KOIJIFA.  (No.  22940.) 

(Supreme  Court  of  Missouri.  Division  No.  2. 
October  Term,  1921.) 

Appeal  from  St.  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 


Frank  Kolab  was  convicted  of  tiie  theft  of 
an  automobile,  and  he  appeals.  Afirmed- 

Gliomas  B.  Harvey,  of  St  Louis,  for  appel- 
lant 

Jeast  W.  Barrett,  Atty.  Oen.,  and  Albert  Min- 
er, Asst.  Atty.  Geo.,  for  Uie  State. 

WHITE,  G.  This  is  a  companion  case  to  the 
Eolafa  Case  (No.  22030)  286  S.  W.  302.  The 
crime  charged  in  this  cose  was  the  tiieft  of 
what  was  known  aa  the  Willman  car  on  the 
24th  day  of  NoTember,  1017.  The  defendant 
daimcd  that  he  purchased  it  on  the  1st  day  of 
October,  1917,  for  $140.  All  the  pirints  pre- 
sented in  the  inreaent  ease  for  reversal  have 
been  fully  cmsldered  in  ease  No.  229B0. 

The  judgment  in  this  case  therefore  is  af- 
firmed. 

RAILET  and  BEEVES,  CO.,  concur. 

PER  CUBIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  the  opinion  of  the 

court. 

All  the  Judges  concur.. 


COBBLE  V.  ROYAL  NEIGHBORS  OF 
AMERICA.    (Ne.  22160.) 

(Supreme  Court  Of  Missonri,  in  BaD&  Nov. 
30,  1021.    Motion  for  Rebeanng 
Overruled  Dec.  30,  1921.) 

1.  Death  «=>2( I)— Statutory  presumption  de< 
pendent  on  showing  departure  from  state. 

Rev.  St  190O,  I  6340,  dedaring  a  pre- 
sumption of  death  If  a  resident  goes  from  and 
does  not  retam  to  the  state  tor  seven  yeara, 
has  no  ap^ieatlon  to  iniuved.  In  the  absence 
of  showing  as  to  gtrfng  from  and  not  retnming 
to  state. 

2.  Death  ®=92(  I )— Common  law  not  rspsalod 
by  statute  declaring  presumption  as  to  death. 

The  common-law  rule  as  to  presumption  of 
death  is  not  repealed  by  Rev.  St.  1900,  *{  6340, 
declaring  a  preaumptioo  from  a  resident's  de- 
parture from  and  failure  to  return  to  the  state 
in  seven  years. 

3.  Insurance  «aB7l8— Invalid  ky-law  so  part 

of  contract 
An  invalid  by-law  conaUtutes  no  part  of 
the  contract  of  insurance. 

4.  Ceatraola  «3eii27(3)— lasuraaoe  «3»7I^ 
By-law  postpenlai  Une  to  see  b^ead  period 
of  statMte,  veld;  "limit  or  tend  te  limit" 

A  by-law  of  fraternal  insurance  company 
postpODiDg  time  to  sue  till  expiration  of  in- 
sured's expectancy  of  life,  notwithstanding  the 
common-law  presumption  of  bis  death,  is  with- 
in Rev.  St.  1019,  S  2160,  declaring  void  any 
part  of  an  agreement  limiting  or  tending  to 
limit  the  time  in  which  action  may  be  in- 
stituted; for  the  term  "limit  or  tend  to  limit" 
the  time  within  whlcb  suit  may  be  brought 
does  not  api^y  exclusively  to  shortening  the 


4s>For  other  cases  see  uine  topic  aqd  KBT-I4U1IBBR  in  all  Key-Numbered  Dtgeeta  and  Indexes 
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time,  bnt  also  aftpUes  to  tmdm  poatponunnt 
vf  right  to  sue. 

[Ed.  Note.— For  other  definitioni,  sea  Words 
and  Phrases,  First  and  Second  Series,  LimiLJ 

James  T.  Blair,  C.  J.,  and  David  O.  TOalr  aad 
Klder,  JJ^  dis8entinir< 

Appeal  from  Circuit  Court,  Greeue  Coon* 
ty;  Guy  D.  Klrby,  Judge. 

Action  by  Orpha  Cobble  against  the  Boyal 
Xeighbora  of  America.  From  a  Judgment  for 
(tefendant,  plaintiff  appealed  to  the  Court  of 
Appeals,  which  (219  8.  W.  118)  certified  the 
ease  to  the  Supreme  Oonrt.  Berersed  and  re- 
manded, with  directions. 

ThiB  cause  comes  to  this  court  from  the 
Springtield  Court  of  Appeals  on  the  dies^t 
of  Bradley,  J.,  wherein  he  sets  forth,  con- 
trary  to  the  majority  opinion  of  the  court, 
Uiat  by-law  No.  33,  hereinafter  set  out.  ia 
invalid  (Ij  because  an  unwholesome  law  and 
not  founded  on  right  and  reasou,  and  (2)  be- 
cause It  runs  counter  to  the  common  and 
statutMy  laws  of  the  state,  and  (3)  it  Is  out 
'of  line  with  the  greater  weight  oC  authority 
Id  this  country. 

KUstaa  W.  Cobble  made  application  for 
membexsbip  in  defendant's  fraternal  insur- 
ance company  on  the  27th  day  of  December, 
1909,  and  was  admitted  thereto  on  the  29th 
(lay  of  December,  1909,  and  a  bcaieflt  cer- 
tiQcate  was  Issued  to  him  in  the  sum  of 
$1,000,  payable  at  bis  death,  with  plaiotlffi 
Ms  wif^  beneficiary  therein. 

It  la  conceded  that  said  CoU>le  was  a  resi- 
dent of  Springfield,  Mo.,  living  with  his  wife 
and  cliildren;  that  he  was  a  sober  man  of 
exemplary  habits,  and  a  carpenter  by  trade. 
Un  June  7,  1910,  he  left  home  to  perform 
some  work  and  has  not  been  heard  from 
since,  although  every  avenue  where  Informa- 
tl<m  of  bis  whereabouts  might  have  been  ob- 
tained was  resorted  to  by  plaintiff  without 
iinccess.  Defendant  was  notified  of  bis  dis- 
appearance, but  remained  quiescent.  All  of 
the  does  and  assessments  accruing  on  said- 
benefit  certificate  were  paid  by  plaintiff  and 
accepted  by  defendant  until  more  than  seven 
years  bad  elapsed  since  his  disappearance. 
Plaintiff  then  gave  notice  of  Insured's  death 
to  defendant  and  demanded  i>ayment  of  said 
certiflcate,  which  was  refused,  and  the  pres- 
ent suit  was  instituted  to  recover  the  ¥1.000 
named  therein,  with  interest  thereon,  from 
the  date  of  insured's  death.  Plaintiff  was 
unsuccesafui  in  the  court  below,  and,  after 
motlonfl  for  a  new  trial  and  to  arrest  the 
judgment  had  been  filed  and  overruled  by 
tbe  court,  said  cause  was  duly  appealed  to 
the  Springfield  Court  of  Appeals. 

In  the  appllcatlcm  for  said  benefit  certifl- 
cate it  was  agreed  as  follows: 

"I  agree  *  *  *  to  c<niform  in  afl  respects 
to  the  law,  rules  and  usages  of  tlie  society, 
BOW  in  force  or  which  tnay  hereafter  be  en- 
acted and  adopted  by  same;  and  this  applios- 


the  adit  basis  of  admisMm  to  aembership 

therein,  and  of  the  benefit  certificate  to  be 
sued  by  tbe  said  Boyal  Neighbors  of  America. 

"I  fully  miderstand  the  objects,  organisa- 
tion, mode  of  government  defining  the  qnalln- 
cations  for  and  the  restrictioni  upon  its  mem- 
bership. 

furtlier  nnderstand  and  agree  that  the  laws 

of  this  society,  now  in  force  or  hereafter  ea- 
act*d,  snter  into  and  beoome  a  part  of  every 
contract  of  indemnity  by  and  between  the  mem- 
bers of  the  Bodaty,  and  govern  all  rights  there- 
under. 

"And  I  further  expressly  waive  for  myself, 
my  benefidary  or  beneficiaries,  the  provisions 
of  any  law,  and  the  statutes  of  any  state,  now 
in  force  or  that  may  hereafter  be  enacted, 
that  would,  in  the  al»ence  of  this  agreement, 
modify  or  conQict  with  my  contract  with  this 
society  or  cause  it  to  be  construed  in  any  way 
contrary  to  Its  expras  language." 

It  was  further  stipulated  that  defendant 
was  a  fraternal  insurance  company  incor- 
porated under  the  laws  of  the  state  of  Il- 
linois, and  that  it  has  complied  with  tbe 
laws  of  this  state  and  is  authorized  to  do 
business  as  such  In  this  state;  that  the  au- 
thenticity of  Its  by-laws  were  conceded  and 
admissible  in  testimony,  subject  to  objection 
for  Incompetency,  irrelevancy,  or  immaterial- 
ity; that  the  expectancy  of  life  of  said  Cob- 
ble bad  not  expired  prior  to  the  institution 
of  the  present  action,  and  has  not  since  ex- 
pired; that  tbe  payment  of  all  dues  and 
assessments  had  been  made  and  received  by 
defendant  as  above  stated ;  and  that  no  point 
would  be  made  on  account  of  formal  proof 
of  death  not  having  been  filed  with  defend- 
ant as  required  by  its  by-laws. 

It  is  contended  by  defendant  tbat  tbe  fol- 
lowing by-law  effectually  prevents  plaintlfl 
from  Instituting  salt  against  defendant  to 
recover  on  said  benefit  certiflcate  and  to  poet- 
pone  tbe  jurisdictioD  of  the  court  to  enter- 
tain such  suit  until  the  expectancy  of  life 
of  insured  has  expired. 
'  Said  by-law  reads  as  follows: 

Section  No.  33 :  "No  lapse  of  time  or  disap- 
pearance on  tlie  part  of  any  member  heretofore 
or  hereafter  admitted  Into  the  society,  without 
proof  of  the  actual  deafh  of  such  member  while 
in  good  Btandiog  in  the  society,  &haU  entitle 
hi$  or  her  benefioiarj/  or  heaefieiaries  to  re- 
ooi-er  tbe  amount  of  his  or  her  benefit  certificate 
evcept  a$  hermnaftv  provided.  The  Reappear' 
ance  or  lono-wntiaited  dbaence  of  any  member 
imlieard  of  ehall  not  be  regarded  ms  eaidenee  of 
death  or  ffive  any  right  to  recover  on  any  hen- 
efit  certificate  until  the  fuU  term  of  the  mem* 
ier'a  expectancy  of  Ufe  •  *  •  has  expired 
within  the  life  of  the  benefit  certificate  in  ques- 
tion, and  thie  law  thaU  be  in  full  force  and 
egect,  and  dny  statutet  of  amy  ttate  or  coun- 
try to  the  contrary  notwithttanding."  Oltalics- 
ours.) 

^e  facts  will  be  farther  noted  when 
deemed  necessary. 

Wm.  H.  Horine  and  Wright  Bros.,  all  of 


tion  and  the  by-laws  of  tbe  society  shall  form  fcipringfield,  for  appellant. 


Digitized  by  Google 


808 


286  SOUTHWBSTBEN  BIEPOBTB2B 


BenJ.  D.  Smith,  of  Mankato,  Minn.,  and 
Barbour  ft  McDarld.  of  Sprlngfldd,  for  re- 
spondent. 

B.  T.  PtUler,  of  Paris,  and  Frank  W.  Mc- 
Allister, of  Eansas  City,  amid  cariea. 

MOZI.BT,  C.  (after  stating  the  facts  as 
above).  1.  As  will  be  seen,  the  crux  of  the 
whole  matter  is  wrapped  In  the  question  of 
the  validity  or  nonvalldity  Of  the  above  by- 
law. It  la  conceded  by  both  sides,  as  we 
understand  It,  that  said  by-law  operates,  and 
was  intended  to  operate,  In  the  case  In  hand 
and  all  like  cases,  to  postpone  the  payment 
of  the  benefit  certificate  and  to  ivohlbit  the 
right  to  sue  thereon,  until  Insured's  expect* 
ancy  of  life  had  been  reached,  and  not  thea 
unless  that  event  happened  within  the  life 
of  the  benefit  certificate. 

2.  Our  statute  (section  6340,  R.  S.  1809), 
provides  that — 

"If  any  person  who  shall  have  resided  in 
this  state  go  from  and  do  not  return  to  thia 
state  for  seven  successive  years,  l}e  shall  be 
presumed  to  be  dead  in  any  case  wherein  his 
death  shall  come  in  question,  unless  proof  be 
made  that  he  was  alive  withhi  that  time." 

The  common-law  rule  Is  stated  as  foUows: 

"Where  a  person  has  not  been  heard  of  for 
seven  years  by  those  who,  were  he  living,  would 
naturally  hear  from  him,  he  will  be  [>resunLed 
to  be  dead,  unless  the  circumstances  are  such 
as  to  account  for  his  alence  without  assuming 
hts  death." 

[1,2]  8.  The  record  before  us  appears  to 
be  sllait  as  to  whether  or  not  insured  '*went 
tram  this  state  witbom  retuming  to  this 
state  for  a  period  of  seven  suoces^Te  yeais." 
Under  this  condition  of  the  reowd,  it  Is  i^aln 
that  plaintiff  cannot  rely  on  said  statute  to 
establish  the  presnmptlon  of  death  of  the 
insnred.  Said  statute  however.  Is  one  thing 
and  the  common  law  is  another.  The  coal- 
man law  was  not  repealed  by  the  statute. 
Cobble  T.  Boyal  N^ghbors  of  Amarlca  (App.) 
21d  S.  W.  120;  St  Louis  Union  Trust  Go.  V- 
buck  (App.)  220  S.  W.  loa  dt  71fi;  Chap- 
man V.  Knilman.  191  Mo.  loc  cit-  246,  89  S. 
W.  ^4;  22  Am.  &  Eng.  Ency.  of  Law,  par. 
1245;  Blegler  t.  Supreme  Ooundl,  etc.,  67 
Mo.  App.  419 ;  Winter  v.  Supreme  Lodge,  E. 
of  P.,  90  Mo.  App.  loc.  dt  16.  69  S.  W.  062 ; 
Duff  T.  Duff,  156  Mo.  App.  247,  137  S.  W. 
909;  Flood  t.  Growney.  126  Mo.  262,  loc.  dt. 
264,  28  S.  W.  860;  Shown  v.  McMackln.  9 
Lea  (Tenn.)  601, 42  Am.  Bep.  681 ;  Marden  v. 
City  of  Boston.  156  Mass.  359.  29  N.  688. 

We  qnote  from  the  majority  (^ion  In  the 
Cobble  Case,  supra: 

"This  restricted  statutory  rule  does  not,  how- 
ever, exclude  the  common-law  .  rule  on  tiie  same 
subject,  BO  that  the  plaintiff  may,  and  indeed 
must,  *  *  *  bottom  her  case  on  the  com- 
mon-law nils  rather  than  the  statuts." 


The  other  authorltlea  dted,  we  think,  folly 

sustain  the  rule  Just  quoted. 

[81  4.  That  said  by-law  runs  counter  to 
the  rule  of  evidence  established  by  both  the 
common  law  and  the  statute,  we  think,  there 
is  no  doubt.  Furdy  v.  Bankers'  lAte  Ass'n, 
101  Mo.  App.  91,  74  S.  W.  486,  where  It  was 
held  that— 

"The  by-laws  of  a  corporation,  duly  enacted, 
and  contoinlng  no  provision  contrary  to  the 
charter  or  the  laws  of  the  land,  are  binding  on 
its  membsn,  and  ptMumsd  to  be  known  to 
them." 

It  will  be  noted  that  the  blndii^  diaracter 
of  the  by-law,  as  well  as  the  presumption 
that  the  members  have  knowledge  of  It,  de- 
pend upon  the  validity  of  the  by-law  itself. 
If  the  law  is  Invalid,  the  members  thereof 
are  neither  bound  by.  nor  dutiable  with 
knowledge  of,  It. 

We  think  this  proposition  Is  fully  sus- 
tained by  the  following  authorities:  Hannon 
V.  Grand  Lodge,  etc.,  99  Kan.  784,  163  Pac. 
loc.  dt  171,  h.  R.  A.  19170,  1029;  Olson  v. , 
Modem  Woodmen  of  Amertca,  182  Iowa, 
1018,  164  N.  W.  346,  L.  B.  A.  1918F,  1164; 
Samberg  v.  Knights  of  Maccabees.  158  Mich. 
568.  123  N.  W.  25,  188  Am.  St  Bep.  396; 
McLaughlin  v.  Sovereign  Camp,  Woodmen  of 
the  World,  97  Neb.  71,  149  N.  W.  112.  L. 
R.  A.  19153,  756,  Ann.  Caa.  1017A,  79;  Su- 
preme Ruling  of  Fraternal  Mystic  C^rde  v. 
Hosklns,  et  aL  (Tex.)  171  S.  W.  812,  loc.  dt 
813-814;  Eaton  v.  International  Trav^ers* 
Ass'n  (Tex.)  136  S.  W.  817;  Supreme  Lodge, 
Knights  of  Pythias,  v.  Wilson  (Tex.)  204  8. 
W.  891,  loc.  cit.  894 ;  National  Union  Saw- 
yer, 42  App.  Cas.  D.  C.  loc.  dt  480;  Sov- 
ereign Camp,  Woodmen  of  the  World,  v. 
Robinson  (Tex.)  187  S.  W.  215;  Gllmore  v. 
Knights  of  Columbus,  77  Conn.  58,  58  ktL  223. 
107  Am.  St.  Rep.  17,  1  Ann.  Cas.  715;  Olson 
T.  Court  of  Honor,  100  Minn.  117,  110  N.  W. 
374,  8  L.  R.  A.  (N.  S.)  521,  117  Am.  St  Bep. 
678,  10  Ann.  Caa.  622 ;  Lange  v.  Royal  Hlgb- 
■landers,  75  Neb.  188,  106  N.  W.  224,  110  N. 
W.  1110,  10  L.  R.  A.  (N.  S.)  666,  121  Am. 
at  Rep.  786;  Cooley's  Const  lim.  (7th  Ed.) 
524;  section  3441.  B.  S.  1909;  section  2870, 
K.  S.  1009. 

In  the  case  of  National  Union  v.  Sawyer, 
supra,  42  App.  C!as.  D.  0.  loc.  dt  480,  It  is 
said: 

"A  general  anOMwity  to  make  tv4a««  or 
amendments  [sndi  as  defendant  had  in  the  in- 
stant ceae]  does  not  authorize  the  passage  of 
one  that  contravenes  the  law  of  the  land.  Tbe 
statute  declares  the  general  policy  of  the  law 
and  any  by-law  or  regulation  contrav^iing  the 
statute  Is  necessarily  without  effect" 

In  Hannon  v.  Grand  Lodge,  supra,  9B  K^n. 
738.  163  Pac.  loc.  dt  171,  it  is  held: 

"Ths  rule  as  to  the  drcnmstances  under 
which  unexi^ained  atwenoe  diall  ba  deemed  to 
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raise  a  presamption  of  death  is  so  well  settled 
in  this  state  as  to  have  acquired  BubstantiaUy 
the  force  of  a  statute.  It  has  been  declared 
and  applied  by  the  courts  and  acquiesced  in  by 
the  Lesislatiire.  Where  the  rule  has  been  con- 
firmed by  statute,  by-laws  dmilar  to  that  here 
in\-olved  have  bem  lield  inoperative  as  te  cer- 
tificates already  In  existence." 

5.  Said  b7-law  Is  tmreasonable  in  t&e  in- 
stant and  all  similar  cases.  Here  insured 
was  39  years  of  age  when  he  took  out  tbe 
benefit  certificate,  and  plaiutiCF,  his  wife  and 
beneficiary,  was  a  year  or  more  older  than 
he;  hence  her  expectancy  in  life  was  less 
than  bis.  If  the  Insured  lived  the  full  term 
of  his  expectancy  and  his  beneficiary  lived 
tbe  full  term  of  her  expectancy,  she  would  be 
dead  l>efore  his  death ;  and  hence,  if  said  by- 
law Is  upheld  as  valid,  plaintiff  would  be 
compelled  to  jjay  dues  on  said  ctttiflcate  as 
long  as  she  lived,  and  before  Insured  reached 
his  expectancy  In  life,  where  and  when  she 
could  maintain  an  action  to  recover  on  said 
certificate,  she  would  be  dead  and  thus  ab- 
solutely deprived  of  the  very  provision  for 
her  relief  which  was  Intended  by  the  Insured 
In  the  first  Instance  in  talking  out  said  ben- 
eht  certificate  and  making  her  the  beneficiary 
therein.  We  do  not  think  the  citation  of 
authorities  are  necessary  to  sustain '  this 
proposition. 

[4]  6.  Said  by-law,  as  conceded  by  both 
sides,  undertakes  to  change  the  time,  by 
postponement,  when  suit  may  be  brought  by 
the  beneficiary  on  said  benefit  certificate, 
from  seven  years  after  the  disappearance  of 
insured  until  his  expectancy  la  life  has  been 
reached,  which,  in  the  instant  case,  would  be 
many  years  thereafter.  Aside  from  this,  a 
mere  reading  of  said  by-law  discloses  on  Its 
face  that  this  was  Its  sole  purpose. 

Nor  Is  there  any  question  as  to  insured's 
relati<m  with  defraidaiit  being  ft  contractual 
one. 

Formerly  limitation  as  to  the  time  within 
which  an  action  could  be  brought  could  be 
waived.  But  that  has  not  been  allowable 
since  the  adoption  of  the  laws  hereinafter 
set  out,  first,  in  the  Session  Acts  of  18S7,  p. 
99  (this  act  was  contained  In  the  Revision 
of  1889,  S  23W),  again  in  the  Revision  of 
1909,  S  2780,  and  the  Revision  of  1919,  S  2166. 
It  appears  through  all  of  these  statutes  with- 
out amendment,  from  said  Session  Acts,  su- 
pra, to  date. 

They  read  as  follows: 

"All  parts  of  any  contract  or  agreement  made 
or  entered  into,  which  either  directly  or  indi- 
rectly limit  or  tend  to  limit  tbe  time  in  which 
any  suit  or  action  may  be  instituted^  shall  be 
nail  and  void."  *  Karnes  v.  Ins.  Co.,  144  Mo. 
413.  46  S.  W.  166;  Richardson  v.  Railroad, 
149  Mo.  Sll,  50  S.  W.  782:  Roberts  v.  Modem 
Woodmen,  188  H&  App.  207,  US  S.  W.  726. 

We  do  not  think  the  term  "limit  or  tend 
to  limit"  tbe  time  within  wtaMh  suit  may  be 


brought,  contained  In  stttd  statutes,  applies 

exclnslvely  to  shortening  such  time.  We 
think  It  must  Inetitably  apply  to  a  postpone- 
ment of  the  right  to  sue  where,  as  here,  the 
attempted  postponement  carries  It  years  be- 
yond the  statute  of  limitations. 

These  statutes  have  apparently  been  over- 
looked by  all  concerned,  but  it  is  ai^arent 
that  tbey  were  In  force  at  the  time  said 
by-law  was  written  changing  the  time  within 
which  suit  might  be  instituted,  and  that  it 
was  written  with  full  knowledge  of  their 
existence  by  defendant. 

7.  It  is  contended  by  defendant  that  said 
by-law  became  a  part  of  the  contract  of 
Insurance  the  same  as  if  it  had  been  written 
therein.  That  has  never  been  true  of  an  In- 
valid law  of  any  kind  in  so  far  as  it  related 
to  contracts.  As  shown  above,  the  by-law  in 
question  is  absolutely  void,  and  hence  could 
not  be,  and  is  not,  a  part  of  tbe  contract. 
And  the  attempted  waiver  by  insured  for 
himself  and  his  beueficiary  contained  In  his 
application  for  said  benefit  certificate  was  of 
no  force  or  vitality;  it  was  merely  nil. 

8.  The  authorities  from  our  sister  states 
are  not  in  harmony  as  to  the  validity 
or  nonvalldity  of  said  by-law  and  similar 
by-lftws,  but  we  think  those  which  are  better 
considered  hold  that  said  by-taw  runs  coun- 
tw  to  tbe  rule  of  evidence  (wfal<di  is  neitbrar 
more  nor  less  than  a  rule  of  public  policy), 
establishing  that  &ev«i  years'  unheard-from 
absence  of  Insured  as  tbe  time  when  suit 
may  be  brought  is  tbe  ttett^  rule.  This,  we 
think,  is  tbe  more  humane  rule,  and  more  in 
keeping  with  the  right  and  Justice  of  the 
situation,  and  we  think  that  those  author- 
ities ought  to  be  followed  in  this  case,  for 
the  reason  that  the  beneficiary  may  not,  in 
the  end,  be  deprived  of  the  very  benefit  in- 
tended for  care  and  support  after  the  death 
of  the  Insured,  which  was  the  prime  object 
had  in  view  when  the  bmefit  certificate  was 
taken  oat.  We  do  not  think  that  the  right  of 
the  beneficiary  to  recover  In  this  case  should 
be  lost  sight  of  in  the  confusion  of  said  by- 
law, which,  If  upheld,  in  this  case  would 
allow  the  beneficiary  to  die  before  tba  In- 
sured reached  his  expectancy. 

Furthermore,  so  far  as  our  research  has 
gone,  we  Inow  of  no  state,  exc^t  this  state, 
having  a  statute  like  the  one  referred  to 
above. 

The  condnsloa  we  have  reached  renders 
it  unnecessary  to  prcdong  this  oiAnlon  by  the 
alscusslott  nt  other  matters  contained  In  the 
reaud. 

We  bold  that  said  by-law  runs  counts  to 
the  common  law  and  said  statute;  that  It 
ia  unreasonatde  In  tbe  Instant  case;  and  that 
it  ia  squarely  against  ttie  statute  above  set 
out,  and  therefore  void. 

We  think  the  cause  ought  to  be  reversed 
and  remanded,  with  dlrecti<»ui  to  the  lower 
oovrt  to  Ht  ulde  Its  JodgmoDt  and  enter 
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Judgment  for  plaintiff  In  accordance  wfth  tbe 
prater  of  her  petition. 
It  la  80  ordered.        -  ' 

FEB  CURIAM.  Th%  foregoing  <^>inion  of 
MOZLEY,  O..  is  bereby  adopted  aa  tbe  opiu- 
lon  of  tbe  court 

WOODSON.  GRAVES,  HIOBBB,  and 
WALKER,  JJ.,  concur. 

JAUES  T.  BLAIR,  C.  J.,  and  DAVID  E. 
BLAIB  and  SU>ER.  JJ.,  dissent. 


GUARANTY  LIFE  INS.  CO.  v.  FRUMSON. 
(No.  22034.) 

(Supreme  Court  of  MisBoari,  in  Banc.  Nor. 
80,  1921.    Motion  for  Bebearing  Orerruled 
Dec.  30,  1821.) 

1.  iBSuraace  ^=9249— Evidence  held  to  show 
insnrad  duly  reported  the  mistake  in  his  ap- 
plication, and  that  insurer  acquiesced  In  cor- 
roctloR  of  It. 

In  a  suit  to  cancel  life  insurance  policies, 
evidence  held  to  show  that  insured  duly  re- 
ported tbe  mistake  in  his  answers  to  questions 
as  to  his  previous  Insurance  in  other  companies 
to  plaintiff's  agents,  and  desired  to  haTe  the 
same  corrected,  and  that  plaintiff  acquiesced 
therein,  ao  that  the  policies  conld  not  be  can- 
celed therefor. 

2.  laanraade  «=3240~Evldenoa  ImM  insuffl- 
eient  to  warrant  the  aaaoallag  af  poll^  for 
falaa  rapraaoatatloa  aa  ta  aot  having  had 
eartaia  diaeaaaa. 

In  an  action  to  cancel  life  Inaorance  poli- 
ciea,  eiddciwa  Mil  InaufBciuit  to  ibow  that  in* 
sared'a  anawera  that  be  bad  never  had  kidney 
or  Uadder  diaease  were  false  with  the  degree  of 
certainty  necessary  to  cancel  the  poUdea. 

3.  tmtraaoa  ftjfl2l9  Cvldwaa  ta  eaiool  eon- 
traat  far  fraad  ud  ailataha  uBuat  laava  ao 
raoM  for  roaaoaaWa  danU  la  tha  court'a  aoa- 
aotaaoa. 

To  cancel  insurance  contracts  for  fraud 
and  mistake  in  a  court  of  eiiuity,  the  evidence 
thereof  mast  be  so  clear,  cogent,  and  convinc- 
ing as  to  leave  no  room  for  reasoiiable  doubt 
in  the  conscience  of  tbe  court,  and  particularly 
in  a  case  where,  after  the  insured'^  physical 
examination  and  before  tbe  policies  were  is- 
sued, the  insorer'a  inspection  bureau  prot>ably 
made  farther  inquiry  aa  to  insured's  fitness. 

4.  IntMrama  ^a249— Evidence  held  insufficient 
to  warraat  caaoeiiag  iasirranoe  poilcies  for 
false  repraseatatlons. 

In  insurer's  action  to  cancel  life  insnrance 
policies,  evidence  held  insufficient  to  establish 
that  insured's  answers  in  bis  application  were 
false  80  as  to  warrant  cancellation. 

5.  Insurance  «Es3(N^'Applloatioa'*  far  Inaur- 
ance  effected  notwitfcataadlag  appHoatlaa 
withdrawn. 

Where  one  submitted  himself  to  medical 
examination  and  answered  fioestiaas  in  and 


signed  a  form  of  application,  he  made  "appli- 
cation" for  inaarance,  and  the  fact  that  he 
refused  to  complete  the  examination  and  with- 
drew his  application  did  not  alter  the  fact  that 
be  made  it,  aa  respects  the  tmtti  of  his  an- 
awer  to  (piestlon  In  later  qtpUcstion  whether 
prevtondy  an  application  by  bim  for  insurance 
had  ever  been  rejected. 

[Ed.  Note.— For  other  d^nitiona,  see  Words 
and  Fbrasea,  Firat  and  Second  Series,  Applica- 
tion.] 

6.  Insurance  t^300— Anawara  aa  ta  rajectloa 
hy  other  companies  held  sat  ta  warraat  can* 

oellation  of  polity. 

Where  insured  answered  in  tiis  application, 
that  no  company  had  ever  declined  to  grant  in- 
surance on  bis  life,  and  that  ills  application  for 
insurance  had  never  been  rejected,  held,  that 
such  questions  meant  whether  any  insurance 
company  wlule  inaured's  f^pUcatim  was  pend- 
ing before  it  had  dedined  to  grant  him  insnr- 
ance or  rejected  bis  ^plication,  ao  that  boA 
answera  would  not  warrant  canceling  the  policy 
becaiise  insured  had  applied  for  inaurance  In 
another  company  and  withdrawn  his  applica- 
tion previoaa  to  any  rejection. 

7.  Appeal  and  error  iS=9l009(l)— Rule  that 
court  will  defer  ta  chanoellor'a  finding  held 
InappMoabie  when  evidence  not  all  oral  nar 
all  conflicting. 

In  an  action  to  cancel  life  policies,  tbe  rule 
that  the  Supreme  Court  will  defer  aomewhat 
to  tbe  diancellor's  finding  on  purely  fact  ques- 
tiona  where  the  evidence  is  oiid  and  conflicting 
fcsld  not  apidicable  becanae  the  record  does  not 
show  whetiur  the  lower  court  regarded  In- 
aured'a  answera  as  fraudulently  made,  in  which 
event  they  would  be  warranties,  or  -  as  made 
through  mere  innocent  mistake,  in  which  event, 
although  still  material,  they  would  be  repre- 
sentations under  the  express  terms  of  tbe 
policies,  nor  which  particular  ground  of  com- 
plaint in  tbe  petition  tbe  court  ruled  for  'the 
plaintiff,  particularly  where  tbe  evidence  waa 
not  all  oral  nor  all  conflicting. 

8.  Inaaranoe  «s>26S  —  lasarad'a  repraasnta- 

tioas  In  appiloatloa  which  are  net  warraaUes, 
but  mere  representatlona,  are  aufllelsnt,  tf 

substantially  true. 

In  insurer's  action  to  cancel  life  policies, 
insured's  answers  held  representations,  and  not 
warranties,  because  of  the  evidence  not  being 
satisfactory  with  that  degree  of  certainty  which 
the  law  requires  to  show  them  fraudulentiy 
made,  and,  not  being  warranties,  but  represen- 
tations, It  was  snfficient  if  they  are  aubatantial- 
ly  true, 

9.  Appeal  and  error  «s>l009{l)  —  Role  that 
oourt  will  defer  ts  ehanoelior's  flndlngs  on 
oonlllctipB  oral  testimony  held  InapplIciAla. 

On  appeal  in  insurer'a  suit  to  cancel  Ufa 
polides,  the  appellate  court  vrill  not  defer  to- 
tbe  chancellor's  findings  for  plaintiff  wbere- 
from  an  the  facts  and  circumstances,  and.  giv- 
ing the  lower  court's  finding  due  consideration, 
the  court  is  not  satisfied  by  tbe  proof  beyond 
reasonable  doubt  that  one  or  more  of  inauied'a 
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instrers  In  die  appUcation  complained  of  fai  the 
petition  were  not  sabstoatially  trve. 

James  T.  Blair,  C.  J.,  anfl  Dftvld  B.  Kalr 
and  Elder,  JJ.,  dlssentltig. 

Apiteal  from   St.  Louis  Circnlt  Court; 
Chaxlee  B.  Davis,  Judge, 

Salt  by  tbe  Guaranty  Life  Insoianoe  Com- 
pany against  Dr.  Helman  Fnmiaoii  aii4  wife. 
UtBT  the  trial  and  while  tbe  case  was  under 
adTiaement,  Dr.  Fmmson  died,  aod  tbe  case 
u-aa  revived  In  the  name  of  his  wife,  Annie 
IVmasan.  Judgment  for  plaintiff,  ind  de- 
lodant  appeala  Appeal  sustained.  Judg- 
ment of  the  circuit  court  reversed,  with  dl- 
zectiana  to  set  aside  tbe  Judgment  for  plain- 
tiff canceling  policies  of  life  instu'ance,  and 
dismissing  defendant's  cross-bUl,  and  to  ren- 
der Judgment  In  favor  of  the  defendant  both 
upon  the  petition  and  upon  her  cuoss-bill  re- 
forming and  correcting  said  insurance  poli- 
dn,  as  prated  in  said  cross-bill. 

Fredttidc  H.  Baoon,  at  St  Looia*  for  ap- 
pellant. 

Jones,  Ho^er,  StilUvan  ft  Anger^  of  St 
Louis,  for  respondent 

SHALL^  O.  L  In  this  case  the  plaintiff  in- 
surance Gonqiany  on  Ani^  1, 1918,  filed  suit 
in  eqtittj  to  cancel  two  poUdes  of  .Insurance 
inued  npon  Qke  1^  d  Dr.  Hdnuut  Vrnmson 
in  favor  at  his  wif^  Annie  Fnimson.  Both 
were  orlgiimlly  made  deftedanta.  But  after 
the  case  vaartried*  and  while  under  advise- 
ment by  fMfttsonrt  Helman  Frumaon  died. 
The  came  was  then  revived  in  the  name  of 
his  codefendsnt,  and  Jadgmeot  roidered  for 
Itlalntlff,  from  which  said  dtfendant  appealed 
10  this  court. 

The  grounds  for  caneding  the  policies  al- 
lied in  the  petition  are  that  fraud  or 
mistake  the  aasored  falsdy  stated  in  hia  ap- 
plicatitm  for  such  insurance:  First,  tliat  no 
company  or  aasodation  bad  ever  declined  to 
xrant  Instmtaee  on  his  life,  cv  .had  lasued 
him  a  poHcT  to  &  different  kind,  <»  ftnr  a 
mm  less  Nian  that  apiMed  for ;  second,  tluit 
his  application  for  insannce  had  nevor  been 
rejected,  postponed,  or  modlded  1^  an  Insur- 
aace  company,  assessment  society,  or  benev- 
olmt  order;  Uilrd,  that  he  was  Insured  in  a 
life  insurance  company  of  Virginia  for  $5,- 
000,  and  that  said  policy  bad  been  issued  to 
bin  in  1906;  fourth,  that  he  had  never  had 
iUtaej  m  bladder  dlsehae;  fifth,  tbat  lila 
health  was  good. 

lAe  answer  admits  the  mak^g  o£  the  state- 
ments charged  In  the  petition,  but  denies  tbat 
they  were  untme,  puts  the  other  allegations  ] 

of  the  petition  in  issue,  and  seeks  affirmative !  to  the  result  of  the  physical  examination 


St  Louis  for  30  years  or  more  prior  thweto. 

The  substance  of  the  testimony  for  plain* 
tiff  was  as  follows: 

Dr.  Ring  teetitled: 

Tliat  on  or  about  Mardi  2,  1018,  at  the  re- 
quest ot  the  Northwestern  I4fe  Insurance 
Company,  in  order  to  ascertain  whether  Dr. 
FrumBOn  was  a  "risk"  or  not,  he  made  a  physi- 
cal examination  of  tbe  assured.  Upon  such  ex- 
amination he  found  that  said  Frumson  bad 
heart  murmurs,  high  blood  pressnre,  over  190, 
and  albumen  in  his  urine,  indicating  Bright's 
disease,  and  hardening  of  the  arteries.  The 
Northwestern  Life  Insurance  Company  would 
not  take  "risks"  when  a  man  of  Dr.  Frumson's 
age,  56,  had  higher  blood  pressure  than  1^ 
other  companies  not  exceeding  146,  and  some 
163.  The  normal  blood  pressure  of  a  man  of 
tbat  age  was  about  133^.  He  found  I>r. 
Frumson  not  an  acceptable  risk,  and  told  him 
"be  wasn't  a  risk,  and  not  to  waste  hia  time." 

Dr.  0.  B.  Poor  testified: 

That  be  examined  Dr.  Frumson  on  Maj  12, 
1918,  the  day  before  the  polldea  were  issued, 
at  the  re«aest  ot  the  Bt^al  Union,  as  a  subject 
for  life  taumMnee  by  tihe  company,  and  he 
fonnd  eolju^tenient  of  the  heart,  mitral  retnr- 
gitation,  and  high  blood  pressnre  to  sncb  extent 
that  he  was  not  an  insnrable  risk  according  to 
the  rales  ot  that  company. 

Dr.  Tan  Baalte  testified: 

That  on  April  27,  1918,  at  the  request  of  an 
agent  of  the  InternatioDal  Life  Insurance  Com- 
pany, he  went  to  Dr.  Frumaon's  house  in  St. 
Louis  about  9  o'clock  in  the  morning  to  make 
a  phj^sical  examination  of  him,  and  also  to 
read  to  liim  certain  questions  printed  in  a 
blank  form  of  application,  and  write  down  tbe 
answers  to  such  qilestions  as  given  by  Dr. 
Frumson.  He  wrote  these  answers  down  in  the 
presence  of  Dr.  Frumson,  and  after  they  were 
all  written  Dr.  Frumson  signed  tbe  document, 
which  la  FlaintifTs  Exhibit  No.  4,  and  con- 
tains the  qaestions  and  answers  thereto  shown 
and  admitted  by  the  pleadings. 

Dr.  Van  Saalte  also  made  a  personal  ex- 
amination, which  he  embodied  in  a  report  to 
tbe  International  Life  Insurance  Company. 
The  medical  report  was  not  shown  to  nor 
signed  by  Dr.  Frumson,  but  only  by  Dr.  Tan 
Itaalte.  Witness  did  not  read  flxhibit  No.  4 
to  Dr.  Frumaon  before  the  latter  signed  it. 
It  was  headed: 

"Fart  (a)  of  Application  of  Heiman  Frumson, 
M.  D.,  for  Life  Insurance,  Offered  in  Connec- 
tion with  Part  1  of  the  Application  Made  to 
ttie  International  Life  Insurance  Company  of 
St.  Louis,  Missouri." 

Part  1  was  not  introduced  in  evidence.  As 


rdief  to  correct  a  mistake  in  the  policies 
with  reference  to  other  insurance  stated  to 
have  been  in  a  Virginia  ccnnpany  and  the 
Boyal  Arcanum. 


made  of  Dr.  Frumson  witness  the  latter 
testified  as  follows: 

That  on  the  morning  of  April  27,  1818,  be 
examined  his  heart,  lungs,  and  abdomen.  He 


The  evidence  showed  that  the  as^red  was  ;  found  moderate  hardening  of  the  arteries:  evi- 
66  years  old  when  tbe  policies  were  issued;  denoe  of  hypertr^hy  of  the  heart;  the  apex 
that  he  had  been  a  practicing  phyaldan  in  wss  a  little  lowes  than  nsoal*  indicating  en- 
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largamsnt  of  the  heart;  did  not  measure  ex- 
tent of  enlargement.  As  to  the  lungs,  "the 
breath  sounds  ralea,"  which  indicates  some  de- 
feet  in  his  lungs.  He  found  lirar  A  little  bit 
lower  than  normal.  Witness  asked  Dr.  Frutn- 
son  for  a  specimen  of  his  urine.  "He  went  up- 
stairs to  the  bathroom.  I  followed,  but  re- 
mained outside  of  the  bathroom.  In  a  few 
minutes  he  came  ont  with  a  specimen  of  urine. 
I  didn't  see  him  pass  it.  I  felt  the  bottle,  and 
it  was  cold.  I  took  the  temperatane  of  it  with 
my  clinical  thermometer,  and  it  was  either  92 
or  below.  The  normal  temperature  of  freshly 
passed  urine  is  98^,  the  same  as  the  body. 
I  told  him  I  could  not  accept  that  specimen;  tt 
was  too  cold.  Couldn't  state  postively,  but 
my  report  says  no  foam  on  it  There  would  be 
some  foam  on  freshly  passed  urine,  and  bot- 
tle would  be  warm  to  the  hand.  Dr.  rrumson 
said  that  be  just  passed  it.  I  didn't  deny  it. 
but  I  told  him  I  would  make  an  appointment 
with  him  for  2  o'clock  the  same  afternoon  at 
his  office,  when,  I  told  him,  I  would  also  take 
bis  blood  pressure.  I  returned  at  2  o'clock.  I 
told  him  I  wanted  a  spedmen  of  orine,  and  he 
couldn't  pass  any  urine  at  that  time.  So 
when  I  took  his  blood  presson  with  my  own 
instrument,  a  Tycos,  the  conventional  tiiBtru- 
ment  used  by  doctors,  It  was  in  good  conditioiL 
I  found  193  systolic  pressure.  The  other  pres- 
sure was  diastolic  pressure,  and  was  128. 
Both  very  high.  The  norm^  pressure  of  a 
man  of  55  years  of  age  should  be  not  over  145 
systolic,  nor  over  96  diaatoHc.  BKgh  blood 
pressure  indicates  kidney,  heart  disease,  or  poi- 
soning of  some  kind,  or  a  combination.  Blood 
pressure  may  vary  9  or  10  degrees  under  excit- 
ing conditions,  but  never  mnc^i  more  than  that 
Xo  exciting  conditions  surrounded  the  examina- 
tion of  Dr.  Frumson.  Dr.  Frumson  objected  to 
the  result  T  got  on  my  machine.  He  had  a  mer- 
cury machine,  and  I  toojc  his  blood  pressure 
with  his  mercury  machine,  and  it  was  exactly 
the  same.  Didn't  see  him  after  that  but  next 
morning  he  rang  me  up  and  requested  that  if  I 
had  not  turned  in  my  examination  that  I  should 
not  turn  it  in.  I  didn't  give  him  any  definite 
answer,  but  I  did  turn  in  Exhibit  4,  showing 
the  qnestions  and  h^  answers,  and  Exhibit  5, 
my  conclusions  from  my  examination  and  the 
statements  made  by  Dr.  Framson.  From  my 
examination  Dr.  Frumson  could  not  be  a  prop- 
er risk  for  insurance  at  all.  Never  succeeded 
in  getting  a  sample  of  his  urine.  Bright's  dia- 
ease  shows  in  the  urine;  couldn't  say  what 
was  in  that,  as  I  made  no  examination.  His 
condition  to-day  would  be  rery  much  the  same 
,as  it  was  the  time  I  examined  him.  I  felt  of 
tile  bottle  of  urine,  and  found  the  bottle  was 
cold.  He  said  in  the  afternoon  that  my  Tycos 
instrument  was  no  good.  Dr.  Frumson's  son 
was  there  at  the  time.  His  blood  pressure 
now  would  not  necessarily  be  the  same  as  then. 
He  may  have  taken  drugs,  very  dangerous 
drugs,  and  reduced  it  considerably.  A  man  may 
live  with  a  blood  pressure  of  190  for  many 
years,  and  still  be  may  die  in  a  few  seconds. 
Not  many  die  a  sudden  death,  unless  they  have 
some  disease  of  the  heart  or  nervons  system, 
or  some  cause  for  It" 

On  rebuttal  Dr.  Van  Baalte  testified: 

That  his  Tycos  did  not  register  4  or  0  points 
above  zero  to  start  with;  tlut  there  wBB  abao- 


lutely  no  disagreement  when  be  left  Dr.  Frum- 
son's office  in  the  afternoon.  "Dr.  Frumson 
was  perfectly  satisfied  with  the  examination, 
and  to  have  his  blood  pressure  taken  in  every 
way.  He  never  Intimated  he  didn't  want  to  go 
on  with  the  matter.  The  next  day  he  just 
asked  whether  I  turned  in  the  exunination.  I 
did  not  give  him  any  definite  answer.  He  told 
me  at  that  time,  if  I  hadn't  turned  it  in,  I 
shouldn't  turn  it  in.  Thst  ia  all  there  ■  was 
to  if 

Said  Exlilbit  No.  4  Stated  that  tfae  «(M)00 
was  tlie  "amount  of  Insuranoe  ai^lied  tor 
In  this  applicatfon,"  and  Ur.  ESlla  was  the 
"name  of  the  agent"  who  induced  blm  "to 
make  tills  present  application." 

PlalntifTs  Exhibit  No.  6  was  Oie  rq^rt 
Dr.  Van  Haalte  made  to  said  Interaatkmal 
Idfe  Insurance  Company. 

Dr.  Babler  testified: 

That  be  was  the  medical  director  for  the  In- 
ternational Ufe  Insurance  Company,  and  be 
passes  <m  all  reports  of  examining  physidans 
aa  to  condition  of  applioanta  for  inanranee.  He 
examined  Exhibits  Nos.  4  and  S,  reports  of 
Tan  Baalte  as  to  Dr.  Frumson's  condition,  and 
declined  to  pass  Dr.  Frumson,  and  refused  his 
application.  "We  wouldn't  issue  a  policy  on  a 
man  55  years  old  or  over  who  has  a  systolic 
of  over  150.  That  is  the  generU  practice  of 
insurance  companies."  He  never  had  any  com- 
munication with  Dx.  Frumson.  Witness  acted 
on  Exhibits  Nos.  4  and  5;  had  no  other  papers. 
"Our  practice  is  to  advise  the  i^ent  that  the 
application  has  been  refused."  His  stenogra- 
pher does  tiiat  **We  dont  aMse  the  apvU- 
cants  themselves."  Witneaa  delBned  to  state 
whether  it  was  the  custom  oft  the  insnranee 
companies  to  notify  other  companies  when  a 
risk  was  refused;  refused  Frumson's  risk  a 
day  or  two  after  April  27,  1^8,  the  date  when 
his  application  was  signed. 

Dr.  Conselman  testifled: 

That  he  was  never  the  regular  examining 
physidan  for  plaintiff  company,  but  he  made  an 
examination  of  Dr.  Vrumson  in  connection  witit 
the  two  polides  in  suit  on  May  9,  1918.  He 
filled  ont  a  report  of  his  examination.  He  put 
down  the  answers  to  the  questions  in  that 
report  as  they  were  given  to  him  by  Dr.  Frum- 
son; received  all  his  information  from  him;  did 
not  take  bis  blood  pressure ;  "judged  it  from  my 
experience  and  ability  to  judge  the  tone  of  the 
blood  vessels.  Q.  So  yon  just  made  a  gneas 
as  to  what  it  was,  •  •  *  based  on  your  ex- 
perience?  A.  That  was  all;  yes." 

On  cross-examination  witness  said: 

certainly  judged  Dr.  Frumson  was  in 
good  health  when  I  examined  bim.  Normal 
blood  pressure  for  a  man  55  years  old  would 
be  125  to  140,  fair  limit  but  there  may  be  a 
variance  up  and  down  of  10  or  15  degrees.  I 
couldn't  discover  any  enlargement  of  the  heart 
or  liver  or  hardening  of  the  arteries.  His  lungs 
were  normal.  No  heart  disease.  He  looked 
normal  to  me.  Praetieed  medidne  for  80 
years.  He  did  not  look  like  he  had  Bright's 
disease  or  long  disease.  It  seems  to  me  I 
would  have  observed  some  of  the  collateral 
symptoms.  If  he  had  all  ol  these  diseases,  he 
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sfaonM  grow  worse.  Examined  bis  urine,  found 
BoAiiv  abnonaal.  From  my  czamiDation  I 
waa  morallj  certain  he  wm  a  man  in  good 
bNlth." 

Od  redirect  examination  witness  con  tin- 
ned: 

hadn't  met  Dr.  Fnmaott  for  25  years, 
lAen  he  examined  me  for  an  order;  had  not 
spoken  to  him  In  that  time,  t  was  snrpriMd 
he  bad  stood  the  wear  and  tear  as  wen  as  he 
Ittd,  which  made  me  think  he  was  an  excellent 
risk  phrsically.  His  appearance  had  something 
to  do  with  it  I  was  possibly  an  hoor  examin- 
iag  hitc.  I  told  Dr.  Fromson  I  would  just  esti- 
mate his  blood  pressure  at  180  or  135.  I  didn't 
take  it;  I  just  made  an  estimate;  I  admit 
that" 

lames  T.  Walker  testified: 

He  was  general  agent  for  the  plaintifE  insur- 
ance company  in  May,  1918,  in  St  Louis;  left 
the  company  about  a  year  ago;  now  in  the 
building  business:  had  known  Dr.  Frumsoo 
for  about  10  years  before  policies  in  suit  were 
iuaed.  The  matter  of  his  being  in  a  receptive 
mood  for  life  Insurance  came  to  him  from  Mr. 
M^ers,  an  agent  of  the  Boyal  Union  Company 
«f  Iowa.  He  was  not  agent  for  plaintiff.  Mey- 
ers saJd  he  was  going  to  write  a  "big  bunch" 
faumrance  on  a  prominent  St  Louis  man; 
tM  he  woidd  give  "me  some  of  it,  and  I  gave 
him  some  blank  mipUcations,  and  he  afterwards 
bionght  in  two  applications  signed  in  blank, 
lad  one  filled  ont  in  pencil.  So  I  copied  off 
what  was  written  In  pencil  on  the  signed  blank 
fonns  also  by  Meyers*  Actation.  Slxhibits  1 
and  2  are  the  bluika  that  were  signed  and 
ntieh  I  filled  up.  Suppose  the  pencil  writing 
was  Mr.  Meyers'.  The  following  morning  I 
went  over  to  Dr.  Frumson's  house  with  the 
applications." 

Here  defendant's  counsel  admitted  tbat 
0ie  slgnatores  to  the  ai^licatlcma  were  genu- 
ine signatures  of  Dr.  Frumson,  but  they  were 
blanks  when  he  signed  them.  Witness  filled 
np  the  blank  applications  from  Information 
Stven  blm  by  Meyers.  He  did  not  know  at 
tbat  time,  or  at  any  time  before  the  policies 
Id  ndt  were  delivered  that  Dr.  Fnunson  bad 
ner  been  examined  for  life  insunuice  by 
any  other  physician.  When  these  applica- 
ttoas  were  received,  lamination  had  been 
made  by  Dr.  Conzelman.  These  Exhibits  1 
and  2  and  Dr.  Conzelman's  report  were  for- 
warded  to  the  company.  Dr.  Couzolmau  seud- 
iDg  his  report,  and  witness  shading  the  two 
appUcations.  The  polldeB  were  issued  on 
these  two  applications  and  sent  to  witness, 
who  d^rered  tbem  to  Mr.  Meyers  for  tiie 
porpose  of  deUverlng  them  to  Dr.  Frumson. 
Mr.  Meyers  brought  witness  a  check  for  the 
net  amount  of  the  premium — that  Is,  the  pre- 
lalam  less  bis  conunission  as  broker.  "I 
never  knew  anything  about  the  rejection  by 
the  International  Life  until  six  weeks  or  two 
months  afterwards."  Witness  was  present 
when  plaintiff  tendered  back  to  Dr.  Frumson 
the  prminms  paid  prlmr  to  suit  After  the 
polideB  were  issued,  Dr.  Fnunaon  told  wlt- 
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ness  there  waa  a  mistake  tn  the  application 
as  to  the  other  Insurance  of  f2,000  being  In 
the  Rtyyal  Arcanum;  it  should  have  been  In 
the  "Order  of  BTIth  Abraham."  Of  t£la  mis- 
take he  notified  the  company,  whi(^  made 
the  correction  as  per  letter  to  Dr.  Frumson, 
dated  May  27,  1918.  The  company  required 
him  to  see  the  aivUcanta  in  person  and  as- 
certain if  th^e  was  anything  wrong  with  the 
applicant.  He  knew  Dr.  Frumson,  and 
when  he  went  to  see  him  he  told  him  he  had 
two  ax^llcatlons  from  Meyers  for  life  insur- 
ance and  "wished  him  tn  our  company,"  and 
"told  him  I  would  have  the  doctor  see  blm 
at  a  specified  time."  "He  seemed  to  me  to 
be  a  good  risk."  Witness  further  said  that 
the  life  insurance  companies  have  an  inspec- 
tion bureau  which  Inquires  into  the  appli- 
cant's financial  and  moral  condition  after 
the  ai^llcatt<m  and  examining  phjrsiclan's  re- 
port Is  recrtved  before  they  issue  the  ptfllcy. 
This  waa  done  in  this  case.  Witness  never 
told  Dr.  Frumson  that  his  compftny  claimed 
he  had  been  rejected  by  the  Intematltmal 
Life ;  never  aaw  blm.  after  tbat  momliis. 

Eivld«ice  for  defense: 

Defendant  Dr.  Helman  Frumson  testified: 

Practiced  medicine  in  St  Louis  for  31  years. 
Signed  the  two  applications  for  insurance  with 
plaintiff  in  blank.  They  were  brought  to  him 
by  John  C.  Meyers,  Meyers  got  the  informa- 
tioa  for  the  applications  from  witness,  wrote 
It  down  on  a  piece  of  paper,  and  said  he  would 
take  it  over  to  the  general  agent  "I  did  not 
tail  Meyers  I  was  husured  for  $5,000  in  the  Idf e 
Insurance  Company  of  Virginia;  didn't  know 
the  name  of  the  company;  never  told  him  I 
was  in  the  Koyal  Arcanum.  I  told  him  I  iu- 
sured  in  a  Jewish  order  for  $2,000.  When  I  got 
the  policiea,  I  found  the  mistake,  and  called  up 
Meyers  and  Walker,  too,  and  they  said  it  would 
be  corrected.  I  told  them  that  the  Virginia 
insurance  should  be  corrected,  too."  Remem- 
bered when  Dr.  Van  Raalte  examined  him 
April  27th.  He  came  out  about  8  o'clock  in 
the  morning  to  examine,  and  said  he  was  sent 
by  the  International  Company,  and  "I  said, 
*AU  right.' "  He  went  to  work  and  made  an 
examination.  "I  seen  right  away  the  man 
couldn't  examine  me.  All  lie  did  was  about  the 
chest;  made  no  further  examination.  He  said 
he  wauted  to  examine  my  urine,  and  had  to  be 
with  me  when  I  passed  it  He  went  with  me 
to  the  bathroom.  I  seen  blm  sticking  In  bis 
head  in  the  bathroom,  and  I  passed  the  urine. 
He  h^^  given  me  a  bottle.  Then  I  came  out 
and  took  it  down  stairs,  and  he  said,  'The  bot- 
tle is  cold.'  I  said,  'Naturally  the  botUe  is 
cold;  it  is  a  very  cold  day.'  He  said  it  was 
too  cold,  and  then  I  said  tiiat  was  the  best  I 
could  do.  1  seen  be  wasn't  fair.  I  didn't  care 
to  bother  any  more.  He  then  said  be  would 
examine  my  blood  pressure,  and  would  have 
to  come  out  to  my  office  to  do  it  as  be  didn't 
have  hia  instrument  with  lum.  So  he  returned 
at  2  p.  m.  and  said  he  would  like  to  get  my 
blood  pressure,  and  I  said,  'Let  me  see  your 
instrument'  He  said  he  had  an  oU  IVcos.  I 
said,  'That  instrument  is  absolutely ,  useless,' 
but  ha  went  to  work  and  took  my  Uood  pres' 
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aure.  Then  he  said,  *Yoti  are  190.'  I  then  said, 
'Here  is  my  iDStrument,  that  is  used  erery- 
where;  if  it  shows  like  yours,  I  am  satlBfied.' 
But  he^said,  'No,'  be  would  not  ufle  it  I  said, 
'My  blood  pressure  is  all  rigbt;  I  had  it  tested 
at  the  City  Hospital.*  Then  he  said  be  wanted 
to  set  nrine._  I  said,  '1  don't  want  to  be  exam- 
ined for  yoaf  company  any  more,'  and  I  opened 
the  door  and  told  him  to  get  out  He  was  very 
angry.  He  said,  'You  have  to  pass  arine,'  and 
I  said,  *I  don't  think  nothing  of  the  kind;  I 
won't  belong  to  yoor  company,  and  don't  want 
your  insurance;  you  can  get  out.'  Never  saw 
him  again.  No  one  connected  with  the  Inter- 
national  ever  told  me  I  bad  been  rejected  by  it. 
I  never  knew  anything  about  it.  I  never  made 
any  application  to  the  International.  I  signed 
the  plaintiff's  applieations  in  blank  before  any 
examination  was  made.  The  only  man  who 
ever  told  me  I  was  rejected  by  the  Intema- 
tional  was  a  man  from  the  plaintiff's  company 
aboat  6  or  7  weeks  after  the  policies  were  is- 
sued. I  nefer  had  Bright's  disease.  I  tested 
myself,  and  I  have  no  hardening  of  the  arteries. 
I  have  no  heart  disease;  never  had  any  trouble 
with  my  heart,  nor  lungs,  nor  liver;  never 
drank  intoxicating  liquora;  never  was  sick  In 
my  life.  My  digestion  wu  good;  never  bad 
any  abnormal  eonditioui  of  my  organa,  that  I 
know  of.  When  Dr.  Tan  Raalte  said  I  kad 
blood  pressure  of  190,  I  went  over  and  had  Dr. 
Heyman  examine  me,  and  he  did,  and  my  pres- 
sure was  140.  That  was  the  same  day.  Then  I 
went  to  see  Dr.  Kennedy,  who  represents  abont 
10  different  insurance  companies,  and  he  ex- 
amined and  said  my  blood  pressure  was  140. 
My  blood  pressure  differs  at  different  times  of 
the  day.  If  I  smoke  a  dgarette,  it  will  go  up 
15  degrees.  I  have  gained  fleab  right  along.  I 
signed  no  appUcation  with  the  International 
life.  I  told  him  to  have  me  examined  first, 
and  if  I  was  fit  for  the  insurance  I  would  make 
the  application.  I  didn't  like  to  be  rejected; 
I  didn't  want  to  have  a  rejection  marked  up 
against  me.  That  was  thi  first  time  anybody 
approached  me  on  insurance.  I  told  him  it 
would  be  agreeable  to  send  a  doctor  around  to 
examine  me.  Then  it  was  that  Dr.  Van  Raalte 
came  out.  I  can  read  and  write  English  readi- 
ly. I  never  looked  over  the  answers  he  wrote 
down.  I  didn't  care  to  intrude.  I  didn't  think 
it  was  right  I  read  nothing  below  my  stgna- 
tnre,  but  read  everything  above  it  There  were 
two  papers,  one  consistbig  of  his  questions,  and 
the  other  ttie  result  of  his  examination.  I 
only  read  that  part  above  my  name,  occupation, 
residence;  that's  about  all.  I  never  read  care- 
fully or  at  all.  I  knew  I  was  being  examined 
for  life  insurance,  and  was  signing  with  the  idea 
of  having  life  insurance  issued.  I  bad  that 
thought  in  mind,  but  I  never  gave  the  man  a 
positive  answer,  bnt  I  would  see  about  it  later. 
I  was  going  to  investigate  the  company.  I 
never  called  up  Dr.  Van  Raalte  the  pext  morn- 
ing over  the  phone.  I  £dn't  think  he  knew  his 
business.  Also  made  application  to  Royal  Un- 
ion about  May  12th.  A  friend,  Mr.  Waldman, 
osked  me  to,  and  I  agreed  to  be  examined.  Mr. 
Waldman  told  me  I  was  all  right  Dr.  Poor, 
who  examined  me,  said  I  was  all  right,  but 
they  didn't  accept  me  because  the  International 
rejected  me.  Mr.  Waldman  toJd  me  that.  Dr. 
Ring  for  the  Northwestern  examined  nie  March 
2,  1918.  He  never  said  a  word  to  qj^  ^bout  the 


examination.  I  never  Inquired  what  became  of 
the  matter.  I  didn't  care  about  any  insnmce; 
never  told  the  International  man  that  Dr.  Ring 
had  examined  me,  nor  did  I  tell  Dr.  Conselman 
nor  the  Royal  Union  man.  My  idea  was,  be- 
cause I  hadn't  signed  any  applicatioD,  it  wasn't 
any  of  their  bnsinBSS  to  know  about  It  O*. 
Tan  Baalte  never  took  my  blood  pressure  wftb 
my  instrument  About  three  weeks  after  the 
Royal  examined  me  the  New  York  life  exam- 
ined me,  but  never  issued  any  policy.  They 
said  to  delay  it  The  plaintiff  is  the  only  com- 
pany from  whom  I  received  a  policy.  I  want  to 
keep  the  polides  in  the  plaintiff  company,  be- 
cause I  do  not  want  to  be  bolldozed." 

Dr.  Heyman  testifled: 

That  in  April  or  Kay,  1918,  he  took  Dr, 
Frumson's  blood  pressure  with  a  Faut  and  it 
was  138  or  140.  "I  would  take  my  own  sense 
of  touch  sometimes  in  preference  to  sny  instru- 
ment I  found  no  hardening  of  the  arteries 
when  I  examined  Dr.  Frumson;  no  indication 
of  Btight'a  diseaae  nor  diaease  of  tiw  liver. 
Have  examined  him  six  or  seven  times  since 
then.  Never  fonnd  Mood  pressure  of  over  145. 

Dr.  Loola  Frumson,  wn  ot  tbe  assored,  tes- 
tified; 

That  he  was  preaent  when  D^.  Tan  Baalte 
came  back  in  the  afternoon  to  examine  Us  te- 
ther; tliat  the  ^coB  apparatus  whidi  Dr.  Tan 
Raalte  had  was  not  at  zero,  but  five  or  six 
above;  that  he  called  Dr.  Van  Raatte's  atten- 
tion to  this,  and  said  that  he  would  not  let  bis 
father  go  ahead  with  that  instrument  but 
he  took  the  blood  pressure  on  that  instrument 
anyway.  His  father  also  told  Dr.  Tan  Raalte 
that  he  did  not  believe  that  the  instrument  was 
correct  but  Dr.  Tan  Baalte  refused  to  teat 
with  his  (Fmmson'a)  own  mercury  instrument 
when  it  was  offered  him.  Dr.  Tan  Raalte  then 
asked  witness*  father  to  pass  some  urine  for 
him,  and  fais  father  told  bim  he  didn't  care  to 
have  anything  more  to  do  with  him  or  his  com- 
pany, and  ssld  to  him,  as  he  opened  the  door, 
"I  am  really  busy  now,  you  will  have  to  ex- 
cuse me."  Dr.  Tan  Raalte,  after  a  little  argu- 
ment stepped  out  and  that  was  all  there  was 
to  it 

He  further  testifled: 

That  be  lived  with  his  father^  was  not  mar- 
ried; that  bis  father's  health  was  always  good; 
had  a  large  practice,  which  kept  him  bu^  all  day 
making  calls  and  seeing  patienta  in  the  <^ce; 
that  he  worked,  on  an  average,  until  about  10 
o'clock  at  night;  even  worked  Sundays;  never 
was  prevented  by  any  Ulness  prior  to  the  early 
part  of  May,  1918,  from  attending  to  bis  buai- 
ness.  He  was  with  his  father  when  Dr.  Hey* 
man  examined  him  and  took  his  blood  pressure, 
and  he  corroborated  Dr.  Heyman  and  his  father 
as  to  the  result  of  such  examination;  was  not 
present  when  Dr.  Ring  or  Dr.  Poor  examined 
his  father,  but  waa  when  Dr.  Conzelman  ex- 
amined hhn. 

Dr.  Kamedy  testified: 

That  in  the  early  part  of  May,  1918,  he  made 
a  blood  pressure  test  of  Dr.  Frumson;  used  the 
l^eos,  and  found  pttumn  to  be  140;  saw  no 
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indications  of  hardenliig  of  tbe  arteries  nor  of 
diseased  tieart,  kidney,  or  bladder, 

I>r.  Hefman  Framsoa,  being  recalled,  said: 

That  25  years  ago  he  had  a  $5,000  policy  in 
some  Yirgima  company;  that  this  case  was 
continned  twice  on  account  of  his  barios  the 
"flu";  that  he  had  now  recovered;  that  he 
weighs  Qow  about  168  pounds,  and  that  he  was 
marked  in  the  application  for  insurance  as 
weighing  158;  that  a  man  with  heart,  liver,  and 
Bright's  disease  loses  weight  instead  of  in- 
creaaea. 

On  Kovember  4,  1919,  plainUff  filed  a  mo- 
tion foi  tbe  court  to  hear  additional  testi- 
mony; tliat  KdaintifC  was  informed  that  the 
assured  died  October  Slat  of  heart  or  Bright's 
disease.  Also  filed  its  motion  for  an  autopsy 
on  the  body  of  Dr.  Frumson  'on  tbe  same 
date.  The  latter  motion  was  overruled,  bat 
the  former  sustained.  On  tbe  24th  ot  No- 
vember, 1919,  plaintiff  put  tbe  assured'a  son, 
Dr.  L.  G.  Frumson,  on  the  stand,  and  be  tee- 
Ufied  that  bis  father  died  October  31.  Idl9, 
of  acute  dilatatlcHi  of  the  heart;  that  be  bad 
l>reviouBly  bad  a  severe  attack  of  Inflnenaa, 
wUch  ma;  have  left  a  weakened  heart  He 
was  uncouscdoQs  during  this  attack  of  Infln- 
enza  for  pretty  nearly  17  days.  That  was  in 
March.  1919.  Tbe  dilatation  of  the  heart 
of  which  his  father  died  was  not  chronic.  It 
is  called  "acute  dilatation,"  because  it  comes 
on  very  suddenly.  Tbe  true  cause  is  un- 
known. It  may  be  due  to  a  hearty  supper, 
or  weakened  musonlatured  heart  left  by  scuie 
Infectious  disease,  or  from  mental  or  physi- 
cal exhaustion.  Its  true  cause  has  never 
been  determined.  His  father  died  suddenly. 
He  had  Just  taken  a  hearty  aoKter,  and  was 
just  gettii«  ready  to  go  oat,  and  two  minutes 
afterwards  he  feU  back  deftd~"nat  any  long- 
er than  that." 

The  policies  were  put  in  evidence,  and 
tiiey  were  for  f5,000  each,  as  stated  In  tbe 
petition.  The  applications  upon  which  the 
policies  were  based,  signed  by  tbe  assured. 
Dr.  Heiman  Frumson,  witnessed  by  W.  Gou- 
zelman.  M.  D.,  dated  May  19,  1918,  were  also 
pot  in  evidence,  copies  of  which  were  at- 
tached to  the  policies.  Among  other  things 
contained  In  snch  ai^licatioDs  were  tbe  fol- 
lowing questlotts  and  answers: 

*'(4)  A.  Are  yon  now  insured  In  thh  or  any 
other  companyf  Answer  yes  or  no.  If  so,  give 
name  of  company,  amoant  insored,  and  kind  of 
policy  held.  IE  in  this  company,  give  number  of 
policy.  Xee.  Name  of  company,  life  Ins.  Go. 
of  Va.  Amount,  $5,000.  Kind  of  policy,  20 
pay.  Year  of  issue,  1906.  Name  of  company, 
Boyal  Accannm.  Amount,  $2,000.  Kind  of 
policy,  lodge.  Tear  of  issue,  1904.  Name  of 
company^  two  Jewish  orders.  Amount.  $2,000. 
Kind  ei  policy,  lodge.  Year  of  issoe,  1900. 
B.  Has  any  company  or  assodation  ever  de- 
clined to  grant  insurance  on  your  life  or  issued 
yon  a  policy  for  a  different  kind  or  for  a  sum 
less  than  that  applied  for?  Answer  yea  or  no. 
Mo.  *  *  *  D.  Is  any  ajvUcation  on  your  life 


pending- at  this  timo  in  any  other  company? 
If  so,  give  name  of  company.  No." 

"I  hereby  declare  that  I  am  in  good  healtii 
and  of  sober  and  temperate  habits,  and  that 
all  the  statements  and  answers  to  the  above 
questions  are  complete  and  true,  and  I  agree 
that  the  foregoing,  togetber  with  this  declare- 
tion.  aa  well  as  the  statements  and  answers 
made  or  to  be  made  to  the  company's  medical 
examiner,  sbaU  oonstitnte  tbe  application  and 
become  a  part  of  the  contract  <tf  insurance 
hereby  applied  for,  and  it  is  further  agreed  that 
the  policy  herein  applied  for  shall  be  accepted 
subject  to  the  privileges  and  provisions  there- 
in contained,  and  that  said  policy  shall  not  take 
effect  until  the  same  shall  be  issued  and  de- 
livered by  the  said  company,  and  the  first  pre- 
mium paid  thereon  in  full  while  my  health  is 
in  the  same  condition  as  described  in  this  ap- 
plication. 

"The  vplieant  will  please  read  answers  writ- 
ten after  each  oi  the  above  questions  before 
signing.  Heiman  Frumson." 

"(18)  Baa  your  application  for  bisnrance 
ever  been  rejected,  postponed,  or  modified  by 
an  insurance  company,  assessment  society,  or 
benevolent  order?  No." 

"(19)  Are  you  in  good  health?  Yes." 

"(25)  Have  you  ever  had  (answer  yes  or  no 
to  each):  •  •  *  Palpitation  of  the  heart? 
No.   *   *   *  Kidney  or  bladder  disease?  No." 

"I  hereby  declare  that  all  the  statementa 
and  answers  to  the  above  questions  are  com- 
plete and  true,  and  I  agree  that  they  shall 
form  a  part  of  the  contract  of  insurance  applied 
for,  and  I  expressly  waive  on  behalf  of  my- 
self and  of  any  person  who  shall  have  or  claim 
any  interest  in  any  policy  issued  hereunder  all 
provisions  of  the  law  forbidding  any  physician 
or  other  person  who  has  attended  or  examined 
me  or  who  may  hereafter  attend  or  examine 
me,  from  disdosing  any  knowle^e  or  Informa- 
ti(m  whidi  he  thereby  acquired. 

"Dr.  Heiman  FromsoB." 

Each  policy  also  contained  tbe  following 
provl^ons : 

"InGonteatabUity.'-Tiiia  policy  and  the  appli- 
cation therefor  constitute  the  entire  contract 
between  the  parties  hereto.  •  •  * 

"AU  statements  made  by  the  insured  shall,  in 
tbe  absence  of  ■  fraud,  be  deemed  representa- 
tions, and  not  warranties,  and  no  such  state- 
ment shall  void  this  policy  unless  It  is  con- 
tained is  the  written  application,  a  copy  of 
which  Is  Indorsed  on  or  attached  to  this  policy 
when  Issned." 

[1]  II.  Under  the  evidence,  we  hold  that 
Dr.  Frumson  duly  reported  the  mistake  in 
his  auswera  as  to  bis  previous  Insurance  tn 
the  Virginia  company  and  the  Boyal  Arca- 
num to  plaintiff's  ageats,  and  desired  to  have 
the  same  corrected,  and  that  plaintiff  acqui- 
esced therein;  so  that  ground  for  canceling 
the  policies  must  falL 

[2]  III.  We  hold,  also,  that  bis  answers 
that  bis  health  was  good  and  that  he  had 
never  had  kidney  or  bladder  disease  are  not 
shown  to  have  been  false  with  that  degree 
of  certainty  to  justify  a  court  of  equity  in 
canceling  said,  policies  either  for  fraud  or 
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mistake  In  maUng  stich  anawen.  He  does 
not  seem  to  bare  sought  insurance  on  lila 
life  but  tbB  r^resentatiTes  of  tbe  variiras 
companies  with  their  usual  and  proper  dili- 
gence seem  to  have  sought  him.  The  medical 
experts  <m  the  ime  side  and  the  other  disa- 
gree, but  we  are  satisfied  that  the  evidence 
shows  the  iibyBical  fact  to  be  that  he  was  a 
physician  in  fall  practice  tar  many  jeais  in 
St  Louis,  and  must  therefiore  have  mjoyed 
substantially  good  health  and  been  without 
any  substantial  disease  up  to  Qie  time  h^ 
was  attacked  with  influenza,  which  was  tbe 
next  year  afttt  the  policies  in  suit  were  is- 
sued. If  this  were  not  tm^  there  would  be, 
it  seems  to  us,  some  evidence  that  be  was  at 
least  somewhat  Incapacitated  from  work  at 
some  time  prior  to  his  attadE  of  the  Influen- 
za. He  seems  to  have  been  a  prominent  and 
well-known  phyMclan.  He  had  a  severe  at- 
tack of  Inflnenza  during  which  he  was. un- 
conscious for  17  days  In  Hardi,  1819.  He 
tesUfled  on  October  21,  1910,  ttiat  be  Imd 
fully  recovered.  He  also  In  effect  challenged 
an  examination  €t  his  condition  at  that  time. 
While  the  case  was  under  advisement  cm 
October  81,  :^19,  he  died  of  acute  and  sud- 
den attack  of  heart  disease,  as  tbe  result  of 
the  influenza  probably,  or  from  some  im- 
known  cause,  and  not  owing  to  any  chronic 
atCection  of  the  heart  This  is  the  testimony 
of  Dr.  Frumaon's  son,  also  a  physician;  but 
he  was  the  only  witness  who  testtfled  In  re- 
gard to  his  father's  death,  and  he  was  a 
witness  for  the  plcdntifT. 

[8, 4]  In  cases  to  cancel  contracts  tot 
tani  or  mistake  in  a  court  of  egnlty  the 
evidence  of  socb  fraud  or  mistake  must  be 
BO  clear,  cogent,  and  convincing  as  to  leave 
no  room  for  reasonable  doubt  in  the  con- 
science of  the  court  Jackson  v.  Wood,  86 
Mo.  76;  Keiser  t.  Gammon,  95  Mo.  loc.  cit. 
224,  8  S.  W.  377;  Woolsey  v.  Baynea,  165 
Fed.  301,  91  a  G.  A.  341  (O.  C.  A.  8th  Cir., 
(pinion  by  Philips,  J.) ;  Treat  v.  Hnsaell,  128 
Fed.  loc.  dt.  864,  63  a  0.  A.  575  (O.  d  A. 
8th  Cir.,  opiniMi  by  Thayer,  J.)  Especially 
should  it  require  such  clear  proof  to  cancel 
the  policies  in  this  case,  where,  after  aa- 
snred's  physical  examination,  and  before  the 
policies  were  issued,  the  inspection  bureau 
of  plaintiff  probably  made  further  inquiry 
as  to  Dr.  Frumson's  fitness  "from  a  moral 
and  financial"  standpoint  and  "in  every  way, 
if  he  is  a  fit  risk,"  as  was  the  custom  of 
plaintiff,  as  testified  to  by  plaintiff's  general 
agent  and  witness.  Walker,  and  also  where 
tbe  plaintiff's  own  phyBl<^an  and  said  gener- 
al agent,  who  examined  and  observed  the 
assured,  testify  for-  plaintiff,  in  effect,  that 
there  was  no  fraud  or  mistake,  and  that  the 
assured  vras  In  good  health  and  free  from 
the  diseases  claimed  In  tb.e  petition  when 
the  policies  were  issued.  No  such  dear  and 
convindng  testimony  has  been  produced, 
the  plalntlfl  as  the  law  requires  in  such 
cases  to  prove  that  the  assared  was  not  in 


good  healQi,  and  that  1i»  had  kidney  and 
bladder  diseases,  and  tltat  his  answers  In 
his  apjdlcation  were  falaet 

We  therefore  rule  this  contention  against 
the  respondent 

[SI  ir.  But  it  is  also  durged  that  Z>r. 
Frumson's  answers  to  tbe  following  ques- 
tions in  his  appllcatl(m  for  Insurance  were 
false: 

"B.  Has  any  company  ever  declined  to  grant 
insarance  on  your  life  or  issued  you  a  policy 
for  a  different  kiod  or  for  a  sum  leas  than  that 
applied  for?  Answer  yes  or  no.  No." 

"(IS)  Has  your  application  for  insurance 
ever  been  rejected,  postponed,  or  modified  by 
an  isBurance  company,  assessment  eodety,  or 
benevolent  order?  No.** 

(a)  The  first  contentlOD  at  appellant  Is 
that  Dr.  Frumson  never  made  any  prior  ap- 
plication for  insurance  within  the  meaning 
<MC  these  questions;  that  be  only  submitted 
to  a  medical  examinattcm,  and  tbm  reftised 
to  proceed  further  with  the  negotlatttmsL 
We  must  rule  tbls  point  against  the  appe- 
lant 

(b)  Dr.  FmnuNm  did,  fai  taxtf  make  an  iqh 
Idicatton  In  writing  for  insurance  in  tbe  In- 
ternational Ufe  Insurance  Cmnpany.  We 
think  this  is  dearly  establlsthed  by  the  testi- 
mony. Part  2,  or  Qxhlbit  No.  4,  vrtOdi  he 
dgned,  redted  that  It  was  an  ai^llcaUmi  for 
insurance  for  KJOOO  In  said  company,  and 
that  he  had  made  such  aptOicetlon  at  tlie  re- 
quest of  Mr.  finits,  agent  Part  8,  or  Bxtilblt 
No.  6,  was  the  report  that  Dr.  Vui  Baalte, 
the  examining  physldan,  made  for  the  in- 
formation  of  bis  company.  Said  Bxhiblt  No. 
4  must  have  been  signed  and  left  with  Or. 
Tan  Raalte,  accordtog  to  the  testimwy.  It 
is  not  Ukdy,  fron  the  eridenoe  at  deflwd- 
anta,  that  it  was  signed  in  tbe  afternoon,  be- 
cause their  testimony  la  that  tiiere  was  a 
disagreement  in  the  afternoon  as  to  the  ac- 
curacy of  Dr.  Van  Raalte's  Instrument  with 
whidt  he  tested  Dr.  Fnuason's  blood  pree* 
sure,  and  that  when  Dr.  Tan  Baalte  request* 
ed  urine  for  examlniddon.  Dr.  Fromsui  re- 
fiued  to  go  on  further,  and  said  he  wanted 
np  Insurance  in  the  bitemattmal  0(nm>any. 
Dr.  Van  Baalte  testtfled  liiat  the  next  morn- 
ing Dr.  Frumscm  requested  him  not  to  de- 
liver tbe  examlnatitm  to  his  company,  if  he 
had  not  already  done  so.  Each  denies  the 
testimony  of  the  ettier  in  this  c^ard.  But 
the  fact  remains  that  by  submitting  himself 
to  the  examination  and  answering  tile  ques- 
tions In  and  signing  said  E^iblt  No.  4,  and 
leaving  it  with  Dr.  Van  Baalte,  as  he  must 
have  done,  the  assured  made  an  application 
for  insurance  In  the  International  Company. 
That  Dr.  Frumson  refused  to  complete  the 
examination,  and  In  the  afternoon  or  the 
next  mfnuing  withdrew  his  api^cation,  does 
not  alter  the  fact  that  be  had  made  the  ap- 
plicatltm.  Security  Mutual  Ufe  Ina.  Oo.  t. 
Webbh  100  Fed.  808,  45  a  Oi  A.  648  (G.  a 
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A.  5Qi  Dlst,  opinion  by  Ttiayer,  J.),  66 
L.  B.  A.  122,  and  daborate  note;  ]I]dliigt<Mi 
T.  Jltna  LUe  Ins.  Co.,  100  N.  X.  636,  3  N.  S. 
315;  ^tna  Ute  Ins.  Co.  t.  Moore,  231  TJ.  S. 
537,  34  Sup.  Ct.  186,  68  L.  Ed.  356. 

[I]  (e)  But  we  agree  with  appellant's  con- 
tmtiOD  that  said  International  Life  Insur- 
uce  Company  did  not  dedine  to  grant  Dr. 
trumsni  Insurance  or  reject  his  application 
for  iDsnrsnce  within  the  meaning  of  said 
questions,  so  far  as  shown  by  the  evidence, 
aod  therefore  bis  answers  to  the  above  ques- 
tions were  not  ontme. 

We  think  the  fair  meaning  of  these  ques- 
tions Is  wheth«  any  Insarance  company, 
vblle  the  assured's  appUcadon  for  insurance 
TB9  pending  before  it.  declined  to  grant  him 
Insurance  or  rejected  such  apidleation.  This 
would  be  the  natural  inference  to  be  drawn 
from  the  language  used.  If  an  applicant's- 
offer  or  application  for  Insurance  is  with- 
drawn before  it  reaches  the  ofiU^  of  the 
company  who  has  authority  to  refuse  him 
inscraDce  or  to  reject  his  offer  or  application, 
bow  can  It  be  Bald  that  the  company  refused 
him  insurance  or  rejected  his  application? 
Tbe  withdrawal  or  cancellation  of  an  order 
for  anything  before  It  la  acted  upon  makes 
it  impossible  to  act  upon  such  order,  and  im- 
possible to  either  refuse  and  reject  It  or  to 
accept  it.  It  Is  as  if  no  such  order  had  ever 
been  made.  In  all  wocb  cases  tbe  court  care- 
fully looks  to  the  precise  question  asked.  It 
msy  be  assumed  that  tbe  Insurance  compa- 
nies scan  carefully  every  question  In  the  ap- 
idlcation,  and  folly  understand  and  appre- 
ciate Its  exact  Import,  meaning,  and  Um'lta- 
tlon. 

In  Penn.  Mutual  Life  Ins.  Co.  t.  Mechan- 
ics' Sav.  Bank.  72  Fed.  419.  19  a  a  293, 
38  L.  B.  A.  33,  Judge  Taft,  speaking  for  the 
court,  said: 

"Tht  areoit  Goart  was  rlgftt  in  holding  tiiat 
within  the  scope  of  the  qnestion,  'Hare  yon 
yoat  life  insured  in  this  or  any  other  com- 
pur?  If  so,  give  the  name  of  each  company 
and  the  kind  and  amount  of  tbe  policy' — were 
not  inclnded  Schardt's  certificates  of  insnraace 
in  the  Knights  of  Pythias  and  Royal  Arcannm 
Motual  Aid  Associations.  It  will  be  conceded 
that  these  associationB,  which  are  primarily  for 
sodtl  and  charitable  parposes,  and  for  secarlng 
«ffideBt  mutoal  aid  among  their  members,  are 
not  uanalty  described  as  insaianee  compatries. 
That  the  certificate  which  they  isNie  to  a  mem- 
ber, insaring  npon  certain  conditions  the  pay- 
nKnt  of  a  sum  certain  to  the  member's  repre- 
sentatives OQ  his  death,  has  much  resemblance 
in  form,  purpose,  and  effect  to  an  insurance 
policy,  is  true;  and,  if  we  were  called  upon  to 
(ire  the  application  a  wide  and  liberal  con- 
atniction  In  favor  of  the  insarance  company, 
we  might  properly  hold  that  tbe  qnestion  em- 
braced in  its  scope  every  association  or  individ- 
nal  contracting  to  pay  money  to  one's  repre- 
seDtativcB  in  tbe  event  of  bis  death.  Such  a 
constmction  might  be  warranted  by  the  proba- 
ble purpose  of  the  question  to  enable  the  com- 
paiir  to  Jndge  how  great  a  motive  bis  life  in- 


Boranee  would  famish  tile  applicant  for  seU- 
destmction  or  the  fraudulent  simulation  of 
death.  Bat  we  are  here  considering  a  contract 
and  application  drawn  with  great  nicety  by  the 
insurance  company,  and  framed  with  jUie  sole 
purpose  of  elldting  from  the  insured  full  In- 
formation of  all  the  drcnmstances  which  tbe 
company's  long  experience  has  led  It  to  beUere 
to  be  valaable  in  calculating  the  risk.  We  can- 
not presome  the  company  to  hare  been  Igno* 
rant  (tf  the  fact  that  large  numbers  of  persons 
bare  taken  oat  life  insurance  in  mutoal  benefit 
associations  which  are  not  ordinarily  described 
as  insurance  companies,  and  that  doubt  has 
often  arisen  whether  the  contracts  they  issue 
are  properly  or  technically  described  as  life  in- 
surance at  an.  Insurance  Co.  t.  Chamberlain, 
132  U.  8.  304,  10  Sup.  Ct  87.  HaTing  fn  view 
the  wen- established  ride  that  Insurance  con- 
tracts are  to  be  construed  against  those  who 
frame  tbem  (Indemnity  Go.  t.  Doi^n,  16  U. 
S.  App.  290.  309,  7  C.  C.  A.  6Sl,  68  Fed.  945; 
Insurance  Co.  Crandal,  120  U.  S.  527,  633, 
7  Sup.  Ct.  6SS),  and  that  any  doubt  or  ambigui- 
ty in  them  is  to  be  resolved  in  favor  of  the  in- 
sured, we  conclude  that  a  certificate  In  a  mutual 
benefit  and  social  society  was  not  within  tiie 
description,  'policy  of  ^e  Insoruice  In  any 
other  company.' "  W 

We  concur  In  the  law  as  thus  stated  by  the 
distinguished  Jurist 

The  same  ruling  was  made  In  Fidelity  Mu- 
tual Ufe  Ass'n  V.  MlUer  (C.  C.  A.  4th  Clr.) 
92  Fed.  63,  34  C  C.  A.  211,  and  Shawnee  Life 
Ins.  Co.  V.  Watkins  (OU.)  165  Pac.  181. 

In  MtaA  life  Ins.  Co.  v.  Moore,  supra,  the 
questlcms  asked  the  assured  were : 

"Has  any  proposal  or  application  to  insure 
yonr  life  been  made  to  any  company,  associa- 
tion, or  agent  on  which  a  policy  of  insurance 
is  DOW  pending?  Or  has  any  such  proposal  or 
application  ever  been  made  for  which  insurance 
has  not  been  granted?  *  *  *  If  so,  state 
particulars  and  the  names  of  all  such  com- 
panies, associations,  or  agents.** 

OSie  question  In  that  case,  therefcve,  was 
whether  any  apfdicatira  for  Insurance  had 
been  made  to  or  not  granted  by  any  agent 
as  well  as  any  company.  The  court  (page 
587  of  231  V.  S.,  at  page  186  of  84  Sup.  Ct, 
58  L.  Ed.  356)  rmarks  that  the  question  was 
a  very  broad  one  and  referred  to  ag^ts  as 
well  as  to  companies,  and  to  not  granting  as 
well  as  refusing  insurance.  The  same  broad 
question,  In  substance,  was  contained  In  the 
application  in  the  Webb  Case,  106  Fed.  808. 
46  C.  C.  A.  648,  65  L/  R  A.  122,  supra. 

In  Edington  t.  Ins.  Co.,  300  N.  Y.  686.  8  N. 
E.  815,  supra,  tbe  qnestion  was : 

"Has  any  application  been  made  to  tills  or 
any  other  company  for  assnrance  on  tiie  life 
of  the  party?  If  so,  with  what  result?" 

So  that  the  questions  in  those  cases  were 
much  broader  than  the  ones  before  us.  Here 
the  questions  are  restricted  to  a  much  nar- 
rows compass,  and  are  limited  to  a  rejec- 
tion or  refusal  ot  the  assured's  application 
of  insurance  by  the  company  itself  <a  some 
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agent  having  authority  to  so  refuse  or  reject 
It.  In  this  case  the  examining  physician,  Dr. 
Van  Raalte,  had  no  authority  to  reject  the 
Insurance  or  the  application  for  the  Inter- 
national Company.  Be  testiSed  that  the 
next  morning  after  the  examination  Dr. 
Frumscm  called  him  up  over  the  telephone, 
asked  him  whether  he  had  turned  In  hla  ex- 
unlnatlon,  and,  if  not,  prohibited  him  from 
so  doing.  Dr.  Van  Baalt«  aajB  be  did  not 
answer  him  one  way  or  the  other;  gave  him 
no  satisfaction.  Dr.  Fmmson  and  his  son 
both  tesUfy  that  In  the  afternoon  they  dis- 
agreed as  to  the  accuracy  of  Dr.  Van  Raalte's 
instrument  for  measuring  blood  pressure, 
and  upon  Dr.  Van  Raalte's  refusal  to  use 
their  instrument  for  that  purpose,  and  ask- 
ing for  urine  for  examination,  Dr.  Frumson 
declared  negotlattras  off,  and  said  he  wanted 
no  insurance  In  the  company.  If  Dr.  Frum- 
son  and  fal9  son  are  right,  the  application 
for  insnrance  was  withdrawn  in  tbe  after- 
noon of  April  27th ;  and.  If  Dr.  Van  Raalte 
la  right,  it  was  withdrawn  on  the  morning 
of  Aivil  28th.  unless  Dr.  Van  Raalte  had  al- 
ready turned  It  intv  tbe  company.  We  are 
satisfied  from  the  evidence  that  he  had  not 
thai  turned  it  In.  Had  he  done  so,  he  sure- 
ly would  have  so  testified.  We  find  that  Dr. 
Van  Baalte  turned  it  Into  Dr.  Babler,  the 
mescal  director  of  tbe  company,  who  rep- 
resented the  company  In  determining  wheth- 
er to  accept  or  reject  applications  of  Insor* 
ance  after  Dr.  Frumson  had  notified  him  not 
to  do  80.  Consequently  Dr.  Prumam'a  appli- 
cation for  insuranoe  bad  been  canod«d,  an- 
nulled, and  withdrawn,  was  noonlstent  be- 
fore the  company  had  an  apoortaaity  to  act 
On  it;  and  there  was  no  such  apidication  at 
the  time  Dr.  Babler  undertook  to  refuse  and 
reject  it  His  application  for  insurance  may 
have  been  theretofore  r^sed  and  declined 
Dr.  Van  Baalte,  the  examining  phystdan, 
but  tliat  would  not  make  bis  answers  untrue 
to  the  questions  in  th»  application  now  un- 
der oonsldwation,  because  such  questions 
did  not  embrace  the  agent  or  physician  of 
the  company,  unless  tbey  had  authority  to 
approve  or  reject  the  application  for  Insor- 
ance  and  represented  the  ccsnpany  in  that 
behalf,  wbldi  Dr.  Van  Baalte  did  not  have. 

But  it  Is  said  by  requn^aLt^B  learned  coun- 
sel that  Life  Insurance  Go.  t.  Olaser,  S4S 
m.  S77.  ISO  S.  W.  549.  45  li.  R.  A.  (N.  S.) 
222,  is  a  case  on  all  ftnira  with  this,  and 
tb&t  it  was  there  tield  that,  If  an  application 
for  insurance  be  rejected  after  it  is  with- 
drawn, an  answer  in  a  subsequent  api^lca- 
tion  for  insurance  that  aasured's  application 
for  insurance  to  any  other  company  had  nev- 
er been  rejected  vaa  false,  and,  being  a  ma- 
terial niatt»,  the  subsequent  policy  would 
be  canceled  in  equity  for  fnud  or  mistake  in 
such  answer,  learned  counsel  are  in  error. 
An  examination  of  the  Olaser  Caae  shows 
that  tbe  court  found  that  tbe  prior  applica- 


tion had  not  been  wiHidrawn,  but  had  been 
insisted  on  in  writing  by  the  applicant,  even 
after  it  had  been  rejected.  See  page  834,  of 
246  Mo.,  ISO  S.  W.  549,  46  U  R.  A.  (N.  S.) 
222. 

[7]  V.  In  the  coudderadon  of  this  case  we 
have  not  l>een  unxnindful  of  the  rule  of  this 
court  to  deter  somewhat  to  tbe  finding  of 
the  learned  cbancdlor  below  wbm  tin  cru- 
cial points  upon  which  the  case  turns  are 
purely  questions  of  fact,  and  the  evidence 
thereon  is  all  oral  and  is  conflicting.  But 
that  rule  does  not  apply  In  this  case,  becanae 
the  record  does  not  show  whether  tbe  lower 
court  regarded  the  answers  oomplained  of 
as  fraudulently  made,  in  which  event  they 
would  be  warrantlM,  or  as  made  through  a 
mere  innocent  mistake,  in  which  event,  al- 
thongh  stilt  material,  tbey  would  be  repre- 
sentations under  the  express  terms  of  the 
pollcleB.  Nor  which  particular  ground  of 
complaint  in  the  petition  the  learned  court 
ruled  for  the  plaintiff.  The  case  Is  one  ot 
mixed  questions  of  law  and  fact,  and  npoi 
all  the  crucial  points  of  which  tbe  evidence 
was  not  all  oral  nor  all  conflicting. 

[81  We  have  regarded  the  answers  com- 
plained of  as  representations,  and  not  as 
warranties  because  we  are  not  satisfied 
fHun  the  evidoice  with  that  degree  of  cer- 
tainty which  tiie  law  requires  that  they  were 
fraudulently  made.  Not  being  warranties, 
but  representations,  it  is  sufficient  if  tliey 
were  substantially  true.  McDermott  Mod- 
ern Woodmen,  97  Ho.  App.  086,  71  S.  W.  8SS. 
opinion  by  Goode,  J.;  Van  Cleave  v.  Casualty 
Co..  82  Mo.  App.  668. 

[I]  In  any  event  the  rule  invoked  does  not 
apply  in  this  case,  unless  from  all  the  facts 
and  circumstances  in  the  case,  and  giving  tile 
finding  ffif  the  lower  court  due  conslderatim, 
we  are  satisfied  of  tiie  proof  beyimd  reason- 
able doubt  that  one  or  more  of  the  answers 
conplalned  ot  in  the  pt^tlon  were  not  sub- 
stantially true.  We  have  not  been  able  to 
so  satls^  ourselves. 

We  ther^ore  sustain  Oils  Bp[)eal,  and  re- 
verse the  judgment  of  the  circuit  court,  with 
directions  to  that  court  to  set  aside  tbe  judg- 
ment for  plaintiff  herein  canceling  said  poli- 
cies, and  dismissing  defaidant's  cross-bill, 
and  to  render  Judgment  In  favor  of  tiie  de- 
fendant, both  upon  the  petition  and  up(m 
hee  cross-bill  reforming  and  correcting  said 
policies,  as  prayed  In  said  cnws-MlL  Let  it 
be  so  recorded. 

*BX10WN  and  RAGIAND,  00.,  concur. 

PER  CUBIAH.  The  foregoing  opinion  by 
SMAUj,*C^  is  adopted  as  the  oplnltm  of  the 
court 

WOODSON,  GRAVES,  HIGBEE,  and 
WAUOIR,  3 J.,  omenr. 

JAMES,  T.  BLAIR,  O.  J.,  and  DAVID  B. 
BIAIB,  and  ELDER,  JJ.,  dissent. 
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LINDSAY     af.  v.  8HANCR  •!  aL 
(N«.  S2SI8.) 

(Supreme  Court  of  Bflasouri,  Divisioa  No.  2- 
Dec.  SI.  1921.) 

1.  App««l  aad  errer  «S9854(6)— Oral  aaslin- 
meat  of  raMea  for  #aeialaN  an  Mtlaa  far 

new  trial  aot  biadlag  on  appellate  court 

Rev.  St  1919,  I  1464,  regoires  court  to 
specify  yronnda  on  which  he  grants  a  new 
trial,  but  failure  to  do  bo  does  not  invalidate 
bin  action,  and  on  appeal  the  court  may  consid- 
er all  the  grounds  enumerated  in  the  motion 
for  new  trial,  though  the  court  on  written 
request  to  make  fln^aga  and  eondustotta  oral- 
ly assigned  aa  a  reason  for  decMon  the  insuffi- 
ciency of  the  eridence,  as  section  1402  only 
makes  it  the  duty  of  tJM  trial  oonrt  at  the 
request  of  the  parties  to  state  in  writing  the 
cODClusioDB  of  fact  found  separately  from  the 
conclusions  of  law  vhere  gueatioDa  of  fact  are 
tried  by  the  court. 

2.  Wllla  «3>400— Appellata  ooart  could  eon- 
alder  whether  then  waa  any  qaastloa  for 
Jury  where  verdict  waa  for  dlffaraat  partlea 

on  different  Issues. 

In  will  contest  ou  ground  of  testamentair 
incapacity  and  undue  influeace,  where  the  jury 
decided  In  favor  of  proponents  on  issue  of 
testamentar?  capacity,  but  in  favor  of  contest- 
ants on  iaane  of  undue  isllQenee,  and  trial 
court  granted  new  trial  1^  reaaon  of  loanffl- 
dieney  of  evidence  to  abow  undue  inflaenee,  the 
Supreme  Court  on  appeal  haa  Jurisdietion  to 
determine  from  the  whtde  record  aa  to  whether 
or  not  there  was  any  testimony  warranting 
a  submission  of  either  of  the  issues  involved 
to  the  jury;  the  motion  for  a  new  trial  com- 
plaining against  the  action  of  the  trial  court 
in  refusing  to  grant  proponenta^  demurrers 
to  the  evidence  offered  at  the  doea  of  eonteat- 
ants"  caae  and  at  the  doae  of  the  whole  caae. 

3.  Wills  «=3324(2)— Evldaaca  of  teatameatary 
laeapaelty  InoirfnatoBt  to  warrant  anbrnlsalOB 
to  jury. 

In  will  conteat  evidence  aa  to  mental  In- 
capodty  held  insufficient  to  present  an  issue  of 
fact  for  the  jury. 

4.  Trtal  «=»t56(3)— Oil  dofflurrer  by  daf sad- 
ant,  his  teetlneay  tafcsa  aa  falaa^  aari  that 

of  plahitlffl  as  Irae. 

On  demurrer  by  defendant  to  the  evidence, 
the  defendant's  testimony,  where  contradicted, 
is  taken  as  false,  and  that  of  plsintiff,  where 
not  self-evidently  perjured  or  opposed  to  the 
phyrics  of  the  ease,  must  be  taken  as  true,  and 
the  court  must  allow  to  plaintifPs  ease  the  ben- 
efit of  every  reasonaUs  inference  of  fiict  aris- 
ing on  all  of  the  proof. 

5.  Wills  «=»324  (3)— Evidence  held  Insufflclant 
to  raise  undue  Influence. 

In  win  contest  evidence  of  undue  influence 
held  insufficient  to  raise  a  question  for  the  jury. 

6.  WHis  «s9l55<2)— Discussing  with  aad  ad- 
vising testator  not  undue  Influenos. 

There  is  no  impropriety  in  discussing  with 
a  brother  provisions  of  his  will  and  advising 


him  with  remtect  thereto,  nor  fn  mafcteg  maa- 
oranda  at  the  inafance  of  audi  brother  -whSa 
aide,  though  named  as  a.benefidary  In  wJU. 

7.  Wills  ^l66(7>~UH*ia  Inflaaaoa  not  to 
rant  on  mart  aaaploloa. 

While  undue  IxHBnencs  may  be  shown  indi- 
rectly and  may  arise  as  a  natural  inference 
from  other  facts  in  Uie  case,  yet  it  must  not 
rest  on  mere  opportunity  to  influence  or  on 
mere  susi^don. 

8.  WlUa  «=a337— New  trial  prapaHy  granted 
In  absanoe  of  evldenca  to  sustain  vonNot, 
though  Isaoo  Improperly  subnlttad. 

In  will  conteat,  where  contestanta  did  not 
establish  undue  Influence  claimed,  trial  court 
properly  corrected  its  error  In  submitting  the 
question  to  the  jury,  which  returned  a  verdict 
for  contestant,  suststning  a  motion  for  new 
trial 

9.  Wllla  ^163(2)— Confldantlal  ralatloDablp 
does  not  reenlt  frnni  mere  blaod  ralatlen- 
sblp. 

No  presumption  of  undue  influence  from 
confidential  relationship  arises  by  reason  of 
the  fact  that  person  claimed  to  have  exerdaed 
undue  influence  was  brother  of  testator. 

10.  Wills  «=>a2(l),  289  —  ProponenU  must 
prove  oxaoailoH  and  lawful  age  and  aanl^  of 
toatator. 

In  a  will  cMitest  proponents  of  the  will 
must  prove  its  due  execution,  the  lawful  age 

of  the  testator,  and  his  sanity. 

11.  Wills  «=»303<4)— If  only  eaa  witaoas  tes- 
tifies, proponents  must  'acoonnt  for  ahsanoe 
of  other  witness. 

Where  only  one  of  two  witnesses  attest- 
ing a  wUl  testified  in  a  will  contest,  the  bur- 
den was  upon  the  proponenta  of  the  will  to 
give  some  reason  for  the  absence  of  the  one 
not  testifying,  under  Bev.  St.  1919,  H  607,  620- 
S24. 

Api;)eal  from  Circuit  Court,  St  Francois 
County ;  Peter  H.  Huck,  Judge. 

Action  by  Ada  Undsay  and  others  against 
George  F.  Shaner  and  otbers.  Judgment 
for  d^oidanta,  and  plaintiffs  appeal.  Af- 
flnned  and  remanded. 

This  action  is  a  will  contest  It  Involves 
the  usual  grounds  of  testamentary  incapacity 
and  undue  influence.  The  issue  was  made 
up  as  provided  by  statute,  and  submitted  to 
a  Jury-  The  Jury  favored  proponents  of  the 
will  on  the  question  of  testamentary  inca- 
pacity and  determined  adversely  to  tbem  on 
the  question  of  undue  influence.  Proponf>iits 
moved  for  a  new  trial  and  were  successful, 
whereupon  conteatants  have  prosecuted  their 
appeal  to  thia  court  from  the  order  granting 
a  new  trial. 

In  the  order  allowing  a  new  trial,  the 
trial  court  did  not  specify  of  record,  as 
required  by  statute,  the  grounds  on  which 
said  new  trial  was  granted,  but  the  bill  of 
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exceptions  shows  tliat  upon  orti  request 
tbe  court  JnsUfled  his  action  as  follows: 

"That  under  the  definition  the  courts  ^ve 
us  of  'iiDdas  influenca*  there  Is  no  evidence, 
or  no  snffident  evidence,  to  tliat  eCeet" 

Ai>pdlant8  bad  made  a  requeet  In  wriUng 
upon  tbe  trial  coort,  in  passing  npon  sold 
motion  for  a  new  trial,  "to  make  his  find- 
ings In  wrltlnR  stating  separate^  bis  find- 
ings of  fact  and  his  findings  of  the  law,  as 
In  sacb  cases  made  and  provided  by  stat- 
ute." 

It  was  in  response  to  this  request  that  the 
court  made  his  oral  assignment.  There  is 
nothing  in  the  statute  warranting  a  request 
upon  the  trial  court,  as  above  specified.  Sec- 
tion 1402,  B.  S.  1919,  makes*  It  the  duty  of 
tbe  trial  court,  at  the  request  of  the  parties, 
to  state  In  writing  the  conclusions  of  facts 
found  separately  from  tbe  conclu^ons  of 
law,  where  questions  of  fact  are  tried  by 
the  court  In  this  case  the  court  was  simply 
passing  on  the  verdict  of  a  Jury,  and  the 
statute  (section  1451,  B.  S.  1919)  required 
him  to  specif  tbe  grounds  npon  whl<fli  be 
granted  a  new  trial,  but  his  failure  to  do 
so  did  not  invalidate  hla  action,  and  in  snch 
case  this  court  may  cfflisldw  all  the  grounds 
enumerated  in  the  motion  for  a  new  trial. 
Metropolitan,  etc.,  Co.  t.  Webster.  193  Mo. 
351.  92  S.  W.  79. 

However,  as  the  parties  have  presoited  the 
case  here  upon  the  theory  that  the  question 
of  Insufficient  evidence  was  the  only  question 
in  the  case,  and  as  the  motion  for  a  new 
trial  properly  challenged  the  sufficiency  of 
the  proof  to  warrant  submission  of  the 
case  to  the  Jury,  we  sluill  dispose  of  the 
case  in  accordance  with  the  theory  of  the 
litigants,  and  particularly  as  our  view  of 
tbe  case  upon  that  question  precludes  tbe 
necessity  of  considering  other  matters  raised 
in  the  motion  for  a  new  trial. 

At  tbe  beginning  of  the  trial  the  proponents 
of  the  will  offered  teBtlm<my  tendli^  to 
show  its  execution  on  Mardi  9, 1919,  and  that 
the  testator  was  sane  and  of  lawful  age. 
This  was  an  effort  conformable  to  our  pro- 
cedure to  establish  a  prima  facie  case.  Tec- 
tenbrock  v.  McLaughlin,  209  Mo.  533,  loc. 
cit.  539,  108  S.  W.  46;  Campbell  v.  CarUsle, 
162  Alo.  634,  loc.  cit  644,  63  S.  W.  701 ;  Mad- 
dox  V.  Maddoi,  114  Mo.  35,  loc.  dt  46,  21 
S.  W.  499,  35  Am.  St.  Bep.  734;  Mowry  v. 
Norman,  204  Mo.  173,  103  S.  "W.  15. 

Thereupon  appellants,  as  contestants  be- 
low, ofTered  the  following  testimony  In  sup- 
port of  tUeir  contention  that  the  testator 
was  mentally  Incapable  at  the  time  of  ex- 
ecuting the  will  and  acted  upon  the  com- 
pulsion of  undue  iniiuence : 

Contef<tanCs  are  brother,  sister,  nephews, 
and  nieces  of  testator,  and  Mrs.  Warner 
Jackson,  not  related,  and  contestees  brother, 
nephews,  and  a  niece.  Irvin  J.  Shaner  was 
tbe  testator.    Xhough  48  years  of  age  at 
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the  time  of  his  death,  be  was  a  midget  in 
size,  being  Uttle  more  than  80  Inches  talL 
Admittedly  a  shrewd  business  man,  possess- 
ing the  m«itality  of  a  mature  man,  he  had 
accumulated  considerable  property  valued 
at  from  $14,000  to  $16,000.  Early  in  life 
for  bis  livelihood  he  sold  photographs  of 
himself  and  a  kinsman  of  large  stature,  but 
later  be  became  a  photographer,  and  was 
engaged  In  that  businees  at  tbe  time  ot 
his  death.  He  owned  real  estate,  had  several 
Investments,  and  was  a  member  of  tbe 
board  of  directors  of  the  Citizens'  Bank  of 
Desloge,  Mo.,  where  he  lived.  He  had  sev- 
eral brothers  and  sisters,  some  living,  some 
dead,  and  many  nieces  and  neidiews.  On 
the  28th  day  of  February,  1919,  the  "little 
man,"  as  he  was  affectionately  called  and 
E«ierally  known,  became  111  with  tbe  **flu." 
At  first  he  only  complained,  finally  taking  to 
his  bed.  He  bad  a  room,  described  as  a 
little  room,  with  a  little  bed  In  it,  in  the 
building  owned  by  him  and  used  as  hie 
studio.  There  was  a  residence  on  the  same 
lot  also  owned  by  him,  occupied  1^  Mrs. 
Blanche  Jackson,  as  bis  tenant,  and  with 
her  testator  boarded. 

Mrs.  Martha  Pigg  Drier  testified  for  con- 
testants that  she  was  a  nurse  by  profession 
and  knew  the  testator;  that  <m  March  6, 1919, 
she  was  called  to  nurse  him;  that  be  vras 
suffering  with  pneumonia,  and  that  she  re- 
mained with  htm  until  he  died,  at  3  minutes 
before  5  o'clock  on  Monday  morning,  March 
10,  1919;  that  during  the  -time  George  F. 
Shaner,  sometimes  known  as  Fisher  Shaner, 
one  of  the  contestees  and  a  brother  of  the 
testator,  was  there;  that  "he  was  there  quite 
often  daring  the  day  and  night,  too";  that 
he  had  conversations  with  vritness  regarding 
tbe  condition  of  testator  and  talked  with 
witness  regarding  the  necessity  of  his  broth- 
er making  a  will;  that  he  had  been  talking 
with  Irvin,  the  testator,  abotrt  making  the 
will,  and  asked  witness  to  apeak  to  Irvin 
about  it;  that  he  came  to  her  several  times 
asking  her  to  speak  to  Irvin  about  the  will, 
"but  he  didn't  discuss  how.  he  wanted  the 
will  made  or  anything  of  that  kind."  Wit- 
ness was  not  present  at  the  time  will  was 
executed. 

Mrs.  Blanche  Jackson,  one  of  the  bene- 
ficiaries under  the  will,  testified  that  she 
lived  Id  Desloge  in  a  residence  owned  by 
the  testator,  and  that  she  was  named  as  a 
devisee  in  the  will;  that  she  liad  known 
testator  for  14  or  15  years ;  that  he  had  lived 
at  her  house  from  June  19, 1913,  to  the  date 
of  his  death;  that  she  knew  about  the  will 
being  executed  on  March  9th;  that  Mr.  Gar- 
rett, who  wrote  the  will,  came  to  her  house 
and  went  in  the  room  where  testator  was, 
and  that  this  was  between  1:30  and  2  o'clock 
in  the  afternoon;  that  she  was  with  testator 
at  the  noon  hour  while  the  nurse  was  at 
lunch;  that  "he  was  very  restless  and  Ua 
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breathing  was  ilreadfaHy  hard";  that  she 
weot  back  a^ln  between  2  :S0  and  3  o'clock 
to  call  the  noise  to  the  telephone;  that  Mr. 
Garrett  and  Mr.  Fisher  Shaner  (George  F. 
Shaner)  were  both  in  the  room;  and  that 
tbe  testator  was  lying  with  his  head  droop- 
ed down  on  the  pillow.  WitQess  did  not 
remain  in  tbe  room  at  that  time,  as,  haying 
deliraed  her  message;  she  withdrew.  She 
observed,  however,  that  Mr.  Oarrett  (who 
vrote  the  wtU)  was  sitting  by  the  bed,  and 
Mr.  Shaner  was  standing  leaning  against 
the  wall.  Mr.  Garrett  was  writing  on  paper, 
which  he  held  on  bis  lap.  At  4  o'clock  on 
tbe  same  day  witness  again  saw  the  testa- 
tor. The  nurse  and  George  F.  (Fisher)  Shan- 
er were  with  him.  At  that  time  he  was 
breathing  bard,  and  in  answer  to  a  question 
from  witness  testator  said  he  did  not  feel 
any  better.  Witness  saw  him  again  abont 
5:30  OT  6  o'clock  in  the  afternoon  of  the 
same  day  and  was  in  the  room  alone  with 
bim;  the  narse  and  fftmily  then  btidg  at 
supper.  He  appeared  to  be  growing  worse, 
and,  addressing  witness,  said,  "Blanche,  I 
am  going  to  die  wlaes  I  get  better."  On 
being  recalled,  witness  further  said  that 
testator  In  cmrersation  with  her  made  the 
statement; 

"^lanehe,  I-  have  made  by  will,  and  I  didn't 
make  it  as  I  wanted  to  make  It.  I  left  you 
the  house,  is  all;  I  wanted  to  leave  you  more, 
bat  Fisher  [Oebrge  F.  Shaner]  wouldn't  let 
me.  He  thought  tbe  house  was  all  you  de- 
•erred." 

r.'  W.  Gale,  a  xAyslcian,  teetiflM-  for  the 
cooteatanta  as  an  expert,  and  In  answer  to 
a  hypothetical  aveetim  embodying  tiie  phytl* 
cal  condition  of  the  testator  at  the  time  be 
was  alleged  to  bare  executed  the  will  eatd: 

"It  would  be  impoasible  for  a  man  In  that 
condition  to  concentrate  bis  mind  long  enough 
to  do  anything  at  all.  You  could  mMuentai^ 
attract  Ua  mind  for  a  lUtle  while,  but  it  would 
cet  away  tima  bim.  He  oonldnt  transact  any- 
thing M  that  kind,  a  man  that  near  death's 
door," 

On  cross-examination  witness  said  that  the 
phygidan  who  actually  saw  the  testator 
could  answer  more  Intelligei^ly  regarding 
his  mental  condltlMi  than  he. 

Isiah  W.  Shaner,  a  brother  of  the  testa- 
tM,  testified  that  George  F.  Sbaner  came  up 
to  his  house  and  told  him  about  Irvin'a  death 
on  the  morning  it  occurred.  He  told  witness 
that  Irrln  liad  made  a  will  and  detailed  to 
witness  the  circumstances  leading  up  to 
the  execution  of  the  will;  that  Irvln  had  said 
to  him  that,  if  It  came  to  a  point  In  his  Ill- 
ness where  there  might  be  danger  of  his  dy- 
ing, be  wanted  to  know  it ;  and  that  be  bad 
told  Irrln  b6  was  going  to  die,  whereupon 
Irrin  requested  him  to  get  a  pencil  and 
tablet,  and  he  then  made  monos,  of  testa- 
tor's prt^osed  will.  There  was  another  un- 
important c<mversatl(ai  between  witness  and 
23eS.W.-21 
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respondent  George  F.  Shaner  whldi  need 
not  be  set  out  here,  as  it  does  not  bear  upon 
the  Issues  InvolTed. 

Ada  Lindsay,  a  sister  of  testator,  testified 
for  appellants  that  she  overheard  a  conversa- 
tion between  George  F.  Shaner  and  ber  hus- 
band while  she  was  111  wherein  George  F. 
Shaner  aiiparently  urged  that  she  should  not 
contest  the  wUL  Witness  did  not  finish  ber 
statement,  and,  being  exeosed,  her  testi- 
mony is  nothing  nnleaB  snsceptible  o£  that 
construction. 

Laura  Thnrman  testified  that  ebe  knew 
tbe  testator  in  bis  lifetime,  and  in  January 
before  bis  death  he  told  witness  that  he  was 
going  to  make  a  will,  and  said  that  Blanche, 
meaning  Mrs.  Jackson,  had  been  as  good 
as  a  mother  to  him,  and  that  be  intended  to 
give  her  half  of  his  pnqterty,  and  that  be 
expected  Ms  brothers  and  sisters  to  have 
what  bis  father  and  mother  had  left  him. 
Witness  was  at  tbe  studio  tbe  day  of  the 
execution  of  the  will,  but  ^e  did  not  go  into 
the  room  where  Irvln  was.  She  saw  George 
F.  Shaner  there,  as  well  as  Mr.  Oarrett, 
who  wrote  the  will. 

Gladys  Mostiller  testified  for  appellants 
that  she,  too,  had  a  conversaUon  with  tes- 
tator in  January;  that  the  question  of  his 
will  was-  again  mentioned.  Testator  told  ber 
th«i  that  he  bad  not  made  a  will,  and  she 
urged  him  to  do  so.  Testator  told  her 
that  when  he  made  his  will  be  was  going 
to  give  Mrs.  Jackson  the  home,  the  one  where 
she  was  living,  and  In  addition  <»ie-half  of 
his  property. 

This  was  all  tlie  testimony  offered  by  ap- 
pellants touching  the  gneatlora  of  testamen- 
tary Incapacity  or  undue  Influence.  Respond- 
enta  offered  a  demurrer  to  this  testimony, 
and,  being  overruled,  offered  testimony  tend- 
ing to  show  that  the  testator  was  always  a 
shrewd  business  man.  Dr.  Fuller,  the  at- 
tending physician,  said  he  was  called  on 
Tuesday  afternoon  before  testator  died  on 
Monday  morning,  and  had  charge  of  him 
during  tbe  entire  time  until  bis  death ;  that 
testator  died  of  bronchial  pneumonia;  that, 
while  bis  mental  condition  was  slow  in  ac- 
tion, due  to  his  weakened  physical  condl- 
ticm,  his  mind  was  clear ;  that  on  Sunday 
morning,  tbe  day  the  will  was  executed,  he 
found  him  resting  fairly  well,  and  that  bis 
mind  was  dear ;  that  be  saw  bim  again  about 
3  o'clock  after  Mr.  Garrett  had  written  his 
will,  and  that  bis  mind  was  clear. 

Tbe  cross-examination  did  not  ^Icit  any 
information  to  the  contrary.  Dr.  A.  L.  Evans, 
of  Bonne  Tene,  was  called  In  consultation 
on  Friday,  March  7th.  He  and  Dr.  Fuller 
examined  the  testator  and  at  that  time  bis 
mental  condition  was  "absolutely  normal." 

Other  witnesses  testified  that  George  F. 
Shaner  had  been  kind  to  testator  from  baby- 
hood, and  that  othw  members  of  his  family 
were  also  kind  to  htan. 
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George  Flsber  Sbaner,  one  of  the  respond- ' 
ents,  testified  for  contestees  that  he  bad 
made  tbe  memoranda  for  the  testator  and 
from  which  the  will  had  been  prepared  by 
Mr.  Garrett;  that  previously,  when  he  was 
a  single  man,  be  and  testator  had  made 
joint  wills  naming  each  other  as  beneficia- 
ries. These  wills  had  been  destroyed  and 
others  written,  and  they,  too,  had  been  de- 
stroyed. He  gave  in  detail  the  conversation 
with  his  brother  regarding  the  provisions 
of  his  will  and  bis  desires  In  relation  to  the 
erection  of  a  monument  at  bis  grave  and  im- 
provement of  tbe  family  burying  groond. 
This  was  all  of  tbe  Important  tratimony, 
and  at  tbe  conclusion  respondents  offered 
a  demurrer  to  the  testimony,  and,  being 
again  overroled,  the  case  was  submitted  to 
the  Jury,  resulting  in  a  verdict  favorable  to 
the  proponents  of  the  will  on  the  question 
of  testamentary  Incapacity  and  adversdiy 
on  the  question  of  undue  influence.  This 
verdict  against  proponents  was  set  aside  by 
the  court,  and  contestants  prosecuted  their 
appeal  to  this  court 

O.  L.  Hunger,  of  Piedmont,  and  E.  (X  Ed- 
gar, of  De  Soto,  for  appellants. 

James  O.  Sbaner,  of  St  Loula,  and  B.  H. 
Hoyer,  of  Farmlngton,  for  respondents. 

REBYES,  C.  (after  stating  the  facts  as 
above).  [1]  1.  Appellants  concede  the  rule 
of  this  court  not  to  interfere  with  the  action 
of  the  trial  court  in  granting  one  new  trial 
for  insufficiency  of  evidence  or  where  the 
verdict  is  against  the  weight  of  tbe  evidraica 
This  rule  arises  from  the  statute  and  Ju- 
dicial construction,  and  is  applied  where  tbe 
discretion  of  the  trial  court  below  Is  not 
abused.  In  this  case  the  court  did  not 
specify  of  record  the  ground  or  grounds  of 
its  action,  so  all  tbe  grounds  set  out  in  the 
motion  for  a  new  trial  may  be  examined. 
-Metropolitan,  etc.,  Co.  v.  Webster,  supra. 

[2]  2.  The  case  was  briefed  and  argued 
here,  however,  upon  the  theory  that  the  oral 
statement  of  the  trial  court  above  quoted, 
made  at  the  time  he  allowed  the  new  trial, 
aptly  put  the  only  question  at  Issue,  and, 
as  the  motion  for  a  new  trial  complains 
against  tbe  action  of  tbe  trial  court  In  re- 
fusing to  grant  respondents'  demurrers,  of- 
fered at  the  close  of  contestants'  case  and 
at  the  close  of  the  whole  case,  we  accept  the 
trial  court's  statement  as  raising  the  one 
issue  here,  and  this,  of  course,  raises  the 
question  on  tbe  whole  record  as  to  whether 
or  not  there  was  any  testimony  warranting 
a  submission  of  the  issues  Involved  to  tbe 
jury.  Turner  v.  Anderson,  236  Mo.  523.  139 
S.  W.  180;  Id.,  260  Mo.  1.  168  S.  W.  W3. 

[3]  3.  The  Jury  favored  proponents  on  the 
question  of  testamentary  incapacity,  and  this 
question  Is  hardly  before  us;  yet  an  exam- 
ination of  the  record  shows  that  the  testi- 
mony was  all  one  way  tm  that  questiaDi  and 


'  the  trial  Judge  should  not  have  vabiuittod 

that  issue  to  the  Jury. 

Ai^Uants'  case  on  that  iasne  doea  not 
even  rest  on  a  fog  of  suspicion  and  conjec- 
ture, unless  it  be  on  tbe  testimony  of  Dr. 
Gale,  who  teatifled  as  an  expert,  and  that 
was  insuffideot  to  presait  an  Issae  of  fact 
Turner  v.  Anderson,  236  Mo.  loc.  dt 
139  S.  W.  180,  mvt&i  Hahn  v.  Hammersfe^ 
272  Mo.  248,  loc.  dt.  263,  196  S.  W.  883. 

[4]  4.  Tbe  Jury  fonnd  that  the  wlU  In 
question  was  procured  by  the  tmdne  Influence 
of  George  F.  Sbaner.  That  Is  the  questltm, 
therefore,  most  stoutly  and  earnestly  urged 
here,  and  the  one  we  moat  consider.  Was 
there  Bufflci«it  testimony  to  warrant  the 
trial  court  In  snhmitting  this  question  to 
tbe  Jury?  We  eliminate  the  proposition 
involved  in  the  rU^t  of  tbe  trial  court  to 
exercise  his  discretion  in  granting  a  new 
trial  where  the  weight  and  sufficiency  of 
tbe  testimony  are  debatable,  and  we  pro- 
ceed to  consider  whether  or  not  upon  the 
issue  here,  there  was  any  substantial  testi- 
mony tending  to  show  undue  influence,  and 
whether  in  fact  there  was  a  question  for 
the  Jury.  In  discussing  this  question  we 
must  advert  to  tbe  general  rule  that  on  de- 
murrer the  defendant's  testimony  (wbo'e 
contradicted)  is  taken  as  false,  and  that 
the  plaintHTs  testimony  (whec^  not  self- 
evid^tly  perjured  at  opposed  to  tlw  xdiysica 
of  tbe  case)  most  be  taken  as  true,  and  that 
the  court  must  allow  to  ^alntltt's  case  on 
demurrer  the  benefit  of  every  reas(mable  in- 
ference of  fact  arising  on  ail  of  the  proof. 
Fritz  V.  Railroad,  243  Mo.  62.  loc.  dt.  77, 
148  S.  W.  74;  Stauffer  v.  BaUroad.  243  Mo. 
loc.  dt  816,  147  8.  W.  1082;  WlUlama  t. 
Ballroad,  207  Mo.  87.  loc.  dt  US^  160  S.  W. 
788,  S2  U  B.  A.  (N.  S.)  443. 

[I]  Tested  tj  the  above  mloa,  the  demur- 
rer of  contestees  should  have  been  BOstained 
by  the  Um&  court,  as  tiiere  was  no  evidence 
of  undue  Influaice  exercised  by  George  F. 
(Fisher)  Shacer  over  the  mind  of  the  testa- 
tor in  the  execution  of  the  will  In  question 
[(]  As  hereinbefore  stated,  the  testimony 
showed  without  controversy  that  tbe  teate- 
tor  was  a  shrewd,  self-reliant  bnstaess  man. 
He  did  not  rely  upon  any  one  to  guide  him 
In  his  business  ventures  or  dealings.  There 
was  no  c<mfidentlal  relatlmshlp  existing  be- 
tween him  and  George  F.  Sbaner.  The  tes- 
timony showed  that  George  F.  Shaner  was 
solicitous  about  the  testator  during  his 
last  illness,  and  that  his  brotherly  s<dIdtDde 
manifested  itself  by  personal  attentions,  both 
day  and  night  and  before  and  after  tbe 
execution  of  the  will.  It  was  but  natural 
that  George  F.  Shaner  should  talk  to  his 
brother  about  his  will,  and  there  was  no  im- 
proiH^ety  in  his  urging  upon  him  the  Im- 
pOTtance  of  making  a  wilL  Appellants'  wit- 
uesses  had  dime  the  same  thi^.  and  appar- 
ently it  was  the  omsensua  of  oidnlon  that  he 
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sihoDia  make  a  wlIL  Ai^Uants  offered  tes- 
Hmtmy  of  a  conreraatlon  between  George 
F.  Shaner  and  Isiab  Sbaner,  brothers  of 
tbe  testator.  It  appeared  that  the  testator 
had  reonested  George  F.  Sbaner  to  disclose 
to  him  tbe  facts  as  to  his  physical  condition, 
so  that.  In  the  eroit  It  a]^»eared  that  he  was 
exing  to  die,  be' might  hare  an  opportunity 
to  dispose  of  his  property  by  will.  It  was 
proper  for  George  F.  Shaner  to  communicate 
to  him  this  Information.  Any  other  course 
would  have  been  wrong.  There  ^ras  no  Im- 
propriety in  discussing  with  the  testator 
cntaln  provisions  of  his  will  and  advising 
Um  with  respect  thereto.  It  was  not  wrong 
for  lilm  to  make  mem(Mrenda  at  the  instance 
of  bis  side  Iwotber.  The  testimony  was  that 
his  mind  was  clear,  but  that  bis  body  was 
rick,  and  if  George  F.  Shaner  had  been  de- 
nied the  right  to  make  snob  memoranda, 
becaose  of  Ids  r«lRtlfniaUp  and  the  fact  that 
be  was  named  as  a  benefldary  nnder  the 
will,  then  who  else  could  have  been  used  by 
teitator  to  perform  this  essential  service 
in  his  last  ladd  moments  before  death?  The 
preeautimu  of  the  law  against  the  danger 
qC  mdoe  influence  do  not  foreclose  to  a 
near  relative  and  a  possible  boiellclary  the 
rl^t  to  Ttsiier,  in  cases  of  this  kind,  affec- 
donate  and  humanitarian  service.  In  the 
ctse  ot  Andrew  v.  I^ehau^  260  Mo.  028, 
loc.  dt  661,  168  S.  W.  135,  the  court  quoted 
with  hearty  an>roval  from  the  case  of  De- 
foe r.  Defoe.  141  Mo.  468,  46  S.  W.  438.  In 
tbe  Defoe  Case  tbe  wife  was  the  principal 
benefldary  in  the  will.  Contests  were 
brought  by  one  of  tbe  sons  of  the  testator. 
There  was  testimony  that  the  wife  had 
cautioned  testator  about  signing  notes  for 
tbe  contestant  son  and  bad  quite  harshly 
critldxed  bhn  In  the  presence  oC  testaton 
The  conrt  said : 

"If  eQch  flimsy  stuff  is  to  be  held  and  treated 
u  evidence  iaatitsh^  the  jnry  in  defeating 
die  win  of  a  testator,  on  the  ground  that  he 
lud  been  nnduly  influenced  In  its  making, 
*  *  *  then  no  will  that  was  ever  made  could 
withstand  the  assaults  of  a  contest" 

And  again  the  court  quoted  from  the  case 
of  Maddor  v.  Maddox,  ll4  Mo.  loc.  dt  48, 
21  S.  W.  502, 35  Am.  St  Bep.  734,  as  follows: 

***It  would  be  a  great  reproach  to  tbe  law, 
in  its  jealous  watchfulness  -over  the  freedom 
of  testamentary  dispositions,  if  it  should  de- 
prive age  and  infirmit?  of  the  kindly  ministra- 
tions  of  affection  or  of  the  power  of  reward- 
ing those  who  bestow  them.'  •  ♦  •  We  hope 
it  will  never  be  that  the  visits  of  a  son  to  an 
aged  and  infirm  parent,  will  be  looked  upon 
with  SDSpidon  and  attriboted  to  selfish  mo- 
tives." 

[72  In  this  cas^  as  said,  there  was  no  tes- 
timony that  respondent  George  F.  Shauer 
ha4  ever  managed  tbe  business  affairs  of 
the  testator,  nor  was  there  the  slightest  evi- 
dence of  the  dominance  ot  lils  mind  over  that 
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of  the  testator  at  the  time  the  will  was  made 
or  at  any  other  time.  Testator  was  a  direc- 
tor In  tbe  Citizens'  Bauk  of  Desloge,  and, 
being  active  In  the  affairs  of  tbe  bank,  most 
naturally  called  for  one  of  the  officials  of 
that  insdtatlon,  and  that  <^dal,  at  his  In- 
stance, prepared  hia  will  and  was  one  of  the 
attesting  witnesses.  While  It  Is  tnie  that 
undue  Influence  may  be  shown  Indirectly  and 
may  arise  as  a  natural  inference  from  other 
facts  in  the  case,  yet  it  must  not  rest  on 
mere  opportunity  to  Influence  or  on  mere 
suspidott,  for,  as  was  aptly  said  in  the  case 
of  Teckenbroek  v.  McLaughlin,  209  Mo.  633, 
toe.  dt  6S1,  108  S.  W.  46,  61:  - 

"There  must  be  somewhere  proof  of  undue 
influence  itself  either  in  fact  or  presumptively. 
To  be  effective,  it  ought  to  be  snffident  to 
destroy  the  free  agen*^  of  the  deceased  at  tbe 
time  of  making  the  will.  It  must  not  be 
merdy  the  influence  of  natural  affection;  for 
affection  is  a  stream  that  presumaUy  flows  at 
all  times  and  its  waters  are  under  no  ban 
known  to  tbe  law.  There  must  be  present 
and  in  active  exercise  overpersaadon,  coercion 
or  force,  fraud  or  deception,  breaking  the  will 
power  of  the  testator.  Myers  v.  Hauger,  fl8 
Mo.  433;  Doberty  v.  Oilmore,  186  Mo.  414; 
Sdiierbaum  v.  Schemme  [157  Mo.  1] ;  Tibbe  v. 
Kamp,  154  Mo.  loc.  dt  570;  •  •  •  Orow- 
son  V.  Orowaon  [172  Mo.  691,  1.  c  702] ;  Me- 
Fadin  r.  Oatron,  120  Mo.  L  cl  270." 

[I]  Appellants  did  not  bring  their  case 
within  the  established  rules  on  the  subject 
of  undue  influence,  and  we  must  bold  that 
the  trial  court  erred  In  sulHnlttlng  that  ques- 
tion to  the  jury,  and,  to  correct,  the  error, 
properly  sustained  respondents'  motion  for 
a  new  trial.  Turner  v.  Andarson,  238  Mo. 
loc.  dt  541,  138  S.  W.  180,  supra;  Fulton 
V.  Freeland,  219  Mo.  494.  118  S.  W.  12,  131 
Am.  St  Rep.  676;  Land  v.  Adams,  229  S.  W. 
158,  loc.  cit.  163. 

[9]  5.  It  is  argued  that  there  was  a  pre- 
sumption of  undue  influence  because  of  the 
relationship  of  George  F.  Shaner  to  the  tes- 
tator. Tbe  fallacy  of  this  contention  lies 
in  the  fact  that  there  was  no  proof  what- 
ever of  a  confidential  relationship,  Beispond- 
ents  therefore  were  not  required  to  over- 
come a  presumption  that  did  not  exist  In 
this  case,  and  tbe  appellants  did  not  have 
the  benefit  of  such  presumption  to  aid  them 
to  go  to  the  Jury.  This  case  does  not  fall 
within  the  doctrine  announced  in  the  case 
of  Bayl  V.  GoLSnopulos,  283  S.  W.  1069,  nor 
does  it  fall  within  the  doctrine  of  the  case 
of  Egger  V.  Egger,  225  Mo.  116,  123  S.  W. 
928,  135  Am.  St.  Uep.  566,  as  contended  by 
apimllants.  In  tbe  above  cases  a  confidential 
relailonshlp  was  properly  assumed  and  taken 
Into  consideration  by  the  court. 

[t*,  11]  6.  Upon  tbe  record  before  us  this 
court  would  be  justified  in  exercising  its 
right  to  direct  final  Judgment  In  favor  of 
respondents  and  order  the  probating  of  tbe 
will  of  Irvln  J.  Shaner  in  solonn  form  <8ec- 
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tloB  1614,  R.  8.  1»10;  Dickson  t.  Bmun,  80 
Ma  224^  loc.  dt  228;  Bice  t.  Shipley.  168 
Mo.  m  60  S.  W.  740;  Tedteabrock  Me- 
Langblln.  supEft.  208  Uo.  loc.  dt  551.  108 
S,  w.  46).  but  we  Ibid  oniMlTes  oonCronted 
with  a  serloQB  queetlon  u  to  wfaetlier  or 
not  respondaita.  in  Qie  trial  below,  eue* 
talned  tbdr  burden  of  inooC  TbiM  la  a 
statutory  action,  and  under  onr  law  a  pro- 
ceeding to  contest  a  probated  wiU  la  in  tlu 
nature  of  an  aiq^l  and  a  trial  de  noro,  and 
the  proponents  of  the  will  must  prove  its 
due  execution,  the  lawful  age  of  the  torta- 
tor,  and  his  sanitr-  Section  007,  B.  S.  1910. 
requires  that  wills  should  be  attested  1^  two 
or  more  competent  witnesses  eubscrlblng 
their  names  thereto,  and  sections  CSO  to  tSSA, 
inclusive,  provide  how  the  proof  of  a  will 
shall  be  made.  If  any  of  the  witnesses  are 
dead  or  Insane,  or  thdr  whereaboats  un- 
known, such  focts  must  be  shown.  In  this 
case  one  of  the  attesting  witnesses  testified, 
but  the  other  was  not  produced,  and  no  tes- 
timony was  offered  bb  to  the  reason  for  her 
absence  or  as  to  her  whereabouts.  This  was 
not  sufficient  Major  t.  KIdd,  261  Mo.  607, 
170  S.  W.  879;  Bell  t.  Smith,  271  Mo.  619, 
197  S.  W.  128;  Rayl  v.  Golflnopulos,  supra; 
Bensburg  t.  Washington  University,  251  Mo. 
641,  loc  dt.  656,  158  S.  W.  S30. 

For  the  reasons  assigned  above,  the  Judg- 
ment of  the  trial  court  Is  affirmed,  and  the 
case  la  remanded  for  a  new  trial  not  incon- 
sistent with  the  views  herein  expressed, 
and  appellants  may  have,  If  they  so  defdre, 
another  opportunity  to  offer  testimony  on  the 
Issues  made  up  by  the  pleadings. 

RAILEY  and  WHITE,  GO.,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
REBVSS,  C,  Is  adopted  as  the  opinion  of  the 
court 

All  concur. 


McCALL  et  al.  v.  B.  NUGENT  BROS.  DRY 
GOODS  CO.   (No.  22390.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  31, 1921.) 

1.  Master  and  servant  «=>I90(3)— Injury  by 
neglipence  of  fellow  servant  acting  as  vice 
principal  actlonalile. 

Where  en  injury  to  an  employee  occurs 
through  tiie  nei^igence  of  the  master  combined 
with  that  of  a  fellow  servant,  the  master  is  lia- 
ble, and  this  rule  is  applicable  where  an  em- 
ployee is  injured  by  the  negligent  act  of  a  fel- 
low servant  when  acting  in  the  capad^  of 
vice  principal. 

2.  Master  asd  servant  «9l90(l)— Oaal  eapao- 
Ity  ioetrlae  stated. 

It  Is  the  act  whidk  causes  an  injury  to  an 
employee  and  not  the  rank  of  the  vice  prindpal 


which  determines  whether  Uie  twe  employees 
are  fellow  aervsnts,  under  the  dual  eapadty 
doctrine. 

8.  Master  aai  ssrvaM  «s»987(8)^lnstloa  of 
*M|  oavaaHy  of  *iver  ef  traeli  tajartaf  fal- 
low Wfriier  hsid  for  Jwy. 
In  action  for  death  of  a  bundle  bi^  16  years 
of  age,  who  was  thrown  under  a  mobw  trad 
while  attempting  to  mount  it  after  delivering  a 
psrcel,  evidence  held  to  warrant  submission  of 
the  case  to  the  jury  on  the  theory  that  deceas- 
ed was  acting  under  the  driver's  direction  and 
control  at  the  time  of  tlie  accident  end  that  the 
driver  was  s  vies  prindpd. 

4.  Master  and  servart  <e9286(11)— No|H|aMS 
in  malntalslao  "slick"  step  oi  truck  ksM  for 

Jury. 

In  an  action  for  death  of  a  boy  delivering 
parcels  from  a  motor  truck,  wheUier  master 
was  negligent  in  permitting  a  step  on  the  truck 
to  become  slippery  held  for  the  jury,  under  tes- 
timony that  the  st^  was  "sUd^"  whidi  ia  defin- 
ed as  meaning  "smooth,  with  a  slippery  or 
greasy  amoothneas." 

5.  Appeal  and  er^er  ^203(4)— Appetlaat  held 
ttot  In  posltloa  to  assert  error  Is  exdusloa  of 
statesieot  eontrsdiotory  to  testltsesy  ea  trtsl. 

Where  witness  testifled  that  he  and  deceas- 
ed were  not  required  to  get  on  master's  truck 
while  in  motion  after  delivering  parcels,  and 
plaintiff  thm  offered  to  abam  by  svdi  witness 
that  previously  he  had  made  a  written  state- 
ment and  testified  at  coroner's  inquest  thst  he 
and  deceased  were  required  to  get  on  the  truck 
while  it  was  in  motion,  plaintiff  cannot  com- 
plain that  he  waa  not  allowed  to  make  auch 
showing,  where  be  did  not  claim  the  right  to 
impeach  the  witness  for  surprise  or  offer  eon- 
tniidictory  statements  on  that  ground,  but  mere- 
ly offered  to  read  them  to  refresh  witness* 
memory  and  ahow  the  statements  to  witness  for 
that  purpose. 

6.  Master  sad  ■  servaat  «=»272— Evldsaee  ef 
usual  otanner  of  driving  truck  Injariag  fellow 
employee  held  Improperiy  excluded. 

In  an  action  for  death  of  a  bundle  boy,  who 
attempted  to  mount  a  moving  motor  truck,  the 
court  erred  in  not  permitting  plaintiff  to  show 
that  it  was  customary  for  the  driver  to  keep 
the  truck  in  motion,  that  this  was  the  usual 
method  of  delivering  parcels,  and  that  deceas- 
ed bad  complained  of  the  fact  that  the  truck 
did  not  Btop  to  permit  him  to  mount  after  mak- 
ing deliveries;  defendant  claiming  that  the  driv- 
er waa  a  fellow  servant,  and  plaintiff  contend- 
ing that  he  acted  in  the  dual  csparity  of  vke 
principal  snd  fellow  servant 

Appeal  from  St  Loots  Cbcntt  Court; 

Frank  Landvrehr,  Judge. 

Action  by  Malcolm  McCaU  and  another 
against  B.  Nugent  Bros.  Dry  Goods  Com- 
pany. Judgment  for  d^aidant,  and  plaintiffs 
appeal.   Reversed  and  remanded. 

Earl  M.  Firkey  and  tEai^etoa  &  HiU>aildit, 
all  (tf  iit  Louis,  for  aH)tflants. 

Kelley,  Starke  &  Moser  and  Charles  E. 
Minrow,  all  of  St  l40uiB,  for  respondent 


^ssPar  other  oasea  «ee  same  tQvlc  and  KBT-HUHBER  In  all  Key-NomlMred  Digeits  and  Indaxci 
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WHITJB,  O.  The  plainttffB  sue  for  dam* 
ages  on  account  of  the  death  of  their  mtaw 
son,  Malcolm  HcOall,  caused  by  the  alleged 
n^Ilgence  of  the  defendant  On  a  trial  in 
the  circuit  court  of  the  dty  of '  St  Lonla, 
after  the  plaintiffs  had  Introduced  their  evi- 
dence, the  conrt  gave  a  perwnptory  Instruct 
lion  directing  a  verdict  for  the  dtfendant 
Th««apon  the  plaliittA  In  dne  form  appeal- 
ed to  this  court 

Malcolm  McGall,  16  yean  of  age,  was  em- 
ployed by  the  defendant  as  bundle  boy  to  as- 
sist In  delivering  retail  packages  which 
were  carried  to  purchflBers  In  the  dty  In  a 
truck  driven  by  a  chaaffeur  named  Bren- 
ner. Brenner  was  driving  the  track  August 
16,  1919,  and  two  boys,  Malcolm  McCall  and 
Robert  Smith,  accMnpanled  him  to  as^t  in 
delivered  packages.  They  had  some  deliv- 
eriee  to  make  in  Reber  places  whtdi  ^tended 
east  and  west,  with  a.  parkway  along  the 
coiter. 

The  truck  was  driven  west  on  the  north 
side  of  R^r  place,  and  Malcolm  McCall  got 
otF  to  make  a  delivery  on  the  north  side. 
The  truck  then  was  driven  west  and  Smith 
made  a  delivery  farther  down.  As  the  tru<& 
came  back  eastward  on  the  south  side  of  the 
parlEway  McCall  ran  across  the  parkway 
and  stood  on  the  south  side  of  the  street, 
for  the  purpose  of  boarding  the  truck  as  it 
came  along.  Brenner  sat  on  the  left  side  of 
the  seat ;  Robert  Smith  was  sitting  on  the 
right  side,  but  moved  over  to  leave  room  for 
McCall  to  mount  from  the  south  side.  As 
McCall  attempted  to  board  fbe  truck  he 
slipped  and  fell,  so  that  the  rear  wheel  of  the 
tru^  ran  over  his  body;  he  was  killed  al- 
most Instantly.  Robert  Smith,  In  describ- 
ing the  incident,  said  that  as  the  track  ap> 
proaciied  where  McCall  was  standing  It  came 
to  a  stop,  and  when  they  saw  McOall  start 
to  }ump  on  they  started  out  in  low.  The 
tmdk.  was  In  motion  at  tbe  time  McCall  at- 
tempted to  board  it.  AfCw  mnniiig  over 
bis  body  the  truck  ran  a  fftw  feet  and  stop- 
ped. 

Q^ere  was  a  handhold  on  the  rli^t-taand 
side  of  the  trucft  to  tiie  rear  of  the  wind- 
shield, which  the  b<^  could  grasp  in  board- 
ing the  truck.  A  step  or  running  board 
about  10  or  12  Inches  wide  extoided  from 
the  mud  guard  over  tbe  front  whc£l  back- 
wards about  16  or  20  inches.  Th^  was  an 
open  space  between  the  rear  end  of  the  run- 
ning board  and  the  mud  guard  over  the  re&r 
wbe^.  Smia  testified  that  he  did  not  see 
UeCan  at  the  moment  he  attempted  to  get 
on  because  he  was  moving  over  next  to  the 
chauffeur  so  as  to  make  room  for  McOall. 

Edgar  Barnard,  an  overseer  and  engineer 
of  the  street  department  of  the  dty  of  St 
Louis,  was  at  tbe  west  end  of  tiie  park- 
way In  Beber  place,  about  175  feet  from 
where  the  boy  was  killed.  The  car  poaseA 
where  be  stoodr  and  be  saw  the  boy  stand- 


ing on  the  south  side  of  the  street  s&w  him 
running,  and  he  saw  the  speed  of  the  car 
as  it  went  along.  The  witness  had  been  In 
the  traffic  census  tor  the  dty  for  four  years, 
and  knew  how  to  estimate  the  speed  of  auto- 
mobile travd.  When  tbe  truck  was  aliout 
50  feet  away  from  where  the  acddebt  oc- 
curred it  was  traveling  about  15  miles  an 
hour.  Witness  examined  the  running  board 
or  step  on  the  south  side  of  the  truck  and 
said  It  was  about  16  Inches  above  the  ground, 
afcout  12  Inches  wide  and  16  Inches  long,  and 
looked  worn  and  allck;  that  a  handhold  on 
the  south  side  of  the  truck  was  about  5  feet 
10  Indies  above  the  ground. 

Eugene  Mtilon,  a- witness  for  the  plaintiff, 
teetifled  that  prior  to  August  16,  1919,  he 
helped  McCall  in  tbe  delivery  of  packages. 
He  was  asked  if  he  observed  the  manner  in 
which  Brenner  stopped  or  slowed  down  to 
make  deUv^ies.  On  objection  tbe  evidence 
was  excluded,  and  idalntlff  exc^»ted. 

Caroline  Wedel,  who  Uved  at  4949  Reber 
place,  Just  north  (hC  the  parkway,  testified 
that  she  saw  the  boy  running  across  Reber 
place  to  catch  the  truck.  Be  stood  just  a 
mom^t  raised  hla  hand,  and  took  a  few 
steps  forward  in  order  to  catch  it ;  the  truck 
slowed  down  just  a  Uttie  bit  and  as  the 
boy  raised  his  hand  he  whirled  around  and 
fell  under  it  and  the  track  ran  over  him. 
The  witness  could  not  tdl  whether  the  boy 
got  on  the  truck  step,  but  he  rose  higher 
before  he  fell;  the  truck  seemed  to  go  over 
the  boy's  abdomen,  it  seemed  to  witness 
that  the  txadk  ttoew  him  and  he  fell  with 
his  head  under  it  and  his  feet  extendhig  out 
Wltnras  was  about  7S  feet  from  the  place  of 
the  acddent  She  r^^ted  that  at  the  time 
McOiU  attempted  to  board  the  truck  it  slow- 
ed down  a  Uttle  bit,  but  was  numlsg  all  the 
ttma  She  thought  that  it  was  s«Ang  foalwr 
than  It  aboold  have  beu  gfAng  to  let  a  man 
get  on ;  she  saw  tile  boy  brace  wmwif,  saw 
blm  rise,  then  swing  and  fail  undw. 

Adele  Scblette  was  driving  a  wagon  sell- 
ing Tegetables  in  B^r  place  tb^  morning. 
Her  wagon  was  stopped  on  the  north  side 
of  Beber  place  at  tlie  time;  she  saw  tbe 
truck  pass  her  wagon  at  toll  speed;  ISie 
boy  delivered  a  par<^  and  tbe  trw^  drove 
on;  as  it  came  east  the  boy  ran  across  tbe 
parkway  and  waited  for  It;  and,  as  ttie 
trade  was  passiuft  tbe  boy  in  trying  to  readt 
It  fell  under  it  At  the  time  tbe  trnck  wu 
closest  to  the  boy  it  slowed  and  went  about 
as  fost  as  a  man  could  walk,  and  t}ien  start- 
ed In  speed.  The  witness  then  was  asked  if 
she  bad  noticed  the  chauffeur  <m  other  days 
prior  to  tiut  as  to  whether  be  would  slow 
down  for  tbe  boys  when  getting  on  or  off. 
This  was  objected  to,  objection  sustained, 
exception  saved.  The  defaidant  then  offer- 
ed to  prove  that  for  a  few  months  prior  to 
the  time  McCall  was  killed  Brenner  regular- 
ly and  babltaally  required  McOall  to  get  (tf 
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And  on  wben  the  truck  was  In  motion.  Other 
pertlnoit  facts  will  be  noticed  later  In  tite 
opinion. 

The  defendant  Introduced  no  evidence,  but 
filed  dannrrer  to  the  t^ahitura  evidence, 
whi<^  was  sustained,  with  the  result  as 
stated. 

I.  The  first  error  complained  of  hj  the 
appellant  was  the  action  of  the  court  In  sus- 
taining a  demurrer  to  th^  evidence.  Be> 
spondent  argues  that  the  rnllng  was  proper 
because  the  boy's  death,  If  caused  by  any 
negligence  other  than  his  own,  was  caused 
by  that  of  the  driver  of  the  truck.  Brenner, 
whose  position  was  that  of  fellow  servant 

The  appellant  argues  that  Brenner  was 
acting  in  a  dual  capacity;  that  in  some  re- 
spects he  was  the  vice  principal,  In  that 
he  had  charge  and  direction  of  the  boy's 
movements;  and  that  the  injury  was  caused 
by  negligeait  acts  and  methods  of  the  de- 
fendant Independently  of  any  act  of  Brenner 
as  a  fellow  servant. 

On  the  defendant's  objection  several  mat- 
ters of  evidence  were  excluded  by  the  court, 
■  which,  if  the  offers  of  tbe  plaintiff  were  cor- 
rect and  tbe  evidence  bad  been  permitted, 
would  have  tended  to  show  negligence  on 
the  part  of  the  defendant  This,  however, 
cannot  be  considered  in  determining  the  ques- 
tion whether  tbe  evidence  as  actually  Intro- 
duced and  submitted  made  out  a  case. 

[1]  The  case  of  Mclntyre  v.  Tebbetts,  257 
Mo.  117,  165  S.  W.  757,  is  cited  and  relied 
upim  by  the  respondent  to  sustain  an  action 
of  the  trial  court.  Befwe  passing  to  the 
consideration  of  that  case  it  is  well  to  no- 
tice tbe  general  doctrines  recognized  In  that 
case  as  well  as  in  oth«-&  Where  an  Injury 
to  an  employee  occurs  through  the  negligence 
of  tbe  master,  combined  with  that  of  fellow 
servant  the  master  Is  liable  fen-  the  injury 
thus  sustained.  Radtke  v.  Basket  Co.,  228 
Mo.  lot  dt.  16,  129  S.  W.  508;  Boot  v.  K. 
O.  S.  By,  Co.,  195  Mo.  lot  dt  358,  369,  92 
S.  W.  621,  6  h.  R.  A.  (N.  S.)  212 ;  Browning 
V.  Railway  Co.,  124  Mo.  loc.  eit  70,  27  S. 
W.  644.  And  this  rule  is  applicable  where 
an  employee  Is  injured  by  the  negllgrait  act 
of  a  fellow  servant  when  acting  in  the  ca- 
pacity of  vice  princlpaL  Comlsky  v.  Urbauer- 
Atwood  Heating  Co.  (App.)  219  S.  W.  loc. 
dt.  liEtOO;  State  ex  ret  v.  Ellison,  283  Mo. 
532,  223  S.  W.  661.  This  arises  from  what 
Is  called  the  dual  capacity  doctrine,  well 
recognized  in  this  state — the  doctrine  that 
a  fellow  servant  may  act  in  that  capacity 
and  at  the  same  time  act  in  the  capacity  of 
vice  principal.  Fogarty  v.  St  Louis  Trans- 
It  Co..  180  Mo.  loc.  dt  509,  79  S.  W.  664;  Mc- 
lntyre V.  Tebbetts,  supra;  Burkard  v.  Rope 
Co.,  217  Mo.  loc.  dt  482,  117  S.  W.  35;  Strotb- 
er  V.  MllUng  Co.,  261  Mo.  loc.  clt  16,  169  S. 
W.  43:  Morin  v.  Rainey  <App.)  207  S.  W.  loc. 
Cit  860. 

[t]  The  facts  up(m  which  the  case  turned 


in  Mclntyre  v.  TebbeUs  have  ben  dtotin- 
galshed  In  tbe  later  cases  of  State  ex  v. 
Ellison,  supra.  As  said  by  tbls  court  In  tbe 
Mclntyre  Oas^  it  is  the  act  which  causes 
the  Injury  and  not  tlie  rank  of  the  vice  prln- 
dpal  which  detwmlnes  whetlraf  the  two  em- 
ployees  are  fellow  servants.  A  f^low  serv- 
ant in  some  aspects  of  his  emplc^mait  may 
be  a  vice  principal  rendering  the  employer 
liable  for  his  negligent  acts,  while  at  otber 
times  In  bla  employm^it  and  in  othOT  acts 
he  may  be  simply  a  fellow  servant  of  a  per- 
son injured  by  his  negligence,  and  his  em- 
ployer would  not  then  be  liable.  The  ruling 
in  the  Mclntyre  Case  turned  aitirely  upon 
that  distinction.  In  that  case,  which  was 
like  tbe  preset  case  in  some  of  its  aspects, 
the  defendant's  foreman,  Knhr,  was  driver 
of  the  defendant's  wagon  and  had  ciMnmand 
of  other  employees,  who  assisted  him  in 
loading  and  nnloading  the  wagon  and  ac- 
companied it  from  the  warehouse  to  the  de- 
pot The  plaintiff  was  Injured,  not  while 
loading  or  unloading  and  under  tbe  command 
and  direction  of  Kuhr,  but  was  injured  In 
attempting  to  get  aboard  the  wagon  while 
on  Its  way  from  the  factory  to  the  depot 
Tbe  Injury  was  caused  by  the  sudden  start- 
ing of  the  wagon  by  Kuhr,  the  driver.  The 
court  held  that  the  negligent  starting  of  the 
wagon  by  Kuhr  was  an  act  ptf  formed  In  the 
capadfy  of  fellow  servant,  and  was  the  sole 
cause  of  the  Injury.  Mclntyre  v.  Tebbetts, 
267  Mo.  loc  dt  127,  166  S.  W.  757.  That 
is  the  interpretation  of  the  facts  In  the  case 
by  this  court  In  State  ex  reL  v.  Ellisim.  283 
Mo.  532.  223  S.  W.  653.  The  authority  of 
Kuhr  was  limited  to  the  loading  and  unload- 
ing of  the  wagons;  he  had  no  authority  over 
the  other  employees  who  assisted  him,  ex- 
cept at  the  time  of  loading  and  unloading, 
when  he  could  direct  their  movements.  Ue 
had  no  authority  to  direct  the  movranents 
of  the  plaintiff  at  tbe  time  he  was  attempt- 
ing to  get  on  the  wagon  while  on  its  way. 

[3]  This  should  be  compared  with  the  evi- 
dence in  this  case.  The  plaintiff  was  16 
years  of  age.  Robert  Smith  was  another 
boy  of  the  same  age.  The  two  boys  went 
with  Brenner  as  he  drove  a  trudc  about  the 
dty  and  delivered  the  parcels  from  house  to 
house  under  Brenner's  direction.  Robert 
Smith  described  the  relation  of  the  boys  to 
Brenner  thus: 

"Q.  Who  did  yon  take  your  iaatruction  from? 
A.  When  we  were  by  ourselves  we  were  sup- 
posed to  take  them  from  Brenner;  he  had  us 
in  charge.  ^ 

"Q.  Brenner  had  you  and  McCall  in  charge 
on  that  day?  A.  Yes,  air. 

"Q.  Did  he  tell  yon  what  deliveries  to  make? 
A.  Yes,  sir. 

"Q.  Did  he  ten  you  where  to  make  them?  A. 
Tes,  sir." 

Plaintiff's  attorney  then  attempted  to  show 
what  directions,  If  any,  Breimer  gave  to  the 
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boys  in  getting  on  and  off  the  trucks.  fHiis 
nldence  was  exdnded,  but  Smldi  was  per- 
nutted  to  say.  In  answer  to  tbe  question  as  to 
wbetber  Brenner  required  tbem  to  get  on  the 
truck  when  thR  track  was  In  motion,  "No, 
sir;  we  were  never  told  to  get  on  the  truck 
lAlle  it  was  in  motion:'* 

Langaage  could  not  be  used  to  diow  more 
plainly  that  the  boys  were  under  the  com- 
mand and  direction  of  Brenner  while  un- 
loading the  tmck;  that  is,  while  delivering 
tlie  parcels.  He  had  the  direction  of  their 
movanents  In  so  doing.  That  distinguldtes 
tbe  case  from  the  Mclntyre  Case.  If,  In  tbe 
Hclotyre  Case,  the  plaintiff  bad  been  in- 
jured while  loading  or  unloading  the  wagon, 
at  a  time  when  Knbr  had  direction  of  his 
actions,  no  doubt  the  case  would  have  pre- 
sented a  different  a^ct  to  the  Court  of  Ap- 
peals, whose  opinion  was  adopted  by  this 
miTt  In  the  present  case  not  only  was  Mc- 
Call  killed  at  a  time  when  Brenner  bad 
f^iSTge  of  bis  movemaits,  but  at  a  time  when 
be  was  in  fact  directing  his  movonents  as  to 
vbat  parqels  to  delivtr  and  where  to  deliver 
them.  It  is  plainly  Inferable  that  he  not  only 
bad  authority  to  direct  their  movements  In 
that  respect  but  in  respect  to  their  mounting 
and  alUihtlng  from  the  tmck.  In  the  lan- 
guage of  Smith,  "He  had  us  In  charge." 

Tbe  Fogarty  Case,  supra,  quoting  from  and 
adopting  the  rule  laid  down  by  an  Illinois 
case,  says  0-80  BCo.  loc.  dt  609.  70  8.  V.  669, 
1  Ann.  Cas.  136) : 

"Wbere  a  servant  la  injured  as  the  resnlt  of 
an  act  of  the  foreman  involving  the  exercise  of 
bis  aatbority,  tbe  fact  tbat  the  foreman,  at  the 
time  of  tbe  injury,  is  temporarily  acting  as  a  co- 
laborer  with  tfas  injured'  servant  does  not  re- 
iiere  tbe  master  from  liability  upon  the  ground 
tbat  they  were  servants  of  one  common  mas- 
ter." 

[4]  In  addition  to  the  above,  the  petition 
alli^es  as  an  act  of  n^ligence  that  the  step 
was  slii^ry.  The  respondent  claims  there 
was  no  proof  of  that  One  or  more  of  the 
witnesses  for  the  plaintifT  did  te-stify  that  it 
was  "slidk."  In  the  use  of  that  word  it  is 
Quite  evidrait  tbat  the  witness  did  not  mean 
tbat  it  merely  presented  a  smooth  and  at^ 
tracttve  appearance;  he  meant  it  in  an  ob- 
jectionable sense.  "Sllcb"  is  defined  by  the 
Standard  Dictionary  as  "smootb,  with  a  slip- 
pery or  greasy  smoothness."  There  was  suf- 
fldent  evidence  to  warrant  a  finding  tbat 
the  step  was  In  fact  worn  and  slippery.  Tbe 
respondent  upon  this  point  makes  this  as- 
terthni: 

"Thm  is  no  evidence  tenffing  to  show  tbat 
tbe  truck  and  Its  step  was  not  reasonably  safe 
for  use  in  the  aaual  and  customary  way  It  was 
deeifiied  aod  intended  to  be  ased." 

If  the  step,  althonj^  worn  and  titck,  was 
safe  enough  for  use  when  the  truck  was  stop- 
ped and  started  with  care  while  the  boys 
veie  setting  oS  and  on,  it  still  might  liave 


been  dangerous,  where  an  unworn  step  would 
not  have  be«i,  even  if  the  mottons  of  the  ear 
were  more  rapid  and  snddou  It  was  for  the 
Jury  to  say  whether  tbe  defendant  was  neg- 
Ugeat  In  maintaining  the  w<nn  step  and 
whether  that  ocmdition  was  a  cause  at  tbe 
injury. 

Brenner  not  only  bad  the  management  of 
the  tmck  as  driver,  be  Imd  direction  of  the 
boys  in  imloadlng  It;  he  liad  .thenx  'in 
charge^;  their  getting  off  and  on  the  tm^ 
was  as  necessary  in  delivering  tlie  parcels  as 
was  carrying  lliem  to  the  houses.  His  poet- 
tlMi  with  reference  to  the  boys  was,  In  prind' 
pie,  exactly  like  tbat  of  tbe  allied  feUow 
servarft  in  tbe  case  of  State  ex  reL  v.  Ellison. 
223  S.  W.,  supra,  and  tbe  Vogaxty  Case,  180 
Mo.,  supra.  Tbe  evidence  as  to  whether  the 
injury  was  caused  solely  by  the  n^ligence  of 
a  fellow  servant  In  merely  driving  tbe  trade, 
or  was  In  part  due  to  Brenner's  management 
of  the  boys  and  tbe  business  of  unloading, 
was  sufficient  to  go  to  the  jury,  and  the  oonrt 
erred  in  sustaining  tbe  demnrrer. 

[11  II.  When  Robert  Smith  was  on  the 
stand  be  was  asked  whether  or  not  McGall 
was  required  to  get  on  the  truck  on  tbe  day 
be  was  killed,  and  other  days  prior  to  that, 
while  tbe  truck  was  In  moUon.  He  answered 
that  they  were  never  told  to  get  on  the  track 
while  In  motion.  The  plaintiff  then  off^ed 
to  show  by  the  witness  that  previously  he 
bad  made  a  written  statement,  and  bad  testl- 
0ed  at  the  coroner's  inquest,  to  the  effect 
that  the  boys  were  required  to  get  on  tbe 
track  while  It  was  In  motion — a  stat^«it 
directly  contrary  to  his  present  testimony. 
Tbe  plaintiff  was  not  allowed  to  make  tbat 
showing,  and  assigns  error  to  the  ruling  of 
the  court  In  that  respect  Plaintiff's  connsel 
did  not  clsim  tbe  right  to  impeach  tbe  wit- 
ness because  they  were  surprised  by  testi- 
mony in  conflict  with  what  tbe  ^atntlfl  had  a 
right  to  expect  when  the  witness  was  called, 
nor  did  they  offer  contradictory  statements 
on  that  ground.  n^tUPs  counsel  mer^  of- 
fered to  read  the  contradictory  statements 
for  the  purpose  of  re&6Shing  the  wftneas* 
memory,  and  showed  the  statememts  to  the 
witnesses  for  that  pnzpoae.  Tbe  plaintiff  Is 
not  In  position  to  assert  error  to  the  ruling 
of  the  court  In  excluding  the  statement 

[I]  III.  The  plaintiff  offered  to  show,  by 
witnesses  who  observed  the  manner  in  whidi 
Brenner  managed  tbe  truck  when  deliveries 
wero  being  made,  that  Brenner  never  came 
to  a  stop  in  order  to  permit  the  boys  to  get 
on  or  off  tbe  trut^  and  tbat  be  gave  Instruc- 
tions to  tbe  boys,  Including  McOall,  bow  they 
ought  to  conduct  themselves;  that  McGall 
oomplalned  of  the  fact  that  Brenner  did  not 
stop  but  required  the  boys  to  get  on  and  off 
while  the  track  was  In  motion.  This  evi- 
dence was  excluded,  and  tbe  appellant  as- 
signs error  to  the  ruling.  No  doubt  it  was 
proper  for  the  plaintiff  to  show  the  manner 
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In  which  dcUT^M  were  made  and  the  man- 
ner in  vhl^  the  truck  was  managed,  and  to 
show  that  it  was  CDStomarr  foi  Brenner  to 
keep  it  in  mothm  while  the  boys  were  getttng 
on  and  ofL  Grecelins  t.  Railroad,  284  Mo.  26, 
22S  S.  W.  loc.  dt  417.  However,  this  erl' 
dence  would  not  avail  xdaintlff,  unless  it  was 
further  shown  that  tlw  track  was  in  motion 
at  the  time  B^sOall  attempted  to  board  It 
The  effect  c£  the  eiridence  would  be  this:  If 
it  was  costomary  toe  Brenner  ^  keep  the 
truck  in  motion  at  sudi  tlmee,  and  that  was 
the  usual  method  of  conducting  titie  budness 
of  delivering  parens,  then  this  method  of 
mani«ement  is  reCeralAe  to  the  master.  Ji, 
however,  it  was  customary  for  Bremer  to 
stop  for  the  boys  to  set  on  and  off,  and  on 
the  oocasicm  nnd^  consideration  be  f&lled 
to  do  so  bat  ccnitinued  in  motion  and  started 
suddenly  before  McGall  could  get  safdy  on, 
there  wonld.  be  ground  for  the  d^ense  that 
the  unusual  act  In  itsdf  was  that  of  Brenner, 
a  fallow  servant,  and  not  the  act  of  the  mas- 
ter, provided  other  element  in  connection 
with  the  inddent  did  not  make  the  master 
responEdUe. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

RAILEY  and  RI>EVES.  CXJ.,  concur. 

PER  CUEIAM.  The  foregoing  opinion  by 
WHITE,  C,  Is  adopted  as  the  opinion  of  the 
court. 

All  the  Judges  concur;  WALKER,  J.,  in 
result. 


EDWARDS  V.  HARRISON  et  al.  (No.  32193.) 

(Supreme  Conrt  of  Missouri,  Division  No.  1. 

Dea  19,  1921.) 

1.  Judgment  ^s>5l  I— ^ansot  be  attaoked  col- 
laterally for  fraud  In  procurement. 

In  an  action  for  specific  performance  of  ■ 
contract  to  purchaHe  land,  defendants  cannot 
attack  a  judgment  obtained  by  plaintifTa  gran- 
tor against  third  parties  for  fraud  in  its  pro- 
curement, a  direct  proceeding  instituted  for 
that  purpose  being  necessary  to  set  aside  the 
judgment. 

2.  Judoment  «=»68 1— Decision  ooncernlnp  land 
conclusive  upon  nnbora  oontlnaent  mmalnder- 
nen. 

A  decree  in  action  involving  land  wherein 
all  then  living  persons  who  could  pMsibly  have 
an  interest  were  made  parties  defendant  and 
brooght  into  court  by  proper  process,  and  all 
other  parties,  whether  ta  ease  or  not,  were 
represented  in  court  by  a  trustee,  was  con- 
clusive upon  nnborn  contingent  remaindermen. 

8.  Partition  ^»>l08^nastbcrl2ad  act  of  oon- 
mlaskittem  Immaterial  on  oollatsral  attack 
after  ocnllrmatlsn. 
On  collateral  attack,  it  wan  immaterial  that 

commissioners  in  partition  had  no  authority  or 


'  power  to  award  to  a  certain  person  an  estate 
in  fee  where  the  circuit  court  confirmed  tbe 
award,  as  it  thereby  became  \he  decree  of  the 
drcolt  court. 

Appeal  from  Orcuit  Court,  Oallaway  Ooon- 
ty;  A.  T.  Dumm,  Spedal  Judge.  > 

Action  by  I.  L.  Edwards  against  Tyre  P. 
Harrison  and  others.  Decree  for  plaintiff, 
and  defendants  appeaL  Affirmed. 

The  plaintiff  broui^t  this  suit  In  the 
dreait  court  of  (KUlawoy  county  against  the 
datendantn,  to  speddcally  enforce  a  contract 
tor  the  sale  of  certain  real  estate  situate  hi 
that  county,  partLcularly  described  in  the 
contract  sued  eo. 

The  salt  was  begun  by  filing  an  agreed 
statement  of  the  facts  of  the  case  In  said 
court  as  inrovided  for  by  section  2117.  B.  S. 
1909,  now  secti(Hi  1548.  R.  S.  1919.  The 
agreed  statement  is  quite  lengthy,  covering 
about  89  pages  of  printed  matter,  but  most 
of  It  consists  of  redtals  of  formal  matters 
contained  In  proceedings  had  In  the  circuit 
court  of  Callaway  county  regarding  the 
specific  performance  of  an  oral  contract 
made  and  entered  into  by  and  between  Alma 
May  Buckner  and  her  father,  John  Swon, 
regarding  this  same  land,  and  subsequently 
regarding  the  partition  proceedings  had  in 
said  court  involving  this  same  land,  all  of 
which  will  fully  appear  In  the  findings  of 
facts  made  by  the  learned  special  trial  Judge, 
Hon.  A.  T.  Dumm,  who  tried  the  caB& 

The  flndinga  and  decree  of  the  court  were 
In  favor  of  the  plaintiff,  and  In  due  time  and 
In  proper  form  the  defendants  appealed  the 
cause  to  this  court  The  said  findings  and 
decree  of  the  trial  court  were*  as  follows: 

"This  cause  is  submitted  on  an  agreed  state- 
ment of  facts  under  the  provisions  of  section 
2117,  R,  S.  Missouri  1909.  The  facta  are  set 
forth  in  detail  in  the  agreed  statement,  and 
it  is  not  deemed  necessary  to  redte  them  in  foU 
in  this  opinion. 

"By  paragraph  6  of  the  agreed  statement  of 
facts  it  is  agreed  that.  If  under  the  facta  agned 
upon  the  court  finds  that  the  plaintiff  has  a 
good  fee-simple  title  to  the  land  in  controversy, 
then  the  court  shall  enter  jodgment  against  the 
defendants  for  specific  performance  of  their 
contract  to  purchase,  and  requiring  them  to 
pay  to  the  plaintiff  the  sum  of  $46,000  upon 
his  tendering  to  them  a  deed  of  general  war- 
ranty conveying  the  lands  described  in  the 
contract  between  plaintiff  and  the  defendants, 
and  that  if  the  court  finds  that,  under  the  facta 
agreed  upon,  the  plaintiff  has  not  a  good  fee- 
simple  title  to  said  lands,  then  the  court  shall 
enter  judgment  against  the  plaintiff,  in  favor 
of  the  defendants,  for  the  sum  of  $2,000,  with 
6  per  cent,  compound  interest  thereon  from 
January  1,  1920,  the  said  sum  of  $2,000  being 
part  payment  made  under  aaid  contract  between 
plaintiff  and  defendants.  Plaintiff's  ability  to 
convey  a  good  fee-aimple  title  to  the  lands  in 
controversy  is  the  only  question  BubDiit;ted  in 
this  cause.  Whether  plaintiff  is  able  to  convey 
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mrJi  a  title  deptnds  on  Gm  ^onoving  ftcti  Ht 
out  in  the  agreed  gtatement: 

*'JobD  Swon,  the  origiDal  Boarce  of  title,  by 
item  6  of  his  last  will  and  testament,  executed 
September  5,  1904,  and  admitted  to  probate 
is  the  probate  court  of  Callaway  eoanty.  Mo., 
OD  Jose  20,  1905,  provided  as  follows: 

"*6.  I  win  and  deilse  to  George  B.  Oraig 
tiie  following  described  land  aitnated  in  Oalla- 
WI7  county,  Missouri,  to  wit:  [Here  follows 
t  description  of  the  land.]  To  be  held  by  him 
bt  tnist  for  the  HM  and  benoflt  of  my  daughter, 
Alma  Hay  Bnekner,  so  long  as  she  may  Ure, 
with  the  right  in  my  said  dan^ter  to  use  and 
enjoy  the  rents,  profits  and  iasnes  thereof  and 
to  occapy  the  same  daring  her  nataral  life,  and 
npon  her  death  it  shall  be  tbe  duty  of  tk^ 
tnttee  to  convey  by  epociol  deed  m  fee  eimple 
the  real  eeUtte  herein  deeited  to  the  hodUp 
heirt  of  «y  «atd  damghter,  and  In  ease  she  die* 
irithont  leaving  any  bodily  heirs,  tiien  to  my 
other  heirs.'    (Italics  are  onrs.) 

"After  the  death  of  the  said  John  Swon,  to 
wit,  at  the  December,  1900,  term  of  tbe  circuit 
court  of  Callaway  connty,  Mo.,  Alma  May 
Bnekner  and  Frank  Bodner,  hei  hnebatid,  filed 
t  certain  suit  against  Polly  A.  Swon,  John  EL 
Swon,  Ella  S.  Bomham,  Georgia  Belle  Swon, 
Hortense  Baokner,  and  Joseph  8.  Bnekner.  mi- 
Bors,  and  Qeorge  B.  Gr«^,  the  said  George  BL 
Craig  being  the  trustee  named  nnder  the  lut 
win  and  testament  of  3€ibn  Swon,  deceased. 
The  Hortense  Bnekner  and  Joseph  S.  Backner, 
Duned  as  defendants  In  said  suit,  were  then, 
•nd  are  now,  the  only  children  of  the  said  Alma 
Uay  Backner.  All  parties  defendant  In  eaid 
rait  were  properly  aerred  with  process  and 
bnnight  into  coart,  and  all  children,  the  devisees 
named  in  the  laat  will  and  testament  of  John 
Swon,  were  parties  to  said  soit  Afterwards, 
George  B.  Oraig  baring  refntfed  to  qualify  aa 
tmstee  nnder  said  will  of  the  said  John  Swon, 
one  Paris  B.  Bartlw  qnidified  as  snch  tmstee, 
waa  duly  summoned  and  bronght  into  eoort  in 
said  cause,  and  filed  his  answer  to  the  petition. 
A  goardian  ad  litem  was  duly  appointed  for  the 
minor  defendants,  Hortense  Bucfcner  and  Jos- 
eph S.  Bnekner,  and  he  duly  answered  for 
said  minor  defendants.  AH  other  parties  to 
isid  suit  were  adults. 

"At  the  May  term,  1906,  of  the  drcait  court 
•f  Callaway  county,  Ho.,  a  deaee  was  entered 
hi  said  eanae  vesting  tiOe  in  plaintiff.  The 
land  was  improperly  described  in  this  decree, 
but  at  the  December  tenn,  1919,  of  said  court, 
npon  motion  made  for  a  nunc  pro  tone  order, 
a  judgment  was  entered  correcting  said  mistake 
and  misdescription.  The  original  decree  and 
the  judgment  correcting  the  description  of 
the  land  are  both  contained  in  and  made  a  part 
of  the  agreed  statement  of  facts.  By  this  de- 
cree, so  corrected  as  afwresold,  the  court  ad- 
judged and  decreed  that  Alma  Buekner  bad 
on  absolute  titie  to  ^e  land  In  controversy,  free 
of  limitations  jdaeed  npon  it  by  Item  6  of  the 
last  will  and  testament  of  John  Swon,  deceased. 
PlaiotUr  in  pending  suit  is  the  immediate 
grantor  of  the  eaid  Alma  May  Buekner,  and  if, 
nnder  the  agreed  statement  of  fact,  the  said 
Alma  May  ButAner  had  a  fee  simple  to  the 
land  in  controrersy,  then  the  ^alntiff  In  this 
suit  has  a  like  titie  to  same,  and  under  the 
agreed  statament  la  entitied  to  a  decree  for 
tbe  ipedfie  performance  of  flie  contract  entered 
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into  between  the  plaintiff  and  flu  defendant*. 

There  is  no  iinestion  hat  that  the  circuit  court 
of  Callaway  connty,  Mo.,  had  jnrisdictaon  of 
the  imrties  and  the  snbject-matter  in  tbe  stdt 
of  Alma  May  Buekner  and  Frank  Buekner,  Her 
Husband,  v.  Polly  A.  Swon  et  al.  The  force 
and  effect  of  the  iudgment  and  decree  rendered 
and  entered  in  that  suit  will  settle  and  deter< 
mine  the  question  in  controversy  in  the  pend- 
ing cauae.  No  appeal  was  takm  from  the  judg- 
ment and  decree  rendered  in  1809,  and  correct- 
ed as  to  the  deacription  of  the  land  in  1910, 
and  said  judgment  and  decree  now  stand  in 
full  force  and  with  whatever  dfect  they  are  en- 
titled under  tbe  law.  Plaintiff's  contention  is 
that  this  ju^nent  and  decree  ore  conclusive 
against  all  possible  remaindermen  mentioned 
in  the  last  will  and  testament  of  John  Swon, 
and  that  said  judgment  and  decree  vested  tbe 
fee-simple  tttle  In  Alma  May  BndEner,  and 
that  plaintiff  grantee,  has  and  an  cmivey  a 
fee-simple  title.  Defendants  contend  that 
said  judgment  and  decree  were  not  binding  on 
the  unborn  contingent  remainderman,  that  the 
then  living;  grandchildren  of  John  Swon  who 
were  not  defendants  in  that  suit  were  predaded 
by  Bodi  judgment  and  decree,  end  that,  If  said 
judgment  were  obtained  through  fraud  in  the 
proenrenunt,  then  it  is  subJeA  to  attaiA  by  any 
contingent  remaindemmn,  whether  parties  to 
the  suit  or  not;  that  Alma  Mav  Bnekner  had 
only  a  lite  estate  In  the  land  in  the  contrOTersy, 
and  that  therefore  plaintiff,  as  her  immediate 
grantee,  does  not  own  and  cannot  convey  to  the 
defendants  a  fee  simple  to  the  land. 

[I]  "It  is  apparent— must  be  conceded— that 
tbe  case  of  Alma  May  Buekner  and  Fraoh 
Buekner  v.  Polly  A.  Swon  et  al.  cannot  be  re- 
tried In  the  pending  case.  There  does  not  ai»- 
pear  in  the  agreed  statement  of  fact  any  eri- 
dence  of  fraud  in  the  procurement  of  the  Judg- 
ment and  deoree.  On  the  contrary,  the  agreed 
statement  shows  that  all  of  the  derisees  men- 
tioned In  John  Swon's  will  were  duly  and 
properly  brought  Into  court.  This  judgment 
and  decree  could  only  be  set  aside  for  fraud  in 
a  direct  proceeding  instituted  for  that  purpose, 
and  it  ifl  not  subject  to  tbe  collateral  attack 
now  made  against  It  by  defendants.  The 
question  of  fraud,  If  any,  in  the  procurement 
of  that  Judgment  and  decree  Is  not  In  this  case, 

"The  question  for  determination  In  this  case 
Is  thus  stated  in  the  brief  of  counsel  for  de- 
fendant: *Adn!itting  for  the  sake  of  argument 
that  tbe  suit  for  spedfie  performance  herein 
was  not  tainted  with  brand  and  collusion,  the 
unborn  contingent  remaindermen  were  not 
barred  by  that  judgment  because  they  were  not 
parties  to  that  suit,  and  the  grandchildren 
of  the  testator,  other  than  the  Backner  children, 
were  not  parties  to  the  suit,  although  some  of 
them  were  then  living  and  shonld  have  been 
made  parties.' 

**In  28  Oyc  p.  1245,  the  rule  is  stated  as 
follows:  'Persons  having  a  remote,  contingent, 
or  expectant  interest  In  real^  are  bound 
the  Judgment  rendered  in  an  action  con- 
cerning the  property,  although  not  made  par- 
ties to  the  suit,  if  the  holder  of  the  first 
estate  of  inheritance  is  a  party,  as  he  repre- 
sents them.  And  estates  limited  over  to  per- 
eons  not  in  esse  are  represented  by  tiie  livbig 
owner  of  tiio  first  estate  of  inheritance,  so  that 
a  decree  in  a  suit  to  vridch  the  first  bolder,  a 
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liTinf  penoB,  la  made  a  part7,  will  condnde 
the  right!  of  after-bom  remaindermen.* 

"And  In  the  same  Tolume,  at  page  1253,  thU 
rule  ia  laid  down:  'A  judgment  is  conclusiTe 
and  binding,  not  ovlj  upon  the  parties  to  the 
action  In  which  it  waa  rendered,  bat  also  upon 
persona  who  are  in  privity  with  them  in  respect 
to  the  subject-matter  of  the  litigation.' 

*'In  Tample  t.  Scott,  143  HI.  200,  32  N.  B. 
366,  the  Supreme  Court  of  Illinois  held:  The 
trustee,  who  held  tiie  legal  title  to  the  prop- 
erty, was  made  a  party  to  the  proceeding  to 
set  aside  a  deed  in  the  drcult  court.  •  •  • 
He  represented  in  that  litigation  whoever  ulti- 
mately would  be  entitled  to  the  property,  em- 
braced in  the  deed  of  trnat,  *  *  *.  and  those 
claiming  now  are  bound  by  such  representation, 
and  the  'decree  is  as  binding  and  conclusiTe  upon 
them  as  it  would  have  been  bad  they  been  made 
parties  to  the  Utigaldon.* "  iTfads  idea  ia 
baaed  npon  the  particular  language  of  the  deed 
conveying  the  property  to  Urn  as  truatee.' 

Since  the  rendition  of  thia  decree  this  court 
in  the  case  of  Jackson  Miller,  232  S.  W. 
104v  has  passed  upon  the  predae  point  here 
presented  and  in  harmony  with  the  opinion  of 
the  learned  trial  judge.  There  are  numerous 
cases  throughout  the  country  expressii^  the 
aame  views  as  those  stated  in  the.Jackaon- 
Miller  Oaae,  aupra:  Causey  v.  Wolfe,  185  Ark. 
9,  204  S.  W.  077:  Pinkney  t.  Weaver,  2L6  HI. 
18B,  74  N.  B.  714;  Doremus  v.  X>nnliain,  86 
N.  J.  Eq.  67;  Harrison  v.  Walton,  9B  Va.  721, 
90  S.  E.  372.  41  L.  B.  A.  708,  64  Am.  St. 
Rep.  830;  Ladd  v.  Weisbopf,  62  Minn.  20,  64 
N.  W.  00,  60  L.  R.  A.  786;  Gavin  v.  Curtin,  171 
111.  640,  40  N.  E.  628,  40  L.  R,  A.  776;  Mo- 
Campbell  V.  M^BBon,  151  lU.  500,  38  N.  E.  672; 
Hermann  v.  Parsona,  117  Ky.  230,  78  8.  W. 
125;  Clybum  v.  Reynolda.  31  S.  O.  01,  8  S.  B. 
78;  Binier  v.  Texas  &  P.  B.  Co.,  132  U.  S.  662, 
10  Sup.  CL  206.  88  Ii.  Bd.  487;  Kirk  v.  Kirk, 
187  N.  T.  610,  S3  N.  B.  662;  Kent  T.  St 
Michael  Church,  186  N.  T.  10,  32  N.  B.  704,  18 
Ii.  R  A.  331,  32  Am.  St.  Rep.  (m;  Perkins 
T.  Burlington  Land  Co.,  112  Wis.  509,  88  N. 
W.  648;  Gray  v.  Smith.  83  Fed.  824,  28  C.  C. 
A.  168;  Hale  v.  Hale,  146  lU.  227,  83  N.  B. 
858,  20  L.  R.  A.  247;  Temple  v.  Scott,  143 
m.  200,  32  N.  E.  866;  Budian  r.  German- 
Amer.  Land  Co.,  180  Iowa,  Oil,  164  N.  W.  119, 
L.  B.  A.  1918A,  84;  Drake  v.  Praaer  (Neb.) 
170  N.  W.  898,  11  A.  L.  B.  766. 

"In  the  ease  of  Bernard  v.  Bernard,  70  S.  0. 
loc  cit.  367,  60  S.  E.  701,  128  Am.  St.  Bep. 
852,  the  Supreme  Court  of  South  Carolina,  aft- 
er a  discussion  of  the  autiiorities,  thus  sums  up 
the  rale:  These  authorities  establish  the  doc- 
trine that  while,  as  a  general  rule,  the  con- 
tingent remaindermen  are  necessary  parties, 
yet  where  they  are  not  in  ease  at  the  time,  and 
there  is  before  the  conrt  a  person  entiUed  to 
a  prior  vested  estate  of  inheritance,'  or  a  'per- 
son entitled  to  a  prior  life  estate,  and  the  tma- 
tees  [if  any]  are  parties,  the  court  may  make 
a  decree  that  will  conclude  the  right  of  such 
contingent  remaindermen.' 

"In  Oauaey  v.  Wolfe,  135  Ark.  0,  204  S.  W. 
977,  the  Supreme  Court  of  Arkansas  had  be- 
fore it  a  case  quite  similar  in  ita  facta  to  the 
case  at  bar.  In  that  case  the  conrt  holds: 
'Where  A.  put*  O.  in  possession  of  land  under 
oral  promise  to  convey  and  C.  made  valuable 
improvements,  and  after  A.  died  leaving  will 


deviaisg  land  to  O.  and  heirs  of  Ua  body,  law- 
fully begotten,  G.  sued  for  apedfie  performance 
of  oral  contract,  and  title  waa  quieted  in  him 
in  fee,  decree  waa  binding  upon  Ca  heirs  be- 
gotten, though  they  were  not  in  esse  at  ren- 
dition of  decree.' 

"In  its  opinion  in  that  case  (136  Ark.  19,  2fH 
S.  W.  loc.  cit.  060)  the  court  quotes  from 
Story's  Equity  Pleading  (10th  Ed.)  p.  153,  as 
follows:  'So,  if  there  be  a  tenant  for  life,  re- 
mainder to  his  &rst  son  in  tafl,  remainder  over, 
and  the  tenant  for  life  Is  brought  before  the 
court  before  he  has  iasue,  it  is  aettled  in  equity 
that  the  contingent  remaindermen  are  barred, 
and  (ea  haa  been  aaid)  from  necessity.* 

"And  from  Kent  v.  Church  of  St  Michael. 
136  N.  Y.  10.  82  N.  E.  704, 18  L.  B.  A.  331,  32 
Am.  St  Bep.  603,  as  follows:  'Where  an  es- 
tate is  vested  in  persons  livii^  subject  only  to 
the  contingency  that  persons  may  be  bora 
who  will  have  an  interest  tfaerdn,  the  living 
owners  of  the  estate,  for  all  purposes  of  any 
litigation  in  reference  thereto  and  affecting 
the  jurisdiction  of  the  courts  to  deal  with  the 
same,  represent  the  whole  estate,  and  stand, 
not  only  for  themselves,  but  also  for  the  per- 
sons nnbom.  This  is  a  rule  <tf  eonvenleaee, 
and  almost  of  necessity.' 

"In  Buchan  v.  German-American  I^d  Co., 
180  Iowa,  911.  164  N.  W.  119,  L.  B.  A.  1018A, 
84,  the  Supreme  Oonrt  of  Iowa  held:  The 
contingent  interest  of  unborn  (duldren  in  real 
estate  may  be  validly  cut  off  by  a  Judgmnt  in 
a  good-faith  action  to  quiet  title.  Per  instance, 
if  all  living  children  who  are  interested  in  the 
property  are  brought  before  the  court,  and 
they  have  identically  the  same  interest  which 
an  after-born  child  would  have,  then  a  decree 
that  the  living  chUdren  would  have  no  Interest 
is  binding  on  nnborn  children,  on  the  neces- 
sary theory  that' in  said  action  the  living  chil- 
dren represent  the  nnbom.  So  held  where 
the  issue  in  an  Action  to  qniet  title  was  lAether 
a  devisee  took  a  fee-simple  title  or  whether 
he  took  a  life  estate  with  remainder  to  his 
surviving  children.' 

"In  support  of  its  dedsicm.  the  court  in  this 
ease  quotes  at  length  from  Mathews  v.  Idght- 
ner,  85  Minn.  333,  88  N.  W.  992,  80  Am.  St. 
Bep.  558,  and  Hale  v.  Hale,  146  DL  227,  33 
N.  E.  858.  20  L.  B.  A.  247,  and  on  pages  016 
and  017  cites  a  large  number  of  cases,  among 
them  being  the  case  of  Los  Angeles  County 
V.  Winans.  18  CaL  A^  234. 109  Pac.  640.  cit- 
ed by  defendants  In  the  case  at  bar.  In  the 
last-<^ted  case,  the  Supreme  Court  of  California 
says  (13  Cel.  App.  246,  109  Pac.  loc.  cit  646) : 
The  protection  of  a  person  whose  property  ta 
brought  into  court  by  such  representation  is 
to  be  found  in  his  right  to  attack  the  decree  on 
the  ground  of  fraud  or  collusion  in  its  procure- 
ment In  the  absence  of  siuA  attsi^  the  decree 
is  final  and  nmclusive  as  to  the  status  of  the 
property.'  Numerous  authorities  are  cited  in 
support  of  the  holding  of  this  case. 

"In  support  of  his  contention  that  the  unborn 
contingent  remaindermen  were  not  barred  by 
the  judgment  and  decree  rendered  in  the  case 
of  Alma  May  Buckner  v.  Polly  A.  Swon  et  al. 
because  they  were  not  parties  to  that  suit, 
counsel  for  the  defendants  cites  in  hie  brief 
the  cases  of  McArthur  v.  Scott,  113  U.  S.  340. 
6  Sup.  Ct  652,  28  L.  Ed.  1016,  and  Miller  v. 
BaUroad,  132  U.  a  662,  10  Sup.  Ct  206,  33 
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Ti.  E^.  487.  Id  the  laBt-mentiooed  ease  the 
United  States  Supreme  Court  held:  *A  decree 
annaUins  a  viU  la  proceedbiff  for  that  parpose, 
to  which  the  executor,  the  derieee  of  a  preced- 
ent partieolar  estate,  and  the  devisee  of  the 
Ktn^der  in  fee  simple,  are  made  parties,  is 
opndusiTe  as  against  deviseea  of  a  continsent 
interest,  hy  'way  of  executory  devise,  though 
they  are  not  made  parties,  as  the  persona 
neiMoncd  are  all  the  necessary  parties.* 

'^n  this  case  the  court  diacuBees  the  case  of 
McArtbur  v.  Scott,  and  says:  The  decree  set- 
ting aside  the  will  in  that  case  was  held  not  to 
be  binding  upon  certain  grandchildren  of  the 
testator,  not  bom  -when  it  was  passed,  because 
their  interests,  which  were  executory,  were 
sDpported  by  a  legal  trust  estate  in  the  execu* 
tors,  which  was  not  represented  in  the  proceed- 
ings. No  trustee  of  that  estate  was  made  a 
party.  The  executors  had  resigned  their  office, 
and  the  court  had  accepted  their  resignation; 
ud  no  new  tmatee  had  heen  appointed  In  their 
stead,  as  might  have  been  done.  There  was 
no  party  in  the  case  to  represent  the  will,  or 
the  interests, created  by  it,  or  the  legal  estate 
whidi  supported  those  interests.  This  was  the 
special  ground  on  which  the  decision  in  Mc- 
Arthur  V.  Scott  was  placed,  as  is  fully  ex- 
preaaed  in  the  opinion.* 

"The  overwhelming  weight  of  ophiloo  seems 
to  b«  in  harmony  with  the  rule  laid  down  by 
the  aatborities  above  cited  and  quoted.  While 
the  ease  of  In  re  De  Lew,  102  Col.  037,  36 
Fk.  804,  migbt  appear  to  hold  the  other  way, 
it  is  agunst  the  weight  of  authority  and 
against  even  the  later  decision  of  (he  California 
.Supreme  Court,  though  it  does  not  appear  to 
have  been  expressly  overraled. 

'^fissoari  cases  cited  by  counael  for  defend- 
ants  in  his  brief  have  been  examined  and 
found  not  to  be  in  point.  fHie  case  of  Dorrance 
T.  Dormet,  2il2  iSn.  936,  148  8.  W.  94.  for 
example,  holda  tliat  a  diroree  decree  obtained 
by  fraud  may  be  set  aside  l>y  a  court  of  equity. 
The  cases  of  Feara  v.  Biley,  148  Mo.  4^,  49 
S.  W.  836,  and  Bates  v.  Hamilton,  144  Mo.  1, 
45  8.  W.  641,  66  Am.  St  Bep.  407,  hold  that, 
in  order  to  set  aside  a  judgment  for  fraud,  even 
in  a  direct  proceeding,  it  must  appear  that  the 
fraud  was  practiced  in  the  very  act  of  obtain* 
ing  the  judgment.  As  has  been  pointed  out 
above,  there  is  nothing  in  the  agreed  rtatement 
of  facta  in  this  caae  that  fanushed  any  evi< 
draee  of  fraud  in  the  procurement  of  fbe.  de- 
cree, and,  even  If  there  were,  the  decree 
would  not  be  subject  to  the  collateral  attack 
now  sought  to  be  made  against  it.  The  case 
of  Collins  V.  Harrell,  219  Mo.  279,  118  S.  W. 
432.  simply  holds  that  the  evidence  waa  not 
snfikient  to  eatablish  the  right  to  a  decree  for 
tipecific  performance.  While  this  and  other  cas- 
es cited  by  counael  for  defendants  might  havo 
been  good  authority  in  the  case  of  Alma  Hay 
Bacfcner  et  al.  v.  Folly  Swon  et  al.,  they  do 
not  reach  the  issue  in  this  ease. 

[2]  "In  the  suit  in  wliich  the  original  de- 
cree was  rendered,  all  the  then  living  persons 
who  could  possibly  have  an  interest  were  made 
parties  defendant  and  brought  into  court  by 
proper  process,  and  all  other  parties,  whether 
in  esse  or  not,  were  represented  in  court  by 
the  Bubstitatcd  trustee.  The  agreed  statement 
of  facts  riiows  that  thia  tmsee,  Paris  B.  Bart- 
ley,  appeared  and  filed  an  answer  in  nbUA  h« 


denied  the  material  aOegalion  of  tba  pIidntilFs 
pedtion.  His  interests  were  not  antagoniatie 
to  the  interest  <rf  any  heirs  of  John  Swon,  de- 
ceased, horn  or  unborn,  but  his  interest  was 
identical  with  theirs,  and  the  record  at  least 
tends  to  show  that  he  vigorously  protected 
those  interests.  Under  the  well-estabUshed 
and  almost  unvarying  rule,  the  decree  rendered 
by  the  circuit  court  of  Callaway  county.  Mo.,  is 
valid,  binding  and  condnstre  and  bars  unborn 
contingent  remaindermen  as  well  as  grandchil- 
dren of  tbe  testator  living  at  the  time  and  who 
were  not  made  parties  In  that  suit.  By  tbe  de- 
cree rendered  in  said  suit,  Alma  May  Buckner 
obtaiaed  a  fee-simple  title  to  the  land  in  con- 
troversy, and  the  plaintifl!  io  this  suit,  as  her 
immediate  grantee,  has  the  fee-simple  title  to 
said  land. 

"The  finding  and  judgment  in  tUs  case  wiD 
be  for  the  plidntlff,  1. 1*,  Edwards,  and  against 
the  defendants,  Tjn  P.  Harrison,  William  B. 
Harris,  and  Frauds  M.  Bootes,  and  judgment 
will  be  entered  accordingly,  and  in  accordance 
with  paragraph  6  of  the  agreed  statement  of 
facts;  that  is,  joc^ent  ^all  go  against  the 
defendanta,  for  specific  performance  of  their 
contract  to  purchase  and  requiring  them  to 
pay  to  the  plaintiff  the  sum  of  $46,000  upon  his 
tendering  to  them  a  deed  of  general  warranty 
conveying  all  the  land  described  in  the  con- 
tract, which  appeara  as  Exhibit  A  in  tbe 
agreed  statement  of  facts." 

W.  0.  Maughs,  of  Fulton,  for  appellants. 
N.  T.  Cave  and  J.  B.  Baker,  l>oth  of  Fultoa, 
for  respondent 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  I.  After  a  very  careful  consid- 
eration of  the  oi^Ion  rendered  by  tbe  learn- 
ed special  judge,  who  tried  this  case  In  the 
circuit  court,  I  am  of  the  opinion  that  noth- 
ing valuable  or  material  could  be  added 
thereto,  except  the  matters  I  mention  In 
the  next  paragraph  of  this  oi^on,  whidi  it 
seems  were  not  called  to  the  attwtion  of,  (ht 
presented  to,  tbe  trial  court.  « 

[3]  II.  It  is  insisted  here  that  the  decree 
of  partition  heretofore  motioned  in  the 
statemmt  of  tbe  case  is  binding  and  c<mdu- 
slve  against  all  of  the  parties  in  that  case, 
including  Alma  May  Buckner  and  her  <A11- 
dien,  bom  and  unborn,  and  that  the  decree 
in  that  case  nnlUfles  the  decree  of  the  cir- 
cuit court  of  Callaway  county  speciScaUy 
enforcing  the  contract  brought  bj  said  Alma 
M.  BuckuOT  against  tb»  widow  and  heirs  of 
Jobs  Swon,  before  mentioned. 

In  onr  oplnl<m  there  is  no  merit  In  that 
contention,  for  the  reason  that  it  did  not 
concern  the  same  parties  nor  involve  the 
same  subject-matter,  but,  be  that  as  It  may, 
the  oommisslwexfl  ai^ointed  in  that  case  by 
the  drcoit  court  set  off  and  allotted  to  Alma 
H.  Budmer  the  land  In  oontroveray  as  ber 
share  of  ier  fathw*s  estate  in  tae,  just  as 
the  decree  of  spedflc  performance  had  glten 
her.  But  it  Is  contended  that  tbe  commis* 
sioners  had  no  such  power  to  award  to  her 
such  an  estates    Concede  that  to  be  true 
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without  dedding  It,  yet,  as  a  matter  of  fact, 
the  commlBBiouers  did  award  her  a  fee,  and 
in  pursuance  thereof  the  circuit  court,  which 
had  Jurisdiction  of  the  parties  and  the  sub- 
ject-matter of  the  cause,  confirmed  the  same, 
as  required  by  statute,  and  It  thereby  be- 
came the  Judgment  and  decree  of  the  cir- 
cuit court,  and,  there  having  been  no  ap- 
peal taken  from  that  Judgment,  It  stands 
here  In  f uU  force  and  effect  HoUaday  v. 
Idngford.  91  Mo.  677;  Tnrpln  t.  Turpin,  8S 
Mo.  337. 

In  OUT  opinion,  the  learned  trial  Judge  cor- 
rectly decided  the  case,  and.  In  so  far  as 
it  goes,  we  adopt  It  as  the  opinion  of  the 
court.  The  other  parts  of  the  opinion  in 
parentheses  and  not  quoted  express  our  own 
Tiewa. 

Finding  no  error  in  the  record,  the  decree 
of  the  <drcult  court  is  affirmed. 
All  concur. 


R0BI80N  V.  FLOESCH  CONST.  CO. 
(No.  22174.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  19,  1921.) 

1.  lafants  10— Caaaot  avoid  Judgment 
merely  on  ground  of  Infancy. 

An  infant  cannot  avoid  a  judgment  against 
him  merelj  on  the  ground  of  infaocy,  and 
cannot  impeach  luch  Judgment  by  an  odginal 
bill  except  on  grounds  available  to  an  adult, 
such  as  fraud. 

2.  rnfants  «=>58(l)— May  reiMJdiate  contraot 
of  settlement  any  time  duriao  minority,  and 
wKhln  reasonable  tine  thereafter. 

A  minor  may  disaffirm  and  repodiate,  at 
any  time  during  bis  minority,  and  within  a  rea- 
sonable time  after  coming  of  age,  a  contract 
of  settlement  of  a  claim  for  personal  injuries^ 
even  after  it  became  executed. 

3.  Infants  ^»I07— Judgment  based  merely  oi 
oontent  not  binding  oa  infant, 

A  jud^ent,  in  a  suit  by  next  friend  can- 
not be  based  merely  on  consent  of  the  minor, 
who  la  without  discretion,  nor  that  of  the  next 
friend,  who  is  not  invested  with  such  power 
or  duty,  hot  is  binding  on  the  minor  only  when 
based  on  facts  Ju^cially  ascert^ed  on  a  real, 
not  perfunctory,  hearing,  the  court  being  charg- 
ed with  the  duty  of  protecting  the  minor's  in- 
terests. 

4.  infants  ®=>IIO— Judgment  properly  set 
aside  as  fraudulent. 

Where  the  attorney  for  a  corporation,  in 
whose  employ  a  minor  was  injared,  represent- 
ed to  the  latter,  wbDe  be  was  in  the  hospital, 
without  opportunity  to  coustdt  any  one  as  to 
the  best  means  to  protect  his  interests,  and  be- 
fore he  was  fidly  cognizant  of  the  extent  of  his 
injury,  that  It  was  not  necessary  to  make  set- 
tleqwnt  with  hia  father,  but  that  he  could  have 
a  next  friend  appointed  through  whom  a  set- 
tlement could  be  effected  by  a  friendly  suit. 


offered  to  pay  him  a  small  sum,  which  he  agreed 
to  accept,  prepared  the  necessary  papers,  and 
procured  the  consent  of  a  person,  unknown  to 
the  minor,  to  act  as  next  friend,  who  signed 
the  papers  on  the  attorney's  representation 
that  it  was  a  mere  formality,  all  of  which  was 
without  the  knowledge  or  consent  of  the  mi- 
nor's father,  the  court  was  warranted  in  set- 
ting aside  as  fraudulent  a  judgment  for  snch 
sum  procured  by  sack  attorney  without  trial; 
the  purpose  of  the  suit  being  to  foreclose  the 
minor's  right  to  disaffirm  and  repudiate  hia 
agreement  on  reaching  the  age  of  discretion, 
or  on  ^e  receipt  of  mature  counsel. 

9.  Judgment  «=»449— Plaintiff  seed  eot  offer 
to  restore  before  •>!■■  to  reseled  eoapre- 

mlse  Jodoment. 

In  an  equitable  action  to  rescind  a  com- 
promise judgment,  it  Is  not  necessary  that 
plaintiff  allege  or  show  that  before  Instituting 
the  suit  he  offered  to  restore  to  defendant 
what  he  received  under  the  settlement,  it  being 
sufficient  for  him  to  offer  In  his  petiti<ni  to 
make  such  restoration. 

0.  Master  and  servant  ^289(t&)— Ceiitriliu- 
t*ry  nefltigeMe  ef  miner  oe  exeamtlBi  sna- 
ofilne  held  fer  Jeiy. 

In  an  action  fOr  Injuries  to  a  minor  em- 
ploye, struck  by  the  steel  boom  of  an  ex- 
cavating machine  while  attempting  to  escape 
from  the  framework  to  the  ground,  after  fail- 
ing to  discover  the  ladder,  the  question  wheth- 
er he  was  negUgent  in  going  down  on  the 
inside  of  the  framework,  instead  of  on  thf> 
ladder,  after  having  been  warned,  Md,  en  the 
evidence,  for  the  jury. 

Appeal  from  Gape  Girardeau  Court  of 
Ck>mmon  Pleas ;  John  A.  Snider,  Judg& 

Action  by  Dewey  Kobtson,  by  next  friend, 
against  the  Floesch  Construction  GfflmiMuay. 
Judgment  tor  plalntUf,  and  deAodant  ap- 
peals. Affirmed. 

Oliver  A  Oliver,  of  Oape  Qirardeau«  lot  ap- 
pellant. 

Hardest  4c  Umbaugb,  ot  Cape  Olrardeau. 
for  respoDdeuL 

RAOLAND,  O.  Plaintiff,  a  minor,  brought 
this  suit  by  hia  next  friend  November  4, 1914, 
to  recover  for  personal  Injuries.  He  recov- 
ered Judgment  for  910,000;  and  defendant  ap- 
peals. 

There  Is  but  Uttle  conflict  lu  the  evidence. 
Where,  however,  it  Is  not  in  accord,  the  facts 
will  be  stated  trom  the  standpoint  of  plain- 
tiffs evidence,  because  appellant's  only  con- 
tention with  respect  to  the  trial  on  the  mer- 
its is  that  the  evidence  discloses  that  plain- 
tiff was  guilty  of  contributory  negligence  as 
a  matter  of  law. 

lu  September,  1918,  the  defendant,  a  New 
York  corporation,  was  engaged  in  the  con- 
struction of  ditches  and  levees  in  Southeast 
Missouri,  and  maintained  offices  for  the  msn- 
agement  of  Its  business  In  Cape  Girardeau. 
It  used  la  this  work  lai^  machines  called 
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dragline  excavators.  At  the  time  just  men- 
tioned one  of  tbese  machines  was  operating 
day  and  nlg^t  near  Greenbrier,  In  Bollinger 
oounty.  This  machine  consisted  of  two  parts, 
the  base  and  the  cabin.  The  tmae  was  a  steel 
framework  24  feet  square  and  10  feet  h^ 
Thlch  stood  on  wheels  ^llar  to  those  of  a 
railroad  box  car,  and  which  ran  on  a  steel 
tracli.  On  the  top  of  the  framework  was  a 
circular  track  npon  which  rested  the  cabin. 
This  cabin  was  of  rectangular  shape,  and 
looked  very  much  like  a  railroad  freight  car. 
It  bonsed  the  principal  part  of  the  machinery 
used  to  operate  the  excavator.  A  steel  boom 
100  feet  in  length  extended  from  one  end  of 
the  cabin,  and  from  the  extreme  end  of  the 
boom  there  swung  a  bucket  or  dipper.  When 
tbe  machine  was  in  operation  the  dipper  was 
lowered  to  the  ground  wbere  it  scooped  up  a 
dipper  of  earth.  The  loaded  dipper  was 
then  raised  ^om  the  ground  and  the  upper 
part  or  the  cabin  of  the  maclilne,  together 
with  the  boom  carrying  the  loaded  dipper, 
was  made  to  turn,  at  the  time  of  the  opera- 
tion In  question,  in  approximately  a  half  dr- 
de,  while  the  base  of  the  machine  remained 
stationary.  By  this  means  the  earth  was 
arried  away  from  the  ditch  that  was  being 
dng  and  deposited  In  a  different  place,  form- 
ing a  levee.  Tbe  machine  was  operated  by 
tiectric  power  generated  in  tbe  city  of  Cape 
Girardeau,  and  carried  over  high-tension 
wires.  This  electric  current  passed  through 
a  transformer  and  then  to  the  machine.  The 
operator's  position  was  in  the  cabin  near  tbe 
front  end.  In  order  to  move  the  end  of  the 
boom  from  a  position  over  the  ditch  to  a 
position  over  the  levee,  he  pulled  a  lever  and 
the  entire  cabin  part  of  the  machine  turoed 
to  the  reanlred  distance.  Just  underneath 
Ihe  bottom  of  tbe  boom,  wbere  it  was  at- 
tached to  the  cabin,  there  was  a  pulley 
around  which  tlie  cable  controlling  tbe  buck- 
et passed  before  gttfng  to  the  drum  Inside  the 
caUn.  Just  outside  the  door  of  the  cabin, 
and  down  a  step  lower,  was  a  small  aemlcir- 
colar  platform,  called  the  apron  or  porch.  It 
was  another  step  from  this  apron  0own  to 
the  top  of  I3ie  framework.  There  were  large 
steel  I-betuns  or  girders  Inside  of  the  top  of 
the  tramen'ork  which  ran  diagonally  across 
tbe  square  of  the  frame.  Just  before  they 
reached  a  comer  they  divided,  so  that,  in- 
stead of  running  directly  to  the  comer,  one 
half  of  the  beam  went  to  one  side  of  the  cor- 
ner  and  the  other  half  to  the  other  side, 
leaving  a  space  of  something  like  2  feet  In 
width  between  tbe  two  parts  of  the  beam 
at  the  comer.  There  was  a  ladder  made  of 
iron  or  steel  «rhich  hooked  over  the  outside 
edge  of  the  framework  and  was  always  kept 
at  or  near  one  comer  of  the  framework.  It 
was  shifted  from  one  comer  to  another  as 
the  convenience  of  the  men  using  It  required. 

The  machine  was  lighted  with  some  SO-odd 
Incandescent  electric  Ughta;  4  clusten  of  4 


each  on  the  boom,  some  6  or  8  In  the  cabin, 
and  S  underneath,  2  at  each  corner  of  the 
framework.  Tbe  clusters  of  lights  on  the 
boom  had  reflectors  behind  them  which 
caused  their  rays  to  be  thrown  down^^'1Brd. 
The  cabin  had  2  doors  and  3  windows  on 
each  side,  and  th&e  was  a  large  opming  In 
front 

On  the  night  of  September  9, 1018,  the  ma- 
chine In  question  was  being  run  by  a  crew 
of  five  men,  the  operator,  the  oiler,  and  three 
pit  men.  Tbe  operator  manipulated  the  lev- 
ers in  operating  tbe  machine;  the  oiler  kept 
the  machinery  In  the  cabin  oiled  and  greased; 
and  the  three  pit  men,  a  foreman  and  two  la- 
borers, took  up  the  track  in  tbe  rear  of  the 
machine  and  put  It  down  In  front  when  nec- 
essary for  the  machine  to  move  forward. 
These  latter  also  oiled  the  bucket,  removed 
obstacles  in  the  way  of  the  advance  of  the 
machine,  and  performed  such  other  work  as 
was  required  to  be  done  on  the  ground.  All 
the  oil  and  grease  were  kept  In  the  cabin,  and 
the  pit  men  working  <m  a  night  shift  custo- 
marily ate  their  midnight  lunch  there.  The 
operator  was  the  foreman  in  charge  of  both 
machine  and  crew. 

On  the  night  Just  mentioned  plaintiff  was 
one  of  defendant's  crew,  working  as  a  pit 
man.  He  was  19  years  of  age  and  had 
worked  on  a  farm  all  of  his  life.  Between 
croiiping  seasons  he  had  done  other  kinds  of 
work,  such  as  cutting  logs  and  clearing  land. 
On  one  occasion  he  worked  a  month  and  a 
half  at  a  sawmill.  He  had  had  no  experi- 
ence whatever  In  working  around  or  about 
defendant's  excavator,  and  bad  no  previous 
knowledge  of  the  manner  of  Its  operatlw,  ex- 
cept such  as  he  gained  from  passing  It  oc- 
casionally during  the  time  it  had  been  oper- 
ating In  Oie  vicinity  of  his  home.  He  had 
worked  but  one  nlgSit  previously,  and  tben 
the  machine  was  not  run  at  aUr  because  out 
of  order.  The  workmen  spent  the  wtire 
night  repairing  It  Plalntift  began  work  at 
7  o'clock  in  the  evening.  At  midnight  the 
machine  was  stopped  for  a  tew  minutes  while 
the  operator  ate  his  lunch.  During  this  In- 
terval tbe  pit  men  oiled  the  bucket  bearings. 
When  they  had  finished  the  pit  foreman  di- 
rected the  plaintiff  to  take  tbe  tAi  back  to  the 
cabin  where  it  was  regularly  kept  E^ain- 
tiff  toolc  the  <^  to  tbe  cabin,  and  stayed  to 
eat  his  limch.  After  finishing  he  was  told 
by  the  operator,  who  had  again  started  the 
machine,  to  tighten  the  Jacks  that  steadied 
the  frame  work.  In  order  for  plaintiff  to  do 
that  it  was  necessary  for  him  to  go  frran  tlw 
cabin  to  tlie  ground.  In  the  meantinie  the 
machine  was  kc^  running. 

In  getting  up  and  down  from  the  cabin  the 
workmen  sometimes  used  the  ladder;  at 
other  tlmee  they  climbed  the  framework  or 
let  themselves  down  by  the  same  means. 
Plaintiff  had  been  up  and  down  twice  before 
be  ate  liie  lunch  that  night,  but  not  when  tbe 
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ina<AIiie  was  running.  ^Cba  fliat  time  be 
went  np  on  a  ladder,  and  the  next  time  be 
"went  np  on  a  comer."  On  one  of  these  oc- 
caslona,  In  getting  down,  be  got  down  on  the 
Inside  of  the  framework,  and  tbe  pit  fore- 
man said  to  bim:  "I  always  get  down  on  the 
outside."  Prior  to  fala  Injury  plaintiff  bad 
never  received  any  other  Instmctltm  or  warn- 
ing with  respect  to  getting  down  from  the 
cabin,  exc^t  that  he  bad  been  cautioned  in 
a  general  way  not  to  come  Into  contact  with 
tbe  ^ectrlc  cables  on  tbe  ground  and  up  In 
the  machine.  Tbe  top  of  tbe  framework  was 
about  12  feet  above  Qie  general  level  of  tbe 
ground. 

When  plaintiff  started  down  from  the  cab- 
in to  tighten  tbe  Jacks,  be  stepped  out  of  the 
door  down  on  ta  tbe  apron  or  porch.  It  was 
a  dark  ni^t,  and  there  was  not  sufficient 
light  thrown  from  the  cabin  or  from  the 
lights  on  tbe  other  parts  of  tbe  machine  to 
enable  .him  to  discover  the  location  of  the 
ladder.  He  waited  until  the  dinper  picked 
np  Its  load  of  earth  and  started  with  It, 
then  stepped  down  on  the  frame  and  walked 
toward  the  corner  where  be  thought  the 
ladder  was.  The  boom  was  then  moving 
away  from  bim.  When  he  got  to  the  comer 
uf  the  frame  he  let  himself  down  and  felt 
along  the  side  with  his  feet  for  the  laddw. 
Not  finding  It,  he  got  aroimd  on  tbe  other 
side  of  the  corner  and  felt  there,  but  there 
was  no  ladder.  He  then  looked  around  and 
saw  the  boom  coming  toward  him ;  he  climb- 
ed back  upon  tbe  framework.  Intending  to 
get  back  on  the  apron.  While  still  on  his 
knees,  and  before  he  could  get  In  a  standing 
position,  it  appeared  to  him  that  he  would 
not  have  sufficient  time  to  get  up  and  onto 
the  apron  before  the  boom  reached  him.  The 
opening  between  the  prongs  of  the  diafjobal 
I-beam  jnst  inside  the  corner  of  the  frame 
was  right  in  front  of  him,  and  seraned  the 
only  safe  avenue  of  escape,  and  Into  that 
he  went  headforemost.  He  succeeded  In 
);etting  all  of  his  body  through  except  his 
left  leg,  which  the  pulley  underneath  the 
lower  end  of  the  boom  caught  and  crushed 
against  the  upper  part  of  tbe  framework. 
On  cross-examination  he  said  In  part : 

"When  I  started  down  in  there  I  went  head- 
first. I  was  on  top  of  tbeae  Orders.  If  X 
had  slid  down  on  tbe  outside  of  the  framework 
instead  of  trying  to  conceal  myself  on  the 
inside  of  this  prong,  I  would  have  had  to  have 
dropped  about  12  feet  to  the  ground,  and  be- 
sides there  were  some  live  wires  there  at  that 
thne.  The  wires  were  insulated,  but  wom. 
«  «  •  I  chose  that  side  of  the  macMne  to 
climb  down.  I  don't  remember  iriiether  tliat 
was  the  same  side  I  climbed  up  or  not  The 
ladder  was  not  at  the  corner.  I  had  gone 
up  tbe  ladder  that  same  night,  I  didn't  have 
time  to  choose  any  other  corner  only  that  one. 
*  •  •  When  tbe  dipper  got  its  load  and 
started  I  stepped  off  there  where  I  thought  the 
ladder  was.  *  *  •  The  boom  was  not  coming 
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toward  me  when  I  stepped  off;  It  was  going 
the  other  way.  When  it  came  back  it  hit  my 
leg.  It  takes  a  mii^Qte  for  it  to  do  that.  I 
was  on  that  ^rder  daring  that  time,  right 
there  at  the  comer.  I  got  down  and  felt  for 
the  ladder,  but  it  was  not  there,  and  I  irant  to 
the  other  comer,  and  by  that  time  It  was  com- 
ing back.  I  did  not  wait  for  it  to  come  back; 
it  Just  came  back.  I  was  still  there." 

Asked  why  he  did  not  look  for  the  ladder 
Instead  of  getting  down  and  feeling  for  It 
with  hts  feet,  he  said.  "No  use  to  look;  you 
couldn't  see  it"  In  reply  to  a  further  ques- 
tion, be  said:  "I  tried  to  go  down  on  the 
ladder.  1  was  not  trying  to  go  down  off 
tbe  machine  by  going  down  on  the  Inside 
when  I  was  injured."  As  a  matter  of  fact, 
tbe  ladder  was  at  the  same  place  when 
plaintiff  was  hurt  that  It  w^s  when  be  went 
up  on  it  that  same  night 

Plaintiff's  Injury  consisted  of  a  compound 
fracture  of  the  left  leg,  tbe  femur  being 
broken  about  8  inches  below  the  hip.  He 
was  taken  to  a  hospital  at  Cape  Girardeau, 
where  the  fracture  was  reduced,  and  bis 
leg  put  In  a  swing  splint.  Some  6  weeks 
\Siter  It  was  discovered  that  tbe  parts  of  the 
bone  were  not  uniting;  an  Indsion  w^as  made, 
and  a  plate  was  put  on  the  bone  to  ascdst  in 
bringing  about  a  union.  Still  later  Infectloa 
set  up,  and  it  became  necessai?  to  amputate 
the  leg. 

On  October  7, 1918,  while  plaintiff  was  still 
in  the  bosidtal,  and  before  thwe  was  any 
indication  that  he  waa  not  majdng  a  nonnal 
recoTO^  from  bis  injury,  he  was  visited  by 
Mr.  L.  W.  Mees,  an  attorney  r^reaentlng  Qt/t 
defendant.  Mees  introduced  himself.  And 
stated  that  be  had  come  to  make  a  setUe- 
ment.'  Plaintiff  told  him  that  he  was  not  of 
age,  and  that  a  settlcanat  would  have  to 
be  made  with  his  father.  Mees  said  that 
It  was  not  necessary  to  have  his  father: 
that  as  he  W4S  over  14  years  of  age  be  could 
have  a  next  friend  appointed,  and  through 
him  a  settlement  could  be  effected  by  means 
of  a  friendly  suit  He  thai  asked  plaintiff 
how  much  he  wanted,  and  the  latter-  said 
be  thought  be  ought  to  have  9^130.  Meea, 
after  questioning  the  plalnUff  at  some  length 
as  to  how  the  acddent  occurred,  told  him 
that  he  did  not  think  the  company  at  fault, 
but  that  be  would  pay  him  f25(^  and  bis 
hospital  fees  and  doctor  bins  anyway. 
Plaintiff  made  no  immediate  response,  and 
Mees  started  to  go,  when  i^aintlff  said: 
"Weu,  mister,  I  will  take  that  9250.**  He 
was  tjben  asked  whom  he  wanted  apiwlnted 
next  friend,  but  plaintiff  knew  no  one  in 
Cape  Otnrdean.  Mees  sngg^ed  Mr.  8.  M. 
Carter,  secretary  of  a  trust  company  there, 
and  plaintiff  made  no  objection — in  fact- 
said  nothing. 

Mees  then  went  away  and  pt^ared  what 
I  he  deemed  the  necessary  papers— a  petition 
I  for  the  appointment  of  a  next  friend,  state- 
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mmt  of  the  cause  of  action .  laying  plain- 
(ifTs  damages  at  the  Bum  of  $250,  Uie  con- 
salt  of  Carter  to  act  as  next  friend,  a  waiver 
ot  senrioe  of  process  and  entry  of  appear- 
ance by  detendant,  a  stlpalation  that  the 
caiue  be  set  down  for  trial  and  tried  on 
tliat  day,  and  a  judgment  entry.  He  thea. 
In  company  with  defoidant's  local  manager, 
wait  to  Mr.  Carter's  place  of  bnslness  and 
requested  faim  to  act  as  next  friend  for  a 
young  man  19  or  20  years  Old,  who  had  been 
Injured  on  one  of  th^r  dragline  machines. 
They  told  Carter  "a  little  bit  how  the  young 
man  got  hnrt^;  that  they  were  going  to  pay 
blm  $2C0  and  his  hospital  fees  and  doctor 
bills;  that  they  did  not  think  there  was  any 
liablUty,  but  that  the  company  would  rather 
pay  the  9250  than  be  annoyed  with  a  law- 
Eoit  Carter  accepted  their  statement,  and, 
after  reading  the  papers,  signed  such  of  them 
as  Hees  reqnested,  without  farther  luTestlga- 
tion. 

Mees  next  went  to  a  Justice  of  the  peace 
and  told  him  that  he  wanted  him  to  go  to 
the  hoapital  and  take  up  a  friendly  suit 
The  justice  consented,  and  they  went  at 
ooce  to  the  hospital.  On  arriving  there  the 
justice  was  introduced  to  the  plaintiff.  He 
aAed  jtolntifl  where  be  came  from,  and 
how  he  got  hurt.  In  answer  to  the  latter 
question,  plaintiff  told  him  that  be  got  hurt 
00  a  dra^ine  machine.  Mees  asked  plain- 
tiff if  he  still  wanted  the  f250  in  compro- 
mise, and  be  replied  that  he  did.  Mees  then 
said  you  must  sign  these  papers.  After 
plaintiff  had  signed  the  paper  or  papers 
presented  to  him,  the  Justice  asked,  "Is  this 
your  free  act?"  and  plaintiff  said,  "Tes." 
Heea  then  handed  plaintiff  a  ^edc  for  $250, 
and  txM  Ydm  that  the  company  would  pay 
aU  of  Ub  virpeaaea  at  the  hospital,  and  that 
he  need  not  leave  until  he  got  well.  He  and 
the  justice  then  left 

The  judgment  entry  written  in  the  jua- 
Hctfs  docket  recited  the  abearance  of  the 
parties,  the  waiver  of  a  jury,  hearing  and 
submisaion  (m  the  evidence,  and  "the  re- 
ceipts and  releases  of  the  parties,"  a  finding 
and  Judgment  for  lAalntlfl  In  the  sum  of 
I2S0,  and  an  acfcno^e^ment  of  satisfaction 
thereof  in  open  court  Immediately  under 
the  JudgAont  entry  are  the  words  "awwoved 
tV,"  ftmowed  by  the  pturported  signatures  of 
Itolntlfl  and  Carter  as  bis  next  friend. 

There  1>  no  cmtention  that  Mees,  during 
the  n^Eotlatlon  <it  the  settiement  made  any 
mls5tat«nent  of  fact  to  ^intlff,  to  Carter, 
or  to  the  justice. 

The  petition  is  In  two  counts.  first  Is 
In  eqnitr,  and  seeks  to  have  the  judgmait 
of  the  justice  of  the  peace  set  aside.  The 
grounds  on  wtAiA  the  right  to  such  relief  is 
predicated  is  feet  forth  in  Qie  petition  as 
follows: 

"On  October  7, 1918.  the  defendant,  by  frand- 
olent  representations  made  to  plaintiff,  induced 


him  to  acquiesce  in  the  defendant's  proposal  to 
settle  his  claim  for  $250;  that  tiie  defendant, 
through  its  own  InltlatiTe  and  witlioat  the 
consent  or  approval  of  the  plaintiff,  aeeored  the 
appointment  of  a  next  friend  and  caueed  to  be 
instituted  a  suit  by  socb  next  friend  acainat 
the  defendant  end  in  behalf  of  the  plaintitE  for 
damages  for  the  aforesaid  injury;  that  aaid 
next  friend  was  unknown  to  plaintUf,  and  plain- 
tiff never  Iidd  an  opportanity  to  see  him  or 
consult  with  him  about  said  suit;  that  defend- 
ant prepared  all-  the  papera,  pleadinfa,  and  or- 
ders in  said  proceeding;  and  ffled  the  same  with 
F.  A.  Kage,  a  justice  of  the  peace,  within  and 
for  Cape  Girardeau  township  and  county.  Mo., 
and  fraudulently  represented  to  the  said  F.  A. 
Kage  that  plaintiir  had  agreed  that  judgment  in 
■aid  case  be  rendered  in  favor  of  the  plaintiff 
and  against  the  defendant  in  the  sum  of  $250, 
and  requested  that  snch  judgment  be  entered; 
that  by  reason  of  said  fraudulent  representa- 
tions of  the  defendant  the  said  F.  A.  Kage  did 
enter  judgment  in  said  case  In  favor  of  plain- 
tiff for  $200.  and  the  defendant  thereupon  issued 
and  delivered  to  plaintiff  a  check  for  $2S0. 

"Plaintiff  states  that  the  judgment  aforesaid 
was  rendered  without  a  trial  upon  the  pleadings 
or  statement  before  the  court;  that  there  was 
no  evidence  offered  nor  proofs  made  before 
the  court  upon  the  merits  of  the  case,  the  ex- 
tent of  the  plaintiff's  injury,  or  on  the  question 
as  to  whether  such  judgment  was  for  the  best 
Interest  of  the  plsintiff;  that  such  proceeding 
was  made  without  the  knowledge  or  consent  of 
J.  C.  Robison,  father  of  Dewey  Bobison,  and 
against  his  wishes,  as  the  defendant  well  knew 
that  said  proceeding  was  all  taken  whQe  the 
plaintiff  was  in  the  hospital  where  he  had  no 
chance  to  consult  any  one  as  to  the  best  means 
to  protect  his  interests,  snd  before  lie  was  fully 
cognisant  of  the  extent  of  bis  injury;  and  that 
the  said  judgment  thus  rendered  was  produced 
and  obtained  by  the  defendant  for  the  purpose 
of  defrauding  the  plaintiff  by  barring  a  cause 
of  action  for  damages  for  the  Injuries  he  re- 
ceived. 

"Plaintiff  states  that  the  amount  of  said 
judgment  is  entirely  inadequate  to  compensate 
the  plaintiff  for  his  tujnries,  and  that  If  said 
Judgment  is  allowed  to  stand  it  will  bar  further 
attempts  of  the  plaintiff  to  prosecute  Ids  claim 
for  damages  for  said  injuries. 

"Wherefore  the  plaintiff  brini^  herewith  the 
check  given  him  by  the  defendant  in  payment 
of  said  judgment,  and  files  the  same  with  the 
clerk  of  this  court  and  prays  the  court  to  de- 
clare the  judgment  as  aforesaid  void,  and  order 
it  to  be  set  aside,  and  said  check  returned  to 
the  defendant." 

The  second  count  is  an  ordinary  suit  for 
personal  injuries.  Its  allegations  are  suffi- 
ciently broad  to  include  the  acts  and  omis- 
sions submitted  to  the  Jury  for  their  deter- 
mination as  to  whether  they  constituted  neg- 
ligence, viz.  the  continued  operation  of  the 
machine  after  plaintiff  was  directed  to  go 
from  the  cabin  to  the  ground,  failure  to  have 
a  regular  place  for  the  ladder,  failure  to  have 
a  guide  light  for  Indicating  the  location  of 
the  ladder,  failure  to  furnish  sufflclent  ligbt, 
and  failure  to  Instruct  plaintiff  as  to  the 
manner  of  descending  from  the  upper  part 
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of  the  machine  to  the  ground  and  warn  him 
of  the  danger  Incident  thereto. 

Afl  to  the  first  count,  the  answer  admits  the 
roiditlon  of  the  Judgment  by  the  justice  of 
the  peace,  and  pleads  the  Judgment  In  bar. 
With  respect  to  the  second  count  it  is  a  gen- 
eral denial  and  a  plea  of  contributory  negli- 
gence. 

A  trial  of  the  Issues  under  the  count  In 
equity  was  first  had,  resiflting  in  a  finding  for 
plaintur.  The  second  count  was  then  tried 
to  a  jury.  Appellant  se^  a  reversal  of  the 
Judgihent  on  two  principal  grounds:  First, 
that  plaintiff  wholly  failed  to  make  out  a  case 
under  his  pleading  entitling  him  to  have  the 
Judgmoit  of  the  Justice  of  the  peace  set 
adde;  and,  second,  that  plaintlfTs  evidmce 
shows  that  he  was  guilty  at  conl3^atory  ne^ 
ligence  as  a  matter  of  law. 

[1]  1.  It  is  the  generally  accepted  doctrine 
that  an  Infitnt  cannot  avoid  a  Judgment  or 
decree  against  him  merely  on  the  ground  of 
Infoncy,  and  that  he  cannot  impeach  such  a 
Judgment  or  decree  by  an  original  bUt  except 
upon  grounds  that  would  be  available  to  an 
adult)  sU(A.  as  fraud.  In  this  case  the  bill 
alleges,  among  othw  things,  that  the  Jndff* 
ment  entered  by  the  Justice  of  the  peace  was 
caused  to  be  so  entered  through  and  by  means 
of  fraudulent  representations.  As  ordinarily 
understood,  a  finudal^t  representation  Is  a 
false  statnnent  relating  to  a  matter  of  fact 
made  with  Intent  to  deceive.  The  evidence 
wholly  falls  to  show  that  any  untrue  state- 
mait  (tf  fact  was  made  by  defendant's  agent, 
either  in  negoUatlng  the  setUement  with 
plaintiff,  or  in  procuring  the  entry  of  a  formal 
Judgment  by  the  Justice  of  the  peace,  and 
for  that  reason  appellant  insists  that  plain- 
tiff &iled  to  make  a  case  entitling  bim  to 
the  relief  prayed  under  the  first  count  of 
his  petition.  But  plaintiff  does  not  predicate 
bis  right  to  such  relief  solely  on  the  ground 
of  fraudulent  representation,  l^ere  are  oth- 
er allegations  of  fact  In  the  petition,  and 
they  are  amply  supported  by  the  proof.  It 
la  to  be  determined  whether  tbese  constitute 
sudi  fraud  as  warranted  the  court  below  in 
canceling  the  so-called  Judgment. 

[i]  There  is  no  question  but  that  plaintiff 
and  defendant's  agent,  Mees,  agreed  upon  a 
settlement  whereby,  In  consideration  of  the 
payment  of  $250,  together  with  his  hospital 
fees  and  doctor  bills,  plaintiff  was  to  release 
defendant  from  further  liability  for  the  in- 
juries be  had  sustained  on  account  of  Its 
negligence.  Such  contract  of  settlement,  even 
after  It  became  executed,  the  plaintiff,  being 
a  minor,  would  have  bad  the  right  to  dls- 
afBrm  and  repudiate  at  any  time  during  his 
minority,  and  within  a  reasonable  time  after 
coming  of  age.  In  order  to  cut  off  this  right 
and  make  the  contract  absolute  and  final  on 
the  part  of  the  plaintiff,  Mees  proceeded  to 
cloak  the  transaction  In  the  guise  of  a  legal 
proceeding.  This  much  the  evidence  clearly 
shows, 


[3]  There  can  be  no  doubt,  of  course,  bnt 
that  in  a  suit  instituted  by  a  minor  by  his 
next  friend  a  Judgnkent  may  be  rendered  tbat 
will  be  valid  and  binding  upon  him.  Such 
Judgment,  however,  cannot  be  based  merely 
on  the  consent  of  the  minor,  for  he  is  with- 
out discretion,  nor  on  that  of  the  next  friend, 
because  he  is  not  Invested  with  ^ther  the 
power  or  the  duty  so  to  do.  Ewing  v,  Fer- 
guson, S3  Grat.  (Va.)  6C3;  Tennessee,  etc.,  B. 
Co.  V.  Hayes,  97  Ala  201, 12  South.  88;  King»- 
bury  V.  Buckner,  134  V.  S.  650,  10  Sup.  Ct 
638,  S3  li.  Ed.  1047.  The  court  in  su6b  ease 
Is  charged  witti  the  duty  at  protecting  the 
minor's  interest,  and  It  Is  only  ^en  Its  Judg- 
ment is  based  upon  facts  Judicially  ascertain- 
ed, upon  a  real,  and  not  a  perfnnctory«.lieaT- 
lug,  that  its  Judgment  Is  Uadlng  upon  blm. 
Missouri  Padf.  U.  Co.  V.  Lasca,  79  Kan.  811, 
09  Fac.  616.  21  U  B.  A.  (N.  8.)  SSa  17  AAn. 
Gas.  605;  Ferrell  v.  Broadway,  126  N.  a  268, 
261,  3S  S.  B.  467 ;  Tripp  v.  Glfford,  1S6  Mass. 
108,  29  N.  B.  208,  81  Am.  St.  Bep.  080. 

[4]  The  Judgmokt  tmd«  eontidaatlon  had 
no  such  baaiBi  'She  proceedlnc  it  it  may  be 
so  calledt  was  colorable  manij  ttom  b^ln- 
nlng  to  end;  it  did  not  possess  a  single  ele- 
ment of  a  Judicial  hearing  and  detexmlnation. 
Its  entire  record  was  the  bandlw(Hrfc  of  Mees; 
he  prepaxeA  all  ct  the  papers,  and  the  next 
friend  and  ibe  Justice  did  nothing  bnt  oom- 
plalsantly  aign  their  names  "on  the  dotted 
lines"  pointed  out  by  him.  It  should  be  said, 
however,  that  the  two  gentlemen  who  so  oblig- 
ing signed  the  papers  fat  Mees  were  giv- 
en to  undwstand,  and  they  conddered,  ttiat 
tbdr  acts  in  the  matter  were  purely  formal. 
And  BO  they  wera  ^e  "frioidly  sult^'  was 
not  a  suit  in  £act;  it  was  merely  a  screen 
contrived  to  ooncesl  the  reid  transacttmi,  the 
contract  of  settlemmt  and  release  betwe^i 
plaintiff  and  nSefradant,  and  having  for  Its 
purpose  the  foreclosure  of  plaintiff's  right  to 
disaffirm  and  repudiate  his  folly,  upon  reach- 
ing the  age  of  discretion,  or  upon  the  receipt 
of  mature  counsel.  It  is  cwsldered  fraud- 
ulent to  toke  advantage  of  the  Incompet^cy 
of  an  infant  to  protect  his  own  Interests: 
(Ralston  v.  Lahee,  8  Iowa,  17,  26,  74  Am.  Dec. 
201;  Leslie  v.  Proctor  &  Gamble  Mfg.  Co., 
102  Kan.  159,  169  Pac  193,  L.  A.  191SC, 
55),  and,  as  the  alleged  proceeding  before  the 
justice  of  the  peace  was  designed  for  no  other 
purpose.  It  should  be  so  treated.  On  this 
ground  the  court  was  warranted,  undCT  the 
pleadings  and  evidence.  In  setting  aside  the 
pret^ded  judgment, 

[6]  2.  Appellant  makes  the  further  conten- 
tion that  plaintiff  was  not  entitled  to  recover 
under  the  first  count  of  his  petition,  because 
It  was  neither  alleged  nor  shown  that  before 
Instituting  the  suit  he  had  offered  to  restore 
to  defendant  what  he  had  received  under  the 
settlement.  Plaintiff  brought  the  check,  the 
only  thing  tbat  he  had  received  from  defend- 
ant, into  court,  filed  It  with  his  petition,  and 
asked  the  court  to  direct  Its  return  to  the  de- 
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fendant  In  an  equitable  action  to  rescind  a 
compromise,  where  a  tender  back  of  moneys 
rectired  is  prop^,  it  Is  sutUelcmt  for  the  plain- 
tiff tu  offer  in  his  petition  to  restore  what 
be  baa  received.  After  such  offer  the  rights 
of  tbe  parties  win  be  re^fulated  and  protect- 
ed Id  the  final  judgment  Such  Is  the  rule  In 
this  Etate,  acd  the  one  that  prevails  general- 
ly. Whelan  v.  Eellly,  61  Mo.  565;  Paqain  v. 
Milllken,  163  Mo.  79,  105,  63  S.  W.  417,  1092 ; 
Carroll  v.  United  Railways  Co.,  157  Mo.  App. 
247,  293.  137  S.  W.  8(» ;  18  Gnc  Plead.  & 
Pr.836. 

[I]  3.  Appellant  streanouGly  Insists  that 
the  evidence  convicts  plaintltr  of  contributory 
negligakce  as  a  matter  of  law.  The  facts 
harlDg  a  bearing  on  this  phase  of  the  case 
bare  been  very  fuUy  set  out  in  the  preced- 
iD?  Statement,  and  need  not  be  repeated  here^ 
The  particulars  In  which  it  Is  claimed  that 
plaintiff  was  negligent  are:  (1)  In  going 
down  on  the  framework  of  the  machine  In- 
stead of  on  the  ladder  provided  for  that  pur- 
pose; and  (2)  in  going  down  on  the  Inside 
of  the  frame  after  he  had  been  warned  not 
to  do  so,  and  when  the  outside  was  obviously 
the  safer  way.  As  to  the  first,  plaintiff  testi- 
fied directly  and  positively  that  he  was  try- 
ing to  go  down  on  the  ladder,  and  not  the 
fnme.  He  says  that  when  he  stepped  out  of 
the  cabin  down  on  to  the  porA  It  was  so 
dark  about  the  Iowct  part  of  the  madilne 
that  the  ladds  could  not  be  seen.  Be  did 
not  say  that  be  looked  tar  It,  hut  that  It  was 
BO  dark  that  there  wm  no  use  to  look.  He 
bad  ccme  up  on  the  ladder,  and  it  was  at 
the  same  comer.  He  was  to  a  certain  «tent 
tmfamlllar  with  his  surroundings  and  the 
movemeats  of  the  mAchlnfe  He  stepped 
down  on  the  firame  as  the  boom  moved  away 
from  him,  and  started  to  where  be  thought 
the  ladder  was.  Certainly  tt  cannot  be  said 
as  a  matter  of  law  that  he  was  urgent  be- 
cause he  wav  mistaken  as  to  the  comer. 

Even  If  the  statonent  of  the  pit  foreman 
to  the  plaintiff  that  he  (Qte  foreman)  ^ways 
went  down  on  the  outside  of  the  frame  could 
be  oonstmed  as  a  wamln(  to  plaintiff  not  to 
go  down  on  the  Imdde^  the  warning  was  not 
wUlfdUy  disregarded.  Plaintiff  was  not  at- 
tempting In  the  first  instance  to  go  down  on 
the  frame,  elth«  on  the  inside  or  the  outsid& 
He  was  hunting  the  ladder.  He  suddenly  be- 
came aware  that  he  was  in  a  position  of 
peril  It  now  seems  true,  as  a^ipeUant  ccn- 
tendat  that  plaintiff  could.  In  all  probability, 
wUle  holding  to  the  upper  plato  of  the  fyame- 
2S6S.W.-22 


work,  have  let  himself  down  on  the  outside, 
and  then  dropped  2  or  8  feet  to  the  ground 
without  injury.  But  plaintiff  was  not  in  a 
condition  to  reason  calmly  about  hts  situa- 
tion. Be  was  controlled  by  the  Instinct  of 
preservation,  and  not  by  the  dictates  of  care 
ajid  reason.  He  pictured  himself  coming  into 
contact  with  highly  ebai^ed  electric  wires 
with  broken  insulation,  if  he  dropped  down 
on  the  outside ;  to  him  that  was  not  an  oh* 
vlously  safe  way.  On  the  other  hand,  be  bad 
once  before  gone  down  between  the  prongs 
of  one  of  the  I-beams  safely  and  easily,  and 
he  thcKigbt  that  he  had  the  time  to  do  so 
again.  It  seems  clear  that  whether  in  so 
doing  he  failed  to  exercise  that  degree  of 
care  that  an  ordinarily  prudent  man  of  his 
experience  would  have  exerdsed  under  the 
same  drcumrtances  was  a  question  for  tbe 
Jury. 

Appellant's  conns^  earnestly  Insist  that 
the  cases  of  Boesel  v.  Wtfls  Fargo  CO.,  360 
Mo.  468,  169  S.  W.  UO,  and  Henry  v.  BaU- 
road,  141  Mo.  App.  861.  125  S.  W.  7M,  ate 
contndUi^  <m  the  tacts*  of  this  wltb  respect 
to  Ibe  question  of  oontrltnitory  neg^gence^ 
But  Ibose  cases  are  wholly  qnHke  the  one  at 
bar  on  the  facts,  unless  one  isolated  bit  of 
evidence  In  the  latter,  Inconsistent  with  the 
othw  evldotce  in  the  case,  be  h^d  to  por- 
tray the  real  facts.  One  at  defaidant's  wit- 
nesses testified  that  plaintiff  stated  that  he 
bdleved  the  pulley  on  the  lower  end  of  the 
boom  would  clear  bis  leg — pass  over  it — and 
that  he  would  th^efore  be  safe  wltb  one  le? 
over  the  I-beam,  and  plaintiff  did  not,  In  re- 
buttal, expressly  d«iy  having  made  the  state- 
ment. But  the  substance  of  the  statement 
was  in  effect  contradicted  by  all  of  plaintiff's 
testimony  touching  that  phase  of  the  case, 
and  it  was  for  the  Jury  to  say,  from  all  the 
evidence,  what  the  true  facts  were. 

We  concur  In  the  trial  court's  finding  un- 
der the  first  count,  and,  as  no  reversible  er- 
ror in  connection  with  the  trial  to  the  Jury 
under  the  second  count  has  been  pointed  oat, 
the  Judgment  should  be  affirmed. 

It  is  so  ordered. 

SMALL,  On  ooncnrs. 
BBOWN,  Q,  absent. 

Pint  ODIUAH.  TbB  forcing  oE^nlon  of 
RAGLAND.  O.,  Is  adopted  as  the  (pinion  of 
the  court 

All  tl}e  Judges  concur. 
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BURTCH  V.  WABASH  RY.  CO.    (N«.  21755.) 

(Supreme  Goart  of  BflaBoari,  in  Banc.  Not.  80, 
1921.   Bflbearing  Denied  Dec;  SXi, 
1921.) 

f.  Appeal  aad  error  «=>l 003— Verdict  support- 
ed by  eubetaatlal  testimony  not  disturlied. 

Where  plaintiff  bas  introduced  substantial 
testimony  in  support  of  ber  case,  an  appellate 
court  la  powerless  to  interfere  with  a  rerdict  in 
ber  favor  on  the  ground  that  it  ia  in  conflict 
with  the  weight  of  the  evidence. 

2.  Trial  «=»I56(3)— PlalRtHT  aitnied  to  beaeAt 
of  raassMMe  iKferMoet  op  daMirrar  to  ovl- 
denee. 

In  passing  on  a  demurrer  to  the  evidence, 
plaintiff  is  entitled  to  the  benefit  of  every  rea- 
sonable inference  which  a  fair-minded  jury  of 
ordinary  intelligence  might  legitimately  draw 
from  the  evidence. 

3.  Master  and  aarvaat  «s>2S5(l4)—DM!eaaed 
ewKohman  pminad  to  bava  axarolaad  ord<- 
■ary  eare. 

Where  no  one  saw  the  accident  to  a  rail- 
way switchman  claimed  to  have  been  thrown 
from  a  car  and  killed,  it  must  be  presomed, 
in  the  absence  of  evidence  to  the  contrary,  that, 
at  the  time  and  place  cf  the  accident,  he  was 
in  the  exerdae  of  ordinary  care  for  bia  own 
safety. 

4.  Maater  and  aarvaot  ^286(14)— Evldeaoe 
of  defects  la  railroad  traek  held  ssffleleat  for 

Jury. 

In  an  action  for  the  death  of  a  railway 
awitdiman  daimed  to  have  been  tlirown  frotoi 
a  ear  and  killad,  evidence  JkaU  sufficient  as 
againat  a  dannrrer  to  warrant  a  finding  that 
the  track  at  a  point  where  it  crossed  street 
railway  tracks  was  defective  in  that  a  portion 
of  the  rail  and  the  foundation  under  the  traA 
at  that  pohat  was  gone. 

5.  Master  aad  aervaat  «s»285(8)— Evldaaea  of 
awltehmaa's  Injary  by  tfafeoHva  traofc  bold 
safflcleat  for  Jury. 

In  an  action  for  the  death  of  a  railway 
switchman,  evidence  held  sufficient  as  against 
a  demurrer  to  warrant  a  finding  that  he  was 
thrown  from  the  car  on  which  he  waa  riding 
by  reason  of  the  defective  condition  of  the 
track. 

6.  Master  and  servant  «s>270 (8)— Evidence 
that  other  oars  sagged  or  dipped  admlsaiWe 
oa  qaestlen  of  defect  In  crossing. 

In  an  action  for  the  death  of  a  railway 
Bwitchmvif  where  defendant's  witnesses  tes- 
tified that  a  street  railway  crossing  was  in 
good  shape,  and  denied  that  a  part  of  the  rail 
was  gone  and  the  ground  underneath  soft,  as 
claimed  by  plaIntiflE*s  witnesses,  evidence  was 
admissible  for  plaintiff  that  cars  of  all  kinds, 
both  before  and  after  the  accident,  sagged  and 
dipped  as  tbey  passed  over  the  defective  por- 
tion of  the  crossing,  it  being  open  to  defendant 
to  show  any  conditions  taking  the  cars  on 
which  deceased  waa  riding  out  of  the  class  of 
cars  testified  ^out,  especially  as  it  required 
no  iHTOof  to  diow  that  cars  would  sag  or  dip  if 


the  conditima  wen  as  testlfled  bj  plalntiS*a 

witnesses. 

7.  Master  and  servant  «=9l  12(3)— Vlataat  Jarlc 
not  aeoeaaary  to  liability  for  aefllfleaea  In 
nalntalaing  defeetlve  traok. 

If  a  railway  tradt  was  defective  at  a  atreet 
railway  crossing,  and  the  railway  ctmifivij  waa 
gouty  of  negligence  in  maintaining  it  in  that 
condition,  and  a  switchman  was  throvrn  from  a 
car  and  killed  by  reason  of  such  negligence,  it 
was  not  esaential  to  liability  that  the  ear  afaonld 
have  violutly  ^(iped  or  surged. 

8.  Appeal  aad  error  «3»I033(S)— lastrucUoa 
measuring  experleooed  awltehmaa's  oare  b^ 
that  of  person  of  his  experience  aot  haraifal 
to  employer. 

If  an  instruction  on  assumption  of  risk  was 
open  to  criticism  as  measuring  the  care  of  a 
railway  switchman  by  that  of  an  ordinarily 
careful  and  prudent  person  of  his  experience 
and  dvacity,  defendant  waa  not  thereby  in- 
jured, aa  it  Impoaed  on  the  switdunan,  liy  rea- 
Boa  of  Us  experience,  a  higher  degree  of  care 
than  the  law  imposed. 

9.  Trial  «sal86,  188— lastraotioa  aot  trreae- 
aaa  at  aaUwrlzlii  bifaraaot  from  lafaraaoa  or 
as  aaaiaieBt  oa  ovIdaMa. 

In  an  action  for  the  death  -at  a  railway 
switdunan  daimed  to  have  been  thrown  from 
a  car  as  it  was  passing  over  a  defective  atreet 
railway  crossing,  an  instruction  as  to  the  Jury's 
right  to  draw  inferences  and  as  to  tiie  Cacts 
justifying  a  recovery,  though  there  were  no  eye- 
witnesses, Aeld  not  errcmeoos  as  authorising 
the  jury  to  draw  inferences  from  inferences  or 
as  commenting  on  the  evidence. 

10.  Death  ^=>I04(6)— Inatmotloa  oa  damaoes 
rseovarablo  under  fadervl  mt  not  erreaeous. 

In  an  action  under  the  federal  Employers' 
liability  Act  (U.  S.  Comp.  St.  H  8667-8665) 
for  the  death  of  a  switchman  leaving  a  wife 
and  one  minor  child,  an  instruction  telling  the 
jury  to  fix  the  damagea  at  such  sum  as  they 
found  from  the  evidence  would  fairiy  represent 
the  present  cash  value  of  socb  pecuniary  ad- 
vantages and  assistance  as  tbey  should  find  the 
wife  woold  have  received,  and  audi  farther 
sum  as  they  should  find  would  faliiy  represent 
the  present  value  of  such  pecuniary  advantages 
and  assistance  as  the  child  woold  have  received 
during  her  minority,  etc.,  and  that  the  whole 
award  could  not  exceed  tbs  present  eaah  value 
of  tiie  actual  peounlarj  loss  sustained,  heU  not 
erroneous. 

11.  Appeal  and  arror  ^216(2)— laatniotloas 
abaald  have  baoa  raqnastsd  If  that  flfvoa  aot 
aufllelaat. 

Defendant  cannot  complain  of  an  instruc- 
tion on  the  measure  of  damages  in  an  action 
for  death  in  that  it  did  not  properly  inform  the 
jury  as  to  when  a  minor  daughter  would  be  ex- 
pected to  reach  her  majority,  or  in  that  it  was 
misleading  or  capable  of  being  misunderstood  in 
any  other  respect,  where  it  did  not  offer  an  in- 
struction embodying  its  views. 

12.  Trial  «s»l86,  244(2)- iMtmotloa  proparly 
rafuaod  as  oommenting  oa  evidence  aad  ala- 
gllng  out  a  part  of  the  evideaoe. 

In  an  action  for  the  death  of  a  railway 
switchman  claimed  to  have  been  thrown  from 
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a  car  as  St  passed  OTer  a  defeetirc  atr«et  rail- 
waj  eroBsiiiSi  sn  instroction  th^  if  he  left  tiie 
car  on  wUeh  Im  was  rIdiiiK  at  or  about  a  eer- 
tain  switch  stand*  then  there  was  no  OTidenee 
showing  with  reasonable  eertamtj  that  his 
death  was  doe  to  the  defectire  condition  of  the 
crosains,  was  properly  refased  as  a  comment 
on  the  evidence  and  as  singling*  out  part  ot  the 
eridence  and  ondertaUnc  to  hare  the  ioiy  con- 
sider its  legal  affect  to  tks  azdosloik  <tf  the 
remainder. 

13.  Trial  «s>260(l)— laitmitloa  properly  ra- 
fassd  whaa  om  on  the  sana  sabjsot  gIvML 

An  instmction  was  properiy  refused  where, 
Bt  the  instance  of  the  party  reqaestbig  lt»  the 
court  had  already  given  an  inabruction  covering 
tbe  same  subject-matter. 

14.  Death  «s»9(»(4)-4>ainaiee  for  husbaart 
deatk  held  exoasstvt. 

In  an  action  under  the  federal  Bmployers* 
Liability  Act  (U.  S.  Comp.  Bt  H  86Q7-866S) 
for  the  death  of  a  railway  switcbinan  29  years 
old,  earning  $115  a  month,  who  left  a  wife 
tbout  a  year  younger  and  a  daughter  about 
two  years  old,  a  verdict  for  $15,000  held  exces- 
sive to  the  extent  of  $3,000. 

David  B.  Blair,  J.,  dissentiiig  from  the  result; 
Graves,  James  T.  Blair,  0.  and  Walker, 
J.,  dissenthig  in  part. 

Appeal  from  Circuit  Court,  Jachson  Coun- 
ty; Clarence  A.  Bomeyj  Judge.  ■ 

Action  by  Clara  Grace  Burtch  against  the 
Wabash  Railway  Company.  Prom  a  Judg- 
ment for  lOalntiiE,  defendant  aKteals.  Af- 
flnoed  on  ccmdltlOB  that  ^alntiff  file  rendt- 
tltor. 

This  action  was  comm^ced  in  the  circuit 
court  of  Jackson  county,  Mo.,  on  February 
23,  1918,  by  plaintiff,  Clara  Grace  Burteh. 
as  administratrix  of  the  estate  of  her  hus- 
band, Arthur  C.  Burtch,  deceased,  who  was 
killed  Id  said  county  between  10  and  11 
o'cloc*  at  night  on  S^tember  0,  1917,  while 
in  the  service  of  defendant  as  a  switchman. 

On  the  nlf^t  of  bis  death  he  was  one  of  a 
switching  crew  engaged  in  moving  a  freight 
train  of  23  cars  from  the  Wabash  yards, 
near  the  old  Union  Depot  site,  In  the  West 
Bottoms,  of  Kansas  Cl^,  Mo.,  and  destined 
to  other  yards  across  the  state  line  in  Kan- 
sas The  engine  was  backing  on  the  east 
end  of  the  drag  of  cars,  shoving  the  same 
westward  over  defendant's  track.  The  prln- 
dpal  part  of  these  yards  lies  east  of  Santa 
street,  but  there  are  two  switch  traclxS 
which  eztoid  across  and  on  west  of  Santa 
Fd  street  crossing  the  next  street  thereto, 
^lulberry,  and  th^  on  west  across  Hickory 
street  Parall^ng  these  two  Wabash  switch 
tracis,  there  was  .also  a  switch  track  of 
the  Missouri  Pactflc  Railroad  Company.  All 
of  these  streets  crossed  by  said  switch  tracks, 
viz.  Santa  F4,  Mulberry,  and  Hickory  streets, 
run  north  and  south,  and  are  crossed  by  said 
Bwltdi  tracks  practically  from  east  to  west. 


In  Mulberry  street,  nmnli^  north  and  south, 
were  two  street  railway  traito,  and  at  the 
crossing  of  these  railroad  switch  tra<^  and 
the  said  street  railway  tracks  was  a  solid 
manganese  sted  crossing,  all  In  one  piece, 
with  grooves  for  the  flanges  of  the  wheels 
on  the  railroad  engines  and  cars,  and  also 
grooves  for  the  flanges  on  the  wheels  of  the 
street  railway  cars  passing  over  such  cross- 
ing. It  appears  from  the  evidence  that  the 
train  moved  west  front  the  Wabash  yards 
east  of  Santa  F4  street  to  Hickory  street, 
something  over  two  blocks  away,  at  a  speed 
of  from  four  to  six  miles  per  hour.  When 
the  train  started  west  from  said  yards,  with 
the  engine  pushing  It,  the  foreman  of  the 
switching  crew  was  on  top  of  a  car  at  the 
front  or  west  end  of  said  train.  One  of 
the  switchmen  was  located  in  the  middle 
of  the  train,  and  deceased,  Arthur  O.  Burtch, 
was  at  the  rear  end  of  same,  near  the  en- 
gine. When  last  seen  alive,  the  deceased 
was  walking  west  on  top  of  the  second  car 
from  the  engine,  as  the  train  was  leaving 
a  point  about  Santa  F6  street,  one  block 
east  of  Mulberry  street.  A  few  minutes  la^ 
er  his  body  was  found  on  the  south  side  of 
the  track  at  Hickory  street,  where  the  train 
stopped.  The  headless  body  was  lying  south 
of  the  track  on  which  the  train  was  stand- 
ing, and  the  head  was  found  fastened  In  be- 
tween a  wheel  and  the  rods  c£  a  car,  which 
stood  a  short  distance  west  of  where  the 
body  was  found. 

Plaintiff,  among  other  things,  alle^  in 
her  petition: 

"That  as  the  car  upon  which  said  decedent 
was  riding  reached  and  passed  over  said  Mulber- 
ry street  and  over  the  defective  track  herein- 
after complained  of  the  aaid  car  was  caused  to 
vitdently  dip,  surge,  sway,  rock,  and  jerk,  there- 
in dislodcfng  said  decedent  from  his  position 
on  said  car  and  causing  him  to  fall  therefrom 
and  to  be  dragged  and  run  over  and  fatally  in- 
jured, and  that  said  decedent  died  as  a  result 
of  said  injuries  immediately  thereafter  and  on 
said  day. 

"Plaintiff  states  that  the  defendant  negligently 
and  carelessly  failed  and  omitted,  at  and  prior 
to  said  time,  to  have,  famish,  keep,  and  main- 
tain its  tracks,  roadbed,  ties,  and  their  attach- 
ments and  supports  at  said  crossing  in  said  Mul- 
berry street  in  a  reasonsbly  safe  conditl(m  for 
the  pasasge  of  trains  and  the  employees  there- 
on In  passing  thereover,  in  that  the  said  tracks, 
joints,  roadbed,  ties,  and  their  attachments  and 
connectiona  in  said  Mulberry  street  and  at  said 
crossiDg  were  at  all  of  said  times  worn,  insuf- 
ficiently supported.  Insufficiently  braced,  rough, 
chipped,  and  broken,  out  of  repair,  dangerous, 
defective,  and  not  reasonably  safe  for  use,  so 
that  trains  and  ears,  in  passing  thereover,  by 
reason  of  said  facts,  were  caused  to  dip,  surge, 
sway,  rock,  and  jerk,  and  were  liable  to  throw 
and  cause  persoDS  to  fall  tiierefrom,  all  of  which 
facts  and  conditions  were  known,  or  by  the  ex- 
ercise of  ordinary  care  could  and  would  have 
been  known,  to  defendant  at  aU  of  said  times 
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and  long  eavngb  prior  thereto  for  defendant, 
by  the  exercise  of  ordinary  care,  to  have  re- 
paired and  remedied -aald  dangen  and  eondl- 
tiona,  and  hare  prevented  said  disaater  and  the 
death  of  said  decedent,  all  of  which  defendant 
negligently  and  careleBBly  failed  and  omitted  to 
do.  Plaintiff  states  that  said  dangers  and  con- 
ditions were  unknown  to  and  were  not  appre- 
ciated by  said  decedent  at  any  of  said  times. 
Haintiff  states  that  said  disaster  and  the  fatal 
injury  and  death  of  her  aaid  husband,  the  aaid 
decedent,  Arthiv  C.  Borteh,  were  directly 
caused  and  brought  about  by  the  negligent  and 
careless  acta  and  omissions  and  conditions 
above  set  out  and  complained  of." 

Deceased  was  29  years  of  age  at  the  time 
<a  hlB  death.  His  wife  was  29  years  of 
at  the  time  <tf  tiial  In  Bd^rch,  1019.  Plain- 
tiff and  deceased,  at  the  time  ctf  the  latter's 
deaUi,  had  a  daughter,  who  was  then  about 
2  years  ct  age.  The  average  wages  of  de- 
ceased per  mouth,  at  the  time  of  his  death, 
was  $115. 

As  defendant -1b  insisting  that  Its  demor- 
rer  to  the  evidence  at  the  close  of  the  case 
should  have  been  sustained,  we  deem  it  ad- 
visable, in  order  to  avcdd  repetition,  to  c<m' 
aider  the  remaining  facts  In  connecti<m  with 
each  branch  of  the  case  as  It  Is  reached  for 
our  cooBideration.  The  instructions  given 
and  refused,  as  well  as  the  rulings  of  the 
court  during  the  progress  of  the  trial,  will 
be  c<Hisidered,  as  far  as  necesaaiy,  in  the 
opinion. 

PlatntiffB  instruction  O  and  defendant's  in- 
struction No.  8  were  as  f(dlows: 

O.  *Tnie  court  instructs  the  jury  that  the  jury 
have  the  right  to  take  into  consideration  all  the 
idrcumstances  and  physical  facts  shown  in  evi- 
dence, and,  if  tiie  testimony  of  any  witness  is 
in  conflict  with  the  physical  facts,  the  jury  have 
tiie  right  to  disregard  such  testimony,  if  any,  so 
conflicting  with  the  ^ysical  facts.  In  this  con- 
nection tiie  jury  are  farther  Instructed  that 
the  Jury  have  tiie  right  in  making  up  their  ver- 
dict, to  draw  all  reasonable  inferences  arising 
out  of  and  reasonably  deducible  from  the  cir- 
cumstances, and  physical  facts  shown  in  evi- 
dence, and  if  the  jury  find  and  believe  from  the 
evidence  and  the  circumstances  and  physical 
facts  shown  in  evidence  that  the  crossing  and 
track  referred  to  in  evidence,  in  Mulberry 
street,  at  the  time  and  place  in  question,  were 
unsafe  and  dangerous  for  use,  if  you  so  find, 
as  set  out  in  the  other  instructiona  herein,  and 
that  defendant  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  of  sucA  conditions, 
if  any.  In  time,  by  the  exercise  of  ordinary  care, 
to  have  repaired  said  track  and  crossing  and 
remedied  said  conditions,  if  any,  before  dece- 
dent was  injured,  and  that  defendant  negli- 
gently, if  you  so  find,  failed  so  to  do,  and  that 
defendant  was  guilty  of  negligence  as  set  out 
in  the  other  instructions  herein,  which  negli- 
gence, if  any,  on  the  part  of  defendant,  directiy 
caused  and  brought  about  the  injury  and  death 
of  decedent,  if  you  so  find,  as  set  out  in  the 
other  instructions  herein,  then  you  are  in- 
structed that  it  is  not  necessary  to  a  recovery 
fay  plaintiff  in  this  ease  that  she  be  required 


to  produce  eyewitnesses  to  the  flBD,  If  any,  and 
dn^ging,  if  any,  of  decedent" 

VIU.  **The  juiT  Is  Instmcted  that,  If  you 
find  and  believe  from  th*  prqtonderance  of  the 
evidence  that  Arthur  O.  Bnrtch  1^  tlie  ear  on 
wtiich  he  was  riding  at  or  atioat  tiie  switch 
stand  mentioned  in  evidence,  then  you  are  in- 
structed that  there  is  no  evidence  in  tiiis  case 
showing  with  reasonable  certainty  that  his 
death  was  due  to  any  defective  con^ti<Mi  of  the 
track  on  Mulberry  street  crossing,  and  your  ver- 
dict must  be  for  the  def endanL" 

Defendant  contended  tlut  instruction  C 
authorized  the  jury  to  found  Inferences  upon 
inferences,  and  that  the  latto:  part  was  a 
clear  comment  on  the  evidence. 

On  March  13.  1919,  the  Jury  found  Oie 
laaues  in  favor  of  plalntltf  and  aaaeased  bet 
damages  at  $16,000.  Judgment  was  entered 
in  due  form  <m  aaid  verdict  Defendant  in 
due  time  filed  its  motitms  for  a  new  trial 
and  In  arrest  of  judgmoit  B<^  motions 
were  overr;uled,  and  the  cause  duly  i^^w&led 
by  It  to  this  court 

N.  S.  Brown,  of  St  Loola,  IfoM  IC.  Bocte 
and  Setaee  A  EMiree^  all  of  Kansas  Ci^. 
and  Honar  Hall,  of  St  Lools,  for  appelant 

Bnrr  S.  StotOe  and  Atwood,  ^dnrdiam, 
Hill  ft  Popham,  all  of  Kansas  City,  tor  re- 
spondent. 

BAILBY,  O.  (after'  stating  the  facts  as 
above).  £1,2]  1.  It  is  contended  by  appel- 
lant that  its  demurrer  to  the  evidence  at 
the  conclusion  of  the  whole  case  should  have 
been  siistalned.  Several  questions  are  pre- 
sented in  this  contention  which  will  be  dis- 
posed of  separately.  The  first  arises  as 
to  the  sufficiency  of  the  evidence  to  snstaln 
the  charge  that  defendant  was  guilty  of  neg- 
ligence In  falling  to  maintain  its  crossing  in 
proper  repair  on  Mulberry  street  Before 
considering  this  subject  It  Is  well  to  ke^  in 
mind  certain  well-settied  principles  of  Juiis- 
prudenoe  in  this  state.  In  all  actions  at  law, 
where  plaintiff  has  Introduced  Bul}stantial 
testimony  in  support  of  her  case,  the  a[^l- 
late  court  Is  powerless  to  Interfere  with  a 
verdict  In  her  favor,  on  the  ground  that  It 
is  in  conflict  with  the  weight  of  the  evidence. 
It  Is  equally  as  well  settled  in  this  Jurisdic- 
tion that  In  passing  upon  a  demurrer  to  the 
evidence  the  plaintiff  Is  entitled  to  the  bene- 
fit of  every  reasonable  Inference  which  a 
fair-minded  jury  of  ordinary  intelligence 
might  legitimately  draw  from  tlie  evldmce 
In  tho  case. 

[3]  It  Is  conceded  that  no  one  saw  the 
accident,  and  hence  It  must  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that 
deceased,  at  the  time  and  place  of  accident 
was  in  the  exercise  of  ordinary  care  for  his 
own  safety.  Buesching  v.  St  Louis  Gas- 
Ught  Co.,  73  Mo.  219,  39  Am.  Hep.  COS ;  Biska 
V.  Union  Depot  R.  E.  C!o.,  180  Mo.  168,  79 
S.  W.  445;  Welgman  t.  RaUroad,  223  Mo. 
loc.  dt  71S,  128  S.  W.  88;  KmU  t.  Boat 
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men's  Bank.  279  Mo.  663.  210  8.  W.  ioc  dt. 
021.  DececLsed  was  an  experienced  switch- 
man, and  had  worked  for  defendant  as  Bach 
from  about  the  middle  of  July,  1917,  to  the 
date  of  the  accident  on  September  9,  1917, 
but  the  evidence  does  not  show  he  had  work- 
ed on  any  trains  passing  over  the  above 
awltcheB  prior  to  the  accident.  Defendant's 
engineer  testified  that  deceased  made  his 
first  trip  the  night  of  the  accident  with  the 
train  crew  of  whom  the  engineer  was  a  mem- 
ber; In  other  words,  as  there  was  no  evl- 
denoe  offered  tending  to  show  that  deceased 
knew  of  the  conditions  at  Molb^y  street 
crossing,  we  leave  out  of  couBlderation.  in 
passing  upon  the  demurror  to  the  evidence, 
the  inqolrles  as  to  wbetbo:  deceased  waa  in 
tbe  exercise  of  due  care  or  assumed  the  risk 
af  Injury  at  the  time  and  pUice  ot  acddttit 
[4]  The  testimony  Of  plaintlfF  in  respect 
to  defendant's  rail  and  crossing  at  Mulberry 
street,  briefly  stated,  is  substantially  as  fol- 
lows: 

Hichael  Ring  testified  that  at  tbe  time  of 
Uie  accident  he  was  a  Missouri  Paciflc  switch 
foreman  and  was  located  on  Hickory  street, 
about  one  block  from  said  Mulberry  street 
crossing;  that  after  the  accident  he  saw  the 
erossing  at  Mulberry  street ;  that  from  four 
to  six  indies  of  tbe  north  rail  of  defendant's 
track  In  said  street  was  gone;  that  plaintiff's 
pbotograph  I  is  a  good  UkCTesa  of  tbe  tnu^ 
u  it  existed  at  that  tim^  and  the  same  is 
true  as  to  Plalntlff'B  Bxblbits  2  and  3;  that 
In  Us  f^tnion  ttun  was  a  sag  where  this 
irtaoe  of  rail  was  gome  of  about  two  indwa ; 
that  the  train  <«  which  deceased  had  been 
riding  wu  composed  of  all  kind  of  cars, 
emptlee,  loaded  cars,  padtlng  house  cars,  box 
ears,  ooal  cars,  etc.;  that  the  ordinary  type 
of  can  la  that  train  dii^Md  about  two  Inches 
in  paalng  over  said  ezoaslBg  at  0»  daCocttre 
trad  above  mflnttoned ;  that  sone  can  dip- 
ped more  ttion  otlma;  that  anae  have 
spriogt  and  others  have  n«ie;  fiiat  every 
time  tbb  cara  went  over  Hits  place  the  de- 
fective trade  would  give ;  that  he  passed  tbe 
Mulberry  street  oossing  frequently;  and 
that  tbe  condition  of'  defendant's  track  there 
oo  the  night  of  the  accident  waa  jnst  Uke  it 
had  been  for  several  months  before. 

James  Oummings,  a  member  of  the  Metro- 
politan police  force  of  Kansas  City,  Mo., 
went  to  the  scene  of  the  accident  on  the 
same  night  deceased  was  killed.  He  testi- 
fied that  on  the  next  morning  after  deceased 
was  killed,  he  examined  defendant's  track 
on  Mulberry  street ;  that  where  tbe  street  car 
tracks  cross  tbe  Wabash  tracks  there  was 
from  four  to  six  Inches  of  the  Wabash  trB<^ 
cone  and  the  crossing  was  loose ;  that  plain- 
tiff's  Exhibit  I  disclosed  the  condition  of  said 
track  at  said  time ;  that  he  had  noticed  cars 
passing  over  this  croestng  frequently  before 
ud  after  the  death  of  deceased.  Witness 
testified  OB  this  subject  as  follows: 


"Q.  Tell  thi  Jury  what  yon  noticed  about 
the  movements  of  freight  oars  in  going  over 
that  crossing  in  the  condition  you  have  de- 
scribed it  here.  *  *  *  A.  Well,  all  engines, 
nearly,  passing  over  there,  when  tbe  espne 
would  get  over  there,  the  crossing  was  rough 
enough  and  uneven  enough  that  it  would  ^g 
the  bdl  whether  the  fireman  would  ring  It  or 
not;  the  bell  would  ring;  tbat  is,  tbe  swing 
ot  tbe  engine,  yaa  know,  would  cause  it. 
Loaded  ears  or  empties,  either  one,  unless  it 
was  coal  cars,  would  switch  and  lurch.  The 
higher  the  car,  the  more  it  would  lurch." 

He  farther  testtfled  that  he  saw  the  car 
wheels  aa  they  went  over  this  crossing ;  that 
when  they  struck  this  place  where  the  piece 
of  rail  was  out  a  heavily  loaded  car  would 
make  quite  a  dip;  that  the  heavier  tt  was 
loaded  the  harder  It  would  strike  and  the 
further  down  that  wheel  would  go ;  that  the 
next  truck  would  do  the  same  thing,  and, 
when  the  engine  would  hit  It,  it  would  dip 
ptlll  further;  that  some  of  the  cars  are  near- 
ly as  heavy  as  an  engine,  and  the  roof  would 
swing  out  further  than  that  of  a  lower  car ; 
that  the  piece  had  been  gone  out  of  defend- 
ant's raU  at  Mulberry  street  for  about  2  or 
3  weeks;  that  he  had  been  in  the  railroad 
service  himself  at  different  times  fi>r  about 
14  years. 

Henry  Rolfers,  who  had  been  a  member 
of  the  Kansas  City  police  force  about  24 
years,  went  to  the  scene  of  accident  about 
11:30  p.  m.  the  same  night  After  stating 
that  he  had  looked  at  the  crossing  at  Mul- 
berry street  a  good  many  times,  he  further 
testified: 

"Q.  (Mr.  Popbam.)  Just  tell  as  what  it  look- 
ed Uke,  what  its  conditioD  was,  pot  whether 
good  or  bad,  bat  just  what  it  looked  like,  so  the 
jury  can  judge  whether  good  or  bad.  A.  Well, 
it  is  a  place  where  It  seems  there  is  no  foun- 
dation under  the  tie;  every  time  the  car  hits  it. 
It  goes  down.  It  jumps  over  that  spread  dr 
weak  place  there.  It  seems  as  though  the  ties 
Jump  up  again  after  the  ear  gets  over  It.  Xlvery 
time  a  ear  bits  it,  why,  it  ssgs  down  and  jumps 
up  again." 

He  said  Plalntlft^i  Exhibit  8  ftdrly  repre- 
sents the  crossing. 

G.  E.  Bourque,  a  brother-in-law  of  de- 
ceased, went  to  the  scene  of  accident  the 
same  night  Boztch  was  killed.  He  testified 
that  he  saw  the  broken  rail  at  Mulberry 
street  crossing ;  that  it  wss  the  north  rail  of 
defendant's  track,  where  two  or  three  Inches 
of  the  track  was  gone.  Witness  further  tes- 
tified as  follows : 

*'Q.  State  wheUer  or  not  you  watched  f  rd^ht 
cars  go  over  tbat  erossing.  A.  We  did. 

*Hi,  Tell  liie  jury  the  effect  of  what  you  saw- 
there.  A.  Well,  noticed  that  when  the  car 
went  over  there  it  gave  a  little  lurch,  kind  of 
tipped  to  the  north  and  then  gave  a  kind  of 
Bwii^  to  the  south. 

"Q.  What  did  ifou  notice  with  rt^tirence  to 
tt«  /iMMdatiDK  of  ik9  oroHtfVi  if  cMytMfiff 
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A.  Well,  under  that  particular  plofitf,  bM  of 
o  muddg,  soft  apoi  along  there. 

"Q-  What  ioo«M  that  do  when  the  fruekt 
tpoutd  hit  Ut  A.  That  wo^  hUUt  of  SSp,  and 
the  wftolfl  oroerino  eeemed  to  hktd  of  give  ioay. 
/  noHeei  that  in  wvenl  irobu  that  went  by." 

{Italics  oars.) 

Witness  went  down  several  days  after  the 
accident  and  took  pictures  of  the  broken  rail 
at  Mulberry  street  crowing,  as  shown  by 
Plaintiff's  Exhibits  1,  2,  and  3.  He  testified 
that  he  saw  refrigerator  cars  pass  over  this 
place,  and  they  dipped  about  IS  inches ;  that 
be  saw  that  more  than  once  while  the  crossing 
was  in  that  condition ;  that  he  never  knew  of 
deceased  taking  but  three  glasses  of  beer 
during  his  entire  acquaintance  with  him; 
that  he  did  not  drink  to  any  extent 

Plaintiff  offered  in  evidence  the  three 
photographs  marked  Exhibits  1,  2,  and  3, 
which  show  that  a  portion  of  the  north  rail 
of  defoidant's  tra(^  next  to  the  street  car 
track  on  Mulberry  street  was  gone. 

Mr.  Sol  Ankrom  was  section  foreman  of 
the  Wabash  Railway  Company  at  Kansas 
City,  and  teatifled  in  behalf  of  defendant 
that  he  went  over  the  Mulberry  street  cross- 
ing two  or  three  timee  a  day,  and  saw  no 
part  of  a  broken  rail  there,  and  saw  no  in- 
dication that  a  part  of  the  north  rail  of  de- 
ten6&nVa  track  was  gone.  At  the  instance 
of  defendant  he  testified  as  follows: 

"Q.  Are  the  tracks  in  awitcbyarda  more  or 
less  ron^  in  all  them?  A.  WsU,  no;  they 
are  not  supposed  to  be.  They  bave  to  keep 
them  ia  good  level  condition.  Yon  have  foot- 
boards CD  each  of  the  engines  where  the  men 
ride,  and  we  have  to  keep  the  track  in  good 
shape  for  tiiat  reason,  to  ke^  then  tuna  hit- 
ting." 

On  cross-examination  witness  testified  as 
followa: 

"Q.  Mr.  Ankrom,  I  nnderstand  you  say  that 
condition — that  yon  didn't  see  that  conditicm, 
but  there  at  a  crossing  like  Mulberry  street,  if 
the  fonndatltm  under  the  crossing  was  such 
that  every  time  a  truck  hit  it  tiie  cros^'g 
would  drop  and  go  down,  and  the  flange  woold 
drop  into  that  bole  every  thne  a  Wheel  went 
over  it,  that  would  be  a  very  unusual  and  dan- 
gerous condition,  wouldn't  it?  A.  It  would; 
yes,  sir.    Yes,  sir ;  It  would. 

"Q.  And  would  be  poor  railroading  to  laare 
it  there,  wouldn't  it?    A.  Yea.   •   •  • 

"Q.  Yes.  Wherever  those  pieces  would 
break  out  ot  the  oroasing,  it  would  leave  a 
dangerous  condition  that  ought  to  be  fixed 
immediatdy,  wouldn't  it?  A.  Ob,  it  would 
have  to  be  fixed  immediately. 

"Q.  Otherwise  it  would  make  the  trains 
lurch  and  junip  as  they  weat  over?  A.  Yes,  sir. 
.  "Q.  Liable  to  throw  a  man  off,  wouldn't  itt 
A.  They  got  to  watch,  not  go  too  fast 

"Q.  Yes;  and  liable  to  make  the  cars  awing 
and  Inxdi  with  a  crossing  in  that  condition, 
wouldn't*  It?  A.  Wen,  we  never  let  them  go 
that  way. 

"Q.  I  say,  if  they  were  in  that  csondltitm, 
that  would  be  tbe  effect  ol  It?   A.  Oh,  yes." 


He  tatb&r  testified: 

"Q.  If  that  foundation  ia  rotten  and  soft  and 
squashy  and  has  mud  under  it,  it  will  go  down 
if  the  trucks  hit  It,  and  the  whole  crosaing  on 
that  side  will  go  down,  won't  it?  A.  Oh,  yes; 
if  you  have  no  fonndatira  under  it,  it  is  bound 
to  ga** 

At  the  instancy  of  defendant  Mr.  Martin, 
the  eugfneer,  testified  as  follows: 

"Q.  On  that  occaaitHi  was  there  auy  defect 
of  any  kind  on  Mulberry  street  that  pennitted 
the  engine  to  dip  in  any  way  that  would  causs 
tbe  bell  of  the  engine  to  ring  without  being 

rung?    A.  Well,  I  couldn't  say  as  to  that" 

A  number  of  defraidant's  «nployeea  tes- 
tified that  they  passed  over  the  Mulberry 
crossing  and  found  no  part  of  tbe  rail  g«ie, 
nor  did  they  find  any  part  of  IhB  croseliig 
in  bad  condition. 

It  was  the  province  of  the  Jury  to  pass 
upmi  the  foregoing  testimony.  We  are  of 
the  opinion  that  the  Jurors  had  before  Hiem 
substantial  evidence  tending  to  show  that 
a  portion  of  the  north  rail  of  defendant's 
track  next  to  the  street  car  track  on  Mul- 
berry street  was  gone  on  September  9,  1917. 
and  that  it  had  been  in  that  condition 
several  weeks,  if  not  longer,  before  deceased 
was  killed.  .There  was  also  substantial  evi- 
dence before  the  Jury  to  the  effect  that  the 
foundation  under  the  track  where  said  rail 
was  gone  had  been  soft,  and  that  the  cross- 
ing, by  reason  of  the  foregoli^  facts,  was 
unsafe  and  dangerous  to  deceased  and 
others  while  In  the  performance  of  their 
respective  duties  as  switchmen  in  said  yard. 
The  evidence  was  sufficient  to  warrant  the 
Jury  In  finding  that  the  Mulberry  street 
crossing,  at  the  time  of  the  accident,  and  tor 
several  we^s  prlw  thereto,  was  In  an  un- 
safe and  dangerous  conditl<m  for  deceased 
while  In  the  performance  of  his  duty  on  the 
train  when  killed.  We  are  turtheemar^  of 
the  (pinion  that  It  was  not  necessary  for 
the  Jury  to  resfMTt  to  either  ctrnjectore  or 
presumptions  In  finding  said  crossing  to  be 
unsafe  and  dangerous  as  aforesaid. 

[t]  2.  We  held  in  th^  preceding  proposi- 
tion that  plaintiff  produced  substantial  evi- 
dence at  t^e  trial  tending  to  show  that 
appelant  was  guilty  of  a^l^ence  in  failing 
to  keep  and  maintain  its  crossing  at  Mul- 
berry street  In  a  reas(mably  safe  c<HidltI<Hi. 
Did  ref^ndent  furnish  at  the  trial  substan- 
tial evidence  tending  to  show  that  deceased 
was  thrown  from  tbe  train  and  lost  his  life  by 
reason  of  defendant's  negligence  aforesaid? 
It  Is  undiluted  that  on  the  night  of  Sep- 
tember 8,  1917,  deceased  was  a  strong,  ro- 
bust, healthy  mau  29  years  of  age;  that 
He  was  not  a  drinking  man,  and  went  to 
his  work  on  above  date  In  ^parently  good 
condition.  He  was  last  seen  alive  by  the 
eigineer  while  walking  west  <hi  tbe  second 
car  from  tbe  engine.  Tbexe  is  nothing  In 
the  record  to  Indicate  that  It  had  been 
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raining^  or  that  any  CfC  fhe  cars  next  to  tbe 
^Ine  vwe  wet  or  slln>ei7  on  Unff.  It  does 
not  aivear  tliat  there  were  any  vlbatms 
tiona  upon  the  top  of  tfttter  the  flnt  or 
aecond  car  fronn  Om  engine  whldi  might 
hare  oapsed  deceaMd  to  stiimble  or  ML  He 
was  an  cExperlenoed  switchman  at  the  time 
of  his  death,  and  hence  moat  have  been  need 
to  walking  on  ttqi  <tf  cars  while  In  mothm. 
From  the  time  said  train  left  Santa  F6 
street  imtll  it  rea<died  UaXbeerj  streM 
nothing  whatever  occurred  wUdi  would  af* 
ftttd  the  subtest  Inferenoe  that  he  fdl  ftnn 
the  train,  or  was  thrown  herefrom;  fw, 
aside  fMm  the  defective  crossing  at  Mul- 
berry street,  there  was  nothing  wnmg  with 
dtfaer  the  cars  above  or  tba  track  boiealh. 
When  the  car  ^npon  which  deceased  was 
riding  stmcfc  this  defective  crossing  wlthoat 
deceased  being  aware  of  Its  presoice,  It 
pndiably  sagged  or  dipped  and  was  well  cal- 
colated  to  throw  deceased  from  the  train, 
as  shown  by  the  preceding  testimony  ot 
Foreman  Ankrom.  In  reaching  the  above 
condnidim.  Uie  jurors  were  not  required  to 
indulge  In  either  conjecture  or  presun^)- 
tlons,  but;  proceeding  aa  in  ordinary  cases 
of  circumstantial  eTldence,  were  Jnstifled  In 
finding  that  no  other  reasonable  solution  of 
the  matter  was  presented  for  their  con- 
sideration. 

In  appellant's  brief,  at  pages  18  and  19, 
some  additional  facts  dlsdraed  by  the  evi- 
dence are  stated*  as  follows: 

"There  wss  also  evidence  tendinf  to  show 
that  between  the  first  and  second  cars  from 
the  engine  there  were  marks  on  the  ends  of 
these  cars  apparently  made  by  Bcratching  and 
by  tbe  heels  of  shoes.  The  evidence  also  show- 
ed that  the  upper  and  lower  part  of  the  lan- 
tern carried  by  tbe  deceased  was  separated,  the 
lower  part  befaig  found  sitting  on  the  first 
car  west  of  the  snglnei  and  the  upper  part 
being  found  In  a  crushed  eondllioB  on  the  tradk 
at  the  switch  stsnd  91  feet  west  of  the  cross- 
ing. 

"It  is  apparent  from  these  facts  that,  after 
tbe  engineer  saw  tbe  deceased  at  Santa  V6 
street  walking  west  on  tbe  second  car  west  of 
.the  engine,  be  must  have  returned  to  the  first 
car  west  of  the  engine  at  some  point  between 
Santa  street  and  tbe  switch  stand  where 
the  evidences  ct  his  body  being  dragged  began, 
and  took  his  lantern  apart,  perhaps  to  Ugbt 
•or  fix  it  In  some  way,  and  that  he  set  the  bot- 
tom part  of  the  lantern  down  on  the  first  car, 
■where  it  was  found  when  tbe  train  stopped  at 
Hickory  street.  . 

"It  is  also  probable  that  somewhere  between 
Santa  F£  street  and  the  switch  stand  deceased 
fell  down  between  the  firat  and  second  cars 
next  the  engine,  and  it  Is  possiUe  that  he 
atrug^ed  between  these  cars  to  keep  himself 
from  sinldiu;  under  tbe  wheels  of  the  train." 

a.  B.  Bourque  saw  deceased  after  he  was 
laid  out,  and  said  it  seemed  like  his  finger 
nails  were  braised  and  bent.  This  same 
^tness  teettfled  that  he  went  to  the  scene 


ot  fhe  accident  the  next  morning  and  found 
about  IS  or  20  feet  west  of  the  defectlTe  rail 
<»  Mulberry  street  traces  of  blood  and  hair 
whlfA  he  took  to  be  that  of  deceased;  that 
he  also  found  there  sllf^t  markings  on  the 
sand  w  dirt,  but  not  very  plain,  ^alnturs 
evldmce  tended  to  diow  that  tnm  a  switch 
stand  91  feet  west  of  the  defeettve  cross- 
ing at  Multwry  street,  on  westwardly  to- 
ward Hlekory  street,  there  was  discovered 
on  tba  nli^t  of  the  aoddoit  indications  that 
snn^lilng  had  been  dragged  along  the 
south  side  of  Uie  switch.  Hair  was'  found 
reseniUing  ^at  of  deceased;  alao  portions 
cf  his  elothljig  and  belongings.  Deceased's 
heedless  body  was  found  south  of  the  train 
at  Hickory  street,  where  the  train  was 
standing  and  the  head  ot  deceased  was 
found  fastened  in  b^wem  a  wheel  and  tbe 
rods  (tf  a  car  whlcb  stood  a  ehort  distance 
west  of  where  the  body  was  found. 

The  facts  stated  In  the  two  preceding 
propodti<ni8  substantlalty  cover  the  evidence 
rating  to  foregoing  matters-  Reevondent 
contends  that  on  said  fiusta  the  Jury  was 
justified  fat  finding  defoidant  was  gnll^  of 
negligence  In  falling  to  keep  and  maintain 
tbe  Hnlberry  street  crossing  in  a  reason- 
ably safe  oondlticm,  and  that  deceased  was 
thrown  from  the  car  and  loet  his  life  by 
reason  of  said  negllgaice.  On  the  other 
hand,  appellant  ctutoids  there  was  no  sub- 
stantial evidence  In  the  case  tending  to 
show  negligence  upon  Its  part,  and,  even  If 
said  negligence  had  been  shown,  the  verdict 
of  the  jury  must  have  been  founded  upon 
conjecture,  wlthoat  substantial  evidence  to 
sustajhi  said  finding.  NTimerous  authwitles 
are  dted  by  oonnsel  for  plaintiff  and  de- 
fttidont  in  support  of  tbeli  ref^)ective  ctm- 
tentlons,  which  will  be  consldwed  In  the 
next  succeeding  proposition. 

3.  Appellant  insists  that — 

"The  plaintiff's  case  is  baaed  upon  the  as- 
sumption of  facts  not  proven  and  the  building 
of  presumption  upon  presumptitm,  which  cannot 
be  done." 

In  suKwrt  of  above  contention  we  are 
cited  to  the  following  cases:  Bonovldi  v. 
Construction  Co.  2M  Mo.  kic.  tdt  54,  173 
S.  W.  686,  li.  B.  A.  1917G,  233;  Menteer  v. 
Fruit  Co.,  240  Mo.  ITl,  144  S.  W.  833; 
Swearings  v.  Wabash  By.  Co.,  221  Mo. 
644,  120  S.  W.  773;  Warner  v.  Bailway  Co., 
178  Mo.  125,  188,  77  S.  W.  67;  State  v. 
LadEhud.  186  Mo.  20,  87  &  W.  812;  OUck 
V.  Bbilwi^  Co.,  57  Mb.  App.  97;  Hamilton 
v.  Railway  Co.,  123  Mo.  App.  627  ;i  Pippin 
T.  Constmetlon  Co.,  18T  Ma  App.  26(^  209;> 
Wright  T.  United  Commercial  Tntvelon,  188 
Ma  Am-  4fi7»  174  S.  W.  888. 

In  Bemovldi  r.  Ocmstructlon  Oa,  284  Ma 
64, 178  S.  W.  686,  L.  B.  A.  19171^  288,  supra, 
tbe  petition  was  based  upon  tiie  dortrlne  of 
res  Ipsa  locjultur,  and  tiie  trial  court  required 
plaintlfl  to  make  his  petition  more  qpeclllc 
■  100  s.  w.  en.         ■  its  s.  w.  iin. 
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and  certain.  Plaintiff  refused  to  amend  hi* 
petition,  the  coart  sustained  defendant's  do* 
mnzier  tbeDOtOk  and  plaintiff  appealed. 
Judge  Farlfl,  upon  page  57  ct  264  Mo.,  at 
page  689  oC  178  S.  W.  (U  B.  A.  1917B,  233), 
oondnded  his  review  of  ttie  subject  under 
omstderatton  as  follows: 

"The  petition  of  plaintiff  here  under  d{8cn»- 
slmi  did  not  attempt  to  set  out  any  reason  for 
the  tweaking  of  the  steel  cable.  It  broke,  and 
the  bncket  fell,  and  plaintiff  was  hit  and  hurt. 
That  la  all.  It  maj  have  broken  from  hSTiog 
been  concededlj  overloaded  bf  plalntUf,  or  by 
hia  fellow  servant;  it  may  have  broken  from 
a  latent  undiscoverable  defect;  it  may  have 
broken  becaaae  of  a  sudden  jerking  or  unnec- 
essarily hard  movement  of  the  hoisting  en- 
gine; ft  may  have  suddenly  become  defective 
too  recently  to  thrust  on  defendant  the  legal 
duty  of  discovery;  any  of  these  things,  or  even 
others,  may  have  operated  to  prodnee  plaintiff's 
injury.  Therefore  it  was,  we  think,  the  duty 
of  i^aintjff  to  state  such  affirmative  facts  touch- 
ing the  manner  of  the  happening  of  the  casual- 
ty as  to  negative  by  fair  inference  the  theory 
that  It  occurred  by  reason  of  some  effident  de- 
fensive cause  predndlng  as  a  matter  of  law 
the  UaUUtT  of  defendant." 

Tha  petition  In  this  case,  a  portion  of 
which  Is  heretofore  set  out,  is  clear  and 
explicit  In  charging  defendant  with  n^U- 
gencfi  in  falling  to  fee^  and  maintain  the 
Mulberry  street  crossing  In  proper  repair. 
The  evidence  of  plaintiff  set  out  In  propoed- 
titrn  1  of  this  opinl<Hi  was  sufficient  to  sus- 
tain said  charge  of  negligence.  We  find 
notiiing  In  above  case  which  would  warrant 
us  In  bidding,  aa  a  matter  of  law,  that 
plaintiff  bad  fidlad  to  make  out  a  case  for 
the  tory. 

In  Menteer  v.  Fruit  Co.,  240  Mo.  177,  144 
S.  W.  838,  the  deceased  was  an  Invitee  oa 
defendant's  premises,  and  was  found  dead 
at  the  bottom  of  an  elevator  shaft.  No  one 
knew  of  bis  presence  on  the  premises  until 
his  body  was  discovered.  Judge  Blair,  on 
page  186.  of  210  Mo.,  at  page  836  of  144  S. 
W.  Bald: 

**Tbe  taets  are  that  deceased  entered  a  part 
of  the  building  not  designed  for  the  use  of  un- 
attended customers  and  did  so  without  invita- 
tion from  defendant.  That  tender  these  cir- 
cumstances na  recovery  can  be  bad  for  his 
death  is  well  settled.** 

It  was  also  held  that  the  presumption  of 
due  care  on  the  part  of  deceased  "is  not  a 
presumption  of  defendant's  negligence,  but 
one  of  deceased's  freedom  tram  ctHitributory 
ne^gence."  This  case,  in  our  opinion,  does 
not  sustain  af^eUant's  contention. 

In  Sweartngai  v.  Railroad,  221  Mo.  644, 
120  S.  W.  773,  the  petition  charged  that  de- 
ceased was  killed  by  coming  In  ccmtact  with 
sn  iron  post,  charged  to  have  been  placed 
too  close  to  the  bridge  over  which  the  train 
was  passing.  Judge  Fox  said  the  evldoice 
disclosed  that  deceased  left  tbe  fisglne 
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against  0»  protest  of  the  engines  to  enm- 
Ino  a  hot  box  on  tiie  train,  and  that  be 
was  nerar  ttiereafter  seen  aliv&  No  one  saw 
bim  strike  the  post,  or  saw  him  on  the  car. 
or  on  any  of  the  other  nine  cars  be  bad  ts 
cross  in  string  from  the  mglne  to  readi  the 
car  with  a  hot  box.  It  was  not  shown  that 
there  was  a  ladder  on  tiie  side  of  the  car; 
that  some  of  the  cars  had  ladders  and  others 
did  not.  Deceased  was  found  with  a  Iwoben 
skull  lying  five  or  six  feet  from  the  track 
near  the  bridge.  PlalntUTs  theory  of  the 
case  was  that  deceased  was  on  tbe  side  lad- 
der of  a  car,  and  was  knocked  off  by  the 
iron  post  above  mentioned.  Before  plaintiff 
could  recover,  It  was  necessary  to  have  the 
jnrr  draw  the  inference,  without  evlduice 
to  sui^ort  it,  that  tliere  w^s  a  side  ladder 
on  the  car.  The  Jury  would  then  have  been 
required  to  draw  another  inference  from  the 
previous  Inference  not  based  on  proven  facts 
that  deceased  was  standing  on  the  side  lad- 
der of  a  car,  and  to  draw  the  further  Infer- 
ence that  his  head  extended  t^r  »iou^ 
from  said  car  to  be  struck  by  the  post,  and 
that  it  was  so  struck.  The  trial  court,  after 
bearing  the  evidence,  directed  a  vordict  In 
favor  of  defendant,  and  Its  ruling  was  sus- 
tained by  this  court  It  would  serve  no 
good  purpose  to  extend  tbla  opinion  by  dis- 
cussing presmnptitms,  inferences,  etc  TtM 
facts  heretofore  set  out  are  (dearly  different 
from  th<»e  In  the  Swearingen  case,  and 
should  be  disposed  of  ai  differ»t  principles 
of  law. 

After  carefully  reading  and  fully  consider- 
ing all  the  cases  cited  by  aK>dIant.  we  are 
not  persuaded  that  Ud«  court  would  be  Justi- 
fied, tmder  the  facts  aforesaid,  in  bolding 
that  Oie  trial  comt  should  have  sustained  do- 
fendant^s  demurrer  to  the  evldoice.  Aside 
frtHtt  antborlty,  and  considered  upon  prlnd- 
plev  we  are  satisfied  from  tbe  facts  before 
us  that  the  trial  court  committed  no  error 
In  overruling  the  demurrer  to  the  evidence. 
On  the  other  hand,  we  are  confldoit  that 
the  decided  weight  of  authority  sustains 
the  conclusions  heretofore  reached.  Seme 
of  tbe  cases  so  holding  are  as  follows :  Soe- 
der  V.  Railway  Co.,  100  Mo.  673,  18  S.  W. 
714,  18  Am.  St.  Biep.  724;  Hatdiett  r.  U. 
Rys.  Co.  of  St.  Louis,  176  S.  W.  878 ;  Choc- 
taw, Oklahoma,  etc.,  R.  R.  Co.  v.  Md>ad^ 
191  n.  S.  64,  24  Sup.  Ct.  24,  48  L.  Bd.  96; 
Philadelphia  &  B.  By.  Co.  t.  Marland,  239 
Fed.  loc.  'dt  4,  162  O.  0.  A.  61,  and  fol- 
lowing: Fordham  v.  Gouvemeur  Village. 
160  N.  Y.  641,  56  N.  E.  290;  C.  &  O.  B|y. 
Co.  V.  Cowley,  166  Fed.  283,  92  a  a  A.  201. 

The  above  cases  are  very  similar  to  the 
one  at  bar,  in  respect  to  the  facts  as  well  as 
tbe  prindples  of  law  involved.  They  are 
based  upm  sound  reasoning  and  fully  sus- 
tain tbe  actifm  of  the  trial  court  in  oveF* 
ruling  appellant's  demurrer  to  the  evldenca 
As  other  questions  are  presented  for  our 
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conrideratioo,  and  u  the  opinion,  In  deal- 
ing with  the  facts,  has  betxHoe  somewhat 
lenethf.  we  deem  It  advlaahle  to  reCraln 
from  making  qnotatlons  from  the  above 
cases.  "We  will  say,  however,  In  passing, 
that  eadi  case  is  well  ccmaldered,  and  that 
the  principles  of  law  annomiced  therein 
meet  with  oar  approval.  We  accordlnj^ 
hold  that  the  ooort  below  committed  no 
OTTor  in  overmUng  defendant's  demurrer  to 
the  evld^ce. 

[I]  4.  The  trial  court  la  diarged  with 
error  in  permitting  plalntUTs  witnesses  to 
testify  that  cars  on  other  -oecasl<ms  swayed 
at  the  Mulberry  street  crossing. 

We  have  examined  tbe  authorities  cited 
by  appellant  in  support  ot  this  contention, 
and  find  that  they  were  cwisldering  an  en- 
tirely diflerrat  state  of  focts  from  those 
shown  in  this-  case.  Vor  Instance,  in  Holze- 
mer  v.  Met  St.  By.  Co.,  261  Mo.  loc.  clt  410, 
169  S.  W.  lO:^  and  Biggs  v.  Railroad,  216 
Mo.  304,  115  S.  W.  969,  independent  ezperl- 
ments  were  attempted  to  be  showo,  and  th^ 
were  objected  to  because  the  causal  condi- 
tions were  not  the  same.  In  this  case  de- 
foidant's  witnesses  dalmed  the  Mulberry 
street  crossing  was  In  good  shape,  that  no 
part  of  the  track  was  gonCr  and  that  the 
ground  nndemeath  the  track  was  not  soft, 
etc  In  other  words,  defendant's  witnesses 
claimed  there  was  no  sagging  or  dipping  of 
cars  an  they  passed  over  this  crossing. 
PlaintlfTs  witnesses  were  not  called  upon 
to  testify  aa  to  experiments  or  collateral 
issues,  but  their  testimony  related  to  the 
cimdlllon  of  this  crossing  both  before  and 
after  the  accident.  Thej  teadfled  that  a 
portion  of  the  trade  was  gone,  and  that  the 
gronnd  was  aoCt  unduneath  aald  defects. 
Ibey  followed  It  np  by  ahowing  that  caza 
of  all  kinds,  both  before  and  utter  the  ao- 
cMlent^  sagged  and  dipped,  as  th^  passed 
over  this  defective  portion  of  said  crossing. 
Tbe  car  or  cars  on  which  deceased  was  lo- 
cated were  under  the  control  of  defendant, 
and,  if  any  conditions  existed  which  took 
them  out  of  the  dass  of  cars  testided  to  by 
above  witneasee,  such  evidence  was  open  to 
defoidant  As  the  latter  did  not  avail  it- 
self of  such  proof,  there  Is  no  ground  for  ex- 
clnding  the  evidence  of  plalntlfT  -  covering 
the  same  subject  in  general  terms.  Aside 
from  the  foregoing,  as  plaintiff's  witnesses 
testified  that  a  portion  of  tbe  track  was  gone 
and  the  ground  under  tliat  portion  was  soft, 
etc,  it  would  require  uo  proof  to  show  that 
any  and  all  cam  passing  over  same  would 
Bag  or  dip  to  a  certain  extent.  'She  testi- 
mony, in  our  oplni<m,  was  comi>etent  and 
properly  admitted.  Hatchett  v.  U.  Rys.  Co. 
of  St  Lonls,  176  S.  W.  loc  dt  881 ;  Soeder 
r.  Railway  Co.,  100  Mo.  loc.  cit  678,  13  S. 
W.  714,  18  Am.  St  Rep.  714;  Fordham  v. 
Gouvemenr  Village,  160  N.  X.  loa  dt  648; 
866  M.  S.  28a 


As  Bftld  by  Judge  Blalr  in  die  Hatabett 
Case,  supra,  at  page  881  of  175  S.  W.: 

"Testimony  that  cars  lurched  when  passing 
over  rails  of  sudi  unequal  height  was  hardly 
neeeasary.  It  la  an  Inevitable  infarenee  from 
the  condition  shown.  The  objeetien  to  tbe  ad- 
mission of  evidence  of  the  bad  condition  of 
tlie  track  Is  obvioaaly  ontenaUe." 

'  We  hold  that  tiie  foregoing  ecmtention  la 
without  merit 

[7]  B.  InatmcdoD  A,  given  at  flie  instance 
of  plaintut,  la  aaaaUed  1^  appellant,  but 
upon  a  careful  condderatlon  of  same  ve 
are  sattsaed  that  It  Is  not  obnoxtona  to  the 
crltldanis  levied  against  it  On  the  con- 
trary, In  Tiew  of  the  eondnslmiB  lieretitfitnv 
reached,  ve  ttiink  said  Instructlm  property 
declared  the  law,  and  Is  to  some  «tent 
more  favonUe  to  defendant  than  tbe  latter 
was  entitled  to  under  the  evidence  In'  the 
case.  It  Is  dalmed  that  the  Instruction  is 
defective  because  it  did  not  require  the  jury 
to  find  ttiat  tbe  oar  oa.  which  daoeased  was 
riding  violflntly  dipped,  aonECd,  etc.  Ibe 
instruction  was  good  without  the  use  of  the 
word  "violently^  under  the  facts  of  this 
case.  The  jury  was  required  to  find  that 
the  croealng  was  defective,  and  ttiat  de- 
ffenduit  ms  gnlity  of  negllgeneg  in  main- 
taining It  In  this  omdltion.  The  Jniy  ms 
also  raqnirad  to  find  that  daeeaaed  vaa 
thrown  from  the  car  and  injured  by  reaacm 
of  defmdant^B  negUgenee  afoceaald.  If  the 
cars  and  tnuA  were  In  good  condition,  and 
deceased  had  beai  thrown  from  the  train 
on  account  of  the  jeritlng  of  the  cui  by  tbe 
engineer  In  the  managemoit  of  the  train, 
then,  In  order  to  boUL  the  company  tor  the 
engineer's  personal  uegUgoice  It  would  have 
to  appear  that  It  waa  a  violent  Jerk,  and 
not  audi  aa  was  Incident  to  tbe  ordinary 
and  usual  operation  of  trains.  Tbe  eases 
of  Hedrldic  v.  Bailwar  Ca,  186  Ma  IM. 
98  S.  W.  268,  6  Ann.  Cas.  783,  Patrum  v. 
Railroad.  2S8  Mo.  109,  168  8.  W.  622,  and 
Wampler  v.  Railroad,  269  Mo.  464,  100  S. 
W.  908,  dted  by  appellant  wwe  cases  of 
this  diaracter  and  Illustrate  the  diatlncticm 
Jbetween  that  dass  of  cases  uid  the  one  at 
bar. 

[I]  6.  Brror  is  asrigned  on  aoconnt  ot  the 
aeti<m  of  the  trial  court  In  giving  jdaintUCs 
Instmctlou  B,  relating  to  tbe  aaaomption  ot 
risk  on  the  part  of  deceased.  Appellant's 
criticism  ctf.thls  Instructlcai  is  set  out  in  its 
brief  as  follows: 

"(1)  It  measures  the  care  of  the  plaintiff  by 
that  of  an  ordinarily  careful  and  prudent  per- 
son of  his  experience  and  capacity,  and  that 
is  not  tbe  law;  the  test  of  care  ia  that  wbidi 
an  ordinarily  careful  and  prudent  person  would 
exercise,  not  what  an  ordinarily  careful  and 
prudent  person  of  plaintllFB  experience  and 
capacity  might  have  exercised." 

Even  if  it  be  conceded  that  instruction  B 
as  given  la  subject  to  above  crltldam,  we  are 
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at  a  losa  to  rmderatand  bow  app^ant  could 
hare  been  Injured  tba^by,  because  it  im- 
posed upon  deceased,  od  account  of  his  ex- 
perience, a  higgler  degree  o£  care  than  tbat 
imposed  by  'law  on  employees  geperally. 
Plaintiff's  evidence  disclosed  that  deceased 
was  an  experienced  switchman  and  bad 
acted  In  that  capad^  tat  years.  Appellant, 
at  page  37  of  ita  brief,  In  dlBCOSBliig  Qm  evi- 
dence, says: 

"It  most  be  remembered  tbat  tb«  deceased 
was  an  axperienced  railroad  man." 

Hie  plaintiff,  in  her  testimony,  corrobo- 
rates defendant's  statement  supra  in  respect 
jo  deceased  being  an  experienced  railroad 
man.  It  stands  as  an  nndiiQHited  fact  in  the 
case.  The  Instruction  exacted  of  deceased  a 
higher  degree  of  care  on  account  of  hia  ex- 
perioice  than  the  law  imposed.  If  the  plain- 
tiff nw  fit  to  carry  this  additional  burdeo 
mmecessarlly,  we  are  not  Impressed  with 
ttie  contentiott  tbat  It  should  afford  defend- 
ant a  ground  for  the  reversal  of  the  cause. 
The  instruction  la  correct  In  every  other  re- 
spect and,  as  given,  under  the  drcnmstances 
of  the  case,  affords  no  ground  tor  reversal. 
Seaboard  Air  Une  v.  Hcnton,  28S  U.  S.  tt2, 
84  Supk  Ot  68B.  S8  L.  Ed.  1002,  L.  B.  A. 
18150,  1.  Azm.  Gas.  lAlfiB,  475. 

[t]  7.  Tbe  crltldsm  of  respondents  In- 
■tmctioa  O  Is  without  merit  and  overmled. 

[1t,t1]  8l  Annllaiit  otmtaids  that  ^aln> 
tifTs  Instruction  F,  relating  to  the  assess- 
ment of  damages,  la  emmeous.  That  por- 
tion of  above  instruction  complained  ot  by 
an^ellant  reads  as  ftdlows: 

"The  court  instructs  the  jury  that,  if  your 
verdict  is  for  plaintiff  and  the  jury  shall  find 
and  believe  from  the  evidence  that  decedent, 
Arthur  Ob  Bortdi,  was  at  all  the  times  refer- 
red to  In  evidence  in  the .  exerdse  of  ordinary 
care  for  his  own  safety,  then  the  jury  will  fix 
the  damages  at  saeh  sum  as  tbe  Jury  shall  find 
and  believe  from  the  evidence  will  fairly  and 
reasonably  represent  the  present  cash  valae 
of  such  pecuniary  advantages  and  assistance  as 
the  jury  shall  fisd  aod  believe  from  the  evidence 
the  wife,  Clara  Grace  Burtch,  would  have  re- 
ceived, if  any,  from  said  decedent  daring  his 
lifetime,  had  he  Uved,  ana  such  farther  sum  as 
the  jury  shall  find  and  believe  from  the  evi- 
dence will  fairly  and  reasonably  represent  the 
present  cash  value  of  such  pecuniary  advan- 
tages and  assistance  as  the  jury  shall  find  and 
believe  from  tbe  evidence  tbe  child.  Marietta 
Jane  Burtch,  would  have  received  from  her 
father  during  her  minority  bad  he  Uved  during 
such  time,  and  in  fixing  such  damages  and  ar- 
riving at  tbe  present  cash  value  thereof  the 
jury  wUl  take  into  consideration  the  age,  prob- 
aUe  expectancy  in  life,  health,  physiol  condi- 
tion, habits,  and  earning  power  of  decedent, 
Arthur  C.  Burtch,  the  age  and  probable  expect- 
ancy of  his  wife,  Clara  Grace  Burtch,  and  the 
age  of  the  said  child,  Marietta  Jane  Burtch,  and 
such  pecuniary  assistance  as  you  shall  find  and 
believe  from  the  evidence  he  would  have  given 
bis  wife.  Clara  Grace  Burtch,  daring  his  lifO, 


had  ha  lived,  and  the  said  child.  Marietta  Jue 
Bnrtch,  durbg  her  minority,  had  be  Uved,  and 
the  jury  will  take  into  condderation  sadi  rea- 
sonable rates  of  interest  as  the  jury  shall  find 
and  believe  from  the  evidence  that  persons  of 
the  age  and  experience  of  said  wife  and  child 
mi^ht  reasonably  be  exi)ected  to  derive  from 
the  investment  of  the  money  so  awarded,  if 
any,  in  reasonably  safe  securities;  and  your 
whole  aiDord  cannot  eweoed  tha  preaent  eoth 
valM  of  ths  octaol  peouniarv  Ids*,  if  oav,  stu- 
tained  by  »aid  loife  and  tMId,  m  herein  eel 
out,  end  the  entire  eteard,  if  ««tr,  'mmt  bo 
atated  in  one  whole  sum."    (Italics  ours.) 

We  are  of  the  (pinion  that  the  above  in- 
struction is  well  within  the  law  as  detdared 
in  Chesapeake  ft  Ohio  B.  B.  Oo.  t.  E^,  211 
n.  S.  486,  36  Sup.  Ot  630,  60  I*  Ed.  lUT,  U 
R.  Af  1917F,  367.  It  eleariy  appears  from 
the  i  tall  died  portion  of  said  instrucdon  at 
the  condualcm,  as  w^  as  other  pwtlons  of 
sam^  that  the  Jury  was  not  authorized  to 
allow  a  recovery  for  loss  of  society,  counsel, 
advice,  ctmipanloushlp,  etc.  According  to  our 
conc^tlon  of  the  law,  said  instmctlon  was 
not  Improper  as  given.  If  counsel  for  ap- 
pellant, at  the  trial  of  the  case,  were  fearful 
that  the  jury  might  not  be  properly  Infcmn- 
ed  as  to  when  plalntifTa  dau^ter  would  be 
expected  to  reach  her  majority,  or  If  counsel 
thought  said  Instruction  was  misleading  or 
might  be  misunderstood  by  the  jury  in  any 
other  respect.  It  was  their  duty  to  offer  an 
Instruction  embodying  their  own  views.  In 
order  that  the  trial  court  might  be  given  an 
oi^rtnnity  to  modify  said  instmction  in  ac- 
cordance thoewllli.  Having  failed  to  do  so, 
they  are  not  entitled  to  be  heard  on  sudi  mat- 
ters In  this  court  Hoover  T.  St  lionls  Electric 
Terminal  I^.  Co.,  227  &  W.  77,  but  not  yet 
{oflkdally] reported;  Hurlburt  t. Bush, 224 S. 
W.  328;  Morton  t.  S.  W.  TA.  ft  Tel.  Oo.,  217 
S.  W.  loc.  dt  886;  State  ex  rel.  TI.  Bys.  Oo. 
r.  Reynolds,  257  Mo.  loc.  dt  88,  166  8.  W. 
729;  Powell  V.  Railroad,  265  Mo.  loc.  dt 
463,  454,  164  S.  W.  628 ;  King  t.  St  IiOnls, 
2S0  Mo.  loc.  dt  614,  167  S.  W.  488;  Norrls 
T.  Railroad,  289  Mo.  loc.  dt  717,  144  S.  W. 
78S ;  WaddflU  v.  Railroad,  213  Mo.  loc.  dt 
18,  18,  20,  111  S.  W.  542;  Smith  r.  Fordyce, 
190  Mo.  loc.  dt  80^  88  S.  W.  679;  Mlntsr  t. 
Bradstreet  Co.,  174  Ma  loc.  dt  482,  73  3. 
W.  668 ;  Browning  t.  Railway  Oo.,  124  Mo. 
loa  cit  71,  72,  27  S.  W.  644;  Cook  v.  Olty  of 
St  Joseph  (App.)  220  S.  W.  loc.  dt  694; 
LoulsvUle  ft  N.  R.  Co.  v.  Hf^loway,  246  U. 
S.  525,  38  Sup.  Ct  879,  62  L.  Ed.  867. 

[12,13]  9.  It  Is  contended  by  appellant  that 
its  Instruction  numbowd  8  should  have  been 
given.  This  instruction  was  proprarly  refus- 
ed for  several  reasons:  (1)  Because  it  Is 
purely  a  comment  on  the  evidence  in  the 
case;  (2)  because  it  Edngled  out  a  part  of 
the  evidence  and  undertook  to  have  the  Jury 
consider  the  legal  effect  of  same  to  the  ei- 
duslon  of  the  r«aainder;  (3)  because  the 
court  at  the  Instance  of  defendant  bad  given 
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to  the  jnry  Instruction  5,  corerlng  the  some 
subject,  and  which  defendant  was  not  en- 
titled to  have  glTed  for  the  zeasons  above 
Indicated. 

[14]  10.  It  Is  finally  contended  by  appel- 
lant that  the  verdict  herein  for  $1&,000  is 
eicesalve.  Cusee  of  this  character,  based 
upon  pecuniary  loss,  should  not  be  con- 
founded with  ordinary  actions  under  the 
state  law  InTf^vlhg  the  loss  of  an  arm,  a  leg, 
etc  Each  case  under  the  federal  Employers* 
IJabiUty  Act  (U.  S.  Comp  St  If  8657-8665) 
must  depend  largely  upon  the  facts  presented 
at  the  trial  in  fixing  the  pecuniary  loss  sua- 
talned.  We  have  carefully  read  the  record, 
as  well  as  brl^s  of  counsel  herein,  and  have 
reached  the  conclusion  that  the  verdict  in 
this  cause  is  excessive  to  the  extent  of. 
$3,000. 

This  case  was  well  tried  by  counsel  for  the 
respective  partiee  as  well  as  the  court.  It 
has  been  ably  argued  and  fully  briefed  in 
this  court  After  a  thorough  consideration 
(it  all  the  matters  Involved,  we  do  not  find 
that  any  error  was  committed  by  the  trial 
mart  of  which  appellant  can  justly  com- 
plain, except  as  to  the  amount  of  damages 
awarded.  If  the  plalntitT,  within  15  days 
after  the  filing  of  this  opinion,  shall  enter  a 
remittitur  herein  of  $3,000  as  of  the  date  of 
the  Judgment  below,  the  cause  shall  stand 
afflrmed;  otberwlae  to  stand  reversed  and 
remanded  for  a  new  triaL 

WHITE,  C,  concurs. 
HOZLBT,  C,  not  sitting. 

FEB  CUBIAM.  Tbe  foregoing  <^^<m  of 
RAXIiBT,  C,  Is  her^y  adopted  as  the  oifla- 
laa  of  tbe  court 

WOODSON  and  BLDBB,  JJ.,  concur. 

HIGBB^  J.,  concurs  in  this  opinion  and 
in  paragraph  1  of  the  opinion  of  OBAYES,  J. 

DATID  E.  BIiAIB,  J.*  concurs  In  para- 
graph 10,  but  dissents  from  the  result 

JAMES  T.  BIAIB,  C.  J.,  and  OiBAVES 
and  WALKER,  JJ,,  dissent  from  paragraph 
10  of  this  <^int<Hi;  Q'RA.TBS,  J.,  in  a  sepa- 
rate oplnicm. 

GBAVBS.  J.  (dissenting  in  part).  Tbe  evi- 
dence tends  to  show  a  negligent  construction 
of  the  railroad  and  street  car  crossing  at 
Mulberry  street,  and  this  became  a  Jury 
question.  Whether  or  not  there  has  been  a 
causal  connection  between  this  negligence 
(found  by  the  Jury)  and  the  death  of  plain- 
tiiFe  hDsband  is  the  real  question.  That 
cars  swayed  as  they  passed  over  this  de- 
fective crossing  is  shown.  That  such  sway-i 
ing  of  the  cars  might  have  occasioned  the 
fall  of  deceased  from  the  car  is  an  inference 
wUdi  mi^t  be  legitimately  drawn  fr<Hn  the 
&ctB,  provided  it  Is  shown  by  proven  facts 
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that  deceaied  fell  at  or  about  this  p^^ute. 
There  are  facts  in  evidence  tending  to  show 
that  deceased  had,  struggled  between  two 
cars  after  his  fall.  There  is  also  some  evi- 
dence tending  to  show  that  the  body,  wfai<^ 
was  found  at  Hickory,  one  block  to  tlie  west 
had  been  dragged  for  some  distance.  The 
heavy  markings  Indicating  a  dragging  of  the 
body  appeared  at  a  switcb  between  Mulber- 
ry and  Hickory  streets,  but  there  is  evidence 
that  there  were  slight  markings  and  a  trace 
of  hair  and  blood  within  18  or  20  feet  of  the 
crossing  at  Mulberry  street  When  we  con- 
sld^  the  evidence  of  the  stru^e  between 
the  cars,  and  this  evid^ce  as  to  what  was 
found  18  or  20  feet  west  of  the  crossing,  it 
Is  not  an  unreasonable  inference  that  the 
fall  from  the  car  was  at  the  crossing.  .The 
evidence  therefore  made  a  case  for  the  jury. 

II.  I  agree  that  there  should  be  a  remit- 
titur, but  think  it  should  be  cut  to  $10,000, 
for  the  reasons  assigned  in'  my  dissenting 
opinion  in  Midwest  Nat  Bank  &  Trust  Co. 
V.  Davis,  233  S.  W.  loc.  dt  412.  If  we  have 
the  right  to  scale  down  excessive  verdicts 
(as  we  have  ruled),  then  we  can  bring  them 
down  to  the  level  of  the  statutory  public 
policy  of  the  state.  This  discretion  of  scal- 
ing verdicts  (long  ruled  by  this  court)  is  not 
a  matter  for  federal  interference,  but  a  mat- 
ter for  this  court  as  the  final  forum  in 
cases  submitted  to  our  Jurisdiction. 


TRACY  V.  ALDRICH.   <Ne.  22I6S.) 

(Soprenie  Conrt  of  HIssouri,  Division  No.  1. 
Dec  19, 1921.) 

1.  Frauds,  ttatata  of  «=>I06(2)— Land  contract 
must  same  parties,  describe  land,  and  state 
price. 

A  contract  to  sell  land  ia  not  sufficient  ua 
der  the  statute,  unless  it  names  the  parties,  de- 
seribes  tht  land,  and  states  tbe  consideration 
or  price.    (Per  Woodson  and  Elder,  JJ.) 

2.  Frauds,  statute  of  ^=:»l  10(1)— Description 
lufflclent  If  land  can  be  readily  ascertained. 

It  tbe  identity  of  the  land  being  sold  by 
the  contract  can  be  readily  ascertained  from 
reference  thereto  in  the  contract,  the  contract 
is  sufficient  under  the  statute.  (Per  Woodson 
and  Elder,  JJ.) 

3.  Frauds,  statute  of  9s»l(2  —  Reference  ts 
price  from  which  amount  oan  ba  readily  com- 
linted  snfiloient. 

If  the  price  to  be  paid  for  the  land  can  be 

readily  computed  by  tbe  parties  from  reference 
thereto  in  the  contract,  the  contract  ia  suffi- 
cient under  the  statute.  (Per  Woodson  and  El- 
der, JJ.) 

4.  Frauds,  statute  ef  «3>II0(l)-^Mcripti«n 
nf  land  held  sufflolaat. 

Gontiaet  to  sell  "my  165%-acre  fann  near 
Ooy,  Mo.,  which  I  purchased  from     and  wife," 
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Jleld  to  suffldentlr  describe  land  uDdw  the  stat- 
nte,  since  identi^  of  Und  could  be  axcertained 
from  tbe  oontracL  (Per  WoodMm  and  EBder, 
JJ.) 

5.  Fniids,  statuta  of  «s>ll2— Uad  oaitnwt 
hold  to  sufflcieatly  state  prtoo. 

Purchaser's  contract  to  resell  land  to  vendor 
for  tbe  "money  back  tbat  I  have  paid  on  said 
land,  amount  being  between  $1,900  and  (2,000," 
hekt  to  sufficiently  state  the  price,  since  the  ex- 
act amount  could  be  made  certain  by  computa- 
tion. (Per  Woodson  and  Blder,  JJ.) 

6.  Brokers  «=33l— Caanot  buy  priaolpaFt  prop- 
erty without  principal's  coasent. 

An  agent,  under  a  general  power  to  sell  the 
property  for  Iiis  principal,  whether  a  minimum 
price  is  fixed  or  not,  has  do  right  to  become  the 
purchaser  without  the  express  consent  of  Us 
principal.    (Per  Woodson  and  Elder,  JJ.) 

7.  Contract*  «»I47( I)— Construed  In  aooord- 
anoe  with  object. 

A  contract  will  be  construed  in  accordance 
with  its  object  and  purpoae.  (Per  Woodson  and 

Elder,  JJ.) 

8.  Vendor  and  purchaser  ®=»3(3)— Purchaser's 
coatraot  with  vendor  held  contract  for  resale 
•f  land,  and  not  merely  broker's  contract. 

Where  purchaser,  seeking  to  abandon  con- 
tract after  payment  of  a  portion  of  tbe  pur- 
chase price,  made  contract  with  vendor,  drafted 
by  purchaser's  broker,  luting  that  he  agreed 
to  deposit  deed  at  certain  bank  Cor  vendor,  "and 
upon  sale  of  tbe  farm  by  D  [Iwoker]  m  A. 
[vendor]  I  agree  to  accept  the  money  back  tbat 
I  have  paid  on  said  land,  amount  being  between 
$1,000  and  $2,000,  and  bank  shall  deliver  deed 
to  A.  or  order  and  deliver  my  money  to  me.  A. 
to  care  for  the  farm  till  sold  and  protect  both 
our  interests.  Sale  on  farm  to  be  pushed,  so 
that  all  interested  parties  may  get  their  money 
at  earliest  possible  date"— A«Id  a  contract  of 
pnrdiase  and  aale  of  the  land  to  the  vendor, 
and  not  merely  a  broker's  contract  authorizing 
vendor  to  sell  tbe  land  to  third  party.  (Per 
Woodson  and  Elder,  JJ.) 

9.  Electlea  of  remedies  «b>9— Plaintiff  cannot 
naintalB  twc  antts  against  sane  dafsateat 
upon  ■■ooaristnat  causes  of  aotion  ■rowing 
oMt  ef  sane  transaction. 

A  plaintiff  cannot  maintain  two  soitB  against 
the  same  defendant  upon  inconsistent  causes 
action  growing  out  of  the  same  transaction. 
(Per  Woodson  and  Elder,  JJ.) 

10.  Elflctloa  at  ramsilea  i$.,in  EleoUon  lat 
complete  antll  Judgment. 

The  mere  bringing  of  a  suit  does  not  re- 
trict  plaintiff  to  a  particular  remedy  to  the 
abandonment  of  IncongiBtent  remedy,  but  tbe 
election  is  not  complete  until  one  remedy  is  em- 
bodied in  a  ju^cment.  (Per  Woodson  and  El- 
der, JJ.) 

11.  Election  of  remedies  <=»9>— Commancement 
or  action  for  breach  of  oontract  did  not  pre- 
clude subsequent  action  for  speclflc  perform- 
ance. 

The  mere  commencement  of  suit  for  breach 
of  contract  did  not  preclude  purdiaser  from 
bringing  subeeguent  action  against  vendor's  suc- 


cessor for  specific  performance;  tlie  election  of 
remedies  not  being  complete  tmtil  tbe  rendi- 
tion of  judgment.  (Per*  Woodson  and  Elder, 
JJ.) 

Appeal  from  <arcult  Oonrt,  Jasper  Gonn- 

ty;  Grant  Einerson,  Judge. 

Action  by  L.  li.  Tracy  against  Mrs.  J.  E. 
Aldrich.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

A.  B.  Dnnn,  of  Neoaho,  for  aK>eUant 
O.  B.  Puckett,  at  PinerlUe,  and  B.  A.*Pear- 
«m,  of  JopUn,  far  reapondent 

BROWN,  0.  EJectmait  to  recover  about 
127H  acres  of  land  according  to  the  govern-, 
ment  survey  In  McDonald  county.  Tbe  peti- 
tion, filed  July  17, 1919,  Is  conventional.  The 
ouster  is  laid  as  of  April  21,  1QX9,  the  dam- 
ages at  $500,  and  tbe  moutbly  i^ts  and 
profits  at  $50. 

The  answer  contains  a  general  denial,  and 
pleads  a  written  agreement  dated  Decembw 
2, 1918,  signed  by  one  0.  W.  Hodgetts,  then  the 
owner  in  fee,  to  s^  said  land  to  defendant, 
and  tbat  under  said  agreement  sold  Hodgetts 
put  defendant  in  possession,  and  recdved 
from  her  as  a  pert  of  the  purchase  price  Qie 
sum  of  $165,  and  made,  at  great  expense  to 
herself,  valuable  and  lasting  improvements 
on  the  premises,  and  aska  specific  i>erform- 
ance.  It  also  states  tbat  said  contract  was, 
on  the  day  after  its  execution,  duly  recorded, 
and  that  the  plaintiff  purcb^sed.  If  at  all, 
with  actual  notice  thoreof.  The  answer  Is 
of  considerable  length,  and  its  arennents  will 
be  further  noticed  as  necessary. 

The  i^alntUC  d^urred  on  the  loUowlng 

(1)  Tbat  It  '^oea  not  atate  facta  nafBdent 

to  constitnte  a  defense,"  and  (2)  "that  the  con- 
tract pleaded  is  void  upon  Its  face  as  being  a 
unilateral  contract  and  also  under  the  statute  of 
frauds,  and  is  not  a  suffidmt  nor  binding  eon- 
tract  thereunder." 

The  court  overruled  the  demurrer,  and 
plaintiff  filnl  his  reply  as  follows : 

"Now  comes  plaintiff,  and  for  reply  to  defend- 
ant's amended  answer  denies  each  and  every 
allegation  of  new  matter  therein  contained. 

"For  further  reply  plaintiff  states  tbat  de- 
fendant is  estopped  to  '"p*"tfi"  tbe  defense  hi 
tbe  new  matter  in  said  answer  contained,  for 
that  heretofore,  on  March  15,  1919,  said  de- 
fendant filed  her  action  in  the  circuit  court  of 
McDonald  county,  Mo.,  which  action  Is  still 
pending,  for  the  recovery  of  damages  in  the 
sum  of  $1,960  for  alleged  breach  of  tbe  contract 
set  op  in  this  answer,  which  she  asks  here  to 
be  specifically  enforceid;  tbat  the  positions  of 
defendant  are  Inconristent  and  repugnant,  and 
by  her  declaration  of  her  remedy  in  damages  as 
aforesaid  she  Is  ao  estopped  to  maintain  said 
defense." 

Tbe  contract  mentioned  In  and  filed  wltli 
tbe  defendant's  answer  is  as  follows: 
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**Iik  eoDBideTatioB  of  In  hand  paid,  the 
receipt  of  which  Is  hereby  admowledged,  I 
hereby  agree  to  deposit  at  once  a  deed  to  jaj 
165%-acre  farm  near  Coy,  Mo.,  which  I  pur- 
chased from  J.  K.  Aldrich  and  wife.  Deed  to 
be  placed  in  the  State  Bank  of  Anderson  for 
Mrs.  J.  B.  Aldrich  and  open  sale  of  the  farm 
by  B.  8.  Dmm  or  Mrs.  Aldiieh  I  agree  to  ac- 
cept the  Boney  bwrk  that  I  hav*  paid  on  said 
land,  amoont  being  between  $1,900  and  92,000; 
and  Bank  of  Anderson  shall  deliver  deed  to  Mrs. 
Aldrich  or  order  and  deliver  my  money  to  me. 
Mrs.  Aldrich  to  care  for  the  farm  till  sold  and 
protect  both  oar  interests.  Sale  on  farm  to 
be  poshed,  so  that  all  interested  parties  may 
get  theii  money  at  earliest  poarible  date.** 

It  waa  sworn  to  by  tS»  parties  and  Anly 
filed  and  recorded. 

The  coart,  after  hearing  the  evidence,  ren- 
dered Judgment  for  the  plaintiff  for  the  poe- 
session  of  the  premises,  with  damages  for  the 
taking  and  detenticm  thereof  In  the  amount 
of  f  110,  and  assessed  the  value  of  the  month- 
ly rents  and.  profits  at  $30  per  month,  to- 
gether with  the  costs.  At  the  hearing  it  was 
agreed  that  C-  W.  Hodgetts  and  wife,  by  deed 
dated  April  21,  1919,  conveyed  the  land  la 
controversy  to  ^alntlff;  that  defraidant,  Mrs. 
Aldrldi,  In  February,  1919,  said  to  a  prospec- 
tive tenant  that  Hodgetts  turned  the  farm 
back  to  her  to  have  until  she  and  Dunn  could 
Bell  it;  also  that  when  plaintiff  purchased 
the  place  he  knew  there  was  a  contract  be- 
tween Mrs.  Aldrich  and  Hodgetts  under 
which  she  had  possession. 

Mrs.  Aldrich  testified  that  she  bad  lived 
for  eight  years  on  this  farm;  that  Hodgetts 
purdiased  It  In  April,  1918,  holding  it  until 
December  2d.  following,  when  he  entered  in- 
to an  arrangement — hece  she  was  Interrupted 
by  an  objection  from  plaintiff  that  the  agree- 
ment was  In  writing  and  would  show  for  It- 
self, which  was  sustained  and  exception  duly 
taken.  Also  objection  was  sustained  to  her 
statement  that  there  was  an  understanding 
between  them  that  she  should  buy  the  plac% 
to  which  exceptions  were  also  duly  saved. 
The  offer  was  then  formally  made  as  f<^owB: 

**We  desire  to  offer  the  testimony  of  this 
witness  to  the  effect  that,  at  the  time  this 
written  contract  was  entered  into,  it  was  the 
understanding  and  agreement  between  the  de- 
fendant and  said  C.  W.  Hodgetts  that  she  was 
to  purchase  the  land  in  question  in  this  suit  and 
the  deed  was  to  be  placed  by  C.  W.  Hodgetts 
in  the  State  Bank  of  Anderson,  and  to  be  de- 
Uvered  to  her  upon  the  payment  of  the  lom  of 
flflOO;  that  she  paid  the  sum  of  $166  on  said 
agreed  purchase  price  to  the  said  O.  W,  Hod- 
getts, and  immediately  moved  upon  the  prem- 
ises and  proceeded  to  occupy  and  take  full  pos- 
Heasion  from  the  date  of  the  contract  up  to  the 
time  of  the  bringing  of  this  suit,  claiming  the 
title  to  said  land  and  making  valuable  improve- 
moits,  with  full  knoiriedge  of  this  plalntifl. 

"The  Coart:  At  to  the  oonsideTation,  if  she 
is  trying  to  contradict  the  consideration  stated 
in  there,  no  one  is  contradicting  her  coniideia- 
tion  here. 
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Pearson:  Her  eonsideratton  waa  a  con- 
sideration for  the  granting  of  the  option  and 
not  for  tbe  purchase  conelderation  of  the  land. 

"The  Court:  I  think  parol  evidence  is  ad- 
missible to  show  what  property  was  intended. 
Of  course,  as  to  the  terms  of  the  contract-- 
what  was  meant  by  the  contract^-the  contract 
speaks  for  itself  and  parol  evidence  is  not 
admissihle  to  rary  or  eontradiet  it. 

"Mv.  Duns:  SKBept" 

She  also  testified  without  objection  that 
she  was  to  make  final  payment  for  the  land 
Id  January,  1020,  and  was  ready  to  carry  out 
the  terms  of  her  contract;  that  the  reason 
she  did  not  pay  him  at  the  time  waa  that  be 
did  not  deposit  the  deed  in  the  bank  as  he 
agreed  to;  that  she  already  had  $165  of  her 
mcmey  invested,  which  she  paid  him  on  De- 
cember 3d  in  cash,  at  his  request,  to  be  ap- 
plied on  the  contract 

When  asked  on  her  cross-examination 
about  her  suit  filed  March  IS,  1919,  against 
Hodgetts  for  damages  for  breach  of  this 
same  contract  by  failure  to  deposit  the  deed 
In  the  State  Bank  of  Anderson  according  to 
its  terms,  the  defendant  objected  on  the 
ground  of  Irrelevancy,  which  objection  was 
overmled  by  the  court,  and  d^endant  except- 
ed. The  record  was  thereupon  Introduced  by 
the  plaintiff  showing  that  such  a  suit  was 
brought  and  was  still  pending.  Exceptions 
were  duly  taken. 

Mr.  Dunn,  a  real  estate  agent,  testified  that 
he  was  called  out  on  the  farm  to  help  Mrs.  Al- 
drich out  In  the  purchase  of  It  When  he  got 
there  he  found  Hodgetts,  who  told  him  he 
had  sent  for  Mrs.  Aldrich  and  wanted  to  dis- 
cuss the  prc^tosiUon  of  turning  the  place  to 
her.  He  had  already  stated  that  they  were 
going  to  abandon  it  to  turn  It  to  her  Lf  they 
could  agree.  His  wife  refused  to  sign  any 
papers,  and  Hodgetts  said  they  would  go  into 
town  and  he  would  Induce  her  to  sign.  Wit- 
ness then  drew  up  the  little  memorandum, 
hoping  it  would  Induce  her  to  sign  the  papers 
to.  help  him  to  get  back  what  he  had  in  the 
property.  Mrs.  Aldrich  was  to  be  the  pur- 
chaser and  return  to  him  the  money  he  actu- 
ally had  in  it  Hodgetts  said  he  wanted  some 
money  to  get  back  home,  and  it  was  agreed 
that  she  would  pay  him  $165  which  she  did. 
It  was  agreed  that  she  should  take  the  place 
as  her  own,  to  do  as  she  pleased,  and  pay  for 
It  by  January,  1920.  Dunn  put  his  own  name 
in  the  agreement  to  get  a  commission  for 
handling  It  for  Mrs.  Aldrich. 

1.  The  parties  have  materially  lightened 
our  labors  in  this  case  by  avoiding  any  con- 
troversy as  to  the  facta  In  evidence,  and  going 
directly  to  the  questions  suggested  by  the  rec- 
ord. Hodgetts  did  not  testify,  nor  did  he 
take  any  part  In  the  trial. 

The  suit  is  In  ejectment  by  plalntlfT,  who 
holds  the  legal  title  with  notice,  thus  stand- 
ing in  the  shoes  of  Hodgetts,  against  the  de- 
fendant who  answers  that  she  Is  In  poesea- 
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Aax  nader  k  contract  of  purdiase  trom  the 
plalntHTg  gtmntor,  o£  which  ahe  asks  spedflc 
patormanca  The  plalnUff  replies  to  this 
with  Qie  plea  of  the  statutes  of  frauds,  re- 
quirlDg  some  note  or  mnQorandum  In  writing 
signed  by  the  person  to  be  diaiged  upon  such 
a  contract  The  contract  Is  before  na,  and 
re^Kind^t  asks  the  court  to  determine 
whether  It  fills  that  statutory  requirement, 
making  no  denial  of  the  truth  of  the  testi- 
mony offered  or  introduced  by  defendant,  but 
tdmply  objecting  to  Its  admissibility. 

[1-S]  We  have  held  In  a  leading  case  (Edly 
T.  Thuey.  143  Mo.  422,  45  S.  W.  300),  review- 
ing our  previous  somewhat  contradictory  ex- 
pressions on  that  subject,  that — 

"The  memorandoiD  being  required  to  be  com- 
plete in  and  of  Itself,  parol  evidence  cannot  be 
admitted  to  piece  out  the  iocomplete  writing  and 
make  it  a  complete  instrument." 

We  also  held  thio- 
ls sudi  ctHitract  **there  are  Ihree  essential 
and  inevitably  necessary  ingredients:  First,  the 

parties;-  second,  the  subject-matter;  third,  the 
consideration  or  price.  Absent  any  one  of  tiiese 
ingredients,  there  is  no  contract"  ■ 

We  also  quoted  with  approval  from  a  dis- 
tinguished auUhor: 

"  'In  all  contracts  of  side,  assignment,  and 
the  like,  the  price  is,  of  course,  a  material  term. 
It  mast  either  be  fixed  by  th«  agreement  itself, 
or  means  must  be  therdn  provided  for  ascer- 
taining it  with  certainty.  la  the  absence  of 
such  provision,  either  stating  it  or  fornishhig 
a  mode  for  fixing  it,  the  agreement  would  be 
plainly  incomplete,  and  could  not  be  enforced; 
that  if  the  contract  is  written,  this  term  must 
appear  in  the  memorandum  or  written  Instru* 
ment'  Pomeray's  Spe&  Perf.  (2d  Bd.)  f  148." 

Following  this  Quotatlim,  we  dted  many 
cases  which  may  be  found  and  examined  by 
reCerehce  to  that  opinion.  We  will  first  in- 
quire whether  this  Instrument  fills  these 
three  indispensable  requirements,  assuming 
that  the  description  of  the  parties  by  nam^  is 
unquestioned.  If  sudi  reference  Is  made  to 
the  subject-matter  of  the  omtract,  that  is, 
the  land,  that  Its  identity  can  be  readily  as- 
certained, and  such  reference  Is  made  to  the 
purchase  price  that  it  may  be  readily  com- 
puted by  the  parties.  It  Is  In  those  respects 
sufSd^t  We  are  thus  brought  to  an  exami- 
nation of  the  allied  contract  in  those  re- 
spects. 

[4]  2.  All  paper  descriptions  of  property, 
either  real  or  personal,  consist  simply  of  In- 
formation by  which  the  thing  Itself  may  be 
found  and  IdentiSed.  If  I  sell  my  farm  In 
McDonald  county  .the  purchaser  may  inquire 
of  the  oldest  Inhabitant  where  it  is,  and  fol- 
low the  road  until  he  comes  to  It,  and  go  In 
and  stand  upon  It,  and  be  In  possession.  If 
I  sell  the  bay  horse  in  my  stalile,  he  may  go 
in  and  lead  It  out  and  feel  that  It  Is  his  own 
possessiwt.  If  I  describe  the  farm  by  metes 
and  bounds  from  a  stake,  or  by  the  subdlvi- 


s]<m8  of  the  government  marvey,  he  may  need 
a  surveyor  to  asidst  talm  In  finding  tbe  stake 
or  the  monuments  of  Qie  govemm^t  surrey, 
but  the  maxim  that  all  things  are  certain 
that  can  be  made  certain  encoorageg  him  in 
his  quest  until  it  ripens  Into  a  simple  fact — 
the  thing  itself.  The  description  in  this  coa- 
tract  "my  165  %-acre  farm  near  Cvy*  Mo., 
which  I  purchased  frtnn  J.  B.  Aldrich  and 
wife,"  contains  still  more  of  the  elemoits 
whtdt  lead  to  certainty,  and  we  cannot  un- 
derstand the  respondent's  challenge  to  its 
sufficiency  without  explanation,  whidt  he  has 
failed  to  give  us.  We  must  therefore  hold 
that  the  description  is  sufficient. 

[i]  8.  Another  obJectioD  is  that  the  price 
is  not  stated.  The  provision  in  tiiat  req^ect 
is  as  follows: 

"I  agree  to  accept  the  money  back  that  I  have 
paid  on  said  land,  amount  being  between  ^1,- 
900  and  |2,000l" 

As  the  m<mey  paid  had  all  passed  between 
Hodgetts  and  Mrs.  Aldncli,  the  exact  amoont 
could  be  made  certain  simply  by  comptita- 
tloii.  We  think  the  statement  of  Che  consid- 
eration was  amply  sufflctent  as  to  amount. 

4.  Tb9  Interpretation  of  the  contract  so  as 
to  arrive  at  the  true  intent  and  meaninff  of 
the  parties  is  a  much  ^  more  difficult  task. 
While  it  was  written  by  an  agent  who  testi- 
fied that  when  writing  It  his  mind  wandered 
from  bis  duty  to  his  dient  In  the  quest  tor  a 
fee  from  her  as  a  real  estate  broker,  thus  ac- 
counting for  the  insertion  of  his  own  name, 
the  intent  of  the  parties  la  involved  by  its 
terms  In  but  little  obscurity.  That  we  may 
have  It  hBtore  us  for  the  purpose  of  the  in- 
quiry we  wlU  repeat  its  very  words  and  fig- 
ures: 

"12-2-1918.  In  consideration  of  ^.00  in 
hand  paid,  the  receipt  of  which  is  hereby  ac- 
knowledge I  hereby  agree  to  deposit  at  once 
a  deed  to  my  165H->cre  farm  near  Coy,  Mb.. 
which  I  pnpdiased  from  J.  B.  Aldrich  and  wife. 
Deed  to  be  placed  in  the  State  Bank  of  Ander- 
son for  Mrs.  J.  B.  Aldrich  and  upon  sale  of  the 
(arm  by  B.  S.  Dunn  or  Mrs.  Aldrich  I  agree  to 
accept  the  money  back  that  I  have  paid  on  said 
land,  amount  being  between  $1,900  and  $2,000, 
and  Bank  of  Anderson  shall  deliver  deed  to 
Mrs.  Aldrich  or  order  and  deliver  my  money 
to  me.  Mrs.  Aldrich  to  care  for  the  farm  tin 
sold,  and  protect  both  our  interests.  Sale  on 
farm  to  be  pushed,  so  that  all  interested  par- 
ties may  get  their  money  at  earliest  possible 
date." 

[I]  Before  proceeding  to  analyse  this,  we 
will  say  that  no  principle  is  better  settled 
than  that  the  agent,  under  a  general  power 
to  sell  the  property  of  his  princn?sl,  whether 
a  minimum  price  is  fixed  or  not  has  no  right 
to  become  the  purciutsw  without  the  express 
consent  of  his  prlndpal.  The  law  does  not 
tolerate  the  mixing  by  the  trustee  of  his 
own  interest  with  the  interest  of  his  princi- 
paL  It  is  this  prlncii^e  which  the  respondent 
is  invoking  here.    Be  cites  the  followiuff 
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coses  wltliout  otberwlse  Indicating  their  ap- 
^cfltlon  to  the  facts  before  tu.  Colbert  v. 
SbeiAierd,  89  Va.  401, 16  S.  £}.  248 ;  DaveDport 
T.  Oasey,  222  S.  W.  TBI.  Neither  of  these  cas- 
es reach  the  -real  question  here,  which  is 
whether  It  Is  the  Intmtlon  of  the  parties,  as 
indicated  by  the  words  of  this  particular  con- 
tract, that  the  appellant  became,  either  con- 
ditionally or  uncondttlonall;,  the  purchaser 
vl  this  property  at  the  price  named,  whldi 
is  practically  conceded  In  the  record  to  have 
•moooted  to  $1,960. 

[7]  Before  proceeding  with  the  analysis  of 
tbe  loatrument,  we  will  advert  to  a  rule  which 
tmderlies  all  construction,  whether  of  written 
CDDtncts  or  legislative  acts,  and  without  the 
application  of  which  their  words  are,  in  most 
cases,  practically  meaningless.  We  must  a»- 
ca-taln  what  they  are  about;  that  Is  to  say, 
tbeir  object  and  purpose.  This  rule  Is  ex- 
pressed In  various  ways  by  the  coiurts  in  a 
multitude  of  cases.  Quoting  from  the  sylla- 
bos  of  the  oi^nion  of  Mr.  Justice  Bradley  of 
tbe  Saproue  Court  of  the  United  States,  in 
Canal  Co.  v.  Bill,  15  Wall.  &4,  21  L.  Ed.  64. 
wUch  lucidly  states  the  doctrine: 

-The  state  of  things  and  surrounding  drcum- 
itiDces  to  wldch  an  agreement  is  made  will  be 
looked  at  as  a  means  of  throwicg  light  npon  Ita 
meaning,  espedaDy  for  the  purpose  of  ascer- 
tiining  what  is  Its  trae  sabject-matter." 

That  is  an  interesting  case  on  tills  Ques- 
tion, as  the  amount  of  water  clearly  contem- 
plated by  the  parties  as  shown  by  the  ev- 
idence was  permitted  to  control  the  aperture 
through  which  it  was  to  be  talten  as  describ- 
ed in  the  lease.  In  Davis  &  Rankin  v.  Hen- 
drix  et  al.,  09  Mo.  App.  444.  the  question  was 
whether  a  contract  signed  by  a  large  number 
ot  persona  whose  undertaking  was  Joint  in 
form  was  several  in  fact.  The  court,  throng 
Judge  Elliscni,  stated  the  Issue  as  follows: 

"The  question  for  decision  is:  Is  this  con- 
tract Joint  or  is  it  several,  as  respects  tbe  ques- 
tion of  liability  for  the  amouata  of  money  sub- 
scribed? If  it  is  joint,  the  judgment  must  be 
reversed.  If  It  is  several.  It  mnst  be  affirmed." 

On  this  question  he  said,  quoting  from 
DweUey  v.  DweUey.  143  Mass.  009,  10  N.  E. 
468: 

"In  the  construction  of  contracts,  the  court 
will  look  at  all  tbe  circumstances  of  the  case, 
tbe  satare  of  the  property,  the  occupation  and 
relation  of  tbe  parties,  the  usages  of  the  place 
and  <d  tbe  bosiness  to  which  tiie  contract  re- 
lates, and  ascertain,  by  reasonable  inference, 
what  the  parties  must  have  understood  and  mu- 
tually expected  at  the  time  of  the  making  of 
the  contract,  and  then  adopt  that  construction 
which  will  best  and  most  nearly  carry  the  con- 
tract into  effect  as  they  intended  and  understood 
it" 

The  court  held  the  undertaking  to  be  sev- 
eal,  although  joint  in  form.  In  Leonard  t. 
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Chicago  &  AltcBi  By.  Co.,  64  Mo.  App.  29B,  Io& 
dt.  301,  the  same  learned  judge  said: 

"We  must  adopt  the  rule  we  ordinarily  apply 
to  the  interpretation  of  contracts,  that  is,  to 
look  into  the  dreumstanees  surrounding  tbe 
transaction  and  connected  with  its  making,  in- 
dnding  the  object  in  view  and  the  nature  ot  the 
performance  reouired.** 

This  rule  applies  to  the  construction  of  all 
contracts  as  a  neceasary  Inddoit  It  is  im- 
practicable to  set  out  the  history  at  the 
transaction,  the  object  of  the  several  parties 
In  making  it,  and  their  previous  relations  to 
its  aabject-matter  and  to  each  other;  and  the 
law  does  not  require  su(4i  a  historical  dis- 
sertation as  a  preface  or  prelude  to  what  the 
partiea  undertake  to  do,  whidi  1b  of  itself  llie 
entire  contract.  Ttds  is  too  evident  to  re- 
quire a  list  of  niDstratlons  which  flock  to 
one's  mind  In  support  of  the  prindple. 

In  entering  upon  the  interpretation  of  this 
Instrument  we  will  therefore  ctmsidw  it  in 
Its  rdation  to  the  clrctfm stances  which  coa- 
stitute  Its  inducement  and  the  ol^ect  to  tie 
attained.  Its  inducement  Is  that  wUch 
moves  them  to  act.  and  tbe  object  Is  the  thing 
they  mutually  dodre  and  intend,  by  their  un- 
dertaking, to  attain. 

6.  Hodgetts  had  established  a  home  In  a 
distant  state,  to  which  he  desired  to  immedi- 
ate^ return  with  his  wlf^  who  had  accom- 
panied htm  to  McDonald  county.  He  desired 
to  dispose  of  his  Interest  in  this  farm,  wbic9i 
he  had  purchased  from  defendant  and,  sub- 
ject to  an  Incumbrance  of  $5,600,  paid  for, 
and  also  to  have  It  cared  for  pending  its  dis- 
position; and  it  was  most  natural  that  he 
should  turn  to  Mrs.  Aldrlch  to  aid  bJm  in  ac- 
complishing that  purpose  and  to  secure  tiie 
$165  which  he  needed  to  pay.  the  ^p^ses  of 
himself  and  his  wife  to  their  home,  by  taking 
it  bad£  and  returning  to  bim  the  $1,050  he 
had  paid  her.  Evra  could  he  get  the  money 
elsewhere  to  take  him  home,  he  did  not  want 
to  abandon  the  place  where  his  ?1,950  had 
been  sunk  to  the  first  mortgage.  That  his 
desire  to  save  this  investment  and  get  money 
to  go  home  was  his  controlling  purpose  in  the 
executitm  of  this  instrument,  and  that  he  con- 
sidered the  abandonment  of  the  land  bis  only 
alternative,  Is  too  evidMit  to  admit  of  ques- 
tion, and  It  Is  from  that  standpoint  that  we 
must  determine  the  meaning  of  the  contract. 
The  evidence  shows  that  this  was  his  sugges- 
tion to  Dunn,  and  the  thing  that,  with  Dunn's 
help,  he  did.  The  proposition  as  It  was  put, 
and  as  it  appeared  to  her  and  appears  to  us, 
was  that  she  should  go  on  the  land  and  keep 
it  In  salable  condition  by  necessary  repairs 
and  general  upke^,  for  the  sole  purpose,  so 
far  as  he  was  concerned,  of  giving  him  back 
his  money  and  assisting  him  to  his  home. 
She  advanced  bIm  $165  with  no  apparent 
hope  of  getting  It  back  otherwise  than  out  of 
this  property.  That  being  the  situation,  the 
only  question  Is  how  he  sought  to  accompUsb 
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IL  The  answer  lies  in  the  Interpretation  of 
this  paper.  The  plaintiff  claims  that  It  was 
Blmply  an  agreement  by  which  the  land  was 
placed  with  her  for  sale,  revocable  at  his 
pleasure,  wbile  she  claims  that  It  gave  ba- 
the right  to  become  the  purchaser,  within  a 
reasonable  time,  which  was  agreed  upon  as 
expiring  January  1,  1920.  Her  theory  was 
her  only  security  for  her  money.  Otherwise 
It  was  a  present 

We  state  these  things  wbldi  appear  in  ev- 
idence as  facts,  because  Hodgetta,  the  other 
party,  who  knows  their  truth  or  falsity  and 
in  whose  stead  plaintiff  stands,  has  neglected 
to  give  us  the  benefit  of  his  own  version.  He 
appears  satisfied  with  whatever  success  he 
has  achieved  by  conveying  the  land  to  this 
plaintiff  and  th^eby  defeating  the  defend- 
ant's cbance  to  recover  the  money  she  paid  to 
take  him  home. 

6.  The  first  Item  of  bis  strange  instru- 
ment, drawn  by  one  who  styles  himself  agent 
of, both  parties,  and^who,  as  he  testifies,  so- 
licited the  job  of  selling  the  land  for  her  by 
placing  his  ovm  name  in  It  as  a  salesman, 
is  to  the  effect  that  Hodgetta  agreed  to  de- 
posit at  once  a  deed  to  the  farm  in  the  State 
Bank  of  Anderson  for  her.  This  is  specific 
The  object  evldratly  was  to  disable  blm  from 
conveying  the  land  to  another  until  she 
should  have  paid  him  the  sum  which  it  spec- 
ified as  the  price,  when  it  would  become 
hers.  That  she  paid  him  $165  of  this  at  the 
time  stands  conceded,  as  we  have  already  in- 
dicated. The  witness  saw  it  paid  Into  Ms 
hands.  The  title  was  to  go  from  him  directly 
to  her,  and  without  the  opportuMity  to  ac- 
quire It  by  p^ormance  on  her  part  she  had 
no  security  for  the  money  she  advanced.  The 
necessity  for  such  security  is  shown  by  his 
attempt  to  avoid  its  payment  by  the  execu- 
tion irf  thiQ  deed  to  plaintiff. 

The  next  provision  of  the  instrument  is 
that  upon  a  sale  of  the  farm  he  agrees  to 
accept  the  money  back  that  he  had  paid 
upon  the  land.  This  word  "accept"  is  signif- 
icant There  is  no  agreem«it  that  the  pur- 
chase price  shall  be  paid  to  him  upon  the 
sale  of  the  land  by  either  MrsL  Aldricb  or  her 
agent,  Dunn,  Whatever  amount  that  may  be, 
he  agrees  to  "accept"  what  he  paid  and  that 
sbe  may  take  the  deed.  All  the  rest  If  any, 
is  her  own.  In  otho-  words,  he  shakes  the 
unfoitunate  investment  ^m  his  hands, 
agrees  to  take  his  mcmey  back  and  complete 
the  conv^rance  of  the  land,  not  to  a  pun^as- 
er,  but  to  her,  and  perform  the  final  act  in  the 
execution  of  the  deed  to  her.  When  she  i»ys 
him  that  amonnt  of  money,  and  no  more,  the 
transaction  is  dosed.  If  she  receives  more, 
the  plain  terms  of  the  deed  make  It  her  own. 

The  words  of  the  Instrummt  are : 

"Upon  sale  of  the  farm  *  *  *  I  agree  to 
accept  the  money  back  that  I  have  paid  on  said 
land,  •  *  «  and  Bank  of  AndergoD  Bhall  de- 
liver deed  to  Mrs.  Aldricb  or  order  deliver 
my  money  to  me." 


Is  there  any  question  that,  had  the  deed 
been  delivered,  and  had  Mrs.  Aldrich  gone 
to  the  bank  with  the  amount  of  money  so 
stated  and  d^lvered  it  to  the  bank,  the  de- 
pository would  have  been  bound  to  deliver 
ber  the  deed  and  would  have  been  protected 
in  doing  so? 

The  object  of  this  provision  seems  absolute- 
ly i^ain.  It  amounts  to  an  agreement  to 
give  her  time  to  pay  the  money  until  she 
shall  succeed  In  making  a  sale  within  a  rea- 
sonable time  as  implied  In  the  contract  or 
before  January  1,  1920,  as  testified  by  Dunn. 
The  provision  relating  to  the  sale  of  the  land 
Is  evidently  a  plan  adopted  by  the  parties  to 
extend  the  time  of  final  payment  tsa  each 
time  as  to  give  the  defaidant  an  (^MKHrtnnlty 
to  raise  the  money  by  selling  the  land. 

The  instrument  contates  no  element  of  a 
ctmtract  of  brokerage.  While  the  price  as 
between  Hodgetts  and  defmdant  is  fixed,  no 
attempt  Is  made  to  fix  a  price  at  which  the 
land  shall  be  sold  to  others:  I>efeidant 
may,  so  far  as  Its  terms  go,  sell  It  for  a  dol- 
lar; but  is  bound,  whai  she  takes  the  deed 
from  Hodgetts  through  the  State  Bank  of 
Anderson,  and  executes  her  own  deed  to  the 
purchaser,  to  pay  to  the  bank  the  price  men- 
tioned In  the  agreement  If  she  s^Is  it  for 
$10,000,  the  same  process  and  the  same 
amount  settle  the  transactUm.  On  the  oth- 
er hand,  it  has  every  elemoit  of  a  sale  to 
Mrs.  Aldrldi  postponing  and  fixing  Qie  dme 
of  ^yment  to  ^ve  her  an  (^portunlty  to 
raise  the  money  by  selling.  The  fixed  price 
to  her  Is  indicated  by  ttie  proWslon  we  have 
quoted. 

The  contract  ends  as  follows: 

"Mrs.  Aldrich  to  care  for  the  farm  till  sold 
and  protect  both  oar  interests.  Sale  on  farm 
to  be  pushed,  so  that  all  interested  parties  may 
get  their  money  at  earliest  possible  date."  . 

This  expressly  recognizes  the  Interest  of 
Mrs.  Aldrich  as  well  as  his  own,  by  use  of 
the  phrase  "sale  on  farm  pushed"  indicates 
bis  impatience  to  get  the  cash  in  wbidi  his 
own  interest  will  come  to  his  hand.  This 
fixed  sum  Is  the  one  which  the  contract  as- 
sumes to  protect 

[8]  The  contract  is  a  simple  one  ct  pur- 
chase and  sale  of  the  land.  Having  t>een  vi- 
olated by  Hodgetts,  and  the  plaintiff  having 
purchased  with  notice,  the  cross-action  of 
plaintiff  for  specific  performance  will  lie, 
unless  the  defendant  by  her  suit  against 
Hodgetts  for  damages  for  its  breacb,  de- 
prives her  of  her  right  to  the  equitable  rem- 
edy. 

7.  Finally,  it  Is  said  by  the  respondent 
tiiat  the  plaintiff  was  barred  of  recovery  be- 
cause of  the  pendency  In  the  McDonald  cir- 
cuit court,  at  the  time  this  action  was  in- 
stituted, of  an  action  at  law  by  this  same 
plaintiff  against  Hodgetts  for  damages  aris- 
ing from  the  same  wnmg,  and  tbat  the  sold 
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action  WW  lUa  pmdlBs  at  Qw  time  ot  the 
entry  ot  this  Judgment 

[I]  7310  nde  Is  Hnt  a  pl^tlfl  cnnnot 
melBtaln  two  ndte  against  the  same  doCend- 
ant  upon  Inocmslsteot  catxses  at  action  grow- 
ing out  of  the  same  transaction.  In  other 
words,  It  the  facts  alleged  to  snnwrt  one  ot 
the  actions  would  defeat  the  ottier.  the 
{dalntlff  must  elect  on  which  ot  these  two 
causes  of  action  he  will  rely.  So,  If  the 
facts  be  consistent  and  the  remedies  Incon- 
sistent, the  action  cannot  be  maintained. 

la  its  ration  to  the  ends  of  Justice  this 
simple  principle  finds  many  opportunities  tot 
appllcati<m.  It  Is  not  oonflned  to  suits  be- 
tween the  same  parties.  Many  persons 
bound  Jointly  and  severally  in  the  same 
promise  may  be  sued  s^rstdy  at  the  same 
time  or  successively  and  Judgment  recovered 
against  each,  subject  always  to  the  condition 
that  there  can  be  but  one  satisfaction.  So 
the  securities  tor  that  debt  may  be  followed 
into  whosesoever  hands  they  may  be  subject 
to  ai^Ucatlon. 

Consistency  la  woven  like  a  thread  Into 
the  fabric  of  our  l^al  procedure.  It  does 
not  permit  two  or  more  suits,  waeth^  at  law 
or  In  equity,  to  be  prosecuted  to  Judgment  at 
the  same  time,  whether  they  be  against  the 
same  or  different  defendants,  because  the 
Judgments  cannot  abide  together.  Thsy  de- 
stroy each  other.  It  needs  no  argument  to 
show  that  a  Judgment  for  damages  for  the 
nonperformance  ot  a  contract  cannot  stand 
with  a  Judgment  whldi  performs  that  ccm- 
tract.  It  will  be  seen  that  the  inconsistency 
In  such  a  case  does  not  lie  In  the  facts  but  in 
the  remedy. 

In  ai^lying  this  i>rlnclple  to  the  instant 
case,  we  need  not  go  outside  the  beaten  path 
of  our  own  authorities.  Before  referring  to 
these  we  should  have  In  mind  the  fact  tb&t 
this  defendant's  suit  for  damages  was  in- 
stituted Mardi  15,  1&19;  service  being  had 
«n  Hodgetts  by  nonre^dent  attaduuent  of 
this  land  and  publication.  Hodgetts  ap- 
peared by  attorn^  and  filed  answer,  and 
no  bond  being  filed  the  attachment  was 
quashed,  and  the  cause,  speaking  as  of  the 
date  of  this  judgment,  is  stlU  poiding.  The 
conveyance  to  plalnUfF  was  then  made. 

[10]  It  will  be  seen  that  after  this  cause 
was  Instituted  the  whole  aspect  was  changed 
by  this  conveyance  The  property  passed 
from  the  hands  of  the  debtor  to  those  of  a 
new  antagimlst.  and  common  right  demand- 
ed that  the  party  who  had  moved  while  the 
property  lay  subject  to  process  in  the  suit 
against  the  debtor  should  have  time  and  op- 
portunity to  adjust  himself  to  the  new  state 
of  things.  It  never  has  been  the  law  In  this 
state  that  the  mere  bringing  of  a  suit  tied 
the  plaintur  to  that  particular  remedy  to  the 
abandonment  of  all  oOxeea,  whatever  the 
facts  might  be  or  become. 
236S.Wr-2a 
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[11]  Oonslderlttg  tiw  ndt  for  damages 
Bfl^nst  Oka  contractor  as  a  wsItcot  of  the 
right  to  specific  performance  by  the  subee- 
qumt  ^jrduunr  with  notice  (he  quesUim  Is 
presented,  When  does  that  waiver  become 
oxnpletef  While  there  Is  mvxSi  conflict  uiwn 
that  point  in  Qke  differont  states,  our  own 
court  has  deflnltdy  answered  it  In  Otto  t. 
Xoung.  22T  Mo.  193,  127  S.  W.  9.  That  was 
a,csse  for  spedflc  p»formance  of  a  contract 
to  convey  land,  brought  against  the  seller  by 
the  purchaser.-  Afterward,  and  while  the 
action  tor  ^>eclflc  performance  was  pending, 
the  purchaser  brought  In  the  same  court  his 
action  for  damages  for  breach  ot  the  con- 
tract to  convey.  Both  suits  w^  omsolldat- 
ed  tor  trial,  and  when  the  trial  began  the 
plalntlfC  dismissed  his  suit  for  damages  and 
the  trial  proceeded  to  Judgment  for  ^>eciflc 
performance.  The  court,  after  hearing  the 
evidence,  rendered  Jud^ent  for  plaintiff. 
ThB  defradant,  who  had  pleaded  and  relied 
on  the  tact  that  the  filing  of  the  suit  for 
damages  constituted  an  abandtHmient  of  the 
remedy  In  equity,  took  his  an>«U.  In  af- 
firming the  judgment,  this  court,  through 
Judge  Valllant,  said: 

"Now  the  defendants  In  their  brief  contend 
that  the  filing  of  the  soit  for' damages  made  a 
cdtadition  not  merely  for  election  but  a  vlrtnal 
abandonment  of  the  equity  suit  The  defend- 
ants were  right  In  their  first  conception  of  the 
law,  that  is,  the  plaintiff  should  be  put  to  his 
election,  bnt  the  mere  Institotion  of  the  suit  for 
damages  which  was  dismissed  before  judgment 
did  not  bar  tlie  snit  for  spedfie  peEfonnanee. 
In  Jehntm-Brinkmaa  Oom.  Oo.  v.  Mik  Fae.  By. 
Co..  126  Mo.  344,  it  was  held  that  the  bilngfaig 
of  an  attachment  snit  which  was  dismissed  be- 
fore Jodgment  did  not  bar  a  suit  In  replevin 
aririog  out  of  the  same  transaction,  l^e  doc- 
trine of  that  case  was  olso  amoroved  in  Tower 
V.  Oompton  MIU  Imp.  Ga,  192  Mo.  879." 

While  that  case  Is  the  converse  of  this,  the 
decision  completely  covers  both  In  holding 
that  in  case  ot  inconsistent  rmedles  the 
election  Is  not  complete  until  one  ot  them  Is 
embodied  in  Judgment.  Johnson-Brlnkman 
Otmi.  Oo.  V.  Ma  Fac.  By.  Co.,  126  Mo.  844, 
28  S.  W.  870,  26  ti.  R.  A.  840,  47  Am.  St  Rep. 
675,  Is  precisely  In  point  In  that  respect;  the 
attachment  suit  to  recover  the  value  of  the 
grain  having  been  brought  before  the  r^ev- 
in  to  avoid  the  sale. 

For  the  reasws  stated  in  the  last  para- 
graph, the  judgment  of  the  circuit  court  Is 
affirmed. 

BAGLAND  and  SMAI<L,  OC,  concur. 

PEB  CDBIAM.  Th&  foregoing  opinion  of 
BBOWN,  0.,  is  adopted  as  the  <q?inion  of  the 
court 

AU  the  Judges  cmcur;  JAMBS  T.  BLAtB, 
a  J.»  and  QBAVES,  J.,  In  the  result 
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STATE  V.  PINSON.    (Ne.  22907.) 

(Supreme  Oonrt  of  Missoari,  Dirisfon  No.  2. 
Jan.  2.  1922.) 

1.  Criminal  law  9ss>5d9— R^asal  of  oontlna- 
aaoo  after  ladonomeNt  of  aMItloaal  aamee 
OR  iafonnatioa  bold  aot  Inproper. 

Id  a  bigamy  prosecution,  where  the  state 
was  allowed  to  iDdorse  the  names  of  additional 
witnesBBB  on  the  information,  as  required  by 
R«T.  St  1&19,  S  3889,  when  the'  case  wae  called 
for  trial,  it  was  not  fmpr^er  to  refose  a  con- 
tinuance; no  exception  to  tiie  action  of  tba 
court,  pexmitttDg  the  names  of  tiM  iritneaaes  to 
be  ii^orsed,  h^ag  aavod  at  the  time,  and  no 
ahowinc  being  made  entitling  defendant  to  • 
continnance. 

2.  Bigamy  1 3— Evidence  held  to  warrant 
ovoriiiling  domnrrer  to  evldeaoo. 

In  a  prosecution  for  bigamy,  the  state  made 
a  prima  facie  case  as  against  a  demurrer  to 
the  evidence  on  a  showt^  without  contradic- 
tion that  defendant  and  his  first  wife  had  lived 
together  as  hnsband  and  wife  for  more  than 
10  years  before  the  information  was  filed,  that 
he  bad  introduced  her  as  his  wife,  and,  when 
arrested,  stated  that  be  was  married  to  her 
more  than  10  years  before,  and,  when  asked  by 
his  wife  why  he  married  the  second  woman, 
said  he  mi^ssd  she  would  not  care,  * 

3.  Crlmloal  law  «3787(l)— IwtrvoHoR  held 
■ot  c*mnaat  ea  riafoidant'a  failure  to  twtify. 

In  a  bigamy  prosecution,  an  instmdion  as 
to  the  prerioos  marriage,  tiie  identity  of  the 
parties,  and  the  burden  of  proving  a  divorce 
held  not  erroneous  as  being  a  comment  on  de- 
fendant's failure  to  testify. 

4.  Criminal  law  <Ss>444— I  nprof eriy  antbM- 
thwted  copy  of  reoord  of  narriage  IIo«m« 
and  retom  held  laadmltslble. 

In  a  bigamy  prosecution,  it  was  error  to  ad- 
mit the  certified  copy  of  the  record  of  the  mar- 
riage license  and  return  thereof,  when  not  «n- 
thwaticnted  in  accordance  with  the  act  of  Con- 
gress in  relation  to  the  authentication  of  laws 
and  records,  In  view  of  Rev.  St.  1919,  p.  4284, 1 
1520. 

5.  Witnesses  «©=>58(2)-~Evido»ce  by  flrst  wife 
as  to  maiden  nana  fcaM  Inpropor  In  hlgaaqr 
prosoention. 

In  a  bigamy  prosecution,  it  was  error  to 
permit  the  firat  wife  to  testify  as  to  her  maiden 
name;  ahe  being  shown  to  be  the  lawful  wife 
of  defendant,  and  therefore  an  incompetent  wit- 
ness. 

6.  Criminal  law  ^1 169(2)— imprapar  admla- 
slon  of  records  In  Mgmy  proaaontiog  held 
not  raverslblo  error. 

In  a  bigamy  prosecution,  erroneous  admis- 
sion in  evidence  of  a  certified  copy  of  the  rec- 
ord of  the  marriage  license  and  return,  not 
propedy  authenticated,  held  not  reversible  er- 
ror; the  first  marriage  being  clearly  proven 
by  competent  witneases  whose  testimony  was 
uncontradicted. 


7.  Ciimlaal  law  «=»!  169(2)— Eminem  aiala- 
rioa  of  evldeaee  by  flrnt  wife  la  Mgaaiy  praa- 
aeatloa  heM  aot  greaad  fer  raveraaL 

In  a  Ugamy  proaeention,  errcw  In  permit- 
ting  the  flr^  wife  to  testify  as  to  her  maiden 
name  held  not  ground  for  reversal;  the  first 
marriage  having  clearly  been  proven  by  com- 
petent and  uncontradicted  witnesses. 

8.  WItaaasaa  ^»68(2)— Seoead  wife  oeaipeteat 
where  ffrst  aiarriage  provea  in  Mgaaiy  proa- 
•cutloa. 

In  a  .bigamy  prosecution,  where  the  first 
marriage  has  been  proven,  the  aecond  wife  is  a 
competent  witness. 

9.  CiimiBal  law  ^1172(7)— That  lastrMliBBS 
plaoa  tee  gnat  burdea  ea  atate  bald  aat  re- 
versible error. 

In  a  bigamy  prosecution,  where  the  instruc- 
tions placed  too  great  a  burden  on  the  state 
and  should  not  have  been  given,  such  fact  was 
not  an  error  which  could  be  taken  advantace  of 

by  defendant. 

10.  Crlmlaal  law  «=>I064(7)— Criticisms  of  la. 
atructlons  not  called  to  oourfs  attsatlon  in 
motion  for  new  trial  urill  not  be  considered. 

Where  a  complaint  that  the  court  in  a  big- 
amy case  did  not  Instruct  the  jnry  on  all  the 
law  of  the  case  was  not  called  to  the  coarf  a  at* 
tention  In  a  motion  for  new  trial,  ft  cannot  be 
centered  on  aiveaL 

It.  Crlmlaal  law  ^730(8}— Remarks  of  pm- 
eoating  atterney  held  not  reversible  error. 

In  a  bigamy  prosecutioo,  a  remark  by  the 
circuit  attorney  that  defendant's  attorney  start- 
ed out  with  a  technical  defense  which  he 
tiiooght  would  prevent  the  case  from  going  to 
the  jury,  "but  he  fell  down  on  that,"  held  not 
reversible  error  in  view  of  admonitory  instroc- 
tions. 

Appeal  from  St  Lonls  (Srcnlt  Court ;  Tf- 

tal  W.  Garesche,  Judge. 

William  Plnson  was  convicted  oC  bigamy, 
and  an>eala.  Affirmed. 

William  B.  Ffafa  and  Boy  A.  Flah.  botfa  of 
St,  Louis,  for  appellant 

Jease  W.  Barrett,  Atty.  Oen.  (B.  W.  Otto, 
of  Waataington,  Mo.,  of  coonael),  for  tiie 

State. 

BIGBEE,  P.  J,  The  appellant  was 
charged  on  tbe  loformation  of  the  circuit  at- 
torney with  the  crime  of  b^amy,  in  this,  that 
on  February  12, 1920,  at  the  dty  of  St.  Louis, 
in  the  state  of  Missouri,  he  unlawfully  and 
feloniously  did  marry  and  take  to  wife  one 
Ethel  Daniels,  he,  the  aald  WlUlam  Pinson. 
thai  and  there  having  a  lawful  wife  living, 
to  wit,  Mary  Pinson.  The  Jury  returned  a 
verdict  of  guilty,  and  assessed  the  defend- 
ant's punishment  at  imprisonm^t  In  the  p^- 
itentlary  for  2  years. 

Five  witnesses  testified  that  they  had 
known  the  defendant  and  hia  wife^  moat  of 
them  intimately,  since  tbe  year  1909;  that 
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bating  all  ttat  time  the  defendant  and 
Uniy  Flnaon  held  eacb  otber  oat  and  ecAiat^ 
ited  togettier  ai  bmband  and  wife  in  the  Aty 
of  St  Loola;  tbat  tbe  defendant  Introdaoed 
ilaij  Ptauon  ea  Ub  wife  to  some,  and  sbe  In- 
tzodveed  him  to  others,  as  her  husband. 
Mary  Finson  was  employed  aa  a  pastry  cook 
for  5  or  6  years  successively  In  two  dUferent 
botels,  and  during  those  yean  she  and  the 
defendant  occupied  the  same  room  and  bed, 
and  were  known  as  husband  and  wife.  Sam- 
ael  A.  Mosely,  a  minister  of  tbe  gospel,  tes- 
tified that  he  knew  the  defendant  and  Ethel 
Daniels  (who  was  present  in  court  and  idoi- 
dfied  by  the  witness);  tbat  tb^  were  mem- 
bers of  his  congregation;  tbat  he  Joined  them 
In  marriage  In  fals  house  In  the  city  of  St 
Louis  on  F^ruary  12, 1920;  tbat  they  bad  a 
marriage  license;  that  be  made  bis  return  on 
it;  that  b^  was  a  regularly  ordained  minis- 
ter, and  was  connected  with  the  Tabemic 
Baptist  Chnrch,  Officer  Meier,  of  tbe  Metro- 
politan Police  Force,  testified  that  he  assist- 
ed In  the  arrest  of  tbe  defendant  on  Feb- 
mary  27  on  tbe  complaint  of  his  first  wife; 
that  the  defendant  said  In  her  presence  that 
he  bad  married  Hary  Plnatm  In  Atlanta,  Qa., 
about  10  years  ago. 

"Q.  Who  did  he  say  be  had  married?  A. 
Maty  Pinson. 

"Q.  Is  that  the  lady  In  the  first  seat?  A. 
Tea,  sir;  and  she  wanted  to  know  why  be 
manied  again,  and  he  told  her  he  did  not  thinb 
■he  would  care." 

Tbe  state  read  In  evidence,  over  the  de- 
fendant's objection,  a  certified  copy  of  tbe 
record  of  a  marriage  license  Issued  July  11. 
1908,  by  John  B.  Wilblnson,  ordinary,  of  Ful- 
ton connly,  Ga.,  antboridng  the  marriage  of 
nnscm  (colored)  and  Mary  Carrleld  (col- 
ored), with  the  return  by  3.  P.  Jackson,  min- 
ister of  tbe  gosi>el,  certifying  that  tbey  were 
joined  In  matrimony  by  bim  on  July  12, 1908. 
This  record  was  certified  to  be  a  true  copy 
of  tbe  marriage  license  and  certificate  of 
marriage  aforesaid,  purporting  to  be  signed 
by  the  ordinary  of  Fulton  county,  Ga.,  and  un- 
der his  ofilcial  seal.  The  state  bad  previous- 
ly read  in  evidence  tbe  pertinent  sections  of 
the  statutes  of  Georgia  as  to  tbe  duties  of  tbe 
ordinary,  including  tbe  issuance  and  record- 
ing of  marriage  licenses  and  the  retuma 
thereon. 

Ethel  Daniels,  called  hy  tbe  state,  was 
asked; 

Xou  Urt  with  tbe  defendant.  Pmson?** 

Counsel  fbr  the  defendant  thereupon  inter- 
rogated the  witness  as  follows: 

Ton  are  the  woman  who  waa  married  by 
the  preacher  Mosely  to  this  defendant?  A. 
Tea,  nr. 

"By  Mr.  Flah:  We  object,  because  th»  is  the 
true  and  lawful  wUt  of  Finson  at  this  time,  and 
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it  haa  not  been  shown  Uiat  he-had  a  former  wife 
Uvbv. 

"By  tbe  Court:  Orerroled,  and  ezeeptlone 

saved. 

"By  Mr.  O'Brien:  Where  does  Pinson  live? 
A.  I  refuse  to  answer  because  it  might  incrim- 
inate me." 

Mary  Pinson,  over  the  objection  of  the  de> 
fendant,  testified  tbat  her  maiden  name  was 
Mary  Carrield.    This  was  all  tbe  evidence. 

The  court  gave  Instructions  to  the  Jury  In. 
substance  as  follows: 

"(1)  If  yon  find  from  the  evidence  that  tho 
defendant  was,  on  July  12,  190S,  in  Fulton 
county,  Ga.,  lawfully  married  by  P.  J.  Jackson 
to  Mary  Plnsoo,  and  tbat  said  Jackson  was 
then  and  there  a  minister  of  tbe  gospel,  and 
that  be  performed  the  ceremony  of  the  mar- 
riage as  BU(A  minister  of  tbe  gospel,  and  if  you 
further  find  from  tbe  evidenee  that  afterwards 
wbDe  the  marriage  relation  between  defendant 
and  Mary  Pinaon  continued  (if  you  find  they 
were  married  as  above  stated),  and  while  said 
Mary  Pinson  was  living,  the  defendant  was 
married  by  S.  A.  Mosely,  a  duly  ordained  min- 
ister of  the  gospel  at  the  city  of  St.  liOuis,  Mo., 
on  February  12,  1920,  to  the  witness  Ethel 
Daniels,  then  yon  aboold  find  tbe  defendant 
guilty,  etc. 

"(2)  Before  youean  find  the  defendant  guilty 
of  bigamy  In  this  case,  yon  must  be  satisfied 
by  the  evidence  beyond  a  reasonable  doubt  Uiat 
the  defendant  is  the  aame  person  who  was 
married  by  P.  J.  Jackson,  a  minister  of  the  gosr 
pel,  at  tbe  city  of  Atlanta,  Fulton  county,  Ga., 
to  Mary  Pinson  on  July  12,  1906,  and  who  was 
married  by  A.  Mosely,  a  minister  of  the  gos- 
pel, to  Btbel  Daniels,  on  February  12,  1020.  and 
that  said  Mary  ^nson  was  then  living  and  tbe 
irife  of  the  defendant. 

"(2a)  That  unless  you  find  beyond  a  reason- 
able doubt  that  on  July  12.  1008,  tbe  defendant 
was  lawfully  married  in  tbe  state  of  (Georgia 
to  Mary  Carvield,  and  tbat  said  marriage  was 
performed  by  a  person  authorized  by  the  laws 
of  the  state  of  Georgia  to  perform  the  marriage 
ceremony,  and  that  such  marriage  was  a  legal 
marriage,  you  will  acquit  the  defendant. 

"(2b)  If  yon  find  the  defendant  was  law- 
fully married  to  Mary  Carvield  as  set  fortit  in 
a  previous  instruction,  and  that  Mary  Pinson 
is  still  alive,  the  burden  of  proving  a  divorce 
is  on  the  defendant." 

The  court  also  Instructed  on  reasonable 
doubt  and  the  credibility  of  tbe  witnesses. 

Tbe  defendant  excepted  "to  the  giving  of 
tbe  instructions  as  not  fully  declaring  the 
law  and  to  Instruction  l  as  tbe  court  has  as- 
sumed that  the  marriage  In  Atlanta,  Ga., 
was  by  a  minister  of  tbe  gospel,  and  there 
iB  no  evidenee  In  this  case  that  tbe  defendant 
was  ever  married  by  a  minister  <tf  tbe  gospel 
at  Biudi  time  and  i^ce."  Defendant  also 
excepted  to  Instruction  2  "becanse  tbe  burden 
of  proof  ne^  shifts  from  the  state  to  the  de- 
fendant In  a  case  <tf  this  kind,  and  becanse 
it  Is  a  comment  that  tbe  defendant  did  not 
testify  In  this  case" 

Wben  the  case  was  called  for  Mat,  the  dx^ 
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cult  attorney  onnoimoed  flutt  b«  bad  Indorsed 
the  names  of  five  wttnesBes  on  tbe  Informa- 
tl<m.  Mr.  EHsb,  attorney  tar  tbe  defendant, 
suggested  a  rftnHgwftim^  for  two  weeks,  say- 
ing: 

*^t  1«  not  right  for  him  to  stick  these  fir« 
additional  witsessea  on  as  this  morning;  it 
does  not  give  as  ths  opportonitj  to  bring  In  the 
evidence  necessaij." 

The  oonrt  ncnsed  tbe  witnesses  until  the 
■following  day,  selected  and  admonished  tbe 
}nry,  and  excDsed  Ibom  for  the  day.  When 
coort  convened  on  the  fbllowlng  monilng,  de- 
fendant's connsti  stated  that  be  wanted  to 
object  to  tbe  conrfs  action  In  allowing  the 
circuit  attorney  yesterday  to  Indorse  upon 
the  Indictmoit  tbe  names  of  the  fire  witness- 
es; that  tbe  defendant  was  not  prepared  to 
go  to  trial,  on  account  of  being  surprised  by 
the  action  of  the  circuit  attorney;  that  he 
had  not  had  sufficient  time  to  meet  and  rebut 
this  evidence,  having  no  knowledge  of  it  un- 
til yesterday,  and  asked  the  court,  before  tbe 
jury  Is  sworn,  to  continue  the  case  for  the 
reasons  stated.  Tbia  request  was  refused, 
and  the  def^dant  excepted.  Thereupon  the 
Jury  was  sworn  and  tbe  trial  proceeded. 

1.  There  was  no  exception  saved  at  the 
time  to  tbe  action  of  the  court  In  permitting 
the  names  of  tbe  five  additional  witnesses  to 
be  Indorsed  on  the  Information.  Tbe  statute 
requires  the  names  of  all  witnesses  for  tbe 
state  to  be  indorsed  on  the  Indictment  (sec- 
tion 3889,  R.  S.  1919)  and  the  Information  as 
well  (section  3849,  R.  S.  1910).  The  statute 
provides  tbat  other  witnesses  may  be  sub- 
poenaed or  sworn  by  tbe  state.  State  v. 
O'Day,  89  Ha  BB9^  1  8.  W.  760;  State  t. 
SteUel.  106  Mo.  120,  17  S.  W.  227.  In  State 
T.  Myers.  198  Mo.  225,  01  8.  W.  242.  referring 
to  State  T.  Hoiderson,  186  Mo.  loc.  cit  482, 
85  8.  W.  B76,  and  State  v.  Barrlngton,  198 
Mo.  2S,  95  S.  W.  236,  It  was  said: 

"There  might  be  a  case  so  flagrant  as  to 
amonnt  to  a  surprise  and  upon  a  proper  show- 
ing tiiat  the  defmdant,  If  advised  that  the  par- 
ticular witness  vrould  be  called  against  him, 
would  have  been  able  to  Impeach  his  character 
or  contradict  his  testimony  by  other  witnesses, 
•  •  •  the  court  •  •  •  eould  grant  a  new 
trial.  But  in  tliia  case,  It  is  not  contended  that 
the  prosecutiDg  attorney  purposely  refrained 
from  indorsing  the  names  of  the  witnesaes  on 
the  information,  in  order  to  obtain  an  nndue  ad- 
vantage of  the  defendant"  108  Mo.  216,  01 
8.  W.  249. 

[1]  The  defendant  made  no  abowliv  tbat 
entitled  blm  to  a  oontlnnanca  If  defoidant 
was  surprised  the  evidence  of  any  witness 
whose  name  wias  so  indorsed  cm  the  informa- 
tion, he  atm  lad  an  on>ortnnlty|  on  motion 
ftir  new  trial,  to  diow  bis  ability  to  Impeach 
the  <^racter  of  sndi  witness  or  contradict 
such  testimony.  This  question  Is  further  con- 
sidered in  State  r.  L»wam  230  Afo.  591,  145 


(Ho. 

8.  W.  92.  If  It  bad  bew  shown  to  the  coort 
tbat  the  purpose  of  flw  piosecutloD  was  to 
gain  undue  advantage  of  tbe  defradant  hf  In- 
trapping  or  surprising  blm  with  false  testi- 
mony, or  If,  after  the  verdict,  the  defmdant 
In  any  proper  manner  had  diown  that  he  bad 
been  Intrapped,  or  that  the  evidence  was 
&l8e  and  his  conviction  nnmrranted,  the 
court  In  the  uerdse  of  a  bound  dlscretltm 
would  have  been  authorized  to  set  aside  tbe 
verdict  But  fOr  tbe  court  to  have  excluded 
the  witnesses  whose  names  were  Indorsed  on 
the  information  after  the  case  was  called 
for  trial  would  have  be^  to  dtsr^rd  flie 
statute  which  expressly  authorizes  the  call- 
ing of  other  witnesses  for  tbe  state. 

[2]  2.  Tbe  demurrer  to  tbe  erldence  was 
properly  overruled.  Tbe  evldoice  tor  tbe 
state  showed  without  contradiction  that  the 
defmdant  and  Mary  Pinson  bad  lived  to- 
gether as  husband  and  wife  In  the  dty  of 
St  Louis  for  more  than  10  years  before  tbe 
information  was  filed;  that  he  Introduced 
her  as  his  wife,  and,  when  amsted,  stated 
to  the  officer  tbat  he  was  married  to  Mary 
Flnson  at  Aflanta,  Oa.,  mtae  fbtrn  10  years 
ago,  and,  wben  asked  by  his  wife  why  be 
married  BttiOl  Danlds,  be  said  to  her  he  sup- 
posed she  woidd  not  care.  When  these  facts 
were  shown,  tbe  state  made  out  a  prima  fade 
case  (Erwin  t.  Nolan,  280  Ma  401,  414,  217 
S.  W.  837;  State  t.  Cooper.  108  Ma  288,  271, 
15  8.  W.  827;  State  v.  Ulrldi,  110  Ma  300. 
866,  19  8.  W.  656;  State  v.  Harris,  283  Mo.  90, 
109,  222  S.  W.  420),  and  was  not  bound  to 
go  further  and  prove  that  the  marriage  had 
not  been  dissolved;  tbe  knowledge  of  that 
fact  being  peculiarly  within  tbe  cognizance 
of  the  defendant  (7  0.  J.  1171;  People  v. 
Spoor,  235  lU.  230.  85  N.  E.  207,  126  Am.  St. 
Bep.  107,  14  Ann.  Ca&  638;  Bennett  v.  SUte. 
100  Miss.  681.  66  South.  777 ;  State  v.  Gonce. 
79  Ma  600). 

The  case  Is  wholly  unlike  Jackson  v.  Pha- 
len,  237  Mo.  142, 140  S.  W.  870.  That  was  an 
action  to  quiet  title  to  certain  lands  which  be- 
longed to  Jos^h  0.  Howell  at  bis  death. 
Tbe  plalnUflte  were  tbe  subvendees  of  So- 
brlna  HoweQ,  who  elected  to  take  one-half  of 
tbe  estate  as  tbe  wldowi  of  said  Howell,  in 
lieu  of  dower.  Howell  also  left  one  son,  who 
was  reared  by  Sobrlna  and  treated  as  her 
child.  TIAb  child  died  without  Issue,  and  So- 
brlna daimedtheotherhalf  of  tbelandashls 
heir,  and  sold  the  land  to  tbe  plaintiff.  So- 
brlna had  been  lawfully  married  to  William 
Bralnard  In  1865.  Ten  years  later  she  mar- 
ried Joseph  O.  Howell.  Each  marriage  was 
celebrated  according  to  legal  formalities. 
This  court  said: 

"Nothing  else  appearing,  the  law  In  the  in- 
terest of  society  presumes  there  were  no  legal 
obstacles  to  the  second  marriage,  and  that  It 
made  the  parties  *  *  *  husband  and  wife. 
In  support  of  this  presumption,  the  law  infers. 
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In  the  tbsenn  ef  contrary  erldonce,  that  tha 
firat  manriage  ma  dlaaolTed  by  daath  or  di- 
vorce."  (Gaaea  dted.)  « 

[3]  Here,  however,  the  defendant,  being 
confronted  hy  bis  flrat  wife  with  whom  he 
had  cohabited  for  more  than  10  years,  con< 
feased  boOk  marriagea  and  did  not  iffet^  to 
have  been.  dlToroed  from  the  first  wile. 
There  la  no  anak>gy  between  the  two  cases; 
the  dlfltlnctloDi  being  obvious.  The  evidence 
was  ample  to  establish  the  first  marriage 
without  the  Introduction  of  the  certified  copy 
of  the  marriage  license  and  the  return  of  the 
officiating  minister,  which  will  be  considered 
later.  7  0.  J.  1176.  Hie  second  marriage 
was  not  only  proven,  but  was  admitted  at 
the  trial.  Instruction  2  is  not  a  oommeut  on 
defendant's  failure  to  testify. 

[4]  S.  We  think  the  court  erred  in  admlt- 
•  ting  the  certified  co^y  of  the  record  of  the 
marriage  license  and  the  return  tiiereon.  It 
purported  to  be  a  true  copy  from  the  record 
(wlUeh  the  law  required  to  be  kept)  by  the 
proper  officer  and  under  his  official  seal.  It 
was  not  authenticated  In  accordance  with  the 
act  of  Congress  in  relation  to  the  authaiti> 
cation  of  laws  and  records.  Section  1B20,  p. 
.4284.  &.  8.  Mo.  1919. 

[V-l]  4.  We  think  the  court  also  erred  in 
permitting  Mary  Pinson  to  testify  that  her 
maiden  name  was  Mary  Carvield.  She  was 
shown  to  be  the  lawful  wife  of  the  defendant, 
and  was  an  Incompetent  witness.  Kelly's 
Grim.  Law,  |  031  (3d  Bd.).  But  neither  her 
testimony  nor  the  Introduction  of  the  certi- 
fied copy  of  the  record  cf  the  marriage  Is  le- 
verrible  error,  for  the  reason  that  the  first 
marriage  was  clearly  proven  by  ccnnpetent 
witnesses  whose  testimony  was  uncontradict- 
ed, onie  first  marriage  baring  been  proven. 
B>thti  DaiUels,  the  second  wife,  was  a  compe* 
.  tent  witness.   Kelly's  Crim.  Law,  supra. 

[I]  6.  The  information  charged  that  the  de- 
fendant had  a  lawful  wife  living  at  the  time 
of  his  second  marriage,  to  wit,  Mary  Flnson. 
If  it  had  charged  that  the  defaidant  had  pre- 
viously married  a  woman  by  the  name  of 
Bfary  Oarvield,  and  that  she  was  his  lawful 
wife  at  the  time  of  the  second  marriage,  that 
would  have  been  descriptive  of  the  offense, 
and  proof  therettf  would  have  been  necessary. 
It  would  have  been  sufficient  on  this  p<riDt  to 
have  Instructed  the  Jury  that,  If  they  should 
find  from  the  evidence  that  at  the  time  de- 
fendant married  Etbel  Daniels  he  was  a  mar- 
ried man  and  had  a  wife  living  at  that  time, 
they  should  find  him  guilty.  State  t.  Bd- 
mlston,  160  Mo.  SCO,  loc.  dt  602,  61  S.  W. 
198.  The  Instructions  complained  of  by  the 
defendant  placed  too  much  of  a  burden  on 
the  state,  and,  In  the  absrace  of  a  duly  an- 
thmtlcated  copy  of  the  record  of  the  first 
marriage,  should  not  have  been  glTen.  But 
this  was  nor  rererslble  error. 


[II]  6.  The  defendant  complain  ! 
conrt  did  not  Instruct  the  Jury  i 
law  of  the  case.  'FtSB  complab 
called  to  the  attention  of  the  c>  i 
motion  for  a  new  trial  and  canno  I 
ered. 

[11]  7.  The  defendant  also  coe  : 
improper  remain  of  the  circuit 
his  closing  argument  to  the  Jury, 
meat  was: 

"Mr.  Fiah  started  out  with  a  ti  : 
fense  that  he  tbougbt  would  prevei  ; 
even  going  to  you  gentlemen,  but  I: 
on  that. 

"Mr.  Fish:  We  object  to  that  sta  i 
ask  that  it  be  stricken  out 

"By  the  Court:  The  objection  \  : 
tained. 

"Mr.  nsb:  And  bA  that  tha  dzci  . 

be  admonished. 

"By  the  Court:  That  is  an  inqii  ; 
ment.  Mr.  O'Brien." 

This  is  the  only  statement  compl 
the  motion  for  new  trial.    The  ! 
tained  the  objection  and  admonlsl  i 
cult  attorn^  as  requested.  In  St 
ler,  268  Mo.  430,  loc.  dt  437,  167  : 
loc.  dt  511,  we  said: 

"Appellant  made  no  farther  reques 
any  exception  on  the  ground  that  I 
of  the  court  was  not  snffident  to 
wrong.    It  is  therefore  to  be  asi ; 
appellant  considered  the  action  of 
suffident.in  that  regard.  We  have  i  \ 
same  conclusion.    Furtbenaore.  al  i 
objection  and  exception,  it  ia  ^e  > 
lisbed  general  rule  that  the  remarks 
tomey  wUI  not  necessarily  cause  a 
the  case.    Stete  v.  McMullin,  170 
State  V.  Phillips,  233  Mo.  209;  Stat> 
234  Mo.  566;  State  v.  Basco,  23S 
State  V.  Wana,  245  Mo.  568." 

The  trial  of  a  criminal  case  shoi '. 
be  conducted  in  an  orderly  and 
manner,  with  scrupulous  care  for  : 
of  the  accused.  It  Is  not  bowe' 
party.  There  Is  unavoidably  mo: 
sparring  between  counsel,  who  m : 
lowed  reasonable  latitude  In  their  1 1 
to  the  Jury.  Defendant's  counsel  1 
cessfuU^  demurred  to  the  evidence, 
ly  he  had  expected  the  court  to  din 
quittal  of  his  client  on  what  he  bi 
be  a  failure  an  the  part  of  the  stat: 
a  submlssible  case.  The  circuit 
probably  alluded  to  this  when  he  sal 
ant's  counsel  "fell  down  on  that." 
ord  does  not  show  that  the  demr 
offered  out  of  the  presence  of  the  Ju 
ever,  we  fall  to  see  anything  repi 
In  the  remarks  complained  of.  ^1 
sustained  the  objection,  and  admoD 
prosecuting  attorney  that  the  state 
improper.  This  was  all  the  defends 
sel  asked,  nie  court  was  in  a  be 
tlon  to  Judge  of  Qte  ]^<v)rifltr  or  In 


Digitized  by  Google 


388  S01?THW£STEBX  BEPOBTEB 


(Mo. 


U  rftrt-  tkan  we  ue.  Tbe  defendant 
bod  a  fair  tzfal,  and  the  Judgment  Is  af- 

Allencac. 


COONS  V.  COONS.    (N*.  i4«7*.) 

nr—m         Conrt  of  Appeali.  SDssoml 
Jan.  9,  1922.) 

f.  AwMl  aad  amr  «=>I009(I)— Oaty  of  af. 
pdkate  eaart  la  oqafty  case  t«  MaraiiBa  ths 
rtiM  as  rayrweatoJ  te  ooart's  oeasdMee. 

In  eqnitr  actions,  it  is  the  datjr  of  the  ap- 
pdDatc  court  to  examine  the  record  and  deter- 
mine the  TeTT-  ri^t  ni  a  case  aa  it  is  repre- 
sented to  the  court's  conscience. 

2.  Ofvofee  ^55— Ohrores  graated  only  if  eae 
^■rty  Bill^  aad  other  lasocoat 

To  entitle  a  sponsc  to  a  divorce  there  most 
be  a  foUtf  and  an  innocent  party;  if  both  at 
fsalt,  Dcither  will  be  granted  release. 

3.  ONerae  «=9l32-£vldeB«s  aaNefeat  te  JnU- 
fy  dseraa. 

In  suit  by  a  hosband  for  divorce  on  the 
ground  of  indignities,  evldsnee  AeM  saffident  to 
Josti^  decree. 

4.  Ohraree  «=»134  —  EvIdMoo  Issaaeiast  1o 
show  hashaatf't  ooailvaaos  at  wife's  nlscoa- 
dact. 

In  a  suit  for  divorce,  evideooe  Md  insofi- 
dcnt  to  show  tliat  the  haiband  connived  at  the 
akwondact  of  the  wife. 

5.  DIvenw  ^»I7I— Prior  dlvoroe  betwees  same 
parties  res  Jadloata  and  facts  ooBoemiag  same 
iudnlsslhle  la  •ocond  salt. 

On  motion  by  defendant  for  new  trial  in  a 
divorce  aoit,  an  affidavit  conceming  facts  in  a 
prior  divorce  between  the  same  parties  and  ac- 
tions prior  to  Uieir  first  marriage  was  inadmis- 
sible, tbe  matters  referred  to  in  the  affidavit 
having  oecnrred  long  prior  to  tlie  marriage  on- 
der  consideration,  and  the  first  divorce  decree 
being  In  plainUlTB  favor  and  res  Jadicata. 

6.  Equity  «S9«5<3)— CeniRi  Into  enalty  with 
deaa  hands  refsrs  .oaly  to  matter  te  he  liti- 
gated. 

The  rule  that  when  a  litigant  comes  into 
a  coart  of  equity  he  must  come  with  dean 
hands  refers  only  to  the  matter  to  be  litigated. 

Appeal    from    Circuit    Coxirt,  Jackson 
County ;  Daniel  E.  Bird,  Judge. 
"Not  to  be  officially  published." 

Suit  for  divorce  by  Ernest  L.  Goons 
against  Bessie  M.  Coons.  Decree  for  plain- 
tiff. Motion  for  new  trial  ov^ruled,  and 
defendant  appeals.  Affirmed. 

See,  also,  236  S.  W.  364. 

Ringolsby  &  Friedman  and  Wm.  G.  Boftt- 
rli^t;  all  of  Kansas  City,  for  appelant. 

B.  D.  Oroves,  P.  B.  Beeder,  and  HUlw, 
Camacfc,  Winger  &  Beeder,  bU  of  Kansas 
City,  for  respcmdent 


TBDfBLE,  P.  J.  A  husband  brought  suit 
for  divwce  on  the  ground  of  indignities, 
diargieg  that  his  wife,  at  various  times, 
told  plaintiff  she  no  longer  cared  for  blm, 
and  would  not  live  nor  cmisort  with  him 
as  his  wife,  or  perform  any  of  her  wifely 
duties:  that  alnoe  the  marriage  she  has 
corresponded  with  other  men  without  idaln- 
tifTs  knowledge,  has  freQaeatly  associated 
and  consOTted  with  other  men  In  plaln- 
tlfTs  absence  and  witbont  his  knowledge, 
and  has  dandesdhely  met  various  men  at 
varloas  times  dnring  On  months  of  January 
and  Febmary.  1920. 

Tbe  wife  filed  an  answw  and  cross-bill 
diarging  that  irialntUf  was  possessed  of  an 
abnormal  and  d%<a>erate  sexual  appetite 
and  an  ongovmiable  passion,  and,  with  ut- 
ter disregard  for  hw  health,  had  fwced  her 
to  such  sexual  excesses  that  her  health  has 
been  bnAen  and  she  baa  been  oMnpelled  to 
consult  doctors  who  advised  that  restraint 
must  be  practiced  if  her  health  and  llft^ 
would  be  preerared,  that  plaintiff  was  In- 
formed of  the  situation,  but  refused  to  de- 
sist; and  that  me  night,  aft«r  she  had  b^run 
to  sleep  In  her  seitarate  apartment,  the 
plalnOff  broke  <q>ai  the  door  and  by  force 
and  violence  assaulted  defoidant  In  her  bed. 
and  superior  physical  strength  oompelled^ 
her  to  submit  her  body  to  him,  by  reason  of 
whldi  she  was  braised  and  Injured  and  her 
health  greatly  hnpalred.  She  ashed  an  ab- 
stdute  div(»ce  and  pr^ed  tor  alimony. 

At  the  close  tbe  evidence  on  both  sides 
tbe  court  rendered  a  decree  for  plaintiff  on 
his  3;>etitlon  and  dianissed  the  wife's  cross- 
bllL  Deftedant  thereiqion  employed  new 
counsd,  and  with  her  motion  for  new  trial 
filed  an  affidavit  wherein  she  said: 

"I  realise  now,  on  the  facts  as  they  really 
are— at  least  I  am  told— that  neither  the  plain- 
tiff nor  myself  are  entitled  to  a  divorce  from 
eadi  oUier,  and  I  have  authorized  my  attorneys 
now  to  witiidraw  my  cross-petition." 

When  the  motion  for  new  trial  came  on  to 
be  beard,  the  defendant  offered  the  affidavit 
in  evidence  in  support  tba«H^  taut  the  trial 
court  fficduded  it  and  ovemiled  the  motion. 
Thereupon  defendant  appealed. 

There  is  no  claim  that  tbe  wife  is  «itltted 
to  a  divorce.  On  the  ooatrary,  she  concedes 
that  she  is  not,  and  In  view  of  that  fact  she 
has  withdrawn  her  cross-bill.  Her  contea- 
tlcm,  however.  Is  that'  her  husband  is  like- 
wise not  entitled  to  a  divorce^  Sudi  oon- 
tratlon  may  perhaps  be  regarded  as  di- 
viding Itself  Into  two  teandies  and  be  con- 
sidored  in  two  aspects:  First,  that  the  evi- 
dence adduced  In  support  tA  his  petition  is 
uot  sufficient  to  warrant  a  divorce  in  his  fa- 
vor ;  second,  that  he  is  not  an  innoeut  and 
injured  party,  but,  on  the  contrary,  has  cm- 
nlved  at  the  misconduct  of  bis  vlfe^  and 
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tberefore  sbould  be  denied  a  divorce  upon 
that  ground.  The  first  of  these  two  brandiefi 
depends  on  the  evidence  adduced  at  tbe 
triiil,  while  tbe  secrad  Inrolrea  tbe  affidavit 
wblch  tbe  defendant  filed  with  ber  motion 
An-  new  trial,  or,  to  state  It  a  UtUe  more 
aoeorat^,  it  bas  to  do  with  tbe  erldoice 
▼tewed  In  the  light  of  Qie  afllda^t  tliat  was 
filed. 

[1.  2]  It  Is  weU  settled  that  It  Is  onr  duty 
u  an  app^ate  court  (althon^  mindful 
nmewbat  of  tbe  superior  advantages  <tf  tito 
dmcellor  who  has  bad  tbe  oKxnrtunlty  of 
seeing  0ie  witnesses)  to  examine  the  record 
■nd  determine  for  oursdvee  tbe  very  rig^t 
of  the  ease  as  It  Is  presented  to  our  ccm- 
sdenees.  Bevercoanb  v.  Bevearcomb,  222  B. 
W.  890,  908;  Hogaett  v.  Bogsett,  186  S.  W. 
1171;  ScboU  H  SdMll,  194  Mo.  App.  5S9,  185 
S.  W.  762.  It  Is  equally  well  settled  that  to 
entitle  a  spouse  to  a  divorce  that  one  must 
be  tbe  Innocent  and  Injured  party.  Tbe 
question  la  not  who  Is  most  at  fault,  for,  if 
both  are,'  then  neither  will  be  granted  re- 
lease frwn  the  matrimonial  bonds,  however 
galling  they  may  be.  19  C.  J.  93 ;  Libbe  v. 
Ubbe,  157  Mo.  App.  701,  188  S.  W.  685; 
Barth  T.  Barth,  168  Mo.  App.  423,  151  S.  W. 
769;  Qruner  v.  Gruner,  183  Mo.  App.  157,  165 
S.  W.  865. 

[J]  So  far  as  concerns  the  evidraice  in 
fiupport  of  a  divorce,  the  t&cbi  presented  1^ 
the  record  are  as  follows: 

The  parties  were  married  in  October,  1919, 
and  moved  to  a  commodloois  and  comfortable 
i\ixae  furnished  by  the  husband  in  Kansas 
City,  where  they  lived  as  husband  and  wife 
nntH  January  29,  1920,  when  the  wife  began 
occupying  a  separate  bedroom  and  they  ceas- 
ed having  marital  relations,  though  the  bus- 
band  continued  to  reside  at  said  home  until 
March  7,  19^,  when  a  complete  separation 
took  place,  he  leaving  tbe  house  and  bringing 
suit  for  divorce. 

On  October  81,  1919,  tbe  wife  went  on  a 
ndt  to  ber  sister  in  Nebraska,  returning 
home  about  November  llth  of  that  year,  tip 
to  that  time  the  relations  with  each  other 
vera  friesidly  and  ideasant.  The  husband 
was  a  traveaing  salesman,  and  his  business 
reqnlred  him  to  be  away  from  home  at  cer- 
tain intervals  accOTdlng  to  a  route  sheet  di- 
recting his  movonents,  a  copj'  of  which  was 
iept  at  hMDe  showing  not  only  what  days 
he  would  be  away  from  home^  but  also 
vhere  be  would  be  at  any  particular  data 
He  was  away  upm  bis  route  wheo  his  wife 
retnmed  on  November  11,  but  be  reached 
home  on  the  15th.  Accordtug  to  his  evi- 
dence, he  found  his  wife's  attitude  and  feel- 
ings toward  him  greatly  changed  without 
apparent  cause.  He  was  unable  to  do  any- 
thing to  please  her,  She  was  naming, 
STouchy,  and  abusive,  apparently  seeking  an 
opportunity  to  quarrel, 


He  discovered  about  this  time  that  his  wife 
had  a  valuable  brooch  with  17  or  18  diamonds 
in  it  She  said  at  the  trial  she  got  It  (valued  at 
$500  or  4600)  In  Nebraska  for  ¥250  of  her 
own  moncgr.  She  had  it  pinned  securdy  to 
the  bottom  of  her  handbag  and  accused  him 
of  rumros^g  throoi^  fba  handbag  and  d 
taking  It  out,  else  it  would  not  have  appear- 
ed loose  therein  and  on  top  of  other  articles. 
She  gave  him  no  luCivmatlon  as  to  vtnen 
she  obtained  It,  and  admits  11i«y  had  a  quar- 
rel about  it:  he  dating  that  he  had  aetadbeA 
her  handbag  for  it 

About  th»  latter  part  of  November  the 
I^lnUir  bad  deeded  to  give  up  some  of  his 
territny  because  it  was  too  hard  on  him 
and  necessitated  his  being  away  from  home 
too  mudu  His  wife  objected  to  the  giving 
up  of  this  tecrttars  because,  slM  said,  it  was 
where  be  made  tbe  nkoet  money;  and  sbe 
complained  because  he  would  not  give  ber 
tbe  privil^e  of  signing  ^ecks  wi  his  ao 
count  and  ^ve  ber  cash  to  spend.  Slie  said 
that,  if  she  could  not  have  all  the  money 
she  wanted  to  spend,  "there  would  not  be 
any  happiness  in  life"  for  her,  and  she  knew 
better  than  he  did  what  he  could  afford  to 
have  her  spend,  and  titat  she  could  have 
married  two  ottier  men  who  could  have 
bought  and  sold  him  several  times.  He  tt^d 
her  that  as  long  as  be  earned  the  money  he 
would  pay  the  bills  and  sign  the  diecks  and 
detCTmine  what  they  oould  aCford.  The  evi- 
dence shows  that  he  supplied  her  with  a 
well-fumisbed  home  and  was  not  niggardly 
with  her  In  regard  to  money  mattecs.  Ha 
was  prospering  in  his  business  and  had  ac- 
cumulated some  910,000  or  $12,000. 

Tbe  next  time  be  came  home  from  his 
route  be  wanted  to  kiss  his  wlfd  in  greeting, 
but  she  refused,  saying  die  did  not  care  to 
kiss  him,  and,  when  asked  the  reason  why, 
said,  "I  dtm't  love  you  and  don't  feel  like  I 
am  married  to  you."  Plaintiff  says  Oiat  at 
other  times  bis  wife  told  film  she  did  not  love 
him. 

Once  while  plaintiff  was  absent  on  busi- 
ness in  Topeka  his  wife  was  seen  to  come 
out  of  a  hot^  in  the  dty  with  a  strange  man 
and  drive  away  with  him  In  a  taxicab.  The 
Tvife  on  the  stand  attempted  to  explain  or 
deny  every  other  occurrence  testified  to 
against  her,  but  we  are  unable  to  find  where 
^e  denied  or  explained  tills  one.  It  is  not 
disclosed  when  plaintffl  discovered  this,  but 
];Hre6iimably  it  was  not  until  after  they  sep- 
arated. 

On  December  11,  1919,  plaintiff  went  to 
Chicago  to  cbe^  over  his  account  with  his 
firm,  and  bis  wife  accompanied  Iilm.  He 
was  expecting  to  Stay  until  the  20th  or  21st 
While  there,  on  Saturday,  the  14th,  the  wife 
wrote  a  letter  to  a  trimd  of  hers,  a  Mrs. 

C         at  St  Joseph,  saying,  among  other 

things: 
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"I  cmn't  hare  107  life  ruined,  and  I  must  get 
oat  of  this,  and  I  am  going  to,  regardless.  I 
■m  so  miserable  vith  this  man  I  can't  be  mr 
natural  self.  •  •  •  I  hate  this  village  of  Chi- 
cago. Too  many  people  to  dodge  *  *  *  I'm 
snre  I  go  back  Tnes^r  alone.  Nothing  here." 

This  was  written  less  than  two  months 
after  the  marriaee.  and  during  a  portion  of 
this  time  ber  husband  had  been  awajr  tram 
borne  oa  business. 

A  Ur.  Kaufman  who  was  going  to  take 
orer  plaintUTs  southern  territory  was  In 
Chicago  with  his  wife,  and  plaintiff  wanted 
his  wife  to  meet  them  and  h^p  enteortaln 
Mrs.  Kaufman  (who  was  a  stranger  In  Chi- 
cago), as  tb^  bad  been  very  kind  to  him. 
His  wife  refused,  saying  she  did  not  iH-opose 
to  mix  up  In  his  business  affairs,  and  did 
not  care  to  meet  the  people  or  do  things  she 
did  not  Ufce  to  do,  and  Uiat — 

**1  dionld  hare  known  better  than  to  bare 
married;  oar  Ideas  of  life  are  jast  like  this 
(crossing  her  fingers).  I  Icnow  the  things  that 
make  you  happy,  the  things  yon  want  me  to  do, 
but  I  am  not  gohig  to  do  it.  I  am  going  back  to 
Kansas  City  to-morrow  night" 

TbB  day  before  she  had  appeared  wlt&  a 
new  atrlniE  of  peazls  abont  whtdi  her  hue* 
band  inqaired,  but  the  only  satisfaction  he 
got  from  her  was  that  they  were  not  hers. 

True  to  bar  announced  Intention  and  to 

her  statement  In  her  te^r  to  Hnt  O  . 

she  attempted  to  return  to  city  <m 

Tuesday,  but,  for  want  oC  a  reserratlon,  was 
cimipdled  to  wait  until  Wednesday,  when 
ibe  went,  althoutfi  hw  husband  was  suff^ 
tog  with  a  cold  and  wanted  her  to  stay  till 
he  could  flnlsih  his  business,  whldi  oould  not 
be  dwe  until  the  aoth  or  2l8t 

After  bis  ^tum  to  Kansas  Olty  he  was  In 
the  post  office  on  the  24th  of  December,  1919, 
and  saw  his  wife  Inquire  tor  mail  at  ttie  M 
window  of  the  general  delivery.  As  her 
name  was  formerly  Markward,  he  suspected 
abe  was  getting  mail  secretly  under  that 
name.  Afterward,  on  the  Slat*  he  saw  her 
get  a  letter  from  the  window. 

On  Sunday,  January  4,  1920,  idalntlff  left 
on  a  trip  through  Kansas  expecting  to  be 
gone  until  Saturday  night,  but  on  account  of 
a  slight  lndte9>ositlon  and  bad  weather  he 
returned  unexpectedly  on  Friday.  His  wife 
seemed  to  be  out  of  humor  because  he  arriv- 
ed ahead  of  his  schedule;  and  when  asked 
why  she  acted  thus  and  treated  him  with 
such  coldness  and  Indifference,  she  relied, 
"I  act  Just  exactly  like  I  feel ;  I  don't  care 
anything  for  you,"  and  she  asked  If  he  did 
not  like  it  why  did  not  he  get  a  divorce? 

The  next  mwning  he  heard  his  wife,  in 
answering  a  ring  at  the  telephone,  speaking 
to  some  one  she  called  "Madi,"  and  she  aft- 
erward explained  to  him  that  the  call  was 
from  an  old  friend  of  hers,  McFarUmd,  who 
wanted  than  to  dine  with  him  that  evening 
and  who  would  call  up  again.   Xjater  that 


day  the  husband,  from  downtown,  called  his 
home,  and,  by  Inadvertence  of  the  operator, 
was  ccmnected  while  the  tdione  was  In  nae 
and  heard  his  wife  tell  "Macb"  that  she  did 
not  want  to  "ccHoe  down  and  see  yoa  with 
him,"  referring  to  her  husband,  and  when 
the  latter  came  h<Hne  his  wife  told  him  she 
supposed  the  proposed  dining  was  off,  as 
Mack  had  not  called  again. 

In  her  testimmiy  the  defendant  admitted 
that  while  in  Chicago  she  had  attempted  to 
call  up  McFarland,  with  whtnn  she  says  she 
had  previously  formed  "quite  a  friendship," 
but  found  he  was  out  of  the  city,  and  she 
left  word  for  him  that  Mrs.  Markward  had 
called,  though  she  said  he  knew  she  had 
married  and  had  sent  her  his  congratula- 
tions. It  is  the  husband's  theory  that  her 
failure  to  meet  McFarland  Ul  Chicago  ex- 
plains what  she  meant  in  her  letter  to  Mrs. 

C  wh«i  abe  wrot^  "Nothing  her^**  and 

that  the  husband's  unexpected  return  lu»ne 
on  Friday  had  intwfered  with  an  arranged 
meeting  between  hex  and  this  man,  neces- 
sitating the  pretended  dinner  engagement. 

About  this  time  the  wife  wqilalned  her 
posaenBlon  of  ihe  string  of  pearls  above  re- 
ferred to  by  telling  her  husband  that  Mrs. 
Owens,  from  whom  the  house  was  rented, 
had  ^ven  than  to  h«  and  also  a  $10  bottle 
of  perfume  for  the  wife's  slater.  Ura.  Ow- 
ena  had  at  tbat  time  left  for  Oallfnnla. 
nn  pearls  -werB  wwth  about  |6S. 

Shortly  thereafter  his  wife  inquired  If 
he  were  gt^ng  to  be  in  town  the  f  (blowing 
week,  and,  when  she  learned  that  be  was. 
she  became  out  of  humor,  saying  that  her 

friends,  Mrs.  C        and  Ma.  M  ,  were 

coming  to  visit  her,  and  It  would  not  be 
pleasant  for  them  to  be  there  when  he  was 
at  home.  Be  told  her  th&t,  If  his  presence 
was  going  to  interfere  with  their  pleasure, 
he  could  go  to  a  hotel.  She^  rolled.  "No: 
that  is  not  necessary,  but  I  think  we  mls^t 
Just  as  well  quit" 

Plaintiff  discovered  In  his  wife's  dilffonler 
a  letter  to  her  fr<Hn  her  sister  she  had  visit- 
ed In  Nebraska  wUch,  amrag  other  things, 
said: 

"I  am  sending  a  little  Xmas  that  Bill  B.  s«nt 
to  yon.  I  also  opened  it  and  fixed  it  up  so  that 
I  thought  E.  might  think  it  was  from  me. 
*  •  •  So  be  is  sick.  •  •  •  Maby  what's 
worrying  him  la  he  realises  yoa  don't  care  & 
feels  that  sooner  or  later  it  win  be  shell  oat 
more  doagh.  *  •  •  Wdl  ofl  to  the  pearia 
can't  you  say  there  was  a  sale,  a  Jcwder  sdiDg 
oat  and  you  bought  them  for  me,  a  birthday 
present,  and  for  me  not  to  ever  get  up  nerve 
enough  to  ask  what  they  cost.  •  •  •  Don*t 
go  blundering  home  with  this  in  yoar  handbag, 
read  it  and  tear  It  up.  When  yoa  write  always 
be  sure  to  tell  me  if  yoa  got  these  letters  at 
Qen.  Del.  as  I'm  always  anxioas,  mayby  a  de- 
tective was  watching  yoa  In  ~ 


In  this  lettor  was  a  Christmas  card  dgned 
"Bill."    If  there  was  nothing  wrong  with 
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ttiis,  wb7  was  fbe  package  from  Bill  un- 
wrapped,  the  Ohrlstmas  card  taken  oat  and 
the  present  fixed  so  "S."  (plaintiff)  woold 
tMnk  it  waa  to  bis  wife  from  her  sister? 

lAter  plaintiff  fotmd  another  letter  in  the 
same  place  from  one  of  defendant's  admit- 
ted frlmds,  Mrs.  Effle  H.  Lntz,  of  Denver. 
It  was  mailed  there  January  16,  1920,  and 
was  addressed  to  defendant  under  the  name 
of  Marqnard,  General  Delivery,  Kansas 
City.  Inside,  this  lett«r  was  addressed  to 
"Kewple,"  which  was  the  same  nickname 

defendant  signed  to  her  letter  to  Mrs.  G  

at  St  Joseph.  It  adcnowledged  receipt  of  a 
lettn  from  the  person  addrened,  and, 
among  other  things,  said: 

"I  am  80  sorry  to  know  you  are  unhappy. 
*  *  *  I  bare  caught  on  to  something,  dear, 
in  a  round  about  way  Sc  tis  about  Bay,  you  must 
ttMj  away  from  him  for  awbOe.  I  will  tell  you 
ibont  it  when  I  aee'  you.  Too  were  both  watch- 
ed &  may  be  now.  So  take  this  little  warning 
bom  aie,  who  tores  ymt  dearty.  •  *  *  Yoq 
Bust  be  carnal  about  your  ma£l«  even  g«D«ral 
delivery.  He  will  likaly  have  you  watched  at 
ncty  torn." 

Defendant  at  first  denied  having  received 
any  of  the  letters  addressed  to  her  but  on 
direct  ezamlnatlMi  she  said  Mrs.  LubE  was 
a  dose  frirad  of  hers,  and  on  cross-examl- 
nadon  she  admitted  that  this  letter  was  in 
Hrs.  Lute's  handwriting,  and  she  also  ad- 
mitted that  Mrs.  Lots  had  written  her 
nming  her  to  stay  away  ttom  a  Mr.  Bay 

About  January  29,  1920,  plaintiff  found 
a&otber  letter  In  the  same  place  written 
ttm  Kew  Yctk  addressed  to  Miss  Bessie 
Uaiquard,  General  D^very*  Kansas  Oltr, 
vbidi  said: 

"Bess  Dear:  Going  West  in  about  a  week, 
tl  thii  reaches  you  wire  me  as  above  &  will  go 
fiaK.  C.  (or  a  day.  Give  me  a  meeting  addreas 
in  imr  wire.  Just  busting  to  see  you.  Hope 
IQD  are  a  little  bit  happy. 
"Cordially  yours,  Billy  Swanson." 

PlahitSfl  also  found  In  bis  wU^  purse  a 
Ktfitry  recdpt,  and.  taavlnff  learned  that 
*8  was  secretly  getting  mail  under  the 
nnw  of  Mn,  Doak  Qur  slater's  name),  he 
nUedattiiat  window  and  obtained  the  return 
i^tstry  receipt  bearlns  the  same  number  as 
^  rae  in  his  wlf^s  jRirse  signed  by  Swan- 
m,  which  showed  that  he  had  received  her 
xnuDunlcatifw.    Defendant,  when  confront- 
*d  en  Qie  stand  with  these  ree^ts,  admlt- 
H  the  had  recelrea  the  above  letter  from 
Bvuaon,  but  attempted  to  explain  that  be- 
Aire  die  married  she  had  talked  to  Bwanson 
ibout  golns  into  the  "movleB''  as  an  actress ; 
^ibthad  "decided  very  shortly  after  Mr. 
^  ud  I  married  that  Mr.  Coons  and  I 
*^  not  going  to  get  along,"  and  so  she 
Swanson  about  going  into  the  movies 
*M  received  the  above  letter  In  r«piy.  She 
"^tted  that  she  had  been  gettins  mall  un- 


der assumed  names  and  at  the  goieral  de- 
livery ;  that  her  -sister  was  warning  her  to 
look  out  as  her  husband  would  get  It,  and 
so  was  Mrs.  Lnta;  and  that  her  reason  t&r 
getting  hw  mail  that  way  was  because  die 
was  writing  things  she  did  not  want  him  to 
see  "after  I  decided  not  to  live  with  him." 
8he  says  t^e  never  told  him  about  corre- 
sponding with  Swanson. 

About  the  same  date,  January  29,  defend- 
ant announced  to  plaintiff  that  night  upon 
their  return  from  the  theatw  that  she  was 
going  to  sleep  in  the  otber  bedroom,  and, 
when  asked  why,  said  It  waa  simply  because 
she  was  not  going  to  sleep  with  him,  and 
she  thereupon  occupied  a  separate  bedroom. 
The  next  night  plaintiff  went  to  her  room  and 
tried  to  get  an  erpla nation  of  her  conduct, 
and  defendant  told  him  she  did  not  care  for 
him  and  nev»  expected  to  have  anything 
more  to  do  with  him  sexually  or  any  other 
way;  They  never  occupied  the  same  room 
after  this.  He  says  she  treated  him  with 
contonpt ;  would  ignore  him,  scHnetbnclt- 
speakinjg  to  him  in  answer  to  bis  salutation 
when  he  came  h<Mue  and  sometimes  not, 
arguing  vrlth  him  when  he  would  say  any- 
thing, and  frequently  saying  she  was  going 
to  leave. 

Plaintiff  had  to  be  away  on  his  business 
from  the  2&th  to  the  29th  of  January.  1920, 
and  his  wife  knew  it  ahead  of  time  from  Us 
route  sheet.  Shortly  after  he  returned  he 
found  a  letter  among  his  wlfe^s  effects  writ- 
ten from  Chicago  by  a  man  who  signed  him- 
self "B."  It  was  addressed  to  Mrs.  Bess 
Marguard,  General  Dttarery,  Kansas  Oltf, 
Mo.  It  was  dated  January  80,  1980,  and  In 
It  defendant  was  addressed  as  "Dearest 
Bees."  -.  The  writer  said  he  was  glad  to  get 
her  letter,  but  was  so  sorry  he  "could  not 
get  to  K.  O.  the  days  the  coast  waa  dear," 
because  her  latter  did  not  reach  him  In  time, 
and  adfced  If"  there  would  be  another  chance 
so<n.  He  also  exj^eased  the  fervent  wish 
that  they  could  be  togMher  and  absolute 
alcme  again,  and  iii''"""1fHftd  her  to  be  care- 
ful <a  her  mall  and  to  arrange  anothw  way 
to  get  it  than  at  the  genoral  dtflvery,  for, 
"if  he  should  get  anything  on  you,  you  would 
not  be  able  to  put  things  over  as  you  plan" ; 
that  he  was  sorry  she  was  unhappy*  but  she 
must  get  away  soon,  "errai  If  you  don't  get 
anything  out  of  it"  The  letter  then  reauest- 
ed  her  to  keep  him  posted  as  to  when  there 
was  a  chance  for  them  to  be  together,  and 
he  would  get  there  If  possible,  as  he  was 
wild  to  see  hw. 

Defendant  on  the  ttand  denied  knowinc 
anything  of  this  letter,  sarins  she  bad  never 
seen  It,  but  It  Is  remarkable  that  the  wxltsr 
knew  she  was  getting  mail  at  the  geoetaU. 
delivery  imder  her  former  name,  and  that 
she  was  unhappy,  if  be  bad  not  received  any 
communication  from  her.    The  letter  alao 
says  he  did  not  receive  bes  latter  in  tlxna 
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to  enabla  him  to  reach  Kansas  City  when 
the  coast  was  clear ;  If  she  had  not  written 
him  her  husband  would  be  away  from  the 
25th  to  the  29th  of  January,  It  is  remackable 
what  omniscient  mind  powers  he  had. 

In  March,  1920,  plaintiff  found  another 
letter  from  Mrs,  Lutz,  this  time  addressed 
to  Mrs.  Doak,  General  Delivery,  Kansas 
City,  but  Inside  addressed  to  "Kewple,"  In 
which  Mrs.  Lutz  tells  har  die  sent  her  otlier 
letter  to  general  dellrery,  and  that  "I  told 

you  not  to  try  &  communicate  with  B  . 

•  •  ♦  You  must  be  careful,  dear."  Brl- 
dently  Mrs.  Lutz  knew  of  the  correepond- 
ence  with  "E  "  and  of  d^«idant^s  sus- 
picions that  her  husband  was  searching  and 
finding  her  mall,  and  tills  last  she  could  hare 
learned  only  from  defendant  herselt  Nether 
Mrs.  Luts  nor  Swan8<HL  woe  offaed  as  wlt- 
ne^see  to  show  that  the  letters  they  wrote 
were  in  reference  to  Innocent  matters. 

About  February  1,  1820,  plaintiff  arranged 
to  have  his  bouse  watched  when  he  was 
ftway,  and  It  was  Sliown  that  at  om  time  a 
man  came  out  to  the  itome  in  a  car  and  en- 
tered QiB  taous^  staying  for  an  hour  or  more^ 
and  that  during  the  time  the  shades  of  the 
wife's  upstairs  bedroom  window  were  pulled 
down  and  then  raised  again  after  he  left 
FrcHu  the  number  of  the  car  and  19  follow- 
ing it  the  man  who  watdked  tbo  home  found 

It  was  owned  by  a  certain  man,  a  Mr.  0  , 

who  offlced  in  the  Scarritt  Building,  where 
defendant  was  seen  to  go,  and  was  also  seen 
to  be  in  company  with  this  man  In  the 
streets.  Another  man  was  seen  to  emerge 
from  the  house  early  one  morning  In  his 
shirt  BleeveB,  Defoidant  admitted  that  one 
of  these  men  was  at  her  house  for  an  hour 
and  a  half,  and  that  th^  ate  some  sand- 
widies,  but  said  that  they  did  not  go  up- 
stairs, and  that  the  blinds  of  the  bedroom 
were  not  pulled  down ;  that  an  arrang«nent 
had  been  made  for  this  man  and  two  lady 
friends  to  meet  at  the  house,  but  that  the 
ladles  did  not  come.  At  another  time  a  man 
was  seen  to  cwne  out  the  batft  door  about 
9  (fclock  at  nl^t  and  huiry  rapidly  away. 
Although  plaintiff  got  hmne  from  his  run 
about  lOSO  tiiat  same  nlg^t,  defendant  said 
nothing  of  any  one  haTlng  been  there. 

After  receiving  the  repoxta  of  the  two  men 
he  had  watdi  fals  bouse,  plaints  was  satis- 
fled  of  their  trufli  by  himself  seeing  a  man 
come  away  frnn  the  house.  He  then  talked 
to  his  wilie  about  hw  conduct,  telling  her 
she  bad  not  tept  -her  promise  to  be  kind  and 
loving  and  Imd  not  been  true  to  him.  She 
repHed,  "Wen,  just  \rtiat  have  I  done?"  He 
then  told  her  she  had  been  writing  to  other 
men,  and  she  denied  it   He  then  txAA  her 

that  Mr.  G  had  been  visiting  his  house 

in  his  absence.  She  at  first  denied  It,  but 
when  confronted  with  what  he  bad  learned 
of  the  things  that  had  been  going  on,  sbe 


said  she  "was  not  worrying"  about  Mr. 
C  ''s  visits.  He  tlien  told  her  of  other  In- 
cidents and  asked  her  why  she  treated  him 
so.  He  says  she  admitted  he  had  bew  kind 
to  her  and  provided  well  for  her,  and  that 
^e  said  It  was  because  of  her  disposition. 
The  next  day  he  left  the  house  and  sued  tor 
divorce. 

Many  other  matters  were  introduced  by 
the  evidence  In  behalf  of  the  husband,  but 
the  forei^ing  is  amply  sufficient  to  Ju^ify  a 
divorce,  unless  there  is  something  to  show 
the  husband's  connivance,  or  that  ho  Is  hlm- 
s^f  a  guilty,  and  not  an  Innocait  and  injur- 
ed, party.  Defendant  called  no  one  to  tes- 
tify in  her  behalf  or  to  omrroborate  her  tes- 
timony or  to  refute  the  appalling  mass  of 
testlmimy  piled  up  against  har  and  offered 
nothing  against  it  excqit  her  bare,  unsup- 
ported doiial  in  some  instances  and  her  at- 
tonpted  feeble  explanatlOBS  In  others.  De- 
fmdant  at  me  place  In  her  testtnuny  ad- 
mitted to  the  court  that  ha  hnaband'a  mot* 
als  were  good,  that  he  was  not  lasy,  did  not 
drink  nor  gamble,  and  tbat  when  he  married 
her  he  took  hesr  to  a  good  hwn^  and  that 
she  thought  that  since  their  marriage  he  had 
been  true  to  her.  The  only  diarge  she  made 
against  him  was  that  he  was  guilty  of  sexu- 
al excess  In  his  d«nands  upon  hw,  and  that 
one  time,  to  gratify  his  desires,  he  brutally 
forced  hev  to  submit  to  him,  lUs  he  de- 
nies; and  there  Is  no  evldmoe  to  controrart 
his  denial  exc^  her  bare,  unsupported 
word.  On  the  contrary,  her  clandestine 
meeting  with  other  men  would  seem  to  re- 
fute the  diatgei  that  she  was  i^Uged  to  en- 
dure greater  sexual  burdens  fr<»n  her  hus- 
band than  she  could  bear. 

[4]  We  are  unable  to  see  where  Hiere  is 
any  evidence  of  connivance  on  the  part  of 
the  hu^and.  He  did  not  consent  to  what 
she  did,  nor  did  he  arrange  matters  so  that 
she  was  enabled  to  pursue  the  course  out- 
lined. She  b^an  her  wrongful  acts  shortly 
after  they  were  married  and  carried  tbeiii 
out  in  a  most  secretive  manner,  which  he  did 
not  discover  until  long  after  she  manifested 
by  her  demeanor  that  she  cared  nothing  for 
him,  except  the  money  he  could  provide. 
There  Is  nothing  to  show  his  c<msent,  ex- 
press or  Implied,  to  her  conduct.  Indeed,  It 
shows  that  he  remonstrated  with  her  at 
first  and  tried  to  avert  her  coldness  and  in- 
difference. It  Is  true  there  may  be  con- 
nivance by  a  passive  permitting  of  adultery 
or  misconduct,  but  it  must  be  such  a  pas- 
sivity as  will  Imply  a  willing  consent  thereto. 
But  this  does  not  mean  tliat — 

the  "one  who  suspects  a  sponae  of  wrongdo- 
ing cannot  take  leasoiiiblfl  steps  to  ascertain 
whether  tbe  suspect  is  or  is  not  guilty  without 
himself  being  guilty  of  connivance.  If  he  does 
Dotliing  to  encourage  the  other  to  commit  the 
oSeuse,  and  does  not  directly  or  Indirectly 
throw  opportunities  therefor  in  the  way,  bnt 
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merelf  watches  and  mffera  As  other  to  mako 
use  of  an  opportunity  already  arranged  for  with- 
out any  knowledge  on  hie  part,  be  is  not  gnil^ 
of  nHUiraneo."  Henttord  t.  HerrUmd.  160 
Ho.  App.  641,  64»,  IW  S.  W.  8SG,  857.  . 

See,  also,  19  Corp.  Juris,  91;  Vlertel  v. 
Viertel,  99  Mo.  App.  710,  714,  715,  75  S.  W. 
187. 

[8]  But  defendant's  amdavtt  stated  tliat 
about  seven  years  prior  to  the  trial  plaintiff 
seduced  her  and  lived  In  Illicit  relations  with 
her  for  about  six  years,  although  he  was 
tti&i  a  married  man ;  that  he  was  guilty  of 
adultery  with  defendant  at  the  time  he  ob- 
tained a  divorce  from  his  wife  about  three 
years  prior  to  this  trial;  that  he  violated 
the  Mann  Act  (U.  S.  Comp.  St.  SS  8812-8819) 
by  taking  her  with  him  from  state  to  state 
for  immoral  purposes ;  that  plaintiff  had 
obtained  divorces  from  two  other  wives  be- 
sides defendant;  that  he  married  defendant 
In  July,  1919,  and  In  September,  1919,  ob- 
tained a  divorce  from  her,  and  then  married 
her  again  in  October,  1919.  It  fs  contended 
that  the  court  erred  in  excludtqg  the  affida- 
vit and  In  not  reopening  the  case  by  grant- 
ing a  new  trial.  Whether  the  trial  court, 
technically,  should  have  admitted  the  affi- 
davit and  considered  its  eontraits  before  pass- 
ing on  the  motI(m  instead  of  excluding  It  Is 
not  material  If  the  contents  of  the  affida- 
vit, when  considered,  are  Insufficient  to  Jus- 
tify a  reopening  of  the  case.  Doubtless  the 
court  saw  and  knew  the  contents  before 
excluding  it.  The  matters  referred  to  in 
the  affidavit  are  allied  to  have  occurred 
long  prior  to  the  marriage  now  under  con- 
sideration. Moreover,  it  shows  that  the 
Jnd^oita  for  divorce  obtained  were  in 
plalntUFt  favor,  and  whatever  the  omdltlons 
under  whicb  the  divorce  was  obtained  from 
bis  ftnmer  wife  to  marry  def^dant  the  first 
ttme^  the  first  Avoroe  <rt>tabud  frcHU  defend- 
ant was  in  his  ft.Tor  and  against  her,  and  is 
ree  Judicata.  Searcy  t.  Searcy,  196  Ho. 
App.  3U,  S14.  19S  8.  W.  871.  AppeHaut  has 
srieed  upon  an  nngnarded  ranark  made  by 
thp  author  hereof  in  the  Searcy  Case  at  page 
31S  to  the  effect  that  certain  erridence  was 
admlsatble  along  with  any  subsequently-  oc- 
carrbig  facts  giving  rise  to  a  dlrwce  and 
could  be  regarded  as  "emphasizing  and 
stroigthenlng"  any  facts  arising  after  the 
former  judgment  Bxitnver  unfortumte  the 
retaark  was  or  may  have  been,  it  Is  manifest 
fMm  the  opinion  Hiat  neither  party  could  go 
back  of  the  former  Judgmrat  to  reopen  It 
or  to  establish  suA  prior  facts  as  an  Issue 
in  the  second  suit.  The  idea  the  author  had 
in  mind  in  making  the  remark  was  that 
obtain  things  occurring  for  the  first  time 
might  not  rise  to  the  height  ot  Indignities, 
but,  if  subsequently  repeated  and  Indulged 
in,  when  their  distressing  ^ects  were  fully 
known,  would  make  them  indignities.  But 
the  remark  can  have  no  apj^catlon  to  this 
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case  In  any  event,  as  will  inresenUy  appear. 

Even  If  tlie  tact  <if  it  be  a  fact)  that 
plaintiff  had  obtained  the  fomner  divorcee 
and  had  been  guilty  of  ifflor  lUldt  relatbHu 
with  d^mdant  coold  be  deemed  adndssUAe 
to  throw  ll^t  cm  tbe  credlUllt^  of  Ids  tee- 
tlmony  In  this  suit  and.  to  enable  the  court 
to  prc^ierly  weigh  the  erideace  adduced  In 
support  ct  a  divorce  now,  and  also  to  de- 
termine whether,  In  the  light  of  tSiose  facts, 
he  was  in  realit?  conniving  at  his  wlf^s 
conduct,  nevertheless  it  could  hare  no  effect 
on  the  result,  for  the  husband's  case  herein 
does  not  depend  upcm  his  testimony  alone. 
It  Is  amply  corroborated  by  other  testimony 
and  by  -evidence  of  tbe  most  convincing 
character  when  viewed  In  tbe  light  of  de- 
fendant's admlsslfms,  whi(^  show  that,  even 
if  the  letters  were  written  to,  and  not  by. 
her,  yet  she  Is  so  inextricably  connected  with 
them  as  to  be  unable  to  successfully  claim 
she  Is  not  responsible  for  the  things  th^ 
show  against  her. 

[I]  The  alleged  facts  stated  In  the  affida- 
vit cannot  be  treated  as  a  bar  to  relief. 
Whatever  may  have  been  plaintiff's  moral 
relations  prior  to  his  marriage,  it  conclu- 
sively appears  that  he  had  been  moral  since 
his  marriage  to  defendant.  The  rule  that, 
when  a  litigant  comes  Into  a  court  of  equity, 
he  must  come  with  dean  hands,  refers  only 
to  the  matter  to  be  litigated.  Vlertel  v, 
Viertel,  99  Mo.  App^  710,  715,  75  S.  W.  187 ; 
Levy  V.  liovy,  16  111.  App.  358;  Eoote  v. 
Hoote,  33  App.  D.  a  898.  23  L.  R.  A.  (N.  S.) 
240,  242.  These  authorities  hold  also  that 
the  fact  that  the  parties  lived  In  Immoral 
relati^ms  prior  to  the  marriage  does  not  bar 
a  right  of  diVOTce  to  one  of  the  parties 
where  the  oth^,  in  spite  of  the  opportunity 
afforded  by  the  marriage  to  lead  a  clean  life, 
subsequently  violates  the  marriage  obliga- 
tion and  voluntarily,  without  the  consent  or 
connivance  of  Oie  unoflaidlas  qpouse,  goes 
back  to  a  life  Incompatible  with  the  mar- 
riage vows.  Wade  v.  Wade,  229  S.  W.  432, 
488.  See,  also.  TorlotUng  v.  TwlottlnK  97 
Mo.  App.  188,  188,  70  S.  W.  941. 

But  defendant  soys  that  under  the  cir- 
cumstances of  former  illicit  relatlMis  shown 
by  the  affidavit  plaintiff  must  have  done 
more  than  he  did  to  keep  bis  wlfft  from 
straying,  and  that  for  his  failure  to  use 
spedal  diligence  be  should  be  deprived  of 
any  rl^t  to  a  divorce.  TbiB  would  seem  to 
be  only  anothu  way  <tf  charging  that  plain- 
tiff was  mentally  consenting  to  her  conduct 
in  order  that  he  might  obtain  u  divorce. 
The  evidence  does  not  disclose  this,  as  we 
have  heretofore  stated.  By  placing  her  In 
a  nice  home  as  his  wife  and  opening  to  her 
every  (^portunlty  to  be  a  good  woman,  he 
gave  her  every  chance  to  walk  the  narrow 
path.  She  voluntarily  and  secretly  went 
forth  to  court  temptation  In  spite  of  what  he 
did.  In  his  attempts  to  retain  and  hold  her 
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affectl<ms  lie  waa  slnsulflrly  unsaccessftil 
and  met  with  rebufCs  and  dec^t  at  every 
turn.  It  was  not  until  after  she  bad  In  re- 
ality tnmed  from  him  that  he  finally  and  by 
chance  discovered  that  she  was  clandestine- 
ly correstKHidlng  with  other  men,  and  It  was 
not  until  he  was  convinced  that  such  acts 
had  culminated  into  absolute  and  unpardon- 
able wr6ngdolng,  did  he  leave  the  houea 
Upon  her  marriage  she  had  every  opiXHrtunity 
to  make  a  good  wife  in  the  degant  faune  he 
provided  and  with  a  servant  to  do  the  work, 
but  instead  ot  being  happy  and  otmtented 
therein  die  became  unhappy,  and,  as  the 
evidence  shows,  was  treguoitly  down  In 
town  and  talking  with  men  over  the  tele- 
l^ione  when  her  husband  was  away  on  his 
business  trips.  The  drcum^imces  dlsdosed 
by  the  record  are  not  such  as  to  justify  us  in 
saying  that  the  wife  In  this  case  could  have 
hem  saved  had  she  been  more  securdy 
guarded  and  protected.  The  most  convinc- 
ing and  damaging  things  were  not  dls<d08ed 
to  the  husband  until  long  after  they  had  oc- 
curred and  shortly  before  the  attempt  to 
live  with  her  waa  finally  abandoned, 

13ie  judgment  la  afflnned, 

All  cattcar. 


COONS  V.  COONS.    (No.  14080.) 

{Kansas  City  Court  of  Appeals.  MiasourL 
Dee.  6,  lAZL.  Behearing  Denied 
Jan.  9, 1922.) 

1.  DIvoree  ^=>210,  222— Court  withoat  right  to 
order  temporary  aiimony  or  attornqr's  fees 
after  trial  and  before  appeal  filed. 

The  circuit  court  has  no  right  to  make  an 
order  for  alimony  or  attorney's  fees  Uter  a  trial 
of  a  divorce  case  and  before  the  application  for 
appeal  is  filed. 

2.  Divorce  «=:»2I9— Order  allowing  temporary 
alimony  vacated  by  deoree  for  hasband. 

An  order  allowing  temporary  alimony  ia  va- 
cated by  tlie  final  decree  ot  divorea  In  favor  of 
the  faneband. 

Ai^eal  fnnn  Circuit  Court,  JackB<Hi  Coun- 
ty; Danid  B.  Bird,  Judge, 
■^ot  to  be  officially  published." 

Suit  for  divorce  by  Ernest  L.  Coons  against 
Bessie  M.  Coons.  Motion  by  defendant  to 
modify  order  refusing  temporary  alimony 
and  application  for  temporary  alimony  over- 
ruled, and  she  api>eals.  Affirmed. 

See,  also,  236  8.  W.  858. 

Blngidsky  A  Friedman  and  Wm.  O.  Boat- 
rl^t,  all  of  Kansas  City,  for  appidUnt 

Miller,  Camack,  Wlns^  A;  Beeder  and  B. 
D.  Groves,  aU  ot  Kansas  City,  tm  respondent. 

BIiAND,  J.  Ttais  la  a^eal  from  the  order 
of  the  court  overruling  defendant's  "motion 


(Ma 

to  modify  order  refusing  temporary  alimony 
and  allocation  for  t»n{>orary  alixaoay,"  filed 
after  a  judgment  In  a  dirorce  sott  In  tevor 
of  her  husband  had  been  rendered,  and  wMle 
her  motion  for  a  new  trial  was  pending. 

The  divorce  was  granted  plalntlft,  and 
defendant's  cross-bill  dismissed  on  July  31. 
1920,  at  the  May  term  of  the  trial  court.  At 
the  same  term-  ot  court,  and  on  August  4, 
1920,  the  motion  for  a  new  trial  In  the  di- 
vorce suit  was  filed.  On  September  20,  1920. 
at  the  September  term,  a  motion  for  tempo- 
rary alimony  was  filed,  and  OTermled  upon 
the  same  day  on  the  ground  that  the  court 
had  no  jurisdiction  to  ent^taln  such  a  mo- 
tlm  at  that  tlm&  On  November  8,  1920.  at 
the  Septembw  term,  defendant  filed  a  motion 
to  modify  the  order  made  on  Septemt)er  20, 
1920,  refusing  temporary  alimony,  which  mo- 
tion included  an  amtllcatlon  tar  temporary 
alimony.  This  motion  was  again  overruled 
on  the  ground  that  the  court  had  no  juris- 
diction to  entertain  the  same.  This  was  done 
on  November  13,  1920,  at  the  November  term 
of  court,  'nie  affidavit  of  appeal  in  the  di- 
vorce suit  was  filed  on  December  11, 1920,  at 
the  November  term  of  court 

[1]  We  think  there  is  no  question  but  that 
the  court  properly  overruled  the  motion 
styled  "a  motion  to  modify  the  order  refus- 
ing temporary  alimony  and  application  for 
temporary  alimony."  From  the  action  of  the 
court  in  overruling  thla  motion  tbSa  ajveal 
la  taken.  It  haa  long  and  <tften  been  hdd  In 
thla  atate  that  the  drcnlt  conrt  has  no  right 
to  msko  an  order  for  alimony  or  attom^'s 
fees  after  the  trial  of  the  divorce  case  and 
before  tbe  application  fac  «Btf^i  Is  filed. 
Watklns  T.  Watklns,  66  Ha  App.  468  (Kansas 
City  Court  of  Appeals) ;  Lawlor  t.  Lawlor,  76 
Mo.  Apih  288  (St  Louis  Court  of  Appeals); 
Creasey  v.  Oreaaey,  176  Mo.  App.  237, 157  S. 
W.  862  (St  Louis  Ooart  Of  Appeals). 

nie  atatanait  in  tbe  oirinlon  in  the  Oeasey 
Case  that  "divorce,  with  Ita  incidents.  Is  In 
our  Btate^  oitlrdy  a  rtatntory  i^ooeedSn;," 
was  disapproved  In  Chapman  t.  Chamnan, 
269  Ma  668.  670,  192  8.  W.  448.  but  the  con- 
duaiott  reached  In  the  Creasey  Case  was  ap- 
proved in  the  Chapman  Case;  the  court  in 
the  Chapman  Case  saying  In  reference  to  the 
case  of  Keller  v.  City  of  St.  T»uis,  iS2  Ma 
506,  54  S.  W.  438,  47  U  R.  A.  301: 

"Tbe  statute  was  well  applied  to  the  facta  In 
that  case.  *  *  •  The  same  may  be  said  of 
Creaaey  v.  Greasey.** 

Defendant  attempts  to  convince  as  that 
the  Watklns,  Lawlor,  and  Ci^faaey  Cases  have 
been  overruled,  and  that  a  cratrary  ruling 
has  been  enunciated  In  other  cases.  In  sup- 
port ot  thla  contention  defendant  cites  Hall 
V.  Hall,  179  S.  W.  738;  BobMna  r.  Bobbins. 
138  Ma  App.  211, 119  8.  W.  1075 ;  Cb^pman 
V.  Chapman,  supra ;  State  ex  reL  Kranke  t. 
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Callunm  (Sup.)  232  S.  W.  1038;  Walter  v. 
Scofldd,  ler  Ma  637,  67  S.  W.  276 ;  Kaplun 
V.  Kaplun,  227  S.  W.  891;  Bmlth  t.  Smltb, 
IGL  Uo.  App.  640;  182  3.  W.  312;  Amdt  t. 
AiBdt,  177  Mo.  App.  420,  168  8.  W.  262.  We 
lurn  carefDlly  examined  tbe  olbbb  dted  tqr 
defendant  and  It  la  apparent  firom  a  reading 
of  tbe  same  tbat  thrae  la  notblnff  In  them 
tJiat  attempts  to  elthw  exi«e88l7  or  by  Im- 
pUeadon  orerrule  tiie  Watldns,  lAwIor,  and 
Creuey  Gaaea;  n^tber  is  there  In  d^aid- 
anfg  cases  anytliing  InoonslBtent  with  the 
holding  of  ^ese  casea.  The  holding  In  these 
three  cases  has  so  long  been  established  as 
die  settled  law  In  this  state  that  we  think 
it  would  be  a  snpererogatlou  to  review  the 
Teasonittg  npon  wbldi  they  are  based. 

[21  Prior  to  tb»  trial  of  tlie  divorce  snit 
defendant  filed  her  motion  for  temixtrary  all- 
mony,  expense  money,  and  attorney's  fees, 
which  was  sustained,  the  ordn  reading  as 
fallows: 

"^t  is  ordered  that  tbe  defendant,  Bessie  M. 
Coons,  be.  and  she  hereby  is,  made  an  allow* 
ance  of  $2S0  a  moath  against  plaintiff  for  tem- 
porary alimony  pending  tbe  trial  of  this  case, 
the  same  to  ioclnde  all  support,  and  to  indnde 
aid  eoTcr  aQ  expenses  of  this  litigation,  tn> 
dndiDg  the  expense  ol  taking  dapoaitiona  in 
Odorado  snd  Nebrasim,  and  elsewhere,  and  tha 
■ame  to  be  paid  in  eqaal  inataUments  of  $129 
on  tbe  Ist  and  15th  of  eadi  month  pending  this 
litigation,  and  in  addition  to  the  foregoing  al- 
towanee  tbe  said  defendant  is  hereby  allowed 
the  sum  of  $300  as  attorney's  fees  to  her  coon- 
■el  at  this  time  pending  tbls  litigation,  and  tbe 
Hud  sum  of  $300  is  to  be  paid  to  defendant's 
coansd.  0.  M.  V.  Ftckard  and  Sdmlec  A  Al- 
fbrd. 

Tbe  foregoing  order  with  respect  to  the  tem- 
porary alimony  allowed  to  the  defendant  pend- 
iag  this  litigation  is  conditioned  upon  her  pay- 
ios  the  rent  of  tbe  dwelling  bonse  where  she  is 
sow  residing  at  620  Valentine  road  and  (100 
per  month  daring  tbe  period  of  the  payment  of 
mid  allowance  of  $250  per  montii,  and  that  de- 
fendant incar  no  or  oUigations  hereafter 
Id  plaintiff's  name." 

It  is  inairted  that  Oie  agreonent  of  conn- 
eel  provided  that  defradant  Shonld  re<^ve 
$250  per  month  until  the  final  disposition  of 
the  case  on  appeal  If  an  appeal  was  bad,  and 
defendant  in  this  connection  emphasizes  the 
language  "j>eudlng  this  litigation"  fomid  in 
tbe  order.  The  order  on  Its  face  is  some- 
what ambignoos ;  for  it  starts  ont  by  saying 
that  defendant  was  allowed  $250  per  month 
ss  temporary  alimony  "poidlng  the  trial  of 
this  case."  The  order  on  its  face  provides 
for  the  expense  of  taking  depositions,  and 
is  SD^estive  of  the  idea  that  the  $250  should 
be  paid  pending  the  trial  of  the  ease  in  the 
circoit  court.  It  is  not  to  be  snppoHed  tbat 
coonael  for  plaintlflF  would  agree  to  pay  de- 
fendant alimony  after  the  rendition  of  a 
Judgment  against  her  and  in  favor  of  plalntlCF 
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and  prior  to  an  appeal  In  the  case,  for  the 
reason  that  the  law  does  not  permit  the  court 
without  agreement  of  the  parties  to  allow 
alimony  during  this  tlme^  and  it  wonld  be 
unusual  for  counsd  fbr  plaintUC  to  agree  to 
the  payment  of  such  alimony  In  view  ot  the 
state  <»C  tb«  lav.  However,  the  parties  liave 
placed  their  own  construction  upon  this  or- 
der. After  the  trial  deCfendantfa  attorn^ 
filed  more  than  one  motiim  for  temporary 
alimony.  If  the  first  order  for  temporary 
alimony  was  in  force  and  ^ect,  It  waa  un- 
necessary to  file  a  subsequent  motton.  The 
trial  court  in  Its  Judgment  flor  divorce  did 
not  expressly  order  the  payment  of  alimony 
discontinued.  In  taxst,  defendant  insists  that 
there  has  been  no  annulmoit  or  vacation  of 
the  order  to  pay  the  alimony  allowed  by  the 
court,  and  fbe  same  is  still  In  force  and  ef- 
fect Of  course.  It  this  be  tine,  It  was  un- 
necessary to  file  the  motion,  tbe  overruling 
of  whidi  resulted  In  this  appeal.  The  final 
decree  of  divorce  in  favor  of  the  husband 
vacated  the  former  order  for  payment  of 
temporary  alimony,  expense  mon^,  and  at- 
torney's fees  in  the  absence  of  an  agreement 
by  the  parties  that  It  be  continued.  Creasey 
V.  CJreasey,  supra. 

We  think  that  the  action  of  the  trial  court 
in  refusing  to  entertain  the  motion  to  modify 
the  order  refusing  temporary  alimony  and 
the  application  for  temporary  alimony  was 
correct,  and  the  judgment  will  therefore  be 
affirmed ;  and  it  Is  so  ordered. 

All  ccmcur. 


STATE  V.  JOHNSON.     ^NOw  14197.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  9,  1022.) 

1.  Criminal  law  «=»535('/2)— Corpos  dslleU 
proved  by  extrajadloial  oonfasslos  asd  oor- 
roboratlng  drcnmstasoM. 

The  corpus  delicti  may  be  proved  by  de- 
fendant's eztrajudldal  confesBion  and  by  cor- 
roborating drcumstances,  Inconduaive  in  thetti- 
selves,  whldi  in  connection  with  the  confession 
will  iwoduee  eonviettm  of  dtfendant^s  guHt  in 
the  minds  of  the  jniy. 

2.  Crimlaal  law  «s>535<2)— Cosfssslos  and 
oorreboratlai  droamstasess  held  sufllolettt  to 
to  prove  tnuwpertatiM  of  llqaer. 

Transportation  intoxicating  Uquors  held 
anffidently  proved  by  defendant's  extrajudicial 
confession,  denied  by  him  on  the  trial,  the  find-, 
ing  of  the  liquor  in  his  possession,  his  admission 
at  tbe  trial  that  be  was  at  tbe  place  where  he 
confessed  be  bought  at  tbe  time  atated,  and 
that  be  gave  checks  to  the  druggist  of  whom 
he  confessed  making  tbe  pnrdiase. 

3.  Criminal  law  «=»78l  (6,  8)— InstraotJon  as  to 
weight  of  statements  made  by  defendant  for 
and  against  himself  held  proper. 

The  Jury  are  properly  instructed  tha^  if 
verbal  statements  of  defendant  have  been 
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proved,  what  he  is  ahown  to  bare  said  against 
himself  the  law  preBumes  to  be  true,  but  any- 
thing be  is  shown  to  have  said  in  his  own  be- 
half tber  are  not  obliged  to  believe,  but  may 
treat  as  tnie  or  false  when  considered  with  all 
Uw  otber  facta  ud  eircimiBtaiiCM. 

Appeal  ftom  Circnlt  Oonrt,  Bcxme  Ommty; 
D.  H.  HorrlB,  Judfe. 

"Not  to  be  offidaUy  pnblisbed." 

Jobzinie  Jotanson  was  convicted  of  trans- 
porting intoxlcatliig  liqnors,  and  aiqpeals. 
Affirmed. 

Jas.  C.  OUleqiy  and  Jas.  E.  Boggs,  both 
of  Columbia,  for  appellant 

Ruby  M.  Hulen,  ol  Oolumbla.  for  tbe 
State. 

BLAND,  J.  Defendant  was  convicted  un- 
der an  information  charging  him  with  trans- 
porting "intoxicating  liquors,  for  beverage 
purposes,  to  wit,  one  pint  of  Jamaica  ginger, 
from  Centralla,  Mo.,  to  CkAnmbla,  Uo.,  and 
from  the  Wabash  Railroad  station  In  Oo- 
lumbla, Mo.,  to  the  Central  Hot^  in  said 
tity"  and  his  pnnlshmoit  assessed  at  a 
fine  of  9250  and  Imprlaonmait  in  the  county 
Jail  for  four  months  and  two  days. 

The  evldeiure  shows  that  police  offlcers  of 
Ckdumuia  raided  deftodant's  room  at  the 
Central  Hotel  in  said  <Hty  and  found  therein 
24  two-ounce  bottles  and  one  pint  bottle  of 
Jamaica  ^nger,  which  upon  being  analyzed 
were  found  to  contain  a  very  high  per  cent, 
of  alcohol.  Defendant  was  taken  to  the 
police  station  and  there  questioned  by  the 
city  attorney.  Defendant  told  the  tity  at- 
torney that  he  obtained  the  Jamaica  ginger 
at  a  drug  store  in  Moberly,  Mo.;  tliat  he 
brought  it  to  Columbia  on  the  Wabash- Rail- 
road and  carried  It  to  the  Central  Hotel.  A 
sttb  of  a  check  book  was  taken  from  de- 
fendant's person,  and  It  contained  a  memo- 
nuidum  of  checks  for  $50  and  $112.50  made 
out  either  to  "cash"  or  "self,"  At  the  police 
gtatlon  defendant  said  that  he  gave  $162.50. 
the  aggregate  amount  of  the  two  checks,  to  a 
druggist  at  Moberly  for  the  Jamaica  ginger 
and  to  pay  a  gambling  debt  When  the 
chedi  was  procured  the  two  stubs  were 
found  to  represent  one  check  for  $162,fiO  In- 
dorsed to  Bay  Galbreath.  It  was  drawn  on 
a  Columbia  bank  and  was  cleared  through 
the  Moberly  clearing  house. 

Defendant  testified  that  the  liquor  belong- 
ed to  a  young  man  by  the  name  of  Yancey 
who  had  been  rooming  with  him.  Ue  ad- 
mitted that  he  was  In  x)ossesslon  of  It  at  the 
time  the  raid  was  made,  but  said  that  Yan- 
cey had  left  town,  and  that  he  had  made  no 
effort  to  procure  him  as  a  witness.  He  ad- 
mitted that  he  gave  the  checks  to  the  drug- 
gist Galbreath  at  Moberly,  the  first  one  in 
the  sum  of  $50,  which  he  afterwards  took 
up  when  he  obtained  $112.60,  maldug  a  new 
check  for  $182.00;  that  tbe  $50  check  was 


for  a  gambling  debt  and  the  9112.C0  he  se- 
cured "to  gamble  with.**  Defendant  admit- 
ted that  he  had  a  oonTersatUm  at  the  police 
stati<Hi  with  the  cit7  attorney,  but  denied 
that  the  conversatlcm  was  that  whlc3L  was 
testified  to  by  the  state's  witnesses.  He 
stated  that  he  did  not  say  anything  about 
tlie  liquor  beloi^lng  to  Yancey  in  that  con- 
versation, but  did  sajr,  "It  was  in  my  pos- 
session." He  admitted  that  he  had  no  anb- 
poena  issoed  for  Yancey  "because  it  was  In 
my  place  when  fhey  come  and  got  it,  and  I 
guess  I  waa  to  blame.  *  *  •  Mr.  Clark 
throwed  it  on  to  you"— meanlns  that  the 
dty  attorney  tamed  the  case  over  to  tbe 
ivosecutlng  iU;tom<y, 

The  record  shows  tiiat  tbe  statuiaits 
made  by  the  d^oidant  at  tbe  police  station 
were  testified  to  by  poscma  tbcaw  presoit 
but  dmled  by  tbe  defendant  on  tbe  trial. 

[1,  2]  It  Is  defendant's  daim  that  the  cor- 
pus delicti  was  not  proven  for  the  reason 
that  the  stated  case  rests  upon  tbe  extra- 
judicial admissions  of  the  accused.  Tbe  role 
in  r^erence  to  tbis  matter  Is  stated  in  the 
case  of  State  r.  Patterson,  73  Mo.  696,  712, 
713: 

"It  Ib  unnecessary  that  the  corpus  delicti  be 
established  by  direct  and  positive  testimony; 
that,  in  addition  to  the  confession,  the  dead 
body  be  positiTely  and  directly  Identified  as  that 
of  the  person  charged  In  the  indictment  to  have 
been  murdered.  It  is  sufficient,  In  addition  to 
the  extrajudicial  confessions,  wliich  in  this  In- 
stance in  express  terms  admit  all  that  the  in- 
dictment charges,  that  there  be  such  extrinsic 
corroborative  circamstances  as  will,  taken  in 
connection  with  the  confession,  produce  con- 
viction of  the  defendant's  guilt  in  the  minds  of 
the  Ja27.  It  has  often  1>een  mled  by  this  court 
tliat  confessions  uneoRoborated  by  drcnm- 
stances  are  insufficient.  Robinson  v.  State,  12 
Mo.  692;  State  v.  Scott,  39  Mo.  424;  State  v. 
German,  64  Mo.  526.  This  is  equivalent  to  as- 
sertinR  their  -siiffiHency  when  mectine:  with 
the  necessary  corroboration.  But  such  sup- 
pletory  evidence  need  not  be  conclusive  in  its 
character.  When  a  confession  is  made;  and  tbe 
drcumstances  therein  related  correspond  in 
some  points  with  those  proven  to  hav«  existed, 
ttus  may  be  evidenos  suffident  to  satisfy  a  jury 
in  rendering  a  verdict  asserting  tbe  guilt  vC 
the  accused.  'Full  proof  of  the  body  of  the 
crime,  the  corpus  delicU,  independently  of  tbe 
I  confession.  Is  not  required  by  any  of  the  cases; 
and  In  many  of  them  dight  corrobMatlng  facts 
were  held  suffident.'" 

We  think  that  the  corpus  delicti,  was  fully 
established  in  this  case.  The  extraludidal 
confession  of  the  defendant  which  admitted 
substantially  all  that  the  Information  duug- 
ed,  was  suffldently  corroborated  by  ottatf 
circumstances.  The  liquor  was  found  in 
defendant's  possession,  and  he  admitted  at 
the  trial  that  he  was  in  Moberly  on  the  day 
on  which  his  confession  shows  he  purchased 
tbe  liquor,  and  tlutt  be  gave  the  druggist 
mentioned  in  bis  confession  chedia  in  pay- 
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ment  of  something  as  a  result  ot  some  trane- 
Bctlon  be  bad  with  the  druggist.  We  thlBfe 
thrae  was  no  qtiestl<ai  but  that  the  oxpns 
delicti  was  fully  proren.  State  t.  ^tter* 
son,  supra;  State  t.  OUnfeoibeard,  142  Mo. 
App.  146,  154,  156.  125  B.  W.  827;  State  v. 
Coz»  264  Mo.  408.  175  S.  W.  60;  State  t. 
Hendfiraon.  18S  Mo.  473,  85  S.  W.  576. 

[t]  It  la  Insisted  that  Che  court  ened  in 
^Tfng  the  ftAlovring  Instruction : 

"If  verbal  statements  of  the  defendant  have 
been  proven  in  tbia  case,  joa  must  take  them 
into  consideration,  with  aU  of  the  other  tacts 
and  drcomstanceB  proven.  What  the  proof 
may  show  yon,  if  anything,  that  tbe  defendant 
has  said  asainst  himself  the  law  presumes  to  be 
true,  because  against  himself,  but  anything  yon 
may  believe  from  the  evidence  the  defendant 
■aid  in  bis  own  belialf,  yon*  are  not  obliged  to 
Iwlieve,  but  you  may  treat  tbe  same  as  true 
or  false,  when  considered  with  a  view  to  all 
other  facta  and  drcumstancea  in  the  case." 

Tbla  instruction  in  substantially  tbe  same 
tarm  was  approved  in  the  cases  of  State  v. 
Ooshenberry,  157  Ha  168, 188.  56  S.  W.  737; 
State  v.  Carlisle,  5T  Mo.  102,  lOS;  Qre«i 
V.  State,  13  Mo.  383. 

The  judgment  is  affirmed. 

AU  concur. 


IMoWILLIAMS  V.  DRAINAGE  DIST.  NO.  19. 
CALDWELL  COUNTY.    (No.  14201.) 

(Kansas  Ci^  Court  of  Appeals.  Missouri. 
Jan.  9, 1922.) 

1.  Appeal  aid  error  4sbI4(2).  tM7(2)«Wli0H 
jBdgnmt  reversed  wtthont  dlrsotlOM  or  for 
firther  freeeedliios,  seeead  appeal  lies,  and 
■mr  «y  be  eorreeted. 

Where  a  judgment  is  reversed  and  the 
cause  remanded,  with  no  apedfic  directions  to 
the  lower  court,  or  with  directions  which  re- 
quire further  proceedings,  there  may,  in  cer- 
tain Instances,  be  a  second  appeal,  upon  which 
tbe  holding  on  tbe  first  appeal  is  not  res  ju- 
dicata, and  a  manifest  and  far-reaching  error 
may  be  corrected. 

2.  Appeal  aid  error  «s>l4(2}— Wfasn  Jydg- 
neat  reversed  with  dlreotleiis  to  eater  Jttdfl- 
neet,  so  appeal  lies. 

An  order  of  the  Court  of  Appeals  reversing 
tile  judgment  and  remanding  the  cause,  with  di- 
rections to  enter  judgment  for  plaintiff  for  a 
•pecified  amount,  did  not  permit  of  another 
trial,  and  where  none  was  bad  no  appeal  lay 
from  the  judgment  rendered  In  pursuance  4dt 
such  mandate. 

3.  Aiveal  aad  errw  «=s>832(l),  1185— Motion 
for  rebearleg  or  ameadmest  of  Judgment  la 
rena^  for  fallare  to  allow  Interest, 

Where  the  court  reversed  the  Judgment  and 
remanded  tbe  cause,  with  directions  to  enter 
judgment  for  plaintiff  for  a  spedfied  amount, 
which  did  not  indude  interest  asked  for  by 
jdaintiff,  his  remedy  was  to  flto  a  motfm  for  a 
rehearing  or  to  modify  the  oinniou. 


Appeal  from  Circuit  Court,  Caldw^  Coun- 
ty ;  Arch  B.  Davis,  Judge. 

"Not  to  be  officially  puIAlshed." 

Action  by  Q.  A.  McWUUams  against  Drain- 
age District  No.  19,  Caldw^l  County.  From 
a  Judgment  for  plalntifC  for  an  Insufficient 
amount,  he  appeals.  On  motion  to  dlsndas 
ai^>eal.   Appeal  dismissed. 

B.  C.  Craig,  of  Mattoon,  HI.,  O.  J.  Adams, 
of  Kingston,  and  W.  T.  Eutherford,  of  St. 
Louis,  for  appellant. 

Paul  D.  Kitt,  of  Chllllcothe,  for  respond- 
ent 

BLAND,  J.  This  is  tbe  second  appeal  In 
tbe  case.  See  McWilliama  v.  Drainage  Dis- 
trict, 204  Mo.  App.  237, 224  S.  W.  35,  where  all 
the  matters  and  facta  necessary  to  be  under- 
stood in  connection  with  this  appeal  are 
stated.  The  opinion  In  that  case  conclndes 
as  fallows: 

"As  we  view  this  case,  tbe  Judgment  should 
be  reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  for  plaintifC  for 
$8,226.69  and  costa  of  suit  It  is  so  or- 
dered." 

Upon  receipt  of  the  mandate,  after  the  dis- 
position of  the  former  appeal,  the  trial  court 
entered  judgment  for  $3,226.€d.  In  conformity 
with  the  order  quoted  above.  Thereupon 
plaintiff  filed  a  motion  for  a  new  trial,  al- 
leging that  the  judgment  should  have  been 
tmt  said  sum  plus  interest  thereon  from  No- 
vember 8,  1912,  to  November  10,  1820, 
amounting  in  all  to  H.775.60;  the  difference 
between  said  sums  representing  the  interest 
that  had  accrued  between  said  dates. 

It  is  insisted  in  this  appeal  that  the  judg- 
ment should  not  <mly  have  been  for  the 
amount  motioned  la  the  oi^nlon  but  also  for 
the  Interest  mentloiied  supra.  Owing  to  the 
view  that  we  have  taken  of  this  i^peai,  it  is 
unnecessary  for  ua  to  decide  wheUier  [Aaintlff 
would  have  beoi  oitilled  to  said  IntweBt, 
for  the  reason  that  dtfendant  has  filed  a  mo- 
tion to  dismiss  the  appoil,  which  we  think 
should  be  sustained.  Tbe  ground  upon  which 
the  dismissal  Is  ashed  la  that  there  can  be 
no  appeal  from  the  last  judgmait  entered  by 
the  trial  court,  for  the  reason  that  Oiere  was 
no  trial ;  the  court  merdy  entering  the  judg- 
mait  In  tbe  amount  ordered  by  ttds  court. 

The  rule  ai^llcable  to  a  dtuatlcm  of  this 
hind  is  stated  In  the  ease  of  Beea  v.  Mc- 
Daniel,  131  Mo.  681,  682,  33  B.  W.  178: 

"The  rule  as  announced  by  this  court  ia  that, 
where  a  cause  is  remanded  by  ua  with  direc- 
tions as  to  further  proceedings,  the  case  does 
not  occupy  the  same  atatua  as  if  It  had  been 
simply  reversed  and  remanded,  but  that,  where 
special  directions  have  been  given,  it  is  out 
of  the  power  of  the  lower  court  to  do  anything 
beyond  or  not  embraced  in  tae  specific  direc- 
tiona." 
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It  I  Of  coarse,  irhere  a  Judgment  Is  merely 
KVttTsed  and  the  canse  remaoded,  with  no 
stMclSc  directions  to  the  lower  court,  or  with 
OimrthNBswUdi  require  proceedings,  then  the 
cut*  Is  ttkoe  may  be  in  certain  Instances  a 
swobA  aweal,  and  upon  that  appeal  what 
was  Md  In  tbe  first  appeal  Is  not  res  ad' 
judicata,  unless  tbere  is  no  cogent  or  convlnc- 
Utg  reasMi  wliy  the  questions  adjudicated  in 
Cte  first  appeal  should  be  reconsidered.  In 
simAi  cases,  where  a  manifest  and  far-reach- 
iag  anrar  has  been  committed  bj  the  appel- 
late court  in  the  first  appeal,  the  appellate 
court  in  a  second  appeal  has  a  right  to  cor- 
rect sacb  an  error.  Bagnell  t.  Bailway.  212 
MOl  11,  21.  145  S.  W.  460;  Gracey  t.  St 
Urals.  221  Mo.  1, 6k  6,  IIB  S.  W.  94»;  United 
same  Machin«7  Co.  t.  Bamlose,  231  Mo.  S08, 
327.  132  S.  W.  1133;  CltlzeDS*  Nat  Bank  t. 
DonneU,  195  Mo.  564.  669,  94  S.  W.  610; 
Bird  V.  SeUers,  122  Mo.  23.  82,  S3,  26  S.  W. 
668;  Bealey  v.  Smith.  168  Ho.  615,  522.  623. 
69  S.  W.  984.  81  Am.  St  Rep.  817. 
.  [2,  3]  The  order  of  tibls  court  upon  the 
former  appeal.  In  directing  the  trial  court  to 
enter  up  a  Judgment  In  a  specific  amount, 
did  not  permit  of  anotbCT  trial  by  the  lowur 
court,  nor  was  one  had ;  bnt  said  ordw  was  a 
mandate,  and  fran  a  Judgment  rendered  in 
pursuance  of  such  a  mandate  no  appeal  lies, 
acollln  T.  Ballroad,  192  Mo.  1,  4,  90  S.  W. 
1026;  Rees  t.  McDanlel,  supra;  Tourrllle 
T.  Wabash  By.  Co.,  148  Mo.  614.  623,  50  S.  W. 
300,  71  Am.  St  Kep.  690;  Keaton  v.  Jomdt, 
269  Mo.  179,  190,  168  S.  W.  784;  Southern 
III.  A  Mo.  Bridge  Co.  t.  Stone,  194  Mo.  176. 
184,  92  S.  W.  476;  Railroad  v.  Bridge  Co., 
215  Mo.  286,  294, 114  S.  W.  1064.  The  matter 
of  Interest  having  been  asked  for  In  tbe  peti- 
tion and  in  plaintiff's  brief  ffled  in  the  former 
at^eal,  if  plaintiff  still  thoui^it  that  he  was 
entitled  to  tbe  Interest  that  he  now  claims, 
his  remedy  was  to  file  a  motion  tor  a  rehear- 
ing or  to  modify  tbe  formw  opinion  when  it 
was  handed  down. 

From  what  we  have  said,  the  appeal  must 
be  dismissed ;  and  It  is  so  ordered. 

All  concur. 


TOMPKINS  tt  ai.  V.  HARRIS,  JBdge^  et  al. 

(No.  2929.) 

(Spriagfidd  Court  of  Appeals.  Missouri. 
Jan.  14,  1922.) 

I.  Aalnials  «s950(2)-«t«eic  law  aleetlon  order 
OS  uparato  paMtfoss  trmtetf  as  one  hold 

vallil. 

Where  five  petitions  on  file  were  signed  by 
a  Buffident  noinber  of  householders  of  the 
county,  asking  an  election  to  determine  wheth- 
er stock  should  be  restrained  from  running  at 
large,  as  provided  by  Hev.  St.  1919,  e.  27,  art. 
6.  tbe  county  court  bad  authority  to.  call  an 


election,  though  tbe  petitions  were  filed  at  dif- 
ferent times  and  no  one  them  contained  a 
sufficient  number  of  names;  ft  being  proper  to 
treat  all  of  them  as  one. 

2.  Aalmals  «=»S0(2)— Stock  (aw  electloa  or- 
der  for  county  held  sot  Invalidated  by  roeit- 
als  as  to  township  petitions. 

An  order  by  the  county  court  calling  an 
election  to  determine  whether  stock  should  be 
restrained  from  running  at  large  in  tbe  conntr, 
as  provided  by  Rev.  St  1919,  c  27,  art.  5. 
was  valid,  though  it  recited  that  the  election 
was  called  on  petitions  filed  on  a  date  on  which 
petitions  were  filed  for  elections  in  certain 
townships  onl7,  where  the  rest  of  tbe  order  was 
entirely  consistent  with  tbe  fact  that  tbe  court 
acted  on  petitions  tlieretofora  filed,  asking,  for 
an  election  in  tbe  whole  connty. 

3.  Animals  «»50(lt)— Memoranihim  held  snf- 
flcloat  for  RSBfi  pro  tuno  order  for  stock 
law  oleotioa. 

Though  no  order  was  actually  made  by  tiie 
eonnty  ebnrt  calUng  an  eleotioa  to  dcteraibie 
whether  certain  stock  should  be  restrained 

from  running  at  large,  as  provided  bj  Rev.  St 
1919,  c.  27,  art  5,  untQ  after  the  election,  and 
after  the  issusnce  of  a  writ  of  certiorari  an 
order,  with  the  papers  relating  to  the  election 
in  the  county  clerics  office,  in  exactly  the  same 
language  as  that  contained  in  the  derk's  re- 
turn on  certiorari,  eacept  that  it  did  not  enu- 
merate any  anlmsls,  was  a  suffideat  memoran- 
dum of  tbe  court's  action  on  which  to  base  a 
nunc  pro  tunc  order  after  tbe  election. 

4.  Witnesses  (S=»328  —  Couaty  olerk's  testi. 
mony  held  admissible  In  support  ef  stoek  law 
eleotlos  order  returned  on  certiorari. 

On  certiorari  questioning  the  validity  of 
an  election  to  determine  whether  stock  should 
be  restrained  from  running  at  large  in  the 
county,  as  provided  by  Rev.  St  1919^  e.  27.  art 
6,  where  the  derk  of  the  county  court  was  per- 
mitted to  testify  in  support  of  the  contention 
of  the  relators  that  the  court  in  ci^ling  the 
election,  acted  on  certain  township  petitions 
on  file  on  the  date  given  in  its  order  as  that  on 
which  the  petitions  on  which  it  was  made  were 
filed,  and  that  petitions  for  the  whole  connty 
were  on  file  on  tbe  preceding  day,  defendants 
could  show  by  him  that  ell  the  petitions  were 
before  the  court  and  that  he  i^<^ed  up  the 
wrong  petition,  from  which  he  got  the  wrong 
file  date,  when  he  wrote  up  the  order. 

5.  Evidence  «=982— Doubts  resolved  lo  favor 
of  validity  of  court's  order,  if  snfldoat  rae> 
ords  before  tt  to  Justify  same. 

Though  actions  of.  county  courts  must 
speak  from  their  records,  all  doubts  as  to  the 
meaning  of  an  ambiguous  order  should  be  r«- 
solved  in  favor  of  the  proposition  that  thej 
were  acting  rightfully  and  within  the  law,  tf 
they  bad  suffideut  records  before  them  to  jus- 
tify the  order. 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
S.  R.  Tompkins  and  others,  directed  to  J.  w. 
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Htrrls  and  others,  Judges  of 
CSourt  of  Donklln  Comity,  and  another,  CSerk 
of  said  coDrt  Judgment  and  decree  for  re- 
lators, and  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  enter  Judgment 
for  defendants. 

McKa7  &  Jonea  and  Orrllle  Zimmerman, 
all  of  Kennett,  for  appellants. 
Sndth  ft  Seed,  oC  Kouiett,  for  respoodaits. 


FARRIN6T0N,  J.  TbU  Is  an  appeal  from 
tlie  Judgment  of  the  circuit  court  of  Dnnk- 
lls  county  growing  out  of  a  certiorari  pro> 
ceediQg  directed  .to  the  Judges  of  the  county 
coart  of  Dunklin  county,  In  which  the  valid- 
ity  of  the  proceedings  of  such  court  is*  drawn 
in  question  concerning  Its  action  in  calling 
an  election  to  determine  whether  said  county 
wonld  z&opt  the  law  relating  to  the  restrain- 
ing of  domestic  animals  from  running  at 
large  In  safd  county,  as  provided  by  article 
5,  c.  27.  B.  S.  of  Missouri  of  1919. 

For  the  purpose  of  this  decision,  we  will 
asume  that  the  relatora  proceeded  properly 
to  test  the  validity  of  the  action  of  the  coun- 
t;  court  relating  to  Its  action  and  findings 
concerning  the  petitions  filed  by  the  house- 
bolders  of  Dunklin  county.  Mo,,  asking  that 
stock  be  restrained  under  the  proTialons  of 
tbe  law  relating  to  that  snbject  unda  article 
5,  c.  27,  B.  S.  of  Mlflsonrl  of  1919. 

Aftor  sifting  aside  tbe  many  questlcma  con- 
cendng  Jurisdiction  and  practice,  the  sole 
qaesUon  upon  wbldk  this  case  must  be  de- 
temfned,  and  the  one  on  wblcb  It  was  de- 
tffmlned  In  the  Judgment  of  the  circuit  court, 
Is  Trtietber  or  not  there  was  any  petition  on 
file  before  the  county  court  upon  whidi  it 
conld  make  tbe  order  calling  for  the  elecUon. 
Ibe  record  sbows  that  ttie  connty  court  found 
Qiat  a  snfficlait  number  of  bonsdiolders  of 
Dunklin  county  had  ffled  pn^er  petitions 
asUng  that  an  election  be  called  t€fe  the  pur- 
pose ot  determlnlBg  whether  horses,  mules, 
uses,  cattle,  swlne^  sbe^,  and  goats  should 
Ik  restrained  from  rumdiv  at  large  in  Dunk- 
lin coon^,  Mo. 

II]  The  record  brou^t  up  before  us,  which 
Indoded  the  record  of  the  county  court,  cer- 
tified to  the  dreuit  court  under  tbe  writ  of 
cstlorarl,  shows  that  all  proper  st^ps  were 
taken  botii  beftoe  and  snbscQuent  to  the  elec- 
tion, proYlded  tbe  court  bad  before  it  peti* 
Hons  snfflciMit  to  base  tbe  order  of  election 
«L  Tbat  this  may  be  made  more  apparent, 
we  vni  state  that  there  were  five  petitions  on 
ffie  la  the  county  court,  signed  by  a  sufficient 
Dumber  of  householders  of  said  county,  ask- 
ing that  horses,  mules,  asses,  cattle,  swine, 
•beep,  and  goats  be  restrained  from  running 
at  large  In  Dunklin  county.  All  of  these  pe- 
titions were  In  exactly  the  same  form  and 
were  filed  with  the  derk  of  the  county  court 
at  different  times,  beginning  in  May,  1920, 
tbe  last  one  being  filed  on  September  S,  1920; 
that  It  to  say.  there  were  suflSclent  petitions 
280&W.-24 
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tbe  County  on  file  on  September  8, 1920,  to  give  the  coun- 
ty court  authority  to  call  tor  an  election  to 
be  held  to  determine  wliether  the  animals 
above  named  should  be  restrained  in  DimkUn 
county  at  an  Section  to  be  held.  That  all  of 
these  petitions  could  be  treated  as  one  we 
have  no  doubt  Authorities  cited  by  appel- 
lants sustain  that  holding,  and  no  authorities 
to  refute  It  are  cited  by  the  respondents. 

[2]  It  also  app«ir8  from  the  record  before 
us  that  there  were  three  other  petitions  filed 
In  the  county  court,  signed  by  100  or  more 
householders  in  the  townships  of  Freeborn, 
Cotton  HlU,  and  Union,  of  Dunklin  county, 
Mo.,  petitioning  the  county  court  for  an  elec- 
tion to  vote  on  the  question  of  restraining 
horses,  mules,  asses,  cattle,  goats,  swine, 
sheep,  and  "domestio  ffee»e"  (italics  ours) 
from  running  at  large  In  those  townships  in 
Dunklin  county,  and  these  petitions  were 
filed  on  S^tember  4, 1920.  These  latter  peti- 
tions were  not  returned  by  the  county  court 
as  a  part  of  Its  records  pertaining  to  the 
election  called  for  the  whole  county.  The 
trial  court  permitted  these  to  be  Introduced 
in  evidence,  and  In  view  of  the  fact  that  the 
petitions  filed  on  September  4,  1920,  were 
called  for  In  the  writ  of  certiorari  and  were 
not  named  In  the  return,  would  permit  the 
x^tor  In  the  circuit  conrt  to  Introduce  them 
In  evidence,  at  least  for  the  purpose  of  de- 
termining whether  the  county  court  was  act- 
ing on  such  petitions  wh^  It  made  Its  order 
of  election  for  the  whole  county,  and  recited 
therein  that  It  was  done  on  petitions  filed 
on  Septonber  4, 19S0.  and  in  view  of  the  fur- 
ther fact  tbat  1^  return  ot  the  county  court 
to  the  writ  of  certiorari  did  not  return  any 
petitions  shown  to  have  been  filed  on  Sep- 
tember 4, 1920,  althoui^  tlie  order  designated 
the  petitions  as  filed  on  tbat  date. 

The  trial  court  held  (and  tl^at  is  the  sole 
question  of  Importance  in  this  case  to  be  de- 
termined here)  that,  Ip  view  of  the  fact  that 
the  order  of  the  county  court.  In  calling  the 
election  for  the  whole  county,  recited  that  It 
was  done  on  petitions  filed  on  September  4, 
1920,  and  In  view  of  the  fact  that  there  were 
no  petitions  filed  on  September  4,  1920, 
which  would  permit  an  order  of  election  for 
the  whole  connty,  and  In  view  of  the  fur- 
ther t&ct  tbat  there  were  petitions  calling  for 
the  restraining  of  animals  In  certain  town- 
ships In  Dunklin  county,  which  were  filed  on 
September  4,  1920,  the  county  court  was  in 
fact  basing  its  order  on  the  petitions  filed  on 
6ept«nber  4,  1920,  which  in  no  way  Justified 
the  calling  of  an  election  in  other  than  three 
townships  of  said  county,  and  that  therefore, 
the  county  court  being  without  Jurisdiction 
on  account  of  a  failure  In  having  a  petition 
before  it  petitioning  for  an  election  for  the 
whole  county  to  order  an  election  of  the 
whole  county,  such  order  was  void.  This  de- 
cision of  tbe  court  would  undoubtedly  be 
correct;  provided  tbe  date  called  for  in  the 
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order  as  of  September  4.  1820,  limited  the 
identity  of  tlic  petltiOD  upon  whlcli  tbe  court 
was  acting  when  It  called  this  election. 

We  do  not  believe  that  the  mere  statement 
in  die  order  that  It  waa  actios  on  the  peti- 
tlona  filed  September  4,  1920,  conclusivdy 
shows  that  it  was  actli^  npon  a  petition  filed 
as  of  that  date,  when  the  rest  the  order 
made  shows  that  it  could  not  have  been  act- 
ing upon  the  petitions  filed  <m  3^>t«nber  4, 
1920,  which  r^ted  voij  to  three  townships 
in  the  coonty,  wha«as  there  were  on  file  In 
tike  counter  couit  m  September  4,  1920,  pe- 
titions which  would  iwtitf  the  maUng  at 
this  (nrder  as  to  tlie  whole  county  under  the 
peUtiinis  filed  before  them  on  September  8, 
1^,  and  which  necessarily  were  on  file  the 
day  after,  which  was  September  4thi  The 
ordM  made  In  this  case  calling  the  election 
was  made  oa  Septonber  10, 1920,  some  seven 
da^  after  the  petltloiui  asking  for  an  Section 
of  the  wh(rie  county,  and  some  six  days  after 
the  peUtions  asking  for  an  electlim  fai  tlie 
three  townships  were  filed.  Aalde  from  the 
fkct  that  tlie  order  recited  that  It  was  acting 
upon  petitions  filed  on  September  4,  lOSO,  tiha 
order  is  entirely  consistait  with  the  tact  that 
they  were  acting  npon  Oie  petitions  the  last 
one  of  which  was  filed  on  September  S,  19S0; 
that  Is  to  say,  these  petitions  asked  for  an 
election  to  determine  whether  animals  wonld 
be  restrained  In  the  whole  county,  and  the 
order  which  was  made  calls  for  an  election 
in  the  whole  county.  The  animals  enumer- 
ated in  the  petitions  Sled  on  September  4, 
1920,  were  the  same  as  those  enumerated  In 
the  petitions  which  were  filed  on  September 
M,  except  that  the  petitions  which  were  filed 
on  September  4th,  called  In  the  record  the 
three  township  petitions,  asked  in  addition 
that  geese  be  restrained,  while  the  order 
made  by  the  court  on  Septemt)er  lOtb,  call- 
lag  for  the  general  election  In  the  connty, 
made  no  mention  of  restraining  goese.  While 
It  Is  true  that  they  would  probably  be  re- 
strained under  either  petition,  as  la  contend- 
ed by  the  respondente  here,  yet  the  fact  that 
they  are  not  xaentloned  by  the  county  court 
is  some  evidence  of  which  petition  the  court 
had  before  it  and  was  actually  conslderinir 
when  it  made  its  order  for  a  general  election, 
which  OTder  was  made  on  September  10th. 

[S]  It  is  contended  by  respondeuts  that 
there  was  no  order  actually  made  and  written 
up  in  this  case  by  the' court  In  fact  until 
l<Hig  after  the  electlcHi,  and  in  fact  after  the 
writ  of  certiorari  had  been  issued.  It  was 
shown,  however,  that  an  wder  in  exactly  the 
same  language  as  the  order  contelned  in  the 
return  by  the  county  clerk  to  the  circuit  court, 
with  the  excepti(ni  that  it  did  not  enumerate 
any  animals  whatever,  was  with  the  papers 
relating  to  the  election  proceedings  In  the 
county  clerk's  ofilce  from  September  10th  on. 
This  paper  would  be  a  suffldent  xoemoran- 
dnm  of  the  action  ot  the  county  court  on 


which  to  base  a  nunc  pro  tunc  order,  wliich 
was  exactly  the  same  as  the  one  prepared  on 
September  10th,  with  the  exception  tliat  it 
did  not  enumerate  the  classes  of  animals  to 
be  restrained.  We  h(dd  that  this  paper  waa 
sufficient  to  base  the  nunc  pro  tunc  order  on, 
under  the  following  authorities  dted  by  ap- 
pellants: Thaler  v.  Nlederm^er,  185  Mo. 
App.  loc,  cit.  254,  170  8.  W.  888;  Llndsey  v. 
Nagel,  157  Mo.  App.  loc  dt  1ST.  187  8.  W. 
912. 

[4]  Over  the  objection  of  the  appellants 
here,  the  reetpondcnte  put  the  derk  of  the 
county  court  on  the  stand,  and  the  court  per- 
mitted htm  to  testify  that  there  were  on  file 
in  his, office  the  three  petitions  constituting 
the  petltlona  for  the  oiforcement  of  the  atotk 
law  in  the  three  townships,  and  Uiat  they 
were  filed  on  September  4,  1^0;  and  at  the 
time  tliey  were  filed  there  were  already  on 
file  the  petitions  asking  tor  the  enforcement 
ot  the  stock  law  in  the  whole  county*  and 
that  there  were  no  other  petitiona  (m  file 
than  the  ones  which  we  have  hmtotors  aet 
out,  the  last  one  being  filed  September  3, 
1920,  asking  for  enforcement  of  tb»  stock 
law  for  the  whole  county,  and  no  others' on 
file  than  the  three  asking  for  enforcement 
for*the  three  townships,  which  were  filed  Sep- 
tenU>er  4.  1920.  Appellante  undertook  to 
show  by  him  that  when  the  connty  court 
made  the  order  of  September  10th,  going  to 
the  whole  county,  It  (the  county  court)  said. 
"We  don't  want  to  order  an  election  on  the 
three  township  petitions."  We  doubt  wheth- 
er the  clerk  could  testify  to  what  the  court 
said  when  It  took  up  this  matter  to  determine 
on  the  day  that  It  made  the  order,  but  we 
are  of  the  opinion  that  when  he  was  placed 
on  the  stand  by  the  respondents  here  to  show- 
that  the  three  township  petltlona  were  on  file 
on  September  4th,  and  that  five  petitions  for 
the  whole  county  were  on  file  in  his  ot&ve 
on  September  3d,  thea  the  appellants  might 
by  him  show  that  all  of  the  petitions  were  be- 
fore the  court  on  September  10th;  that  he 
picked  up  the  wrong  i)etltion  and  got  the 
v/vong  file  date  from  It  when  he  undertook  to 
write  up  the  order  for  an  election  In  the 
whole  county.  Aside  from  this,  however,  we 
are  convinced  that  there  Is  sufficient  in  the 
order  which  was  made  September  10th,  call- 
ing an  elecUcm  in  the  whole  county,  to  show 
that  the  court  was  acting  ugon  the  petitions 
asking  for  enforcement  of  the  stock  law  In 
the  whole  county,  and  the  mere  fact  that 
the  order  recited  that  they  were  acting  on  pe- 
titions filed  September  4th  would  not  justify 
a  finding  that  the  court  was  acting  on  no  pe- 
titions at  all  in  calling  aa  election  tor  the 
whole  county,  when  it  la  shown  that  tbeie 
were  on  file  before  it  for  action  petltlona,  bi 
proper  form,  asking  for  an  election  for  tba 
wtuAo  county.  To  make  this  plainer,  aiqipose 
there  bad  been  no  petltioiui  whatever  filed 
for  the  tluree  townshlpa,  or  in  fact  any  other 
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pefltions  on  file  la  the  county  cierlCa  offlce 
Ktatlng  to  an  election  to  enforce  ttie  stock 
law  except  those  wbl<^  were  filed  September 
3d,  and  tben  the  coart  had  taken  np  the 
qnesdoD  on  September  10th  and  had  ordered 
an  election  for  the  whole  <  county,  bnt  had 
recited  that  It  was  on  a  petition  filed  Sept^- 
ber  4th,  it  would  be  very  ciear  then  that, 
where  everything  else  In  the  order  showed 
tbat  tbe  petition  they  were  acting  on  in  mak- 
iag  the  order  corresponded  with  the  petition 
wtalcb  was  on  file  on  September  3d,  they  were 
Id  fact  acting  npon  such  petition  actually  on 
file  in  the  office,  having  been  filed  September 
3d. 

IB]  While  we  are  aware  of  the  fact  that 
actions  of  county  coorts  must  speak  from 
tb^r  records,  their  action  Is  entitled  to  the 
general  principle  of  law  that  officers  act  in 
accordance  wtfth  law  and  rightfully  (see 
Hammond  t.  Gordon,  OS  Ho.  228,  6  S.  W.  93; 
and  It  has  been  applied  to  county  oonrta,  see 
Shannon  Coimty,  State  ex  rel.,  v.  Hawkins, 
169  Mo.  61S,  70  S.  W.  119);  and  where  an 
OTdet  which  th^  nate  1b  amblgumia  In  a 
torn,  then,  If  they  hare  snfflclent  records  be- 
tOK  tbem  to  justly  tbe  order  which  was 
made  by  them,  doubt  should  be  resolved  in 
bvor  of  the  proposition  that  they  were  act- 
ing rightfully  and  within  the  law.  Here  is 
an  order  reciting  tbat  they  are  acting  on  a 
petition  for  the  wh(de  county,  filed  Septem- 
ber 4,  1920,  when  in  fact  there  was  no  such 
petition  filed  September  4,  1920,  but  the  or- 
der calls  for  ai^  Section  for  the  whole  ootm- 
t;,  when  they  had  before  them  for  consider- 
aUoQ  petitions  asking  for  restraint  In  the 
whole  comity  <3l  certain  animals,  and  tlie  or- 
der  which  was  made  In  all  reelects  does  ooiv 
respond  with  tbe  petitions  which  wfflw  filed 
asUng  Cor  an  electton  for  the  whole  ooiuit7' 
Tbe  ledtals  in  Che  order  Identify  tfie  petlttons 
upon  whldi  they  were  actli^  In  every  re- 
fpect,  except  the  date  as  those  of  tbe  peti- 
tions for  tbe  wlude  county,  while  everything 
in  the  ordw  except  the  date  is  Inconslsteut 
with  the  fact  that  they  were  basing  their 
order  on  the  township  petitions  of  Septem- 
ber 4th.  This  ambiguity  should  be  resolved 
In  favor  of  lawful  proceeding  and  rightful 
acting,  which  can  lead  to  but  one  conclusion, 
and  that  is  that  the  court,  when  It  made  the 
order  calling  for  the  election  for  the  enforce- 
amt  of  the  stock  law  for  the  whole  coimty, 
was  acting  npon  a  petition  which  It  had  be- 
fore It  properly  seeking  such  order,  and,  that 
bring  true,  the  action  of  the  county  court 
was  proper,  and  the  action  of  the  circuit 
court  in  quashing  the  proceedings  of  the 
county  court  must  be  held  as  erroneous. 

Tbe  judgment  and  decree  of  tbe  circuit 
court  quashing  the  record  of  the  county 
court  in  the  cause  and  declaring  the  stock 
lav  electton  null  and  void  is  reversed,  and 


ttie  cause  is  remanded,,  with  direeUou  to  eo- 
tat  judgment  tor  appellants. 

BBADLIJY,  J.,  coDcnra 
COX,  P.  J,,  concnn  in  resnlL 


Ex  Mrts  SMITH. 
(Kansas  Gi^ 


(Ne.  14307.) 

Hlssoari. 


Oowt  of  Appeals. 
Jan.  9.  1922.) 

1.  Depositions  <e=>71— Commitment  of  wItseM 
by  notary  should  be  only  until  he  answer. 

A  commitment  of  a  witness  by  tbe  notary  on 
taking  depositions  for  refusal  to  answer  "until 
tbe  farther  order  of  the  court  or  until  he  shall 
otherwise  be  dlsdiarged  by  du«  coarse  of  law" 
AeU  without  the  jnrisdiction  of  the  notary  and 
fatally  defective,  the  notary's  juriBdiction  being 
limited  to  committing  the  witness  until  he  an- 
swers, hi  view  of  Ber.  St  1919.  i  6^  and 
Rev.  St.  1909,  i  6&72. 

2.  HafcMw  esfins  owM  Ose  held  Hsder  iwn- 
nltmeat  Is  estoass  af  JarltAotlea  nay  ka  dls- 
oharged. 

One  imprisoned  by  virtue  of  a  commitment 
In  excess  of  the  jurisdiction  of  the  court  render- 
ing it  may  be  discharged  by  writ  ot  habeas  cor- 
pus. 

3.  CaKtltotloMi  law  «a»255  —  Hafeaas  earpss 

^ss»96,  1 1 1(1)  —  Court  may  oaly  determine 
whether  lMil0inent  anri  writ  «f  commitment 
regular  ea  their  face,  and.  If  any  Irregularity, 
prlsoaar  msst  be  tfseharge'* 

In  considering  an  application  for  a  writ  of 
habeas  corpas,  the  coart  has  only  to  determine 
whether  the  judgment  aad  writ  of  commitment 
are  regnlar  npon  their  face,  and,  if  any  irregu- 
larity appears,  die  prisoner  must  be  discharged, 
in  view  of  tbe  rights  to  due  process  i^rea  by 
Oonst  art  2,  I  80,  and  Const.  U.  8.  Amend. 
14.11. 

Application  by  B.  N.  Bm\Qi  for  a  writ  of 
habeas  corpus.   PeUtloner  dla^iarged. 

Frank  M.  Lowe,  of  Kansas  City,  for  peti- 
tioner, 

I.  N.  Watson,  O.  H.  Denn.  and  R.  B. 
Brewster,  all  of  Kansas  City,  for  respondent. 

ARNOLD,  J,  The  petitioner,  E.  N.  Smith, 
presented  his  appllcatlcm  for  a  writ  of  ha- 
beas corpus  to  this  court,  alleging  that  he  is 
unlawfully  imprisoned  and  restrained  of  his 
liberty  by  the  daeriff  of  Jackson  oonnty. 
Tbe  writ  was  granted,  an  prayed,  and  made 
returnable  to  this  court  during  tbe  October 
term  thereof,  to  wit,  on  December  6,  1921. 
In  due  time  the  sherlCF  made  return,  where- 
upon the  petitioner  filed  a  reply. 

Tbe  facts  ^own  by  the  record  are  as  fol- 
lows: On  November  19,  1921,  Frank  0- 
Seested,  circulation  manager  of  tbe  Kansas 
City  Star,  a  newspaper  published  In  Kansas 
City-,  Mo.,  brought  suit  in  the  circuit  court 
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k    .  ^  ^'.-vui'^v.  tfwvnr  of  ttM  Kansas 
o.,  A  a^Hsimpw  also  poMlshed  In 
v»  s.  v.vuat7.  to  recover  $100,000 

.       -W  $**'i>.00»  pitttttin  damages  hy 
•...^  u  .s.      «r(k-le  pabUsbed  In  said  Kansas 
^<^c  <w  Ni>v»iber  2,  1921,  in  which  it 
^     >..».W  tCui  said  Frank  C.  Seeated  con> 
I  ouvvxl  $ll.Aii>  to  the  Imperial  G^man 
.V  -wuMML   Tbe  alleged  llbeloos  arttde  so 
and  upon  which  said  letton  Is 
XiSJk^i  ;$a»  (oUows: 

-T%«  rut  fed!  that  it  would  be  remiss  tn 

-T«  i\:::^s  If  it  did  not  again  call  attentioc,  now 
t^dtt  th«  rreat  American  Legion  convention  ii 
t-vsvsitif,  to  tbe  pro-Qerman  record  of  AuKuat 
FVyidvriA  Seested,  general  manager  of  the 
KftBSM  Citj  Star,  in  the  front  yard  of  which 
the  rertewtaiff  stand  tor  the  Legion's  diatin- 
goished  viaitore  was  erected. 

•Ite  Peat  has  told  how  Seested  Uved  In  this 
comitrj  40  years  and  never  deemed  it  necessary 
to  become  naturalized  until  he  was  threatened 
with  iatemment  and  his  property  was  In  danger 
of  being  seized  by  tiie  Alien  Baeray  Property 
Custodian  after  we  entered  the  war. 

"It  now  desires  to  complete  the  case  against 
Seested  by  reprodadng  records  of  Seested's  con- 
tributions to  the  Kaiser's  war  chest,  which  are 
on  file  In  the  government  ardiiTts  at  Washing- 
ton. 

"These  records  show  that  Seested  contributed 
at  least  ^6.000,  and  that  his  brother  Frank 
Seested,  drcnlation  manager  of  the  Star,  also 
gave  to  I3i»  inverial  Otnnan  gonmmeat  fll,- 

000. 

"This  information,  wMdi  has  been  in  our  pos- 
session since  last  week,  was  obtained  when  the 
Department  of  Jastioe,  the  IntelligSBee  Depart- 
ment  of  the  Army,  and  the  American  Proteo* 
tire  League  seised  the  papers  of  those  arch- 
coDsplrators,  Von  Fapen,  Yon  Bemstorff,  and 
Von  Igel,  when  tbey  were  trying  to  embr^  ns 
with  Mexico  and  were  conducting  a  campaign  of 
destruction  in  our  monition  plants. 

"One  entry  In  the  records  of  the  heads  of 
the  German  and  propaganda  organisation  in  this 
country  deals  with  the  |26,00O  etmtributed  by 
August  Frederick  Seested  and  another  with 
the  $11,000  MmtrUmtlon  of  his  brother. 

*^e  entry  concening  Angoat  SVederiiA 
Sessted  obtained  end  copied  reads: 

Seested,  August  F.,  general  manager  Kan- 
sas City  Star.  $26,000. 
Data  Sep.  Pymnts. 
Md  vi  vb  vppn. 
"Qovemment  investigators  Interpreted  the 
entry  to  mean  that  Seested  had  contributed 
tSBjOOOf  and  that  the  paymuit  for  September, 
year  not  giTen,  had  been  made  to  Ton  Bem- 
8t<nff.  Von  Papen,  and  Ton  Igel,  the  Initials  be- 
ing interpreted  as  follows: 
Md— Made 
vi — Von  Igel 
vb— Von  Bemstorff 
vppn— Von  Papen 
**rhe  entry  concerning  Frank  Seested  Is  the 
aame  except  for  the  amomt. 

*V9W  did  it  happen  that  Kansas  City  permit- 
ted tbe  reviewing  stand  to  be  erected  at  the 
Star,  and  Marshal  Foch  and  General  Pershuig 
to  be  boosed  at  the  home  ol  tbe  Star's  owner?  1 


TThe  Post  can  imiy  — ^"fci  that  City 
knew  nothing  about  It  until  the  last  minvt*— 
that  the  plans  were  made  secretly  through  the 
connivance  of  the  local  convention  committee's 
chairman  and  kept  secret  nntH  <we  week  ago. 
and  nntU  after  the  reviewlnf  stand  waa  partly 
built 

"Why  did  not  the  Post  give  out  the  damning 
inifictment  against  Seested  during  the  conven- 
tion? Plainly  and  bluntly,  because  we  were 
unwilling  to  mln  tbe  eonvention,  prevent  the 
parade,  and  perbapa  incite  a  riot  Anj4>o4r 
who  l^nowB  the  Legion  knows  Its  exj^oidTO  ^ar- 
acter." 

On  tbe  same  day  on  which  the  snmmoDs 
was  Issued  a  notice  to  take  deposltlona  was 
given  by  plalntifF,  and  on  November  28, 1921, 
in  answer  to  said  notice  and  In  obedience  to 
a  snbpaena,  the  petitioner  her^,  the  manag- 
ing editor  of  said  Kansas  Olty  Post,  appeared 
before  a  notary  pnWIc  In  tbe  offioe  of  I.  N. 
Watson,  of  oonnsd  for  plalntHT.  During 
tbe  taking  of  hla  deposition,  the  said  witness 
was  asked: 

<«Where  did  you  get  your  Infinmatioa  on 
which  that  arttde  was.baaedr 

Also  various  statements  In  the  article  al- 
leged to  be  libelous  were  read  to  the  witness, 
and  as  to  each  he  was  asdied  where,  and 
from  whom  he  obtained  that  Information. 
The  witness  refused  to  answer,  and  as  a 
reason  for  suai  refusal  stated  that  he  had 
written  the  article  complained  of,  and  had 
caused  it  to  be  printed  In  the  news^per. 
and.  having  admitted  these  facts,  he,  upon 
the  advice  of  counsel  for  defendant,  refused 
to  famish  the  name  of  the  imrty  frotn  whom 
the  informathm  was  obtained,  and  upon  said 
refusal  the  notary  pnbllo  made  the  Ibllowing 
statement : 

"You  understand  that  under  this  snhptena  I 
have  authority  to  commit  yon  to  Jail  until  the 
matter  can  be  brought  before  the  drcoit  ooart 
of  Jackson  county.  Mo.,  and  be  detennined  Igr  a 
judge  thereof,  as  to  whether  yon  should  answer 
tbe  questions  or  not" 

The  witness  persisted  in  hla  refusal  to 
answw,  and  thereupon  the  notary  Issued  an 
Older  of  conunitment,  wherein  certain  facts 
are  redted,  and  the  qnestlcHia  proponnded 
which  the  witness  refused  to  answer  are 
set  forth,  and  further  the  finmmltmwnt  reads 
as  foUows: 

"Whenfore  the  mderdgnod,  aa  a  notary  pub- 
lie  of  Jackson  county.  Ho.,  doth,  by  reason  of 
the  premises  aforesaid,  adjudge  that  the  said  B. 

N.  Smith  is  in  willful  contempt  of  the  court, 
and  that  the  said  B.  N.  Smith  be  adjudged  guflty 
of  contempt  of  court  and  ordered  committed  to 
the  county  Jail  of  Jackson  county,  Mo.,  untO 
he  sfaall  answer  such  Questions  or  until  he  shaD 
otherwise  be  discharged  by  due  course  of  law. 

"This  is  therefore  to  command  yon,  Fred  A 
Riebardaon,  sheriff  of  Jacksra  comity,  Ifo^ 
forthwith  to  have  and  deliver  Into  the  custody 
of  the  keeper  of  the  county  Jail  of  said  Jadi- 
son  county,  Uo^  the  body  of  said  B.  N.  Smith 
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so  as  aforesaid  found  pllltjr  of  contempt,  to  be 
impriBoned  therefor  In  the  coanty  jail  nntil  far- 
ther order  of  the  coort  or  nntU  he  b«  otherwise 
dieba^ed  hj  dae  proceis  of  law,  and  yon,  the 
uid  keeper  of  said  jail,  are  hereby  required  to 
reeefre  the  aaid  B.  N.  Smth  into  you  custody 
tni  there  confine  him  In  the  jail  of  said  county 
uDtQ  the  further  order  of  the  coart  or  nntU 
he  sfaall  be  otherwise  legally  discharged  by  dae 
proceBs  of  law,  and  for  ao  doing  this  shall  ba 
jour  warrant. 

■^tneas  my  hand  and  notarial  aeal  afflxed 
hereto  this  28d  day  of  Norember,  A.  D.  1021. 

Hy  commission  expires  April  4,  1926. 
[Seal.]  Anna  M.  Fdtenstein, 

Notary  Pnblie,  lackaon  County,  Ma" 

Tbe  petStloner  urges  that  be  abonld  be 
dlsdiarged  for  two  reasons:  Birst,  thwe  Is 
DO  valid  oconmltment  In  Oils  case  xtpoa 
iriiich  be  can  be  lawfully  held ;  second,  that 
under  tbe  law,  having  admitted  the  pubUca- 
thm  of  the  alleged  libelous  article,  b^  as  an 
oqAoyd  of  the  defendant  company,  cannot 
be  Imprisoned  for  refusing  to  farnlsh  the 
same  of  tbe  party  ^m  whom  the  informa- 
tion was  obtained  npon  whidi  tbe  alleged 
libelous  ajtlde  was  based. 

In  support  of  point  No.  1,  conned  ^r 
petitioner  contends  that  the  conunltment  Is 
void  because  it  directs  that  the  witness  be 
committed  to  jail  "until  the  further  order 
of  the  court,  or  nntU  be  shall  otherwise  be 
discharged  by  due  course  of  law." 

[1]  It  may  be  oonoeded,  we  think,  that 
under  the  law  of  this  state  the  jurisdiction 
of  the  notary  Is  limited  to  the  cranmltting 
of  the  witness  to  jail  until  he  answers  the 
qnesttons,  and  ttiat  the  only  perscm  or  power 
that  conld  have  discharged,  or  released  this 
witness  is  the  circuit  court,  and  that  under 
the  situation  as  preeented  in  this  record,  the 
circuit  coart  would  have  no  right  to  make 
uy  order  releasing  tbe  witness  except  npon 
snne  e^arate^  ind^;)endeDt,  and  direct  pro- 
eeedbig  broo^t  In  his  b^lf  to  obtain  his 
release.  It  must  be  hdd,  therefore,  that  a 
commitment  of  a  witness  for  contempt  by  a 
notary  public  "until  the  further  order  of  the 
coart,  or  until  he  shall  otherwise  be  dls- 
dbarged  by  due  course  oi  law,"  is  an  act 
without  his  Jurisdiction  and  Is  fatally  de- 
fective. 

[2]  It  is  weU  setUed  In  ttais  state  that 
one  imprisoned  by  virtue  of  a  commitment 
In  excess  of  the  Jurisdiction  of  the  court 
rendering  it  can  be  discharged  by  writ  of 
habeas  corpus.  In  re  Shull,  221  Mo.  623, 
121  S.  W.  10,  183  Am.  St  Rep.  409.  Section 
S428,  R.  S.  1919.  outlines  the  procedure  under 
wbldt  witnesses  may  be  committed  tor  re- 
fusal to  answer  qnesUour: 

"A  perBod  summoned  as  a  witness  and  at- 
tending, who  shall  refuse  to  give  evidence  which 
ouy  lawfully  be  required  to  be  given  by  each 
P«r8on,  on  oath  or  aJSrmation,  may  be  commit- 
ted to  prison  by  tbe  court,  or  other  person  an- 
thoiked  to  take  his  depeaitton  or  testimony. 


there  to  remain,  without  ball,  nntD  he  gives 
such  evidence."    (R.  S.  1909,  |  6872.) 

It  la  (Nearly  sean,  tbertfore,  that  this  sec- 
tion Umlts  the  Inqprisonmrat  to  such  time 
as  '*tba  witness  Aall  giro  sodi  testimony." 
He  may  purge  lilnu^  ct  contempt  by  gtvlng 
such  testlmooy. 

{S]  The  writ  of  habeas  corpus  has  a 
peculiar  sanctity  which  is  constitutional  and 
goes  to  the  very  ftnmdattoi  of  human  right 
to  liberty,  and  the  courts  always  have  re- 
quired strictest  constmetloB  of  tbe  law 
and  the  facts  appertaining  to  Its  operation. 
And  in  coDslderlxiiB  an  application  tor  a  writ 
of  habeas  corpus  the  court  has  oily  to  de- 
termine whether  ttie  judgment  and  writ  of 
commitment  are  regular  npon  their  faces.  If 
aay  Irregularity  appears,  then  the  ^Isomer 
must  be  dlsdu^ed.  Under  onr  Omstltatlfm 
humsn  libera  is  too  aacred  to  reQnire  less 
than  the  strictest  construction  before  one 
may  legally  be  detprlTsd  of  his  liberty. 

Section  80;  art  2,  of  Che  Ckmstttntlaii  of 
Missouri  provides: 

**rhat  no  person  shall  be  deprived  of  life,  lib- 
erty or  proper^  without  due  process  of  law.** 

Sectkm  1,  Fourteenth  Amendment  of  tibe 
GoBstlttitimi  ot  tbe  United  States,  dedares: 

"No  state  shall  make  or  enforce  any  law 
which  shaQ  abridge  the  privileges  or  Immunities 
at  dtlsena  of  tiie  Unlt^  States,  nor  shall  any 
state  dqtrive  any  person  vt  Ufe,  Uberly,  or 
property,  without  doe  proeeea  of  law." 

It  Is  held  In  RIglandar  v.  Star  Co.,  90  N. 
T.  Snpp.  772,  776,  98  App.  Dlv.  101, 107: 

"l%e  process  of  tbe  law  Indodee  erery  step 
from  sunmums  to  judgment,  and.  If  a  party  la 
deprived  of  any  right  naoally  accorded  to  oth- 
ers, it  Is  not  due  process  of  law." 

In  Ex  parte  Nelsrai,  251  Mo.  loc.  dt  104, 
157  S.  W.  808,  our  Supreme  Court  said: 

"The  authorities  are  uniform  in  holding  that 
tbeae  constitutional  provisions  are  applicable 
to  every  form  of  procedure  where  the  life, 
liberty,  or  property  ot  a  person  is  sought  to 
be  takm  from  him,  whether  it  be  by  the  trial 
or  appellate  court  sitting  alone  or  aided  by  a 
jury,  upon  Infonnatlca,  Indictment  citation,  or 
appeal,  charged  with  a  misdemeanor,  f^ony, 
contempt  of  court  Inferior  or  superior,  or  with 
any  other  violation  ot  tbe  law,  where  a  judg- 
ment or  conviction  la  asked  taking  from  him 
hia  life,  liberty,  or  property." 

Counsel  for  plaintiff  argue  that  the  Judg- 
ment of  tbe  committing  magistrate  controls, 
and,  when  that  Is  good,  tbe  commitment  Is 
good.  We  cannot  sanction  tbls  reasoning. 
Br  parte  Creasy,  243  Mo.  679,  148  S.  W. 
914,  41  L.  R.  A.  (N.  S.)  478  et  seq.,  and 
cases  therein  dted. 

We  hold,  therefore,  under  tbe  facts  and  tbe 
law  as  above  construed,  tbe  ctnnmltment  tn 
tbe  case  at  bar  is  fiitaUy  defective^  and  that 
the  prisoner  must  be  discharged. 
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CouDSd  for  petitioner  urges  that  bis  sec- 
ond point  also  be  determined,  to  wit,  tbat. 
the  witness  having  admitted  the  anthtvshlp 
of  the  artide  alleged,  he,  as  an  employs 
of  defendant  company,  cannot  be  Imprisoned 
for  refostng  to  fnmlsh  the  name  of  the 
party  from  whom  the  information  was  ob- 
tained, as  such  Information  la  not  material 
to  any  issue  In  the  case. 

The  primary  object  In  Invoking  the  writ 
of  habeas  corpus  is  to  secure  the  rtieaae  of 
an  imprisoned  party.  Having  decided  that 
the  prisoner  is  entitled  to  his  release,  we 
do  not  de^  it  advisable  to  determine  at 
this  time  the  second  point.  Without,  there- 
for^ Judicially  deciding  the  point,  It  may 
not  be  improper  to  observe  that  th«e  has 
been  no  answer  filed  in  the  libel  suit,  and 
the  issues  are  not  yet  made  up.  Until  this 
Is  done,  in  detennlnlng  this  point,  the  conrt 
would  be  required  to  enter  mwe  or  Less 
into  the  realm  of  speculation  as  to  what 
the  answer  of  defmdant  may  contain  as  a 
defense  and  its  bearing  on  the  questtcm  In 
issue. 

It  is  the  law  that  there  are  at  least  two 
tbim^  that  may  be  pleaded,  to  wit,  the 
truth  oC  tlie  alleged  libelous  article  and 
mttlgatiinL  If  osly  tbe  former  is  pleaded, 
the  questions  propounded  to  the  witness  and 
his  refusal  to  answer,  whlcb  resulted  in  bis 
being  adjudged  guilty  of  contempt,  may  or 
may  not  be  material  to  the  Issues.  However, 
punitlTe  damages  are  a^ed,  and,  If  miti- 
gation is  invoked  as  a  defense  (as  readily 
might  be  apprehended  would  be  the  case), 
we  can  readily  see  tbat  the  questions  might 
tiecome  vastly  materlaL 

Holding,  as  we  do,  however,  that  the  com- 
mitmoit  is  fiitally  defedlve,  we  rule  that 
tbe  petltlooer  sbonld  be  disdiaifed  from  cus- 
tody. 

It  is  BO  ordered. 

All  concur. 


BEATY  et  sJ.  v.  MULLER.    (No.  13966.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Dec.  5,  1921.   Re&earing  Denied 
Jan.  9,  1922.) 

1.  Brokers  «s949(t)— Employnent  to  sell  land 
Is  far  reaaonable  tine  or  until  ataniv  rs- 
vekBd^  wkere  ao  llMitatloa  Is  ooatraet 

Where  a  contract  to  sell  land  contains  no 
limitation  as  to  time,  the  employment  is  for 
a  reasonal^e  time,  or  until  the  agency  is  re- 
voked. 

2,  Brokers  «949(l)— EntiUeA  to  ooApMisation 
where  coadltleaal  ooalraot  was  esterai  lato. 

Where  brokers  procured  a  purchaser,  who 
entered  Into  a  contract  with  tbe  owner  condi- 
tioned OD  ability  to  finance  the  proposition 
within  15  days,  and  on  the  last  of  tbe  15  days 
he  made  the  necessary  flnandal  arrangements, 


and  then  withdrew  Us  deposit,  the  broken 
were  entitled  to  their  commission,  since  the 
owner  conld  have  required  the  purchaser  to 
take  the  land  under  the  contract,  and  especial- 
ly where  the  owner  transferred  the  property 
through  another  to  the  same  purchaser. 

3.  Brokers  «=386C1)— EvMesce  M4  saflleitat 
to  show  fraud  la  oouveylng  to  paroliaser 
throsBk  tMrd  party. 
In  an  action  for  a  commission  for  sale  of 
land,  evidence  held  suffident  to  sfaow  that  tbe 
owner  fzaDdnlestly  conveyed  the  land  throngh 
a  third  person  to  defeat  plalntilTB  oommia- 
sion. 

Appeal  Cr<Hn  Circuit  Orart,  Saline  Ooua^; 
Samuel  Davis,  Judge. 
"Not  to  be  officially  published.' 

Action  by  Vli^  O.  Beat?  and  Benjamin 
L.  Huston,  composing  the  firm  of  Beaty  & 
Huston,  agiainst  Henry  B.  MnUer.  Judgment 
for  plaintUTs,  and  def«idant  appeals.  Af- 
firmed. 

W.  H.  Meschede  and  Bobert  U.  Bflirnolde, 
both  of  Marshall,  for  appellant, 

Harvey  &  Bellamy,  of  Marshall*  and  Wayne 
Hayman,  of  Sweet  Springs,  for  respoi^rats. 

BI<ANI>,  J.  tHAa  is  a  sidt  to  recover  a 
real  estate  broker's  commlssloD.  There  was 
a  v«dlct  and  judgment  In  tanr  of  p»*twwfpa 
In  tbe  sum  of  $446.40,  and  defoidant  lias 
appealed. 

Tbe  facta  abow  that  defendant  was  the 
own«  of  08  acres  of  land  In  Pettis  oonnty. 
Ma,  <m  which  tb^  were  first  and  eecimd 
deeds  of  trust  Tbe  first  deed  of  trust  se- 
cured a  note  of  $9,000  due  In  four  years  aft- 
er date.  The  second  secured  $7,000  which 
was  due,  and  the  holders  thereof  were  de- 
manding payment  Defendant  employed 
plalntlfifs,  who  were  partners  engaged  in  the 
real  estate  business  at  Sweet  Springs,  Mo., 
to  find  him  a  purchaser  ready,  willing,  and 
able  to  buy  his  farm  at  tbe  price  of  $22,820. 
or  $240  per  aora,  and  agreed  to  pay  ^aintiffs 
a  commission  equal  to  2  per  coit.  o£  said 
sum. 

On  the  day  of  the  emi^oyment  plaintiffs 
produced  one  Noel,  with  whom  they  had 
been  in  communication,  and  who  entered  In- 
to a  written  contract  with  the  defendant  to 
buy  the  farm.  This  contract  was  datxd  Feb- 
ruary 6,  1920.  and  recited  that  the  consid- 
eration for  the  sale  was  $240  per  acre  or 
$22,320,  to  be  paid  $1,000  down  on  the  sign- 
ing of  the  contract.  $9,000  first  mortgage 
to  be  assumed,  and  the  balance,  which  would 
be  $12,320,  to  be  paid  before  the  Ist  day  of 
March,  1920.  Tbe  contract  contaiiwd  the 
following: 

"This  contract  is  drawn  subject  to  tiie  said 
Xoel  making  his  money  arrangnnents  vritbin  15 
days  from  tlds  date." 
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It  farther  provided  that,  if  NoA  was  un- 
able to  make  his  money  arrangement  within 
the  said  15  days,  tbe  contract  sbould  be 
void,  and  the  $1,000  whldi  waa  to  be  deposit- 
ed by  Noel  with  a  tenk  at  Sweet  Sidings 
was  to  be  returned.  The  contract  pro  Tided 
that  defendant  was  to  execute  a  warranty 
deed  to  the  farm  and  deporit  the  same  at 
said  bank  In  escrow.  Noel  deposited  ,tlie 
oion^,  bnt  the  warranty  deed  provided  by 
the  contract  was  not  executed  or  dqmsited ; 
defendant's  wife  being  sick  and  nnaMe  to 
sign  the  deed.  Noel  had  98,000  in  cash, 
9JU0OO  of  whtdi  was  the  amount  he  deposited 
Id  the  hank  as  provided  by  the  agreement 
It  was  therefore  necessary  for  him  to  raise 
the  difference  between  the  sum  of  $8,000 
plos  the  $9,000  first  deed  of  trust  which  he 
was  to  assume,  or  $17,000,  and  $22,320,  the 
latter  sum  being  the  purchase  price  of  the 
place;  In  other  words,  Noel  was  required 
to  raise  $5,320. 

Plaltatlffs  assisted  Noel  in  his  efforts  to 
raise  the  amount  lacking.  Prior  to  the  ex- 
piration of  the  15  days  mentioned  In  the 
contract  plaintiffs  arranged  with  one  Evans 
to  make  the  loan  of  $5,000  to  Noel,  the  bal- 
ance needed  amonntlng  to  $320.  Noel  testi- 
fied Evans  was  to  get  this  latter  sum  from 
the  bank  in  case  No^  did  not  have  it  Noel 
testified  that  on  the  morning  of  February 
2l8t,  b^ng  the  last  day  in  which  be  had  to 
dose  the  contract*  he  was  financially  able 
to  carry  out  the  deaL  However,  he  did  not 
cany  out  the  deal  at  that  time,  but  went  to 
the  bank  and  drew  down  his  contract  and 
the  $1,000  deposit 

Sane  light  on  the  reason  why  Noel  did 
not  close  the  deal  on  February  2lBt  may  be 
Sleaned  trtaa  the  foUowlng  facts:  In  at* 
tempting  to  assist  No^  to  borrow  the  money 
needed  one  of  the  plaintiffs  suggested  that 
Noel  see  one  Hoiley,  a  loan  agent  at  Sweet 
!<prlngs,  and  attempt  to  borrow  the  mon^ 
through  Henley.  On  the  l$tb  or  17th  day  of 
February  Nod  went  to  Henley's  office,  and 
the  lattOF  toU  hhn  that  he  would  finance 
htan  and  there  was  no  further  need  ot  looking 
for  the  m<m^  tisewfaere;  that  Noel  could 
get  all  the  money  through  Henley  at  6  per 
cent.  Interest;  that  Henley  would  have  the 
first  mortgage  extended  so  that  It  would  be 
doe  in  five  years  instead  of  four.  Henley 
told  Noel  that  he  had  a  contract  with  the 
defendant,  who  had  sold  Henley  the  place 
for  the  same  money,  and  wanted  to  know 
if  Noel  wanted  the  place  "at  the  same 
money,"  and  that  he  (Henley)  had  "talked 
Mnller  into  leaving  him  his  contract  In  the 
place  to  carry  the  second  loan."  This  con- 
tract bet\veen  defendant  and  Noel  was  ver- 
bal. He  (Henley)  told  Noel  that  he  would 
obtain  a  loan  of  $6,000,  to  be  secured  by  a 
second  deed  of  trust  on  the  farm.  Noel  re- 
pUed.  "Sure,  I  wlU  take  the  place;  I  don't 
care  who  takes  the  loan."  He  then  rigned 
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the  contract  to  buy  the  property  from  Hen- 
ley. Henley  agreed  to  take  up  the  eeeimd 
mortgage  and  Noel  executed  a  new  oae  for 
the  Terence  between  the  first  ($9,000)  and 
the  anunmt  paid  in  cash.  Noel  gave  as  an 
excuse  why  he  bought  from  Henley  that 
Henley's  "proposition  suited  me  a  little  bet- 
ter than  the  first  one,"  meaning,  no  doubt, 
that  the  financial  arrangements  made  by 
H^ley  suited  him  better  than  those  of 
Evans.  However,  Noel  testified: 

"I  really  bousbt  the  farm  from  Beaty  and 
HuptOA;  they  is  the  men  I  t>ougbt  it  from, 
but  Mr.  Henley  financed  the  money  matters  and 
really  ^t  the  deal  throagh." 

Defendant  agreed  that  Henley  might  pur- 
chase the  farm  at  the  same  price  at  wliich  It 
bad  been  offered  to  Noel  in  the  event  Noel 
failed  to^ake  his  arrangem^ts  for  handling 
the  farm  within  the  15  days  limited  by  his 
contract  Defendant  denied  that  he  knew 
that  it  was  Henley's  purpose  to  sell  the  land 
to  Noel.  As  already  stated,  defendant  did 
not  execute  a  warranty  deed  in  favor  of 
Noel  and  place  it  In  escrow  In  the  bank,  but. 
his  wife  being  sick,  and  as  she  required  au 
operation  in  Kansas  City,  and  bis  presence 
there  on  February  21st  the  last  day  in  which 
Noel  bad  to  make  hla  financial  arrangemaits, 
was  needed,  defaidant  and  his  wife  executed 
a  warrant  deed  for  the  farm  In  favor  of  one 
Hoffman,  defendant's  brother-in-law  and  ao 
officer  of  the  bank.  Defendant  testified  thar 
be  regarded  this  as  being  the  same  as  leav- 
ing a  deed  to  Noel  In  escrow.  Defendant 
told  one  of  the  plaintiffs  that  he  would  leav«> 
the  matter  with  hla  brothar-in-law  and 
arrance  it  so  that  Bofbnan  might  dose  the 
deal  in  detendanrs  absence  Aonld  Noel  be 
able  to  con^ly  with  tale  contract  The  deed 
to  Hoffman  was  dated  Ftfmiary  19th,  and 
defendant  left  instmctkms  to  Boffinan  to 
convey  the  land  to  Nod  provided  Noel  could 
make  his  money  arrangements  by  tbn  21st 
Noel  having  taken  down  his  deposit  and  con- 
tract, Hoffman  oa  February  23d  conveyed 
the  land  to  Nod  unda  the  direetlMU  of 
Henley.  Defendant  did  not  know  of  tiie 
conveyance  to  Noel  oatil  several  days  after 
It  was  done,  and  wh«i  advised  of  it  he  ap- 
^^ed.  The  anunmt  of  the  consideration, 
as  stated  in  the  deed  from  Ht^man  to  Noel, 
was  $23,900,  while  the  true  consld«ation 
was  $22,820. 

While  defendant' disdalmed  any  knowledge 
of  the  agreement  between  Henl^  and  Noel 
whereby  Nod  Was  to  get  the  property  from 
Henley,  there  Is  sufficient  evidence  In  the 
record  from  whldi  the  Jury  might  find  that 
he  did  know  of  It,  and  that  the  arrangemoit 
was  made  with  Henley  by  defendant  for  the 
parpoee  of  defrauding  plaintl^  of  thdr 
commission.  Noel  testified  that  he  had  a 
conversation  with  the  defendant  after  the 
farm  was  deeded  to  him  and  the  tranaac- 
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tloD  finally  dosed.   This  conrersatlon  WBi 

as  follows: 

"A.  I  JoBt  asked  Mr.  MuUar  why  he  couldn't 
leave  his  contract  in  the  place,  hare  Beaty  & 
Huston  carry  the  deal  as  well  as  Mr.  Henley? 

"Q.  What  did  he  say? 

"A.  Well,  Mr.  Mailer  jnst  smiled  and  said— 
in  a  sort  of  a  smiUng  way  he  sidd  he  couldn't 
haTc  rtined  up  any  contract  with  Mr.  Henley 
until  the  old  contract  was  ap,  and  I  told  Um 
I  was  afraid  he  was  into  trouble.  'Well,*  he 
said,  'if  I  am  in,  I  will  jnst  hare  to  get  out' 

"Q.  Did  he  say  anything  aboat  any  crooked 
deal? 

"Q.  Well,  what  did  he  say? 

"A.  He  didn't  say  anything  abont  crooked; 
he  just  smiled— insinuated  about  bebig  into  it 

"Q.  Jnat  atate  what  he  said. 

"A.  Wen,  he  said  that  he  had  done  wrong, 
and  that  he  was  into  It  and  that  he  would  have 
to  get  out." 

Defendant  Insists  that  his  InstrnetloD  in 
the  nature  of  a  danorror  to  the  evidence 
should  hare  been  kItol  This  cmtwtlon  is 
founded  upon  the  prqpotitlott  that  !t  was  the 
dot^^  of  the  i^lDtUb  to  have*  found  a  poi^ 
chaser  for  the  farm  who  wodd  enter  Into 
an  irrevocable  obligation  to  buy  the  farm; 
that  the  contract  that  iflalntUfs  procured  was 
a  ctmdltional  one  and  t  mere  cation  to  pur- 
chase OB  the  part  of  No«l;  that  the  procure 
ing  of  this  contract  Was  not  a  ctnnpUance 
with  the  contract  pleaded  in  the  petition 
that  plaintiffs  were  to  find  a  purchaser  for 
the  property;  that  the  effect  of  plalntiffa' 
contract  with  defoidant  was  that  plalntifh 
were  employed  to  make-  an  uncondlttraial 
sale  within  16  days,  and  after  that  their 
agency  was  at  an  «id. 

[1-t]  We  think  there  Is  no  morlt  In  this 
contention.  Plalntlfb  were  not  emsiojBA 
merely  to  secure  a  written  contract  from 
Noel;  Ousy  were  emidoyed  to  find  a  par- 
chaser  ready,  wUUng,  and  able  to  buy  the 
farm.  There  was  no  llmltatkm  as  to  the 
time  vpm  tbdr  employment,  and  the  m- 
ployment  was  therefore  for  reasonable  tbne 
Or  until  the  agency  was  revoked.  Bailee  t. 
UcMnrray,  118  Mo.  App.  268,  SB  S.  W.  167. 
I3w  cases  dted  bar  defendant  are  dearly  not 
tn  point.  In  those  cases  the  agent  mocured 
a  wrlttttt  contract  whldk  did  not  conform 
to  the  ocutract  that  be  apeed  to  ^rocore^ 
jind  the  agre^ent  to  pnndbase  was  never 
consnramated.  In  the  case  at  bar  the  land 
was  flnally  sola  and  conv^ed  to  MoeL  No 
other  agent  attempted  to  influence  Nod.  It 
la  dalmed  that  Henl^  bought  the  property - 
from  the  defendant  and  resold  It  to  Noel; 
cimsequentiy  Henley  did  not  act  as  an  agent 
There  Is  evidence  that  he  merely  made  the 
financial  arrangements.  Defendant  did  not 
dispense  with  the  services  of  plaintiffs  at 
any  time,  and  there  Is  sufficient  In  the  record 
to  infer  that  he  fraudulently  made  the 
transaction  through  Henley  in  ordw  to  de- 


tett  plaintiffs'  commission.  There  is  no 
question  as  to  the  transaction  having  been 
closed  within  a  reasonable  time.  Plalntiffa 
were  not  parties  to  tbe  conditional  sale  con- 
tract and  were  not  bound  by  Its  terms.  How- 
ever, It  was  shown  that  Noel  was  financially 
able  to  buy  the  land  on  the  21st  day  of  Feb- 
ruaiy,  and  defendant  could  have  required 
him  to  take  It  under  the  contract.  If  there 
was  nothing  else  in  the  record.  plalntlfCs 
would  be  entitled  to  recover  on  this  showing. 
Wright  St  Orrlson  v.  Brown,  68  Mo.  App. 
6T7;  Knisely  t.  Leathe.  266  Mo.  841,  874, 
166  S.  W.  257;  Olade  v.  Mining  Co.,  129  Mo. 
App.  448,  460,  107  S.  W.  1002;  Lombard  v. 
SiUs,  170  Mo.  App.  666,  167  S.  W.  88. 

Ddlendant  In  his  assignments  of  error 
complains  that  the  court  erred  In  giving  cs-- 
taln  of  plaintiffs'  Instructions  and  In  refus- 
ing certain  of  defendant's.  From  an  exam- 
ination of  the  instructions  given  and  refused 
it  18  clear  that  the  court  tried  the  case  upon 
the  theory  approved  in  this  opinion.  There 
was  therefore  no  error  in  the  mattor  of  giv- 
ing and  refusing  Instructitms. 

The  judgment  Is  affirmed. 

All  concur. 


THOIMAS  V.  FARMERS*  NAT.  BANK  OF 
LUDLOW.    (No.  14210.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  8,  1922.) 

1.  Trial  «s»l86— iBstnietlOB  as  to  aotloe  te 
doresdast  held  comment  on  the  evldenoa 

In  an  action  by  the  seller  of  cattle  against 
the  buyer's  bank  on  dishonor  of  the  check  for 
the  cattle  which  was'not  given  in  absolute  pay- 
ment, the  bank  subsequently  receiving  a  re- 
ndttanee  frmn  the  buyer,  an  Instruction  that  a 
Btatement  by  the  buyer  to  tiie  banl^s  eadiier 
did  not  constitute  notice  to  the  bank  tint  Oe 
buyer  bad  purchased  the  cattle  hOd  enoneons. 
as  commenting  on  the  evideilce. 

2.  Basks  asd  basktag  «bI43(6)-.|s  soHm  for 
sioaey  hsd  sad  raoslved,  baak^  llaMII^  da- 
peeds  ea  Mtloek  mt  aotnl  kaewlodf  e  of  ewe- 
emMp  of  sieHfly. 

In  action  by  seller  of  cattie  against  bayer's 

bank  on  theory  that  buyer's  check  was  not  re- 
ceived in  absolute  payment,  so  that  title  did  not 
pass,  that  the  check  was  not  honored  by  the 
bank,  and  that  subsequently  the  bank  received 
the  proceeds  of  the  resale  of  the  cattle  by  the 
bnyer,  it  was  necessary  for  plaintiff  to  show 
that  bank  knew  or  had  notice  that  the  bnyer 
had  bought  the  oatde  and  had  not  paid  plaiirtlff 
for  them,  and  It  was  not  snffident  for  defend- 
ant bank  to  submit  to  the  jury  the  question 
whether  It  had  actual  knowledge  that  ikt  cat- 
tle were  not  paid  for  by  the  buyer,  but  the  ques- 
tion to  be  submitted  was  whether,  under  all  the 
facts  and  circumstances  surroundtog  the  trans- 
action and  the  previous  course  of  dealing  be- 
tween the  defendant  and  the  buyer,  it  could  or 
could  net  be  reasonaUy  said  that  dijentent  hsA 
notice  that  the  cattie  were  not  paid  tor. 
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S.  AfpMl  aatf  wTor  «s»628 (2)— Denial  of  af- 
flnisMe  proper,  whare  olark  hw  falM  to 
Mtl^  appellaBt  of  eomplattoi  of  tnuwerlpt 
la  tlaia  for  propw  llllag. 
A  motion  to  affirm  bocanae  tha  anDoal  waa 
taken  more  tluui  60  daja  prior  to  tha  Supreme 
Gourt  term,  a  certified  copr  of  tlie  entry  of 
jntlgmeiit  and  order  granting  iu>peal  not  being 
Bed  antn  after  the  commencement  of  the  15- 
day  period  before  the  first  day  of  the  term,  as 
provided  by  Ber.  St  1019,  |i  1478.  1470.  and 
Bvpreme  Court  rule  25  (100  S.  W.  xt).  will  be 
OTerrnled,  where  it  appeared  that  the  clerk  had 
failed  to  notify  appellant  or  hia  attorney  of 
the  completion  of  the  tianacript  In  time  to  have 
H  filed  in  the  Supreme  Gourt  for  tiiat  term. 

Appeal  from  Circuit  Oonrt,  livingaton 
ODonty ;  Arch  B.  Darla,  Judge. 
"Not  to  be  offlolaliy  pubUahed." 

Action  by  Bd  Thomas  against  the  Farmers' 
National  Bank  of  Lodloir.  Judsment  for  de- 
fendant, and  plalntUt  ^ipeela.  Berereed  and 
remanded. 

J.  J.  James  and  Fred  S.  Hudson,  botb  of 
Kansas  City,  and  J.  D.  Allen,  of  QfaUIlcothe, 
fbr  aroeUant 

Schmita  ft  Marshall  and  Davis  ft  Asbby.  all 
at  Cbllltcotbe,  for  respmdent 

BLAND.  J.  This  Is  the  second  appeal  in 
the  case,  see  Tliomas  t.  Farmers'  National 
Bank  of  Ludlow.  217  S.  W.  860,  where  the 
&cts  can  be  found.  On  the  second  trial  of 
the  case  Wallis  testified  that  he  refreshed 
his  memory  in  relation  to  the  convetsatlcm  he 
had  wIOi  defendant's  cashier  In  reference  to 
his  telling  tbe  cashier  at  the  farmer's  sale 
that,  "It  I  bought  Thomas'  cattle.  I  would 
^Ip  out  the  next  Monday  night,"  and  that, 
Instead  of  telling  the  catdiler  this,  as  he 
testified  at  the  formra-  trial,  he  told  him  that, 
1  had  bou^t  Bd  Thomas'  cattle,  and  would 
ship  Monday  ni^t"  nils  conversation  as 
related  by  Wallis  at  the  last  trial  was  also 
totlfled  to  by  plaintiffs  witness  Jones,  who 
did  not  testify  at  the  formw  trial.  There 
was  also  testimony  that  the  amount  realized 
from  the  sale  of  the  entire  shipment  and  de- 
posited in  defendant's  bank  was  In  excess  of 
tiie  amount  paid  by  Wallis  to  tbe  various 
owners  of  the  stock.  It  was  the  absotce  of 
this  testimony  and  ttie  Indefinite  character 
of  Qie  statemoits  of  Wallis  made  to  the 
cashitt  of  the  bonk  in  reference  to  the  like- 
lihood of  his  boyii^  ibe  cstfle  that  caused 
the  judgment  in  favor  of  plaintiff  In  the 
former  appeal  to  be  reversed,  and  the  canae 
rananded.  At  the  second  trtal,  firom  which 
this  ai^eal  arose,  there  was  a  verdict  and 
iQdgment  for  tihe  d^endant,  and  plalfitllC 
has  annealed. 

Plaintiff  complains  of  the  following  In- 
struction glvra  on  behalf  of  defendant: 


'^he  court  instructs  the  Jury  Quit,  even 
though  you  may  believe  and  find  from  the  evi- 
dence that  C.  F.  Wallis  told  Jo  Daesenberry, 
the-  cashier  of  tiie  defendant,  at  the  Bice  Tim- 
brook  sale.  Febmafy  18,  1014,  that  if  he 
bought  the  Thomas  cattle  he  iranU  ship  out 
the  next  Monday  night,'  tJds  statement  of  it- 
self %rould  not  constitute  notice  to  the  defend- 
ant bank  that  he  had  purdiased  said  cattle, 
and  would  create  no  liabHity  on  the  defendant 
bank  In  this  cause." 

[1]  We  think  Chat  the  oonrt  erred  In  glvlag 
this  Instmctloo.  Ttaere  ma  no  evidence  in 
the  last  trial  tbat  Wailla  told  tba  caihler  of 
the  bank  at  the  Tlmbrook  aaia,  "If  he  bought 
the  Thomas  cattle,  be  would  ship  out  the 
next  Monday  night"  WalUs  at  this  trial 
denied  tliat  this  was  the  conversatln  he  had 
with  the  caHhler,  and  teetlfled  that  the  con* 
versation  was  as  stated  suim.  WalUs  at  tbe 
former  trial  testifled  as  stated  In  tbe  inatruc* 
tlon,  and  it  was  proper  for  the  defendant,  If 
it  desired  to  have  sntmiitted  to  the  Jury  the 
issue  as  to  what  would  constitute  notice  to 
d^lendant  bank,  to  draw  a  proper  instruction 
covering  all  the  facts  and  drcmn  stances  in 
evidence  in  relation  to  tbe  matter,  or -If  it 
desired  an  Inatmction  on  the  credibility  of 
the  wltaesses,  to  have  ariced  one.  Tbe  In- 
struction as  drawn  is  cleaily  harmful.  Its 
wording  Is  unusual,  U  not  ingenious,  but  It 
is  sueceptlble  to  a  complaint  that  It  cwsti- 
tntes  an  intimation  on  the  part  of  the  court 
as  to  what  the  court  b^leved  Oie  testimony 
was  in  reference  to  the  matter  In  controver- 
sy, and  constituted  harmful  comment  by  tbe 
court.  Barr  v.  City  of  Kansas.  106  Mo.  SCO. 
667,  068,  SCO.  10  S.  W.  488;  BfehardBoa  v. 
Met  St  By.  do.,  166  Mo.  162,  UT  8. 
W.  1136. 

We  stated  in  tbe  formv  optnlon  that-^ 

"PlalntUF  could  show  notice  that  tbe  eattie 
were  not  paid  for  by  showing  all  the  facts  snd 
drcomstanees  of  the  transaction  and  the  prs- 
viouB  coarse  of  dealh^  between  the  bank  and 
Wallts.  And  we  think  tbat  nnder  the  drcom- 
stanees shown  in  this  case  the  Jury  are  Just^ed 
in  finding  that  the  bank,  if  it  knew  of  the  trans- 
action at  all,  wonid  have  notice  that  the  cat- 
tle were  not  paid  for  by  Wallis." 

[2]  At  another  trial,  In  drawing  its  in- 
Btruetloas,  defendant  should  not  overlook 
what  was  said  in  the  oplni<m  Ui  the  former 
appeal  In  refarsnoe  to  this  matter.  It  la  not 
suffldent  for  defendant  to  submit  to  the  Jury 
the  qnestlon  whether  It  had  actual  **knowl- 
edgtf*  that  tbe  cattle  were  not  paid  for  by 
WalUs,  but  wh^»  under  all  tbe  fitcts  and 
drcomstanees  surrounding  tha  transaction 
and  the  previous  course  of  dealing  between 
tbe  bank  and  Wallis  it  could  or  could  not  be 
reasonaMy  said  that  the  bank  had  notice  that 
the  cattle  were  not  paid  for. 

[3]  Defendant  has  filed  a  motion  to  affirm 
on  tbe  ground  that  Qie  record  proper  sbowa 
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that  the  appeal  w^s  taken  on  the  25th  day  of 
September,  1920,  and,  as  that  was  more  than 
60  days  prior  to  the  March,  1921,  term  of 
this  court,  and  a  certified  coof  of  the  record 
entry  of  the  jadgment,  showing  the  term  and 
day  of  the  tttin,  mtrnth,  and  year  uptm  w^ch 
the  same  waa  rendered,  togeOier  with  the 
order  grants  the  ajfpeal,  was  not  filed  with 
the  derk  of  this  court  until  after  the  oom- 
mencemait  of  the  16-day  p^lod  before  the 
iBt  day  of  the  Mardi,  1821*  term  of  this  court, 
as  prmUisA  by  seetloiis  1478, 1410,  B.  8. 1019, 
and  role  25  of  this  court  (UO  8.  W.  xr),  the 
JudgDoent  aliovU  be  affirmed.  However,  It 
appears  hy  a  certificate  of  the  dark  of  the 
drcnlt  court  Livingston  county  Out  ap- 
peUant  paid  the  |10  docket  fee  on  llie  2Sth 
day  at  S^itcmber,  1820,  to  be  dq>oalted  with 
the  dark  of  this  court,  and  $1.60  In  payment 
of  tibe  fees  of  the  cleric  the  circuit  court' 
for  making  a  certified  copy  at  tlie  judgment 
and  Older  granting  the  appeal  in  this  case 
and  transmitting  It  to  this  court;  that  the 
Judge  of  the  cbrcnlt  court  made  an  order 
upon  the  deA  to  make  oat  and  transmit  to 
this  court  a  citified  copy  of  the  order  grant- 
ing an  appeal  in  this  cause,  and  that  througb 
an  InadTertence,  mistake,  or  oversight  upon 
the  part  of  the  derk  of  the  circuit  court  such 
short  transcript  waa  not  forvnuded  to  the 
clerk  of  thla  court  In  time  to  be  docketed  for 
the  Mar  (A  term  of  this  court  as  the  law 
directed.  Section  1478,  a  S.  1919,  provides 
that  it  shall  be  good  cause  for  the  appellate 
court  to  refuse  to  affirm  the  Judgment  on  the 
ground  that  the  transcript  was  not  filed  in 
time,  that  the  clerk  of  the  circuit  court  has 
failed  to  notify  plaintiff  or  Us  attwney  of 
record  of  the  completion  of  the  transcript  In 
time  to  enable  him  to  have  the  same  filed 
In  the  a]^pellate  court  In  the  time  required  by 
law.  It  would  appear  that  the  clerk  had 
failed  to  notify  appellant  or  his  attorney  of 
the  completion  of  the  transcript  in  time  to 
h&ve  the  same  filed  in  this  court  for  the 
March,  1921,  term,  and  under  section  1478, 
R.  S.  1919,  this  is  good  cause  f<w  us  to  re- 
fuse to  affirm  the  Judgmrat  on  ti^e  grounds 
set  forth  in  the  motion. 

The  motion  to  affirm  is  ovaruled  and  tbe 
Judgment  is  reversed  and  ttie  caose  re- 
manded. 

All  concur. 


MARSHALL  v.  MARSHALU   (No.  14220.) 

(Kansas  Ci^  Court  of  Appeals.  Missouri. 
Jan.  9,  1922.) 

I.  Divoros  ^sl60— Default  Jnrigmeat  held  not 
fraurfafsflt,  as  Is  violation  of  parties'  agree- 
ment. 

A  default  divorce  judgment,  awarding  ali- 
moD7  in  gross,  in  addition  to  a  monthly  sum  for 


the  support  of  a  child,  to  which  the  parties 
bad  agreed,  and  the  custody  of  the  child  to 
plaintiff,  without  stipulating,  as  agreed,  that 
she  should  keep  it  withbi  the  iurlsdiction  of 
the  court  and  allow  defeodant  to  see  it  at  taij 
time,  was  not  fraudulent,  even  ^ou^  such  sum 
per  month  was'  all  plaintilf  asked  for;  the  court 
not  being  bound  by  such  agreement  between  tiie 
parties. 

2.  Divorce  «=>245(l)— Oeoree  awardleg  all- 
noay  la  gross  sot  eofeleot  to  ■oMIaaUeB  at 
sekseqasst  tsrm. 
A  deme  awarding  alimony  In  gross  Is  not 

sul^eet  to  modlficatiwt  at  a  subsequent  term. 

8.  Dlvonw  «=»303(2)  —  Csstody  dsorao  aot 
meilfled,  where  oosiUtiess  net  shows  to  have 
eliasged. 

Where  It  is  not  shown  that  the  conditions 
in  relation  to  the  custody  of  a  ebfld  existing 
at  the  time  of  the  entering  of  a  divorce  decree 
have  changed,  a  modon  to  moditr  the  Judgment 
awarding  custody  wilt  be  denied. 

Ai«>eal  from  Circuit  Court.  Jadcsmi  Coun- 
ty; W.  a  Beynolds,  Spe^l  Judge. 
"Not  to  be  officially  published.** 

Suit  for  divorce  by  Katherine  Marshall 
against  Geoi^  MarshalL  Decree  for  plain- 
tifl.  From  the  action  of  the  court  In  over- 
ruling the  motion  to  set  aside  the  Judgment 
tor  alimony  add  custody  of  a  child,  and  to 
quadi  execution,  defoidant  appeals.  Judg- 
ment affirmed. 

W.  -BBe  Heetli,  (tf  Kansas  Otty,  tm  ap- 
pellsnt. 

B.  B.  Brewster  and  J.  M.  Fisher,  botb  of 
Eanaas  City,  tot  revtondent. 

BLAND.  J.  TUUi  iB  an  appeal  fimn  the 
action  of  the  trial  court  In  orerruling  a  mo- 
tion enUUed  "Motion  to  Set  Aside  Judg- 
ment for  Alimony  and  Custody  of  ChUd 
and  to  Quaah  Bxecutlon."  Plaintiff  and 
defendant  were  husband  and  wife.  Plain- 
tiff sued  the  defendant  In  the  circuit  court 
of  JadEsm  county,  Mo.,  for  divorce,  and 
asked  for  the  custody  of  their  infant  son. 
Personal  service  was  had  upon  the  defendant, 
but  he  defaulted,  and  cm  September  29,  1920, 
plaintiff  was  granted  a  decree  of  divorce, 
the  custody  of  tl^e  child,  $80  per  month  for 
the  support  of  the  child,  $2,000  alimony  In 
gross,  flOO  attom^'s  fees,  and  costs  of  snlL 

On  December  20.  1920,  at  a  subsequent 
term  the  motion  mentioned  supra  was  filed 
and  In  that  motion  the  defendant  alleges 
that  when  the  divorce  suit  was  filed  de- 
fendant did  not  believe  that  plaintiff  was 
entitled  to  a  divorce  but  on  account  of  her 
being  the  mother  of  hla  chUd  he  agreed 
with  her  that  he  would  make  proper  allow- 
ance for  her  support;  that  the  agreemeit 
was  Uxat  she  was  to  receive  fSO  per  month 
for  the  support  of  herself  and  child,  and 
that  "she  would  take  care  of  the  said 
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cblld,  and  let  defoidant  eee  ft  at  any  and 
all  times,  and  keep  it  witbin  the  jurlsdic- 
tioD  of  the  court";  that  she  would  not  ask 
for  more  than  the  $80  per  month  In  case  the 
court  granted  her  a  divorce,  and  that  she 
would  pay  all  expenses  of  suft;  that  plain- 
tiff bad  moved  to  the  state  of  Kansas,  and 
bad  taken  with  her  the  Infant  son,  and  was 
keeping  him  "from  his  father."  The  prayer 
of  tbe  motion  is  as  follows : 

'^erefore  defendant  aaks  that  tha  «z«ca- 
lioB  issued  herein  iie  qnaidied  and  proceedings 
■Oder  the  same  be  stayed,  that  th<»  decree  bere- 
io  be  modified  to  recite  a  judgment  for  eighty 
dollars  a  month  only,  and  that  conditioned  upon 
plaintiff  keeping  the  eaid  infant  child  in  the 
juriEdiction  of  this  conrt,  as  was  agreed  by  tbe 
parties  hereto,  and  that  all  other  jadgmeots 
hmfai  he  set  aside,  and  for  May  otiier  Judg- 
mant  that  may  be  proper  hweht  and  to  the 
conrt  is  jnst" 

There  was  no  testimony  heard  upon  the 
motkm,  but,  defendant  betng  absmt  frcHn 
tbe  dty,  the  conrt  permitted  d^endanfs  a^ 
tacattf  to  state  what  defeodant  would  testify 
(0,  and  this  was  apparency  aoiiviesced  in 
l9  ptalntlfTa  attorney.  What  detaidant 
would  taaTe'tefltlfled  to  Is  emtabwd  In  the 
motl«i,.and,  farther,  fliat  beftwe  the  flllns 
of  the  suit  tbe  parOei  had  aimed  timt  it 
voald  be  Impossible  for  tb«n  to  live  to- 
seth«,  and  that  they  settled  'their  pn^>erty 
rf^ts  by  agreement,  ptalntijf  agreeing  that 
sbe  wonld  not  make  any  claim  upon  de- 
feidant'B  inheritance;  that  In  fall  settlement 
of  mahitenance  for  h«>  and  the  child  she 
would  accept  the  gnm  of  $80  per  month  and 
pay  an  expenses  of  die  salt  In  pursaance 
of  the  agreement,  defendant  wrote  plaintiff 
whnt  be  would  be  In  Kansas  City,  so  that  he 
«m1d  be  served  with  snmmons,  and  that  he 
was  s»rred ;  that  since  the  decree  was  grant, 
ed  defendant  had  talked  with  plaintiff,  and 
sbe  stated  that  she  did  not  ask  the  conrt 
for  any  aUowance  other  than  the  $80  per 
month. 

[1]  It  Is  apparent  ftom  the  motion  that  It  Is 
based  uiran  the  alleged  violation  of  an  agree- 
mat  had  between  the  parUes  as  to  the 
amount  of  alimony  to  be  awarded  and  the 
custody  of  tbe  cAiJJd.  It  Is  defendant's  com- 
plaUit  that  the  Judgment  was  taken  by  de- 
fault omtrary  to  the  agreement,  and  was 
tberefm  fraudolent  It  seems  from  tbe 
natter  contained  In  the  bill  of  exceptions 
tbat  the  Judgment  was  not  taken  contrary 
to  tbe  agreement,  but  that  the  $80  per  month 
was  all  that  plaintiff  asked  tor  at  the  trial 
of  tbe  divorce  case.  Of  course,  the  trial 
court  was  not  bonnd  by  the  agreement  had 
between  tbe  parties  In  reference  to  what 
alimony  should  be  paid  the  wife  (9  C.  J.  251, 
2S2),  to  say  nothing  as  to  what  dhould  be 
paid  tor  the  support  of  tbe  child,  and  the 
court,  for  some  reason  not  appearing  in  the 


record,  there  being  nothing  brought  here  on 
the  subject,  refused  to  comply  with  plain- 
tiff's reQuef^  that  she  be  given  only  $80  per 
month  as  alimony,  but  rendered  judgment 
for  $2,000  alimony  in  gross  and  $80  per 
month  for  Ecupport  of  the  Infant  child.  As 
to  the  matter  relating  to  the  custody  of  the 
child,  of  course,  there  could  be  no  agree- 
ment between  the  parents  that  would  be 
binding  upon  the  court  Defendant  failed 
to  show  any  fraud  In  retfxoaoa  to  ttie  rendl- 
tloD  of  the  JudgMDt. 

[1,  t}  It  Is  Insisted  that  the  trial  court  had 
the  power  to  make  such  modification  of 
Judgment  for  alimony,  custody  of  the  cblld, 
and  ma  intent  nee  as  la  Just,  and  that  tbe 
facts  show  that  the  Judgment  touching  tbe 
alliMmy  and  custody  of  tbe  child  should  be 
modified.  It  Is  apparent  tbat  the  motion  Is 
not  based  upon  any  facts  outside  of  the  al- 
leged violation  of  the  agreement  had  between 
the  parties  prior  to  tbe  trial  of  the  divorce 
suit  Howevw,  It  is  well  settled  tbat  a 
decree  awarding  alimony  in  gross  is  not 
subject  to  modlflcatlon  at  a  term  subsequeat 
to  the  one  In  which  ft  was  rendered- 
Mirers  v.  Meyers,  91  Mo.  App.  161,  1S5; 
Arnold  V.  Arnold,  222  S.  W.  996.  There  Is 
nothing  to  show  that  the  conditions  in  rela- 
tion- to  the  custody  of  the  child  existing  at 
the  time  of  tbe  entering  of  tbe  decree  of 
divorce  bad  changed  at  the  time  of  the 
filing  of  the  motion  to  modify  the  Judgment. 
Sabourin  v.  Sabourin,  213  S.  W.  490,  492. 
Defendant  did  not  show  any  reason  as  to 
why  the  Judgment  should  be  modified,  other 
than  the  alleged  violation  of  the  agreement, 
whi(^,  as  we  have  already  Indicated,  bas 
no  merit 

Obe  Judgment  is  atOrmed. 

All  omeor. 


BAILEY-BALI^PUMPHREY  CO.  v.  BRAN. 
HAM.   (No.  3011.) 

(^ringfield  Ooort  of  Aj^als.  Missouri. 
Jan.  14,  1022.) 

I.  Factors  ^66— Iflstructloo  In  broker's  ac- 
tion for  advance  oa  cotton  It  waa  unabfa  to 
sell  held  erroneous,  on  theory  of  title  pass- 
ing, anrf  oa  plaintiff's  duty  to  sell. 
In  a  broker's  action  to  recover  an  advance- 
ment on  the  price  of  cotton  he  was  unable  to 
sell,  an  instruction  to  find  for  defendant  If 
plaintiff  could  have  sold  tbe  cotton  within  a 
reasonable  time  for  a  sum  equal  to  or  greater 
than  that  advanced  AeM  crronecflig,  aa  proceed- 
ing on  the  theory  that  the  cotton  became  plain- 
tiff's, and  defendant  could  chargs  plaintiff  with 
amount  for  which  it  could  have  been  sold, 
whereas  title  remained  in  defcDdant,  who.-  it 
plaintiff  did  not  use  proper  diligence,  could  off- 
set ills  damages,  and  was  also  erroneous  as 
making  it  plaintiff's  duty  to  sell  whenever  it 
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eonld  tor  enongli  to  pa;  defendant's  debt  wttfa- 
ont  regard  to  the  market  value,  whereas,  If 
plaintiff  had  sold  below  the  market  price,  it 
would  hare  been  liable  to  defendant  for  the 
difference. 

2.  Faotora  ^=bIB— Title  to  foods  oa  which  ad- 
vanoes  natfs  held  to  renalR  In  principal 
broker'i  faflare  to  sell. 

TiUe  to  cotton  on  which  broker  has  made 
adrancea  did  not  pass  to  him  on  failare  to  seD 
within  a  reasonable  time,  and  the  shipper's 
remedr  was  to  offset  his  damages  for  the  negli- 
gence against  the  broker'a  daibD  for  advancea 
or  sue  for  such  damages. 

3.  Fttjtors  ^21— Most  sell  at  fair  narfcet 
valse  within  reasonable  tine  after  reeelpt  of 
goods. 

It  is  the  da^  of  a  broker  accepting  cotton 
to  be  sold  on  commistitm  to  use  reasonable 
igeneo  to  sell  it  at  its  fair  market  Talne  within 
a  reasonable  time,  under  the  surroanding  con- 
ditions and  drcomstances,  after  it  was  rocelved. 

4.  Faotors  «s»24— Whether  goods  should  be 
sold  Imnstflately  rests  la  diaoretlen  of  broker 
0t  Is  govented  by  oBaton  of  trade. 

In  the  absence  of  instmctiona  from  the  con- 
rtgnor,  i^ether  cotton  shipped  to  a  broker  to 
be  sold  on  commission  is  to  be  sold  immediately 
or  held  for  a  better  price  rests  in  the  soand 
discretion  of  the  broker,  or  is  goTemed  hj  the 
nsnal  custom  of  the  trade,  eapedally  where 
advances  were  made  to  the  consignor. 

Appeal  from  Gircnlt  Court,  New  Madrid 
County;  Sterling  H.  McCarty,  Judge. 

Action  by  the  Balley-Ball-Pumphrey  Com- 
pany, a  corporation,  a^lnst  A.  Branbam. 
Jud^ent  for  defendant,  and  plaintiff  ap- 
peals.  Berersed  and  remanded. 

N.  O.  Hawkins,  of  CamtbersTiUe,  for  ap- 
pellant 

COX,  P.  J.  Plaintiff  iB  doing  business  tn 
Memphis,  Tenn.,  as  a  commlBsion  broker,  and 
handles  cotton  on  a  commission.  In  Febru- 
ary. 1920,  defendant  shipped  plaintiff  three 
bales  at  cotton,  to  be  sold  on  ccnnnilsslon, 
on  whl^  plaintiff  advanced  to  defendant 
$364.80  and  paid  the  freight,  storage,  and 
insurance  amounting  to  $43.48.  The  cotton 
was  not  sold,  and  plaintiff  demanded  that 
defendant  reimburse  It  for  what  It  had  paid 
and  Interest  Defendant  refused  payment, 
and  on  December  20,  1820,  this  suit  was  filed 
to  recover  the  amount  advanced  and  ex- 
penses paid,  with  Interest  Upon  trial  a  ver- 
dict and  Judgment  went  in  defendants  far 
ror,  and  plaintiff  appealed. 

The  cotton  was  received  by  plaintiff  In  Feb- 
ruary, 1020.  and  was  not  sold  when  this  suit 
waa  filed  December  20th  following.  Plaintlfl 
demanded  reimburBement  from  defendant  be- 
fore filing  rait,  bnt  at  what  date  does  not 
appear. 

HaintifTs  evidence  was  to  the  effect  that 
'It  had  done  all  it  could  to  sell  the  cotton, 


and  the  only  reason  It  was  not  sold  was  that 
no  buyer  could  be  found.  It  also  showed  a 
constantly  declining  market  through  1920, 
and  at  the  time  of  the  tzlal  the  cotton  was 
worth  about  0  cents  per  pound,  irhlle  plain- 
tiff had  advanced  to  defendant  20  cents  per 
pound.  This  erldCTce  of  plaintiff  was  not 
contradicted,  except  that  some  evidence  on 
part  of  defendant  showed  no  material  de- 
cline In  tbe  maAet  until  Sqttmber,  1920. 
The  only  defense  pleaded  was  that  plaintiff 
had  sold  or  could  have  wtfd  Uie  cotton  In  a 
reasmable  time  for  more  Hian  enough  to 
have  r^ioid  plaintlfl,  and  diwefore  It  vras 
paid. 

[1]  On  bdialf  of  defendant  Cher  court  in- 
stmcted  the  Jury  that — 

"It  was  the  duty  of  plaintiff  to  sell  tiie  cot- 
ton tat  a  reasonaUe  time,  and  if  plaintiff  within 
a  reasonable  time  could  have  sold  said  cotton 
for  a  sum  equal  to  or  greater  than  the  amount 
advanced  to  defendant  thereon,  bat  failed  to  do 
so  without  any  instmctiona  from  the  defend- 
ant, then  the  court  Instructs  you  tiie  plaintiff 
should  be  charged  with  the  price  thej  could 
have  obtained  and  paj  their  debt  out  of  the 
same,  and  that,  if  the  same  was  sufficient  to 
pay  plaintiff  the  amount  advanced  to  the  de- 
fendant, or  more,  then  your  finding  ahonld  be 
for  the  defendant" 

This  instruction  Is  deatly  emmeons,  toe 

two  reasons: 

[2]  First:  It  proceeds  upon  tiie  theory 
that.  If  plaintiff  could  have  sold  the  cotton 
within  a  reasonable  time  for  enough  to  have 
reimbursed  it  for  the  debt  of  defendant  to 
it,  and  did  not  do  it  then  the  cotton  became 
plaintiff's,  and  defendant  could  charge  plain- 
tiff with  the  amount  for  which  the  cotton 
could  have  been  sold.  This  la  not  the  law. 
The  title  to  the  cotton  remained.  In  the  de- 
fendant, and  Is  still  there.  If  plaintiff  was 
negligent,  and  did  not  nse  pr<^>er  diligence  to , 
sell  the  cotton,  the  defendant  could,  under 
a  proper  plea,  offset  his  damages  against  the 
claim  of  plaintiff,  or  he  could  reimburse 
plaintiff  and  then  sue  for  his  damages,  bnt 
he  could  not  treat  the  cotton  as  sold  to  plain- 
tiff and  have  that  c^)erate  as  a  payment  of 
his  debt  to  plaintiff. 

Second:  It  informs  the  Jury  that  It  was 
the  duty  of  plaintiff  to  sell  the  cotton  when- 
ever It  could  sell  for  a  sum  sufficient  to  pay 
the  debt  ot  defendant' to  plaintiff,  without 
any  regard  to  the  market  value  of  the  cot- 
txm.  That  clearly  was  not  the  duty  of  plain- 
tlfl, and,  had  plalntifl  sold  at  a  price  which 
was  sufficient  to  pay  the  debt  of  defendant 
to  plaintiff,  but  was  below  the  market  price 
for  which  it  could  have  been  sold,  plaintlfl 
would  have  been  liable  for  the  difteraice. 

[3]  It  was  the  duty  of  plaintiff  to  use  rea- 
SMiable  diligence  to  sell  the  cotton  at  its  fiilr 
market  value  within  a  reasonable  time  after 
It  was  received.  What  woald  be  a  reason- 
able time  would  depend  npon  the  surround* 
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log  ccuMUtlou  and  drcnmstuices.  Benedict 
ft  Oa  T.  Inland  Oxmin  Oo^  80  Mo.  App.  440. 

[4]  Ordlnarllj,  In  tiie  abwnce  of  instme* 
ttooa  tmm  detaidant,  the  qoesttm  at  wheth- 
er Uw  cotton  dkooM  he  sold  Immediately  or 
lidd  tn  Oia  hope  of  geCUnr  a  better  price 
would  rest  In  the  aoond  dleoretion  of  plain- 
tiff, or  be  coromed  hj  th9  nsnal  costcmi  of 
flie  ttede,  TRiiM  wonM  he  especially  true 
vbne^  M  In  fiUs  case,  advances  had  been 
Bade  to  tbm  omBlgnor.  Howard  v.  Smith. 
60  Ha  814.  There  la  no  eridenoe  In  this 
can  ot  ttw  naaal  cnstcnn;  neither  la  there 
inj  eridenoe  that  the  cotton  could  have  been 
aold  at  alL  The  teatlmony  of  plaintlfl  was 
to  Oie  ^Eect  tbat  it  coifld  not  aell  the  cotton. 

Upon  a  retrial  the  teatlmony  of  witnesses 
u  to  what  a  aoi^MMnd  agent  of  plaintiff  may 
hare  said  n  done  tn  ntlation  to  matters  not 
connected  with  this  parUcuIar  tranaactlcai 
should  be  egflnded. 

For  the  error  noted,  the  Judpnent  Is  re- 
wsed,  and  the  eanae  remanded. 

FARBmOTOK  and  BRADLEY,  JJ.,  ccai- 
eor. 


ELMORE  V.  MoNEALEY.    (No.  14004.) 

(Euus  C^ty  Court  of  Appeals.  Missourt 
Jan.  0,  1022). 

t.  Crops  «s»5— Tttio  tt  flfewlag  orept  passes, 
Mslesa  speolfloally  reserved. 

As  betwaeq  parties  to  a  deed,  title  to  grow- 
ing  crops  passes  with  the  deed,  oaless  specif- 
icsttr  reserred  therein. 

2.  Highways  •s>l7-«stabllshneBt  of  psbllo 
reari  preessied  fresi  leai  aser  and  reeegal* 
tloa. 

Id  an  action  for  breach  of  corenants  agsinst 
IneDinbraiicM  based  upon  the  edBtenee  of  a 
IHiblic  road  which  bad  been  in  use  for  40  years, 
the  law  would  presume  the  establiBbment  of  tiie 
road,  in  -view  «C  its  long  pnblic  user  and  recog- 
nition, and  tecbnlesX  i^of  thereof  was  un- 
necessarj. 

8.  Coveaaati  «=s>94,  lOOO)— Aotlon  held  maln- 
talaablo  where  pebllc  rea4  sot  exoluded  fresi 
deed. 

Where  a  deed  fails  to  exclude  a  public  road, 
an  action  may  be  maintained  by  tbe  grantee  for 
bread)  of  eoTenants  of  warranty  and  seizin. 

On  motion  to  modify  opinion.  Judgment 
reversed,  and  cause  remanded  for  new  trial. 
For  former  opinion,  see  2%  8.  W.  164.  • 

ABHOLD,  J.  The  second  count  of  the  pe- 
tltkni  alleging  breach  of  convenants  against 
Incumbrances  in  that  there  were  unpaid 
taxes  on  the  land  conveyed  in  the  sura  of 
181.25  whldi  plaintlfl  paid,  was  conceded  by 
defendant,  and  tbe  courtfB  finding  on  this 
point  was  correct 
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It  is  urged  that  error  was  committed  by 
the  oonrt  in  refusing  plalntlfrs  dedaratton 
of  law  Mo.  2,  as  follows: 

If  the  court  finds  from  the  evidence  that  at 
the  data  of  said  deed  mentioned  in  the  prevlona 
instmction,  said  premises  were  leased  to 
Charles  Ncet  for  a  term  ending  March  1,  1020, 
and  said  Neet  bad  iKWsession  of  said  prestdses 
ontil  Marcb  1,  10^  and  had  a  crop  of  com 
growing  thereon,  and  was  entitled  to  and  took 
one-half  of  said  com  crop  besides  pasture,  then 
the  finding  of  the  court  should  be  for  plaintiff 
on  the  third  count  of  the  petition  for  the  value 
of  one-half  of  the  com  crop  and  the  valae  of 
the  pasters,  If  any,  tbat  plalntit  lost  on  ac- 
count of  said  premises  beliw  so  leased,  with 
interest  from  AprU  16,  1020.'' 

[1]  The  law  18  well  settled  that,  as  be- 
tween parties  to  a  deed,  title  to  growing 
crops  passes  with  the  deed  unless  spedflc- 
ally  reserved  therein.  And  therefore  by 
operation  of  the  law  tbe  growing  crops  be- 
come a  part  of  the  freehold  and  pass  with 
the  deed.  This  prindpLe  is  uidield  In  Beed 
v.  Swan,  133  Mo.  lOa  S4  S.  W.  483 ;  Farrls 
T.  HamUton,  144  Mo.  App.  1T7, 120  S.  W.  266 ; 
Vogt  V.  Cunningham,  50  Mo.  App.  186.  It 
must  be  conceded  that  under  the  terms  of 
the  deed  plaintltt  una  entitled  to  Immediate 
posaeasloD  of  ttie  land,  and  the  Interest  of 
defendant,  IfdNealey,  In  tbe  growing  croga 
went  with  the  land  to  ttie  plaintlfl  devisee. 
Whiteside  v.  Magmder.  75  Mo.  App.  364; 
Anthony  v.  Bockefeller,  102  Ho.  App.  326.  76 
S.  W.  401;  WUUamaon  t.  Hall*  62  Mo.  407; 
Scott  T.  Tanner,  206  S.  W.  294.  We^  there- 
fore, hold  ttwt  th*  court  was  In  enor  In  te- 
fusing  to  give  plalntUTs  dedaratltm  of  law 
No.  2. 

Further,  plaintiff  argnea  that  tbe.  ooort 
erred  In  rinsing  his  dedaratbrn  of  law  No 

4,  which  reads: 

"If  the  court  finds  that  defendants  ezecntt,d. 
to  plaintiff  the  deed  conveying  said  land  tt' 
plaintiff  witb  covenants  of  warranty  and  seisin 
as  stated  In  the  fourth  count  ot  the  petitioa 
and  there  was  a  public  road  on  and  along  the 
south  and  east  rides  of  said  tract  occnpytaig  a 
ste^  ot  land  20  feet  wide,  then  the  court  de- 
clares tbe  finding  shonld  be  for  the  plaintiff  on 
said  fourth  connt." 

[2, 3]  ThB  record  shows  thei:e  was  a  public 
road  40  feet  wide  on  the  east  and  south  side 
of  the  land  in  controversy,  that  had  been 
fenced  on  both  sides  for  a  pwiod  of  40 
years,  and  for  many  years  had  been  used  as 
an  automobile  trail  between  Ke<^uli  and 
Kansas  City  and  known  as  the  "T.  I.  B." 
route.  Plaintiff  had  known  of  the  existence 
of  this  road  for  40  years,  and  other  persons 
testified  to  a  knowledge  of  Its  exlstrace  for 
a  long  period  of  years.  In  view  of  Its  long 
public  user  and  recognition,  the  law  pre- 
sumes its  establishment  and  technical  j^^oot 
thereof  was  unaeceasary.  State  v.  Wells,  70 
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Mo.  636:  State  t.  Walters,  69  Mo.  468.  An 
examination  of  the  deed  shows  there  was  no 
clause  exdudlng  trom  the  transfer  that  part 
of  the  land  Included  In  this  road.  We  find 
that  the  court  erred  In  refusing  declaration 
of  law  No.  4,  as  above  Quoted. 

The  Judgmmt  Is  reversed,  and  tiie  cause 
remanded  for  a' new  trial  In  accordance  with 
rulings  herein  expressed. 

All  concor. 


MEYER  V.  MEYER.    (No.  13805.) 

(Kansas  City  Conrt  of  Appeals.  Missouri. 
June  13. 1921.   Certiorari  Denied 
Jan.  7. 19221) 

1.  JBdoniMt  «s>7l7— QnestioBS  "ia  Issue"  thess 
direotly  teadsred  by  pleadings. 

,  A  Question  is  'In  issue"  in  a  suit  in  such  a 
sense  that  the  jndgment  will  be  condosive 
thereon  when  an  isBue  concerning  it  is  direct- 
ly tendered  by  the  pleadings  in  the  case. 

2.  Jadgnent  ^3>742^i8  action  for  separate 
malitaeaBM  qaesfloN  of  desertion  held  eon- 
oinslva  In  dlveree  salt 

In  auit  for  dirorce  by  a  wife  irbo  bad  for- 
merly sued  for  separate  maintenance,  in  wfaidi 
the  parties  in  the  two  snits  were  identical,  and 
the  question  of  desertion  was  raised  in  both 
cases,  and  the  court  was  the  same,  the  determi- 
natton  as  to  the  question  of  deeertioQ  in  the 
suit  for  separate  maintenance  was  res  adjudi- 
cata  as  to  the  divorce  suit,  and  it  was  not  er- 
roneous to  sdmit  in  evidence  in  the  divorce  suit 
Qie  pleadings  and  the  indlngs  of  the  conrt  in 
tiie  former  action  for  separate  maintenance. 

Appeal  from  Circuit  Oourt,  Gasconade 
Connty;  R.  A.  Breuer,  Judge. 
"Not  to  be  officially  published." 

Suit  by  Christina  Meyer  against  Alfred  O. 
Meyer.  From  a  decree  of  divorce  for  plain- 
tiff, an  allowance  of  alimony  in  gross  of 
$2,500,  and  adjudging  that  plalntUf  release 
all  her  rights  in  the  real  estate  owned  by 
defendant,  defendant  aK>eaIs.  Affirmed. 

J<An  W.  Booth,  of  Union,  and  Jesse  H. 
Schaper,  of  Washington,  Mo.,  for  ai^)eUant 

Ifa  O.  Oraf,  of  Hermann,  and  Clarence  O. 
Baxter,  of  OwenavUle,  fw  reeptmdent 

ARNOLD,  J.  This  Is  a  snit  for  divorce. 
The  parties  were  married  June  1,  1S99,  and 
lived  together  as  hnsband  and  wife  until 
June  24,  191S,  at  which  time  a  separation 
occurred,  and  plalntifr  Instituted  a  suit  for 
divorce  against  defendant  in  the  circuit 
court  of  Oasconade  county.  Defendant  filed 
a  cross-bllL  The  cause  was  tried  at  the  Sep- 
tember term  of  said  court,  and  on  October 
24,  1918,  by  its  final  Judgment  the  court  dis- 
missed both  the  petition  and  the  cross-bUL 

November  20, 1918,  jflainOtt  m^d  a  petitim 


for  separate  malnteaumce  against  defendant 
in  said  court,  on  the  trial  of  whidi  plaintiff 
prevailed. 

The  petition  in  the  instant  caae  was  filed 
December  11.  1919.  and  charges  that  on  No- 
vember 2,  1018,  and  at  divers  other  times 
plaintiff  offered  to  resume  marital  relations 
with  defendant,  and  to  dladuurge  all  of  her 
duties  as  tbe  wife  of  defendant,  but  said 
defendant,  wholly  disregarding  his  duttee 
as  the  husband  of  plaintifl,  oo  Mrid  2d  day 
of  November.  1918,  and  ever  since  said  time, 
has  wrongfully  and  without  reasonable  cause 
abandoned  plaintiff  for  a  period  of  one  whole 
year  next  before  filing  the  petitlOB  herein, 
and  has  during  said  period  neglected  and 
refused  to  provide  for  and  maintain  plain- 
tiff and  their  minor  children  bom  of  their 
marriage  with  each  ottaer. 

The  pefition  furthev  states  that  defendant 
is  possessed  of  property  of  ttw  reasonable 
value  of  916,000.  whldi  ia  the  Joint  prodnct 
of  the  labors  of  plaintiff  and  dtf  endant  and 
that  plaintiff  Is  without  means  of  support 
and  for  the  prosecution  of  this  suit. 

The  answer  and  cross-bill  admit  the  mar- 
riage as  alleged  In  the  petition,  and  also 
the  f&cts  as  alleged  relative  to  a  former  suit 
tor  divorce,  and  also  the  mit  for  separate 
maintmanc^  and  the  pteadlngn  and  rulings 
Incident  to  the  sam^  as  {beaded  in  tbe  peti- 
tion herein,  but  denies  that  p^iwt^ff  faith- 
fully demeaned  herself  as  the  wtfe  ot  de- 
fendant, and  allies  that  oh  Jme  24, 1918, 
plaintiff,  without  cause  separated  from  de- 
ftodant;  and  thereafter  wrongfnUy  and  with 
out  cause  lived  separate  and  apart  from  de- 
fendant, and  denies  that  plaintiff  did  on 
Novembw  2,  1918,  or  at  any  time  before  or 
after  said  date,  offer  to  resume  marital  re- 
lations with  defendant,  and  denies  that  he 
abandoned  plaintiff,  and'  tliat  be  n^Iected 
and  refused  to  support  her,  and  tbat  be  haa 
continued  so  to  neglect  to  support  plahitlff. 
I>ef«idant  further  doites  that  plaintiff's  al- 
leged offer  of  reconciliation  was  "bona  fide 
and  in  good  faith,"  and  alleges  that  defend- 
ant Is  the  injured  and  Innocent  party. 

Plaintiff  on  February  2,  1920,  filed  a  r^ply 
denying  generally  allegations  at  new  matter 
set  up  Id  said  answer  and  cross-bill;  and 
on  February  ff,  1920,  plaintiff  filed  her  am^d- 
ed  reply  to  answer  and .  cross-bill,  denying 
the  new  maltor  therein  contained,  and  [deads 
tbe  tomex  action  for  maintenance  between 
thd  parties,  and  that  th»  judgment  of  the 
court  therein  was  In  flavor  of  plaintiff  and 
against  the  defendant,  and  that  no  appeal 
was  taken  therefrom,  and  that  tbe  questions 
of  abandonment  and  n<»isupport,  as  betwera 
the  parties  hereto,  were  duly  and  finally 
adjudicated  therein  by  the  finding  of  the 
court  as  follows : 

"  *  *  *  That  plaintiff  and  defendant  were 
lawfully  married  to  each  other  on  the  1st  day 
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of  June,  1899,  and  that  on  the  2d  day  of  No-  elusive  ui>on  every  quettlOD  iuTolved  within  the 
Tember.  1918,  defendant,  without  yood  cause,  iBBu.et  in  such  former  Buit.   Id.  {  609." 
abandoned  plaintiff  as  his  wife,  and  since  then 

has  neglected  and  refused  to  provide  for  and  In  S(.  Louis  r.  United  Bys.  Co.,  263  Mo. 
maintain  plaintiff"  loc.  cit  422,  174  S.  W.  83.  the  court  held: 


— and  pleads  Uie  said  judgment  aa  an  adju- 
dication and  determination  of  the  question  of 
abandonment  bereln. 

The  court  ovecruled  deftedantfs  motion  to 
strike  out  all  of  said  allegattons  in  said 
amended  reply  excQptlng  what  constltnteB 
a  gweral  doilaL  Ttie  cause  was  tried  before 
a  Bpe<^  judge  on  Febmary  6, 1920;  resoltlng 
In  a  decree  for  plaintiff  and  an  allowance 
of  alimony  bx  gross  of  |2,fi00;  uid  adJndglDg 
that  plaintiff  release  all  her  rights  in  tbe 
real  estate  owned  by  defendant  Defendant 
aiMieals. 

Defendant's  first  oontentlmi  Is  that  the 
court  emA  In  oremiUng  defoidanrs  mo> 
tlon  to  strike  out  all  matter  In  plalntlfTs 
amended  re&y  excepting  that  part  thereof 
ideading  general  denial.  This  brings  us 
face  to  face  with  the  most  Tltal  issue  In  this 
case,  to  wit,  whethw  the  judgment  of  the 
court  in  the  maintenance  suit  In  holding  that 
defoidant  abandoned  plaintUC  Is  res  adjudl- 
cata.  A  solution  of  tUs  question  will  deter- 
mine tMs  appeal. 

R^ative  to  "Matters  In  Issue,"  28  Oyc.  p. 
1302,  the  general  rule  Is  laid  down: 

"A  judgment  is  conduBive,  for  the  purposes 
of  a  second  action,  between  the  same  partiea 
or  their  prirlea^  of  all  faeta,  questions,  or 
claims  iriiich  were  directly  in  issne  and  adjudi- 
cated, whether  the  second  suit  be  upon  the  same 
or  a  different  cause  of  action"— citing  numeroua 
cases. 

[1]  A  question  is  "In  Issne"  in  a  suit  in 
such  a  sense  tliat  the  judgment  will  be  con- 
closlve  thereon  when  an  issue  conoemlng 
It  is  directly  tendered  by  the  pleadings  In 
the  case.  It  Is  evident  that  the  court  tried 
the  instant  case  upon  the  theory  thdt  tbe 
judgment  of  the  circuit  court  In  platntlfFs 
favor  was  admissible  as  evidence  against 
defendant  on  the  question  of  abandonment, 
and  was  res  adjudicata  on  that  point. 

In  Pierce  t.  Pierce,  139  Mo.  App.  loa  dt 
419, 122  S.  W.  1148,  this  court  held : 

"It  is  well-estatiliBhed  law  that  strangers  to  a 
decree  are  not  bound  by  It  Black  on  Judg- 
ments, vol.  2,  g  600.  There  need  not,  however, 
in  all  cases  be  an  identity  of  the  subject-mat- 
ter, identity  of  the  cause  of  action,  and  iden- 
tity of  persons  and  parties  to  the  aoit,  for  it  la 
a  fundamental  rule  th^t  a  former  judgment 
when  offered  aa  evidence  In  «  second  action  be- 
tween the  same  parties  or  their  privies  is  con- 


"From  these  cases  it  is  evident  that  in  this 
jurisdiction  res  adjudicata  may  be  set  up  by  a 
plaintiff  to  prevent  a  defense  being  used  which 
had  been  held  without  merit  in  a  former  pro- 
ceeding. The  Supreme  Conrt  of  the  United 
States  in  New  Orleans  v.  Citizens'  Bank,  167 
n.  S.  371,  recognizes  the  propriety  of  a  plain- 
tiff thus  invoking  the  plea  of  former  adjudica- 
tion in  permitting  a  comi^ainant  In  a  bill  in 
equity  to  set  np,  among  otiier  things,  as  a  part  • 
of  his  cause  of  action,  that  the  fact  of  the  ex- 
emption of  certain  property  from  taxation  *was 
conclusively  determined  by  the  presumption  of  - 
the  thing  adjudged,  resulting  from^  judgments 
previously  rendered  between  the  parties.'" 

# 

Also  In  North  St  Louis  Gymnastic  See.  v. 
Hacerman.  282  Mo.  loc.  dt  702,  135  S.  W. 
45,  tbe  Supreme  Court  spaakJng  through 
Lamm.  J.,  said: 

"If  the  first  adjudication  rises  to  the  mark 
of  res  Judicata  and  the  doctrine  of  res  judicata 
applies  to  the  judgment  we  need  not  consider 
whether  the  dedslon  was  right  or  wrong;  for, 
right  or  wrong,  It  abides  and  must  be  given 
force  and  effect  in  any  case  between  the  same 
parties  where  the  very  thing  adjured  la  again 
in  issue.  «  *  *  The  judi^ent  is  not  conclu- 
sive as  to  matters  only  collaterally  in  question, 
but  when  pleaded  in  bar  or  introduced  aa  evi- 
dence is  conclusive  between  the  itarties  if  the 
same  point  is  directiy  In  issue"— citing  Baum- 
hoff  V.  Railroad,  205  Mo.  loc.  cit  262  et  seq., 
104  S.  W.  5. 

[2]  In  the  case  at  bar  the  parties  are  Iden- 
tl<9U,  the  question  raised,  to  wit,  desertion. 
Is  the  same,  and  the  court  Is  the  same.  Ap- 
plying the  rule  above  stated,  we  bold  tiiat 
res  adjudicata  applies,  and  the  court  com- 
mitted no  error  In  admitting  in  eTldence 
the  pleadings  and  the  findings  of  the  court 
In  the  former  action  for  separate  mainte- 
nance, and  that  the  question  of  abandonment 
had  been  formerly  determined  between  the 
parties  and  Is  res  adjudicata.  The  court 
sitting  as  a  Judge  of  both  tbe  law  and  tbe 
facts,  determined  that  plaintiff  was  tiie  In* 
jured  and  Innocent  party,  and,  as  there  was 
substantial  evidence  Introduced  to  sustain 
tbe  finding,  we  will  not  disturb  the  verdict 

All  other  questions  raised  by  the  parties 
are  determined  In  tbe  ruling  above,  and  need 
not  be  discussed  ber&  There  Is  no  reversible 
error  in  tbe  record. 

The  Judgment  Is  affirmed. 

All  concur. 
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HIODON  V.  MINa   (Nt.  14197.) 

(Kansas  City  Court  of  Appeoli.  Miaaouri. 
Dec.  6t  1921.   Rehearisf  Denied 
Jan.  9^  1922.) 

1.  Appeal  and  error  «»502(5)— Record  held  to 
show  motion  for  aew  trial  was  filed  In  time. 

A  record  Bhowins  that  the  judgmeot  vaa 
rendered  on  the  first  day  of  the  regular  term 
of  the  conrt,  and  that  the  motion  for  new  trial 
was  filed  on  the  next  day,  and  that  when  ft  wn 
filed  the  coart  was  still  In  sessioo,  and  oontai- 
ued  in  aession  after  the  motion  was  overruled, 
sufficiently  shows  that  the  motion  was  filed  at 
the  same  term  the  Judgment  was  rendered. 

2.  Evldenoo  ^o4t^pp«llftto  oourt  ounot  take 
jHdielal  Motloo  of  tlw  ondiin  of  tho  trial  oourt 
torn. 

.The  Court  of  Appeals  cannot  take  ludidal 
notice  of  when  a  term  of  the  trial  court  ends. 

3.  Appeal  and  error  «=»6e2(2)— Reoord  held  to 
prevent  oonatraetlon  that  bill  of  woeptlOM 
was  signed  by  the  dark. 

Where  the  statements  appearing  in  the  rec- 
ord proper,  together  with  the  clerk's  entry  in 
filing  the  bin  of  exceptions,  expreasly  stated 
that  the  bin  when  filed  was  signed  by  the  judge, 
the  derk's  entry  cannot  be  giren  a  construction 
as  meaning  that  the  bUl  of  exceptions  was  sign- 
ed br  the  clerk. 

4.  Appeal  and  error  «=»5B4— Reoord  showing 
what  to  Intended  as  raoord  and  as  bill  of  «- 
ooptlona  Is  snflloleot  - 

A  record  which,  though  inartistlcally  put 
together,  and  unusual  in  form,  makes  it  appar- 
ent what  parts  are  intended  as  the  record  prop- 
er and  what  parts  aa  Oie  UU  of  exceptions,  is 
suffldenb 

5.  Appeal  and  error  •seSOI-^bJeetlon  refer-' 
•noo  wan  not  propor  Mut  be  mndo  In  nraflon 
for  now  trial. 

The  objection  that  the  case  was  not  of  a 
character  which  would  authorize  the  court  to 
appoint  a  referee  under  Rev.  St  1919.  8  1426, 
cannot  be  reviewed  on  writ  of  error  where  no 
complaint  on  that  score  was  made  in  the  mo- 
tion for  new  triaL 

0.  Appeal  and  error  «=s>662(2)— Ohjeotlon  that 
•xoeiitlon  to  referee's  report  were  decided 
toe  bastlly  Imld  not  sustained  by  the  record. 
An  objection  that  the  trial  court  acted  too 
hastily  and  without  proper  consideration  in 
overruling  exceptions  to  the  referee's  report  is 
not  sustained  where  the  bill  of  exceptions  re- 
cites that,  "witii  consent  of  counsel,"  the  court 
took  up  tJie  matter  of  the  exceptions,  and,  after 
hearing  tAe  exceptions,  the  report,  and  the  ar- 
guments of  counsel  for  both  sides,  and  being 
biUy  advised  and  informed,  and  having  given 
the  report  and  the  exceptions  thereto  and 
careful  consideration,  found  them  without  mer- 
it and  overroled  them. 

7.  Af  peal  and  error  «=3l022(2)— In  absenoo  of 
statnte,  referee's  findings,  when  approved, 
have  weight  of  special  verdict. 
In  the  absence  of  a  statutory  provision  au- 
thorising review  of  the  evidence,  the  findings 


of  the  referee,  ai^roved  by  the  trial  court,  have 
the  effect  of  a  special  verdict,  and  are  Undine 
on  appeal  if  supported  Iv  snbntantial  evidmce. 

8.  Appeal  and  errer  «=>987(2)— Statnte  allow- 
Ino  review  of  ovideneo  on  ajtpaal  tfoea  not  al- 
low It  on  writ  of  error. 

Bev.  St  1919, 1 144i  avthorlsinff  review  of 

the  evidence  on  appeal,  does  not  authorize  it  on 
writ  of  error,  and  a  subsequent  amendment  of 
the  statute  (Laws  tSQl,  p.  19S)  to  permit  such 
review  on  writ  of  error  does  not  invests  a  leg- 
islative construction  thnt  the  original  .act  ap- 
plied to  writs  of  erroXf  bat  rather  a  contrary 
coDstmction. 

9.  Appeal  and  error  ^^987(2)  —  Amendment 
aJlowiap  review  of  evidence  on  writ  of  errer 
Is  not  retroaotive. 

The  amendment  of  Rev.  St  1919,  |  1444, 
by  Laws  p.  196,  aathorizing  review  of  the 
evidence  on  writs  of  error  as  well  as  on  appeals, 
cannot  be  given  retroactive  etteetr  and  does  not 
authorise  review  of  audi  evidence  under  writ 
of  error  pending  in  the  i^pellate  court  when  the 
amending  act  took  effect. 

Error  to  Circuit  Courts  Cooper  Oonnty; 
John  G.  Slate,  Judge. 
"Not  to  be  officially  pabushed." 

Action  B.  A.  HIgdra  agalnet  Mary  3. 
Ming,  on  an  account  for  legal  Berricee  aai 
expensea  Jodgment  tot  Oie  plaJntifr,  and 
defendant  brings  »ror.  Motlnt  to  dismiss 
the  writ  of  error  overruled,  and  Judgment 
affirmed. 

A.  U  Shortridge,  W.  D.  Steele,.and  H.  T. 
Williams,  all  of  Sedalia,  for  plaintiff  in 
error. 

Wilkerson  &  Bamett,  of  SedaUa,  for  do- 
f^dant  In  error. 

TRIMBLE,  P.  J.  Error  brought  to  review 
a  Judgment  rendered  In  a  suit  on  account  for 
legal  services,  commissions,  money  advanced, 
and  expenses  paid,  which  account  extended 
over  a  period  of  years,  and  In  which  a  num- 
ber of  credits  and  other  transactions  were 
Involved.  For  convenience  and  brevity  we 
will  denominate  the  parties  aa  th^  were  In 
the  trial  conrt  Plaintiff  is  an  attorney  and 
defendant  was  his  client 

The  case  was  referred  to  Mr.  B.  M.  Embry, 
of  California,  Ma,  who  after  hearing  the 
evidence  on  both  sides,  filed  bis  report  rec- 
ommending a  Judgment  In  plalntifTs  favor 
for  $2,154.26,  slightly  over  half  of  what  was 
sued  for.  Defendant  filed  exertions  to  the 
referee's  report,  which  exceptions  were  over- 
ruled, and  judgment  ^was  rendered  on  said 
report  for  the  above  amount  Thereupon  de- 
fendant took  an  appeal  to  this  court,  but  the 
appeal  was  dismissed.  See  Higdon  v.  hUng, 
226  S.  W.  667.  Thereafter,  defendant  brooght 
the  Judgment  here  for  review  on  writ 
of  error.  Plaintiff  filed  a  motion  to  dismiss, 
whldi  was  taken  with  the  case  at  the  time 
of  Its  submission.    We  have  carefully  ex- 
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amlned  the  modon  and  the  record  It  attacks, 
bnt  antertaln  the  view  that  the  record  l9 
not  30  oi>en  to  attack  as  to  justify  a  dis- 
missal. 

[1 ,  2]  One  ol^ectlon  says  the  record  proper 
fails  to  state  that  the  motion  for  new  trial 
was  filed  at  the  same  term  the  Judgment 
was  roidered.  We  think  the  record  proper 
discloses  ^ough  to  show  that  It  was  filed 
at  that  term.  Said  record  shows  tbat  the 
Judgment  was  rendered  on  the  first  day  of 
the  regular  May  term,  1920,  of  the  Cooper 
drcnlt  court,  It  being  the  17th  day  of  May, 
1920;  that  on  the  next  day.  May  18,  1020, 
tbe  motion  for  new  trial  was -filed;  and  the 
record  discloses  that  when  the  motion  was 
filed  court  was  still  In  session,  and  continued 
In  session  after  the  motion  was  overruled. 
It  Is  true  we  cannot  take  judicial  notice 
of  when  a  term  ends,  but,  under  the  circum- 
stances indicated  above,  there  Is  enough  to 
show  that  tbe  motion  was  filed  within  the 
time  allowed  by  statute,  and  at  the  same 
term  the  judgment  was  rendered. 

Likewise,  taking  tbe  statements  In  the 
record  proper  along  with  ttie  record  entries 
and  pleadings  set  oat,  we  cnnnot  agree  with 
the  contention  that  the  record  proper  shows 
no  petition  nor  answer  filed  nor  judgment 
T«idwed.  Nor  do  we  ttilnk  the  record  fiitls 
to  diow  that  aceptlons  to  the  referee's  re- 
port were  filed  and  orermled.  So  also  wttA 
regard  to  the  filing  oC  the  bill  ot  exertions. 

(SI  Taking  the  statements  appearing  in 
the  record  proper,  blether  with  the  entry 
made  by  the  dertc  in  filing  the  bill  of  excep- 
tions, In  vacatkm,  it  is  manttest— In  fact 
it  is  apreealy  so  stated— tbat  tbe  Mil  whm 
filed  was  signed  by  the  judge,  so  that  we 
would  be  wholly  unwarranted  in  Intetpret- 
Ing  said  Gink's  entry  as  meaning  that  the 
bin  of  exceptions  was  signed  by  the  clerk 
instead  of  by  the  Judge. 

[4]  Neither  do  we  find  tbe  record  In  such 
shape  as  to  wholly  commingle  matters  of 
record  proper  with  matters  of  exception,  so 
as  to  Justify  a  dismissal  upon  that  ground. 
Tbe  record  Is  rather  inartistlcally  put  to- 
gether, and  Is  In  a  somewhat  unusual  form, 
but  It  Is  plainly  apparent  what  is  meant  for 
each.  Hence  the  motion  to  dismiss  will  be 
avermled. 

[6]  Defmdant  urges  tbat  the  case  was  not 
of  that  character  whicb  would  authorize  tbe 
court  to  appoint  a  referee  under  section 
1426,  Ri.  S.  1919.  But  no  complaint  on  this 
score  was  made  In  the  motion  for  new  trial; 
bence  the  judgment  Is  not  open  to  us  for 
review  on  that  point  Olover  Sherman 
Mill,  etc..  Oo.,  19i  S.  W.  743,  and  cases  dted ; 
8  C.  J.  975. 

[8]  It  Is  next  urged  that  the  court  passed 
tipon  and  OTermled  the  exertions  to  tbe 
referee's  report  too  hastily  .  and  without 
proper  consideration.  Usually,  It  is  the 
"law's  delay"  that  is  complained  oi,  but  in 
2S6S.Wr-25 


this  instance  the  complaint  Is  that  there 
was  not  sufficient  d^ay.  However,  we  can- 
not say,  as  a  matter  of  law,  that  the  court 
did  not  properly  consider  the  referee's  re- 
port Besides,  defendant's  bUl  of  exceptions 
recites  that— 

"By  and  with  the  consent  of  counsel,  the 
court  took  up  tiie  matter  of  the  written  excep- 
tions •  •  •  to  the  report  of  the  referee, 
•  •  •  and  after  hearing  •  •  •  the  excep- 
tions •  •  •  and  the  report  •  *  •  and 
the  argument  of  counsel  for  botii  plaintiff  and 
defendant,  •  •  •  the  court  being  now  fully 
advised  and  informed,  •  •  •  and  having  given 
said  referee's  report  and  said  written  exceptions 
thereto  fall  and  careful  consideration,  the  court 
doth  find  that  said  exceptions  •  *  *  are 
without  merit  end  said  written  exceptions  are 
.therefore  OTsrruled,"  etc. 

In  addition  to  thl^  no  exceptions  were 
taken  or  saved  to  the  conrf  8  omslderlng  the 
report  and  acting  upon  It  at  the  time  it  did, 
but  only  to  the  orermllng  of  the  exceptions, 
and  in  falling  to  sustain  the  same,  and  In 
refaslng  to  order  a  new  retemce.  On  top 
of  all  this  we  note  that  no  complaint  is 
made  ia  the  motion  for  new  trial  tbat  the 
court  failed  to  give  the  report  due  con- 
sfderatlOD,  or  that  It  was  passed  upon  too 
hastily. 

Finally,  we  are  asked  to  review  Qie  evf- 
dence  and  say  that  the  finding  of  tbe 
referee  and  the  judgment  rendered  therein 
Is  against  the  weight  of  tbe  evidence.  No 
contention  Is  made  that  the  report  is  with- 
out substantial  evidence  to  soppOTt  it  In- 
deed, we  have  examined  the  record  and  find 
It  has  ample  evidentiary  support  Bat  it 
Is  claimed  that  under  section  1444,  R.  S. 
1019  (and  ef^eially  In  view  of  the  amend- 
ment to  said  section  found  In  Laws  1921 
[Regular  Sessloii]  p.  195,  makli^  said  section 
apply  to  writs  of  error  as  well  as  to  appeals), 
It  is  our  duty  to  "review  the  evldMice"  and 
give  judgment  conformable  to  law  on  the 
evidence  as  we  find  it  It  may  be  well  to 
obsore  here  tbat  even  if  we  had  the  power 
to  review  the  evidence  we  would  be  loth  to 
disagree  with  the  trier  of  the  facts,  since 
the  evidence  was  In  such  shape  that  the 
defeat  of  plaintiff's  case  would  depend  prac- 
tically on  defendant's  oral  testimony  unsup- 
ported by  documentary  evidence  which  she 
claimed  to  have,  but  which  she  failed*  to 
produce  though  twice  reaoested  by  the  ref- 
eree to  do  so. 

[7]  However,  we  are  without  power  In  this 
case  to  review  tbe  evid^ce.  Aside  from  the 
authority  given  by  the  above-mentioned  stat- 
ute with  its  amendment,  it  Is  well  settled 
that,  in  such  a  case  as  this,  the  findings  ot 
the  referee,  approved  by  the  court  have  the 
force  and  effect  of  a  qiedal  verdict,  and 
are  binding  on  appeal  If  supported  by  sub- 
stantial evidence.  Christopher,  etc.,  Foundry 
Ca  T.  Steininger,  etc,  Oa,  200  Ma  Am».  83, 
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205  S.  W.  278;  City  of  St.  Louis  v.  Parker 
Washington  Co.,  271  Mo.  229,  241,  196  S.  W. 
767.  Does  tbe  original  statnte,  or  an  amend- 
ed, affect  or  goTem  this  case? 

[I]  The  Jtidginent  was  rendered  May  17, 
1920.  At  that  time  section  1444,  unamended, 
was  In  force,  but  It  then  applied  only  to 
cases  on  appeal.  There  is  a  distinction  be- 
tween a  writ  of  error  and  an  appeal.  Kxoe- 
ger  T.  Dash,  S2  Mo.  App.  832.  The  fact  that 
the  statute  gave  appellate  courts  the  right 
to  review  certain  matters  on  a[^)eal  does 
not  authorize  ns  to  interpret  it  as  meaning 
to  also  Include  writs  of  error.  Padgett  v. 
Smith,  205  Mo.  122,  103  S.  W.  942.  So,  far 
from  the  amendment  showing  that  writs  of 
error  were  within  tbe  q;>irit  and  meaning  of 
the  statute  before  tliat,  it  would  rather  in? 
dicate  that  the  Legislature,  by  making  the 
amendment,  recognized  that  it  theretofore 
had  not  Intended  to  give  the  right  to  review 
the  evidence  in  cases  of  reference  broo^t  up 
on  writ  of  error,  but  now  concluded  to  do  so. 

[t]  The  amendment  adding  "writs  of  er- 
ror" was  not  passed  until  March  29.  1921. 
At  that  time  the  case  on  writ  of  error  was 
pending  In  this  court  The  statute  can  be 
given  no  retroactive  elTect  Christine  v. 
Luyties  (Sup.)  217  S.  W.  00,  58;  UniTersal 
Const.  Co.  V.  Cit7  of  St  I^ls  (SupJ  223 
S.  W.  931.  935. 

The  Judgment  la  affirmed. 

All  concur. 


STATE  ex  reJ.  ANGOLD  v.  UTZ,  Circuit 
Judges  (No.  14082.) 

(Eanaai  City  Gonrt  of  Appeals.  lOssonrl, 
Jan.  9, 1922.) 

1.  Divorce  «=>20l— Court  held  to  have  Jurisdic- 
tion of  motion  for  temporary  alimony  before 
rotani  term,  wharo  deronilant  eatoreii  appoar- 
aaoe. 

Under  Ber.  St  1919.  1 1182,  providing  that 
suits  may  bo  iDStitated  by  the  filing  of  a  proper 
petition  and  th«  voluntary  q;>pearance  of  the 
adverse  party,  where  the  husband  Sled  a  suit 
for  divorce,  and  the  wife  entered  her  appear- 
ance and  filed  ber  answer  and  cross-bill,  and 
took  the  husband's  deposition,  the  court  bad 
jurisdiction  of  the  partiea,  and  it  was  error  to 
hold  that  the  court  had  no  jurisdiction  of  a  mo- 
tion for  tempteary  alimony  prior  to  the  retam 
tem  of  Qie  summons. 

2.  Action  ^=364— Not  eommenoed  by  llling  peti- 
tion, without  servloe  of  snmmons  or  volantary 
appearanee. 

The  filing  of  a  petition,  without  service  of 
summons  or  volantary  appearanee  of  tiie  ad- 
verse party,  does  not  confer  jurisdiction. 

3.  Appearaao*  «»20  —  Waives  want  of  sam- 

mons. 

Entry  of  appearance  and  filing  of  a  plea  to 
the  merits  waives  the  objection  that  no  snm- 
mons was  issued. 


4.  DIvoroe  9=»2I4 (4)— Refusal  to  Iwar  mtton 
for  temporary  allmoiy  prior  to  ntm  term 
Bot  Justlfled  by  rale  of  court. 
Where  a  wife  entered  her  i^tpearanee  in 
ber  husband's  divorce  suit,  so  tb«t  the  court 
bad  jozisdietion  of  the  parties,  die  retnoal  to 
bear  a  motion  for  temporary  alimony  prior  to 
the  return  term  was  not  justified  by  a  rule  ctf 
court  not  to  hear  such  motions  prior  to  the 
return  term,  as,  under  Rev.  St  1919,  |  2619, 
rulea  of  court  in  contravention  of  any  l^al 
rights  of  the  liUganta  are  inoperative. 

Original  application  by  the  State,  on  the 
relation  of  Mary  A.  Angold,  for  a  writ  of 
mandamus  against  William  B.  Utz,  Judge  of 
Division  No.  3  of  the  Circuit  Court  of 
Budianan  County.  Peremptory  writ  grantfid. 

Mytton  ft  Fnrklnsw  and  Sam  Wilcox,  all 
of  St  Jose^,  for  relator. 

Eastln  &  McNeely,  o£  St  Josei^  for  de- 
fendant 

ARNOLD,  J.  On  July  8,  1921,  during  the 
Hay  term  of  the  circuit  court  of  Buchanan 
county,  Samuel  Angold,  husband  of  plaintiff, 
filed  bis  suit  for  divorce  against  his  wife,  re- 
lator fao^in.  In  division  No.  3  of  said  court 
of  which  division  defendant  is  ami  was  the 
judge,  upon  which  a  summons  was  Issued. 
On  July  9,  1921.  during  said  term  of  said 
court  relator  entered  her  aK>earance  in  said 
suit,  and  filed  her  answer  and  crosa-blU.  and 
a  motion  for  temporary  alimony  for  the  sup- 
port of  herself  and  dilldren  and  for  suit 
money.  July  16,  Samuel  Angold,  plaintiff  In 
said  suit,  appeared  in  response  to  a  notice 
and  Bubpcena  and  gave  his  deposition  therein, 
being  represented  by  counsel  in  his  behalf. 
August  21,  and  on  due  notice  to  said  Samuel 
Angold,  relator  presented  ber  said  motion  for 
temporary  allmwy,  theretitfore  filed,  to  the 
defendant  herein  as  judge  of  said  court  while 
aaid  court  was  in  session,  during  the  May 
term,  1921.  thereof,  requesUng  hira  to  pass 
thereon. 

Defendant  herein  refused  to  pass  npon  said 
motion,  and  stated  as  a  reason  for  such  re- 
fusal that  the  court  had  no  jnrfsdlctlin  to 
pass  on  same  iirior  to  the  return  term  of  the 
snmnums  inned  in  said  case^  and,  further, 
that  to  do  so  would  be  In  violation  of  a  rate 
of  the  three  judges  of  the  circuit  court  of 
Buchanan  county  that  such  motions  would 
not  be  heard  priw  to  the  retont  term,  ex- 
cept by  agreonait  nureafter  relator  pre- 
sented her  api^icatlon  for  an  alternative  writ 
of  mandamna,  whldi  said  writ  waa  gnnted 
by  this  court,  and  to  whli^  defendant  has 
ffled  his  retnrn,  setting  up  the  facts  as  above 
stated,  to  which  return  relator  has  filed  her 
demurrer  on  the  ground  that  said  return  does 
not  state  facts  aufllclent  to  coiwtitute  a  de- 
fense to  relator's  cause  of  action,  and  a^ug 
that  said  writ  be  made  peremptcwy. 
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[1-S]  In  support  of  said  dnnurrer  relator 
Urges  that  wben  plaintiff  filed  his  suit  tor 
divorce,  and  the  def^dant  therein  entered 
her  appearance,  the  conrt  bad  full  Jurisdic- 
tion of  tbe  parties,  plaintiff  and  defendant 
This  position  la  well  taken.  Section  1182, 
R.  S.  1919  (R.  S.  1009,  |  1756),  provides  that 
suits  may  be  Instituted  In  courts  of  record, 
except  as  otherwise  provided  by  statute, 
first,  by  filing  a  pr<^er  petttton  and  by  the 
voluntary  appearance  of  the  adverse  party 
thereto.  The  filing  of  a  petition  without  serv- 
ice of  summons  or  voluntary  appearance  of 
adverse  party  does  not  confer  jurisdiction. 
Henry  v.  Gibson,  55  Mo.  570.  And  entry  of 
appearance  and  filing  of  a  plea  to  merits 
waives  objection  that  no  sommons  was  Issued. 
Bosh  T.  Block  ft  Titus,  193  Mo.  App.  701, 187 
S.  W.  ISS. 

'TChe  ODut  acquires  jnriadietion  of  pliintlff 
in  an  action  when  he  vohmtarily  comes  Into 
conrt  and  invokes  the  exercise  of  its  powers 
and  its  assistance  to  compel  defendant  to  render 
him  bis  rights  under  the  law;  and  it  has  been 
held  that  there  is  a  suit  pending  lor  the  purpose 
of  giving  tbe  court  jurisdiction  of  the  parties 
and  subject-matter,  where  all  th.e  parties  ap- 
pear as  plaintiifs  as  well  as  when  they  appear 
as  parties  plaintiff  and  defendant."  15  C.  3. 
7S6;  Blagge  v.  Sliaw  (Tex.  Civ.  App.)  41  8.  W. 
766.  "Where  a  defendant  has  properlr  been 
served  with  process,  the  court  has  Jnrisdictkm 
of  bis  person."   15  C.  J.  79a 

The  law  of  this  state  applicable  to  the 
facts  presented  In  the  case  at  bar  Is  well 
settled.  In  Davison  v.  Hough,  165  Mo.  loc. 
cit  672.  578,  65  S.  W.  loc  dt  7S1,  782,  It  Is 
said: 

l^e  Jurisdiction  of  a  court,  in  a  case  like 
the  one  in  question,  depends  upon  two  condi- 
titma:  First,  the  subject-matter  of  the  suit 
nmst  be  such  that  the  conrt  can  lawfully  pass 
upon  it;  second,  the  parties  must  be  before  the 
conrt  either  by  force  of  its  process  or  by  tbeir 
voluntary  appearance.  As  to  the  subject-mat- 
ter, consent  cannot  affect  the  jurisdiction,  but 
as  to  parties,  it  can.  If  the  law  does  not  con- 
fer on  tbe  court  Jurisdiction  of  the  subject, 
ctrasent  of  parties  cannot  confer  it.  But  par- 
ties whom  th*  court  has  not  reached  or  even 
can  not  reach  by  Its  process,  may  come  in  vol- 
untaiUy  and  confer  Jurisdictiou  of  their  per- 
sons on  the  court  17  Am.  &  Bug.  Ency.  of 
Iaw  (2d  Ed.)  1058,  1059.  Without  voluntary 
appearance  the  court  cannot  acquire  jurisdic- 
tion of  tlie  person  of  the  defendant  until  its 
process  has  been  duly  served  and  until  the  re- 
turn day  of  the 'writ  has  arrived.  *  *  *  As 
tlie  defendants  might  hare  come  voluntarily 
without  process^  so  they  could  coma  before  the 
day  required  by  the  summons,  and  when  th^ 


came  and  entered  their  appearance  there  was 
nothing  wanting  to  give  tbe  court  fnli  Jurisdic- 
tion." 

The  principle  of  law  declared  In  the  above 
citation  repeatedly  lias  been  upheld  In  this 
state  and  so  far  as  we  have  been  able  to  as- 
certain there  has  been  no  ruling  adverse 
tbereto.  In  re  Tord,  157  Mo.  App.  141,  137 
S.  W.  32,  the  court  held,  la  ^ect,  that  where 
a  probate  court  Is  wltliout  Jurisdiction  of  the 
subject-matter  the  appearance  of  the  parties 
cannot  confer  Jurlsdtctlai,  but  where  there 
is  Jurisdiction  of  the  subject-matter  tbe  ap- 
pearance of  the  party,  whedm  ;^perly  sum- 
moned or  not  anmmoued  at  all,  wUl  glTe  the 
court  full  authority  to  determine  the  cause. 

The  facts  In  tbe  case  at  bar  wooid  aenu  to 
place  it  fully  and  falrl;  within  the  rules 
above  mundated.  Tbe  defendant  (relator 
herein)  altered  her  appearance  and  filed  ber 
answer  and  croe»-biIl  on  July  9.  1921,  and  on 
due  notice  t^rm^  took  pLalntifT's  depoaitloti. 
both  parties  bebig  represented  by  counsel 
thereat.  There  can  be  no  question  but  that 
the  court  had  full  Jurisdiction  of  the  parties. 
We  therefore  rule  against  defendant  her^ 
on  the  first  contention  In  his  return,  viz.,  that 
the  court  was  without  jurisdiction  to  hear 
said  motion  at  the  time  of  the  presentation 
thereof. 

[4]  The  second  contention  of  defendant  In 
said  return,  to  the  effect  that  to  hear  and 
determine  said  motion  at  the  time  of  its  pres- 
entation would  be  a  "violation  of  a  rule  of 
said  circuit  court  of  Buchanan  couuty, 
adopted  en  banc,  not  to  hear  motions  for 
temporary  alimony  and  suit  money  prior  to 
the  return  term,  except  by  agreement,  which 
said  rule  was  made  and  adc^ted  by  said 
court  prior  to  the  date  of  filing  and  presenta- 
tion of  said  motion  aa  aforesaid,"  also  is 
ruled  against  defendant.  Rules  of  the  court 
are  permissible,  when  directed  to  the  ex- 
peditious conduct  of  the  business  of  the 
court;  but,  when  such  rules  are  In  contra- 
yentlon  of  any  legal  rights  of  litigants,  they 
are,  and  should  be  inoperative.  Section 
2619,  R.  S.  1919  (R.  S.  1909.  §  4152). 

It  follows  that  the  court  had  jurisdiction 
to  hear  and  pass  upon  the  wife's  motion  for 
alimony,  notwithstanding  the  fact  that  the 
return  day  In  the  summons  on  the  petition 
had  not  yet  arrived.  Consequently  relator  is 
entitled  to  the  Issuance  of  our  peremptory 
writ  of  mandamus  herein,  commanding  the 
trial  conrt  to  dispose  of  the  wife's  motion 
for  alimony  pendente  lite<  It  is  so  ordered. 

All  c(nicur. 
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SWAIN  V.  EVERMAN  et  at.  (No.  14203.) 

(Kaniu  City  Court  of  Appeals.  MlBioarL 
Jan^  9,  1922.) 

Justice*  of  the  peace  «=9l9l(l)— Surety  not 
liable  on  appeal  bond  made  to  state  as  obligee. 

On  an  appeal  from  a  justice  of  the  peace, 
vhere  the  appeal  bond  was  made  to  the  state 
of  Missouri  as  obligee,  and  not  to  the  adverse 
party,  as  provided  bj  Sev.  St.  1919,  |  28^  the 
■nretj  cumot  be  lield  liaMe  on  the  bond. 

Appeal  from  (^rcoit  Ooart,  Z>aTleai  Coun- 
ty; Arch  B.  Davis,  Judge. 
"Not  to  be  offlctally  published." 

Action  by  B.  L.  Swain  against  John  W. 
Overman  and  Forest  Everman.  From  a 
judgment  for  plaintiff  before  a  justice  of  the 
peace,  defendants  gave  an  appeal  bond,  sign- 
ed by  themselves,  as  princiiwl,  and  Daisy  D. 
Patterson,  as  surety,  and  appealed.  Prom 
a  judgment  In  Che  circnlt  court  against  de> 
f  endants  and  Daisy  D.  Patterson  on  the  ap- 
peal bcmd,  Daisy  D.  Patterson  fl^eala.  Be- 
veraed  and  remanded. 

Nat  6.  Crozen,  of  Gallatin,  for  appellant 
J.  A.  Selby,  of  Galladn,  for  respondent 

TRIMBLE,  P.  J.  Plaintiff,  Swain,  brought 
suit  in  a  justice  court  against  John  W.  Ever- 
man and  Forest  Everman  and  recovered 
judgment  therein.  The  defendants  took  an 
appeal  to  the  circuit  court,  giving  on  said 
appeal  a  bond  signed  by  themselves,  as  prin- 
cipals, with  Daisy  D.  Patterson  as  surety 
thereon.  In  the  circuit  court  judgment  was 
rendered  against  defendants  and  Daisy  D. 
Patterson  on  their  appeal  bond.  From  this 
Judgment  said  surety  has  appealed. 

The  bond  was  made  to  "the  state  of  Mis- 
souri" aa  obligee,  and  not  to  plaintiff,  "the 
adverse  party,"  as  provided  by  section  2891, 
R.  S.  1919.  This  rendered  the  bond  fatally 
defective,  es[>eclally  as  to  a  surety,  since 
the  latter's  rights  are  strlctlssiml  juris.  4 
C.  J.  1258;  Price  v.  Halaed,  3  Mo.  461;  Smith 
V.  Keenan,  14  Mo.  372;  Rothman  Distilling 
Co.  V.  Kermis,  79  Mo.  App.  Ill;  State  ex 
rel.  V.  Garnett  Mining  Co.,  169  Mo.  App.  79, 
154  S.  W.  168;  State  ei  rel.  v.  Hammond, 
92  Mo.  App.  231 ;  'Miller  v.  Stewart  9  Wheat 
680,  6  L.  Ed.  189;  Ovington  v.  Smith,  78  111. 
250;  American  Trust  Co.  v.  Louderback,  220 
Pa.  197,  69  Att  673,  16  L.  R.  A.  (N.  S.)  ^75; 
Western,  etc.,  Ins.  Co.  v.  Clinton,  66  N.  Y. 
326. 

The  respondent  concedes  that  on  the  face 
of  the  record  the  surety  is  entitled  to  a  rever- 
sal of  judgment  so  far  as  she  is  concerned, 
but  asks  that  tlie  case  be  remanded  so  that 
plaintiff  may  hare  an  opportunity  to  take 
such  further  action  as  he  may  find  to  t>e 
proper  and  advisable.  We  have  concluded 
to  do  this,  but  in  so  doing  we  must  not  be 
deemed  to  be  ImpUedly  holding  that  plaintiff 


has  any  course  or  rauedy  wliljfh  Iw  can 
pursue.  Whether  be  has  or  not  is  not  now 
before  na,  and  we  do  not  pa«  upon  that  ei- 
ther way. 

The  motion  to  strike  oat  respondent's 
statement  and  request  Is  oremiled.  The 
judgment  Is  rerersed.  and  tbe  caaa  Is  re- 
manded to  the  drcntt  oonrt 

All  concur. 


BLOOMCAMP  V.  MISSOURI  PAO.  R.  CO. 
(NOl  14187.) 

(Kansas  (Sty  Court  of  ^peala,  HlaaoorL 
Jan.  9.  1922.) 

1.  Death  «=>l4(l)-Railroad  suable  for  doatk 
by  failure  to  give  statutory  signals. 

A  railroad  may  be  saed  for  death  mider 
Rev.  St.  1919.  8  4217,  though  the  death  was 
caused  by  the  railroad's  failure  to  give  the 
signals  required  by  section  9948,  notwithstand- 
ing sneb  section  provides  a  penalfy  for  Its  vio- 
lation. 

2.  Courts  «339i(|}— Court  of  Appeals  requir- 
ed to  follow  Supreme  Coart'i  ooastruotloR  of 
statat« 

Tbe  Court  of  Appeals  Is  boond  by  consti- 
tntional  mandate  to  follow  the  Aiprane  Gonrf s 
construction  of  a  statute. 

3.  Death  «S352— Jury  may  eonsldor  aggravat- 
ing eiroumstances,  though  not  pleaded. 

In  action  for  death  under  Bev.  St  1919,  8 
4217,  providing  a  penalty  of  not  less  than 
$2,000  nor  more  than  $10,000,  in  the  discre- 
tion of  the  jury,  iDstmction  charging  jury  to 
consider  aggravating  or  mitigating  drcumstanc- 
es,  if  any,  attending  defendant's  negligence, 
ketd  proper,  notvrltbstanffing  failure  of  peti- 
tion to  plead  aggravating  circumstances. 

4.  Conrta  «s>gi(I)— Court  of  Appeals  wfil  fel- 
low Suprenie  Court  in  bano  In  preference  to 
division. 

The  Court  of  Appeals  will  follow  tbe  S\i- 
preme  Court  In  banc  in  preference  to  a  divi- 
sion thereoL 

5.  Appeal  and  error  ^3>1067— Refueal  of  In- 
struction harmlflss.  In  view  ef  negilgenoe 
oharged. 

In  action  under  Rev.  St  1919,  I  4217, 
against  railroad  for  death  of  occupant  of  au- 
tomobile struck  by  train  at  crossing,  in  which 
tbe  negligence  charged  was  the  failure  to 
give  the  signals  required  by  section  9948  and 
the  operation  of  the  train  over.the  crossing  at 
a  high  rate  of  speed,  refusal  of  instruction 
that  it  was  not  negHgence  to  ran  train  over 
crosdng  at  hl^  rate  of  speed  held  harmless. 

6.  Death  ^»9(K-Runnlna  train  at  high  speed 
wlthont  statatory  signals  dmanistaeoe  ag- 
gravating damages  for  death  at  orosslng. 

In  action,  under  BeV.  St.  1919.  |  4217,  for 
death  of  occupant  of  aotomobllei  struck  by 
train  at  crossing,  in  which  tbe  negligence  charg- 
ed was  the  failure  to  give  the  signals  required 
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r>j  aeetifm  9943,  the  tact  that  the  train  ap- 
p reached  the  eroaslng  Doiselessl;  at  the  rate  of 
75  milefe  an  hour,  without  ^viag  the  statutory 
signals,  could  be  considered  by  the  jury  in 
awarding  damages  as  an  aggravatiiig  drcum- 
rtanca,  notwittutandiiig  absence  of  statutory 
proviifoa  W*n**^"g  the  rate  of  speed -of  trains 
^pproaebing  eoantry  crosslnga. 

7.  Oaatb  4c»9l— Penalty  not  iMaaMi  by  r*> 
eavary  far  teatli  of  others. 

In  an  action  against  a  raOroad  company  for 
an  antomoblle  passenger's  death,  nnder  Bev.  SL 
1919,  I  4217,  proTiding  for  a  penalty  of  from 
$2,000  to  $10,000,  in  the  discretion  of  the  Jury, 
tor  erary  penon  killed,  the  Jury  cannot  award 
an  amount  leas  than  92,000,  though  the  com- 
pany had  been  required  to  pay  for  death  of 
other  persons  in  same  collision. 

t.  Death  «=>97— Jary  ouy  aat  awari  loaa  Ihaa 
nlnlmam  paaaity. 

Under  Ect.  St  1919,  |  4217.  providing  for 
penalty  of  from  $2,000  to  $10,000,  in  the  dis- 
cretion of  the  jury,  for  wrongful  death,  the 
jury  may  not,  in  its  discretion,  award  less  tiian 
f2,000,  where  death  was  wrongful,  but  must 
exerdse  such  discretion  in  fixing  the  amount 
between  ^,000  and  $10,000. 

9.  Appeal  and  arror  «s>10Sl  (2)— Admission  of 
svidaaea  heU  harmleaa,  la  vlaw  of  othor  un- 
dlspntarf  aviden'oa. 

In  action  against  railroad  for  death  of  oc- 
cupant of  antomoUle,  struck  by  train  at  cross- 
h)g,  in  which  it  was  claimed  that  the  train  ap- 
proached the  crossing  noiselessly,  without 
working  steam,  end  without  signaling  its  ap- 
proach, admission  of  testimony  as  to  noise 
made  by  train  in  approaching  the  crossing  some 
days  subsequent  to  the  colliaion,  without  a 
iboTring  that  the  weather  and  wind  conditions 
were  the  same  as  on  day  of  collision,  held 
harmless,  in  riew  of  uncontradicted  evidence 
that  train  was  not  heard  on  day  of  accident. 

10.  Appeal  and  error  «=»30l— Mattera  not  re- 
ferred to  In  motion  for  now  trial  not  ravlaw- 
Bd  on  appsal. 

Action  of  court  in  making  prejudicial  re- 
marks, and  in  allowing  counsel  to  make  prej- 
ndioal  remarks,  during  the  trial,  will  not  be 
reviewed  on  appeal,  where  not  referred  to  in 
th«  motion  for  new  trial. 

Appeal  from  Circuit  Oouit,  Fettis  Ooonty; 
H.  B.  Staaln,  Judge. 

Action  by  Louis  Bloomcamp.  administrator 
of  the  estate  of  Sophia  Zlmmerachled,  de- 
ceased, against  the  Missouri  Padflc  Railroad 
Company.  Judgment  fOr  plalntlfl,  and  de- 
fendant api>ea]tt  Affirmed. 

James  F.  Green,  of  St  Louis,  W.  D.  Steele, 
of  Sedalia,  and  O.  D.  Corum,  of  St  Louis, 
for  appellant. 

Uontgomery  ft  Backer,  o£  Sedalia,  for  re- 
spoDdoit 

BLAND,  J.  This  la  an  action  for  wrong- 
tsl  death.  .Plalntffl  recovered  a  verdict  and 


Judgment  In  tlie  earn  oC  98,000^  md  'detend- 

ant  has  api>ealed. 

The  suit  Is  brought  by  tlie  administrator 
of  Sophia  Zlmmerachled,  who  was  killed  at 
defendant's  railroad  crossing,  a  abort  distance 
from  Otterville,  In  Cooper  county.  Mo.,  on 
the  9th  day  of  January,  1921.  She  was  rid- 
ing In  the  rear  seat  of  an  automoUle  being' 
driven  by  ber  broUier.  One  of  defotdant's 
trains,  running  at  the  rate  of  75  miles  per 
hODlk  struck  tbe  antomoblle  at  the  crossing, 
killing  the  three  occupants  of  the  car.  The 
negligence  relied  upon  tn  the  petition  was 
tile  failure  to  give  the  statutory  signal,  as 
[wovlded  in  section  994S,  R.  8.  1919.  There 
was-  ample  evldoice  to  show  that  neither  tbe 
bell  nor  tiie  whistie  were  sounded. 

[1,2]  Defendant's  first  pofait  is  that  the  re- 
covery  is  under  section  9943,  R.  8.  1919,  and 
as  that  section  provides  for  a  penalty  of 
$20  for  Its  violation,  to  be  sued  for  by  tiie 
prosecuting  attorney,  tbe  penalty  provided 
by  section  4217,  R.  S.  1919,  may  not  be  re^ 
covered,  but  only  tbe  penalty  provided  for 
in  section  9943.  Th&  case  la  broui^t  under 
section  4217  and  the  failure  to  do  the  things 
required  by  section  9943  constitutes  in^ely 
the  basis  for  tbe  negligence  of  tbe  defradant, 
which  must  be  shown  under  section  4217  be- 
fore the  penalty  therein  provided  may  be  re- 
covered. This  point  Is  not  new,  but  tbe  law 
was  long  ago  settied  by  the  Supreme  Court 
against  the  contention  of  the  defendant. 
Crumpley  v.  Hannibal  &  Bt.  J.  Ry.  Co.,  98 
Mo.  34,  11  S.  W.  244;  Kenney  v.  Hannibal 
ft  St  J.  Ry.  Co..  105  Mo.  270,  291,  16  8. 
W.  988, 16  8.  W.  837.  We  cannot  with  profit 
review  the  reasoning  by  which  tbe  Supreme 
Court  reached  its  conclusion  in  reference  to 
this  matter  as  we  are  b(vind  by  constitottonal 
mandate  to  follow  that  court.  The  cases 
cited  were  decided  at  the  time  the  statute 
provided  for  a  penalty  of  $5,000,  bat  the 
statute  has  since  been  i^anged,  so  as  to  pro* 
vide  a  penalty  of  not  less  than  ^,000  nor 
more  than  $10,000,  in  the  discretion  of  the 
jury.  Since  the  change  in  the  statute  there 
has  been  doubt  as  to  whether  tbe  amount 
between  $2,000  and  $10,000  la  to  be  assessed 
as  a  penalty  or  as  compensatory  damages. 
However,  prior  to  tbe  amendment  there  waa 
no  question  but  that  the  $5,000  to  be  re- 
covered waa  strictly  a  penalty,  and  the  8u- 
prone  Court,  in  the  case  of  (irler  v.  K.  O., 
G.  O.  ft  St  J.  Ry.  Co.,  228  S.  W.  545,  made 
certain  the  controversy  moitioned  by  decid- 
ing tbat  the  whole  recovery  provided  for  was 
penal,  and  no  part  of  It  compensatory  dam- 
ages. 

[3]  It  Is  Insisted  tbat  the  court  erred  In 
giving  tbe  following  .Instruction  on  behalf 
of  plaintiff: 

"The  court  instructs  you,  the  jury,  that  H 
you  find  for  the  plaintiff,  you  should  find  for  a 
sum  of  not  lees  then  $2,000  and  not  more  than 
$10,000  fn  the  discretion  of  the  jury,  and  in 
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determining  the  tmoont.  If  any,  whldi  70a  will 
^ward  the  plaintiff,  70a  may  take  into  consid- 
eration the  facta  conatitntbis  the  nefUcMce, 
if  an7,  on  the  part  of  the  defendant  causing  the 
death  of  the  aaid  Sophia  Zimmerschied,  In- 
cluding the  aggravating  or  mitigating  circam- 
ataocea,  if  any,  attending  audi  negligence  as 
is  shown  by  the  eridenee." 

It  is  said  that  this  inatiuction  is  erroneous, 
for  the  reason  that  the  petition  does  not 
plead,  nor  is  thnre  anj  proof  of,  aggra^^giUng 
circumstances.  This  instruction  la  substan- 
tiall7  the  same  as  the  one  given  In  the  case 
of  Grler  v.  K.  O.,  0.  C.  &  St  J.  Ry.  Co., 
supra.  In  that  case  there  was  no  plea  of 
a^raratlng  circumstances,  and  the  Instruc- 
tion complained  of  in  tills  case  Is  substantial- 
ly the  same  as  the  one  given  in  that  case.  In 
the  Grier  Case  there  was  no  evidence  of 
pecuniary  loss,  but  there  was  evidence  of 
aggravating  circumstances.  The  court  In 
that  case  (228  S.  W.  460)  stated :  * 

"In  accordance  with  the  views  herein  ex- 
pressed, we  are  of  the  opinion,  and  so  hold, 
that  under  the  pleading  and  evidence  in  this 
case  the  trial  court  properly  instructed  the 
juiy  that  in  determining  tiie  amonnt  of  plain- 
tiff's award  they  might  take  into  consideration 
'the  facts  eonstitnting  the  negligence.  If  any, 
OD  tiie  part  of  the  defendant  causing  the  death 
of  said  Ralph  W.  Grier,  includiug  the  aggravat- 
ing drcumstances,  if  any,  attending  such  neg- 
ligence as  is  shown  by  the  evidence.' " 

Ob  tlie  authority  of  the  Grier  Case,  we 
must  rule  this  contention  against  the  defrad- 
ant  It  is  true  that  in  the  case  of  Lackey 
V.  United  Rys.  Co.,  231  S.  W.  956,  division 
No.  2  of  the  Supreme  Court  held  that,  al- 
though evidence  of  pecuniary  loss  may  be 
admitted  for  the  pqrpose  of  furnishing  the 
jury  with  information  upon  which  to  base 
th^  Twdict,  in  order  ttiat  pecuniary  loss 
may  be  shown  it  must  be  pleaded.  Of  course, 
a  division  of  the  Supreme  Court  cannot  over- 
rule tbe  court  in  banc.  State  ex  rel.  v.  Rey- 
nolds, 278  Mo.  605.  213  S.  W.  804.  We  think 
that  the  Grier  and  Lackey  Cases  may  be 
harmonized.  In  the  Grier  Case  <228  S.  W. 
409)  CommlSHlouer  Uagland  states  that — 

"  *  *  *  The  acts  or  omissions  constituting 
negligence,  or  evidencing  criminal  Intent,  with 
their  attendant  drcumstances,  would  unavoida- 
bly be  brought  to  the  knowledge  of  the  jury  in 
the  effort  to  establish  liability  and  would  be 
considered  hy  them  in  that  connection;  and,  if 
the  Jury  without  other  direction,  were  merely 
told  to  assess  as  a  penalty  a  sum  not  less  than 
^,000,  and  not  exceeding  910,000,  in  their 
discretion,  in  makiag  the  assessment  the? 
would  inevitably  and  necessarily,  and  just  as 
properly,  take  these  same  facts  into  account  as 
they  would  were  they  fixing  the  punishment  in 
a  prosecutiMi  for  a  purely  criminal  offense." 

[4]  It  would  seem,  then,  that  the  aggravat- 
ing circumstances,  if  any,  surrounding  the 
kilUng.  would  neceasarUy  be  considered  by 
the  Jury  in  cases  of  this  kind,  and  therefore 


there  Is  no  necessitj  of  Its  being  pleaded. 
At  least,  the  effect  of  the  holding  in  the 
Grier  Case  Is  that  aggravating  circumstances 
need  not  be  pleaded.  On  the  oUier  hand,  the 
pecuniary  loss  suffered  by  those  mentioned  in 
the  death  statute  would  not  necessarily  come 
before  the  Jury  in  a  trial  of  the  case.  If 
there  Is  any  distinction  to  be  drawn  between 
the  aggravating  circumstances  attmdlng  a 
death  and  the  pecuniary  loss  caused  ther^y, 
it  would  seem  that  this  is  the  difference. 
However,  we  are  required  to  follow  the  Su- 
preme Court  In  banc  in  preference  to  a  di- 
vision thereof,  and  as  the  (arier  Case  ap- 
proves the  giving  of  an  instruction  of  tills 
kind  where  aggravating  circumstances  are 
not  pleaded,  we  are  required  to  approve  tiie 
Instruction  given  In  the  case  at  bar. 

[5, 1]  It  is  Insisted  that  the  court  erred 
in  refusing  to  give  an  InstructloD  on  behalf 
of  the  defendant,  telling  the  jury  that  it 
was  not  n^llgence  for  the  defendant  to  mo 
its  train  over  the  crossing  at  a  high  rate  oC 
speed,  and  not  to  take  such  speed  into  con- 
sideration in  fixing  the  amount  of  damages. 
I'laintltf  did  not  submit  his  case  upon  any 
such  assignment  of  Diligence,  and  therefore 
defendant  was  not  prejudiced  by  the  refusal 
of  the  instruction.  Brooks  v.  Harris,  207 
S.  W.  293.  If  the  instruction  was  intended 
to  withdraw  from  the  consideration  of  the 
jury  the  aggravating  circumstances  sur- 
rounding the  killing,  which,  we  think,  in- 
cluded the  Mgh  rate  of  speed  at  which  the 
train  was  going,  then  It  was  not  error  to 
refuse  it  on  that  ground.  The  undisputed 
evidence  shows  that  neither  the  fireman  nor 
the  engineer  knew  anything  about  the  ac- 
cident until  the  train  reached  the  next  town, 
some  miles  distant.  The  engineer  said  that 
he  did  not  see  the  crossing  on  account  of  the 
curve  in  the  railroad  track  where  It  ap- 
proached the  point  of  collision  and  the  ob- 
struction to  his  view  caused  by  the  boiler. 
The  fireman  could  have  seen  the  crossing,  but 
he  was  putting  coal  In  the  Ire  box  as  the 
train  approached  the  crossing;  so  neither 
saw  It.  The  evidence  Is  that  the  train  was 
coasting,  and  not  worldng  steam,  and  ap 
proached  the  crossing  noiselessly,  going  at 
the  rate  of  75  miles  per  hour.  One  of  the 
witnesses  who  saw  the  train  approach  said 
that  he  did  not  hear  it,  and  did  not  kno^ 
of  its  pretsence  until  he  saw  it.  While  there 
la  no  statutory  provision  limiting  the  rate 
of  speed  of  trains  uearing  a  country  rail- 
road crossing,  to  approach  the  crossing  Is 
question  at  the  rate  of  speed  shown  tmder 
the  circusmtanoes  present,  without  giving  the 
statutory  signal,  was  aggravating  drcoio- 
stauces  surrounding  the  kiUIng,  and  none  of 
such  circumstances  should  have  been  with- 
drawn from  the  jury. 

[7]  It  appears  that  $2,000  had  been  re- 
eovwed  on  accoont  of  the  death  of  Jane  lim- 
merschied  and  96,500  on  account  of  the  death 
of  Carl  Zlmmerschled ;  both  of  these  peranis 
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were  Ulled  In  the  same  oolllalon.  DetAndant, 
tor  fba  pnipose  of  "Umlniition  or  ndtlgatton 
of  damagea  In  tlila  case,"  aoai^t  to  Introdnoe 
tbe  pleadlncs,  yerdlcts,  and  jndgmenta  In 
tboae  casee.  Tbls  offer  was  exdnded,  and 
defendant  mnr  complalna.  We  ttitok  tbat  tbe 
offer  waa  j/Miptiiy  refnaed.  TMs  case  is  not 
like  fbc  case  of  M^^land  t.  Railway.  176 
Ma  422, 7S  8.  W.  162,  dted  by  the  defendaDt. 
The  statute  undoc  which  this  case  was 
brou^t  (seeticn  4217.  B.  S.  181B)  proTides 
the  recoTOTy  of  a  pMAlty  "Cor  evoy  mdh 
person  *  *  *  ao  dyln^  the  anm  of  not 
less  than  two  tiionsand  doUan  and  not  to 
exceed  ten  thousand  didlars,  In  the  disoretlon 
of  the  Jury/'  The  provlalmi  <tf  the  statute 
providing  that  recovery  may  be  had  "for 
ereiy  anch  perara  ■  *  *  so  dying"  wovld 
be  nnlUfied  to  an  extioit  If  the  jury  were 
pomitted  to  leaaoi  the  tecoverj  tat  the  death 
of  one  of  such  itersons  killed  tqr  reason  of  a 
recovery  in  the  case  of  another  person  or  per- 
sons killed  In  the  same  ooIUsion.  Tbe  Jury 
might  leasen  the  recoTery  in  a  given  case  to 
a  very  material  extent  We  cannot  construe 
the  statute  to  mean  this,  In  view  of  its  terms. 

[I]  It  Is  insisted  that  tbe  court  erred  in 
giving  plalntUTs  instruction  No.  2,  whicli  svN 
ooltted  the  facts  necessary  for  plaintiff  to  re- 
cover and  told  the  Jury  that.  If  they  found 
such  facts,  "then  their  verdict  must  be  for 
the  plaintiff."  It  Is  insisted  that,  as  section 
4217  provides  for  the  recovery  of  a  penalty, 
tbe  words  "In  the  discretion  of  tbe  jury," 
appearing  tbexeln,  give  the  Jury  tbe  discre- 
tiftn  to  say  wbeth^  any  penalty  at  all  may 
be  inflicted.  We  think  there  Is  no  merit  In 
tUs  contention.  Of  course,  at  common  law, 
where  both  compensatory  and  penal  damages 
are  recoveraUe,  the  awarding  of  punitive 
ilamages  lies  wholly  within  the  discretion  of 
the  Jury.  This  was  all  that  was  held  in  the 
«rler  Case,  228  S.  W.  459,  460.  However, 
there  is  only  one  hind  of  damages  that  may 
be  awarded  under  this  statute,  and  that  Is 
punitive  damages.  If  the  Jury  find  tbe  de- 
fendant negligent  as  provided  by  section 
4217,  they  must  inflict  a  penalty  of  not  less 
than  ^,000.  The  discretion  that  the  statute 
rtfers  to  Is  one  that  they  exercise  In  fixing 
such  damages  at  any  sum  between  $2,000 
and  »10,000.  Grier  v.  K.  C,  O.  C.  &  St.  J. 
By.  Co.,  supra,  228  S.  W.  loa  clt.  457;  Ladcey 
V.  United  Rys.  Co.,  supra,  231  S.  W.  loc.  clt 
962. 

[f]  It  Is  Insisted  that  the  court  erred  in 
permitting  wituess  Mrs.  B.  A.  W.  Schnpp  to 
testify  that  she  went  to  the  scene  of  the 


colllaton  some  days  after  It  oocorred,  and 
Ust^ed  fbr  the  noise  that  a  costing  train, 
not  working  steam,  would  make  in  approach- 
ing the  crossing.  Defmdant  objected  to  the 
testimony,  because  the  weather  and  wind 
eonditl<nis  were  not  Shown  to  be  the  same: 
If  this  testimony  was  erroneous,  It  was  im- 
materially so,  for  the  reason  that  the  wit- 
ness had  already  testifled  that  she  was  with 
her  husband  and  appfoat^ing  near  the  cross- 
ing at  the  time  of  the  killing,  and  that  the 
train  made  no  noise  at  that  time.  Be?  hus- 
Dand  testifled  that  at  the  time  of  the  colli- 
sion tbe  train  was  coasting,  not  working 
steam,  and  made  no  noise.  So  the  testimony 
of  Mrs.  Schnpp  waa  merely  cnmulatlve.  It 
was  uncontradicted,  and,  although  it  may  not 
have  been  proper  to  admit  it,  the  conditlODS 
not  having  been  shown  to  have  been  the  same 
at  the  time  she  made  her  experiments  with 
the  time  of  the  collision,  the  admission  was 
not  materially  erroneous.  O'Keete  v.  United 
Bys.  Co.,  124  Mo.  App.  613,  024,  101  S.  W. 
1144.  It  la  true  that  there  la  evidence  oC  the 
sounding  of  the  wblatle,  and  an  lirference 
to  be  drawn  from  the  testimony  Introduced 
by  the  defoidant  that  the  bell  was  being 
rung  at  the  time  ol^  the  collision.  However, 
there  is  no  conflict  In  tbe  testimony  in  regard 
to  the  fact  that  the  train  could  not  have 
been  heard  by  [>ersons  nearlng  the  crossing, 
approaching  as  it  was,  unless  the  bell  was 
rung  or  the  whistle  sounded  at  tbe  time, 
and  the  experiments  made  by  Mrs.  Schun> 
were  only  to  discover  whether  the  train  could 
be  heard  under  the  circumstances  testifled 
to,  if  no  bell  or  whistle  was  being  given. 
She  testifled  that  when  she  made  her  experi- 
ments the  train  whistled,  and  she  could  hear 
that,  but  otherwise  there  was  no  noise  such 
as  could  be  heard.  Therefore,  as  to  tbe  mat- 
ters about  which  she  testifled  over  defend- 
ant's objection,  there  was  no  contradiction 
in  the  evidence  as  there  is  no  evidence  that 
the  train  could  have  been  heard  by  persons 
on  the  public  road,  approaching  the  crossing 
If  no  bell  or  whistle  was  sounded. 

[10]  It  Is  Insisted  that  "tbe  court  erred  in 
making  prejudicial  remarks,  and  in  allowing 
counsel  for  plaintiff  to  make  prejudicial  re- 
marks, during  the  trial  of  the  case."  Noth- 
ing in  reference  to  the  matter  complained  of 
Is  preserved  In  the  motion  for  a  new  trial, 
and  therefore  It  is  not  subject  to  review  by 
as.  Coffey  v.  City  of  Carthage,  200  Mo.  610, 
629,  98  S.  W.  562. 

The  Judgment  la  affirmed.  AU  ccmcor. 


Digitized  by  Google 


392 


289  SOUTBWBSTBRN  BBPOBTBB . 


(Uo. 


ENGLISH  V.  PAGE.  (No.  14190.) 

(Kjusm  OLtr  Court  of  App««Ii.  Uiasotiri, 
Jan.  9.  1922.) 

*.  Brokers  «s»53— Mutt  b«  prooorlni  er  IntfMO- 
hio  c&use  of  tale  te  bo  oRtltletf  to  eonimlt> 

bIom. 

To  entitle  a  broker  to  his  commiBrioo,  be 
jT-ttst  bare  been  tbe  eSctent,  procuring,  or 
loduciug  cause  of  tbe  aale;  it  is  not  enough 
diat  bo  opened  up  negotiations  vitb  tbe  pur- 
tfbaaer,  but  tbe  sale  must  bsTs  been  made 
throogb  hta  means,  and  not  bj  tbe  Intervention 
of  some  ne^r  party. 

2.  Brokers  ^=^8(10)— InstmotloR  to  Had  for 
broker  If  be  was  the  "movias  eausa"  er- 
roneous. 

Instruction  directing  rerdict  for  plaintiff 
In  action  for  commisrions  by  a  broker  who  set 
on  foot  negoUatioDs  finally  culminating  in  a 
trade,  though  the  exchange  was  finally  conaum- 
mated  by  a  new  party,  if  such  negotiations  were 
the  "moving  cause"  of  the  exchange,  is  er- 
roneous; it  being  necessary  that  plaintiffs 
should  have  been  the  procuring  or  inducing 
cause,  and  "moving  cause"  not  being  tbe  equiv- 
alent thereof. 

3.  Trial  «=>296(9)  ~  Erroaeous  instniollon, 
oomplate  is  Itself,  m*  rilroetlas  vsrdlot,  not 
alM  by  another. 

An  erroneous  Instruction,  directing  verdict 
for  plaintiff  if  he  was  the  moving  cause  of  an 
exchange  being  complete  in  itself,  another  cor- 
rect instruction  to  find  for  him  If  be  was  the 
procuring  cause  cannot  be  looked  to  to  help  out 
the  first. 

Appeal  from  Circuit  Court,  Pettis  County; 
H.  B.  Sbaln,  Judge. 
"Not  to  be  ofllclaily  published." 

Action  by  John  J.  English  against  Ira 
M.  Page.  Judgment  for  plaintiff,  and  de- 
foidant  appeals.    Beversed  and  remanded. 

Lamm,  Bobllng  &  Lamm,  of  Sedalla,  for 
appellant. 

Montgomery  &  Backer,  of  SedalUi  for 
respondent 

BLAND,  J.  This  la  an  action  for  a  real 
estate  broker's  commission.  There  was  .a 
verdict  and  Judgment  for  plaintiff  in  the 
sum  of  $369.83,  and  defendant  has  appealed. 

Tbe  facta  show  that  defendant  was  the 
owner  of  a  farm  of  140  acres  located  in 
Pettta  county,  Mo.  In  October.  1919,  be  em- 
ployed plaintlfT  to  procure  a  sale  for  his 
farm  at  ¥150  per  acre.  PlalntUf  made  an 
unsuccessful  effort  to  sell  tbe  farm  for  cash, 
and  in  the  siunmer  of  1920  he  showed  it  to 
one  Roberts,  who  had  a  general  merchandise 
store  and  residence  property  In  Otterville, 
Mo.  plaintiff  and  Roberts  Inspected  defend- 
ant's farm,  and  thereafter  defendant,  with 
his  wife  and  plaintiff,  inspected  the  store 
and  residence  of  Roberts.  Defendant  signi- 
fied his  willingness  to  trade  his  farm  for, 


Roberts*  residence  and  stock  of  goods,  the 
residence  to  be  valued  at  $3,000  and  Uie  stock 
to  be  valued  at  tbe  coat  price;  the  fanu  was 
to  be  valued  at  $160  per  acr&  The  matter 
was  sabmltted  to  Roberts,  and  be  announced 
that  he  would  not  Include  hli  house.  When 
this  was  made  known  to  the  defraidant  an- 
other proposition  was  submitted,  to  tbe  ef- 
fect that  Roberts  should  trade  for  the  farm 
at  $140  per  acre,  defendant  to  take  the  resi- 
dence and  tbe  stock  of  goods  at  the  cost  price. 
Defendant  refused  to  do  this,  but  agreed  to 
exchange  the  farm  on  tbe  basis  of  $140  per 
acre,  and  to  invoice  the  stock  at  the  present 
cost  value.  Plaintiff  made  several  tmsuccess- 
fnl  attempts  to  Induce  R<^rts,  who  wanted 
to  see  the  farm  again,  to  look  at  it  with  a 
view  to  exchange  on  tbe  terms  submitted  by 
the  defendant.  After  these  efforts  one  Wil- 
liams, with  whom  defendant  testified  that 
he  had  listed  the  farm,  got  in  touch  with 
Roberta,  and  Induced  him  to  look  at  tbe 
farm,  which  resulted  In  the  exchange  of  the 
farm  on  the  basis  of  defendant's  last  offer 
made  through  plaintiff,  the  agreement  being 
made  in  the  presence  of  Williams,  and  a 
written  contract  drawn  by  an  attorney  while 
Williams  was  present  At  the  Instance  of 
plaintiff  the  court  gave  the  fbllowing  instruc- 
tion: 

"The  court  instructs  the  jury  that,  even  if 
you  should  find  from  Uie  evidence  that  the  ex- 
change of  properties  was  finally  conBummated 
by  a  person  other  than  tbe  plaintiff,  yet  If  you 
&td  that  the  plaintiff  set  on  foot  inqnlrles  and 
negotiations  that  finally  culminated  in  the  ex- 
change, and  that  these  inquiries  and  negotia- 
tions  were  tbe  moving  cause  of  Badt  ext.aange. 
then  your  verdict  should  be  for  the  piaaatiff." 

[1-3]  Defotdant  complains  fbat  tbe  court 
erred  in  giving  the  Instruction  quoted,  for 
the  reason  that  it  falls  to  have  the  Jury  find 
that  plalntUTs  efforts  were  the  procuring  or 
indudag  cause  of  the  ez^iange.  and  not 
merely  <»ie  of  a  chain  of  causes  producing  it 
We  think  this  contention  is  takcsi.  It  has 
long  been  settled  in  this  state  that.  In  order 
to  entitle  a  tooker  to  bis  coromisston,  his  ef- 
fort must  be  the  efficient  cause  in  makin;: 
the  sale;  that  he  must  have  been  tbe  pro- 
curing or  inducing  cause;  that  he  most  not 
only  open  up  tbe  negotiations  with  the  pur 
chaser,  but  the  sale  must  be  made  through 
his  means,  and  not  by  the  intervention  of 
some  new  or  other  party.  Grain  v.  Miles. 
154  Mo.  App.  838,  348, 134  S.  W.  62;  Schwabe 
V.  Estes,  202  &Io.  App.  372,  S75,  218  S.  W. 
90S.  Tbe  law  in  reference  to  this  matter 
is  so  well  settled  that  it  should  not  be  dlfll- 
cult  to  draw  an  instruction  covering  tbe 
point  The  use  of  the  words  "tududnsr 
cause.**  "procuring  cause,"  "effldent  cause," 
and  "secure"  has  been  approved  in  instruc- 
tions. See  Schwabe  v.  Estes,  supra;  Ross 
V.  Major,  178  Mo.  App.  4S1,  163  S.  W.  880l 
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VHiUe  there  ts  do  magic  In  the  words  ''pro- 
raring  and  Indocing  cause,"  and  words  of 
equivalent  meaning  are  sufficient  (Robr  r. 
Major,  sopra,  178  Mo.  App.  loc.  clt.  442, 
163  S.  W.  880),  yet  It  Is  safer  to  make  use 
of  these  words,  as  they  are  approved  terms. 
Tbe  words  used  in  the  Instruction  complain- 
ed of  are  "tbe  moTing  caase;"  The  Stand- 
ard DIcticmftry  defines  "moving  aa: 

"Causing  to  move;  umielling  to  act;  influ- 
cncmg;  inatigaUng;  pexauading.*' 


Webster  dcAnes  "moving"  as: 


in 


"Tb  cmvae  to  change,  place  or  poatvrc 
CII7  mwuier  or  by  iny  meana;  carry,  convey, 
or  draw  from  one  place  to  another;  let  In  mo- 
tion; impel,  Bpecifically,  as  in  chess  and  similar 
games,  to  change  the  position  of  (a  piece)  ac- 
cording to  the  rules  of  the  game.   •   •  • 

'To  incite  to  an  action,  as  by  persuasion  or 
representatloD;  cause  to  act;  isflii«Me, 
pnnnpt.   •   •  • 

"To  take  action;  begin  to  act" 

—and  ^vea  as  symmyms  "to  actuate,  cou- 
eem,  conTey,  Inflnencft." 

In  snbrnlttlng  the  Isaue  attampted  to  be 
pat  beft»re  die  Jury  In  this  Instruction,  it 
was  aspedally  necessary  that  the  wording 
of  the  Instruction  be  such,  as  not  to  mislead 
Uie  Jury.  Whore  two  parties  bave  assisted 
In  tbe  sale,  usnally  eacb  one  bas  done  snne- 
thing  to  promote  or  move  forward  tbe  trans- 
action, and  It  is  fOtoi  extremely  difficult 
for  tbe  Jury  to  decide  wbose  ^(urts  were 
the  pnnlmate  and'  efficient  cause  of  the  sale, 
80  necessarily  the  inatructlous  on  the  sub- 
ject i^nld  not  be  misleading,  but  sbould  be 
exact  In  terms.  It  wUl  be  borne  In  mind 
Qiat  tbft  Instruction  submits  to  tJie  Jury  the 
question  as  to  whether  plaintiff  or  Williams 
was  tbe  inducing  cause  of  the  exchange.  It 
was  therefore  incumbent  upon  plalntlfF  to 
draw  an  Instruction  tbat  would  unquestion- 
ably require  the  Jury,  if  It  decided  for  plain- 
tiff, to  find  that  he  was  the  procuring  and 
Inducing  caiiae  of  the  exchange,  but  instead  of 
so  doing  be  had  Uie  Jury  find  only  that  he  was 
the  moving  cause  of  tbe  exchange.  If  plain- 
tiff wanted  this  issue  submitted  to  the  jury, 
It  was  Us  duty  to  draw  an  Instruction  ttiat 
was  dear,  and  not  ambiguous  in  its  terms, 
^s  Jury  could  have  placed  the  meaning  up- 
on tbe  inatmction  that,  if  plaintiff  merely 
started  the  negotiations  and  Inquiries  cul- 
minating in  or  resnltlng  In  or  causing  the 
trader  and  that  such  "inquiries  and  negotia- 
tions were  the  moving  cause  of  such  ex- 
change," tb^r  verdict  should  be  for  the 
plaintiff.  Now  there  was  no  conflict  in  the 
eTidence  but  that  plaintiff  set  on  foot  the 
negotiatI(ms  that  finally  culminated  In  the 
trade,  and  this  is  given  as  the  basis  for  a  re- 
covery for  plaintiff.  Under  the  definitions, 
supra,  of  "move"  and  "moving,"  the  jury 
could  find  that,  if  plaintiff  started  the  in- 


quiries and  negotiations,  and  these  caused 
the  trade  to  move  forward,  'ending  in  the 
exchange,  then  his  efforts  were  the  moving 
cause  of  the  exchange.  However,  plaintiff 
was  required  to  do  sometblug  more,  as  we 
have  already  said.  While  there  are  other 
instructions  given  oA  behalf  of  plaintiff 
that  tell  the  Jury  that.  If  it  found  that  plain- 
tiff "was  the  procuring  cause"  of  the  ex- 
change, they  should  find  for  him,  the  Instruc- 
tion complained  of  Is  complete  within  Itself, 
and  dlrecfts  a  verdict  for  plaintiff,  and 
therefore  we  cannot  look  to  another  Instruc- 
tion to  help  it  out  If  there  Is  error  in  It. 

The  judgment  Is  reversed  and  the  cause  re- ' 
manded. 

An  concur. 


WESTFALL  v.  WESTFALL.   (No.  300£) 

(Springfield  Conrt  of  Appeals^  Wasenri.  Jan. 

14.  1922.) 

t.  Divorce  €=9236  —  Alimony  contracts  yalltf 
where  not  made  too  hng  iMfore'salt  for  it- 
voroe,  espeelally  Hrtiere  partlea  do  aot  live  ts- 
getlier  afterward. 
Contracts  between  hasband  and  wife  for 
payment  of  alimony  are  valid,  where  no  long 
time  intorvenes  between  tbe  mf  W"g  tbereof  and 
the  commencement  of  divorce  proceedings,  es- 
pecially where  there  is  no  sliowhig  that  the 
parties  were  recondled  or  abandoned  the  force 
of  the  contract  by  living  together. 

2.  Cestnwts  ^a>lll— Costraot  barrfag  defead- 
aat  wUVs  riflirt  to  «alt  sioa^  and  attoraay's 
fees  hsM  IsvaUd  as  agalast  paMlo  poNoy,  bo- 
lag  eollnslve. 

A  provldim  in  a  contract  betweoi'  a  hus- 
band and  wife  fbr  the  payment  of  allmotiy  that 
Ruch  contract  shonld  act  aff  a  bar  to  the  wife's 
right  to  recover  salt  money,  attomey's  feea,  or 
other  costs,  if  either  party  sued  for.  divorce, 
JteiC  not  to  bar  the  wife's  recovery  thereof  when 
aaed  for  divorce  bj  the  busbaDd,  where  she  was 
without  means  of  her  own,  her  character  was 
seriously  attacked,  and  the  Judgment  was  that 
she  was  the  Innocent  party;  a  contract  denying 
the  right  to  contest  divorce  proceedings  being 
collusive,  and  therefore  Invalid  as  against  pub- 
lic policy. 

Appeal  from  Circuit  Cour^  Butler  Coun- 
ty; Abnon  Ing,  Judge. 

Suit  by  J.  S.  Westfall  against  Laura  West- 
fall,  In  whldi  defendant 'filed  a  cross-bill. 
Decrae  for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

John  McAnally,  of  Kennett,  and  Ward  & 
Reeves,  of  Caxuthersvllle,  for  appellant. 
Hall  &  Billings  and  R.  W.  Ely,  all  of  Ken- 

nett,  for  respondent. 

FARRINGTON,  J.  This  judgment  la  the 
result  of  a  divorce  trial  Id  which  J.  S.  West- 
fall,  plaintiff,  sued  his  wife,  the  defendant 
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A.  croaa-bUI  waa  filed  tbe  wife,  and  after 
a  bearing  on  4tie  whole  case  the  trial  court 
granted  the  wife  a  decree  of  dlroroe  flndin; 
that  she  was  the  Innocent  and  Injured  party. 
In  addition  to  titUs  the  coort  allowed  her 
1300  alimony  in  gross  and  (200  attorney's 
fee  In  the  nature  of  suit  money;  Ota  plain- 
tUC  being  required  by  ttte  judgment  to  pay 
all  the  costs. 

There  is  no  contention  whatever  coacern- 
ing  the  decree  of  divoroe,  as  both  parties 
seemed  to  be  satisfied  with  that,  but  the  con- 
tentim  is  over  the  allowance  of  |300  alimony 
In  gross  wd  $200  attorney's  fee  and  suit 
money* 

The  plaintiff,  appellant,  contends  that  the 
Judgmoit  Is  wrong,  and  as  a  reason  therefor 
points  to  a  oontxact  introduced  In  evldraoe 
which  was  made  <m  title  lOQi  day  ot  April, 
1920,  between  the  parties  in  which  the  de- 
fendant was  to  receiva  91JB0O,  which  was 
acc^ted  liy  her  as  payment  In  full  <d  all  of 
her  rl^ts  of  dowor,  homestead,  or  other  In- 
terests In  and  to  the  property,  both  real  and 
ndzed,  of  the  said  J.  S.  WestfiUl.  The  con- 
tract furtber  provides  tlut  she  agreed  to 
sign  all  deeds  or  mortgagee  which  affected 
the  title  to  the  real  estate  bdonging  to  her 
husband,  J.  S.  WesttalL  Anotbw  prorlsioii 
<rf  tbSa  ootttract  around  which  tiie  whole  bat- 
tle Is  fought  is  as  follows: 

"It  is  understood  and  agreed  that  the  above 
is  in  full  settlement  of  aU  property  rights  of 
the  parties  hereto,  and,  in  the  event  that  in  the 
future  suit  by  either  party  should  be  prosecuted 
for  a  divorce  from  the  bonds  of  mattimniy, 
then  this  contract  shall  aet  as  a  bar  to  any 
rifhts  to  alimony,  suit  money^  attorney's  fees, 
or  other  costs." 

In  this  suit  the  plain  tiff,  the  husband, 
charged  his  wife  with  a  number  <tf  offenses 
which  would  entitle  him  to  a  ^vorce,  some 
of  which  were  of  sn<A  a  nature  as  wait  to 
ber  character  as  to  chastity  and  virtue.  We 
mention  this  in  particular  because  of  the 
holding  we  make  c(xiccrning  the  provlBlon  of 
the  contract  wherein  it  is  agreed  that  the 
amount  paid  on  the  date  the  contract  was 
entered  Into  would  forever  bar  any  recovery 
on  account  of  attorney's  fees  or  suit  money. 

The  two  questions  before  us  for  decision 
here  are: 

[1]  First.  Was  the  contract  a  valid  con- 
tract so  far  as  it  covered  the  gnestitm  of  al- 
imony In  gross?  This  question  has  been  thor- 
oughly determined  In  this  state,  and  to  go 
Into  a  discussion  of  It  would  be  futile.  The 
following  cases  clearly  uphold  the  making 
of  contracts  between  husband  and  wife 
which  dispose  of  the  question  of  alimony, 
where  no  long  time  intervenes  between  the 
making  of  the  contract  and  the  commence- 
ment of  divorce  proceedings,  and  especially 
In  cases  such  as  this,  where  there  is  no 
showing  that  the  parties  were  reconciled  or 
had  abandoned  the  force  of  the  contract  by 
living  together.   The  testlmmiy  shows  that 


part  of  this  $1,600  was  paid  afc  a  time  after 
whi<di  there  was  never  any  (smimuulcatiun 
or  living  together  betweoi  the  parties.  We 
thuefore  hold  that  under  the  authority  of 
Grenshaw  r.  Crenshaw,  276  Ma  471.  208  S. 
W.  249,  and  GUsey  v.  Gllsey,  19S  Mo.  App. 
407,  183  S.  W.  858,  that  portion  of  the  con- 
tract in  this  case  which  disposes  of  the  ali- 
mony in  gross  is  In  full  force  and  eff^ect,  and 
that  the  court  erred  In  the  Judgment  herein 
when  he  allowed  an  additional  amount  of 
alimony  in  gross  of  fSOO. 

[2]  The  next  question  comes  up  under  the 
provision  which  undertakes  to  deny  to  the 
wife  the  right  to  ask  for  suit  money  or  at- 
torney's fee.  This  is  a  question  that  also 
has  been  recently  decided  in  this  state,  and 
it  la  held  without  any  apparent  dissentlon 
that  a  contract  wbl^  undertakes  to  deny 
the  right  <^  parties  to  contest  divorce  pro- 
ceedings brliuEs  about  tbe  same  resnlt  as 
collusion,  and  that  therefore,  the  public  Imv- 
Ing  an  interest  in  all  questions  of  aeration 
of  husband  and  wife,  such  provisions  arc 
held  void  oa  the  ground  tiiat  tiiey  are 
against  public  policy.  In  tbls  case  it  was 
shown  the  wUe  was  without  means  of  her 
own  to  hire  attorneys  to  fight  this  divorce 
suit  brougbt  by  her  husband  in  wlilcb  her 
character  was  seriously  attacked,  and  the  re- 
sult of  the  Judgment,  whldi  was  that  the 
wife  was  the  Innocent  and  Injnred  party  and 
was  entitled  to  the  decree  of  divoioe,  abows 
the  wisdom  of  holding  tsacb  provlsttms  aa  a 
violation  of  public  policy.  As  waa  said  by 
Graves,  Judge.  In  the  case  of  Beardsley  v. 
Bass  et  al.  (Sup.)  229  S.  W.  1092,  loc.  clt 
1094,  the  public  policy  of  Missouri  has  been 
stated  In  Blank  v.  Nobl,  112  Mo.  loc.  dt.  16% 
20  S.  W.  loc.  clt.  479,  18  L.  R.  A.  850,  where 
It  la  held  that— 

"Any  agreement  that  the  defendant  in  a  di- 
vorce suit  will  not  make  a  defenae,  or  having 
for  its  object  the  dissolution  of  a  marriage  con- 
tract,  or  designed  to  promote  and  fadUtate 
a  divorce  Is  void,  because  opposed  to  the  poli- 
cy the  law;  and  any  promise  founded  «n  such 
an  agreement  is  also  void,  and  shoold  not  be 
enforced." 

The  identical  point  was  passed  upon  in 
the  case  of  Banner  v.  Banner,  184  Mo.  App. 
396,  171  S.  W.  2,  which  holds  th^t  any  con- 
tract not  to  defend  a  divorce  suit  Is  void 
against  public  policy,  and  so  Is  a  contract 
which  will  result  In  facilitating  a  dlvorce- 

The  provision  in  the  contract  In  tbe  case 
at  bar  falls  clearly  within  the  rule  laid  down 
in  the  two  cases  last  above  dted.  We  must 
therefore  hold  that  that  provision  of  the 
contract  is  void,  and  that  the  trial  court 
very  properly  allowed  an 'attorney's  fee  for 
tbe  defendant  In  this  case  who  was  forced 
to  go  Into  court  by  a  plaintiff  in  order  that 
her  rights  might  be  protected.  We  there- 
fore hold  that  the  Judgment  rendered  In  this 
case  be  reversed,  and  the  cause  remanded  to 
tbe  trial  court,  with  directions  to  aiter  a 
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new  Judgment  In  tbe  case.  It  to  be  a  jads- 
moit  tbe  same  as  xriddt  we  are  reren- 
Ing,  with  tlie  exertion  that  there  be  no  all- 
mmy  In  groes  allowed  tlds  defendant 

COX,  P.  J.,  and  BBADI/EIT,  3^  coocat. 


STATE  V.  WRIGHT.  (No.  14200.) 

(Kansas  City  Court  of  Appeals.  MissoarL 
Jan.  9,  1922.) 

1.  Crinlaal  law  130(4)— Coort  of  Appeals 
raqvtawl  to  exaialao  whols  raoord  for  orrors, 
la  abseaoa  ol  krisf. 

Where,  on  appeal  from  a  cooTletlon  for 
robbery,  neither  the  defendant  nor  state  had 
filed  a  brief  or  suggestloDs,  but  the  clerk  bad 
certified  a  transcript  of  tbe  record  and  bill  of 
exceptions,  under  Rev.  St.  1919,  %  4106,  the 
Conrt  of  Appeals  is  required  to  examine  the 
whole  record  for  errors. 

2.  Garalao  «s3lOI— Where  evldenoe  warraatad 
verdletr  ao  error  la  refusal  of  lastrvolioa  la 
the  aatara  af  damarrer  to  evidaaoa. 

la  a  prosecution  for  gambling  by  sbootli^ 
craps,  where  defendant  was  not  charged  with 
betting,  held,  that  there  was  sufficient  evidence 
from  which  the  jury  might  find  that  defendant 
was  shooting  craps,  ao  that  failure-  to  give  an 
instruction  in  tbe  nature  of  a  demorror  to  tb« 
evidence  was  not  error. 

3.  Indictment  and  Information  «»I6I<7)  — 
Amending  Information  at  trial  by  Inserting 
coanty  of  venae  not  error. 

In  view  of  Rev.  St.  1919,  S3  3853,  3908, 
amending  an  information  during  trial  by  in- 
serting the  county  of  venue  was  not  error. 

4.  WItaosses  «9=s337(6)  —  Record  of  recent 
oowrletloa  for  gamhilni  adnisslbl^  whore 
detaadaat  tastHled. 

In  a  prosecntion  for  gambling,  where  de- 
fendant was  a  witness  in  bis  own  behalf,  the 
admission  in  evidence  of  the  record  of  a  pre- 
vious conviction  on  a  charge  of  gambling, 
shortly  before  the  present  trial,  was  proper, 
evott  tbonih  th«  conviction  waa  not.  in- 
famoua  crime. 

A[q;>eal  from  Clrcait  Court,  Gallawar  Coun- 
ty; D.  H.  Harris,  Judge. 
"Not  to  be  officially  published." 

Arthur  Wright  was  convicted  of  gambling 
by  shooting  craps,  knd  be  appeals.  Affirmed. 

Baker  ft  Baker,  of  EMiltoo,  for  appellant. 
W.  B.  Whitlow,  of  Fulton,  for  the  State. 

BLAND,  J.  [1,1]  Defendant  was  convicted 
of  gambling  hy  shooting  craps  for  mon^,  and 
hia  flue  was  asaessed  at  N^tho-  tbe  de- 
fendant nor  the  state  has  filed  any  brief  or 
suggestions,  but  tbe  cierk  of  tbe  drcuit  court 
baa  certified  to  us  a  transcript  of  the  record 
and  the  bill  of  exceptions  in  the  case. 


.  WRIGHT  89S 

a.v.> 

Under  the  provlsiona  of  section  410^  B.  8. 
1019,  we  are  required  to  examine  the  whtde 
record  fbr  etxon.  State  r.  Barton,  200  S.  W. 
888;  State  t.  Bench,  170  Mo.  App.  405,  165 
S.  W.  476.  On  turning  to  Uie  motion  for  a 
new  trial,  we  find  errors  assigned  in  the 
court's  failure  to  give  an  Instruction  In  tbe 
nature  of  a  d^nrrer  to  the  evidence  at  the 
cloae  of  the  state's  case  and  a  like  Instruction 
at  the  close  of  all  of  the  evidence.  Tbe  pros- 
ecuting witness  testlfled  that  he  att«ided  a 
bari}ecue  at  the  old  Allen  farm,  west  of 
Guthrie,  in  Callaway  county.  Mo.,  on  June 
12,  1921;  that  he  arrived  thore  after  night; 
that  be  participated  in  a  crap  game  shortly 
thweafter,  at  which  defendant  was  in  at- 
tendance; tbat  there- was  15  or  20  peiBona 
in  the  game;  and  that  the  game  was  being 
played  for  money.  On  direct  esamlnatlon  he 
testified  that  he  saw  defendant  shoot  craps. 
On  cross-examination  be  testified  tbat  it  was 
dark,  and  that  they  were  playing  on  a  canvas 
or  blanket  laid  on  tbe  ground  and  by  the 
U^t  of  a  lantern  with  a  mucb-smoked  chim- 
ney; that  tbey  had  to  lean  over  In  order 
to  see  the  spots  <hi  the  dice ; '  that  he  was 
not  acquainted  with  any  one  esHiept  Tancey, 
who  waa  one  of  the  peratma  Interested  in  the 
barbecue;  that  he  did  not  make  any  bets 
with  the  defendant  nor  "ndl"  dice  with  him 
oor  see  Tancey  "roll"  dice  with  defendant 
nor  see  defimdant  "put  up  any  mon^."  He 
waa  asked  If  he  aaw  tbe  defendant  "roll 
the  dice,"  and  be  answered,  "Well,  I  can't 
tell  you,  but  I  think  he  did that  be  would 
not  swear  to  it  However,  he  testifleil  tbat 
defendant  was  in  the  circle  of  those  play- 
ing around  the  cloth  when  he  heard  defend- 
ant's name  called. 

From  a  reading  of  tbe  testimony  of  the 
prosecuting  witness  It  would  seem  that  the 
witness  was  not  particularly  friendly  to  the 
state,  but,  giving  a  fair  construction  to  all  of 
bis  testimony,  It  tends  to  show  that  tbe 
night  was  dark  and  the  light  poor  and  tbat 
he  was  unable  to  fully  distinguish  those  who 
were  In  the  circle  shooting  craps;  tbat  he 
did  not  see  the  defradant  shooting  craps  or 
using  any  money,  but  tbat  def^dant  was  In 
the  circle  of  those  who  were  gambling  and 
tbat  be  beard  defendant's  name  called  during 
the  game.  Defendant  was  not  charged  with 
betting  on,  but  playing  at,  a  game  of  chance, 
and  we  think  this  was  aufBcient  testimtmy 
from  which  the  Jury  m^ht  find  tbat  defend- 
ant was  shooting  craps. 

[S]  Tbe  motion  for  a  new  trial  ctmplalns 
of  the  conrt  p^mitUng  tbe  prosecuting  at- 
torney to  amend  the  Information  <aft»  tbe 
Jury  was  swom  to  try  the  cause  and  a  wit- 
ness had  been  sworn  to  testify.  The  original 
ittfwmatlon  charged  that  defendant  was 
shooting  craps  "at  the  picnic  given  at  the  old 
Allen  farm  about  three  miles  west  of  Uuthrle, 
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MIsBouri.**  Infomutlon  was  amended, 

at  the  time  stated  In  the  motion  for  a  new 
trial,  by  the  insertion  between  the  words 
"Guthrie"  and  "Missonrl"  of  the  words  "in 
Callaway  county."  We  aasume  from  the  ob- 
Jectioos  made  at  tbe  time  of  the  amendment 
tbat  It  was  defmdanfB  conteotlon  that  no 
venue  was  dtarged  in  the  orlelnal  informa- 
tion, and  that  It  could  not  be  amended  to 
show  tbe  TOiue  durlns  the  trial.  However, 
there  Is  no  merit  in  the  contention,  for  the 
reason  that  the  statute  (section  S908,  B.  S. 
1910),  provides  that— 

No  informatioil  shall  be  deemed  Invalid,  "nor 
Bhall  the  trial,  jadgment  or  other  proceedings 
thereon  be  st^ed,  arrested  or  in  any  manner 
affected  •  •  *  for  want  of  a  proper  or  per- 
fect toiiim;  nor  for  want  of  any  venue  at  aU." 

Xhere  la  no  question  but  that  under  this 
statute  the  lufbrmatitm  was  sufficient.  State 
V.  Hughes,  83  Uo.  86.  Of  course,  there  was 
no  error  in  the  trial  court's  permitting  the 
amradment  under  the  circumstanceB.  Seo- 
ttOD  88SS,  B.  8.  191»,  provides  that— 

An  Information  may  be  amended  "on  trial 
as  to  all  matters  of  form  and  variance,  at  the 
ditcretlM  of  the  eoort.  when  the  aame  can  h^ 
done  witiiont  prejudice  to  the  substantial  righta 
of  the  defendant  on  the  merits." 

[4]  Tbe  motion  for  a  new  trial  complains 
that  the  court  erred  In  allowing  tbe  ^oracnt- 
Ing  attorn^  to  ask  leading  questions  of  the 
prosecuting  witness.  We  have  examined  the 
record,  and  we  think  that  under  the  drcum- 
stanoea  the  court  did  not  abuse  Its  discretion 
In  reference  to  this  matter.  Tlie  motion  for 
a  new  trial  complains  of  the  court  penoittlng 
tbe  introductltm  In  evidence  of  tbe  record  of 
a  prevloiu  conviction  of  the  d^endant,  bad 
shortly  before  this  trial,  on  a  charge  of 
gambling.  Defendant  was  a  witness  in  his 
own  b^alf,  and  the  admission  in  evidence  on 
r^uttal  of  the  previous  couvlctlon  was  prop- 
er, ever  though  the  conviction  was  not  of 
an  infamous  crime  and  did  not  involve  moral 
turpitude.  State  v.  Blitz,  171  Mo.  53U,  71  S. 
W.  1027;  Chouteau  Land  &  Lumber  Co.  v. 
Chrisman,  172  Mo.  610,  72  S.  W.  1002. 

Complaint  Is  made  of  the  giving  of  instruc- 
tions on  the  part  of  the  state  and  of  modify- 
ing one  given  on  the  part  of  the  defendant 
We  have  examined  the  state's  instructions 
and  find  them  not  subject  to  criticism.  From 
what  we  have  said  In  reference  to  the  matter 
of  showing  the  former  conviction,  there  was 
no  error  In  the  modlQcatltm  of  defenuant's  In- 
struction No.  2,  There  are  some  other  mactera 
complained  of  in  the  motion  for  a  new  trial, 
but  these  matters  are  addressed  to  tbe  trial 
Judge,  and  bla  rulings  in  reference  to  the 
same  are  not  subject  to  review  by  us. 


Finding  no  error,  the  Judgment  vriU  be  af- 
firmed ;  and  It  is  so  ordered. 
All  concur. 


CLABAUQH  v.  HEIBNER  at  aL  (N*.  14186.) 

(Kansas  Olty  Court  of  Appeals.  SOssonri. 
Jan.  9.  1922.) 

1.  Trial  ^25(13)— Oefendant  wbe  adntta  ex- 
•outlee  of  Mte  asd  aeto  aii  coasterelala  Is 
•ntltied  to  opes  and  doae. 

In  action  on  note  in  whldi  the  detendmt 
admitted  the  execution  of  tiie  note,  end  inter- 
posed a  oounterclaim,  alleging  that  tbe  note  waa 
given  in  part  payment  of  the  consideration  of 
a  contract,  and  that  plaintiff  had  violated  the 
contract,  tbe  burden  waa  on  the  defendant  to 
establish  his  counterclaim,  and  he  waa  therefore 
entitled  to  open  and  dose. 

2.  Contracts  «=>II7(S)  —  Sale  ef  bnslness^ 
physlelaa  agreelso  not  tn  yracthw  In  vli^slty, 
held  valid. 

Contracts  whereby  pbysielans  sen  to  other 
pbysIeianB  office  fixtures  and  their  practice  of 
medicine  and  good  wlU  in  a  certain  commu- 
nity, and  agree  not  to  engage  In  the  practice 
of  medldne  in  such  vididcy,  are  valid. 

3.  Good  will  5— Is  property  whldi  nay  be 
'  boight  and  sold. 

The  good  will  of  a  busiueaa  is  a  apecfee  of 
property  which  may  be  bou^t  and  aold,  and 
which  tbe  law  will  protect  and  award  damages 
for  injuries  to. 

4.  Good  will  ^6(4)--PhyslclaB  who  agreed 
not.  to  praoHca  In  vlolatty  cannot  practice 
therria  on  default  ea  nets  gtvon  Is  considera- 
tion thereof. 

In  action  on  a  note  given  in  consideration 
of  the  sale  of  physician's  practice  In  certain 
vicinity,  in  which  defendant  claimed  that  plain- 
tiff had  violated  his  agreement  not  to  engage 
iu  the  practice  of  medicine  in  such  vioni^, 
evidence  tbat  plaintiff  engaged  in  the  practice 
of  medicine  in  such  vicinity  subsequent  to  the 
maturity  of  the  note  was  admlsriMe,  in  tiie 
absence  of  a  provisioD  in  tbe  eontiaiet  making 
it  invalid  on  defendant's  fai^r«  to  pa^  the 
note  at  maturity. 

5.  Appeal  and  error  ®=»I050(2)— Adsilsslon  ef 
ImmateriaJ  evidence  helri  harmless. 

In  action  involving  issue  as  to  whether 
plaintiff  violated  his  contract  not  to  engage  in 
the  practice  of  medldne  In  certain  community, 
adm^sion  of  evidence  that  plaintiff  had  lent 
defendant  money  with  which  to  buy  a  team 
which  defendant  failed  to  r^ay  according  to 
the  contract,  withofit  complaiet  thereof  by 
plaintiff,  A  eld  not  prejudicial  to  idaintif^  being 
immaterial. 

6.  Goad  wNI  «a»7— PIvslolan,  seoklng  to  ex- 
Mse  violatlna  ef  eantrask  not  te  praoUee  by 
supplesieatnl  eontrao^  must  plead  tt. 

In  action  on  note  given  as  conaideration 
for  purchase  of  medical  practice,  in  which  de- 
fendant daimed  that  plaintiff  had  violated  pro- 
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▼laion  of  eontrtct  not  to  cQgBge  in  tbe  prac- 
tice of ,  medicine  In  tbe  commnidty,  plaintiff, 
to  aroid  rach  breach  of  the  contract  by  rap- 
plemental  agreement  sivlaf  him  the  right  to 
practice  medidne  in  the  commanity  for  certain 
period  mtO  he  coald  obtain  a  residence  and  lo- 
cation in  oUer  commanity,  waa  required  to 
plead  the  supplemental  contract 

7.  Trial  «c»234(7)— lastrnotlMi,  reqslrlaa  d«- 
fendaBt  to  prava  all  allagatioia  of  tola  ooan- 
teralain  whara  oily  qiwttloa  for  Jury  aader 
avMaooa  was  anonat  of  danaooti  bold  er- 
roBoous. 

In  actl<m  on  note  In  whfdi  defendant  Coan- 
terdaimed  for  breach  of  contract  of  which  the 
note  was  part  consideration,  and  Id  which 
there  was  onSsputed  evidence  that  plaintiff  did 
breach  anch  contract,  bo  that  tbe  only  question 
for  the  jary  was  the  amoont  of  defendant's 
damages,  instraction,  requiring  defendant  to 
establish  "all  the  allegations  of  his  counter- 
claim  and  any  element  of  damage  that  might 
hsTO  been  sustained  by  him,"  held  erroneous, 
even  though  upon  the  opening  of  th«  trial  the 
defendant  agreed  that  the  burden  was  on  him, 
since  such  agreement  was  made  in  view  of  the 
issues  then  exfstlng  and  before  the  Introduction 
of  the  evidence. 

8.  Good  will  «=36(4)— "Praotloa  of  nodloliM'* 
daflaed. 

Issuance  of  preseriptiona  is  the  "practice 
of  mediclJWt**  forUdden  1^  contract  of  sale  of 
practice. 

[Ed.  Nota^For  other  definitions,  aee  Words 
and  Pbraaes,  Xirst  and  Second  Series,  Practice 
of  Medidne.] 

8.  Qood  win  «=»6(4)— Wrltiof  preeofiptlons 
for  raaMeata  tf  aaottior  town,  who  havo  pro- 
Msriptloas  filled  thero,  not  "praotlea  of  nod- 
lelRO"  li  suob  town. 

If  phyaicIaOt  who  had  agreed  not  to  engage 
in  practice  of  medicine  In  certain  dty  and  vi- 
cinity, opened  an  office  in  other  dty,  tbe  writ- 
ing of  prescriptions  in  such  other  dty  for 
persons  who  consulted  him  therein,  bat  who 
lived  in  and  bad  tbe  prescriptions  filled  in  the 
first  dty,  did  not  constitute  the  practidng  of 
medicine  in.  tiie  first  dty  in  violation  of  the 
contract. 

Appeal  from  Olrcuit  Gotirt,  PettU  Count? ; 
H.  B.  Sfaaln,  Judge. 
"Not  to  be  offldally  pnbllshed.** 

Action  1>7  O.  W.  OInbaugh  agtUnst  B.  A. 
Hribner  and  otbwa.  Jnd^«it  for  plaintiff, 

and  defendants  appeal.  Reversed. 

Lamm,  Bohling  &  Lamm,  of  Sedalla,  fbr  ap- 
pellants. 

W.  D.  Steele  and  W.  D.  O'Bannon,  both  of 
Sedalla,  for  respondrait 

TRIMBLE,  P.  J.  Tbe  plaintiff  was  a  phy- 
sician with  a  well-e&tablisbed  practice  In 
Green  Ridge  and  vicinity.  Defendant  E.  A. 
Helbner  was  a  physician  recently  graduated 
and  looking  for  a  location.  On  March  9, 1916, 
tbe  two  entered  into  a  written  contract  where- 
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by,  for  a  conatderatlon  of  ¥800,  plalntlfT  sold 
to  Dr.  Helbner  his  office  fixtures,  buggy,  prac- 
tice of  medicine  and  good  will  thereof  in  said 
community,  and  as  a  further  consideration 
for  saM  contract,  plaintiff  agreed  therein  that 
he  would  "not  either  directly  or  indirectly  en- 
ter Into  or  engage  In  tbe  practice  of  medldne 
in  said  city  of  Green  Ridge,  or  the  coimtry 
Immediately  ad]ac«it  thereto,  as  long  as  said 
party  of  the  first  part  (Dr.  Heibner]  shall  be 
engaged  In  the  practice  of  medicine  In  Green 
Ridge."  A  part  of  the  1800  consideration  of 
the  contract  was  paid  In  the  shape  of  a  note, 
dated  Mardi  7, 1916,  due  one  year  after  date, 
with  6  per  cent,  compound  Interest  per  annum 
from  date  until  paid,  payable  to  plaintiff  Cla- 
baugh,  and  executed  by  defendant  E.  A.  Helb- 
ner, with  defendant  Emel  Heibner  as  security 
thereon.  The  note  was  not  paid  when  due  on 
March  7,  1017,  and  the  present  action  Is  a 
suit  on  said  note. 

[1 J  The  execution  of  the  note  was  admitted, 
but  the  answer  set  up  tbe  contract,  and  that 
the  note  was  given  In  payment  of  part  of  tiie 
consideration  thereof;  and.  In  a  counter- 
claim. Dr.  Helbner  set  up  that  In  violation  of 
said  contract  plaintiff  had  continued  to  prac- 
tice medicine  In  fjreen  Ridge  and  vicinity  to 
tbe  great  detriment  and  Injury  of  said  de- 
foidant,  for  which  damages  were  prayed,  less 
the  amount  due  on  said  note.  The  replication 
denied  that  plaintiff  had  violated  his  con- 
tract The  execution  of  the  note  being  ad- 
mitted, the  burden  was  on  the  defendant  to 
establish  his  counterclaim,  and  he  waa  there- 
fore oitltied  to  open  and  cl<»e. 

Defendant  Introduced  evidence  tending  to 
show  that  plaintiff,  shortly  after  returning 
from  the  East,  where  be  took  a  postgraduate 
course,  located  at  Sedalla,  but  immediately 
began  practicing  again  in  tbe  Green  Ridge 
Tldnity,  and  did  so  t>efore  locating  in  Sedalla. 
Plaintiff,  while  asserting  that  some  of  the 
things  charged  by  defendant  did  not  consti- 
tute a  practicing  at  or  near  Oreen  Ridge,  and 
also  denying  that  he  practiced  there  at  all 
prior  to  the  maturity  date  of  said  note,  to 
wit,  March  7, 1917,  yet  admitted  that  be  liad 
practiced  there  since  that  date.  And  In  addi- 
tion to  this  admission  in  bis  testimony,  a 
letter  of  his  to  Dr.  Heibner  was  Introduced, 
wherein  he  wrote,  March  30,  1917,  "The  prac- 
tice I  have  done  la  practice  that  refused  to 
employ  you."  So  that  It  is  beyond  question 
that  plaintiff  did  practice  medicine  in  that 
community  in  violation  of  his  contract  not  to 
do  so.  The  Jury,  ho\\'ever,  returned  a  verdict 
for  plaintiff  for  the  full  amount  of  the  notff 
and  interest,  with  10  per  cent  for  attorney 
fees  as  provided  for  therein,  but  made  no 
finding  on,  or  reference  whatever  to,  tbe  coun- 
terclaim. 

[2,  3]  It  Is  well  settled  that  contracts  of 
this  nature  are  valid.  Gordon  v.  Mansfi^d, 
84  Mo.  App.  367!  Glover  v.  Shirley,  169  Mo. 
App.  637,  166  8.  W.  878;  Counts  v.  Medley, 
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163  Mo.  App.  546,  564,  146  S.  W.  465.  The 
good  will  of  a  business  Is  a  species  of  prop- 
erty, a  thing  of  value  which  may  be  bought 
and  sold,  and  which  the  law  will  protect  and 
award  damages  for  Injuries  thereto.  Sessing- 
haua  MUling  Co.  v.  Hanebrlnk,  247  Mo.  212, 
221-223,  152  S.  W.  354,  Ann.  Caa.  1914B,  876. 
Good  will,  when  connected  with  an  estab- 
lished business,  may  be  the  subject  of  bargain 
and  sale,  and,  as  a  court  of  equity  will  decree 
specific  performance,  so  a  court  of  law  will 
redress  a  breach  of  contract  with  reference 
to  it  by  awarding  damages.  Moor^ead  t. 
Hyde,  38  Iowa,  382. 

E4]  The  court,  over  the  objections  and  ei- 
ceptlons  of  defendant,  confined  the  latter  to 
evidence  of  Dr.  Clabaugh's  practice  prior  to 
the  maturity  of  the  note,  to  wit,  March  7, 
1017,  and  would  not  allow  evidence  to  be  of- 
fered as  to  practice  after  that  date,  on  the 
theory  that  the  failure  to  pay  said  note  when 
due.waa  a  breach  of  the  contract  on  Dr.  Helb- 
uer'fl  part  which  authorized  the  otber  party 
thereto,  Dr.  Clabaugh,  to  disregard  the  pro- 
vision obligating  hint  to  refrain  from  practice 
in  that  community.  Tliia  was  error.  There 
was  no  proTldon  in  the  contract  that  a  fail- 
ure to  pay  the  note  when  due  would  render 
the  terms  of  the  contract  void  or  have  any 
effect  thereon.  The  nonpayment  oC  the  note 
when  due  was  merely  a  default  in  the  pay- 1 
uient  of  that  obligation,  not  a  breach  of  the 
otber  contract.  If  Smith  should  sell  Brown 
a  borse  for  9160  and  take  the  latter's  notd 
due  on  a  certain  date^  the  failure  of  Brown  to 
pay  the  note  when  due  would  not  authorize 
Rmtth  to  go  and  take  the  horse  against 
Smith's  will,  and  then  both  bold  the  horse 
and  sue  on  the  note.  Besides,  the  failure  of  ■ 
plaintiff  to  pay  the  note  when  due  may  have 
been  because  of  the  plaintiff's  prior  violation 
of  the  contract 

[K]  Evidence  was  also  admitted,  over  the 
objection  of  defendant  that  plaintiff  had  leal 
deCmdant  money  with  which  to  buy  a  team, 
which  he  was  to  repay  whea  the  team  was 
sold,  but  that  when  defendant  sold  the  team 
he  bought  an  automobile,  of  which  plaintiff 
himself  says  he  (plaintiff)  said  nothing  and 
did  not  complain.  How  this  was  material  or 
retevant  is  not  perceived.  Its  only  result 
would  be  to  affect  the  Jury,  and  that  to  the 
disadvantage  of  defendant 

[S]  Plaintiff  also  aafced  and  was  given  an 
Instruction  to  the  effect  that  if  there  was  a 
supplemental  agreement  entered  into  wba%by 
It  was  agreed  that  plaintiff  should  practice 
medicine  In  Green  Bldge  and  vicinity  "for  a 
period  of  two  Or  three  months  or  until  he 
could  obtain  a  residence  and  location  in  the 
city  of  Sedalia,"  then  the  jury  should  con- 
sider no  practice  done  by  plain^  during  said 
period  as  in  any  wise  a  brea(^  of  the  con- 
tract No  snCh  supplemratal  contract  was 
pleaded,  and  conseguentiy  the  Instruction 
ms  erroneous.  Scrlvner  v.  Missouri  Pacific 
B.  Co.,  260  Mo.  421, 160  S.  W.        The  effect 


of  a  valid  supplemental  agreement,  If  there 
was  one,  would  be  in  the  nature  of  an  ex- 
cuse or  defense  oh  the  part  of  plahitlff  for 
practicing  at  or  near  Greoi  Bidge;  and  for 
plaintiff  to  avail  himself  of  such  excuse  or 
defraise  he  should  have  pleaded  it.  White  v. 
United  B,  Co.,  250  Mo.  476,  482,  167  S.  W.  5»3. 
The  claim  th^t  such  supplemeiftal  contract 
was  pleaded  in  tlie  plaintiff's  replication  is 
untenable.  The  part  referred  to  was  nothing 
more  than  a  denial  of  having  practiced  l>efbre 
the  matnrity  of  the  note  without  defendant's 
consent 

[71  In  view  of  the  conceded  fact  that  plain- 
tiff did  practice  medicine  In  or  around  Green 
Ridge  after  the  execution  of  the  ctmtract  not 
to  do  so,  it  would  seem  that  It  was  erroneous 
to  give  plaintiff's  instruction  No.  2,  which 
placed  on  defendant  the  burden  of  establlah- 
ing  "all  the  allegations  of  his  counterclaim 
and  any  element  of  damage  that  mlgbt  have 
been  sustained  him,  if  any,  and,  unless 
you  BO  find,  yonr  v»ditt  shonld  be  for  the 
plaintiff  as  defined  In  other  instmetions.*' 
Aa  the  claimed  supplemental  contract  was 
not  pleaded,  there  was  nothing  controverted, 
or  for  the  Jury  to  setUe,  except  the  amount 
of  defendantfB  damages.  And  had  the  so- 
called  supplemental  contract  been  pleaded  so 
that  It  could  have  been  relied  upon  by  plain- 
I  tiff,  the  burdm  as  to  It  would  have  been  on 
plaintiff.  The  fact  that  upon  the  opening  of 
the  trial  the  dtfendant  agreed  that  the  bnr- 
den  was  on  him  does  not  affect  the  matter, 
nor  does  it  estop  d^endant  from  mnkiug  the 
point  here  ruled  n|i5n.  For  that  agreement 
was  made  In  view  of  the  issues  as  tbea.  ex- 
isting and  raised  by  the  pleadings,  or  on  Hie 
,  case  as  it  then  stood.  The  evidence  had  not 
then  been  introduced  wherein  plaintiff  was 
concededly  shown  to  have  practiced  there,  nor 
was  It  then  known  tiiat  he  would  seek  to  rely 
upon  any  supplemental  agreement  to  excuse 
or  Justify  it 

[I,  I]  In  addition  to  evidence  of  profession- 
al visits  and  practice  dmie  by  plaintiff  in  or 
around  Grecsi  Ridge,  defendant  introdnfied 
120  prescriptions  Issued  by  plaintiff  to  pa- 
tients reslcUng  in  Green  Bl^  and  within 
^ght  miles  thereof.  These  prescriptions  were 
filled  at  a  drag  store  in  Great  Bldga  We 
are  at  a  loss  to  understand  how  it  can  be  that 
audi  prescriptions  were  issued  in  tiie  course 
of  plaintiff's  office  practice  in  Sedalia,  as 
plaintiff  claims,  when  the  i^escrlptions  show 
that  thev  wwe  Issued  between  March  9, 1016, 
and  the  date  plaintiff  moved  to  Sedalia, 
whldi  was  on  Angust  20,  1916.  However,  It 
may  be  that  plaintiff  opened  an  office  in  Seda- 
lia before  he  moved  there.  The  issuance 
of  prescriptions,  in  which  a  physician  pre- 
scribes remedies  he  deems  appropriate  for  ail- 
ments or  diseases,  is  practicing  mcdiciue;. 
State  V.  Smith,  233  Mo.  242.  260,  135  S.  W. 
465,  33  L.  B.  A.  (N.  S.)  179;  State  T.  Davis, 
194  Mo.  485,  497,  02  S.  W.  484,  4  L.  B.  A.  (X. 
S.)  10S3,  5  Ann.  Gas.  1000.    However,  the 
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qootloii  hoe  Wbere  .was  the  practice,  in 
bndos  mth  inreaalptionB,  done?  It  would 
seem  that  tt  patients  came  to  plalntUTs  office 
Id  Sedalla  and  tboe  crasnlted  taim  and  were 
piamlned,  treated,  or  rectfved  preeqriptloiis 
tbere^  such  acts  on  tbe  part  of  tbe  plaintiff 
would  be  a  practldng  of  medldne  in  Sedalla, 
erai  though  such  patients  may  have  resided 
in  or  anmiid  Oreea  Ridge  and  took  sucb  pre- 
acriptiana  to  the  latter  plMe  when  they  were 
lUled.  Bat  if  the  prescriptions  were  issued 
voia  snch  drcumstances  as  that,  dtber  tbe 
^vlng  of  tbe  prescriptionB,  or  the  consulta- 
tion with  or  examination  of  the  patients  to 
wh«n  tbey  wwe  ren,  could  be  said  to  have 
bem  c<niBnmmated  In  at  around  Green  Bidge. 
thai  auch  pracUoe  was  not  In  Sedalla,  but 
wi0dn  the  other  territory.  The  evidence  is 
not  eqdieit  mough,  nor  Is  It  conceded  that 
tbe  tMng  of  the  pre8CT4»tI<ms  was  a  practice 
at  medkine  In  the  forbidden  territory,  so  as 
to  justify  tbe  ^vlns,  wtthmit  qoaUflcatlon,  ot 
defendant* a  instruction  A,  which  tbe  court  re- 
fBsed.  This  instruction  told  the  Jury  that 
writing  preeei^ons  for  medicines  was  tbe 
prmctice  ot  medldne,  and,  if  tbey  beUered 
plalntttr,  even  thon^  residing  in  Sedalla, 
wrote  prescriptions  for  patients  living  In 
Green  Ridge  or  Tldnity,  then  this  itself  was 
a  breacSi  of  tbe  contract,  csodiUng  defendant 
to  damages.  Such  Instmctlco  should  have 
been  so  qoalifled  as  to  exclude  ttie  hypothesis 
that  tliey  were  Issued  In  tbe  course  of  {daln- 
tiff's  <^ce  practice  in  Sedalia. 

Other  complaints  are  made,  but  tbey  UjOed 
not  be  noticed,  ^ce  tbe  forcing  amply 
calls  Cor  a  retrial  of  the  case,  at  which  time 
tbe  reason  fi>r  the  other  comjdalnts  may  not 
arise  or  will  likely  be  aTolded. 

Tbe  Judgmoit  is  reversed,  and  the  cause 
remanded  for  a  new  txlaL 

The  other  Jnc^ea  ooncnr. 


WASSON  V.  CITY  OF  SEDALIA. 
(No.  13798.) 


(Kansas  Olty  Court  of  Amtalu. 

Jan.  9,  1022.) 


Misionrt 


1.  MsRtciiMil  corporatrons  <3=>79t  (2)— City  held 
to  have  eonstrsctlve  notice  of  dangerons  con- 
dttios  of  sidewalk. 

Where  a  city  allowed  a  ditch  acroaa  a  side- 
vtOc  to  be  covered  for  mootfai  with  loose 
boards,  which  warped  and  sagged,  AeM,  that  It 
ms  afforded  coastmcttve  notice  of  the  inse- 
cnre  aitoation,  and  negligent  in  not  remedying 
tlie  defect 

2.  Evldeace  «»2e5(2)— PlalnlKPs  remark  that 
plaeo  was  safe  whan  aba  last  saw  It  before 
her  Injury  sot  eeadeslva  adnlssloa  that  ol^ 
wai  set  aaolliaat 

In  a  personal  injary  action  against'  a  dly 
llaiatiffs  remark  that,  the  last  ttme  she  saw 


the  place  before  receiving  tbe  Injury,  the  boards 
were  on  the  ditch  which  was  cqt  through  the 
sidewalk,  snd  were  not  in  a  dangerous  condi- 
tion, was  nothing  more  than  what  then  ap- 
peared to  her,  and  was  not  a  conclusive  admis- 
sion that  the  city  was  not  negligent  in  permit- 
tiog  tbe  condition  to  exist  there,  as  it  bad 
for  a  long  time,  and  where  it  did  not  appear 
bow  long  before  tbe  acddent  she  had  seen  tite 
boards  over  tbe  ditch,  end  they  were  not  over  It 
when  the  accident  happened. 

3.  Municipal  oorperatlons  «=982l  (11)— Over- 
fullBf  «f  dt/a  demurrer  to  ovldenee  of  plain- 
tiff, suing  for  personal  Injuries,  held  not  er- 
ror. 

Boards  laid  over  a  ditdi  in  a  broken  pave- 
ment, and  whidi  warp  and  sag  Into  tbe  shape 
of  a  trobgh,  and  do  not  remain  in  podtion,.  are 

not  reasonably  and  ordinarily  secnre,  so  that, 
where  plaintiff  made  such  showing  in  an  ac- 
tion for  personal  iojaries  against  tbe  dty,  it 
was  not  error  to  overrule  defendanf  s  demurrer 
to  the  evidence. 

4.  Trial  ^253(4)— lastnidlon  direotlng  a  ver- 
did,  If  specified  facts  are  proved,  without  sub- 
mlttinp  Issues  of  fact  presented,  held  error. 

In  a  personal  injury  action  against  a  dty, 
plaintiff's  instruction,  covering  the  case  and 
directing  a  verdict  for  plaintiff  if  apecifled  facts 
are  proved,  without  submitting  the  issaes  (rf 
whether  tiie  ddewalk  was  rendered  dangerous 
and  not  reasonably  safe,  and  whether  the  dty 
had  coiStruetive  notice  thereof,  for  a  reason- 
able length  of  time  before  the  injury,  suffident 
to  liave  enabled  it,  in  the  exerdse  of  ordinary 
care,  to  remedy  tbe  situation,  was  error. 

5.  Trial  •s»S9«(l>— Error  la  dirsetlao  vsrdlet 
wlthont  sHbmlttlai  eertala  tosuas  held  net 
oured  by  other  Inshnetfona  eoatalning  the 
missing  elements. 

An  Instruction  directing  a  verdict,  erroneous 
because  omitting  certain  issues  of  fact  pre- 
sented' by  tbe  evidence,  held  not  cured  by  the 
fact  that  some  other  instructions  contained  the 
missing  element,  for  the  jury  may  have  followed 
the  defective  iostruetion,  and  there  Is  no  way 
of  asGOtafaiing  that  it  did  noL 

Appeal  tram  Circuit  Oourt,  Pettis  Oounty; 
H.  B.  Sbatu,  Judge. 

"Not  to  be  offldally  published." 

Action  by  Mary*  Wesson  against  tbe  City 
of  Sedalla.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals.  Judgment  set 
aside,  and  cause  remanded  for  new  triaL 

WllkersoD  &  Barnett^  of  Sedalia,  for  ap- 
pellant. 

A.  li.  Sbortridge  and  W.  D.  Steele,  both  at 
Sedalla,  for  respwdent 

TBIMBLEV  P.  J.  PlalntUr,  whUe  walking 
west  aa  the  brick  sidewalk  along  the  south 
side  Boonville  street  in  Sedalia,  a  dty 
of  the  third  class,  stepped  into  a  ditch,  a 
foot  wide  and  one  foot  de«pb  whidi  ran 
across  the  sldewalii:;  tbe  bricks  for  that 
width  having  been  i-emoved  and  the  ditch 
dug  for  tbe  purpose  of  draining  tbe  adja- 
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cent  lot.  This  had  been  done  Bcveral  months, 
or,  as  some  witnesses  say.  a  year,  prior  to 
the  Injury,  and  the  ditch  was  covered  by 
merely  laying  two  boards  lengthwise  over  the 
ditch  and  across  the  sidewalk.  These  boards 
had  warped,  and  also  had  sagged  down  along 
the  middle  or  inner  edges  thereof,  till  they 
formed  eomethlng  like  a  **bog  trough."  The 
evidence  tends  to  show  that  the  boards  con- 
stituting even  this  insecure  covering  had  ei- 
ther slipped  to  one  side  or  had  been  removed 
entirely  for  one  or  two  days  before  the  in- 
Jury.  A  witness  said  he  noticed  on  Satur- 
day that  the  boards  were  not  over  the  ditch. 
How  long  before  that  they  were  off  is  not 
shown.  Plaintiff's  injury  occurred  about  7:30 
Monday  evening  In  February,  when  nfght  had 
fallen,  and  the  place,  not  being  well  lighted, 
was  in  partial  darkness. 

PlalntifE  knew  of  the  existence  of  the  ditch 
and  of  Us  board  covering,  but  was  not  aware 
of  the  boards  having  been  moved-  Her  evU 
dence  tends  to  show  that  she  was  proceeding 
In  a  prudent  and  careful  manner,  having  in 
mind  the  existence  of  the  ditch  covered  and 
in  the  condition  above  described,  but  before 
she  knew  It  she  reached  the  ditch,  and,  as 
it  was  unprotected,  she  stepped  Into  it  and 
was  severely  hurt,  receiving  Injuries  to  her 
right  hip,  right  side,  and  al)domen,  a  sprain 
and  bruise  of  her  back  and  right  knee,  and 
Internal  Injuries  not  clearly  defined.  She 
was  confined  to  her  bed  and  house  for  some 
time,  and  thCToafter  up  to  the  time  of  the 
trial  was  compelled  to  use  crutches.  The 
plaintiff  recovered  a  verdict  of  fS.OOO,  upon 
which  Judgment  was  rendered,  and  defend* 
ant  has  appealed. 

[1  ]  The  city's  contention  that  no  construc- 
tive notice  of  the  defect  was  shown  Is,  based 
upon  the  view  that  the  n^ligence  charged 
Is  In  allowing  the  ditch  to  liecome  and  remain 
uncovered  by  the  displacement  of  the  boards. 
But  the  petition  did  not  charge  the  default 
to  lie  In  the  removal  of  the  boards,  but  in 
the  allowance  of  the  ditch  to  exist  and  con- 
tinue In  such  condition  as  to  render  the  side- 
walk at  that  place  dangerous  and  unsafe. 
We  do  not  wish  to  be  understood  as  Impliedly 
holding  that.  If  the  petition  had  specified  the 
removal  or  absence  of  the  boards  as  the 
negligence,  there  would  have  been  no  con- 
structive notice  shown.  While  the  evidence 
does  not  explicitly  show  how  great  was  the 
use  of  the  sidewalk,  yet  it  does  disclose  that 
It  "was  regularly  used  for  travel,"  that  it 
was  in  an  inhabited  part  of  the  ci^,  that 
there  was  a  heavy  vehicular  traffic  on  the 
street,  and  tbat  the  sidewalk  was  also  trav- 
eled and  used,  though  the  travel  thereon 
was  not  so  heavy  as  on  certain  other  streets. 
The  case,  however.  Is  l)ottomed  upon  negli- 
gence In  permitting  the  ditch  to  exist  In  the 
sidewalk  and  to  remain  there  In  su<^  a  con- 
dition as  to  make  the  place  in  the  sidewalk 
not  reasonably  safe  and  liable  to  become  ex- 
ceedingly dangerous  at  any  QoQient  The 


coToing  of  such  dltcb,  by  laying  two  boards 
side  by  side  lengthwise  of  the  ditc&r  and 
across  the  sidewalk,  where  it  could  reason- 
ably be  anticipated  that  they  would  become 
warped  /ind  sag,  as  they  did,  and  would  like- 
ly be  displaced,  thus  leaving  an  aptai  ditch  in 
the  brick  sidewalk,  created  such  a  situation 
that  it  was  negligent  not  to  bare  It  remedied 
as  soon  as  discovered,  whether  the  boards 
were  in  fact  displaced  long  enooi^  to  afford 
constructive  notice  of  actual  displacement  or 
not  The  city  bad  ample  time  to  afford  It 
constructive  notice  of  such  an  insecure  and 
dangerous  situation. 

[2]  The  fact  that  plaintiff  remarked  that, 
the  last  time  she  saw  the  place  before  she 
received  the  Injury,  the  boarda  were  on  the 
dltcb  and  wwe  not  In  a  dangerous  condition, 
was  nothing  more  than  a  statement  of  what 
appeared  to  her  at  that  time.  It  was  not  a 
concluBlve  admission  that  the  city  was  not 
negligent  in  permitting  the  situation  to  exist 
there,  aa  It  had  been  for  a  long  time,  nor 
does  It  appear  how  long  it  was  before  her 
accident  that  she  had  seen  the  boards  over 
the  ditch.  There  Is  no  claim  that  me  dty 
could  not  reasonably  observe  and  know  the 
careless  manner  in  which  the  ditch  was  cov- 
ered. It  says  It  did  not  know  that  the  dltdi 
or  boards  were  there  at  all ;  that  iM,  it  had 
no  actual  knowledge  thereof. 

[3]  Nor  can  we  agree  with  appellant's  con- 
tention that  there  was  no  evidence  from 
which  the  Jury  could  find  that  the  iKtards 
were  insecurely  placed  over  the  ditch. 
Boards  "laid  over"  a  ditch  In  a  brick  pave- 
ment, and  which  warp  and  sag  Into  the  shape 
of  a  hog  trou^,  and  do  not  remain  in  posi- 
tion, are  not,  in  such  a  place,  reasonably  and 
ordinarily  secure.  In  view,  therefore,  of  all 
that  we  have  said,  there  was  no  error  in  over- 
ruling defendant's  demurrer  to  the  evidence. 
Hendershott  v.  City  of  Grand  Rapids,  142 
Mich.  140,  105  N.  W.  140;  Hebenheimer  v. 
St.  Louis,  268  Mo.  92,  100,  189  S.  W.  USO; 
Drake  v.  Kansas  City,  190  Mo.  870,  37d,  88 
S.  W.  688,  108  Am.  8t  Rep.  759. 

[4]  Error,  howevw,  was  committed  in 
idalntlff's  Instruction  No.  2,  for  it  covered 
the  case  and  directed  a  verdict  for  the  plain- 
tiff, without  submitting  the  Issues  of  whether 
the  sidewalk  was  rendered  dangerous  and 
not  reasonably  safe,  and  of  whether  the  dty 
had  constructive  notice  thereof  a  reasonable 
length  of  time  before  the  injury  sutUci^t  to 
have  enabled  It,  In  the  exercise  of  ordinary 
care,  to  remedy  the  situation  t)eIore  the  fall 
occurred.  The  finding  of  these  issues  in 
plaintiff's  favor  were  necessary  elements  In 
plaintiff's  cause  of  action,  and  it  is  error  to 
omit  them  from  aa  Instruction  Whlcdi  at- 
tempts to  cover  the  caw  and  which  does  di- 
rect a  verdict 

[E]  Nor  Is  the  error  cured  by  the  fact  that 
some  Other  instruction  contains  the  missing 
elements,  for  the  Jury  may  have  followed  the 
defective  instruction,  and  there  is  no  way 
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at  ascertainlnff  that  th^  did  not  Mnrdod: 
T.  Donbam,  206  S.  W.  915.  l%is  neceaBltates 
tbe  settii^  aside  of  tbe  Judgment  and  a  re- 
maztdLng  of  the  cause  for  a  new  trial,  which 
is  accordingly  directed. 
All  concur.  • 


PEOPLE'S  BANK  OF  DE  SOTO  V.  PRES- 
NELL  et  al.    (No.  3005.) 

(Springfield  Court  of  Appeals.  Missouri.  Jan. 
14,  192S.) 

1.  Baaks  mmi  baaklao  «S9>I07— Oathier  has  no 
sathorfty  to  rseelve  aayttilag  but  moaey  In 
W«ent  of  not*. 

Cashier  of  bank,  without  being  authorized 
the  action  of  the  hoard  of  directors,  has  no 
intbority  to  receive  ansrthing  but  money  in 
payment  of  a  note  belonging  to  tbe  bank,  and 
haa  no  authority  to  agree  with  the  maker  of  a 
note  to  take  mortgaged  property  secaring  It 
in  payment  thereof. 

2.  Bills  and  notes  «=9527(2)  —  Evldaase  held 
sot  to  show  transfer  of  proporty  In  faarment 
of  debt. 

In  action  on  note  secored  by  mortgage,  de 


what  th^  wcore  ioSng  with  t2ie  rents.  H« 
went  to  the  hank  and  asked  the  cashier  what 
he  was  dcrfng  with  the  rent  they  were  getting 
from  tiie  proper^,  and  tlie  cashier  told  him 
it  was  Bcme  of  his  busineaa;  that  it  was  their 
propoty;  that  they  bad  taken  it  for  the  pur- 
chase inrlce  that  he  owed  on  It  He  rolled 
tbat  it  was  all  right,  and  walked  out  of  tbe 
bank,  and  had  done  nothing  tn  reference  to 
the  pnq^erty  since.  The  plaintiff  contbiued 
in  possession  and  collected  tbe  rents  for 
some  time,  and  finally  sold  the  property  for 
$2,000,  and  to  transfer  the  title  the  mort- 
gage was  fbredosed,  and  the  property  bought 
in  by  the  purchaser  for  $970.  He,  however, 
paid  the  bank  $2,000,  which  one  wibieas  tes- 
tified was  the  full  value  of  the  property. 

[1]  The  defense  in  this  case  was  based  on 
the  conversation  between  plaintiff's  cadiler 
and  Charles  C.  Presnell  at  the  time  be  went 
to  the  bank  to  learn  what  was  being  done 
with  the  rents  of  the  property.  After  that 
tbe  bank  sold  the  property  and  collected  tbe 
proceeds.  It  is  contended  that  the  conver- 
sation alluded  to  amounted  to  an  oral  con- 
tract on  the  patt  of  the  cashier  to  take  the 
property  for  tbe  debt,  and  tbat  tbe  sale  of 


fense  that  the  note  was  paid  by  transfer  to  i  the  property  afterward  by  plaintiff  was  a 
mortgagee  of  the  mortgaged  property  *«W  not  i  full  performance,  and  tbat  took  tbe  agree- 
sostained  by  evidence.  I  ment  out  of  the  statute  of  frauds  and  made 

,  . .   t  U  bindlog.   With  this  contention  we  do  not 

Appeal  from  Circuit  Court,  Butler  Conn-  conversatton  tes- 


ty;  Almon  Ing,  Judge. 

Action  by  tbe  People's  Bank  of  De  Soto 
agabist  Charles  C.  Presnell  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

HuaseU.  Brown  &  Joslyn,  of  Charleston,  for 
appellant 

Ward  &  Beeves,  of  CaruthersTiHe,  and  J. 
a  McDowell,  of  Charleston,  for  respondents. 

COX,  P.  J.  Action  on  a  note.  Verdict  and 
Judgment  for  defendants,  and  plaintiff  ap- 
pealed. 

On  December  8,  1909,  these  defendants, 
with  other  parties  executed  the  note  in  suit 
to  plaintiff.  At  that  time  Charles  C.  Presnell 
bought  lots  11  and  12  In  block  2  of  Lans- 
downe  addition  to  tbe  dty  of  De  Soto,  Mb., 
for  the  sum  of  $2,500.  To  secure  tbe  money 
to  pay  for  this  property,  this  note  for  $1,000 
and  another  for  $1,500  was  given  to  plalntUt. 
These  notes  were  secured  by  mortgage  on 
the  property  purchased.  DefiiuU  was  made 
in  the  payment  of  these  notes,  and  on  tbe 
demand  of  platntUTs  cashier  possession 
of  the  property  covered  by  the  mortgage  wns 
tarned  over 'to  plaintiff  and  the  rents  were 
collected  by  It.  Defendant  Charles  C.  Pres- 
nell testlfled  that,  after  surrendering  posses- 
sion of  the  property  to  plaintiff,  he  moved,  to 
Cliarleston,  and  afterward  went  back  to  De 
Soto  to  see  what  was  being  d<me  with  the 
Vnperty,  and  to  get  posaesslott  or  Jlnd  out 


tified  to  amounted  to  a  contract.  The  cashier 
simply  told  Presnell  the  bank  bad  taken  the 
property  for  tbe  debt,  and  Presnell  answered, 
"That  is  all  right"  But  be  tbat  as  It  may, 
it  Is  clear  that  the  cashier,  without  being  au- 
thorized by  action  of  tbe  board  of  directors 
of  the  bank,  had  no  authority  to  make  such 
a  contract.  The  cashier  was  tbe  agent  of 
the  bank,  and  by  reason  of  bis  position  bad 
authority  to  .collect  tbe  notes  due  tbe  bank; 
but,  like  any  other  collection  agent,  be  had 
no  authority  to  receive  as  payment  anytbing 
but  money.  Bank  v.  Brightwell,  148  Mo.  358, 
364,  49  S.  W.  994,  71  Am.  St.  Bep.  608;  Cowl- 
ing V.  American  Express  Co.,  102  Mo.  App. 
366,  78  a.  W.  712 ;  Nat  Bank  of  Commerce 
V.  American  Ezch.  Bank,  ISl  Mo.  320,  829, 
02  8.  W.  265,  74  Am.  St  Bep.  627. 

[2]  If  this  conversation  between  PresaeU 
and  tbe  cashier  could  be  construed  as  an 
agreement  between  tbem,  It  was  without  con- 
sideration. The  bank  already  bad  possession 
of  the  property  under  tbe  mortgage.  Nothing 
was  paid,  no  right  surrendered  and  nothing 
done  that  could  bind  either  Presnell  or  the 
bank.  Presn^l  conld  have  paid  his  notes  and 
demanded  and  enforced  a  cancellation  of  them 
afterward  as  well  as  bdlore.  It  is  clear  that 
he  was  not  bound,  and  he  could  have  redeemed 
at  any  time  before  tbe  foreclosure  sale  took 
place,  and,  if  be  was  not  bound  at  the  time, 
tbA  bank  wns  not.  Did  the  subsequent  sale 
of  the  property  and  the  foreclosure  of  the 


4s>py>r  othw  eatiM  mm  hsm  tioia  and  UY^^TOllBBR  In  aU  Key-Hoabwaa  oiBwta  and  Inteisi 

236  S.W.-26 


Digitized  by  Google 


402 


236  SOUTHWESTERN  REPORTER 


mortgage  by  Uie  bank  relate  back  to  this  otm- 
versatlon  and  give  it  Talidlty  as  a  contract? 
We  think  not  The  bank  did  nothing  In  pursu- 
ance of  that  conversation ;  neither  did  Pres- 
nell.  The  bank  proceeded  under  its  rights  nn- 
der  the  mortgage,  and  did  nothing  it  would 
not  have  been  authorized  to  do,  If  the  conver- 
sation had  never  occurred.  Defendants  say 
the  bank  treated  ttxe  property  as  Its  own,  and 
sold  It  and  collected  the  price,  and  the  sale 
under  the  mortgage  was  solely  for  the  pur- 
pose of  transferring  the  title  to  the  puriihas- 
er.  Tb&t  position  condemns  itself.  If  the 
debt  was  paid,  the  mortgage  could  not  be  le- 
gally foreclosed,  and  a  sale  under  It  would 
pass  no  title  as  between  the  bank  and  Pres- 
nelL  It  Is  only  hy  reason  of  the  fact  that 
the  debt  was  not  paid  that  a  foreclosure  sale 
would  convey  title.  The  fact  that  the  bank 
found  a  purchaser  willing  to  pay  the  full 
value  of  tbe  property  before  foreclosing  only 
shows  that  It  was  exercising  good  business 
Judgment  In  trying  to  realize  all  It  could 
from  the  property. 

The  defense  of  a  transfer  of  the  property 
in  paymmt  of  the  debt  wholly  failed,  and 
that  Issue  should  not  have  been  submitted 
to  the  Jury.  The  only  defense  open  on  the 
-conceded  facts  is  the  right  of  defendants  to 
an  accounting.  In  which  the  bank  should  be 
required  to  account  for  rmts  received  and 
the  proceeds  of  the  property  at  the  sale. 
'This  defense,  however,  w»s  not  pleaded,  and 
by  reason  of  the  tact  that  suit  was  only 
brought  upon  one  note  we  assume  that  the 
other  note  was  paid  ont  ct  the  proceeds  of 
the  property,  and  for  that  reason  no  account- 
ing was  asked  for  by  the  defffldants  in  this 
case. 

Under  the  pleadings  and  the  evidence  In 
this  case,  there  was  but  one  duty  that  the 
Jury  could  have  performed  in  the  trial,  and 
that  was  to  ascertain  and  compote  the 
amount  of  interest  which  had  accrued  and  re- 
mained unpaid  on  the  note,  and  the  verdict 
should  have  been  for  the  face  of  the  note  and 
unpaid  interest 

Judgment  reversed,  and  cause  remanded, 

FABRINGTON  and  BRADIiEY,  JJ.,  con- 
•cur. 


FERGUSON  et  al.  v.  HOME  INS.  CO.  OF 
NEW  YORK.    (No.  I4IS9.) 

<KansaB  City  Court  of  Appeals.  MissourL 
Dec  S,  1921.    Rehearing  Denied 
Jan.  9,  1922.) 

I.  Insurance  «=>207(2)— ResMtnt  agent  of  fer- 
elffl  Imaraioe  obmpany  eouM  wtlvt  wrlttaa 
oottBent  to  asslganiaat. 

A  resident  agent  of  a  foreign  insnranee 
■company  liad  the  power,  under  Ber,  Bt,  1918,  i 


6815,  to  waive  a  poUey  reqalrament  at  writ- 
ten consent  of  Hie  eompany  to  an  assignmait 
of  the  policy,  and  the  company  la  estopped  from 
deoTing  authority  to  make  such  waiver,  where 
delay  in  sending  the  assigned  policy  to  the 
proper  office  for  iDdorsement  and  consent  was 
wholl7  due  to  acts  oC  the  agent' and  not  of  the 
insared. 

2.  InaeraMe  «9«72— Jaignmrt  properiy  eatsr- 
•d^  thosgh  lavelvlng  two  Itesis. 

Complaint  cannot  be  made  by  insurer  of  a 
judgment  under  tornado  policy  because  two 
Items,  separately  valued,  went  to  make  ap  the 
total;  judgment  being  obviously  baaed  upon 
two  items  of  one  class,  to  wit  a  ham  and  ma- 
chine shed  and  a  buggy  honse. 

3.  Appeal  and  error  ®=»I87(2)— Conplaist  of 
mlsjolsder  of  parties  mast  be  made  below. 

Where  no  demurrer  is  shown  in  the  record 
to  have  been  filed  by  defendant  aa  to  misjoinder 
of  parties  at  proper  time  during  course  of  trial, 
it  cannot  be  maintained  on  appeal  that  there 
was  a  misjoinder  of  parties  plahitiff. 

4.  Insurance  «S3559(()— Fonaal  proof  ef  lees 
held  waived  by  denial  •1  liability. 

Formal  proof  ot  loss  under  tornado  policy 
was  waived  by  insnrer,  where  an  adjuster,  on 
notice  of  toss,  went  to  the  premises  and  denied 
UabiUty. 

Appeal  from  Circuit  Oonrt,  Uonlteau 
County ;  Jvbn  G,  Slate,  Judge. 

Action  by  H.  M.  Parson  and  othent 
against  the  ^nne  Insnnnce  Company  <j£ 
New  York.  Judgmrat  for  plalntUfs,  and  de- 
fendant appeals.  Affirmed. 

Fyke,  Snida  &  Hume^  of  Kansas  City, 
for  appellant. 

Embry  &  Embry,  of  California,  Mo.,  tor 
req>ondents. 

ARNOLD,  J.  This  Is  a  suit  on  a  policy 
of  Insurance.  Defendant  is  a  foreign  In- 
surance company  licensed  to  do  business  in 
this  state. 

On  June  3,  1916,  defendant  Issued  its  poli- 
cy of  insurance  in  the  sum  of  $3,400  on  the 
Improv^ents  upon  the  farm  of  D.  B.  Cal- 
houn, in  Moniteau  county,  Mb.,  against  loss 
or  damage  by  windstorms,  cyclones,  or  tor- 
nadoes for  a  period  of  five  years.  Amon^ 
the  items  covered  by  said  policy,  and  the 
nnly  ones  under  consideration  in  this  suit, 
were  $1,000  on  a  barn  and  $100  on  machine 
shed  and  buggy  house.  It  was  st^mlated  In 
said  policy  that — 

"In  case  any  diange  skaE  take  ^ace  in  title 
or  interest  or  possession  *  *  *  of  the  prop- 
erty herein  named,  or  if  the  assured  shaU  not 
be  the  sole  and  unconditional  owner  in  fee  of 
said  property,  or  if  this  policy  aball  be  assign- 
ed witliout  written  consent  hereon,  then  in 
each  and  every  one  of  the  above  cases  this  poli- 
cy shall  be  null  and  void.  *  *  •  This  poli- 
cy is  not  asrignable  for  the  purpose  d  collater- 
al security,  bnt  only  when  there  has  been  an 
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actual  sale  or  trajufer  of  the  titie  to  th«  prop- 
erty iiiaiiT«d,  and  do  SBsIgnmeiit  to  the  new 
owner  will  be  ralid  nntil  written  eonscDt  is  in- 
dorsed hereon  hj  the  oompany  at  its  Weetem 
Farm  Department  office  In  Ghteafo,  m.** 

The  agent  of  the  def aidant  company 
throngh  whom  tbe  said  poU(7  was  written 
was  <nie  F.  C  Harra,  at  Galtfomia,  Ho. 
On  the  transfer  of  Oie  title  to  Uie  prc^perty 
from  Calhoun  to  Ferguatm,  the  forma:,  In 
the  presence  and  miAer  the  direction  <tf  the 
aald  agent  assigned  all  his  right,  title,  and 
Interest  In  and  to  said  policy  of  insuraiKe 
to  the  iBtUr,  as  provided  In  the  propar  blank 
.on  the  badk  of  said  poller  for  such  pnrpooe. 
The  said  amlgnmait  blank  was  filled  out  by 
Agent  Harra. 

Plaintiff  Fergoson  testified  Oiat  after  the 
loss  he  algned  some  papers  under  Che  di- 
rectioB  of  Harra,  the  exact  character  ot  which 
he  la  unabJe  to  designate,  bat  thinks  they 
mig^t  have  beoi  pnxtf  <HC  lose.  Harra  testi- 
fied that  they  were  notice  of  loss  and  that 
be  notified  t3ie  cmnpany  of  Uie  loss. 

Tbe  policy  was  held  by  Ag»t  Harra 
after  the  asrignment  from  Calhoun  to  Fer- 
gnson  and  was  not  sent  to  the  Western 
Farm  Department  at  Chicago  for  Indorse- 
ment of  consrat  to  sacb  asedgnment,  as  pro- 
vided by  the  policy,  because,  as  iLgeat  Harra 
states,  he  was  waiting  for  Fergnson  to  in- 
dicate what  "changes  he  might  want  to 
mahe  in  the  policy,"  or  "If  he  wanted  to  be 
protected."  Daring  the  period  In  which  de- 
fendant's agent  was  so  waiting,  the  storm 
occurred  by  which  the  property  in  qnestlMi 
was  destroyed- 

One  FhlUIps,  the  adjusting  agoit  of  de- 
fendant, after  notice  of  loss  to  the  com- 
pany as  above  Indicated,  went  to  the  prem- 
ises, viewed  the  damage,  and  advised  Fei^ 
guson  that  defendant  was  not  liable  and 
would  not  pay  the  loss.  After' the  loss  of 
the  property,  as  stated  above,  Fei^son  sold 
nnd  conveyed  the  land  to  J.  F.  Procter  and 
W.  J.  Halm,  at  the  same  time  verbally 
agre^g  that  said  purchasers  should  have 
the  amount  ^ovlded  for  loss  under  said 
policy  to  be  used  in  replacing  the  property 
destroyed.  Said  Procter  and  Habn  were 
thereupon  made  parties  plaintiff  to  this  suit 
as  having  an  Interest  therein. 

The  auctions  of  the  petition  are  sub- 
stantially as  above  set  out 

The  answer  of  defendant  admits  Its  cor- 
porate existence  and  the  Issuance  of  the 
policy  as  pleaded,  and  as  an  affirmative  de- 
fense pleads  the  provisions  of  the  policy  re- 
lating to  assignment  and  transfer,  as  above 
stated,  and  also  that  proof  of  loss  had  not 
been  filed  as  required  by  the  terms  of  the 
policy.  Further,  the  answer  admits  the  sale 
of  the  farm  by  Calhoun  to  Ferguson  and 
that  the  transfer  of  title  had  been  made, 
and  alleges  that  the  property  was  attempted 
to  be  assigned  by  Calhoun  to  FeiiEUson  be- 


fore the  windstorm  occurred,  bat  that  sudi 
attonpted  tranate  was  made  wlUiout  de^ 
fendantfa  knowledge  or  written  cons^t  In- 
dorsed on  said  policy  as  provided  ther^, 
and  that  aald  policy  became  and  was  void 
at  the  time  of  said  wbidstorm.  Ttie  answer 
also  denies  that  proof  of  loaa,  as  required 
by  the  terms  of  the  policy,  was  ever  fumhdi- 
ed,  and  that  by  reason  ot  sudi  failure  to 
furnish  sudt  pnxtf  of  loss  the  policy  Is  now 
void. 

The  reply  was  a  general  denial.  The 
cause  came  on  for  trial  to  the  court;  a  Jury 
having  been  waived.  Judgment  was  for 
plaintiffs  In  the  sum  of  flAOO,  the  amount 
sought  to  be  reoovCTod.  Motions  for  new 
trial  and  in  arrest  were  overruled,  and  de- 
foidant  appeals. 

The  controversy  between  the  parties  Is 
based  upon  the  question  of  the  validity  of 
the  assignment  by  Calhoun  to  Ferguson. 
Defendant  urges  that  the  said  assignment 
Is  not  valid  because  it  had  not  the  sanction 
of  defoidant  Plaintiffs  urge  the  validity, 
in  that,  while  d^endant  did  not  sanction 
same,  defimdanfs  Agent  Harra  knew  ot  the 
assignment,  sanctltmed  it,  and  thus  defendant 
waived  any  objections  It  might  have  had  to 
the  assignment  As  this  is  the  main  con- 
tention In  the  case,  we  will  cmslder  It  first 
regardless  of  the  order  in  whtxh  the  points 
are  presoDted. 

It  may  be  conceded  that  the  policy  of 
insurance  provides,  as  pleaded  In  d^endant's 
answer,  that  any  assignment  of  the  policy 
was  void  onless  (he  written  consent  of  tte 
company  was  indorsed  on  the  policy  as  pro- 
vided therein,  litis  position  Is  correct  pro- 
vided the  acts  of  defendant's  agent  were  not 
such  as  to  waive  this  requirement 

Section  6316,  R.  S.  1919,  provides: 

"Foreign  companies  admitted  to  do  business 
in  this  state  shall  make  contracts  of  insurance 
upon  property  or  intereats  thereta  only  by  law- 
fully eonsUtntad  and  Ueoised  resident  agents, 
who  shall  countersign  all  polidea  ao  Issued. 
And  any  snch  Insurance  company  who  shall  vio- 
late any  provision  of  this  section  shall  suffer 
a  revocation  of  Its  aatfaority  by  the  superin- 
tendent of  insurance  to  do  buHiness  in  this 
state,  in  addition  to  the  penalty  prescribed  In 
section  6822,  such  revocation  to  be  for  the 
term  of  one  year."   B.  S.  1909.  I  7047. 

I>efendant  being  a  foreign  corpcvation 
licensed  to  do  business  in  this  state,  ac- 
cepts such  llc^se  under  the  provisions  of 
the  statute,  and  any  rules,  requirements,  or 
provisions  la  its  policies  that  may  run 
counter  to  the  statutes  are  of  no  force  and 
effect  on  policies  written  in  this  state.  Ap- 
plying this  statute,  this  court  held  in  Prlch- 
ard  v.  Fire  Ins.  Co.,  208  S.  W.  223,  that  In 
view  of  the  authority  conferred  upon  an 
agent  of  a  foreign  insurance  company  by  this 
section,  the  agent  may  Mnd  the  company  by 
an  oral  contract 
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In  Sheets  t.  Ins.  Co.,  153  Ma  App.  loa 

dt.  eS2. 1S5  S.  W.  84,  it  Is  said: 

"The  meaning  of  the  statute  la  dear  snd 
one  does  not  have  to  go  far  to  ascertain  the 
legiBlatiTe  intent  that  prompted  Its  enactment 
Obviously  one  of  its  main  purposes  was  to  put 
a  stop  to  the  irritattDg  and  unjust  practice  in- 
dulged in  by  same  insurers,  of  adroitly  phras- 
ing their  agency  contncts  in  «  way  to  bestow 
general  powers  on  their  agents  who  come  io 
direct  contact  with  the  public,  when  aneh  pow- 
ers relate  to  benefits  flowing  to  the  company, 
and  to  invest  such  agents  with  no  power  to 
represent  the  company  when  the  benefits  of 
the  insured  are  invoWed.  Soch  attempted  ag- 
gressions frequently  have  been  repelled  by  the 
courts  of  this  state  under  the  doctrine  that 
'an  insurance  company  cannot  make  its  local 
agent  the  medium  throng  which  all  the  bene- 
fits of  a  policy  fiow  from  the  insured  to  it  and 
then  deny  that  he  has  authority  to  represent  it 
when  the  benefits  of  the  insured  are  ittvolred.' 
Nickell  T.  Ins.  Co.,  144  Mo.  420." 

The  Legislature,  in  a  further  attempt  to 
dlscoorage  such  aggressions,  required  all 
mmtracts  of  insurance  to  be  made  by  regular- 
ly constituted  and  lawfully  licensed  resident 
agents,  who  shall  countersign  the  policies,  so 
that  when  the  insured  received  his  policy  he 
would  know  that  the  local  ag^t  who  ^gned 
it  possessed  power  to  make  contracts  for  the 
company  and  to  bind  It,  as  a  general  agent 

D.  B.  Calhoun,  vrbo  sold  the  prt^rty  to 
Ferguson,  testified  that  the  assignment  of 
the  policy  to  Ferguson  was  a  part  of  the  con- 
sideration in  the  sale  of  the  land,  and  that 
he  went  to  Mr.  Harra,  agent  of  the  company, 
and  that  Harra  wtota  tbe  anignmetit  Har- 
ra testified: 

"A.  Mr.  Calhoun  came  into  the  bank  and 
expressed  himself  as  wanting  to  assign  the  pol- 
icy to  Mr.  Ferguson.  We  got  the  policy  and 
made  the  assignment  as  far  as  we  could  at  that 
time. 

"Q.  I  win  get  yov  to  look  at  the  aasignmont, 
and  read  it  to  tbe  emirt,  and  tell  me  in  whose 
handwriting  the  assignment  Is— and  whose  rig- 
nature  it  is  to  the  assignment 

"A.  Blank  spaces  in  the  assignment  filled  out 
by  myself  and  assigned.  Mr.  D.  B.  Calhoun 
writes,  'For  value  received  hereby  asMgn^ 
tranafer,  and  set  over  unto  F.  M.  Ferguson.* 

"Q.  Ton  wrote  It? 

"A.  I  was  supposed  to  put  in  bis  initials, 
whatever  tbey  were.  Whether  I  got  his  ini- 
tials right  or  wrong,  I  don't  know  now.  I  can't 
tell  you  what  his  initials  are.  •  •  • 

"Q.  Isithat  the  date  that  the  assignment  was 
made? 

"A.  It  is, 

"The  Court:  Did  the  company  have  any  no- 
tice of  that? 
"A.  No."* 

On  cross-examination  Harra  vaa  asked: 

"Yon  have  no  authority  to  nmsent  to  an  as- 
ripiment? 

"A.  No. 

"Q.  Without  the  approval  of  the  company? 
Yon  nevpr  did  assume  to  have  any  sudi  au- 
thority, did  you? 


<Mo. 

"A.  No.  I  said,  'No;*  but  sometimes  they 
give  you  authority  to  do  it  and  sometimes  tiiey 
dim't-it  leaves  a  fellow  sometimes  In  doobt 
whetiier  he  has  or  has  not 

"Q.  You  had  no  antiiority  in  tads  Inataace,  Ad 
yon? 

"A.  I  don't  tUnk  I  did. 

"Q.  You  kept  this  policy  right  along,  didn't 

you? 

"A.  When  do  you  mean? 

"Q.  After  Mr.  Calhoun  wrote  Ms  name  on 
the  back  of  it? 

"A.  I  kept  It  for  the  brief  time  it  was  kept 
before  the  storm. 

"Q.  And  then  what  did  you  doT 

**A.  Well.  I  kept  It  contlnnally  for  that  mat- 
ter.'* 

When  asked  what  was  tbe  reason  he  did 
not  send  the  policy  to  the  co^ipany  on  March 
22,  tlie  day  of  the  assignment,  witness  an- 
swered that^ 

'"Mr.  Ferguson  would  be  in  in  a  day  <»  two 
and  take  tiie  matter  up  with  Um;'  it  was  a 
matter  of  some  household  insurance  involved 

in  that  policy." 

Witness  further  stated  that  he  wanted  to 
get  Ferguson's  "advice  as  to  his  wishes  in  the 
matter  of  household  insurance.  If  any,  or 
any  changes  that  he  might  want  in  the  pol- 
icy," and  that  he  did  not  know  whether  the 
Callioun  policy  would  be  satisfactory  to  Fer- 
guson as  to  the  household  goods. 

[1]  It  clearly  appears  that  the  delay  In 
sendiog  the  assigned  policy  to  the  proper 
ofllce  for  indorsem^t  of  consent  was  wholly 
due  to  the  act  of  Agent  Harra,  and  not  to 
any  act  of  Ferguson.  There  seems  to  be  no 
serious  question  that  Harra  had  the  power, 
under  the  statute,  to  waive  the  written  con- 
sent of  defendant  to  the  assignment 

In  Prichard  v.  Fire  Ins.  Co.,  sopra,  the 
court  held  that,  in  view  of  the  authority 
conferred  upon  an  agent  of  a  foreign  Insur- 
ance company  by  the  statute,  the  agent  may 
bind  such  company  by  oral  contract.  It  was 
held  in  Bealmer  v,  ETre  Ins.  Co.,  193  S.  W. 
849,  and  In  Slieets  v.  Ins.  Co.,  supra,  that 
such  agent  may  assent  to  an  assignment  of 
the  policy.  Calhoun  did  all  he  could  to 
assign  and  transfer  his  rights  In  the  policy 
in  question  to  Ferguson.  We  hold  that,  un- 
der authority  of  the  statute,  the  consent  of 
the  Insurer  to  the  assignment  of  the  policy 
by  Calhoun  to  Ferguson  was  waived  by  de- 
fendant's Agent  Harra  prior  to  the  date  of 
the  storm  which  destroyed  the  property,  that 
the  title  to  the  insuroneo  was  In  Ferguson 
at  that  time,  and  that  derendant  Is  estopped 
from  denjing  Harra's  authority  to  make 
such  waiver. 

Point  I  of  defendant's  points  and  aath(»rt- 
ties  Is  directed  to  the  admission  of  the  testi- 
mony of  Agent  Harra  to  show  waiver  of 
consent  of  defendant  to  tlie  asslgmnoit  in 
writing,  and  It  Is  urged  that  the  admission 
of  such  evidence  was  error.  We  b<A4  agalnat 
defendant  on  this  poin^ 
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[2]  P<^t  n  of  defratdaaf  s  points  and  au- 
tboriti€s  urges  that  the  jodgment  Is  improp- 
erly entered  because  two  Items,  separately 
valued,  go  to  make  up  this  total.  Ttita 
judgment  entry  follows  the  prayer  ct  the 
petition,  which  said  petition  separately  de- 
scrlbes  the  two  items.  We  find  no  error 
in  this  entry,  and  our  ruling  Is  therefore 
against  defendant  thereon.  We  see  nothlne 
In  this  ruling  contrary  to  the  rule  announced 
by  this  court  Id  Croesan  v.  Ins.  Co.,  133  Mo. 
App.  e37,  113  S.  W.  704,  or  In  Trahue  v. 
Ins.  Co.,  121  Ma  70,  25  8.  W.  848,  23  L.  B. 
A.  719.  42  Am.  St.  H^pw  023.  In  the  former 
It  iB  held  that,  where  the  poUcy  insures  sev- 
erul  amounts  upon  aeveral  distinct  items, 
the  contract  Is  separable,  and  recovery  In 
case  of  loss  can  only  be  allowed  on  each 
dasB  according  to  its  separate  valuation,  and 
the  company  cannot  dispute  the  amount  In- 
sured on  eadi  class  Is  ttarefr-fourths  of  the 
value  of  the  property  insured  in  Hut  class. 
An  InstnctlOTi  permitting  recover  in  aoUdo 
toe  the  total  amount  of  several  sums  In- 
sured on  eacb  class  Is  error. 

An  analysis  of  this  ruling  falls  to  show 
that  It  applies  to  the  case  at  bar.  The  Judg- 
ment herein  obviously  Is  based  upon  the  two 
items  of  the  one  class,  to  wit,  the  bam  and 
machine  shed  and  buggy  house.  Defendant's 
position  in  this  respect  is  untenable. 

[3]  Under  point  III,  defendant  nrges  that 
the  evidence  shows  that  plaintiff  Ferguson 
is  not  entitled  to  recover,  and  that  this  invali- 
dates the  Judgment,  inasmuch  as  the  Judg- 
ment was  entered  in  favor  of  all  three 
plalntiffa  Upon  the  theory  upon  which  the 
case  was  tried,  we  fail  to  see  any  merit  In 
this  contention  of  defendant.  Hie  testimony 
shows  Uiat  Ferguson  was  the  assignee  of  the 
insured  in  the  poIi(7  at  the  time  the  loss 
occurred.  No  demurrer  is  shown  by  the 
record  to  have  been  Sled  by  defendant  as  to 
mlijolnder  of  parties  at  the  proper  time  dur- 
ing the  course  of  the  trial,  and  it  cannot 
now  be  permitted  to  object  that  there  was 
a  misjoinder  of  parties  plaintiff.  Our  hold- 
ing on  this  point  is  against  defendant. 

Another  point  raised  by  defendant  Is  that 
there  was  no  proof  of  loss  furnished  by 
plafntlfFs,  and  that  therefore  the  policy  is 
void. 

[*]  The  testimony  shows  that  Adjuster 
Phillips,  on  notice  of  loss,  went  to  the  prem- 
ises and  discovered  at  least  what  he  conclud- 
ed was  a  sufficleut  reason  for  the  company 
to  deny  liability.  Whether  he  discovered 
anything  else,  or  had  any  desire  to  do  so, 
is  not  clearly  shown  in  the  record.  We 
therefore  hold  that  the  company  was  in  pos- 
session of  all  the  facts  that  proof  of  loss 
could  have  supplied,  and  that  formal  proof 
of  losts  was  waived  by  act  of  Adjuster  Phil- 
Hps.  Under  the  circumstances,  we  must 
hold  that  formal  proof  of  loss  was  not  a 
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ocmdiUojQ  precedent  to  right  of  recovery,  and 
that  defwdant  cannot  be  permitted  to  avoid 
the  payment  of  this  tow  tat  the  reuon 
urged. 

AU  other  poAuts  raised  by  deCaadant  are 
answered  in  the  above  rulings. 
Judgmmt  Is  sfllrmed. 
AU  amcDT. 


SHAW  V.  RICHARDS.    (No.  2752.) 

(Springfield  Court  of  Appeals.  Misaoori  Jan. 
14. 1922.) 

r .  Trial  «sd33 I— Verilet  for  plalstW  for  ftaesst 
saad  for  and  defemlaiit  is  sqaal  amoeat  es 
eousterolalBi  kald  arrosMss  as  laooisJstant. 

In  a  suit  to  recover  a  part  payment  on  a 
farm,  where  defendant's  answer  alleged  that, 
by  reason  of  plaintifiTs  failure  to  pay  the  bal- 
ance, defendant  was  compelled  to  sell  the  land 
at  a  loss  equal  to  such  part  payment,  but 
prayed  only  "to  be  discharged  with  his  costs," 
a  verdict  for  plaintiff  in  the  amohnt  sued  for 
and  for  defendant  on  his  "eoosterclaim''  in  the 
same  amomit  was  MvarsHAe  errart  Mag  lucon* 
aiitent. 

2.  Veiidor  and  purchasar  4=9341  (3)— Vendor's 
testimony  that  be  psrehBiod  ottiar  lani  de- 
pending OS  vesdes'e  paylSB  far  that  solil  him 
haM  InosMpsttnt  on  Issse  sf  damsgae. 

In  a  enit  to  recover  a  part  payment  on  a 
farm,  which  defendant,  on  nonpayment  of  the 
balance,  sold  to  a  third  party  at  a  loss,  defend- 
ant's testimony  that  he  had  porchased  other 
i  land  and  was  depending  on  plaintiff's  payment 
I  to  carry  through  his  other  deals  was  incompe- 
I  tent  to  show  the  measure  of  damages. ' 

Appeal  from  Cnrosit  Oourt,  Scott  County; 
Frank  Kelly,  Judge- 
Suit  by  Dudley  Shaw  against  B.  Bich- 
ards,  revived  in  the  name  of  Viola  Ricbards, 
his  administratrix.  Judgment  tor  defendant, 
and  plaintiff  appeals.  Beversed  and  re- 
manded. 

Ward  ft  Beeves,  of  CazutiierBvIlH  Air  ap- 
pellant. 

Greabam  &  Blanton,  of  Sikeston,  and  Gal- 
livan  &  Finch,  of  New  Madrid,  for  respond- 
ent 

FARRINGTON,  J.  This  suit  was  brought 
by  plaintlflT  for  the  purpose  of  recovering  $2,- 
000,  which  he  alleges  was  paid  to  defendant, 
Richards,  as  part  paymrait  on  a  farm  which 
he  was  buying  for  a  full  consideration  of 
¥18,000.  In  bis  petition  plaintiff  avers  that 
the  contract  for  the  purchase  of  the  farm 
was  entirely  oral,  and  that  In  Bucb  verbal 
DDderstandliig  the  defendant  agreed  to  fur- 
nish an  abstract  showtng  good  tltie,  make  a 
warranty  deed  to  the  land,  and  In  addition 
thereto  agreed  to  construct  a  drainage  ditch 
on  one  side  of  the  land.  He  then  charges 
that  defendant  failed  and  refused  to  con- 
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fitrnct  such  ditch.  He  therefore  charges  the 
defendant  with  a  breach  of  the  contract  in 
respect  to  the  construction  of  the  ditch,  and 
asks  Judgment  for  a  return  ot  the  $2,000  part 
purcffaae  money  which  he  paid  the  defmdant 
to  Und  the  bargain.  There  ia  no  contoitlon 
by  plalntier  that  defendant  was  In  default  In 
any  respect  concerning  the  contract  other 
than  a  failure  to  construct  the  drainage  ditch. 
The  record  ^owb  that  Richards  died,  and 
the  cause  was  revived  in  the  name  of  his 
ndministratrlx,  Viola  Ridiarda. 

The  answer  of  respondent  admitted  that  he 
and  plaintiff  entered  into  a  verbal  contract 
for  the  sale  of  the  farm  described  in  plain* 
tilTs  petition,  but  denies  every  other  allega- 
tion; and  for  further  answer  def«idant  says 
that  under  the  terms  of  the  verbal  agreement 
plaintiff  paid  him  $2,000,  the  balance  to  be 
paid  when  plaintiff's  attorneys  examined  the 
abstract  which  he  was  to  fnmish  showing 
good  title,  and  a  warranty  deed  theretoforp 
deposited  in  a  Bank.  He  further  pleads  that 
he  did  furnish  such  abstract  and  warranty 
deed,  and  that  they  showed  that  d^endant 
was  famishing  a  good  merchantable  title, 
but  that  plaintiff  failed  to  pay  the  balance 
of  the  purchase  money,  and  refused  to  go  on 
with  the  porcluise.  That  by  reason  of  plain- 
tiff's breach  in  falling  to  pay  the  rest  of  the 
purchase  money  defendant  was  compelled  to 
sell  said  land  to  the  best  advantage  he  could 
to  other  parties,  which  he  did,  and  ther^y 
suffered  a  loss  of  ¥2,000.   He  then  alleged: 

"That  plaintiff  is  indebted  to  this  defendant 
on  account  of  said  damage  in  the  sam  of  $2,000, 
being  the  amount  paid  as  earnest  money  at  the 
time  said  verbal  contract  was  entered  into." 

He  tben  alleges  tliat  be  was  at  all  times 
ready  to  carry  out  bis  part  of  the  contract, 
and  tiiat  althongh  his  land  was  sold  to  otber 
parties,  be  Is  now  In  position  to  ccmvey  the 
property  to  plaintiff  on  the  terms  agreed  upon 
In  the  verbal  contract  He  closes  bis  an- 
swer In  the  foUowliw  language: 

"Wherefore,  having  fully  answered,  defend- 
ant prays  to  he  iitchargei  wUh  M«  cotte.** 

(Italics.) 

We  italicize  the  close  of  the  answer  show- 
ing that  It  was  not  the  theory  of  the  defend- 
ant  that  he  be  given  a  Judgment  for  any 
amount  against  the  plaintiff  on  account  of  tbe 
breach,  but  that  he  be  discharged  in  the  suit 
brought  by  plaintiff,  sbovrlng  by  tbe  full  an- 
swer tliat  be  made  that  he  was  claiming  that 
plaintiff  had  breached  the  contract,  and  that 
by  reason  of  such  breach  defendant  had  suf- 
fered a  loss  of  $2,000,  which  was  the  amount 
he  had  already  been  paid  by  plaintiff  when 
the  verbal  contract  was  made.  We  call  spe- 
cial attention  to  this,  t)ecause  in  the  trial 
both  parties,  the  court  and  the  jiury,  seem  to 
have  misunderstood  tbe  purport  of  defend- 
ant's answer,  and  called  and  treated  the  same 
as  a  counterclaim. 

Turning  now  to  Uw  evldencSb  Plaintiff  tes- 


tified to  facts  which  sustain  the  allegations 
of  hf  8  petition ;  that  is,  that  defendant  agreed 
to  constmct  a  drainage  dltdt  within  a  certain 
time,  and  tliat  be  failed  to  do  so.  Defendant, 
by  himself  and  a  number  of  witnesses  who 
were  present  and  took  part  in  the  n^otia- 
tions  and  trade,  denied  ttutt  tb&e^  was  an.v 
agreemmt  at  all  about  constructing  a  drain- 
age ditch,  and  that  by  tbe  terms  of  the  verbal 
contract  be  was  mer^  to  famish  an  abstract 
and  deed  showing  a  good  and  merchantable 
title,  and  that  he  cmnidled  In  full  with  his 
part  of  the  understanding,  and  that  It  was 
plaintiff  who  breached  the  contract  by  refus- 
ing to  pay  the  balance  of  the  purdisae  money, 
that  is,  $ie,000;  the  whole  price  being  «18,- 
000.  Defendant  further  testified  as  to  tbe 
sale  he  made  after  plalntilTs  refusal: 

"After  Dr.  Shaw  refused  to  take  this  land  I 
resold  it  again.  Mr.  Kieth  sold  it  for  me.  I 
made  a  good  deal  of  effort  to  sell  the  land, 
tried  every  way.  1  liad  to  have  tiie  moneT  to 
pay  on  this  other  farm;  I  was  up  against  it: 
I  just  had  so  much  money,  and  I  couldn't  hold 
the  place  I  bought  and  this  one  too.  We  noti- 
fied Dr.  Shaw  that  we  were  going  to  have  to 
dispose  of  it,  80  we  sold  the  land.  I  got  tiie 
same  price  that  Mr.  Shaw  was  to  pay  me,  less 
the  $2,000  that  he  bad  paid.  I  do  not  know 
whether  or  not  that  ditch  has  been  dog.  A.  J. 
Matthews  and  Caleb  have  the  title  to  that  land 
now." 

All  of  appellant's  instructions  were  given 
by  the  court,  and  aside  from  falling  Into  the 
error  of  calling  defendant's  defense  a  coun- 
terclaim, they  appear  to  be  in  proper  form 
and  to  properly  presmt  defendant's  tiieory  of 
the  case  to  the  Jury. 

[1 1  Some  complaint  is  made  concerning  tiie 
defendant's  two  Instructions  wlilch  were  ^v- 
CT,  which  we  will  notice  later  on.  Tlie  Jaxy 
returned  tbe  following  verdict: 

"We,  the  jury,  find  the  issues  for  the  plaintiff 
OQ  the  petition  and  find  tbe  amonnt  due  is  $2.- 
000.00.  ADd  we  find  tbe  issues  for  the  defend- 
ant 00  tbe  counterclaim,  and  find  the  amoont 
due  is  $2;O0O.0Ol  And  on  the  whole  ease  we 
find  there  Is  due  nothing  (neither  the  sum  of 
no  dollars)." 

A  ^ance  at  this  verdict  shows  It  Is  Inoon- 
slstent ;  one  finding  kills  tiie  otber  (it  is  a  fdo 

de  se). 

Under  the  pleadings  and  facts  of  this  case 
a  finding  of  the  Issues  for  plaintiff  and  a 
Judgmmt  for  f2,(XX)  could  only  be  on  the 
theory  that  plaintiff  Iiad  not  breached  the 
contract,  and  that  defendant  had  done  so. 
On  th6  otber  hand,  to  find  for  defendant  on 
the  counterclaim  (there  was  none  in  tbe  casei 
is  a  finding  that  defendant  bad  not  breached 
the  contract,  and  that  Uie  plaintiff  had  d<me 
so.  There  being  some  evidence  upon  whi^ 
a  trier  of  the  fact  could  find  either  way,  we 
cannot  tell  from  the  verdict  returned  wliat 
was  the  finding,  in  fact  it  gave  no  foundaU<Ki 
upon  wbi(ai  to  buUd  a  Judgmait.  Ftor  this 
reason  tba  judgment  most  be  rerersed  and 
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the  cause  remanded.  If,  on  a  retrial,  tlie  Jury 
takes  to  plalntUTe  rersloQ,  that  ia  that  de- 
fendant breached  the  contract,  then  plaintiff 
is  entitled  to  the  full  retam  ct  the  ^fiOO 
paid.  If,  on  the  other  hand,  they  take  to  the 
(lofendant's  theory,  that  U  that  the  plaintiff 
breached  the  contriact.  which  the  defwdant 
elected  to  treat  as  a  reedsrion,  then  plaintiff's 
recovery,  If  anything,  sbonld  be  the  r»uain- 
der  left  after  deductiiig  from  the  $2,000,  the 
amount  which  the  Jury  find  plaintiff's  breach 
caused  «  loss  to  defendant  The  only  evi- 
dence sbowins  what  the  loss  was  we  have 
heretofore  qnoted  In  this  opinion.  That  evt- 
denoe  made  a  prima  tade  showing  that  de- 
fendant suffered  a  loss  by  reason  of  plain- 
tUTa  breadi  amounting  to  92.000,  and  should 
the  Jury  on  a  retrial  find  that  the  lo^s  was 
S2,00O,  the  verdict  should  be  that  the  Issues 
are  fonnd  against  the  plaintiff  and  fbr  the 
defendant,  wtaicb  would,  of  course,  carry  ths 
costs. 

TbMt  It  may  be  made  plain,  under  the 
pleadings  and  facts  of  tiUs  case,  should  the 
jary  bellere  that  the  defmdant  brea<Aied  the 
contract,  Qieii  plaintiff  should  be  awarded 
a  verdict  for  Oie  12.000.  On  the  other  hand« 
It  appearing,  accwdlng  to  dOEbndant's  tei^* 
mony,  that  plaintiff  bad  made  the  tveaeh,  and 
that  the  defendant  had  tfected  to  reednd  by 
retaining  the  (2,000  and  making  dlspoeltlon 
of  Uie  farm  to  the  best  advantage,  should  the 
Jury  find  that  the  plaintiff  was  the  party  at 
fault  for  not  going  through  with  the  trade, 
the  verdict  should  give  credit,  not  to  exceed 
$2,000,  for  sudtt  an  amount  aa  is  shown  tlie 
defendant  sustained  loss  on  account  of  plains 
tiffa  fannnk  And  should  tbey  find  Qiat  the 
land,  on  the  day  the  contract  should  have 
been  carried  through  1}y  plaintiff,  waa  worth 
¥2,000  leas  than  the  price  he  agreed  to  pay, 
rhm  plalntUTs  recovery  would  be  reduced  to 
nothing,  because  the  ftill  amount  of  his  $2,- 
000  payment  would  be  absorbed  by  defend- 
ant's loaa.  See  Norris  v.  Letdiworth,  140 
Apph  19,  124  B.  W.  559,  and  Norris  v.  Letch- 
worth.  167  Ma  App.  55a,  152  S.  W.  421. 

[2]  On  a  retrial,  the  defendant  should  not 
tiffdn  be  permitted,  over  plainttCTs  objection, 
to  show  lliat  h%  the  d^endant,  had  pur- 
diased  otlier  land,  and  that  be  waa  depend- 
ing on  plaintiff  paying  him  under  this  con- 
tract to  carry  through  hia  other  deals;  audi 
testimony  is  incompetait  to  show  the  measure 
of  his  damages.  See  cases  above  dted. 

Defendant's  second  instruction  should  not 
have  concluded: 

"Aad  if  you  find  from  the  weifht  of  the  testi- 
mony that  defendant;  Bidiatds,  was  damased 
tliet«by»  then  your  verdict  will  be  for  the  de- 
fendant on  his  eoonterdaim  for  sach  som  ai  you 
nay  believe  he  waa  damaged.** 

In  view  of  Uie  instructions  given  for  plain- 
tiff, it  would  have  been  a  proper  Instrnctlon 
la  this  case  bad  it  condnded: 


"And  if  yon  find  from  the  weight  of  the  tafr- 
timony  tiiat  defendant,  Richards,  was  damaged, 
tiien  you  riiall  alhnr  to  defendant  out  of  the 
$2,000  which  he  had  received  from  plain tUf  aa 
part  purchase  money  audi  an  amoont  as  wiU 
make  him  whole  on  account  of  plaintiff's  breadi, 
if  yon  find  that  tiiera  was  a  breadi  on  plain- 
tiff aparL" 

There  is  no  place  for  dtfendanifs  second 
instruction  under  the  tects  of  this  case. 
There  could  he  but  one  of  three  verdicts  In 
this  case.  It  llie  Jury  bdleved  plaintiff's  ver- 
sion, then  the  vradlct  should  be,  We,  the 
Jury  find  the  Issues  fOr  the  plaintiff,  and  find 
the  amount  due  is  ^,000.  Sliould  the  Jury 
believe  the  defendant's  version  of  the  case, 
and  And  that  his  loss  was  92,000,  Oiea  the 
verdict  .should  be^  We,  the  Jury,  find  the  ia- 
Buea  tor  the  defimdant  and*  that  the  plaintiff 
la  oitttled  to  nothing.  On  the  other  band, 
should  the  Jury  bdleve  that  plaintiff  did 
breacb  the  dontract,  but  that  d^endant's  loss 
did  not  amount  to  aa  rancfa  ss  $2,000.  the  ver- 
dict should  be,  We,  the  Jury,  find  for  the 
plalntlfl  in  the  sum  of  9—  ;  that  is,  giv- 
ing him  a  verdict  for  a  sum  representing  the 
difference  between  the  actnal  tow  sustained 
by  defendant  and  ^,000  whldi  waa  already 
paid  Um  by  i^alntiff. 

For  tbe  defect  In  llie  venUc^  the  Jodgmoit 
Is  reversed,  and  the  cause  remanded. 

OOX,  p.  J.,  and  BBADUST,  J.,  concur. 


DAVIS  V.  WESTERN  UNION  TELEGfMPH 

CO.   (No.  I4(SI.) 

(Kansaa  Oity  Court  of  Appeals.  Missonri. 
Vte.  6,  1021.  Rehearing  Denied 
Jan.  9,  ia22.) 

1.  TelegraplM  and  tetephones  «b9M(4)— Na. 
tloe  ef  loaMlvary  aoi  "prasantatian  of 
dalm*'  wlthla  coatraet  prnvMot. 

Under  a  contract  provision,  requiring  claim 
(or  damages  or  statutory  penalty  provided  iff 
Rev.  St.  1»10,  I  lOiaS,  to  be  presented  in 
writing  within  60  days  after  telegram  was  filed 
for  transmisHion,  a  mere  notice  of  failure  to  de- 
liver the  tdegram  la  losaffident;  a  "presenta- 
tion" of  a  "claim"  baaed  tiiereon  being  neces- 
sary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Present 
—Presented— Presentation.] 

2,  Taiegrapbs  and  telephoaes  «=>54(8)— Prea- 
aatatlon  of  claim  for  nondelfvery  may  ba 
waived. 

Contract  provision  that  telegram  company 
will  not  be  liable  for  damages  or  penalty  pro- 
vided by  Rev.  St.  1919,  !  10136,  for  faUore  to 
deliver  a  prepaid  telegram  unless  a  daim  is 
presented  within  90  days,  may  be  waived,  and 
is  waived  vhers  the  telegraph  eonq^any  nnder- 
takea  to  aetUa  upon  mere  notice  of  nondelivery. 
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the  object  ani  pnrpoBe  of  soch  proTUlon  being 
tbat  the  company  may  have  notice  oC  cHidm,  and 
intelligentlr  settle  or  prepare  its  defense  while 
the  facts  are  known  and  the  evidence  of  them 
is  obtainable,  notwithstanding  Pablic  Service 
Commission  Act,  proTlding  for  just  and  rea- 
sonable charges  on  the  part  of  public  atilities 
and  forbidding  unjust  discrimination  therein. 

3.  Trial  ^3l99— iHtrootloa  as  to  snffleloni^ 
of  notioe  of  nondeHvery  of  telegrmm  held  ar^ 
roneous  as  submlttlag  legal  question. 

In  an  action  to  recover  the  penalty  pro* 
vided  by  Rev.  St  1919,  |  10136,  for  failure 
to  deliver  a  prepaid  telegram  under  an  agree- 
ment with  the  defendant  providing  for  presen- 
tatioD  of  daim  in  writing  within  60  days,  court 
erred  In  charging  the  jury  that  if  they  found 
defendant  was  "duly  notified"  of  plaintiffs  dia- 
mand  ^thin  60  days,  and  if  they  foand  "de- 
mand was  made  for  damages  for  snch  failnre," 
then  they  shoold  find  for  plaintiff,  mere  "no- 
tice"  being  insufficient  compliance  with  the  eon- 
tract  provision,  and  submission  of  question 
whether  defendoiit  was  "duly"  notified  being  the 
submission  of  a  legal  question  as  to  whether 
notice  given  was  sufficient  compliance  with  the 
stipulation  In  the  contract. 

4.  Trial  «sl90— Iwtnwtloi  as  to  waiver  of 
Mtloe  held  emieom  m  gibiRlttlH  iet"l 

qnestloa. 

In  an  action  to  recover  penalty  provided  by 
Bev.  St  1919,  S  10136.  for  failure  to  deliver 
prepaid  telegram,  under  a  contract  requiring 
claim  for  damages  or  statutory  penalty  to  be 
presented  in  writing  within  60  days,  an  in- 
struction that  It  was  necessary  that  defendant 
should  have  its  attention  called  to  the  failure 
or  refusal  to  deliver  the  telegram  by  notice  in 
writing  within  60  days,  and  that  in  order  for 
(rfaiutlfl  to  recover  he  must  show  service  of 
such  notice  within  that  time,  unless  the  jury 
further  found  that  defendant  had  waived  serv- 
ice of  such  notice,  and  had  acknowledged  ac- 
tual notice  of  plaintiff's  demand,  was  errone- 
ouB,  in  that  it  would  be  understood  by  the 
jury  to  mean  that  mere  "notice"  would  be  suffi- 
cient, uid  in  it  submitted  qnestiim  whether 
defendant  "has  waived"  the  presentation  of  a 
written  claim  within  60  days,  instead  of  set- 
ting out  the  facts  on  which  waiver  was  predi- 
rated,  end  telling  the  jury  if  they  found  those 
facts  that  the  presentation  of  the  claim  was 
waived. 

At^yeal  from  CUnmit  Ooort,  Uim  Ooonty; 
Fred  Lamb,  Judge. 
"Not  to  be  officially  published." 

Action  by  David  J.  Davis  against  the  West- 
ern Union  TelegraiA  Ckanpany.  Judgm«it 
for  plaintiff,  and  defendant  f4i)eals.  Re- 
versed and  remanded  tor  new  trial. 

Bailey  &  Hart,  of  Brookfield,  and  £<dwin 
Cajnack  and  S.  J.  AlcCnUoch,  both  of  Kansas 
City,  tor  appellant. 

Lon  B.  Owen  and  0.  U.  Kendiidc,  bofli  ct 
MarceUne,  tor  reqiosideat  * 

TRlMBLiEI,  P.  7.  This  In  an  action  to  re- 
cover the  poialty  provided  by  section  10186, 


R.  S.  1919,  for  failure  to  ddlver  a  prepaid 
telegram  aent  by  pialntlfC  at  Mob«ly,  Mo.,  to 
his  brother  at  HareeUne^  Mo.,  amuninfdns 
the  death  of  their  fatbar.  Plaintiff  recovered 
judgment  fbr  1300;  the  statutozy  penalty, 
and  defendant  antealed. 

The  tel^ram  was  sent  'subject  to  Uw  osoal 
provtslons  that  the  company  would  not  be 
llaUe  for  damages  or  the  statatory  penalty 
nnless  a  dalm  flierefor  was  presented  In 
writing  within  00  days  after  tb^  telegram 
was  filed  for  transmisslQai,  and  that  no  em- 
ployfi  of  the  ecmpeny  was  authorized  to 
vary  Uils  requirement.  No  formal  written 
claim  was  presented  within  the  60  days,  at 
least  none  ms  inrored,  and  the  petition  mere- 
ly charges  that  d^radant  was  notified  of 
such  failure  to  deliver,  and  then  sets  up  facts 
upon  which  it  Is  dialled  Uiat  If  sach  notice 
was  not  as  required,  neverttidess  tba  com- 
pany entered  Into  negotiation  with  ^alntlff 
for  a  settlement  thereof,  by  reasm  ol  wUdi 
the  company  is  wtopped  to  raiy  on  muSi  a 
defrase,  or  has  waived  the  presoitatlon  of 
the  dalm. 

The  defendant'  off^ed  no  testimony  at  die 
dose  of  plaintiff's  case,  but  stood  on  Its  de- 
murrer, Plaintifrs  evidence  Is  to  the  effeet 
that  the' telegram  was  sent,  bat  was  nerer 
dbllvered.  ^ere  was  some  evldehce  ^rtilch 
ttiay  show.  lnf««ntlally  peiliaps,  tbat  the 
telf^nutt  was  preimld,  though  the  question 
of  prepayment  Is  not  relied  upon  1^  defmd- 
ant  in  dnppint  of  its  demurrer.  It  is  oonoed- 
ed  In  at^^nt's  brief  tbat  the  t^gram,  so 
far  as  it  is  now  material,  appears  to  luTe 
been  pr^tafd. 

[1]  If  we  understand  the  basis  of  defend- 
ant's demurrer,  It  Is  the  claim  that  no  writ- 
ten  claim  was  presented  within  60  days,  and 
that  no  waiver  of  the  same  was  shown.  "With 
reference  to  this  matter,  plaintiff  offered  evi- 
dence tending  to  show  that  within  a  very 
few  days  after  the  delivery  of  the  tdegram 
for  transmission  idalntlfl*s  attorney  wrote 
defendant  at  its  headquarters  in  relation  to 
the  matter,  and  reo^ved  fran  d^endant  a 
letter,  saying  that  Hr.  Bailey,  who  was  tlie 
local  i^ent  at  Marcdlne,  would  call  in  a  few 
days  and  take  the  matter  up  with  plaintiff, 
and  tbat  defendant  had  wrlttmt  Bailey  to  do 
so,  which  thereby  gave  him  authority  to  act 
in  the  premlBes.  Pursuant  to  said  letter. 
Bailey  did  call  In  a  few  days,  and  endeavored 
to  settle  with  i;dslntifl;  but  was  unable  to  do 
so,  the  only  thing  they  were  not  able  to  agree 
upon  being  the  amount  the  company  should 
pay.  These  letters  were  lost  or  destnfed, 
and  aelr  ^ct  contoita  were  not  in  evideiiee, 
but,  In  ^ew  ot  the  all^ations  of  the  petition 
and  the  statement  of  plalntUTs  coons^  dur- 
ing the  trial  that  "no  formal  claim  was  filed," 
It  must  be  recognised  that  the  letters  writ- 
ten by  irialntliTs  attorney  to  defendant  did 
not  cfHne  up  to  the  requirement  of  being  the 
presentatl<m  ot  a  written  dalm  wItUn  tlie 


^s»For  other  oasea  Me  ume  topic  and  KBT-NUHBER  in  all  Key-Numbered  Digests  anfl  indexes 


Digitized  by  Google 


Ha)  DAVIS  T.  WB5TEBN  V 

(lie 

meflnlng  of  the  contract  provision^  It  Is 
held  that  there  Is  a  dlstlBctloQ  betwe«i  a 
mere  notice  of  the  failure  to  d^ver  the  tele- 
gram and  the  presentation  of  a  dlalm  baaed 
thereon.  Grant  r.  Western  Union  Tel.  Co.. 
154  Mo.  App.  279,  283,  284.  1B3  S.  W.  678; 
Western  Union  TeL  Co.  Moxley,  80  Ark. 
SH  88  S.  W.  112.  And  it  la  the  latter  that 
tlie  ccmtraet  reqnires. 

[t]  However,  we  think  that  what  the  de- 
fadant  did,  pursuant  to  thoAe  latters,  can  be 
be  regarded  as  the  waiver  of  the  presenta- 
Hoa  of  a  foroaal  writt^  claim.  The  object 
and  purpose  ot  the  contract  provlaloa  la  that 
tbe  company  may  have  notSeb  ot  the  <datm. 
aod  inteUigently  settle  or  pr^;)aje  its  defoise 
while  tbe  facts  are  known  and  evldaice  of 
them  is  obtalnaUfi.  Grant  t.  Western  Union 
Tel.  Co..  supra.  According  to  plaintiff's 
claim,  it  undertook  to  settle  upon  tbe  notice 
it  had.  and  would  have  done  so  coold  an 
agreement  have  been  reached  as  to  the 
amoont  to  be  paid.  It  would  seem  that,  If 
this  be  eetabUshed.  it  would  be  sufficient  to 
constitute  a  waiver,  since  tbe  neceeaazy  ^- 
fect  of  such  conduct  would  be  to  cause  the 
other  party  to  believe  that  no  forther  presen- 
tation of  the  matter  need  be  made.  It  has 
been  repeatedly  held,  in  cases  of  claims 
against  a  carrier  where  notice  of  loss  was  re- 
qnired,  that  such  course  upon,  the  part  of  the 
carrier  was  a  walvet  of  the  required  notice. 
Kol^meyer  v.  Chicago,  etc..  R.  Co.,  182  Mo. 
App.  188.  182  S.  W.  784.  In  CoveU  v.  West^ 
era  Union,  101  Mo.  App.  «30,  147  8,  W.  565, 
where  a  similar  course  seems  to  have  been 
pursued,  it  was  held  that  plaixUiJ(rs  compll- 
aoce  with  the  contract  provision  bad  been 
shown.  However,  as  hereinbefore  stated,  tbe 
case  at  bar  must  here  stand  or  fall,  not  on 
tbe  questifm  of  whether  (riAintlff's  letters 
were  a  sufficient  presentation  of  the  claim, 
bat  whether  there  was  a  waiver  of  any  fuller 
or  more  formal  compliance  with  the  provi- 
sion aforesaid.  If  tbe  facts  were  as  plalntUC 
claims  them  to  be,  then  there  was  sufficient 
grounds  upon  which  to  predicate  a  waiver; 
hence  we  are  of  the  ivlnlon  that  tbe  donup- 
rer  to  iilaintUPlB  evidence  was  vfoperly  over- 
ruled. 

It  Is  argued  by  defendant  that.  In  view  <^ 
our  Public  Service  Commission  Act,  chapter 
DS,  R.  S.  1818,  and  espedaUy  sectlcms  10406 
and  10487  thereof,  providing  for  Just  and  rea- 
sonable charges  on  the  part  of  public  utilities, 
and  forbidding  unjust  discriminations  there- 
in, the  defendant  cannot,  as  a  matter  of  law, 
waive  tbe  above-mentiOQed  provision  of  the 
contract  The  ai^ument  is  that  since  it  Is 
held  under  the  Interstate  Commerce  Act  (U. 
8.  Comp.  SL  I  8663  et  seq.)  that  provisions  of 
a  contract  cannot  be  ,  waived,  and  as  section 
10496  and  section  104^  of  our  statute  are  in 
practically  tbe  same  language  aa  the  sections 
of  tbe  Interstate  Gommwce  Act  In  raCeraicB 
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S.W.) 

to  uniformity  of  rates,  tberefoce  we  dunild 
hold  that,  in  an  Intrastate  case^  no  provlslMi 
of  the  contract  can  be  waived.  It  seems  to 
us  the  answer  to  sudi  argument  Is  that  the 
Interstate  Commerce  Act  deals  with  liability 
of  certain  pubUc  service  utilities  In  addi- 
tion to  unformlty  <jt  rates,  while  the  above- 
mentioned  state  statutes  are  dealing  with 
uniformity  of  rates  only.  Oonsequently,  lia- 
Wity  of  public  service  eovporattoos  Is  not 
regulated  by  our  statute,  and  tb»  nde  i!On- 
tended  for  does  not'  apply. 

[I]  Bttor,  however,  was  committed  In 
plaintMra  Instruction  No.  1.  It  told  the  Jury, 
In  aabetance,  that  if  they  found  defendant 
was  "duly  notified"  of  plalntlfTs  demand 
within  60  days,  and  If  they  found  "demand 
was  made  for  damages  for  such  failure,"  then 
they  should  find  for  plaintiff.  In  the  first 
idace.  as  heretofore  noted,  mere  notice  is  not 
a  Buffldfflit  compliance  with  the  contract  pro- 
vision. In  the  next  place,  there  was  no  evi- 
dence that  there  was  a  written '  claim  or 
demand  presented  for  damages  or  penalty; 
certainly,  the  admission  made  during  the 
course  of  the  trial  Is  that  there  was  not.  Be- 
sidps,  to  submit  to  the  Jury  whether  the  de- 
fendant was  "duly"  notified  would  seem  to 
be  submitting  to  them  tbe  legal  question  of 
whether  the  notice  given  was  a  sufficient  com- 
pliance with  the  stlpulatlcm  in  the  contract 

[4]  Instruction  No.  2  told  the  Jury,  in  ef- 
fect, that,  under  the  terms  of  the  contract, 
it  was  necessary  that  defendant  should  have 
Its  attentI<Mi  called  to  the  failure  or  refusal 
to  dellvw  the  telegram  by  notice  In  writing 
within  60  days,  and  that  in  order  for  plain- 
tiff to  recover  he  must  show  service  of  such 
notice  within  the  time  specified,  unless  the 
Jury  further  found  that  defendant  has* 
waived  service  of  such  notice  and  has  ac- 
knowledged actual  notice  of  {dalntifl's  de- 
mand. The  instruction  would  be  -understood 
by  tbe  jury  to  mean  that  mere  notice  would 
be  sufficient.  Furthermore,  Instead  of  sub- 
mitting to  tbe  Jury  the  legal  question  of 
whether  the  defendant  "has  waived"  the  pres- 
entation of  a  written  claim  within  60  days, 
the  Instruction  diould  have  set  out  the  facts 
on  which  waiver  was  predicated,  and  then 
told  the  Jury  that,  If  they  found  those  facts, 
the  presentation  of  the  claim  was  waived. 

We  do  not  desire  to  be  understood  as  head- 
ing that  plaintiff  is  compelled  to  rely  on 
waiver,  and  cannot,  under  prc^r  pleading 
and  evidence,  show  that  tbe  letters  written 
by  him  constituted  a  comi^lance  wih  the 
stipulation  as  to  presentation  of  tbe  claim 
within  60  daya  All  that  we  hold  In  that  re- 
gard Is  that,  as  the  case  now  stands,  he  can- 
not rely  upon  actual  compliance. 

For  the  errors  heretofore  noted,  tiie  Judg- 
ment is  reversed,  and  the  eause  la  remanded 
t<x  a  new  trial. 

AH  concur. 
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WISCONSIN  &  ARKANSAS  LUMBER  CO.  V. 
BU8CH0W  LUMBER  CO.   (No.  13898.) 

(KftiiMi  CSty  Court  of  Appeals.  MisBonrL 
March  7,  1921.  On  Motion  for  R«heaziiis 
Dec.  6,  VdZl,  R«hearlDK  Denied  Jul  0. 
1922.) 

f.  Sales  «=352(e)— Evlitaaee  heM  to  thow  that 
a  oertaln  eonpany  was  aotlig  aa  brokw  la 
a  sale  vf  lanber,  aid  that  tho  bayor  oontraet- 
ed  with  tellor. 

Id  a  suit  by  seller  for  breadi  of  oontraet 
of  sale  of  lamber,  correspondence  between  the 
parties  held  to  show  that  a  certain  compan} 
was  acting  as  a  broker  for  defendant  in  the 
matter,  and  that  the  defendant,  and  not  that 
company,  bongbt  Uie  lumber  ot  pUinHff  »  as 
to  sustain  the  allegation  of  a  contract  be- 
tween them  as  alleged  In  the  petition. 

2.  Evidence  <d=>370  ( I Usavtheflticated  oJr- 
oMiar  parportlag  to  ba  Issued  by  govarament 
prioa-flxing  ooiaialttee  wrongly  adinltted  to 
show  solier's  loss. 

In  a  seller's  action  against  buyer  for  breach 
of  contract  by  refusal  to  take  certidn  lumber, 
a  printed  sdiedole  punwrting  to  be  Issued  by 
a  government  price-fl:dng  committee,  but  not 
so  shown,  and  not  authenticated  in  any  man- 
ner, Aeld  erroneously  admitted  to  show  plain* 
tilTs  loss  by  being  eompollod  to  adl  Um  lumbar 
at  a  lower  price. 

On  Rehearing. 

3.  Sales  «33384(7)— Seller  held  tie  kave  bur^ 
4ei  af  showlag  sale  at  reasoaaMe  marltet  val- 
aa  after  beyer'a  brsooh. 

In  seller's  action  for  boyer's  failure  to  ac- 
cept, it  was  necessary  for  plaintiff  to  show 
that  the  price  received  w  ita  resale  of  the 
rejected  gooda  waa  tkelr  reasonable  market 

value. 

4.  Evldenoe  ^242(4)— In  aeUoa  for  bayer'a 
breach  of  contraot,  adnlsslOR  of  oorrespead- 
enoe  between  plaletlff  aid  tfafeadait'a  agent 
held  aot  error. 

In  seller's  action  against  buyer  for  breach 
of  contract  of  sale  of  lumber,  the  admission  of 
correspondence  between  a  broker  and  plaintiff 
h^d  not  error,  since  the  correspondence 
showed  that  the  broker  waa  acting  aa  agent 
for  the  defendant,  so  that  broker's  acta  with- 
in the  scope  of  its  employment  were  the  acta 
of  the  defendant 

Appeal  from  Circidt  Conrt,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 
"Not  to  be  officially  pabllahed." 

Suit  by  the  Wisconsin  &  Arkansas  Lamber 
Company  against  the  Buschow  Lumber  Com- 
pany for  breach  of  contract.  Judgment  for 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded. 

Jobn  C.  Grover,  of  Kansas  City,  for  ap- 
pellant. 

Davis  &  Davis,  John  M.  Davis,  and  Button, 
Davis.  Mourse  &  Bell,  all  of  Kansas  City, 
for  respondent. 


BLAND,  J.  This  Is  a  suit  for  breach 
of  contract  It  is  claimed  by  plaintiff  that 
It  had  a  contract  with  d^endant  wherein 
the  defendant  purchased  of  plaintiff  eight 
carloads  ot  lumber  at  a  gpedfled  price,  and 
that  defendant  refused  to  accept  six  of  tbe 
cars,  resulting  in  plainttflT's  having  to  sell 
the  same  at  a  lower  price  to  Its  damage. 
A  jury  was  waived,  and  a  trial  before  tbe 
court  resulted  In  a  Joi^mat  In  favor  of  plain- 
tut  In.  die  sum'  of  9400,  ana  defaidant  lias 
appealed. 

[1  ]  Defendant  contends  that  it  nev»- 
bought  any  lumber  of  plalntUf,  that,  if  de- 
fendant purchased  any  lumber  at  all,  It  was 
from  the  Trl-State  Lumber  &  lUiini^  Com- 
pany, and  that  said  latter  company  pur- 
chased the  lumber  of  [dalntlff  in  order  to  AH 
defendant's  order.  PlalntlflE  alleged  tbat  "cm 
or  about  the  12th  day  of  June,  1»18,  plaintill 
entered  Into  a  contract  with  defendant 
wb^vby  plaintiff  agreed  to  sdl  d^endant" 
eight  carloads  of  lumber.  To  suKKWt  tbe 
cause  of  action  pleaded  plaintiff  Introduced 
a  number  of  written  communications.  All 
of  these  communications  are  connected  by 
reference,  express  or  implied,  and  show  mi 
their  face  that  they  related  to  the  same  sub- 
ject-matter. 

It  would  appear  Arom  the  facts  that  plain- 
tiff was  a  manufacture  of  Inmbw  and  de- 
fendant a  dealer ;  that  the  Tri-^tate  Lumber 
&  Shingle  Company  was  a  broker  who  re- 
c^ved  orders  from  wholesale  and  retail  deal- 
ers in  lamber  and  placed  such  orders  with 
manufacturers.  It  would  appear  that  def«id- 
ant  had  communicated  with  the  Trl-State 
Lumber  Company  in  reference  to  the  pur- 
chase of  eight  carloads  of  lumber.  The  first 
communication  found  in  the  record  is  a  writ- 
ten order,  dated  June  10,  1913,  and  signed 
by  the  Trl-State  Lumber  ft  Shingle  Company, 
addressed  to  plaintiff,  for  eight  carloads  of 
lumber  at  a  certain  iHrlce,  to  be  shipped  to 
defendant  From  tlie  face  of  this  order  noth- 
ing appears  to  show  otherwise  than  that  the 
Trl-State  Lumber  &  Shingle  Company  was 
the  purchaser  of  the  lumber.  On  June  11, 
1918,  plaintiff  wired  the  Tri-State  Lumber  ft 
Shingle  Company  accepting  the  order  Tor 
Busdiow,'*  and  the  same  day  wrote  aaid  onn- 
pany  confirming  the  message. 

Tbe  first  communication  between  plaintiff 
and  defendant  was  an  order  written  by  de- 
foidant  to  plaintiff  changing  the  destination 
of  two  cars  mentioned  In  the  original  order 
signed  by  the  Tri-StaM  Lumber  ft  Shin- 
gle Company.  The  communicatloa  stated, 
"Please  reter  to  our  order  of  June  10th 
through  the  Tri-State  Lumber  Company." 
The  evidence  shows  that  these  two  cars  were 
shii^>ed  as  directed  by  the  dtfendant  There 
Is  no  controversy  about  th^-  bera  There 
was  some  correspondence  between  plaintiff 
and  defendant  In  reference  to  plalntifl^s 
wanting  to  apply  the  two  cars  to  be  shipped 


^saFor  other  casei  see  ume  topic  and  KBY-KUUBKR  la  all  Key-Numbered  DlguU  sad  ladcxee 
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on  uMther  order,  and  aleo  In  reference  to 
the  holding  of  a  portion  of  tbe  sbipm^t. 
On  June  21,  1918,  defendant  wrote  plaintiff, 
"We  will  have  to  ask  that  son  cancel"  the 
orda  for  the  remaining  six  cars  of  lumber 
"on  acconnt  of  the  Korernment  fixing  a  price 
on  yellow  pine."  On  Jane  24, 191tl.  plalntlfl 
vrote  dtf  endan^  protesting  against  the  can- 
cellation of  the  order,  and  refused  to  accept 
the  cancellation.  On  Jtme  26,  1918,  defend* 
ant  wrote  plaintiff,  referring  to  the  latter's 
letter  of  the  21th  and  the  former's  letter  <hC 
the  SlBt,  **tn  iK^ich  we  requested  yon  to  can- 
ed the  TH-State  Lumber  Company's  order 
No.  21549  except  two  cars  of  12,"  and  giving 
further  reasons  fbr  canceUatttm.  On  June 
29,  IMS,  idahatlff  wrote  defendant  acknowl- 
edging receipt  of  Its  letter  of  June  28tb,  and 
In  plalntUT's  letter  it  stated,  "Ton  beii^t  the 
rto<ft  outright  with  no  atrtnge  tied  to  it.  and 
th»e  Is  no  qnestifm  but  what  it  Is  your  doty 
to  accept  afaipinents."  On  Jdly  1st  detCntent 
wrote  plaintiff  adcnowledglng  receipt  of  Its 
letter  of  the  SOtta  of  June  and  stating.  "We 
are  sorry  to  note  you  oAieot  to  oatuMtng  a 
rortUm  of  tt4f  order,"  i/dl  italics  are  ours.) 

On  July  13. 191S,  plaintiff  wrote  defendaat 
offering  to  submit  the  matter  to  arbitration. 
On  July  17.  1918,  defendant  acknowledged 
receipt  of  j^mntUTs  letter  of  the  13th  and 
stated,  "We  do  not  feel  that  this  is  a  matter 
to  be  arbitrated  at  all."  In  this  letter  de- 
fendant again  retors  to  the  canceling  of  the 
order  with  jilaintifl. 

It  Is  apparent  from  a  reading  of  all  the 
correspondence  that  the  Trl-State  Lumber  ft 
SMngle  Company  was  acting  as  a  broker  in 
the  matter,  and  that  defendant  was  buying 
tue  lumber  of  plaintiff.  Tbe  allegation  in 
the  petition  in  reference  to  a  contract  had 
between  the  parties  was  sustained. 

[21  Plaintiff  attempted  to  show  that  by 
reason  of  defendant's  refusal  to  take  the  six 
cars  as  agreed  it  had  to  sell  the  lumber  at  a 
lower  price  because  the  government  had 
Hied  a  lower  price  at  the  time  plaintiff  dis- 
posed of  the  same.  Plaintiff  attempted  to 
show  what  this  fixed  price  was  by  Introduc- 
ing oTer  defendant's  objection  a  printed 
sdiedule  purporting  to  be  issued  by  the  gov- 
ernment price-fixing  committee.  This  sched- 
ule purports  to  be  nothing  more  than  a  cir- 
oilar.  Plaintiff's  sales  manager  testified 
that  defendant  received  it  through  tbe  mails 
and  it  purported  to  come  from  tbe  Southern 
Pine  Emergency  Bureau  at  New  Orleans?,  La. 
Tljere  was  testimony  that  this  was  a  govern- 
ment institution.  The  circular  is  uot  au- 
thenticated In  any  manner.  We  think  that  the 
court  erred  in  admitting  it.  If  this  bureau 
was  authorized  by  Congress  to  fix  such  prices 
and  made  such  price  list,  still  there  is  ab- 
Holutely  nothing  to  identify  the  circular  in- 
troduced in  evidence  as  the  circular  of  tbe 
bureau,  nor  did  the  circular  purport  to  be  an 
autbentlcated  copy  of  any  order  or  record 
of  tbe  bureau.    For  these  reasons  it  was 


clearly  Inadmissible  in  evidence.  22  Cyc.  tp. 
782.  780;  Prlddy  v.  Bolce,  201  Mo.  309,  333- 
338.  99  S.  W.  1055,  9  L.  B.  A.  (N.  718. 
119  Am.  8t  Bep.  702,  9  Ana  Gas.  874;  Town 
of  Tipton  T.  Norman,  72  Mo.  380.  88S,  386; 
Ohmeyer  t.  Supreme  Forrat,  Woodmen  Cir- 
cle, 91  Mo,  App.  189.  The  iudgment  of  the 
court  Is  based  in  part  upon  this  testimony. 

The  judgment  Is  rerarsed.  and  the  cause 
remanded. 
'  All  concur. 

On  Bdkeartns. 

[I]  We  adhere  to  tbe  coaudimlonB  reached 
in  the  foregoing  oidnion  banded  down  up- 
on tbe  original  submission  of  tbe  case.  This 
was  a  Jury-waived  case.  The  court  at  the 
conclusion  of  all  the  testimony  refused  de- 
fendant's peremptory  declaration.  Although 
the  court  admitted  incompetent  evidence 
in  Uw  form  of  the  printed  schedule  pur- 
porting  to  be  issued  by  the  govemment 
price-fixing  committee,  we  have  examined 
the  record  to  find  if  there  is  other  evidence 
upon  wbldi  the  court  could  hare  based  its 
Judgmoit  as  to  the  amount  of  damages  sus- 
tained. We  have  again  carefully  examined 
the  record,  and  And  that  thm  Is  no  other 
eTid«ice  In  the  record  upon  which  the 
amount  of  damages  sustained  1^  plaintiff 
might  be  determined.  While  it  la  true  there 
is  evidence  as  to  the  price  plaintiff  received 
for  the  dx  carloads  of  lumber  that  defend- 
ant refused  to  accept,  and  this  price  was  lest, 
than  the  oontract  pklce,  it  was  necessary  for 
plaintiff  to  show  not  only  what  was  received 
by  It  for  the  lAx  carloads  of  lumber,  but  that 
the  price  received  was  the  reasonable  market 
value  of  the  lumber. 

Plaintiff's  sales  manager  attempted  to  tes- 
tify that  the  lumber  was  sold  at  the  best 
price  obtainable  for  the  reason  that  it  was  tbe 
maximum  price  the  government  prlce-flxing 
committee  allowed.  However,  this  testimony 
was  objected  to,  and  the  court  sustaiued  the 
objection  and  struck  out  tbe  answer  for  the 
reason  that  the  order  of  the  price-fixing  com- 
mittee was  the  best  evidence.  The  printed 
schedule  was  then  introduced  in  evidence 
over  the  objection  of  defendant.  There  is 
not  a  line  in  the  record  showing  that  the 
price  at  which  plaintiff  sold  the  lumber  was 
its  market  value  except  the  testimony  based 
upon  the  printed  schedule  purporting  to  have 
been  issued  by  the  government  price-fixing 
committee.  There  was  therefore  no  compe- 
tent evidence  on  which  to  base  tbe  Judgment, 
and  the  cause  must  be  reversed  and  remand- 
ed. Sell  V.  Breteile,  162  Mo.  373,  62  S.  W. 
OSS;  Cornice  &  Roofing  Co.  V.  Muir,  148  Mo. 
App.  36,  123  S.  W.  490. 

t+l  Defendant  contends  that  the  court  err- 
ed in  admitting  the  correspondence  between 
the  Tri-State  Lumber  &.  Shingle  Company 
and  plaintitf.  We  think  there  is  no  merit  in 
this  contention.  The  correspondence,  out- 
side of  tliese  communications,  shows  that  tbs 
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Tri-State  Lumber  &  Sblngle  Company  was 
acting  aa  the  agent  of  the  defendant,  and,  of 
course,  any  acts  done  by  defendant's  agent 
within  the  scope  of  Its  employment  are  the 
acts  of  the  defendant  Itsdf,  and  the  letters 
written  by  the  Tri-State  Lvmber  &  Shingle 
Company  as  Its  agent  wrae,  of  course,  ad- 
missible In  eridence. 

The  Judgment  Is  rerened,  and  the  cause  re- 
manded. 

All  cmcmr. 

On  HoUon  fbr  Rehearing. 

.  While  plaintiff  showed  that  defendant 
breached  the  contract,  and  the  latter's  in- 
stTQCtlon  In  the  nature  of  a  demurrer  to  the 
evidence  should  not  have  been  given,  as  plain- 
tiff was  entitled  to  nominal  damages,  It  is 
ai^areait  that  the  court  erred  in  admitting 
in  evidence  the  printed  sdiedule,  as  tbere 
was  no  other  evidence  Introduced  tending  to 
show  plaintia'a  loss. 
The  motion  tor  a  rtiiearlsg  is  overmled. 


HUNTER  V.  ANTHONY.   (No.  2901.) 

(Springfield  Court  of  Appeals.  Bfisiooti.  7an. 

14,  1922.) 

Fraadulent  oonvayanoes  4=:>1 13(3)— Coavey- 
ancs  to  bank  commlssloaer  held  fraadolent. 

In  view  of  the  rule  that  a  conveyance  of 
lands  or  transfer  of  personalty  may  be  fraud- 
ulent, if,  when  in  form  absolute,  it  is  secretly 
intuided  merely  ae  security,  a  deed  by  defend- 
ant of  aU  his  property  to  a  bank  comi^asioner, 
to  pay  or  secure  defendant's  defalcation  from, 
or  debts  to,  an  insolvent  bank  of  which  the 
commiasioner  had  taken  charge,  held  fraudu- 
lent, under  Ber.  St.  igi&.  1 172S. 

Appeal  from  Circuit  Court,  Ponlscot  Oonn- 
ty;  Sterling  H.  McCarty,  Judge. 

Action  by  Lee  Hunter  against  W.  O.  An- 
thony, with  attachment  From  the  Judgment 
for  plaintiff,  so  far  as  sustaining  the  attach- 
ment, defendant  appeals,  ^rmed. 

O.  G.  Shepard,  of  (^ruthersvlUe,  for  ap- 
pellant 

Oliver  ft  Oliver,  df  Cape  Girardeau,  for  re- 
spond^t 

VABRINGTrON.  J.  This  Is  a  milt  begun  by 
the  respondent  in  the  drcnlt  court  of  Pemis- 
cot county  against  the  defendant  appellant  <m 
a  note  for  $5,000,  having  been  executed  by  W. 
O.  Anthony,  theidefendant,  and  one  B.  B.  WU- 
hite.  In  aid  of  this  suit  an  attachment  was 
sued  out  and  among  a  number  of  groimds  set 
up  was  the  seventh  ground  under  the  statute, 
found  In  section  1725,  B.  S.  of  Missouri  of 
1918,  whidi  was  that  the  defendant  had 
fraudulently  conveyed  «r  assigned  ^  proper- 
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ty  or  effects  so  as  to  hinder  or  delay  his 
creditors.  It  appears  from  the  record  that 
Anthony  owed  the  plaintiff  this  $5,000  note. 
A  judgm^t  was  bad  for  that  amount  on  the 
merits,  and  no  appeal  was  taken  therefrom. 

Anthony  and  Wllblte  were  officers  In  the 
Bank  of  BlytbeviUe,  of  Blytheville,  Ark.  It 
appears  from  the  record  that  they  drew  out, 
without  any  authority  of  law,  large  sums  of 
the  bank'a  mon^  and  appropriated  it  to  their 
own  use.  As  a  conaoQuence,  the  bank  became 
insolTent  and  the  state  bank  commlsaUmer  itf 
Arkansas  took  charge  of  its  affairs. 

Anthony  owned  an  interest  In  280  acres  of 
land  attoated  in  Peoalsoot  county,  iSo.,  whiOh 
is  the  suhjject  of  this  attadunrat  A  trial 
was  had  on  the  idea  In  abatement  which  was 
filed  by  Anthony,  and  the  cause  was  submit- 
ted to  a  Jury,  which  fOund  the  Issues  for  the 
plaintiff. 

A  number  of  errors  are  assigned  in  the 
trial  of  the  cause,  but  the  view  we  take  of 
the  case  made  by  the  documentary  evidence 
and  the  imdlsputed  evidence  of  the  defendant 
would  require  that  the  court  direct  a  verdict 
for  the  plaintiff.  Therefore  the  assigned  er- 
rors going  to  the  manner  of  trying  the  case 
are  immaterial  for  a  proper  disposition  of 
the  case. 

As  Stated  before.  It  is  shown  that  defend- 
ant, Anthony,  owed  the  plaintiff,  a  resident 
of  Missouri,  the  sum  of  $5,000;  that  An- 
thcmy  lived  at  Blytheville,  Ark.,  and  owned 
an  interest  in  the  land  which  was  attached 
in  this  sction;  there  is  no  room  for  sus- 
taining the  attachmoit  on  the  ground  of  de- 
fendant not  being  a  resident  of  the  state, 
Che  debt  not  being  due;  that  a  deed,  absolute 
on  Its  face,  conveying  Cbls  land,  was  made 
and  delivered  by  Anthony  to  a  grantee  de- 
scribed In  the  deed  as  follows: 

"W.  T.  Maxwell,  state  bank  comniisBloner  in 
charge  of  the  Bank  of  Blytheville,  Missisaippi 
county,  Ark.,  his  saccessors  in  office  in  charge 
of  said  bank,  and  aaslgoH." 

It  is  shown  by  the  record  that  this  deed 
not  only  conveyed  this  property  which  be- 
longed to  Anthony,  but  all  other  property  of 
whatsoever  kind  and  character  and  all  pn^ 
erty  that  Wllhlte  owned,  ^e  conslderatton 
named  In  the  deed  Is  $1  and  other  valuable 
consld^tions. 

The  view  we  take  of  this  sltnstion  Is  as  fol- 
lows: Mther  this  deed  was  an  absolute  con- 
veyance of  Anthony  and  Wilhlte's  property 
to  the  bank  commissioner  as  payment  of  th^r 
defalcation  and  debts  to  said  bank,  or  it  was 
a  form  of  mortgage  or  security  taken  by  the 
bank  commissioner  for  the  purpose  of  better 
securing  the  debt  owing  by  them  to  the  bank 
which  was  in  his  hands.  Receivers,  bank  re- 
ceivers, and  those  occupying  positions  of  trus- 
tee in  administering  the  affairs  of  insolvent 
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banks  derive  tbeir  powers  either  tram  etat- 
ntory  law  or  ftom  conrts  that  have  appointed 
them;  and  any  trustee  or  receiver,  In  order 
to  accept  prc^rty  for  money  or  to  release 
debtors  from  debts,  mnst  certainly  have  some 
aathorlty  from  the  source  appointing  them 
before  such  acts  would  be  valid  and  binding. 
For  instance,  a  mere  general  power  of  re- 
ceiver would  not  authorise  Mm  to  take  secti- 
rity  for  a  ftmd  which  it  was  his  daty  to  col- 
lect 0i  Cye.  267),  nor  to  compzomlse  claims 
without  an  order  of  court  or  power  glvm 
him  by  a  statute  (see  84  Cyc.  sobsec  6). 

There  la  no  showing  whatever  in  this  case 
that  0ie  bank  OHiimlastoner  of  Aransas  bad 
any  antliority  to  accept  real  astkte  In  Arkan- 
sas, Mlaaouxi,  or  elscnrtiere  In  payment  of 
the  debt  which  WHhite  and  Anthony  owed 
thB  bank  fax  whidt  be  was  at^ing.  •  In  the 
absence  of  any  socb  i^oof,  the  natural  pre- 
amnptlon  woald  be  that,  mhm  an  offlcer  en- 
gaged In  the  winding  np  of  an  inacdvent  bank 
had  taken  proper^  from  debtors,'  he  was 
taking  It  la  the  form  of  security  rather  than 
as  releasing  the  debt  In  lieu  of  the  property. 
No  other  conclosloD  can  therefore  be  reached 
than  that,  if  this  deed  was  made  between 
Anthony  and  Wilhlte  on  the  one  hand  and 
the  bank  commissioner  of  Arkansas  on  the 
other,  as  a  payment  for  their  indebtedness, 
the  same  would,  In  the  absence  of  authority 
In  such  commissioner  to  accept  It,  be  a  void 
transaction,  and  the  result  of  such  act  would 
be  the  transferring  of  property  without  con- 
sideration, which  in  law  as  against  a  bona 
fide  creditor  la  fraud,  provided  it  would  hin- 
der or  delay  sach  creditor  In  the  ooUectlon  of 
hla  Indebtedness;  and  In  this  case  no  other 
conclusion  than  that  could  be  reached.  On 
the  other  hand.  If  the  bank  commissioner  was 
taking  this  deed  merely  as  security  and  not 
as  an  absolute  transfer  of  Ote  property  to 
him,  bnt  In  tfae  nature  of  a  mortgage,  then 
tSie  transfer  takea  <m  the  form  of  a  grantor 
tm  the  face  of  a  deed  conveying  all  of  his 
Tli^t,  title,  and  Interest  in  the  land,  bnt  real- 
ly, in  effect,  holding  a  secret  title  thereto, 
subject  to  the  mortgage  or  Incombrance 
made  in  favor  of  the  grantee  in  sncli  deed. 
This  character  Of  transaction  la  dedared  in 
Missonrl  to  be  fnndolent  In  law  and  a  good 
ground  for  attachment  onder  the  seventb 
danae  of  the  statute.  See  Rock  Island  Nat. 
Bank  v.  Powei^,  134  Mo.  432,  34  S.  W.  869,  35 
S.  W.  1132. 

Cyc.  lays  down  the  rule  as  follows  (volome 
20,  p.  666): 

"In  some  jarisdictiona  tbe  rcle  has  been  laid 
down  tbat  a  conveyance  of  lands  or  a  Bale  of 
personalty  made  by  an  insolvent  or  embarraBfled 
debtor  is  void  against  creditors  where  it  is 
secretly  intended  merely  as  a  security  for  a 
debt  antecedent  or  contemporaneously  con- 
tracted, altbongh  it  la  absolute  on  its  face. 
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And  it  is  so  held,  althoagh  the  daim  secnred 
equals  or  exceeds  in  value  tlie  property  so  taken 
in  tnut,**  dtlng  In  support  of  tiie  rale  Bank 
V.  Powers,  supra;  Pattison  v.  Letton,'  06  Mo. 
App.  325;  Molaska  Mfg.  Co.  v.  Steele  A  Walk- 
er, 86  Mo.  App.  496;  GUI  v.  Ely-Norris  Safe 
Co^  170  Mo.  App.  478,  166  S.  W.  811. 

We  must  therefore  bold  that,  mider  the 
facts  of  this  case  viewed  from  any  angle.  In 
the  making  of  this  deed  the  defendant,  An- 
thony, was  gnilty  of  fraudulently  conveying 
his  property  so  as  to  hinder  or  delay  his 
creditors. 

The  Judgment  will  be  affirmed. 

COX,  p.  J*t  and  BBADIiEX,  3^  oonour. 


SMITH  V.  SOUTHERN.    (No.  2843.) 

(Springfield  Conrt  of  Appeals.  Missonrl. 
3m.  14,  1922.) 

1.  Teaaapy  Is  ooanas  «bS7— Exosfitlsss  ts 
rale  agalast  aotloa  bstwaon  Joist  swssr  for 
eoavertioB  statsdi 

£lxe^tioo8  to  the  general  ml*  that  one 

joint  owner  cannot  maintain  action  for  conver- 
sion against  the  other,  are  where  the  property 
is  personalty,  and  one  of  the  owners  so  ap- 
propriates the  property  as  to  render  its  future 
use  to  his  co-owner  impOBsitde,  and  where  a 
chattel  owned  in  common  is  separable  in  re- 
spect to  its  qnantity  and  qnaUty  by  weight  or 
measure,  and  the  co-owner  in  possession  re- 
fuses demand  of  the  other  for  his  share. 

2.  Trial  «»253 ( I )  ^lattraetiOB  for  plalatlff,  Ig- 
norlsfl  defeadaafa  defeas*  supportsd  taor  evl- 
desoa,  error. 

Giving  an  instruction  to  find  for  plaintiff 
on  the  finding  of  certain  facts,  which  ignores 
defendant's  defense,  supported  by  evidence,  is 
error. 

3.  Trial  «=»203(l)^lR8tnictlon,  submlttiag  de- 
fense supportsd  by  evidence,  to  be  glvan  aot- 

wlthstanding  plaintiffs  evidence. 

Defendant's  requested  instruction,  submit- 
ting his  defense  supported  by  evidence,  must  be 
given  notwithstanding  plaintiiTa  evidence; 

4.  Appeal  aad  error  «=»I078(4)— AsalgBmsat 
■ot  mentioned  In  brief  aot  ooasldered. 

Appellant  will  be  considered  as  not  relying 
on  an  assignment  of  error  to  admission  and 
exclusion  of  evidence;  he  not  pointing  out  the 
evidence,  and  not  mentioning  the  assignment 
in  his  brief  proper. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Sterling  H.  McOarty,  Judge. 

Action  by  W.  S.  Smith  against  Cfaas.  South- 
em.  From  a  Judgment  for  plalntUC  on  appeal 
frcan  a  Justice  court,  defendant  appeala.  Be- 
versed  and  remanded. 
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McKay  ft  UedUnft  of  Garathenrille,  for 

appellant. 

Sam  J.  Corbett  and  S.  I.  Stilea,  both  of 
CaruthersvlUe,  for  respondent 

■  BRADLET,  J.  TUs  cause  origliuited  In  a 
Justice  of  the  peace  court  to  recover  $240  for 
the  alleged  conversion  of  some  cotton.  Plaln- 
tUf  was  successful  in  the  Justice  court,  and 
defendant  appealed  -to  the  circuit  court 
There  on  trial  before  the  eourt  and  a  Jury 
plaintlflt  obtained  a  Judgment  fi>r  |100,  and 
defendant  appealed. 

Plalntur  In  1019  rented  15  acres  ctf  land 
from  defendant,  and  as  rental  was  to  give 
one-fourth  of  the  cotton  and  one-third  of  the 
com.  The  whf^e  16  acres,  however,  were  cul- 
tivated  in  cotton.  On  July  81,  1919,  pUln- 
tiff  gave  his  note  for  9156  due  In  three 
months,  with  one  Wells  as  surety,  to  the  Cot- 
ton Exdumge  Bank  of  Ste^  Mo.  Plaintiff 
gave  Wells  a  mortgage  on  his  three-fourths 
interest  in  the  cotton  to  secure  W^ls  for  go- 
ing his  surety.  October  16th  thereafter  plain- 
tiff and  defendant  made  a  deal  whereby  de- 
fendant took  up  the  $156  note  at  the  bank, 
and  plaintiff  turned  over  to  defendant  the 
remainder  of  plaintiff's  three-fourths  Interest 
in  the  cotton  not  then  dl^>osed  of.  Plaintiff 
says  that  defendant  was  to  take  possession  of 
the  cotton,  gather  and  market  it  until  defend- 
ant was  reimbursed  for  taking  up  the  $156 
note,  and  if  there  was  any  cotton  left  after 
being  so  reimbursed,  the  cotton  was  to  be 
turned  back  to  plaintiff.  Defendant  says  that 
he  was  to  take  the  cotton,  all  of  it,  gather 
and  market  it,  and  If  there  was  any  money 
left  over  after  he  waa  reimbursed,  that,  what- 
ever amount  It  was,  it  was  to  be  turned 
over  to  plaintiff.  Piaintlfl  says  that  notwith- 
standing the  agreement,  defendant  did  not 
take  the  Immediate  possession  of  the  cotton, 
but  that  he  (plaintiff)  continued  to  gather  it 
and  market  it  as  ho  had  been  doing  prior  to 
the  deal  of  October  19tb,  and  that  he  paid  to 
defmdant  the  $156  to  reimburse  him  for  tak- 
ing lip  die  note  at  the  bank,  and  that  after 
plaintiff  bad  so  paid  defendant,  defendant 
took  charge  of  the  cotton,  and  converted  it  to 
his  own  use.  Defmdant  denies  Oiat  plaintitf 
had  paid  him,  and  says  that  he  gathered  and 
sold  the  cotton,  but  lacked  $1.90  getting 
enough  out  <tf  it  to  pay  the  expenses  and  the 
$156  note. 

Defendant  makes  several  assignments  but 
for  the  purposes  of  this  opinion  these  may  be 
stated  thus :  (1)  There  is  no  evidence  to  sup- 
port the  verdict :  (2)  that  error  was  oommlt- 
ted  in  the  giving  and  refusing  of  Instructions ; 
(3)  that  error  was  committed  in  the  admission 
and  the  exclusion  of  evidence. 

[1]  Defendant  requested  a  peremptory  In- 
struction at  the  close  of  the  whole  case,  which 
waa  refused.  Defendant  contends  that  the 
evidence  conclusively  estabUafaed  tliat  iQalnr 


tiff  and  defendant  were  Joint  owners  <a  the 
cotton,  and  that  one  Joint  owner  cannot  a 
general  rate,  maintain  converslm  against  his 
co-owner.  Defendant  Is  correct  In  tiia  state- 
ment of  the  general  rule.  Johnson  v.  BtwA 
Yard  Bank,  102  Mo.  App.  385,  76  S.  W.  699; 
Sheffler  v.  Mudd,  71  Mo.  App.  78;  MerrlU  v. 
Mason.  158  Mo.  App.  606,  141  S.  W.  45ft. 
These  cases  and  otbera  recognize  an  excqn 
tlon  to  tills  goteral  rule  to  this  effect:  Wtaoe 
two  prawns  have  a  Joint  Interest  In  the  whole 
of  an  article  of  personal  pnwty  and  not  a 
separate  Interest  in  any  particular  part  there- 
of, the  one  oat  of  posseaalon  oanoot  "wHnta^i 
conversion  against  the  co-owner  unleaa  the  co- 
owner  so  appropriates  the  common  propert7 
as  to  lender  Its  Xuture  use  to  his  comwner 
lzopoB8U>lek  Also  in  a  oumber  oC  casM  the 
coDTts  have  made  an  excqMlom  to  tbo  geoeral 
role,  and  have  held  that,  when  a  cdiattel 
owned  in  common  la  separable  In  req>ect  to 
quantity  and  quality,  and  by  weight  or  meu- 
ure,  one*  co-owner  may  demand  his  ibaxe 
from  his  co-owner  in  possession,  and  on  his 
refusal  to  deliver  may  maintain  trover  for 
the  conversion.  28  Am.  &  Eng.  Gncy.  of  Law 
716,'  and  cases  there  cited.  We  find  no  case 
from  our  own  state  directly  upon  either  ex- 
ception mentioned,  but  from  the  cases  cited 
supra  it  is  plain  that  the  courts  of  this  state 
recognize  the  excepttcms  to  the  general  rule. 
And  we  think  that  the  facts  in  the  instant 
case  fall  within  either  exoeptlou  mentioned, 
and  especially  the  second  one.  This  being  our 
conclusion,  we  rule  that  defendant's  peremp- 
tory request  was  properly  refused.  It  ap- 
pears by  additional  abstract  ot  plaintiff  that 
defendant  did  not  make  onnidaint  of  the  z»* 
fusal  of  his  peremptocy  request  in  Ills  mo- 
tion for  a  new  trial,  and  pifiiiittff  omtends 
that  defendant  If  he  had  any  ground  to  sop- 
port  his  p»einptorT  reqaest,  had  waived  It 
This  perhaps  Is  true,  and  we  have  decided 
that  point  only  In  view  (tf  another  trial. 

[2,  a]  Defmdant  predicates  wror  1^Kn 
Idaintifl's  Instruction  1.  This  instruction  is 
as  follows : 

*The  court  instructs  the  jury  that  if  you  find 
and  believe  from  the  evidence  in  this  case  that 
the  plaintiir,  W.  S.  Smith,  vak  the  owner  and 
in  possession  of  the  seed  cotton  mentioned  in 
evidence,  and  that  the  defendant,  C^as.  Smitb- 
em,  against  the  will  and  against  the  consent  of 
plaintiff,  took  said  cotton  and  converted  it  to  his 
own  use,  selling  said  cotton  and  keeping 
the  proceeds  arising  from  the  sale  of  said  cot- 
ton, then  you  will  find  the  issuea  for  the  ploln- 
tifF,  and  assess  his  damages  in  sacb  sum  as  you 
may  find  and  believe  from  the  evidence  to  bare 
been  the  reasonable  marliet  value  of  said  cot- 
ton at  the  time  defendant  took  said  cotton  and 
sold  it  less  the  expense  of  gathering  and  mar- 
keting the  same,  not  to  exceed,  however,  the 
sum  of  $240."  - 

Defendant  says  that  this  instruction  wholly 
Ignores  his  defSnse  and  bis  tlieory  of  the  deal 
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that  the  c<^OD  vas  turned  over  to  him  to  dla- 
poM  of,  and  that  he  was  to  account  to  plain- 
tiff for  any  proceeds  orer  the  ezpoiaes  and 
the  $lESe  not&  IStere  is  no  dooM  bnt  that 
tills  instmetton  Ignores  d^endant'a  tbpory  of 
the  deal.  Defendant  requested  an  Inntrue- 
tion  embodying  his  theory,  and  was  reftued. 
Plaintiff  says  there  was  abundant  evidence  to 
show  that  he  had  settled  In  fall  with  defend- 
ant, and  that  defendant  had  said,  "That  is  all 
fou  owe  me;  go  ahead  and  plcfc  your  cot- 
t<Hi."  nils  In  no  way  excuses  the  failure  of 
plaintiff's  Instruction  to  recognize  the  de- 
fense, and  it  certainly  In  no  way  Justifies  the 
refosal  of  def endaiit's  Instruction  In  which  he 
sought  to  submit  his  defense.  If  the  cotton 
was  turned  over  to  defendant  as  he  saya.  then 
he  Is  not  liable  In  conversion,  and  he  had  a 
right  to  have  his  theory  submitted. 

[4]  Defendant  assigns  as  error  that  the 
trial  court  admitted  and  excluded  certain  evi- 
dence. Defendant  does  not  point  out  the  evi- 
dence erroneously  admitted  or  ex(duded.  and 
does  not  motion  this  assignment  in  his  brief 
proper;  hence  we  take  It  that  he  does  not 
r^y  upon  that  as^gnment. 

For  the  error  noted  In  giving  an  instruc- 
tion for  plaintiff  which  c(mq>letely  Ignored 
the  defense,  ^d  for  the  refusal  of  instruc- 
tions sutmiltting  the  defense,  the  cause  should 
be  reTersed  and  remanded ;  and  it  is  so  or^ 
dered. 

OOX,  P.  3^  and  FARRINGTON,  J.,  concur. 


PHCNIX  COTTON  OIL  CO.  v.  MORROW- 
STOUT  WHOLESALE  GROCER  CO. 
(Ne.  2977.) 

(Sprisifleld  Cenrt  Of  Appeals.  MlsBOori.  Jan. 
14.  1922.) 

1.  Evidanoe  «=s)44l  (9)— Seller's  fallnro  to  as- 
sist parchaser  (d  disposing  of  goods  held  so 
defease  in  action  on  account. 

Where  an  order  for  the  purchase  of  goods 
recited  that  they  were  purchased  on  the  condi- 
tions therein  provided,  and  the  order  contained 
BO  provision  whereby  the  seller  should  assist 
the  buyer  in  selling  the  goods,  It  was  no  defense 
in  an  actitm  on  account  for  goods  sold  and  de- 
livered that  the  seller's  salesman  agreed  to 
send  a  man  to  help  in  selBng  the  goods;  such 
part  vt  the  contract  not  being  binding. 

2.  Appeal  and  error  «=»1048(3)— Lssdfag  fues- 
tloK  Mi  harnlese  emr. 

In  an  action  on  account  for  the  parcbase 
price  of  lard  made  from  cotton  seed  oil,  it  was 
hariDleBs  error  to  ask  a  leading  and  suggestive 
qnestion  as  to  whether  refining  the  oil  left  it 
absolutely  pore. 

3.  Appeal  Aid  error  «=>I050(2)— Evldescs  as 
to  Insiatorlal  Matter  bald  harmless. 

In  an  action  on  account  tor  the  purchase 
price  of  lard  substitute,  evidence  that  the  sub- 


stitute would  not  be  expected  to  stsnd  up  lon- 
ger than  00  days  was  not  injurfons  to  defendr 
ant,  his  d^ense  being  that  the  lard  was  entire- 
ly worthless  when  recuved. 

4,  Sales  ^=»l  24— Rosi^ssloD  aiiist  be  acoompa- 
■led  witb  offer  of  restltntloa. 

One  cannot  resdnd  and  avoid  paying  for 
artidcs  pimhased  without  at  least  returning 
what  has  been  received. 

5.  Sales  e=>\24  —  Buyer  held  not  entitled  to 
prevent  recovery  by  seller  and  also  to  keep 
proceeds  of  resale  of  goods  sold. 

In  an  action  on  an  account  for  sale  of  a 
lard  substitute  alleged  to  be  worthless  when  re- 
ceived, defendant  could  not,  when  sued,  keep  the 
proceeds  of  resales  and  also  prevent  recovery 
by  plaintiff. 

&  Sales  «s»42S~Remedlee  of  purobasar  far 
breach  of  warranty  of  goods  stated. 

When  a  warranty  of  goods  by  the  seller 
has  been  breached,  the  purchaser  may  rescind 
and  tender  back  the  goods,  or  he  may  affirm 
the  Bale  and  set  oS  his  damages  for  the  breach 
against  the  purchase  price,  or,  if  the  goods  are 
entirely  worthless,  he  may  resist  payment  of 
the  pnrdiase  pries  wlthoat  a  tender  bafik. 

Appeal  from  Circuit  Court,  Pemiscot  Oonn- 
ty ;  Sterling  H.  McCarty,  Judge. 

Actiim  by  the  Phoenix  Cotton  Oil  Company 
against  the  Morrow-Stout  Whc^esale  Grocer 
Company.  Judgment  for  plaintlfC,  and  de- 
fendant appeals.  Affirmed. 

Han  &  BllUi^,  of  Kennett,  and  Ward  & 
Reeves,  of  Oaruthennille,  for  appellant 

McKay  &  Bfedllng,  of  GamttierB^Ue,  tor 
respondent. 

COX,  P.  J.  Action  on  accotmt  for  goods 
sold  and  delivered.  Trial  by  jury,  verdict 
and  judgment  for  plalntifC,  and  defendant  ap- 
pealed. 

The  petition  Is  in  the  usual  form.  The  an- 
swer admits  the  purchase  of  the  goods,  and 
then  alleges  that  the  plaintiff  represented 
that  the  goods  were  wholesome,  salable,  mer- 
chantable, and  fit  for  food,  and  agreed  to  ad- 
vertise, make,  and  establish  a  market  for  the 
goods;  that  the  goods  when  delivered  had 
deteriorated,  and  were  unwholesome  and  un- 
fit for  human  consumption,  and  unsalable 
and  unmerdbantable,  and  defendant  uotifled 
plaintiff  of  their  condition  and  offered  to  re- 
turn them,  and  that  plaintiff  had  failed  to 
advertise,  make,  develop,  and  establish  a 
market  for  the  aforesaid  goods  according  to 
Its  contract,  but  had  breached  the  same  In 
respect  to  the  performance  of  said  condition 
on  their  part  to  be  performed. 

The  evidence  shows  that  plaintiff  is  a  man- 
ufacturer of  a  lard  substitute  from  cotton 
seed  oil  at  Memphis,  Tenn.  Defendant  is  a 
wholesale  grocer  at  Kennett,  Mo.  W.  D. 
Jones,  a  salesman  for  plaintiff,  took  an  order 
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from  defeDdaut  on  March  2,  1920,  for  10,000 
pounds  ot  plalntlCC'B  product  This  order 
was  signed  by  defendant,  and  had  the  fol- 
lowing proTisiiHis  In  It: 

'Trims  gnanuitesd  against  dedine  up  to  sUp* 
ping  date." 

"Bought  from  the  Phceniz  Cotton  Oil  Corn- 
pan;  the  foregoing  quantity  of  goods  at  the 
price  in  the  packages  and  oo  the  terms  and  con- 
ditions expressed  above  in  writing." 

Soon  after  this  order  was  taken  there  was 
a  slight  decline  In  the  price  of  the  goods,  and 
on  April  23d,  the  defendant  gave  another  or- 
der which  Included  the  first,  and  on  the  same 
terms,  but  changed  the  amount  from  10,000 
pounds  to  30,000  pounds,  whl(^  made  a  car- 
load. This  order  was  shipped,  but  on  ac- 
count of  a  wreck  in  transit  the  car  was  bro- 
ken, and  a  considerable  quantity  of  the  lard 
substitute  spilled.  When  this  car  arrived, 
defendant  refused  to  accept  It  until  the  loss 
was  adjusted,  which  was  done  as  soon  as 
convenient,  and  the  goods  then  received. 

Defendant  contended  that  Mr.  Jones,  the 
agent  of  plaintiff  from  whom  the  goods  were 
purchased,  had  agreed  that  plalntlfit  would 
send  a  man  to  assist  defendant  in  making 
sales  of  the  goods,  and  had  also  represented 
that  the  goods  would  stand  up  Indefinitely. 
Mr.  Jones  testified  that  he  said  It  would 
stand  up  as  Ipng  as  any  lard.  Mr.  Jones  was 
sent  to  assist  defendant  In  making  sales  of 
the  goods,  and  remained  about  two  weeks. 
They  disagree  as  to  why  he  did  not  stay  l<m- 
ger.  Jones  said  that  Mr.  Stout,  for  defend- 
ant, informed  him  that  he  had  done  all  he 
could,  and  for  him  to  wait  until  after  the 
watermelon  season  was  over  and  business 
should  get  better,  then  to  come  back,  and  he 
agreed  to  come  back  any  time  they  would  let 
him  know.  The  evidence  for  defendant  was 
that  Jones  said  to  Mr.  Stout  that  he  bad 
done  all  he  could,  and  Mr.  Stout  replied  that 
lie  guessed  he  had. 

As  to  the  condition  of  the  lard,  the  evi- 
dence of  defendant  shows  that  the  lard  first 
sold  was  satisfactory,  but  after  about  a 
month  It  began  to  be  returned  by  the  parties 
to  whom  It  had  been  sold  on  account  of  Its 
condition ;  that  defendant  sold  about  one- 
half  of  the  shipment,  and  about  half  of  that 
sold  was  returned  as  xmfit  for  use.  One  can 
that  had  been  sold  by  defendant  was  pro- 
duced In  court,  and  was  shown  to  be  unfit 
for  use,  and  Mr.  Morrow,  who  seems  to  have 
been  in  active  charge  of  the  matter  for  de- 
fendant, testified  that  all  of  the  lard  that  he 
had  seen  was  In  the  same  condition.  Some 
was  in  tierces,  and  was  not  examined.  There 
was  no  evidence  that  any  of  the  lard  that 
was  spilled  in  the  wreck  was  bad  at  that 
time. 

[1]  On  the  answer  and  the  evidence  as  to 
the  agreement  of  plalntlfT  to  send  a  man  to 
assist  defendant  in  selling  the  goods,  it  Is 
clear  that  defendant  cannot  defend  against 


the  account  of  plaintiff  on  that  sronnd. 
That  part  of  the  contract  was  not  binding 
on  plaintiff,  because  the  order  for  the  goods 
recited  that  the  goods  were  purchased  on  the 
conditions  therein  provided,  and  the  order 
made  no  provision  for  plaintiff  to  assist  de- 
fendant in  selling  the  goods.  That  promise 
on  part  of  the  salesman,  then,  became  a  mere 
gratuity,  but,  if  we  treat  It  as  binding,  de- 
fendant is  In  no  better  position  in  this  case, 
for  It  Is  conceded  that  that  imrt  of  the  agree- 
ment was  at  least  partially,  if  not  uitlrely, 
complied  with,  and  no  damages  tot  failure  to 
fully  comply  with  It  was  either  alleged  or 
proven,  nor  was  any  offer  to  rescind  on  that 
ground  made.  Defendant's  testimony  only 
tebds  to  show  that  the  party  sent  to  help  to 
sell  the  goods  did  not  stay  as  long  as  be 
ought  to,  but  It  also  tends  to  show  that  de- 
fendant consented  for  him  to  return.  Thi» 
evidence  alone  would  justify  the  court  In  re- 
fusing Instruction  No.  0  asked  by  defendant, 
so  we  need  not  discusa  that  Instmctlos  fut^ 
ther. 

[2J  Error  is  assigned  In  the  admission  of 
testimony  on  the  part  of  plaintiff.  A  witness 
for  plaintiff  In  describing  the  manner  of 
manufacturing  the  lard  substltnte  sold  by 
plaintiff  stated  that  It  was  made  of  cotton 
seed  <rfl ;  that  the  seeds  were  pressed  and  the 
oil  extracted,  and  then  the  oil  was  refined. 
This  was  followed  by  the  question,  "Does 
that  leave  It  absolutely  pure?*'  D^endant 
objected  to  the  question  as  leading  and  sug- 
gestive. This  was  overruled,  and  the  witness 
then  answered:  "tt  Is  pure  after  it  is  refin- 
ed." The  question  was  open  to  the  objection 
made  against  It,  but  it  is  not  always  revers- 
ible error  for  the  trial  court  to  permit  lead- 
ing questions  to  be  asked.  That  ts  a  matter 
that  lies,  to  some  extent.  In  the  discretion  of 
the  court,  and,  unless  It  shall  appear  that 
an  error  of  that  kind  was  prejudicial,  a 
Judgment  will  not  be  reversed  on  account  of 
It.  We  cannot  see  that  defendant  was  Injur- 
ed by  the  form  of  the  above  question.  This 
same  witness,  In  testifying  in  relation  to  the 
condition  of  the  can  of  lard  produced  in 
court,  had  said: 

*TFecfanieaIly,  there  la  some  fatty  acfda  Oat 
have  accumulated  In  It  to  give  it  the  odor.  As 
far  as  being  unwholesome,  there  is  absolntdy 
none.  *  *  *  In  refining  the  oU,  those  are 
eliminated  as  far  as  tbey  are  able  to  eliminate 
them  by  mechanical  process,  and  pOBsibly,  as 
time  goes  on,  they  will,  if  heated  excessively 
or  stored  somewhere,  those  fatty  acids  wjB  ac- 
cumulate again. 

"Q.  That  is  generally  known  and  uaderstood 
by  the  merehants  generally,  and  all  those  com- 
pounds are  liable  to  deteriorate— that  is,  to  the 
extent  of  leaving  an  odor  and  changing  its  col- 
or?" 

Defendant  objected  to  what  la  generally 
known  among  merchants  and  what  la  gener- 
ally understood,  and  that  the  qnestiou  was 
argumeutatlve  and  drawing  k  conclusion. 
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oTerrnled  and  tb6  wttnesB  an- 


Tbia  wu 
nreced: 

"It  li  conchided  that  a  lard  tot  80  dayi  has 
done  Jtxs  w«U  indead." 

[S]  AU  thia  testimony  oonld  amount  to  Is 
tltat  lard  snbatltnte  each  aa  aold  defendant 
would  not  be  expected  to  stand  up  longer 
than  eo  days.  TUb  eTldenee  coold  not  be 
inJarlouH  to  defendant,  for  the  reason  that 
his  defaue  was  not  baaed  on  the  fact  that 
the  lard  be  bought  would  not  ntkaA  up  a  aof- 
fldoit  leogth  of  time,  but  waa  baaed  on  the 
fact  that  it  was  entirely  worthless  when  re- 
ceived. Defendant's  testlmcmy  tended  to 
show  that  Jones,  who  sold  the  lard  snbstitute 
to  defendant,  had  represented  that  it  would 
Btaud  up  Indefinitely,  but  that  represoitation 
is  not  diarged  in  the  answer,  and  is  not 
tberefore  a  defense  In  this  action.  This  an- 
iwer  charges  that  the  lard  sobstitnte  was 
wholly  nnflt  fOr  use  when  received,  and 
hence  the  qaestlon  of  how  long  It  would 
stand  up  was  not  material,  unless  it  could 
also  have  been  shown  that  the  length  of  time 
It  would  stand  made  it  useless  for  the  whole- 
sale trade  when  recelTed  by  defendant,  and 
that  was  not  afaown.  This  error  was  harm- 
less also. 

[4,  f ]  Instmction  No.  1  for  plaintiff  told 
the  Jury  to  And  for  plaintiff  in  such  sum  as 
they  should  find  defendant  owed  plaintiff. 
That  Instroctlon  ts  a  peremptory  iDStmctlon 
to  find  for  plaintiff  for  some  amount,  leaving 
it  to  the  Jtiry  to  determine  the  amount  This 
la  assigned  as  error.  The  amwer  admitted 
the  purdbase  of  the  goods,  and  hence  the 
harden  of  showing  a  defense  against  the  a&- 
connt  of  plaintiff  was  upon  def^dant.  De- 
fendant's evidence  shows  that  about  one-half 
of  that  sold  was  returned,  leaving,  then, 
abont  one-fourth  of  the  entire  bill  of  goods 
that  defendant  had  sold  and  received  the  pay 
for.  It  is  dem^itary  law  that  one  cannot 
rescind  and  av<dd  paying  anything  without 
at  least  returning  what  had  been  received  for 
the  goods  sold.  Whether  defendant  could  re- 
scind at  all  after  having  sold  part  of  the 
foods,  so  that  plaintiff  could  not  be  placed 
in  stata  quo  whoi  the  goods  were  not  wholly 
worthless.  It  is  not  necessary  for  us  to  say 
in  tbls  case.  It  Is  clear  that,  after  having 
sold  and  received  pay  for  part  of  the  goods, 
a  rescission  could  not  be  made  effective  witb- 
ont  at  least  offering  to  return  the  balance  of 
the  goods  and  pay  for  those  sold.  Defend- 
ant's testimony  tends  to  show  that  he  did 
at  one  time  offer  to  do  that,  but  that  trader. 
If  made,  was  not  kept  good.  When  sued,  the 
defendant  did  not,  by  answer  or  otherwise, 
otter  to  return  the  unsold  goods  and  pay  for 
Qiose  sold,  but  sousfht  to  keep  what  had  been 
received  by  it  for  the  goods  it  had  sold,  and 
prevent  any  recovo-y  by  plaintiff.   ThSa  It 
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could  not  do.  Melnershagen  v.  Taylor,  109 
Mo.  App.  12,  23,  154  S.  W.  886. 

It  may  be  said  that  the  goods  defendant 
sold  and  that  were  returned,  and  for  which 
it  had  offered  to  pay,  as  well  as  to  pay  for 
the  goods  that  were  accepted  by  the  purchas- 
ers, were  worthless,  and  their  value  equaled 
the  value  of  those  that  were  paid  for,  and 
for  that  reason  defendant  was  not  required 
to  keep  his  tender  good.  The  defendant  did 
not  try  Its  case  on  that  theory,  and  did  not, 
at  the  trial,  tender  back  the  goods  It  still 
had,  but  proceeded  on  the  theory  that  all  the 
goods  were  worthless.  There  was  no  error 
In  giTlng  Inatmction  N&  1. 

Instruction  No.  2  for  plaintiff  told  the  }ury 
that,  if  they  should  find  that  plaintiff  sold 
and  dellvwed  the  goods  to  defendant  at  the 
price  agreed  upon,  and  that  plaintiff  had  not 
been  paid  therefor,  they  should  find  for 
plaintiff  for  tbe  amount  of  the  agreed  price 
and  interest  Under  a  proper  pleading  this 
instruction,  standing  alone,  would  have  been 
erroneous,  because  it  directs  the  amount  of 
the  verdict  for  plaintiff  if  the  t&cta  are  found 
as  therein  detailed,  and  makes  no  referoioe 
to  any  defense  except  payment,  which  wfts 
not  asserted  by  defendant  See  Smith  v. 
Southern,  decided  by  this  court  at  this  term. 

[B]  When  a  warranty  of  goods  by  the  s^- 
er  has  been  breached  the  purdiaser  has  three 
remedies.  He  may  rescind  and  tender  back 
the  goods,  or  he  may  affirm  the  sale  and  set 
off  his  damages  for  the  breach  against  the 
purchase  price,  or.  if  the  goods  are  entlrdy 
worthless,  he  may  resist  payment  of  tbe  pur- 
chase price  without  a  tender  back. 
*  In  this  case  the  d^endant  alleged  a  tender 
back,  before  the  suit  was  filed,  of  all  tbe 
goods  not  aold  by  it.  but  as  heretofore  stat- 
ed, did  not  keep  that  tender  good  so  the  de- 
fense of  rescls8l<m  was  eliminated.  The  only 
other  defense  pleaded  was  that  the  goods 
were  wholly  worthless.  The  evidence  failed 
to  support  this  defense,  for  defendant's  evi- 
dence showed  that  the  goods  were  of  some 
value  when  re<^ved.  Tbe  only  other  defense 
open  to  defendant  was  a  recoupment  for 
damages  for  the  breach  of  warranty,  and 
that  was  not  pleaded.  The  court,  however, 
gave  two  instructions  for  defendant  on  the 
recoupment  theory,  and  tlie  amount  of  the 
verdict  shows  that  defendant  was  glv^  a 
credit  of  $M78'76*  which  could  only  have 
been  allowed  aa  a  finding  that  the  goods 
were  worth  that  much  teas  than  the  purchase 
Ifflce,  so  defendant  got  the  benefit  of  a  re- 
coupment; although  It  was  not  pleaded,  and 
hence  there  was  no  ertw  that  was  prejudi- 
cial to  defendant 

We  find  no  rmrslhle  error,  and  the  judg- 
m&at  Is  affinned. 


FABBINOTON  and  BBADLEZ,  JJ., 
cor. 


con- 
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MeDONALD  v.  MORRISON  PLUMBING  A. 
SHEET  METAL  C;0.    (No.  2962.) 

(^rinffidd  Gonrt  of  Appeals.  Miaionri. 
Jan.  14, 1922.) 

1.  Master  and  servant  «=>235(4}— Worker  r«- 
pairino  gasoline  tank  entftled  to  rely  on  prop- 
er cloaaslng. 

Ad  experienced  metal  worker  employed  hj 
a  master  engaged  in  the  business  of  repairlnf 
easoline  tanks  had  a  rigbt  to  rely  on  the  as- 
somption  that  a  casoUne  tank  had  been  prop- 
erly eleancd,  and  that  the  danger  from  ex- 
phtsive  gas  bad  been  eliminated,  when  he  re- 
ceived instrnctiona  that  the  tank  waa  ready  for 
repair. 

2.  Master  aad  tervaat  «=9286(9)— NogUgenoe 
In  daaasing  gasollao  taafc  roeolved  for  repairs 
bald  for  Jury. 

In  an  action  by  a  metal  worker  injured  by 
the  explosion  of  a  gasoline  tank  which  had  bem 
delirered  to  his  employer  for  repairs,  whether 
the  employer  was  negligent  in  not  properly 
cleaning  the  tank  before  instructing  plaintiff 
to  repair  it  held  for  the  jary. 

3.  Master  and  servant  «S329I  (13)— lastmo- 
tioB  hold  erroneous  as  not  requiiiig  fladlH 

of  negligence  on  part  of  employer. 
In  an  action  by  a  metal  worker  against  mas- 
ter engaged  in  the  busineas  of  repairing  gaso- 
line tanks,  an  instruction  reqolring  no  more 
than  a  finding  that  gasoline  vapor  was  in  the 
tank,  which  made  it  dangerous,  and  defendant 
master  knew  that  it  made  it  dangerous  and 
placed  plaintiff  at  work  on  the  tank,  ^Id  er- 
roneoQS,  in  that  it  failed  to  require  a  finding  of 
n^digence  on  the  part  <^  the  master. 

4.  Mastor  and  lorvut  «ss>107(3)~Moro  m- 
pl^naat  of  sorvait  li  AiHgtrtaa  baalttaaf 
not  BsgllsoBoe. 

A  maater  cannot  t>e  held  guilty  of  nei^- 
gence  merc^  twcause  he  knows  the  bosineaa  he 
is  engaged  in  ia  of  a  dangerous  character,  and 
sets  one  of  his  servantB  to  work  at  such  dan- 
gerous business,  but  it  must  be  pleaded,  proven, 
and  found  that,  knowing  of  such  dangerous  con- 
dition, he  failed  to  take  the  proper  steps  to 
eliminate  it,  such  as  an  ordinarily  prudent  per- 
son would  take,  or  failed  to  notify  the  aervant 
of  the  dangerous  condition. 

5.  Negligence  «=9l  16— Afflrmatlve  plea  of  con- 
tributory negilgonca  not  an  admission  of  nog- 
llgonee. 

*  An  affirmative  plea  of  contributory  negli- 
gence in  a  personal  injury  action  by  a  servant, 
when  coupled  vith  a  general  denial,  does  not 
admit  negligence  on  d^endant's  part. 

Appeal  from  Circuit  Court,  Wayue  County ; 
Ef.  M.  Dearlng,  Judge. 

Action  1^  J.  O.  McDonald  against  the  ICor- 
ristm  Plombing  &  Sheet  Metal  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals  Reversed  and  remanded. 

Atkinson,  Bombauer  &  Hill,  of  St  Louis, 
and  J.  C.  Sbeppard,  of  Poplar  Bluff,  for  ap- 
pellant. 


Benson  &  Woody,  ot  FasAax  Bluff,  for  re- 
spondent. 

FARRINOTON,  3.  Tbta  1«  an  action  for 
persoual  injuries  sustained  by  tbe  plaintiff 
while  In  the  employ  of  the  defendant  De- 
fendant ia  engaged  in  the  pltnublnff  and  abeet 
metal  bnstnesa.  On  tbe  28d  day  of  Septou- 
ber,  1919,  tlie  Mod«L  Motor  Car  Company, 
wtdch  was  engaged  in  adUng  automobiles, 
gasoline,  etc.,  and  whose  plant  wa»  located 
a  few  blocks  from  defesidant's  place  of  bnal- 
ness,  brought  to  the  aluv  ot  the  defendant  a 
galvanieed  gasoline  tank  for  the  purpose  of 
having  the  same  repaired.  It  was  about  8 
feet  in  diameter  and  7  or  8  feet  In  loigtb, 
having  diree  openings  in  the  side,  one  near 
each  end  and  one  in  the  middle,  the  middle 
opening  b^g  tbe  larger  of  tbe  three.  Tbe 
tank  was  dellvoed  to  the  defendant  some 
time  in  tbe  forenoon  on  the  day  on  which 
plaintiff  injured,  and  when  ddtvered  tlie 
plaintiff  was  not  at  the  diop.  Ttat  Bttee- 
noon  Morrison,  manager  of  defendant  com- 
pany, called  plaintiff  out  to  tbe  alley  huck  of 
the  shop  where  tbe  tank  had  been  placed  and 
asked  him  if  he  thought  that  the  same  could 
be  repaired  so  it  would  not  leak.  The  plain- 
tiff told  him  he  thought  tt  could  be  repalied. 
but  be  could  not  work  on  It  few  20  or  80 
minutes  owing  to  tbe  fftct  tliat  be  was  then 
working  on  another  Job.  After  the  tank  had 
been  placed  in  tbe  alley,  and  before  it  was 
shown  to  plaintiff,  defendant  had  filled  it 
with  water  and  two  otbm  men  were  put  to 
work  cleaning  tbe  dirt  from  around  tbe  flang- 
es, the  tank  being  a  gasoline  tank,  burled  In 
the  ground,  and  covered  with  dirt,  water  and 
rust  Plaintiff  saw  that  the  tank  had  been 
filled  with  water  when  be  had  examined  it. 
When  the  [Aaintiff  came  back  from  the  Job 
on  which  he  was  at  work  when  Morrison 
first  spoke  to  him,  Morrison,  tbe  manager, 
told  him  that  tbe  tank  waa  ready  for  him  to 
repair,  and  that  he  wanted  him  to  do  a  good 
job.  The  plaintiff  got  his  tools  necessary  to 
do  the  proper  soldering,  the  manager  seeing 
him  get  ready  and  seeing  him  take  a  blow 
torch.  The  manager  thea  left  the  premises, 
and  was  not  present  when  the  plaintiff  went 
to  work  on  the  tank  or  when  he  tvas  Injured. 
When  the  plaintiff  reached  the  alley  and  got 
to  the  tank  he  found  that  the  water  with 
which  it  was  filled  when  he  first  looked  at  It 
In  company  with  defendant's  manager,  had 
been  emptied  out  end  one  of  the  men  was  at 
work  on  the  tank  cleaning  off  the  dirt  and 
rust  In  order  to  mend  the  tank,  tbe  evi- 
dence shows.  It  was  necessary  to  "tin  it"; 
that  ia,  to  apply  a  very  hot  heat  to  the  out- 
side ot  the  tank  so  that  It  could  be  properly 
soldered.  The  evidence  shows  that  almost 
immediately  on  allying  the  torch  to  the 
tank  for  this  purpose,  there  was  a  terrific 
explosion,  resulting  In  most  serious  Injuries 
to  this  plaintiff. 
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After  a  trial  to  a  jury  nndee  the  Inatmo 
ttons  a  verdict  was  rendered  In  plalntUCs 
favor,  and  it  is  from  that  judgment  tlie  ap* 
peal  IB  bnn^ht  here, 

Ve  are  omvtnced  that  the  judgment  must 
be  reversed  because  of  the  first  inatntcticm 
asked  by  the  i^lntlfl,  and  title  error  c<hi- 
talned  therein  wfll  be  made  apparent  whra 
it  is  compared  with  the  charging  chiuses  In 
13ie  petition.  We  will  therefore  set  out  a 
portion  of  the  petition: 

"That  OD  said  23d  day  of  September,  1919, 
defendant,  by  and  through  its  authorized  agents 
and  servants,  showed  plsintitt  a  large  tank  in 
the  alley  adjotnlng  Its  place  of  business  and 
instructed  and  directed  plaintiff  to  repair  the 
same  so  ss  to  prevent  it  from  leaking;  that 
said  tank  had  theretofore  been  used  to  contain 
gasoline,  the  vapor  of  which  is  and  was  highly 
explosive  and  very  dangerous,  all  of  which  was 
then  and  there  known  to  defendant;  that  it  was 
the  duty  of  defendant,  before  having  plaintitE  to 
make  the  repairt  necessary  thereMi,  to  <use  or- 
dinary care  to  prepare  said  tank  by  thoroughly 
deanhig  the  same  and  removing  therefrom  all 
gasoline  and  gasoline  vv>or,  in  order  to  famish 
plaintiff  a  ressoDsbly  safe  place  in  which  to 
work;  that  defendant  had  assumed  said  duty 
and  had  pretended  to  clean  said  tank  and  to 
remove  tberefrom  all  gasoline  and  gasoline  va- 
por before  It  directed  plaintiff  to  repair  the 
same. 

"naintiff  states  that,  pursuant  to  said  In- 
Btrnetions  and  directions,  and  wltiiont  any 
waming  of  danger  whatever,  he  did,  on  said 
23d  day  of  September,  1&19,  while  in  the  ex- 
ercise of  due  care  for  his  own  safetr,  proceed 
to  his  task  of  repairing  said  tank  under  the 
belief  and  with  the  understanding  that  defend- 
ant had  thoroughly  cleaned  the  same,  and  that 
it  was  free  from  gasoline  vapor,  and  with  the 
belief  that  he  could  perform  the  duties  assigned 
to  him  with  safety  to  himself. 

"Plaintiff  further  states  that  defendant,  in 
total  disregard  of  its  duty  In  that  behalf,  had 
not  thoroughly  cleaned  said  tank,  and  had  not 
removed  thei«fnnn  all  gasoline  and  gasoline 


defendant  Degligently  failed  to  thoroughly 
(dean  the  tank  of  gasoline  and  gasoUne  vapor, 
and  that  It  pretended  to  dean  the  same  but 
carelessly  and  negligently  left  auffldoit  gaso- 
line therein  to  form  an  exjdoslve  vapor  or  gas ; 
that  defendant  knew  that  this  condltkm  adst* 
6d,  and  that  ordinary  care  would  require  that 
It  be  deansed;  that,  having  assumed  to  prop- 
erly clean  •  It,  defendant's  manager  directed 
plalntur  to  repair  It,  and  that  plaintiff,  pursu- 
ant to  such  directions,  and  without  any 
warning  of  danga  whatever,  and  In  due  care 
for  himself,  proceeded  to  the  task  he  waa  set 
to  by  his  master. 

[1, 2]  As  we  view  this  petition,  the  charge 
of  negUgence  Is— and  one  that  Is  wdl  stated 
—that  the  defendant,  a  master,  who  Is  en- 
gaged in  the  bu^ness  of  repairing  gasoline 
tanks,  whose  duty  It  would  be  to  know  of  the 
presence  of  a  dangerous  gas  in  this  tank, 
failed  to  clean  the  same  and  make  it  safe  for 
repairs,  and  that,  having  failed  to  do  so, 
knowing  the  dangerous  condltttm,  and  being 
in  position  where  the  dangerous  condition 
would  have  been  discovered  by  ordinary  care, 
it  Instructed  the  servant  to  work  on  the  tank 
without  having  given  him  any  knowledge  of 
any  dangerous  condition  or  that  the  same 
had  been  Improperly  prepared  for  woi^ 
This  states  a  cause  of  action,  and  we  think 
that  on  the  question  of  demurrer  to  the  evl< 
dence  the  plaintiff  made  out  a  case  under 
this  ground  of  negligence  stated  in  the  peti- 
tion. While  the  plaintiff  may  have  been  an 
experienced  metal  worker,  and  bad  done  a 
great  deal  of  this  kind  of  work,  when  he  re- 
ceived the  Instructions  from  his  master  that 
the  tank  was  ready  for  repair,  be  bad  a  right 
to  rely  on  the  assumption  that  it  hhd  been 
properly  deansed,  and  the  danger  which 
mi^t  arise  from  gasoline  gaa  bad  been  elim- 
inated. 

[3]  The  appellant  contends  that  it  was  er- 
ror to  refuse  its  Instructlwi  No.  6.   We  do 


v«M>r,  but.  on  ^e  contaa^  then»f,  had  only      ^  ^^^^        contention,  because  there 

pretended  to  do  so.  and  had  carelessly  and  neg- *^  f„  oi,™ 


ligently  left  sufficient  gasoline  therein  to  form 
an  explosive  vapor  or  gas,  and  that  said  tank 
contained  said  gasoline  and  gasoline  vapor  at 
the  time  plaintiff  began  work  thereon  under  his 
said  instnietiona  and  directions  from  defendant 

"Plaintiff  sutes  that  defendant  knew,  or  by 
the  exercise  of  ordinary  care  and  caution  on  Its 
part  could  have  known,  that  aaid  tank  contained 
gasoline  and  gasoline  vtpot,  and  knew  that  it 
was  dangerous  to  make  necessary  repairs  there- 
on while  the  same  was  in  that  condition. 

"Plaintiff  states  that,  while  he  was  engaged 
in  making  the  repairs  on  said  tank  in  the  usual 
and  customary  manner  of  making  such  repairs, 
and  as  instructed  aad  directed  by  defendant,  and 
-while  exercising  due  care  for  his  own  safety, 
tlM  gasoline  and  gasoline  rapor  coatained  there- 
in exploded,  and  the  force  of  said  explosion 
bursted  said  tank  and  crippled,  injured,"  etc 
iTh6  petition  goes  on  from  this  point  and  al- 
loffcs  tiie  injury  sustained.) 

On  reading  this  petition  we  can  see  the 


grounds  €t  negUgence  charged;  that  Is,  that  waa  the  duty  of  defendant  to  use  ordUury  care 


was  no  testlmwiy  tending  to  show  that 
plaintiff  bad  any  knowledge  that  the  tank 
had  contained  gasoline  vapor,  and  the  un- 
contradicted evidence  shows  that  he  was  la- 
formed  by  the  manager  of  defendant  com- 
pany that  the  tank  was  ready  for  repair. 
Neither  do  we  think  there  Is  any  room  for  a 
directed  verdict  for  def^dant  in  tMs  case  on 
the  ground  that  plaintiff  was  guilty  of  con- 
tributory negligence.  But  instruction  No.  1 
seems  to  us  to  require  no  finding  whatever  of 
negligence  by  the  jury,  although  it  winds  up 
by  directing  the  jury  to  find  for  the  plain- 
tiff If  they  find  the  facts  which  are  predicat- 
ed in  the  instruction.  That  Instruction  reads 
as  foUows: 

"The  court  instructs  the  jury  that,  if  they 
find  and  brieve  from  the  evidence  in  this  case 
that  plaintiff,  on  the  23d  day  of  September, 
1819,  was  in  the  employ  of  defendant  as  a  sheet 
metal  worker,  then  you  are  instructed  that  it 
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and  precaution  commeneurate  with,  the  riak  to 
be  encountered  to  avoid  exposing  plaintiEE  to 
nnnecessary  danger  while  ao  emplojred,  and  to 
use  ordinarr  care  to  provide  Um  with  a  reaaon- 
ablr  safe  [dace  to  work. 

**Now,  U  yon  find  and  beliere  from  the  evi- 
dence that,  on  BBid  2Sd  day  of  September.  1919. 
plaintiff  was,  hj  an  officer  and  agent  of  defend- 
ant, directed  to  repair  a  large  tank  ao  as-  to 
prevent  the  same  from  leaking,  and  if  you  fur- 
ther find  and  believe  that  aaid  tank  contained 
gasoline  and  gasoline  rapor,  and  that  it  was 
daugerons  for  plaintiff  to  make  the  repairs  nec- 
essary to  be  made  thereon  while  same  was  in 
that  condition,  and  If  yon  further  find  and  be- 
lieve that  defendant  knew  of  the  dangerons  con- 
dition on  said  tank  on  account  of  the  gasoline 
Snd  gasoline  vapor  therein,  if  you  find  it  did 
contain  gasoline  and  gasoline  vapor,  or  by  the 
exercise  of  ordinary  care  on  its  part  could  have 
known  of  that  fact,  and  if  yon  further  find  that, 
while  plaintiff  was  attempting  to  repair  said 
tank  in  the  fmstomaxy  and  nmal  manner  of 
making  said  repairs,  and  while  exordaing  care 
for  his  own  safety,  said  tank,  on  account  of  the 
presence  of  gasoline  and  ga8<dine  vapor  there- 
in, exploded  and  injured  Mm,  then  you  will  find 
the  issoes  for  plaintiff." 

In  the  first  place,  it  lequlred  the  Jury  to 
find  that  an  officer  of  the  ccnopany  directed 
the  plainQfF  to  repair  a  leaking  tank.  There 
was  no  dispute  as  to  this  t&ct.  It  farther 
required  them  to  find  that  that  tank  con- 
tained a  gasoline  vapor  which  was  dangerous 
to  the  plaintiff  to  make  repairs  when  In  that 
condition.  There  was  sufficient  evld^ce 
from  which  the  Jnry  could  hardly  reach  any 
other  conclusion  than  that  buc^  condition 
prevailed  concerning  the  tank.  It  then  In- 
structed them  that,  If  they  found  the  de- 
fendant knew  of  the  dangerous  condition  of 
the  tank,  or  by  the  exercise  of  ordinary  care 
could  have  known  of  the  condition,  and  they 
found  that  plaintiff  was  attempting  to  re- 
pair the  tank  In  the  customary  and  usual 
manner,  and  while  exercising  care  for  him- 
self the  same  exploded  and  be  was  injured, 
they  would  find  for  the  lAalntlff.  This  does 
not  require  the  jury  to  find,  as  alleged  in  the 
petition,  that  defendant  bad  Improperly 
cleansed  the  tank,  or  had  failed  to  cleanse 
it  at  all.  or  that  defendant  had  fUled  to  give 
plaintiff  "any  warning  whatever  of  danger." 
In  other  words,  this  instruction  required  no 
more  of  a  finding  than  that  the  gasoline 
vapor  was  in  the  tank  which  made  it  danger- 
ous, and  defendant  knew  that  it  made  It 
dangerous,  and  that  it  placed  plaintiff  at 
work  on  this  dangerous  tank. 

[4]  It  will  not  do  to  hold  a  defendant  guil- 
ty of  nt^llgence  merely  because  it  knows  the 
business  it  Is  engaged  In  is  of  a  dangerous 
character  and  sets  one  of  its  servants  to  work 
at  such  dangerous  business.  In  order  to 
make  liability  for  negllgrace  in  such  cases, 
it  must  be  pleaded,  prov«a,  and  found  that, 
knowing  of  such  dangerous  condition.  It 
failed  to  take  the  proper  steps  to  eliminate  it. 


such  as  an  ordinarily  prudent  person  would 
take,  or  failed  to  notify  the  servant  of  the 

dangerous  condition. 

As  stated  before,  it  is  not  ^ough  to  bold 
a  master  liable  for  negligence  on  the  ground 
that  he  bad  placed  a  servant  at  work  at  a 
dangerous  business,  but  If  he  had  placed  him 
at  work  at  a  dangerous  business  he  may  be 
negligent  In  not  having  eliminated  the  danger 
or  used  all  reasonable  precautions  to  do  the 
same,  .or  in  not  Infcvmlng  the  servant  of  the 
dangerous  condition  and  of  his  failure  to 
have  used  ordinary  care  to  eliminate  It  As 
was  said  In  Berry  v.  Kansas  City,  128  Mo. 
App.  loc.  dt  377,  107  S.  W.  416: 

"It  is  not  negUgawe  merely  to  emplor  men  to 
work  in  idacea  known  to  them  to  be  dangerous.** 

Hie  Inatsmction  quoted  does  not  require  a 
finding  of  any  failure  of  duty  on  this  defend- 
ant's part  unless  It  be  that  It  is  a  failure  in 
duty  on  a  master's  part  to  .knowingly  put 
his  servant  at  work  at  a  dangerous  bualnesa' 

[5]  We  do  not  think  that  the  cases  cited  by 
respondent's  additional  brief  cover  this 
qnestlon.  and  we  need  to  cite  no  authorities 
to  support  the  proposition  that  the  Supreme 
Court  has  held  that  an  alBnnative  plea  of 
contributory  negligence,  whea  coupled  with  a 
general  denial,  does  not,  by  filing  such  plea, 
admit  n^gence  on  the  d^endant'a  part 

For  the  error  contained  In  plaiDtCff*8  In- 
struction No.  1,  the  Judgment  will  be  re- 
versed and  the  cause  remanded. 

COX,  p.  J.,  and  BBADLET,  J.,  omciir. 


LUMSDEN  V.  HOWARD.    (No.  3012.) 

(Springfield  Court  of  Appeals.  Missouri. 
Jan.  14,  im.) 

1.  SalM  •a>202(7)p  4IM-Bfly«-  af  oora 

part  of  prtao  hit  title  aa4  my  aalitaia  ra- 

plsvla. 

Under  Bev.  St  1919^  |  2170,  where  a  buy- 
er of  com  paid  960  down  to  bhid  the  bargain, 
the  title  paased  to  him  subject  to  the  seller's 
right  of  possession  until  payment  <d  tbe  bal- 
ance of  the  purchase  price,  and  he  could  main- 
tain replevin  against  the  seller. 

2.  Sales  ^179— Bayai'a  alwaaBa  frsM  plaae  af 
Mlvary  hald  to  ncaasa  aoaiallvanr  af  aara 
ready  for  dellvaiy,  bat  aal  af  Maaae  par. 
elusai. 

Though  title  to  com  sold  had  passed  to  ike 
buyer,  where  he  was  not  at  the  place  of  deliv- 
ery to  receive  it,  the  seller,  who  had  hanled 
two  loads  seven  miles  to  such  place,  and  who 
thereupon  sold  it  to  a  third  person,  was  not 
liable  for  bis  failure  to  deliver  such  loads,  hot 
was  not  thereby  excused  for  falllBg  to  deliver 
the  balance  of  Uie  com  sold. 


^»For  otlMT  «•■••  see  same  tuple  and  KST-NUHBBR  In  aU  K«!X-Nasibwsa  DIgsMs  aaa  lataee 
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8.  8tfM  ».ji403.  iMtfiaWw  M  MC  it  Hb- 
nit  prliial|»l«  of  raMiwiM,  kat  M  oxetu  fw 
MidtHvwy. 

In  replcTlii  hj  ■  boyer  4t  corn  asalntt  fhe 
teller,  an  hiBtrnetloD  thet,  If  the  seller  wss  pre- 
vented  from  deliverinf  the  com  b;  the  bDyer'e 
not  being  at  the  place  of  deliverr  and  furnish- 
ios  a  place  for  it,  the  verdict  ahould  be  for 
defendant,  did  not  snbmit  the  principte  of  re- 
sdsaion,  bat  tbftt  of  exciuw  for  fallaro  to 
comply  with  the  contract. 

4.  Raplavia  «=»9I— laatraotloa,  roqiilriiB  il- 
reet  and  positive  ovidoiiM  of  danaga,  hold 
■isloadiag. 

Thoogli,  in  replerin,  plaintiff  did  not  prove 
any  damacea  aa  that  term  la  vaaaUy  understood, 
an  instraction  that  he  mast  prove  damages  by 
direct  utd  posItiTe  teatimooy  was  likely  to 
nklslead  the  jory,  as  plaintiff  was  not  required 
to  prove  any  part  of  his  case  by  direct  and 
positive  evidence,  bat  might  offer  any  compe- 
tent evidence,  whether  direct  or  drcumstantisl, 
and  was  oidy  required  to  prove  Ua  case  by  a 
preponderance  of  the  eridence. 

5.  Saloo  «=»403— la  action  by  bayer.  aoIIWs 
ooavmatlon  with  third  person  and  welghor's 
roooipts  for  corn  sold  Wn  held  Inadmissible. 

In  replevin  by  a  buyer  of  corn  against  a 
seller  who  npon  haaling  a  part  of  the  corn  to 
the  place  of  delivery  did  not  find  the  seller 
there  and  sold  it  to  a  third  person,  what  be 
said  to  the  third  person  aboat  not  being  able 
to  find  the  bayer,  and  weigher's  reeeipta  tor 
sQch  com,  shoold  not  have  been  admitted. 

6.  EvMenoo  «s>472(6)— Testimony  of  defoad- 
«Rt  that  he  did  not  have  any  oorn  bolonplag 
to  pialntlfl  laaiimisslblB  as  a  oondnalon. 

In  replevin,  defendant's  testimony  that  at 
the  time  of  the  service  of  fhe  summons  and 
writ  he  did  not  have  in  bis  possession  any 
com  belonging  to  plaintiff  was  a  condnslon  of 
his  own  on  a  matter  which  It  was  the  province 
the  JviT  to  detsmtne. 

Appeal  fnun  arcalt  Court,  New  Madrid 
CoTinty ;  Sterlliig  H.  McOar^,  Judge. 

Action  by  Hugh  Lumsden  against  CharleB 
Howard.  Frina  a  judgment  for  defendant, 
pjaintiff  appeals.  Beversed  and  remanded. 

Barry  C.  Blanton,  ot  Slkeaton,  for  appel- 
lant. 

BRADLEY,  J.  This  cause  Is  In  replevin 
for  319  bushels  of  corn.  Defendant  gave  a 
delivery  bond  and  retained  the  com.  A  jury 
trial  resulted  In  a  verdict  for  defendant, 
and  plaintiff  appealed. 

The  petition  and  affidavit  are  in  the  usual 
form.  Tb.6  answer  is  a  general  denial. 
Plaintltt  claims  that  on  March  13,  1920,  he 
bought  360  bushels  of  corn  from  defendant, 
and  paid  $S0  down.  Defendant  claims  that 
he  sold  plaintiff  no  certain  number  of  bush- 
els ;  that  he  did  sell  plaintiff  some  com,  but 
that  plaintiff  got  all  be  bouf^t  and  all  that 
defendant  sold  to  him.    Other  necessary 
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itacts  vill  appear  In  Uw  otmraa  of  the  <^n- 

PlalntUE  la  effect  makaa  two  aseigninents! 
(1)  Tliat  tbe  ooort  orad  in  giving  certain 
Instructiona  ranneated  defudant;  <2) 
that  certain  evidence  was  erroneoosly  admit- 
ted over  xOalntUTa  objection  and  exeeptiou. 

The  two  Inatniottona  complained  of  are 
numbered  7  and  10,  and  are  as.fcdlowa: 

"(7)  The  court  instructs  the  jnry  that  In 
ease  you  find  from  the  evidence  In  the  case  that 
LomsdoB  bought  860  buahds  ot  com  from 
Haiwud  to  be  ddivared  by  Howard,  and  Uiat 
Hovrard  vras  prevented  bom  delivering  said 
com  by  Lumsden  not  being  at  the  idace  of  de- 
livery and  furnishing  a  place  for  tbe  said  com, 
and  that  Howard  waa  prevented  i&  delivering 
said  com  thereby,  then  your  verdict  should  be 
for  tbe  defendant.** 

"(10)  Tbe  court  instructs  the  jury  that  be- 
fore yon  can  find  for  plaintiff  npon  the  ques- 
ti«Hi  of  damtfes,  that  plalntifl  must  prove  sneh 
damages  by  direct  and  podtive  testlinony,  and 
tliat  sudi  damages  were  caused  by  the  wrongful 
act  of  the  defendBnt" 

[1.  2]  Defendant  lived  aboat  sevoi  milee 
from  Ganalou  where  the  corn  was  to  be  de- 
livered, and  defudant  brought  two  loads  Ita, 
and  iilatntlff  was  not  present  at  the  mlnote, 
and  no  definite  ^ce,  accordli^  to  deftod- 
ant,  had  been  determined  upon  where  the 
com  might  be  pat,  so  defendant  add  Suae 
two  loads  to  one  Daogherty.  Thwe  waa  bd 
evidence  that  d^ndant  brought  any  more 
com  except  these  two  loads  v^en  plataitlff 
was  not  present  to  receive  it,  or  had  not  pro- 
vided a  place  for  It,  yet  inatractlOB  7  reads 
like  defendant  had  endeavored  to  dtilvor  tbB 
whole  SfO  bushels,  and  coald  not  becauae  ot 
plaintiff  not  being  present  to  receive  tt,  or 
failing  to  famiah  a  lAice  to  pat  It.  If  i^in- 
ttfl  bougfht  ttie  com,  aa  he  daims,  and  paid 
ISO  down  to  bind  the  bargain,  th«i  tbe  tltk 
therein  passed  to  him.  subject  to  defendan 
right  to  the  possesBloa.  till  balancr 
purchase  price  was  paid,  and  plain tir 
maintain  replevin.  Sectlw  2170,  R. 
Woodbum  V.  Gogdal,  30  Mo.  222* 
Freeman,  204  S.  W.  048;  HuT 
67  Mo.  At^.  341;  Kauffmanr 
58  Mo.  218 ;  Groff  v.  Belcbe,  ^ 
merely  because  plaintiff  w 
receive  the  two  loads  ar 
a  [dace  to  put  tbe  two  ' 
not  excuse  defendan'^ 
the  balance.    At  r 
be  present  to  rece' 
put  the  two  Ir 
two  loads  an'' 
closes  that 
out  whet*^ 
to  put  *' 
that  y 
teat* 


^•Tor  other  mm  see  aame  topic  aad  KOT-N  V^' 
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lou  to  receive  tbian  and  bad  prorldAl  no 
place.  If  this  were  true  ttea  we  do  not 
tblnk  that  defendant  conU  be  held  for  these 
two  loada.  Defendant  had  haaled  the  com 
seven  mllee,  and  he  was  entitled  to  have  a 
place  to  unload  at  Canalon,  where  he  was 
to  deliver  wlthont  mnning  the  plaintiff 
dmvn  to  find  a  place,  and  without  peddling 
the  nel^borhood  to  And  out  If  ^alntlfl  had 
provided  a  place. 

Plaintlfl  cont«idB  that  since  the  title  had 
passed  to  him,  it  made  no  difference  about 
his  absence  or  failure  to  furnish  place,  and 
to  support  this  contention  plaintiff  cites  Oroff 
V.  Beldie,  supra,  and  Estis  v.  Hamden,  153 
Mo.  A[^.  3S1,  134  S.  W.  43.  We  are  of  the 
opinion  that  these  cases  do  not  support  piain- 
titTs  contention;  nor  have  we  found  any 
case  to  support  such  proposition.  We  hold 
that,  if  plaintiff  was  not  present  to  receive 
the  two  loads  of  com,  or  had  failed  to  pre- 
pare a  place  of  which  defendant  knew,  then 
plaintiff  cannot  recover  for  the  two  loads, 
and  on  another  trial  an  Instruction  to  this 
effect  should  be  given  if  requested. 

(3]  Plaintiff  further  challenges  instruc- 
tion NO.  7  on  the  ground  that  It  is  broader 
than  the  defense  [beaded.  He  urges  that  the 
instruction  brings  forward  the  principle  of 
rescission,  and,  rescission  not  having  been 
pleaded.  It  was  error  to  give  this  instroc- 
tion.  We  do  not  think  that  the  inatmctlon 
submitted  the  principle  <it  reaelsslim,  but 
rattaer  the  idea  of  eoccuse  for  failure  to  com- 
ply. 

[4]  Initructlon  No.  10  Is  challenged  on  the 
gnnmd  that  it  requires  more  than  the  law 
with  reference  to  the  kind  of  evidoice  by 
which  lAalntlff  may  establish  his  case. 
Plaintiff  did  not  prove  any  damages  as  that 
term  is  usually  understood  in  replevin;  but 
such  an  Instruction  has  no  place  In  this  case, 
and  would  likely  mislead  the  Jury.  Plain- 
tiff was  not  required  to  prove  any  part  of 
his  case  by  direct  and  positive  evidence.  He 
mis^t  offer  any  ccHupetent  evidoice,  whether 
direct  or  circumstantial,  and  was  required  to 
prove  his  case  by  the  preponderance  of  the 
evidence.  Bauer  Orocery  Co.  v.  Sanders  et 
al.,  74  Mo.  App.  657;  Bowles  live  Stock 
Com.  Go.  V.  Hunter,  91  Mo.  App.  333;  Cul- 
bertson  v.  Hill,  87  Mo.  S53.  In  Bowles  Live 
Stock  Com.  Oo.  V.  Houter,  supra,  an  instmc- 
tion  told  the  Jury: 


"Iliat  the  bofdan  of  pmvhf  the  existence  of 
4H)e  ol  the  ■rotmda  alleged  la  upon  the  plain- 
tiff,  and  iwoof  that  plaintiff  had  good  reason  to 
bdievc,  and  did|^41ieTe,  in  the  existence  of 
one  or  more  of  ths  grounds  of  attacbmeot  al- 
leged by  him  is  not  sufficient,  bat  it  must  be 
proved  actually  to  the  satisfaction  of  the  jury 
that  defendant  was  not  a  residfint  of  the  state 
of  Missouri,  that  the  debt  sued  for  was  Cnud- 
ulently  contracted  on  the  part  «C  the  debtor, 
or  that  the  defendant  had  done,  or  was  about 
to  do,  one  of  the  other  adta  alleged." 

This  language  was  condemned.  The  court 

said: 

"We  cannot  approve  this  Instmctioa  for  the 
reason  that  it  is  at  variance  with  the  well-es- 
tablished rule  which  prevails  in  this  state  to 
the  effect  that  in  civil  cases  the  rights  of  the 
parties  are  to  be  determined  by  the  preponder- 
ance of  the  evidence.  It  is  sufficient  for  the 
party  having  the  affirmative  of  the  issue  to  a 
verdict  that  the  facts  and  circumstances  tend- 
ing to  prove  it  outweigh  the  evidence  to  the 
contrary.** 

[6,  S]  Defendant,  over  plaintiff's  objection, 
was  permitted  to  prove  what  he  said  to 
Oaugberty  about  bringing  the  two  loads  of 
com  to  Caualou  for  plaintiff,  and  not  being 
able  to  find  plaintiff,  eta  Also  def^dant 
was  permitted  to  offer  In  evidence  the  two 
weigher's  receipts  tot  the  two  loads  of  com 
sxAd  to  Dau^mrty.  We  can  see  no  bearii^ 
fliat  this  evidence  could  possibly  have  on 
the  Issues  Involved,  and  It  should  not  have 
been  admitted. 

Plaintiff  further  complains  that  defend- 
ant was  permitted  to  testify  that  at  the  time 
of  the  service  of  the  summons  and  writ  oo 
him  he  did  not  have  in  his  pos8ecsl(«t  an^- 
com  belonging  to  plaintiff.  It  was  the  prov- 
ince of  the  Jury  to  determine  whether  de- 
fendant had  any  corn  bdonglng  to  plidntlff. 
Defeidant's  stat^ent  was  no  more  than  a 
conidustoD  of  bia  own,  and  it  may  or  may 
not  bare  beoi  prejudicial,  but  it  Is  tiw  gen- 
eral mle  that  witnesses  are  required  to  state 
the  facts,  and  that  th»  Jury  draw  the  cen- 
duslon. 

The  cause  should  be  reversed  and  remand- 
ed ;  and  It  Is  so  ordered. 

COX,  p.  3^  and  FABBINGTOK,  3^  concur. 


Mo.) 


DAVIS  V.  BARTIG  MERCANTILE  CO.  at  al. 

(No.  2819.) 

(Sprincfield  Coart  of  Appeals.  Missouri.  Jan. 
14,  1922.) 


Chattel  mortgaflss  «=»i36  — >  Plaintiff  lialil  t* 
have  ratHM  seleotlon  of  ovttSB  martgat*' 

prior  tf»  hia  mortaao>- 

Where  a  cotton  planter  had  agreed  to  give 
hia  emplo76  the  cotton  on  a  4-acre  tract,  to  be 
adectcd  by  the  etDPlo;6  at.pickixu  time  from 
the  planter's  three  tracts,  and  the  employ^  had 
mortgased  Ua  cotton  to  the  planter  for  suppliea, 
describing  It  as  4  acres  of  cotton  on  the  land 
of  the  planter,  and  the  planter  thereafter  trans- 
ferred the  employe's  mortgage  to  plaintiff,  who 
already  held  a  mortgage  on  the  cotton  on  a  40- 
acr^e  tract,  executed  after  the  employe's  mort- 
gage, plaintiff,  by  accepting  from  the  employd 
payment  of  the  mortgage  so  transferred  as  col- 
lateral security  from  the  proceeds  of  cotton  on 
4  acres  selected  by  the  employfi  out  of  the  tract, 
rovered  by  the  planter^s  sabseguent  mortage, 
ratified  the  selection  of  the  tract  by  the  em- 
ploy«,  and  cannot  obiect  to  the  employe's  claim 
for  the  balance  of  the  proceeds  from  such  cot- 
ton on  the  ground  that  the  description  in  the 
employe's  mortgage  was  Insufficient  to  take  that 
cotton  out  fmn  plaintiff's  mortgage. 

• 

AKteal  from  Circuit  Court,  Dunklin  Coun- 
ty ;  W.  S.  O.  WalkCT,  Judge. 

Acticn  by  J.  L.  Davis  against  the  Bartig 
Mercantile  C<nDpany,  a  corporation,  and  F.  S. 
DaTis,  tried  as  a  replevin  suit  to  determine 
the  right  of  plaintiff  and  defendant  F.  S. 
Davla  to  tbe  property  attadied.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

W.  G.  Bray,  of  Seuatb,  for  appeUaut 
OrrlUe  Zimmerman,  of  Keunett,  for  re- 
spmdents. 

COX,  P.  J.  This  suit  was  begun  by  at- 
tachment with  both  the  Mercantile  Company 
and  F.  S.  Davis  as  defendants,  but  at  the 
tiial  F.  S.  Davis  interpleaded,  and  all  objec- 
tions to  the  form  of  procedure  were  waived, 
and  the  case  tried  as  a  replevin  suit,  with  P. 
S.  Davis  as  plaintiff  and  J.  L.  Davis  as  de- 
fendant, with  a  view  to  determine  who  was 
entitled  to  the  property  attached. 

The  attachment  suit  was  bnsed  on  a  debt 
dne  J.  L.  Davis  from  L.  R.  Duncan,  and  se- 
cured by  a  chattel  mortgage  from  Duncan 
to  plaintiff  npoQ  the  crop  of  cotton  and  com 
on  40  acres  of  land  Duncan  liad  rented  from 
H.  L.  Brlggance.  The  trial  resnlted  fn  a 
judgment  In  favor  of  F,  S.  Davis;  and  plain- 
tiff J.  L.  Davis  appealed. 

The  controversy  grew  ont  of  the  following 
facts:  L.  R.  Duncan  rented  land  from  H. 
J.  Brlggance  for  the  1919  season.  Be  culti- 
vated 40  acres  tn  one  t^ace,  and  10  acres  In 
another,  and  10  or  12  acres  in  another  place. 
Part  of  tlie  40  acres  was  cultivated  in  cot- 
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ton  and  part  in  corn,  and  botlt  the  other 
tracts  were  In  coHon.  Duncan  employed  F. 
S.  Davis  to  asEist  him  In  cultivating  the  crop, 
and  agreed  to  give  him  the  cotton  from  4 
acres  of  ground  for  his  swvices.  These  4 
acres  were  not  located  at  the  time,  but  Da- 
vis testified  that  he  was  to  select  It  where  be 
chose  at  picking  time.  On  May  10th  F.  S. 
Davi^  the  employe  of  Duncan,  gave  to 
Duncan  a  note  secured  by  chattel  mmrtj^ge 
Intended  to  cover  the  4  acres  of  cotton  that 
he  was  to  rectfve  for  bis  eervices.  This 
mortgage  was  recorded  May  23,  1910.  The 
property  mortgaged  was  described  In  the 
mortgage  as  follows: 


"Four  acres  of  cotton  sow  growing  on  the 
H.  J.  Briggance  land." 

On  May  27,  1919,  Duncan  gave  a  mortgage 
to  plaintiff,  J.  L.  Davis,  In  whldi  the  prop- 
erty was  described  aa  follows: 

"All  my  forty  aertt  of  crop  consisting  of 
cotton  and  com.  planted  and  groiiring  on  H.  J. 
Briggance  farm  about  three  miles  northwest 
of  Senath,  Mo.  The  above  can  be  identified  by 
C.  A.  Davis." 

This  mortgage  was  given  by  Duncan  to 
secure  plaintiff  for  goods  sold  to  Duncan 
while  the  crop  was  being  cultivated.  Later 
It  became  necessary  for  Duncan  to  arrange 
for  more  goods,  and,  to  secure  plaintiff  there- 
for, he  turned  over  to  plaintiff  as  collateral 
the  note  and  chattel  mortgage  giv^  to  him 
by  F.  S.  Davis.  Near  cotton  picking  time, 
the  4  acres  that  F.  S.  Davis  was  to  have  for 
his  services  was  set  off,  and  it  was  selected 
on  the  40-acre  tract  that  was  covered  by  the 
mortgage  of  Duncan  to  plaintiff.  F.  S.  Da- 
vis lacked  the  cotton  from  these  4  acres  and 
sold  it  to  the  Bertlg  Mercantile  Company, 
and  frMn  the  proceeds  paid  to  J.  L.  Davis, 
the  plaintiff,  the  amount  due  on  the  note  and 
mortgage  he  had  given  to  Duncan,  and  which 
Duncan  bad  assigned  as  collateral  to  plain- 
tiff. For  the  remainder  of  the  amount  due 
F.  S.  Davis,  the  mercantile  company  gave 
him  a  ebeck  for  $223,  and  that  check  was  at- 
tached and  turned  over  by  the  officer  to  plain- 
tiff, and  be  cashed  It  and  held  the  money  to 
await  the  termination  of  this  suit. 

Appellant  J.  L.  Davis  now  contends  that 
his  mortgage  from  Duncan  covered  the  4 
acres  of  cotton  selected  by  F.  S.  Davis  and 
cut  out  all  rights  of  F.  S.  Davis  as  against 
bis  mortgage,  and  that  the  mortgage  from  F. 
S.  Davis  to  Duncan  was  void  because  of 
the  Insufficient  description  of  the  property, 
while  resptmdent  contends  that  the  descrip- 
tion of  the  property  In  the  mortgage  from 
Duncan  to  plaintiff  was  no  better  than  the 
other,  and  If  one  is  void  the  otb«  Is  also, 
and.  If  plaintiff's  mortgage  Is  good,  then  the 
one  from  F.  S.  Davis  to  Duncan  Is  also  good, 
and,  if  so,  it,  being  prior  In  time,  prevails. 
We  do  not  regard  the  description  of  the 
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property  In  either  of  these  mortgages  as  a 
vital  point  In  this  case.  The  plataitlff  totik 
the  roor^ge  from  F.  B.  Darls  to  Duncan  aa 
collateral  and  treated  It  as  a  valid  mortgage, 
and  permitted  F.  S.  Davis  to  pick  from  the 
4  acres  be  claimed  enou^  cott<m  to  pay  off 
the  mortgage  on  the  4  acres.  The  mortgage 
on  the  4  acres  was  good  between  the  parties 
to  it  as  soon  as  the  4  acres  were  selected,  if 
not  before,  and  plaintiff,  by  his  otmduct,  rati- 
fied it,  and  by  doing  so  est^ped  himself  from 
asserting  that  the  4  acres  of  cotton  covered 
by  that  mortgage  did  not  belong  to  F.  S.  Da- 
vis  as  gainst  his  mortgage  from  Duncan 
whidi  was  snbsequent  thereto.  True,  the 
plaintiff  testified  that  he  did  not  know  that 
F.  S.  Davis  was  picking  cottm  on  the  40 
acres  covered  by  his  nior^ge,  and  that  he 
filed  his  suit  as  soon  as  he  discovered  that 
fact.  He  did  know  that  F.  S.  Davis  was  to 
kave  4  acres  of  cotton  for  his  w<»k.  and  he 
knew  ttiat  be  had  mortgi^sed  that  4  acres, 
wherever  it  might  be  located,  to  Duncan,  and 
ne  most  have  known  that  F.  S.  Davis  was 
picking  cotton  from  the  4  acres  he  claimed 
and  which  was  covered  by  the  mortgage  to 
Doncan,  then  held  by  plaintiff;  and,  after 
allowing  Mm  to  pick  this  cotton  from  the  4 
acres  and  apply  part  of  the  proceeds  to  the 
ixayment  of  the  mortgage  covering  it,  the 
plaintiff  is  not  In  a  position  to  assert  that  F. 
S.  Davis  did  not  own  the  cotttm  picked  from 
the  4  acres.  If  he  owned  it  for  the  purpose 
of  picking  It  and  applying  its  proceeds  to  the 
payment  of  the  mortgage  upon  it  then  held 
by  plaintiff,  he  owned  it  for  all  purposes,  and, 
as  between  the  plaintiff  and  F.  S.  Davis,  the 
mortgage  from  Duncan  to  lOalntlff  did  not 
affect  the  4  acres  of  cotton  going  to  F.  S. 
Davis  to  pay  for  his  work. 

The  judgment  Is  for  the  rl^t  party,  and  la 
therefore  affirmed. 

FABBINOTON  and  BRADLET,  JJ.,  con- 
cur. 


KROELL  V.  LUTZ.    (No.  14215.) 

(Kansas  City  Court  of  Appeals.  Mlaaonrl. 
Jan.  9.  1922.) 

(.  Appeal  aad  error  «=»232(2)— Objeotloa  to 
oriHnaioe  as  laoompeteat,  Irrelsvait,  and 
iaifflaterfal  because  no  ooaneetloa  with  la- 
Jury  shown  held  sufllclent 

In  an  action  for  dftmagea  caused  by  an  au- 
tomobile colUsion,  where  plaintiff  offered  a 
speed  ordinance  adopted  snbsequent  to  the  ac- 
cident, an  objection  that  it  was  incompetent^ 
irrelevant,  and  immaterial  because  it  did  not 
appear  that  there  was  any  connection  between 
a  violatitm  of  the  ordinance  and  the  injury  com- 
plained of  was  suffident  to  ridse  the  question 
at  its  admlssibilit?  because  not  in  force  at  the 
time  of  the  accident. 


2.  Mttalolpal  eorporationt  «»706(2)  — VHiera 
plalBtHr  nlfai  oe  speed  ardlaaMe,  tot  414 
not  prove  Shy,  deaairar  te  tvMaaoe  ahoili 
iMve  boon  aast^nei. 

In  an  action  for  damages  resnltfng  from 
an  automobile  collision,  where  plaintiff  sued 
and  Babmitted  his  canse  of  action  on  an  al- 
leged violation  of  a  speed  ordinance,  but  the 
only  ordinance  introdoced.  in  evidence  was 
adopted  after  the  accident,  defendant's  demur- 
rer to  the  evidence  should  have  been  sustained. 

3.  Appeal  and  error  «s»7l2— C««rt  MMt  aa- 
oortala  faots  from  the  reoord. 

Where  a  speed  ordinance  introduced  In  evi- 
dence was  adopted  subsequent  to  the  accident 
on  account  of  which  suit  was  brought,  the  court 
cannot  know  that  a  similar  ordinance  was  in 
effect  at  the  time  of  the  acddent,  as  it  can  only 
ascertdn  the  facts  from  the  record  prepared 
and  submitted  for  that  purpose. 

Appeal  from  Circuit  Coiirt,  JatHcaon  Comi- 
ty; G.  A.  Bumey,  Judge. 
"Not  to  be  officially  published." 

Action  by  Urban  KroeU  against  Frank 
Lntz.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.   Beversed  and  remanded. 

Humphrey  ft  Boxleyi  ct  Kaasas  City,  for 
appellant  « 

Hilton  J.  Oldham,  of  Kanaui  City,  fbr  re- 
spondent. 

TBIMBIiE,  P.  J.  In  this  action  a  husband 
sues  in  one  count  for  loss  of  his  wife's  serv- 
ices, and  in  the  other  for  damage  to  hla  auto- 
mobile, both  causes  of  action  arising  out  of 
a  collisiai  between  said  automobile  and  de- 
fendant's truck  on  the  streets  of  Kansas 
City.  The  bnsband  reoovond  a  verdict  and 
judgment  In  the  sum  of  %ifiO0  on  tbt  first 
count  and  ttOO  <ni  the  seomd;  from  these 
the  defeaidant  has  appealed. 

The  wife  brought  a  prl<ff  suit  to  recover 
damages  for  her  personal  injuries,  ud  re- 
covered Judgment  In  the  sum  of  $1,000.  See 
Eroell  V.  Lntz,  210  S.  W.  926.  The  fiicts  sot^ 
rounding  the  coUlslm  will  be  fbnnd  stated  In 
that  opinion. 

In  the  case  now  before  the  conrt  plaintiff 
testified  that  he  was  riding  In  hla  automo- 
bile beside  his  wife,  and  when  the  collision 
occurred  she  was  thrown  out;  that  after 
he  got  out  his  wife  was  standing  over  near 
the  curb,  and  he  went  over  to  her  to  see 
how  she  was;  that  be  thea  went  to  bis  auto- 
mobile to  learn  the  condition  It  was  In,  and, 
after  arranging  for  some  one  to  look  after 
it,  he  and  his  wife  walked  from  Seventeenth 
and  Oak,  the  scene  of  the  oolll^on,  ovor  to 
Seventeenth  and  Grand,  whwe  they  tmA  a 
street  car  and  went  home;  that  she  seemed 
daaed  right  after  the  acctdrat;  and  between 
the  time  be  got  home  and  tiie  next  momlng 
die  complained  of  taer  baiA  burtbiff  her,  and 
the  next  morning  die  couldn't  gat  qp.  J& 
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vaitod  nntU  that  erenlng  tuning  she  w(mld 
cet  all  light,  but,  mm  she  kept  omnplaining  of 
lier  shonilder  and  bock  hvrttng  ha,  he  called 
a  doctor,  bat  be  did  not  come  until  tbe  next 
day.  PlatDtUf  testified  that  tbe  doctor  "came 
out  and  examined  her,  hot  he  didn't  aeem  to 
flDd  anrUklng  at  tbe  tline,  only  eatd  rtM  was 
bruised."  The  bivband  farther  testified  that 
abont  the  ftHirth  or  UtOk  day  his  wife  began 
flowing  and  had  a  miscarriage.  He  testified 
tbat  a  doctor  was  not  sent  for;  that  a 
Mrs.  Kelley,  who  was  waiting  on  bfs  wtfe, 
BHld  she  was  experienced  and  would  take 
charge  of  his  wife.  No  doctor  was  called, 
other  than  the  time  above  referred  to,  and 
he  was  not  called  on  to  testify. 

Mra.  Kelley,  a  witness  for  plaintiff,  was 
a  married  woman,  who  says  tbat  she  bad 
studied  to  be  a  nurse,  bat  married  before 
she  got  her  diploma;  that  she  had  been  away 
for  her  health,  but  got  back  three  or  four 
days  after  plaintiff's  wife  was  injured,  and 
found  her  In  bed;  tbat  she  wanted  them  to 
call  a  doctor,  but  none  was  called;  that  for 
the  reason  they  didn't  call  a  doctm*  she 
didn't  think  at  first  It  was  anything;  that 
she  couldn't  discover  any  bruises  upon  plain- 
tUTs  wife  except  a  little  abrasion  of  the  akin; 
"I  think  it  was  on  her  shoulder,  or  back  or 
somewhere,  but  outside  of  that  I  wasn't  able 
to  dlacoTer— I  have  really  foz»>tten  where 
tiiat  was;  it  aeems  to  me  it  was  between  her 
abouldtt  and  the  kidney."  She  teaUfled,  how- 
erex,  tbat  on  abont  the  fifth  day  after  tbe 
witness  came  home  tlie  wliSe  had  a  miscar- 
riage; that  there  was  a  neighbor  woman 
the^  who  seemed  to  know  about  such  mat- 
ters, and  witness  and  this  other  woman 
looked  after  the  wife,  bnt  that  die,  the  wit- 
ness, bad  entire  supervldon  over  her,  but 
made  no  charge  for  her  services,  apparently 
the  two  doing  what  they  did  merely  as  acts 
of  nelgblMrly  kindness. 

She  further  testified  that  the  wife  had 
hemorrhages,  and  "for  about  10  days  I  Im- 
agine She  was  in  pretty  bad  shape  in  that 
way";  that  a  foetus  of  a  three  or  four 
months'  pregnancy  passed,  and  that  she  her- 
self "made  the  dlspodtion";  that  for  five  or 
six  weeks  ttie  wife  was  very  nervous;  that 
she  was  up  and  down  and  finally  got  so  she 
could  go  to  the  door,  and  in  about  two 
mnttbs  after  the  Injury  they  (plaintiff  and 
his  wife)  secured  apartments  elsewhere  and 
moved  away;  that  after  she  got  oror  the  mis- 
carriage she  picked  op  again  and  looked  very 
welL 

Plaintiff  teeUffed  that  for  a  Uttle  over  a 
month  his  wife  was  confined  to  her  bed,  but 
daring  that  time  Ae  bad  gotten  up  aereral 
ttanes,  and  tiiey  had  a  time  keei^  her  In 
bed;  tiutt  sbe  was  -nrf  nervous  and  very  ir< 
rltable  for  a  year  or  a  year  and  a  half,  but 
that  she  senned  to  bare  gotten  over  her  ner- 


vousness; Chat  he  paid  out  ¥25  or  $30  for 
medicines  and  bandageSi  things  to  r^b  J^ev 
with,  and  sudi  liks ;  that  for  a  month  and 
a  half  she  didn't  do  her  honsewor^  a&d  then 
only  a  part  of  It,  be  bdplng  hv;  that  she 
didnt  do  bar  washing  until  torn  or  flva 
montiis  after  hw  Injury;  and  that  she  did 
not  get  her  natural  rest  and  sleep  for  about 
eight  iDOBths.  There  was  no  proof  that  her 
injury  was  pennanoit. 

It  was  shown  In  evidence  tiiat  In  tbe  wife's 
case  her  petition  alleged  a  miscarriage  as  one 
of  the  restiltB  <tf  tiie  coUlsifm,  but  no  testi- 
mony was  offered  to  that  effect,  she  not  tesr 
tilling  to  any  miscarriage;  also,  that  in  tbe 
argument  of  that  case  to  the  Jury  her  coun- 
sel said:  "She  didn't  testify  to  a  miscarriage 
because  she  didn't  have  it" 

It  is  indeed  remarkable  (and  the  record  die- 
doses  no  reason  for  such  course)  tliat  the 
wife,  in  her  suit,  never  said  a  word  about 
any  miscarriage,  nor  was  any  testimony  of- 
fered to  that  effect  in  her  case,  and  it  was 
asserted  In  her  behalf  at  the  time  that  tbe 
reason  sbe  did  not  testify  to  one  was  be- 
cause she  didn't  have  we,  -and  abe  could  not 
tell  something  that  did  not  happen;  and  yet 
when  tbe  husband  sues  he  asserts  that  there 
was  a  miscarriage  for  which  no  physician 
was  called  nor  medical  treatment  given  ber, 
and  the  tmly  attention  she  got  was  from  two 
neighbor  women.  Just  why  such  a  course 
should  have  been  pursuec^  If  she  did  have  a 
miscarriage  as  a  result  of  the  collision,  as 
her  husband  now  claims,  is  not  easy  to  under- 
stand. 

The  evidence  is  very  indefinite  and  does 
not  go  into  details  at  all  as  to  just  how  she 
received  ber  injury.  About  all  the  evidence 
in  plaintiff's  behalf  is  that  when  the  colli- 
sion was  seen  to  be  imminent  the  wife  rose 
up  in  her  seat  and  was  thrown  out,  or  rather 
the  car  seemed  to  have  been  knocked  from 
under  her;  that  some  one  {dcked  her  up,  and 
she  was  thereafter  seen  standing  near  the 
curb  with  her  skirt  torn  and  some  one  try- 
ing to  pin  it  up,  and  thereafter  sbe  and  her 
husband  walked  a  block  to  the  street  car  and 
went  home.  If  from  tbe  fact  of  such  an  oc- 
currence, and  that  in  a  few  days  thereafter 
she  had  a  miscarriage,  It  may  be  inferred 
that  the  latter  was  the  result  of  the  former, 
then  there  was  evidence  as  to  the  cause  of 
the  claimed  miscarriage.  But  aside  from 
this  there  was  no  evidence  as  to  what  caused 
It,  since  no  one  testified  In  regard  to  that 
whatsoevtf. 

According  to  d^endanrs  evidence,  the 
plaintiff's  -  wife  was  not  thrown  out  ot  the 
automobile  at  all,  but  got  out  after  the  ac- 
<ddent  and  after  her  husband  had  alighted 
therefrom.  Def aidant,  contends  that  he  was 
surprised  by  the  evidence  o£  miscarriage 
when  none  was  testified  to  and  was  afllrma- 
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tirely  disclaimed  In  the  wife's  suit  for  her 
own  injuries;  and  defaidant  says  that,  being 
snrprlsed  be  was  onpr^ared  to  meet  the  evi- 
dence thus  nnopectMUy  pat  fortb  at  this 
time.  Defoidant  also  orges  Cbat  the  failure 
to  produce  ttie  physician  who  saw  and  oam- 
Ined  the  wife  the  me  lime,  the  second  day 
after  the  ctdUslon,  is  a  failure  to  produce  tes- 
timony whidi  was  peculiarly  within  i^Ialn- 
tUf's  control,  and  raises  an  infer^ce  that  It 
would  have  been  nnfliTorable,  and  ttiat  the 
verdict  should  not  be  allowed  to  stand  09  ac- 
count of  tech  failure,  citing  McGlanahan  t. 
St  Louis,  etc,  a  Co.,  147  Mo.  Aw.  386,  410, 
126  S.  W.  636  ;  9  Ency.  of  Evidence,  058;  16 
Oyc.  1062. 

It  Is  urged  in  reply  tbat  the  reason  the 
physician  was  not  called  is  because  the  mis- 
carriage did  not  occur  until  after  his  visit 
and  examinatloQ,  and  therefore,  since  the 
doctor  could  not  possiUy  have  testified  to  any 
miscarriage,  no  unfavorable  inference  should 
be  drawn  from  the  failure  to  prodnce  him 
and  pnt  him  on  the  stand.  While  it  is  true 
the  doctor  manifestly  could  not  have  testi- 
fied to  the  fact  of  miscarriage,  stlU,  had  he 
been  produced,  he  could  have  testified  to  con- 
ditions he  found  when  he  examined  plalntiif 
whi<dL  may  have  been  vitally  impwtant  as 
a  basis  for  oOier  testimony  bearing  on  iSie 
cause  of  the  miscarriage,  and  upon  the  ex- 
tent of  the  wife's  alleged  Injuries. 

We  need  not,  however,  at  this  time  pass 
upon  the  efCect  of  the  failure  to  produce  the 
physician,  nor  go  into  the  question  whether 
defendant  is  entitled  to  a  new  trial  on  the 
ground  of  surprise,  for  the  reason  that  a  new 
trial  will  have  to  be  granted  for  a  rp^ason  not 
yet  stated,  and  ixpoa  another  trial  the  mat- 
ters craijdalned  of  hitherto  may  be  corrected. 

The  petition  alleged  and  the  case  was  sub- 
mitted upon  the  violation  of  a  speed  ordi- 
nance as  one  of  the  groimds  of  plaintUFs 
cause  of  action.  The  colliidon  occurred  July 
22,  1916,  and  no  ordinance  in  etfect  on  that 
date  was  Introduced  In  evidence.  An  ordi- 
nance regulating  speed  waa  introduced  over 
defendant's  objection,  but  manifestly  It  was 
not  In  effect  at  the  time  of  the  injury,  since 
it  shows  on  Its  face  It  was  not  enacted  until 
January,  1917,  long  after  the  collision  hap- 
pened. 

[1,  2]  It  is  urged  that  there  was  no  proper 
objection  made  to  the  ordinance,  but  we  think 
there  was,  since  defendant  urged  tbat  the 
ordinance  offered  was  incompetent,  irrele- 
vant, and  immaterial,  because  it  did  not  ap- 
pear that  there  was  any  connection  between 
any  violation  of  the  ordinance  and  the  injury 
complained  of.  Besides,  the  objection  was 
overruled,  and  the  ordinance  was  introduced, 
and  the  cause  was  submitted  to  tbe  jury 
with  no  ordinance  governing  the  collision  in 


evidence  whatever.  The  defendant  demur- 
red to  the  evidence,  and  this  was  overruled. 
We  fall  to  see  how  we  are  in  any  position  to 
overlook  the  cMdition  the  record  is  in. 
Plalntllf  sued  and  sutmiitted  ids  cause  of  ac- 
tion on  a  violated  ordinance  without  ottering 
any  proof  of  audi  <Hrdinance,  This  entitled 
d^endant  to  a  sustention  of  the  donarrer. 

[3]  It  la  urged  in  the  brief,  tliongh  it  no- 
whore  ai^ears  in  the  record,  that  tlwre  was 
another  ordinance  in  effect  at  the  time  of 
the  otdllsion  which,  as  to  speed,  is  in  the 
same  words  as  the  later  ordinance  that  was 
offered.  But  we  have  no  means  of  knowing 
this,  since  the  only  source  from  which  we 
can  ^scertsiin  the  facts  is  the  record  prepar- 
ed and  submitted  for  that  purpose.  Again, 
even  if  there  be  such  an  ordinance.  It  was 
not  ofTered  In  evidence,  and,  imleas  it  was. 
It  was  not  in  the  case. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  another  triaL 

All  concur. 


STOOKEY  V.  ST.  LOUIS-SAN  FRANCISCO 
RY.  CO.    <N«.  2985.) 

(Springfield  Court  of  Appeals.  Mlssooxl.  Jan. 
14.  1»22.> 

1.  RaMroa^s  «=»350(3)— NeallgMoa  Im  aala- 
talnlog  orosslns  held  for  Jsry. 

Evidence  that  at  a  liiglxway  crossing  which 
had  been  maintained  for  years  a  railroad  com- 
pany tore  out  the  boards  on  either  side  of  the 
rails  and  raised  tbe  track  several  incites,  and 
did  not  replace  the  boards  or  raise  the  gronnd 
between  the  rafls  to  tbe  level  of  the  ties,  war* 
ranted  a  finding  that  it  failed  in  its  duty  to 
maintain  the  crossing  in  a  proper  conditiDn  as 
required  by  statute,  and  authorized  the  submis- 
sion of  the  issue  of  the  company's  negligence 
to  the  jury. 

2.  Rdlraais  «»350(l3)-«ontrlbutory  aaill- 
Benee  of  driver  of  astonoblle  staged  herd  lor 
Jury- 

Where  an  automobile  driver  at  a  crossing 
where  gates  were  maintained  and  the  rails  had 
been  raised  above  the  level  of  the  ground  stop- 
ped between  the  gate  and  tbe  track  and  he  and 
those  with  him  looked  both  ways  before  starting 
to  cross,  but  Ills  engine  stalled  when  the  wheels 
dropped  over  tbe  rail  and  he  was  struck  by  a 
train,  which  because  of  a  curve  could  have  been 
seen  for  only  abont  32  seconds  before  tbe  colli- 
sion,  a  demurrer  to  the  evideaee  on  tiie  ground 
of  contributory  negligence  was  property  over- 
ruled. 

3.  Death  «s»l04<6)— lastnictloa  oi  daiiaiei 
hefd  erroneois  hecaase  act  ^ualMsd. 

Under  Rev.  Sc  1919;  i  4219,  providing  that 

in  actioDB  for  death  under  section 4218,  the  jury 
may  give  such  damages  not  exceeding  $10,000 
as  they  may  deem  fair,  an  instruction  to  assess 
a  minor  sod's  damages  for  the  death  of  bis  fa- 
ther at  a  sum  not  more  than  $10,000  as  tbe 
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jury  might  see  proper,  without  further  gaalifi- 
catioD,  was  erroneous,  as  the  jury  mi^t  well 
thick  that  they  had  ft  Tieht  to  take  ioto  con- 
sideration elements  of  loss  for  whidi  there  can 
be  no  recover7. 

A.  Death  4»86(2)— DunaBM  to  airvlvlRi  child 
llBttsd  to  peeuBltry  lost. 

In  ft  minor  child's  action  for  the  death  of 
hia  father  under  Ber.  St.  1919,  If  4218,  4219, 
he  could  recover  only  the  pecuniary  valae  of 
what  would  have  flown  to  Um  from  his  father 
had  he  not  been  killed. 

5.  Death  «»l4(l)^otlOR  for  death  at  de- 
fective crosslfto  >ot  nalntftlDftble  inder  stat- 
■te  relative  to  Negllaeet  manaseneat. 

An  action  for  the  death  of  one  struck  by  a 
train  at  a  crossinff  in  which  liability  was  not 
predicated  on  the  negligent  management  of  tike 
train,  but  on  the  failure  to  properly  construct 
and  maintatu  the  crossing,  could  only  be  main- 
tained under  Rev.  St.  191d,  SS  421&,  4219,  and 
not  under  section  4217,  relative  to  death  result- 
ing from  negligence,  etc.,  in  running,  conduct- 
ing, or  managing  any  locomotive,  car,  etc. 

6.  Rallraada  «=»35l  (I)— lutrvctlan  aeflli- 
gence  held  defeotiv». 

In  an  action  for  death  at  a  railway  crossing, 
an  instruction  for  plaintiff,  which  merely  de- 
clared  the  law  concerning  crossings,  should  have 
ended  witii  the  statement  that,  if  tlie  jury  found 
defendant  had  failed  in  Its  duty,  it  would  be 
guilty  of  negligence. 

7.  Railroads  «=935l  (12)— Instruction  on  duty 
of  traveler  necessary. 

In  an  action  for  the  death  of  a  person 
struck  by  a  train  at  a  railway  crossing,  an  in- 
struction as  to  the  duty  of  one  approaching  ft 
railroad  track  should  have  been  given. 

Appeal  from  Circuit  Court.  Pala^  Coun- 
ty; LB.  Woodside,  Judge. 

Action  by  Wilbur  Stookey,  a  minor,  by  his 
next  friend,  Carrie  M.  Stookey,  against  the 
St.  Lonte-San  Frandsoo  Railway  Company, 
f^rom  a  Judgment  for  plaintiff,  defendant  ap* 
peale.  Beversed  and  remaaded. 

Vf.  F.  Evans  and  E.  T.  Miller,  both  of  St. 
Louis,  Mann  &  Mann,  of  SpriugQeld,  and 
Frank  H.  Farrla,  of  Bolla,  for  appellant 

J.  J.  Crites  aud  Ix>rts  &  Breuer,  all  of 
Kolla,  and  R.  J.  W.  Bloom,  of  Ilichland,  for 
respondent. 

FARBINGTON,  J.  The  plaintiff,  a  boy 
15  yean  old,  obtained  a  Judgment  through 
bis  next  friend,  bis  motber,  against  the  de- 
fendant on  account  of  die  d«ath  of  his  fa- 
ther, vtil<!h  occurred  in  Pulaski  county.  Mo.. 
ftlKrat  R  o*dodc  in  the  afternoon  on  August 
20,  1919,  at  a  railroad  eroeslug  which  was 
nmlntolned  by  ttw  d^endant.  The  def^d- 
ant  appeals,  assigning  errors,  first,  that  the 
conrt  erred  In  refaali^  an  InstmcUcm,  vt- 
fered  by  the  defendant.  In  the  nature  of  a 
demurrer  to  the  evidence ;  and  the  other  as- 
8lgnm«its  go  to  the  glring  of  plaintiff's  In- 
strnctlons  and  a  refusal  of  srane  of  defend* 
ant's  iDstractions  offered. 


[1]  The  first  pn^Msltion  that  reaoires  onr 
attention  is  the  demurm-  to  the  erldenoe, 
and  this  regaires  a  statemfflit  of  the  case  as 
made.  On  the  morning  of  Augost  20,  191% 
the  ffttber  of  plaintiff  went  to  the  town  of 
Richland,  Mo.,  In  a  Ford  touring  car,  taking 
with  him  his  wife  and  his  am,  the  plaintiff 
here.  The  road  they  traveled  to  RiChland  re- 
quired that  they  cross  defendant's  railroad 
Tight  of  way,  and  it  appears  that  a  road  and 
railroad  crossing  bad  been  maintained  for 
years  by  the  defendant,  bnt  that  some  time 
prior  to  this  accident  tiie  defendant  had 
placed  gates  on  either  side  of  the  crossing. 
The  authority  or  reason  for  doing  no  Is  not 
shown  by  the  record.  At  any  rate,  the  de- 
fendant did  maintain  gates  and  a  crossing 
over  the  actual  track  by  patting  diats  be- 
tween the  ties  over  the  crossing,  making  the 
ground  betwerai  the  ties  level,  and  pladng 
the  usual  boards  on  each  side  of  the  rail  for 
the  approaches  over  the  rails.  Some  fevr 
weeks  before  August  20th,  which  was  the 
date  on  which  plaintiff's  father  was  caoght 
In  a  collision  at  this  crossing,  the  defendant 
bad  torn  out  the  boards  <m  either  side  of  the 
rails,  and  had  raised  the  tiack,  several  inch- 
ea.  ^e  evidence  offered  by  the  plaintiff 
clearly  shows  that  some  of  the  boards,  espe- 
daUy  on  the  north  or  west  side,  had  not  been 
placed  back,  which,  of  course,  made  the 
crossing  hard  to  get  over,  and,  the  track  hav- 
ing been  raised,  there  was  not  sufficient  chat 
to  bring  the  ground  between  the  ties,  after 
it  had  been  raised  up,  to  a  level  with  tiiem 
between  the  rails.  Without  going  into  de- 
tail, we  may  close  this  bran<^  of  the  case  by 
saying  there  is  sufficient  evidence  here  upou 
which  it.  could  well  be  found  that  the  de- 
fendant company  had  failed  in  its  duty  to 
maintain  the  crossing  in  proper  condition  as 
is  required  by  the  statute. 

[2]  The  plaintiff's  father,  with  bis  wife 
and  son,  as  stated  before,  left  home  on  the 
morning  of  August  20, 1919,  and  crossed  over 
this  crossing  and  went  on  to  the  town  of 
Richland,  where  they  remained  until  in  the 
afternoon.  When  they  came  back  home, 
coming  from  Richland,  and  reached  the  west 
gate  the  car,  of  course,  was  stopped,  and  the 
deceased's  wife  got  out  to  open  the  gate  to 
let  him  drive  through.  She  was  In  the  back 
seat  of  the  car,  and  her  husband  and  son,  the 
plaintiff,  occupied  the  frwit  seat,  the  hus- 
band driving.  She  testified  that  she  opened 
the  gate  and  he  drove  through  and  ntopped 
about  halfway  between  the  gate  and  the 
railroad  traA,  and  that  she  lo<Aed  In  botii 
directions  to  see  whether  a  train  was  com- 
ing, and  stated  that  she  had  seen  the  train 
approaching  there  In  going  bp  there  before 
when  they  were  ready  to  cross.  This  state- 
ment had  reference  to  times  on  former  occa- 
sions, because  her  testlmoDy  and  tlie  testt 
mony  of  her  son,  the  only  eyewltnonacs  for 
the  plaintiff,  vras  that  they  did  not  nee  the 


^sssPor  ether  cases  set  tamt  tepte  and  KSY-NVMBER  In  all  K«r-Numb«red  Dlgtsti  ud  Indexes 


428 


280  SOUTHWESTERN  BBPOBTER 


(Mo. 


train  tbat  strvA  die  car  nntU  It  was  very 
near.  Tbe  itolntlff,  flie  eon,  teatlfled  to 
practically  tbe  Bune  thing  that  bis  motber 
did,  Btattng  tint  he  got  out  of  the  car  to 
lo6k  for  the  train  as  well  as  his  mother,  and 
that  niere  was  no  train  In  sight  from  eltber 
direction.  They  both  testified  that  tbe  hus- 
band, before  starting  the  car,  looked  on  both 
sides  before  starting  the  Ford  car  In  low  to 
cross  this  railroad  track. 

It  appears  thia  railroad  track  was  on 
about  a  6-foot  dump,  approaching  it  from  die 
tfde  he  was  trav^ng.  Tbe  erldence  of 
K^alntUE  dearly  shows  that  for  about  1,800 
fleet  north  of  this  crossing  tbe  tra(&  runs 
straight,  but  at  tbat  place  diere  Is  a  curve, 
and  1^  to  the  curve  from  tbe  crossing  tben 
are  no  obstenctlons  whatever  tbat  would  In- 
terfere with  the  sight  ot  a  train  ftom  any- 
where within  tbe  gate  on  to  the  railroad 
crossing;  tbat  b^fond  that  point  where  the 
railroad  curves  a  train  could  not  be  seen 
ccnning  from  die  north  until  It  reached  a 
pobit  about  1,800  feet  from  the  crossing.  The 
erldCTce  shows  Uiat  the  wind  was  blowing  In 
the  direction  from  which  tbe  train  was  com- 
ing, which,  taken  Into  conslderadon  with  tbe 
noise  made  by  a  running  Ford  car,  could 
well  account  for  die  motber,  son,  and  hus- 
band in  tbe  car  not  hearing  tbe  rumbling  of 
the  train  as  It  approadbed.  ^e  evidence  Is 
the  train  was  running  about  80  miles  an 
hour,  which  would  require  about  32  seconds 
for  the  train  to  rea<A  this  crosshig  after  It 
first  came  In  sight  around  tbe  curve.  TbB 
evidence  Is,  as  stated  before,  tbat  the  de- 
ceased started  tbe  car  up  this  crossing, 
which  had  a  hel^t  <rf  about  6  feet  He  look- 
ed in  both  directions,  and  the  plaintiff  and 
his  mother  looked  In  both  dlrecdons,  and 
tb^  saw  no  train.  Both  tesdfled  that  fbe 
car  went  In  low  up  to  ^  railroad  tra<^, 
whtte  tbe  whe^  dnvped  over  die  iron  raU, 
thwe  being  no  boards  diere,  and  stalled; 
Uiat  is  to  say.  they  testified  tbat  tbe  bind 
whetis  of  tbe  FchxI  car  were  whirling  round 
and  round  In  the  Chat,  and  the  car  was  mak- 
ing no  headway.  About  this  time  tbe  son 
and  mother  saw  tbe  train  coming,  and  had 
gotten  very  close  to  the  car,  and  saw  the  de- 
ceased attMDpting  to  get  out,  whicb  Is  some 
erldence  that  be  bad  seen  the  train  ocming 
and  was  trying  to  «et  out  ot  the  car  to 
avoid  the  collision. 

This  case  was  not  submitted  <m  the  hu- 
manitarian doctrine,  but  scriely  on  the  ground 
tbat  the  d^^dant  bad  failed  to  omstruct 
and  wiii4n»nin  its  railroad  crossing  in  a  prop- 
er way. 

Defendant  relies  upon  the  plea  ot  contribu- 
tory negUgwce.  and  relies  on  the  cases  dted 
where  persrais  approachlDg  and  going  up<m 
railroad  tracks  In  the  face  of  an  oncoming 
train,  where  to  have  looked  waato  have  seen, 
and  where  although  they  testified  that  th^ 
did  \0Qit  and  did  not  see,  yet  the  i^yslcal 
facts  show  that  the  train  was  iu  sight  and 


could  have  been  seen  by  one  looking.  Tbe 
cases  dted  by  defuidant  uphtdd  tbe  doctrine 
that  one  going  on  die  tradk  undo:  these  coi- 
diUoDS  Is  gnllfy  aC  oontributray  n^ligence, 
and  will  be  precluded  from  recovery  regard- 
less of  defiendantfs  ne^fgmce.  We  do  not 
think  this  case,  however,  falls  within  that 
dass  of  cases.  Jtt  is  shown  here  that  wh&i 
tbls  man  started  this  car,  after  having  sbv- 
ped  it  on  the  Inside  of  the  gate,  looked  and 
saw  no  train,  and  in  ^w  of  the  fact  tbat 
tbe  train,  running  at  a  speed  that  the  testi- 
mony shows  tbls  train  was  travdlng,  would 
not  have  been  In  sl^t  from  32  to  83  seconds 
prior  to  the  time  be  started  Ids  car  up  tbe 
railroad  dump. 

If  the  decrased  in  this  case  Is  to  be  tadd 
gull^  of  contributory  neitflgence  under  tbe 
evidence  In  this  caae^  he  must  be  held  to 
have  Iwoi  guilty  of  that  n^lllgenee  at  a  time 
when  the  train  could  not  have  been  serat 
when  be  started  up  on  die  crossing,  but  was 
guilty  after  he  got  up  on  the  railroad  cross- 
Inft  afLo-  die  train  was  probably  In  sight, 
and  that  must  be  within  the  rai^  at  ttaia 
20  to  80  seconds.  He  was  stalled  on  tbe 
crosslttc.  and  that  situation  was  brought 
about  by  defendant's  n^llgent  maintenance 
of  that  crossing.  The  deceased  was  in  a  way 
in  an  emergency,  with  a  car  that  was  stalled 
and  the  hind  wbeds  Slipping.  He  was  neees- 
sarUy,  as  a  reasonaUy  prudoit  and  ordinary 
man  would  be,  giving  some  attendon  to  tbe 
car,  whldi  be  had  started  across  the  trade 
only  a  tew  secfrnds  before  when  evwydiing 
looked  dear.  This  is  not  a  case  where  It  Is 
sliown  that  he  wu  stalled  on  tbls  railroad 
track  for  6  or  ID  minutes  and  negligently 
k^t  bis  mind  wdrely  <m  his  car.  wldiout 
paying  some  heed  and  attendon  to  wbetber 
trains  mlg^t  be  coming ;  but  Is  a  can  where 
it  was  pos^le  tar  him.  to  look,  as  a  reason- 
ably pmdmt  poson  would  do.  as  be  started 
up  this  railroad  dump^  and  see  no  train  In 
stj^t,  owing  to  the  curve  In  die  tra^  some 
1,800  feet  away.  As  stated  befn^  he  was  in 
an  emei^ncy,  brought  about  by  tbe  failure 
of  tbe  company  to  properly  maintain  the 
crossing,  snd  to  bold,  as  a  matter  of  law, 
tbat  it  was  his  negligence  that  contributed  to 
bis  death  would  be  going  farther  than  any 
of  the  cases  tbat  have  beai  dted. 

In  the  very  recent  case  of  Oarlsm  t.  Ball- 
road,  187  S.  W.  Si2,  rdled  upon  by  ai^- 
lant  the  view  of  the  train  was  at  least  one- 
third  farther  dian  in  this  cas^  and  tbe  par- 
ty driving  tbe  vdilde  was  under  no  strain 
of  onm^gency,  but  simply  drove  In  fnmt  ot  a 
train  which,  under  the  physical  facts  of  the 
case,  was  dearly  in  sU^t  In  tbls  case  It 
was  entirely  possible,  under  tbe  evidence,  for 
<me  to  reasonably  Infte  that  the  deceased 
here  drove  (m  to  tbe  track  and  was  cau^t 
between  the  tracks  with  his  Ford  stalled 
and  tbe  bade  wheds  spinning  b^ore  this 
train  came  around  the  curve  In  sight,  and  to 
bold  tbat  be  was  guUty  of  contributory  ueg- 
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Ugence  after  he  got  into  that  posltlcm  and 
8ltuatl<Hi,  daring  the  brief  period  of  fr<Mn  32 
to  33  seconds,  is  far  from  the  facts  to  which 
the  role  contended  for  by  appellant  has  been 
applied.  We  most  therefore  hold  that  the 
trial  ooort  committed  no  error  tn  overruling 
the  demurrer  to  the  evldcaiae. 

[3, 4]  We  hare  examined  plalntUTs  Instme- 
tiOD  No.  1,  and  find  that  there  is  no  re- 
versible error  In  the  same,  except  as  to  that 
part  of  It  which  undertakes  to  give  the  jury 
a  ^Ide  on  the  measure  of  damages.  After 
stating  the  premises  which  must  be  found, 
the  Jury  were  lusti^cted  that  if  they  did 
find  such  fact  as  had  been  stated  In  the  in- 
struction  they  would  find  the  issues  for  the 
plaintiff,  "and  a»»eM  Ms  damagea  at  a  «um 
not  more  tJian  ten  thousand  dollar*,  a»  you 
mav  »ee  proper"  (Italics  ours.)  The  apppl- 
lant  contends  that  this  ^ves  the  Jury  a 
roaming  commission  without  confining  the 
measure  of  damages  to  that  which  the  stat- 
ute provides  in  bringing  this  cause  of  action, 
that  is,  the  jury  may  give  such  damages,  not 
exceeding  $10,000,  as  they  may  deem  fair  and 
just  "toith  reference  to  the  neeeMary  infvru 
retulHnff  fnm  $ueh  death  to  the  survitfhip 
party  who  may  be  entitled  to  cue."  (Italics 
ours.)  The  courts  have  for  years  construed 
this  to  mean  the  necessary  pecuniary  loss 
faee  Johnson  v.  Mining  Oo.,  171  Mo.  App. 
134,  156  S.  W.  33) ;  no  consideration  being 
paid  for  loss  of  society  and  fatherly  advice. 
The  amount  this  plaintiff,  who  had  six  years 
at  mln(Hlty  from  bis  father's  deetli,  could 
recover  would  be  what  pecuniary  value 
would  have  flown  to  him  from  his  father  had 
he  not  been  killed.  More  liberal  Instructions 
than  this  have  been  condemned  by  the  Su- 
preme Court  See  McGowaa  v.  St  Louis  Ore 
4  Steel  Co.,  109  Ma  loc  dt  637.  1»  S.  W. 

m 

[S]  This  suit  must  necessarily  be  brought 
under  section  421S,  B.  S.  of  Missouri  1910, 
and  the  measure  of  damages  is  fixed  In  sec- 
tion 4219,  as  death  did  not  result  from  neg- 
ligent management  ot  the  engine  and  cars, 
but  liability  was  predicated,  as  shown  In  the 
record,  for  failure  to  properly  construct  and 
mn^wfijiw  crossing.  The  cases  dted  In 
the  statute  under  section  4217,  voL  1,  R.  S. 
of  1910,  page  1366,  dearly  bold  that  this 
case  must  be  maintained*  If  at  all,  under  sao- 
tlMiB  4218  and  4219. 

We  have  found  cases  wbi(^  bold  that  If 
the  lnBtructi<ni  on  the  measure  of  damages 
toUowa  the  statnte,  that  It  will  be  broad 
enou^  to  support  a  judgment,  and  that  If 
the  defendant  desires  to  ask  a  more  specific 
instruction  It  may  do  so;  however,  In  cases 
In  which  the  Instruction  has  been  held  sufii- 
cient,  they  contained  a  guide  of  "having  r^* 
erence  to  the  necessary  injury  resulting 
therefrom."  Slpple  v.  Laclede  Gaslight  Co., 
125  Mo.  App.  loc.  dt.  05,  102  S.  W.  613.  Or, 
as  was  In  the  InatructloD  which  was  hdd 


sufficient  in  the  case  of  O'Hara  v.  Lamb 
Const.  Co.,  200  Mo.  App.  202,  206  S.  W.  253, 
loc  dt  2S6,  where  the  Instruction  directed 
that  the  jury  allow  not  to  exceed  $10,000,  as 
they  may  find  from  the  evidence  Is  fair  and 
just  compensatkuD  to  the  plaintiff  for  the 
"pecuniarv  Zo««**  (itaUcs  ours),  If  any*  result- 
ed to  plaintiff. 

It  Is  thus  seen  that  in  these  cases  where 
the  courts  upheld  general  InstructltHia  on  the 
measure  of  damages  when  asked  by  the 
plaintiff  and  nothing  Is  required  by  the  de- 
fendant, the  instruction  which  was  given  did 
follow  the  language  of  the  statute,  but  In  the 
Instruction  under  ctmslderaticni  In  this  case 
the  only  guide  to  the  jury  was  that  they 
would  assess  such  damages  at  a  sum  not 
more  than  $10,000,  as  they  may  see  propu*. 
Under  this  Instruction  the  Jury  might  well 
think  that  they  have  a  right  to  take  Into  con- 
sideration a  great  many  elements  of  loss  to 
this  plaintiff,  occasioned  by  his  father's 
death,  which  are  not  prescribed  as  a  loss  that 
he  can  recover  for  undfer  the  sections  of  the 
statute  upon  which  this  suit  is  based.  We 
must  therefore  hold  tliat  the  instruction  con- 
tained reversible  error.  Other  critldsms 
made  by  appellant  as  to  InBtructlon  No.  1 
can  be  readily  eliminated  at  another  triaL 

[I]  We  may  also  add  that  Instructiwi  No. 
2,  glvm  for  plaintiff,  is  nothing  more  than  a 
dedaratl(xi  of  what  the  law  is  concerning 
crossings.  It  would  have  been  better  to  have 
wound  up  by  informing  the  jury  that  If  they 
found  that  the  defendant  had  failed  in  Its 
duty  In  that  regard,  then  it  would  be  guilty 
of  negligence. 

Instruction  No.  A,  asked  by  defendant 
which  was  refused,  was  properly  so  In  this 
case,  because  there  was  no  llabill^  shown 
under  the  htimanltarlan  doctrine,  and  the  In- 
struction was  In  no  way  proper  under  the 
Issues  submitted  to  the  Jury  in  this  case. 

[7]  Instruction  No.  B,  asked  by  appellant, 
which  Instruded  the  Jury  of  the  duty  of  one 
approaching  a  railroad  track,  should  liave 
been  given. 

Because  of  the  error  pointed  out  in  instruc- 
tion No.  1,  In  giving  the  jury  an  improper 
guide  tor  measure  of  damages,  the  judgment 
is  reversed  and  the  cause  remanded. 

COX.  P.  J.,  and  BBADLET,  J.,  concur. 


JONES  V.  PRUDENTIAL  INS.  CO.  OF 
AMERICA.    (No.  2987.) 

(^ringfleld  Court  of  Appeals.  MIssontL 

Jan.  14,  1922.) 

I.  Insurance  «=»44^Dlsti notion  betwesa  or- 
dinary "life  piHioy"  and  "aooldeat  polloy." 
In  an  ordinary  "life  policy,"  death  Is  the 
contingency  insured  against,  and  if  it  be  the 
result  of  an  accident  such  accident  is  but  in- 
ddental.  while  In  the  "aoddent  policy"  the  ac- 
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cedent  !b  tlie  thinr  Inmired  acainst,  «sd  death  is 
but  one  of  the  InddeDts  or  elsasei  of  injuries 
insured  ec^et. 

rsid.  Note^For  other  deflnitioni,  see  Words 
and  nirasest  lint  and  Second  Series,  Acd- 
deat  iDSorance;  Life  Ftdiey.] 

2.  CoRtraota  ^147(3)— Wrtttan  lastninetits 
eenttmad  as  aa  aktlrtty. 

In  constmlng  amy  written  tnstmment,  the 
courts  must  look  to  the  whole  writing,  in  or- 
der  that  the  intention  of  the  parties,  as  ex- 
pressed hy  the  whtde  writing,  may  be  deter- 
mined. 

3.  lasarance  ^s>349(l)— ladastrial  policy  held 
aa  onliavy  "ilfa  polley"  aad  not  an  "acd- 
dant  pollosr." 

An  indastrial  poUcr  iBsned  under  Bev.  St. 
1919,  H  6194-6202,  providing  for  payment  of 
specified  amount  on  receipt  of  due  proof  of 
iosared's  death  during  continnance  of  policy, 
Aeid  a  life  policy  required  to  be  in  good  stand- 
ing at  time  of  Insured's  death,  and  not  an  acci- 
dent policy  on  which  beneficiary  could  recover 
if  in  good  standing  at  time  of  acddent,  not- 
withstanding disability  clause  providiug  for 
payment  of  insurance  in  case  of  total  perma- 
nent disability,  or  provision  that  on  insured's 
death  within  rix  months  from  date  of  execution 
the  amount  of  insurance  should  be  reduced  onb- 
half,  "unless  death  shall  have  been  caused  by 
accident." 

Aj^eal  from  Circuit  Oourt,  Jasper  County; 
Grant  EioiersDn,  Judge. 

Action  by  Anna  Jones  against  the  Praden- 
tial  Insurance  Company  of  America.  Judg- 
ment toT  plaintiff,  and  def«idaat  appeals. 

Reversed. 

James  P.  Mead,  of  JopUn,  for  appellant 
Pearson  &  Butts,  of  Joplin,  for  respondent 

FARBtXGTON,  J.  The  plaintiff  in  this 
suit  recovered  a  Judgment  in  the  circuit  court 
of  Jasper  county  on  an  Insurance  policy  is- 
sued by  the  defendant  in  the  sum  of  (166, 
and  it  is  from  the  Judgment  thus  rendered 
that  defendant  brings  its  appeal  here. 

Statement  of  tlie  Case. 

As  the  cause,  was  tried  In  the  drcuit  oonrt 
on  the  pleadings  and  a  stipulathm  of  fact^ 
the  question  to  be  decided  can  best  be  under- 
stood by  setting  forOi  the  pleadings,  tbe  stlp- 
ulatlon  of  facts,  and  the  portions  of  the  policy 
which  ap  material  to  the  question.  The  peti- 
tion Is  as  follows: 

"Plaintiff  states  that  on  the  3d  day  of  March, 
1919r  she  was  duly  authorized  by  the  probate 
court  of  said  Jasper  county  to  collect,  sue  for, 
and  ^retain  as  her  absolute  property  the  estate 
of  Lee  Jones,  deceased,  as  the  widow  of  said 
Lee  Jones;  that  said  defendant  is  an  insurance 
corporation  carrying  on  the  buBinees  of  life 
and  accident  insurance  in  the  state  of  Mis- 
souri, with  authority  to  sue  and  the  liability  to 
be  sued  under  the  laws  and  in  the  courts  of 
the  state  of  Missouri,  and  having  an  office  and 


an  agent  for  the  transaethm  of  its  usual  bosi- 
ness  in  the  said  township  snd  county. 

"Plaintiff  says  that  heretofore,  to  wit,  on 
the  8th  day  of  November.  1918,  the  defendant, 
by  its  agents,  in  consideration  of  the  pre- 
miums, statements,  and  agreements  mentioned 
in  its  policy  of  insurance  to  the  said  Lee  Jones, 
deceased,  which  policy  is  numbered  45350,008, 
and  a  copy  thereof,  marked  Exhibit  A,  attached 
hereto  and  filed  herewith,  agreed  to  insure  said 
Lee  Jones  against  death  by  accident. 

"Plabitiff  further  says  that  deceased,  Lee 
Jones,  paid  the  premiums  and  performed  the 
conditions  to  be  performed  under  the  conditions 
of  said  policy,  and  that  the  same  was  in  fall 
force  and  effect  at  the  time  of  said  deceased's 
injury  and  death;  that  it  is  provided  in  said 
policy  that  the  defendant  did  hereby  insure  the 
said  Lee  Jones  during  the  time  said  polity' 
was  in  force  in  the  sum  of  ^165,  if  the  insured 
should  die  within  six  months  from  the  date 
thereof,  if  such  death  should  be  caused  bf  ac- 
cident. 

"And  plaintiff  says  thst  said  deceased,  Lee 
Jones,  .while  engaged  in  the  performance  of  Bis 
usual  duties,  was  accidentally  injured  while  aid- 
ing in  the  loading  into  a  railroad  car  sacks  of 
flour  from  an  adjoining  mill,  to  wit,  the  Brand- 
Dunwoody  mill,  at  Joplin,  Mo.,  when,  as  the 
result  of  the  jolting  violently  of  anotiier  car 
againat  the  one  in  which  he  was  working,  a 
large  sack  struck  him  and  knocked  bim  down 
and  striking  bis  bsek  against  the  handles  of 
a  truck,  painfully  bruising  and  injuring  his 
back  in  the  region^  of  the  kidneys:  that  as  a 
result  thereof  he  was  made  sick  and  Eore  and 
caused  to  become  of  weak  and  enfeebled  health 
and  subject  to  infection,  and  as  a  direct  re- 
sult of  said  acddental  bijury  did  become  in- 
fected and  poisoned,  and  of  the  ensuing  com- 
plications so  directly  caused  died  on  the  12th 
day  of  February,  1818. 

"Plaintiff  states  that  due  notice  of  the  in- 
Jury  and  death  of  deceased  and  the  cause 
thereof  was  furnished  said  defendant,  and  offer 
of  proofs  made,  but  said  company  declined  to 
furnish  blanks  for  such  purpose,  or  to  enter- 
tain or  pay  the  claim,  and  the  same  is  due 
and  wholly  unpaid,  and  that  such  refusal  is 
without  reasonable  cause  and  is  vexatious. 

"Wherefore,  plaintiff  prays  judgment  in  the 
sum  of  $105  OQ  said  policy,  together  with  10 
per  cent,  added  on  account  of  such  vexations 
refusal,  and  a  reasonable  attorney's  fee  of  $100, 
as  by  law  provided." 

The  answer  is  as  follows: 

"Further  answering,  defendant  admits,  how- 
ever, that  it  is  a  conwration  duly  authotteed 
to,  and  is,  transacting  an  insurance  business  in 
the, state  of  Missouri  as  alleged  in  plaintiff's 
petition,  and  that  on  the  4th  day  of  Noveinberp 
1918,  it  issued  to  J>e  Jones  a  policy  of  insur- 
ance in  the  sum  of  f  1G3. 

"Defendant  states  that  the  policy  of  insur- 
ance so  issued  to  Lee  Jones  contained  the  fol- 
lowing conation,  to  wit,  'should  the  Insured  dl* 
while  the  premium  on  this  policy  is  in  arrears 
for  a  periOHd  not  exceeding  four  weeks,  the  com- 
pany will  pay  the  amount  of  insurance  provided 
herein  subject  to  the  conditions  of  the  policy, 
but  after  the  expiration  of  said  period  of  grace 
the  liability  under  this  policy  shall  cease;'  that 
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the  piMej  provided  for  the  payment  by  th« 
assured  of  the  weeUy  prendnm  of  IS  ctmtu, 
said  weeUy  luvmlQin  to  be  paid  on  or  b^ore 
eadi  and  every  Monday  durins  the  oontiniiance 
of  this  policy. 

"Defendant  further  states  that  the  last  pay- 
ment of  weekly  premiums  paid  by,  or  for,  said 
Lee  Jones  was  the  one  due  November  25,  1918, 
and  that  the  said  policy  was  void  and  of  no 
^ect  at  the  date  of  the  Mleged  death  of  the 
said  Lee  Jones,  viz.  February  12, 1919." 

The  f(dlowlng  agreed  statement  of  facts 
was  entered  Into  between  the  parties: 

"Agreed  Statement  of  Facts. 

"Now  come  the  above-named  parties  by  their 
respective  attorneys,  and  for  the  purpose  of 
facilitatins  matters  in  the  trial  of  this  cause 
submit  the  following  agreed  statements  of 
facta: 

"(1)  That  aald  plaintiff,  Anna  Jones,  is  the 
widow  of  Lee  Jones,  doceased,  and  is  author- 
ised as  snch  to  maintain  thla  action  and  to  re- 
ceive the  proceeds  of  any  recovery  herein. 

"(2)  That  on  the  4th  day  of  November,  1»18, 
the  defendant  iasued  its  policy  of  insurance  to 
Lee  Jonea.  now  deceased,  and  entered  into  a 
contract  of  insurance  with  said  Lee  Jones, 
which  contract,  and  the  relations,  benefits,  and 
obligations  thereof,  between  the  said  insurer 
and  insured,  is  witnnsed  1^  the  said  policy, 
bdng  No.  40,850,008,  which  policy  is  indoded 
and  svlHnitted  herewith  to  be  couddered  and 
contmed  under  the  issues  made  by  the  plead- 
ings. 

"(3)  That  the  said  Lee  Jones  died  on  the 
12th  day  of  Febroary,  1919,  the  immediate 
caae  thereof  being  poeamonia,  the  same  fol- 
lowing from  and  as  the  direct  result  of  an 
accident,  which  accident  occurred  on  the  23d 
day  of  December,  1918. 

"(4)  That  the  last  payment  of  the  weekly 
prendnm  on  said  policy  as  therein  provided  was 
about  the  28d  day  of  December,  1918,  and  with- 
in tile  limitations  of  the  four  weeks'  period  of 
frace  provided  in  said  policy,  and  that  no  pay- 
ment of  said  weekly  premiums  so  stipulated  to 
be  paid  in  said  policy  waa  paid  after  that  date. 

**(5)  That  all  requirements  of  notice  to  the 
insurer  of  said  dei^  and  demands  by  benefi- 
ciary are  fully  complied  with  or  are  waived  by 
defendant.  That  defendant  has  refused  to  pay 
and  has  not  paid  the  benefits  stipulated  in  said 
policy  nor  any  part  of  same;  the  parties  in- 
tending under  this  agreed  statement  to  try  the 
<Iuestion  whether  the  insurer  is  liable  under 
said  policy  for  the  aeddental  death  of  insured, 
where  the  accident  occurred  and  the  death 
followed  at  the  time  above  agreed,  under  the 
status  of  aaid  policy  as  determined  by  the  pre- 
mium jHtyments  as  also  agreed.  It  is  also 
agreed  that  there  Is  or  was  no  vexatious  de- 
lay diargeable  to  defendant,  and  that  it  is  not 
liaUe  for  damages  or  attorney's  fees  in  con- 
seqnenee  thereof. 

"(6)  This  agreed  statement  ia  for  the  pur- 
poses of  this  trial  only,  and  is  not  to  bind  the 
parties  in  any  other  respect. 
"[Signed.]   B.  A.  Pearson. 

"Attoraey  for  ^aintiff. 
**James  P.  Mead. 

"Attorney  ior  I>efendant.'* 


Tlie  prtorltfoiu  df  the  pdUcy  germane  to  Gi» 
Issue  here  are  as  follows: 

"The  policy  sued  is  No.  46,860,006,  and  is  as 
follows;  to  wit,  excluding  all  parts  upon  which 
tbere  is  no  issue  and  whidi  do  not  relate  to 
any  material  matter  in  c(mtroversy  in  this  case: 

"In  connderatton  of  the  weekly  premiums 
herein  specified  on  or  before  each  and  every 
Monday  during  the  continuance  of  this  policy, 
or  until  the  anniversary  date  of  the  policy  im- 
mediately preceding  the  seventieth  anniver- 
sary of  the  birth  of  the  insured,  the  Pruden- 
tial Insurance  Company  of  America,  immedi- 
ately upon  receipt  of  due  proof  of  death  of 
the  insured  during  continuance  of  this  policy, 
wilt  pay  at  its  home  office.  Newark,  N.  J.,  the 
amount  of  insurance  herein  specified  to  the  ex- 
ecutors or  admiidstrators  of  the  insured,  un- 
less payment  be  made  under  Ae  ivoviadons  of 
the  next  succeeding  paragraph. 

"FaoUitv  of  Pavmmi.—Xt  is  understood  and 
agreed  that  the  said  company  may  make  any 
payment  or  grant  any  oonforfelture  provision 
provided  for  in  this  policy  to  any  relative  by 
blood  or  connection  by  marriage  of  the  insur- 
ed, etc. 

"T^ofiie  of  /fiMred.— Lee  Jones,  age  next 
birthday  40,  amount  of  Insurance  $165,  weridy 
premium  16  cents. 

"If  the  insured  shall  die  within  six  months 
from  the  date  hereof  the  ^ount  of  insurance 
wHl  be  reduced  one-half,  except  that  if  such 
death  shall  have  been  caused  by  accident  ^e 
full  amount  of  insursQce  will  be  paid. 

"Pavment  cf  Prem»*M».— The  premiums  are 
payable  at  the  home  office  the  company,  but 
may  be  paid  to  an  authorized  representative  of 
the  company;  snch  payments  to  be  recognised 
by  the  company  most  be  entered  at  the  time 
for  the  payment  in  liie  pr«nium  receipt  book 
bel(mging  to  this  policy.  If  for  any  reason  the ' 
premium  be  not  called  for  when  due,  it  shall 
be  the  duty  of  the  policy  holder,  before  said 
premium  shall  be  in  arrears  four  weeks,  to 
bring  or  send  said  premium  to  the  home  office 
of  the  company,  or  one  of  ita  district  offices. 

"Period  of  Groce.— Should  the  insured  die 
while  the  premium  on  this  poli(7  is  in  arrears 
For  a  period  of  not  exceeding  four  weeks,  the 
company  will  pay  the  amount  of  insurance 
provided  herein,  subject  to  the  eonditi<ms  of 
the  policy,  but  after  the  expiration  of  the  said 
period  of  grace  the  company's  UabiUtj  under 
this  policy  shall  cease. 

"DiaahUity.—lt  the  insured,  while  this  pol- 
icy is  in  fall  fnce  and  effect  and  while  there 
is  no  default  in  payment  of  premiums,  shall 
ioee  by  severance  both  hands  or  both  feet,  or 
one  hand  and  one  foot,  or  lose  permanently 
the  sight  of  both  eyes,  total  and  permanent  dis- 
ability shall  be  deemed  to  exist,  and  as  a  sur- 
render value  one-half  of  the  amount  of  insur- 
ance shall  be  paid  immediately  •  *  *  upon 
proof  *  •  *  and  policy  indorsed  fully  paid. 

"PoKey  When  Void.— This  policy  shall  be 
void  if  the  said  weekly  iwemtiim  shall  not  be 
paid  according  to  tiie  terms  thereof.  If^  for 
any  cause  this  policy  be  or  become  toid',  all 
premiums  paid  thereoo  shall  be  fwfeited  to 
the  company.   •   •  • 

"In  witness  whereof,  the  president  and  sec- 
retary of  aaid  company  stiall  have  signed  thia 
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palter  at  tt»  home  ofBcc  In  die  dtj  of  Newari^ 
N.      on  the  above  date. 

"Fonat  F.  Drjrden,  President 
*^IUard  I.  HamUton,  Secretary. 

'*VoUct  to  Pdiev  Solder.— Owiog  to  ibe  low 
rato  of  premiam  at  whidi  the  poUdes  of  this 
nature  are  i«aed.  that  aarplna  aecndng  then- 
midar  ihall  probably  not  be  anfltdait  to  enable 
die  ecnnpanr  to  aiiportfon  any  divIdeDde  nndor 
this  pi^er  be^n«  the  end  of  tlie  flfdi  jrear. 

"Whole  Life  i^oWcy.— Premiam*  terminatinc 
at  ac»  70.  Anmial  dindenda." 

Opinion. 

Tbere  la  but  one  ftmdamental  question  to 
be  detfflmlned  In  this  case  under  tbe  facts, ' 
and  that  is  wbetber  the  eoob»ct  of  Insurance 
entered  Into  between  the  parties  waa  what  is 
ordinarily  known  as  an  indtutrial  life  policy, ; 
or  Is  an  accident  policy,  or  Is  a  combination  . 
of  both  so  far  as  Qie  insurance  against  death : 
Is  concerned.   Appelant  contends  that  it  is  \ 
nothing  more  ttian  a  Ufe  policy  of  Insurance 
wbl^  insures  MPthUt  the  condngency  of 
death  as       aa  insurliv  against  certain  con- , 
tingencies  of  disftbility.  BMpondoit  contends . 
that  it  is  not  only  an  ordinary  life  policy  in- ; 
aurlng  against  all  forms  of  death  and  against , 
certain  disabilities,  but  Is,  In  addltloa  to  this,  i 
a  policy  insarli^  against  acddent  which  re- 1 
suits  to  death.  | 

If  title  policy  1^  as  Is  contended  by  appel* 
lant,  a  Ufe  poUcy,  in  whldi  It  merdy,  so  far 
as  this  case  Is  concerned,  Insure  against  the  \ 
death  of  the  Insured  reeudless  of  how  that 
death  comes  about,  then  the  insured  was  over ' 
four  wedts  in  arrears  at  the  time  of  ttie 
death,  and  tbe  liability  under  the  policy  j 
would  become  find  on  the  date  of  the  deadi, ' 
and,  b^c  over  four  weeks  In  arrears,  the  | 
policy  was  undv  Its  terms  void.    On  the 
other  hand,  If  the  policy  Insured  the  deceased 
against  accident,  agreeing  In  the  event  that 
an  accident  b^eil  him  It  would  pay  a  certain 
sum  of  money  In  the  event  the  accident  re- 
sulted in  death,  then  the  policy  was  alive  on 
the  day  on  whic^  he  received  his  Injuries  and 
liability  would  attach  on  that  date,  and  a 
failure  to  keep  up  the  weekly  payments  sub- 
sequent to  that  time  would  not  relieve  the 
company  of  its  liability  to  pay  In  case  death 
resulted. 

-  No  citation  of  authorities  is  needed  to  sus- 
tain the  holding  that  liability  on  what  Is  ordi- 
narily known  as  an  accident  policy  attadtea 
on  the  date  of  the  accident,  and  that  such 
sum  is  due  from  the  Insurer  as  tbe  result  of 
the  accident  shall  afterwards  disclose,  and 
tbe  Bmoimt  due  under  such  policy  according 
to  its  terms  Is  fixed  by  the  character  of  the 
injury  received — if  it  be  loss  of  eyesight  or 
limbs,  a  certain'  amount  will  be  paid  when 
satisfactory  proof  is  made  that  such  result 
has  followed.  So  if  the  result  be  loss  of  Ufe, 
occasioned  by  such  injury,  then  proof  of  such 
loss  of  life  fixes  tbe  amount  to  be  paid  for  the 
accident  which  was  insured  against. 
[1]  In  deciding  the  character  of  this  con- 


taract  between  tbe  parties,  it  may  be  vdl  to 
bear  in  mind  the  difference  between  an  ordi- 
nary Ufe  policy  and  an  accident  policy.  In 
an  ordinary  Ufe  iMlicy  the  Insurer  contracts 
to  pay  a  certain  sum  of  money  when  satis- 
factory proof  is  made  that  tbe  insured  has 
died.  Death  is  the  contingency  whldn  must 
happen  that  will  create  liablU^  nnd»  the 
contract  liability  attaches  unda  such  a 
policy  when  death  occurs,  and  the  policy  Is  In 
good  standii^r  irrespective  of  the  cause  of 
the  death,  whether  It  be  brought  about  by 
natural  causes,  by  intention,  or  by  accident: 
and.  In  the  broad  sense,  any  life  insurance 
policy  Is  accident  Insurance,  if  perchance  the 
death  is  occfljEAoncd  by  reason  of  an  accld«it 
On  the  other  hand,  the  primary  contingency 
Insured  against  in  an  accident  Insurance  poli- 
cy Is  that  DO  accident  will  befall  the  insured 
under  the  terms  of  the  policy  and  in  auch 
time  as  tbe  policy  Is  kept  alive.  To  be  sure, 
a  poUcy  of  accident  Insurance  Is  life  laaor- 
ance  In  the  broad  soise,  in  that  the  insurer 
cmtracts  to  pay  a  certain  sum  of  money 
when  sattsfactray  i^oof  Is  made  that  the  In- 
sured has  died  as  a  result  of  an  accident 
See  Logan  v.  Insurance  Co.,  146  Mo.  114,  47 
S.  W.  048;  Woodlock  r.  MXsiA  Ufe  Insoranoe 
Co.  (Sup.)  225  S.  W.  9M. 

It  may  be  said  that  In  an  <Hrdlnary  life 
policy  death  is  the  contingency  Insured 
against  and  if  It  be  the  result  of  an  acddoit 
such  accident  is  but  inddental,  while  in  the 
accident  policy  ttie  accident  is  the  thing  In- 
sured against,  and  death  Is  but  one  of  the  in- 
cidents or  classes  of  injuries  insured  against 

[2]  In  ctmstrulDg  any  written  instrument 
the  courts  must  look  to  the  whole  writing,  in 
order  diat  the  Intention  of  the  parties  as  ex- 
pressed by  the  whole  writing  may  be  deter- 
mined. In  this  contract  before  us  there  are 
two  clauses  which  must  be  conMered  In  ar- 
riving at  the  duiracter  of  Insurance  under 
consideration  In  this  case:  First,  tibe  poUey 
contains  this  dause: 

"If  the  insured  shall  die  within  six  months 
from  the  date  hereof  the  amount  of  Insnnmee 
will  be  reduced  one-half,  except  that  if  sndl 
death  shall  have  been  caused  by  accident  the 
fuU  amount  (rf  insurance  will  be  paid.** 

Another  provlsiou  of  tbe  policy  to  which 
our  attentlMi  is  directed  is  the  disability 
dause: 

"Ditahmiy.—lt  tbe  Insured,  while  this  policy 
is  in  full  force  and  effect  and  while  there  is 
no  defiiult  in  payment  of  premiums,  shall  lose 
by  severance  bo^  hands  or  both  feet  or  one 
hand  and  one  foot  or  lose  permanentJj  the 
sight  of  both  eyes,  total  and  permanent  disabil- 
iCy  shall  be  deemed  to  exist  »^  as  a  aurren- 
der  value  one-half  of  the  amouat  of  inan ranee 
shall  be  paid  immediately  •  •  *  upon  ^ooC 
*  *  *  and  policy  indorsed  fully  paid.** 

From  these  two  quoted  provisions  we  are 
to  determine  whether  the  insurer  intended 
to  Insure  tbe  plaintiff's  husband  against  as 
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accident  wUcb  woold  result  la  his  deatb. 
The  Insurer  undoubtedly  did  enter  Into  the 
field  at  accident  insarance,  aa  plainly  shown 
by  the  disability  clause,  but  the  extent  to 
which  that  clause  carried  it  into  the  accident 
field  limits  the  tatlurleg  to  other  than  those 
resulting  in  death.  If  this  policy  did  Insure 
plaintiff's  husband  against  accident  other 
than  in  the  sense  in  which  any  ordinary  life 
insurance  policy  insures  against  accident, 
that  is,  against  death  regardless  of  the  cause, 
it  most  be  found  in  the  provldkin  In  the  policy 
quoted  that— 

"If  the  insDied  shall  die  within  six  months 
from  the  date  hereof  th^  amount  of  the  insui^ 
anee  will  be  reduced  one-half,  emiept  that  if 
9ueh  death  shall  have  been  caused  by  accident 
the  fuU  amount  of  insurance  tpitl  be  paid.*' 
(Italics  onis:) 

The  respondent  contends  that  the  language 
Italicized  makes  this  policy  an  insurance  on 
plaintiff's  husband  against  accident,  and  that 
the  policy,  being  in  fall  force  on  the  date  of 
his  injury,  fixes  the  liability  as  of  that  date, 
provided  the  contingency  of  death  resulted 
from  the  Injory.  Appellant  cootende  that 
that  clause  was  simply  a  stipulation  which 
detomlnes  the  measure  of  the  liability  In  ttie 
event  of  death  by  accident  within  six  months 
from  the  date  the  policy  was  written,  and  has 
nothing  to  do  with  fixing  liability  bade  to  an 
acddent  which  ultimately  resulted  in  death. 

On  turning  to  our  statutes  wherein  this 
character  of  insurance  Is  dealt  wTth,  we  find 
It  under  Industrial  and  Prudential  Insurance. 
Article  5  indndes  sections  6194  to  6202,  Inc., 
R.  S.  of  Missouri  1019.  and  an  examlnatldii 
of  the  statutes,  furtlm  discloses  that  no  de- 
cMimB  have  been  ruidered  ctmstrulng  the^ 
■ectionB,  and  especially  section  ^00,  defining 
the  powm. 

There  has  been  cited  but  <me  case  bearing 
directly  on  the  question  here^  and  on  InTesti- 
satlon  we  have  been  unable  to  find  any  ad- 
ditional case  directly  In  point 

Hr.  Joyce,  in  dealing  with  this  character 
of  Insurance,  makes  the  following  observa- 
tion: 

"Jnduetrial  Inaurance  with  ProviHone  at  to 
Accidental  Death  is  not  Accident  Imurance, — 
Where  an  Industrial  insurance  iwlicy  makes  a 
distinction  between  death  from  different  causes 
and  excepts  death  from  accident  occurring  with- 
in a  certain  time,  and  also  limits  tbe  amount 
payable  U  death  occara  within  said  specified 
time,  sadi  prorisions  are  only  inddcntal  to  tbe 
business  of  life  insurance,  and  tbe  contract  is 
not  <me  of  insurance  against  accident,  except 
so  far  as  all  life  insorance  which  includes 
death  by  acddent  is  to  that  atent  insurance 
against  acddent.  It  is  not  the  giving  of  direct 
affirmative  bmefits  of  a  special  kind  on  account 
of  the  accident  It  Is  simply  tbe  ezceptlon  of 
this  class  of  cases  from  the  limitation  upon 
the  (M^inary  r^hts  of  an  insured  person.  The 
provision  Is  as  if  the  limitation  upon  payments 
for  death  occurring  within  the  time  spedfled 
286&W<-28 


were  expressed  as  applying  to  such  deaths  oe- 
carrlng  from  canaes  other  than,  accident." 
Joyce  on  the  Law  of  TiMgirain-a,  vol.  1  f^H  Kd.) 
8  837e.  p.  814. 

See,  also,  same  volume,  |  7b,  loc.  dt  p.  86. 

tniat  text  Is  based  upon  the  case  of  Het 
life  Insurance  Co.  v.  Insuraxice  Com'r,  208 
Mass.  886,  91  N.  B.  He  further  defines 
the  clause  which  we  have  italicized  as  one 
that  does  not  give  direct  afflrmaUve  benefits 
of  a  special  kind  on  account  of  an  accident, 
but  that  it  constitutes  simply  an  exertion  (hC 
that  dasB  of  cases  from  tbe  wdinary  rights  of 
an  insured  person,' which  limitation  was  es- 
tablished to  prevmt  fraud  of  a  kind  bearing 
no  ration  to  death  by  acddoit 

The  case  of  Met  Life  Insurance  Oo.  v.  In- 
surance Com'r  arose  over  a  contract  very 
similar  to  tbe  one  under  consideration;  It, 
however,  containing  a  provision  imder  a  sub- 
title of  "AcddentaX  Deatb.^  The  SuptemB 
Court  of  Massachusetts  held  that  such  poUcy 
was  a  life  poller,  and  was  not  an  accident- 
policy  in  the  ordinary  acceptation  at  that 
term:  that  la.  It  held  that  tbe  agreement  to 
pay  tbe  full  amount  of  the  policy  within  the 
first  few  months  attet  its  issuance  was 
merely  an  exertion  to  a  limitation  on  the 
amount  to  be  paid,  which  limitation  was  in- 
serted for  the  prevention  of  frauds.  It  does 
not  api>ear  from  the  opinion  in  that  case 
whether  there  was  any  dlsfiblllty  provision  In 
the  pcdlcy  there  under  consideration,  bat  in 
view  of  the  tact  that  the  acddmt  in  this  case 
in  no  way  f^  under  the  provision  of  the  dis- 
ability clause,  and  no  reliance  can  be  placed 
for  liability  on  account  of  snch  disability 
clause  other  than  such  general  bearing  ttiat 
a  clause  in  a  life  Insurance  policy  mlg^t  help 
in  solving  tbe  character  Of  Insurance  In- 
volved, we  do  not  believe  that  the  insertion 
of  such  provision  in  the  policy  would  change 
the  provision  which  excepts  death  by  an  ac- 
cident from  the  six  months'  limitation. 

[3]  The  reasoning  of  the  Massachasetts 
court  in  the  case  of  Met.  I^e  Insurance  Co. 
V.  Insurance  Com'r,  208  Mass.  386,  94  N.  E. 
477,  ap[)eals  to  us  as  being  sound.  We  must 
therefore  hold  that  the  term  "except  that  if 
death  shall  have  been  caused  by  acddent  the 
fnU  amount  of  Insurance  will  be  paid"  creat- 
ed only  a  liability  in  case  of  death,  where 
deatb  was  occasioned  by  an  accident,  the 
policy  having  been  kept  alive  by  required  pay- 
ments, and  did  not  undertake  to  protect  tbe 
insured  against  an  acctdait  which  might  or 
might  not  result  In  deatb.  We  must  therefore 
hold  that,  under  tbe  terms  of  the  policy  aud 
the  agreed  statement  of  facts,  this  insurance 
policy  had  lapsed  and  was  not  in  force  on 
February  12. 1919. 

Entertaining  these  views,  it  results  that 
the  judgment  in  this  ease  must  be  vevened; 
and  It  is  BO  ordered. 

COX,  p.  J.,  snd  BBADLSY,  J.,  omeui; 
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WARD  V.  SCARBOROUGH  et  aL* 

(No.  273-3503.) 

<Cominiasion  of  Appeals  of  Texas,  Section  A. 
Jan.  11.  1922.) 

1.  TnisU  ^^71(1)— Petition  to  establish  eon- 
straotlva  trast  htU  to  allege  snffldeatly  that 
mortgagor  assentMl  to  oxtoasioR  of  tins  of 
paynont 

A  petition  to  establish  a  constroctiTe  trust 
on  the  ground  that  deed  to  defendant  was  ob- 
tained by  duress  by  threat  of  foredosure,  al< 
leging  B  default  in  the  payment  of  interest  on 
a  deed  of  trust,,  suthorisidg  the  mortgagee  to 
declare  the  whole  indebte<kieBB  due,  that  the 
mortgagor  began  to  arrange  for  a  new  loan, 
but  that  the  mortgagee's  agent  proposed  to  and 
did  waive  the  right  to  declare  the  indebtedness 
dae  and  agreed  to  extend  and  did  extend  the 
time  of  payment  of  the  overdue  interest,  and 
that  the  mortgagor  thereupon  abandoned  her 
efforts  to  arrange  to  take  up  the  loan,  auffi- 
denUy  alleged  an  assent  by  the  mortgagor  to 
the  agent's  agreement  of  wiUrer  and  extension. 

2.  iRtenst  ^17,  37(1)— iRitallRiont  of  In- 
tarest  afttr  Ristflrity  bears  iRtorest  at  logal 
rat*. 

A  past-due  installment  of  interest  on  notes 
secured  by  a  deed  of  tmst  bore  interest  from 
matorily  at  the  legal  rate  under  Kev.  St.  art- 
4977.  vitbout  any  provision  to  that  effect  in 
the  note. 

3.  Bills  and  ROtos  4ss>l39(2)  —  laterest  hoM 
suflloieR^  ooaslioratlOH  for  extoRtlOR  of  tiRie 
of  payment. 

When  a  debt  bears  interest  by  contract  or 
operation  of  law.  an  agreement  fa^  the  parties 
for  an  extension  of  the  time  of  payment  for  a 
definite  time  binds  the  creditor  to  forbear  suit 
daring  the  time  of  the  extension,  and  the  debtor 
to  forbear  to  discharge  the  debt  and  thereby 
stop  the  accrual  of  interest,  and  the  accrual  of 
interest  Is  a  suSdent  consideration  for  the 
creditor's  promise  of  forbearance,  and  hence 
an  agreement  to  extend  the  time  of  payment  of 
.an  overdue  installment  of  interest  on  notes  se- 
cared  by  a  deed  of  tmst  was  supported  by  a 
valid  consideration. 

4.  Mor^ages  €=940&— Mortgagse  held  to  have 
waived  right  to  declare  Indebtedness  due. 

^Vhe^e  interest  was  overdue  on  a  deed  of 
trust  authorizing  the  mortgagee  to  declare  the 
whole  indebtedness  due,  and'  the  mortgagor 
was  attempting  to  arrange  for  a  new  loan, 
whereupon  the  mortgagee's  agent  agreed  to 
waive  the  rii^t  to  declare  the  indebtedness  due 
and  to  extend  the  time  of  payment  of  audi 
overdue  interest,  there  was  a  v^id  waiver  of 
any  right  to  declare  the  indebtedness  dae  for 
nonpayment  ttf  oodi  interest 

5.  CostracU  «s>95(l)  —  Duress  may  be  of 
property. 

There  may  be  duress  of  priq^rty  as  well  as 
of  person. 

6.  Contraeta  «b>95(I)— What  eoRitltutes  "U- 
ress"  stated. 

To  consUtute  duress  it  is  suffideut  that  the 
win  bo  constrained  by  the  nnlawfol  presenta- 


tion of  a  choice  between  comparative  valaes, 
as  inconvenience  and  loss  by  ^e  detention  of 
property,  loss  of  proparty  altcvetlier,  or  eom* 
pllaneo  with  an  anc<Hiaefonablo  demand. 

[Ed.  Note.— For  otber  defiidtloiu,  see  Words 
sod  Phrases,  First  and  Second  Series,  Doress.] 

7.  Contracts  «=395(2)— Threat  to  do  Illegal 
aot  esssntial  to  duress  of  property. 

Duress  of  property  cannot  exist  without 
there  being  a  threat  to  do  some  act  which  the 
threatening  party  has  no  legal  right  to  do  and 
amounting  to  illegal  exaction,  frand,  or  decep- 
tion. 

8.  Contraots  4=»95(3)~SMfllciem)y  of  restraint 
to  oonstitste  dvrMs^ 

To  constitute  duress  of  property,  the  re- 
straint must  be  immineut  and  such  as  to  de- 
stroy free  agency  without  present  means  of 
protection,  but  it  is  sufficient  if  it  induces  the 
particular  person  to  perform  some  act  wliicfa  he 
is  not  legally  bound  to  do  contrary  to  his  will, 
though  such  person  be  weak  or  timid. 

9.  CORtraots  «=»95(l)  —  Duress  may  exist 
though  relief  securatale  In  the  courts. 

Where  the  party  asserting  a  wrongful  or 
unlawful  claim  or  making  a  wrongful  or  un- 
lawful demand  possesses  or  is  supposed  to  poa- 
sess  the  power  to  enforce  his  demand  against 
the  property  of  the  psrty  dalming  duress  with- 
out resort  to  the  courts,  duress  may  exist, 
although  some  measure  of  reUof  or  redress 
might  have  been  aecured  1^  an  action  in  the 
courts. 

10.  CojisplraQy  <^I3— Conspirator  chargeable 
with  acts  of  oooonspirators. 

Where,  as  alleged,  there  was  a  conspiracy 
between  defendant  and  two  others  to  force 
plaintiffs  to  sell  their  proper^  to  defendant  at 
a  great  sacrifice,  the  acts  of  all  win  be  con- 
sidered as  done  or  proeored  to  be  done  by  de- 
fmdant 

I  i.  Trusts  ®=s>95— Convqranoe  under  threat  of 
foreoloture  held  obtained  by  doresa,  raising 
a  oonstrueHve  trast. 
Plaintiffs  were  the  owners  of  valuaUe  prop- 
erty subject  to  a  mortgage,  and  defendant's 
father  was  agent  of  the  mortgagee,  and,  by 
parol,  had  extended  Uie  time  of  payment  of 
an  overdue  installment  of  interest  anid  waived 
his  right  to  declare  the  entire  indebtedness  dne. 
Plaintiffs  had  negotiated  a  sale  of  the  prop- 
erty, and  defendant's  brother  was  acting  as 
their  agent  in  connection  with  the  sale,  but, 
conspiring  with  defendant  and  their  father, 
defeated  the  sale  hy  false  representations.  The 
father  thereupon  demanded  immediate  payment 
of  the  debt  in  full  and  tlireatened  to  aen  the 
land  under  a  power  of  sale  in  the  deed  of  trast, 
and  plaintiffs  were  thereby  induced  to  sell  the 
land  to  defendant  for  less  than  its  value,  being 
unable  to  pay  the  debt  or  give  bond  to  enjoin 
the  sale.  Eeld,  that  the  sale  was  under  duress 
and  involuntary,  and  that  plaintiffs  are  entitled 
to  impress  the  property  in  defendant's  hands 
with  a  constructive  trust,  they  having  offered 
to  do  equity  with  respect  to  all  suma  paid  to 
them  or  paM  by  defendant  in  the.  dischaiie  of 
the  ineumbrance. 


^ssFVv  other  cam  lee  ume  topic  aod  KEY-NUMBER  In  all  Key-Numbered  DIgeab  and  Indaxas 
*Rebear1ng  denied  Marcb  1,  1022. 
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&TOr  to  Conrt  of  GItU  Appeali  of  BlCbtti 
^uprme  Judicial  IHstrlct 

Suit  by  Mrs.  WiUie  Scarborougb  and  others 
against  E.  J.  Ward  and  others.  A  Judgment 
for  plaintiffs  for  insufficient  relief  was  re- 
formed and  affirmed  by  the  Court  of  ClvU  Ap- 
peals f220  3.  W.  274),  and  defendant  £.  J. 
Ward  brings  error.  Affirmed* 

See,  also  (Civ.  App.)  219  S.  W.  600 ;  (Civ. 
App.)  223  S.  W.  1107;  236  S.  W.  441. 

Conner  ft  HcBae^  (tf  Eastland,  for  plalntUF 

Id  error. 

J.  R.  StQbblefield.  of  Eastland,  and  F.  Q. 
Morris  and  Geo.  £.  Wallace  both  of  El  Paso, 
for  defendants  In  error. 

GALLAGHER,  J.  Defendants  In  error, 
Mrs.  Waile  Setrtwrongh,  and  her  sons,  Jesse. 
Cbnnk.  and  MoUere  Scartxvough,  brought 
suit  in  the  district  conrt  of  Eastland  county, 
Tex^  against  plaintifC  in  onor,  B.  J.  Ward, 
ud  against  his  tatho',  John  Ward,  and  his 
brother.  Gns  Ward*  tox  the  recovery  of  2^40 
acres  of  land  dtoated  In  said  county  which 
they  aliened  tttey  had  conveyed  to  E.  J.  Ward 
under  circumatanoes  daimed  by  them  to  cre- 
ate a  constructive  trust  therein  In  Uielr  favor, 
or,  in  the  altematlTe,  for  the  recovery  of 
■damages  in  the  sum  of  $104,260. 

The  Wards  excepted  to  the  petltlan  both 
'--merally  and  qiecIaTIy,  and  8U<^  exo^tlons 
were  ovarnled.  There  was  a  trial  before  a 


assignment  of  enot,  wblA  was  based  cm  the 
action  of  the  trial  ooort  in  overruUi^  his 
general  ^caption  to  the  petition  of  defend- 
ants in  error. 

Defendants  in  error  alleged  In  tbatr  peti- 
tion that  they  were  theretofore  tbB  owners 
of  the  land  sued  for,  the  same  having  beea 
bought  with  fonds  belon^ng  to  the  conmn- 
nity  estate  of  Mrs.  Scarborough  and  her  de- 
ceased husband,  the  father  of  the  other  de- 
fendants In  &erar,  but  that  she  was  author 
ized  by  the  will  of  deceased  to  bold  Uie  same 
In  her  own  name  and  to  manage  and  dispose 
of  the  same  during  her  lifetime.  They  fur- 
ther alleged  that  said  land  was  incnmbered 
by  two  deeds.of  trust  to  secure  an  indebted- 
ness amounting  to  ^,000  which  Mrs.  Scar- 
borough owed  to  one  Mosely.  They  alleged 
tliat  the  said  John  Ward  was  trustee  in  boGi 
said  deeds  of  truat  and  the  agent  of  said 
Mosely  In  respect  to  said  indebtedness.  The; 
alleged  that  the  notes  evidencing  said  Indebt- 
edness inovlded  that  the  interest  there<m 
should  be  paid  annually,  and  that  in  default 
of  the  payment  of  Interest  tbe  entire  indebted- 
ness migbt  be  declared  doe  at  tbe  opti<m 
of  the  holder,  and  that  default  in  the  pay- 
ment of  such  interest  had  been  made.  They 
further  alleged  that,  anticipating  that  said 
John  Ward,  as  agent  for  Mosely,  would  de- 
clare said  Indebtedness  due  on  account  of 
each  defoulf,  Mrs.  Scarborougb  began  to  ar- 
range for  a  new  loan  to  take  up  such  entire 
jniy.  and  at  the  dose  <rf  the  evidence  the ;  ^^^ebtednees,  and  so  advised  said  Ward,  and 
Srarboroughs  dismissed  their  suit  against  that  he  thereupon,  finding  It  to  the  interest 


John  Ward  and  Gus  Ward  and  elected  to  rely 
upon  their  claim  that  the  land  sued  for  was 
Impressed  with  a  constructive  trust  In  their 
favor  In  the  hands  of  E.  J.  Ward. 

Hie  cue  was  submitted  on  spedal  issues, 
and  a  verdict  was  returned  In  response  there- 
to fiivorable  In  the  main  to  the  Scarboroughs, 
and  a  Judgment  was  entered  in  accordance 
wiQi  sodi  verdict.  Tliey  were,  however,  dis- 
satisfied with  one  feature  of  the  Judgment, 
and  promptly  excepted  thereto  when  the  Judg- 
ment was  raidered.  and  carried  the  case  by 
appnl  to  the  Court  of  Civil  i^ipeals  for  tlie 
Secmid  District  at  Fort  Worth.  The  Supreme 
OoDr^  under  its  statutory  authority  to  equal- 
ize the  dockets  of  the  Courts  of  Civil  Appeals, 
transferred  tbe  appeal  to  the  Court  of  Civil 
Appeals  for  the  Eighth  District  at  El  Paso. 

E.  J,  Ward  filed  a  brief  In  said  cause  pre- 
senting cross-assignments  of  error  based  on 
the  action  of  the  trial  court  In  overruling  bis 
graeral  and  spedal  ^ceptions.  Upon  hearing 
tbe  Court  ct  Civil  Appeals  overruled  all  of 
Ward's  cross-assignments  of  error,  reformed 
tbe  judgment  as  prayed  for  by  the  Scar- 
boroiu^,  aud  as  so  reformed  affirmed  it 
(«▼.  App)  220  S.  W.  274. 

E.  J.  Ward  applied  for  a  writ  of  error, 
which  was  granted  by  tbe  Supreme  Court. 

PlalntUT  in  error,  in  bis  application  for  the 
writ,  complains  of  the  actlcai  of  the  Court  of 
Civil  Anieals  in  overruUng  his  first  cross- 


of  Mosely  to  lieep  said  loan  rather  than  to  col- 
lect and  relend  the  money.  In  consideration 
of  such  fact,  proposed  to  waive  and  did  waive 
the  right  to  declare  all  said  Indebtedness  due, 
and  agreed  to  extend  and  did  extend  tbe  time 
of  payment  of  said  installment  of  Interest  for 
one  year  ratfaa  tlian  to  enforce  the  coUecttm 
of  said  loan  at  that  time,  and  that  Mrs.  Scar- 
borough Uiereupon  abandoned  her  efTwts  to 
arrange  to  take  op  said  loan  at  that  time. 

They  further  alleged  that  afterwards  Mrs. 
Scarborou^  entwed  into  a  contract  to  sdl 
said  land  to  one  Vines  for  $6  p^  acre,  re- 
serving all  mineral  rights,  and  that  said  Ous 
Ward,  acting  as  agent  for  her,  agreed  to  put 
up  and  did  put  up  in  bank  at  C3sco  a  cashier's 
che<&  for  fl,500  in  favor  of  said  Vines  as  a 
forf^t  to  secure  her  compliance  with  her 
said  contract  of  sale,  and  that  a  Jfoifeit  of 
f7,500  was  put  up  to  secure  performance  by 
V^es  of  bis  said  contract  of  purchase. 

They  further  alleged  that  plaintiff  in  error, 
E.  J.  Ward,  conspired  with  tbe  other  two 
Wards  to  secure  the  land  for  himself  at  a 
much  lower  and  grossly  inadequate  price,  and 
that  Gus  Ward,  notwithstanding  his  engage- 
ment to  assist  Mrs.  Scarborougb  in  consum- 
mating said  sale,  In  pursuance  of  such  con- 
spiracy notified  Vines  or  ills  agent  that  the 
forfeit  put  up  for  her  had  been  withdrawn 
and  represented  that  said  land  was  In  fAct 
worth  less  than  93  v&c  acre^  and  that  such 
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representation  was  known  by  said  Ward  to  be 
false  at  th«  time  he  made  tbe  same,  and  tbat 
all  tbe  same  was  for  tbe  fraudulent  purpose 
of  making  vines  believe  that  Bbe  had  aban- 
doned said  contract  and  foi  the  purpose  of 
inducing  him  to  abandon  It,  and  that  the 
aame  did  Induce  blm  to  do  so. 

They  further  alleged  that  said  Jesse  Scar- 
borough went  to  Gre«ivl11e,  Tex.,  to  close  the 
sale  of  said  property  to  Vines,  but  was  unable 
to  do  80  on  account  of  the  interference  of  said 
Gus  Ward  as  herein  rented,  and  that  In  pur- 
suance of  such  conspiracy,  and  to  effect  Its 
purpose  by  oppressing  and  Intimidating  them 
and  compelling  them  under  duress  to  aell 
said  land  to  E.  J.  Ward  at  an  Inadequate 
price,  said  John  Ward  and  E.  J.  Ward  met 
said  Scarborough  at  the  train  as  he  was  re- 
turning from  Greenville  after  having  failed 
to  consummate  said  sale  on  account  of  the 
interference  of  said  Gus  Ward  as  aforesaid, 
and  said  John  Ward  demanded  of  him,  and 
through  him  of  the  other  defendants  in  error, 
the  immediate  payment  of  said  entire  Indebt- 
edness, and  declared  that.  If  the  same  was 
not  paid  tbe  next  day,  he  would  advertise  the 
land  for  sale  to  pay  the  same;  that  E.  3. 
Ward  then  and  there  offered  to  buy  said  land 
at  $4.ES0  per  acre,  allowing  defendants  In  er- 
ror to  reserve  only  a  half  interest  in  any 
royalty  that  might  be  paid  on  an  existing  oil 
lease  on  said  premises  which  lease  expired 
In  December,  1919,  Instead  of  allowing  them 
to  reserve  all  the  mineral  rights  In  said  land, 
as  they  were  entitled  to  do  under  tbe  con- 
tract of  sale  to  Vines. 

They  further  alleged  that,  notwithstanding 
said  principal  Indebtedness  was  not  due,  and 
notwithstanding  said  waiver  of  any  right  to 
declare  it  due,  and  tbe  extension  of  the  time 
of  payment  of  said  Installment  of  Interest  as 
aforesaid,  which  extension  had  not  expired, 
said  John  Ward  asserted  and  claimed  a  right 
to  declare  said  entire  indebtedness  Immedi- 
ately due  and  payable  and  to  advertise  said 
property  for  sale  and  sell  the  same  under 
said  deeds  of  trust  and  threatened  to  do  so 
unless  said  entire  indebtedness  was  paid  at 
once. 

They  further  alleged  that  they  were  igno- 
rant of  their  right  to  Insist  upon  and  enforce 
their  agreement  with  said  Ward  as  agent  of 
said  Mosely  to  waive  the  right  to  declare  the 
entire  Indebtedness  due  and  to  extend  the 
time  for  payment  of  the  unpaid  installment 
of  interest  and  believed  that  said  John  Ward 
oonld  and  would  enforce  the  payment  of  said 
Indebtedness  by  a  sale  of  said  property  it 
they  did  not  ace^t  the  offer  of  B.  J.  Ward  to 
purchase  the  same  then  and  there  mad^  and, 
being  unable  to  give  bond  to  enjoin  aaeh  nle, 
and  not  knowing  whne  they  could  borrow 
tbe  amount  of  money  necessary  to  discbarge 
nld  entire  indebtedneos  wblcb  thm  a^rre- 
gated  over  $10,000;  while  tlielr  financial  po- 
attlon  was  discredited  by  men  Impending 


forced  sale  of  such  land  to  pay  said  debt, 
they,  through  such  undue  influence,  fraud,  oi>- 
presslon,  and  financial  duress,  were  com- 
l)elled  to  accept,  and  did  accept  the  offer  of 
purchase  so  made  by  E.  J.  Ward,  and  con- 
veyed the  land  to  him  on  April  26, 1916. 

They  further  allied  that  Bald  B.  J.  Ward, 
by  false  representations  afterwards  Induced 
them  to  convey  to  him  fbr  an  Inadequate  con- 
sideratton  the  one-half  Interest  In  any  royal- 
ty which  might  to  patd  under  tbe  oil  lease 
then  existing  on  said  land,  whidi  intnest  in 
said  royalty  they  had  reserved  at  the  time 
tb^  conveyed  said  land. 

They  also  alleged  tbat,  If  tSiey  were  mis- 
taken as  to  tbe  existence  of  a  con8plra<7  be- 
tween all  tbe  defendants,  said  B.  J.  Ward 
knew  of  the  matters  and  things  theretofore 
set  out.  and  all  the  same,  and  knew  that  they 
were  thereby  unduly  influenced,  intimidated, 
and  coerced  In  making  the  sale  to  blm  for  a 
grossly  Inadequate  consideration,  and  that  he 
knowingly  availed  himself  of  the  unlawful 
acts  of  the  other  Wards  to  secure  an  uncon- 
scionable bargain  in  the  purchase  of  said 
land. 

They  further  allied  that  by  reason  of  the 
premises  said  Ward  should  be  decreed  to 
hold  said  lands  in  trust  for  them,  subject  to 
their  doing  equity  by  submitting  to  a  decree 
imposing  upon  them  as  a  condition  of  recov- 
ery the  return  of  all  purchase  money  re- 
ceived by  them  and  all  money  paid  by  said 
Ward  In  the  disdiarge  ot  incumbrances  on 
said  land. 

They  further  alleged  that  tbe  mineral 
rights  in  said  land  were  wwtta  1100,000^  and 
tbat  the  land,  without  the  mineaU  rliiAts, 
was  worth  $4,260  more  than  they  racelTedCor 
the  same  from  said.  Ward. 

They  further  alleged  that  they  used  due 
diligence  to  learn  tbe  facts,  and  fibat  tiiey 
did  not  discover  that  Ous  Ward  bad  ndsr^ 
resented  the  value  of  the-  land  to  Vlnee  until 
after  January,  1918,  tiiou^  they  made  due 
inquiry  to  discover  all  that  caused  the  trade 
with  Vhies  to  fall. 

This  suit  was  instituted  December  19, 1918. 

The  major  portion  of  said  pleading  Is 
copied  at  length  in  the  opinion  r«ida«d  In 
this  cause  by  the  Court  of  OItU  A^teals  and 
reported  in  220  S.  W.  274. 

Plaintiff  In  error,  while  conteidlng  tbat 
the  facta  as  alleged  are  Insufficient  as  a  whole 
to  state  a  cause  of  action  for  the  establiah- 
ment  ot  a  CMistmctive  trust,  also  insists  that 
certain  particular  facts  alleged  are  insnffl- 
cient  to  show  any  wrongful  action  on  the  part 
of  himself  or  bis  alleged  ooconsi^tonb  and 
therefore  should  be  disreganled  and  elimi- 
nated In  determining  the  sufficient^  of  andi 
pleadings, 

[1]  In  this  coDBeetlon  iJ^'itiir  In  error 
eontoods  that  tbe  mll^ttms  ot  sndi  plead- 
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fng  do  not  iliow  a  conddraatlfm  for  the  al- 
tesed  wslTer  by  Jobn  Ward  as  agent  of  aald 
Moeely  of  lils  tight  to  declare  the  entire  In- 
debtedness dne  tor  nonpayment  of  satd  in- 
stallment of  interest,  ot  tor  Ub  agreement 
to  extend  the  time  of  ipayment  ot  luch  In- 
stallment of  Intoreat  tor  one  year,  as  allied, 
and  bases  sucta  contention  on  the  tact  that 
the  petition  does  not  allege  In  express  terms 
that  Mrs.  Scarborough  assented  to  or  Joined 
la  the  agreement  of  waiver  and  extension  al- 
leged to  hare  been  made  by  John  Ward  as 
agent  for  Mosely.  The  petition  does  allege 
that  Mrs.  ScarboronSh,  after  snch  agreement, 
refrained  from  making  ai^  further  etBort  to 
take  up  the  loan.  This  was  a  sufficient  al- 
legation to  show  assent  to  such  agreement 
by  her. 

.[2]  While  it  la  not  alleged  that  by  the 
terms  of  said  notes  said  past-due  InataUmoat 
of  interest  bore  interest  from  Its  maturity  in 
the  absence  of  mwSi  prorislon  In  the  note,  it 
would,  under  the  statute,  bear  Interest  from 
matnrltr  at  Hie  legal  rate.  B.  S.  art  4977; 
Ansel  T.  Millar,  90  Tex;  SOS,  89  S.  W.  916. 

[I]  Wben  a  debt  beam  Inteteat  either  by 
cQoyentUm  or  operation  of  law,  the  effect 
of  an  agreenMnt  by  the  partial  tlMceto  for 
an  extension  fm  a  deOnlte  ttme  la  that  the 
creditor  Is  bound  to  foirbear  suit  during  the 
tbne  of  the  «tensloo,  and  tliat  the  dd>tor  is 
bound  to  forbear  to  dlsdiargu  his  debt  and 
ther^y  stop  the  aecsmal  ot  interest  before 
the  time  agreed  iq>on.  The  aocmal  of  fatter- 
est  In  such  cases  1b  a  sufficient  consideration 
for  the  promise  of  forbearance  In  bringing 
salt.  Benson  t.  Phipps,  87  Tex.  678,  S80,  20 
S.  W.  1061,  47  Am.  St  Hep.  128;  Austin  Beal 
Estate  &  Abstract  Co.  t.  Bahn,  87  Tex.  682, 
584,  29  8.  W.  640.  80  S.  W.  480. 

nie  petition  alleged  an  agreonent  support- 
ed by  a  TaUd  ctmideration  for  extension  of 
time  for  the  payment  of  said  Installmait  ot 
Interest 

[4]  The  allegations  of  said  pleading  show 
that  this  agreemait  was  made  In  connection 
with  a  promise  to  forego  the  right  to  declare 
the  entire  indebtedness  due  and  with  knowl- 
edge that  Urs.  Scarborough  had  been  at- 
tempting  to  make  arrangements  to  pay  the 
entire  debt,  and  tliat  she  relied  on  muai  pAm- 
ise  and  abandoned  her  ^ort  to  arrange  a 
new  loan  to  take  up  bu<A  Indebtedness.  We 
think  the  allegatlonB  are  sufficient  to  show  a 
ralld  wairer  of  any  right  to  declare  the  In- 
debtedness due  for  nonpayment  of  said  In- 
stallment (tf  Interest  Building  ft  Loan  Ass'n 
T.  Stewart,  91  Xdat  441.  447,  61  S.  W.  88(1,  86 
Am.  St  Bep^  804. 

FlalnUff  In  enor  also  contends  that  the 
allegatitHis  of  such  pleading  are  insufficient 
to  show  that  the  sale  made  to  him  by  defoid- 
ants  In  error  was  under  legal  duress  and  In- 
voluntary. 


The  tendency  of  the  courts  Is  to  oila^ 
the  abdication  of  tbe  doctrine  of  duress  and 
to  make  It,  In  an  Increasbu;  variety  of  cases, 
the  ground  tax  affording  relief  against  op- 
presslon  and  coercion  unlawfully  exercised  to 
effect  fiExtfntlon  or  secure  unconadonable  a3- 
Tantage. 

[I]  tRiat  Uiefe  may  be  duress  of  vmpmtf 
as  wcU  as  ot  perstm  Is  now  thoroughly  estab- 
lished. HcGowen  T.  Bush.  17  Tex.l96t  SOI; 
Oliphant  t.  Msrkhsm.  79  Tex.  648,  648^  16 
S.  W.  660,  2S  Am.  8t  Bep.  868. 

[I]  To  constitute  duress  It  Is  sufflclent  If  the 
will  be  constrained  by  the  nniawtnl  presenta- 
tion of  a  choloe  between  comparatlTe  evils  as 
inconvenience  and  loss  by  the  detention  of 
property,  loss  of  property  altogether,  or  com- 
pliance with  an  unconscionable  demand.  0 
R.  C.  L.  p.  723;  Harris  v.  Gary,  112  Va.  362, 
71  S.  B.  661,  Ann.  Cas.  1913A,  1860. 

[7,  t]  Duress  of  property  cannot  exist  with- 
out there  being  a  threat  to  do  some  act  which 
the  threatening  party  has  no  legal  right  to 
do— some  Illegal  exaction  or  some  fraud  or 
deception.  The  restraint  must  be  imminent 
and  mch  as  to  destroy  free  agency  without 
present  means  of  protection.  0  B.  O.  L.  p. 
723 ;  York  v.  Hlnkle,  80  Wis.  624,  60  N.  W. 
895,  27  Am.  St.  Rep.  78 ;  Taylor  v.  Hall,  71 
Tex.  218,  216,  9  S.  W.  141. 

The  restraint,  IntiiDldation,  or  compulston 
is  sufficient  If  it  Induces  the  particular  per- 
son claiming  duress  to  perforin  some  act 
which  he  Is  not  legally  bound  to  do,  contrary 
to  his  will.  There  is  no  discrimination 
against  the  weak  or  timid.  Landa  v.  Obezt, 
78  Tex.  33,  62,  14  S.  W.  297;  First  National 
Bank  T.  Sargent,  65  Neb.  094,  81  N.  W.  596, 
69  U  B.  A.  296.  SOL 

[I]  The  courts  have  drawn  a  distinction  be- 
tween the  cases  where,  although  the  claim 
asaarted  or  demand  made  U  wrongful  or  un- 
lawful, the  party  assoting  the  claim  or  mak- 
ing the  demand  Is  compiled  to  resort  to  the 
courts  to  enforce  the  same,  and  the  cases 
where  the  party  making  snch  demand  pos- 
sesses, or  is  supposed  to  possess,  the  power 
to  enforce  sa<A  demand  against  the  prop- 
erly ot  the  party  claiming  -duress  without  re- 
sort to  the  courts. 

In  the  former  class  of  cases  It  is  held,  we 
think,  with  practical  unlt<»n]lty,  that  there  is 
no  duress..  Phcenlx  Land  Co.  v.  Exall  (Civ. 
App.)  168  S.  W.  474,  486,  pars.  0  and  10  (writ 
reused);  Shock  y.  Interstate  Building  ft 
Loan  Ass'n,  68  8.  a  184,  41  S.  B.  28,  82,  88; 
Benson  v.  Honroe,  7  Cnsh.  (Mass.)  126^  64 
Am.  Dec.  717;  Vorbes  v.  Appleton,  6  Gush. 
(BCass.)  115,  U& 

The  latter  dass  Includes  cases  where  one 
party  has  poseessioQ  of  the  property  of  an- 
other and  refuses  to  surraider  It  exc^  up- 
on compliance  with  a  wrongful  demand  and 
the  delay  oC  an  action  to  recover  it  would 
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cause  great  or  Irreparable  injury,  cases 
wbere  one  party  is  liiTeeted  witli  tbe  powA 
to  sell  or  diapcae  of  the  pnqier^  of  auottier 
and  threatens  to  ezerdae  saCh  power  wrong- 
fully or  oppresaively  and  In  a  way  to  sacri- 
fice such  property  or  inflict  great  or  Irriepar- 
sble  injury,  and  other  cases  In  which  one 
party  may  be  In  a  position  to  inflict  in  ts- 
rlooa  waya'great  or  iR^arable  injury  to  the 
property  or  propoty  Interests  of  another  if 
compliance  with  Uie  tmlawfnl  demand  la  re- 
fused. 

In  this  latter  class  of  cases  darees  may  ex- 
ist, although  some  measure  of  reUeC  or  re- 
dress might  have  been  secured  by  an  action 
in  tbe  courts.  Close  t.  Phli^  7  Man.  &  O. 
5^;  Ix}nei^an  v.  Buford.  148  U.  S.  SSl,  13 
Sup.  Ct.  684,  37  U  Ed.  568;  Harris  v.  Gary, 
112  Va.  362,  71  S.  B.  001,  Ann.  Ca9.  1918A, 
1350;  First  Nat  Bank  v,  Sargent,  65  Neb. 
594,  91  N,  W.  696,  68  h.  R.  A.  296;  Joannln 
V.  OgllTle.  49  Minn.  564,  62  N.  W.  217,  16  L. 
R.  A.  876,  32  Am.  St  R^  581;  Ceppin 
Crawford,  221  Mo.  880,  120  S.  W.  806;  Kll- 
patrfck  Y.  Oermania  Life  Ins.  Co.,  183  N.  Y. 
163,  75  N.  E.  1124,  2  L.  B.  A.  (N.  S.)  074,  111 
Am.  St  R^.  722;  McMurtrfe  v.  Keenan,  109 
Mass.  180;  Whitcomb  v.  Harris,  90  Me.  206, 
33  At).  138;  Klein  t.  Bayer.  81  Mich.  233,  45 
N.  W.  991;  State  v.  Nelson,  41  Minn.  25,  42 
N.  W.  548,  4  L.  R.  A.  300;  De  Graff  t.  Coun- 
ty of  Ramsey,  46  Minn.  319,  48  N.  W.  U35; 
Vyne  v.  Glenn,  41  Mich.  112.  1  N.  W.  997; 
Preston  v.  City  of  Boston,  12  Pick,  (Mass.)  7, 
14;  Pemberton  t.  Williams,  87  111.  15;  Mear- 
kle  T.  County  of  Hennepin,  44  Minn.  346,  47 
N.  W.  166 ;  Nielsen  t.  McDonald,  6  J<Ans,  13x. 
(N.  T.)  201,  210. 

In  the  English  case  of  Close  t.  ^Ipps,  su- 
pra, mortgaged  premises  were  advertised  for 
sale  on  the  2d  day  of  October  under  a  power 
contained  In  tbe  mortgage.  On  the  SOth  day 
of  September  preceding  the  date  set  for  sncb 
sale  the  mortgagor  offered  to  pay  the  debt 
in  fnll.  Tlie  mortgagee  refused  to  stop  the 
sale  and  deltTer  the  deeds  held  by  him  unless 
certain  pretended  charges  and  a  debt  not  se- 
cured by  the  mortgage  were  first  paid.  The 
sum  demanded  was  paid  under  protest,  and 
suit  brought  to  recover  It  The  court  held 
that  tbe  money  was  paid  under  circumstances 
amounting  to  duress. 

The  case  of  Lonergan  t.  Buford,  supra, 
Involved  a  sale  of  live  stock.  The  sellers, 
having  received  a  large  part  of  the  purchase 
IHTlce,  refused  to  driver  any  of  the  property 
unless  the  balance  was  paid  in  full,  notwith- 
standing they  had  fallen  materially  short 
in  the  kind  and  quantity  of  stodi  contracted 
to  be  delivered.  The  amount  demanded  was 
paid  under  protest  and  suit  brought  to  re- 
cover the  same.  We  quote  from  tbe  opinion 
of  the  court  as  followB: 

"Finally,  it  is  objected  that  the  last  payment 
was  voluntary,  and  therefore  cannot  be  re- 


'  covered,  either  in  whole  or  is  part  although 
it  was  in  terms  made  imdar  protest  It  appears 
from  tbe  testimony  that  tbe  defendants  refused 
to  deliver  any  of  Oie  property  without  full  pay- 
ment This  was  at  tiie  commencement  of  the 
winter.  The  plaintiffs  had  already  paid  $1*^!.- 
500,  and  ivithoat  payment  of  the  balance  ther 
'  could  not  get  possesslom  of  ttie  property,  and 
it  might  be  exposed  to  great  loss  ni^ess  prop- 
erly cared  for  during  tbe  winter  aeasoo.  Un- 
der those  drcnmstances,  we  think  the  payment 
was  one  imder  dnress.  It  was  apparently  the 
only  way  in  which  possession  coold  be  ob* 
tained,  except  at  tbe  end  of  a  lawsuit  and 
in  the  meantime  the  property  waa  in  danger 
of  loss  or  destmctloa.  The  ease  comes  witihin 
the  range  of  the  east  of  Radiefa  r.  Hntebins.  9B 
U.  S.  210,  213  [24  L.  Bd.  400.  410]  in  which 
the  rule  is  thus  stated:  To  constitute  the 
coercion  or  duress  which  will  be  regarded  as 
sufficient  to  make  tbe  payment  Involantary, 
*  *  *  there  must  be  some  actual  or  threat- 
ened exercise  of  power  possessed,  or  believed 
t6  be  possessed,  by  the  party  exacting  or  re- 
ceiving the  payment  over  the  person  or  prop- 
erty of  anoUier,  from  which  the  latter  has  no 
other  means  of  immediata  relief  than  by  maUag 
the  payment' " 

In  the  case  of  Harris  v.  Cary,  supra, 
Harris,  a  minority  stockholder  hi  a  corpora- 
tion, was  induced  to  surrender  without  con- 
sideration a  part  of  his  stock  to  Cary,  who 
controlled  the  corporation,  upon  a  threat  to 
wreck  It,  and  destroy  the  value  of  such  stock 
If  his  demand  was  refused.  Harris,  being  in 
necessitous  drcnmstanoeB  '  end  unaUe  to 
protect  himself  and  save  the  value  of  his 
stock  in  any  other  way,  oomirtled  with  the 
donand.  He  aftnwatds  sued  to  set  aside 
tht  transCo*.  aUegbig  compulsiiKi  sod  do- 
reefl:  Ttie  trial  court  flustalned  a  demurrer, 
but  on  appeal  its  action  was  reversed,  and 
the  canae  remanded,  with  the  statement  that 
the  bill  stated  a  good  cause  ot  action  enti- 
tling blm  to  relief.  W»  quote  from  ttae  o^' 
ion  as  follows: 

"The  doctrine  appears  to  be  wen  est^rfished 
that,  where  mie  putj  haa  possesion  or  eontrol 
of  the  property  of  snotber,  and  refuses  to  aar- 

render  it  to  the  control  and  use  of  the  owner, 
except  upon  compliance  with  an  unlawful  de- 
mand, a  contract  made  by  tbe  owner  under 
such  circnmstances  to  emancipate  tbe  property 
is  to  be  regarded  as  made  under  compulaion  and 
duress.  Nor  can  it  be  doubted  that  a  cootract 
procured  bj  threats  indadag  fear  of  tibe  de- 
stmetion  of  one's  property  nay  be  avcnded 
on  the  ground  of  duress;  thsre  being  nothing 
in  such  a  case  hut  the  form  of  a  contract 
wholly  lacking  the  voluntary  assent  of  the  par- 
ty to  be  bound  by  It  To  constitute  duress,  it 
is  suffident  if  the  will  be'  constrained  1^  tbe 
unlawful  presentation  of  a  choice  between  com- 
parative evils,  as  inconvenience  and'  loss  by  tht 
detention  of  property,  loss  of  property  alto- 
gether, or  compliance  with  an  uncouacioDable 
demand. 

"In  dvll  cases  the  rule  as  to  duress  has  a 
broader  sppUcatlon  at  fhe  present  day  than 
that  It  formerly  bad.  So  when  concessimis  are 
exacted  through  the  necessity  of  a  persok.  In 
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order  to  save  his  propertr,  Ulegell;  witbhdd 
hj  aoo&er,  from  dvstnictloD  or  impBrable  in- 
iarf,  such  a  transactloD  m»j  be  avoided  on  th« 
froinid  of  oosapiildoii,  though  not  unountios  to 
tedioleal  dnrcu"— dtiiig  antlioritiea. 

The  case  of  First  National  Bank  t.  Sar- 
geot,  suEffft,  grew  out  of  the  execution  and 
deiiTtty  of  a  deed  abeolute  In  form,  but  In- 
tended as  a  mortgage  The  bask  afterwards 
assmsed  to  be  the  absolute  owner  of  the 
.property.  Sargent,  the  mortgagor,  was  In 
financial  distress  and  had  no  way  of  meeting 
his  Indebtedness  sare  by  a  sale  of  the  mort- 
gaged property.  Having  negotiated  an  ad- 
Tantageous  sale  be  applied  to  the  bank  for  a 
recoaveyance,  and  offered  to  pay  the  debt  in 
fnlL  The  bank  refused  to  reconvey  unless 
the  mortgagor  would  pay  several  hundred 
dollars  In  addition  to  the  fuU  amount  of  the 
d^t  He  submitted  to  this  extortionate  de- 
mand, paid  the  money,  and  received  a  re- 
naiveyance  of  the  property.  He  then  sued 
tlie  bank  tm  the  amount  of  money  paid  by 
him  in  excsBB  of  the  debt  Ha  was  held  ai- 
tided  to  recover  on  die  ground  that  audi 
payment  waa  nndcv  dureas,  and  involuntary. 
We  quote  from  Uie  ofOalon  In  tbe  ease  as 
foltovs: 

"The  anthoritieB  are  abondant  to  the  ^ect 
tbat,  irtiere  goo^  or  otber  property  ia  in  pos- 
■esiion  of  one  not  the  owner,  who  retues  to 
dcHfer  audi  property  to  tin  owner  mdess  the 
latter  pays  Um  a  sum  not  rightfuUy  dne,  and 
the  owner  in  order  to  obtain  possession  ot  his 
property  pays  the  nnlawfol  exaction,  a  payment 
so  made  is  in  a  legal  sense  under  duress  and 
mar  te  recovered  back  in  a  proper  action;  and 
especially  ia  »nch  the  case  where  the  wroagfol 
detention  is  connected  with  ardUDBtances  of 
hardsh^  or  aerioos  Ineoimntaice  to  die  own- 
er. • 

"Id  other  eases  it  Is  said,  In  order  to  consti- 
tute duress,  there  must  be  some  aetnsl  or 
threatened  exercise  of  power  possessed,  or  sup- 
posed to  be  possessed,  by  the  party  exacting 
or  receiving  the  pSTment,  over  the  per8<m  or 
property  of  the  party,  making  the  payment,' 
from  which  the  latter  has  no  other  means  of 
immediate  relief  than  by  advancing  the  money." 
Bmmagim  v.  Tillinghaat,  18  Cal.  265,  79  Am. 
Dec.  176;  Radich  v.  Hutchioa,  96  U.  S.  210, 
24  L.  Ed.  409. 

In  Joannln  v.  Ogilvie,  supra,  a  mechanic's 
lien  was  filed  against  property  upon  an  un- 
founded claim,  which  the  owner  i>aid  under 
protest. in  order  to  clear  the  title  of  record, 
so  that  he  might  consummate  a  loan  on  the 
property  which  be  bad  negotiated  In  order  to 
tal&e  money  to  pay  a  prior  overdue  mort- 
gage and  other  pressing  debts ;  he  having  no 
uther  available  means  of  raising  such  mon- 
ey. The  payment  under  the  circumstances 
was  htid  to  be  in  consequence  of  duress  of 
property  and  Involuntary,  and  an  action  to 
recover  the  same  was  sustained.  We  quote 
from  the  ojdnion  In  that  case  aa  follows: 


"It  may  be  stated  generally  that,  whenever 
the  demandant  is  in  positioD  to  seise  or  detain 
the  property  of  him  against  whom  the  claim  is 
made  witfaont  a  resort  to  judicial  proceedings, 
in  wUdi  the  party  may  plead,  offer  proofj  and 
contest  die  validity  o<  the  daim,  payment  vnder 
protest  to  recover  or  retain  ttia  property,  will 
be  considered  as  made  under  compalBion,  and 
tke  money  cui  be  recovered  bade,  at  least 
where  a  failure  to  get  or  retain  immediate  pos- 
session and  control  of  the  property  wonld  be 
attended  with  serious  loss  or  great  inconveni- 
ence.— Oceanic  Steam  Nav.  Co.  v.  Tappan,  16 
Biatchf.  297.   •   •  • 

"The  diatinguiehing  and  ruling  fact  in  this 
ease  was  tba  acdve  interferenee  of  plaintiffs 
with  defendant's  property  by  filing  the  claim 
for  a  Uen.  which  effectually  prevented  the  de- 
fendant from  using  it  for  the  purposes  for 
which  he  had  immediate  and  imperative  need. 
It  was  this  active  Interference  with  the  prop- 
erty, and  not  the  necessitous  fbianclal  condition 
of  the  defendant,  which  consdtoted  tlte  em- 
troUing  fact.   •   ♦  • 

"The  only  remedies  open  to  defendant  were 
either  to  commence  a  anit  himself  to  determine 
the  validity  of  plaintilfa'  claim,  or  wait,  per- 
haps a  year,  until  the  latter  should  commence 
a  suit  to  enforce  it  Bu^  with  a  large  indebted- 
ness hanging  over  blm,  an  overdue  mortgage 
on  this  very  property  upon  which  foreclmnre 
waa  threatened,  with  no  means  to  pay  except 
money  which  he  had  arranged  to  borrow  on  a 
new  mortgage  winch  he  had  exeeatad  on  this 
same  property,  $13,000  of  which  was  withheld 
and  could  not  be  obtained  until  plaintiffs'  claim 
of  lien  had  been  discharged  of  record,  it  ia 
very  evident  tlut  neither  of  the  remedies  sug- 
gested Srould  do  defendan^a  business.* " 

In  tlie  case  of  Lapirin  t.  Orawfordt  supra, 
the  mortgagee  after  foreclosore  of  the  mort- 
gsgeagreedto  reconveydie  landonrec^ptof 
a  certain  sum  of  money  by  a  spedfled  date. 
The  defendant  tor  a  orainiiBslon  wtalcb  he 
received  from  plaintiffs  agreed  to  procan  a 
loan  of  the  amount  required  for  the  mort* 
gagors.  He  waited  until  the  afternoon  of 
the  last  day  allowed  for  payment,  and  then 
without  consideration  compelled  the  mort- 
gagors to  execute  and  deliver  to  him  two 
notes  for  $500  each,  and  to  secure  die  same 
by  deed  of  trust  on  real  estate  on  penalty  of 
refusing  to  complete  the  loan,  which  lie  knew 
would  result  In  the  loss  of  their  right  to 
redeem,  or  repurchase  the  property.  The 
mortgagors  brotight  suit  to  cancel  the  notes 
and  deed  of  trust,  and  it  was  held  that  they 
were  entitled  to  such  relief.  We  quote  from 
the  opinion  In  tbat  case  as  follows: 

"But  it  is  argued  tbat  the  Lappina  knew 
they  were  executing  these  notes  and  this  deed 
of  trust  when  tbey  signed  them  and  that  a 
court  of  equity  will  not  relieve  them  in  sucli 
circamstances.  Thrls  contention  was  answered 
when  this  cause  was  here  on  the  former  appeal, 
and  It  waa  said,  in  the  langnag*  of  thia  court 
in  Bdl  V.  Gampbdl,  128  Ho.  loc  dt  14^  16  (25 
S.  yv.  359.  362,  4S  Am.  St.  Bap.  fiOS],  as  fol- 
lows: The  drcumstances  of  this  case  ctoarly 
bring  it  witlUa  the  operation  of  the  prindpla 
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ttat  condemns  and  Tolds  a  contract  entered  In- 
to irbere  the  obligor  ia  not  a  free  agent;  where 
he  afcanda  fn  vineaHa;  where  he  ia  not  equal 
to  die  task  of  proteetinK  himself;  where  the 
drcnmatances  which  surround  him  at  the  time 
are  of  such  extreme  necessit?  or  <rf  diatrMs 
that  his  will  is  overcome,  his  free  afency  de- 
stroyed hj  some  oppreaaiOD  or  frandulent  ad- 
vantage or  imposition  incident  to  the  transac- 
tion. In  soch  case  a  coart  of  equity  will  pro- 
tect him,  by  setting  aaide  the  contract  thus 
made.'  1  Story,  Bq.  Juris.  (18th  Ed.)  f  289." 

In  all  the  other  cases  dted  the  lll^al  de* 
mand  could  be  extmJudldaUy  enforced,  and 
the  altonatlTi^  In  erait  refusal,  was  sodi 
loss  or  injury  to  the  pn^iorty  or  looparty 
rights  of  the  party  daimlng  to  have  acted 
under  duress  as  compelled  aubmlstfon  to 
such,  demand  against  him. 

Measured  by  these  standards,  do  the  alle- 
gations of  the  petition  under  consideratiOD 
stum  duress? 

■  [10]  There  b^ng  an  allegation  of  ccouqpir- 
acy  between  tbe  three  Wards  to  force  the 
Scarboroughs  to  sell  their  property  to  B.  J. 
Ward  at  a  great  sacrifice,  the  acts  of  all  of 
them  will  be  considered  as  though  done,  or 
at  lefst  procured  to  be  i<m&,  by  plaintier  In 
error,  B.  3.  Ward. 

[t1]  AssumiBg  the  allegations  of  the  peti-> 
tlon  to  be  true  as  we  are  required  to  do  In 
passing  upon  the  demurrer,  we  flad  the 
Scarboroughs  were  In  possesion  of  raluable 
property.  While  it  was  Incumbered,  none  of 
the  debt  was  due.  They  had  negotiated  a 
sale  of  the  same  at  a  satisfactory  price,  re- 
serving to  themselves  the  «itlre  mineral 
rights  therein  alleged  to  be  worth  $100,000. 
Gus  Ward  bad  engaged  to  aid  them  in  ef-^ 
fectlng  a  sale  and  had  put  up  for  them  a 
forfeit  required  by  the  contract  of  sale.  He 
then,  without  notice  to  them,  informed  the 
purchaser  that  the  forfeit  had  been  takw 
down,  and  willfully,  falsely,  and  fraudulent- 
ly misrepresented  the  value  of  the  land  and 
thereby  defeated  the  sale.  One  of  the  Scar- 
boroughs  had  gone  to  East  Texas  to  consum-t 
mate  the  sale,  but  the  purchaser  dedlued  to 
take  the  property  without  dlspcloslng  that  the 
tnterference  of  Gus  Ward  was  the  reason  of 
bis  refusal  to  cmsimunate  the  trade.  On  the 
return  of  said  Scarborough,  John  Ward  and 
B.  J.  Ward  met  him  at  the  train,  and  John 
Ward  immediately  demanded  the  payment 
in  full  of  the  Mosely  debt  and  detdared  that, 
if  it  was  not  paid  the  next  day,  he  would 
advertise  the  property  for  sale  and  sell  the 
same  to  pay  the  debt,  under  the  power 
granted  to  htm  in  the  deed  of  tru9t  The 
agreem«it  ot  waiver  and  extension  wbicta 
deprived  John  Ward  of  the  right  to  donand 
immediate  payment  of  the  debt  aivears  to 
have  rested  in  parol,  and,  while  it  Is  not 
q>eciflcally  alleged  that  he  denied  malditt 
tlie  same,  the  ^ect  of  the  allegati<»8  is  to 
show  that  be  rq^udiated  the  same  and  in 
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breadi  of  his  fiduciary  obligation  as  trustee 
in  the  deed  of  trust  aworted  that  he  bad  a 
ri^t  to  advertise  and  sell  tlie  i»oper^,  and 
that  be  would  do  so  if  his  illegal  demand 
was  not  compiled  witii,  and  that  the  Scar- 
boroughs  believed  him,  and  believed  that  he 
could  and  would  sdl  the  property  at  such 
threatened  forced  sale  and  thereby  sacrifice 
their  equity  therdn. 

At  the  same  time  and  place  B.  J.  Ward  of^ 
fered  to  buy  the  property  and  thus  afford 
them  the  means  to  pay  the  debt,  as  demanded 
by  said  JcOax  Ward,  but  he  offered  a  lees 
price  than  they  were  to  receive  under  the 
ctxitroct  whldi  Gus  Ward  had  just  broken 
up.  His  offer  permttled  th^  to  reserve 
only  one-lialf  of  any  royalty  whldi  mi^t  be 
paid  under  an  oil  lease  which  was  wholly 
undeveloped  and  which  expired  in  Deceml>er, 
1919,  and  wfalch  chance  of  royalty  AppetLTeA 
to  be  of  small  value. 

The  threatened  sale  by  Jtdm  Ward,  as 
trustee  In  said  deeds  of  trust,  would  have 
conferred  upon  the  purdiasers  a  record  title 
apparently  good  as  against  the  Scarbor- 
oughs, and  such  tttle  In  the  bands  of  an  In- 
nocent purchaser  could  not  have  been  sac- 
cesafully  assailed  by  them.  Schneider  v. 
SeUers^  98  Tbk.  880^  889,  84  S.  W.  417,  421. 

Althout^  the  price  offered  was  grossly  in- 
adequfttSb  they  were  Induced  to  part  witti 
th^r  praperty  to  meet  sadi  unlawful  de- 
mand for  immediate  payment  raOier  Omn 
have  it  ncrUled  at  publte  sale.  TSbay 
financially  hdplese  and  unable  to  give  bond 
to  tlie  sale,  and  accq>ted  the  oSet  of 

plaintiff  in  error,  because  tbey  wve  com- 
pelled  to  do  so  by  tb^  situatloa  and  dr- 
cumatances. 

Tbe  allegations  show  a  willful  and  fraud- 
ulent scheme  to  reduce  defendants  In  error 
to  a  state  of  financial  helplessness  and  dis- 
tress and  to  thereby  force  them  to  part  with 
their  property  against  th^  will  for  agrees^ 
ly  Inadequate  price,  (».  in  the  altcanatlve, 
suffer  the  almo^  certain  loss  of  their  eattre 
equity  therein. 

We  think  this  case  comes  within  the  rule 
announced  by  tbe  cases  cited,  and  that  ttie 
saie  in  contemplation  of  law  was  under  du- 
ress and  involuntary. 

The  case  of  Sanborn  v.  Bush,  41  Ter.  Civ. 
App.  24,  91  S.  W.  883,  on  Which  plainUfl  In 
error  relies,  is  dlstingnlshable  from  this  case- 
in that  case  Sanborn  eonyeyeH  to  Bush  large 
properties.  Sanborn  contended  that  the 
conveyance  was  intended  as  a  mortgage,  but 
this  contration  was  not  admitted,  and  tbe 
evidence  was  conflicting.  Tbey  subsequutly 
altered  Into  a  written  agreetneDt  tbat  Boeta 
should  reccmvey  tke  iv(^rt7  on  a  comiAete 
accounting  and  full  paym«it  of  ttie  inlglnal 
indebtedness,  wltb  Interest  and  all  items  oS 
cost  and  expsise  Incident  to  tbe  manage- 
ment of  tbe  ivopert7.   On  final  eettlement 
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Bos*  required  Sanborn  to  pay  $2,900  more 
tban  he  (Sanborn)  admitted  to  be  doa 
SaDborn  testlQed  that  he  paid  said  sum  un- 
der protest,  but  that  Bu^  acc^ted  it  under 
protest  and  that  the  protest  was  mutuaL 
Sanborn  testified  that  he  adTised  with  Mr. 
Bu^'b  lawyer,  who  argued  that  It  was  bet- 
ter to  settle  cm  that  basis  than  to  let  the 
matto  go  to  court  and  incur  expense  and 
suffer  delay.  Sanborn  did  not  claim  that  he 
was  Induced  to  accede  •  to  the  donand  of 
Bush  because  of  any  fear  that  the  property 
would  be  injured  or  lost  to  him  U  he  liti- 
gated his  rights,  nor  that  he  would  have 
suffered  any  material  loss  or  Injury  by  being 
deprived  of  possession  poiding  such  litiga- 
tion. 

Ihat  caae^  as  we  view  it,  Involved  a  con- 
tentloa  apparenUy  in  good  faith  betwem 
Qie  parties  thereto  with  xefmnce  to  com- 
plicated bustness  transactions  and  a  relac- 
taat,  bat  mutual*  coiDxviKnise  of  Uielr  differ- 
enoes  to  avoid  Utigatlon.  This  la  UttH  U 
any,  more  than  Is  shown  in  evwy  case  of 
accord  and  satisfaction.  The  Court  of  Civil 
^eals  held  that  the  testimwiy  failed  to 
diow  sudt  vmlawful  and  wrongful  detention 
at  Ow  propMty  as  would  amount  In  law  to 


Plaintiff  in  error  presets  other  conten- 
tlona  subordinate  to  the  principal  issue,  all 
of  which  have  been  carefully  considered  and 
are  here  overruled,  but,  because  of  the  nec- 
essary length  of  this  oplnfam,  without  dis- 
cussion. 

We  win  now  consider  whether  the  peti- 
tion, as  a  whole,  is  sufficient  as  against  a 
g«ieral  daoaurrer  to  state  a  cause  of  actl<m 
to  impress  the  said  property  In  the  bands  of 
plaintiff  in  error  with  a  cwstructive  trust. 
The  law  applicable  to  this  case  is  thus  stated 
in  3  Pom.  Bq.  Juris.  (4th  Ed.)  {  106S: 

"In  general,  whenever  the  leral  title  to  prop- 
erty, real  or  personal,  has  been  obtained 
throngb  actnal  fraud,  miBrepresentatiobs,  con- 
cealments, or  throogh  ondne  inflaence,  duress, 
tsUng  advantage  of  one's  weakness  or  necesri- 
ties,  or  tbroogh  any  other  Blmilar  means  or  un- 
der any  other  shaOar  dzctunetances  whidi  ran* 
der  it  nnconedentious  for  the  holder  of  the  le- 
cal  title  to  retain  and  enjoy  the  beneficial  io- 
tereat,  equity  impresses  a  conatructive  trast  on 
the  property  thus  acquired  in  favor  of  the  one 
who  is  truly  and  equitably  entitled  to  the  same, 
althoagh  ha  may  never  perhaps  have  had  any 
legal  estate  tberdn,  and  a  court  of  equity  has 
Joriadiction  to  readi  the  proper^  either  in  the 
hands  of  the  original  wrmgdoer,  or  in  the  hands 
el  my  snbseqaont  holder,  nntil  a  purchaser  of 
it  is  good  faith  and  without  notice  acquires  a 
higher  right,  and  takes  the  property  relieved 
from  the  trust.  The  forma  and  varieties  of 
these  trust,  whidi  are  terms  ex  malefido  or 
ex  delicto,  are  practically  without  limit.  The 
principle  is  applied  whenever  it  is  necesaary 
fvr  the  obtainiog  of  complete  justice,  although 
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the  law  raajr  also  give  th»  remedy  of  damages 
against  the  wrmigdoer." 

TbA  above  text  mw  quoted,  approved,  and 
applied  by  the  Supreme  Court  In  the  case  at 
Schneldor  v.  SeUers,  98  Tex.  880,  84  8.  W. 
417,  421. 

We  tiilnk  tlie  law  so  declared  is  ain;dlcable 
to  this  case.  D^endants  in  error  In  th^ 
petition  oflTved  to  do  equity  by  permitting 
the  decree  to  be  rendered  theretm  to  require 
thffln  to  refund  to  plaintiff  in  error  all  sums 
psid  to  them,  as  w^  as  all  Bums  paid  by 
him  in  discharge  of  the  incumbrance  on  the 
land  as  a  condition  precedent  to  their  recov- 
ery of  the  same.  Angle  v.  Chicago,  St  P., 
M.  &  O.  K.  Co.,  15X  T7.  S.  1,  14  Sup.  Ot  240, 
88  L.  Sd.  56 ;  Schneider  v.  S^ers,  supra ;  1 
Perry  on  Trusts,  {  211., 

We  therefore  recommoid  that  the  Judg- 
ment of  the  Court  of  OMl  Appeals  be  af- 
firmed. 

OUKETON,  O.  J.  The  Judgment  recom- 
mended in  tibe  r^rt  of  the  Oommtesion  of 
A^ieals  is  ad^ted,  and  will  be  ent»ed  as 
the  Judgmoit  of  tbn  Supreme  Court 


WARD  V.  SCARBOROUGH  St  sL* 
(No.  274-3504.) 

(Commission  of  Appeals  of  Texss,  Section  A. 
Jan.  11.  1922.) 

I.  Appeal  asd  error  «=9&58,  859-^ppea|  aa« 
writ  of  error  parfons  tlis  tame  oflloa^  and  si- 
ther  briags  sp  whsis  ease. 

In  Texas  an  appeal  and  a  writ  of  error  to 
the  Court  of  Civil  Appeala  performs  the  same 
office,  and  either  brings  before  the  court  the 
whole  case  between  the  parties  for  revision  of 
all  mliags  of  the  trial  coart  properly  assipied 
therein. 


2.  Appeal  asd  error  Proessdlsf  Is  sos- 
tianatles  sf  erlglsai  aetios. 

A  proceeding  instituted  by  either  an  appeal 
or  writ  of  error  to  the  Court  of  CivH  Appeals 
is  but  a  eontinnation  of  Ihe  action  or  suit  tried 
ud  determined  in  the  eonrt  below. 

3.  Appeal  asd  error  ^747(l)^la]BtHh'  sp- 
peal  entitles  dsfesdant  ts  revlsw  wtthost  ap- 
pealing. 

Where  plaintiffs  appealed  from  a  judgment 
in  their  favor  for  insnfficient  relief,  defendant 
was  thereby  relieved  of  the  necessity  of  appeal- 
ing, and  bis  right  to  file  cross-assignments  of 
error  immediately  attached,  and  was  not  de- 
pendent upon  the  character  of  the  objections 
urged  by  plaintiffs. 

4.  Appeal  and  error  «=»IV-0«reBdanfs  writ 
of  error  taken  after  pliditHrs*  appeal  prop- 
erly dismissed. 

In  view  of  the  right  of  either  party  to  an 
appeal  under  Bev.  SL  arts.  2068-2069,  2072- 
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2074.  and  2108,  and  rales  7b,  8,  and  U  of  the 

Court  of  Civil  Appeals  (142  3.  W.  zi>,  to  pre- 
pare a  statement  of  facts  or  bills  of  exception 
or  hare  the  record  perfected  by  certiorari  or 
otherwise,  where  plaintiffs  appealed  from  a 
indgment  in  their  favor  for  insufficient  relief, 
defendant  could  have  procured  a  full  and  com- 
plete consideration  on  that  appeal  of  any  iasuea 
he  might  desire  to  raise  by  cross-asBignmeot, 
though  plaintiffs*  appeal  was  on  the  transcript 
alone,  and  his  writ  of  error  taken  over  five 
montiis  after  the  lUlng  of  ttie  appeal  was  prop- 
eriy  dfsmiaaed,  bnt,  vrvn  If  not,  the  disposition 
of  the  appeal  woidd  not  ba  deliyed  until  the 
writ  of  error  eonld  b«  heard  and  finally  de- 
termined. 

5.  Appeal  ui  arror  •b»595— Dalaaiaat  anti- 
tlad  to  taka  oat  oanplata  traaioript  where 
pUiatiffs'  traaMript  filad  Iwrora  axplntioa 
of  tina. 

Where  plaintiffs  filed  their  transcript  on 
appeal  without  any  statement  of  facts  30  days 
before  the  expiration  of  the  time  for  filing  It, 
defendant,  deeiring  to  assign  cross-errors, 
could  have  taken  out  a  complete  transcript  and 
filed  it  with  his  sutement  of  facte  at  any  time 
within  90  days  after  the  mpaal.waa  perfectad, 
under  Bev.  St  art  2106.  and  wles  3  and  4  at 
the  Court  of  Civil  Appeals  (142  S.  W.  viu). 

6.  Appeal  and  error  «S3659(I)— Defeadaat  ea- 
titlsd  to  perfaot  record  by  oertlorari  te  sup- 
port orosa-asslganaat  ef  arrera. 

Under  rules  7b,  8,  and  11  of  the  Court  of 
Civil  Appeals  (142  8.  W.  xi),  where  plaintiffs 
took  out  only  a  transcript  of  the  record,  de- 
fendant, desiring  to  assign  croas-errora,  could 
within  80  di^s  i^ter  the  filing  of  the  record  or 
afterwards,  on  such  terms  as  the  court  deemed 
just  and  proper,  have  proceeded  to  perfect  the 
record  bgr  eerdonurl. 

7.  Appeal  and  error  «=:>(5— Parttee  have  aqaal 
right  to  seleot  mode  of  review  bet  priertty  el 
eleotfea  nast  prevail. 

Either  plaintiffs  or  defendant  had  a  right 
to  invoke  the  speedier  process  of  appeal  or  the 
slower  proces  of  writ  of  error  but  their  rights 
belnj  equal  priority  in  making  the  election  and 
acting  thereon  should  prevail. 

8.  Appeal  and  error  «=s»l082(i)  — Connfastoa 
of  Appeals  oaa  review  oely  dlsnlseal  ef  writ 
of  error. 

On  writ  of  error  from  the  Supreme  Court 
to  the  Court  of  CSvil  Appeals  to  review  its 
judgment  dismissing  a  writ  of  error  the  only  is- 
sues before  the  Commission  of  Appeals  are 
those  involved  in  the  action  of  the  Court  of 
Civil  Appeals  in  dismissing  the  writ  and  even 
if  it  erred  the  Commlseion  of  Appeals  can  only 
recommend  that  the  judgment  be  reveraed  and 
the  cause  remanded  and  cannot  determine  the 
issues  raised  In  the  Court  of  Oirfl  Appeals. 

Error  to  Court  of  Civil  Appeals  of  Sec<md 
Si^rone  Judicial  District 

Suit  tj  Mrs.  WUUe  ScuImmwi^  and  oth- 
ers against  H.  J.  Ward.  Judgment  for  plain- 
tiffs and  detendant'a  writ  of  error  was  dls- 
mlBsed  by  tbe  Court  of  CivU  Appeals  023  S. 
W.  1107)t  and  he  brings  error.  Affirmed. 


(Tex. 

See^  also  (dr.  App.)  219  S.  W.  QOB;  (Gtv. 
App.)  220  S.  W.  274  ;  236  &  W.  434. 

Conner  ft  HCRa^  of  Baatland,  for  plaintiff 

in  error. 

X  R.  Stabblefleld,  of  EasUand,  and  F.  G. 
Morris  and  Geo.  E.  Wallace  botti  of  El  Paso, 
tcBt  defendants  In  error. 

GALLAGHER,  J.  I>efendA]it8  In  error, 
Mrs.  Willie  Scartwrou^  and  her  voaa,  Jesae, 
Chunk,  and  MoUete  Searborongb,  brought 
suit  in  the  district  court  of  Eastland  comity 
against  E.  J.  Ward,  plalntUT  In  errtw,  and 
against  his  fitlSier,  John  Ward,  and  Us  broth- 
er, Gns  Ward,  for  tbe  recovery  ctf  acres 
ot  land  situated  iu  said  county,  irhiA  they 
allege  th^  bad  conveyed  to  B.  3.  Ward  on- 
der  circumstancee  claimed  by  them  to  create 
a  constmctlve  tmet  therein  In  their  fftvor, 
or,  In  tbe  altematlTe,  for  the  recovery  of 
damages  In  tbe  ram  of  fl01,260. 

The  Wards  filed  an  answer  oonsfstlnff  of  a 
goiwal  demurrer,  apedal  enxptions,  general 
denial,  speelnl  denials,  tbe  statnta  of  limita- 
tion fit  two  years,  and  IsidieB.  All  of  said 
exceptions,  both  general  and  special,  were 
overruled.  There  was  a  trial  Jury,  and 
at  ttie  dostt  at  the  trial  the  Sariwnnighs 
dlamtsaad  their  salt  against  John  and  0ns 
Ward,  and  elected  to  rely  upon  their  claim 
Hmt  the  land  aned  for  was  ImprGasefl  with  a 
orautmctive  trust  In  their  favor  In  tbe  bands 
Of  B.  J.  Wftid. 

The  case  was  submitted  to  tbe  jury  on  spe- 
cial Isanes  which  wwe  answered  in  accord- 
ance with  the  coDtentioa  of  tbe  Bcarborooghs 
as  to  tbe  drcnmstanoes  nndtt  whidt  the;' 
conveyed  the  land  to  E.  J.  Ward. 

Upon  sncb  verdict  tbe  court  entered  a 
judgment  dated  April  21,  101%  declaring 
that  B.  J.  Ward  held  tbe  legal  tttle  In  trust 
for  tbe  Scarborougbs  (except  as  to  a  half  in- 
terest In  prospective  n^altles  under  an  unde- 
veloped oU  lease  e^qdring  in  December,  1919t. 
and  that  the  Scarborougbs  recover  of  said 
Ward  tlUe  to  and  poesesslMi  of  said  land 
subject  to  snCh  Interest  in  sadi  v^oepetid^ 
n^ltlea,  but  providing  tiiat  no  writ  of  pos- 
session shmld  Issue  until  all  mon^  paid  by 
Ward  to  Scarboronghs  therefor  and  all 
mtmeys  paid  by  Ward  in  discharge  at  in- 
cumbrances on  sndi  land  should  be  refunded 
to  him,  and  that,  unless  such  moneys  should 
be  refunded  wittiln  80  days  fn»n  the  time 
said  judgment  should  become  final,  the  judg- 
ment in  their  favor  should  cease  to  be  of 
any  force  or  effect. 

The  jury  having  found  that  ttw  reason- 
able market  value  of  said  land  at  ^  date 
ct  QkB  conveyance  to  Ward,  wcdoalve  of  the 
royalty  interest  adjudged  to  him,  was  $8  per 
acr^  tbe  judgment  furtlter  provided  that  he 
should  have  a  rl^t  to  satisfy  Oie  recomy  of 
said  Scarboroo^  against  hbn  by  paying  to 
them  tbe  ram  of  $8,520^  b^ng  the  difference 
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between  tbe  bjud  he  Mtnally  paid  than  ft>r 
the  land  and  the  value  ot  the  same  at  $8  per 
acre,  said  sum  to  bear  Interest  from  date  of 
said  pnrctiase  at  1^1  rate,  it  was  also  iwo- 
Tlded  tbat  sach  payment  should  be  made 
within  90  days  from  the  date  when  such 
Judgment  should  becwne  final. 

The  Scarborou^hs  excepted  to  such  judg- 
meat  and  gare  notice  of  appeal  at  the  time 
It  was  rendered.  E.  J.  Ward  filed  a  motion 
for  new  trial,  whloh  was  overmled  on  tbe 
ITth  day  of  May,  1919,  at  which  time  he  also 
gave  notice  of  appeal.  The  order  of  the 
court  oTermling  the  motion  for  new  trial 
provided  that  all  parties  to  the  case  be  al- 
lowed 90  days  after  adjonmment  of  the 
court  in  which  to  prepare,  present,  and  have 
aiqiroved  and  filed  a  EAatement  of  facts  and 
bins  of  exception.  The  court  adjounwd  for 
the  term  on  May  17.  1919. 

The  ScarboroDgha  filed  an  appeal  bond  on 
the  22d  day  of  May.  1919.  They  complained 
In  their  appeal  of  tbat  part  of  the  Judgment 
n-hlch  permitted  Ward  to  retain  the  land  up- 
oa  the  payment  to  them  of  18.520  and  lnter> 
est.  The  Issaea  so  raised  did  not  require  the 
aid  of  a  statemait  of  facts  to  enable  the 
conrt  to  pass  upon  tbe  same,  and  they  there- 
fore took  out  a  transcript  of  the  record  only. 
They  filed  such  transcript  in  .the  Court  of 
Civil  Appeals  in  the  Sec<»id  Supreme  Judi- 
cial District  at  Fort  Worth  aa  the  18th  day 
of  July,  1919.  and  the  case  was  daSj  entered 
OQ  OiB  docket  of  that  court 

^nie  Supreme  Oourt,  under  its  statutory  au- 
thority to  equalize  the  dot^ets  of  the  Oourts 
of  Civil  Ajjpeala.  ord«ed  this  appeal  trans- 
ferred to  the  Court  of  Civil  Appeals  for  the 
f^hth  SupreMe  Judicial  District  at  EI  Paso, 
and  on  December  12, 1919,  the  Court  of  Civil 
Appeals  for  said  Second  District  made  its 
order  so  transferring  said  api>eaL 

On  tbe  21st  day  of  January.  1920,  the  Oourt 
of  Civil  Appeals  for  said  B^^th  District  set 
said  case  for  submlssicm  on  the  12th  day  of 
Pebmary,  1920.  After  it  was  so  set  for  sub- 
mission. E.  J.  Ward,  appellee  therein,  filed  ft 
brief  in  said  cause  in  said  oourt  in  which  he 
complained  by  appn^ulate  cross-assignments 
of  entae  ot  the  actim  ot  the  trial  court  in 
overruling  his  general  and  special  excep- 
tions. 

The  case  was  submitted  to  said  court  oa 
said  12th  day  of  February,  1020,  and  there- 
after, on  the  11th  day  of  Mardti,  1920,  said 
court  overruled  said  Ward's  cross-assign- 
ments of  error,  sustained  tbe  assignments 
of  error  presented  by  the  Scarboroughs.  ap- 
pellants therein,  reformed  the  Judgment  as 
prayed  1^  th^,  and,  .as  so  reformed,  affirmed 
it    (Civ.  App.)  220  S.  W.  2T4. 

Ward,  appellee  therein,  filed  a  motion  for 
rtiwarlng,  which  was  overruled  on  April  1, 
1920,  and  he  thereupcm  applied  for  a  writ  of 
enoT.  Tbe  Supreme  Court  granted  his  ap- 
Irilcatiui  and  transferred  the  case  to  thia 
Kctloa  4tf  the  Commission  of  Appoals  for 


conaidOTation.  It  was  submitted  oa  oral  and 
written  argumrats  and  briefs  tor  both  par- 
tiea.  After  full  considaatiw  we  were  of  the 
opinion  that  none  of  the  spedflcatlMa  ot  er- 
ror presented  In  the  application  were  -well 
taken,  and  reccmunoided  that  the  Judgment 
of  the  Conrt  of  Civil  Appeals  be  affirmed. 

Ward  did  not  file  either  bills  of  exception 
or  statement  of  facts  during  the  time  allowed 
by  the  order  of  court  hereinbefore  set  out, 
but  on  August  14.  1919,  filed  an  application 
for  an  extension  of  time  in  which  to  file  the 
same,  which  application  was  granted  by  the 
trial  court,  and  order  entered  extending  the 
time  to  and  including  September  14.  1919. 
He  filed  bUls  of  exception  and  statement  of 
facts  on  the  13th  day  of  September,  1910. 

On  November  7. 1910.  Ward  filed  a  petltioa 
for  vn-lt  of  error  to  the  Court  of  Civil  Ap- 
peals for  the  Second  District  at  Fort  Worth, 
to  which  court  the  same  was  pr(^)erly  re- 
turnable, and  on  November  17, 1919^  filed  as- 
slgnm^ts  ot  error,  and  hla  briefs  in  this 
case  are  based  thereon.  . 

On  January  29. 1920,  after  the  appeal  case 
at  £1  Paso  was  set  for  sotmilssitm,  he  filed 
the  transcript  In  his  writ  of  error  case  in 
the  Court  at  E\>rt  Worth,  and  on  the  19th  day 
of  March.  1920,  after  the  Court  of  Civil  Ap- 
peals at  Bl  Paso  had  reformed  and  affirmed 
the  Judgment  of  the  trial  court,  Ward  filed 
bis  brief  as  plaintiff  In  error  in  the  Oourt  of 
Civil  Ai^eals  at  Fort  Worth.  Tbe  first  seven 
assignments  of  error  coutained  therrin  are 
the  same  as  the  seven  ta-oss-asslguments  of 
error  filed  by  him  in  tiie  appeal  case  In  the 
Court  at  £3.  Paso.  The  remaining  fourteen 
assignments  In  said  brief  require  the  aid  of 
a  statement  of  tacts  to  enable  the  court  to 
consider  them,  one  assignment  complaining 
of  the  refusal  of  his  request  for  a  per«nptory 
charge,  two  complaining  of  the  action  of  the 
court  in  rendering  Judgment  for  the  Scar- 
boroughs  under  the  evidence  adduced,  four 
complaining  of  the  overruling  of  objections 
made  by  him  to  the  court's  charge,  and  the 
remaining  seven  complaining  of  the  rulings 
of  tbe  Court  In  admitting  evidence  at  the 
trial  over  his  objection. 

The  ScarbCH-oughs  on  February  9,  1920, 
within  11  days  after  the  filing  of  the  tran- 
script on  the  writ  of  err<H-  at  Fort  Worth, 
filed  in  said  court  the  following  motions:  (a) 
To  dismiss  the  writ  of  error ;  (b)  to  strike 
out  assignments  of  error;  (c)  to  strike  out 
bills  of  exceptions;  (d)  to  strike  out  state- 
ment of  facts.  None  of  these  motions  appear 
to  have  been  acted  on  except  the  motion  to 
dismiss. 

On  the  15th  day  of  May,  1^.  after  mo- 
tion for  rehearing  in  the  appeal  case  at  EI 
Paso  tmd  been  overruled,  but  before  the  time 
allowed  by  law  for  an  appticati(»i  to  the 
Supr^ne  Court  for  writ  of  error  had  expired, 
the  Coiu-t  ot  Civil  Appeals  at  Fort  Worth 
granted  said  motim  and  dismissed  the  writ 
of  «rror.  223  8.  W.  1U>7.  Plalntifl  la  error. 
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Ward,  applied  for  writ  of  error  from  mdi 
Judgment  of  dismissal,  and  the  same  was 
granted  by  the  Snpreme  Court  and  referred 
to  tibia  MCtlon  of  the  CommlaBton  of  -Appeals 
for  consideration.  Shis  case  was  sabmltted 
In  tbls  court  at  tbe  same  time  and  under  tiie 
same  dreams tances  as  die  aroeal  case  above 
referred  to. 

PlalntUE  in  exror  by  apprcqntlate  aoilgn- 
menta  ccaoplains  of  the  action  ot  the  Ooort 
of  OItU  A^eelB  ]n  dlmnliwlng  his  writ  of  er^ 
ror.  The  sabstaace  of  the  i>ropoelti<mB  of 
law  assrated  hj  bis  seraral  asalgnmenta  of 
«Tor  18  that  he  bad  a  ij^t  nndor  tbe  Gonati- 
tntlon  and  laws  of  this  state  to  an  appeal  by 
writ  of  error,  and  that  he  conld  not  be  de- 
prived of  that  right  any  actltm  taken  by 
the  opposing  parties,  and  parttciOarly  so  in 
this  Instance,  becanse  the  transcript  on  ap- 
peal which  was  transferred  to  the  Court  of 
Civil  Aiqowls  at  El  Paso  did  not  cmtaln  his 
bills  of  exoeptlan,  and  was  not  accompanied 
by  a  atatemait  tk  fftcta,  and  that  by  reaatm 
thereof  the  Court  of  Civil  Appeals  at  M  Paso 
acquired  jurisdiction  of  <nily  a  part  of  the 
case,  and  tbat  tin  Ooort  of  Oivil  Appeals  at 
Fort  WOTth  wBB  Tested  by  his  writ  at  error 
proceeding  with  jnrlsdlctltm  to  hear  and  de- 
termine  the  remainder  of  the  case  based  on 
his  sBslgnmentB  of  error,  the  conslderatloa 
oC  wUdtL  reanlred  that  his  bills  of  «coeptl<Ki 
and  statement  <tf  facts  be  befbre  the  court 

[1, 2]  In  tills  state  an  appeal  and  a  writ  of 
aror  to  the  Court  of  CItU  \^peals  [)erf(ffm 
the  same  ofliee,  and  either  brings  before  the 
appellate  court  the  ^ole  case  between  the 
parties  tiiereto  for  revlslai  of  all  rulings  of 
the  trial  court  properly  assigned  therein. 
The  proceeding  instituted  by  ^ther  method 
is  but  a  cmtlnuatlon  of  the  acti«i  «r  suit 
tried  and  determined  In  the  court  btlow. 
Texas  Tmnh  Ballway  Co.  t.  JacksiHi  Bros., 
8S  Tex.  60S.  607,  60S,  22  B.  W.  1080;  Woeltz 
T.  Woeltz,  08  Tex.  648,  553,  57  S.  W.  86; 
Harris  t.  Slnmtang  (Civ.  App.)  29  8.  W.  668, 
660  (writ  r^sed). 

[3]  When  the  Scarhoroughs  perfected  th^r 
appeal  from  the  Judgment  complained  of  In 
this  proceeding,  the  right  of  Ward  as  appel- 
lee therein  to  file  cross-assignments  of  error 
immediately  attached.  Su<^  right  was  not 
depend«it  upon  the  character  of  objections 
urged  by  the  Scarbo roughs.  The  taking  of 
the  appeal  by  them  relieved  him  of  the  neces- 
sity of  taking  like  action  and  brought  the 
judgment  before  the  aH>ellate  court  for  revl- 
sl<m  of  the  complaints  of  both,  and  either 
had  a  right  to  point  out  the  errora  In  it  prej- 
udicial to  him  or  them.  Woeltz  v.  Woelts,  93 
Tex.  548,  553,  67  8.  W.  36;  Duren  v.  H.  & 
T.  C.  Ry.  Co.,  86  Tei.  287,  291,  24  S.  W.  258; 
Cain  V.  Bonner,  108  Tex.  399,  408,  194  S.  W. 
1098.  8  A.  li.  B.  874;  St  L.,  A.  &  T.  By.  Co. 
v.  Prather.  75  Tex.  53.  56,  12  S.  W.  969, 

[4]  Ward,  as  a^Kllee,  also  had  the  right 
to  perfect  tbe  record  and  make  It  show  the 
facta  essential  to  a  full  and  complete  oonsld- 


eratiOD  of  any  iasoee  he  ml|^  desire  to  raise 

by  croBB-as^gnment  He  had  e^oal  ri^t 
widi  Qie  Bcarbonmgha  to  prq)are  and  have 
approved  and  filed  a  statsmoit  ct  facta.  B. 
S.  arts.  2068b  2069, 2072-2074.  He  bad  equal 
right  wldi  the  ScazboTonghs  to  pr^are^  pre- 
sent, and  have  approved  and  filed  btUs  of 
exception.  B.  8.  arta.  206S  to  2067,'lndv- 
sive^  and  2078. 

[S]  Wud.  was  not  deprived  of  any  ligtit  by 
the  foct  that  the  Scazbonm^s  filed  their 
transcript  on  appeal  90  days  before  the  ett- 
plration  ot  the  time  fi>r  filing  the  same.  He 
conld  have  taken  oat  a  comtOete  transalpt 
and  filed  the  same  wiOi  his  statement  of 
facts  at  any  time  within  90  days  after  such 
appeal  bad  been  pofeoted.  Rules  8  and  4 
at  the  Court  of  GlvU  Appeals  a42  8.  W.  viU) ; 
Bevised  Btatntes,  art  2106;  'Cassln  t.  Za- 
valla  County,  71  Teiz.  208,  9  8.  W.  KXt. 

[I]  If  be  had  elected  to  perfect  Uie  xeoord 
filed  by  tbe  BcarbcwaugbB  Instead  of  filing  a 
nnnplete  record  himself,  be  could,  wttliln  30 
days  after  tbe  time  of  filing  the  reeoid  by 
the  ScarbOToughs,  or  afterwards  on  soch 
terms  as  the  Court  of  Civii  AK>eals  deoned 
just  and  ^nper,  have  proceeded  by  certiorari 
to  so  perfect  tbe  same.  Bulea  Tb,  8,  and  11, 
Court  of  Civil  Appeals  a42  S.  W.  xt);  Pat- 
ricfe  T.  Fierce.  107  ^Tex.  620,  188  8.  W.  441: 
Wells  T.  Dridtell,  lOS  Tex.  77.  82, 14B  8.  W. 
888.  and  authorities  then  dted. 

We  think  It  Is  clear  from  the  authwltles 
dted  that  Ward  could  have  had  hla  conten- 
ttons  of  tect  as  w^  as  of  law  reviewed  In 
tbe  appeal  taken  by  the  8carb<n<ougik8. 

The  ScarbOTOugbs  were  vrltbln  tiielr  statu- 
tory rights  in  basing  their  amieal  on  tfie 
transcript  alonow  B.  8.  art  1901.  A  hearing 
In  tiie  Court  of  Ctvil  Appeals  aa  error  In 
law,  dther  assigned  or  apparmt  on  tbe  face 
of  the  record,  is  one  of  the  alternative  modes 
of  trial  in  that  court  as  prescribed  b7  article 
1607  of  the  statutes. 

[7]  Tbe  ri^t  of  the  Scarborough  and 
Ward,  reQ>ectlvely,  to  select  tbe  iH>oceedlng 
by  which  the  case  should  be  carried  to  tbe 
Court  of  Civil  Appeals  for  review  was  equal. 
Blther  had  a  right  to  Invoke  the  speedier 
process  of  ai^)eal,  and.  when  so  InvcAed,  the 
other  had  no  right  to  complain.  Either  had 
the  right,  the  other  remaining  inactive,  to 
adopt  the  slower  process  by  writ  of  error. 
Their  rights  being  equal,  priority  in  making 
tbe  ele<^on  and  acting  therem  sbooid  pre* 
valL 

The  case  of  Harris  v.  Slmmang  (Civ.  App.> 
29  S.  W.  668,  Involved  a  writ  of  error  duly 
prosecuted  by  the  minor  children  of  C.  W. 
Harris  and  wife  to  review  a  Judgm^t  of  the 
court  below,  rendered  in  a  suit  in  which 
Sbnmang  was  plaintiff  and  Harris  and  wife 
and  their  minor  diildren  were  d^endants. 
Slmmang  alleged  tbat  he^urdiased  the  land 
Invcrived  In  the  suit  from  Harris  and  wife, 
and  tbat  they  teiudulottly  represented  tbat 
they  bad  a  good  title  thereto*  and  that  he 


Digitized  by  Google 


Tex^ 


WARD  T.  SCAHBOROUGH 
(SM  S.W.> 


446 


relied  on  rach  representatlona  In  tbe  pur- 
chase of  tbe  laud.  He  further  alleged  that 
mch  repreBeutatlons  were  false,  and  that 
said  Harris  and  wife  owned  only  a  .  life  es- 
tate In  the  land ;  the  remainder  In  fee  being 
In  said  minor  diUdren.  He  prayed  tor  a  re- 
•dBslon  at  tbe  trade  and  a  return  of  tbe 
consideration,  or,  In  the  altematlTe,  tm  a 
decree  dlresting  the  title  to  said  land  oat  of 
alt  tbe  defendants  and  vesting  the  same  In 
blm.  Harris  and  wife  doiled  Oie  fraud  al- 
leged, and  claimed  that  the  fee-simple  title 
was  In  them  at  ttke  time  they  conveyed  tbe 
land  to  Slmmang.  The  minors  also  claimed 
the  land  as  theirs.  On  the  trial  Slmmans 
was  denied  rescission  on  the  ground  that 
Harris  and  vlte  bad  a  fee-simple  title  to  the 
laud  at  tbe  time  they  conveyed  the  same  to 
him,  and  the  Judgment  so  detiared,  and 
awarded  costs  against  blm  In  favor  of  all 
the  defendants.  The  minor  children  and 
Slmmang  both  gave  notice  of  appeal.  Slm- 
mang alone  appealed,  making  Harris  and 
wife  and  their  said  minor  diUdreu  payees  In 
his  appeal  bond.  The  case  was  affirmed  on 
appeaL   (Olr.  App.)  27  S.  W.  786. 

No  brief  was  filed  for  the  minors  oa  this 
appeal,  and  they  made  no  effort  to  have  the 
Judgment  revised  therein. 

It  was  held  by  the  court  that  tbe  affirm- 
ance of  the  case  upcm  appeal  was  binding  on 
the  plaintlftB  in  error,  and  their  writ  was 
dismissed.  The  records  of  the  Supreme 
Court  show  that  writ  ot  error  was  applied 
for  by  tbe  Harris  minors  and  refused.  We 
quote  from  the  opinion  in  that  case  as  fol- 
lows: 

"Simmang  bought  the  land  from  Charles  W. 
Harris  and  wife  and  it  moat  be  presumed, 
bought  it  in  good  faith,  and  desired  to  have 
the  matter  of  title  settled,  so  as  to  vest  It  in 
his  vendors;  and,  in  doing  so,  be  had  made 
those  who  might  set  up  a  claim  to  the  land  par- 
ties, their  daim  being  adverse  to  bis  title  in 
tbe  land.  AppeUants  having  been  necessary 
parties  to  the  former  vpol*  and  having  been 
broDght  to  this  conrt  on  that  appeal,  the  op- 
portunity was  given  to  present  their  cross-as- 
rignments,  and  have  their  rights,  if  any,  adjudi- 
cated;  and  they  have  bad  their  day  in  court, 
and  cannot  now  sue  out  a  wilt  of  error  and 
have  the  case  reopened.  It  was  never  intended 
by  the  law  that  an  appellee  could  lie  quiescent 
while  his  rights  and  tixose  of  others  were  being 
adjudicated  by  an  apellate  conrt,  and,  otter  a 
decision  that  is  not  agreeable  to  him,  sne  out  a 
writ  of  error,  and  present  the  same  case  lor 
readjudioation.  It  Is  the  policy  of  the  law  to 
discourage  and  prevent  vexstious  and  trouble- 
some litigation,  and  to  dfscoantenance  any  at- 
tempt to  have  successive  appeals  brought  np 
on  the  same  record  from  the  same  Jedgmoit. 
Hardee  v.  Wilson,  14»  U.  S.  17&.  13  Sup.  Ot 
3»;  Ini^ehart  v.  Stansbury,  151  U.  S.  68,  14 
Sup.  Ct  237;  Davis  v.  Trust  Co.,  152  U.  S. 
690,  14  Sup.  Gt  6^.  That  the  parties  are  an 
agreed  to  It,  and  there  is  no  motion  on  file 
to  dIsmUn,  does  not  preclude  the  court  from 
self-protection.  The  writ  of  error  will  be  dlt- 
missed.** 


In  tbe  case  of  W^delohr  v.  Grayson -Oonn- 
ty  National  Bank,  102  Tex.  20,  23, 108  S.  W. 
1154,  1155,  the  Supreme  Court  affiled  the 
same  mle,  and  In  the  course  of  the  opinion 
said: 

"It  surely  needs  no  argument  or  dtaticai  of 
authority  to  sustala  tbe  proposition  that  the 
writ  of  error  cannot  be  prosecuted  by  or  for 
Mrs.  Wandetobr  to  reverse  the  jud^ent  of 
the  district  conrt  after  that  Judgment  has  been 
affirmed  against  her  on  appeal.  As  to  C.  B. 
Wandelohr,  the  Judgment  ot  affirmance  on  cer- 
tificate against  him,  as  well  as  against  Waplea 
and  Onnter,  was  reversed  by  this  court,  as  ap- 
pears from  its  Judgment,  but  not  from  the 
opinion  referred  to,  and  the  judgment  affirming 
that  of  the  district  court  was  restricted  to  Mrs. 
Wandelohr.  This  waa  upon  the  ground  that 
C.  B.  Wandelohr,  Waples,  and  Ounter  had  not 
themselves  so  perfected  an  appeal  as  to  make 
them  liable  to  have  tbe  Judgment  against  tiiem 
affirmed  on  certificate;  that  proceeding  being 
available  only  against  appeUuits. 

Judgment  of  affirmance  against  Mrs. 
Wandelohr  therefore  does  not  operate  as  an  ab- 
Bohite  bar  to  a  writ  of  error  against  any  one 
but  her,  but  it  does  predude  farther  inquiry  as 
to  her  rights  and  as  to  the  rulings  of  tine  trial 
court  affecting  them,  whether  such  inijairy  is 
invoked  by  her  or  by  others  sttempting  to  as- 
sert ber  claims.** 

FlalntUt  in  error,  Ward,  cootoids  that.  In- 
aamnch  as  tbe  appeal  case  baa  not  yet  been 
acta  ally  affirmed.  It  should  be  held  in  abey- 
ance and  final  action  thereon  deferred  ontll 
this  case  to  review  the  same  Judgment  on 
writ  of  emv  oaa  be  hsard  and  finally  deter- 
mined. 

To  BO  bold  would  be  In  effect  to  deny  the 
Scarborou^iB  the  rl^t  to  a^ieal  fnun  such 
Judgment  and  to  dlligmtly  prosecute  sodi 
appeal  to  effect,  and  would  be  In  effect  to  re- 
quire them  to  permit  Ward  to  arbitrarily 
have  tbe  cue  held  and  finally  decided  only 
on  bearing  of  his  writ  of  errOT,  which  was 
filed  in  tbe  Court  of  Civil  Appeals  5  mwtbs 
and  11  days  after  the  filing  of  the  appeal.  We 
cannot  agree  that  such  holding  would  be  with- 
in either  the  letter  or  s^rit  of  the  law  re- 
garding appeals  and  writs  of  error.  It  Is 
tme  tbe  Supreme  Court  has  been  Indulgrat  In 
permitting  successive  appeals  and  writs  of 
error  by  the  same  parties  to  review  tbe  same 
Judgment,  so  long  as  they  were  taken  or 
sued  out  within  the  time  allowed  by  law. 
Insurance  Co.  v.  Clancey,  01  Tex.  467,  44  S. 
W.  482.  But  in  each  such  case  tbe  court  held 
that,,  though  the  former  proceedings,  whether 
by  appeal  or  writ  of  error,  had  been  dis- 
missed or  abandoned,  the  rl^ts  of  tbe  oppo' 
Bite  party  were  not  defeated  by  such  subse- 
quent procedure,  and  that  suc^  opposite  par- 
ty was  entitled  to  an  affirmance  on  certifi- 
cate when  tbe  transoipt  oa  appeal,  or  on 
writ  of  error,  was  not  filed  within  tbe  time 
allowed  by  law,  though  a  subsequent  writ  of 
error  was  then  pending  before  the  court  In- 
surance Go.  V.  <^ancey,  aqpra;  Perex  r.  Oar- 
sa,  63  Tex.  STL 
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[t]  Plaintiff  In  error  further  contends 
that.  Inasmuch  aa  both  these  cases  on  writ 
of  error  were  submitted  to  this  court  at  the 
same  time,  this  court  should,  In  any  erent, 
give  both  cases  a  simultaneous'  and  concur- 
rent hearing,  and  that  the  judgment  recom- 
mended In  the  appeal  case  should  be  cootrc^- 
led  In  whole  or  In  part  b7  the  judgment  rec- 
ommended in  this  case.  It  Is  sufflcleat  to  say 
that  the  cases  are  not  now,  and  have  In  our 
opinion  never  been,  In  conditlcMi  tot  simul- 
taneous or  concurrent  hearing.  The  apx>eal 
case,  in  our  opinion,  is  ready  for  affirmance, 
and  we  hare  recommended  that  judgment  to 
that  effect  be  now  entered  by  the  Supreme 
Court  The  only  issues  before  this  court  in 
this  case  are  those  inrolved  In  the  action  of 
the  Court  of  Civil  Appeals  at  Port  Worth  in 
dismissing  the  writ  of  error.  We  do  not 
think  the  court  erred  in  doing  so,  but,  if  wo 
did,  the  limit  of  our  jurisdiction  would' be  to 
recommend  that  the  judgment  of  dismissal 
be  revised,  and  th.e  cause  remanded  to  said 
Court  for  a  hearing  on  Its  merits.  If  we  did 
so,  m<Miths  would  necessarily  elapse  before  a 
final  judgment  could  be  rendered  In  this 
case;  meanwhile  the  appeal  case  would  be 
unreasonably  delayM,  and  would,  in  effect, 
be  made  subordinate  to  this  writ  of  error 
proceeding  and  Its  final  disposition  deter- 
mined thereby. 

We  think  the  case  Is  analogous  to  the  case 
of  Campbell^  Rec^Ter,  t.  Wl^ns,  Tax  Col- 
lector, 85  Tex.  451,  455,  22  S.  W.  6.  6.  In  the 
hearing  of  that  case  In  the  Court  of  Civil  Ap- 
peals, 2  Tex.  Civ.  App.  1,  20  S.  W.  730,  one 
of  the  judges  dissented  on  one  of  the  Issues 
decided,  and  such  issue  was  at  the  instance 
of  Campbell,  plaintiff  in  error,  carried  to  the 
Supreme  Court  by  certificat«  of  dissent,  and 
was  there  decided  against  him.  85  Tex.  424, 
21  S.  W.  599.  He  then,  within  the  time  al- 
lowed by  law,  applied  for  a  writ  of  error  on 
tbe  whole  case,  which  application  was  de- 
nied in  a  written  oplni<Mi  by  Chief  Justice 
Stayton,  from  which  we  quote  the  followlttg, 
which  we  think  is  applicable  in  principle  to 
this  case,  to  wit: 

"The  laws  look  to  the  speedj  termination  of 
litigation,  and  do  not  permit  delay  that  would 
necessarily  resnit  it  from  a  judgment  final  in 
character,  two  or  more  effectiTe  appellate  pro- 
ceedinga,  the  one  following  the  dedate  invoked 
in  tbe  other,  mlKbt  be  used  for  the  purpose  of 
revisiiig  errors  that  conld  ban  been  readied  ^u 
a  single  remedy." 

We  recommend  that  tbe  judgment  of  Uie 
Court  of  Civil  Appeals  dismissing  tbe  writ 
ot  error  be  affirmed. 

GURETON,  C.  J.  The  judgment  recom- 
mended in  the  report  of  the  Commission  ot 
Appeals  Is  adopted,  and  will  be  ^tered  aa 
the  Judgment  of  the  Supreme  Court 


STATES  OIL  CORPORATION  at  al.  V. 
WARD  et  al.  (N«.  2«4-353l.) 

(Commtssion  of  Appeals  of  Texas,  Seedon  A. 
Jan.  11,  U22.) 

I.  Mines  and  minerals  ^99(2)— Dee4  held  te 
rtMnra  mlnarals,  mi  not  mn  riflit  to  pms< 
.  PMt  thnrefnr. 

A  deed  resarvfaig  to  tiie  grantor  the  right 
to  entw  on  ttao  land  and  proqMct  (or  coal,  nun- 
•rals,  etc,  and  optn  op  and  operate  mines, 
quarries,  etc,  and  provi^ng  that  the  ooal*  min- 
erals, etc  should  be  the  property  of  the  gran- 
tor, and  further  providing  that  on  certain  com- 
ditions  the  vendee  might  open  or  operate  mines, 
quarries,  etc.,  but  that  the  vendor  should  be 
entitled  to  5  per  cent,  of  all  the  coal,  min- 
erals, etc.,  mined  or  obtained,  reserved  a  pres- 
ent title  to  tS»  mlnernls,  and  not  a  mere  right 
to  become  tiie  owners  thereof  by  proqiectinf 
for  and  extracting  them  from  the  landa,  tboo^ 
there  was  a  provisioB  that  a  fimorc  to  pro- 
ceed with  operations  at  any  particular  loca- 
tion should  be  considered  an  abandonment  of 
that  specific  location. 

^  MInot  and  HlRemia  ^55(8)— PIMl  af  stale 
doMani  InavplloaMo  wlmn  logal  tnm  rooonrad. 

When  a  deed  twerred  the  legal  tMe  to 
the  minerals  in  the  land  conveyed,  a  plea  of 
stale  demand  could  not  apply. 

Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Suit  by  E.  J.  Ward  and  otitiecB  against  tbe 
States  Oil  Corporation  and  otheifl.  A  Judg* 
meat  for  plabitlffs  was  affirmed  by  Oie  Court 
of  OivU  Appeals  (22S  B.  W.  250),  and  defend- 
ants bring  error.  Reversed  and  rendered. 

Scott,  Brelsford  &  Smith  and  Harry  E. 
Pratt  all  of  Eastland,  tat  idalntifb  In  error. 

J.  B.  StubbleAeld  and  Conner  *  McBae,  all 
of  Eastland,  and  J.  J.  Butte,  Geo.  B.  Wallace, 
and  F.  G.  Morris,  all  oC  El  Paso,  tor  defend- 
ants In  error. 

BANDOLPB.  J.  This  suit  was  fUed  by 
E.  J.  Ward  and  others,  who  will  herein- 
after be  called  plaintiffs,  against  States  OU 
Corporation  and  others,  who  will  be  herein- 
after referred  to  as  the  011  Company  or  de- 
fendants. The  i^ntlffB,  who  had  conflict- 
ing interests,  agreeing  to  soe  jointly  and  to 
settle  their  differences  in  other  litigation, 
sought  to  cancel  certain  reservations  In  a 
deed  from  the  Central  Texas  Mining,  Man- 
ufacturing &  Uind  Company,  to  M.  B.  Owens, 
or,  in  the  altmniatlve,  that  the  reservations 
iu  said  deed  be  held  to  not  include  within 
Its  meaning  petroleum  oil,  and  for  jodgmrat 
removing  whatever  dood  was  cast  on  plain- 
tiffs' title  by  reason  of  su^  reeerratlons. 

The  case  was  submitted  to  the  district 
court  of  Eastland  county  upon  an  agreed 
statement  of  facts,  and  that  court  rendered 
jndgmrat  in  favor  of  plalntUTs,  practlcall.T 
as  prayed  for.   From  this,  judgment  apj>eal 
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was  taken  to  the  Court  of  CItU  Appeals  for 
tbe  Second  Supreme  Judicial  District,  and 
was  from  there  transferred  by  tbe  Supreme 
Court  to  tbe  Court  of  CItU  Appeals  for  the 
Elgbtb  District  That  court  affirmed  tbe 
judgment  of  tbe  district  court  (223  8.  W. 
3S0),  and,  tbe  Supreme  Court  baring  granted 
a  writ  of  error,  tbe  case  has  be«i  referred 
to  this  section  of  the  Commission  of  Appeals 
for  consideration. 

The  Mining  Company  deeded  certain  land 
in  Eastland  county  on  the  6tb  day  of  June, 
1883,  to  N.  B.  Owens,  and  tlie  deed  was  re- 
corded in  the  deed  records  of  that  county 
on  the  8tb  day  of  September,  1888.  The  con- 
Teyance  to  Owens,  regalftr  in  form  as  a  war- 
ranty deed,  bad  appended  as  a  part  thereof 
reservations,  which  reserrations  will  later  be 
set  out  Id  bo  far  as  is  necessary  for  the  de- 
rerminatlon  of  the  case. 

[1  ]  The  honorable  Court  of  Oiril  Appeals 
in  their  opinion  atQrming  the  case  hold  that 
the  question  in  the  case  is: 

"Did  the  ADnlng  Company,  by  the  fnstrument 
relied  upon  by  appellaiits  [States  Oil  Corpo- 
ration and  otberfl]  reBerve  the  title  to  tbe  min- 
erals or  simply  reaenre  tbe  right  to  prospect 
for  them  and  to  become  tbe  owners  thereof 
after  tfaey  had  been  extracted  from  tbe  lands?" 

In  arrlTii^  at  the  answer  to  the  question 
thus  propoanded  by  them  that  court  an- 
nounces tbe  following  conclusions: 

"Clearly  these  words  do  not  retain  the  title 
to  the  ninerals  In  itfaee  under  the  surface,  bat 
limply  itrescribe  tbe  stes*  by  which  they  may 
be  taken  from  tbe  ground,  and  expressly  pro- 
vide that  'the  minerals  fonnd  and  taken  from 
the  mines  and  trarings  shall  be  tbe  property 
of  said  company.'  This  expression  clearly  pre- 
cludes the  idea  tliat  the  title  to  the  minerals 
was  retained  in  the  Mining  Company  by  the 
reserving  clanees  of  tlie  instrnment  at  the  time 
of  its  execntiCHa,  and  dedarea  that  the  minerals 
DUiy  become  tiie  property  of  the  grantor  only 
sfter  they  have  been  taken  from  the  ground." 

To  sustain  Oils  position  the  Court  of  Civil 
Appeals  give  a  partial  quotation  from  the 
reservations  contained  in  the  deed.  It  occurs 
to  OS  that  the  excerpt  from  the  reservations 
so  given  by  that  court  Is  not  quite  solficiently 
full  to  clve  the  intent  and  purpose  of  that 
instrument.  In  the  first  place,  the  fee-simple 
title  to  tbe  land  and  all  "coal,  minerals,  and 
other  valuable  deposits"  was  vested  In  the 
Mining  Company.  It  delivers  to  Owens  a 
warranty  deed  to  all  of  the  property  except 
such  portions  as  is  by  the  terms  of  the  deed 
reserved  to  it.  It  has  never  parted  with  the 
title  to  the  minerals  and  "other  valuable 
deposits,"  unless  it  does  so  in  the  very  deed 
it  makes  to  Owens.  This  being  true,  what 
property  or  pr<^erty  rights  did  it  reserve? 
This  deed,  after  apt  words  of  conveyance, 
description,  and  warranty,  recites: 

"But  it  is  expressly  agreed  and  stipulated 
that  this  deed  is  made  s«bjeet  to  tbe  f<dlowing 
lights  of  the  ssid  Mining  Company,  each  and 


all  of  which  rights  are  hereby  reierved  and  are 
not  to  pass  by  this  deed.  I.  Tbe  Central  Tex-  . 
«•  Mbdng,  Mannfaetming  &  Land  Company 
reserves  the  right  at  aU  times  hereafter  to  en- 
ter upon  the  land  hereby  conveyed  and  prospect 
for  and  make  surras  at  will  on  any  part  of  it 
for  coal,  minerals,  stone,  or  any  other  valuable 
deposit,  and  to  open  up  on  said  land  and  op- 
erate with  macliinery,  appliances,  and  attach- 
ments,  which  it  may  deem  necessary,  mines, . 
borings,  and  quarries,  and  the  coal,  minerals, 
stone,  or  other  valuable  deposits  found  in  and 
taken  from  all  such  mines,  borings,  and  quar- 
ries, shall  be  the  property  of  said  Central  Tex- 
as Bfining,  Manufacturing  &  Land  Oompany,** 
etc 

Certainly,  if  there  were  no  coal,  minerals, 
stone,  or  other  valuable  deposits  on  or  in  the 
land,  then  there  would  have  been  none  to  con- 
vey. But,  if  there  were  any  of  those  sub- 
stances present  in  the  land,  and  search  for 
them  could  have  developed  that  fact,  tbe 
language  of  the  instrument  reserving  them 
from  tbe  sale  was  }uBt  as  potent  to  reserve 
the  present  title  In  the  grantor  as  if  the  con- 
veyance bad  been  made  to  him.  The  expres- 
sion "and  the  coal,  minerals,  stone,  or  other 
valuable  deposits  found  In  and  taken  from 
all  such  mines,  borings,  and  quarries  shall 
be  the  property  of  said  Central  Texas  Min- 
ing, Manufacturing  &  Land  Company,  and 
It  shall  have  the  right  to  remove  same."  Is 
clearly  a  reservation  of  present  title,  and  evi- 
dently was  not  intended  to  mean  a  mere  at- 
tempt to  prescribe  the  steps  by  which  they 
might  be  token  from  the  ground.  There  was 
nothing  stipulated  as  a  condition  precedent 
for  the  Mining  Company  to  pay  or  to  per- 
form in  order  to  vest  title  in  it,  and  for  It 
to  earn  the  title  to  the  minerals.  It  is  true 
that  there  was  a  provision  in  the  reservation 
giving  a  method  of  making  locations  and  pro- 
viding when  such  locations  were  made  that 
a  failure  to  proceed  with  ot>eratlona  for  three 
and  five  years  should  be  considered  an  aban- 
donment of  such  specific  locatloD,  but  this 
was  a  condition  subsequent,  and  aH>Ued  only 
to  locations  made,  not  to  the  reservations  as 
a  whole,  and  was  evidently  intended  only  as 
a  protection  to  the  surface  owner  against 
r^>eated  entries  without  a  continuance  of 
operations. 

In  tbe  case  of  Texas  Co.  v.  Daugherty, 
107  Tex^Ze,  176  S.  W.  717,  L.  R.  A.  1917F, 
989,  th«  supreme  Court,  construing  a  number 
of  so-called  oil  leases  with  tbe  intention  of 
determining  the  estate  of  tbe  Texas  Company 
tbNeln  for  taxation  purposes,  where  tbe 
words  "granted,  bargained,  sold,  and  convey- 
ed" were  used  to  transfer  "all  the  oil,  gas, 
ooal,  or  other  minerals  in  and  undw"  ttaa 
particular  tract,  Chief  Justice  Phillipe,  speak- 
ing for  the  court,  says: 

'It  win  be  observed  that  they  [refening  to 
the  lesses]  constitute  no  mere  demise  of  the 
premises  for  a  given  period,  as  in  the  eaae  of 
an  ordinary  leasehold.  Nor  do  tliey  amount 
simply  to  a  grant  of  the  right  to  prospect  upon 
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the  land  for  ofl  or  tBB  and  reduce  those  aab- 
BtancM  to  poMeaaion  and  ownership.  •  •  * 
Tb«  rights  of  the  grantee  are  made  subject  to 
forfeiture,  if  operatioDS  fot  the  drilling  of  a 
well  for  oil  or  gas  are  not  begun  within  one 
rear  from  the  ddlverr  of  the  instrument,  or  if 
the  payment  of  the  amount  provided  in  Ilea  of 
Bach  commencement  Is  not  made;  *  *  * 

"It  will  be  further  noted  that  no  condition  is 
'expressed  or  act  required  of  the  grantee  which 
preceded  the  vesting  of  such  estates  as  the  in- 
struments created.  Upon  penalty  of  forfeiture 
of  'the  rights  and  estates  hereby  granted,'  the 
grantee  was  required  to  begin  operations  for 
the  drilling  of  a  well  for  oil  or  gas  within  one 
year  or  pay  a  stipulated  amount  qnarterlji 
during  the  extension  period  provided;  bnt  It 
was  the  manifest  purpose  of  the  parties  that 
the  estate  created  should  constitute  a  present 
grant,  and  that  the  grantee  should  perform 
these  acts  after  taking  possession,  which  ren- 
dered them  conditions  subsequent" 

The  contention  that  Uie  title  to  the  mtn»- 
al8  was  not  reserved  by  the  language  of  the 
Inatrament,  and  that  the  minerals  may  be- 
come the  property  of  the  Mining  Company 
under  its  terms  only  after  they  have  been 
taken  from  the  ground,  cannot  be  maintained 
in  view  of  the  dedslon  In  the  last  above  quot- 
ed caB&  IB  that  caw  Obiet  Justice  Phillips 
farther  aays: 

"This  brings  us  to  the  consideration  of  the 
latter  question,  and  the  conteution  of  the  plain- 
tiff in  error  that  these  suhatances  are  inca- 
pable of  owneraUp  as  proper^  until  severed 
or  extracted  from  the  ground,  and  that  there- 
fore these  Instruments  conferred  upon  it  no 
more  than  a  mere  use  of  the  surface  of  the 
ground  and  the  right  to  take  them  from  it, 
amounting  only  to  a  privilege  belonging  to  the  j 
land  and  taxable  aa  a  part  of  it  against  the 
owner  of  the  fee,  but  vesting  it  with  the  title 
to  no  property  whatever.  It  may  be  remarked, 
we  think,  with  propriety,  that  this  position  is 
in  marked  contrast  with  the  solemn  assertion 
of  the  Instrumenta  themselves,  exhibited  in 
the  record  by  means  of  a  common  form  evl- 
dentiy  prepared  by  the  plaintiff  in  error  for 
Dse  in  its  bawness  operations,  that  they  were 
not  intended  as  'mere  franchises,*  bat  as  'con- 
veyances of  the  property  and  privileges  de- 
scribed, and  were  so  understood  by  all  parties 
thereto.*  •  *  •  Being  a  part  of  the  realty 
while  In  place,  it  would  aeem  to  logically  fol- 
low Aat,  whenever  they  are  conveyed  while 
In  that  condition  or  possessing  that  status,  a 
conveyance  of  an  Interest  In  tiie  realty  re- 
sults.** 

There  Is  anotiier  danse  contained  In  th« 
Instrument  maUnsr  the  reservations  whldi 
strengthens  the  contention  that  the  minerals 
were  at  that  time  conveyed,  and  we  copy  it 
fOT  the  purpose  of  giving  its  exact  language: 

"If  the  vendee  hereof  or  his  assigns  shall 
open  or  operate  any  mine  or  mines,  borings, 
or  quarries  on  said  land  for  coal,  stone,  min- 
erals, or  otber  valuable  depositfl* 
so  subject  to  the  reservations  ber^  made 


for  the  benefit  of  said  Mining  Company  and 
its  assigns  and  sidiject  to  the  further  condi- 
tion that  no  mine,  boring,  quarry,  or  other 
means  of  removing  valuable  deports  shall  be  , 
opened  by  the  owner  of  said  land  on  or  under 
any  land  located  ae  herein  provided  by  the 
said  company  or  Its  assigns  ior  mining  or  quar- 
rying porposea  nntH  after  the  said  locatlmi  has 
been  abandoned,  and  provided  also  that  while 
the  said  company,  Its  agents  or  its  assigns  for 
mining  or  quarrying  porposea  until  after  the 
said  location  has  been  abandoned,  and  provided 
also  that  while  the  said  company,  Its  agents 
or  its  assigns,  shall  be  actually  engaged  In  the 
work  of  prospecting  for  coal,  minenils,  stone, 
or  other  valuable  d^rasits  upon  said  land,  tihe 
owner  of  said  land  shall  not  be  pxivUeged  to 
open  and  iqierate  any  mine,  quarry,  or  otiiar 
means  of  removing  valuable  deposits  bom 
said  land  to  the  prejadice  of  the  rights  herein 
reserved  to  said  company  or  its  assigns  for 
the  period  of  ninety  days  after  the  work  of 
prospecting  has  commenced,  provided  however, 
that  the  said  company,  or  Its  assigns,  shall  be 
entitled  to  five  per  cent  of  the  coal,  stone, 
minerals,  or  other  valuable  depouts  which  the 
owner  of  the  land,  or  those  opening  or  work- 
ing aaid  mine  or  mines,  may  take  therefrom 
for  manufacture  or  sale,  and  the  said  five  per 
cent  of  the  coal,  stone,  mhierala,  or  other  prod- 
ucts so  mined  or  obtained  shall  be  delivered  to 
Its  anthorized  agent  or  to  its  assigns,  at  the 
mines,  boring,  or  quarry  from  which  the  same 
was  taken,  every  thirty  days  or  oftener  on 
demand,  and  if  the  owner  of  the  land,  or  those 
opening  or  working  said  mine  or  mines,  boring 
or  borings,  quarry  or  excavation,  shall  find-  it 
necessary,  or  it  be  for  their  eonTmlence  to 
remove  the  said  material  helon^g  to  the  said 
par^  of  the  first  part  or  its  assigns,  from  the 
month  of  said  mine,  mines,  boring  or  borings, 
qnarry  or  excavations,  the  said  material  may 
j  be  moved  at  his  own  cost  and  shall  be  placed  at 
some  convenient  point  adjacent  thereto,  and 
the  aaid  party  of  the  first  part  shall  be  at  no 
charge  for  the  occupancy  of  the  said  land  by 
the  material  so  stored  for  its  benefit  until  the 
same  can  be  removed,  end  a  lien  is  hereby  given 
and  created  on  the  land  hereby  conveyed  in  fa- 
vor of  said  mining  company  and  its  assigns  for 
the  value  of  whatever  part  of  the  article  bo 
mined,  quarried,  or  taken  from  said  land  for 
mannfeeture  or  sale  that  may  be  due  at  tiie 
tibne  of  eadi  demsnd.** 

It  wm  be  observed  that  tlds  clanse  In  the 
Instrument  recognizes  In  tbe  Mining  Com- 
pany the  ownership  of  the  minerals,  etc.  It 
la  expressly  provided  that  tbe  owner  of  tbe 
fee  in  the  land  may  prospect  for  coal,  stone, 
minerals,  or  other  valuable  deposits,  but  for 
Out  privilege  be  must  pay  to  the  Mining 
Company  a  rental  estimated  at  0  per  cent, 
of  tbe  coal,  stone,  minerals,  or  otber  valuable 
deposits  whldi  he  or  those  working  said 
mine  or  mines  may  take  therefrom  for  man- 
ufacture or  sale,  and  tbe  said  5  per  cent, 
of  the  coal,  stone,  minerals,  or  other  products 
sold,  mined,  or  obtained  shall  be  delivered  to 
its  antbOTized  agent,  or  to  its  assigns,  at  the 
mlne^  etc.  This  provision  is  contained  in  the 
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very  instniAieDt  Itaelf,  and  at  tb»  rery  dme 
diat  the  deed  was  ddlvered,  and  makea  tba 
owner  of  the  fee  attorn  to  tlie  owner  of  tbe 
mineralB  for  hU  right  to  api^opriate  any  of 
the  minerals  under  the  surface. 

[21  The  CoiAt  of  CiTlI  Appeals  deoDed  It 
nnnecessary  to  paaa  npon  the  question  of 
stale  demand  because  of  their  conduslon  that 
tbe  Instrument  reUed  upon  did  not  retain 
title  to  the  minerals,  and  that,  sinoe  the  de- 
fendants had  not  aAed  that  tbar  be  ad< 
Judged  to  still  have  the  ri^t  to  proq>ect  for 
the  mlnerala,  it  became  unneceasary  for  them 
to  pass  upon  that  question.  0^  conclusion 
is  naturally  held  by  us  to  be  erroneous  In 
view  of  our  holding  that  the  legal  title  to  the 
minerals  was  reserved  In  the  defendants  by 
the  deed;  hence  -the  plea  of  stale  demand 
cuuiot  apply. 

The  case  of  Houston  Oil  Co.  t.  Hamilton 
et  aL,  109  Tex.  270,  206  8.  W.  817,  in  our 
Opinion  settles  this  contention  against  the 
claim  or  plea  of  stale  demand.  Justice  Green- 
wood, Inijtasstng  on  the  question  as  to  wheth- 
er or  not  the  owner  of  growing  timber  land 
can,  by  contxact,  invest  a  purchaser,  or  his 
assUcna,  with  title  to  the  tlmher  as  an  inter- 
est In  the  land,  or  with  the  right  to  out  and 
ruDove  the  timber,  or  any  itart  thraeof.  at 
such  time  or  times  tbronghoot  the  future 
as  tbe  pnrdbaeer,  or  the  assigns,  may  4lect, 
and  to  ai^ropriate  the  timber  after  It  has 
become  a  chattel  by  seTffl*ance,  cites  Lodwlck 
Lumber  Go.  v.  Taylor,  100  Tex.  272.  98  S. 
W.  1238, 12S  Am.  St  B^.  803,.  and  announces 
tills  doctrine: 

"Where  the  terms  of  a  writing  plainly  evi- 
dence tiie  intent  of  the  owner  to  grant  to  a 
pnrehaser,  or  Us  assigns,  a  perpetual  estate 
in  growing  trees,  Be  part  of  the  land,  or  a  right, 
to  be  ezerdsed  at  any  time  at  the  will  of  the 
purdiaser  or  of  his  sislgnB,  to  ester  the  land 


LUMBER  CO.  V.  WEST. 
(No.  264-34t9.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Jan.  22,  1922.) 

1.  Brakars  ^57(1)— Aeest  Mi  sot  eatttM 
to  eannlsslsn  from  parchsser  who  dtollasi 
offer  proeared,  but  thereafter  aooepted  dlf- 
fereat  proposition  to  sell  the  same  property. 

An  agent,  who  was  to  get  a  commission  *in 
the  event  of  any  deal  under  the  proposition 
now  pending,"  wblch  was  an  offer  to  sell  to 
the  prindp^  a  mill  and  the  "fee-simple"  title 
to  certain  timber,  was  not  entitled  to  a  com- 
Kiseion  where  tbe  principal  dttenained  not 
to  take  tbe  ffft^effty,  bat  latar  wss  approached 
and  purchased  the  nOl  and  the  interest  of 
the  seller  in  soeh  timber  under  a  contract  with 
another  person,  who  owned  the  same,  where 
the  ri^its  acquired  under  tbe  contract  were 
United  in  a  great  many  ways;  no  deal  taking 
plaee  under  tbe  or^nal  proposition. 

2.  Brokers  «»57(f)— Trassaotloa  hsid  not  oaa 
Intended  to  defraud  or  defeat  agent's  oom- 
mlaslon. 

Where  agent  procured  an  offer  to  sell  fee- 
simple  title  to  certain  timber  and  a  lumber 
mill,  which  proposition  the  principal  finallj 
determined  not  to  carry  out,  held  that  a  sub- 
sequent transaction,  wherein  the  principal  pur- 
chased the  mill,  but  only  acquired  a  qualified 
interest  in  the  timlter,  was  not  a  device  to 
defrand  the  sgent 


E^ror  to  Court  of  OlvU  Ainwala  oi  rint 
SniHwe  Judicial  District 

Suit  W.  W.  West  against  the  Elrby 
limnber  Oompany.  From  a  Judgmflut  of  tiie 
Court  of  Olvfl  Appeals  (S20  B.  W.  688),  af- 
firming a  Judgment  for  plaintiff,  defendant 

brings  error.   KeTOraed  and  rendered. 

Andrews,  Streetman,  Logue  &  Mofaley,  i«C 


and  sever  snd  appropriate  the  trees,  then  such 

writing  cannot  be  construed  ss  implying  that  {  Houston,  for  platntlfl  in  error, 
the  trees  must  be  removed  within  only  a  rea- 1     Campbell,   Myer,  Myer    ft  Freeman, 


sonable  time,  for  an  obligation  cannot  he  Im- 
pUed  in  etmtradiction  of  ^e  precise  agreement 
which  the  parties  have  bound  themselves." 

We  therefore  hold  that  the  reservations 
contained  In  the  deed  friHn  the  Mining  Com- 
pany to  Owens  retained  In  that  company  the 
preaait  1^1  title  to  tbe  coal,  minerals,  stone, 
and  other  valuable  d^slts,  and  that  stale 
demand  as  a  defense  cannot  be  maintained 
by  plaintifTs  to  destroy  defendants'  title  to 
the  oil,  and  their  right  to  enter  and  reclaim 
same,  and  recommend  that  the  Judgments  of 
the  Court  of  Civil  Appeals  and  of  the  district 
ooart  be  reversed,  and  rendered  for  defead- 

CUKETON,  C.  J.  The  Judgment  recom- 
mended in  the  r^ort  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
tbe  Judgment  of  the  Supreme  Court 


of 


Houston,  and  Smith,  Crawford  &  Sonfleld,  of 
Beaumont,  for  defandant  in  error. 

HAUZLTON,  J.  Defendant  In  enrar,  W. 
W.  West,  brought  suit  against  the  Klrby 
Lumber  Company  to  collect  $7,(KK>  and  Inter- 
eet  alleged  to  be  owed  to  him  by  the  Elrby 
Lumber  Company  for  services  by  him  alleged 
to  have  been  rendered  that  company  In  Its 
acquisition  of  property  described  in  the  peti- 
tion as  the  Simmons  Bros.'  Lumber  Company 
mill  and  a  stumpage  contract  between  the 
Simmons  Bros.'  Company  and  B.  G.  Conn, 
giving  Simmons  Bros,  the  right  to  cut  timber 
on  tbe  Conn  tracts  of  land  upon  the  terms 
and  condltlnnE  in  that  coatract  set  out.  The 
trial  court  Instructed  tbe  Jury  to  return  a 
verdict  for  the  Klrby  Lumber  Company. 
West  appealed,  and  the  Court  of  Civil  A> 
peals  reversed  the  judgment  of  the  trial 
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court  and  rananded  the  cause.  See  193  8. 
W,  172. 

At  tbe  next  trial,  tbe  identical  evidence  of* 
fered  <m  the  flrat  trial,  as  sbown  bj  the  state- 
ment ot  tutta,  was  read  to  tbe  JaiTi  and,  np* 
on  answers  made  hj  the  Jury  to  special  Is- 
soes  by  the  eoart  submitted  to  It,  the  court 
rendned  Jodi^nent  for  West.  See  Ai^.) 
220  8.  W.  639.  The  Klrby  Lumber  Company 
obtained  a  wilt  of  error,  and  the  cause  Is  be- 
fore us  cm  assignments  of  error  In  the  appli- 
cation for  tbe  writ  set  out. 

Ccmcemlng  his  engagement  and  duties,  Mr. 
West  testified  In  part  as  foUows: 

"The  way  I  first  took  thit  up  with  the  com- 
pany was:  I  went  up  to  see  Mr.  Frank  Bon- 
ner to  set  a  right  of  way  from  the  Simmons 
Bros.'  Lnmber  Company  mill  to  the  Santa 
Bailroad,  tn  ease  I  could  pnr<Aase  tbe  mill. 
I  went  up  to  ask  Mr.  Frank  Bonner  if  the  E3r- 
by  lAmbel>'  Company  would  be  wining  to  |^ 
me  tbe  right  of  way.  It  was  necesaary  to 
aee  them,  because  I  onderstood  that  they— 
either  tbe  Kirby  Lumber  Company  or  the 
Houston  Oil  Company — owned  the  land  between 
tbe  Simmons  Bros.'  Lumber  Company  mill  and 
the  Santa  Fe  Bailroad,  and  that  they  owned 
tbe  privilege  of  extending  the  risbts  of  way. 
X  saw  Mr.  Bonner  at  said  time,  and  took  that 
matter  ap  with  him.  Mr.  Bonner  told  me  tib'at 
they  would  not  give  their  right  of  way  to  any- 
body; that  they  would  give  it  to  me  as  qnic^ly 
as  they  would  to  anybody,  but  that  Mr.  Conn 
had  come  hi  there  and  bad  taken  advantage  of 
a  condition  which  they  had  created,  and  bought 
timber  in  their  territory,  and  that  they  did 
not  intend  that  he  should  get  It  out -of  there 
without  hauling  it  ont,  but  that  if  I  could 
buy  the  property  for  me  to  go  and  see  Mr. 
Kirby,  and  they  would  compensate  me  if  It 
was  bought;  that  is,  if  I  could  buy  the  prop- 
erty, to  arrange  with  the  Kirby  Lumber  Com- 
pany to  handle  it  for  them.  I  intended  to 
buy  said  Simmons  Bros.'  property  individually 
when  I  first  went  to  Mr.  Bonner,  and  Mr.  Bon- 
ner's proposition  was  that  be  would  not  give 
me  the  right  of  way,  and  be  asked  me  to  ne- 
gotiate for  the  Kirby  Lumber  Company,  if  it 
was  satisfactory  with  Mr.  Kirby,  and  that  he 
would  take  me  in  to  see  Mr.  Kirby.  I  mider- 
stand  that  at  that  time  Mr.  Bonner  was  vice 
president  and  general  manager  of  the  Kirby 
Lumber  Company^  Mr.  Bonner's  and  Sir.  Kir- 
by's  offices  adjoined,  and  there  was  a  door 
between  the  two. 

"I  then  went  in  to  see  Mr.  Kirby.  Mr.  ffir- 
by  and  I  began  a  discussion  of  the  Simmons 
Bros.'  property  at  once.  I  told  him  what  Mr. 
Bonner  bad  auggested  to  me  in  reference  to 
it  Mr.  Kirby  told  me  be  would  like  for  me  to 
go  over  there  and  get  a  proposition  on  it,  de- 
velop the  facts  in  connection  with  it,  and  that 
if  the  Kirby  Lumber  Company  purchased  it 
they  would  compenaate  me  for  my  aerv- 
icea.   •   •  • 

"At  the  conversation  in  Mr.  Kirby'a  office 
it  was  said  that  the  negotiations  were  to  be 
conducted  in  my  name,  as  there  was  an  imprea- 
Mon  out  in  some  way  that  there  wsa  not  tbe 
best  of  feeUng  between  tbe  Kirby  Lnmber  Com- 
pany, or  Mr.  Kirby  peraonally,  and  Mr.  Conn. 
I  Buppose  ^t  I  suggested  that  the  negotia- 


tions be  conducted  in  ray  name;  I  know  it  wai 
understood  that  they  were  to  be;  Mr.  Eirl^ 
agreed  to  that." 

Pursuant  to  this  engagement.  West  went  to 
KlrbyviUe,  looked  over  the  ]>roperty,  and  got 
from  Simmons  Bros,  "a  proposition  to  sell 
Mr.  Klrby  the  whole  works,  timber  and  all; 
Simmons  Bros,  were  to  sell  the  timber  and 
mlU  and  pay  Mr.  Conn  ofT  ont  of  tbe  pro- 
ceeds.  The  price  was  9360,000.  The  terms 
were  not  agreed  on.  Plaintiff  Just  got  a 
price  of  $360,000." 

West  returned  to  Houston  and  told  Mr. 
Kirby  that  the  price  he  "got  was  $360,000  tor 
the  Gooon  timber  and  tbe  gttmaioBa  Ems.' 
mllU"  and  that  be  did  not  oonrfdn-  Ute  j/aOiee 
a  good  one  becansetluiy  did  not  have  as  nradi 
timber  as  they  daimed  to  haTe-^iat  It  was 
too  hlch.  Mr.  Ktrby  resOled  that  "he  coold 
not  t«U  about  that  until  he  bad  It  estimated— 
until  he  had  a  detailed  estimate  made  of  it 
— untU  he  bad  it  crulMd,"  and  aald 
would  send  Mr.  Weathershy  orar  and  hm  a 
cn^  made  of  It" 

After  West  went  to  Klrbyvllle  and  secured 
the  prc^tosition,  "tbe  next  he  heard  from  the 
proposition"  was  contained  in  "a  letter  from 
Mr.  Klrby  In  answer  to  a  letter  from"  West, 
to  which  reference  is  later  made  herein. 

^^tbe  meantime,  Simmons  Bros.,  not  know- 
ing that  West  obtained  tbe  price  on  the  prop- 
erty for  the  Kirby  Lurabei*  Company,  on  No- 
vember 28,  1912,  submitted  to  Mr.  Kirby  the 
following  in  writing; 

**As  a  result  of  our  conferenoe  with  yon  in 
your  office  in  Houston  on  last  Taesdsy.  we 

herewith  make  you  an  offer  on  oar  timber  hoM- 
inga,  mill,  live  stock,  lumber,  etc.  For  a  con- 
sideration of  $360^000  to  be  paid  na  by  yon  in 
cash  or  one-half  cash  and  tbe  balance  in  abort- 
term  notes,  which  must  be  acceptable  to  ds, 
deferred  payments  to  bear  legal  rate  <tf  in- 
terest, we  hereby  agree  to  transfer  to  yon  an 
our  right,  title,  and  interest  to  the  following 
property:  AU  the  timber  included  in  tbe  era- 
tract  between  B.  G.  Conn  and  E.  0.  and  R. 
M.  Simmons,  of  date  November  22,  1911,  sub- 
ject to  the  tenor  of  the  deeds  of  acquirement 
of  -R.  C.  Conn;  that  is,  it  being  onr  intentioo 
to  deed  or  to  have  deeded  to  yon  all  tbe  rights 
of  the  said  B.  O.  Conn  snd  B.  C.  and  &.  M. 
Simmons,  also  aU  rights  with  reference  to 
stumpage,  right  of  ingress  and  egreaa,  etc»  as 
recited  in  tbe  deeds  made  to  R.  C.  Conn  by 
the  several  grantors.  Be  It  understood  that 
tbe  timber  included  in  tbe  aforementioned  con- 
tract which  R.  C.  Conn  owns  in  fee  simple, 
that  is,  land  and  timber,  that  eight  years  of 
time  from  date  will  be  allowed  in  which  to  re- 
move the  timber,  and  that  rights  of  iagress 
and  egresa  and  other  privileges  necessary  to 
tbe  logging  of  tbe  timber  will  be  accorded.  In 
addition  to  the  foregoing  timber  we  will  trans- 
fer all  tbe  timber  the  said  B.  C.  Conn  has  ac- 
quired contiguous  to  that  specified  In  the  eon- 
tract  before  referred  to,  upon  the  same  eon- 
dittons  as  recited  in  the  contract  as  to  time 
of  removal,  etc.,  awroximatlng  901)4  acres. 
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It  iff  oar  intention  to  tranHfer  to  yoa  all  rights 
that  we  luiTe  acquired  aa  a  reanU  of  the  con- 
tract of  November  22.  mSt  ud  tbat  of  an 
option  of  a  later  date.  *  *  *  Would  suggest 
that  70a  hare  roar  men  come  and  lo<A.  tbe 
plant  over.  They  can  form  an  Idea  of  Its 
valae,  and  can  better  acquaint  yon  with  oar 
MdingB  than  we  can  by  letter.  This  offer 
will  remain  in  full  force  and  effect  untU  De- 
cember 15,  1912,  and  wlU  after  that  data  be- 
come nuD  and  void." 

Plalnturs  vltntts  B.  H.  Simmons,  with 
reference  to  the  above  writing,  testified: 

"Attached  to  said  proposition  is  a  proposition 
to  £.  C.  and  R.  M.  Simmons  (who  are  Sim- 
mons Bros.)  from  R.  C.  Conn,  of  date  Novem- 
ber 27th,  which  is  the  day  before  our  loopod- 
tioQ  to  Sir.  Elrby,  November  28th.  •  •  * 
That  was  an  agreement  between  Mr.  Oons 
and  myself  witii  reference  to  the  way  we  oonld 
»ttle.  provided  it  was  sold  to  Hr.  Kirby,  and 
before  I  made  that  proposition  to  Ur.  Kirby 
I  wanted  to  know  what  Hr.  Conn  would  agree 
to.  because  I  did  not  waot  to  moke  Mr.  Kirby 
a  proposition  until  I  was  Batis6ed  everything 
was  agreeable  with  Mr.  Conn,  and  tbat  I  could 
tarn  over  to  Mr.  Srby  what  I  agreed  to  do." 

The  witness  further  testified  that  at  the 
conversation  he  bad  witb  Mr.  Kirby  about 
the  9300.000  proposition,  which  was  in  the 
latter  part  of  November,  Ur.  Kirby  stated 
that  if  tbe  deal  was  made  be  would  luve  to 
take  care  of  Mr.  West  in  the  matter;  be 
wonid  have  to  pay  Mr.  West  a  commission. 

Tbe  letter,  above  referred  to,  from  Mr. 
West  to  Mr.  Kirby,  which  brought  In  reply, 
from  Kirby,  the  letter  constituting  the  next 
West  "bad  heard  from  the  proposition,"  after 
he  went  to  KlrbyviUe  and  got  the  proposition 
and  broni^t  it  to  Kirby.  was  dated  Decem- 
ber 10,  1012,  and  tbe  bodj  of  it  read  as  f ol- 
lows: 

"In  reference  to  the  Simmons  proposition 
near  mrbyvflle; 

1  went  over  to  see  these  parties,  as  you 
know,  the  last  time  acting  as  your  agent  in 
the  negotiatioDS,  bnt  as  it  was  deemed  to  tiie 
beat  interest  of  tbe  trade  I  did  not  nse  your 
name  in  connection  with  the  matter,  and  all 
discussion  with  the  Simmonses  and  Mr.  Conn  in 
reference  to  tbe  purchase  of  the  property  was 
made  wfth  tiie  understanding  that  I  was  par- 
diaslng  It  for  myself  and  otbera  Interested 
iria  me,  and,  as  stated  to  you,  they  referred 
me  to  Jno.  B.  Warren  after  I  had  Interriewed 
tbem  in  yonr  bebalfr  and  Mr.  Warren  made  a 
trip  over  there  with  me,  and  we  went  over 
tbe  timber  together. 

"I  did  not  intimate  to  Mr.  Warren  that  I 
was  getting  a  proposition  for  you,  aud,  there- 
fore, your  name  was  not  mentioned  by  any  ot 
the  paxtiea  to  the  negotiatiras^ 

"Now  aa  tike  Simmons  Broa.  have  taken  the 
nutter  np  with  you  direct  I  would  like  to  know 
what  potion  you  take  in  tbe  matter  as 
regards  my  interest  in  it.  As  tbe  understand- 
ing with  you  was  that  in  case  yon  purchased 
tiie  proper^  that  I  was  to  get  a  commfssion 
on  it,  I  would  like  to  know  wliether  you  would 


now  consider  that  t  am  entitled  to  the  com- 
mission since  yon  hare  commenced  negotia- 
tions with  them  direct. 

"As  stated  to  you,  I  was  in  tbe  market  for 
something  lik^  this,  but  tbat  if  yon  wanted  it 
I  Vould  assist  yoQ  to  get  It  and  would  not 
make  any  offer  only  as  your  agent,  bnt  now  if 
yoQ  think  otherwise  I  wish  you  would  so  ad- 
vise me,  in  order  that  I  may  feel  absolutely 
free  to  negotiate  with  them  in  my  own  ca- 
pacity, if  I  should  desire  to  do  so. 

"I  wish  you  would  advise  me. In  regard  to 
this  as  quickly  as  possible,  and  oblige." 

On  December  11th  Kirt^  replied  to  the 

above  letter  as  follows: 

"I  have  your  letter,  of  the  lOtb  in  regard  to 
the  Sinunona  Bros,  proposition  near  KirbyvUla. 
Vou  atated  to  me  that  that  proposition  was 
open,  that  you  did  not  care  to  consider  it  yoor- 
self,  and  that  you  would  look  over  it  if  it  was 
of  any  interest  to  me.  I  told  you  it  might 
be  of  some  interest  to  me  if  tbe  price  was 
right,  and  X  would  be  glad  if  you  would  look  it 
over,  derelc^  conditions,  and  in  the  eveot  it 
was  interesting  to  me  I  would  compensate  you 
for  yoor  trouble.  Von  notified  me  that  Sim- 
mons Brothers  would  come  direct  to  me  and 
that  while  yoB  had  up  to  that  time  conducted 
the  negotiations  apparentiy  in  your  own  in- 
terest, you  thought  it  would  be  of  advantage 
to  the  situation  for  you  to  drop  out. 

"I  think  I  QDderstand  comfitions  dearly  and 
I  have  no  disposition  to  do  other  than  as  we 
first  talked,  that  is  la  the  event  the  deal  is 
of  interest  to  me  to  compensate  yon  for  your 
trouble  as  far  as  you  have  gone.  I  should  like 
to  have  yon  indicate  to  me,  however,  Juat 
what  you  think  this  compensation  should  be. 

"As  explained  to  you  at  our  Interview  on 
Monday,  I  cannot  tell  whetiier  this  deal  will 
be  regarded  by  our  people  as  desirable  until 
oor  crnisers  hsve  completed  an  estimate  of 
the  timber  involved.  I  have  made  no  commit- 
ment lo  anybody  to  purchase  the  proper^  on 
any  basis  and  am  only  considering  the  pur- 
chase to  the  extent  of  having  the  timber  cruis- 
ed. When  that  work  is  completed  we  shall 
come  to  a  prompt  decision  aa  to  whether  the 
purchase  interests  us,  and  that  decision  will 
be  somewhat  Influenced  by  the  amount  of  con\- 
pensatiott  yoa  expect  out  of  the  deal." 

West  answared  the  last  above  letter  on  De- 
cember 13th  as  follows: 

"I  have  your  favor  of  the  12th,  which  is  <n 
furtiier  reference  to  the  fflmni  one-Conn  prop- 
osition. I  think  you  are  aomeiriiat  in  error 
as  to  the  way  the  proposition  came  up,  and 
perhaps  a  bri^  exp^nation  of  it  wonld  be  in 
order. 

/'The  reason  that.  I  went  to  you  with  the 
proposition  was  because  of  tbe  fact  that  I  had 
gone  to  Mr.  Bonner  previous  to  tbe  conversa- 
tion with  you,  and  had  asked  him  if  your  peo- 
ple would  give  me  a  right  of  way  for  a  tram- 
road  over  the  lands  owned  by  you  between 
the'  Simmons  Brothers  mill  and  the  Santa  Ffi 
Railroad,  in  the  event  I  should  purchase  it. 
Mr.  Bonner  advised  me  that  he  did  not  think 
that  the  Kirby  Lumber  Company  would  be 
willing  to  do  this  under  any  conditions,  but 
that  he  would  dlscnaa  it  with  you  and  see  what 
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jou  tbengbt  about  It  I  belisve  I  mentiDoed 
to  him  at  the  time  tbat  t  vaa  figuring  on  the 
Dobbins  timber,  and  In  consideratioD  for  a 
right  of  way  over  this,  that  I  would  coDBider 
the  Dobbins  proposition  no  further.  After 
discussing  the  Dobbins  matter  i^itb  you,  how- 
ever, I  inferred  from  conversations  with  you 
that  it  would  be  all  right  for  me  to  go  ahead 
and  trade  with  Dobbins  if  I  coald,  and  as  there 
seemed  a  possibiUtar  that  I  would  be  able  to 
condade  a  trade  with  Dobbina  on  some  baala, 
I  ad^sed  yon  that  th«  Conn  propoaitian  would 
not  Interest  ine,  but  for  a  eonunission  I  would 
look  into  ft  and  see  if  a  satisfactory  deal 
could  be  worked  op  for  yon.  I  will  make  this 
commission  on  a  .2^  per  cent,  basis  on  the 
entire  amount  of  the  purchase  price  from  both 
Conn  and  Simmons,  but  I  wonld  want  you  to 
advise  me  as  soon  as  yon  have  come  to  a  de- 
cision in  the  matter  as  to  whether  you  will 
taka  it  or  not." 

On  Deoonber  IStb  Klrt^  replied  aa  fol- 
lows: 

"I  have  your  letter  of  this  date  and  I  note 
that  in  the  event  we  purchase  the  Simmone 
Bros.*  Lundwr  Oompany  iHropert?  you  will  ex- 
pect a  commission  of  !^  per  cent,  upon  the 
purchase  price  paid  for  the  entire  proper^, 
whatever  it  may  be. 

"I  shall  consider  the  negotiation  with  this  in 
mind,  and  in  the  event  of  any  deal  under  the 
proposition  now  pending  your  eommiaaiou  will 
be  paid." 

In  tbese  letters  we  have  the  contract  be- 
tween West  and  the  Klrby  Lumber  Company. 

We  agree,  as  contended  by  defendant  In 
error,  that  It  "was  a  restatement  of  the  orig- 
inal agreement,  plus  a  determination  as  to 
the  amount  of  the  commissions,"  and  in  It 
was  merged  all  previous  agreements  and  un- 
derstandings concerning  compensation  of  Mr. 
West.  As  shown  abore,  the  original  arrange- 
ment, as  testified  to  by  West,  was:  ' 

"Mr.  Kirby  told  me  he  would  like  for  me  to 
go  o?er  there  and  get  a  proposition  on  it,  de- 
velop the.  facta  In  connection  with  It,  and  that 
if  the  Kirt>y  Lumber  Company  pvrdiased  it, 
they  would  compensate  me  for  my  aernot." 

In  Elrby'B  letter  to  West  ot  date  Decon- 
ber  Utb  above  he  says: 

**I  ddnk  I  understand  eondltlonB  eleaily,  and 
I  have  no  disposition  to  do  otherwise  than  as 
we  first  talked;  that  Is,  in  the  event  the  deal 
is  of  interest  to  me  to  compensate  yoa  for 
your  trouble  as  far  as  you  have  gone.  I 
should  like  to  have  you  indicate  to  me,  how- 
ever.  Just  what  yon  think  thla  compensatitm 
should  be." 

In  his  letter  dated  Decemb^  IStta,  shown 
above.  West  replied: 

*****  I  will  make  this  commission  on  a 
2%  per  cent,  basis  on  the  entire  amount  of  the 
purchase  price  from  both  Conn  and  Simmons, 
but  I  would  want  you  to  advise  me  as  soon  as 
you  have  come  to  a  decision  in  the  matter  as 
to  whether  you  will  take  it  or  nob" 


Elrby  In  his  rcfdy  of  same  datc^  after  In- 
terpreting West's  letter  as  elalmlng  a  com- 
mission in  the  event  of  a  purdiase  of  Sim- 
mons Bros.'  Lumber  Company  property,  says: 

"I  shall  consider  the  negotiation  with  this  in 
mind,  and  in  the  event  of  any  deal  under  the 
proposition  now  pending  your  eommlaaion  wiD 
be  paid." 

Wtiat  did  the  mrds  "Simmons  Bros.*  Lnm- 
ber  Company  property"  mean?  This  is  de- 
termined by  the  evldenoe.  Mr.  West  testi- 
fied: 

"I  finally  got  from  Simmons  Bros,  a  propo- 
sition to  sell  to  Mr.  Kithy  the  whole  works, 
timber  and  all.  As  to  how  they  could  sell  the 
timber— they  would  have  to  pay  Mr,  Oonn  off. 
Simmons  Bros,  were  to  seU  tkt  tfanber,  and 
the  mill  and  pay  tSt.  Conn  off  ovt  of  the  iwo- 
ceeda.  The  prtee  was  9800,000:" 

B.  M.  Simmons,  a  witness  for  West,  testi- 
fied concerning  the  offer  to  West : 

"We  made  him  a  proposition  to  sell  out  onr 
holdings,  together  with  the  timber  and  every- 
ttiing  in  fee  simple,  for  a  matter  of  something 
like  $360,000.  By  'fee  simple*  Z  mean  that  we 
were  to  buy  this  timber  from  Mr.  Conn,  and 
pay  Mr.  Conn  in  its  entirety,  and  transfer  to 
him  our  holdings,  together  with  the  ^mber. 
My  understanding  was  that  the  land  on  wUdi 
the  timber  was  situated  belonged  to  Mr.  Oonn. 
•  *  *  I  afterwards  took  this  matter  up  with 
Mr.  Kirby,  of  the  Srby  Lumber  Oompany, 
and  I  made  the  ^by  Lumber  Corapai^  prac- 
tically the  same  proposition  I  made  to  Mr. 
West— ^60,000.  This  proposition  was  not  ac- 
cepted by  the  Kirby  Lumber  Company;  it  was 
taken  nnider  advisement" 

Tte  iH'<^8ltIon,  submitted  l^*  BlnuBtws 
Bros,  to  Elrby  In  writing  on  November  28, 
lfil2,  her^before  set  out,  Is  in  perfect  con- 
sonance and  accora  with  the  above  testimony 
as  to  what  Simmons  Bros,  were  trying  to  sell, 
and  therefore  as  to  what  the  languace  "Sim- 
mons Bros.'  Lumbw  Company  prop^ty"  in- 
cluded. It  meant,  not  only  Simmons  Bros.' 
mill ;  but  it  meant,  also,  a  title  "In  fee  sim- 
ple" to  tiie  Conn  timber.  Therefore,  *1n  the 
event  we  purchase  the  Simmons  BrotherE 
Lurab»-  Company  property"  means  exactly 
and  spedflcally  "in  the  event  we  purchtue" 
the  Simmont  Bro»:  i^wm&er  Oompany  mOI 
and  the  ''fee  ^mpW  title  to  the  Oonn  Umber. 

It  must  be  remembered  that  up  to  the  date 
of  the  last  above-mentioned  letter  no  proposi- 
tion, from  either  of  these  parties  to  the  other, 
looUng  to  the  Elrby  Lumber  Company's 
stepi^g  into  the  Simmons  Bios.*  Lumber 
Company's  shoes  as  to  the  stmnpage  contract, 
had  berai  made.  That  came  later,  and  we 
will  oonaider  It  presaiUy. 

What,  tbaot  is  the  meaning  of  the  words  In 
the  ev&at  of  any  deal  under  tiie  proporitlon 
now  pending"  T  Interiffeted  In  tho  U^t  of  the 
testimony  above  quoted  and  in  that  ot  the  evi- 
dent meaning  ot  the  wcwds^  "in  the  event  we 
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pnrchaBe  the  Simmons  Bros.'  liumber  Oom- 
pany  property  "  above  stated,  the  words  "un- 
dec  the  pn>posltl(xi  now  pending"  mean,  at 
least,  under  fA«  propottMon  to  *eU  the  Him- 
moM  Bro$her$  Xaim&er  Oompany  miU  and  the 
"fee^timpl^  title  to  ths  Conn  Umber.  Wheth- 
er It  means  the  prc^tosition  to  BflU  It  at  a 
prlc»  of  f36lM)00  only  is  not  neoeaiarr  for  ua 
to  deelde.  We  may  remark  wUle  pafisiiig 
tttat  we  do  not  think  It  dom  mean  But 
It  certainly  means  the  proposition  looking  to 
Qie  solCf  by  the  Simmons  Bzos^  and  the  pur- 
chase, the  Kfrby  Immber  Company,  of  the 
Slmnums  Bros.*  Lumber  Company  mill  «nd 
the  title  in  "fee  simple"  to  the  Conn  timber, 
and  whethn:  at  a  xvice  of  $860,000  or  a  less 
price  is  a  matter  of  no  In^iortanoe  so  tar  as 
a  determination  of  the  rl^ts  of  Ut^nts  In 
this  suit  Is  conceraed.  mie  word  "deal"  used 
as  a  notm,  aa  here,  Is  defined  by  Webster  as 
"an  act  of  buying  and  aeUlng."  The  word 
has  also  been  defined  by  the  courts  as  "an 
arrangement  to  attain  a  desired  result  by  a 
combination  of  interested  parties."  Gant  t. 
Dunhip  et  al.  (CIt.  App.)  188  S.  W.  1020.  The 
result  desired  the  Interested  parties  con^ 
cemed  in  the  proposition  was  the  sale  by  the 
one  and  the  purchase  by  the  other  of  the 
Simmons  Bros.'  Lumber  Company  property  as 
defined  above.  Substituting  these  deflniUouE^ 
for  their  eQuIralents  in  tiie  phrases  "in  the 
event  of  any  deal  under  the  proimMtion,  now 
pending  your  commission  will  be  paid,"  they 
become,  'In  the  event  of  any  act  of  buying 
and  selling  under  the  proportion  to  seU  the 
Slnunons  Bros.'  Lumber  Company  mill  and 
the  fee-almi^  title  to  the  Omm  timbw 
yonr  commission  wiD  be  paid ;"  or,  using  the 
eeoond  definition  of  the  wwd  "deal,"  the 
event  of  any  arrangement  to  attain  the  sale 
by  Simmuis  Brothers  and  the  purduise  by 
the  Klrby  Lumber  Company  of  the  Simmons 
Bros.'  Lumber  Company  mill  and  the  title  in 
*fae  simple^  to  tiie  Coaun  timber,  your  commta- 
Bion  will  be  paid."  Thia  was  the  contract  be- 
tveen  West  and  the  Klrby  Lumber  Company. 
Tested  by  that  contract^  la  West  entitled  to 
recover?  We  think  not 

On  December  16^  1912,  Klrby  wrote  Sim- 
mons Bros,  as  foUows: 

**We  did  our  best  to  conclode  the  craiae  of 
the  CoBQ  timber  before  the  IStb,  but  It  could 
not  be  accomplished  and  do  the  work  in  a 
thorough  manner. 

"I  am  Jnst  now  in  receipt  of  Ifr.  Weathersby's 
estimate  of  tiie  timber,  and  I  write  to  advise 
yon  Ouit  at  tiie  price  quoted,  namely,  $380,000.- 
00  for  the  entire  property,  we  coaM  not  enter- 
tain the  parcbase. 

"Mr.  Weathersby's  report  shows  81,033,000 
of  merebactable  pine  timber  on  the  S,770  acres 
cruised  by  Iiim.  I  do  not  Itnov  that  these 
figures  win  be  of  any  value  to  you,  but  I  give 
them  to  you  for  whatever  they  are  worth." 

He  indoeed  a  copy  of  this  letter  with  one 
mitten*  on  the  same  date  to  West,  string: 


"Herewith  find  copy  of  a  letter  I  am  to-day 
writing  Simmons  Bros,  at  Brbytille  in  respect 
to  tbe  Conn  land  propositioB. 

"The  quantity  of  timber  upon  these  lauds  is 
very  disappolntlnff.  Section  134  waa  estimated 
by  Mw.  Weathersby  at  8,820,000  feet  Some 
of  the  other  tracts  carry  a  stand  of  exceeding 
12,S00  feet  to  the  acre.  The  trouble  is  that 
many  of  the  lends  are  not  first-class  and  tbe 
general  average  la  reduced  to  6.B78  feet  Cor 
the  6,770  acres  emSsed. 

"I  do  not  think  frem  wluit  Simmons  Bros, 
said  to  me  that  there  is  any  likelihood  what- 
soever that  we  will  get  together  on  any  deal, 
so,  if  you  wish  to  open  negotiations  for  your 
personal  account,  you  are  at  Uberty  to  do  so, 
so  far  as  we  are  cencemed.'* 

Thereafter,  on  January  20. 1918,  tbe  Sim- 
mons Bros.*  LuBdwr  Company  omveyed  its 
sawmill  and  aaalgned  its  atanqtage  contract 
with  B.  GL  Omm  to  the  Klriiy  Lumber  Com- 
pany for  a  coasideratUm  of  910(MN)0.  13ke 
Kii^  Lumbsr  Company  aaaamed  the  obllga- 
Lions  of  the  Simmons  Bros,  under  that  con- 
tract and  Conn  was  in  no  manner  a  partr  to 
the  transaction. 

[1]  Defmdant  In  error  insists  that: 

"I^afaitllf  was  to  recdve  commlssionB  if  the 
property  was  found  satisfaceory  and  bought  or 
purchased,  not  at  any  partiCDlar  price,  any 
particular  terms,  or  In  any  particular  manner, 
bnt  in  the  event  aa  a  result  of  the  negotiations, 
any  deal  was-  made  whereby  defendant  acquired 
tiie  property." 

The  vice  In  this  contention  consists  In  its 
blurrinir  the  idea  contained  in  the  words  "the 
property."  What  inwperty  was  acquired  by 
the  Kirtv  Lumber  Qmpany?  Was  it  the 
property  the  acquisition  of  which  was  the  con- 
dition upon  wtiiiA  tbe  cammiseion  was  to  be 
paid  to  West  aa  provided  by  the  contract? 
No.  It  differed  from  that  as  the  proi>erty 
rights  In  the  Conn  timber  under  the  stumpage 
contract,  made  between  the  Simmons  Bros.' 
Lumber  Company  and  B.  G.  Conn,  and  as- 
sumed by  tbe  Klrby  Lumber  Company,  differ 
from  the  rights  "in  fee  simple"  to  the  Conn 
timber.  The  "stumpage  contract"  is  too  long 
to  set  out  In  fulL  The  rlglits  acquired  by  the 
Elrby  Lumber  Company  In  its  assumption  of 
that  contract  were  limited  in  various  ways. 
It  acquired,  under  that  contract  the  right  to 
cut  not  all  the  timber  bat  only  timber  measur- 
ing up  to  dimensions  specified  therein.  Un- 
der that  contract,  It  became  liable  to  pay 
each  month  for  as  much  as  600,000  feet  of 
timber  whether  or  not  that  quantity  was  cat ; 
it  could  cut  no  timber  at  a  height  gioater 
than  ei^teeai  inches  from  the  ground,  and 
was  bound  to  cut  all  timber  tilean  off  each 
tract  when  cutting  was  once  began  on  such 
tract ;  It  had  to  cut  certain  designated  tracts 
before  it  had  the  right  to  cut  others ;  it  bad 
to  provide  scalers;  It  could  not  buy  any  tim- 
ber to  be  cut  at  the  Simmomi  Broa.'  mill  dar- 
ing the  life  of  the  contract  except  from  B. 
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C.  Coon,  and  for  such  additional  timber  It 
was  bound  to  v^y  per  thousand  feet 
The  property  actually  and  finally  acquired  by 
tbe  Klrby  Lumber  Company  was  not  the 
projyerty  upon  the  purdiase  of  wMdi  the  pay- 
ment of  commissions  to  West  was  conditioned 
In  the  contract  mado  between  the  parties  to 
this  suit.  Plaintiff  in  error  actually  acquired 
only  limited  rij^ta  In  the  Conn  timber;  tbe 
payment  of  commission  was  conditioned  on 
Its  acqniaition  of  unlimited  rights  to  the  legal 
title  to  that  timber.  The  condition  provided 
by  the  contract  for  the  payment  of  a  commis- 
sion to  defendant  In  error  never  having  been 
realized,  no  commission  was  due  him.  Pryor 
T.  Jolly,  91  Tex.  86,  40  S.  W.  859.  If  that 
condition  had  been  realized,  defoidant  in  er- 
ror would  hare  been  ratttied  to  the  commis- 
sion proTlded  for  in  tbe  contract  regardless 
of  any  qnestlon  of  revocation  of  agency. 
Since  it  was  not  realised,  he  la  not  entitled  to 
it  r^rdlefls  of  any  ancb  question.  There- 
fore it  is  unneceasary  to  Oiacuss  that  ques- 

tiOIL 

Than  is  no  evidoice  that  the  deal  us  made 
was  tainted  with  any  purpose  of  dtf  eating  de- 
fendant In  erroz'B  tight  to  commiasions.  It 
is  abown  to  have  been  a  bona  fide  transac- 
tion, by  the  foUowldg  evidence: 

Defendant  Id  error's  witness,  R.  If.  Sim- 
mons, testified: 

"When  I  put  the  $360,000  proposition  up  to 
Hr.  Eirby,  covering  the  Goon  timber  and  tbe 
Simmons  Bros.*  mill  and  properties,  I  do  not 
know  whether  I  said  to  Mr.  Eirby  that  that 
was  Uie  final  figure  on  it  Tbe  way  X  figured 
it,  the  amoont  whidi  Mr.  Conn  expected  to 
get  for  his  timber  placed  me  in  a  position 
where  I  coold  not  make  a  proposition  less  than 
$360,000.  X  considered  my  property  was  worth 
so  mach,  and  Conn  wanted  so  much.  I  think 
that  one  proposition  Mr.  Conn  made  to  U3  for 
this  timber  was  sometiiing  like  $195,000,  if 
I  remember  right.  The  proposition  I  first  made 
Mr.  Eirby  contemplated  the  outright  fee-stm- 
'  pie  sale  of  the  Conn  timber  and  of  our  prop- 
erties. As  I  stated  In  that  contract  it  was 
to  dean  up  eTerytfaing  aod  take  everything 
we  bad.  It  did  not  contemplate  the  Eirt>y  Lum- 
ber Company's  buying  my  mill  and  stepping  into 
my  shoes  on  the  Conn  contract;  I  did  not  so 
construe  it.  •  •  "  My  brother  disliked  the 
idea  of  selling  this  contract  out  to  any  one 
else,  and  Ur.  Conn  was  adverse  to  ft" 

Defendant  In  error  .wrote  a  letter  to  1^  J. 
Boylcin,  on  Deomnber  17, 1912.  In  whidi,  aft- 
er referring  to  the  trade  between  Mr.  iCirby 
and  Slnuttons  Bros.'  Lumber  Company,  says : 

"I  have  advice  from  Mr.  Eirby  several  days 
ago  that  he  was  having  the  timber  estimated, 
and  as  soon  as  he  had  completed  it  he  would 
be  ready  to  take  up  tbe  trade.  He  indicated, 
however,  that  he  thought  the  proposition  they 
had  made  him  was  such  that  it  would  be  hard 
for  them  to  get  together,  unless  it  was  material- 
ly reduced.  He  stated,  I  believe,  that  they 
had  made  a  price  of  |860,000  for  the  property 
imfaicttmbsred.'* 


The  l^ter  then  suggests  that  Boybln  at- 
tempt to  Induce  Simmons  Bros,  to  deal  with 
Eirby  on  the  basis  of  having  him  suooee^  to 
their  rights  In  the  stumpage  contract  with 
Oonn. 

On  December  20, 1912,  Simmons  Bros,  wired 
Mr.  Eirby,  asking  for  an  Intmiew  with  htm 
in  Houston  on  tbe  ftdlowing  Monday,  Decem- 
ber 28d.  Mr.  Eirby  reined  In  the  aiarmatlv& 
On  Deoenibev  21, 1IK12.  L.  3.  BoyUn  mailed  to 
Simmons  Bros,  at  Klrbyvllle  a  copT  of  de- 
fendant in  errw'B  letter  to  him  of  date  De- 
c^ber  17Ql 

XL  M.  Simmons,  defendant  In  error's  wit- 
ness, testified: 

"I  received  the  letter  from  Mr.  Boykin 

(meaning  the  one  inclosing  copy  of  plaintiff's 
letter  of  December  17th)  on  Sunday.  I  reach- 
ed Houston  that  Sunday  night  (December  22d). 
With  respect  to  bow  long  before  I  saw  Mr. 
Eirby,  it  was  that  I  had  conceived  the  idea 
of  making  a  deal  with  him  by  having  him  step 
in  my  shoes  in  the  Conn  contract  after  I  re- 
ceived Mr.  mrby's  letter.  Then  I  began  to 
figure  on  how  Mr.  Klrby  and  I  could  get  to- 
gether, and  the  thoa^t  ooeutred  to  me— know- 
ing, however,  that  my  brotiier  objected  to  it 
That  thought  was  one  of  the  reasons  that 
caused  me  to  send  the  telegram  to  Mr.  Eirby. 
I  thought  possibly  I  might  get  together  with 
him  on  the  original  proposition.  The  thought 
had  also  occurred  to  me  that  I  might  be  able 
to  make  a  deal  with  Mr.  Eirby,  or  with  tbe 
Eirby  Lumber  Company,  by  having  it  step  into 
my  shoes  on  the  Conn  ctmtraet;  and  thui  I 
sent  the  telegram  to  Mr.  Srby  and  made  an 
appointment  with  him  for  another  date.  As 
to  whether  when  Mr.  Eirby  wrote  me  the  let- 
ter of  December  16th,  and  said  he  could  not 
entertain  the  purchase,  be  did  not  ask  me  to 
come  and  meet  him  at  any  time  or  anywhere 
and  discuss  the  matter  with  him,  I  do  not 
remember  the  contents  of  said  letter.  If  he  did 
not  ask  md  to  do  so  la  that  letter,  be  did  not 
otherwise  ask  me  to  do  so.  Sfr.  IQrby  did 
not  seek  an  appointment  with  me  at  a  subse- 
quent date;  I  am  the  man  who  sought  the  ap- 
pointment" 

He  also  further  testified : 

"I  came  to  see  Mr.  Klrby  on  December  22d 
because  it  developed  we  could  not  make  the 
trade  on  the  basis  of  $860,000.   •  •   •   I  do 
not  know  whether  I  offered  to  make  any  deduc- 
tion in  the  $360,000  or  not;  posslUy  I  did. 
I  do  not  remember  that  circumstance.  *    »  • 
I  should  think  it  had  resolved  itself  into  the 
proposition  that  when  I  got  to  Houston  I  had 
dropped  the  $360,000  proposition  and  consult- 
ed with  Mr.  Eirhy  with  reference  to  a  differ- 
ent sort  of  proposition.    OriginaUy  the  Bug- 
gestion  of  Mr.  Eirby's  taking  the  mill  and 
Bteppinv  into  my  shoes  in  this  Coon  contract 
came  from  me.   I  put  that  proposition  to  A£r. 
Eirby  myself;  that  is,  I  thought  of  the  prop- 
osition originally,  but  then  there  were  other 
reasons  why  I  did  it   It  was  after  conference 
with  my  associates.    I  do  not  know  whether 
that  proposition  occurred  to  me  before  it  did 
to  anybody  else  er  not" 
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CotK.'erning  the  Interrlew  between  Mr.  Kir- 
by  and  Mr.  Simmons  on  December  28d,  Mr. 
Simmons  testified: 

"The  sabstance  of  said  conversation  was 
that  ve  were  unable  to  get  together  vrith  Mr. 
Kirby  on  the  ori^nal  proposition,  and  we 
cune  at  him  with  a  different  proposition,  and 
aa  a  resolt  of  that  different  proposition  wc 
were,  after  diBCUSsing  the  proposition  with  Mr. 
Kirl^,  tamed  over  to  lb".  Bonner  and  Mr. 
My«r- 

[2]  These  facts  leave  the  tranaactlon,  as 
finally  completed,  without  suspicion  of  other 
tban  a  straightforward  trade  between  Stm- 
mooB  Bros,  and  Mr.  Klrby,  each  contoidlng 
and  holding  out  for  mery  advantage  for  him- 
self, wlQiont  emu  a  suegestlon  of  deviation 
for  the  poivostf  of  d^eating  Mr.  West's 
claims. 

After  SimmoDS  Bros,  "were  turned  over  to 
Mr.  Bonner  and  Mr.  Myer,"  It  was  agreed 
that  the  Kirby  Lumber  Company  should  take 
over  the  Simmons  Broe.'  holdings  and  their 
contract  with  Ccom  for  flOO.OOO,  provided 
Simmons  Bros,  bad  what  they  represented 
they  had;  the  Kirby  Lumber  Company  re- 
serving the  right  to  look  the  property  over 
and  reserving  the  proposition  for  Mr.  Elrby'a 
approvaL  After  Mr.  Bonner  had  seen  Mr. 
Kirby,  he  notified  Mr.  Simmons  about  8  or 
9  o'clodc  that  the  proposition  was  accepted. 
On  the  following  day,  December  24,  1912, 
Mr.  Bonner  wrote  dtfendant  In  error  as  fol- 
lows: 

"Bef erring  to  the  SimnMnts  Bros,  deal:  Mr. 
Kirby  has  already  advised  yon  that  we  tamed 
the  matter  down,  and  stated  to  yon  tbat  If 
you  were  interested  personally  for  jon  to  ne- 
gotiate with  tbem  on  your  own  account.  We 
according  notified  SimmonB  Bros,  that  the 
matter  was  of  no  tartbtr  Interest  to  us.  It 
seema  Bow  ^at  Simmons  Bros,  desire  to  deal 
witJi  US  on  an  entirely  dilEtrent  baaia  and  hare 
so  approached  us.  We  may  be  disposed  to  con- 
sider the  matter  on  tUs  present  basil,  bat  bt 
doing  so  it  is  fair  to  you  to  state  that  it  does 
not  include  any  commission  to  you  from  na, 
and  if  we  go  forward  with  tbe  deal  on  the  new 
basis  we  will  not  expect  to  pa;  you  any  com- 
mission. If  you  wish  to  consider  the  purchase 
of  the  property  for  your  own  account  advise 
us,  and  ws  wlU  keep  mit" 

Mr.  West  replied  as  follows : 

"I  do  not  think  the  position  yon  take  with 
reference  to  the  Simmons  matter  la  correct^ 
and  I  shall  expect  settlement  upon  the  basis 
of  Mr.  Klthj'8  letter  of  the  13th  inst,  If  you 
sbonid  buy  it.  I  do  not  think  I  would  be  open 
to  negotiate  for  tbe  purchase  of  tbe  Simmons' 
property  now,  as  immediately  after  I  received 
Mr.  Kirb7*8  letter  I  made  arrangements  which 
will  now  conflict  with  the  purchase  of  this 
property."  ' 

It  18  BURssted  that  Mr.  Bonner's  letter  Is 
■uffident  evidence  of  a  purpose  to  defeat  Mr. 


Wesfs  claims  1^  changing  th* 
ctuire  Its  submission  to  a  jur 
else  it  may  show,  we  do  not  thi 
in  any  way  tends  to  show  tlia 
ferent  from  the  one  contingent  • 
missions  were  to  be  paid,  was  n 
Mr.  West's  claims, 

We  recommend  that  the  jud 
Court  of  Civil  Appeals  and  tha 
court  be  reversed,  and  that 
rendered  for  the  plaintiff  in  en 

CtJRBTON,  0.  J.,  Judgment 
trlct  court  and  of  the  Court  of  ' 
reversed  and  rradered  in  favor  • 
error. 


.  PULLER  St  al.  v.  EL  PASO  1  I 
(No.  239-3429.) 

(Commission  of  Appeals  of  Teza 
Jan.  4,  1922.) 

1.  Plaadinf  «3>348(2)  —  Ameai  I 
abaadanhtg  altsrsatlvs  iees  nal 

oaase  sf  action. 
An  amended  pleading  which  :  i 
dons  one  of  two  causes  of  actio 
an  alternative  petition  does  not  a 
cause  of  action;   it  being  suffi  >. 
amended  petition  ecmtain,  even  as  i 
cause  of  action  asserted  In  the  fi  i 
tag,  substantially  simUar  allegatio  r 

2.  PIsadlRf  «s>248(4)— AsMttdMl  I 
legisg  dsratlos  of  eostraet  for  I 
riod  held  not  to  aet  as  atw  c  i 

tlOL 

Where  a  petition,  in  an  action  i  i 
contract  pleaded  a  renewal  of  tiie 
traet,  enept  that  it  wu  agreed  tl  i 
not  be  terminated  so  long  as  pla  i 
ices  were  satisfactory  to  defei^ai  : 
qi)ent  amended  petition  alleging  t  i 
newed  contract  was  for  a  definite 
years  did  not  set  up  a  new  caus 
where  such  allegation  was  qualified 
pression,  "unices  ft'  was  terminatet 
lier  date,"  and  it  was  also  pleaded  tl  i 
inal  contract  was  renewed  "as  it  n  i 
except  as  to  emendations  {beaded. 

3.  Pleadisg  ^248(4)— Allegation  i 
petition  that  coatraot  was  for  del  i 
held  sot  to  set  up  new  cause  c  f 
ssit  far  anesat  due  thereusdM' 
misatad. 

Where  in  amended  petition,  h 
drculation  manager's  action  against 
per  to  recover  an  amount  due  und; 
tract  for  circulation  secured  by  bin 
of  SO  per  week,  up  to  the  time  tii 
was  terminated  by  defendant,  coocei 
the  former  petition,  that  defendait 
right  to  terminate  tbe  contract,  a 
no  recovery  because  of  a  prematu 
tion  thereof,  an  additional  allegatio: 
contract  was  for  a  period  of  five  yeti 
set  up  a  new  caase  of  action. 
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4.  Plmdliig  «s9246(4)—AmeiiM  petition  for 
raoovery  of  value  of  InoreaMd  olroulatloH, 
iRstetd  of  "adequate  oompeuatlon"  for  ad- 
dltloaal  aervioes,  koM  ROt  to  set  up  new 
euse  of  utioi. 

Where  a  former  dreolatlon  manager  of  a 
newspaper,' in  an  action  for  breach  of  cnitraet; 
alleged  be  waa  to  recelTe  adequate  compenea- 
tion  for  all  drenlttion  In  ezceu  of  80  per  week 
added  bjr  bim  np  to  the  time  of  the  tsnnina- 
tion  of  the  contract  b;  defendant,  and  prayed 
recovery  of  reasonable  compensation  for  "ad- 
ditional aerrices"  rendered  in  building  up  Bucb 
circulation,  a  subsegnent  amended  petition  seek- 
ing recovery  for  tiie  "valne  of  the  increased 
eircnladoi^  did  not  set  up  a  new  cause  of 
Action;  "adequate  compensation"  for  the  in- 
creased drculation.  even  if  not  used  Inter- 
changeably with  "value  of  increased  drcula- 
tion," meaning,  not  compensation  for  the  value 
of  the  services  rendered,  but  the  value  of  tbe 
circulation  itself. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  I^st  and  Second  Series,  Ade- 
i^te  Ootripanwtlon.] 

5.  PlMding  4s»248(i)— No  MW  Ansa  of  act- 
tita  where  laiegations  af  ameaded  plaadlno 
■re  auMaititlly  aam,  tad  •vManoe 
aapports  both  pleatfaga. 

No  new  cause  of  action  is  set  up  by  an 
amended  ideadtng  where  tbe  allegations  of 
both  pleadings  are  substantially  the  same,  sub- 
stantially the  same  evidence  supports  both,  and 
both  are  subject  to  tbe  same  defenees. 

6.  Plsadisfl  «B>248(4)— Ansndsd  petition  de- 
dartni  on  same  eontraot,  thouoh  differing  as 
t»  term  end  effeet  thereof,  did  not  eat  «p 
MW  oaese  ef  aetien. 

An  amended  petition  dedaring  on  tbe  same 
transactions  in  an  action  growing  out  of  tbe 
same  oral  contract  by  way  of  renewal  of  tbe 
same  written  contract,  witb  some  verbsl  emen- 
dations,* did  not  set  up  a  new  cause  of  action 
where  the  only  differences  between  the  plead- 
ings related  to  the  terms  end  effect  such 
contract. 

7.  Limitation  of  aotlona  <S9l23,  127(4)— Com- 
plaint ftafeotlvely  elleflina  oause  of  action 
stops  rusnlno  of  statute,  and  amendmeot 
pleading  same  oontraot  not  barred. 

An  emended  petition  in  action  on  contract, 
pleading  the  same  transaction  as  alleged  in  the 
original  petition,  and  including  parts  of  the 
contract  as  originally  pleaded,  cannot  be  out- 
lawed by  tile  statute  of  limitations  even  where 
the  origin^  petition  was  subject  to  general  de- 
murrer, it  &e  original  petition  described  the 
cause  of  action  with  such  certainty  as  to  rea- 
eonably  apprise  defendant  thereof. 

Appeal  from  Court  of  Civil  Appeals  of 
Slghth  Supreme  Judicial  District 

Suit  by  liuclns  Fuller  and  another  against 
the  El  Paao  Times  Company.  From  a  Judg- 
ment of  the  Court  of  Civil  Appeals  (215  S. 
W.  113)  reversing  a  judgment  of  the  district 
court  for  plaintiffs,  they  appeal.  Beversed, 
and  Judgment  ot  district  couft  afflimed. 


Gea  E,  Wallace  and  F.  O.  Morris,  both 
of  El  Paao,  for  appellants. 

Tum^,  Surges,  Culwell,  HolUday  & 
Pollard  and  T.  A.  Falvey,  all  of  EH  Paao, 

POWBLU  J.  The  nature  and  result  of 
this  suit  have  been  clearly  stated  by  the 
Court  of  Civil  Appeals  (215  S.  W.  113)  as 
follows: 

"Appellee  Fuller  brought  this  suit  on  July  9, 
1913,  against  appellant,  EI  Paso  ^mes  Com- 
pany. Later  appellee  C.  B.  Gordon,  daimlng  an 
interest  in  Fuller's  cause  of  action,  agree- 
ment wilii  Fuller  Joined  in  the  suit  aa  a  party 
plainti£  From  ■  verdiet  and  judgment  in  fa- 
vor of  Fuller  end  Gordoi^  the  El  Faso  Times 
Company  presents  this  appeaL  Hie  causes  of 
action  declared  upon  relate  to  several  demands 
against  appellant.  There  is  no  question  rais- 
ed by  this  appeal  except  as  to  an  item  of  fl6,- 
265,  found  in  favor  of  the  appellees,  and  ap- 
pellant asserts  that  tbe  cause  of  aetiou  upon 
which  this  item  of  recovery  is  based  Is  barred 
by  limitation.  This  question  of  limitation  aris- 
es out  of  tbe  fact  that  the  third  amended  peti- 
tion, upon  which  the  cause  was  tried,  was  filed 
more  than  two  years  after  the  cause  of  ac- 
tion accrued,  and  it  is  asserted  that  this  amend- 
ment introduced  a  new  cause  of  action.  It  is 
immaterial  how  Fuller  pleaded  bis  case  In  the 
original  petition,  because  his  first  amended  pe- 
tition waa  filed  in  less  than  two  years  after 
the  cause  of  action  arose. 

"The  second  and  third  amendments  were-  both 
filed  more  than  two  years  idter  the  cause  of 
action  accrued,  and  In  determining  the  question 
of  limitation  it  is  necessary  to  consider  oidy 
tbe  allegations  of  the  first  and  third  amend- 
ments. The  pertinent  allegations  of  the  first 
amendment  are  as  follows: 

"That  on  May  30,  1910,  Fuller  entered  into 
a  written  contract  with  appellant,  evidenced 
by  letter  and  its  acceptance,  which  reads: 

"  'HI  Paso,  Tex.,  May  80,  1910. 
"  'Mr.  Thomas  C'Keefe,  Bl  Paso  Times  Co.,  EI 
Paso,  Texas. 

"  'Dear  Sir:  In  accordance  with  our  conver- 
sation this  p.  m.  in  regard  to  my  conducting  the 
drculation  of  the  El  Faso  Times,  I  beg  to  sub- 
mit the  folIowiBg  proposition: 

"  T  win  take  charge  of  said  drculation  (un- 
der your  direction)  giving  all  my  time  and  my 
best  service,  to  tbe  end  that  said  circulation 
be  conducted  i&  an  up-to-date  manner  to  yonr 
entire  satisfaction.  Ton  are  to  allow  me  any 
and  all  profits  that  may  accrue  from  the  con- 
duct of  said  circulation  over  and  above  three- 
quarters  of  one  cent  per  copy,  with  the  ex- 
ception of  such  eubscripUone  es  may  now  be 
paid  in  advance;  these  latter  I  agree  to  -de- 
liver for  you  at  the  cost  oi  epeh  deliverr  to 
me.  which  I  guarantee  will  not  be  over  fifteen 
and  one-half  cents  per  copy  per  month.  And  I 
further  i^ree  that  commenciag  on  the  lat  day 
of  August,  1910,  I  will  increase  the  bona  fide 
paid  circulation  of  the  El  Paso  Times  by  at 
least  thirty  new  subscribers  per  week  for  the 
ensuing  eighteen  weeks. 

"  'All  moneys  received  by  said  department  are 
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to  be  tnrned  orer  to  70a  daily,  and  all  dr- 
nilatlon  expense  Mils,  which  I  am  to  bear,  In- 
clndiny  transportation,  postage,  carrier,  sala- 
riea,  bookkeeper  salary,  etc.,  are  to  be  paid 
Ij  yoQ  on  Toockers  fornished  by  yoo  counter- 
finned  by  myself,  and,  vhen  80  connterslpted, 
to  be  diarged  against  my  profits  over  and  above 
the  said  three-qoarters  of  one  cent  per  copy. 
All  accounts  for  expenses  are  to  be  paid  on 
or  before  tlie  first  day  of  the  month  following, 
ud  settlement  made  'ffith  me  after  deducting 
all  expenses  dnrlng  the  ten  days  next  ensuing. 

"  Ton  are  to  furnish  all  necessary  storeroom, 
office  space,  and  office  equipment  that  may  be 
required  in  the  condaet  of  said  <4t«alatIon  de- 
partment indnding  UghtM. 

**  'AH  cheeks,  orders,  etc,  etc.,  are  to  be  nude 
payable  to  the  BI  l^so  nmes  Company,  and 
in  no  case  are  they  to  be  made  payable  to 
others  without  yonr  written  permission.  NO 
one  in  my  employ  shall  have  the  right  to  col- 
lect moneys  for  subscriptions  except  upon  my 
order  countersigned  by  you. 

"This  agreement  may  be  abrogated  by  yon 
without  previous  notice  at  any  time  when  yOn 
believe  I  am  not  giving  you  proper  service. 

"  'All  books,  aeconnta,  and.  ete.,'  are  ahrv" 
the  proper^  of  the  Bl  ^ao  TUmta  Company, 
and  are  to  remain  alwayi  In  yoar<  possession, 
together  with  the  office  equipment  otc, 

"  'It  is  understood  that  X  am  to  take  tdiarge 
of  said  circulation  department  on  the  first  day 
of  June,  1910,  subject  to  the  terms  and  con- 
ditions as  above  mentioned,  until  December  let, 
next,  when  we  will  make  a  new  agnemoDt  t» 
cover  farther  time. 
"  'Bespectfnlly, 

'"[Signed]   Lucius  FuUer. 

"'Accepted  this  80tb  day  of  May,  1810. 
"  *B1  Fas»  Times  Co., 
"Hms.  O'Keefo.' 

"That  Vnller  vatarod  upon  the  parfonnanca 
of  said  eratnct,  and,  hftvbig  perfoimBd  the 
same  satisfactorily,  the  parties  entered  into 
a  verbal  agreement  twntiouing  the  contract. 
The  allegations  in  the  first  count,  as  to  the 
verbal  agreement,  are  as  follows: 

"'(5)  That  on  or  about  the  Ist  day  of  De- 
cember, 1910,  the  plaintitf  Fuller's  service  hav- 
ing been  entirely  satUtfactory  to  defendant,  and 
its  said  president  and  manager,  Thomas 
(yEeeCe,  the  plaintiff  Fnller  and  datendant,  wt- 
ing  by  and  thronch  the  said  OAonuui  O'Seefe, 
its  then  presideiit  and  general  awnaffer,  tben- 
noto  duly  authorised^  made  and  entered  into  a 
T«rbal  agreement  continuing  said  written  con- 
tract upon  the  same  terms  and  conditioni  as 
Bet  out  in  said  written  contract,  except  that  it 
was  then  and  there  understood  and  agreed 
that  the  said  CKeefe  should  not  have  a  right 
to  terminate  said  contract  so  long  as  tho  plaia- 
tiS  Fuller  complied  with  bis  part  ol  laid  atniF* 
tracts  aad  built  op  the  df«iilation  to  aaid  paper 
«B  an  aTarage  thir^  a  week  new  dicalar 
tion,  and  so  Img  aa  plaintiff  Foller'a  seiricea 
were  satisfactory  to  the  said  O'Eeefe;  and 
plaintiff  alleges  that  it  waa  understood  and 
agreed  that,  should  the  said  defendant  or 
O'Keefe  for  any  cause  terminate  said  contract, 
the  i^aintiff  Fuller  should  be  entitled  to  and 
should  thereupon  receive  adequate  compensa- 
tion for  any  and  all  circulation  which  he  might 
have  added,  at  the  tine  <A  aoch  tesmipatbim 
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thereof,  to  the  Times  over  and  abm 
said  thirty  per  week  on  an  average. 

*"(0>  Plaintiffs  afiege  that,  daring  tbe  tfana 
wUeli  be  -warn  no  connected  with  defendant  eon* 
pany,  tfie  defenAmt,  acting  by  and  through  Hs 
said  president  and  manager,  Thomas  O'Eeefe, 
coostainti^  and  continuously  urged  vpon  plaintiff 
Fuller  that  he  build  up  said  ctrenlatlon  at  a 
greater  rate  than  thirty  per  week  on  an  aver- 
age, it  being  at  all  times  understood  and  agreed 
by  and  between  plaintiff  Fuller  and  defendant 
that  he  should  be  allowed  to  continue  as  circu- 
lation manager  of  tSie  Times,  under  the  terms 
of  said  contract,  (or  aucb  lengtli  of  time,  in  any 
emit,  as  would  enable  him  to  reap  an  ade- 
qnate  eompeasatltm  for  his  services  in  con- 
nection tfaerewiUi,  and  ttiat,  shoald  the  de- 
fendant terminate  said  contract,  the  plaintiff 
Fuller  should  be  entitled  to  and  should  there- 
upon receive  adequate  compensation  for  any 
and  all  circulation  that  he  might  at  such  time 
have  added  to  the  Times  over  and  above  said 
thirty  per  week  average. 

***(7)  That  at  the  request  and  at  the  so^' 
tatlon  of  tiie  said  Thomas  O'Keefe,  prealdent 
and  manager,  as  aforesaid,  the  plafntiff  BSillftr, 
with  diUgenee  and  at  great  expense  to  himself 
and  out  of  kla  own  funds,  diligently  and  suc- 
cessfully buht  up  and  continued  to  build  np, 
the  circulation  of  eaid  paper,  until  on  or  about 
the  1st  day  of  May,  191S,  when  the  actual  bona 
fide  paid  drcnlatlon  of  said '  paper,  by  and 
through  the  efforts  Of  pldntftf  Fuller,  had 
become  and  was  approxtmately  9(600;  and 
plaintiff  Fuller  informed  and  believes,  and 
alleges  th«.  fact  to  be,  that  when  ho  waa 
wrongfotly  discharged  on  May  "SS,  I9lft,  th» 
bona  fide  paid  circulation  to  defendantfs  paper 
was  at  leraETt  9,000;  and  that  plaintiff  FoUer, 
at  great  expense  to  himself,  and  under  the 
solicitation  of  the  defendant  and  the  said 
Thomas  O'Eeefe,  its  president  and'  general 
manager,  as  aforesaid,  had  buUt  up  shid  drcu- 
lation  three  thousand  more  than  he  was  re- 
quired to  under  the  terms  of  his'  said  agreer 
ment,  and  that  in  so  doing  plaintiff  Fuller  ex- 
pended $24,000;  and  that  said  additional  serv- 
ices which  plaintiff  Fuller  had  rendered  to 
defendant  in  so  building  up  said  circulation 
over  and  above  that  which  be  was  requlr^  to 
do  under  the  terms  of  his  said  contract  were 
of  t^e  value  to  defendant  of,  and  were  of  the 
reasonable  value  of  at  least  the  said  sum  of 
f24,000,  iriiidi  amoont  woold  be  reasonaUe 
compensation  therefor,  and  that  upon  the 
■breach  of  said  contract  and  the  wrongful  ter- 
mination thereof  by  defendant  on  the  25th  day 
of  May,  1913,  defendant  became  liable  to 
plaintiff  Fuller  In  the  said  sum  of  $21,000.' 

"In  the  second  count  in  the  first  amended 
petition  it  waa  alleged: 

"  'Plaintiffs  allege  that  if  they  are  mistaken 
in  their  allegation  as  contained  in  paragraphs 
5  and  6  of  count  No.  1  hereof,  that  .on  or 
about  December  1,  IMO,  plaintiff  and  defend- 
ant, and  its  then  president  and  general  man- 
ager, Thomas  O'Eeefe,  entered  into  a  verbal 
agreement,  as  therein  set  out,  in  which  it  was 
understood  and  agreed  that  said  contract 
should  continue  so  long  as  plaintiff  Fuller's 
services  were  satisfactory  to  the  eaid  O'Eeefe 
and  ao  long  as  plaintiff  FuUer  built  up  the 
dreulation  to  aaid  paper     a«  average  of  thirty 
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new  drcnlatton  per  week,  and  that,  Bhoald  the 
defendant  terminate  said  contract  at  any  time, 
the  plalntifl  Fuller  should  be  entitled  to  and 
should  receive  thereupon  adequate  compensa- 
tion  for  anr  and  all  circulation  that  be  might 
at  such  tune  have  added  to  the  Times  orer 
and  above  said  thirty  per  week  average;  then 
in  BQCh  event  plaintiff  alleges: 

"'(1)  That  on  or  about  December  1,  1910, 
the  plaintiff  Fuller's  services  having  been  en- 
tirely satisfactory  to  defendant  and  its  then 
preffldent  and  manager,  Thomas  O'Keefe,  the 
plaintiff  Fuller  and  defendant,  the  said  defend- 
ant acting  Iv  and  throng  the  said  Thomas 
O'Keefei  its  then  irresident  and  generkl  man- 
ager, thereifnto  duly  authorized,  mode,  and  en- 
tered into  a  verbal  agreement  continuing  said 
written  contract  on  the  same  terms  and  con- 
ditions as  were  set  out  in  said  written  contract 
for  the  term  of  five  years  from  and  after  the 
Ist  day  of  December  1910,  with  the  excep- 
tion that  the  defendant  and  its  said  manager 
should  not  have  the  right  to  terminate  said 
contract,  daring  said  term  of  five  years,  so  long 
as  plaintiff  added  to  the  subscriptions  to  said 
paper  on  an  average  of  thirty  new  drculation 
per  week. 

"  '(2)  Plaintiff  alleges  tliat,  during  said  time 
whidt  he  was  so  connected  with  the  defendant 
company,  the  defendant,  acting  by  and  through 
its  said  president  and  general  manager,  Thom- 
as O'EeeCe,  constantly  and  continuously  urged 
upon  plakitiff  Fuller  that  h«  build  up  said  cir- 
culation at  a  greater  rate  than  thirty  per  week 
on  an  average,  it  being  at  all  times  understood 
and  agreed  by  and  between  the  plaintiff  Fuller 
and  defendant  that  be  would  be '  allowed  to 
oontinae  said  contract  aa  circulation  manager 
ti  the  tnmea  tor  the  said  term  of  five  years, 
and  that  at  the  request  and  at  the  solicitation 
«f  the  aaU  Thomas  O'Keefe,  president  and 
general  manager  of  the  defendant,  as  aforesaid, 
plaintiff  Fuller,  with  diligence  and  at  great  ex- 
pense to  himself,  and  out  of  his  own  funds, 
diligently  and  successhiUy  bufit  up,  and  con- 
tinned  to  buQd  up,  the  circulation  of  said 
paper  at  a  mndi  greater  rate  than  tbirty  new 
circulation  per  week,  untH  on  or  about  the  25tii 
day  of  May,  1913,  when  the  actual  bona  fide 
paid  circulation  of  said  paper,  by  and  through 
the  efforts  of  said  plaintiff  Fnller,  bad  become 
and  was  approximately  nine  thousand  six  hun- 
dred (9,600),  and  that  at  great  expense  to  him- 
self and  nnder  the  solicitation  of  the  defend- 
ant and  the  said  Thomas  O'Keefe,  its  said 
president  and  general  manager  as  aforesaid, 
tiiree  thousand  more  than  he  was  required  to 
obtain  under  the  terms  of  bis  said  agreement, 
and  that  in  so  doing,  in  adding  said  3,000  new 
drculation.  Fuller  expended  tbe  sum  of  twen- 
ty-four thousand  (^4,000)  dollars,  and  that 
said  additional  drculation,  which  plaintiff  Fnl- 
ler has  added  for  defendant  In  so  building  up 
said  circulatfon  over  and  above  that  which  be 
was  required  to  do  under  the  terms  of  said 
contract,  was  of  tbe  value  to  defendant  of  at 
least  the  sum  of  twenty-four  thousand  ($24,- 
<N)0)  dollars  in  El  Paso,  Texas,  at  said  time, 
and,  if  same  did  not  have  a  market  value,  then 
same  was  of  the  actual  value  of  twenty-four 
thousand  (^4,000)  dollars  at  said  time  and 
place,  and  tbat  had  plaintiff  Falter  been  tl- 
lowed  to  continue  under  safd  contract  for 
■aid  term  of  Srv  jeufB  be  Wotfld  bare  reallxed 


much  more  than  the  net  sum  of  twenty-four 
thousand  ($24,000)  doUars  over  and  above  all 
expenses  ot  every  kind,  and  over  and  above  any 
sums  of  money  which  he  has  received;  and  ttiat 
by  the  breach  of  said  oontraet  by  defendant 
plaintiffs  have  been  damaged  !n  the  aaid  sum  of 
twenty-four  thousand  ($24,0(X>)  dollars  over 
and  above  all  matters  alleged  in  other  para- 
graphs ot  this  count,  and  of  tbe  paragraphs  of 
count  No.  1  which  are  adopted  in  this  count; 
and  the  plaintiffs  allege  that  on  or  about  said 
25th  day  of  May,  1913,  defendant  wrongfully, 
and  without  cause,  and  without  ground  of  dis- 
satisfaction, breached  and  terminated  aaid  con- 
tract, and  ousted  plaintiff  Fuller  from  Us  posi- 
tion of  drculation  manager  of  tbe  l^es,  and 
refused  to  deliver  papers  to  tbe  plaintiff  Ful- 
ler, thereby  making  it  impossible  for  him  to' 
serve  bis  subscribers,  and  appropriated  said 
circulation  to  its  own  use  and  benefit;  and  re- 
fused to  have  a  settiemeut  with  him  or  pay 
him  the  said  amounts  due,  him,  though  be  de- 
manded same.' 

"In  the  tiiird  amended  petition  tbe  plaintiffs 
repeat  tbe  allegations  regarding  the  written 
contract  evidenced  by  the  leUer  of  May  30, 
1910,  and  its  acceptance,  and  tbat  Fuller  enter- 
ed upon  the  performance  thereof,  and  that  on 
December  1,  1910,  Puller  and  the  defendant 
company  verbally  agreed  and  contracted  with 
each  other  that  the  said  contract  evidenced  by 
aaid  letter  and  Its  acceptance  be  renewed  and 
extended  aa  written,  Vith  the  following  verbal 
changes,  modifications,  and  additions,  and  others 
whidi  it  is  not  necessary  for  the  purpose  of 
this  pleading  to  state,  and  to  continue  in  effect 
for  five  years  from  Deceibber  1,  1910,  unleas 
it  was  terminated  at  an  earlier  date  under 
some  of  its  provisions,  said  changes,  mo^cn- 
tions,  and  additions  being,  among  others,  sub- 
stantially as  follows:  ' 

*'  '(a)  Said  Fuller  agreed  and  bound  bfm- 
self  to  increase  the  paid  bona  fide  drcula- 
tion of  the  Bl  Paso  Morsing  Ttiaew  by  thirty 
per  week  from  August  1,  1910,  of  bona  fldc 
reasonably  permanent  average  circulation,  tn- 
dudbig  aubscriptions  and  sides  of  said  paper, 
and  upon  his  failing  to  d»  so  the  defendant 
might  for  sucb  failure  termlMte  tbe  contract 
at  any  time,  when  such  new  drcalation  should 
not  be  Increased  upon  the  average  ■  of  thirty 
per  week  computed  from  August  1,  1910,  to 
the  end  of  any  week  ending  December  1,  1910. 

*"(b)  The  parties  to  said  contract  agreed, 
as  they  had  before  verbally  agreed,  that  said 
Fuller  should  serve  all  paid  in  advance  sub- 
Bcriptions  who  were  on  the  books  on  June  1, 
1910,  and  audi  exebaoges  and  comidfmentary 
copies  as  m^bt  be  essenttal  to  the  best  in- 
terests of  the  paper  at  aetnal  coat  of  aerrice. 

'*  '(c)  It  was  further  agreed  and  stipulated 
in  said  verbal  additions  to  said  written  contract, 
whtcb  were  to  form  a  part  of  it  as  extended, 
that  platntHf  Fuller  might  proceed  to  discharge 
his  obligations  under  said  contract  In  any  less 
period  than  five  years  by  securing,  as  early  as 
he  might  obtain  a  total  increased  circulation 
equal  to  thirty  adAtional  bona  fide  and  rea- 
sonably permanent  average  drculation  fo»  tbe 
period  to  elapse  from  August  1,  1910,  to  the 
end  of  five  years  from  December  1,  1910;  and 
that,  shonld  the  defendant  company  see  proper 
to  terminate  said  contract  beftne  the  end  of 
aaid  five  years  for  any  reaaim,  tbe  aaid  corn- 
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pKOT  sfreed  aAd  boond  ItBsU  ta  pay  t»  tha 
uid  roller  at  aaU  time  ttw  rain*  of  tiie  in- 
cKued  boos  fid*  raasonalilj  p«nnan«ot  averaga 
oKvlatiwu  ineliidlzis  aTerage  aalea  of  papera 
and  arerace  aabscribera  obtained  hj  aaid  Ful- 
ler over  and  above  the  averafa  increaBe  of  tbir- 
t;  per  week  of  aucb  drralation  from  August  1, 
1910,  it  beiog  agreed  that  tbe  said  amouot  of 
bona  fide  drealatlon  bad  by  said  compaoy  of 
said  paper  on  Aagaat  1,  1910,  Indadlng  sales 
and  nbBcriptionB,  was  two  thoaaattd  (2,0000/ 

"It  vaa  then  alleged,  farther,  that  FulIeF  and 
the  oooapany  entered  upon  the  performance  of 
the  renewed  contract,  and  continaed  to  perform 
tune  imtU  May  25,  1913.  and  tbab>  Fuller  in- 
cieaaed  the  drculation  by  more  tban  7,^7  bona 
fide  and  reasonably  permanent  average  addi- 
tional circolation  of  the  paper  above  tbe  2,000 
circulation  of  Aagtist  1,  1910,  making  an  added 
cirailatloo  of  3,257  above  the  thirty  per  week 
ttjf  to  May  25, 1918,  when  defendant  terminated 
the  cMitract,  and  that  the  nlua  of  itid  3,267 
drcBlation  was  tha  Bam  U  9dSJB70,  for  trhidi 
heiued." 

Tb»  Court  ot  GItU  J^peals  In  anotber  vot- 
Uoo  of  ita  ofAnlxm  held,  and  we  ftklnlc  cor- 
rectly, ttiat  tbe  fUlesatlolu  In  tbe  second  and 
tUrd  amaided  petitions  were  snbstantlally 
tbe  nme. 

Tba  case  was  tried  upon  special  Issues  be- 
fon  a  Jury,  and  Jndgntent  rendered  In  favor 
of  piahitlffs  for  the  i^gregate  of  the  afore- 
said 118^  and  flie  further  sum  of  $948.82, 
wUh  Interest  ttaereoD  fnmi  Mmj  25.  1918.  ai 
the  rate  of  6  pot  coit  per  annum. 

The  Court  of  0M\  Appeals  hetd  that  tbe 
third  amoided  petition  aforesaid  set  up  a 
Dew  cause  of  action  from  tbat  declared  npon 
In  the  first  anwded  petition,  and,  tbe  fbrmer 
la  Ting  been  filed  more  than  two  years  snbse- 
qneot  to  the  accrual  of  the  cause  oC  action 
ttiereln  beaded,  tbe  same  was  barred  by  lim- 
itation. Bo  holding.  lAat  court  reversed  the 
Judgment  of  tbe  trial  oonrt,  striking  out  tbe 
Item  of  111^286,  and  rendered  Judgment  «ily 
tot  the  aforesaid  sum  of  $048.82,  with  mtei^ 
«t  as  before  See  210  8.  W.  118. 

Tbe  Court  of  CtTll  Appeals  ovemtled  all 
other  asrignments  of  error  raised  by  the  de- 
fesdaat  in  error,  and  the  controlling  Ques- 
tion upon  this  appeal  Is  whether  or  not  that 
«nrt  erred  In  holding  that  the  third  amend- 
td  petition  set  up  a  new  cause  of  action  so 
tt  to  be  wttbln  the  bar  ot  the  two-year  stat- 
ute of  llmttation.  Tbe  question  Is  not  with- 
out sonw  difficulty,  but,  upon  a  thorough  con- 
sideration of  the  decisions  of  onr  courts,  and 
what  we  think  is  a  proper  analysis  of  the 
jdeadlngB,  we  have  reached  tiae  conclusion 
tbit  the  Court  of  Civil  Appeals  erroneonsty 
decided  ttiat  Issue. 

(1}  Under  our  system  of  pleadtng,  plain- 
tiffs  are  given  much  latitude  In  stating  Oielr 
canes  of  action,  and  entitled  to  plead  In  the 
alternative.  The  first  amended  petition  was 
u  alternative  one,  and  we  think  tbe  Court 
(4  Civil  Appeals  has  fallen  Into  error  largely 
by  reason  of  eomparlng  Oie  tbird  amended 


pe;titlott  with  tbe  second  count,  ratiier  tban 
thie  first  count  of  the  first  amended  potion. 
Under  our  law^  as  said  by  Justice  Stayton  la 
case  of  State  Snyder,  68  Tex.  687,  18  8. 
W.  106,  an  amended  pleading  wtalcb  mertiy 
abandons  a  part  of  a  eanee  of  action  flet  up 
In  the  original  petition  does  not  set  iq)  a  new 
canse  of  actkm.  It  Is  only  eearaitlal  tbat  tbe 
ammded  pleading,  npon  wbl(!b  tbe  trial  was 
had,  was  not  sObBtantlally  different  from 
some  portion  of  tbe  former  pleading.  If  each 
of  tbe  amended  petltlonB  herein  contained, 
even  as  part  of  the  cause  of  action  therein 
asserted,  substantial^  slmSIar  allegatlaii^ 
tbere  was  no  new  canse  of  action.  lUs  is 
well  settled  by  our  Supreme  Court  in  tbe 
case  of  Blgham  r.  Talbot,  68  Tex.  271. 

[2]  Applying  above  principles  to  the  plead- 
ings before  us,  what  do  we  And?  It  Is  tme 
that  the  pleadings  may  not  be  said  to  be  hap- 
idly  framed,  but  npon  close  analysis  we 
tbink  it  win  be  found  tbat  tbe  first  count  in 
tibe  first  amended  petition  contains  auc- 
tions of  a  canse  cf  action  not  snbstantlally 
or  materially  dttTexait  frmn  tbat  alleged  in 
tbe  Hdrd  amended  pleading  tcpm  wbldi  the 
ttlol  was  bad. 

In  tbe  first  plao^  tbe  Court  of  Civil  Ap> 
peals  says  tbat  a  new  cause  of  action  was 
set  up  because,  in  tbe  third  amended  plead- 
ing, the  ocHitraet  was  alleged  to  cover  a  defi- 
nite period  at  five  years,  whereas  the  dura- 
tion tbereof  was  indefinite  according  to  the 
allegationa  In  tbe  first  count  ot  tbe  first 
amended  petltlw.  We  do  not  tblnk  this  Is 
the  true  status  of  the  pleadings  upon  this 
point  In  tbe  first  count  of  the  first  amended 
petltlou,  plaintiff  pleaded  the  original  «m- 
tract  of  May  30,  1910,  and  its  performance 
by  Fuller  by  way  of  Inducement  to  the  re- 
newal tbereof.  but  ^vlthout  alleging  any 
breach  of  the  original  contract.  Then,  In 
paragraph  6  of  said  first  amended  petltlcm, 
plaintiff  pleaded  a  renewal  of  said  contract 
on  December  1,  1910,  except  that  it  was 
agreed  that  It  should  not  be  terminated  as 
long  as  Fuller  complied  with  his  part  of  the 
contract,  or  "so  long  as  plalutlCTs  services 
were  satisfactory  to  the  said  O'Keefe."  This, 
In  substance,  made  the  contract  terminable 
at  the  win  and  pleasure  of  manager  O'Keefe. 
We  think,  although  somewhat  veiled,  the 
same  diaracter  of  duration  of  tbe  contract 
was  pleaded  In  the  third  amended  petition. 
It  Is  true,  the  latter  contained  an  allegation 
tbat  the  renewed  contract  was  for  a  term  of 
five  years.  Still  tbls  allegation  was  qualified ' 
by  tbe  expression,  "unless  It  was  terminated 
at  an  earlier  date  under  some  of  its  provi- 
sions," It  was  pleaded  also,  In  that  same 
connection,  that  the  original  contract  was  re- 
newed as  It  was  written,  except  as  to  emen- 
dations pleaded.  The  original  contract  per- 
mitted tbe  Times  to  termiaate  the  same  at 
Its  pleasure;  So,  after  all,  this  third  amend- 
ed pleading  admitted  the  same  right  of  the 
Times  to  terminate  tbe  contract  at  any  time ' 


Digitized  by 


m 


286  SOUTHWESTEBN  BEPOBTEB 


(Tex. 


as  did  the  first  amended  i^eading,  Goase- 
aaently,  aubstantlaUy  the  same  proof  would 
have  sufficed  to  eatabUsh  th€  allegation  of 
eitber  pleadlns  as  to  Uie  daratlon  of  the  con- 
tract 

[3]  But,  aside  from  above,  this  five-year 
term  aUegatlon  was  absolutely  an  immate- 
rial addition  to  the  third  amended  pleading. 
The  latter  pleading  sought  absolutely  no  re- 
covery because  of  a  premature  abrogation  of 
the  contract  It  conceded,  as  did  the  Oxst 
count  In  the  first  amended  petition,  that  the 
Times  had  the  right  to  terminate  the  con- 
tract as  it  did,  and  only  sought  a  Judgment 
for  the  value  of  the  circulation  over  30  per 
week  which  had  been  added  up  to  the  time 
the  contract  was  terminated.  Properly  con- 
strued, we  think  that  was  the  Identical  pray- 
er of  the  first  count  of  the  first  amended  pe- 
tition, as  we  shall  hereafter  attempt  to  show. 
The  only  time  the  action  was  baaed  upon  an 
alleged  improper  and  premature  termination 
of  the  contract  was  In  the  second  count  of 
the  first  amended  pleading.  That  count  was 
entirely  abandoned  In  the  third  amendment 
Consequently,  this  allc^d  variance  In  the 
pleadings,  even  if  a  variance,  was  absolutely 
Immaterial,  and  should  not  be  held,  in  our 
view,  to  set  up  a  new  cause  of  action  and  de- 
stroy a  man's  valuable  rights. 

[4]  Again,  the  Court  of  Civil  Appeals  says 
a  new  cause  of  action  was  set  op  because.  In 
the  first  count  of  the  first  amended  petition, 
Puller  alleged  the  measure  of  his  recovery  to 
be  a  quantum  meruit,  while  In  the  second 
amoidment  he  had  declared  upon  an  express 
contract  to  pay  the  value  of  the  Increased 
drcnlatlon  'over  and  above  30  per  week.  We 
do  not  think  the  pleadings  Justify  this  con- 
clusion. 

It  la  true  that  the  third  amended  plead- 
ing asks  recovery  for  the  value  of  the  In- 
creased drcnlatlon  over  and  above  80  per 
week.  So  does  the  first  count  of  the  first 
amended  pleading,  as  we  see  it,  both  express- 
ly and  Impliedly.  For  Instance,  In  one  part 
of  the  first  count  of  this  first  amended  plead- 
ing Fnller  says  he  was  to  receive  "adequate 
compenBatiQn  for  any  and  all  circulation 
which  he  mlf^t  have  added  at  the  time  of 
such  terminatimi  thereof  to  the  Times  over 
and  above  the  said  30  per  week,  on  an  aver- 
age.** Later  along,  as  explanatoi^  thereof, 
he  pleads  In  the  same  first  count  as  follows: 

"Said  additional  services  which  plalntifF  Fnl< 
Icr  had  rendered  to  defendsnt  in  so  bailding  up 
said  drcnlatlon  over  and  above  that  which  ha 
was  required  to  do  under  the  terms  ol  his  said 
contract  were  of  the  vaiue  to  defendant  of 
and  were  of  the  reasonable  value  of  at  leaat 
the  said  sum  of  ^.000,  which  amount  would 
be  reasonable  compensation  therefor,  and  that 
upon  tile  breach  of  said  contract  and  the  wrong- 
ful termination  thereof  by  d^endant  on  the 
26th  day  of  May,  19H9,  defendsnt  became  lia- 
ble to  idaintffl  faller  in  the  s«id  aom  or^4.- 

ooa-  . 


Consequently,  by  express  aUegatlimi^  Ful- 
ler asked  In  the  first  amokded  pleading  for  a 
recovery  of  adequate  or  reasonable  comp^- 
satlon,  which  he  alleged  to  be  fhe  same  as 

the  value  of  the  increased  circulation;  but, 
even  if  "adequate  compensation"  and  "value 
of  Increased  circulation"  had  not  been  used 
Interchangeably  In  the  pleadings,  they  imply 
the  same  meaning  as  there  used.  In  other 
words,  adequate  compensation  for  the  In- 
creaseid  circulation  would  naturally  and  es- 
B^itially  be  the  value  of  such  drcnlatlon. 
The  only  logical  way  of  measuMng  either  In 
value  or  compensation  would  be  by  the  other. 

Defendant  in  error  contends  that  "ade- 
quate compensation"  as  used  In  the  plead- 
ings means  compensation  for  the  value  of 
the  services  rendered  iu  obtaining,  the  excess 
drcnlatlon.  But  such  Is  not  the  pleading  of 
the  alleged  contract  Acoording  to  this 
pleading,  the  compensation  Is  not  baaed  up- 
on services  measured  by  the  value  of  the  la- 
bor of  a  man  of  Puller's  skill  In  that  particu- 
lar work,  but  upon  the  value  of  the  product 
of  those  services.  The  compensation  is  to  be 
"for  any  and  all  circulation'*  above  the  80 
I>er  week.  It  amounts  to  compensation  as 
for  a  commodity.  Therefore  It  is  ctear  to  us 
that  "compensation"  as  used  In  the  context 
in  the  first  amended  petition  means  the  val- 
ue of  the  circulation,  and  that  snbatantlally 
the  same  proof  would  have  sustained  either 
pleading  in  this  respect.  Therefore  no  new 
cause  of  action  was  set  up  along  this  line. 

8  Cyc.  p.  402,  defines  "compensation"  thus: 

"The  rendering  of  an  equivalent  In  value  or 
amount;  an  equivalent  given  for  property  tak- 
en." "The  giving  back  an  equivalent  In  either 
money,  which  is  but  the  measure  of  value,  or 
la  actnal  value  otherwise  oonfarrad.** 

It  is  dear  to  ns  that  drcnlatlon  la  the 
thing  for  which  an  eqnlval^t  In  value  Is  to 
be  made  under  the  terms  used  by  the  pleader 
in  the  first  amended  petition.  But,  even  If 
the  word  "compensation"  meant  compensa- 
tion for  eervlcea,  the  pleading  in  the  first 
amended  petition  Is  not  a  pleading  of  an  im- 
plied contract,  a  quantum  meruit,  in  any 
event.  At  all  events,  it  Is  alleged  In  all  the 
pleadings  to  be  an  express  contract  to  pay 
for  the  excess  drcnlatlon  In  some  manner. 
The  only  indefinite  feature  under  any  theory 
was  the  amount  of  the  compensation.  If  the 
first  amended  petition  inaccurately  pleaded 
this  amount,  then  It  occurs  to  us  that  the 
later  pleading  should  have  been  permitted  to 
correct  such  Inaccuracy.  The  contract  sued 
on  in  the  first  count  of  the  first  amended  pe- 
tition and  In  the  third  amended  petition  is 
the  same  express  contract,  renewed  Decem- 
ber 1,  1810,  to  pay  in  some  manner  for  the 
Increased  circulation  above  30  per  week,  and 
If  the  word  "compensation"  for  drculation 
does  not  mean  the  same  thing  as  the  value 
of  the  circulation,  then  the  two  pleadings 
differ  only  in  their  ailegaUoos  as  to .  the 
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meuon  of  damages  ftrialng  oat  ot  the  same 
Gontnct,  and  tbe  dedsloiia  In  this  state  bold 
that  a  new  pleading  viU  not  be  regarded  as 
Reading  a  new  oanae  of  actiKm  simply  be* 
caoBB  oi  a  diange  In  tbe  measure  of  damages 
pleaded.  See  Lee  t.  Bontwell,  44  Tex.  191 ; 
Fortorfldd  t.  Taylor.  00  Tex.  264;  J.  .YT. 
Balei^  <fe  Ifeldenhebner  Bros.  Cook,  60 
Tex.  438. 

If  we  bare  correctly  analysed  the 
pleading,  then  the  third  amended  petition 
did  not  set  up  a  new  cause  at  action  wben 
Mrted  hr  tbe  mies  laid  down  in  a  very  %ble 
(VlBlon  by  Judge  Brown  of  our  Supreme 
Conrt  In  Lomber  Oo.  t.  Water  Co.,  94  Tex. 
436,  61  S.  W.  TOT,  one  Of  oor  leading  cases 
IQ  tills  connection,  and  the  one  mainly  relied 
qKRi  by  tbe  GOnrt  of  Civil  Appeals  h^n, 
as  well  as  connsel  for  Ibe  Tim^.  In  that 
case  the  learned  judge  held  that  tbe  aTl^a- 
tions  In  the  pleadings  must  be  •*Bab8tantlal- 
If  the  same,  or  a  new  cause  of  action  would 
be  set  up;  tliat  they  must  be  identical  in 
tbelr  essentiai  features.  He  then  laid  down 
two  diief  tests  for  the  determination  of  Oils 
qaesUon  In  a  giren  Instance,  and  said  one 
could  safdy  say  ttiat  no  new  cause  of  action 
ia  set  np  where  the  same  eridence  support? 
boOi  pleadings^  and  tbe  all^tloiu  of  both 
ire  subject  to  the  same  defenses.  As  we 
luiTe  construed  tbese  pleadings,  they  clearly 
■tand  both  of  these  tests. 

lu  the  eaee  of  Lumber  Go.  v.  Water  Co., 
ii^ta,  a  new  cause  of  actton  was  dearly 
pleaded.  In  tbe  first  pleading  tbe  action  was 
based  upon  an  express  contract-  In  the 
unended  pleading  the  actton  seems  to  have 
beat  a  suit  for  n^Ugrace  for  faUuxe  of  the 
water  onnpany  to  dlsdurge  a  l^ial  duty,  a 
duty  alleged  to  arise  not  from  any  contract, 
but  from  a  coarse  of  public  btuiness,  and 
whiidi  was  to  be  Implied  by  law.  Of  course, 
a  new  cause  of  action  was  Qiere  apparent. 
TtB  ideadin^  tiiere  are  not  at  all  similar  to 
ttiose  in  tbe  case  at  bar.  In  that  case  Uie 
eridence  upon  practically  every  phase  would 
bare  beai  materially  dUEerent  The  case  at 
bar  Is  an  action  upon  tbe  same  contract  and 
tbe  same  renewal  titereof. 

We  cannot  agree  that  Judge  %i>wn  intend- 
ed to  say  in  his  now  famous  case  abore  re- 
ferred to  Oiat  tbe  pleading  must  be  8^ppor^ 
ed  by  exactly  the  same  evidence.  Such  a 
construction  of  bis  opinion  would  be  In  the 
tace  of  evory  other  dedston  of  tbe  Supreme 
Court  and  Courts  GlvU  Appeals  ot  this 
state,  both  before  and  after  said  decision 
was  rendered.  What  he  did  say,  in  our  Judg- 
ment, waa  that  the  pleading  should  be  sup- 
ported by  substanttaily  the  same  evidence 
This  is  necessarily  true,  for  Ike  said  tlu 
pleadings  should  be  substantially  alike,  not 
eactly  alikft  If  tbe  pleadings  were  to  be 
only  snbBtuitlally  aUfcOi  it  would  necessarily 
follow  that  the  same  would  be  true  of  the 
proof  in  niivort  thereof.  To  show  ooodO' 
itrely  that  Judge  Brown  did  not  intend  to 


say  that  the  proof  in  support  ot  the  plead- 
Ings  idiould  be  exactly  the  same  in  mrder  to 
avoid  setting  up  a  new  cause  of  action,  we 
bftve  only  to  refer  to  liie  autSiorltleB  cited  in 
support  ot  bis  vlews-in  Vbm  very  case  <tf  Lom- 
ber Ca  t.  Water  Oo.  AiOfliig  bis  citations 
was  the  case  Boy4  t.  BeviUe,  Al  'Vox.  4S8, 
44  S,  W.  S8T,  wher^  our  Supreme  Court, 
in  an  opinion  also  wiitteot  by  Judge  Brown, 
shortly  be£ore  his  opinlcm  in  Lumber  Oa  t. 
Water  Go,  supn,  dearly  beid  lliat  no  new 
cause  ot  action  would  be  set  up  by  rea^im  of 
the  fact  that  Toiy  different  evidence  mlgbt 
be  introduced  under  the  two  pleadings  ha 
ouestlon. 

[I]  We  think  what  we  Ittve  said  sImws 
that  tbe  Court  of  CivU  Appeals  eined  in 
holding  that  a  new  cause  of  action  waa  set 
up  bexels*  but,  in  addition  to  what  has  al- 
ready been  said*  we  have  oertain  other  viewa 
in  mind  which  convlnoa  us  that  no  new  cause 
of  action  was  set  up  in  this  case.  All  will 
admit  that  this  action,  as  shown  by  all  the 
pleadings  grew  cat  of  tbe  very  same  con- 
tract which  was  made  on  December  1,  1910, 
by  way  of  renewal  of  the  very  same  written 
contract  of  date  May  30, 1910,  with  some  ver- 
bal emendations.  Baeh  pleading  declared  vp- 
on  Uie  very  same  transactions,  and  tbe  only 
possible  alleged  dlfferanoes,  if  any  tbere 
were,  relate  to  the  terms  and  effect  of  tbe 
contract.  We  thIzA  it  well  settled  tbat  SDOh 
dlfleroices  do  not  constitute  tbe  ammded 
pleadings  a  new  cause  of  action.  See  Bur- 
ttm-Ungo  Co.  v.  B^er  {Ov.  App.)  T8  S.  W. 
248;  Green  v.  Loftns  (Civ.  App.)  182  B.  W. 
Bte;  Hayes  t.  BlagiU,  48  Tex.  OIv.  App.  IMS, 
lOT  S.  W.  368;  Horse  Oo.  v.  Bvans  &  Co. 
(C3t.  App.)  190  S.  W.  704 ;  McOamant  t.  Mc- 
Camant  (Glv.  A.vp.)  2(»  S.  W.  118;  Young  t. 
Bank,  228  S.  W.  842. 

In  the  case  of  Burton-Ungo  Ca  T.  B^rer, 
supra,  tiie  court  said: 

"Both  the  ori^Dtl  petition  snd  the  amended 
petition  evidently  dedared  on  the  saate  trans- 
action, and  differed  only  as  to  llio  terms  and 
effect  of  the  contract  If  tbe  ori^nal  petition 
did  not  accurately  or  fully  state  the  contract, 
it  was  the  office  of  an  aaaandmeiU;  to  make  tiie. 
correction.'' 

So,  in  the  ease  at  bar,  if  the  first  pleading 
jdtd  not  accurately  or  fully  state  the  tenns  of 
tbe  verbal  renewal  contract  of  December  1, 
1910.  tbe  third  amended  pleading  could  do  bo 
without  setting  up  a  new  cause  of  action. 
There  real^  would  be  no  office  for  an  amend- 
ment if  it  should  be  held  that  every  different 
pleading  set  up  a  new  cause  of  acticm.  Ful- 
ler worked  two  and  one^alf  years  under  this 
verbal  renewal,  and  the  terms  of  a  verbal 
contract  are  frequently  in  dispute  and  neces- 
sarily give  rise.  It  seems  to  ua.  on  numerous 
occasions  for  many  variations  In  pleadings. 
This  seems  to  us  to  be  ttie  natural  result  of 
an  oral  ccmtract 

In  tbe  very  reowt  oaaa  of  Zoong  t.  Bank, 
supra,  the  court  said : 
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"A  new  cause  of  action  in  our  jurisprudence 
is  one  materially  different  from,  or  in  addition 
to,  that  first  adTanced." 

We  submit  that,  under  such  a  definltlcMi, 
the  case  at  bar  shows  the  setting  up  of  no 
Dew  cause  of  action. 

[7]  Again,  there  Is  another  line  of  authori- 
ty in  Texas  which  strongly  indicates  that  the 
statute  of  limitation  cannot  enter  to  outlaw 
a  cause  of  action  where,  In  the  amended 
pleading,  the  pleader  Is  evidently  pleading 
the  same  transaction,  and  vthen  the  new 
pleading  includes  parts  of  the  contract  as  It 
was  originally  pleaded.  In  such  a  case  the 
identity  of  the  contract  Is  not  lost,  and  the 
opposite  party  is  put  sufficiently  on  notice  of 
the  basis  of  t^  suit  In  this  very  connec- 
tion, the  Supreme  Court  of  Texas  in  case  of 
Tarbinton  v.  Broussard,  SI  Tex.  550,  bol^: 

"ThooRh  the  petitioD  may  be  subject  to  spe- 
cial or  general  demurrer,  yet,  under  our  prac- 
tice, if  the  suit  is  founded  upon  a  proper 
cause  of  action,  described  therein  with  such 
certainty  as  to  reasonably  apprise  the  defendant 
of  the  same,  an  amendment  will  relate  back 
to  the  date  of  the  commencement  of  the  suit 

"It  has  been  decided  at  the  present  term 
that  such  petition  is  sufficient  to  stop  the  run- 
ning of  the  statute  of  limitations.  Ballebrew 
r.  Stockdale,  supra,  p.  535.  A  petition  so  de- 
fective as  not  to  show  that  the  court  bad  ju- 
risdiction even,  may  be  cured  by  amendment 
Ward  V.  Lathrop,  11  Tex.  291;  Evans  v.  Mills, 
1«  Tex.  199." 

The  case  just  quoted  was  cited  with  ap- 
proval and  followed  by  Judge  Brown  in  case 
of  Boyd  T.  BevlUe,  91  Tex.  489,  44  8.  W.  287. 
Other  authorities  to  the  same  effect  are: 
Cotter,  Tralove  ft  Go.  v.  Parks,  89  Tex.  539, 
16  S.  W.  SOT;  BaUway  Co.  v.  Mitten,  13  Tex. 
ClT.  App.  663,  36  8.  W.  283 ;  BaUway  Co.  t. 
CUppenger.  «  Tex.  Civ.  App.  610, 106  S.  W. 
155;  OlUiland  v.  Ellison  <av.  Asp.)  137  8. 
W.  168. 

The  Supreme  Court  denied  a  writ  of  error 
In  eadi  of  the  three  cases  from  our  Courts  of 
OlvU  Appeals  last  (dted.  They  are  cases 
strongly  in  point  with  the  case  at  bar.  In 
the  case  of  Bal^y  Co.  ▼.  Blltten,  supra,  the 
action  was  based  upon  a  wreck  caused  by  a 
defective  bridge,  as  originally  pleaded.  In 
the  amended  petition  It  was  alleged  that  the 
wreck  was  not  caused  by  any  defect  in  the 
bridge  Itself,  but  In  the  approach  to  the 
bridge.  The  court  held  that  the  amended  pe- 
tition did  not  set  up  a  new  cause  of  action. 
It  said: 

"In  the  last  pleadings,  as  in  those  going  be- 
fore, the  same  cause  -  of  action  was  alleged. 
It  was  the  same  wreck,  at  the  same  time  and 
place,  inflicting  the  same  injuries  upon  appel- 
lee, from  which  resulted  tiie  same  damages.  To 
all  intents  and  purposes,  it  was  the  identical 
cause  of  action." 

Under  the  autliorlUes  ]^|;  dted,  the 
ameoded  jdeadiogB  in  the  itigt^nt  case  cer- 


tainly do  not  set  up  a.  new  cause  of  action. 
Ta  paraphrase  the  language  of  the  court  in 
the  case  last  quoted,  the  pleadings  under  con- 
sideration in  the  case  at  bar  all  allege  the 
same  cause  of  action,  for  they  allege  the 
same  contract,  made  at  tbe  same  time  and 
place,  terminated  in  the  same  way,  aud  re- 
sulting In  substantially,  if  not  exactiy,  the 
same  damages.  There  was  only  one  renewal, 
that  of  December  1, 1910,  of  the  one  and  only 
written  contract  which  ever  existed  between 
the  parties.  Certainly  all  the  pleadings  no- 
tified the  opposite  parties  of  the  exact  con- 
tract  which  was  the  basis  of  the  action.  We 
are  thoroughly  convinced  that  these  plead- 
ings must  have  been  much  more  materially 
different  from  each  other  than  they  were  be- 
fore it  could  be  held  that  the  last  one  set  up 
a  new  cause  of  action. 

Tbe  various  authorities  we  have  dted 
have,  as  we  view  it,  been  abundantly  sus- 
tained, In  what  we  think  is  the  latest  expres- 
sion of  our  Supreme  Court  upon  tbe  question 
under  discussion.  We  refer  to  tbe  case  of 
Pope  V.  Railway  Co.,  109  Tex.  311,  207  S.  W. 
514.  In  that  very  recent  case,  Judge  Green- 
wood gives  us  a  most  thorough  and  able  dis- 
cussion of  a  "new  cause  of  action."  We 
quote  from  his  opinion  as  follows: 

"Under  the  settied  rules  of  pleading  and 
practice  in  this  state,  the  right  to  amend,  so 
as  to  defeat  limitation,  when  interposed  Miainat 
the  cause .  of  action  which  acorued,  under  tbe 

federal  statute,  to  the  representative  of  Pope's 
estate,  caunot  be  doubted. 

"Thouvenin  v.  Lea,  26  Texas,  615,  announces 
the  principle,  always  adhered  to  by  this  court 
that  'the  very  object  of  an  amendment  is  to 
supply  the  omissions  of  the  original  pleadings. 
And  it  never  has  been  supposed  that  the  stat- 
ute of  limitation  would  presant  any  impediment 
to  its  being  done  at  any  time  during  the  prog- 
ress of  the  cause.  The  statute  only  operates- 
as  a  bar  when  it  ia  sought  under  the  name  of 
an  amendment  to  present  a  new  suit'  ,  Ttibby 
V.  Wokee,  74  Texas,  144. 

"The  principle  has  bfeen  repeatedly  applied  iti 
Texas  to  save  causes  of  action  from  the  bar  of 
limitation,  when  such  causes  of  action  were 
presented  in  amendments  filed  after  the  expira- 
tion of  the  statutory  period,  notwithstanding 
the  original  tfeadinn,  iriiidi  were  filed  within 
the  statutory  jMrioo.  were  so  lacking  in  aver- 
ments essential  to  the  statement  of  a  cause 
of  action  as  to  be  bad  on  general  deoiurrer. 
Western  IJ.  Tel.  Co.  v.  Smith,  146  S.  W.  333; 
Boyd  V.  BeviUe,  91  Tex.  443,  444,  44  S.  W. 
287;  Bigham  v.  Talbot,  63  Tex.  273." 

In  order  to  show  the  two  amendments 
which  the  Supreme  Court  permitted  In  tbe 
case  last  quoted,  without  constituting  the 
new  pleading  a  new  cause  of  action,  we  refer 
to  the  syllabus  fn  said  case  as  follows: 

"The  widow  and  children  of  a  deceased  em- 
ployee sued  for  his  death,  with  no  allegation 
showing  whether  or  not  his  injuries  were  re- 
ceived in  interstate  commerce.  Kecovery  by 
them  was  reversed  on  tbe  ground  that  being. 
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80  eDgaged,  tbe  action  must  be  hj  th«  legal  ]  as  defined  hy  Pen.  Code  1911,  art.  78,  Md  not 
repreeentatives,  In  accordance  with  the  fed-  k  error  tmder  article  76. 


era!  itatnte.  Held,  that  an  amendment  making 
the  legal  representatiTe  of  deceased  plaintiff, 
and  alleging  that  he  met  his  death  is  interstate 
commerce,  would  not  introduce  a  new  cause  of 
action.  Tbe  Supreme  Court  would  not  refuse 
to  remand  «u  the  ground  that  auch  action  would 
thus  be  barred  hy  limitation." 

In  tliat  case  It  was  beld  that,  after  all,  the 
Injuries  grew  out  of  one  and  the  sape  acci- 
dent So  U  was  in  tbe  case  at  bar.  There 
was  only  one  contract  and  one  renewal.  Its 
Idoitlty  was  retained  In  all  the  pleadings. 

Under  the  decision  by  Judge  Greenwood, 
aforcaaid,  it  seems  dear  to  us  that  no  new 
cause  of  action  was  set  9P  In  the  case  at  bar, 
for  certainly  the  first  amended  pleading  was 
sufficient  on  general  ^murrer.  In  that  case 
Jndfe  Greenwood  reiterated  the  oft-express- 
ed doctrine  of  our  Supreme  Court  that,  even 
where  the  original  petition  was  subject  to 
general  demurrer,  the  cause  of  action  could 
be  described  with  great  particularity  there- 
after In  an  amended  pleading  without  consti- 
tuting the  latter  the  statement  of  a  new 
cause  of  actiou. 

Dader  any  and  atl  of  the  authorities  we 
have  reviewed  upon  any  of  the  theories  dis- 
cussed, we  are  convinced  that  do  new  cause 
of  ftctloD  has  been  pleaded  herein,  and  that 
Puller's  ri^ts  should  not  be  barred  by  the 
statute  of  limitation.  He  commenced  this 
action  In  two  or  three  months  after  his  con- 
tract had  been  terminated,  and  his  attorneys 
nerer  failed  In  any  pleading  to  identify  the 
very  ctrntraot  sued  upon.  Under  those  cir- 
comstances,  and  bearing  that  fact  always  In 
mind,  we  cannot  agree  that  a  plea,  so  largely 
of  a  teclmlcal  nature,  should  be  permitted  to 
deviive  him  of  his  rights  and  thereby  work 
a  very  great  Injustice. 

lilierf^ore  we  recommend  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  revers- 
ed, and  that  of  the  district  court  affirmed. 

CURETTON,  O.  J.  The  judgmoit  recom- 
mended In  the  report  of  the  Commission  of 
Axipeala  la  adopted,  and  will  be  mtered  as 
the  Jndgmast  of  tbe  Suprone  Court 


HAYS  V.  STATE.    (No.  5998.) 

(Court  of  Criminal  Appeals  of  Texas.  Oct  28, 

1921.) 

I.  HMloide  4»305— Charglag  oa  law  of  "prln- 
dpals"  hBld  not  error. 

In  a  murder  prosecution,  in  which  there 
was  evidence  that  delendaat  aided  and  encour- 
aged others  who  shot  deceased,  knowing  their 
unlawful  purpose,  action  of  court  in  charging 
the  law  of  principals,  and  defining  a  "prindpal" 
as  one  who  advises  or  agrees  to  tiie  commission 
of  an  offense,  and  Is  present  when  It  is  done, 


[Ed.  Mcite.— Fttr  other  definitions,  see  Words 
and  Phrases,  First  and  Secon3  Series,  Prind- 
paL] 

2.  Criminal  law  «s9427(9)— Conspiracy  prova- 
kle  by  drainstaatial  avldam. 

Conspiracy  may  be  proved  by  circumstan- 
tial evidence. 

3.  Crimlaal  law  «5>427(4)— Acts  and  declara- 
tleas  of  alleged  ooosaspiratera  !■  tftfeadasrs 
absenee  wt  admissible  te  prove  eoasplracy. 

Conspiracy  cannot  be  proved  by  acts  or  dec- 
laraUons  of  aUeged  coconspirators  of  defendant 
in  the  absence  of  defendant 

4.  CriMlaal  law  «s»422<3)— EvMem  of  ads 
aad  deotaratlm  ef  aUeied  oeaanplrator  In 
defendaif  •  pressaoe  adnlsslMo. 

In  prosecution  for  murder  committed  wbile 
deceased  was  going  home  from  a  duice,  evi- 
dence of  tbe  acts  and  declarations  of  an  alleged 
coconspirator  in  lUs  conduct  toward  deceased 
before  deceased  had  left  the  place  of  the  dance 
ifteld  admissible,  in  view  of  drcomstanees  sup- 
porting inference  that  defendant  was  present 
and  heard  declarations,  and  proof  of  subseQueBt , 
coDSpiracT  to  Idll  deceased. 

5.  Crimlaal  law  «=9427(5)— Rale  as  to  admissi- 
bility of  aott  and  declarations  of  oooonsplra- 
tor  as  a«alntt  other  conspirators  stated. 

Where  there  is  prima  fade  evidence  of  a 
conspiracy,  the  acts  and  dedarations  of  each 
coconspirator  done  in  the  prosecution  and  fur- 
therance of  a  common  design,  or  which  form  a 
part  of  the  res  gesta  of  any  act  designed  to  ad- 
vance tbe  ofatfecC  of  tbe  conspiracy  wtuch  is  al- 
ready in  evidence,  are  admissible  against  any 
or  all  of  tbe  conspirators. 

6.  Criminal  law  «s»42S(3)— TsttMnony  as  to 
oodimlsslen  of  etber  orlmes  by  oooonsplratora 
admissible  if  la  fartbaivaee  of  tbo  oemmon 

design. 

In  prosecutioB  for  murder,  in  whkli  there 
was  testimony  that  defendant  and  his  compar 
Iocs  had  con^^red  to  kill  deceased,  evidenee 
to  the  acts  of  companions  constltuthig  a 
of  the  res  gestie,  or  tending  to  show  ^ 
and  done  in  furtherance  of  the  common 
was  admissible,  though  such  acts  cr 
other  violations  of  law. 

7.  Hemielda  «s»300(3)— Conrt  b 
properly  charaed  on  idtandonmi' 
by  deceased. 

In  a  murder  prosecution, 
law  of  abandonment  of  the  * 
ed,  in  connection  with  a  f' 
awl  mans^Dghter,  A«Id  f 

8.  Honielde  ^300(8 
rant  eharge  on  pre 

In  murder  pr- 
warrant  chaige  o 
fietdty. 

9.  Homlolde 
snbmlsslo'^ 

In  pre 
require  ' 
acted  * 


»rer  ether  eases  sec  same  teptc  and  KBT-NUlCBBB 
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10.  CrimlnJ  law  «=»829(5)— Rtfatal  to  sub- 
mit lwu«  of  solf-tfofense  not'ured  by  subMiS' 
•Ion  of  ■•«»•  M  to  dofowt  of  allogod  ooom- 
spirator. 

In  proBecatJon  for  murder,  refusal  to  lub- 
mjt  issue  of  vbetber  defeadant  acted  in  defense 
of  his  own  person  hel4  not  cured  by  submission 
of  isBue  as  to  whether  defendant  acted  in  de- 
fense of  an  alleged  cooonspirator. 

1 1.  Criminal  imw  ^554,  743— Defendant's  tM- 
timony,  Judged  by  same  tests  as  other  ovl- 

dence  and  oredtblllty,  Is  for  Jury. 

The  defendant  has  the  privilege  under  the 
statute  to  testify  tn  his  own  ttebalf,  and  in  so 
doing  becomes  a  witneee,  subject  to  all  the 
tests  of  truth  that  are  applied  to  other  witness- 
ee,  and  entitled  to  have  the  credibility  of  hie 
testimony  paaeed  upon  by  the  jury. 

Appeal  from  Criminal  District  Court,"  Bow- 
ie Ck>unt7;  P.  A.  Turner.  Judge. 

Slttemi  Hays  was  convirted  ot  murder,  and 
he  appeals.  Reversed  and  remanded. 

Sid  Crumpton  and  Ij.  E.  Keeney,  both  of 
Tezarlcana,  for  appellant 
.  Ow  M.  Onreton,  ±tty.  Gen.,  and  a  U  Stone 
and  R.  O.  Storey,  Aast  Attys.  Gen.,  for  the 
State. 

MOEROW,  P.  J.  The  conviction  is  for  the 
otteuse  of  murder,  with  punishment  fixed  at 
confinement  in  the  poiltentlary  for  a  period 
of  65  years. 

Sime<ni  Hays,  Tom  Hays,  and  Boy  Barnes 
were  charged  by  separate  indictmezitB  with 
the  murder  of  Tom  Smith.  Barnes  was  also 
charged  with  assault  with  Intent  to  rape  on 
account  of  acts  done  In  the  same  transaction. 

The  facta  In  the  main  are  found  in  Barnes 
V.  State,  232  S.  W.  812.  and  226  S.  W.  226,  and 
in  Tom  Hays  v.  State,  284  8.  W.  896.  not  yet 
[officially]  reported. 

[1]  Simeon  Hays  was  present  when  the  de- 
ceased was  killed.  Tliere  is  evidence  that, 
knowing  the  unlawful  purpose  of  Tom  Hays 
and  Barnes,  he*  aided  and  encouraged  them. 
The  propriety,  therefore,  of  charging  on  the 
law  of  principals  is  not  oi>en  to  question. 
Penal  Code,  art.  7S;  Middleton  t.  State,  86 
Tex.  Cr.  R.  318,  217  S.  W.  1046.  The  con- 
tention that  the  phase  of  the  law  of  princi- 
pals set  forth  in  article  78  of  the  Penal 
Code — that  is,  that  one  Is  a  principal  who  ad- 
vises or  agrees  to  the  commission  of  an  of- 
fense and  is  present  when  it  Is  done — should 
not  have  been  embodied  in  the  charge,  la  not 
sound,  In  our  Judgment. 

[2,  3]  Conspiracy  may  be  proved,  by  cir- 
cumstances, and  it  Is  generally  necessary  to 
do  so.  Wharton's  Crlm.  Ev.  vol.  2,  8  898; 
Underbill  on  Grim.  Ev.  S  491.  It  is  true  that 
It  cannot  be  proved  by  the  acts  or  declara- 
tions of  others  in  the  absence  of  the  accused. 
Wharton's  Crim.  Ev.  voL  2,  |  1673;  Cox  v. 
State,  8  Tex-  App.  254,  34  Am.  Rep.  746; 
BlaIn  V.  State,  33  Tex.  Cr.  R.  236,  26  S.  W.  63. 


[4]  The  oondnct  of  ^^Uant  and  bis  two 
companions  was,  acccwdlng  to  the  state's  evi- 
dence, directed  to  the  accomtdlBhrncBt  of  the 
same  unlawful  object,  and  their  conduct  was 
sufficient  to  support  the  finding  of  ttie  Jury 
that  they  had  agreed  to  take  the  Hfe  of 
Smith.  Underhill  on  Bvldence,  i  491 ;  Whar- 
ton on  Homldda  (3d  Sid.)  {  44L  The  evi- 
dence of  the  acts  and  declarations  of  Boy 
Baniea  in  his  conduct  toward  deceased  before 
leaving  the  place  ct  the  dance  wax  propwly 
received,  as  there  were  drenmstuioes  sup- 
porting the  inferaice  that  be  beard  It  Ita 
admlsslbUlty,  however,  wonld  be  sopp<Hted 
by  bis  snbBeqoeiit  conduct,  as  described  by 
the  state's  wltnessea,  in  adTistng  and  taking 
part  in  Uie  commission  of  the  bomldde. 

"When  the  concert  of  action  is  once  estab' 
lished,  all  of  the  facts  and  drcumatances  wtuch 
preceded  and  connectedly  lead  up  to  the  homi- 
cide are  relevant"  Wharton's  Crim.  Bv.  voL 
2,  p.  1782. 

See  Kipper  v.  States  46  Tex.  Cr.  B.  S79» 
77  S.  W.  611. 

IB]  Where  there  is  prima  facie  evidence 
of  a  conspiracy,  the  acts  and  declarations  of 
each  coconspirator  "done  In  the  prosecution 
aud  furtherant:e  of  the  common  design,  or 
which  form  a  part  of  the  res  gests  of  any  act 
designed  to  advance  the  object  of  the  con- 
spiracy which  is  already  In  evidence,  are  ad- 
missible against  any  or  all  of  the  conspira- 
tors." Underbill  on  Crim.  Bv.  S  492;  Rich- 
ards V.  State,  53  Tex.  Cr.  R.  400,  110  S.  W. 
432. 

[6]  Appellant's  intent  to  kill  the  deceased 
and  his  intent  to  join  his .  companions  In  so- 
doing  Is  Inferable  from  his  conduct  at  tbe 
time  of  the  homicide,  as  described  by  the  eye- 
witnesses and  the  dying  declaration  of  th» 
deceased.  The  acts  of  bis  companions,  whltA 
were  proved,  were  rdevant.  They  were  in- 
dicative of  a  purpose  to  bring  on  a  difflcnlty 
that  might  be  used  as  a  pretext  for  slaying 
the  deceased.  That  the  conduct  of  Barnes 
and  Tom  Hays  in  furtherance  of  the  common 
design  constituted  other  violations  of  the  law 
did  not  render  It  unavailable  to  the  state  im- 
der  the  rule  excluding  extraneous  offenses. 
These  are  not  excluded  where  they  are  part 
of  the  res  gestae,  or  where  they  tend  to  show 
the  Intent.  Wharton's  Crim.  Ev.  vol.  1,  S  33, 
p.  121;  English  v.  State,  84  Tex.  Cr.  R.  190. 
30  S.  W.  233;  Crews  v.  SUte,  34  Tex.  Cr.  R, 
633,  31  S.  W.  373.  There  was  joint  and  sev- 
eral responsibility  for  the  Individual  acts  of 
each  of  tbe  conspirators  in  executing  the  com- 
mon purpose.  Wharton  on  Homicide,  H  418 
to  443. 

The  criticisms  of  the  charge  on  prlndinlB 
are  addressed,  not  to  the  manner  of  submits 
ting  the  law,  but  to  the  fact  that  it  was  sub- 
mitted at  all.  No  defects  in  the  charge  on  tbm 
subject  have  been  pointed  out  in  the  excess 
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tions  to  the  charge,  and  we  have  dlscenied 
none.  See  MlddletoD  v.  State.  80  Tex.  R. 
319,  217  S.  1046. 

The  cbarge  on  manBlanghter  is  assailed. 
Id  it  the  court  said: 

"Now,  if  you  believe  from  the  evidence  that 
the  defendant  heard  one  or  more  pistol  shots, 
and  he  looked,  and  saw  or  learned  that  the  de- 
ceased, Tom  Smith,  had  shot  his  brother  Ttnn 
Hays,  and  that  he  kneir  nodiiDS  of  tb«  eireum- 
■tancea  tbat  canaed  Tom  ftaith  t»  aboot  his 
brathart**  ate. 

The  same  legal  qaestloa  has  arisei)  before. 
See  Pitts  ▼.  State,  29  T«x.  App.  16  S. 
W.  180;  Uoore     SUte^  228  8.  W.  221. 

"When  the  lasnes  of  self-defense,  manslaugh- 
ter, and  murder  ars  raised  by  the  evidence,  It 
u  often  difienlt  to  se  frame  tiie  eharga  to  the 
^iry  that  it  wiU  not  treneh  upon  the  nle  toodi- 
isg  the  bnrden  of  proof,  and  at  the  same  time 
safesraard  the  rights  of  the  accused.  This  dif- 
ficulty grows  out  of  the  fact  that  the  lower 
trades  of  homicide  are  induded  in  an  indictment 
for  murder,  and  these  lower  grades,  in  a  case 
involving  the  Issues  mentioned,  occup;  both  an 
offeosive  aud  a  defensive  relation  to  the  case. 
Hie  Jnry  is  called  npon  to  determine  whether  the 
komicide  was  lawfiil  or  nnlawfiil.  The  bnrden 
is  apott  the  state  to  pEom  befond  a  reasonable 
doubt  the  facta  iriikh  Aim  It  to  be  nolawful 
tod  the  facts  which  bring  it  within  the  high- 
er, rather  than  the  lower,  grade  of  offense  in- 
duded in  the  indictment  To  bring  an  onlaw- 
fal  homicide  within  the  grade  of  manslaughter 
u  against  that  of  murder,  the  burden  ia  not  up- 
on the  accused  to  prove  the  mitigating  circum- 
stances, but  he  is  eatitled  to  have  the  offense 
mitigated  to  the  grade  of  mansljiughter,  if  there 
is  evidence  which  ptodnces  in  the  minds  of  the 
Jury  a  reasonable  doubt  as  to  which  of  the 
grades,  the  higher  or  lower,  he  shonld  be  con- 
victed." Mowe  T.  State,  snpra. 

Considered  In  the  ll^t  of  (be  xecord  and 
other  paragraphs  of  the  charge,  we  think  the 
complaint  of  the  diaz^  on  jnanslan^ter  is 
vithoot  merit 

The  apedal  diarges  ofBered  on  the  sabject 
of  manalan^ter  we  ecnoeiVB  to  be  but  a  repe- 
tition of  matters  eorered  by  the  main  ^haitp, 
and  not  adapted  to  sapiAy  any  d^ect  in  the 
charge  npim  that  sobjeet  doe  to  an  inade- 
quate aabmlsBloa  of  ^e  coDTsrse  of  the  prop- 
ositlcMis  tliOTeda  omtalned;  and'  the  same 
may  be  said  of  the  special  ofaarges  upon  the 
subject  of  prtaidpals.  If  the  charge  sboald 
be  xewrUten  In  its  preeont  form  npon  another 
trial,  and  qwdal  charges  should  be  presented 
or  exe^ptloiiB  filed  pitting  out  the  propriety 
of  Baiq;>lfim»tlng  the  charge  with  Instructions 
amcemlag  the  cooTerse  of  the  matters  there- 
in contained,  the  court,  no  doubt,  responding 
to  a»  rule  npon  the  subject,  would  not  fail 
to  comply  with  It  and  so  amend  the  cbarge 
as  to  ftOly  protect  the  rights  of  the  accused. 

[7,  t]  In  connection  with  the  charge  upon 
seU-^tfense  and  manslau^ter.  there  was  no 
Inion^Riety  in  charging  upim  the  law  of 
286S.W.— 80 
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abandenment  of  the'  difficulty  by  the  deceag> 
ed.  We  thinkt  however,  that,  up<m  anoUier 
trial,  the  paragraiths  of  the  charge  whidi  un- 
dertake to  state  the  circumstancea  on  which 
the  deceased  might  have  been  found  by  tbe 
Jury  to  have  acted  In  self-defCTse  should  b» 
(nnitted,  and  in  lieu  thereof  a  proper  charge 
framed  and  i^ven  upon  the  subject  of  provok- 
ing the  difficulty.  That  Issue  was  clearly 
raised  by  the  testimony  touching  the  testi- 
mony of  Tom  Hays  In  assaulting  the  deceas- 
ed, and  its  bearing  upon  the  case  of  the  aiH 
pdlant  seems  obvious.  In  connection  with 
these  Issues  also,  the  right  to  contlnuo  to 
shoot  during  the  reasonat^  apparent-  contin- 
uance of  the  danger  would  be  appropriate, 
though  the  special  diarge  npon  the  subject 
requested  by  appellant  did  not,  in  our  Jut^- 
ment,  correctly  submit  the  issue,  and  its  re- 
fusal in  the  form  presented  was  not  etnr. 
It  was  broad  enough  to  make  Justifiable  the 
acts  Imputed  to  the  appellant  by  the  state's 
witnesses  after  the  deceased  had  been  wound- 
ed to  helplessness  and  placed  in  Seeder's  car. 
Appellant  having  denied  these  acts,  of  course 
that  phase  of  the  evidence  would  have  to  re- 
ceive attentlMi;  but  if,  as  detailed  by  the 
state's  "Witnesses,  he  inflicted  the  fatal  woiutds 
upon  the  deceased  after  he  was  obviously 
helpless,  or  consmted  to  or  wcouraged  their 
infliction,  we  discern  no  theory  upon  wld(9i 
bis  conduct  could  have  been  Justified. 

^e  testimtHiy  of  the  state's  witness^ 
touching  the  conduct  of  the  parties  at  the 
immediate  time  of  the  shooting  was  to  tbe  ef- 
feet  that  appellant's  car,  after  leaving  the 
dance,  passed  that  In  which  the  deceased  and 
his  companions  were  riding,  and  stt^ped  at  a 
bridge  In  a  manner  preventing  tbe  progress 
of  the  Beeder  car,  in  which  the  deceased  was 
riding;  that  while  It  storoed  Barnes  oigaged. 
In  abusive  language  and  Insulting  conduct 
toward  the  deceased  and  hie  girl  cmqumlona, 
and  tbat  the  craiduct  of  TcHn  Hays  was  oOen- 
Bfve  toward  Edith  Tittle;  that,  after  leav- 
ing the  bridge,  appellant's  car,  after  going 
wme  distance,  stopped  again,  and  as  the 
party  in  Reedo's  car  attempted  to  pass,  they 
were  ordered  to  stop  by  the  api»^lant  and 
his  companions  who  were  standing  in  the 
road,  and  that,  attet  the  car  was  stopped. 
Tom  Hays,  while  the  deceased  was  sitting  In 
the  car,  assaulted  him.  Choking  him  and  hit- 
ting him  with  his  fist;  that  deceased  fired 
and  ran;  that  appellant  and  his  two  compaU' 
Ions  pursued  him,  and  during  the  pursuit 
shots  were  fired  and  deceased  fell  wounded. 
While  upon  the  grotmd,  he  was  assaulted  by 
the  appellant,  who  also  told  his  companions 
that  Smith  was  not  dead,  and  to  shoot  him 
again;  that  afterwards  the  deceased  was 
borne  by  the  appellant  and  Reeder  to  Reed- 
er's  ear;  that  Reeder  was  prevented  by 
Barnes  from  bearing  the  deceased  away;  and 
be  was  later  found  with  numerous  wounds 
upon  his  peraofi  Inflicted  by  a  plstid,  knlfia^ 
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and  MudgeoD,  In  the  Infliction  of  which  de- 
ceased. In  hlB  dying  declaration,  declared  ap- 
pellant took  part. 

Appellant  testified,  in  substance,  tbat  he 
and  deceased  were  friends;  that  he  had  no 
knowledge  ot  any  ill  feeling  existing  between 
the  deceased  and  Barnes  or  Tom  Haya;  tii&t 
he  heard  none  ef  the  conversatloD  between 
Barnes  and  the  deceased  at  the  dance,  nor 
when  the  car  stopped  on  the  first  occasion; 
that  the  next  stop  of  his  car  was  because  of 
trouble,  and  Reeder's  stop  was  voluntary; 
that,  after  Reeder'a  car  stepped.  Tom  Hays 
remarked  that  he  was  going  to  aek  Tom 
Smith  what  "he  had  it  in  for  him  about"; 
that  appellant  advised  him  to  refrain  from 
doing  so,  and,  upon  Tom's  declining,  the  ap- 
pellant requested  him  (Tom)  to  leave  his  pis- 
toi,  which  was  done ;  Uiat  after  Tom  reached 
Reeder's  car,  the  ai^>ellant  heard  blows  and 
a  gunshot;  that,  with  Tom's  pistol  in  bla 
hand,  he  rushed  to  Reeder's  car,  fnmi  which 
the  shots  came,  and  upon  reaching  it.  Smith 
<the  deceased)  said,  "There  is  the  other  son- 
of-ar-Utch;  1  want  to  kill  him  too^"  and  fired, 
the  shot  gnulng  appellant'a  face;  that  at 
that  mfMDHkt  Tom  Hays  exclaimed  that  he 
was  shot,  and  staggered  as  tbou^  he  was 
falling;  that  he  recovered  and  took  tiie  pis- 
tol from  appelant.  Smith  got  out  of  the  car 
on  ttie  <vPoeite  side,  and  app^nt,  mxm  go- 
ing aroond  It,  fonnd  Smith  lying  npon  tSia 
ground,  Barnes  and  Tom  Hays  and  Reedex 
nearby.  Smith  raised  up  on  his  elbow  wiUi 
his  gun  In  his  hand,  and  appellant  exclaim' 
ed:  "Look,  Tom,  the  son-of-a-Mtch  will  shoot 
you  again,"  and  took  the  gun  from  SmlQi'a 
hand.  Appellant  denied  that  he  klt&ed  91 
used  any  violence  upon  Smith  while  he  waa 
on  the  ground,  further  than  taking  the  plstaH 
from  bis  hand.  He  said  l^t  he  and  Reeder 
put  Smith  in  Reeder's  car,  and  that  on  doing 
so  he  again  heard  his  brother's  complaints, 
and  observed  his  bloody  <!onditlon  from  the 
wound  upon  him,  and,  acting  upon  the  im- 
pulse, struck  Smith  on  the  head  with  the 
flashlight,  which,  by  the  one  blow,  was  brok- 
en. Appelant  denied  cutting  or  otherwise 
wounding  SKoith,  or  shooting  at  him  at  any 
time,  and  declared  that  he  had  had  no  previ- 
ous knowledge  of  any  lU  feeling  between 
Smith  and  his  brother,  Tom  Hays. 

[1, 1 1]  The  court  gave  a  charge  applying 
the  principle  of  self-defense  to  the  theory 
arising  from  the  evidence  that,  if  appellant 
took  part  in  the  homicide,  he  was  acting  In 
defense  of  bis  brother,  Tom  Hays,  who  had 
been  fired  upon  and  shot  by  the  deceased. 
The  court  failed  to  charge  on  the  law  of 
self-defense  applicable  to  the  appellant  in  de- 
fending his  own  person.  In  our  opinion,  this 
is&ue  was  definitely  raised  and  it  was  the  Im- 
perative duty  of  the  trial  court  to  submit  it 
to  the  Jury  tor  solution.  Of  course,  if  the  de- 
ceased was  assaulted  by  Tom  Hays  in  porsu* 
aace  of  a  conspiracy  to  whicb  the  api»ellant 


waa  a  party,  he  would  be  rcq;>onslbIe  for  the 
death  of  Smith,  and  there  would  be  no  Justi- 
fication. The  question  would  bo  the  grade  of 
the  offense  and  the  amount  of  the  punish- 
ment. So  tho  same  would  be  true  without  an 
agreement  in  advance,  If  he,  knowing  the  un- 
lawful Intent  of  bis  companions  to  kill  the 
deceased,  aided  or  encouraged  them  In  so  do- 
ing. These  matters  were  presented  to  the 
Jury.  Appellant  testified,  however,  dmylng 
the  conspiracy.  He  denied  any  knowledge  of 
the  unlawful  acts  of  Tom  Hays  or  Boy 
Barnes,  and  claimed  that  the  deceased  fired 
at  him,  and  that  the  bullet  graced  his  face, 
deceased,  at  the  time,  expressing  the  Intent  to 
kill  the  appellant.  The  state's  witnesses 
claimed  that,  after  the  shots  were  fired  by 
the  deceased,  appellant  pursued  and  shot 
him,  and  subsequently  cnt  him  with  a  knife. 
This  appellant  denied.  The  deceased,  under 
the  testimony  as  we  understand,  was  shot 
and  fell  wltliln  a  few  feet  of  the  automobile 
In  which  he  was  sitting  at  the  time  he  fired  at 
Tom  Hays,  at  the  time  when  appellant  claims 
he  fired  at  him.  Appellant  at  the  time,  ac- 
cording to  his  testimony,  had  Tom  Hays'  pis* 
toL  Jt,  BB  claimed  by  the  state's  witnesses, 
the  appellant  fired  at  Smith,  and  this  waa 
after  Smith  fired  at  him,  or  while  he  was  in 
the  act  of  doing  so,  the  question  whetiier  in 
so  firing  he  was  acting  in  his  own  defense 
was  one  which  tt  was  his  right,  under  the 
law,  to  have  submitted  to  the  jury  under 
proper  Instructions.  His  right  and  his  desire 
that  it  be  aooorded  bim  was  bron^t  to  the 
attoition  of  the  trial  Judge  both  by  apediSc 
excOBtUm  to  the  main  dtiarge  and  a  special 
charge  on  the  law  sdf-dttfnae,  as  aiiplled 
to  the  appellant  The  tact  ttiat  the  court 
instructed  on  the  right  to  AtteaA  bis  brother 
does  not  answer  the  cmuplaint  that  the  Jnry 
was  not  instructed  that  he  had  a  right  to 
defend  himself.  Pamell  v.  State^  60  Tex.  Cr. 
R.  420,  98  W.  269;  Knight  StBte,  84  Tex. 
Cr.  R.  3G6,  207  ^  W.  81B. 

The  charge  proceeds  upon  the  theory  ap- 
parently that  the  erideuce  that  deceased  shot 
at  Tom  Hays  raised  an  Issue  of  self-defense 
in  favor  of  Tom  Hays,  and  also  an  issue  as 
to  the  right  of  api»ellant  to  protect  Tom  Hays, 
and  Ignores  the  theory  a  rising  from  the  evi- 
dence that  the  deceased  not  only  shot  at  Tom 
Hays,  but  shot  at  the  appellant,  and  that  ap- 
pellant's participation  In  the  assault  on 
Smith,  if  any,  was  subsequent  or  coincident 
with  Smith's  attack  upon  him.  Althou^  the 
trial  Judge  may  have  believed  that  the  ap- 
pellant was  not  telling  the  truth  In  stating 
that  the  deceased  shot  at  him,  or  may  have 
deemediit  certain  that  the  jury  would  so  con- 
clude, he  was  not  warranted  in  refusing  to 
iJasB  the  quration  on  to  the  jnry  by  an  ai^ro- 
priate  charge.  The  mandate  of  our  law  that 
controverted  questions  of  fact  InrolTilig  the 
lUwrty  of  the  aocnsed  must,  upon  his  proper 
demand,  be  determined  by  tba  Jux7»  Is  absi»- 
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Intfi^  It  proceeds  uimh&  the  theory  that  tbe 
Jury  can  be  trusted,  under  prefer  lostmc- 
Uons,  to  take  care  of  the  rlghta  of  both  th» 
state  and  the  accueed. 

[11]  Oar  statutes  give  the  accused  hi  a 
criminal  case  the  privily  of  testifylD£  In  his 
own  bdialf.  When  he  does  so,  be  beoomea  a 
witness,  and  Is  subject  to  all  the  teste  ct 
truth  that  are  applied  to  other  witnesBea; 
and  when  he  testifles  to  facta  viAcb,  If  tm^ 
excuse  or  mitigate  the  offmse  with  which  he 
Is  charged,  no  Judge  has  the  aothorl^  to  de- 
cide that  his  testimony  Is  fabe.  'IRtA  Jury 
must  pass  upon  his  credibility.  By  giving  the 
testimony  and  seeUng  a  charge  on  It,  he  in- 
vokea  that  phase  of  the  BUI  of  R^ta  wUA 
says,  "The  right  (rf  trial  Jnxy  shall  remahi 
InTiolate,'**  and  it  becomes  the  duty  of  the 
trial  court  to  accord  the  right,  and  upon  Its 
denial  the  duty  of  the  reviewing  court  to  cor- 
rect the  enror. 

Without  giving  the  details  concerning  oth- 
er complaints  rdatlng  to  the  incidents  of  the 
trial,  we  refer  to  the  (pinions  In  the  compan- 
ion cases  of  Boy  Barnes  and  Xom  Haya  In 
which  all  questions  pertaining  to  this  case 
which  are  Ukely  to  occur  on  another  trial 
have  been  the  suhject  of  review  and  decision. 
The  learned  trial  Judge  havli^,  In  our  Judg- 
ment, fallen  into  error  In  refUBlng  to  Instmct 
the  Jury  up<»i  the  issue  ot  self-defense;  we 
fe^  that,  in  the  performance  of  our  duty,  we 
have  no  dioioe  other  then  to  order  that  the 
Judgment  oC  eou^etleii  be  reveraed,  and  the 
cause  remanded  for  another  triaL 


HARRIS  V.  STATE.   (No.  8580.) 

(Court  of  Orimlnal  Appeals  of  Texas.  Jan.  4, 

1922.) 

Crlmlsal  law  «s»15— Coavlottoa  rsvaraed,  and 
preseoatiaB  diBmhsed,  where  statate  is  re- 
liealed. 

The  statate  makins  poflBession  of  equipment 
for  the  manufacture  of  iotoxIeatisK  liquor  an 
offense  being  repealed  pending  an  appeal  from 
a  emTietion  under  it,  the  Judgment  will  be 
rerersed.  and  Qk6  proseention  ord»ed  dismissed. 

Appml  from  District  Cour^  Harrison 
County;  P.  O.  Beard,  Jndge. 

John  Harris  was  convicted  of  being  in 
possession  of  equipment  for  the  manufacture 
<rf  Intoxicating  liquor,  and  appeals.  Re- 
versed, and  prosecution  dismissed. 

H.  T.  Lyttleton  and  Hobart  Key,  both  of 
Marshall,  for  appellant. 

R.  O.  Storey,  Asst.  Atty,  Gen.,  for  the 
State. 

HAWKINS,  3.  OODvtetion  is  for  the  poe- 
eesrion  of  equipment  for  tihe  manufacture 


of  intoxicating  liquor.  Puntahannt  assessed 
at  two  years'  conflnemait  in  the  penltm- 
tlary. 

The  law  making  possession  of  equipment 
for  the  mannfKCtore  c<  intoxleatiz^  liquor 
an  offense  was  r^iealed  by  the  last  called 
session  of  the  L^gli^tnre,  and,  following 
many  other  cases  disposed  of  since  that  time, 
this  Judgmfnt  of  coDvlctifm  must  be  reversed, 
and  the  prosecutlMi  ordered  dhanissed. 


HARDAWAY  v.  STATE.   (Na.  6485.) 

(Court  of  Grtminal  Appeals  of  Texas.  Jan.  4^ 

1922.) 

1.  Intoxicating  liquors  «ss>132  —  State  law 
aoalnst  Illegal  manufacture  not  affected  by  aot 
of  Congreas  enforcing  prohibition  amendment. 

The  state  law  against  illegal  manufacture  of 
intoxicating  lianors  Is  not  rendered  Invalid  by 
Act  Cong,  Oct  28, 1919,  enforcing  Const  U.  S. 
Amend.  18. 

2.  Criminal  law  «=»409— Stats  IntrodnelBg  de- 
fendant's statement  is  bound  by  Its  exculpa- 

'  tory  feature  unless  shown  untrue. 

The  state,  on  prosecatioD  for  unlawful  mazt- 
nfacture  of  intoxicating  liquors,  having  intro- 
daced  defendant's  written  statement  admit^g 
his  connection  with  the  equipment  found,  and 
that  he  Intended  te  manufacture  Uqner,  bat  had 
made  none,  its  cKcolpatacy  features  are  binding 
on  the  state,  unless  shown  to  be  untrue. 

3.  latexleotlni  llqaera  «s>236(l9)  —  EvMenoe 
held  IssaffleleBt  to  skew  anlawfal  naaatafr. 
tare. 

Ctrcamstantlal  evidence  On  prosecution  for 
illegal  manufacture  of  liquor  Aettf  not  to  prove 
def endanf  a  cij^lanation  sjid  denial  untrue,  or  to 
prove  that  he  made  intoxlcathig  liquor. 

.Appeal  from  District  Court,  Cpshur  Coun- 
ty; 3.  B.  Warrai,  Judge. 

J.  T.  Hardaway  was  convicted  of  unlaw- 
ful manufactnxe  ot  Intuioatlng  liquor,  and 
appeals.  Reversed  and  ronandedU 

T.  H.  Briggs,  of  Gilmer,  and  Simpson,  La»- 
seter  &  Simpson,  of  Tyler,  for  appellant 

n.  G.  Storey.  Aast  At^.  Gen.,  for  the 
State.  . 

MORROW,  P.  J.  The  conviction  Is  for  the 
unlawful  manufacture  of  intoxicattng  liquor ; 
punishment  flxed  at  confinement  in  the  peni- 
tentiary for  a  period  of  one  year. 

[1]  The  phase  of  the  statute  upon  which 
the  conviction  rests  is  not  rendered  invalid 
by  the  act  of  Congress  (41  Stat  300)  oiforc- 
ing  the  lag^teenth  Amendment  to  the  federal 
Constitution.  ¥tx  parte  Ollmore,  88  Tex.  Cr. 
R,  629,  228  S.  W.  199. 

Equipment  suitable  for  the  manufacture 
of  whisky  was  found  ui>on  the  farm  of  the 
appellant  He  did  aot  testify  as  a  witness. 
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biA  a  wtlttw  0tetaitait  ilpied  by  him  In 
tlie  nature  of  a  eosdeuioa  was  Introdnoed  1^ 
tbe  state,  In  whldi  be  admitted  Us  cumee- 
tloa  wttb  tbe  eqalpmeat  menttoned.  Be  said 
tikat  It  was  Incomi^ete  bat  that  be  intended 
to  complete  It  and  nee  It  In  maUng  vblsky. 
From  hlB  statonent,  we  anote: 

"I  faave'never  made  an;  whisky,  but  was  fix- 
ing to  try  to  make  it  «t  the  time  the  officers 
came  to  mj  honse.** 

[2, 3]  He  assumes  tbe  position  that,  the 
prosecution  having  introduced  the  written 
statement,  its  ^culpatory  features  are  bind- 
ing upon  tbe  state,  unless  diown  to  be  un- 
true. This  is  a  rule  that  finds  support  in 
many  cases.  Pratt  v.  State,  50  Tex.  O. 
R.  231,  96  S.  W.  8;  Pratt  t.  State.  53  Tex. 
Cr.  R,  290, 109  S.  W.  138 ;  Jones  t.  State,  29 
Tex.  App.  21,  13  S.  W.  990,  25  Am.  St  B€p. 
715;  Combs  v.  State,  52  Tex.  Cr.  a.  617, 
108  S.  W.  649;  Bishop's  New  Crlm.  Law 
(2d  Ed.)  Yoi  2,  %  1241;  PlnckenB  v.  State,  80 
Tex.  Cr.  E.  669,  218  S.  W.  755;  Wool  v. 
State,  88  Tex.  Cr.  R.'  121,  201  S.  W.  1006; 
Sharp  T.  State,  81  Tex.  Or.  256, 197  S.  W. 
207;  Menefee  t.  States  67  Tex.  Cr.  B.  201. 
149  S.  W.  138. 

The  state's  burden  was  to  prore  that  the 
appellant  had  manofactuied  wblsbT'  This 
was  not  dlsdiarged  by  the  mere  proof  that 
he  possessed  equipment  therefor.  Tb»  pos- 
sralon  of  the  equlpmoit  In  the  instant  case 
was  a  circumstance  favorable  to  the  state, 
bet  tbe  mere  intent  and  preparation  to  manu- 
facture liquor  does  not  constitute  the  of- 
fense charged.  Cheatham  t.  State,  67  Tm. 
Or.  R.  442,  125  8.  W.  665;  Pratt  T.  State, 
50  Tex.  Cr.  R.  227,  96  8.  W.  8;  Oyc.  of 
Law  &  Proa,  voL  12,  p.  177 ;  Code  of  Crlm. 
Proc  Art  772. 

Hiere  was  found  a  small  qnantl^  of  liq- 
uor, which  the  witness  Brice  said  was  whisky. 
He  claimed  that  It  was  found  by  tbe  witness 
Hogg.  Where  it  was  fonnd  Is  not  stated  by 
eltSier  Brice  or  Hogg,  who  was  also  a  wit- 
ness. The  bottle  U  described  as  a  catsup  bot- 
tle; the  stt^per,  a  corncob  with  a  rag  around 
It  Brice  said:  "It  smells  like  coal  oil  a  U^ 
tie  bit,  but  it  is  com  whisky."  The  quantity 
was  not  more  than  two  ounces.  According 
to  ttie  state's  witnesses,  the  bottle  had  pre- 
tIou^  contained  oil;  and  tbe  percentage  or 
proportion  of  alcohol  in  the  bottle  was  not 
within  the  knowledge  <tf  the  witness.  Thvt 
state  rtiled  npcn  drcomstantlal  evldoice 
alone,  and  the  jury  was  so  instructed.  Aside 
from  the  two  ounces  of  liquor  mentioned,  no 
vblAy  or  otha  intoxlcanto  were  found  so 
far  as  the  evidence  reveals.  As  stated,  the 
state  proved  the  explanati(m  made  by  tbe 
appelant  of  bis  possession  of  the  mash  and 
eonipmott  and  his  denial  aX.  tbe  manu- 
ISactnre  of  the  whisky.  Tested  by  tbe  rules 
of  drcnmstantial  evidence,  testimony 


does  not,  tn  our  opinion,  prove  his  explana- 
tion and  donlal  tmtrae^  nor  doee  It  prove 
tbat  bo  made  Intsaelottlng  Uqnor.  Vtom  hta 
doiial,  proved  by  tbe  itate,  ttie  bypottaeals 
of  InnoemcB  affirmatively  apiwara  In  our 
opinion,  It  waa  not  overcome. 

For  ttiat  leeoon  ttte  judgment  !•  rmrHd* 
and-  tbe  eansa  xemanded. 


DUNCAN  V.  STATE.   (Nfc  6549.) 

<Conrt  of  Orlmintl  Appeals  of  Texas.  Jan.  4, 

1922.) 

1.  Forgery  «s»l2(9)— lastraneot  need  sot  be 

dated. 

The  ofFenae  of  passing  a  forged  instrument 
is  comidete,  although  the  instrument  alleged  to 
have  been  passed  had  no  date  except   

191-." 

2.  Forasry  ^34(8),  47— Refusal  to  direct  ver- 
dict of  not  onllty  held  proper;  proof  held  to 
show  so  varlaiioe. 

In  a  proflecutlon  for  passing  a  forged  in- 
stmment,  where  a  check  was  passed  to  W., 
from  whom  the  accused  obtained  goods  and 
money,  which  belonged  to  Z.,  the  employer  of 
the  derk,  an  allegation  tbat  the  pasting  was  to 
the  clerk,  and  pimtf  showing  Urn  to  be  the  derk 
of  Z.,  constitnted  no  vsrlance,  and  a  refusal  to 
direct  a  verdict  of  not  guilty  was  proper. 

3.  Forgery  «»34<1)--Cheak  held  ainisslble  la 
evtdtiee^  altheHli  bidMaeet  dM  set  set  fertli 
ladersenaito  thereoa. 

In  a  prose<»iti(m  for  forgery  of  a  bank 
dieck,  fsflnre  to  set  out  As  Indorsements  there- 
on in  the  indictment  waa  not  a  valid  ground  of 
obJeetiMi  to  tbe  admission  of  the  dia^  in  evl- 
denc*. 

4.  Forgery  ^S-Jntent  ef  aeomed  to  injaro 
aad  defraad  la  Mutag  wrtttsa  tastavneat  la 

naterlal. 

In  a  prosecution  for  passing  a  forged  in- 
stroment,  altboogii  the  intent  to  injure  and  de- 
fraud ts  not  named  as  a  specific  element  in 
Ternon's  Ann.  Fen.  Code  1916,  art  937.  it  is 
required  that  the  accused  knowingly  pass  an 
instrument  in  writing  which  has  been  made  with 
Intent  to  injure  and  defraud,  and  if  the  accus- 
ed made  and  passed  the  check  without  intent 
to  Injore  and  defraud,  be  would  not  be  guQty. 

5.  Crlmlaal  law  «=»772(6)  —  Defensive  theory 
should  be  tsbmftted  In  afflrHatlve  charge^ 

Where  there  is  a  defensive  theory,  it  should 
be  Bubmitted  in  the  cha^  in  an  affirmative 
manner,  and  this  is  imperi^ve,  where  a  qteeial 
charge  affirmatively  submittiiig  such  defensive 
theory  is  requested,  unless  such  affirmative 
presentation  substsntlally  appears  In  tbe  main 
charge.- 

6.  Forgery  «=948— Refusal  to  preseat  affirma- 
tlva  ekarge  that,  aalsss  aeewMd  IntoaM  to 
iRjars  aad  defraad  at  time  of  passlag  a  oheek, 
he  should  be  aoqaltted,  held  error. 

In  a  prosecution  for  passing  a  forged  instrn- 
ment,  where  the  defense  was  lack  of  intentloa 
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to  fojnn  ai^  defraud,  tha  rafasal  to  give  an 

instractioD  for  defendant  that,  unless  the  iutj 
believed  he  intended  to  Injure  or  defraud,  he 
was  tfititled  to  a  Terdlct  of  not  foilty.  vaa 
error. 

Appeal  from  District  Court,  Fayotte  Ooan- 
t7;  M.  O.  Jeffrey,  Judge. 

Leon  Duncan  was  convicted  of  passing  a 
forged  Instmmat,  «iid  lie  aivMla.  Bereised 
and  ramanded. 

John  T.  Duncan,  of  La  Orange,  for  appe- 
lant 

B.  a  Btenr.  AMt  Atty^  Oen.,  ftir  llie 
8tat& 

T.AT^TTMORR,  J.  Appellant  was  convicted 
In  the  district  court  of  Fayette  county  of 
passing  a  forged  instniment,  and  bis  punish- 
ment Oxed  at  two  yeare  In  the  penlteuttery. 

[1]  Appellanfs  motion  to  quash  tiie  Indict- 
ment was  because  of  the  fact  that  the  In- 
strument alleged  to  have  been  passed  by  him 

was  without  other  date  than  "  191 — ." 

In  Boles  v.  State,  13  Tex.  App,  657,  and 
Dixon  T.  State.  2ft  S.  W.  501,  we  held  this 
offense  complete,  even  though  the  alleged 
forged  Instrmnent  bore  no  date.  We  think 
this  correct,  and  that  the  motion  was  proper- 
ly overruled. 

[2]  Jo^  Welkel  was  a  clerk  for  John 
Zwiener.  The  check  In  question  was  passed 
by  BKtellant  to  Weikel,  from  whom  he  ob- 
tained goods  and  money.  Tiie  allied  pass- 
ing was  to  WelkeL  Because  of  the  fact  that 
the  motney  and  goods  obtained  actoally  be- 
longed to  ZwUner,  the  emploiyer  ot  W^el, 
^ipellant  aifted  an  tnatrocted  veardict  of  not 
gnUty.  Its  refual  was  jnover.  An  aU^a- 
tlon  tibat  the  passing  was  to  A.,  and  the  proof 
duming  lilm  to  be  the  derk  of  B.,  eonstltates 
no  variance.  Beimes  t.  Stat^  60  Tex.  Or. 
B.  420.  129  a  W.  128;  Strang  t.  Stats,  82 
Tex.  Cr.  R.  210,  22  ^.  W.  680. 

[3]  That  the  daeek.  offured  In  evidence  liad 
thereon  indorsements,  which  did  not  appear 
in  tbe  description  of  the  check  In  the  In- 
dlctm^t,  would  not  be  a  valid  ground  of 
objection  to  the  introduction  ot  such  check. 
The  check  was  an  ordinary  bank  check,  and 
was  ccwQplete  wlthont  the  Indorsments, 
whtcdi  meed  not  In  set  out.  BCcGee  v.  States 
62  Tex.  Or.  B.  368,  137  S.  W.  686;  Bader  T. 
State.  44  T^.  Or.  B.  184, 60S.  W.  606;  Beer 
T.  State,  42  Tex.  Or.  B.  606*  00  S.  W.  062.  06 
Am.  8t  Bep.  810. 

Tbe  only  contention  actually  made  and  t» 
lied  upon  on  behalf  of  appelant  was  that  his 
act  in  making  and  passing  the  alleged  forged 
Instrument  was  without  intent  to  Injure  or 
defraud.  He  took  tbe  witness  stand,  and  ad- 
mitted signing  Nollkamper's  name  to  the 
dwdc,  and  that  he  passed  it  to  Weikel.  Ap- 
pflUant  la  a  n^ro.  He  bad  worked  for  NoU- 
kampar  tat  fiv«  yean,  and  was  In  Ids  aeniee 


T.  STATE  469 

8.W.) 

at  the  time  of  the  tnasacttoo  aUaged.  It 
was  Saturdaj,  and  he  asked  his  on^oyar 
formoneiy,  taut  tbe  latter  bad  noae,  and  appel- 
lant went  to  town,  and  drew  the  cbeek  in 
question  for  $80,  signed  Noll  ka  roper's  name 
thereto,  passed  it,  got  some  money  and  some 
gD0d«  and  went  baA  to  N<dlkamper*k  tUxe. 
^ntie  forgery  was  dlsoaTei<ed  that  aftenio<m. 
and  Mr.  Kollkamper  was  notified.  He  took 
appellant  with  blm  and  w^it  to  town,  where 
he  paid  off  the  check.  AypeUant  continued 
wedUng  for  Ub.  MoUkamper  up  to  tbe  time 
of  the  return  of  the  Indictment  herein.  Mr. 
Nollkamper  testified: 

"Yes;  I  paid  off  that  $20  check.  Tee;  after 
he  come  and  explained  to  me  how  he  come  to 
draw  the  check,  I  went  and  paid  it  off,  and  he 
worked  it  out.  Tea;  at  the  time  he  told  me 
*  *  *  that  he  did  not  intend  to  swindle  me 
oat  of  the  money,  but  he  wanted  to  get  the  mon- 
ey and  would  pay  me  back;  that  is  what  he  told 
me." 

In  another  port  of  bis  testlmcmy  this  wit- 
ness said: 

told  ne  t^t  when  be  drew  tte  diedi  hs 
thoQght  It  would  be  all  rlidit,  and  he  intended 
to  work  it  out;  when  I  paid  the  chei^,  he  said 
he  wanted  to  work  It  out.  He  told  me  first, 
when  he  made  my  name,  he  thought  it  would 
be  all  right;  he  told  me  that  Bat  it  was  not 
all  right  for  him  to  sign  my  name  to  the  check, 
Sore,  I  afterwards  paid  It  off,  after  I  under- 
stood how  it  was,  and  be  worked  It  ottt  He 
made  no  attempt  to  nm  away." 

We  also  find  In  the  statement  of  facts 
proof  that  at  some  other  tlm^  tbe  date  not 
appearing,  m^dilant  bad  signed  NoUfcanq^s 
name  to  another  diedc  and  gotten  goods  and 
apparently  money,  which  transaction  resulted 
in  the  goods  being  ntnraed  and  NoUkanwer 
paying  to  tbe  party  who  had  cashed  this 
check  the  amount  of  money  obtained. 

[4]  If  aiqpeUant,  because  of  prlnr  slmUav 
dealings,  or  because  of  the  relations  between 
him  and  his  employer,  or  for  any  reason. 
beUeved  his  making  and  passing  this  oheek 
would  be  accepted  and  ratified  by  his  em- 
ployer— in  otb»  words.  If  for  any  reastm 
his  act  was  without  intent  to  Injure  and  de- 
fraud— he  would  not  be  guilty  herein.  He 
was  entitled  to  an  afBrmatlTe  presentation  of 
this  issue  to  the  jury.  While  the  Intent  to 
Injure  and  defraud  la  not  named  as  a  spedflc 
element  of  passing  a  forged  instrument  In  ar- 
tlde  937.  Vernon's  P.  C,  It  Is  required  that 
the  accused  knowingly  pass  an  instrument 
In  writing  which  has  been  made  with  intent 
to  injure  and  defracid,  and  this  el«nait  of 
the  offense  should  not  be  Ignored  in  the 
cfaai^,  and  was  not  in  the  charge  In  tbe  in- 
stant case.  Thurmond  t.  State,  26  Tex.  App. 
870,  8  S.  W.  473 ;  Feeney  v.  State,  58  Tex. 
Or.  B.  162,  124  S.  W.  044 ;  BUey  t.  State, 
44  a  W.  400;  WtUlams  T.  8tat^  82  B.  W. 
644. 
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[t]  Pertwps  there  im  so  better  settled  prop* 
odtlOD  In  ovr  practice  tbat  that,  where  there 
Is  a  detaislTft  ttecayt  tt  abould  be  sntnaltted 
in  flie  diarge  In  en  afflnnatlTe  manner,  and 
this  la  now  Imperative  In  a  pw^pet  caae^ 
where  a  special  <4iarge  afflrmatlT^y  sabmlt- 
tlne  auc^  defeneive  theory  Is  requested,  un- 
less snch  affirmative  preamtation  substantial- 
ly aKiear  In  the  main  charge.  Martin  v. 
State,  67  Tex.  Or.  R.  264,  122  S.  W.  KSS; 
Walker  r.  State,  «3  Tex.  Cr.  R.  499,  140  S. 
W.  455;  Porter  v.  State,  48  Tex.  Or.  R.  301, 
88  S.  W.  869 ;  article  737,  Vernon's  C.  O.  P. 
In  the  instant  case  the  conrt,  as  applicable 
to  the  lacts  only,  gave  the  following  charge: 

"Jt  yon  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  Leon 
Duncan,  in  the  county  of  Fayette,  and  state  of 
Texas,  on  or  about  the  30th  day  of  November, 
A.  D,  1920,  did  knowingly  and  fraudulently 
pass,  as  true,  to  one  Joel  Weikel,  the  instru- 
ment described  in  the  indictment,  with  intent 
to  defraud,  and  you  further  believe  from  the 
evidence,  beyond  a  reasonable  doabt,  that  said 
written  instrument  was  forged,  and  was  made 
without  the  anthoii^  of  Cbas.  NoUkamper,  and 
that  the  defendant  then  and  there  knew  that 
said  written  instrument  was  forged,  then  you 
will  find  the  defendant  guilty,  as  charged  in  the 
indictment,  and  assess  his  punishment  at  con- 
finement in  the  penitentiary  for  a  term  of  not 
leas  than  two  nor  more  than  five  years.  If  yon 
do  not  BO  believe  from  the  evidence,  beyond  a 
reasonable  donbt,  you  will  acquit  the  defend- 
ant" 

[I]  Appellant  reauested  a  special  chaise 
stating,  In  substance,  that  the  intent  to  injure 
and  defraud  was  the  gist  of  this  oCfense,  and 
that,  though  tlie  Jniy  may  have  believed  that 
appellant  signed  the  name  of  his  ai4)loyer  to 
the  cfaedc  and  passed  It,  yet  unless  they  be- 
Uerod  from  all  Uie  erldiBiice  tbat  he  Intended 
to  Injure  or  defraud  either  bis  employer  or 
the  party  to  whom  It  was  passed,  then  appel- 
lant was  entitled  to  a  verdict  of  not  gnUty. 
While  this  charge  might  have  been  worded 
dUrerentl7,.we  b^eve  It  presented  a  crarect 
prlmdple,  and  was  an  afflmtative  presenta- 
tlou  of  the  only  defensive  theory  raised  by 
the  evidence.  Regardless  of  the  fact  Uiat 
sibilant  did  sign  Mr.  Nollkamper's  name  to 
the  check,  and  did  pass  it,  if  the  Jury  be- 
lieved that  he  was  without  intent  to  Injure 
and  defraud  In  the  matter  they  should  have 
acquitted  him,  and  there  is  no  question  In 
our  minds  but  that  a  charge  afflrmativtiy 
presenting  this  Issue  should  have  been  giv^ 
and  said  specdal  charge  sufficiently  presented 
same  to  make  Its  refusal  error. 

Appellant  stroiuously  insists  that  the  evi- 
dence Is  not  sufficient  to  support  the  ju^- 
inent  on  this  point  We  are  unwilling  to 
take  to  ourselvea  the  task  <tf  deciding  this 
qneatien.  If  the  Jury,  upon  an  affirmative 
preeentatioD  of  appellant's  defensive  theory. 


should  find  against  him,  we  would  uat  be 
willing  to  say  tMt  th^  verdict  was  wlOiout 
support. 

For  the  error  of  the  trial  court  In  refusing 
to  present  such  issue  to  the  Jury,  the  Judg- 
ment of  the  trial  conrt  will  be  nmamd,  and 
the  cause  r»nanded. 


WHITLEY  V.  STATE.    (No.  6557.^ 

(Ooort  of  Criminal  Appeids  of  Teass.  Jan. 

11.  1962.) 

1.  CrImlaaJ  raw  «»t092(8)  —  Bills  of  OKoep- 
tlons  not  ftled  within  90  days  after  flsal  Jodg. 
mast. 

Under  Vernon's  Ann.  Code  Cr.  Ppoc  1916^ 
art  846,  providing,  In  the  absence  of  an  oider 
aztcnding  time,  bills  of  ezeeptioiis  most  be  filed 
in  the  lower  court  within  80  days  after  final 
judgment  provided  the  trisl  term  extends  more 
than  8  weeks,  where  motion  for  new  trial  was 
overruled  July  2,  1921,  and  there  was  no  order 
extending  the  time,  the  filiiv  of  bills  of  exer- 
tions Auffost  4th  was  not  comidtance. 

2.  Criminal  law  ^1 122(6)— Refssal  of  ohan- 
es  not  ooBsldered  oa  appeal  whss  record  dois 
not  disdoee  rsqaest  at  proper  ttam. 

Where  the  record  does  not  disclose  that  re- 
quested ehatves  were  presented  at  the  proper 
time,  the  refusal  itt  barges  requested  eauot 
ba  conitidered. 

3.  False  pretesses  ^s>9,  38  —  lajarad  party 
mast  be  laiaoed  te  part  urith  pra^erty;  prt- 
tense  mNat  be  proved  as  laM. 

To  make  out  a  case  of  swindling,  the  in- 
jured party  must  be  induced  to  part  with  pnq>- 
erty  by  false  pretense  or  representation  made 
for  such  purpose,  and  it  is  necessary  that  the 
false  pretense  was  not  only  made,  but  relied  on, 
and  was  the  Inducement  that  moved  such  per- 
son to  part  with  his  property,  and  the  false  pre- 
tense charged  must  be  proved  as  laid. 

4.  False  pretesses  ^»4fi(l)— Evldesoa  held  Is- 
snfflolent  In  proaecatlOB  for  swiadHBa. 

In  a  prosecution  for  swindling  by  means  of 
a  trust  deed,  evidence  Jkeld  inavSeieat  ta  snatsift 
conviction. 

Appeal  from  District  Court,  Wichita  Coun- 
ty; P.  A.  Martin,  Judge. 

J.  E.  Whitley  was  convicted  of  swlndlinfC, 
and  he  appeals.   Reversed  and  remanded. 

Heyser,  Hicks,  Wilson  ft  Williams  and  H. 
D.  Bishc^,  all  of  Wichita  Falls,  for  appellant 

R.  G,  Stor^,  Asst.  Atty.  Gen.,  for  the 
State. 

LATTIMOBB,  J.  Appellant  was  convicted 
In  the  district  court  of  Wichita  county  of 
swindling,  and  his  punishment  fixed  at  coo- 
flnement  In  the  penitentiary  for  two  years. 

[1]  The  state's  motl<m  to  strUce  out  appd- 
lant's  bills  of  exception,  because  filed  too 


^»For  otbw  oasw  mi  ishm  topic  aad  KBY-NUMBER  In  all  K«r-Numb«red  Dlgnta  sad  laduM 


Digitized  by  Google 


WHITi;jET  T.  STATK 
(t3«  S.W,) 


471 


late  In  tbe  cQurt  below,  imist  be  snatftined. 
Artide  845.  TamoB's  O.  a  P.,  prorides  tbat. 
In  tbe  absence  of  an  order  extending  tbe  time 
for  filing,  bills  of  exaepOm  mmt  be  flied  In 
tie  lower  court  within  80  days  after  final 
Judgment,  provided  trial  term  ertends 
more  than  8  weeks,  and  within  30  days  after 
adjoummoit,  If  the  leagfh  ct  tbe  tenn  be 
otberwise.  Tbe  term  of  the  trial  oourt  to 
tbe  Instant  case  extended  more  than  8  vretka, 
but  appellant's  motion  for  new  trial  was  not 
oremiled  until  the  day  of  adjonrnment, 
wbich  wag  Jnly  2,  1021.  There  was  no  order 
ending  the  time  for  fiUng  bills  ol  eicep- 
doD,  and  same  appear  not  to  liave  been  filed 
ml  Aagnat  4th.  Tbls  was  more  than  SO  days 
after  stuOi  adjournment. 

[:i  IHree  special  charges  requested  on  be- 
half of  appelant  were  refused.  We  cponot 
ciwsider  complaint  of  the  courts  action  in 
this  regard.  There  is  nothing  <m  tbe  fsce  of 
any  of  said  charges  to  apiffise  ns  whether 
same  were  presented  before  the  argument  In 
tbe  ease  \)eg»a,  and  the  bUls  of  ezceptlwi  lel- 
atlTe  thereto  have  been  stricken  oat  Jones 
?.  State,  74  Tel.  Or.  B.  205,  167  S.  W.  lUO; 
[x>ptt  y.  State,  78  Tex.  Or.  B.  624, 169  8.  W. 
154;  Perrett  v.  State,  76  Tex.  Cr.  R.  M, 
170  S.  W.  316.  Qitber  by  bill  of  eioeptlona 
or  otherwise  in  the  record  it  must  be  made 
to  appear  that  the  reduested  charges  wtt« 
presented  at  a  proper  time.  Ckddsteln  t. 
state,  73  Tex.  Or.  E.  558,  166  S.  W.  149. 
Tbere  were  no  exceptions  taken  to  the  main 
cbarge,  and  we  have  held  that,  unless  there 
be  such  exceptions  directed  at  some  omission 
01  error  of  the  main  charge,  the  refusal  of 
reqaested  charges  will  not  be  Considered  on 
appeal.  Speer  t.  State,  7S  Tex.  Cr.  B.  S48, 
m  S.  W.  201. 

[3,  *]  The  only  remaining  question  Is  the 
suffldency  of  the  evidence.  This,  matter  has 
dven  us  much  concern.  The  state  only  in- 
troduced two  witnesses,  Mary  Foley,  the  al- 
leged injured  party,  and  one  Moore,  tbe  tax 
assessor  of  Hill  county.  Mr.  Aioore's  testi- 
moay  related  solely  to  whether  or  not  cer- 
tain lots  In  Mt  Calm,  Hill  county,  Tex., 
e:dsted. 

Miss  Foley  dald  that  she  let  appellant  have 
S500  In  September,  1920.  Apparently  no 
note  or  other  evidence  of  Indebtedness  or 
security  was  given  her  at  the  time  of  such 
lending.  On  October  22,  1920,  It  appears 
that  appellant  was  about  to  leave  the  town 
of  Wichita  Palls,  and  on  that  date  he  exe- 
cuted and  delivered  to  Miss  Foley  two  Instru- 
mcDta  In  writing,  one  of  which  Is  copied  in 
the  indictment  as  being  the  subject  of  cer- 
tain false  pretenses  made  by  him  to  Miss 
Foley  upon  which  she  relied  and  was  In- 
duced thereby  to  part  with  the  $200,  the  ob- 
taining of  which  Is  here  charged  against' ap- 
pellant as  criminal.  It  is  charged  In  tbe 
indictment  tbat  appellant  pretended  to  Hiss 
Foley  that  the  Instrument  set  out  therein 
wu  a  ralld  deed  of  trust  on  certain  lots  and 


a  house  in  Mt  Oalm,  HIU  copnty,  Tex.,  and 
tiiat,  r^ing  on  his  rqiresentatlons,  she  de- 
llTered  to  Um  In  exchange  for  said  pretend- 
ed deed  of  trust  ber  $200  in  mtmey.  The 
travorse  In  tlie  Indictment  states  that  fba 
property  did  not  in  fact  exist,  and  that  the 
pretoided  deed  dt  trust  was  not  valid  be- 
cause sucb  property  did  not  udtet,  and  "be- 
cause aald  written  Instrument  was  not  then 
and  there  a  valid  and  legal  deed  of  trust." 

Tbe  written  instrument  so  set  out  was  not 
a  deed  of  trust,  and  bears  no  resemblance  to 
audi  an  instrument.  It  was  merely  a  fllled- 
out  form  for  an  ordinary  Tender's  lien  note, 
and  recited  that  J.  K.  Whlttey  promised  to 
pay  Mary  Foley  $1,200,  30  days  after  date, 
and  that  this  note  was  s^ven  in  payment  for 
certain  described  jnoperty  in  the  town  site 
of  Mt  Calm,  Mill  county,  Tex.,  ttils  day  con- 
veyed by  me  to  Mary  Foley.  To  secure  pay- 
ment of  same  a  vendor's  Men  Is  retained  in 
said  conveyance;  and  as  further  security  for 
tbe  payment  hereof  a  deed  of  trust  Is  this 
day  given  to  Alary  Foley  as  security  on  a 
promissory  note.  Other  recitals  usnal  In 
such  note  forms  also  appear.  At  tbe  conclu- 
sion of  the  document  and  abbve  the  signa- 
ture of  ai^llant  aK>eara:  "Nov.  15,  1920, 

n^oo." 

The  other  Instrument  leered  In  evldenoe 
which  was  executed  by  appelant  at  tbe  same 
time,  and  which  was  also  delivered  to  Miss 
Foley  by  him  on  said*  date,  was  a  mortgage 
on  a  Ford  car  and  a  piano,  and  recites  tbat 
It  is  given  to  secure  a  note  for  |1,200  givrai 
by  J.  E.  Whitley  to  Mary  Foley,  dated  Oc- 
tober 22  and  due  November  15,  1920.  If  any 
deed  of  trust  or  any  conveyance  or  otb^  In- 
strument, was  executed  by  appellant,  same 
does  not  appear  In  the  record. 

According  to  Miss  Foley,  these  Instruments 
were  delivered  to  I^r  about  or  soon  after 
12  o'clock  on  October  22d,  and  neither  at  the 
time  of  such  delivery  or  before  then  was  any- 
thing said  to  her  by  appellant  about  any 
$200  loan,  or  the  obtaining  of  said  sum  fn 
any  way,  and  we  are  forced  to  conclude  that 
she  regarded  the  transaction  of  the  delivery 
and  acceptance  of  said  papers  as  closing  up 
tbe  $500  loan  above  mentioned.  Miss  Foley 
says:  ■ 

"With  reference  to  tbe  time  I  gave  him  the 
check  for  $200  jnst  identified,  be  gave  me  those 
papen  that  afternoon,  about  along  soon  after 
12  o'clock.  I  gave  hfan  the  checks  after  that 
time.  Yes,  sir;  that  same  afternoon.  I  don't 
know  bow  long  afterwards;  it  was  about  one 
hoar;  I  do  not  know.  Well,  after  he  came  to 
me  and  wanted  to  borrow  $200  more,  then  I 
wrote  the  check  out  acd  went  down  to  tbe  bank. 
It  was  after  he  gave  me  the  papers.  He  told 
me  what  they  were  worth,  and  after  that  he 
told  me  that  be  wanted  to  borrow  $200.  He 
told  me  those  papers  were  worth  $20,000;  that 
they  indnded  tiiose  lots  and  a  piano." 

In  another  part  of  her  testimony  she  said: 

"Well,  be  gave  me  all  of  those  papers  tbst 
day  before  he  borrowed  the  money.   I  don't 
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know  wbethcr  lie  fDcluded  tlie  pap«n  on  th« 
otiier  $200,  or  not.  I  don't  r«nember.  Yes, 
flir;  some  money  lie  had  borrowed,  $500.  Well, 
be  gave  me  those  papers  that  Aaj.  He  didn't 
come  bdck  risht  there  at  the  house  and  borrow 
the  $200;  soon  after  that.  Well,  he  had  not 
asked  for  the  9200  when  he  gave  me  the  notes." 

Sbe  bIbo  testmed  : 

"No;  he  had  not  mentioned  the  $200  at  the 
time  he  executed  the  papers.  He  fixed  the  pa- 
pers np  and  toM  me  thejr  were  wortii  $20,000, 
and  I  reeelved  tiie  papors  from  him.  Tes,  rir; 
■nd  later,  right  there  In  the  hoaw,  lie  wanted 
to  borzow  $200  more.'* 

And  further  on  In  her  testimony  she  again 
said: 

"No,  air;  I  did  not  know  at  the  time  he  was 
going  to  want  $200  more.  Be  told  me  what 
they  were  worth.  No;  be  didn't  make  or  re- 
new any  representattons;  he  didn't  say  any- 
thing else  about  it.  We  went  to  th«  bank  and 
cashed  the  check." 

And  then  atiU  forther  on  she  r^ieats: 

"No;  he  did  not  make  any  farther  rqiresen- 
tations  as  to  the  value  of  the  proper^.  He 
had  already  closed  up  the  papers,  told  me  they 
were  worth  $20,000,  that  he—  I  fast  made  a 
straight  loan;  yes,  rir;  and  gare  him  the  dieok 
br  $000  after  he  had  fixed  vp  the  papers." 

In  condudlng  her  croBB-ezamlnatlon  tibis 
witness  also  testified:. 

"Jn  borrewlng  the  $300  tutUng  was  aald  by 
him  or  me  that  I  should  rely  on  the  fihaU«l 
mortgage  and  note  for  the  $200." 

To  make  out  ft  case  of  swindling  the  In- 
jured party  must  be  Induced  to  part  with 
his  property  by  talse  pretenses  and  repreaen- 
tattons  made  for  such  piirpose.  Blum  t. 
SUte,  20  Tex.  App.  592.  54  Am.  Rep.  530; 
Allen  T.  State,  16  Tex.'A«p.  IBO.  It  must 
be  shown  that  the  false  pretense  set  out  in 
the  indictment  was  not  only  made,  but  that 
It  was  r^led  on  by  the  Injured  party,  and 
was  the  inducement  that  moved  such  person 
to  part  with  his  pr<^rty.   Thorpe  v.  iState, 

40  Tex.  Cr.  K.  846,  60  S.  W.  38S;  Hunter  v, 
State»  46  Tex.  Or.  R.  498.  81  8.  W.  730; 
Doxey  t.  State.  47  Tex.  Cr.  K.  605.  84  S.  W. 
1061,  11  Ann.  Caa.  830.  The  false  pretmie 
charged  must  also  be  proved  as  laid.  Mar- 
wUaky  v.  State,  9  Tex.  App.  377;  Decbard  v. 
State.  67  S.  W.  814.  It  has  also  be&i  held 
that  not  only  must  the  Injured  party  have 
been  induced  to  part  with  hla  property  by 
means  of  the  alleged  false  pretense,  hut  that 
such  pretense  must  have  been  such  as  was 
reasonably  calculated  to  Induce  the  owner 
to  part  with  sudh  property.  Cowan  t.  State, 

41  Tex.  Or.  B.  617,  66  S.  W.  751;  Peckham 
V.  State.  28  S.  W.  532. 

Applying  the  prlndi^es  of  Oie  above  ded- 
si<ms,  we  observe  that  all  the  representations 
made  by  appellant  were  made  In  closing  up 
the  $600  loan,  and  that  the  matter  of  get- 


ting the  $200  ttenllmea  waa>not  flien  dls- 
cnseed  or  referred  ta  Whai  appellant  got 
said  $200  loan  later,  Iflss  Votey  aays  over 
end  over  that  la  made  no  representation,  and 
it  la  thus  made  dear  that  said  $200  was  not 
obtained  by  appellant  in  wreliaiige  for  any 
written  InstmniMtt,  nor  did  tSie  owner  under- 
stand that  «be  was  receiving  any  written  in- 
strument In  ezdiange  for  aald  $200. 

We  are  nnable  to  find  any-  evidence  tSiat 
Miss  Foley  did  not  let  appellant  haye  Hie 
m^me^  In  qaestlon  rdylng  aa  mwA  on  the 
mortgage  on  the  Vara,  car  and  the  piano  as 
on  the  sapposed  deed  of  tnist  She  testtfled 
Uut  he  gKTB  iet  botii  of  said  papm  at  the 
same  lime,  and  Oat  fata  represoitaaons  as 
to  their  valne  Indnded  hoth,  and  we  find  bo 
place  where  he  seems  to  have  made  any  rep- 
reswtatlon  as  to  the  aeparate  valoee  of  ei- 
ther of  teM  imrtrumoitB. 

The  allegntton  In  the  Indictment  ttmt  Mlas 
Fol^  was  induced  by  and  relied  on  repare- 
amtaflona  u  to  the  valne  of  one  paper  is 
not  met  hy  i^ottf  tfiht  appellant  gave  her  two 
IMpers,  one  paiportlng  to  be  a  deed  of  inu^ 
and  tbo  other  appearing  to  be  a  mortsase  on 
a  Ford  car  and  a  irianoi  BV>r  all  we  kamr 
from  the  record  the  nMntgage  was  a  ffenoine 
mortgage,  and  the  propert;^  mentioned  tlier»> 
In  wag  ot  amply  auffldant  value  to  have  ins- 
tilled a  loan  of  $200  or  - more,  and  Qiere  ajh 
pears  no  evidence  or  miggestlon  ot  the  fftct 
that  appellant  did  not  then  own  said  Ford 
car  and  piano,  and  that  said  Instrument  was 
not  a  valid  obligation,  nor  of  the  fact  tbat 
Uiss  Foley  did  not  rely  thereon  In  parting 
with  her  m<mey. 

We  further  <4)serve  that  the  testimony  of 
the  tax  assessor  of  HIU  county  was  very  on- 
oertaln  as  to  the  existence  of  the  prc^rarty 
mentioned  In  the  supposed  deed  of  trust 
He  testified  that  no  such  prc^erty  appeared 
la  the  original  town  site  of  Mt.  Calm,  bat 
apon  cross-examination  admitted  that  there 
were  sevwal  additions  and  subdivisions  ot 
said  town  site  which  contained  lots  and 
bloclES  of  the  number  and  character  described 
In  said  Instrumeat  His  testimony  as  to  the 
aonexistence  of  the  property .  was  all  tbat 
appeared  In  the  record.  There  Is  also  seri- 
ous doubt  In  the  court's  mind  as  to  whether 
the  alleged  Instrument  bears  sufficient  re- 
semblance to  a  deed  of  trust  as  to  justify 
Miss  Foley  In  accepting  and  relying  upon  his 
representation  that  It  was  such  Instrnmoit 
We  find  ours^ves  uuwlUlng  that  a  verdict 
of  guilty  should  stand  upon  testimony  vbidi 
fails  to  show  that  the  owner  of  the  alleged 
property  parted  with  same  In  excbange^for 
the  document  which  Is  referred  to  In  the  in* 
dictment,  and  in  exchange  for  which  It  Is  al- 
leged tbat  she  parted  with  her  said  money. 
We  cannot  assent  to  a  verdict  based  upm 
evidence  which  does  not  show  with  some  de- 
gree of  conclusiveness  wbldi  oi  the  instm- 
ments  delivered  to  said  property  owner  was 
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lelled  i^MUi  by  her  In  parting  with  the  title 
to  her  property,  nor  can  we  agree  with  the 
ratber  inconclasiTe  opinion  of  a  tax  assessor 
that  certain  property  did  not  exist  in  a 
town  tai  his  connty,  when  be  admits  that 
there  may  be  additions  and  sobdivlslona  In 
said  town  eontaialng  property  with  that  de- 
scription. All  tUs  evidence  may  be  produced 
by  the  stAte  npm  anoth»  trial,  and,  we 
think,  should  be  In  order  that  the  gnilt  of  a 
dtlioi  ot  this  state  may  be  ascertained  with 
soffldent  certainty  to  jnstltir  his  Incarcera- 
tioD  In  the  penitentiary. 

For  the  reaeoiu  stated*  the  judgment  of 
the  trial  court  win  be  rerezBed,  and  the 
cause  rounded. 


K0LO8  V.  STATE.  (Ne.6582.) 

(Coort  of  CMmiBal  Appeala  ef  Tens.  Jan. 

4k  1M2.>  . 

Criaiinal  law  ^1 109(3)— Appeal  nay  be  ills- 
■Issed  for  deficiency  (■  traasortpt 
Where  a  transcript  on  an  appeal  in  a  crim- 
inal prosecntioa  bears  no  caption,  is  not  index- 
ed, contains  many  instruments  not  necessary, 
and  ftdls  to  show  a  jadgment  <tf  angr  Und^.the 
appeal  wfll  be  dismissed. 

Appeal  from  Lsraca  Oounty  Oourt;  J.  A. 
Soromerlatte,  Judge. 

Frank  Kolos  was  convicted  of  using  abu- 
sive language  and  be  appeals.  AMwal  dis- 
missed. 

R.  O.  Storey,  Aast  Atty.  Qen.,  for  the 
Stata 

HAWKINS.  J.  OoDTlctlM  is  fbr  atmslve 
Isivoag^  and  fR»n  some  of  the  retitals  In 
the  transcript  It  appears  that  a  fine  of  $25 
was  asseased.  The  transcript  bear^  no  cap- 
tion. Is  not  indexed,  ccmtalns  many  instru- 
ments not  necessary  for  the  transcript  to 
show  and  Is  totally  d^dent  In  that  no  final 
Jodgmentt  or  Judgmoit  of  any  kind.  Is 
ihown. 

Tbe  appeal  Is  therefore  ordered  dismissed. 


HENDRICKS  V.  STATE.    (No.  6fi87.) 

(Court  of  Orlmfatsl  Appeals  of  Texas.  Jan.  4, 
1922.) 

CrfsiiBal  law  «»l087(B)^pplleftMllly  of  spe- 
cial ekarves  eaaaot  be  Mtrsilsstf  wNhest 

statameat  of  faots. 
In  the  absence  of  a  statouent  of  facts,  the 
Coart  of    Orbninal  Appeala   cannot  decide 
whether  tbe  special  chaqieB  appearing  in  the 
record  were  called  for. 
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Alweal  from  DlBtxict  Goini;  Bosk  County ; 
Ohaa.  Ii.  Bffafhfleid,  Judg& 

Tom  BendrldEs  was  convicted  of  murder, 
and  he  appeals.  AfBrmed. 

B.  Q.  Storey,  Asst.  Attr<  Gea^  tor  the 
State. 

LATTIMORE,  J.  Appelant  was  convicted 
In  the  district  court  of  Busk  county  of  the 
offense  of  miuder,  and  his  punlshmoit  fixed 
at  seven  years  In  the  penitentiary. 

The  record  is  before  us  without  statement 
of  facts  or  bill  of  exertions.  The  Indictment 
appears  to  be  In  conformity  with  the  lavr, 
and  tbe  charge  of  the  court  in  all  things 
follows  approved  precedents  and  fully  sub- 
mits the  dements  of  the  offense  charged. 
Several  4>eclal  charges  appear  in  the  rec- 
ord, but  In  the  absence  of  a  statement  of 
facts  we  are  unable  to  decide  whether  sarnie 
were  called  for. 

In  this  conditioD  of  the  reoord,  no  revers- 
ible error  appearing,  the  Judgment  of  the 
trial-  court  will  be  afilrmed. 


COLE  V.  STATE.  (No.  6448.) 

(Court  of  Criminal  Appeals  of  Texas.  Nov.  9, 
laax.    BebeariQg  Denied 
Jan.  U,  1922.) 

CfimlRal  law  «=>f094— Where  raoord  shows  no 
error,  and  no  facts  or  bill  of  exoeptloss,  Judg- 
ment will  he  affirmed. 

Where  the  record  reveals  no  error,  and  con- 
tained neither  statement  of  facts  nor  bills  of 
exoeptioDS,  the  Jadgment  will  be  affirmed. 

Appeal  from  Criminal  District  Court. 
DaUas  Ooun^;  C.  A.  Plppen,  Judge. 

Will  GfAe  was  cooTlcted  of  bii]VlA>7t  And 
be  appeals.  Affirmed. 

P.  O.  Mwt  and  Howard  H.  Didlir,  both 
oC  Dallas,  for  appellant 

B,  G.  Storey,  Asst.  Atty.  Qen.,  tor  the 
Stata 

IfOBSOW,  P.  7.  Oonrlctlon  Is  for  the 
<3Smw6  of  burglary;  ptmishment  fixed  at 
conflnemoit  In  tbe  penitentiary  for  a  period 
ot  two  years. 

The  record  revealing  no  fundamental  er- 
ror and  containing  neither  statement  of  facts 
nor  bills  of  exceptlona,  it  Is  the  dut^  of  the 
court  to  affirm  the  Judgmrai^  which  Is  ac- 
cordingly dona 

On  Motion  for  Behearln^ 

HAWKINS,  J.  Appellant  urges  in  his 
motion  for  rehearing  many  things  whi4^ 
cannot  be  considered,  because  not  ptoperly 
before  ua  by  bills  of  exertions.  He  alleges 
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tliat  a  motion  will  be  filed  In  this  court  for 
writ  of  certiorari  to  bring  up  a  complete 
record,  and  prays  the  court  not  to  act  <m  tbe 
motion  for  rehearing  until  tbe  request  for 
certiorari  is  presented.  He  falls  to  state  In 
wbat  particular  tbe  record  Is  incompleta 
Such  record  as  we  have  before  us  was  filed 
in  this  court  on  July  11.  1921.  There  Is  no 
excuse  for  counsel  not  knowing  the  ctmditlon 
of  the  record  long  before  the  case  was  sub- 
mitted in  the  first  Instance.  Tbe  opinion 
was  delivered  November  9,  1921.  Two 
months  have  elapsed  since  then,  and  still  no 
applicatiOD  fo^  certiorari  baa  been  filed. 
This  court  cannot  countenance  delays  of 
sadi  character,  and  will  not  withhold  ac- 
tion under  the  drcumstances. 
Motion  for  rehearing  is  oTerrule<l. 


POE  V.  STATE.   (No.  6534.) 

(Court  of  Criminal  Appeals  of  Texas.  Jmn.  4, 

1922.) 

Criminal  law  «»l5-^eRdiB0  prooawtlon  n- 
dor  repealed  law  disnlssed. 
Tb«  Dean  L»w,  being  so  amended  by  Acts 
37th  Leg.  (1921)  Ist  and  2d  CaUed  SesB.  c.  61, 
as  to  that  part  relating  to  the  poasession  of 
intoxicating  liquor,  as  to  amount  to  a  repeal 
thereof,  it  becomes  tbe  duty  of  tbe  Court  of' 
Criminal  Appeals  to  reverse  and  dismiss  pend- 
ing prosecotions  nnder  rach  repealed  law. 

Appeal  from  Dstrict  Court,  Taylor  Coun- 
ty; W.  R.  my,  Judge. 

C.  B.  Poe  was  convicted  of  possessing  In- 
toxicating liquor  In  violation  of  law,  and 
appeals.    Reversed  and  dismissed. 

J.  F.  Cunningham,  of  Abilene,  for  appel- 
lant 

R.  O.  Storey,  Asst  Atty.  Qen.,  for  the 
State. 

LATTIMURE,  J.  Appellant  was  convicted 
In  the  district  court  of  Taylor  county  of  poB- 
sesslng  intoxicating  liquor  In  violation  of  the 
Dean  Law  (Acts  36tb  Leg.  [1919]  1st  and  2d 
Called  Sess.  c.  78),  and  his  punishment  fixed 
at  Mie  year  In  tbe  penitpntlary. 

By  Its  amendment  to  tbe  Dean  Law  the 
recent  called  session  of  the  Thirty- Seventh 
Legislature  (Acts  37tb  Leg.  [1921]  1st  and  2d 
Called  Sess.  c.  61)  so  amended  that  part  of 
said  law  relating  to  tbe  possession  of  In- 
toxicating -liquor  as  to  amount  to  a  repeal 
thereof.  Cox  t.  State  (No.  6428)  234  S.  W. 
531,  and  PeUt  v.  State  (No.  6510)  235  S.  W. 
579,  decided  at  this  term,  but  not  yet  [of- 
hcially]  reported.  Such  being  the  condition 
of  our  statute.  It  becomes  our  duty  to  reverse 
and  dismiss  prosecutions  pending  under  said 
repealesd  law;  and  it  is  accordingly  so  or- 
dered. 


•  GEORGE  V.  STATE.   (No.  6355.) 

(Court  of  Criminal  Appeals  of  Texas.  Oct 
19,1921.  State's  Reheating  Denied 
Jan.  11,  ld22L) 

1.  Adultoiy  «=»I4— Gellt  mt^  bo  pmea  by  efr- 
oamstAMOs. 

Adultery  maj  be  proven  1^  dreamatanees 
as  wdl  M  by  direct  evidence. 

2.  Crlnlnat  law  «s»4l7(14)— Statemoat  of  third 
poraoB  not  adnlsslble  except  for  porpeso  of 
Impeaoliaoirt. 

In  a  prosecution  for  adultery,  a  statement 
made  by  the  woman  in  the  case  to  another  that 
accosed  was  going  to  kill  her  husband  could  not 
be  used  as  evidence  against  the  accused  aa  es- 
tablishing guilt  upon  tbe  charge  of  adultery,  but 
could  only  be  adDiiasible  for  the  pnrpooe  «f  im- 
peaching such  woman. 

3.  Adultery  «=s»l4— CvMoRCo  Intuflldeat  to  aas- 
tala  ooBviotloa. 

In  a  proaecution  for  adultery,  evidence  held 

insufficient  to  sustain  conviction. 

Appeal  from  WUltamson  Count?  Court: 
F.  D.  Love,  Judge. 

P&Ql  Qetage  wu  oooTicled  o£  adulteir. 
and  be  appaala.  Berreraed  and  remanded. 

CritB  &  Lawhon,  of  TayUn*,  tor  apptSJant 
W.  G.  WolTord,  Luke  ManUn,  and  Dan 

Hoody,  Co.  Atty.,  ell  of  Taylor,  and  B.  G. 

Stor^,  AasL  Atty.  Qea.,  tor  the  State. 

HAWKINS,  J.  Appellant  was  cwvicted  of 
adultery,  and  Ms  punishment  assessed  at  a 
fine  of  $1,000.  Tbe  c<miplaint  and  informa- 
tion charges  that  he  was  gulltr  of  having 
habitual  carnal  Intercourse  with  Annie  Purh- 
mann  without  living  wltb  said  party.  The 
record  reachee  ns  with  only  one  assisnment 
of  error,  which  calls  in  questlou  the  suffi- 
ciency of  tbe  evldeooe  to  convict,  and  neces- 
sarily brings  in  review  the  entire  tastJmeny 
in  the  case. 
Tbe  following  are  substantially  the  facts: 
Charlie  Furbmann,  the  husband  of  the  said 
Annie  Furbmann,  testified  that  he  and  bis 
wife  had  been  married  about  IS  years ;  that 
about  4  or  6  months  prior  to  January  3, 1£^, 
appellant  began  coming  to  or  near  his  bouse 
and  taking  said  Annie  Furbmann  out  in  an 
automobile ;  he  would  come  sometimes  In  tbe 
daytime  and  sometimes  at  night,  but  most  of 
tbe  time  he  would  come  about  8  o'cloct  at 
night,  and  they  would  return  between  10  and 
11  o'clock.  He  would  not  come  directly  to 
the  bouse,  but  within  a  block  or  so,  and 
sound  tbe  horn  on  his  car,  and  said  Annie 
Furbmann  would  go  out  and  get  in  tbe  car 
and  they  would  drive  away.  Upon  ooe  oc- 
casion the  witness  claims  that  his  wife  was 
In  her  nightgown  about  8  o'clock  at  nigbt 
when  appellant  sounded  his  bom ;  she  grab- 
bed a  cloak  and  ran  out  to  the  car  and  put 
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on  the  cloak  after  ahe  sot  In  the  car,  and 
they  drove  away  and  got  back  at  about  the 
usual  time;  that  m  another  occai^fm  be 
came  when  his  wife  was  In  her  bare  feet, 
and  she  went  away  with  him  In  that  condi- 
tion, ^tneaa  also  <dalma  that  one  Ume  ap- 
pellant called  over  the  teleph<»ie  and  he 
(wltsesm  anawered,  and,  recognizing  appel-: 
lant'a  toIo^  told  him  he  wanted  him  to  let 
his  wUie  alone,  and  that  appelant  replied 
that  he  was  going  to  have  her  at  all  costs. 
Witness  claims  that  on  ooa  occasion  appel- 
lant came  to  tiie  street  In  front  of  his  hoose 
and  be  shot  at  him.  wherenpcm  he  drore 
away,  bnt  In  a  few  minutes  came  back,  and 
his  wife  got  In  the  car  with  him  and  they 
drove  away  as  nsoal;  that  he  contlnaed  to 
come  and  take  witness^  wife  away  Atter  wit- 
ness had  shot  at  him.  TbB  witness  dalms 
ttaat  fq;ipellant  would  average  coming  and 
carrying  Us  wife  away  three  or  four  times  a 
wed^  and  SMoettmes  he  would  take  her  out 
eveiy  nl^t  In  the  week.  This  witness  says 
he  never  at  any  time  caught  his  wife  and 
appellant  In  bed  together  and  never  saw  him 
at  any  time  put  Us  hand  on  her ;  never  saw 
them  in  any  act  of  Intoroourse  at  any  time  or 
place;  and  did  not  know  what  tbey  did 
while  away  in  the-  car,  or  where  they  went 
It  developed  <m  cross-ecamlnatlon  of  the  hns- 
hand  of  appdlanf  a  allied  paramour  that  It 
was  probable  that  he  himself  was  living  in 
adultery  with  another  woman,  and  ttut  a 
suit  was  pending  In  which  he  had  sued  his 
wife  for  divorce.  It  also  developed  In  evl* 
dcnee  thzt,  aftear  the  s^ration  between 
Charlie  Fnrlunann  and  his  wife  occurred, 
ai^llant  and  Annie  Farhmann  were  occupy- 
ing the  same  house ;  which  was  explained  In 
the  testimony,  both  of  appellant  and  Annte 
Fnrlunann. 

The  state  Introduced  George  Hanley,  who 
testified  that  on  two  occasions,  onoe  in  day- 
time and  once  at  lUght,  he  had  seen  appel- 
lant and  Annie  Fuihmanu  In  a  car  together, 
bat  saw  no  improper  condnct  between  them, 
and  on  both  occasiwis  they  were  In  a  public 
place.  Annie  Farhmann  testifled  that  there 
had  never  been  any  improper  relations  be- 
tween ber  and  appellant,  doiied  sexual  Inter- 
coarse  wlflk  Urn  at  any  time,  and  q>eciflcally 
doiied  the  statement  of  hra-  hm^and  that 
rtie  ever  went  with  ai^lant  In  an  automo' 
bile  when  she  was  barefooted  or  clothed  only 
In  her  nightgown.  She  also  testified  that  she 
was  occluding  part  (tf  a  house,  Uie  other  por- 
tion  of  whidi  was  occiq^ed  by  a  Bohemian 
l^mily;  that  aj^lant  was  boarding  with 
her,  paying  her  tO  per  we^;  that  he  wwked 
at  the  railroad  shop  at  night  and  In  the  day- 
time sl^  at  tbe  house.  Upm  aross-exam- 
inatltm  this  wltaev  was  asked  by  the  state 
If  abe  bad  not  told  her  niece,  Mrs.  Hanley, 
tlut  she  was  to  love  with  ^pdlant,  and  that 
anMllnnt  was  going  to  kiU  Oharitf  Forh- 
and  that  die  (witness)  would  take  It 


upon  herself  and  get  out  of  it;  all  <rf  wU(& 
she  dnled.  She  was  impeached  ta  this  par- 
tloalar  by  Ura.  Hanley,  who  testifled,  afflxm- 
lag  that  Annie  Furfamann  had  mado  this 
statement  to  her  about  Novonber  or  Decm- 
her  of  1020.  .appellant  denied  that  he  bad 
ever  at  any  time  had  Intwcourse  with  Annie 
Farhmann,  <w  that  there  had  ever  been  any 
tof/rojfN  rctotions  between  them.  He  claim- 
ed to  he  W(Hrklng  at  the  railroad  ^op  at 
Taylor,  and  was  working  from  12  o'clodlE  at 
nl^t  until  about  8  o*<dodc  In  the  mnnlng: 
that  be  owned  an  automobile;  that  at  swdi 
times  as  he  was  not  busy  at  the  railroad 
shop  he  (derated  his  car  as  a  service  car. 
He  admitted  he  had  been  out  with  Anhle 
Farhmann  on  various  occasions,  but  claimed 
she  had  always  telephoned  him,  and  that  be 
had  taken  bw  out  wherever  she  wanted  to 
go,  for  which  ahe  would  pay  blm.  She  de- 
nied that  at  any  time  she  was  ever  in  her 
nightgown  or  was  bar^ooted.  Ai^Uant 
says  that  one  time  when  he  wait  to  ^t  Mrs. 
Furhmann  that  Charlie  Furhmann  shot  his 
pistol  oB,  but  did  not  know  wheUier  he  was 
shoothig  at  him  or  not;  that  one  time  he 
took  Mrs.  Furhmann  out  In  the  country  after 
she  liad  trtephoned  him  that  she  wanted  to 
go  out  tor  the  purpoee  of  selling  a  horse. 
This  is  substantially  all  the  evld«ice  in  the 
case,  and  Is  set  out  at  greater  length  than  we 
would  ordinarily  think  necessary,  on  account 
of  the  sole  question  being  the  sufficiency  of 
the  evidence  to  support  the  conviction. 

[1-3]  Practically  all  of  the  incriminating 
testimony  comes  from  the  husband  of  the  al- 
leged paramour  of  appellant.  It  would  ap- 
pear that  he  himself  Is  not  entirely  free  frcnu 
criticism,  having  admitted  on  cross-examina- 
tion adulterous  relations  on  his  part  with  an- 
other wcmian,  and  that  he  had  sued  his  wife 
for  a  divorce,  which  suit  wss  pending  at  the 
time  of  the  Instant  trIaL  If  his  testimony  is 
to  be  b^eved  and  given  fall  credence,  It  un- 
qoestlonaMy  presents  a  series  of  susi^cious 
dramntances,  showing  at  least  acts  of  in- 
discretion on  the  part  of  his  wife  and  of  ap- 
pellant; but,  it  being  purely  a  case  of  cir- 
cumstantial evidence.  Is  It  of  that  cogency  to 
be  omcluslve  upon  the  Issue  ot  adulterous 
relations  between  the  parties  involved?  It  Is 
true  guilt  may  be  proven  by  circumstances  as 
well  as  by  direct  evidence,  but  in  the  Instant 
case  are  the  circumstances  detailed  of  such 
cliaracter  as  to  exclude  every  reasonable  hy- 
pothesis than  that  of  appdlant's  guilt?  The 
statemtot  made  by  Mrs.  Hanley  that  upon 
one  occasion  Mrs.  Furhmann  had  told  her 
tSiat  ai^>ellant  was  going  to  kill  Charlie 
tnirhmann  could  not  be  used  as  evidence 
against  appellant  as  establishing  guilt  upou 
the  charge  of  adultery,  but  was  only  admissi- 
ble for  the  purpose  of  impeaching  Mrs.  Furh- 
mann. That  there  may  have  been  a  case  of 
infatuation  between  appellant  and  Mrs. 
Farhmann  the  evidence  would  seem  to  die- 
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close  practically  beyond  gaestlon,  unless  ap- 
pdUantfB  testlmoDy  dumld  be  acoeptsd  tbat 
tfke/lt  nmneronB  antnnoblle  tides  wwe  at  lier 
reqaest^  and  tbat  be  was  acting  (Noly  In  the 
capacity  of  a  jltn^  drlTer.  The  Swey  fleans 
not  to  hare  xdaced  mudi  credence  In  his  tea- 
tlnxmy,  and  evidently  diaregarded  this  the- 
ory. 

It  occnri  to  ns  that.  If  Ibe  automoUle  rtdea 
wero  as  coatfanioa>  as  claimed  hy  the  state, 
In  all  pnribaUllty  it  woald  hare  ttcdted  the 
curiosity  and  snaidcloa  of  some  one  in  the 
nelgbborbood,  whose  attention  might  hare 
been  attracted  by  the  manner  In  whidi  ap- 
pellant would  AffOLl  for  Mra  Forhmann,  and 
who  might  hare  been  aUe  to  throw  some 
light  on  that  Issoe,  and  at  least  not  hare  left 
the  case  depending  solely  upon  the  para- 
moor's  husband's  tesdmcmy,  who  mU^t  or 
mli^t  not  hare  been  influenced  In  fills  case 
by  tbe  fact  that  he  was  seeUi^c  a  dlT<»<ce 
from  his  wife,  and  whose  own  sexual  rtia- 
tlons  with  anoQier  woman  were  of  an  Im- 
pn^er  (Character.  We  cannot  bring  oarMves 
to  the  oondnskm  that  the  erideoce  reaches 
that  degree  c£  cratalnty  reoQlnd  where  the 
pnxtf  of  guilt  Is  depmdait  upon  elrenm- 
Btancee  alone.  We  do  not  review  or  dlscnss' 
the  many  cases  which  have  been  before  this 
court  InTfdTtiMr  this  same  qoestloni  belleylng 
It  would  be  of  no  Interest  to  do  so,  as  they 
are  {oactically  all  fact  cases,  neocBsarlly  so, 
by  reason  of  the  issues  raised,  but  refer  to 
the  following  cases  as  sumxHrtlng  our  c^n- 
itm:  Green  v.  State*  68  Tex.  Cr.  B.  640,  110 
S.  W.  908 ;  Sadler  t.  State,  62  Tex.  Cr.  & 
439,  107  8.  W.  802;  Qulnn  T.  State,  51  Tex. 
Cr.  a  166, 101  S.  W.  248;  Baton  t.  State,  00 
Tex.  Cr.  K.  429,  132  &  W.  366;  Koger  t. 
State.  73  Tex.  Cr.  R  448,  166  S.  W.  677.- 
Kahn  t.  State,  88  S.  W.  889;  Anderson  r. 
State, -81  Tex.  Cr.  R.  37,  193  S.  W.  301; 
Smith  T.  State.  68  Tex.  Or.  B.  106, 124  S.  W. 
019;  Manuel  t.  State,  46  Tex.  Cr.  B.  97,  74 
S.  W.  80;  Price  T.  State,  64  Tex.  Or.  R.  448, 
142  S.  W.  686. 

nie  Judgment  is  reversed,  and  the  cause 
remanded. 


KITCHENS  V.  STATE.    (No.  6968.) 

(Court  of  Crhnlnol  Appeals  of  Texas.  Jan.  11, 

1022.) 

Criminal  law  «=»I5— ReposI  of  statute  ahatss 
pnneoutiOR  thereaader. 

In  consequence  of  Vernon's  Ann.  Pen.  Code 
1016,  art.  16,  the  effect  of  the  repeal,  by  Acts 
Seth  Leg.,  2d  CaUed  Sess.  (1910)  c.  78,  of  the 
provision  of  the  intoxicating  liquor  law,  making 
it  unlawful  to  possess  equipment  for  manufac- 
ture of  intoxicating  liquor,  was  to  abate  a  pros- 
ecutioo  therefor. 

Appeal  from  District  Court,  Milam  Coun- 
ty; 3cha  Watson,  Judge. 


H.  J.  Kltdiens  was  convicted  of  unlawful 
possession  of  equliment  for  the  manufacture 
of  intoxicating  liquor,  and  sottenced  to  ooe 
year  in  the  penitentiary,  and  he  an)eal8.  Be- 

versed,  and  prosecution  ordered  dismissed. 

XT.  S.  Eearrell,  of  Camerm,  tot  appellant 
B.  O.  Storey,  AasL  Atty.  Gen.,  for  the 

State. 

MOBBOW,  P.  J.  The  conviction  is  for  the 
unlawful  possession  of  equli»nent  for  the 
mapufactnre  of  intoxicating  liquor;  punlffa- 
ment  fixed  at  confinement  in  the  penitentiary 
for  one  year. 

The  phase  of  the  statute  upon  which  Ok 
prosecution  is  founded  was  repealed  by 
Acts  of  the  Thirty-Sixth  Legislature,  Secwd 
Called  Session,  chapter  78,  page  220.  The  ef- 
fect of  Its  repeal  was  to  abate  the  prosecu- 
tion. This  Is  in  con  sequence  of  article  16 
of  the  Penal  Code. 

The  point  is  decided  In  Cox  v.  State,  234  S. 
W.  631.  and  Petit  v.  State,  No.  6510^  not  yet 
[officially]  reported.  236  S.  W.  670. 

The  Judgment  is  reversed,  and  the  i^oaeca- 
tlon  oridwed  dismissed. 


STEPHENSON  V.  STATE.    (No.  6384.) 

(Court  of  Criminal  Appeals  of  Texas.  Jan.  11. 
10S2.) 

Crlmlsal  law  ^»I5— Prosecaflon  for  aBlawrsI 
possesslOB  of  sqsipneat  abated  by  rMubs  «f 
omistlos  of  offesse  from  aisoatflna  statute. 
Since  the  offense  of  possessing  equipment 
for  the  manufacture  of  IntoxlcaUng  liquor,  as 
denounced  by  Acts  86th  "Ltg,  2d  Called  Sess. 
(1910)  c.  7a  H  1.  2,  was  omitted      the  act 
amending  such  statute  as  Acts  37th  Leg.  Ist 
Called  SesB.   (1021)  c  61.  whldi  re-eDScted 
some  of  the  offenses  named  In  the  orighial  act, 
a  proeecution  for  sutdi  offense  abates,  under 
Pen.  Code  1911,  art..  16:   the  effect  of  the 
amending  act  being  to  repeal  duvter  78  as  re- 
speete  raeh  offensa. 

Appeal  from  District  (3ourt,  Newton  Coun- 
ty; V.  H.  Stark,  Judge. 

Blchard  Stephenson,  was  convicted  of  un- 
lawful poaaessloa  of  equipment  for  the  manu- 
facture at  Intoxicadng  liquor,  and  he  ap- 
peals. Beversed,  and  prosecution  wdered 
dismissed. 

O.  B.  Bichardaon.  of  Jasper,  and  Wl^t- 
man  &  Forse,  of  Newton,  for  appellant. 

B.  6.  St(wey,  Asst.  Atl7.  Oen,,  for  the 
State. 

MCMLBOW,  P.  J.  The  conviction  is  for  tbe 
unlawful  poeseesioo  of  equlpmoit  for  the  mta- 
ufaeture  of  InttHElcatlng  Uqu»;  ponishmat 
fixed  at  confinement  la  the  pttitmtlary  tat 
a  period  of  three  yean. 
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Acts  ot  tbe  ThtrtT-Slxtb  Legislature,  Sec- 
ond Oilled  Session,  c.  78,  IS  1,  2,  wblcb  de- 
DOUDced  Uie  offense  of  which  the  ai^ellant 
was  convicted,  was  amended  by  the  Thirty- 
Seventh  Legislature,  First  Galted  Session 
(cliapter  SI),  and  while  some  of  tbe  other 
offenses  named  in  the  or^nal  act  were  re- 
enacted,  the  one  In  question  was  omitted, 
tbereby  repealing  that  phase  of  chapter  78, 
npra. 

The  result  of  the  repeal  Is  to  abate  the 
prosecution.  This  by  virtue  of  an  express 
proTlsiw  of  the  statute.  Penal  Code,  art.  16. 
See,  also,  Cox  v.  State,  234  S.  W.  S31. 

nw  judgment  of  the  trial  court  la  rewsed, 
ud  tbe  proaecntloB  ordered  dlsnMssed. 


MOORE  V.   STATE.     (No.  6550.) 

(Court  of  Criminal  Appeals  of  Texas.  Dec  14, 
lOSO.   BdMwing  Deidad  Jan.  2B» 
1S22.) 

1.  Raps  «S352 ( I )— Evidence  held  to  warraat 
jiry  in  rtJeotlnB  defendant's  story. 

In  a  prosecntion  for  rape  upon  a  girl  under 
1^  evidedee  that  defendant  had  attempted  to 
isdace  other  witnesses  to  testify  that  the  girl's 
stepfather,  or  the  witness,  was  responsible  for 
ber  conditltm,  fteM  to  'warrant  tbe  Jnry  in  re- 
jectbg  tbe  defendants  story  that  the  stepfa- 
tbr  snd  tiie  proaeeatrix  had  been  seen  copu- 
litiiig. 

2.  Crinlaal  law  «^829(3)— Requested  ohargs 
ilready  ooverad  need  not  be  given. 

A  requested  charge  to  find  the  defendant 
sot  guilty,  if  tbe  jury  found  the  prosecutrix 
wu  over  15  ycua  ot  age  and  was  of  previous 
uBchaite  character,  was  pnverly  refused 
where  that  issue  waa  presented  to  the  Jury  in 
I  parsgraph  of  the  court* s  charge. 

3.  Raps  •=»49<2)— Doetrlne  ef  prunpl  eatory 
iHjiplleaMa  t»  atatatory  rape. 

doctrine  of  prompt  outcry  and  report 
does  not  apply  to  a  charge  of  rape  with  eon- 
ioit  on  a  1^1  ander  the  age  of  18. 

On  Motion  for  Behearing. 

4.  iRdMMnt  aa«  laformatlon  1 1  (3)— Ex- 
esptloa  BOt  part  of  daaarfptlan  of  afreaae  need 
lot  bb  uifttlved. 

An  indictment  charging  a  statutory  offense 
BKd  not  negative  an  excq>tioii  or  provisfr  in 
the  statute  whldi  ia  asparaUe  from  the  de- 
UTipUon  of  the  offenae  and  not  an  ingredient 
tlieiettf. 

5.  laAetneat  aid  lafonaatlen  «=s>lll(3)— In- 
dMnieat  for  atatatory  r^w  need  not  aegatlva 
pmloas  ■aehatttty  M  pirl  under  15. 

The  proviso  to  Penal  Code,  art  1063,  as 
BQended  by  Acts  35th  Leg.  4th  Called  Seas. 
(IdlS)  c  50,  that  if  the  woman  is  15  yeaA 
of  age,  or  over,  the  defendant  might  show  that 
Bhe  vaa  not  of  previous  chaste  character  aa  a 
defease,  makes  the  previous  chastity  of  the 


prosecutrix  not  an  element  of  the  offense,  but 
a  matter  of  defense,  so  that  the  Indictment 
need  not  negative  her  uncbastity. 

Appeal  from  District  Court,  Fayette  Coun- 
ty; M.  C.  Jeffrey,  Judge. 

Earl  Moore  was  convicted  of  rape,  and  he 
aniealj.  Affirmed. 

George  E.  Lenert  and  John  T.  Duncan, 
both  of  La  Grange,  for  app^ant 

B.  G.  Storey,  Asst.  Atty.  Gen.,  for  tbe 
State. 

HAWKINS,  X  OoDvlctlon  \»  A>r  rape 
upon  a  fanale  under  18  years  of  age;  penalty 
6  yeara  in  p»ltentiaiy. 

Irene  Brown,  the  prosecnttlx,  la  a  n^o 
girl  who  was  attending  school  In  her  neigh- 
borhood. Appellant,  a  colored  youtii  about 
19  years  of  age,  lived  In  the  same  communi- 
ty, and  was  acquainted  with  prosecutrix, 
though  the  evidence  shows  he  had  never 
been  out  with  her  to  any  parties  or  enter- 
tainments. No  toilet  had  been  provided  for 
the  convenience  of  the  school  childr«i,  but 
they  were  accustomed  to  retire  to  the  woods 
back  of  the  schoolhouse  wben  necessary  to 
attend  calls  of  nature.  Prosecutrix  claims 
that  on  the  8th  day  of  November,  1920,  dur- 
ing the  noon  recess,  while  out  In  the  woods 
to  relieve  herself,  she  met  appellant,  and 
the  act  of  Intercourse  took  place  upon  which 
this  pro6ecQti<m  is  based.  Appellant  was  not 
going  to  school  and  this  meeting,  she 
claims,  was  not  by  previous  appointment, 
but  accidental,  and  was  the  only  act  of  in- 
tercourse between  them.  She  developed  preg- 
nancy, and  attributes  hw  condition  to  ap- 
pelant *  Accused  vigorously  denied  his 
presence  at  the  time  and  place  fixed 
the  girl,  and  attributes  her  condition  to 
her  stepfather,  and  supported  the  theory 
by  a  rather  remarkable  story  told  by 
bis  motlier  and  one  of  her  kinsmen  of 
seeing  the  girl  and  her  stepfather  copulating 
in  plain  view  of  the  road,  although  there  ap- 
peared to  be  near  a  weed  patch  in  which 
they  might  have  hidden.  The  jury  rejected 
this  theory. 

[1]  Outside  of  the  right  of  the  jury  to 
credit  or  discredit  the  testimony  of  any  wit- 
ness, two  reasons  are  disclosed  by  the  rec- 
ord why  the  jury  may  not  have  looked  with 
favor  on  this  story.  Two  witnesses  were 
produced  by  the  state  who  testified  that  ap- 
pellant had  offered  them  Inducements  to 
swear  that  they  had  seen  prosecutrix  and 
her  stepfather  copulating,  which  they  declin- 
ed to  do,  denying  that  they  had  ever  witness- 
ed such  conduct  Accused  also  wanted  one 
of  these  witnesses  to  swear  that  he  him- 
self had  indulged  in  sexual  relations  with 
the  girl,  which  also  the  witness  respectfully 
declined  to  do.  Another  reason,  the  step- 
father waa  shown  to  have  been  married  three 
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times  to  healtby  women.  He  lived  with  the 
flnt  wife  four  years,  with  the  second  three 
yeus,  and  had  been  llTfa^  with  his  third 
wUb,  the  mother  of  iWMecatrlZt  five  years. 
No  diUdren  wwe  born  of  any  of  these  mar- 
riages. In  the  course  of  nature  the  jury 
were  aothorlaed  to  presume  that  each  re- 
sults ndght  have  followed,  and  may  hare 
oonctoded  It  was  paaalng  strange  that  no 
dilldren  had  come  to  Ueas  his  1^1  unions, 
but  had  unfortonately  oTotaJEOi  hla  step- 
daughter as  a  result  ot  Us  alleged  Illicit 
relations  with  her. 

Omitting  formal  parts,  the  indictment  al- 
leged that  appelant  had  carnal  knowledge 
of  Irene  Brown,  a  funalfr  under  18  years 
of  age  and  not  appellant's  wife  Motions 
to  quaah  and  In  arrest  of  judgment  were 
mad^  claiming  that,  if  Irene  Brown  was 
orer  IS  years  of  age  and  under  18,  the  in- 
dlctmesat  should  h&ve  alleged  that  slie  was 
of  preTlous  ohaata  diaractar.  PreTious  un- 
chastity  is  made  a  defense  between  16  and 
1^  but  it  la  not  necessary  for  the  state 
to  aU^  previous  chastity-  Tliat  Is  pre- 
sumed until  the  defense  makes  the  Issue. 

Ct]  Gomidaint  Is  made  because  the  court 
reused  to  give  the  following  special  charge: 

"Now,  if  the  evidence  shows  or  teods  to  show 
that  Irene  Brown  was  over  the  a^e  of  16  years 
when  this  alleged  carnal  intercoarBe  took  place, 
or  if  70U  have  in  your  minds  a  reasonable 
donbt  as  to  whethier  she  was  over  the  age  of  16 
years  and  was  of  previous  michaste  character, 
then  you  will  find  the  defendant  not  gnil^  and 
BO  say  by  your  verdict" 

We  And  this  Issue  was  presented  to  the 
Jury  in  the  third  paragraph  of  tlie  court's 
charge,  and  a  r^etition  thereof  was  unnec- 
essary and  would  have  been  improper. 

[S]  The  court  was  requested  to  charge  the 
Jury  that,  if  prosecutrix  was  over  15  years 
of  age,  and  of  previous  iin<diaste  character, 
and  never  made  any  outcry  concerning  the 
commission  of  the  offrase,  and  no  complaint 
for  several  months,  and  no  disclosure  can- 
cemlng  the  same  until  her  pregnancy  made 
it  obvious,  the  evidence  would  be  InsuflBdent 
to  convict.  We  can  see  no  necessity  of  giving 
such  charge.  If  prosecutrix  was  of  previous 
unchaste  character,  was  over  15  years  of 
age,  and  consented  to  an  act  of  intercourse 
It  would  be  an  absolute  defense,  regardless 
of  whether  she  disclosed  It  Immedlatdy  aft- 
er the  act  vras  completed.  The  Jury  were, 
told  It  was  a  defense.  The  doctrine  of 
prompt  outcry  and  report  does  not  apply 
to  rape  with  consent  in  *^nder  age"  cases 
as  It  does  to  rape  by  force. 

The  court  gave  a  charge  on  alibi  which 
protected  appellant  in  this  defensive  theory, 
and  it  was  not  required  of  the  court  to  sub- 
mit the  same  Issue  In  other  terms. 

Finding  no  errors  in  the  record,  the  judg- 
ment of  the  trial  court  Is  affirmed. 


On  Hotltm  fi>r  B«hearlng. 

MORROW,  P.  J.  It  Is  again  insisted  that 
the  Indictment  was  bad,  In  that  it  failed  to 
state  that  the  prosecutrix  was  of  previous 
chaste  character.  The  statute  Is  found  In 
the  Acts  of  the  Thirty-Fifth  Legislature. 
Fourth-Called  Session,  e.  60;  The  caption 
reads  thus: 

"An  act  to  amend  article  1063,  title  15,  chap- 
ter 8,  of  the  Revised  Penal  Code  of  the  State 
of  Texas  1911,  defining  rape  and  declaring  an 

eme^ency." 

As  ai^lied  to  the  i^ase^of  rape  upon 
whl<fli  this  prosecution  dqienda,  it  Is  dtf  ned 
as: 

"Carnal  knowledge  of  a  female  under  the  age 
of  eighteen  years,  other  than  the  wife  of  the 
person,  with  or  wlthont  her  consent,  and  with 
or  without  the  use  of  force,  threats  or  fraod." 

The  section  concludes  with  these  words: 

"Provided,  that  if  the  woman  is  fifteen  years 
of  age  or  over,  tiie  defendant  may  show  in  eoo- 
soit  cases,  she  was  not  of  previous  chsste 
diaraeter  as  a  defense." 

We  have  huetofore  construed  tftls  statnte 
as  evidencing  the  intent  of  the  LetfialatBre 
to  advance  the  age  of  consmt  to  carnal 
knowledge  to  IS  years  and  to  declare  that 
the  one  accused  of  the  offense  might  Justify 
hia'act  of  carnal  knowledge  with  the  con- 
sent of  the  ivosecntrlx  over  16  years  of  age 
by  showing  that  she  was  <tf  ^vloos  nn- 
chaste  character.  Norman  v.  State,  88  Tex. 
Or.  B.  380,  280  S.  W.  902. 

We  have  also  ej^ressed  the  opinion  that 
the  proviso  mendoDed  was  not  descriptive 
of  the  offense  so  as  to  xequlre  that  the  In- 
dictment should  contain  an  averment  of 
the  previous  chastl^  ot  the  fonale.  Kttley 
V.  State,  89  Tex.  Cr.  B.  199,  280  S.  W.  163. 
In  reaffirming  this  view  In  the  instant  case, 
we  are  constrained  to  think  we  weie  not 
in  error. 

[4]  The  necessity  for  n^tlvlng  excep- 
tions is  a  subject  upon  which  there  have 
been  many  Judicial  expressions.  From  the 
text  in  Cyc  voL  22,  p.  344,  the  purport  of 
them  is  thus  stated: 

"It  is  necessary  to  negative  an  exceptioo  or 
proviso  contidned  in  a  statute  defitdog  an  of- 
fense where  it  forma  a  portion  of  the  descrip- 
tion of  the  offense,  so  that  the  ingredients 
thereof  cannot  be  accurately  and  definitely 
stated  if  the  exception  Is  omitted.  Where, 
however,  the  exception  or  proviso  is  separable 
from  the  description  and  is  not  an  ingredient 
thereof,  it  need  not  be  noticed  in  the  accusa- 
tion, being  a  matter  of  defense.  As  the  rule 
is  frequently  stated,  an  exception  in  the  enact- 
ing clause  must  be  pleaded;  but  an  exception 
in  a  subsequent  clause  or  statute  is  matter  of 
defense  to  be  shown  by  the  accused." 

A  review  of  the  various  dedsions  of  this 
court  upon  the  subject  we  deem  unnecessary; 
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in  tact,  the  anactber  of  tUem  precludes  It 
Tbey  sre  listed  In  Branch's  Ann.  Oteas 
Penal  Code.  {  510.  The  general  rnle  Is  thus 
stated  by  Mr.  Bishop  In  his  New  Grim.  Proc. 
ToL  2,  p.  491.  I  681: 

"Tht  doctrine  Is  that  the  Indictment  on  a 
etatote,  like  any  other,  mti8t  show  a  prima 
fade  case,  and  it  need  not  do  more.  So  that, 
if  the  BtatQte  baa  ezceptioiui,  proiisos,  and  the 
like,  those  which  are  affirmatiTfl  elements  in  th« 
offense  mast  be  negatired  in  aversaent,  while 
those  in  the  nature  of  defense  may  be  disre- 
Ksrded.  Such  is  the  prindi^;  in  its  applica- 
tion.  much  depends  on  the  location  of  the  aer- 
eral  clausea  or  proviaions  in  the  statute." 

[f]  Applying  this  rule  in  the  light  our 
own  decisions,  as  we  understand  it,  the  mat- 
ter of  chastity  is  not  an  affimatlTe  elem^^nt 
of  the  oftoise,  but  the  nnchastlty  is  a  fact 
aTsllable  to  the  accused  as  a  defense.  Among 
the  Texas  cases  lUpstratlng  Uiis  rlew,  we 
ntet  to  Mosely  t.  State,  18  Tex.  Appi  311, 
which  refers  to  the  provisos  in  the  Sunday 
law.  See  Acta  of  the  Eighteenth  Legislature, 
p.  66;  Newman  t.  State,  68  Tex.  Gr.  B,  226, 
121  S.  W.  9C6,  r^erring  to  the  medical 
lavctlce  act;  Walker  State,  68  Tex.  Gr. 
R.  315,  151  S.  W,  318,  referring  to  the  gift 
of  intoxicating  liquor  during  an  election; 
Slack  V.  State,  61  Tex.  Gr.  B.  878,  136  S. 
W.  1073,  Ann.  Gas.  1918B,  112,  referring  to 
the  sale  of  intwrtcating  liquors;  Lewis  v. 
state.  7  Tex.  App.  667,  r^enlng  to  the  un- 
lawful possession  of  arms. 

The  motion  for  rehearing  Is  overruled. 


WILLIAMS  V.  STATE. 


(No.  6591.)  • 
Jan.  4, 
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BanMuy  ^>46(4)^harse  «»  to  daytime  bar- 
glary  kali  not  required  by  evidence. 
In  a  prosecution  for  bo^ary,  evidence  held 
not  to  require  a  diarge  on  the  law  of  daytims 

barglary. 

Appeal  from  District  Opurt,  El  Paso  Coun- 
ty; W.  I>.  How^  Judge. 

Ira  WUUams  was  convicted  for  burglary, 
and  he  anpeals.  -  AfBrmed. 

B.  O.  Storey,  Asst.  Att7>  Oen^  tm  the 
Statb 

MOBROW,  P.  J.  The  JudguKoit-  appealed 
from  omdemns  the  ajv^lant  to  cMflnement 
in  tiM  atate  penit^ttisry  for  a  period  of  ten 
years  for  the  (rffense  of  burglary. 

That  the  appellant  entered  the  residence 
of  the  injured  party  and  took  therefrom  cer- 
tain artides  Is  conceded.  Ai^lant  claims 
that  be  made  tbo  oitry  with  no  intent  to 
commit  the  ofl»8e,  bat  under  the  mistakea 


b^ef  that  it  Was  the  place  tt  which  'a  eer* 
tain  friend  of  his,  with  whom  he  had  an 
ai^iointment,  resided  or  worked,  and  that 
after  his  oitry  he  cimcelTed  the  design  to 
steal.    Wh-m  he  was  discovered,  he  fled. 

The  only  legal  question  presented  is  the 
complaint  of  the  failure  of  the  court  to 
charge  on  the  law  of  daytime  burglary. 

The  transaction  took  place  at  a  residence 
situated  near  one  of  the  streets  in  the  city 
of  M  Paso.  The  witne^  Cole,  a  neighbor 
of  Fewel,  the  injured  party,  claimed  In  his 
testimony  that  he  saw  the  appellant  enter 
the  premises.  The  distance  between  them 
was  about  IS  feet,  and  the  ability  of  the 
witness  to  see  the  appellant  was  the  sub- 
ject of  inquiry,  in  which  the  location  of  the 
street  lights  which  were  burning  at  the  time 
was  described;  the  efllort  of  the  state  be- 
ing to  show  that  they  gave  sufficient,  U^t 
to  support  bhe  witness'  theory  that  he  saw 
the  entry,  and  that  of  the  appellant  that 
the  location  of  the  lights  t«ided  to  discredit 
the  state's  witness.  It  was  conceded  throu^- 
out  that  the  lights  were  burning  both  on 
the  street  and  in  the  house  in  which  the  ef- 
fuse is  charged  to  have  taken  place.  No 
witness  nor  circumstance,  so  far  as  we  are 
aware,  suggests  that  it  took  place  in  the 
daytime.  The  state's  witness  fixed  the  hour 
at  about  15  minutes  before  9  o'clock.  Appel- 
lant, la  his  testimony,  siaid:  "I  bad  been 
working  on  that  day,  preceding  this  night, 
until  *  o'clock."  He  then  described  his  move- 
ment afterwards,  phowing  that  he  went 
home  and  changed  his  clothes;  that  he  went 
across  the  river  and  stayed  for  an  hour  or 
more;  that  be  returned  afiA  ate  8U{q;»er;  that 
after  supper  he  went  to  the  home  of  his 
friend  Ford  and  had  a  conversation  with 
him  about  or  near  6  o'clock,  and  made  an 
app(4ntment  with  him  to  recrosa  the  rlvw; 
that  lata:  he  went  to  the  point,  where  the 
burglai^  Is  charged  to  have  taken  place, 
in  the  belief  that  It  was  the  house  In  whidi 
Ford  worked.  He  was  unable  to  fix  the  hour 
with  certainty,  but  said  It  was  between-  8 
and  7  o'clock.  We  note  that  both  the  appel- 
lant and  the  witness  for  the  state  declared 
that  the  transaction  took  place  "at  night"; 
the  stated  witness  fixing  the  time  st  or 
near  9  o'clock,  and  the  appellant  being  un- 
certain as  to  the  boor,  but  not,  as  we  un- 
derstand the  evidence  qualifying  lUs  testi- 
mony, that  It  vvas  at  night. 

The  testimony  with  reference  to  the  lights 
upon  the  street  and  in  the  residence  was  ob- 
viously upon  another  Issue — that  of  the 
ablll^  of  the  state's  witness  to  tee  the  appel- 
lants movnnents.  It,  howerer,  tends  to 
mdw  It  more  definite  and  cmdiislve  that 
the  entry  waa  made  in  the  nighttime,  and 
we  find  in  it  no  fact  or  drcnmstanee  wibich 
to  our  mind  would  t^eeaent  as  an  issue  the 
tact  that  it  was  dmie  in  tbo  daytime.  The 
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eomidalnt  of  the  failure  of  the  court  to  sub- 
mit that  issue  to  the  jury  la  not,  in  onr 
oj^on,  well  fotmded. 
The  indgmmt  ti  afflrmed. 


LYNCH  V.  STATE.   (No.  6669.) 

(Conrt  of  Griminal  Appeals  of  Texas.  Dec  21,. 
1921.   Rehearinc  Denied 

Jan.  25, 1922.) 

1.  CrlMlaal  law  «s>  1004— Review  United  to 
Indletment  and  charge  whea  record  centalne 
Bo  statement  of  facta  or  bills  of  exceptions. 

When  the  record  contains  no  statement  of 
facta  or  bills  of  ezceptiona,  the  court  cao  onl? 
determine  whether  the  Indictment  is  in  conform- 
itr  ^th  the  atatute  and  whether  the  charge 
fairly  presents  the  law  of  the  case. 

On  Uotton  for  BehearinK. 

2.  Criminal  law  «s»IIOI— Fallara  of  defend- 
ant's attorney  ta  prefare  atatanent  of  facta 
Mtltlea  him  ta  m  reUaf. 

The  Court  of  Criminal  Appeala  can  fire  no 
relief  to  a  defendant  where  an  attorney  of  his 
own  choosing  has  failed  to  have  a  statement  of 
facts  prepared  and  filed,  as  it  is  only  when  a 
defendant  is  deprived  of  a  statement  of  facts 
after  the  exercise  of  due  dilisence  on  his  part 
or  in  bis  behalf  that  relief  can  be  granted. 

Appeal  from  Criminal  District  Court,  Dal- 
las Comity ;  Bobt  B.  Seay,  Judge. 

W.  S.  I^rncdi  was  convicted  <tf  assault  with 
Intent  to  murder,  and  he  appeals.  Afflrmed. 

W.  O.  Scott,  of  Dallas,  for  appellant. 

R.  O.  Storey,  AssL  Atty  Oen.,  for  the 
State. 

LATTIMORE,  J.  Appellant  was  convict- 
ed In  the  criminal  district  court  of  Dallas 
county  of  the  oflfwise  of  assault  with  Intent 
to  murder,  and  his  punishment  fixed  at  two 
years  In  the  penitentiary. 

[1]  The  record  Is  before  us  without  a  state- 
ment of  facts  or  bills  of  exceptKm.  We  have 
examined  the  Indictment,  which  seems  to  be 
In  conformity  with  the  statute,  and  the 
diarge  of  the  court,  which  presents  the  law 
of  the  case  fairly. 

In  this  condition  of  the  record  no  other 
matter  is  before  us  for  consideration,  and 
the  judgment  of  the  trial  court  will  be  af- 
firmed. 

On  Motion  for  Behearlng. 

At  a  former  day  of  this  term  this  case  was 
afflrmed;  there  appearing  in  the  record  nei- 
ther statement  of  facts  nor  bill  of  exceptions, 
and  tlie  matters  of  procedure  involved  ap- 
pearing to  us  to  be  In  conformity  with  law. 

[J]  There  Is  now  filed  on  behalf  of  appel- 
lant a  motion  for  rehearing;  in  whi<4i  It  Is 


stated  that  at  the  time  of  his  trial  he  was 
represented  only  by  counsel  aK>olnted  by  the 
court,  and  that  thereafter  he  employed  and 
paid  an  attwney  to  take  charge  of  bis  ap- 
peal, and  that,  for  some  reason  -unknown  to 
counsel  who  files  this  motion,  said  attorney 
failed  to  have  a  statement  of  facts  prepared 
and  filed  for  presentation  to  us.  We  regret 
that  a  record  should  appear  before  us  in  this 
conditlMi,  but  find  oursdven  anable  to  afford 
appellant  any  r^ef.  It  la  not  made  to  ap- 
pear that  any  bills  of  exception  were  taken 
during  the  trial  of  his  case,  nor  have  we 
any  authority  given  ua  by  statute  to  grant 
any  sort  of  relief  to  one  who  appears  before 
us  without  a  atatement  of  facta,  unless  It  is 
made  to  appear  that  he  has  been  deprived 
of  same  after  the  exercise  of  due  diligence 
on  his  part  or  in  his  behalf.  Oo»  who 
ploya  an  attorney  of  his  own  choosix^  who 
falls  to  do  something  made  necessary  by  stat- 
ute in  order  to  properly  present  his  case  be- 
tore  na,  is  given  no  remedy  at  flie  bands  of 
this  court  for  failure  or  refusal  of  such  at- 
torney to  do  that  whid)  he  ou«ht  We  have 
no  option  but  to  ovemfle  appeUairt's  motion. 
We  are  to  coasldflr  the  caae  as  made  by  the 
record  before  as.  In  the  absence  of  some  af- 
flrmatlTe  Injury  idiown  to  ns  to  have  been  In- 
flicted uptm  tbo  accused,  by  which  he  was 
deEHlved  of  a  proper  record.  The  ahowins 
made  by  appellant'a  attorney  may  be  made 
the  basis  of  an  appeal  to  the  chief  execafiw. 

The  motion  for  z^earlng  wiU  be  aret- 
ruled. 


DARMELL  T.  STATE.    (No^  6531.) 

(Court  oS  Criminal  Appeals  of  Tezaa.  Jan.  11. 
1922.) 

1.  Criminal  law  «BDlOg2(7)-Bin  sf  «M|rtloM 
6M  aftar  «xplpatla>  of  thao  grutsd  net  eas- 
sldorwl. 

Bill  of  exeeptlons  filed  after  explratioD  of 
time  granted  for  the  filing  «t  billa  of  exception 
cannot  be  considered  by  appellate  court. 

2.  Barglary  *s»42(l)— EvWaneo  bold  te  aso- 

taln  eonvtetlOB. 
In  prosecution  for  burglary,  evldenee  keU 
to  anatain  eonvtetion,  In  view  ot  nnexpldned 
possession  of  stolen  -goods. 

Appeal  from  District  Court,  Coleman  Coun- 
ty ;  J.  O.  Woodward,  Judge. 

Hendrlx  DanuU  was  convicted  ot  bni^try, 
and  he  appeals.  Afflrmed. 

T.  H.  Strong,  of  Coleman,  for  appelant 
B.  O.  Stor^,  Asst  Attf.  Gen.,  for  the  Stata 

LATTIKfOBB,  J.  Appellant  was  convicted 
in  the  district  court  of  Coleman  county  of 
burglary,  and  his  punlsfament  fixed  at  two 
years  In  the  penitentiary. 
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tf]  There  I0  but  one  bill  of  exceptions  In 
the  record  which  cannot  be  ooDsldered  by  us, 
becauBc  filed  too  late  In  the  court  below.  The 
trial  term  of  the  court  ended  on  May  13, 
1821,  and  appellant  was  by  order  entered, 
grsBted  90  days  In  whtefa  to  file  bills  of  ex- 
ertion and  Btat^ent  of  facts.  Said  bill 
of  exceptions  was  filed  August  13, 1921,  which 
was  after  tlie  expiration  of  the  90  dayif  time 
granted. 

[2J  There  was  no  exception  to  the  Indlct- 
nunt  or  tlie  charge  of  the  court,  both  of 
which  seem  In  conformity  wltb  the  law.  This 
woDld  leave  only  the  question  of  the  suffl- 
tieaej  of  the  eridaice  to  8iq;)port  the  Jn^- 
Bkent.  Aiv^lftnt  and  two  companions  ap- 
peared at  Golonan,  Tex.,  about  8:20  a.  m.  on 
March  29,  1021,  riding  in  a  Obdillac  Eight 
HutomobUe  which  gave  evidence  of  rough  us- 
age. Hie  left  front  wheel  was  without  rim 
or  casing.  The  parties  announced  their  de- 
sire to  trade  their  car  for  some  other  automo- 
bile, and  entered  Into  negotiations  for  that 
purpose.  Officers  came  down  and  searched 
their  car,  and  found  In  Its  pockets  and  un- 
der Its  seats  two  new  Ford  casings,  Diamond 
make,  a  new  Ford  Inner  tube  and  a  pair  of 
I^era.  Questioned  about  these  articles,  a[H 
pellant  and  his  companions  said  they  found 
tbe  casings  and  inner  tid>e  in  the  road  near 
Fort  WcMlh,  one  casing  at  one  place  and  an- 
other  at  another.  Fort  Worth  appears  from 
the  record  to  be  about  180  or  190  miles  frtmi 
Coleman.  Afterward  the  parties  changed 
their  statement  and  stated  they  found  said 
articles  about  9  miles  south  of  Coleman.  To 
another  witness  they  stated  that  they  bought 
the  castnge.  The  car  was  tracked  by  means 
of  tbe  rimless  wheel  to  a  point  where  it  had 
left  the  road  and  where  tbe  lost  casing  and 
rim  were  found.  Near  this  point  lived  a  wit- 
ness who  testified  that  the  car  which  made 
said  tra(^  came  by  his  house  a  little  before 
daylight  on  the  morning  of.  the  29th,  going 
on  tbe  road  leading  from  Santa  Anna.  Some 
time  during  the  nighi  of  March  28tfa  a  garage 
in  Santa  Anna  was  burglarized  and  two  new 
Ford  casings,  Diamond  make,  two  new  Ford 
inner  tubes,  and  a  pair  of  pliers  were  taken. 
One  of  the  casings  lost  was  a  smooth  and 
the  other  a  nonskld.  One  of  the  casings  was 
wrapped  and  the  other  was  not  The  articles 
found  in  the  car  of  appellant  and  his  com- 
panions appeared  to  correspond  exactly  with 
the  description  of  those  taken  from  tbe  bur- 
glarized house,  except  that  one  Inner  tube 
was  not  found.  These  facts  appear  to  na. 
amply  suffldent  to  Justify  the  conclusion  of 
appellant's  guilt  Not  only  was  he  found  in 
possession  of  two  casings,  one  smooth  and 
one  nonskld,  one  wrapped  and  the  other  not, 
one  new  Ford  inner  tube  and  one  new  pair 
of  pliers,  but  there  were  three  contradictory 
explanations  made  of  such  possession,  uone  of 
which  appear  reasonable  under  the  ciroum- 
otances.  The  car  In  use  tiy  aniellant  and  his 
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companions  was  a  large  ear  upon  wlddi  the 
tubes  and  caslnga  foond  were  of  no  use.  In 
addition  to  tbe  above  facts,  tbs  ear  of  appd^ 
lant  and  his  companions,  when  aeoD  before 
daylUrht  on  the  morning  of  Che  29tfa,  was  go- 
ing south  on  a  road  tram  Santa  Anna,  and 
af  t^r  dayll^t  said  car  tamed  bade  northweot 
on  a  dlffonnt  rood  and  went  to  Coleman 
where  the  parties  were  arrested.  Appelant 
did  not  testify,  and  no  fiuther  «planatlon 
appears  in  tbe  record  of  his  possession  of  said 
property. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  trial  court  will  be  aflbnned. 


COLLINS  V.  STATE.    (No.  6481.) 

(Court  nH  Oriminal  Appeds  of  TtxM.  Nov,  90, 
1921.  Behearing  Denied  Jan. 
11.  1922.) 

1.  Crlmlaal  law  <^=^f  1(7)— Testimony  of  ae- 
eompllee  held  safflolestly  eorroborated  by  ai- 
■Isaloas  ef  aoensed. 

In  B  prosecution  for  reeelTtng  stolen  prop- 
erty, testimony  of  tts  person  who  stole  tbe 
pn>p«rt7,  10  gallons  of  gasoline,  was  sufficient- 
ly oorroborated  by  admissions  of  accused  him- 
self to  the  owner. of  the  gasoline  that  he  had 
purchased  ibt  same  for  10  cents  a  galloQ  and 
desired  to  settle  for  It  with  ^  owner. 

On  Motion  for  Beheariiig. 

2.  CrIailBal  law  «s»l090(8)--Admls8toa  of  evi- 
dence not  eontldered,  la  lAsenoe  of  Mil  of  ex- 
eeptlom. 

A  contention  that  conviction  should  have 
been  reversed  because  court  erred  In  sdmltttng 
certain  evidence  cannot  be  considered  on  appeal, 
where  no  bfil  of  exertions  appears  in  the 
record  bringing  the  point  properly  before  the 
coartf  though  mentioned  in  the  motion  for  new 
trial. 

Appeal  from  WiUlonuun  Oounty  Court; 
F.  D.  Love,  Judge.  ^ 

Oharlee  CoUlns  was  convicted  at  receiving 
stolen  property,  and  he  aKteals.  Affirmed. 

W.  C.  Woffordy  of  Taylor,  for  appellant 
Dan  Moody,  Co.  Atty.,  of  Taylor,  and  IL  O. 
Stor^,  Asst  Atty.  Gen.,  for  the  State. 

HAWKINSi  J.  C<mvlctlon  was  for  reo^T- 
ing  8t(^en  property,  knowing  It  to  have  been 
stolen;  punlshmrat  assessed  was  a  fine  of 
|26  and  SO  days  In  jaa 

[1]  This  case  Is  submitted  upon  one  prop- 
osition only,  viz.  that  the  evidence  is  In- 
sufflclent  to  sufficiently  corroborate  the  testi- 
mony of  the  accomplice  witness. 

Henry  Kyle  was  the  agoit  for  the  Magnolia 
Petroleum  Company  at  Hutto,  Tex.,  in  Wil- 
liamson county.  Upon  being  checked  lip  by 
the  auditor,  It  was  discovered  that  during  the 
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montlii  of  October,  'NoTember,  and  Deennber 
of  VBSO,  and  January  of  1^,  be  was  «hort 
lereral  hundred  gallons  of  gasoUxw  from  his 
tanks  at  that  place.  Jeff  Ake  was  one  of 
Kyle's  drivers,  and  admitted  to  Kyle  tbat  be 
had  been  stealing  the  gasoline  from  the  tanks 
and  selling  tt  at  10  emts  per  gallon;  the 
market  price  of  gasoline  at  that  time  In  Hutto 
being  25  cents  per  gallon.  There  Is  no  ques- 
tion bat  that  Ake  had  stolen  the  gasoline; 
he  had  admitted  It  upon  the  witness  stand 
and  bad  pleaded  guUty  to  theft  thereof.  His 
testimony  was  to  the  effect  that  he  had  sold 
an>ellant  10  gallons  at  10  cents  per  gallon ; 
that  appellant  would  bring  his  can  to  a  seed- 
hoase  near  the  oil  tanks,  and  that  witness 
would  flu  up  the  can  for  him,  whldx  he  had 
done  twice,  and  that  appellant  would  get  it 
When  the  investigation  with  reference  to  the 
shortage  of  gasoline  occarred,  appellant  went 
to  Mr.  Kyle  and  admitted  to  him  tbat  be  had 
bought  10  gallons  of  gasoline  from  the  accom- 
plioe  witness,  Ake;  and  had  paid  him  10  cents 
gallon,  <uid  that  he  wished  to  pay  Ur. 
Kyle  for  the  gasoline  he  had  got,  which  be 
did.  The  offense  of  th^t  was  established,  not 
only  by  the  admissions  of  the  accomplice  wit- 
ness, but  by  the  testimony  of  Kyle.  That  ap- 
pellant received  10  gallons  of  gasoline  from 
Ake  in  such  a  way  and  imder  such  circum- 
stances as  to  malce  blm  guilty  of  receiving 
stfden  property,  with  a  knowledge  that  It  had 
been  stolen,  is  estabUdied  by  the  testimony  of 
the  accomplice  witness.  The  admission  of 
a^ieUaiit  to  Kyle  that  he  had  received  10 
gallons  of  gasoline  from  Ake  and  had  only 
paid  blm  10  cents  per  gallon  for  it,  and  the 
settlement  with  Kyle  tot  that  amount  of  gas- 
V>Une,  suffloiently  corroWrates  the  testimony 
of  the  accomi^ice  witness,  and,  without  ques- 
tion, tended  to  connect  ig^xpellattt  with  the 
commissltm  oC  the  offense. 

The  testimony  being  sufficient,  in  onr 
minds,  to  meet  the  requirements  of  the  law 
with  reference  to  the  corroboration  of  tke  ac< 
#ompllce  witness,  the  Judgmeot  of  the  trial 
coart  is  affirmed. 

On  Motion  for  Rehearing. 

[2]  Appellant  inalBts  that  this  cause  should 
be  reversed,  because  the  trial  court  erred  in 
admitting  evidence  tbat  several  hundred  gal- 
lons of  gasoline  had  been  stoloi  during  the 
months  of  October,  November,  Deennber,  and 
January,  without  any  attempt  to  connect  ap- 
pellant with  more  than  10  gallons  thereof. 
This  matter  was  not  adverted  to  in  the  orig- 
inal opinion,  because  no  bill  of  exceptions  ap- 
pears in  the  record  bringing  the  point  proper- 
ly before  us.  It  is  mentioned  in  motion  for 
new  trial,  but  tbat  Is  not  sufficient  to  pre- 
•erve  the  question.  See  note  21,  Vernon's  0. 
C.  P.  p.  637 ;  section  47,  Branch's  Grim.  Law. 
^e  motion  Xor  reheariztg  overruled. 


HAYS  V.  STATE.    (No.  65&3.) 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  11, 
1922.) 

Laroeay  «=s>32(&)— Possesalon  to  bs  aUaiad  la 
person  exerotsing  eare,  oantrvl,  n4  naaago- 

Rient  of  property  stolen. 
Accused  owned  a  cow,  which  was  not  in  liis 
possession,  but  was  in  the  pasture  of  T.,  locat- 
ed about  14  miles  from  accused's  place,  and  the 
cow  was  in  the  actual  care,  control,  and  man- 
agement of  T.  Accused  sold  the  cow  to  B., 
giving  bim  a  bfll  of  sfele,  but  later,  and  befwe  8. 
had  taken  posseerion  of  the  cow,  again  aoU  it 
to  another,  and,  without  the  knwiiie^  or  con- 
sent of  T.,  removod  the  oow  fMm  tlw  paatnre 
and  delivered  her  to  the  second  purchaser. 
HelA,  that  an  indictment  for  theft,  alleging 
ownership  and  possession  of  the  cow.in  S.,  was 
insufficient;  the  proper  practice  being  to  aver 
ownership  in  T.,  and  to  allege  that  the  proper- 
ty was  taken  from  his  possession  and  without 
his  consent. 

Appeal  from  District  Court,  Matagorda 
County ;  M.  8.  Munsoo,  Judge. 

Frank  Hays,  alias  Amos  Uaya,  was  con- 
victed for  theft  ot  cattle^  .and  be  appeals. 
Reversed  and  remanded. 

Styles,  Kreuse  ft  BrlAson,  ot  Bey  CSty, 
for  appelant. 

B.  O.  8ton«y,  Asst  Atty.  Oen.,  for  the 
State. 

HAWKINS,  J.  Conviction  is  for  theft  of 
cattle.  PunltAment,  two  years  in  poiltra- 
tlary.  The  Indictment  cbarges  th^  of  one 
head  of  cattle  ft<Hn  the  possession  of  B.  J. 
Sisk  on  <»:  about  October  8,  1920.  In  May, 
1920,  appellant  was  the  owner  of  a  con* 
wbidi  was  not  in  his  possession,  but  was 
under  the  actual  care,  control,  and  manage- 
ment of  Wni  Hompeon,  running  with  the 
latter's  cattle  in  his  pasture  and  adjoining 
premises  some  14  miles  from  where  ai^iel- 
lant  was  th^  living.  Some  time  In  May  he 
sold  this  cow  to  Slsk  for  $20,  $10  cash,  the 
balance  to  be  paid  when  the  animal  was  de- 
livered, appellant  telling  Slsk  she  was  at 
Thompson's  place.  A  bill  of  sale  was  exe- 
cuted and  delivered  to  Sisk  at  this  time.  A 
few  days  later  appellant  told  Slsk  he  had 
brought  the  cow  from  I^Dmpson's  place,  and 
had  her  in  a  little  pasture  at  Huebner's, 
where  appellant  was  living.  Sisk  was  In- 
vited by  appellant  to  go  there  and  see  the 
animal,  but  declined,  and  paid  the  balance 
of  the  purchase  price.  Siak^  believing  the 
cow  was  in  the  Huebner  pasture,  asked  ap- 
pellant if  it  would  be  all  right  to  leave  her 
there  a  little  while  and  was  told  It  would 
be.  As  a  matt^  of  fact,  appellant  had  nev- 
er moved  the  cow.  She  remained  in  Thcxop- 
son's  possession  until  some  time  In  October, 
when  aivellant  asii  faor  to  another  party. 
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Ajjpellant  went  to  Tbompwm's  itlaoe  without 
Thompson's  fenowledse  <ff  oon^t,  and  ac- 
tiuOly  made  delivery  of  her  tm  tbe  seetmd 
sala  Sisk,  the  first  purcbaser.  never  saw 
the  animal,  and  nerer  bad  posaeeslon  of  ber. 
Id  tbe  fall  of  1920  be  b€«an  to  make  in- 
quiries, and  upon  discovery  of  tbe  aubaequcBt 
gale  this  proeecuUon  was  instituted. 

It  is  Insisted  tbat  tbe  conriction  cannot 
stand,  beca^jse  the  proof  falls  to  support  the 
allegations  in  tbe  indletment.  A  number  of 
special  (4iacgfls  were  requested  on  the  inew 
of  "posaeealon,"  calling  tbe  trial  Judge's  at- 
trition to  a[>pellanf6  contention,  all  of 
which  were  refused.  We  Quote  from  Prnssler 
V.  State,  18  Tex.  App.  442,  as  follows: 

**  •  *  •  Ag  the  criterion  in  determliiins 
how  ownership  shonld  he  alleged,  it  should  first 
be  secertsined  who  was  in  the  exercise  of  ac- 
tual control,  care  and  numagement,*  at  the 
time  the  property  waa  taken.  If  the  actual 
owner,  tbm  tbe  poaaession'  was  in  him,  and 
ahoold  be  so  aUeged,  though  he  may  have  ageuta 
or '  Be  rv ants  using  the  propertf  st  the  time  in 
subordination  to  bia  poaaeasion.  But  if  the  'ac- 
tual control,  care  and  management'  at  the  time 
of  the  taking  is  in  another,  then  this  other  is 
the  special  owner  in  'possession,'  and  it  is  his 
possession  whidi  has  been  despoiled,  and  tbe 
property  should  be  alleged  to  be  bis  and  taken 
from  Ids  'posscMlsii'  and  Srltboat  Us  consent,' 
witbont  BI17  mcotkiD  of  1^  aetnal  or  general 
owasii— Iweanse  tbe  profiertj  was  not  taken' 
from  Uie  latter's  'poMession.*  What  eonatl- 
tutes  the  eoBtrol,  care  and  management  of  prop- 
erty must  depend  upon  tbe  circumstances  of  the 
particular  case,  in  many  instances.** 

In  ^pport  of  tbe  proposition  above  itn- 
nonneed  we.  cite  Ttam^  v.  States  24  Tez. 
App.  lao,  B  B.  W.  S82;  House  State^  19 
Tex.  App.  227;  Bryan  v.  State,  40  Tez.  Or. 
K.  196,  91  S.  W.  680;  Thurni<md  State,  30 
Tex.  App.  540,  17  S.  1098.  Appellant 
cites  many  other  cases  in  his  brief,  but  we 
de^  it  unnecessary  to  include  all  of  them 
in  our  opinion.  Tbe  state,  fbrougb  tbe  As- 
!4istant  Attorney  General,  concedes  tbat  a 
variance  arose  between  tbe  all^ation  and 
tbe  proo^  and  tbat  it  was  error  to  refuse  to 
submit  to  tbe  jury  the  questiou  of  posses- 
sion. 

Tbe  Judgment  of  ccmvictlon  must  be  re- 
versed,  and  tbe  cause  remanded. 


VICKERS  V.  STATE.    (No.  6530.) 

(Court  of  Criminal  Appeals  of  Texas.   Dec  21, 
1921.    Behearing  Denied  Jan.  25, 
1922.) 

I.  CrtmlBsl  law  <^t038(l),  1058(1)— Errers 
oharse  not  reviewed  without  objections 
ud  exoeptloBs. 

A  bill  of  exceptions  complaining  of  errors 
in  tbe  court's  charge  cannot  be  considered, 
where  no  objection  to  the  charge  filed,  nor  ex- 
ception taken  before  it  was  read  to  the  jury,  is 
shown. 


2.  CrfaHhMl  law  «a»m— eiulMloa  «f  ewl- 
dsaes  «f  etiisr  effsnsss  sinos  aoMtsirs  arrsit 
not  •rror. 

Evidence  that  since  the  arrest  of  accused 
other  burglaries  bad  been  committed  in  th« 
same  town  where  the  one  appellant  was  charged 
with  was  committed,  not  shown  to  be  relevant, 
was  properly  exduded. 

On  Motion  for  Behearing; 

3.  CrlmiRal  law  4soiogg(8)— Exoass  lor  not 
fliisg  •tatement  of  facts  reoelved  six  days 
before  sxpfratfon  of  time  held  not  shown. 

Even  if  the  stenographer  unduly  delayed 
the  preparation  of  the  statement  of  fscts,  the 
failure  to  file  the  atatsment  in  time  is  not 
thereby  excused,  where  counsel  for  accused 
received  the  statement  six  days  before  the  ex- 
piration of  the  time  for  filing  It,  and  made  Jio 
showing  that  he  could  ~  not,  witbbi  that  time, 
have  ffled  it  by  the  exercise  of  reasonable  dlD- 
gence. 

4.  Crimlnsl  law  «ss>10a0(7)— Coart  Is  witbsnt 
power  to  relleva  aaaintt  oonsequencee  of 

taiAes. 

Though  the  Court  of  Criminal  Appeals  has 
authority  to  relieve  accused  from  the  conse- 
quences of  misfortune  which  prevent  his  filing 
his  papers  in  time,  the  law  demands  diligence 
of  him,  and  gives  the  court  no  anthority  to 
relieve  hln  faom  tbe  consequences  of  bis  own 
laches. 

Appeal  from  District  Court,  Ctdemaa  Onn* 
ty;  3.  O.  Woodward,  Jud^. 

B.  3.  Vlckers  was  convicted  of  burglary, 
and  he  appeals.  A£Qrmed. 

T.  H.  Strong,  of  Coleman,  for  a^ellant 
B.  G.  Storey.  Asst  Atty.  Oen«  fOi  tbe  State. 

HAWKINS,  J.  Tbe  statement  of  facta  was 
not  filed  in  the  trial  court  until  after  tbe  ex- 
piration of  90  days  from  adjournment  This 
was  too  latft  Maxwell  v.  State,  69  Tex.  Cr. 
B.  248, 163  S,  W.  324.  Counsel  for  appellant 
has  filed  affidavits  purporting  to  excuse  blm 
for  failure  to  file  in  time.  Counter  affidavit 
from  tbe  court  stenographer  has  been  flMH 
by  tbe  state.  To  pass  upon  the  question  in 
tbe  Instant  case  It  is  not  necessary  to  deter- 
mine the  controversy  between  tbem.  Tixe 
statem«it  of  facts  was  delivered  to  appd- 
lant'B  counsel  not  later  than  August  6tb,  in 
ample  time  to  have  bad  tbe  same  approved 
and  filed  within  tbe  90  daya.  Two  companion 
cases  involving  the  same  facts  were  tried 
about  tbe  same  time  as  appellant,  and  coun- 
sel, after  rec^vlng  tbe  statement  of  facts 
from  the  stenographer,  held  it  for  the  pur- 
pose of  himself  preparing  statemrat  of  facta 
In  the  other  two  cases.  It  could  have  been 
secured  ^m  tiie  clerk  after  filing  for  tbat 
purpose.  We  cannot  conclude  that  appellant 
lias  been  deprived  of  statement  of  facts  with- 
out fault  chargeable  to  blm. 

[1, 2 J  Tbe  bills  of  exceptions  were  not  filed 
in  time  either.  But  they  present  no  errors, 
if  considered.   One  complains  of  tbe  court's 
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cltarge  In  some  paftlcnlars,  tmt  the  record 
shows  no  objections  thereto  filed  or  excep- 
tions taken  before  the  charge  was  read  to  the 
!)iiry.  The  6ther  complains  because  the  court 
^ould  not  permit  appellant  to  show  that  since 
appellant  was  arrested  other  burglaries  had 
been  committed  in  the  same  town  where  the 
one  am>ellant  Is  charged  with  was  committed. 
The  relevancy  of  this  testimony  is  not  made 
apparent  from  the  biU.  As  the  record  mast 
be  considered  by  us,  no  errors  are  diown. 

The  judgment  of  tiie  trial  court  must  be 
affirmed. 

On  Motion  for  Rehearing. 

MORROW,  P.  J.  The  term  of  the  district 
court  at  vrblcb  the  appellant  was  tried  ad- 
Joamed  May  13th;  90  days  thereafter  were 
allowed  In  which  to  file  the  statement  of 
facts.  This  extension  ended  on  August  12th. 
The  statement  of  facts  was  not  filed  until 
Augnst  13th.  It  was  In  possession  of  ai>- 
ptilanf  8  counsel  on  August  6th.  Appellant's 
counsel  resided  at  Coleman;  the  district  at- 
torney at  Brownwood.  The  towns  were  con- 
nected by  railroad,  and  the  distance  30  milea 

[S,  4]  If  It  be  granted  that  there  was  undue 
delay  upon  the  part  of  the  stenographer  in 
preparing  the  statement  of  facts.  It  cannot 
be  denied  that  It  came  to  the  possession  of 
appellant's  counsel  six  days  before  the  law 
required  It  to  be  filed.  The  record  is  bare 
of  facts  to  show  that  these  six  days  were 
not  ample  within  which,  by  the  exercise  of 
diligence,  the  docnment  could  have  been  au- 
thenticated and  filed.  It  is  not  within  the 
province  of  this  court  to  arbitrarily  extend 
the  time  within  which  the  law  permits  the 
statement  of  facts  to  be  filed.  The  law  flzln.!? 
the  limit  is  binding  alike  upon  the  appellant, 
his  counsel,  and  this  court  The  authority 
exists  to  prevent  the  accused  who  desires  to 
appeal  from  suffering  the  consequences  of 
misfortune  which  prevmts  his  filing  his  pa- 
pers In  time,  but  the  law  demands  of  blm 
diligence,  and  gives  this  court  no  authority 
to  relieve  him  from  the  consequences  of  his 
own  laches.  This  is  illustrated  in  the  case  of 
Rlojas  r.  State,  36  Tex.  Cr.  R.  182,  36  S.  W. 
268,  in  which  the  bill  of  excepUons  reached 
the  Judge  in  time  but  was  by  him  misplaced 
and  not  filed  until  after  the  time  allowed  by 
law  had  expired.  The  court  said: 

**WliIle  It  seemingly  was  neglect  on  the  part 
of  the  Judge  not  to  approve  and  file  the  bill  of 
exceptions,  it  was  tbe  duty  of  counsel  to  fol- 
low up  his  bill,  and  see  that  it  was  approved 
by  the  Judge  daring  the  term,  and  filed  with  tbe 
derk.  This  Is  statutory.  See  George  v.  State, 
26  Texas  Grim.  App.  229;  Exon  t.  State,  S3 
Texas  Crim.  Rep.  461." 

This  rule  is  emphasized  by  its  repeated  ap- 
Xfllcatlon  and  enforcement  See  Richardson 
T.  State,  71  Tex.  Cr.  B.  Ill,  158  S.  W.  517; 
King  V.  State,  82  Tex.  Cr.  R.  145,  198  S.  W. 
782;  Carpenter  r.  State,  83  Tex.  Or.  B.  87. 
201  S.  W.  896;  Stanford  t.  State,  42  Tex.  Cr. 


R.  848,  60  S.  W.  258 ;  Pollard  r.  State,  46  Tex. 
Or.  B.  121,  78  8.  W.  «68;  SolUvan  v.  State, 
62  Tex.  Or.  R.  410,  137  S.  W.  TOO;  and  other 
examples  might  be  cited. 

Tbe  statement  of  counsel  1u  hta  motion  for 
rehearing  that  the  accused  Is  a  youth  whom 
the  statement  of  facts  shows  to  be  Innocent 
of  the  crime  cannot  fail  to  elicit  sympathy. 
We  have  not  read  ttie  statement  of  facts.  If 
counsel's  interpretation  be  correct,  he  can- 
not fall  to  attract  favorable  attention  of  the 
branch  of  the  govemmait  In  whose  hands  Is 
placed  the  boieflcent  power  of  clemency.  For 
this  court,  upon  such  groimds,  to  arbitrarily 
annul  the  conviction,  np<m  statement  of  facts 
which  the  law  forbids  it  to  consider,  would 
amount  to  nothing  ieas  than  a  usurpation  of 
authority.  • 

We  are  constrained  to  overrule  the  motion ; 
and  it  is  ao  ordered. 


GILMORE  V.  STATE.    (Ntt.  6442.) 

(Court  of  Criminal  .^»psals  of  Texas.  Nor.  2S, 
iSSBL  Beheariny  Denied  Jan.  2St  1622.) 

1.  Criminal  law  «»I0B4— JodgHMt  aflraari  If 
ao  error  appear*  la  raoorC 

Where  there  ia  no  statemant  of  facta  or  bills 
of  exceptions,  and  no  error  aKMMrs  in  ttie  rec- 
ord, judgment  ot  the  trial  court  will  baafflimod. 

On  Motion  for  Beheariiv. 

2.  Criminal  law  «=>I032<6)--Objao<l«a  ta  la- 
dlotaieat  for  duplicity  nust  be  arged  Ui  lln- 
lae. 

Objections  to  an  Indictment  beoanse  of  tbe 
fact  that  it  appeara  to  be  dupUcItons  and  charg- 
es several  offenses  in  one  count,  to  be  condder- 
ed  on  appeal,  must  be  nrged  in  limine. 

Appeal  from  District  Coor^  OoUin  Coun- 
ty; F.  El  Wilcox,  Judge. 

J.  W,  Oilmore  waa  ocuTleted  of  transiport- 
ing  liquor  in  violation  of  tbe  Dean  Law,  and 
he  appeals.  Affirmed. 

Reld  Williams,  of  Dallas,  for  app^nt 
B.  G.  Storey,  Asst.  Attg.  Gen.,  fOr  the 
State. 

LATTIMOBE,  J.  Appellant  was  ctmvlct- 
ed  in  the  district  court  of  Collin  conn^  oC 
the  offense  of  transporting  intoxlcatli^  liq- 
uor In  violation  of  what  is  known  aa  tbe 
Dean  Law  (Acts  30th  Leg.  [2d  CaUed  Sesa.] 
c.  78),  and  his  ptmishment  fixed  at  one  year 
in  the  penitentiary. 

[1]  The  case  Is  before  us  on  appeal  wltli- 
oat  any  statem^t  of  facta  or  any  billa  oC 
exceptions.  Appellant's  motion  to  quash  tbe 
indictment,  based  on  an  alleged  conflict  In 
tbe  i»'OvislonB  of  the  Dean  Law  with  tike 
El^teemth  Amoidmmit  to  the  federal  Con- 
stitution, was  properly  overruled.  The  qnes- 
tion  has  been  passed  upon  by  ua  adversely 
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to  tbe  contention  of  at^dlant,  as  atrpeara 
firom  his  motloo.  Ex  parte  QHlmove,  88  Tex. 
Cr.  K.  829,  228  S.  W.  199. 

No  error  appearing  in  the  record,  the  Judg- 
ment of  the  trial  court  will  he  affirmed. 

On  Uotion  for  Rehearing, 

[IJ  In  a  motion  for  r^earlng  It  la  in^tad 
that  this  GM»-  aboold  bn  oerened  and  dis- 
missed because  of  the  tact  that  the  IwUct 
meat  aj^tean  to  be  dupUcltoua  taM  dmrgea 
In  one  count  serenf  distinct  otteoaiB.  An 
ttcamlnatlon  of  the  motion  to  qnasb.  presents 
ed  by  tbe  appellant,  makes  It  plain  that  no 
such  objection  was  urged  to  the  Indictment, 
dther  by  motion  to  quash  or  in  arrest  of 
judgment.  The  uniform  holding  of  this 
coprt  seems  to  be  that  an  objection  of  this 
character  must  be  urged  in  limine.  Coney 
T.  State,  2  Tex.  App.  62;  Berllnw  t.  State. 
6  Tex.  App.  181;  Rumage  t.  State.  D6  8.  W. 
64:  CabinesB  t.  State.  66  Tex.  Cr.  R.  409, 
146  S.  W.  934;  Green  t.  States  66  Tex.  Or. 
R.  446,  147  S.  W.  693. 

This  being  the  only  question  raised  by 
this  motion,  and  being  of  opinion  that  ap< 
pellant's  position  Is  not  sustained,  the  mo- 
tion for  rehearing  will  be  OTermled.  * 


CONE  V.  STATE.    (No.  6S6I0 

(Oovxt  €f  Crfafatal  Appeals  ti  Texas.  Jan. 

11.  1922.) 

1.  Intoxloatlag  llqaort  «»I3  —  Laoal  optioa 
law  held  reyealsd  by  anendiaeat  to  Constitu- 
tion. 

Vernon*!  Ann.  Pen.  Code,  1916.  art  697, 
was  repealed  by  popnlar  Tote  by  the  adoption 
of  the  amendment  to  Const  art  16.  f  20.  eHm- 
inatiDg  the  local  option  privilege  and  prohibiting 
tbe  sale  of  intoxicating  liqaors  throogboot  the 
Stat*  nndet  a  penalty  fixed  in  the  Constitution. 

2.  Crinlnal  taw  «=>I5— Proteeolloa  for  anlaw- 
fol  sale  of  liquor  hoM  Mt  naiatatnaMo  oader 
repsalod  statute, 

A  proBeentlon  for  selling  intoxicating  Uq* 
nor  in  local  option  territory  is  not  maintainable 
mider  Temmi'e  Ann.  Pen.  Code  1916»  art.  607, 
vhere  the  sale  took  place  after  the  repeal  of 
such  atatata  by  Conit  art  16^  i  20;  the  aav< 
lag  danse  of  die  proridon  of  the  Conetitntion 
covering  offenses  occurring  prior  to  the  adop- 
tion of  tbe  amendment  only,  and  Yemen's  Ann. 
Pen.  Code  1016,  art  Id,  proriding  that  a  pros- 
ecution under  a  repealed  statute  may  only  be 
laaintained  by  Tirtue  of  a  saving  clause. 

t,  IntoxIcatlBg  llqaors  «=9l3— Unlawfsl  sales 
held  psslshable  nnder  anendmeat  to  Ooattl- 
latloa. 

Sales  of  intoxicating  liquor  occurring  after 
tbe  adoption  of  amended  section  20,  art  16,  of 
the  Conetltatioat  aboHahing  local  option  terri* 
tory.  and  before  the  passage  of  tbe  Dean  ^te- 
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Wide  Prohibition  Law,  are  peoUbited  and  pun- 
ishable nndor  Goagt  art  16^  1  20l 

Appeal  from  District  Court,  Bockwall 
County ;  Joel  R,  Bond,  Judge. 

B.  O,  Cane  was  convicted  of  onla^rfuUy 
seUlng  ItttoxlcatiQg  liquor,  and  he.  appeals. 
Reversed  and  remanded. 

T.  B.  AldKdl,  of  Bretikenildga^  aad  Slor- 
wo^  Florence  ft  UcOIellana,  oi  Ofttaer,  for 
appelant 

B.  Q.  Storey,  AMt:  Atty.  Otto.,  for  the 
State. 

MORROW,  P.  9.  The  eometlon  la  for  the 
nnlawfnl  sale  of  lattolcatbig  Uqnmr.  Ttn  In- 
dictment, filed  on  the  14th  day  at  Octdber, 
1919,  charges  appellant  wltti  tite  sale  of  ID- 
toxlcatlnf  Uqnor  bl  Bocfcwall  county,  where 
sncai  sale  was  prohibited  by  a  vat»  of  the 
people. 

The  statute  under  which  the  preneation  is 
had  la  artide  607,  Vemon'tt  Tuaa  CMm. 
Statntes,  vol.  1,  p.  806.  It  was  enacted  to 
punish  vlolatlona  at  the  local  opttim  prohlM- 
tioD  law  (article  16.  |  20,  of  tbe  OonatltDtloD 
of  the  state);.  Under  that  provision  of  the 
OonatitatUm,  It  was  optional  with  certain 
snbdiTtalons  of  tbe  state  to  ^tdilUt  the  sale 
of  Intoxicating  liquors,  and  laws  wm  paas* 
ed  governing  the  exeriAw  of  this  option 
tfectlon.  See  Revised  Statutes  1811,  title  8& 
On  the  &cta  tt  Is  Aown  that,  hjt  virtue  of 
an  election  held  under  ttiat  tl^  the  aale  of 
Intoxtcants  was  pn^lblted  in  Bodcwall  coun- 
ty. On  Jnly  23,  1019,  an  amendmort  to  sec- 
tion 20,  art  16,  of  the  Constitution,  whlc3i 
amendment  had  been  previously  adopted  by , 
a  vote  of  the  people  of  tbe  state,  became  ef- 
fective. As  amended,  the  local  opttm  i»lv- 
Uege  was  elimiaated  and  tbe  sale  of  intoxi- 
cating liquors  was  prohibited. throughout  tbe 
state  under  a  penalty  fixed  in  tbe  Oonstltu- 
tlon  ct  conflnemoit  In  the  penitentiary  for 
not  leai  than  one  nor  nune  than  five  years. 
This  amendoMBt  cwitalned  a  saving  clause 
in  the  following  words: 

"Liability  for  violating  any  Uqaor  laws  in 
force  at  tbe  time  of  tbe  adoption  of  this  amend- 
ment shall  not  be  affected  by  this  amendment, 
and  all  remedies,  civil  and  criminal,  for  such 
violations  shall  be  preserved."  General  Laws 
36th  Leg.  p.  33S,  subd.  (c). 

The  date  of  the  offense,  as  laid  and  proved, 
was  in  September,  1919.  At  that  time  the 
prohibition  of  the  sale  of  intoxicating  liquors 
la  the  state  and  In  Bockwall  county  was  not 
In  consequence  of  the  adc^tlon  of  the  so-call- 
ed local  option  prohibition  taw,  but  was  by 
virtue  of  the  amended  section  20,  art  16,  of 
the  Constitution. 

[1,  2]  It  la  obvious  that  article  597  of  the 
local  option  i>rohibltlon  law  was  repealed  by 
the  adoption  of  tbe.  amendment  to  the  Con- 
stitution that  became  effective  In  July.  1919. 
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PTei. 


It  la  tberefore  made  dear  that  the  Indlct- 
mttit  and  conviction  of  the  appellant  was  not 
under  a  lav  existing  at  the  time  of  the  com- 
tnisalon  of  the  offense  or  the  filing  of  the  In- 
•dictment,  bat  was  referable  directly  to  a  law 
wMth  had  been  previooaly  repealed.  By 
«tatate.  U  la  declared,  in  ■abstanoe,  ttiat^a 
vroaecntlon  cannot  be  matatalned  tmdeor  a 
r^ealed  atatute,  unleaa  In  andi  stabife  tiiere 

contained  a  saving  dause  covering  the  par- 
ticular act.  See  article  16  of  the  Penal  Code. 
I  13}  Tbe  reservation  contained  in  the 
amended  section  20,  art.  16,  of  the  Constitu- 
tion, quoted  above,  embraces  offenses  commit- 
ted prior  to  the  adoption  of  the  amendment 
bat  not  those  occurlng  at  a  subsequent  date. 
In  the  interim  between  the  adoption  of  the 
amendment  to  the-  CkmsUtutlon  mentioned 
and  the  paassage  of  the  so-called  "Deap 
State-Wide  Prohibition  Law,"  which  became 
effective  on  the  21st  day  of  October,  1919, 
the  sale  of  Intozicatbig  UQUors  throoghoat 
the  state  waa  pndiiUted,  and  the  poniahmatt 
fixed  by  section  20.  art  16,  of  the  0<uiMltD> 
tlon.  If  the  date  of  the  offense  was  that 
duurged  and  shown  the  testimony  in  the 
present  record,  the  proaecatlon  ahonld  be  un- 
dw  that  provision.  The  Dean  Law  omtalns 
a.  saving  claose  whl<di  would  overate  to  pre- 
serve tiie  rli^ta  of  the  state  In  the  Instant 
case.  See  Acta  of  the  Thtrty-Slxth  I^glsla* 
tare.  Second  Galled  Seasltm,  e.  78,  |  41 ;  also 
Oone  T.  State  (No.  6602)  2Se  8.  W.  486,  re- 
cmtiy  decided. 

For  the  reason  stated,  the  Judgment  of  con- 
viction ia  reversed  and  remanded. 


OONE  V.  STATE.    (Ne.  6962.) 

(Gonrt  of  Oiiminal  jlj>peals  of  Texas.  Jan.  4, 
1622.) 

1.  latoxleatlH  m«ort  ^IS-Cwntltalfoiid 
aaieadnaRt  reptaHao  leoal  optloa  leglalatloa 
oeastrBsd. 

drnst  art.  Ifi,  S  20,  as  amended  May  24, 
1919,  so  as  to  repefd  former  section  20,  giving 
the  Legislature  power  to  enact  laws  submitting 
the  question  of  local  option  to  the  people,  and 
repealing  all  laws  depending  on  the  exercise 
of  BQcli  power,  but  containing  a  saving  clause 
as  to  prosecutions  for  violation  prior  to  the 
amendment,  has  no  application,  after  its  adop- 
tion, to  Uqnor  law  violations  after  such  date, 
and  ssles  thereafter  and  prior  to  the  passage 
of  laws  making  the  amendment  effective  must 
be  proaecoted  as  for  violating  the  express  terms 
of  the  amendment  itself. 

2.  latoxleatlng  llqaort  «»I^ProsMMitlon  for 
transportrng  liquor  lato  local  option  territory 
helil  Rot  malntalaabis,  la  view  of  ooastltatloa- 
a]  amsndment. 

A  prosecution  for  unlawfully  transporting 
intoxicating  liquor,  brought  under  Acts  33d  Leg. 
1st  Called  Sess.  (1^13)  c.  31  (Vernon's  Ann. 


Pen.  Code  IMA,  arts.  60tta-600(i),  as  amended 
bj  Acts  36th  Leg.  4th  CaUed  Sees.  (I&IS) 
31,  forbidding  transportation  of  iotozicating  lin- 
nor  into  locsl  option  territory,  A«Id  not  main-  j 
talnable,  in  view  of  the  amendment  of  Const  | 
art  16, 1  20,     popular  vote  on  Maj  24, 1919^ 
abolishing  local  option;  the  unlawful  transpor-  < 
tation  b^ng  Aarged  to  have  taken  place  after  ! 
die  amtndmtnt  becaote  effectlv<e. 

3.  intoxloatiBa  llfoars  «s»i3»-^Aot  praUMtlai 
lllsgal  traasportatlea  oeaatraod. 

Acta  86th  Leg.  4th  OaUed  Baas.  (UKLS)  c 
M,  forMddhig  transportation  of  intoxicatiiv 
Uqnors  vrithin  the  state,  covers  all  transactions  j 
involving  illegal  receipt^  delivery,  or  transpor- 
tation of  liqnor  occurring  subsequent  to  its 
enactment  and  prior  to  the  adoption  of  the 
Dean  Law. 

Appeal  from  mstrict  Court,  Rockwall 
County;  Joel  B,  Bond,  Judge. 

O.-  Cone  was  convicted  of  unlawful 
transportation  ot  liquor,  and  be  appeals,  j 

Beversed  and  remanded.  i 

T.  B.  Rldgell,  ot  Bred^enrldge,  and  Flor- 
ence, rioroice  A  McGMland.  of  GUmerp  fsr  j 
appedlunt  \ 

B,  O.  Storey.  Asst.  Atty.  Oen.,  tos  \ 
Stata  I 

LAITIMOBB,  J.  Ajq^ant  was  convicted 
In  the  district  court  of  Bockwall  county  of 
the  unlawful  transportation  of  liquor,  and 
his  punishmoit  fixed  at  one  year  la  tbe  peni- 
tentiary. 

(1]  From  the  record  it  se^  that  appel-  • 
iant  was  prosecuted  under  the  provtstons 
of  chapter .  81,  General  Laws  FirBt-CaOed 
Session  Thirty-Third  Legislature  (Vernon's 
Ann.  Pen.  Code  1916,  arts.  6(9Sa-606q),  as 
amended  by  chapter  81,  Genial  Laws  Fourth- 
Ualled  Session  Thlrty-rifth  Legislature,  by 
which,  in  general  terms,  the  traneportatlm, 
delivery,  etc.,  of  intoxicating  liqnor  into  lo- 
cal option  territory  was  forbiddoi  by  stat- 
ute. The  date  of  the  offense  charged  against 
appellant  appears  to  have  been  September, 
1919.  On  the  trial  appellant  objected  to  be- 
ing tried  under  the  prorlaksM  of  said  law, 
and  reserved  his  ezoeptloD  to  the  chai^  of 
the  court  in  submitting  his  guilt  end  punish- 
ment thereunder,  upon  the  ground  that  such 
law  was  no  longer  effective  since  the  adop- 
tion ot  the  constitutional  amendment  forbid- 
ding the  sale  of  liquor  and  the  enactment  of 
the  Dean  Law. 

On  Ma?  2i,  1919,  by  popular  vote,  section 
20,  art.  16,  of  our  state  Oonstitntton,  was 
amended,  and  the  pro^matlon  of  ttie  Gov- 
ernor putting  same  Into  effect  was  of  date 
July  8,  1919.  By  the  terms  of  said  amwd- 
ment  former  section  20  was  strode  out  of  the 
Constitution  and  r^ealed.  Said  sectUm  was 
the  one  which  gave  to  the  Leglfdature  pow- 
er to  enact  laws  submitting  to  the  people  of  a 
given  territory  for  Otelr  detwmiiiatim  the 
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questloki  as  to  tbe  sale  non  of  Intoilcat-  also  evldenL 
tng  liQDor  within  snch  territory.  The  repeal 
of  said  sectioa  20  necessarily  carried  with  It 
the  repeal  of  all  laws  depending  for  their 
validity  upon  the  exercise  of  the  power  con- 
ferred by  said  section.  When  amended  sec- 
tioa 20  became  eCT^ctlTe,  tbe  former  section 
20  died,  and  wl^  it  also  died  its  descendants 
and  dependents,  except  In  so  far  as  the  sav- 
ing clause  of  said  amended  section  20  k^t 
the  provisions  of  such  laws  alire  for  the 
pariiOBe  of  prosecuting  offenses  committed 
thereunder  prior  to  the  adoption  of  the 
amendment.  It  Is  possible  that  the  Instant 
prosecution  rAsnlted  from  a  mleapprdie&Blon 
of  said  saving  clause,  which  is  as  follows: 

"liability  for  violating  any  UQUor  laws  in 
force  at  the  time  of  tbe  adoption  of  this  amend- 
ment shall  not  be  affected  by  this  amendmetit, 
sod  an  remedies,  etvil  and  criminal,  for  such 
violatiOTs  shall  be  preserved.*'  Acts  86th  Leg. 
p.  3S8,  anbd.  (e). 


467 


Bat  BHJ  careful  constderaaon  of  this  text 
wfll  make  idala  Oie  fact  ttiat  It  could  only 
indndtt  proMcatloiia  for  acts  committed  pri- 
or to  adi^ttlon  of  such  ameadmapt  It  In 
tenns  prewres  only  UabiUty  for  violation  of 
Vxpua  lawa  Id  force  at  tlie  time  of  the  adop- 
tton  of  midk  amendment  After  its  adoption 
titer*  eonU  be  no  sales  of  liquor  in  local  op- 
tlm  territory  illegal  Ipso  ftctok  becaose  there 
waa  no  longer  any  local  option  territory. 
Any  aiU^  thereafter,  and  prior  to  the  pas- 
sage by  the  Leglslatiue  of  laws  making  such 
amendaient  effeetlvet  must  have  been  prose- 
catad  aa  for  vlolatloa  of  the  express  terms 
of  tba  aaMDdmeat  itself.  Berlew  t.  Stat^ 
88  T«E.  Gr.  a  241,  225  8.  W.  6U. 

m  It  la  tme  tbat  saia  amended  sectioa  20 
on^  made  penal  sales  of  the  prctaibited  liq- 
uors^ and  Qiat  appellant  herein  la  not  prose- 
cuted for  selltag;  but  for  transporting,  such 
Uqnor.  Snch  transpinrtation,  however.  Is 
diarced  to  have  bwi  into  local  .option  ter- 
ritory, and  tbe  date  of  such  transportation 
belns  aU(«ed  aa  of  Sq]tembw,  l&lS,  and 
Oiertt  bebig  tben  no  Bn<^  territory  In  this 
states  by  reason  of  tbe  taring  effect  prior 
thereto  of  said  state-wide  amendmMt,  it 
must  fc^ow  that  the  objections  and  excep- 
tinu  of  appellant  to  tbe  submission  of  his 
gnilt  of  the  tranaportatloo  of  liquor  Into  lo- 
cal option  territory  were  well  taken  and 
aboBld  have  been  aaatalned.  Tbat  no  prose- 
mtloii  could  be  snstainod  for  transporting 
Uquor  Into  local  opUoa  territory  wtien  the 
offense  was  committed  at  a  date  8abse<iuent 
to  tbe  becoming  effective  of  said  amendment 
is  evident;  and  if  upon  another  trial  of  this 
cause  the  mroof  should  show  transportation 
at  aoch  snbsequent  data,  a  conviction  should 
aet  be  permitted. 

in  Tbat  tbe  state  Is  sot  without  remedy 
against  a  transaction  anoh  as  is  hweln 
«ikarged,  and  of  date  as  herein  charged,  is 


By  the  provIsioDB  of  chapter 
24,  Acts  Fourth-Called  Session  Tblrty-Fifm 
Legislature,  the  transportation  of  intoxlcatlnc 
Uquors  within  ttlls  state  is  made  penal.  It 
is  true  tbat  portion  of  said  act  rating  to 
sales  of  liquor  was  held  unconstitutional  in 
Ei  parte  Meyer,  84  Tex.  Cr.  R.  288,  207  S- 
W.  100^  but  tbe  remaining  portl<m8  of  said 
act  have  been  nidield  by  this  court,  and  tbat. 
part  of  said  act  fwUddhig  the  mauufacturer 
and  transportation  of  intoxicating  liquor  has 
been  upheld.  Ex  parte  Davis,  89  Tex.  Cr.  R. 
18S.  215  S.  W.  S41 :  Amaya  v.  State,  87  Tex. 
Cr.  R.  160,  220  S.  W.  98 ;  Baldauf  v.  State, 
87  Tex.  Cr.  R.  228,  220  S.  W.  650;  Coleman 
V.  State,  87  Tex  Cr.  B.  240.  220  S.  W.  1007. 
Said  act  would  WPear  to  cover  all  tranaao- 
tions  involving  Ul^al  receipt,  delivery,  «r 
transportatlott  of  Uquor  ocourrlng  snbsequeot 
to  its  oiactment,  and  prior  to  tbe  adoption  of 
what  is  known  as  tbe  Dean  Law.  Acta  Mtlk 
Leg.  <Sd  CaUed  Sees.)  c.  7& 

There  appears  a  abarp  controversy  in  the 
record  over  the 'filing  of  appellaat^s  bills  of 
excet^tion  to  other  matters  tran^lrlng  upon 
tbe  trial,  but  as,  In  our  opinion,  the  case 
must  be  reversed  for  the  reasons  stated 
above,  we  deem  it  unnecessary  to  pass  upon 
the  merits  of  this  controTersy. 

For  the  reasons  mentioned,  the  Judgment 
of  the  trial  court  will  be  reversed  and  tbe 
cause  remanded. 


BOYD  «l  al.  V.  MOTL  et  al.    (No.  9447.)* 

<Gourt  of  Civil  Appeals  wt  Taxes.  Anstia. 
Dee.  7,  1921.   B«faesrjj«  Denied 
Jan.  U, 

1.  Waters  asd  water  courses  «=:»I27-tEx(4u- 
slve  right  may  be  acquired  by  prssoriptlon 

and  llmltatloB. 
Ad  exclusive  right  to  tbe  use  of  water  may 
be  acquired  by  prescription  and  UmltaUon,  pro- 
vided such  right  has  been  exerdsed  for  the 
length  of  time  and  under  the  drcnmstances 
required  by  law. 

2.  Waters  and  water  searses  «3»l8S-«Rlslifs 
of  riparian  owaars  net  barred  by  prsMrif- 
tlon,  whers  they  had  Mwer  deslrsd  to  aaa 

the  water. 

Where  defendants,  as  owners  of  riparian 
lands,  made  no  attempt  to  Irrigate  the  lands 
until  tbe  spring  of  1021,  and  their  use  of  the 
water  far  domestic  and  stock  parposea  had 
never  been  impared  or  infringed  npoa  by  plain- 
tiffs* dlvarsioa  of  the  water  of  a  stream,  and 
plaintiffs  had  never  put  them  upon  notice  tbat 
they  dabned  tibe  use  of  all  the  water  above  a 
dam  to  the  exclusion  of  defendants,  plaintiffs 
had  no  right  by  prescription  or  under  tht 
statutes  of  limitation,  especially  where  plain- 
tiffs' ditch  was  so  constructed  tbat  tbey  could 
take  only  the  upper  12  Inches  of  the  water  im- 
pounded by  the  dam,  leaving  over  6  feet  of 
water,  more  than  fnongh.to  irrigate  defend- 
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ants*  land,  lerrlDK  no  useful  pnrpoM  except 
to  serve  as  a  foandatloii  for  the  upper  12 

IncbeB. 

3.  Waters  and  water  courses  i«=>  1 37— No  title 
acquired  by  limitation  under  filing  of  papers 
with  water  board  wh^  three  years  had  aot 
elapsed. 

Under  Temon'8  Ann.  CIt.  St  Snpp.  1&18, 
art.  SOtlcc,  proTidio^  that  when  an  appropria- 
tor  of  water  shall  have  filed  an  appropriation 
in  accordance  with  the  laws  in  force  at  the 
time  of  the  filing  and  filed  with  the  board  of 
water  engineers  a  certified  record  of  the  ap- 
propriation as  required  by  Acta  33d  Leg.  (1913) 
c.  171  (Vernon's  Sayles*  Ann.  Civ.  St  X914, 
art.  4991  et  seg.),  and  shall  have  made  use  of 
the  waters  under  the  terms  of  sach  filing  for 
three  years  after  tiiat  act  takes  effect,  he  shall 
hanre  a  title  to  such  appropriation  by  limita- 
Unn,  had  no  application  where  three  years  bad 
not  elapsed  since  the  filing  wUh  the  board  of 
the  certified  record  of  the  appropriation. 

4.  Waters  and  water  courses  <=»I33— Appro, 
priatio*  wblcb  will  support  limitation  Hiider 
statste  must  be  iiadsr  valid  statvte. 

thtder  Tenants  Ami.  CIt.  St  Supp.  19i8, 
art  Bailee,  providing  that  any  appropriator 
of  wster  filing  an  appropriation  in  accordance 
with  the  laws  In  force  at  the  time,  and  filing 
with  the  board  of  water  engineers  a  certified 
record  of  the  appropriation,  and  making  use 
of  the  water  thereunder  for  three  years,  shall 
have  title  by  limitation,  the  appropriation  must 
have  been  filed  under  a  valid  existlag  lflw»  and 
not  under  a  law  which  has  been  dedared  uncon- 
stitutional in  so  far  as  it  attempted  to  take 
away  riparian  rights  without  condemnation  or 
eompeqsstion. 

5.  Emlflent  domain  «=»2(I0}— Appropriator  of 
water  ouMOt  obtain  amlaslva  rights  wider 
atatnta  divesting  riparian  rights  withont  oon- 
demnatldn  or  eonpenaatfoiii  and  withont  re- 
gard to  publlo  or  private  natnm  of  use. 

Plaiintiifs  could  not  legally  dalm  any  ex- 
clusive right  to  the  water  of  a  stream  by  ap- 
propriation thereof  in  compliance  with  any 
statute  undertaking  to  tfvest  the  r^hts  of 
riparian  owners  without  condemning  their  lands 
Or  paying  compensation,  though  the  stream  was 
a  navigable  stream,  and  though  the  Legislature 
by  a  series  of  acts  has  declared  the  waters  of 
such  streams  to  belong  to  the  public  or  to  be 
the  property  of  the  state,  in  the  absence  of 
any  statute  reserving  or  divesting  riparian 
rights  prior  to  the  grants  or  patents  from 
the  state,  and  without  regard  to  whether  such 
attempted  divestiture  of  riparian  ri^ta  was 
fag  «  public  or  i»ivate  use. 

6.  ConatltntlonnI  law  «a80(2)  —  Ordnr  of 
bonrd  of  wntor  engineers,  denying  permit  to 
take  water,  held  nnll  as  an  exerolse  of  Je- 
didal  peww. 

Where,  on  defendants*  appUcatjon  to  the 
board  of  water  engineers  for  a  permit  to  take 
water  from  a  stream  for  irrigation,  protests 
were  filed  by  other  parties  daimiog  prior  rights, 
and  the  board  entered  on  a  hearing  of  the  facts 
and  law,  and  consfdered  the  certified  filings, 
protests,  and  affidavits  filed  in  support  thereof, 
and  made  their  order  upon  both  the  facts  and 


the  law,  the  order,  so  far  an  It  v«tild  deny  de-  i 
fendants  a  recourse  to  tibe  coorta  for  the  ad- 
judication of  their  riparian  rights,  was  a  nul- 
lity, because  the  board  was  exerdsing  Judidal 
power  which  the  Legislature  was  without  pow- 
er to  authorise  It  to  exerdse. 

Appeal  from  District  Court;  Tom  Qrcen 
County;  C.  E.  Dubois,  Judge..  | 

Suit  by  Charles  C.  Motl  and  others  against 
B.  W.  Boyd  and  others.  From  an  order 
overruling  a  motion  to  dissolve  a  temporary 
inJuttctioD,  defendants  aiQ>eal.  Bevemed  and 
remanded,  witb  Inatmctions. 

Blanks.  OolUna  ft  Jactknoa,  of  San  AagOo, 
for  appellanta 
HUl  &  Hill,  of  San  Angelo,  tor  appeUeee. 

BBADT,  J.  Tbia  k  an  appeal  flMim  an 
or^er  overniling  a  motlw  by  appdianta  to 
dissolve  a  temponuy  Injvnction,  which  bad 
theretofore  been  granted  apm  the  petitlcm 
of  appellees,  on  an  ex  parte  hearing.  The 
motion  wan  heard  upon  the  pleadings  and 
evld^ce.  The  Issues  made  by  the  pleadings 
are  set  out  in  a  statement  In  appellants'  I 
brief;  which  Is  conceded  to  be  substantially 
correct,  with  the  exceptions  hereinafter  | 
noted.  Therefore  we  copy  swA  statement 
he^e: 

"The  pleadings  of  the  .plaintiffs  In  substance 
set  up  that  about  the  year  1883  one  John  B. 
Nasworthy  was'  the  owner  of  the  land  now 
known  as  Twin  Mountain  farm,*  and  agreed 
with  Wm.  Lackey,  If  the  anid  Ladey  woidd  pat 
the  IrrigaUs  land  In  enlCivatio&  and  vader 
Irrigation  by  means  of  a  dam  and  ditdi  from 
Spring  creek,  the  said  Naswnthy  wwdd  convey 
bim  the  land,  and  that  they  went  to  P.  O.  Lee, 
who  was  then  the  owner  of  the  defendsnts' 
lands  located  some  four  miles  up  the  creek 
from  said  Twin  Mountain  farm,  and  asked 
Lee  for  permission  to  construct  the  dam  across 
the  creek  and  abutting  on  one  of  the  surveys 
now  owned  by  defendants,  and  permission  to 
construct  a  ^tch  leading  out  from  said  dam 
throu^  the  lands  of  the  said  Lee  to  said  Twin 
Mountain  farm,  and  that  the  said  Lee  consent- 
ed to  such  arrangement,  and  thereupon  the 
said  Lackey  constructed  an  earthen  and  brush 
dam  and  a  ditch  to  divert  water  from  the  res- 
ervoir made  by  said  dam,  and  in  18SS  or  1889 
began  the  irrigation  of  something  like  66U 
acres  of  said  land. 

"That  on  October  15,  1888,  the  said  Lackey 
conveyed  said  Twin  Mountain  farm  to  J.  8. 
Fowlkes,  who  prior  to  KoranbeF  ZL,  1888; 
completed  the  conatmctlon  of  the  dam  nnd 
ditch,  and  that  on  said  date  the  said  Fowlkes, 
being  then  the  owner  and  in  possession  of 
said  laud  and  utilising  said  dam  and  ditch  tor 
irrigation  purposes,  in  compliance  with  the 
provisions  of  chapter  88  of  the  General  Lavre 
of  Texas,  passed  by  the  Twenty-First  Legisla- 
ture and  approved  March  19,  1889,  filed  his  af- 
fidavit and  map  of  said  Twin  Monntain  fun, 
dam,  and  ditch,  as  required  by  aaid  act,  with  the 
county  derk  of  Tom  Oreen  oona^,  wUA  aaid 
map  and  affidarit  was  recwded  In  ^e  Irxfp- 
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tkn  DitA  Bteaida  of  Hid  eomtr,  and  wu 
correct  except  that  sodi  affidavit  stated  that 
tbe  headfate  of  said  diteh  was  situated  on 
aairey  No.  666,  when  as  a  matter  of  fact  It  was 
ntuated  on  mrvej  No.  665  in  the  name  of 
German  Bmixration'  Companj. 

That  thareafter  on  NoTemtwr  IS,  1809, 
Fewlkea  coaveyed  the  land  and  lin  irri(ati<» 
i^lita  to  the  father  of  the  plaintiffs,  uaing  the 
foDffwIsff  lanffoage  in  his  deed  with  reference 
to  the  dam  and  ditdi:  'Also  tiie  dam  and  ir- 
riffrtinff  ditch  wMeh  sop^iw-  said  lands  with 
vtter  for  irricatinc  the  same,  known  as  the 
Twin  Momitoin  farm  dam  and  ditch  and  all  wa- 
ter rights  and  pririleges  secured  by  Bald  dam 
and  ^tcli,  except,  however,  the  right  of  W.  M< 
JobDBon  to  irrigate  hia  farm,  being  six  hours 
U  water  every  eight  days^  to  which  aald  John- 
soa  is  entitledt  and  except  said  right  Of  said 
Johnson  heretor  reserved,  the  entire  right  to 
■aid  dam  and  ditch  and  the  water  supply  of 
nine  is  herehy  conveyed  to  said  Motl.* 

"And  that  thereafter,  the  plaintiffs,  as  the 
owners  of  said  farm,  on  tkt  18th  day  of  De- 
cember. l&ZO,  in  compliance  with  the  Irriga- 
tion Acts  of  1913  and  1017.  made  and  filed 
the  affidavit  and  map  required  by  said  acts, 
nch  filing  having  been  'made  in  the  office  of 
the  eounty  clerk  of  Tom  Green  county  on 
December  20th,  1020,  and  duly  recorded  by 
him  in  tbe  Deed  Becorda  of  Tom  Oreen  Conn- 
tr.  Texas,  and  that  thetaafter,  tte  plaintiffs 
fled  a  certified  copy  of  the  miy>  and  affidavtt 
vitb  the  board  of  vater  engineora  at  Anstin, 
Tez. 

"Plaintiffs  allege  that  during  the  year  1904 
or  1906  their  ancestor,  at  fate  own  cost  and 
eipense,  r^laeed  the  original  earthen  and 
bntsh  dam  constructed  by  Lackey  with  a  con- 
crete dam  at  an  actual  outlay  and  cost  to  bim 
of  some  $1,600,  and  that  tbe  surface  area 
covered  by  the  reservoir  formed  by  said  con- 
crete dam  is  approximately  105  acres,  and  has 
I  lioWng  eq>acity  of  'nSO-oere  feet,  and  that 
tte  ditdi  tised  by  plainticrs  for  purpose  of  Ir- 
rigating said  Twin  Moontain  farm  emanatlag 
from  said  dam  Is  so  confrtrncted  that  it  will 
take  oQt  of  said  creek  and  reservoir  above 
the  same  the  water  accumulated  therein  down 
to  a  poiot  8  to  12  iocbea  below  tbe  top  of  said 
dam,  but  that  on  account  of  rock  and  gravel  ob- 
■tractlODs  immediately  in  front  of  said  dlt^, 
after  tbe  water  is  lowered  to  a  point  below 
12  inches  from  the  top  of  said  dam,  no  water 
vQl  ran  down  said  ditch. 

"Flalntiffa  allege  that  they  and  their  pred- 
ecessors In  title  bad  been  continnonsly  and 
notoriona^  nslng  tbe  water  oat  of  said  creek 
and  reservoir  by  means  of  said  dam  and  ditt^ 
for  the  purpose  of  irrigating  their  lands  for 
more  than  30  years  preceding  the  filing  of  tbeir 
petition,  and  that  their  use  and  appropriation 
of  the  water  bad  been  adverse  and  nninter- 
mpted. 

"They  allege  that  they  bad  growing  on  said 
Twin  Mountain  farm  between  is>  and  60  acres 
vt  com,  about  160  acrea  of  cotton,  and  about 
200  acres  of  bay,  maize,  garden  and  feed  stuff, 
and  tliat  irrigation  was  neceasary  for  the  prop- 
er cultivation  of  said  crops. 

"Plaintiffs  allege  in  their  petition,  by  reason 
of  the  facts  above  stated,  a  right  to  the  nse 
of  the  water  In  said  creek  and  reservoir  to  the 
fun  extent  that  same  would  run  into  their  Atdi, 
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ter  baded  up  by  aald  dam.  by  prescription  and 
by  limitation,  and  further  allege  that  on  an 
application  of  tbe  defendants,  made  to  the 
board  of  water  engineers  of  tbe  state  of  Texas 
in  January,  1021,  for  permission  to  nse  water 
out  of  said  creek  and  reservoir  for  Irrigation 
purposes,  which  said  application  was  resisted 
by  the  plaintiffs  and  other  lower  riparian  own- 
epa,  the  boa^  of  water  engineera  upon  a  hear- 
ing refused  th«  deftedants  a  p«nilt  to  vsa  any 
water  for  irrigation  purposes,  and  that  th« 
plaintiffs.  In  compUanca  yrith  the  Acts  of  1918 
and  1917  had  filed  with  the  board  of  water  en- 
gineers at  Austin  a  certified  copy  of  said  orig- 
inal affidavit  and  map  made  by  Fowlhes,  and 
had  thereby  acquired  dominion  over  said  water 
to  the  flxclnsion  of  defendants. 

"Plaintiffs  allege  that,  notwithstanding  the 
refusal  of  th«  hoard  of  water  engineera  to 
grant  any  p«raiit  to  Hie  defendants,  said  de- 
fendants nevertheless  daring  the  epring  of  11^ 
prepared  80  aeres  e(  their  land  fer  eattivatioa 
and  irrigation,  and  in  April,  1921,  began  to 
pump  water  out  of  said  creek  and  reservoir  to 
Irrigate  dteir  land,  and  at  the  time  of  filing  tbe 
petition  for  injunction  had  irrigated  something 
like  20  acres,  and  by  reason  of  poraplng  the 
water  out  of  said  creek  had  lowered  tbe  level 
of  the  water  therein  to  a  point  where  it  would 
not  ran  down  the  dibeh  claimed  by  plaintiffs 
la  Buffldent  qnaatities  to  irrigate  plaintiSs' 
crops. 

**Itt  their  BOpplemental  pedtien  plainttffa  al- 
so allege  (hat  defendants  are  estopped  from 
daiming  or  using  any  water  for  irrigation  purr 
poses  to  tbe  detriment  of  plolntifCs,  because 
tbeir  predecessors  in  title  stood  by  and  saw 
Motl  and  bis  predeceeaors  in  title  use  and  di- 
vert tbe  water  for  30  years,  and  expend  time 
and  labor  on  the  dam  and  ditch,  and  never  pro- 
tested nor  objected  thereto. 

"Briefly  summarized,  th«  plaintiffs  asserted 
tbeir  right  to  the  absolute  control  and  domin- 
ion over  tbe  water  In  aald  creek  and  teeerwlr 
above  said  dam,  to  tiie  esdnslon  of  any  nse  of 
said  water  for  irrigation  by  the  defeDdaate  by 
reason  (a)  prescription;  <b)  prior  appropria- 
tion by  Sling  affidavit  and  map  ander  tiie  Acts 
of  1876  and  1889  and  1906;  (c)  limitation  an- 
der tbe  General  Statutes  aad  by  limitation  un- 
der tbe  three-year  Umitation  provision  con- 
tained in  tbe  act  of  1917;  (d)  estoppel  in 
pals;  (e)  by  reason  f»f  tbe  refusal  of  the  board 
of  water  engineers  of  the  otate  af  Tezaa  in 
January,  19^,  to  Issue  a  permit  to  the  de- 
fendants to  nse  water  and  by  raaa<»  «t  the 
filing  witii  said  board  by  plaintiffs  of  the  cer- 
tified copy  of  the  Fowlkes  affidavit  and  map 
in  compliance  with  tbe  Acta  of  1918  and  1917. 

"Defendants  by  tbeir  answer  and  motion  to 
dissolve  set  ap  that  they  were  the  owners  in 
fee  simirie  of  their  160  acres  of  laud  by  con- 
secutive chain  of  titie  under  a  patent  to  said 
land  issued  in  18&1,  and  that  they  porchased 
tbe  land  in  qtieatlon  In  September,  l^Xi,  .for 
the  purpose  at  putting  same  In  cultivation  aad 
under  irrigation,  it  being  riparian  land;  that 
they  bad  no  notice  of  the  exclusive  claims  <tf 
the  plaintiffs  to  the  water  In  sidd  creek  and 
reservoir  above  said  dam;  tlmt  tke  attempted 
adju^cation  by  tbe  board  of  water  engineera 
of  the  state  of  Texas,  denying  them  their  fair 
proporUen  of  water  oat     said  creek  foe  ir- 
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rU^tioii  porpim^  and  fn  effect  awardiac  >B 
of  aald  water  to  the  pUtntiffa.  was  an  attempt 
on  the  part  of  aaid  board  of  water  ensmeere. 
on  an  ex  parte  hearing,  to  exercise  a  Jadl- 
cial  function,  and  that  orders  and  decrees 
of  said  board  of  water  encineeta  were  nulli- 
ties, neither  binding  defendants  nor  bsnefitlns 
the  plaintiffs. 

*^faey  farther  alle^  that  1^  roam  of  the 
ditch  of  plaintiffs  betng  so  eonatmeted  as  that 
it  coold  use'  only  the  upper  IS  biches  of  water 
in  said  lake,  and  thore  stUl  remalninr  in  said 
creek  immediatel?  abore  the  dam  approximately 
6  more  feet  of  water,  which  woold  not  ran 
down  the  ditdi,  and  could  not  be  used  by 
plaintiff,  and  after  plaintiffs  had  used  sU  the 
water  they  coald  use,  and  there  thus  remain- 
ing more  than  enough  water  to  irrigate  their 
lands,  Uiei^  was  manifestly  no  equity  in  plain- 
tiffs' petition,  in  so  far  as  it  ondartook  to  hare 
die  defendants  reBtndned  from  tte  m  of  wa- 
ter oat  of  aaid  reserve  when  It  had  reached 
a  level  of  12  Ihehea  or  more  below  the  top  <rf 
the  dam. 

"The  plaintiflh*  reply  to  this  assertion  waa 
that  if  the  defendants  were  permitted  to  pump 
water  out  of  the  creek  after  it  reached  a  level 
below  12  Inches  from  the  top  of  the  dam,  it 
would  take  that  much  more  rain  or  water  flow- 
ing In  from  the  upper  reaches  of  the  stream  to 
again  fill  iq>  the  bed  of  the  creek  to  a  point 
where  water  would  again  begin  to  nn  down 
their  ditch. 

''Defendants  dlspoted  any  right  by  prescrip- 
tion or  satoppd  in  the  plaintiffs,  for  the  rea- 
son that  at  all  tfanea  preceding  the  year  1921 
the  defendanta'  land  had  been  nsed  only  tor 
pasturage  pnrposeS)  and  there  bad  always  been 
plenty  of  water  for  domestic  and  stock  water 
purposea,  and  that,  baring  no  need  nor  use  of 
any  water  for  purposes  of  irrigation  prior  to 
the  year  1^1,  the  diversion  of  the  water  oppo- 
site thdr  land  to  the  lower  riparian  lands  con- 
stituted no  use  thereof,  either  adverse  or  hos- 
tile, to  the  riparian  rights  appurtenant  to  the 
land  purchased  by  them.  Upon  the  same  ground 
they  denied  that  any  such  exdntive  right  had 
accrued  to  the  plaintilfs  under  the  general  stat- 
utes of  Uonitation. 

"They  alleged  in  their  answer  that  neither 
they,  nor  their  predeceaors  in  title,  had  never 
been  oompensated  for  their  riparian  rights,  nor 
bad  such  riparian  rights  ever  been  condemned, 
and  therefore  that  tbe  filing  of  the  various 
maps  and  affidavits  of  appropriatiou  by  the 
plaintiffs  and  their  predecessors  in  title  con- 
ferred no  rights  upon  them  to  the  use  of  the 
water  to  the  deprivation  or  exclusion  of  the 
riparian  righta  appurtenant  to  defendants'  land. 

"It  was  developed  both  in  the  pleadings  of 
plaintiffs  and  defendants  that  Spring  creek  is 
a  running  stream  in  the  semiarld  section  of 
Texas,  and  that  the  bed  of  the  creek  was 
more  than  SO  feet  wide,  and  the  stream  of  wa- 
ter in  said  creek  in  ordinary  flow  was  less  than 
SO  fset  wide,  and  that  the  survey  lines  of 
the  lands  bordering  on  the  creek  only  ran  down 
to  the  bed  itf  the  creek,  and  did  not  cross  the 
same. 

"It  waa  also  developed  by  the  pleadings  that 
at  the  point  opposite  defendants*  land  the  res- 
ervoir or  body  of  water  immediately  above  the 
dam  was  some  8,400  feet  long,  4ibout  7  feet 


dosp,  and  tiiat  the  anrlaea  area  of  the  water 
was  about  106  acree. 

"Plalnttffa  aUege  that  their  father  paid  915 
an  acre  for  the  Twin  Mountain  trm  and  that 
without  the  right  to  appropriate  all  ttie  wa- 
ter in  said  reservoir  for  the  purpose  of  irri- 
gating ssme  said  land  would  not  hare  been 
worth  at  the  time  be  purchased  It  mora  than 
92  or  93  per  acre,  and  the  dafendants  allage 
the  purchase  of  tb^r  land  as  raw  wttmxlMM 
land  In  September,  1020,  for  9dO  per  aer«^ 
which  It  would  have  been  worth  if  tbey  were 
entitled  to  use  their  Just  proportiw  d  water 
for  irrigation  purposes,  but  tliat  if  denied  some, 
said  land  was  not  worth  exceeding  91B  par  acre 
at  the  time  they  purchased  it" 

As  dalmed  by  appelleea,  they  did  not  a»- 
sert  any  right;  to  all  of  the  waters  in  Spring 
creek,  but  only  to  that  wbicb  Is  contained 
in  the  reservoir  impounded  by  their  dam. 
Also  the  order  of  Oie  board  of  water  ttigi- 
neera,  refusing  appellants'  application  for  a 
permit,  qualified  the  rejection  of  tbe  ai^ca- 
tion  by  the  language,  "Under  exiattns  dr- 
cumstances." 

Tbe  material  facts  necessary  to  an  nndo^ 
standing  of  the  tesnes  presented  on  thia  ap- 
peal may  be  stated  as  follows: 

"A  oorreet  vnderstnnding  of  weSee^  po- 
tion can  best  be  understood  by  briefly  sUting 
the  facts  under  whidi  they  base  their  richt  to 
the  waters  in  tbe  reservoir  formed  by  their 
dam,  namely: 

"(1)  Spring  creek  Is  a  natural  flowing  stream 
ha^ng  a  well-defined  channel  rising  west  of  the 
town  of  Mertson  in  Irion  county  with  a  bed  of 
an  averafe  width  from  ita  month  to  prac- 
tioalb'  its  head  of  more  than  80  feet,  and  nmie 
of  the  aurvey  lines  of  lands  bordering  thereon 
cross  the  ssme. 

"(2)  The  lands  of  appellants  and  appellees 
are  within  the  arid  portions  of  the  state  in 
which,  by  reason  of  inauflidlent  rainfall,  irri- 
gation is  necessary  for  agticoltural  purposes. 

"(S)  In  the  year  1S80.  John  B.  Nasworthj 
was  the  owner  of  the  Twin  Bfonntain  fam,  now 
owned  by  appellees,  and  contracted  to  convey 
the  same  to  Wm.  Lackey  as  Bo<m  aa  he  afaonU 
procure  irrigation  for  and  place  the  landa  la 
cultivation.  At  that  time  P.  a  Leewas  the 
owner  of  Snrrqra  6K(  and  666,  now  owned  by 
appellanta. 

"(4)  Vor  the  purpose  of  irrixatiog  said  Twia 
Mountsin  farm,  Wm.  Lackey,  in  the  spring  of 
1886,  built  a  wooden  and  earthen  dam  across 
Spring  creek,  abutting  its  northern  end  on  that 
part  of  survey  655  now  owned  by  appellsnu. 
where  it  baa  since  been  and  is  now  located,  and 
constructed  a  ditch  from  said  dam  and  the 
reservoir  formed  thereby  down  io  and  oth 
Twin  Mountain  farm,  and  put  in  cuItivatioD 
that  year  about  TOO  acres  of  said  farm,  wbicb 
be  irrigated,  and  on  October  20,  1886,  the  said 
Naswortby,  in  compliance  with  his  contract, 
conveyed  said  farm  to  said  Lackey,  by  general 
warrant?  deed. 

"(S)  At  the  time  of  the  construction  of  said 
ditch  and  dam,  the  said  P.  C.  Lee  consented 
for  the  said  Wm.  Lackey  and  John  B.  Nas- 
worttiy  to  construct  the  dam  abutting  on  hi> 
land  and  to  boM  tbe  ^Uteh  therefrom. 
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"<6)  Bald  liMkoy  etattaud  to  take  and  ap- 
proiniate  said  water*  by  meana  of  aaid  dam 
aDd  ditcb,  and  to  In^te  and  ealttrate  abont 
TOO  acTM  of  BaM  farm  eontlnaoiuiy  votU 
October  IS,  188S,  on  which  date  he  aold  and 
conveyed  said  farm,  dam,  a&d  tftch  to  J.  8. 
Fowlkea  for  91%60(\  and  the  laid  Towlfcea 
continned  to  take  and  appropriate  aald  water* 
br  neftu  «f  aaid  dam  and  dtt^  and  to  Ini- 
sata  and  etftfrcte  wM  farm  cMtinaomly  ao> 
ta  h«  aold  to  Ofanles  MoH  Id  1809. 

-m  In  Norember,  1889,  J.  S.  Fowlkes,  tn 
romplianee  with  the  act  of  the  I>f»latare,  ap* 
proTod  March  10,  1880,  entitled  'An  act  to 
ranrage  irrlfation,*  etc.,  filed  and  had  recorded 
in  the  Irrigation  ditch  records  of  Tom  Green 
county,  toI.  1,  pp.  3,  4,  the  affidavit  and  map 
required  by  said  act,  a  certdfled  copy  of  which 
waa  in  I>eeember,  1820,  filed  and  recorded  by 
the  board  of  water  en^ceta  of  Texas,  togeth- 
er with  the  affidavit  and  information  reqnired 
by  the  Irrigation  Acts  of  1018  and  1917 

"(8)  November  18.  1880,  the  said  Fowlkes, 
for  a  consideration  of  fl&,000,  sold  and  con- 
veyed to  Charles  Motl  said  farm,  with  the  dam 
and  irrigating  ditch  and  rights. 

"{9}  In  the  years  1807  and  1906,  Charies 
Motl  rebuilt  said  oHgloal  dam  with  a  concrete 
dam  at  an  aetnal  outlay  !n  money  of  about 
$1JS00.  be^es  the  labor  of  htmself  and  boys, 
nid  dam  being  iHiUt  In  the  same  point  as  the 
orlgiBal  and  la  of  tiie  approximate  beigbt  and 
dimenaiona  as  the  originaL 

-*(10)  Oharies  Motl  from  the  time  of  hia 
parchase  op  to  hia  death  in  1917  and  appel- 
leea  since  hia  death  have  continuously  and 
iininterruptedl;  diverted  and  appropriated  the 
waters  of  Spring  creek  by  means  of  said  dam 
and  ditch,  and  have  used  the  same  in  irrigat- 
ing and  cultivating  crops  on  said  Twin  Momi- 
tain  farm  at  all  tfaaes  up  to  recent  years,  cul- 
tivating and  irrigating  betwaen  -flOO  and  700 
acrea  of  the  farm,  diverting  and  appropriating 
for  tint  porpoae  aH  the  waters  of  said  Spring 
crack  that  their  ditch  and  dam  woold  furnish. 
In  recent  years  the  waters  of  ^ring  creek 
have  been  so  diminished  by  diversion  for  ir- 
rigation above  appellees*  reservoir  that  they 
have  been  aUe  to  get  water  sufficient  to  irri- 
gate and  cultivate  only  between  400  and  600 
acrea  of  aaid  farm. 

"(11)  ^pellants  purchased  their  lends  on 
Sefrtember  13.  1920,  and  at  that  time  saw  and 
knew  that  appellees  owned  said  dam  across 
Spriiv  creak,  and  were  diverting  the  -tfaters 
from  the  retervolr  formed  thereby,  to  Irrigate 
said  Twin  Mountidn  farm. 

"(12)  NovembCT  29.  1020,  appellanta  made 
applicatloii  to  the  board  of  water  engineers  for 
a  permit  to  divert  water  from  said  reservoir  to 
irrigate  120  acres  of  land,  and  which  applica- 
tion waa  heard  on  January  17,  1921,  and  per- 
mit refused  *under  existing  circumstances,'  and 
appellants  took  no  appeal  therefrom. 

**(18)  Appellants,  witbout  any  permit  to  di- 
vert and  appnvriate  watera  from  aaid  reser- 
TiHr  to  icrigata  their  fatnda,  nerertheless,  there- 
after, in  the  spring  of  ItSU  installed  a  pump 
and  engine  and  b^im  the  diversion  of  the  wa- 
tera in  said  reservoir,  Impounded  by  said  dam, 
whereupon  appellees  applied  to  the  district 
court  of  Tom  Green  county  and  secured  a  tem- 
porary injunction,  restraining  appellants  from 
divartittg  waters  from  aaid  reaerrtdr. 


"(14)  It  la  admitted  by  appellants  In  para- 
graph 9  of  Oteir  answer  and  eooeeded  by  ap> 
pelieea  in  their  first  sapplemeatal  petition  that 
the  waters  of  said  Spring  creek  belong  to  the 
state  of  Texas. 

"(15)  At  the  time  Charles  Motl,  in  1890,  pur- 
diased  the  Twin  Mountain  farm,  containing 
914.86  acres,  he  bought  it  as  an  Irrigated  farm, 
paying  ^6,000  tberrior.  or  flO^  per  aera, 
when  aneh  HruM  in  that  "rtdnityr  not  Irrigated,! 
ware  aelUng  at  aboat  |5  per  acre." 

Appellees  hold  tbelr  landa  by  consecutive 
chain  of  title  from  the  state  of  Texas;  the 
surveys  having  been  patented  In  the  years 
1858  and  1863.  Appellants  bold  under  a  con- 
secutive diatn  of  title  from  the  state,  the 
'surveys  having  been  patented  In  the  year 
1857.  At  the  time  ai^ellants  acquired  title 
to  their  160  acres  of  land.  In  September^ 
1020,  none  of  It  was  ever  before  under  Irriga- 
tion, and  none  had  ever  been  cultlvatedr 
except  about  20  acres  of  dry  land.  At  the 
time  Lee,  appellants'  remote  vendor,  gave 
his  consent  to  the  erection  of  the  dam  and 
ditch,  no  consideration  was  paid  to  him  for 
such  puripose,  and  none  was  required  by  him. 
Nothing  was  said  at  the  time  about  any 
limitation  upon  the  water  rights  of  Lee, 
and  during  the  time  he  owned  the  land  he 
never  objected  to  the  existence  of  the  dam 
or  ditch,  or  to  the  use  by  appellees*  vendors 
of  the  water  stored  by  the  dam.  nor  did 
any  anbsequent  owner  express  obJecUon.  No 
compensation  has  ever  been  paid  any  owner 
of  appellants*  land  for  water  rights,  nor 
have  same  ever  been  condemned.  Prior  to 
the  section  of  the  dam,  Spring  creek  was 
and  now  Is  a  running  stream  at  that  point; 
and  along  and  in  firont  of  the  land  owned  by 
appellants  there  was  prior  to  the  constmc- 
tion  of  the  dam  a  natural  hole  or  reservoir 
of  water  in  the  creek  of  varying  depth ;  and 
at  all  times  there  has  been  plenty  of  water 
In  the  creek  fbr  domestic  and  stock  purposes, 
in  addition  to  the  water  used  by  ai^lees 
and  thrir  predecessors  in  title  for  irrigation 
purposes.  The  80  acree  sought  to  be  Irrigat- 
ed by  appellants  la  planted  wlQi  Tarloos 
crops,  and,  If  they  are  denied  the  right  to 
USO'  the  water  for  Irrigation,  tbdr  crops 
wta  ^obaldy  bam  up.  While  the  bed  of 
Spring  creA  has  an  average  width  of  more 
than  80  feet,  the  water  flow  thertfn  in  ordi- 
nary season  la  less  than  80  fOet  wld& 

Ol>inion. 

The  temporary  Injunction  as  modified  ea- 
joined  appellants  from  pimiplng  or  divert- 
ing water  from  the  reservoir  opposite  their 
farm,  formed  by  a  dam  construrted  by  the 
appellees  and  their  predecessors  in  title,  ex- 
cept that  appellants  were  given  the  right 
to  pump  water  from  the  reservoir  for  the 
purposes  of  irrigating  their  lands  at  aH 
such  times  as  the  water  In  the  reservoir 
shonld'be  running  over  the  dam. 

In  vupooit  of  the  judgment  of  the  trial 
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eont,  nAirinc  to  dlmetn  tfaa  Injimctioii, 
a^eUeea  rely  opoD  smnl  tbeorlcs.  These 
wlU  be  discussed  In  tbe  order  by  us  deemed 
most  conTOilent 

[1]  We  will  first  ooudder  the  dalm  of  ap- 
peUeea  that  they  have  aiqiilred  the  exduslve 
right  and  title  to  tbe  use  of  tbe  water  in  con- 
tzoreray.  both  by  pnaeaApOm  and  by  llmita- 
tioo.  It  la  BBttled  law  in  thla  Hate  that  aiKb 
a  lAgbt  may  be  aflaulred.  proridad  It  baa 
beok  exerdnd  tor  the  length  of  time  and  nn- 
der  the  clrcumBtancea  reQUired  by  law.  '  Ba- 
ker T.  Brown,  66  To.  377;  Watkbu  Land  Go. 
T.  Clements,  98  Tex.  D78,  86  S.  W.  733.  70 
U  R.  A.  964,  107  Am.  St  Bep.  683;  Martin 
T.  Burr,  171  8.  W.  1014;  same  caae  by  the 
Supreme  Court,  228  S.  W.  648. 

[2]  Indeed,  this  is  conceded  by  at^iellantB. 
but  they  Insist  that,  bring  the  owners  of  land 
riparian  to  Spring  creek,  they  are  entitled  to 
thrir  fair  proportion  of  the  water  in  said 
creek  for  the  necessary  purposes  of  Irrigating 
their  lands,  and  that  neiUier  prescription 
nor  limitation  has  barred  their  rights.  The 
qpedflc  groimd  of  their  claim  is  that  neither 
appellants  nor  their  predecessors  In  title  ever 
needed  or  used  any  water  oat  of  the  creek 
for  the  purposes  of  irrigation  until  the  spring 
of  1021;  and  that,  until  such  time  as  the 
necessity  or  occasion  arose  for  their  use  of 
the  water  for  irrigation  purposes,  the  mere 
xvevlous  use  or  dlrerdon  of  the  water  hy  ap- 
pellees was  neither  hostile  nor  adverse  to  the 
irrigation  rights  of  appellants  and  their  pred- 
ecessors In  tltl&  They  contend  that  time 
would  not  begin  to  run  against  them,  in  favor 
of  a  prescriptive  or  limitation  title  for  appel- 
lees, until  a[g>ellant8  had  a  cause  of  action 
which  they  could  have  asserted  in  court 
ligalnst  such  claimants.  ■ 
■  In  sui^rt  of  their  conteatlooa,  appellants 
rely  strongly  upon  the  case  of  Martin  t. 
Burr,  supra,  and  cite  the  weU-ctmsldered  opin- 
ion of  Mr.  Justice  Carl  for  the  San  Antonio 
Court  of  CiTlL  Appeals.  Tbe  question  was 
fully  discussed  In  that  opinion,  and  numerous 
authorities  were  cited.  We  quote  tbe  fcdlow- 
ing  poiiaent  languasa: 

"For  an  riparian  owners  bare  tte  right  to 
use  ttelr  5ust  proportion  of  the  water  llow- 
ing  past  their  landi.  And  tbe  natoral  nse  of 
nA  waters  takes  precedence  over  such  nnoiaal 
use  as  irrigation,  mills,  mining,  etc.  Ever;  ri- 
parian owner  has  the  riglit  to  take  all  the  water 
his  needs  require  as  long  as  aucb  use  does  not 
injare  his  riparian  neighbors,  in  which  latter 
ease  he  nay  use  only  his  just  proportion.  No 
caaae  of  action  aeeraes  nntil  the  one,  by  nilng 
more  than  his  rightfnl  share  of  the  water, 
eansea  or  threatens  injury  to  complaining  par- 
ty. Tbns,  it  will  be  seen,  tbe  right  to  use  water 
is  a  variable  one  for,  while  one  man  may  use 
the  water  both  for  bis  etock  and  domestic  pur- 
poses, as  well  as  for  the  irrigation  of  his 
farm,  bly  neighbor  may  require  it  only  for  stock 
and  domestic  use!?;  or,  possibly,  he  may  not 
need  the  water  at  all.  He  may  intend  to  nse 
his  kand  %t  some  future  day  for  the  purpose  of 


esUUiaUag.an  InrigaMI  fam,  aad  y«t  at  pMi- 
ent  be  not  using  tt  for  any  purpose.  If  be  Is 
not  nataig  the  land*  he  baa  no  ase  for  the  water 
flowing  past,  and  would  not  be  Injwred 
by  Us  neigbbon  above  blm  uabig  all  of  the 
water,  and  certainly  there  wonid  be,  in  that 
instance,  no  injury  to  him,  and  It  f<^ows  that 
no  canae  of  action  exists.  Ai  long  aa  ap- 
pelleea  bad  saficieat  flewtog  water  for  their 
Btodk  and  denesUe  puipeses,  Ihey  had  n* 
cause  ot  action  agaimt  appellants,  beeaaae  ttey 
had  not  been  Injured.  They  were  not  deprived 
of  any  right,  and  must  Uiey  be  held  to  preenme 
that  they  wiU  be  denied  that  which  the  law 
says  is  theirs  when  they  do  ban  oeoaaiea 
te  ase  Ur 

The  oondueimi  of  the  coart  <m  tbla  point 
la  well  expressed  in  the  languago  quoted 
fron  a  Mmtana  caa^  aa  foltows: 

"  'No  use  of  water  by  a  sabseqnMit  appro- 
priator  can  be  said  to  be  adverse  to  the  rigbt 
of  a  prior  appropriator,  unless  such  use  de- 
prives the  prior  appropriator  of  it  when  he  bu 
actual  need  of  H.  To  take  tbe  water  when  the 
prior  appropriate  has  no  nse  for  it  invadis 
no  rii^t  of  his,  and  cannot  even  Inltiata  a 
daim  adverse  to  him."* 

A  writ  of  enor  was  granted  by  tbe  So* 

preme  Court  in  Bfartln  Burr,  and  the  o^- 
Ion  Is  reported  in  228  S.  W.  548.  We  have 
carefully  read  the  oirinlon  of  Mr.  Justice 
Orerawood,  and  find  nothing  Oier^  disap- 
proving of  Qie  doctrine  announced  by  the 
Court  of  CIvH  .^ipeals,  but  the  Supreme 
Court  merely  held  that,  under  the  facts  of 
the  case,  It  was  a  question  for  the  Jury  as 
to  whether  or  not  a  prescriptive  right  ot  lim- 
itation title  bad  been  acquired.  Indeed, 
there  Is  language  in  the  opinion  of  the  Su- 
preme Court  whldi  apparently  sanctions  the 
doctrine  ondw  discussion.  We  quote  the  fol- 
lowing: 

"Hie  law  authorises  tiie  presumption  ot  a 
grant  from  the  enjoyment  of  an  ineorporesi 
right  which  affects  tbe  lands  of  others  where 
BQcb  enjoyment  has  been,  for  the  whole  pre- 
scriptive period,  adverte,  peaceaUe,  and  ctu- 
tinuous,  with  actual  or  constructive  notice  ts 
the  persons  whoae  ci^ta  are  inTaded."  (Ital- 
ics oars.) 

Again  it  was  said,  after  stating  that  there 
was  good  reason  for  the  view  that  the  suit 
was  one  to  quiet  title  to  an  Inootpanil 

hereditament: 

"llhe  right  of  defendants  In  error,  or  ol 
those  under  whom  they  claim,  to  maintain  i 
suit  to  quiet  their  riparian  rlgbta,  and  to  pre- 
vent wrongful  interference  therewith,  accrued 
whenever  ivper  riparian  proprietors  diverted 
water,  for  inigation  or  for  locomotives,  to  sacfa 
an  extent  as  to  deprive  defendants  in  error  or 
those  under  whom  they  claim  of  water  for 
domestic  use,  to  their  substantial  injury.  Un- 
til defendants  in  error  or  those  under  whom 
they  daim  Buffered  substantial  injury,  no  right 
of  action  in.  their  favor  accrued.   The  actioo 
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beeuu  baired  iem  yaui  tftat  tkt  Menial  of 
tiia        to  Mng  naM." 

In  view  of  the  fact  tbat  the  case  waa  le- 
rened  and  remanded  for  trial,  it  must  he 
oonchJded,  we  think,  that  the  Supreme  Ooart 
approved  the  holding  of  the  Court  of  Gtrll  Ap- 
peals on  this  point ;  otherwise  we  should  rea- 
wnaUy  have  expected  to  find  at  least  some 
intimation  tliat  this  rule  of  law  should  not 
be  giTen  in  charge  to  the  Jury.  The  rule 
seons  to  Q8  to  be  founded  In  reason  and  well 
fortifled  by  antiiority,  and  we  adopt  it  in. 
determining  this  question. 

Ap^ying  the  law  to  the  facts  of  this  case 
we  find  from  the  record  that  appellants  and 
tbdr  predecessors  in  title  had  at  all  times 
plesty  of  water  for  domestic  and  stock  water 
purposes,  and  that  they  had  no  use  or  need 
of  tbe  water  for  irrigation  prior  to  the  spring 
<tf  1921.  No  att^pt  had  theretofore  been 
made  to  Irrigate  any  of  such  lands.  Indeed, 
none  of  it  was  in  cultlTatlon,  exce^  a  small 
dry  land  farm  of  20  acres.  It  had  been  de- 
Toted  wholly  to  pasturage  purposes,  and  the 
dlrerslon  of  water  by  appellees  had  never 
Impaired  nor  infringed  upon  the  domestic  or 
stock  water  uses  of  the  appellants  or  their 
predecessors  in  title.  It  does  not  appear  that 
appdlen  or  prior  owners  of  their  lands  erer 
put  at^ellants  or  those  holding  title  before 
tbem  upon  notice  that  tli^  claimed  the  use 
of  an  the  water  above  the  dam  to  the  ezdn- 
don  of  the  riparian  rtj^tB  aKKirtenant  to  ap- 
pellants* lands.  After  appellees  have  used 
all  tbe  wat«r  running  Into  their  dltdi  from 
above  tbe  dam,  tbere  still  remains  in  the 
reservoir  approximately  680  acre  £eet  of 
water.  This  body  of  water  can  serve  no  use- 
fat  purpose  to.appdlees,  except'to  operate 
as  a  foundation  for  the  npi;>er  12  laches  of 
vater,  which  is  an  taiat^the  agreed  facts 
flliow  can  be  ntillzed  by  aMicUees  because  of 
tbe  manner  of  the  construction  of  their  dltdi; 
or  obBtacles  to  the  flow  of  the  water.  Appel- 
lants purpose  to  irrigate  only  80  acres,  and 
tile  630-acre  feet  of  water  above  the  dam,  ex- 
dodlng  the  upper  12  inches  at  the  tc^  of  the 
tem,  Is  therefwe  more  than  seven  times 
awugh  water  to  Irrigate  appellanh^  lands. 
Under  these  facts,  we  are  of  the  opinion  that 
no  cause  of  action  accrued  to  aK>elUuits 
against  api)dlee8  which  they  could  bave 
Merted  in  court  until  Oiey  began  to  irrigate 
in  the  spring  of  1921,  or  at  least  until  they 
Ittd  need  for  irrigation;  and  that  any  'pre- 
■criptlve  r^ht  or  right  by  Umitation  did  not 
^>^a  to  accrue  until  such  time,  because 
PnvtooBly  appellants  or  those  under  whom 
tbty  datan  had  suffered  no  substantial  in- 
jury. 

It  follows  from  vfaat  has  been  said  that 
we  conclude  that  appellees  did  not  establlafa 
a  title  OF  right  br  pnacripUon,  nor  onder 
uiy  of  tiie  statutes  of  ttmltattim  Involsed  by 

[S]  A  related  Question  Is  tbe  dalm  of  mpr 


pellees  that  they  have  acquired  tbe  eKdndve 
ri^  of  appnqptlattoa  of  tba  water  to,  tb» 
na^YtOr  above  th%  dam  as  againat  appelr 
tants.  In  Tlrtue  of  th^r  compliance  with  artl- 
de  OOUoc^  Vemon'a  Ann.  Civil  Statotea,  1918 
Supplement  Thla  artlcla  reads  as  tMowK 
"Whenever  any  appropriator  of  water  from 
any  stream  or  ether  source  of  water  supply 
located  In  whole  or  In  part  within  this  state, 
shall  bave  obtained  from  tbe  board  of  water 
encineers  a  permit  for  tbe  use  of  water,  and 
shall  bave  made  use  of  the  water  uoder  the 
terms  of  such  permit;  or  whenever  a;iy  such 
appropriator  of  water  shaU  bave  filed  an  ap- 
propriation, In  accordance  with  the  laws  of 
this  state  in  force  at  the  time  of  such  flUng, 
and  sball  have  filed  vith  tbe  board  of  water 
engineers  a  certified  record  of  sndi  appropria- 
tion, as  required  by  chapter  171  of  tbe  acts  of 
the  rcfirular  session  of  the  Thlr^-Third  Legis- 
lature, and  shaU  have  made  use  of  the  water, 
under  tbe  terms  of  such  filing  or  permit  for  a 
period  of  three  years  after  this  act  shall  take 
effect,  he  shan  be  deemed  to  have  acquired 
a  title  to  such  appropriation  by  limitation,  as 
against  any  and  all  other  claimants  of  wiiter 
from  tbe  same  stream,  or  otliar  soocee  of 
water  supply,  and  as  against  any  and  aU  ripa- 
rian owners  npan  said  stream  or  ether  aooroe 
of  water  sopp^." 

It  appears  from  the  pleadings  of  app^ece 
and  from  the  statement  of  facts  that  they 
did  not  file  with  the  board  of  water  engineos 
a  certified  copy  of  the  original  appropriation 
papers  and  documents  until  Decembw  20, 
1920.  Tbe  suit  was  instituted  June  1,  1931, 
and  therefore  three  years  had  not  -nm  prior 
to  the  instltutlcm  of  the  suit  from  the  fltlng<tf 
the  certified  record  of  the  appropriation  with 
the  board.  The  statute  requires  an  adverse 
use  of  the  wat^,  under  the  terms  of  the 
flUhg  with  it,  or  permit  granted  by  it,  tov  a 
period  of  three  years  after  the  act  iriiaU  take 
effect  before  a  title  by  llmitatirai  can  be  ao- 
quired.  Under  the  facts  record,  this  has 
not  been  done^  and  we  condnde  tbiit  no  title 
under  the  special  three-year  atatate  of  limi- 
tations was  acquired. 

[4]  My  coadjutors  further  think  this  atat- 
ate Is  inapplicable  because  tbe  a^npria- 
tioDS,  a  record  of  which  .with  the  board  is 
authorized,  are,  by  the  very  terms  of  the 
article  limited  to  audi  as  were  filed  "in 
accordance  w^t^  the  laws  of  this  state  In 
force  at  tbe  time  of  such  filing."  It  is  their 
view  that  this  means-that  no  socdi  aiqcHTopria- 
tlon  can  be  based  upon  a  law  or  laws  whldi 
had  been  declared  unconstitutional  by  the 
courts,  in  so  far  as  It  was  attempted  to  take 
away  the  riparian  rights  without  omdemna- 
tlon  or  without  offering  ctmpaisation  to  tbe 
owner&  That  Ednce  the  iirlor  act  tinder 
which  amwUees  had  filed  their  apiwopriatloa 
liad  been  -declared  void  to  the  extent  stated, 
those  laws  were  not  In  force  at  the  time  at 
such  filing.  In  other  words;  it  It  their  opinton 
tliat  the  atatuta  means  valid,  existing  lawa, 
and  not  laws  whldi  for  any  reason  are  voi^ 
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I  eauteas  that  the  argumsBt  iM  attractlTe,  but 
to  my  mtttd  tlien  mocb  warrant  for  be- 
lIcTlnff  that  the  Legltlatoro  was  here  merdy 
prescrlUng  a  meona  ot  acqalring  a  llmltatioD 
tltl^  and  that  It  selected  as  a  standard  for 
the  basla  of  the  rl^t  the  filing  of  api)ro- 
prlatUou  under  previous  statutes  which  were 
on  ttie  books,  whether  they  were  valid  or  not : 
I  know  that  it  is  sometimes  broadly  stated 
that  a  law  wbldi  Is  rtM  for  conflict  with 
the  C<nistitut!<Hi  can  have  no  exlstmce,  but 
I  am  sot  sure  that  this  Is  always  so.  If  the 
Xicgldature  did,  aa  I  am  snppostas,  select 
the  standard  of  flUngs  under  previous  stat- 
utes, purporting  to  auUwrice  the  approiwia- 
tlotte,  tor  the  purpose  only  of  fomtdbig  limi- 
tation tights  thereon,,  it  Is  dlfflcnlt  to  pas 
orfve  any  valid  conttltntimial  objection,  and 
equally  difficult  to  ascribe  the  vet7  literal 
m^niwg  to  the  words  employed  In  expressing 
that  Intentiai.  At  any  rate,  I  prefer  to  rest 
my  concurrence  on  this  point  on  the  interpre- 
tation ot  the  statute  flrst  glvm. 

[I]  l%e  next  qneatlon  to  be  examined  is 
the  pn^osltlcai  of  appdlees  tlat  they  have 
acquired  the  exdodro  use  of  the  waters  im- 
IMonded  by  the  dam  as  against  appellantB,  by 
virtue  ot  tb»  filing  and  recording  of  the  affi- 
davit and  map  by  Towlfces,  under  tbe  Acta  of 
1876  (chapter  ISO),  1889  <diapter  88).  1S96 
(4^p(er  21),  and  perhaps  other  tfmllar  stat- 
utea.  It  is  answered  by  appellants  that  any 
act  of  Oie  LetfUOature  which  undertotA  to 
provide  Ua  the  acquisition  by  one  riparian 
proprietor  of  the  riparian  rights  of  another, 
without  oom^naatlon  or  without  condemna- 
tion, by  slmtily  flUng  affidavits  and  maps 
with  any  official,  are  violative  ot  the  provi- 
slona  of  the  Constitution  prohibiting  the  tak- 
ing of  private  property  without  compensation. 
It  is  a  conceded  fact  that  no  compensation 
has  ever  berai  paid  appellanta,  nor  to  those 
under  whom  they  claim;  nor  have  their  lands 
been  condemned.  This  omtcntion  is  larg^ 
based  upon  the  holding  and  the  reasoning  In 
Barrett  v.  Metcalf.  12  Tex.  Giv.  App.  247,  88 
S.  W.  768,  a  dedaion  by  tlila  court 

Before  considering  the  effect  of  the  deci- 
sion in  Barrett  v.  Metcalf,  and  of  the  reason- 
ing of  the  oplnltm  in  that  case,  we  think  it 
Important  to  here  call  attention  to  the  fact 
that,  whateiw  may  have  been  the  aj^iarent 
effect  erf  previous  holdings,  our  Supreme 
Gonrt  In  Watkins  Land  Mortg.  Go.  v.  Olem- 
ents,  98  Tex.  578,  86  S.  W.  783,  70  U  B.  A. 
964,  107  Am.  St.  Bep.  6S8.  laid  down  the 
doctrine  that  the  owners  of  riparian  lands 
are  entlUed  to  their  fair  tvoportlon  of  the 
watera  of  streams  flowing  by  their  lands,  tot 
lrrigatl<m  purposes,  In  the  arid  or  semiarld 
portions  of  the  8tat&  Time  will  not  pmnlt 
any  extensive  quotation  tran  the  dear  opin- 
ion of  Mr.  Jnstloe  Brown,  speaking  for  the 
Supreme  Gonrt  Hie  following  excerpts  will 
suffice  to  show  the  effect  and  trend  of  the 
dedUon; 


"Sabieet  t»  tba  rigkt  of  aaMral  «se  by  other 
riparian  proprietors,  each  riparian  owner  la 
entitled  to  nse  the  water  of  a  stream,  which 
flows  by  or  thn»(fa  Us  land,  far  the  porpoaes 
of  irrigation;  provided  sach  use  is  reaaonaUs, 
considering  all  of  the  drcomstancea  and  con* 
ditiona  under  which  it  Is  made.** 

Ag83n: 

"Bach  riparian  owner  has  equal  rights  In 
the  stream  whfdi  flows  by  Uni,  and  the  oae 
by  each  mast  be  reasonable  as  regards  the 
rights  ot  others." 

The  opinion  proceeds  to  call  attention  to 
the  difficulties  ot  determining  relative  rights, 
and  what  Is  a  reaaonable  use  imder  existing 
conditions,  but  states  that  this  constitutes 
no  reason  for  rejecting  the  rule  of  reasonable 
use  as  the  standard  by  which  to  determine 
conflicting  claims. 

The  case  of  Barrett  v.  MetcaU,  supra,  in- 
volved a  controversy  between  two  riparian 
owners  in  respect  to  the  ai^cq;)rlatlon  of  the 
waters  of  the  South  Concho  river.  Metcalf 
had  constructed  an  upper  dam  and  ditch, 
and  it  was  claimed  by  Barrett  that  the  use  of 
the  water  therefr<mi  would  divert  the  water 
of  the  river  so  as  to  deplete  the  water  which 
would  otherwise  be  stored  in  a  reservoir  con- 
structed by  Barrett  Barrett  claimed  a  com- 
pliance with  the  Acts  of  the  Legislature  ot 
1880  (cUapter  88),  and  180S  (chapter  44^  by  fil- 
ing his  map  and  affidavit,  and  that  he  was  a 
prior  proprietor,  entitled  to  have  the  water 
come  down  In  his  reservoir  unobstructed  by 
Metcalfs  dam  and  undiverted  by  his  ditch.  In 
substance,  there  is  no  dlstinctim  between  the 
facts  of  that  case  and  the  Instant  case;  the 
defendants  in  each  case  claiming  under  a 
later  ^q;tfdi»1atlon,  and  prior  appropriations 
being  interposed  aa  axdnslve.  Thla  court 
denied  Barrett's  daim  to  any  right  of  ex- 
clnslve  approprlHIon  by  ctxnpUance  with 
such  statutes,  on  the  ground  that  in  so  far 
as  said  laws  ai^lied  or  were  sought  to  be 
aK>Ued  to  the  property  rights  of  Metcalf, 
tliey  were  onoonstltuttonal  and  void.  The 
gravamen  of  the  holding  was  that  to  give 
such  effect  to  the  acts  meationed  would  be 
the  taking  of  property  without  due  comae  of 
law,  thace  having  been  no  cond^nnation  and 
no  conqpsnaatlon  to  the  owners.  The  iwincl- 
ple  of  equal  rights  of  riparian  omerft  to  a 
Just  peoportian  of  such  waters  for  irrigation 
purposes  vras  recognized  and  said  to  be  well 
settled  In  this  state.  A  writ  of  error  was 
denied  by  the  Supreme  Court  in  that  case;, 
and,  as  stated  by  Mr.  Justice  Brown,  In  Wat- 
kins  Land  Co.  v.  dnnents,  suiuca,  tJie  sole 
proposition  prossnted  to  the  Supreme  Oourt 
was  that  by  virtue  of  the  law  under  wUdk 
the  corpnatUn  waa  nganiaed,  it  had  fb» 
right  to  ^pniiwlate  the  water  of  the  river 
to  the  exclusion  of  any  riparian  owner  who 
might  dalm  the  use  of  the  water,  except 
through  compliance  with  the  terms  oC  tiie 
statnta 
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We  conelade  Hat  the  qnastlon  •ttiiut  be 
detumlnett  u  eettlecl  In  this  etat^  and  that 
aKtelleea  cannot  rtghtfuUy  or  legallr  claim 
any  exclusive  rights  of  apiwopTiatlon  by  com- 
pllance  with  any  statute  which  undertakes  to 
divest  the  tlparlan  rights  of  appellants,  vitb- 
out  condemning  their  lands,  or  without  com- 
pensation having  been  paid. 

We  think  the  question  just  discussed  Ik 
unaffected  by  the  ctHislderation  that  Spring 
creek,  under  our  statute  deflnlng  navigable 
streams,  may  be  regarded  as  such  a  stream. 
The  Btatonait  of  facts  shows  that  while  the 
bed  of  Spring  creek  is  mnre  than  80  feet 
wide,  the  ordinary  flow  of  water  in  the 
cre^  is  lees  than  80  feet  wide  in  ordinary 
season.  This  court  Intimated  in  Bunnell  r. 
SugK  IBS  8.  W.  701,  the  opinion  that  the 
test  of  a  navlgaUe  stream  under  the  stat- 
ute was  whether  its  ordinary  flow  In  ordi- 
nary season  equaled  or  exceeded  80  feet. 
But  whether  this  view  is  correct  or  not,  we 
think  It  is  Immaterial  that,  for  the  purposes 
ct  the  statute,  the  stream  should  be  regard- 
ed as  navigable,  Just  as  was  dedded  by  this 
court  In  Barrett  v.  MetcaU. 

We  furttier  think  that  the  question  cannot 
be  resolved  dUTerratly,  because  through  a 
series  of  acta  the  LeglBlatnre  has  deda^red 
tbe  waters  of  sucb  streams  to  belong  to  the 
puUUv  or  to  be  j^perfty  of  tlie  8tat& 
Our  attention  has  not  beat  called  to  any 
statute,  whereby  the  rights  at  appellants  aa 
riparian  owners  were  reserved,  divested,  or 
limited,  eri sting  at  the  time  or  piUa  to  the 
grants  or  patents  to  those  undw  whom  they 
claim.  In  Martin  t.  Burr.  Ow  Suprane 
Oout  xecoffilxed  Qiat  a  riparian  right  In 
audi  a  stream  as  ^rlng  creek  wap  an  ap- 
purtenant to  ttie  land  trontli^  on  tbe 
stream,  in  the  nature  of  an  inoorpoxeal  bar* 
edttament.  Vrom  the  facts  in  the  record.  It 
appears  that  this  right  passed  to  appellants' 
remote  vendors,  unaffected  by  any  existing 
statutes,  or  by  any  restrictions  or  Umlta- 
tt<xis  in  the  grants.  It  -  follows,  we  think, 
that  no  statute  could  divest  or  transfer  their 
rights  to  another  without  compeusetitMi ;  and 
it  Is  immaterial  to  inquire  whether  such  at- 
tempted dlvesture  or  transfer  was  to  a  pub- 
lic or  private  use.  Our  GonstltutitMi  forbids 
such  a  taking  in  dtber  case. 

{II  The  next  question  to  be  discussed  Is 
suggested  6y  the  claim  of  appellees  chat  ap- 
ptilants  are  precluded  from  aKMroprlatlng 
any  of  tbe  water  of  Spring  creek  in  the  res- 
ervoir formed  by  appellees*  dam,  because 
they  made  an  application  to  the  board  of 
water  engineers  of  the  state  of  Texas  for  a 
permit  to  use  such  water,  and,  upon  a  hear- 
ing of  the  application,'  the  board  refused  to 
Issue  a  permit  to  aK»eUants;  and  because 
the  detUidants  have  not  appealed  from  such 
decree  of  the  board.  As  against  this  propo- 
aMom,  ai^ellants  urge  tliat  it  was  not  with- 
in- tbe  power.oC  the  I^^aljiture  to  ii^vaBt  tfy9 


board  MC  water  engtneera  with  judicial  au- 
thwll7t  and  that  tbe  decree  of  tbe  board 
referred  to  is  a  i^ullltyt  because  It  involved 
the  exerdae  of  Judicial  power,  and  that  such 
decree  does  not  conclude  the  rights  of  ap- 
pellants, nor  add  to  the  ri^ts  of  the  app^- 
lees. 

The  authority  inv<^ed  by  appellants  on 
this  p<^t  is  the  case  of  Board  of  Water 
Engineers  et  aL  v.  McKnl^^t,  229  S.  W.  301, 
a  decision  iry  our  Supreme  Court.  That  case 
involved  cwtain  sections  of  the  act  of  March 
10,  1017,  'chapter  88,  being  artides  GOU^f 
and  C011H»i  of  the  SuK)lement  to  Vernon's 
Sayles*  Texas  Clivil  Statutes.  It  was  held 
that  the  affect  of  these  artlclee  was  to  confer 
upon  the  board  of  water  englneere  the  pow- 
er to  determine  and  adjudicate  vested  water 
rif^ts,  and  to  give  its  determination,  when 
not  appealed  from,  the  effect  of  a  Judgment; 
and  therefwe  Buch  articles  were  in  violation 
of  tbe  Oonstltutlon,  dlvldlog  the  powers  of 
govwmnant  Into  three  departments,  and 
vesting  tbe  Judicial  power  in  the  courts.  In 
a  very  dear  and  able  opinion  by  Mr.  Justice 
Greenwood,  the  conclusion  was  reached  that 
those  statntes  sought  to  confer  on  persons 
belonging  to  the  executlva  department  pow- 
ers properly  attadilng  to  tbe  Judicial  de- 
partment,  without  express  permission  of  the 
Oonstltutloii,  and  that  they  were  therefore 
void.  In  entduding  fh»  discussion,  Mr. 
Jnstlca  Oreenwood  used  this  language: 

"In  order  to  make  the  determinations  vm- 
qnlred  M  the  board  ot  water  engineers  In  Tex- 
as^ they  amst  dsdde  tbe  meal  intricate  qms- 
Umu  ^  law  and  of  faefc—iiDestions  vdth  respect 
to  the  validity  and  superiority  of  land  titles, 
queatioDB  of  contract,  qoeBtioQS  of  bonndary, 
questions  of  Umitatioas,  and  qnestlons  of  pre- 
scription. An  inquiry  involving  such  gueationH 
and  resultUig  in  the '  btndlo;  adjadication  of 
property  rights  is  strictly  judidal,  and  we  woald 
not  npbold  the  Constitntion  as  It  is  plainly 
written  were  we  to  sanction  the  delegation  of 
the  power  to  conduct  and  to  finally  determine 
such  an  inqniry  to  any  other  tribonal  than  tbe 
courts. 

"It  was  pointed  out  in  M.,  K.  &  T.  By  Go.  of 
Tex.  V.  Shannon,  100  Tex.  S3»,  100  S.  W.  141, 
10  L.  B.  A.  (N.  S.)  681,  tbat  it  ia  tbe  pe- 
culiar province  of  our  courts  *to  hear  and  de- 
termine oanses  between  parties  affecting  the 
righta  of  persons  as  to  their  life»  liberty,  and 
proper^.' " 

It  is  argued  tor  appelleee  that  this  case  is 
not  In  point  here,  because  the  court  only 
undertook  to  declare  unconstitutional  cer- 
tain spedflc  proTlslons  of  tbe  act,  and  that 
the  scope  of  the  decision  Is  limited  to  those 
particular  articles.  But,  manifestly,  the 
question  is  the  same  If  other  articles  of  the 
statute  relied  upon  by  appellees  are  subject 
to  the  same  objection,  namely,  the  vesting, 
in  the  board  of  water  engineers  the  right  to 
exercise  Judicial  poww.  The  decree  of  Qie 
bpard  In  th*  hanrlng  el  tbe  appUcatioo  in 
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question  is  set  out  tn  the  statement  of  facts 

and  in  the  pleadings  of  plaintUIs,  and  ahowa 
that  there  was  a  formal  bearing  of  the  ap- 
pllcatlODt  Including  the  formal  protest  and 
objections  of  the  appellees  In  this  case,  and 
of  other  riparian  owners,  and  the  Mott  h^s 
are  Shown  to  have  filed  with  the  board  the 
certified  copy  of  their  ori^al  declaration  of 
appropriation,  *  and  that  they  expressly 
claimed  prior  rights  and  ownerships  to  the 
reservoir  and  the  water  therein.  The  objeo- 
ti<Hi8  specifically  were  that  the  Motl  hdrs 
had  priori^  over  R.  W.  Boyd,  the  applicant 
The  order  on  its  face  shows  that  the  board 
entered  upon  a  full  hearing  of  the  fticts,  to- 
gether with  the  law  applicable  thereto,  and 
considered  the  certified  filings,  protests,  and 
the  affidavits  filed  in  support  tbereof,  and 
made  th^  order  upon  both  the  facts  and 
their  ccmduBioiis  as  to  the  law  forernlng 
the- case. 

It  Is  claimed  that  this  order  bad  the  effect 
to  derive  appellants  of  their  property  rights 
In  the  use  of  the  water,  if  they  had  any,  by 
virtue  of  the  denial  of  the  permit.  In  so  far 
as  appellants'  rights  depend  upon  this  de> 
cree  or  determinatiou  by  the  board,  wherein 
it  Is  claimed  that  tlielr  rights  were  taken, 
admittedly  without  compensation  and  with- 
out condemnation,  it  would  seem  clear  that 
the  essence  of  this  action  by  the  board  was 
Judicial,  and  that  appellees  acquired  no 
rights  through  such  order.  It  Is  quite  ap- 
parent from  the  terms  of  the  order  itself 
that  tbe  boud  imdertook  to  adjudicate 
qnesttons  of  prior  appn^iatlon,  vlth  prob- 
ably the  InddeDtal  questions  of  prescriptloii 
and  limitation,  upon  trhlch  appellees  were 
then  basing  their  claim  to  the  water.  Thrae 
are  matters  which  the  Siqtrme  Cowt,  In 
G»  McKnight  Case^  said  the  Legislature 
was  without  powa  to  aathorlae  a  board  ot 
water  eiglneers  to  decide. 

It  Is  argued  for  appellees  that,  the  state 
having  title  to  the  bed  of  the  stream.  It  was 
within  tbe  power  of  the  Legislature  to  vest 
tbe  board  of  water  ^igineers  with  the  ad- 
ministrative duty  and  power  to  omtrol  the 
distribution  of  tbe  unaE^roprlated  waters 
of  such  stream  amocg  the  j)er8ons  entitled 
thereto.  This  has  been  held  in  scone  ded- 
slons  from  other  states,  but  some  of  th&n 
are  reviewed  in  the  opinion  In  the  McKnl^t 
Case,  and  the  Supreme  Court  declined  to 
follow  that  view.  Whatever  force  there 
may  be  In  the  arguments  made  for  the  va- 
lidity of  the  statute  giving  the  board  power 
to  conclude  property  rights  by  denying  per- 
mits, we  are  controlled  by  the  conclusions 
announced  by  the  Supreme  Court,  but  it  Is 
proper  to  add  t£at  we  fully  concur  in  the 
reasoning  and  conclusions  In  the  McEnlght 
Case. 

It  may  be  conceded  that  the  articles  in- 
voked by  ttie  appellees  In  the  present  case 
ar«  not  those  specifically  namM  a:nd  held 


void  In  ttte  l^Kidght  Oaae^.  bnt  yn  cannot 
at'  all  agree  avith  the  amotion  that  they 
are  dlfferoit  in  principle.  It  is  said  that  tlie 
artides  condemned  by  the  Suprame  Court 
were  those  in  whldk  the  board  was  auttaw- 
Ized  to  determine  the  r^tlve  right  of 
claimants,  and  that  this  distinguishes  the 
two  cases.  An  examlnatlou  of  the  artlde» 
cited  here  by  appellees,  however,  shows  that 
they  are  very  similar  to  those  declared  void. 
Provision  is  made  for  application  for  per- 
mits, and  it  is  expressly  made  the  duty  of 
the  board  to  reject  all  appUcatloais  and  to 
r^se  the  permit  asked  for,  if  there  is  no 
unappropriated  water,  or  if  the  proposed  use 
coQQlcts  with  existing  water  rights,  or  is 
detrimental  to  the  public  w^are,  and  neg- 
atively it  is  forbidden  to  Issue  a  permit 
which  Impairs  existing  water  ri{^ts  or  vest- 
ed riparian  rights,  or  is  detrimental  to  tbe 
public  welfare.  A  bearing  is  provided  for. 
with  provision  for  protests  and  objections, 
the  hearing  of  evidence,  and  a  decision  in 
writing,  ai^rovlng  or  rejecting  tbe  applica- 
tion. Penalties  are  iffovlded  Cor  for  smho- 
priatlng  or  diverting  water  without  cixn- 
plying  with  the  proTlsl<ms  of  the  act.  It  is 
plain,  we  think,  that  these  artldea  are  in  all 
substantial  respects  the  same^  as  to  the 
question  now  being  considered,  as  tlioee- 
nullified  by  the  Suiweme  Court  The  power 
of  determining  tbe  questions  involved  in  tbe 
hearing  of  the  application  Is  as  mndti  Judi- 
cial in  the  one  case  as  in  tiie  oQus.  When 
a  bearing  is  had,  and  the  application  !s  pro- 
tested because  of  the  claim  of  prior  extotlng 
rights  or  apjffoprlatlonB.  and  a  dedston  Is 
rendered  denying  the  pnmlt,  tbe  board  has 
necessarily  ezerdsed  Judicial  aidlK«lty.  if 
it  is  sought  to  give  its  decision  the  affect  <^ 
denying  veajieetj  rights.  Forttiermore^  Uwre 
is  necessarily  in  sudi  eaae  a  detmnlnatloib 
of  the  relative  li^ts  of  the  partiea,  at  least 
as  to  the  matter  of  priori^  and  ezdoslTe- 
ness.  This  is  exactly  tbe  ^ect  wbldi  Is- 
sougbt  to  be  given  the  order  of  0»  board  la 
this  case,  and  we  think  It  most  be  held  to 
be  a  nuUl^,  in  so  far  as  It  la  aonght  to  deny 
appellants  a  recourse  to  the  courts  tta  tbe 
adjudication  of  their  riiiarlan  rights.- 

Tbese  are  the  controlling  questions  In  tbe 
case,  but  we  have  considered  all  the  issues 
suggested  In  the  briefs  of  the  req;>ective 
parties,  and  have  concluded  thai  the  tem- 
porary injunction  in  this  case  cannot  be  up- 
held, and  that  the  motlm  to  dissolve  should 
have  been  granted.  ThereftH-e  the  case  will 
be  reversed  and  remanded  for  trial,  with' 
instructions  to  the  lower  «mrt  to  dissolve- 
the  injunction.  Tte  costs  of  the  appeal  will 
be  taxed  against  aM)^Iees. 

In  this  opinion,  we  have  not  dlacusaed  the 
constltutional  amoidment  (section  60a«  art 
16)  adopted  August  21.  1917,  to  which  nrfer- 
ence  is  made  by  appellees'  counsel,  but  no 
spedflc  argument  thereon  madew  As  far  a» 
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we  can  discern,  sudi  constltatloiial  prorislon 
has  no  application  to  this  cai^  at  least  an7 
favorable  to  appellees,  for  the  reason  that 
their  claims  are  not  based  on  any  acts  or 
things  done  pursuant  to  such  constitutional 
provision  or  any  statute  thereunder. 

We  have  not  discussed  the  question  of  es- 
toppel, fcnr  the  facts  did  not  raise  the  Issue. 
Neither  have  we  discussed  the  effect  of  the 
verbal  consent  given  by  Lee,  appellants'  re- 
mote TOidor.  to  the  erection  of  tiie  dam,  for 
tbe  reason  tnat  the  facts  show  It  was  wholly 
insuffideDt,  of  Itstif,  upon  wUch  to  base  any 
legal  or  suitable  rl^ts. 

We  alao  think  It  proper  to  say  that  we 
have  not  undertakoi,  and,  In  the  very  nature 
of  things,  cannot  lay  down  any  rule  for  the 
guidance  of  the  trial  court  lu  determining 
the  difficult  questions  which  may  confrcHit  it 
upon  the  final  trial  of  the  cause;  if  It  should 
be  called  upon  to  d^e  tbe  relative  rights, 
in  the  use  of  the  water  In  Spring  creefc,  ot 
the  i^alntUts  and  defeadants.  Our  holding 
is  simply  that,  under  the  pleadings  and  facts 
CD  the  hearing  of  the  motion  to  dissolve^ 
siVdlantB  should  not  have  been  deprived 
absolutdy  of  their  Just  proportimi  of  tbe 
water,  as  was  d<Hie  by  the  injunction  grant- 
ed. If  the  parties  shall  not  come  to  some 
equitatde  arranfemwt  in  sharing  tiie  use  of 
ttie  wat«>,  their  rli^ts  will  d^;>end  upon  the 
final  plMdingi  and  tiie  tacts  m-orcn  eon- 
ceming  tiielr  needs  and  the  Justness  of  the 
pnportimu  cUimed.  nwse  are  matters 
vpaa  whidb^  obrloariy,  we  canaot  aqtress 
■ny  tqtoton. 

Bereraedand  ranaiidediWltiilnstnicaons. 

ItennBd  and  mnanded. 


GUTIERREZ  v.CUELLARetal.   (No.  6656.) 

(Coort  of  CHyJl  Appeals  of  Texas.    San  An- 
tonio. Jan.  4,  1822.) 


►17(9)  MPfeoasa  <,i»2  eialta 
as  to  saaestlals  ef  ottatiss  Buudateiy. 

Bev.  St.  arts.  1852,  2180.  preacrlbing  the 
esseotlBla  of  a  dtation,  are  maadatocT,  to  be 
itrictly  coDstraed.  and^  nnleas  anbstimttally 
complied  with,  citation  wHI  not  support  a  jodg- 
ment  by  default. 

2.  PraoMs  <J»M  CHatIss  JMid  ts  ssflolaatly 
staU  «■»  «r  haNlBi  ooart 

<Station  snflelsntly  states  tiie  time  of  hold- 
big  coort,  as  r^quiTed  by  Bev.  8t  art  1863, 
b7  statement:  "On  tit«  foortb  Monday  after 
the  first  Monday  in  February,  181»." 

3.  Ptvoesa  9=324— Pile  number  of  salt  ranst  ap- 
pear la  body  of  dtation. 

To  satisfy  Rev.  St.  art.  1852,  provldhig  that 
dtation  sban  state  the  'file  munber  of  the 
salt,  Bvd)  mnnber  'mQSt  appear  in  the  body  of 


the  citation;  It  Is  not  anooi^  to  IbAmm  It  en 

the  hack  .tbereot. 

4.  jHdflment  «ss>l7(IO) —To  sapport  dsfanit 
Judgment  oltatioa  msst  state  data  of  llllag  pe- 

tItlOB. 

Inclaslon  in  dtation  of  date  of  filing  peti- 
tion, as  required  by  Bev.  St  art  18t^  is 
necessary  to  support  default  Judgment 

5.  Prooess  «s»24— CltaUoa  held  to  satisfy  stat- 
■te  as  to  Botlaa  date  of  Issaaasa. 

Citation  wldch  has  tndotsed  on  the  badt 
thereof,  over  the  derk**  sisrnatnre,  the  data  of 
its  Issnance,  and  also  gives  it  in  tbe  body  tiiere- 
ot  is  In  ctHnpUanee  witii  Bar.  St  arta.  18S2, 
2iS0f  aa  to  noting  saeh  data  thereon. 

6.  Appearasea  <I»8(I)-Mem  attandaRoa  as 
ooart  net  appearaaos. 

Mere  attendance  on  court  Is  not  appear- 
ance, having  effect  of  service  of  dtation,  wi^ 
in  Bev.  St  art  1881. 

7.  Jadgneat  «3>l7(l)-M«ro  knowledge  ef  fil- 
ing of  snit  and  atteodaaea  an  ooart  does  aot 
give  JarlsdlotloB  aapportlog  default  Jndg- 
ment 

Under  Bev.  art  1886,  InhiUtIng  render- 
ing of  Judgment  against  a  defendant  unless  on 
service,  or  acceptance,  or  waiver  of  proeesa, 
or  on  an  eppeanmee  by  defendant,  as  prescrib- 
ed in  this  chapter,  and  artide  1880,  requiring 
acceptance  or  waiver  of  service  to  be  In  writ- 
ing, and  artide  1881,  giving  the  essentials  of 
appearance,  defendants'  mere  knowledge  of  fil- 
ing of  snit,  and  attendance  on  court  did  not 
give  Jurisdiction  of  them,  so  as  to  support  a 
default  Judgment 

8.  Jadgneat  «a»4M(2>  —  Dafaota  la  proosss 
roadsr  IMgaeat  veliafele  only. 

Defects  in  proosss  do  not  render  a  Jod^ 
naat  void,  bat  only  y^dabta. 

9.  Jnfgnsnt  4=9407(1)— Under  dreaaistaneas, 
dlreet  suH  to  sst  aside  iefasit  Jndg noat  Mala- 
talnabla. 

Defendanta  not  havUig  learned  of  defanlt 

Judgment  against  tbem  tm  after  the  term,  and 
so  too  late  for  motJon  for  new  trial,  end  though 
in  time  for  writ  of  error,  on  whldi  defects 
in  the  process  appearing  on  the  face  of  tbe 
record  would  have  been  available,  their  prin- 
dpal  objection  to  the  judgment  being  failure  of 
service  of  process  on  them,  a  vice  not  only 
jiot  apparent  on  the  face  of  the  record,  bat 
director  negatived  thereby,  and  ao  not  availa- 
ble by  direct  appeal  or  writ  of  error,  they 
could  ataintain  direct  salt  to  set  aaide  the  Judg- 
ment 

10.  Jadgment  «=9447(2)— In  suit  to  sst  asld^ 
iseonalstent  titles  may  be  set  ap. 

To  diow  meritorious  defense  to  salt  de- 
fault Judgment  in  which  is  sought  to  be  set 
aside  liy  direct  suit,  inconsistent  titles  to  tba 
land  Involved  may  be  set  up. 

11.  Pleading  «s>36(2)  —  Dsress  waived  by 
prayer  for  speeHIo  perfennanea. 

Plaintiffs  in  direct  suit  to  set  aside  a  Judg- 
ment against  tiiem,  alleging  as  pan  of  their 
meritorious  defense  to  the  wd^nal  anlt  for 


gnWvr  otiur  turn  see  i 

236&W.-82 


I  tD^  aad  xaT.«iniBmB  aU  KayVmnbKed  Dl«ats  sirt  lataHB 


Digitized  by  Google 


^8 


286  80UTHWB8TBBN  BBPOBTEB 


CFex. 


land  that,  under  darese,  they  executed  a  con- 
tract with  defendant  whereby  thej  leased  the 
land  of  him,  hj  offering  to  perform,  and  seek- 
in;  to  require  defendant  to  spedficaUy  perform, 
waive  their  complaint  of  duress,  affirm  the  con- 
tract, and  are  bound  by  it  for  whatever  it  Is 
worth  to  defendant. 

12.  Homestead  i8=»l  18(5)— Interest  la  home- 
stsa<  not  divested  by  husband  alone  taking 

For  purpoee  of  diveeting  a  husband  and 
wifs  of  any  interest  in  premises,  which  were 
at  the  time  their  homestead,  an  instrument 
signed  by  him,  but  not  by  her,  in  effect  recognia- 
Ing  a  third  person  as  landlord,  and  makins  them 
bis  tenants,  is  TOid. 

13.  Adverse  possession  «s»IOO— Tltla  ones  «d> 
quired  by  Ilmltatlen  not  affnetod  hy  Mbse- 
quent  lease. 

Where  title  by  limitation  bad  already  fuUy 
accrued,  the  taking  of  a  lease  by  the  occu- 
pants would  not  have  the  effect  of  destroying  or 
impairing  such  title,  aa  b^g  a  reeivsition  of 
title  of  former  owner. 

14.  Homestead  «=92I2— Wife  properly  allowed 
to  IntervoM  In  suit  to  set  asldH  Jidgmenl 

against  her  husband  for  homestead. 

One  who,  at  time  of  default  ju(^ent 
against  defendants  in  trespass  to  try  title,  was 
wife  of  one  of  them,  and  aUeges  that  the 
piemiaes  conatituted  the  homestead  of  herself 
and  husband,  la  properly  allowed  to  intervene 
in  a  suit  to  enjoin  execution  of  a  writ  of  pos- 
session, and  to  set  aside  the  judgment;  her 
rights  being  jeopardized  by  the  threatened  writ, 
and  clouded  by  the  judgment 

AK>eal  froin  Dtetrlct  Court,  Webb  County ; 
3.  F.  Mullally.  Judge. 

Action  by  Ludo  Ouellar  and  another 
against  Antonia  Garcia  Vda.  de  Gutierrez, 
with  Juana  Garcia  de  Ouellar  intervening. 
From  an  adverae  judgment,  defendant  ap- 
peals. Affirmed. 

John  A.  Pope  and  Kaymond  ft  Pope,  all  of 
Laredo,  for  appellant. 

fTbreadagfU  ft  Threadglll,  of  lAredo,  for 
appellees. 

SMITH,  J.  This  case  involvea  title  and 
poaaeasioa  of  2%  acres  of  land  In  /apata 
county,  together  with  some  rock  buildings^ 
located  thereon,  of  the  value  of  9500.  It 
ax^ears  flrom  the  pleadings  that  title  to  the 
lanH  embradng  this  tract  was  obtained  by 
appellees'  ancestors  through  a  grant  tr<m 
the  Kins  o*  Spain  more  than  a  century  ago, 
and  that  at  the  time  of  the  grant  the  family 
oanBtanicted  the  buildings  and  have  contln- 
uonsly  made  th^  home  therein  from  gen- 
eration to  generation  up  to  this  time.  The 
primary  purpose  ot  this  suit  was  to  restrain 
the  execution  of  a  writ  of  .possesslmi  ousting 
appellees  from  the  premises. 

In  December,  1918,  Nestor  Gutierrez 
brought  aa  action  in  the  district  court  of 
Jfiwata  Qouaty,  in  trespass  to  try  tttlsk 


against  Lnclo  Cuellar  and  Jnan  Ouellar 
Ocfaoa,  two  of  the  appellees  here,  to  recover 
the  title  to  the  land  Involved.  Juana  Garcia 
de  Ouellar,  the  remaining  ai^Uee,  althou^ 
the  wife  of  Ludo,  was  not  In^tleaded  in  that 
suit/ 

In  March,  1920,  Antonia  Vda.  de  Gutierrez, 
wife  of  Nestor  Gutierrez,  the  original  plain- 
tur,  who  had  died  since  the  filing  of  the  suit, 
was  substituted  as  plaintiff,  and  on  the  same 
day  judgment  by  default  was  rendered  in 
her  favor  against  CueUar  and  Octaoa  for  title 
and  possession  of  the  land.  In  this  judg- 
ment it  was  recited  that  proper  service  bad 
been  had  Upon  the  defendants. 

On  July  20,  1920,  the  defendants  in  said 
cause  No.  118  brought  this  action  against 
Mrs.  Gutierrez  and  the  sheriff  of  Zapata 
county  to  enjoin  the  threatened  execntloo  of 
a  writ  of  possession  issued  out  of  that  cause, 
and  to  set  aside  the  judgment  ther^  ren- 
dered. Juan  Garcia  de  Ouellar,  wife  of 
Ludo  Ouellar,  Intervened,  adopting  as  her 
own  the  all^ations  in  the  plaintlfls'  petition, 
and  claiming  the  premises  involved  as  the 
homestead  of  her  husband  and  herself.  In 
answer  to  these  pleadings  the  defendant  be- 
low was  content  to  rest  her  case  on  genml 
and  special  demurrers,  and  without  general 
or  other  denial  of  the  facts  alleged  in  the 
pleadings  of  plaintiffs  and  Intervwers.  Tbe 
trial  court  overruled  all  these  demurrer  and 
rendered  judgment  for  the  plaintiffs,  setting 
aside  the  Judgment  rendered  In  cause  Nu. 
118.  and  perpetuating  the  injunction.  So. 
If  their  pleadbigs  stated  any  cause  of  actloo. 
the  plaintiffs  and  interveners  were  eotltlod 
to  recover,  as  ttiey  did.  These  pleading!>. 
with  the  exhibits  attached  to  them,  corer 
aoout  40  pages  in  the  transcript,  r^dering  it 
Impossibly  of  course,  to  here  set  out  in  de- 
tail the  facts  pl^ed.  The  appeal  presoiis 
two  main  questions;  First,  whethw  or  net 
the  judgmoit  in  cause  No.  118  was  v(^  or 
voidable;  and,  second,  whether  or  not  a  mer- 
itorious defense  to  the  original  snit  was 
shown.  These  questions  will  be  discussed  in 
the  order  mentioned. 

Anwlleee,  as  plaintlfls  below,  sooght  to  set 
aside  the  judgment  rendered  against  them  in 
cause  No.  118  on  the  grounds:  (a>  That 
service  of  citation  upon  them  as  defendants 
in  that  cause  was  void;  (b)  that  the  cita- 
tion purported  to  have  been  served  upon 
said  defendants  was  fatally  defective.  In  that 
it  did  not  state  in  the  body  thereof  the  num- 
Der  of  the  cause  or  the  date  of  the  filing  oi 
plalatlff's  petition  In  that  cause,  or  the  date 
upon  which  the  defendants  Were  required  to 
appear  and  answer  thereto,  or  the  date  on 
wbldi  the  citation  was  Issued;  ((^  tbat  de- 
fendants were  illiterate  and  unlearned  men, 
ignorant  of  the  laws,  and  Inexperienced  in 
court  procedure,  and  therefore  did  not  koov 
they  were  required  by  law  to  file  any  as- 
Bwers  in  the  cause  in  order  to  present  tbeli 
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defenses,  but  nevertbeless, '  as  a  zoatter  of 
fact,  t&ey  attended  in  person  tbe  term  of 
court  to  wbidi  the  cause  was  returnable  and 
remained  present  in  said  court  tbrougbout 
tbat  and  tbe  two  succeeding  terma,  in  "readi- 
ness to  presmt  tbeir  defenses"  in  event  the 
case  was  called;  tbat  neither  tbe  original 
or  substituted  i>lalDtifr,  in  person,  nor  their 
attorney  or  any  one  representing  ttiem,  at- 
toided  either  of  said  terms,  nor  did  tbey 
Tisit  tbe  courthouse,  or  even  the  county  seat 
at  any  time  during  either  of  said  terms  of 
court;  that  at  the  tUrd  torm  of  court  fol- 
lowing the  filing  at  tbe  suit,  In  the  presence, 
but  without  tbe  knowledge,  of  deifeudants, 
and  In  tbe  absence  of  tbe  plaintiff  or  any  of 
her  r^resentatiTes,  the  trial  court  of  his 
own  motion  substituted  the  name  of  tbe  or- 
iginal irfaintiff,  then  deceased,  with  the  name 
01  the  latter*s  widow,  and,  without  hearing 
any  evidence,  rendoed  judgment  for  tbe 
sttbstitnted  plaintiff  against  tbe  defendants; 
that  defendants  did  not  learn  of  the  renul- 
tlon  of  Oiis  judgment  until  some  four  months 
later,  and  long  after  the  court  bad  adjoamed 
for  the  term,  and  could  not  then  with  due 
dfUgence  prepare  to  take  tbe  case  up  on  writ 
of  error  within  tbe  time  allowed  by  law  for 
tbat  purpose. 

[1.  2]  It  is  wen  settled  that  the  proTisl<ms 
of  article  1852,  B.  S.,  prescribing  tlie  essen- 
tials of  a  citation,  are  mandatory  and  must 
be  strictly  construed,  and  tbat,  unless  the 
citation  be  In  substantial  compliance  with 
these  statutory  reguiremoits,  it  will  not  sup- 
PMTt  a  Judgment  by  default.  Pruitt  v.  State, 
92  T^.  434,  49  S.  W.  366.  Articles  1802  and 
2180,  which  must  be  construed  tt^ether,  pro- 
ride  (article  1852)  tbat  the  citation  sbaU 
state  the  time  of  holding  the  term  of  court 
to  which  it  Is  returnable,  the  date  of  the 
filing  of  plaintiff's  petition,  and  tbe  file  num- 
ber of  the  suit,  and  (article  2180)  that  the 
date  of  issuance  of  tbe  citation  "shall  be 
noted  on  the  same." 

■  The  citations  purported  to  have  been  serv- 
ed opon  tbe  disfendants  In  cause  No.  118 
directed  the  ^erlff  to  command  defendants 
to  appear  at  the  next  regular  term  of  the 
district  court  of  Zapata  county  "on  the 
fonrtb  Monday  after  the  first  Monday  In 

r'ebruary,  1919,  tbe  same  being  the   

day  of  19—."  This  was  a  saffident 

compliance  with  the  requirement  tbat  tbe  ci- 
tation shall  ef&te  tbe  time  of  holding  court 
Ky.  Co.  V.  Wheat,  68  Tex,  133,  3  S.  W.  455; 
Cave  T.  Houston,  65  Tex.  619. 

[S]  Tbe  file  number  of  tbe  suit  was  omit- 
ted from  the  body  of  the  citation,  but  was 
correctly  shown  In  an  indorsement  over  the 
clerk's  signature  on  tbe  back  thereof.  This 
was  not  a  compliance  with  the  statutory  re- 
quirement that  the  citation  "shdll  state 
•  •  *  the  file  number  of  the  suit."  In 
order  to  meet  that  requirement  the  file  num- 
ber of  the  suit  must  appear  In  the  body  of 
the  dtatton,  and  its  Indorsement  on  the  bade 


V.  CUBLI/AJt 

RW-) 

tawreof  will  not  suffice;  X>iifce  v.  Sillier,  61 
Tex.  ClT.  App.  28T,  111  &  W.  787;  Orensbaw 
r.  Hempel,  eO  Ttat.  Olr.  App.  386.  180  S.  W. 

781. 

[4]  The  same  strict  construction  of  the 
statute  requires  a  holding  tbat  the  omission 
from  the  citation  of  the  date  of  filing  of 
plaintiff's  petition  renders  the  citation  insuf- 
ficient to  support  a  judgment  by  default. 
Leavitt  V.  Brazetton,  38  Tex,  dr.  App.  8, 
66  S.  W.  40ft;  Dimn  t.  Hngtasa,  86  S.  W. 
1064. 

[I]  The  date  of  tfte  issnanc*  of  tiie  sta- 
tion was  Indoned  cn  the  bai^  of  tbat  In- 
atzvmmt,  orer  the  dgnatnre  of  the  dark^ 
as  well  as  in  tbe  body  thereof,  and  was  in 
compliance  with  the  statute,  and  is  not  sob- 
Ject  to  the  objections  appelant  has  raised 
bare. 

7]  A  much  more  difflcolt  question  Is 
presented,  howerer,  with  reference  to  the 
failure  of  service  at  citation  upon  the  dafeod- 
ants  In  cause  Na  11&  As  to  one  of  the  de- 
fesidants,  no  serrice  was  atteoipted,  while  as 
to  the  other  the  only  service  attempted  was 
the  plaintiff  ftimself,  who  simply  gave 
that  defendant  a  copy  of  the  dtatloo.  As  to 
each  defendant,  this  serrice  was  clearly  void. 
The  qnestloa,  then,  is  wbettier  or  not  defend- 
ants by  their  conduct  waived  serrice  and 
made  tbelr  ai^>earance.  The  d^endants  al- 
lege faete  shovring  their  prompt  and  persist- 
ent attendance  upon  the  first  tliree  terms  of 
court  following  the  filing  of  the  suit  They 
filed  no  answer,  executed  no  acceptance  j)r 
written  waiver,  and  made  no  sort  of  formal 
appearance  In  the  case.  They  simply  atp 
tended  the  sessloos  of  the  court,  with  actual 
Imowledge  of  the  filing  of  the  suit  against 
them,  and  aUege  a  "readiness"  on  these  oc- 
easiona  "to  make  tiielr  defenses."  As  a  prac- 
tical-matter, it  may  be  said  that  all  tbe  pur- 
poses of  issuance  and  service  of  citation 
were  acctuupUsbed  as  to  both  dgfendanta.  ^ 
They  knew  the  suit  had  been  filed,  Imew  in ' 
what  court  it  was  pendli^,  and  knew  when 
and  where  that  court  would  oonvrae,  and 
must  have  known  tbe  nature  and  purpose  ot 
the  suit  since  they  were  on  band  at  each  of 
the  first  three  terms  of  court,  actually  pres- 
ent in  tbe  courtroom,  from  the  time  It  con- 
vened to  the  time  It  adjourned  for  the  term, 
and  w«-e  "ready  with  their  defenses."  Bnt 
it  is  prorlded  by  statute  (article  1885)  that— 

"No  jadgmeat  abaU,  in  any  case,  be  rendared 
agaloRt  any  defendant  unlees  npon  service,  or 
acceptance,  or  waiver  of  process,  or  upon  as 
appearance  by  the  defendant,  as  prescribed  in 
tills  chapter,  except  where  otherwise  express- 
ly provided  by  law." 

There  was  no  serrice  as  has  been  seen ;  no 
answer  was  filed;  there  was  no  acceptance 
or  wairer  of  serrice,  which  must  be  in  writ- 
ing, as  provided  In  article  1880,  nor  was 
there  any  appearance  by  defendants  In  ac- 
cordance with  article  1881,  which  provides 
that- 
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"The  defeadaat  maj,  In  penon,  or  ^  at- 
torney, or  bj  bis  duly  authorised  agent,  enter 
an  appearance  In  open  eonrt,  and  each  appear- 
ance shall  be  noted  by  the  Judge  upon  his  dock- 
et and  entered  la  the  minutes,  and  shall  have 
the  same  force  and  effect  as  it  citation  had 
heen  doly  ianied  and  served  as  provided  by 
law." 

On  the  caatnxy.  It  was  x«clted  In  the 
judgnftat  In  tlwt  case  tbat  tlw  defendants, 
naming  them,  "came  not,  either  In  person  or 
by  attorney,  bat  wholly  made  default"  These 
proTislons  have  been  In  our  statutes  since 
1846.  Tb^  very  clearly  prescribe  definite 
metbods  of  bringing  a  defendant  Into  court 
for  tbe  porpose  of  precluding  bim.  He  most 
bo  served.  In  the  prescribed  way  or  file  bis 
answer,  or  must  in  prescribed  ways  waive  or 
accept  service,  or  else  enter  bis  appearance 
In  the  prescribed  way.  No  otbw  means  of 
balling  bin  Into  court  la  jwovlded  by  statute, 
and  the  courts  have  not  provided,  and  bare 
no  poWOT  to  provide,  any  other  means. 
Tbese  provisions  are,  and  have  always  been, 
strictly  construed,  and  ought  to  be.  They 
must  be  strictly  complied  with  In  order  to 
subject  a  defendant  to  tbe  Jurisdiction  of 
the  courts,  and  bind  bim  by  Judgments  there- 
in, and,  in  deference  to  this  wise  rule,  we 
hold  that,  under  the  facts  disdosed  In  the 
pleadings,  the  district  court  at  Zapata  oounty 
had  no  such  Jurisdiction  over  the  persons  of 
tbe  d^endants  In  cause  No.  118  as  to  war- 
rant any  Jndgmcnt  against  tbem.  By.  Oo.  v. 
KawUns,  80  Tex.  681, 10  S.  W.  4S&.  Although 
the  purposes  of  the  statutes  may  bare  been 
accomplished  as  a  practical  mattw,  and 
tbe  application  thereof  apparaitly  technical 
bwe,  still  the  lai^uage  of  tbe  law  Is  un- 
mistakable; and  leaves  no  rotmi  for  construo- 
tlon.  To  hold  that  tbe  conduct  of  appellees 
was  sufficient  to  subject  th^  to  the  Juris- 
diction of  tbe  court,  and  to  predude  them  by 
^  tbe  Judgment  of  that  court,  would  be  to  dis- 
*  pense  by  Judtefal  construction  witb  tb6  plain 
provisions  of  tbe  statute,  and  to  repeal  the 
articles  dted.  Qiveaa  the  authority,  we 
would  not  be  diqKMKd  to  so  bold,  because 
■udh  holding  would  ogea  up  avenues  of  fraud 
wbidi  should  remain  forever  closed,  as  they 
are  now. 

[t,  I]  The  defects  In  tlie  process  did  not 
render  the  Judgment  void;  It  was  voidable 
only.  If  tbe  defendants  In  tbe  Judgment  had 
learned  of  its  rendition  in  time  to  have  flled 
a  motion  for  new  trial  in  due  course,  It  was 
tbelr  duty  to  do  bo;  failing  in  whlcb  they 
would  thus  have  waived  the  defects,  and  lost 
their  right  to  complain  because  of  them. 
iSut,  It  Is  allied,  the  defradants  had  no 
notice  of  the  Judgm«it  until  after  the  court 
adjourned  for  tbe  term;  they  were  thus  cut 
oft  from  a  new  trial  and  their  rlgbt  to  com- 
plain survived. 

When  tbe  defendants  learned  of  the  vold- 
aHa  Judgmoit  against  tbem,  it  was,,  too  late 
to  pwfect  appeal,  but  the  right  to  a  writ  of 


error  was  still  availaUe  to  tbem,  and  was 
so  for  some  six  or  eight  weeks.  They  seek 
to  excuse  themselves  from  pursuing  that 
ronedy  by  setting  out  facts  designed  to  show 
they  bad  no  opportunity  to  procure  oransel 
and  pr^ure  and  file  awUcatlai  foe  writ 
of  error  within  Ute  time  allowed  tbem  by  law, 
but  these  facts  are  Insunlcimt  for  tbxt  pat- 
pose,  and  are  conclusively  shown  to  be  ae 
by  the  filing  of  this  suit,  setting  up  the  very 
defects  In  the  process  complained  ot,  prior  to 
tbe  expiration  of  the  period  within  which 
they  could  have  flled  tbelr  application  tor 
writ  of  error.  The  vices  In  tbe  process  upon 
whidi  the  objectionable  Judgment  was  ob- 
tained are  made  to  appear  In  the  face  of 
the  record,  requiring  no  evidence  aliunde  to 
disclose  them,  and,  this  being  true,  tbe  ques- 
tions raised  could  have  been  fully  determined 
upon  writ  of  error,  and  appellees,  as  de- 
fendants In  the  ofCendlng  Judgment,  wouiu 
have  been  restricted  to  that  remedy  bad 
their  grounds  of  complaint  been  limited  to 
the  objections  to  the  process^  the  defects  In 
which  were  v»parent  from  tbe  face  of  the 
record. 

But  the  principal  t^Jectlaa  to  the  Judg- 
ment was  the  failure  of  service  of  process 
upon  the  defendants  in  the  original  suit,  and 
this  vice  in  the  Judgment  was  not  only  not 
apiiarent  from  the  face  of  tbe  record,  but 
was  directly  negatived  thereby ;  the  Jud^ent 
sought  to  be  set  aside  recites  that  legal  pro- 
cess was  served  upon  the  defendants  In  the 
manner  and  within  the  time  prescribed  by 
law,  whereas  ttiose  defendanta  are  asserting 
that  the  process  was  defective,  was  luipropra- 
ly  Issued,  and  never  served  at  all.  Had  the 
defendants  appealed  directly  or  by  writ  of 
error,  they  could  have  shown  none  of  the 
facts  upon  whicii  they  chiefly  rely,  but 
would  have  been  absolutely  precluded  by  tbe 
very  record  they  presented  on  such  appeaL 
Their  only  recourse,  then,  was  by  direct 
suit  to  set  aside  the  Judgment  complained 
of.  Witt  V.  Kaufman,  25  Tex.  Supp.  S8S; 
Klstun  V.  Scanlan,  202  S.  W.  762,  and  au- 
thorities there  dted. 

£10]  To  show  merltorlotis  defenses  to  the 
original  suit,  appellees,  who  were  defmd- 
ants  in  that  suit,  set  up  title  by  Umitatlon, 
and  by  purchase  from  a  third  person,  and 
tb^  allegatloaa  were  sufficient  as  against 
general  draiurrer.  Appdlant  contends  that 
the  nature  of  tbe  titles  claimed  by  appellees 
were  Inconsistent  with  and  repugnant  to 
each  other,  but,  If  that  be  true.  It  Is  imma- 
terial, since  it  Is  well  settled  tbat  a  claim- 
ant may  set  up  in  one  suit  every  character 
of  title  available  to  him. 

[11]  Appellees  Ludo  CueUar  and  Juan 
Cuellar  Ochoa  also  alleged  that  In  1914  they 
executed  a  wntract  with  appellant's  husband 
whereby  they  leased  from  the  latter  tbe 
land  involved,  for  a  period  of  one  year,  with 
the  privilege  of  purchasing  the  same  at  tbe 
qnd  of  that  yeas.  If  the  parties  oonld  agree 
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mMD  a  vrke.  Tluy  «1m  alless  tiwt  ttmy 
w«re  iaduoad-'to  mcato  ttds  htttnunent  "bj 
fidtfht  ud  fniiid,'*  bgr  wUCb  ttur  anwnDtly 
mean  dareas,  uid  seek  to  deatroy  tte  effect 
aC  that  <p(tf'H"*y"t  on  tbat  aooowit  Tbejr 
attacked  a  otw  of  tbla  laasa  to  tbxta  vieaA- 
l&K  pleaded  tta  terma,  offered  to  perform, 
and  aeek  to  require  appelant  to  QwdflcaUy 
petftwui.  Of  connBe  In  doing  tbls  tbsy  walTe 
HhsSt  compladnt  ot  duress,  afllnn  the  oontraci; 
and  axe  bound  by  It  for  whaterer  It  may  be 
worth  to  appelant 

£12]  The  language  of  this  lease  contract 
is  quite  unnaual,  but  It  Is  In  effect  a  recogni- 
tion of  appellant  as  a  landlord  to  wbom  ap- 
pellees became  The  instrummt  was 
not  executed  by  Jnana  tiarcla  de  Cuellar, 
wife  of  LndOb  boUt  of  wbom  assert  the  prem- 
ises to  be  tbelr  homestead  at  the  time  the 
contract  was  executed.  If  tbla  be  true,  the 
leaae  was  void  for  the  purpose  ot  divesting 
this  man  and  his  wife  of  any  Interest  In  the 
premisea.  BaUe  t.  UaUe,  93  S.  W.  435; 
Hameeey  t.  Savings  Co^  22  Tex.  Civ.  Ai^. 
S91*  05  S.  124. 

[IS]  It  was  also  alleged  that  at  the  time 
this  instrument  was  executed  api>^ees'  title 
by  Umltatlou  had  already  fuUy  accrued.  If 
this  be  true,  the  execution  of  this  lease  con- 
tract would  not  have  the  effect  ot  d^troyiog 
or  Impairing  the  title  of  appellees  thus  pre- 
viously acquired.  Bruce  v.  Washington,  80 
xex.  sea,  15  S.  W.  1104;  Halle  v.  Halle, 
SQpra;  WlUlama  v.  Band,  9  Tex.  Civ.  App. 
631,  30  S.  W.  SU;  Williams  t.  Galveston,  58 
S.  W.  S51;  Hennessy  v.  Savings  Co.,  supra. 

[14]  Appellant  complains  of  the  action  of 
the  trial  court  in  permitting  Jnana  Garcia  de 
Cuellar  to  Intervene  in  the  suit  and  join  the 
defendants  In  cause  Mo.  118  in  their  prayer 
tor  injunction  and  to  aet  aside  the  judgment 
rendered  in  that  cause.  As  haa  been  shown 
Ur&  Cuellar  is  the  wife  of  Lado  Cuellar,  one 
of  said  defendants,  and  was  such  at  the 
Institution  of  cause  Na  118.  She  allege^ 
that  the  premises  in  question  constituted  the 
homestead  of  ber  husband  and  herself. 
Clearly,  then,  these  facts  made  it  pro[>er  to 
intervene  and  establish  ber  rights,  which 
were  Jeopardized  by  the  threatened  writ  of 
possession,  and  which  were  clouded  by  the 
Judgment  complained  of. 

The  conclusions  we  have  stated  require  us 
to  overrule  all  assignments  of  error*  and  the 
judgment  must  be  affirmed. 

Affirmed. 


ALLEN  et  al.  v.  MA88EY  at  a).  (No.  8S78.)* 

(Conrt  of  GlvU  Appeals  of  Texas.  Dallas. 
Oct  22,  1921.   Behearing  Denied  Jan. 
T,  1922.) 

I.  WfliB  «3»803(3)-4*roaf  of  proper  •xsenliss 
sf  wUI  haid  artelaat 

Where  one  of  tiie  witneaaes  to  a  win  was 

dead  when  it  was  presented  for  probate,  bnt 


his  lignatare  was  SdantlBed  bor  otlMi%  and  all 
memory  of  tb«  traasaetkm  had  departed  from 
the  ndnd  <tf  th*  other  witnssa,  bat  he  identified 
his  signatore,  and  the  attorney  who  drew  the 
will  was  unable  to  state  whether  It  was  rigned 
by  the  witnesses  in  the  presence  of  the  testa- 
tor, bat  testified  positively  that  testator 
brought  the  living  witiiess  Into  his  office  on  the 
occasion  of  his  witnessing  the  will,  the  eieca- 
tion  Aereof  was  snffleiently  proved,  though 
the  reqatraments  <rf  Bev.  St  Ull,  srts.  8287 
and  8271,  were  not  met;  proof  of  flicta  and  dr- 
comatanees  from  which  the  Jnry  may  reasona- 
bly condode  tbat  Uie  will  was  witnessed  as  re> 
qnired  being  soffldent  when  exact  eomplianep 
with  the  atatate  is  impossible. 

2.  wwe  «ac»297( I)— Testator's  statMsssts  la- 
admlaslMo  la  wHI  ooatast  hasai  solely  sa 

laok  of  proper  oxeoMieB. 
Where  the  ebJectlMi  to  probating  a  wUI  waa 
baaed  exdasivdy  on  the  content^n  that  it  had 
not  been  pr(«>erly  executed,  the  court  properly 
exchided  testimony  as  to  conversations  with 
testator  before  and  after  its  execution. 

On  Motion  for  Behearing. 

a.  Appeal  «id  error  «=?n7d(5)— Jodgswat 
rendsred  aa  revenal  where  oonoeded  by  both 
parties  that  proof  was  exhausted. 
Where  it  was  asserted  by  appellant  and 
conceded  by  appellees  on  motions  for  rehearing 
that  the  proof  as  to  whether  a  will  was  prop- 
erly executed  was  exhausted,  and  that  no  dU- 
terent  proof*  could  be  devdoped  In  another 
trial,  appellees*  motion  for  rebearhig  will  be 
overraled,  and  judgment  below  reversed  and 
rendered  for  appdlant,  tbon^h)  anwUees  hav- 
ing Intxodnced  no  evldenoe  on  the  trial  bdow, 
but  relied  on  the  insufficiency  of  appellant'a 
proof  and  obtained  a  peremptory  instmctioa,- 
the  record  did  not  indicate  that  tiie  proof  had 
been  exhausted. 

Appeal  from  District  Court,  Van  Zandt 
Oonnty;  Jorl  B.  Bond,  Judge. 

A[^Iication  by  John  Allen  and  others  for 
the  probate  of  the  will  of  W,  J.  Allen,  cm- 
tested  by  B.  B.  Massey  and  ot^rs.  Judg- 
ment for  contestants,  and  proiKments  appeal. 
Beversed  and  rendered. 

For  opinion  on  former  appeal,  see  222  S. 
W.  682. 

Wynne,  Wynne  A  Gtlmore,  of  Wills  Point, 
Stanford  A  Sanders,  of  Canton,  and  Crane  ft 
Crane,  of  Dallas,  for  appellants. 

Muse  &  Muse,  ot  Dallas,  and  Slmpsnt,  Las- 
dter  St  Gentry,  of  Tyler,  for  appdlees. 

HAMU/TON,  J.  W.  J.  AUen  died  in  Van 
Zandt  county  on  tbe  24th  day  of  June,  1917, 
and  thereafter  aiq;>ellants  made  application 
to  the  county  court  of  that  county  for  the 
probate  of  an  instrument  as  bis  last  will  and 
testament  The  application  for  the  probate 
of  this  instrument  was  contested  by  the  ap- 
pellees ta  this  case.  It  was  admitted  to  pro- 
bate as  W.  J.  Allen's  valid  will,  and  from 
the  county  court  decree  probating  it  the  ap> 


^»FOr  oUi«r  oaiei  sm  MmetoMo  and  KKT-HUHBBR  in  all  Ker-KwBbtr«4  DIgMU  sad  ladexM 
•Writ  et  error  Kranted  March  15,  IMS, 
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pellew  mppMei  to  tbe  district  court  ai  Ytin 
Zandt  county.  There  tbe  esse  was  tried  be- 
fore the  court  and  a  jury,  and  tbe  trial  re- 
sulted In  ft  verdict  for  tbe  appellantB  In  tbts 
appeal.  An  anneal  from  the  judgment  based 
upon  tbat  verdict  was  proficcuted  to  this 
court,  and  the  case  was  here  reversed  and 
remanded.  See  Massey  et  al'.  v.  Allen  et  al., 
222  B.  W.  88SL  Tbe  ease  was  tried  again  In 
the  District  0(»irfe  of  Van  Zandt  county,  and 
re8iiltq&  U  a  peremptcvy  Instruction  to  a 
jury  to  ted  for  tbe  appellees  tai  tbts  case, 
who  are  tte  ccmttatants.  From  the  Judg- 
ment entered  upon  the  verdict  ct  the  Jury 
returned  In  compliance  with  such  directed 
TCrdlet,  the  appellants,  who  wm  tbe  propo- 
nents of  th6  irfll,  have  now  brought  tbe  case 
to  this  court  on  appeal. 

Tbe  case  Is  presented  to  us  uptm  propor- 
tions in  support  of  two  asslgnmentft  of  error. 
These  assignments  of  error  are  substantially 
to  the  effect  that  tbe  trial  court  erred  In  re- 
fusing to  pomlt  the  will  to  be  Introduced  in 
erldence.  and  in  directing  the  Jury  to  return 
a  verdict  for  tbe  appeHees. 

Tbe  vtilj  ground  of  contest  Interposed  by 
tbe  appelleea  was  that  the  Instrument  offered 
for  probate  was  not  executed  In  the  manner 
required  1^  law  to  constltnte  a  valid  will 
which  could  be  admitted  to  probate,  tot  the 
reason  ttiat  it  was  not  signed  by  Oie  sub- 
eeribing  witnesses  in  the  presence  of  the  tes- 
tator, as  required  by  law,  so  as  to  entitle  ap- 
peQante  to  have  It  probated.  No  evidence 
was  introduced  hf  appdleea  iqHn  Qie  trial, 
and  at  the  conclusloa  of  tlie  evidence  offered 
In  behalf  of  appellants  fbe  Jury  was  peremp- 
torily tnstmcted  to  return  a  verdict  for  ap- 
pellees, as  above  stated. 

The  evidence  condnslv6)y  estabUsbes  tbe 
following  facts:  That  W.  J.  Allen  was  & 
man  about  70  or  7S  years  of  age  at  the  time 
the  Instrument  was  executed;  that  be  could 
neither  read  nor  write;  tbat  he  went  to  tbe 
office  of  T.  3.  McKain  in  Wills  Point,  Tex., 
for  tbe  purpose  of  having  McKain  write  bis 
Witt;  that  be  dictated  tbe  will  to  McKaIn; 
tbat  McKain  wrote  it  at  the  dictation  of 
Allen ;  tbat  when  It  was  written  Out  Mc- 
i^aln  read  It  over  to  Allen,  and  then  at  Al- 
len's request  Signed  tbe  latter's  name  to  it, 
and  Allen  made  bis  mark;  that  he  told  Allen 
tt  was  necessary  to  have  two  witnesses  Mgn 
the  will;  tbat  Allen  went  out  to  get  the  wit- 
nesses; tbat  N.  A.  Matthews  and  B.  V.  Wil- 
liams signed  the  will  as  witnesses;  that  Mc- 
Kain placed  It  in  an  envelope,  sealed  It,  and 
delivered  it  to  Allen;  that  socm  after  Aden's 
death,  about  10  years  later,  the  Instrument 
was  found  In  the  sealed  envelope  with  other 
papers  lielon^ng  to  Allen  and  In  bla  posses- 
sion at  tbe  time  of  bis  death.  N.  A.  Mat- 
thews was  dead  at  the  time  application  to 
probate  the  will  was  made.  The  genuineness 
of  bis  dgnature  was  proved  by  numerous 
witnesses.  Several  witnesses  testified  tbat 
the  wUl  was  In  McKain'a  handwriting.  B. 


P.  Winiaraa  lOentUled  hia  own  signature  as 
a  Bidwcriblttg  witness  to  the  will.  The  sig- 
natnre  was  also  IdentiOed  by  aevenl  other 
witnesses,  but  he  bad  no  distinct  reooUec- 
Hon  of  the  act  of  attesting  the  will  as  a  wit- 
ness. He  eoold  marsbal  but  a  vague  msiilnl 
Impresdon  as  to  what  occurred  In  connection 
with  bla  act  of  wUnesstng  the  wUL  It  seuns 
be  could  not  be  positive  as  to  where  be  signed 
tbe  will,  wrr  as  to  whetber  Allen  waa  pres- 
ent when  be  dgned  it  He  waa  under  the  im- 
pression tbat  he  rigned  the  will  in  IbSaln's 
office  at  Allen's  request.  Being  without  any 
d^nile  memory  as  to  the  act  (tf  dgnlng  the 
will,  he  could  neither  affirm  nor  deny  Qiat 
Allen  wfts  present  when  he  signed  it,  nor 
tbat  any  other  person  was  present  As  to 
this  feature  bis  memory  had  completely 
lapsed.  McEabi  testified  that,  as  be  recol- 
lected tbe  transaction.  Alien  went  oat  and 
brougbt  Mr.  Williams  Into  bla  office  at  tbe 
time  the  latter  witnessed  the  iriU.  Beyond 
this  be  could  say  nothing  as  to  whether  or 
not  Allen  was  actually  presoit  when  Wil- 
liams witnessed  the  wlU.  ne  remembered 
even  less  aa  to  whether  or  not  Blattbews  vfzs 
brought  to  bis  office  by  Allen  to  sign  the  will. 
As  to  that,  he  stated  that  be  tioold  not  be 
positive,  and  could  not  say  whether  ADen 
was  presait  or  not  when  Matthews  witnessed 
tbe  wilL  He  testified  positi-rely  that  be  did 
remember  that  AMea  brought  WlUlama  into 
his  aOce  on  the  occaEdon  of  WlUtaroa  wltneas- 
ing  the  win. 

[1]  The  proof  being  to  tbe  extent  and  of 
the  character  reflected  In  tbe  forcing  state- 
moit,  i^ap^nt  propounds  the  prtvoaltioii 
that  the  law  under  saCh  circumstances  will 
supidy  whatever  defect  or  lack  of  posltlve- 
ness  may  be  reflected  by  It,  by  presuming 
that  the  requisites  ct  the  statute  with  refer- 
CTce  to  tbe  aecutlon  of  the  will  were  com- 
plied with.  In  opposition  to  this  conteutlw. 
appellees  Insist  that  the  statutory  require- 
ment as  to  how  a  will  aball  be  proved  aa  pro- 
vided by  article  8267,  Bevlsed  Civil  Statutes, 
and  as  ta  what  facts  mnst  be  proved  as  pro- 
vided by  article  3271,  have  not  been  met  In 
the  proof  as  It  stands,  and  that,  because  Wil- 
liams Is  unable  to  testify  positively  that  Al- 
len was  present  when  he  witnessed  the  will, 
the  law  Is  not  satisfied — no  other  witness 
having  unqnallfledly  steted  that  Matthews 
and  Williams  signed  the  will  as  witnesses  In 
the  presence  of  Allen. 

We  think  that,  both  by  the  test  of  reason 
and  the  rule  of  authority,  the  position  as- 
sumed by  appellants  is  the  sounder  me.  As 
the  case  presents  Itself  here,  there  is  no 
contention  to  the  effect  that  every  statutory 
requirement  with  reference  to  the  facts 
which  mnst  be  proved  In  order  to  admit  a 
will  to  probate  bad  been  esteUlfldied,  except 
that  the  proof  was  Insufficient  to  esWdlsh 
that  the  will  had  been  executed  with  the  for- 
malities and  under  the  circumstances  necee- 
aary  to  make  It  a  valid  will,  tax  the  reaeon 
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that  Dritber  McKaln  nor  WtlUams  nor  any 
otber  witness  coUId  either  declare  or  deny 
that  Alien  wu  present  at  Qx  time  the  wit- 
nesses signed — all  ImpreaalOBs  with  refer- 
ence to  this  detail,  If  any  ever  existed,  baT- 
iDg  departed  from  ttie  mind  of  McKaln  as  to 
Matthews,  and  nothing  being  retained  In 
Williams'  memory  as  to  this  feature  of  the 
transaction,  although  McEaln's  memory  did 
suggest  to  him  that  Williams  came  Into  bis 
ot&ce  with  Allen  at  the  time  the  former'wLt- 
nessed  the  will. 

It  both  the  witnesses  had  been  dead,  then 
the  statute  provides  that  the  lawful  execu- 
tion of  the  will  may  have  been  established 
by  merely  pmrlng  the  handwriting  of  the 
subscribing  witnesses  by  two  witnesses. 
This  is  not  because  the  Legislature  arbitra- 
rily designed  the  statute  to  require  less 
iHYwf  when  the  witnesses  are  dead  than 
wh«i  they  are  living,  but  because  the  leg- 
islature recognized  the  impracticability  of 
requiring  more  proof  under  such  circum- 
stances.  Had  both  the  witnesses  l>eeu  re- 
moved from  contact  wltb  human  relations 
by  physical  death,  then  appellees  coiUd  not 
be  beard  to  cimteud  that  all  lawful  requtre- 
meats  as  to  the  execution  of  the  will  had  not 
bwa  met  when  proof  by  two  or  more  wit- 
nesses of  the  handwriting  of  the  two  attest- 
ing witnesses  had  been  established;  nor  do 
we  think  there  could  be  any  valid  objectlcm 
interposed  against  the  sufficiency  of  the  proof 
of  the  execution  of  the  will  as  required  by  law 
if  this  were  a  case  In  which  one  of  the  wit- 
nesses were  dead  and  the  other  were  Insane, 
if  proof  of  th^r  respective  signatures  were 
made  by  the  number  of  witnesses  required 
by  the  statute.  In  such  situation  one  of  the 
witnesses  would  be  Inaccessible,  by  reason  of 
the  intervention  of  death,  and  the  other 
would  be  Incapacitated  and  unavailable  be- 
caoae  of  the  fact  of  his  Insanity.  Practically 
the  same  situation  as  would  then  exist  con- 
fronts us  in  this  case.  One  of  the  witnesses 
is  dead,  and  his  evidence  Is  unavailable,  so 
that  only  proof  of  his  signature  is  reqnlr^ 
to  satisfy  the  law  as  to  him  with  reference 
to  the  proper  execuflon  of  the  will.  All  mem- 
ory of  the  transaction  has  departed  from 
the  mind  of  the  other,  and  is  irretrievably 
lost.  Because  of  the  lack  of  memory  no 
proof  <Hie  vray  or  the  ottier  as  to  the  mEumer 
of  the  execntlon  of  the  will  is  available  be- 
yond the  bare  fact  that  the  witnesses  signed 
it  at  AUen's  request.  O^iere  is  no  contention, 
as  above  stated,  that  every  other  requirement 
of  the  law  lias  not  been  met.  It  la  not  denied 
that  Alien  was  more  than  21  years  of  age, 
that  he  was  of  sound  mind,  and  that  the  in- 
strnment  offered  for  probate  expresses  bis 
last  wIU  and  desire.  Suefa  being  the  case, 
we  must  either  presume,  without  any  evi- 
dence to  support  the  pi-esuraptiou  (and  sole- 
ly because  of  the  frailty  of  men's  memories, 
which  have  ceased  to  reflect  any  light  upon 
the  details  of  flw  occnrrwce),  that  Allen 


was  not  preMot  when  tbs  witnenes  signed 
the  will,  <v,  on  tlie  otber  band,  without  any 
direct  and  positive  evidence  we  must  ood< 
dude  from  the  facts  inroved  that  be  was 
present,  and  say  that  under  the  dreumatanc- 
es  they  reasonably  estaUish  that  condusiM). 

We  know  of  no  authority  holding  that 
proof  of  the  due  exeoutlcm  of  a  will  with 
the  fotmaUtlee  and  under  the  drcumstances 
requisred  by  law  must  depend  upon  the  deU- 
nlte  roooUectlon  ct  details  by  witnesses 
whose  memories,  In  the  nature  of  things, 
may  be  tfi^ected  to  grow  dim  with  rafereuce 
to  the  details  ot  ttko  eveot,  because  the  wit- 
nesses have  no  reason  to  keep  the  impress  of 
such  thli^  upon  tbtAr  minds  tiiroughout  the 
years  that  may  elapoe  before  It  beeomea  of 
any  practical  concern  to  anybody  whether 
they  remember  or  forget  On  the  cMtrary, 
we  thlilk  that  all  tlie  authorities  recognize, 
when  such  a  situation  arises,  that  proof  of 
facts  and  circumstances  which  show  with 
reasonaUe  oertatnty  that  the  wiU  was  wit- 
nessed as  required  by  the  statute  suffices  to 
satisfy  the  law.  The  case  of  BwrjUU 
Bertyhill,  108  B.  W.  218.  is  a  caae  particu- 
larly in  point,  and  to  It  wa  refer  as  author- 
ity sustaining  our  view.  Xbe  dedsinu  oC 
the  courts  <tf  otber  itatas  axe  authority  to  be 
followed  by  us  to  tMs  eaae^  because  those 
dedslOBS  are  founded  upon  a  construction 
of  statutory  provisions  very  stmllu  to  thoee 
of  our  own  state,  and  pnrrlsiona  dedgned  to 
effectuate  tbo  same  purposSf  which  Is  to  sup- 
ply proftf  <tf  the  genvtnaess  ot  the  execution 
of  wins.  Sndi  statutes  express  the  sane 
Important  public  pdUiOf  in  die  law  of  the 
various  states  whose  courts  hSTe  passed  ui>> 
on  the  question  here  iuTolved.  We  will  mere- 
ly refer  to  some  of  the  numerous  autlufflties 
Buroorting  our  posItI(m.  They  are  as  toi- 
lows:  Rugg  v.  Eugg,  83  N.  Y.  594;  Trustees 
of  Auburn  Seminary  v.  Calhoun,  25  N.  T. 
42S;  Greenough  v.  Greenough,  11  Pa.  489,  51 
Am.  Dec  867;  In  re  Tyler's  Estate,  121  Cal. 
405,  68  Pac  928;  Kirk  v.  Carr,  64  Pa.  285; 
In  re  Johnson's  Estate.  162  CaL  778.  93  0ac. 
1015;  AUlBon  T.  AUlson,  46  HL  61,  02  Am. 
Dec  237. 

It  must  be  kept  in  mind  that  there  is  no 
statutory  requirement  as  to  the  nature,  of 
the  proof  neoessary  to  establldi  the  face  of 
the  proper  execution  of  a  will!  The  statute 
only  provides  the  extent  of  proof  to  be  made, 
or  rather  the  number  of  witnesses  to  be 
used  In  the  different  contingencies  qiedfled 
in  relatl<m  to  making  proof  of  a  wUL  TOere 
la  no  provision  rigidly  fixing  a  departure 
from  the  ordinary  rules  of  evidence  in  mak- 
ing such  proof.  That  seconoary  proof  of 
any  fact  may  be  made  under  proper  circum- 
stances in  cases  of  tills  nature  as  in  any  othr 
er  is  well  settled.  Upon  issue  being  made 
as  to  proper  execution  of  the  will,  the  vcoot 
of  it  Is  to  be  determined  Just  as  the  proof  of 
any  other  question  of  fAct  to  be  submitted  to 
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a  ]QiT,  and.  If  the  evldMioe  Is  SDCb  tiiat  a 
lory  might  anlTe  at  oiq;Kiidte  or  dlffereat 
amclastons  baaed  upon  it,  IJOaai  the  court, 
under  well-known  requirements,  must  enbmlt 
the  case  to  the  Jury.  This  beliig  so,  the  only 
question  ftnr  determination  Is  whether  or  not 
the  evldoace  la  such  that  the  jnry  mU[ht  rea< 
sonaUy  eoD^ade  from  It;  under  all  the  facts 
and  drcmustances  presented  to  them,  that 
the  will  was  oecuted  In  conformity  with  the 
reqnlrraiaito  of  law.  We  think  the  iwoof  es- 
tabUsbM  prima  fade  that  the  wUl  was  duly 
and  lawfully  executed.  We  do  not  think  it 
could  snatain  the  contrary  eondnalon.  The 
proof,  then,  as  it  stood  when  the  court  di- 
rected a  verdict  comi^etely  satisfled  the 
statutory  requirement  in  this  regard.  We 
are  thereftne  of  otdnlon  that  tiie  court  erred 
In  excluding  tike  will  from  erld^ice,  and  also 
in  instmcttng  a  terdlct  for  appdlees. 

(21  Appdlants  complain  of  the  action  of  the 
court  in  exdudlng  the  testimony  of  Tarlous 
>  witneeses  as  to  conTersatlonB  bad  with  W.  J. 
Allen  previous  to  the  execution  of  bla  will, 
and  also  subsequent  to  the  execution  of  it 
We  think  this  evidence  was  properly  exclud- 
ed. There  was  nothing  in  tiie  pleadings  of 
either  party  upon  which  to  predicate  it,  alnce 
the  objection  to  probating  the  will  was  based 
ezduBlTe^  npon  the  omtaition  that  it  had 
not  been  properly  executed.  PnxMt  of  the 
Btatements  of  the  testator  In  a  suit  contest- 
ing a  will  Is  not  to  be  heard  ocept  wbrae 
tbe  contest  is  baaed  upon  mental  incapacity 
or  undue  Influence,  or  is  partly  based  upon 
<me  or  both  ot  tiiese  issues.  If  the  contest  Is 
baaed  upm  moital  Incapacity,  then  the  state- 
ments of  the  testator  are  received  In  evl- 
desee  because  of  the  fact  that  the  human 
mind  most  commonly  rejects  Its  processes 
throuA  the  medium  of  such  expression,  and 
from  the  nature  and  pharactpr  of  expression 
it  gives  itself  through  such  medium  its  con- 
dition and  capadty  wltii  refprenoe  to  nor- 
mality Is  determined.  When  the  contpst  In- 
volves the  qneRtlon  of  undue  Inflnence,  tben 
ce^ln  statemrats  of  the  testator  are  admit- 
ted not  to  determine  whether  or  not  undue 
Influoice  has  been  prartlced,  but  only  after 
proof  of  conduct  calculated  to  Induce  undue 
luflueoce  has  been  established  do  r<^levant 
statements  of  the  testator  become  admissi- 
ble to  detprnUue  whether  or  not  such  con- 
duct actually  produced  undne  Influenre. 
Bcott  T.  Townsend,  106  Tex.  822,  166  S.  W. 
1138.  The  only  qnestlim  Involved  in  this 
case  being  that  of  the  proper  execution  of 
the  will,  the  statements  of  the  testator  were 
not  admlssiMe,  for  It  Is  well  established  that 
the  execution  of  a  will  cannot  be  proved  by 
the  statements  of  the  testator. 

We  are  requested  to  reverse  the  case  and 
render  judgment  for  appellanta.  The  proof 
as  it  stands,  if  It  should  be  conceded  that  no 
evidence  in  appo^tioa  to  It  la  available,  we 
believe  would  require  that  we  reverse  and 


render  the  Judgment.  However,  since  appA- 
lees  have  oOered  no  proof  below,  we  think  It 
Is  our  duty  to  reverse  and  remand  the  caae» 
which  we  accordingly  do. 

On  Motion  for  Behearlng. 

[S]  We  have  held  In  this  case  that  the- 
facts  establlfOied  upon  the  trial  were  sufll- 
clent  to  make  prima  fade  proof  of  the  valid 
execution  of  the  will,  and  that,  under  the- 
proof  as  constituted  by  the  facts  adduced, 
It  would  be  proper  for  this  court  to  reverse- 
and  render  the  cause  if  It  had  appeared  Oiat 
the  proof  developed  could  not  be  contradict- 
ed  by  appellee. 

Since  appellees  Introduced  no  evidence 
whatever  on  the  trial  below,  but  relied  upon 
the  InsnfBcIency  of  the  case  made  by  the  ap- 
pellant  under  the  proof  tendered  In  his  be- 
half, and  obtained  a  peremptory  Instruction^ 
the  record  as  presented  before  this  court 
does  not  Indicate  that  Oie  proof  -has  been  ex- 
hausted, and  that  upon  another  trial  It  could 
not  be  developed  to  an  effect  whlcJi  might 
support  a  ccmcluslon  different  from  the  onOr 
and  the  only  one,  which  we  have  indicated 
the  proof  in  the  record  sustains. 

Both  appellant  and  appellees  have  filed 
motions  for  rehearing.  Appellant's  motion 
^ks  a  Judgment  reversing  and  rendering 
the  cause  Instead  ot  reversing  and  remand- 
ing It  The  appellees,  upon  the  same  grounds 
originally  presented  to  this  court  to  sustain 
the  decision  of  the  court  below,  again  seek 
an  affirmance  of  the  case.  In  connection 
with  these  motions  it  is  asserted  on  behalf  o[ 
appellant,  and  conceded  on  behalf  of  appel- 
lees, that  the  proof  was  exhausted  In  the 
trial  of  the  cause  out  of  which  this  appeal 
grew,  and  tbat  no  proof  of  a  nature  different 
from  that  contained  In  the  record  now  before 
us  could  be  developed  upon  another  trial. 
This  being  so,  appellees'  motion  for  rehear^ 
Ing  will  be  overruled,  and  appellant's  motion 
for  rehearing  granted,  and  the  Judgment  of 
the  court  below  reversed  and  rendered  ,for 
appellant 

It  Is  accordingly  so  ordered. 

On  Motion  for  Additional  bindings  of  Facts. 

Ai^Uees  have  filed  ft  motion  requesting 
additional  findli^  mC  facts.  Hie  motion  re* 
latea  altogether  to  the  finding  of  facts  d^ 
rived  frran  the  testimony  of  flie  witness  Mo- 
Kaln.  We  have  carefully  examined  tlte  find- 
ings contained  In-  Che  oirinloQ  in  oonneetloa 
wtUi  thla  motion.  The  motion  contains  one 
su^^tion  of  an  erroneous  statanoit  In  th» 
findings  ot  facts,  and  only  we.  That  state- 
ment Is  the  last  sentence  onbodled  in  oar 
finding  of  facta.   It  Is  as  follows: 

"Be  (McKain)  testified  positively  that  he  Ad' 
remember  tbat  Allen  brought  WilHams  Into  hts 
ofilce  on  the  occasion  of  Williams  witnessiag. 
the  wiU.** 


Digitized  by 


Google 


DE  VLOKEB  ISMITH 
<2<e  8.W.> 


605 


HcKaln'B  testlDHmy  on  ttds  point  was  u 

ftiUows: 

juBt  remember  that  Mr.  Allen  stated  to 
me,  1  wQl  go  out  and  get  my  witneasea.'  He 
went  out  tor  that  purpose,  and,  that  being  his 
bosineBS,  and  no  part  of  mine,  aa  I  understood 
ft,  I  did  not  bother  aboot  It;  made  no  anggea- 
tiona.  My  best  recoUection  Is  that  Mr.  Allen 
went  ont  and  brought  Mr.  R.  F.  WUliams  into 
my  office,  bat  I  am  not  positiTc  about  it  Mr. 
B.  F.  miUama  idgned  the  inatniinant  irtwn  he 
«ame  In.** 

The  ZDotion  for  correction  of  finding  of 
facta  la  the  respect  and  to  the  extent  above 
indicated  Is  granted.  The  motion  to  find  fur- 
tber  niggested  facta  is  not  taken,  and 
MS  to  the  same  it  Is  orermled. 


DE  FL0RE8  at  wt.  V.  SHeiTH  at  al.  * 
{Us.  6637.) 

<CaDrt  of  dvil  Appeals  of  Texas.    San  An- 
tonio.   Dec.  14,  1^1.  Rehearing 
Denied  Jan.  U,  1922.) 

1.  MiMa  astf  mlaarals  4b378<I)— Lsaaae  mil- 
UtM  1ft  eomplat*  aftalraol  wlmi  tfolag  is 
good  faith  averyfhrnfl  raaaonably  aeeesaary. 

liCBBee  ia  entitled  to  complete  his  con- 
tract when  he  Is  dohog  in  good  faith  every- 
thing reaaonably  necessaiy  to  comply  there- 
with. 

2.  Mlmm  aad  BilBerala«s»78(l)— TlMhaM  not 
t»  ba  sf  eaaence  of  m  laaie. 

Where  the  main  imrpose.of  an  ofl  leaae 
aa  ezpreased  therein  was  to  require  doe  dili- 
gence in  development  within  the  two  years 
it  was  to  remain  In  force,  nnleas  lessee  paid  a 
rental  to  defer  for  three  months  the  period  of 
one  year  for  commencing  a  wdl  and  farther 
paymcata  every  three  montha  for  further  ex- 
tauioma,  time  waa  not  of  the  essence  of  the 
contract. 

8.  Mlaes  aad  nlDerals  «=»58— Aooaptaaoa  af 
delay  raat  aader  lease  keld  t»  walva  |m«vI- 
sloa  as  to  aODsMeralioa. 
Where  leaeiff  accepted  rent  delaying  tine 
for  davdopiMBt  under  a  leaae,  he  waived  the 
proviirioa  aa  to  th^  coaalderatfai^  and  for  that 
reason  hia  contention  in  a  suit  to-  cancel  the 
leaae  that  the  contract  waa  for  a  nominal  con- 
sideration, and  waa  therefore  vnHateral,  and 
not  bindliiK  must  be  overruled, 

4.  MiMS  aad  aUsarala  4b»78(1)— I.aaMe  oom- 
■laMisi  wall  withis  tin*  for  whloh  reatal 
Mid  bald  sot  In  defaatt. 

Under  an  oU  lease  for  two  yeara  and  as 
loDt  thereafter  as  oQ  was  produced,  which 
provided  that.  It  a  well  waa  not  commenced 
within  one  year,  the  lease  shotdd  terminate 
unless  the  lessee  paid  $600  each  three  montha 
for  the  privilege  of  deferring  the  commence- 
ment of  %  where  the  leasee  made  the 
required  payments  i^i  to  the  ezpiEadou  of  the 
two  ysao^  and  dhortly  b^ora  the  expiration 


of  the  two  years  haA  made  preparations  for 
drilling  and  commenced  drilling  operations,  it 
waa  not  In  default,  though  another  proviaim 
at  the  leaae  required  due  dilig^ce  to  be  ex- 
ercised in  thedavelopnent  of  any  oil  field,  espe- 
cially where  the  leasoii,  wlien  th^  accepted 
the  last  payment,  must  have  known  that  a  well 
could  not  be  commenced  and  completed  by  the 
expiration  of  the  two  years. 

5.  Refomatlai  af- Isatrsmests  <-.i6  nsfor* 
maifon  of  aiaiTM  wonas's  an  laaaa  aat  ooa- 
trary  to  atatutaa  aa  ta  utoostlos  af  laatn- 
nanta. 

Where  an  oil  leaae  executed  by  a  huahand 
and  wife  and  dated  Angust  8,  1918,  was  for  two 
yeara  and  as  long  thereafter  aa  oil  and  gas 
was  produced,  but  ■  provided  that.  If  a  well 
waa  not  commenced  on  or  before  August  1, 
1910,  the  lease  should  terulnate  unless  the 
lessee  paid  9600  every  three  months  for  the 
privilege  of  deferring  commencement  of  a  well, 
the  reformation  of  the  leaaa  to  provide  for 
termination  on  August  8,  1919,  instead  of  Au- 
gust  iBt,  if  a  well  waa  not  commenced,  did  not 
violate  the  law  prescribing  the  formaUtiea  for 
the  execution  of  written  instmments  by  mar- 
ried women,  the  pnrpose  of  the  reformation 
being  to  make  the  inatnuueat  apeak  the  truth, 
and  the  expiratilm  of  tha  term  ot  the  leaae  not 
being  effective. 

6.  ReformatlOH  of  Instranaota  ^s^Rlghts  of 
■arrled  woaten  set  violated  by  rtforstatios. 

The  exercise  of  the  powers  of  a  court  of 
equity  to  correct  mutual  miatakes,  tlioagh  niied 
in  cases  where  married  women  are  parties, 
does  sf»t  impair  their  rights  or  violate  any  ea- 
tal>IiBhed  principle  of  law  or  equity,  but  tends 
to  promote  the  ends  of  inatice  ud  to  ^acour- 
age  and  prevent  fraud. 

7.  Mlaee  asd  ■laerals  «R378(l)~Tnie  date<*er 
eommesoasiaKt  af  well  held  Immaterial  whars 
tlsia  had  baas  aKtaoded  by  paymeats. 

Under-  an  oil  lease  dated  August  8,  1918, 
and  providing  that,  if  a  well  should  not  be 
ooouaaicad  on  or  before  August  1,  1019,  tha 
lease  should  terminate  unless  the  lessor  paid 
$600  every  three  months  for  the  privilege  of 
deferring  the  commencement  of  a  well,  where 
the  rent  had  been  paid  and  accepted  ao  as  to 
extend  the  time  beyond  that  fixed,  sod  long 
after  that  date  the  partiea  had  recognized  tM 
leaae  aa  in  force,  it  was  immaterial  whether 
the  date  should  have  been  August  Ist  or  Au- 
gust 3d;  the  parties  by  their  acta  and  conduct 
having  waived  its  proviaiona  aa  to  such  date. 

8.  Mlaes  aad  mlaarals  4=978(9)— Right  to  tar- 
■tlBata  Isasa  at  axiMratloa  of  period  where 
wall  Bot  aonpleted  held  waived. 

Under  an  oil  lease  for  two  years  and  aa  long 
thereafter  as  oil  and  gaa  ahould  be  produced, 
with  a  provision  that,  if  a  well  waa  not  com- 
menced within  one  year,  the  leaaa  should  he 
terminated  unless  the  lessee  paid  $800  every 
three  months  for  the  privilege  of  deferring  the 
commencement  of  a  well,  where  such  rentals 
had  been  paid  and  accepted,  and  without  fraud 
or  bad  faith  drilling  had  commenced  a  few  days 
before  expiration  of  the  two  years,  and  les- 
sors when  they  recuved  the  last  payment  must 
have  known  that  a  well  could  not  be  commenced 
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and  eompleted  belon  th«  txplnUon  of  tke 
two  yeari,  trat  stood  by  and  permitted  prep< 
arationg  for  drilliDg  and  actoal  drilliiq;  to  be 
eommenced,  thej  waived  any  risht  to  forfeit 
and  terminate  the  leaae  at  tbe  expiration  of  tfae 
two  years. 

Appeal  from  District  Court,  Hidalgo  Coun- 
ty; Hood  Boone.  Judge. 

Suit  by  Eloisa  V.  de  Plores  aad  another 
against  Dayle  1*.  Smith  and  others.  From 
Judgment  for  defendants  and  that  a  Jiease 
contract  from  plaintiffs  to  defendants  staonld 
be  rtformed,  plaintiffs  appeal.  Affirmed. 

Caaales  &  Davenport,  of  Browasrille,  for 
'  anpeUanta. 

Huggiiu,  Kayaw  &  Llddell,  €t  Houston,  for 
appellees. 

CX>BBS,  J.  ThlB  suit  la  to  remove  fbe 
cloDd  upon  title  to  certain  lands  situated  In 
Hidalgo  county,  caused  by  an  oU  lease  exe- 
cuted August  2,  1918,  lity  appellant,  on  the 
ground  flmt  tt  was  without  conalderatlra  and 
void,  and  lapsed  by  tta  expreaa  terms  at  the 
end  of  two  years  from  Its  date,  unless  ex- 
tended further  by  the  performance  of  a  cer- 
tain condltloo  BUbeequent— that  1>  by  paylnc  '■ 
cwtaln  rents  to  extrad  the  time  tor  begin- 
ning ttie  boring  for  a  well. 

The  dtfense  of  appellees  waa  that  all  tecma 
of  tSie  contract  had  beat  performed  and  it 
waa  Btin  in  full  f<n%e  and  effect.  App^leee 
also  Boi^t  to  r^orm  tbe  contraot  ct  lease 
In  respect  to  a  certain  mistake  in  a  date, 
which  In  Oie  body  of  the  extract  read  An- 
gifst  1,  1919,  BO  as  te  have  it  read  Aiwrat  8, 
1919,  tbe  true  date  actually  agreed  m. 

The  trial  was  by  the  court  without  the  in- 
tervention of  a  JniT>  and  the  judgm^t  was 
that  the  appellant  take  nothing  by  ber  sdlt, 
and  the  lease  contract  was  reformed  as  to 
the  date  as  prayed  for  by  appellee. 

Tbe  court  filed  q)eclal  flndlngs  of  fAct  and 
oonduaiona  o£  law.  The  facte  found  were  In 
favor  ct  appdliee.  There  is  also  filed  a  atate- 
%ent  of  all  the  tectSL 

The  real  question  presented  by  a  number  of 
asslgnmente  Is  to  the  effect  that  under  the 
terms  of  the  lease  It  expired  by  Ite  own  terms 
by  ftUlnre  to  comply  Oierewlth,  and  waa  not 
thereby  extended  beyond  the  two  years  by 
the  payment  (tf  nnta  required,  ttw  land  be- 
ing leased  for  the  period  of  two  years  and 
Oiereafter  so  long  as  oil  or  gas,  or  either, 
is  produced,  for  a  period  of  ten  years,  provid- 
ed tbe  paymoit  of  rentel  for  delay  In  devel- 
o^nent  would  extend  the  lease  beyond  the 
period  of  two  years,  but  the  failure  to  pro- 
duce oil  or  gaa,  or  either,  on  the  leased  prem< 
Ises,  or  commeaicing  a  well  wltbln  the  time, 
Justified  appellant  In  bringing  Uie  suit, 
Ounigh  brought  wiUitn  a  few  days  aft«  the 
ezpiratloa  <tf  the  two  years,  and  the  payment 
of  previous  rents  did  not  extend  the  lease  be- 
yond tiM  time:  that  tbe  contract  was  unilat- 


eral, because  the  oonsideration  was  nominal 
and  thereunder  it  was  optlcmal  with  appellee 
to  prospect  for  oU  and  gas,  and  thereby  not 
bound  to  perform  anythlni^  and  so,  being 
without  consideration  and  unilateral,  the,  ap- 
pellee at  his  optUm  could  avoid  it 

The  contract  b^^  on  the  3d  day  of  Au- 
gust, 1918,  and  **shaU  remain  In  fwce  for  a 
term  of  two  years  fKHU  Ite  date,  and  as  long 
thereafter  as  oil  or  gas,  or  <Attier  of  them.  Is 
produced  from  said  land  by  the  lessee,'*  who 
agrees  "to  use  due  diligence  In  Oie  develop- 
nKnt  of  any  field  found  to  secure  the  best 
Itfoduetion,  and  if  any  tract  of  land  not  de- 
veloped in  10  years  from  this  date  shall  re- 
vert to  leesor."  The  contract  further  pro- 
vides: 

"If  DO  well  be  commenced  on  said  land  on  or 
before  the  let  day  of  August,  A.  D.  1919,  this 
lease  shall  terminate  as  to  both  parties,  unless 
the  lessee  on  or  before  that  date  ahaS  pay  or 
tender  to  the  lessor's  credit  In  the  First  State 
Bank  at  McABeii,  or  Ita  anooesaora^  •  •  * 
IO0O.09,  iriileh  shall  operate  as  a  rentol  tn 
cover  privilege  of  deferring  the  commeDCemenC 
of  a  wen  for  three  months  from  said  dat« 
*  *  *  like  payments  or  tenders;  the  com- 
mencement of  a  well  may  be  fnrtiier  deferred 
for  like  periods  of  same  number  ai  months  suc- 
cessively." 

The  court  found  machinery  tor  the  purpoR^* 
of  drilling  a  well  was  placed  on  the  ground 
prior  to  August  8,  1920,  and  ca  Out  date 
preparation  for  and  drilling  ta&l  b^nm  about 
tbe  first,  but  no  oil  or  gas  waa  ever  [woduced 
on  any  of  the  land  daalbed  tn  the  contract: 
found  ttiat  appellee  continued  the  drilling;  of 
said  well  i^oe  August  8,  192(^  in  an  ade- 
quate and  diligent  manner  until  tbe  trial  of 
this  cause,  and  that  appellants  were  satis- 
fled  with  the  time  of  the  oomm^Dooneut  of 
drilling  operatloua  and  the  man&er  In  which 
tbs  same  have  hem  oondocted  since,  and  Ok 
desire  to  cancel  the  contract  is  not  because 
they  are  dissatisfied  wiOi  the  manner  in 
which  the  dev^opment  of  the  pretniaes  for 
oU  and  gas  has  beat-made  under  the  oou- 
traet  nor  any  aHeged  invalidity  or  nonoom- 
pllance  therewttb,  bvt  because  ^pellee  is  of 
the  opinion  that  the  lease  ccatraet  eon■tttn^ 
ed  such  dond  on  the  title  as  to  IntwAare  with 
tbe  sale  of  the  same. 

The  court  also  found  the  four  quarterly 
rentals  provided  for  In  the  omtract  deferred 
the  commencement  of  a  well  unUI  Augnat  3. 
1920,  and  that  on  July  26, 1920,  tbe  alienees 
were  making  preparations  to  commence  a 
well,  had  rotery  drilling  rig  set  up  over  the 
prospective  hole,  water  connections  made^ 
had  placed  pipe  and  material  on  the  prem- 
ises, and  were  digging  the  slush  pit 

ThB  ctmtract  also  provided  t2iat  the  down 
payment  covers  not  only  the  prtvUege  grant- 
ed to  the  dates  when  first  ratal  Is  payable, 
but  the  lessees  option  of  extendlnc  that  pe- 
riod as  aforesaid  and  any  and  all  other 
righto  conferred. 
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[1]  Am  dke  court  has  found  ttiat  no  well 
was  drilled  at  all  on  'the  property,  but  that 
one  was  cooimenced  before  August,  1919,  we 
lay  out  ot  eight  any  oonslderetlcai  of  that 
part  of  the  contract  whidi  has  reference  to 
conUauluff  the  contract  In  case  the  first  <me 
dng'be  a  "dry  well";  for  we  da  not  thlak 
there  Is  anytblng  In  appellees'  contention, 
for  that  reason  alone,  that  any  r^hts  were 
prceerrcd,  or,  per  coutrat  that  any  were  lost. 
We  have  beret<tfore  murtalned  the  rli^^t  of 
me  bfrtdlng  an  oil  lease  tn  land  to  complOte 
his  contract  where  In  good  faith,  he  was  do- 
Ing  everything  reasonably  necessary  to  com- 
ply with  his  contract,  though  forfeiture  In 
these  kind  of  cases  is  fiivoreQ.  Olutter  t. 
Wisconsln-Tex.  Oil  Co.,  238  8.  W:  802. 

[2]  It  seems  that  the  main  psrpoee  in  this 
ti>a8e  was  to  require  diligence  In  the  develop- 
uient  of  any  gas  or  oil  field  found  so  as  to 
secure  the  best  production  within  the  period 
of  two  years,  which  conb«ot  by-its  terma  ter- 
minated  fai  two  years,  unless  on  or  before 
August  S,  1919,  appellee  pays  fflOO,  which 
operated  as  a  rental  privilege  of  deferring 
the  commencanent  of  a  well  for  three 
months  from  said  date  and  In  lltte  manner 
subsequent  rental  payments  extended  the 
commencement  of  the  well  for  further  like 
periods  for  the  same  nundmr  of  sninths  suc- 
c-esstvely.  Time,  therefore,  weft  not  the  ea- 
sence  of  the  contract  There  are  no  docd>t- 
ful  words  of  obscurity  In  this  contract  that 
need  any  special  effort  to  determine  the 
meaning  and  Intmtion  of  the  parties. 

[S]  As  to  the  tnslatence  of  ly^Uant  that 
the  ctmtraet  was  for  a  nominal  con^derati«i 
of  $10,  and  that  the  contract  was  unilateral 
and  not  binding,  the  eontention  must  be  orer- 
ruled  for  the  reason  that  appellees  waived 
that  jvovlsion  by  accepting  tbereafter  the 
sams  of  money  paid  from  time  to  time  for 
the  extension  of  the  time  of  the  commen<»- 
ment  of  a  well  during  the  two-year  period, 
and,  when  suit  was  brought  to  cancel  the 
contract  and  remove  it  aa  a  dond  upon  the 
title,  the  app^ees  were  In  no  default 

[4]  As  appellees  complied  with  the  express 
terms  of  the  lease  by  paying  the  rental  mon- 
ey to  extend  the  time,  which  aj^llant  ac- 
cepted, they  secured  "the  prlvil^e  of  defctr- 
ring  the  commencement  of  a  well."  True,  the 
terms  of  the  contract  itself  required  due  dtll- 
genoe  In  the  development  of  any  oil  field  and 
required  the  commencement  thereof  within 
the  first  year;  yet  it  likewise  relieved  the 
lessee  from  that  condition  by  permitting  the 
payment  of  rentals  from  time  to  time  as  that 
deferred  "the  commencement  of  a  well  for 
three  months.  *  *  *  In  like  manner  and 
upon  like  paymnits  or  tenders  the  commesioo' 
ment  of  a  well  may  be  further  deferred  for 
like  periods  of  the  same  number  qf  months 
euccesslvely." 

We  dp  not  believe  the  appellee  was  In  de- 
fault or  telled  to  emoply  with  the  terms  of 
the  leaser  Under  the  peculiar  terms  of  this 
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lease  and  nnder  the  facts  ^«steied  in  this 
case  the  appellee  should  be  permitted  to  go 
on  with  his  ccutract  to  diligently  devel<^  the 
oil  or  gas  field  In  accordanee  witin  the  provl- 
sltms  of  the  contract  Tba  court  has  found' 
an  the  matelU  facts  tn  lavor  of  apprise 
whl^  finding  la  «u>ported  by  the  evidence. 
McCsllister  eC  aL  v.  Tex.  Co.,  228  S.  W.  8SB: 
Texas  Oo.  y.  Curry,  229  8.  W.  648 ;  Cftntter 
V.  Wisconsln-Texaa  Oil  Ca,  283  8.  W.  828. 

Hie  contract  In  this  case  was  not  an  abao' 
lute  lease  for  two  years.  It  was  on  the  con- 
dition subsequent  that  a  well  be  commaiced. 
and  In  like  maimer  the  time  for  oouunence- 
raent  might  be  further  extended  from 
timei  to  time  t)f  the  payment  of  rents,  and 
then  "any  tract  of  land  not  developed  in 
ten  years  shall  revert  to  the  lessor."  There 
was  therefore  an  expreae  laisa  for  one- 
year;  -nothing  else  required  to  be  dwe  tbn 
first  year  to  secure  the  xigtit  for  that  period 
of  time.  Ihereafter  the  cation  was  given  to 
extend  the  commencement  of  a  well  by  the 
paymmt  at  fOOO  for  the  period  of  three 
montfaa  These  payments  were  made  from 
time  to  time  as  provided  up  to  the  last  pay- 
ment,  which  deferred  the  commencement  of 
a  well  tip  to  the  termination  of  the  lease. 
When  appellant  accepted  the  last  payment 
It  must  have  been  known  to  appellant  that  a 
well  could  not  be  commoiced  and  ecunpletei 
by  August  3,  1920,  so  the  paymrat  and  the 
acceptance  of  this  money  extended  the  time 
for  commencement  of  the  well  within  thti 
meaning  and  terms  of  the  contract  and  se- 
cured to  apprises  full,  oom^ete,  and  irrev- 
ocable right  and  avthority  Id  oomiHete  the 
contract 

By  giving  this  lease  a  reasonaUe  and  equi- 
table interpretation,  we  think,  by  paying  the 
rental.  It  extended  the  commencement  of  the 
w^l  and  by  Its  terms  anthorised  the  lessee 
to  perform  the  other  omdUlons ;  that  is,  for 
the  "development  of  or  gas  to  be  produced 
Trtth  due  diligence  in  the  development  of  any 
fotmd  to  secwe  the-  best  production  for 
ten  years," 

We  do  not  .think  there  is  anything  In  a^ 
pellant^s  prop08iti<Ki  or  argument  that  the 
lease  was  without  consideration  because  only 
$10  was  paid,  or  that  It  devolved  on  appellee 
to  show  its  payment  If  there  had  been,  the 
appellant  Is  In  no  position  to  complain,  be- 
cause, as  fonnd  by  the  court  tbe  r^t  was 
duly  paid  and  received  for  the  two-year  pe- 
riod, and  appellee  had,  as  further  found  by 
the  court,  commenced,  within  the  meaning 
of  the  contract  on  the  26th  day  of  July.  1920, 
to  drill  a  well,  had  rotary  rig  set  up  over 
the  pro(y)ectlve  hole,  water  coonectlona  made 
and  pipe  placed  and  material  ob  the  i»rem- 
Ises,  evOQ  digging  the  sloth  pit  and  were  ac- 
tually drilling  on  August  8,  1800,  and  all 
these  details  and  preparations  w«re  predinU- 
nary  to  and  for  the  bc»ia  fide  purpose  of  de> 
velc^ilng  the  land  for  gas  and  oil  puriKNBes 
undo:  the  lease,  and  forthsimaiie  f oand  had 
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<wntlniied  drtllliig  the  well  in  an  tdeqoate 
and  diligent  suumer  19  to  tbe  trltl  of  tbSa 
caae. 

[i]  Appellant  comidaina  that  the  court  eir- 
ed  in  so  reforming  the  lease  contract  as  to 
make  It  read  Augnst  3,  instead  of  August  1, 
1919,  the  date  expressed  In  the  contnct  eze< 
cuted  bs  Mrs.  riores,  one  of  the  appellAnts, 
a  married  woman,  because,  being  a  married 
woman,  the  law  requires  her  execution  of 
written  instruments  to  be  explained  to  her 
tj  the  officer  taking  her  acknowledgment 
separate  and  apart  from  her  hnaband,  by  the 
terms  of  which  only  is  she  bound,  and  oral 
testimony  will  not  be  heard  to  vary  Ita 
terms  by  showing  an  Intent  on  the  part  of 
the  married  woman  to  execute  any  other  or 
different  contract  than  that  explained  to  her 
by  the  notary  and  acknowledged  by  her. 

There  is  no  contention  that  the  lease  does 
not  express  the  exact  tenna  of  the  contract, 
other  than  the  date  when  the  leasee  la  to 
commence  the  well,  as  written  out  In  the 
contract  on  or  before  the  lat  day  of  August, 
1919.  But  it  must  be  borne  In  mind  the  date 
when  the  agreement  was  made,  recited  in 
the  instrument  Itself,  was  on  August  8, 1918, 
and  th»«  la  no  evidence  to  the  contrary. 
She  Joined  her  husband  in  the  execution  of 
this  lease  on  that  day,  and  the  notary  prop- 
erty took  her  separate  acknowle^cment 
thereto^  Her  testimony  is  in  clear  aupiwrt  of 
-the  terms  of  the  instrument  which  provided 
for  a  two-year  lease  tram  that  date,  and  she 
understood  it.  Indeed,  it  does  not  appear  to 
us  that  a  reformation  of  the  ctmtract  was 
necessary  to  make  'it  speak  the  dlfiTer^t 
date,  far  it  baa  been  shown  appellee  paid  the 
nKm^  at  the  proper  time  to  secure  the  rig^t 
to  ctmunence  the  w^  beycuid  that  date^ 
whether  it  he  held  to  be  Aqgnst  1st  or  Au- 
gust Sd.  The  married  woman,  ^Ith  her  hus- 
band leaning,  executed  13ils  contract  The 
purpose  of  the  testimony  was  to  make  it 
speak  the  truth.  It  in  no  wise  undertook  to 
change  or  vary  the  terms  of  the  written  con- 
tract; It  was  in  support  of  it  While  the 
ftles  ot  oonstmction  of  written  instnuQCTts 
affecting  the  separate  lands  of  married  wo- 
men must  be  viewed  wltib  great  strictness  in 
respect  to  Its  execution,  there  does  not  aiqpeal 
to  us  any  reasni  for  adopting  any  dlfferrait 
rule  of  omstructlon  to  determine  the  efftet 
of  a  married  woman's  agreement  aa  made 
and  undwstood  by  her  frttn  that  rule  of  om- 
atmetitm  empltKfvd  In  adminlatarlng  law, 
justice,  and  equity  between  man  and  man. 
No  changes  vera  attempted  to  be  made  to  or 
read  Into  the  contract  ttmt  won  cwtrary  to 
m  repugnant  to  the  vroman's  dear  admia- 
8l<m  and  understanding  as  to  what  were  the 
terms  of  the  lease  which  she  executed. 

Other  than  the  emtr  in  the  date,  fbsm  Is 
no  question  raised  bat  Oiat  tbe  omtract  ms 
properly  executed  in  all  the  othw  partlco' 
lara  and  essentials.  At  most,  the  elltort  at 
reformatlMi  la  to  correct  a  mlsdeser^^tlott  In 


a  date  .emmeovsly  writtoi  In  tbe  body  of 
the  instrument  that  imposed  no  additional 
obligation  upon  her  that  she  did  not  under- 
stand other  than  what  she  voluntarily  as- 
sumed in  the  execution  of  the  alleged  so- 
called  defective  instrumoat 

[<]  The  exercise  of  the  powers  of  a  ooort 
of  equity  to  ctHrect  mutual  mlstakea,  though 
used  In  cases  where  the  married  w<Hnen  are 
parties,  in  no  way  impairs  the  rights  of  mar- 
ried women  or  violates  any  established  prin- 
ciple of  law  or  equity,  but  tends  to  promoto 
the  ends  of  Justice  and  discourses  and  pre- 
vents fraud.  Avery  v.  Huntm  Broa,  23  Tex. 
Civ.  A^ip.  SB3,  66  S.  W.  210;  Durham  v. 
Lace.  140  S.  W.  850.  The  date  sought  to  be 
corrected  to  read  3d  of  August  Instead  of,  as 
written,  Angnst  1,  1918.  has  nothing  to  do 
with  the  expiration  at  the  term  of  tbe  lease 
which  Is  dated  the  3d  day  of  August,  1018, 
and  the  day  of  its  admitted  execution,  and 
by  the  express  terms  of  tbe  contract  It  ex- 
pressly says  is  to  be  "in  force  for  a  term  of 
two  years  from  this  date,"  which  would  ex- 
pire (HI  the  8d  day  of  Augiut;  iSSO,  xadam 
extended  as  provided  thodn  bfliroDd  Uut 
period  to  10  years. 

[7]  As  the  date  of  August  1. 1019,  as  vrrlt- 
ten  therein,  has  reference  to  the  day  when 
the  first  well  should  he  conuneaced»  and  as 
the  rent  was  paid  and  accepted  so  as  to  ex- 
tend the  MHnmencement  of  the  well  beyond 
that  period  of  time,  it  Is  Immaterial  whether 
that  date  was  crarected  or  not,  for  the  con- 
tract as  recognized  by  the  parties,  was  In 
force  long  after  that  date  had  passed,  and 
onsegnently  its  provisions  as  to  that  were 
waived  by  the  acte  and  the  ctmduct  of  the 
parties  and  the  construcUtm  given  by  than 
to  the  entire  contract  and  ite  provialcns  as 
shown  by  the  findings  of  the  court  and  the 
testimMiy. 

[B]  There  Is  no  merit  in  the  otmtesition 
that  the  ccmtract  terminated  because  no  ren- 
tals were  tendered  or  accepted  after  the  ter* 
minaUon  of  tiie  two-year  period.  Tbe  appd- 
lees,  having  paid  tbe  necessary  rentals  and 
commenced  to  ban  the  well  a  couple  ot  days 
before  its  termination,  were  within  the  let- 
ter and  q)irit  of  the  contract  There  Is  no 
claim  of  fraud  or  bad  faith,  and  the  acts 
of  aK^dllants  wm  such  as  to  constitute  a 
waiver  to  prevmt  appellees  from  proceeding 
beyond  tbe  definite  period  fixed.  And  It  was 
a  waiver  of  the  right  to  daim  a  forf^tute  at 
the  end  of  the  two-year  period,  or  to  require 
notice  to  the  appellee  as  reasonable  time 
thereafter  within  which  tfl  comply  with  the 
lease  before  a  forfeiture.  So  also  tiie  acte  of 
the  parties,  their  standing  by  and  In  giving 
aid  and  encouragement  to  the  a.jipt^'eeB  in 
the  manner  steted,  and  finally  In  the  prq^- 
ratlon  tor  the  drilling  and  expending  money 
and  in  the  actoal  commoicement  must  be 
h^  a  waiver  of  any  rifi^ts,  it  any,  to  for- 
feit ai^  terminate  the  lease  as  now  son^t 
We  do  not  think  the  fiicto  preaent  a  case  for 
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the termlnrUon  ot  the  lease.  It  should  be 
traced  QpOD  sorer  grodn^e  than  tiiat  there  Is 
an  apparrat  mistake  Id  a  date'  or  vagueness 
In  Its  meaning  or  that  it  la  uncertain  or  6b- 
SCTire.  T>ecker  t.  ^Ueks.  130  Tex.  21« 
a  W.  S85.  " 

We  have  carefally  considered  all  the  a»> 
signments,  and  read  and  considered  all  the 
aathoritles  tdted  that  we  have  been  able  to 
secure,  and  have  reached  the  condofllon  that 
tbere  Is  no  rererslhle  error  ■Migtwfl,  and  the 
Judgment  is  accordingly  affirmed. 


NAGLE  V.  WEATHERBY  L  CO.    (No.  718.) 

(Court  of  CItQ  Appeals  of  Texas.  Beamnont. 
Jan.  12, 19S2.y 

1.  PlaaAap  ^slII'-^nsAt  of  any  atatstory 
MceptlOD  ooaflned  to  exoeptlona  invoked  In 
controvorting  affidavit  to  plea  of  prfvlleoe. 

The  effect  of  Vernon's  Ann.  Civ.  St  Supp. 
1918,  art.  1003,  is  that  iDgoirr  aa  to  plaintiffs 
right  to  the  benefit  of  any  exception  named  iq 
Bev.  St.  art  1830,  where  plea  of  priTilege  baa 
been  properly  filed  snd  is  met  by  a  controvert- 
ing afBdaTlt,  la  confined  to  the  ezeepttona  ta- 
Toked  in  the  controrerting  affidavit.' 

2.  PleadlMB  ^111— Mersly  pleading  fraud 
wKlioat  proof  does  not  give  Jnrlsdlotlett  nn- 
dar  moeptton  to  generaJ  atatnto  af  vanne^ 
where  |ile«  of  privKege  Is  filed. 

When  jurisdiction  of  the  psrscm  of  a  de- 
fcndant  ia  aasertad  nnder  some  exception  to  the 
general  vemie  atati^  and  be  pleads  tiie  priv* 
flege  of  being  soed  in  the  count;  of  bis  dom- 
icile, to  defeat  this  plea  and  deprive  him  of 
that  right  on  the.  ground  that  fraud  is  involved, 
the  facts  relied  on  should  not  only  be  alleged 
by  plaintiff  bat  also  proven,  and  merely  plead- 
ing fraud  In  tiie  petition  is  not  snffident  nnder 
Tenion'e  Ann.  Civ.  St.  Snpp.  1916,  art  1908. 

8.  Pleadtag  «=»lll— Burden  of  proving  fraud 
aa  haariag  of  plea  of  privilege  apoa  plain- 
tiff. ( 

When  defendant  pleads  privilege  of  being 
saed  in  the  county  of  his  domicile,  the  bnrden  of 
proof  ia  VQfm  the  plaintUT  who  seeks  to  defeat 
the  plea  on  the  pmmd  of  fraud,  nnde*  Vernon's 
Series'  Ann.  Oiv.  St  1A14,  art.  1880^  and 
non's  Ann.  dv.  St  Snpp.  1&18,  art  1903. 

4.  Pleading  ^»ill--Evldenoe  heM  te  sostaln 
tadlat  af  absanea  «f  fnuid  on  knaiing  af  plea 
af  prMlega. 
In  a  hearing  nnder  a  plea  of  privilege,  which 
plaiatiff  sought  to  defeat  by  showing  fraud  un- 
der Yeznott's  Sayles*  Ann.  Civ.  St  1914,  art 
1831^  and  Vernon's  Ann.  Civ.  St  Supp.  1918, 
art  1908,  evidence  keld  to  sostaln  a  finding 
of  trial  court  that  there  was  no  tisoA. 

Aj^teal  from  Nacogdoches  County  Ooart; 
J.  M.  Marshall,  Judge. 

Action  by  J.  L.  Nagle  against  Weatherby 
ft  Co.  Frmn  a  Jndgment  sostalnlng  a  plea  of 
privilege;  plaintiff  appeals.  Affirmed. 


lant 

Bates  &  Bates,  of  Kacogdocbes,  and  Nor- 
man, Shook  &  Gibson,  of  Rush,  for  appellee. 

O'QITINN,  J.  Appellant  sued  appellees  In 
the  county  eoort  of  Nacogdoches  county, 
Tex.,  for  $362.10  on  a  c(mtract  ot  sale  of 
225  bales  of  cotton.  Appellees  duly  filed 
their  plea  of  privilege  to  be  sued  In  the 
county  of  their  residence,  and  npon  a  hear- 
ing the  court  sustained  said  plea,  from  which 
action  of  the  court  appellant  has  appealed. 

TbB  facts  show  that  appellant  waa'  a  oot- 
t<m  buyer  located  at  Nacogdoches,  and  ap* 
pellees  a  mercantile  partnership  composed 
of  W.  J.  Weatherby,  who  resided  In  Rusk 
county,  Tex.,  and  G.  W.  Weatherby,  who 
resided  at  Reklaw,  in  Cherokee  county,  T^ 
and  that  the  business  of  Weatherby  &  Go. 
was  conducted  at  Reklaw,  Cherokee  county. 
On  December  29,  1917,  G.  W.  Weatherby, 
acting  for  appellees,  called  appellant  by 
phone,  at  Nacogdoches,  and  as  a  result  of 
their  conversation  appellant  bought  from 
appellees  225  bales  of  cotton  at  30  cents 
"hog-round"  f.  a  b.  Reklaw,  said  Weather- 
by, stating  to  appellant  that  said  cotton 
weighed  112,976  pounda,  same  to  be  shipped 
to  compress  at  Nacogdoches.  The  cotton 
was  shipped,  and  bill  of  lading  with  draft 
attached  sent  to  a  bank  at  Nacogdoctaea, 
which  appellant  paid,  and  took  possession  of 
the  cotton,  wblch,  when  weighed  at  the  com- 
press, weighed  111,768  pounds,  a  shortage 
of  1,207  pounds,  for  which  this  suit  was 
brought 

Appellant  amtroverted  ani^ees'  plea  of 
privily  as  follows: 

"Comes  now  the  plaintiff,  J.  !■.  Nagle,  In 
the  above  styled  and  numbered  cause,  by  and 
through  his  attorney  of  record,  S.  M.  Adams, 
and  controvertitig  the  plea  of  privilege  filed 
by  the  defendants  In  the  above  styled  and  num- 
bered cause  on  June  80,  1919,  and  nays: 

"(1)  Th»t  tiie  said  plea  onght  not  to>  be  em- 
sidersd  by  the  court,  In  that  the  transaction 
upon  which  this  suit  la  based  la  one  of  fraud;^^ 
the  fraud  having  been  perpetrated  by  the  draw- 
ing of  a  draft  knowiogly  made  by  the  defend- 
ants for  more  than  the  amount  dne,  with  bill 
of  lading  attached,  on  the  plaintiff,  through  the 
Stone  Fort  National  Bank  of  the  City  of  Nacog- 
doches, and  on  the  presentation  of  said  draft 
the  Stime  Fort  National  Bankr  to  tbla  plain- 
tiff ^  tlui  regnest  of  defendants,  and  in  pur- 
suance of  the  acheme  formerly  designed,  and 
bad  secured  by  said  draft  more  money  than 
the  defendants  were  entitled  to,  under  and  by 
virtue  of  their  trade  with  the  plaintiff  selling 
the  said  225  bales  of  cotton,  the  said  draft 
having  been  paid  In  Nacogdoches  coun^,  Tex., 
and  paid  by  the  plaintiff,  relying  upon  the 
weight  being  correct,  but  in  truth  and  In  fSQt 
the  aame  waa  frandolently  made,  and  by  said 
fraud  receiTed  from  this  {dalnUfl  the  aom  of 
$862.10. 

"(2)  Umt  the  said  plea  of  privflege  ia  not 
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one  bued  npoo  facta  that  woold  allov  the 
transfer  of  this  cause  onder  artide  1008,  Ver- 
noD'a  Barles'  dva  Statutes,  lo  that  it  la  an 
exception  to  the  statute  of  ezdusfTe  Tenne  In 
the  county  of  one's  residence,  mentioned  in 
artides  1830  and  2308,  as  the  suit  Is  one  found- 
ed uiron  fraud  had,  perpetrated  and  secured  hj 
fraudulent  designing  of  defendanta,  made  and 
had  in  Naeogdodies  conn^,  Tex.** 

<Kgned  by  S.  M.  Adams,  Atfeomer  for  Plain- 
tiff, and  duly  Terified.) 

[1]  The  statute  (article  1903,  Yemon'a 
Civil  Statutes),  among  other  things,  provides: 

"If,  h'owerer  the  plaintiff  desires  to  contro- 
vert the  plea  of  privilege,  he  shall  file  a  contro- 
verting plea  under  oath,  setting  out  sped&callj 
the  fact  or  facts  relied  upon  to  confer  venue 
of  such  cause  on  the  court  where  the  cause  is 
pending." 

It  ftdlows  therefore  that  the  effect  of  the 
present  venue  statate  la  that  aji^ellant's 
right  to  the  ben^t  of  any- exception  named 
in  article  1890,  R.  where  cAea  of  privilege 
has  been  properly  filed  and  la  met  by  a  con- 
troverting affidavit,  la  confined  to  ttke  exceih 
tlons  invoiced  In  the  controverUnK  afitdavlt 
Bank  T.  Gatea,  213  S.  W.  722.  It  will  be  ob- 
aerred  firom  the  controverting  affidavit  filed 
by  appellant,  aet  out  above,  that  the  only 
specific  fact  alleged  by  him  to  radat,  which, 
if  true,  would  give  venae  to  the  county  court 
of  Macogdochea  county,  is  fraud.  Therefore 
the  averment  of  the  plea  of  privilege  as  to 
the  restdenoe  of  the  partlea  defendant  must 
be  taken  as  tme,  and  the  only  Inquiry  la: 
Waa  fraud  Shown? 

[2]  The  only  question  for  detexmlnatloa 
is  raised  by  appellant's  first  pn^MMltlai,  to 
wit: 

"Fraud  entitled  the  defrauded  party  to  bring 
suit  in  the  forum  where  the  fraud  was  perpe- 
trated, and  the  pleading  of  fraud  gives  the  court 
jurisdiction,  and  if  pleaded,  so  far  as  Jurisdic- 
tion is  concerned,  tiie  venue  Is  establUhed." 

"it  IB  thus  seen  that  appellant  plants  him- 
self squarely  upon  the  ground  that  when 
'*tbe  exception  to  the  general  venue  statute 
(Vernon's  Sayles'  Civil  Statutes,  art.  1830, 
exception  7)  is  based  upon  fraud,  that  mere- 
ly pleading  the  fraud  in  the  petition  Is 
sufficient,  and  all  that  Is  required  to  give 
vmue  to  the  court  We  cannot  agree  to  this 
cwtention.  When  jurisdiction  of  the  per- 
son of  a  defendant  is  asserted  imder  some 
exception  to  the  general  statute  of  venue, 
and  he  pleads  the  privilege  of  being  sued 
in  the  cotmty  of  his  domicile,  to  defeat 
this  plea  and  derive  him  of  that  right,  the 
facta  r^ed  <ni  abould  not  <mly  be  alleged,  but 
alao  proraL   Article  1903.    Venum'a  Oivll 


SUtutes;  HUlIazd  Bros.  v.  W^lwm.  7«  Tex. 
180,  IS  8.  W.  25t  McLeughUn  v.  Shannon. 
3  Tex.  dv.  App.  136.  22  S.  W.  118;  Holmes 
V.  Coalson,  178  S.  W,  118;  Harrla  v.  Moller. 
207  S.  W.  963;  Witt  v.  Stlth.  212  S.  W.  67»: 
Bank  v.  Gates,  213  S.  W.  720;  Bledsoe  r. 
Barber,  220  S.  W.  370;  Clarke  v.  Taylor. 
228  S.  W.  880;  Bank  r.  Sanford,  228  S.  W. 
6CS. 

Appellant  contends  that  tba  cotton  waa 
sold  by  appellees  and  bought  by  him  at 
compress  weights—he  so  testified,  and  in- 
troduced a  letter  written  by  him  to  appel- 
lees confirming  the  sale,  which  contained  the 
expression  "to  be  compress  weights.**  He 
also  insists  that  the  transaction  was  fme 
grounded  In  fraud,  asserting  that  appellees 
knowingly  made  out  the  draft  which  ac 
companled  the  bill  of  lading  for  the  cotton 
for  $362.10  more  than  the  same  rightfully 
should  have  been,  and  attached  same  to  the 
bill  of  lading,  and  had  same  sent  to  the 
bank  at  Nacogdoches,  knowing  that  appel- 
lant would  have  to  pay  same  before  be  could 
get  [Mssesslon  of  said  cotton  and  hare  same 
weighed  at  the  compress,  and  that  the  bill 
of  lading  calling  for  112,875  pounds  and  tbe 
draft  being  made  ont  for  same  and  b^ng 
presented  to  ajveUant  and  paid  by  him  in 
Nacogdoches  county,  that  the  fraud  was 
thereby  perpetrated  In  said  county,  and  that 
by  reason  of  aald  traudulent  act  by  arod- 
lees  they  received  wnmgftiUy  fironi  Kfipti- 
lant  aald  sum. 

O.  W.  Weatherby,  the  managing  partner 
of  said  firm,  and  who  concluded  the  sale  with 
appellant,  denied  that  the  sale  was  made  as 
per  compress  weights,  and  Insisted  that  the 
sale  was  made  as  per  his  own  weights,  and 
that  said  weights  were  correct;  that  they 
had  a  brand  nbw  pair  of  scales  that  w^ghed 
correctly,  and  that  they  knew  their  welehta 
were  correct;  and  that  the  draft  was  for 
the  correct  amount  He  also  denied  that 
he  had  received  the  letter  of  eopfirmatlon 
testified  to  by  appellant,  and  said  that,  If 
his  partner  had  received  same*  he  had  no 
knowledge  of  It 

[3,  4]  It  seems  the  whole  contention  Is  as 
to  whether  the  cotton  was  sold  by  compress 
weights  or  by  Weatherby  &  Co. "a  weights, 
and,  tf  by  the  latter,  did  they  knowingly, 
with  Intent  to  defraud  app^ant,  make  the 
draft  and  bill  of  lading  for  the  amount  tSalm- 
ed  to  be  excessive,  and  thereby  perpetrate  a 
fraud  upon  appellant  The  burden  of  prov- 
ing fraud  was  upon  appellant  The  court 
heard  the  evldmce  and  gave  judgment 
against  him  on  his  allegations  of  fraud,  and 
we  think  the  record  sustains  tbe  judgment, 
and  same  Is  affirmed. 
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BOYNTON  V.  GUARANTY  STATE  BANK 
OP  LONOVIEW  at  al.   (No.  S«6.) 

(Conrt  of  CEtU  Appeals  of  Tozu.  Texukaiia. 
Not.  10,  1921.  Rebearbig  Denied 

Dec.  8,  1021.) 

1.  Appeal  mm4  error  «s»2l8(2)— BoflloleiMy  of 
qaeetloa  to  MbMit  lesao  to  jary  not  oomW- 
ereri,  lo  abaoaoo  of  objaotioa  to  quettioa. 

Wbetbar  tbe  questioo  on  which  the  case 
wis  submitted  to  the  jury  properly  Bubmitted 
the  issne  in  the  case  wiU  not  ho  eonaidered, 
where  there  wae  no  objection  to  the  question. 

2.  Prtnolpal  aad  aaaat  «=9l77<2)— Parehwer'a 
afloafa  uaderataadlao  aa  to  toraia  of  coa- 
traot  aiade  by  parohaaar  blniM  aot  laipat- 
abia  to  parehaser. 

Pordiaset's  agent  was  authorized  merely  to 
inspect  the  property  and  to  make  a  report  of 
Ua  inTeatigation  to  pnr<diaaer.  Pnrchaaer  did 
not  anthoitee  agent  to  purehaie  the  property, 
or  n^^otlato  for  ita  jrarehase,  or  fix  the  terms 
of  pnrdiase,  or  eonaummate  a  written  or  ver- 
bal acreement  of  any  kind  with  rendora. 
Parehaser  himself,  and  not  the  agent,  made  the 
contract  with  vendora.  Feld,  the  agent's  un- 
derstanding as  to  what  the  terms  of  the  con- 
tract were  was  not  imputable  to  purdiaser  in 
action  involving  question  aa  to  whether  tho 
written  contract  expressed  the  real  asreement 
d  tilio  parties. 

Appeal  from  Dlattict  Oonrt,  Oregg  County ; 
ChaB  I*  BrocSifldd,  Jndga 

Actibn  by  H.  A.  Oarfe  and  uotber  acainst 
the  Gtumuity  State  Bank  of  Loas*tevruid  A. 
L.  Bf^tOD.  Judgment  tet  plalntUEa,  and 
last-named  defendant  appeals.  Serened  and 

remanded. 

Appellant  and  the  app^eea  H.  A.  Clartc 
and  G.  A.  Stone  signed  a  wtltten  contract  as 

foUo-wa: 

"The  State  of  Texaa,  Gregg  Connty. 

"Know  all  men  by  these  presents:  That  for 
the  consideration  hereinafter  set  forth,  H.  A 
Clark  and  "E.  A.  Stone  of  Rusk  county,  Texas, 
hereby  bind  themeelves  and  each  of  them  to  de- 
liver by  a  deed  of  conveyance  fully  covering  the 
title  to  1,000  acres  of  pine  timber  and  743  acres 
of  all  timber,  situated  about  six  mQes  south  of 
Halla^e.  in  Harriaon  coonty,  TOxas,  the  for- 
mer \m  the  land  of  Ben  Waldron  and  the  lat- 
ter on  the  Jnlto  Gidilar  lands,  also  one  saw- 
mill, edger  and  trimmer,  boiler  and  engine  and 
all  appnrtcoances  thereto,  together  with  12 
moles  and  6  wagons  and  harness,  in  fact  every- 
thing now  used  and  connected  with  said  sawmill 
outfit  complete  as  It  is  now  located  and  situ- 
ated on  the  Waldron  tract  aforesaid  and  now 
owned  and  operated  by  Hopkins,  Utaman  and 
Utsman,  to  A  Ll  Boynton  of  San  Aagnatine 
county,  Tozasu 

*^at  the  parties  first  named  agree  to  forth- 
with deliver  to  the  said  Boynton  abstracts  cov- 
erbig  said  title,  the  same  showing  a  good  and 
merdantable  title,  and  upon  delivery  of  said 
abstracts  Boynton  is  to  have  ten  days  in 
which  to  examine  same,  and  in  event  same  doe*^ 

4osFw  otlter  eases  lec  lame  topic  sod  KBT- 


not  show  a  good  and  merchantable  title,  flrat 
parties  are  to  have  a  reasonable  time,  not  to 
exceed  thirty  days,  in  wliieh  to  perfect  same. 

"Aa  tha  consideration  for  the  foil  and  com- 
plete transfer  aforesaid,  the  aame  showing  a 
good  and  merchantable  title,  including  all  lum- 
ber and  logs  on  said  millyard,  the  said  Boynton 
agrees  to  pay  the  first  parUes  the  sum  of 
¥71,000  as  follows:  One-half,  or  $^,000,  to  he 
paid  upon  acceptance  and  delivery  of  convey- 
ance showing  a  good  and  merdiantahle  title, 
and  the  remaining  one-half  to  be  divided  into 
two  equal  payments*  evideiuied  by  the  two 
notes  of  the  said  Boynton  to  first  parties,  due 
and  payable  six  and  twelve  montbs,  respective* 
ly,  after  date,  bearing  8  per  cent,  interest  from 
date  and  payable  at  First  State  Bank,  Hender- 
son, Texas,  on  or  before  their  doe  dates,  a 
faOure  to  pay  flrat  note  at  option  of  holder 
maturaa  both  of  said  notea,  tie  aame  to  be 
Bcenrcd  1^  a  VMidor'a  Usn  on  tba  pmpttty  efu- 
veyed. 

"Aa  an  evidence  of  good  faith  the  aaid  A. 
,L.  Boynton  is  depositing  with  the  Guaranty 
State  Bank  of  Longview,  Texas,  the  sum  of 
$5,000.00,  that  he  will  carry  out  said  contract; 
in  event  of  his  fallare  the  aame  la  to  be  de- 
livered-to  the  parties  first  naassd,  ot^rwiso 
it  is  to  be  accepted  as  a  part  of  the  cadi  eoa- 
sideration  herein. 

"There  win  be  five  years  allowed  fr<Hn  Jan- 
uary 1,  1920^  in  which  to  remove  the  pine  tim- 
ber from  the  1,000-acre  tract,  and  three  years 
from  January  1,  1920,  la  which  to  remove  ell 
timber  from  the  Olshler  tract  and  an  additional 
year  in  whidi  to  remove  any  mill  that  may  be 
placed  thereon. 

*'It  la  farther  agreed  ao  a  part  of  the  con- 
sideration herein  llial  It  aald  transfer  above  1* 
consummated,  that  first  parties  will  deliver  ^ 
the  said  Boynton  all  options  and  rights  t* 
hare  In  any  other  timber,  adjoining  and 
jacent  to  the  above-described  tracta,  sa* 
except  the  Bivins  timber. 

"Witness  onr  hands  this  tbe  tltt 
March,  1920." 

And  app^ees  Clark  and 
brought  this  salt  against  the  C 
Bank  and  appelant  to  race 
mon^,  praying  for  Jadgr 
bank,  a  stakeholder,  for  ' 
and  "that  the  plaintiffs 
the  def  aidant  A.  L.  Bo' 
tbe  said  deposit"  T 
terms  of  the  contra 
terms  by  the  plal* 
refusal  of  the 
carry  ont  and 
tract.  The  pp 
tlon  in  the  v 
pine  timbr 
pressinK 
made  1^ 
troe  f 
Clar 
A. 
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land,**  "located  atxnit  bIx  miles  Boath  of 
HansTlUe  in  Harrlacot  coant7»  Tex."  The  de- 
fendant bank  answwed,  admitting  the  de[>oa- 
It  of  Oie  money  with  it  as  stakeholder,  and 
tendered  it  in  conrt,  praying  the  court  to 
declare  and  decree  it  to  the  real  owner. 
The  defendant  Boyntm  answered  by:  (1) 
General  denial;  and  ^  specially  averring 
fliat  the  written  contract  truly  eq^ressed  and 
stated  file  terma  of  the  agreement,  and  that 
there  was  no  mutual  mistake  in  reducing 
any  of  its  terms  to  wrldng;  and  (8)  pleaded 
false  and  fraudulent  representation  that 
there  were  1.600  acres  ot  land  "In  the  Ben 
Waldron  tract  of  land,"  and  that  there  was 
1.000  acres  (HC  pine  timber  or  pine  trees  on 
said  tract,  when  In  tact  th«  Ben  Waldron 
tract  contained  only  1,000  acres  of  land,  of 
whidi  about  800  acres  or  more  were  in  cnl- 
tlratlott;  and  (4)  a  shortage  ot  about  400 
acres  in  pine  timber,  whldi  deflAt  was  not 
contemplated  at  thjs  time  of  the  contract 
The  plalntlflB  filed  a.  supplemental  petition  in 
rqdy  to  the  defendants  answer.  The  court 
submitted  the  case  to  the  Jury  on  the  single 
question  of: 

"Did  A.  Jj.  Boynton  understand  that  be  was 
buying  aU  of  tbe  pice  timber  on  the  1,000-acre 
tract  of  land  in  the  Ben  Waldron  surTey,  or 
did  A.  H  Boynton  nnderstand  that  he  was  bur> 
ing  100  acres  of  pine  timber  on  tbe  Ben  Wal- 
drcai  sttrTey?** 

And  t3w  court  gave  a  qpedal  charge  at  the 
appeUeea*  request  as  follows. 

"Ton  an  instmcted  that  the  witness  Mo- 
Conico  was  tbe  agent  of  the  defendant  Boynton, 
and  if  you  find  from  tbe  eridenee  that  ssld 
McConieo  understood  that  tbe  idaintlffB  were 
conveying  to  A,  H  Boynton  ill  of  the  pine  tim- 
ber on  the  1,000-acre  tract  of  land  of  Ben 
WaldroD,  then  in  answer  to  the  question 
propounded  to  yon  by  the  court  you  will  an- 
swer that  A.  Ij.  Boynton  understood  that  be 
was  purchaaittg  aU  of  tbe  pine  timber  on  tbe 
1,000-acre  tract  of  land,  and  will  not  answer 
that  tbe  defendant- A.  L  Boynton  understood 
^bat  he  was  purchasing  1.000  acres  of  pine 
tbnber  on  the  Waldron  land." 

The  Jury  made  a  finding  that: 

"A.  li.  Boynton  understood  through  his  agent 
McCtmico  that  he  was  purchasing  all  of  the 
pine  timber  on  tbe  Ben  Waldron  tract  of  land." 

The  court  entered  a  judgmoit  for  the 
plaintiffs  for  the  money  sued  for.  The  ev- 
idence was  conflicting  in  tbe  case,  and  It  Is 
not  necessary  to  set  It  out  It  appears  that 
Bon  Waldron  tract  contained,  lu  fact,  about 
1,100  acrea;  and  about  300  acres  of  it  was  In 
cultivation.  Mr.  Waldnm,  the  owner  of  the 
title,  however.  In  conveying  the  timber  right 
on  the  tract,  excepted  and  reserved  100  acres, 
which  was  bis  borne.  App^jjees  had  an  inter- 
est; in  the  undiaputed  evin^ce,  In  the  tim- 
ber on  tbe  tract  ot  1,100.         100  acres. 


Lacy  ft  Bramletta^  ot  Iiongvlew,  tor  appe- 
lant 

Toung  ft  SttdictHnls  of  Longrlew.  and  B. 
T.  JTcmeB.  of  Henderson*  for  appellees. 

XiDVY,  J.  (after  stating  tbe  facts  as 
above).  [1,2]  Tbo  wrlttoi  contract  of  sale 
provides  for  a  conveyance  by  deed  by  Olark 
and  Stone  to  A.  Lk  Boynton  «f.  besides  oth^ 
property,  "1,000  acres  ot  ptne  timber,"  whldi 
was,  as  the  writing  states,  "situated  about 
six  miles  south  <tf  Hallsvllle  In  Harrison 
county,  Texas,  on  the  land  of  Ben  Wal&tm.*' 
TbB  sole  dllEerence  between  the  parties  per^ 
tains  to  the  "1,000  acres  of  pine  timber." 
And  in  view  of  the  pleading  and  evidoice 
the  e(m<Ansion  to  be  readied.  In  order  to  de- 
twmlne  tbe  difleroices,  was  Qiat  of  whether 
or  not  boOi  tbe  parties  "bare  made  a  valid 
oral  agreement  free  from  mistake  pertaining 
to  tbe  pine  timber,  but  m  mistake  in  express- 
ing its  terms  has  been  made  In  reducing  it  to 
writing.  The  queetUn  as  submitted  by  tbe 
court  seems  to  restrict  .the  Jury's  Inqslry  to 
the  understanffing  of  A.  L.  Boynton  ouly  as 
to  the  terms  of  the  agreement  respecting  pine 
timber.  Whether,  though,  the  question  prc^ 
erly  submitted  the  issue  Is  immaterial  for 
discussion  here,  since  no  objection  thereto  is 
made  on  this  appeal.  The  limitation,  how- 
ever, placed  on  the  question  by  the  special 
cbarge  glv^n  and  excepted  to  and  made  the 
basis  of  assignment  of  error  is,  In  the  record, 
material  error  this  coinrt  condndeSL  Tb.e 
special  enlarge  infonus  tbe  jury  that  If  Mc- 
Oonico,  "the  agent  of  the  defendant  A.  L. 
Boynton,"  "undostood"  the  agreement  to  be 
that  Clark  and  Stone  were  to  make  convey- 
ance to  A.  L.  Boyntm  of  all  tbe  pine  timber 
on  the  1,000-acre  tract  of  land  of  Ben  Wal- 
dron, then  A.  It.  Boynton  would,  as  a  matter 
of  law.  be  held  to  have  "understood"  or  agreed 
to  that  term  of  the  contract  The  legal 
doctrine  Involved  in  this  special  charge  has 
application  when  the  contract  has  been  n^o- 
tlated  and  a  final  agreement  effected  througb 
an  agent  acting  in  behalf  of  his  prlndpaL 
Sybes  V.  Speer,  112  S.  W.  422;  Harrell  v. 
Brooks.  SZ  Teix.  av.  App.  334, 113  S.  W.  901: 
Irvine  V.  Grady,  86  Tex.  120.  19  S.  W.  1028. 
But  tbe  legal  propoeltltHi  involved  lu  the 
sptK^al  charge  has  no  appUcati<m,  we  firmly 
conclude,  to  tbe  facts  of  this  case.  It  is  ad- 
mittedly shown  that  fhe  writt^i  Instrument, 
purporting  to  be  tbe  prior  oral  agreement,  was 
signed  by  A.  L.  Boynton  in  person,  and  not 
by  Mr.  McConieo  as  agent  tor  A.  L.  Boynton, 
And  there  Is  no  evidence  in  the  record,  or 
pointed  out  In  tbe  briefg,  that  authmrises  a 
finding  of  fact  that  Mr.  Boynton  nev^  author* 
ized  or  agreed  that  Mr.  McOonlco  should  in 
behalf  of  A.  L.  Boynton  buy  the  property,  or 
negotiate  for  Its  purchase,  or  fix  terms  ot 
purchase,  or  consummate  a  verbal  or  written 
agreemwt  ot  any  kind  with  Olarlc  and  Stone 
for  the  utopvrtr  os  any  part  ot  it  Ifo.  He- 
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Conleo,  fts  pvarai,  was  eagasoA  by  A.  L. 
Boynton  to  Itx^  OTer  the  property  <^ered 
for  sale  by  Clark  and  Stone,  and  to  make 
iDTestigBtlon  and  report  to  Boynton  the  re- 
sult and  oitinion  of  the  InTestlgatlon  concern- 
ing the  property.  A.  L,  Boynton  and  Clark 
and  Stone,  eat^  in  person,  coodncted  the  ne- 
gotiations and  effected  whatever  agreement 
was  made  between  tiiem  ooncemlng  the  sale 
and  purchase  of  all  the  property.  At  the 
time  all  the  parties  went  to  the  law  office 
to  bare  the  agreement  reduced  to  writing  a 
real  firm  "trade"  or  agreement  had  been 
made  by  Boynton  and  dark  and  Stone,  each 
In  person ;  and  this  oral  agreement,  already 
mtered  into  was  the  agreement,  to  be  written 
np.  The  evidence  eliminates  any  question  of 
agency,  and  makes  pertinent  a  decision  only 
of  whether  or  not  the  parties  have  made  a 
valid  oral  agreement  or  contract  free  from 
mistake,  but  a.  mistake  in  expressing  Its 
terms  has  been  made  in  reducing  it  to  writ- 
ing. Mr.  McConico  was'mer^y,  at  most,  ren- 
dering a  gratuitous  service  or  in  le^al  effect 
m^^y  in  the  attltnde  of  testifying  as  a  wit- 
ness to  an  oral  agreement  when  informing 
the  attorney  as  to  the  terms  of  the  agreem»it 
previously  negotiated  and  finally  agreed 
upon  by  the  inrties  in  person  and  without 
the  Intervention  of  any  ag^L  And  In  any 
event,  in  the  record,  Mr.  McConlco's  "under- 
standing" of  the  terms  of  an  oral  contract, 
which  was  previous  to  Its  being  reduced  to 
writing,  negotiated,  and  consummated  entire- 
ly by  the  parties  themselves,  each  In  person, 
would  not,  as  a  matter  of  law,  conclusively 
bind  A.  Boynton.  The  "understanding" 
of  Mr.  McConico  of  the  contract  is  merely  a 
matter  of  evidence  to  be  considered  by  the 
Jury  along  with  all  the  evidence  as  would  be 
the  testimony  given  by  any  witness  present  at 
the  trial  and  hearing  the  parties  finally  agree 
on  the  particular  terms  of  an  oral  agreement. 

The  judgment  Is  reversed,  and  tbia  caoae 
zananded  for  another  trlaL 

On  Blearing. 

Appellees  ixudat  that  the  special  Instrac- 
tkm,  fOK  the  giving  of  which  the  Jadgmeot  is 
ifgraed,  was  not  error,  "because  the  contro* 
Tcrqr  is  not  about  the  terms  of  pnrcbase^  \mt 
caoeenm  only  tbe  acreage  of  tbe  tUnber,"  and 
"Uiat  tboe  Is  anqite  evldenoe  to  make  A.  L. 
Bogmtm  dtargeabto  with  Us  agmt  MoOo- 
nioo's  knowledge  as  to  the  acreage  of  tlm- 
ber.**  Tbe  defendant  did  plead  misrepresenta- 
tion and  false  r^iresentatlon  of  the  amount 
of  tim^  on  tbe  Waldron  tract  of  1,000 
acres.  Bat  the  anastlim  u  sabmltted  by  tbe 
cooit;  and  as  It  w$m  in  the  record  treated 
the  parties,  could  not  reasonaUy  be  construed 
as  inquiring  tot  the  fact  of  whether  or  not 
tbere  was  ndsretnesentatlon  oC-tbe  amount 
of  ttmbflr  OD  the  land,  and  consequently  a 
materia]  slKwtage  of  the  AOKnut  thought  to 
be  pnrcbased,  as  a  plea  In  avtridance  of  the 
236S.W.-33 


ttfma  of  the  contract  The  word  "nnder- 
stand"  in  the  question  asked  was  used  In 
the  sense  of  "agree,"  and  the  effect  of  the 
question  was  to  inquire  for  a  fact,  1.  e., 
whether  there  was  an  agreement  between  A. 
li.  Boynton  and  dark  and  Stone  that  A.  Ii. 
Boynton  should  have  all  the  pine  timber,  be 
It  little  or  much,  then  on  tbe  Waldron  tract, 
or  aU  the  i^e  timber  on  as  much  as  1,000 
acres  ont  of  the  Waldron  tract  Hie  ques- 
tion was  entirely  directed  to  "a  term"  at  tbe 
agreement,  in  ordOT  that  the  court  could  de- 
termine from  the  Jury's  answer  whether  or 
not  both  of  tbe  parties  made  a  valid  oral 
contract  tree  from  mistake  pertaining  to 
the  pine  timber,  but  a  mutual  mistake  in  ex- 
pressing Its  terms  had  been  made  in  reduc- 
ing it  to  writing.  Xi  the  Jury  had  answered 
that  Boynton  orally  agreed,  as  contended  by 
appellees,  to  buy  the  pine  timber,  be  it  little 
or  much,  then  stapding  on  the  1,000  acres  of 
the  Waldron  tract,  then  the  court  would 
have  construed  the  written  contract  as  if  it 
were  so  intended  by  tbe  written  contract  in 
evidence.  But  if  the  Jury  had  answM-ed  that 
Boynton  made  the  oral  agreement  with  Clark 
and  Stone,  as  cont^ded  by  appellant,  to  pur- 
chase "1,000  acres  of  pine  timber"  out  of  the 
Waldron  tract  then  the  court  would  have 
construed  the  written  contra^  as  being  with- 
out mutual  mistake  made  In  reducing  It  to 
writing. 

All  the  evidence  agrees  that  McConlco's 
agency  up  to  the  time  he  went  to  the  attor- 
ney's office  was  that  only  of  an  investigator 
of  the  property  and  Co  make  report  thereon 
to  his  employer.  He  had  no  authority  to  ne- 
gotiate terms  of  contract  or  act  in  bdiaU  of 
the  appellant  In  th^t  respect  The  evidence 
is  without  dispute  that  the  parties  them- 
selves finally  made  and  entered  Into  the 
oral  contract  at  the  Mobberly  Hotel,  and  that 
no  part  of  it  was  made  the  Intervention 
ot  an  agent  McConico  was  authorized,  ac- 
cording to  the  evidence,  "to  outline  the  con- 
tract," already  theretofore  agreed  upon  by 
the  parties,  to  an  attorney,  for  the  purpose 
of  enabling  him  to  reduce  It  to  writing.  The 
parties  went  to  tbe  attorney's  offloe  **to  bare 
the  contract  drawn  up,"  not  to  mate  a  ccm- 
baet  McConico  only  outlined  the  contract 
and  "gave  the  attorney  an  outline  ftf  the  con- 
tract," In  order  that  be  might  reduce  It  to 
writing.  If  McConico  made  a  mistake  in 
<*oatlinlng  the  cmtract**  to  the  attorney  as 
to  tbe  clause  In  question,  tiien  probably  such 
a  mlatake  woiUd  be  imputed  to  appellant  and 
a  reitormatlon  would  obtain.  But  if-lfeOobleo 
correctly  "onflined"  the  tme  agreement  of 
both  the  parties  as  to  the  clause  in  question, 
then  he  made  no  mistake^  And  the  question 
Is  not  that  of  whether  w  not  Qie  attomcfy 
made  a  mistake  in  writing  the  words  In  ques- 
tion, f  (n  it  does  not  appear  in  ail  tbe  eridience 
that  the  attorney  did  hbna^  make  any  mia- 
taka  There  Is  a  difference  between  the  par- 
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ties  OiemselTei  as  to  the  true  tenn  of  agree- 
ment about  t2ie  parchase  of  "Qie  pine  tim- 
bar,"  and  If  a  mistake  was  made  as  to  tlie 
agrettoent,  the  parties  made  it 

Tbe  special  charge,  we  think,  was  «Tor. 
because  what  McOmico  **nnderstood"  about 
tibe  Irne  terms  of  tbe  ori^nal  contracC  would 
not  be  imputable  as  a  matter  of  law  to  B<^- 
ton.  For  McGonloo  had  no  authority  In  tbe 
evidence  to  cwtract  or  make  eontraeCa  w  to 
act  in  behalf  ot  ly^llant  In  making  a  con- 
tract; McOonlco's  agency  being  to  tb»  extent 
only     a  timber  Inveat^tor. 

It  is  cmduded  by  the  conrt  Out  the  mo- 
tion tta  rdiearlng  should  be  overruled. 


BURK  V.  E8TE8.   (N«.  9399.)  * 

(Gonrt  of  GiTil  Appeals  o{  Texas.  Atistln. 
Dec  14, 1821.  Behearing  Denied 
Jan.  U,  19S21) 

1.  Brokers  ^67(2)— May  repretest  both  par- 
ties with  their  eonseitt. 

A  real  estate  broker  may  represent  both 
parties,  and  recover  his  commiBaions  when 
earned,  if  they  sre  aware  that  he  Is  represent- 
ing both,  sod  acqniesce  In  m  consent  to  bis  do- 
ing so. 

2.  Brokers  «s»74--Where  represestlsg  both 
parties  may  rseover  both  eonmlssleBs  frosi 
defaeltlng  party. 

A  twoker  who  represents  both  parties  with 
tkeir  knowledge  and  consent  msy  recover  both 
commissions  from  the  defaulting  party. 

3.  Brokers  «=>58— Not  eatltlsd  to  eommlssloNs 
OS  theory  of  enforcsalils  oontraot  betwecs 
parties,  where  there  has  been  oral  raotfMoa- 
tlos  of  Issd  oontrset 

A  broker  is  not  entitled  to  commiaaiona  on 
the  theory  of  hayhig  brought  tiie  parties  togeth- 
er in  an  enforceable  contract  for  cMiveyanoe  of 
Isnd,  a  material  modification  in  tbe  original 
written  agreement  haviiig  been  introduced  hj 
agreement  of  tbe  parties,  without  being  reduced 
to  writing,  ss  required  by  the  ststate  of  feauda. 

4.  Brekers  «=a&4— To  he  entltlsd  t«  oesiMls- 
slea  en  theory  of  briaBlng  a  casteeisr,  be 
iBSst  he  shows  abie^  as  well  as  rsady  and 
wlillag. 

Brokers,  to  be  entitled  to  commlsdons  on 
the  theory  merely  of  baring  brou^t  a  cus- 
tomer, must  show,  not  only  tiiat  he  was  ready 
and  willing,  bat  thst  he  wss  sble. 

5.  Brokers  «»86(5)— Castosier  for  exchange 
not  sbowa  aUe  by  sbowlag  tssder  of  abetraot. 

Brokers'  customer  for  an  exdiange  of  lands 
with  defendant,  the  conveying  of  a  good  titie, 
subject  to  enumerated  incumbrances,  being  con- 
templated, la  not  shown  able,  so  as  to  entitie 
the  brokers  to  commission,  by  merdy  showing 
the  tendering  of  an  abstract  to  defendant,  and 
his  refusal  to  accept 


Error  fran  District  Court;  Vfln  Oreen 

Cotmty;  O.  £.  Dubois.  Jndge. 

Action  by  D.  3.  Bark  against  Q.  B.  Estee. 
Judgment  for  defendant  and  plalntllf  brings 
error.  Affirmed. 

Blanks,  Collins  A  Ja^aon,  of  Ban  Angelo, 
tor  idaintiff  In  error. 

Anderson  &  Upton,  of  San  AngaliH  for  d»* 
fendant  in  error. 

Findings  of  Fact 

BRADY,  J.  For  conrenience,  D.  J.  Burk, 
the  plaintiff  In  error,  will  be  referred  to  In 
this  opinion  as  the  plaintiff,  and  G.  B.  Bstes, 
the  defendant  in  error,  as  the  defendant. 

Plaintiff,  a  real  estate  broker,  sued  defend- 
ant for  a  commission  for  effecting  an  ex- 
change of  lands  between  defendant  and  one 
Davis.  He  claimed  a  commission  frmn  de- 
fendant on  the  value  of  bis  equity,  under 
an  alleged  contract  to  that  effect,  and  also 
a  conmiiBsion  on  the  value  of  the  eqnlty  of 
Davis  In  his  property  because  defendant 
wrongfully  refused  to  carry  out  the  trade, 
and  caused  tbe  loss  of  the  latter  commis- 
sion. 

Tbe  only  testimony  given  on  the  trial  was 
that  of  plaintiff  himself,  and  the  introduc- 
tion of  the  written  contract  which  it  was 
claimed  was  made  betwoCT  the  parties.  At 
tbe  conclusion  of  the  plaintiff's  testimony, 
the  court  sustained  defendant's  motion  for 
judgm^t;  there  being  no  Jury.  Tbe  judg- 
ment recites  that  the  testimony  was  found 
by  the  court  to  be  true,  but  that  it  was  in- 
suffld^t  to  warrant  a  judgment  for  plaintiff. 

Tbe  following  material  facts  are  dedndble 
from  plaintiff's  testimony: 

That  Estes  and  Davis  both  listed  real  es- 
tate with  bim  for  sale  or  exchange ;  that  be 
brought  them  together;  that  after  consid- 
erable negotiations  they  entered  into  a  wrlt- 
t^  contract  comprising  every  essential  req- 
uisite of  a  purchase  and  sale  agrerauent,  in- 
cluding the  privilege  of  inspection  of  the 
Amarillo  properties  by  Estes;  that  Estea. 
after  returning  borne  from  his  inspection  trip 
and  some  further  n^otlatlons  wltb  Davis, 
finally  authorized  blm  to  make  the  exchange 
with  Davis  in  accordance  with  the  terms 
outlined  in  tbe  original  contract  provided 
he  would  trade  his  equities  on  an  even  basis: 
that  Burk  communicated  such  proposition 
to  Davis,  who  accepted  the  same ;  that  there- 
after Burk  considered  the  trade  closed,  pro- 
cored  Davis'  abstract,  and  submitted  the 
same  to  Estes  for  examination;  and  that 
Estes  refused  to  consummate  the  trade  or 
to  pay  tbe  plaintiff  bis  commlstiona. 

It  is  also  Insisted  by  pl  Mntlff  that  we 
should  find  that  Davis  was  r^dy,  willing, 
and  able  at  all  times  to  perform  his  part 
of  the  contract.  This  finding  we  can  make 
only  in  part,  the  evidence  authorising  tbe 
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candoBlon  tbat  DbtIs  was  ready  and  wlUinr 
to  perfMin  tbe  contract,  and  to  exduuige  bis 
equity  for  that  of  defendant,  but  it  was  not 
ebown  tbat  be  was  able  to  do  so.  The 
Aance  in  tbe  wlgloal  contract,  effected  by 
defendant's  new  propositloo  to  exchange 
eqnitiflB  on  an  even  basis,  was  matwlal,  and 
was  naver  redneecl  to  writliig.  TUa  duinee 
added  a  new  tmn  to  tli»  cmitiact,  to  the 
ezt»t  of  rearing  defradant  from'tba  execn- 
tlon  and  paymoit  of  94,000  In  vendor'a  Uen 
notes  against  the  pn^erty  he  wAs  to  leotf  re 
In  ezdmnga 

Opinion. 

[1]  It  is  Insisted  by  defendant  that  tbe 
Jadgm^t  should  be  affirmed  because  in  no 
event  conM  plaintiff  recover,  since  the  undis- 
puted facts  show  tbat  he  represented  both 
parties  in  the  exchange  of  their  lands,  and 
that  such  a  relation  is  against  sound  public 
policy.  We  cannot  sustain  this  proposition 
under  the  fa<^  of  the  case.  It  is  doubtless 
the  rule  generally  that  a  real  estate  broker 
may  not  legally  rqiresent  both  parties  to  a 
trad^  but  this  rule  Ita^  is  subject  to  tbe 
qnaUflcatlon  that  the  parties  must  be  Igno- 
rant of  the  dual  representatlmi.  If,  in  fact, 
they  are  aware  that  he  Is  representing  both, 
and  they  acquiesce  In  or  consent  to  his  do- 
ing so.  no  sound  reason  ia  perceived  why 
be  may  not  act  for  both  parties,  or  as  a  mid- 
dleman between  them,  and  recov^  his  com- 
mlfliEdons  when  earned.  Leake  v.  Scaiet,  140 
S.  W.  814;  Hunter  v.  Lyons,  144  3.  W.  363; 
Inman  t.  Brown,  147  8.  W.  9BZ;  Hill  T.  Pat- 
ton,  160  S.  W.  1155. 

It]  It  also  seems  tbat  a  broker  may  recov- 
er, not  only  the  commission  contracted  to  be 
paid  'by  tbe  defaulting  party,  but  also  tbe 
commission  which  he  would  otherwise  have 
received  from  the  opposite  party.  If  both 
principals  knew  of  the  double  representation. 
Hunter  t.  Lymis,  supra. 

FraM^an  Inspection  of  the  pleadings  and 
the  a|j|piment  of  plalntifTa  counsel,  It  ap- 
pears that  plaintiff  predicated  his  right  to 
recover  vvoa  two  theories :  (a)  That  be  had 
brong^t  the  parties  together  in  an  enforce- 
able contract,  capable  of  spe<lflc  perform- 
ances and  that  defradant  wrongfully  refused 
to  consummate  the  trade;  (b)  that  wheth». 
tl>e  contract  was  an  oifOTceable  one  or  not, 
he  shODld  recover  because  he  was  the 
dent  and  procuring  cause  of  finding  a  pur- 
diaseor  for  d^oidant's  lands,  ready,  able, 
and  willing  to  exchange  on  terms  mutnaUy 
satlaCacttny. 

[3]  As  to  the  first  of  these  conditions,  we 
think  It  Is  clear  that  plaintiff  could  not  re- 
cover' under  bis  own  testimony.  The  con- 
tract was  not  enforceable  through  specific 
performance  because  a  material  change  and 
modiflcaticHi  in  the  original  written  agree- 
meat  had  been  Introduced  by  agreement  of 
tbe  parties,  and  was  never  reduced  to  writ- 
ing; therefore,  under  the  statute  of  frauds. 


tbe  contract  oould  not  be  enforced;  It  being 
one  for  the  conveyance  of  land.  Hoss  v. 
Wren,  102  Tex.  567,  113  S.  W.  730,  120  S. 
W.  847;  Britton  v.  Eagan,  106  S.  W.  072; 
Lanham  v.  CockreU,  108  Tex.  403,  104  S.  W. 
036;  Dodge  v.  Lacey.  216  S.  W.  400;  Arm- 
strong V.  Paynes  238  S.  W.  130;  La  PreUe  t. 
Brown.  220  S.  W.  WL 

[4,  C]  Upon  the  second  condition  whidi  It 
Is  claimed  entitled  plalntUt  to  Judgmeoit,  we 
hold  that;  notwithstanding  no  binding  om- 
tract  existed,  plaintiff  mli^t  stlU  be  entitled 
to  his  commissions,  if  be  brongbt  a  pntcbaeer 
who  was  willing  and  able  to  buy  or  ezebai^ 
the  property,  bat  was  pi»vented  through  the 
fault  of  defendant  Hamburger  t.  ThMuas, 
103  Tex.  286,  126  8.  W.  561;  Lanham  t. 
Co(d:rdl,  supra.    But  was  it  shown  tliat 
pielntlff  found  sncb  a  purdiaser?  That 
Davis  was  ready  and  willing  to  consummate 
the  exchaive  Is  fairly  inferable '  from  the 
testimony,  bnt  it  was  not  shown  that  he  was 
able  to  do  Kk    The  omtract  betwesn  the 
parties,  if  one  was  made,  constituted  an  ex- 
change of  equities  in  lands,  and  dearly  con- 
temi^ted  that  each  party  had  a  good  title 
to  his  property,  and  wotild  cmTey  a  good 
tltte.   If  the  title  of  Davis  was  not  good, 
then  he  was  not  able  to  perform  his  contracL 
The  only  evldesice  tending  to  show  this  es- 
soitial  fSaaeat  in  idalnlifl's  case  was  the 
testlinony  of  plaintiff  that,  after  he  bad 
brooght  Uie  parties  into  agreement  tipon  the 
ihud  terms,  be  tendered  to  d^nidant  ab- 
Btracto  of  tltto  to  tbe  Davis  pr(%>erty,  but 
that  defendant  refiised  to  accept  them,  and 
said  be  was  not  ready  to  close;   What  the 
abstracte  cmtained,  or  whether  th^  pur- 
ported to  show  any  title  whatsoever  in 
DavlB,  was  not  shown,  nor  attempted  to  be 
shown.   This  may  have  been  through  over- 
sight, or  because  plaintiff  was  unable  to  show 
good  title  in  Davis.    Probably  it  was  not 
the  former  reason,  because  the  statement  of 
facts  fairly  reveals  that  plaintiff  was  inter- 
rogated as  to  the  existence  of  certain  in- 
cumbrances on  the  Dayla  property,  which 
were  not  disclosed  In  the  written  contract 
between  tbe  parties,  and  apparently  not 
known  to .  defendant    There  Incombrances 
were  indicated  to  be  a  deed  of  trust  against 
the  property  for  $10,000,  and  a  material- 
man's lien  in  excess  of  ¥300.    We  do  not 
mean  to  find  that  tlie  evidence  shows  there 
were  any  such  Incumbrances  existing,  but 
plaintiff's  attention  was  directed  to  these 
suggested  liens  while  on  the  stand,  and  we 
must  presume  the  questions  were  asked  in 
good  faith.    They  were  matters  materially 
affecting  the  title,  and  plaintiff  admitted 
that  If  Mr.  Davis  could  not  furnish  good  title 
defendant  was  not  bound  to  accept  But 
whatever  the  reason  may  have  been,  plain- 
tiff did  not  undertake  to  show  that  Davis 
had  a  good  title,  or  that  the  abstracts  tender- 
ed purported  to  show  title  In  him.  The 


Digitized  by  Google 


286  SOUTSWESTBBN  RBPOBTKB 


(Tex. 


tesMmony,  In  r^ard  to  the  offer  to  ddlver 
abstracts  to  defendant  and  his  refusal  to 
acc^,  was  wholly  Insufficient  to  afford  any 
presnmptfon  that  the  abstracts  so  tendered 
showed  or  tended  to  show  a  good  title.  At 
most,  this  testimony  would  serre  to  show  a 
compliance  by  Davis  with  bis  obligation  to 
famish  abstracts  within  the  time  prescribed 
Id  the  ccmtract,  and  of  his  willingness  to 
perform  the  contract.  Even  If  the  written 
contract  had  been  gpeciflcally  enforceable, 
Davis  would  not  have  been  entitled  to  re- 
ceive a  conveyance  of  defendant's  land  in 
exchange  for  Ms  own  without  showing  that 
he  had  a  good  title,  or  without  tendering 
abstracts  purporting  to  show  such  title.  Cer- 
tainly plaintiff,  for  the  purpose  of  claiming 
a  commission,  could  occupy  no  better  posi- 
tion, for  this  right  depended  as  much  on  the 
ability  of  his  purchaser  to  perform  as  upon 
his  readiness  and  willingness  to  do  so.  The 
burden  of  proof  was  upon  the  plaintiff  to 
prove  bis  allegations  and  to  establish,  prima 
fade  at  least,  that  Davis  bad  good  title. 
Having  failed  to  do  so,  we  hold  that  be 
made  no  case,  and  that  judgment  was  prop- 
erly rendered  for  defendant 

AU  assignments  are  overruled,  and  the 
Judgment  will  be  affirmed, 

Affirmed. 


DURFEE  MINERAL  CO.  v.  CITY  NAT. 
BANK  OF  TEMPLE.    (No.  6397:)  « 

(Oonrt  of  Civil  Appeals  of  Texas.  Anatln. 
Nov.  9.  1921.    Rehearing  Denied 
Jan.  18.  1922.) 

1.  Oaralabnant  4ss>142— Aiuwer  of  oorporatlon 
oBittiM  atatoneat  of  Mrtar's  Interaat  there- 
In,  ami  act  swoni  to,  la  •■bject  to  axooptiom. 

The  answer  of  a  nonresident  corporate  gar- 
nishee wUdi  did  not  spedfically  deny  that  the 
debtor  owned  any  shares  in  the  corporation, 
and  did  not  state  whether  he  had  any  interest 
therein  as  required  by  statute,  and  which  was 
not  signed  or  sealed  by  the  notary,  and  there- 
fore not  sworn  to,  was  subject  to  exception 
by  the  creditor. 

2.  GanlahMent  9=0 1 43— Notice  to  gamlthoe  of 
fOoMoIni  oxeoptloea  to  aumr  la  ainoeoi- 

Where  exceptions  to  a  garnishee's  answer 
were  sustained  when  the  case  was  called  for 
trial,  apparently  in  due  order,  neither  the 
creditor's  counsel  nor  the  court  owed  the  gar- 
nishee any  duty  to  give  notice  of  such  ruling 
before  proceeding  with  the  trial  of  the  case,  but 
it  was  the  gam^ee'i  butiness  to  follow  the 
case. 

8.  OanilsiinaBt  «=s>t49  —  Statate  relatlag  to 
oommlsslon  to  take  dopositioas  faapplloable 
where  aoDrmltfmt  ganilihoe'a  anwor  Is  In- 
•affioleit. 

Rev.  St.  1911,  art.  283,  requiring  a  commis- 
sion to  compel  the  garnishee  to  answer  Inter- 


rogatories where  the  garoMhee  resides  In  an- 
other  eoonty  and  fails  to  make  answer,  does 
not  apidy  whore  a  BOttKaldent  gamlahee  filed 
an  answer  and  thenby  mbmltted  Co  the  jn- 
risdietion  of  the  oonr^  cfen  thoni^  the  anaww 
was  so  defective  that  it  amounted  la  law  to  no 
answer. 

4.  Qaralshnoat  «e»178  —  Statate  avthorblei 
jMdinoNt  after  garNlabea^  difwtt  ieea  art 
apply  after  dofoethn  aanrer  ear  te  aoarael- 
dent  •aralslieeL. 

Ber.  St.  lAll,  art  282,  providing  for  indg- 
ment  against  the  garnishee  by  defaidt  where  it 
has  failed  to  make  answer,  does  not  app^ 
where  the  garnishee  has  made  detective  answer, 
nor  does  it  apply  to  nonresident  garoSshee. 

9.  Garnlshmeat  «=3l80— Jadgnieat  oaaaot  be 
rendered  without  proof  agalast  eoareeiieBt 
aaswerlng  gariUshee  before  oeaalwlaB  Is- 

MM. 

Under  Bev.  St.  1911.  art  298,  anthoridng 
Judgment  against  the  gamlahee  where  It  ap- 
pears from  Uie  answer  that  it  is  indebted  to 
defendant,  or  where  that  fact  is  otherwise  made 
to  appear,  does  not  authorise  a  Judgment  to 
be  rendered  against  the  garnishee  without  pro<tf 
it  is  indebted  to  the  Judgment  ddbtor,  where 
the  garnishee  was  a  nonresident  and  filed  an 
answer  which  was  insuffident,  and  iriiere  no 
commission  had  Issued  to  require  the  garnishee 
to  answer  interrogatories. 

6.  Garaisliaeat  «=»|.^M  dopeade  ea  atrtst 
law. 

Garnishment  is  an  inqnlsitorial  and  sum- 
mary proceeding,  and  depends  on  strict  law. 

7.  Garalshmeat  «s>  1 46— Garnishee  ahoeW  bo 
pernltted  to  amead  defective  answer. 

Under  the  spirit  of  the  garnishment  stat- 
utes, a  garnishee  whose  answer  was  defective 
for  hilure  to  state  required  facts,  and  becaoie 
not  sworn  to,  shonld  be  ^ven  an  opportnnlty 
to  amend. 

On  Motion  te  Strike  Tranaeript 

8.  Appeal  and  error  «S9655(I)— Page  jlftru- 
seript  laaerted  after  eertifloaUoa  alflild  be 
strlokei. 

A  page  of  transcript  of  record  wUdi  wai 

not  bound  by  the  tape  or  ribbon  under  the  seal 
of  the  court,  as  required  by  rule,  and  whldi  con- 
tained matters  filed  by  the  derk  below  after 
official  certification  of  the  transcript,  is  im- 
proper and  Bhould  be  stricken  from  the  record; 
but  it  is  not  necessary  for  that  rMaoa  t» 
strike  the  entire  transcript. 

9.  Appeal  and  enw  «s»«44(l)  -~  DafMb  le 
traaacrlpt  hoM  net  wahred. 

Induslon  in  a  transcript  of  a  page  not 
bound  by  the  tape  under  the  seal  of  titie  conit, 
and  containing  matter  filed  after  the  traoscript 
was  certified,  was  a  violatioo  of  both  the  let- 
ter and  the  sjHrit  of  the  rnle  intended  to  pro- 
tect the  veri^  of  the  record,  and  involved  a 
breach  of  the  rules  which  neither  party  could 
waive,  so  that  Courts  of  Civil  Appeals  rule  8 
(142  S.  W.  xi),  relating  to  time  for  motion  te 
strike  the  transcript.  Is  not  applicable. 


«9rer  oUmt  earn  n*  wme  tepla  and  KBY-NUUBER  in  all  Key-Numbered  Dlf  e«i  aa4  IbOMM 
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On  Rebesring. 
and  flrror  ^662(2)— Reoital 


■0 


to.  Appeal 

proof  was  heard  produdM  pmnmptlon  to 
sapport  Judgment. 

The  preBTUBptioii  that,  in  the  absence  of  a 
statement  ttf  fitcts  or  flndtngs  of  fact  by  the 
trial  conrt,  the  jodgnieiit  below  was  Rtpportad 
by  snffident  eridsiMie,  is  on*  of  (act,  and  does 
not  apidj  where  the  rodtala  of  the  jndgment 
disdoae  that  the  ttid  court  did  not  hear  evi- 
dence, bat  rendered  judgment  alone  upon  a  the- 
ory of  law  disclosed  in  the  decree. 

i:rTor  from  Oonnty  Ooart;  U.  B. 
Blair,  Jodga 

Action  b7  the  City  National  Bank  of  Tem- 
Ifle  against  the  Durfee  Mineral  Company,  as 
garnishee.  Judgment  for  the  plaintiff,  and 
die  garnishee  Ivings  oror.  Reversed  and 
remanded. 

W.  D.  Gordon,  of  Beaumont,  for  plaintiff 
In  error. 

W.  B.  Butler,  of  Temple,  and  Dllworth  & 
ManBhaU*  of  San  Antonk^  for  d^endant  In 
error* 


BRADT,  J.  Defendant  In  error,  City  Na- 
tional Bank  of  Temple,  held  a  Judgment 
against  one  B.  A.  Cordell,  amounting  to  about 
(9S0.  The  bank  Instituted  this  suit  In  gar- 
nishment April  12, 1920,  against  Durfee  Min- 
eral Company  and  another  corporation,  which 
latter  company  was  subsequently  dlsmlsaed 
from  the  suit  The  Durfee  Mineral  Com- 
pany was  a  foreign  corporation,  but  alleged 
to  have  ita  domicile  and  principal  office  In 
Wichita  county,  Tex.  ^e  application  and 
writ  of  garnishment  were  in  the  usual  form, 
and  serrlce  was  dnly  had  upon  the  president 
of  the  company. 

On  June  2,  1920,  which  was  flve  days  b&- 
tore  the  term  of  court  to  which  the  writ  was 
returnable,  plaiDtiff  in  error,  the  Durfee  Min- 
eral Company,  filed  Its  answer.  The  answer 
gaerally  denied  that  the  company  was  In- 
debted to  Cord^,  and  averred  that  It  had  no 
effects  of  his  In  Its  possession,  other  than 
that  the  books  of  the  company  showed  an  ap- 
parent ownership  of  six  ahares  of  its  caidtal 
stock,  which  stood  In  the  name  of  B.  A. 
CordelL  The  answer  then  proceeded  to  al- 
lege certain  facts  upon  information  and  be- 
lief, tending  to  show  that  this  stock  was. in 
fact  owned  by  Mr.  Cordell's  wife,  who  was 
largely  interested  in  the  company. '  The  an- 
swer did  not  purport  to  8i>eclflcally  deny  that 
Cordell  owned  any  shares  In  the  company, 
nor  did  it  state  whether  he  had  any  interest 
In  the  company,  as  required  by  our  statutes. 
Furthermore,  while  the  answer  was  signed 
by  the  company,  through  its  president,  and 
contained  the  Jurat  of  a  notary  public.  It  was 
not  signed  nor  sealed  by  the  notary,  and 


ther^ore  does  not  ahont  fliat  Oub  answer  was 
sworn  to,  as  is  also  a  reqniMmsBt  <tf  mt 
statutes. 

On  June  10,  1020,  defendant  in  error  ex- 
cepted to  the  answer,  allegli^  its  legal  insnf<< 
flci«icy  in  the  several  respects  heretofore 
noted,  and  prayed  that  the  answer  be  strli^ 
en  out.  It  seems  that  the  defendant  was  not 
represented  by  counsel  at  the  trial,  and  ob 
the  same  day  that  the  exceptions  were  ffled 
and  sustained  a  decree  was  entered  for  the 
bank  for  the  full  amount  of  its  Judgment 
against  Cordell,  and  execution  was  Issued. 

We  wUl  not  consider  the  aaslgoments  se- 
riatim, tint  will  briefly  dlscnss  the  principal 
questions  raised  on  the  appeal  In  the  wder 
deemed  most  convenient 

[t]  We  overrule  the  contention  that  th^ 
was  error  in  sostalning  the  exceptions.  It  is 
obvious  that  the  answer  did  not  comply,  in 
several  ei^aitlal  particulars,  witti  the  stat- 
ute, especially  hi  omitting  to  make  any  an- 
swer as  to  the  interest  of  Cordell  In  the  com- 
pany, and  also  in  that  the  answer-  was  not 
sworn  to.  Substantially  all  the  exceptions 
appear  to  ns  to  have  been  well  taken. 

[2]  We  are  also  of  the  opinion  that  there 
was  no  brror  In  proceeding  with  the  trial  of 
the  case  In  the  absence  of  counsel  for  plain- 
tiff In  error,  and  without  informing  coonsel 
of  the  company  of  the  action  on  the  excep- 
tions. Presumably,  and  as  far  as  the  record 
shows,  the  case  was  called  regularly  and  in 
due  order,  and  neither  counsel  for  defendant 
in  error  nor  the  conrt  was  under  any  duty 
to  give  any  notice  of  the  rulings  ma^e.  It 
was  the  business  of  plaintiff  In  error  to  fol- 
low the  case  In  its  orderly  rourse  through 
the  court,  and  no  error  is  apsurent  in  the 
record  in  this  particular, 

[3]  We  also  overrule  the  claim  that  the 
conrt  was  without  Jurisdiction  to  render  any 
Judgment  against  plaintiff  In  error,  a  nonres- 
ident garnishee,  without  having  previously 
propounded  Interrogatories  to  the  garnishee, 
under  article  283  and  succeeding  articles  of 
the  Revised  Statutes.  This  claim  Is  especial- 
ly urged  because  of  the  consideration  that 
the  trial  court  sustained  exceptions  to  the 
answer  as  legally  Insufficient,  and  in  effect 
held  It  to  be  no  ans^vjer  at  all. 

It  is  true  that  article  2S3  provides  that, 
where  a  garnishee  resides  In  some  other 
county  than  that  from  which  the  writ  of  gar- 
nishment issues  "and  falls  to  make  answer  to 
the  writ,"  the  court  shall,  on  motion  of  plalh- 
tiff,  issue  a  commission  to  some  officer  of  the 
county  in  which  he  resides,  requiring  the 
garnishee  to  answer  the  Interrogatories  con; 
talned  in  the  writ.  However,  this  article  Is 
not  regarded  as  applicable  to  the  present 
case,  for  the  very  simple  reason  that  the  gar- 
nishee did  not  fail  to  make  answer  to  the 
writ  It  filed  a  written  answer,  which  was 
defective  in  several  Important  particulars,  It 
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Is  trae;  neTertheless,  it  was  an  answer,  and 
coDstltTited  the  company's  legal  appearance 
in  the  court  a  qno.  It  was  sufficient  to  give 
Jurisdiction  to  that  court  over  the  person  of 
>tlie  garhlstaee,  and  to  enable  it  to  try  and  ad- 
judicate the  issues  properly  arising  there- 
-under.  This  was  the  lioldlng  by  the  Dallas 
-Court  of  Civil  Appeals,  in  Hardware  Co.  t. 
Texas  Cotton  Compresg  Co.,  28  S.  W.  168, 
mad  In  Wood  Mowing  A  Machine  Co.  v.  Ed- 
wards, 9  Tel.  Civ.  App.  537,  29  S.  W.  418. 
To  the  same  effect  is  the  holding  of  the 
Amarlllo  Court,  in  Jones  Hardware  Go.  t. 
Gunter,  184  S.  W.  S42. 

We  see  no  distinction.  In  principle,  as  to 
the  rule  in  garnishment  cases  and  In  other 
classes  of  cases  upon  the  question  we  are 
considering.  The  filing  of  an  answer,  how- 
ever defective,  constituted  1^1  appearance, 
and  conferred  Jurisdiction  over  the  person. 
This  the  garnishee  might  have  prevented, 
and  it  might  have  availed  Itself  of  the  statu- 
tory right  to  have  another  writ  issued  to 
take  its  deposition  in  answer  to  Interroga- 
tories, by  refusing  or  falling  to  answer  the 
original  writ  of  garnishment.  This  it  did 
not  choose  to  do,  but  filed  an  answer.  Even 
if  the  effect  of  sustaining  the  exceptions  to 
the  .answer  was  to  leave  the  garnishee  with- 
out any  answer  to  the  merits,  It  would  not 
affect  the  Question  of  the  court's  Jnrtsdietion 
to  proceed  with  the  canse. 

There  Is  another  question  upcm  which  we 
prefer  to  express  no  Bnal  opinion,  in  view 
of  the  conclusion  we  have  reached  that  the 
case  should  be  reversed  on  another  ground. 
It  is  urged  by  plaintiff  in  error  that,  er&i  if 
a  Judgment  could  lawfully  have  been  ren- 
dered under  the  circumstances  by  the  trial 
court,  it  could  not  do  so  until  the  succeed- 
ing defoult  day  after  the  exceptions  bad  been 
acted  upon  and  sustained.  This  construction 
of  the  statute  seems  to  have  beoi  givoi  by 
one  <a  the  Courts  of  Civil  Appeals  in  the 
case  of  McDowgU  t.  BeU.  46  S.  W.  400.  We 
are  unwilling  to  place  this  construction  upon 
Uie  Btmtute.  The  writ  was  retnniaUe  to  the 
June  term,  and  the  answer  was  ffled  before 
default  day;  tiberefore  it  would  regularly 
come  up  on  default  day,  bnt,  an  answer  be- 
ing on  file,  it  would  seem  to  stand  for  trial 
as  any  other  case.  The  Judgment  was  real- 
ly not  one  by  default,  but  was  after  answer 
filed  and  appearance  made.  Hence  we  do 
not  fed  called  upon  to  dedde  the  question 
suggested,  although  it  has  been  thought  prop- 
er to  Indicate  the  view  to  which  we  Incline. 

Tills  brings  us  to  a  consideration  of  the 
question  upon  which  we  hare  decided  the  case 
must  turn,  and  to  a  discussion  of  the  error 
which  we  think  requires  a  reversal  of  the 
cause. 

The  transcript  contains  a  copy  of  tlie  Judg- 
ment, and;  giving  full  verity  to  its  recitals, 
and  not  considering  a  portion  of  the  tran- 


script whidi,  <m  motion,  we  have  stricken  out 
for  violation  of  the  rules,  it  fairly  appears 
from  the  terms  of  the  Judgment  Uiat,  after 
sustaining  the  exceptions  to  the  answer  of 
the  garnishee,  the  court,  upon  failure  of  the 
garnishee  to  amend  its  answer,  proceeded  to 
render  Judgment  against  the  garnishee  for 
failure  of  a  sufficient  answOT  and  upon  the 
theory  that  the  garnishee  did  not  doiy  under 
oath  that  It  was  indebted  to  B.  A.  Cordell. 
Without  any  proof  having  been  required,  the 
court  roidered  Judgment  against  the  gar- 
ni^ee  for  the  full  amonnt  of  Its  Judgment 
against  Cordell.  Conceding  that  the  original 
Judgment  wias  rendered  In  the  same  court 
which  rendered  the  garnishment  Judgment, 
and  therefore  was  within  the  Judicial  knowl- 
edge of  the  court,  we  do  not  think  Judgment 
against  the  garnishee  was  authorized  without 
proof. 

[4]  The  procedure  In  gamlsliment  cases  is 
fully  and  ratha  elaborately  provided  in 
chapter  2,  tlUe  11,  Revised  Statutes.  Arti- 
cle 282  proTides  for  JudgmeiUn  by  default, 
where  the  garnlrtiee  baa  failed  to  make  an- 
swer to  the  wilt  Under  its  provistons* 
doubtless  the  plaintiff  In  garnishment  is  en- 
titled to  his  Judgment  against  the  gamlshee 
without  proof,  but  it  is  limited  to  cases  where 
there  has  been  no  answer  to  the  writ,  and, 
further  to  cases  of  resldeat  gamisheee.  Ob- 
viously, this  article  has  no  application  to 
the  present  case. 

[E]  We  next  find  provision  in  the  statutes 
for  Judgment  against  the  garnishee  in  ar- 
ticle 293.  Thereunder  the  court  Is  authorized 
to  render  a  Judgment  for  the  plaintiff  against 
the  garnishee  for  the  amount  of  Indebted- 
ness found  to  be  dne^  unless  such  amount 
shall  exceed  the  amonnt  of  plaintifTs  Judg- 
ment against  the  defendant,  in  which  event 
the  Judgment  shall  be  only  for  tbe  amount 
of  the  original  Judgment,  Interest,  and  costs. 
jSneh  a  Judgment  is  afforded  in  either  of  two 
cases:  First,  where  It  appears  from  the  an- 
swer of  the  garnishee,  made  in  either  ot  tbe 
modes  provided  for  In  the  diapter,  that  the 
garnishee  la  indebted  to  the  defendant ;  sec- 
ond, where  such  fkct  is  "otherwise  made 
to  appear,  as  liwdnafter  provided."  Clearly 
die  Judgment  in  tUs  ease  was  not  pmdlcat- 
ed  upon  t3ie  answer  of  the  ganiishee.  Cor  that 
expressly,  aHhou^  generally,  denied  that  it 
was  indebted  to  the  defendant,  and  Qiere  were 
no  adnilestons  of  fact  in  the  answer  which 
would  authorize  Judgment  to  be  entered  upon 
the  answer  alone.  Therefore  the  question 
arises:  How  otherwise  was  the  plaintiff  au- 
thorized to  take  Judgment?  The  answer  to 
this  question'  is  found  In  the  succeeding  ar- 
ticles, which,  In  effect,  provide  that  if  the 
plaintiff  is  not  satisfied  with  the  answer  of 
the  garnishee  he  may  file  a  controverting  af- 
fidavit. In  such  case,  the  statute  expressly 
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requires  an  issue  to  be  formed  under  the  di- 
rection of  the  court  and  tried  as  other  cases. 
As  vo  construe  the  statute,  If  the  garnishee 
Is  a  nonresidait  of  the  county  In  which  the 
proceedtng  is  pending,  but  files  an  answer 
submitting  his  person  to  the  jartedictlon  of 
that  court,  the  case  is  to  be  tried  In  the  same 
manner  and  In  the  same  forum  as  if  he  were 
a  resident.  However,  It  does  not  follow  that 
Judgment  may  be  rendered  without  proof. 
On  the  contrary,  we  tUnk  the  statute  should 
be  construed  to  reanlre  that,  as  in  otbo:  cas- 
es, the  burden  la  upcm  the  plaintiff  to  prore 
his  case  by  competent  erldaice. 

If]  Garnishment  while  provided  to  enaUe 
a  creditor  to  collect  his  debt  in  cases  where 
ordinary  remedies  are  Insuffldrait,  Is  nerer^ 
theless  an  Inquisitorial  and  summary  pro- 
ceeding, and  depends  upon  strict  law.  Oul- 
bertoo  t.  Ellison,  20  Tex.  102;  BfcDowell  t. 
Bell,  46  S.  W.  400;  Lockhart  t.  Bowles,  1 
WWte  &  W.  Civ.  Cas.  Ct.  App.  |  344;  Jemi- 
son  V.  Scarborough,  56  Tex.  360.  It  may 
seem  anomalous  that,  where  a  garnishee  has 
r^used'to  answer  the  writ,  or  has  made  In- 
sufficient answer,  the  plaintiff  la  required  to 
prove  the  very  facts  the  writ  was  intended 
to  elicit  But  the  procedure  is  provided  by 
the  statutes,  and  we  think  we  have  fairly 
construed  them.  After  all,  it  does  not  seem 
any  more  of  an  anomaly  than  the  require- 
ment  that,  in  the  case  of  a  nonresident  gar- 
nishee, no  Judgment  can  be  taken  against 
him,  U  he  has  failed  or  xefused  to  answer  the 
ori^al  writ,  untU  aft^  another  writ  has  is- 
sued with  a  cwnmlsslon  to  take  bis  answers 
to  the  very  same  questions  that  were  em- 
braoed  In  the  original  writ.  In  the  cose  of 
■ufdi  a  garnishee,  it  is  plain  that  the  Legia- 
latora  has  seen  fit  to  give  him  two  chances 
to  answer  in  the  garnishment  proceedings  be- 
fore any  Jndgnwat  at  all  i»a  be  taken 

Nor  la  the  resolt  of  onr  constmcOoa  of  the 
atmtutee  aa  applied  to  a  nonreeidoit  gar- 
nlAee  any  different  from  the  effect  wliere  a 
garnishee  files  an  answer,  under  oath,  in  con- 
formity to  Om  statute,  and  thus  defeata  the 
takiag-of  Judgment  on  lila  answer  and  with- 
oot  proof.  In  audi  caae,  mm  thooi^  it  may 
be  proven  that  his  nunnr  Is  not  true,  tbe 
burd«i  Is  by  statute  cast  npon  the  plaintiff 
to  prove  his  case.  We  think  this  is  also  the 
result,  under  the  very  provisions  of  the.l&w, 
where  a  ntmresident  garnishee  has  filed  an 
answer  containing  no  admissions  which 
would  anUiorise  Judgment  upon  them. 

We  have  examined  all  the  authorities  dted 
by  det^dant  in  error,  and  we  do  not  think 
the  holding  In  any  of  them  Is  at  variance 
with  tbe  opinion  here  expressed.  Hie  facts  In 
each  were  different,  as  far  as  appears  from 
the  reports,  and  the  qneations  decided  are 
not  the  same  aa  presented  lier^  Frankly, 


we  have  been  cited  to  no  cajae,  and  have 
found  none,  which  involves  the  same  facts 
and  the  same  question, 

[7]  Having  decided  that  the  case  must  be 
reversed,  we  think  it  Is  proper  to  add  that, 
under  the  spirit,  at  least,  of  the  garnishment 
statutes,  the  garnishee  in  this  case  should  be 
gXv&a  an  opportunity  seasonably  to  amend  its 
answer.  Jooes  Hardware  Co.  v.  Guntw,  184 
S.  W.  844.  If  it  should  not  do  so,  or  If  tbe 
plaintiff  is  not  satisfied  wlOi  the  answer  vp- 
on  which  the  garnishee  elects  to  stand,  the 
bank  may  file  its  controverting  affidavit  as 
provided,  and  xwove  up  Its  case. 

For  the  error  Indicated,  the  Judgment  wlU 
be  reversed,  and  tbe  cause  lemanded. 

Bevwaed  and  remanded. 

On  Motion  to  Strike  Transcript 

[I]  Defaidant  In  error  has  filed  a  motion 
to  strike  out  the  transcript  including  tbe 
alternative  prayer  to  strike  out  a  particular 
piage  of  the  transcript  It  Is  urged  that  the 
emtlre  transcript  should  be  stricken  out, 
because  it  is  not  prepared  in  accordance  wltb 
the  rule  for  the  district  and  county  courts. 
In  that  the  pages  are  not  all  included  In 
the  tape  or  ribbon  binding  under  the  seal  of 
the  clerk,  and  that  the  transoript  contains 
matter  not  properly  a  part  of  the  record. 

We  have  concluded  to  overrule  this  conten- 
tion, as  we  think  our  ruling  upon  the  page 
particularly  complained  of  sufficiently  cor- 
rects tlie  vlolatton  ct  the  rules  in  its  prqiara- 
tion. 

Upon  ffiiBminatlon  of  the  transcript  we 
find  that  page  17a  is  not  bound  by  the  tape 
or  ribbon  und^  the  seal  of  the  <dwk,  and 
that  It  appears  to  be  affixed  to  the  top  ot 
page  18,  and,  further,  the  matters  contained 
on  this  inserted  page  appear  to  have  been 
filed  by  the  clerk  below  on  January  28, 1921, 
whereas,  the  clerk's  offldal  certification  of 
tbe  transcript  appears  to  have  been  given 
January  15, 1921.  Therefore  It  appears  tfiat 
the  in<4usIon  of  this  particular  page  is  not 
in  accordance  with  the  rules.  For  these  rea- 
sons alone  it  should  be  stricken  from  the 
record.  However,  there  is  an  additional  rea- 
son for  its  exclusion.  Such  page  contains 
what  purports  to  be  a  copy  of  entries  on  the 
Judge's  docket  being  a  recital  of  rulings  on 
exceptions,  and  order  for  the  entry  of  Judg- 
ment, and  also  a  recital  of  pleadings  con- 
sidered as  evidence,  and  a  pnrjwrted  con- 
clusion of  law  by  the  trial  Judge.  We  do  not 
think  these  are  proper  matters  to  be  included 
in  the  transcript  and  certainly  not  Id  the 
mannw  in  which  they  found  their  way 
therein. 

The  motion  Is  granted  to  the  extent  of 
striking  page  17a  from  the  transcript  and 
In  all  other  resi)ectft  it  is  overruled. 

[»]  We  think  it  is  proper  to  add  that  this 
court  haa  been  very  liberal  in  excusing  fall- 
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ores  to  literally  follow  the  rules,  which  are 
provided  to  promote  justice  rather  than  hin- 
der It;  but  we  cannot  countenance  a  practice 
ot  this  sort  The  matter  Inrolres  a  viola- 
tion of  both  the  letter  and  spirit  of  a  rule 
Intttided  to  protect  the  verity  ot  the  record, 
and  Involves  a  breach  of  the  rules  which  nei- 
ther party  could  waive.  Therefore  rule  8 
for  the  Courts  of  CIyU  Appeals  (142  S.  W. 
xl),  relating  to  the  time  for  filing  a  motion 
to  strike  out  the  transcript,  is  not  apidicabl& 

On  Rehearing. 

It  is  contoided  for  defendant  In  error  that 
we  erred  In  holding  that  the  Judgment  of 
the  trial  oonrt  should  be  reversed,  oa  the 
theory  that  the  bank  failed  to  offer  affirma- 
tlve  evidence  showing  indebtedness  by  the 
garnishee,  because  we  should  presume,  in 
support  of  the  judgment,  that  such  proof  was 
offered. 

[11]  We  recognize  that^  In  the  absence  of 
a  statement  of  facts  or  findings  of  fact  by 
the  trial  court,  an  ax^llate  court  should  pre- 
sume that  the  Judgment  of  the  trial  court 
was  supported  by  sufficient  evld^ice.  This, 
however,  Is  a  presumptlm  of  fact,  and  where 
the  recitals  of  the  Judgment  disclose  that 
the  trial  court  did  not  hear  evidence,  but 
rendered  Judgment  alone  upon  a  theory  of  law 
disclosed  In  the  decree  itself,  the  rule  should 
not  apply.  While  the  question  as  applied  to 
the  decree  in  this  case  Is  not  tree  from  diffl* 
cDlty,  we  have  cmicluded  that  the  Judg- 
ment, with  reasonable  certainty,  shows  that 
ttie  court  here  rendered  JniU^ment  without 
any  proof  of  indebtedness  whatever  from, 
the  gamlsliae  to  tb»  judgment  debtor,  but 
gave  Judgment  v^on  the  theory  Oiat  the  bank, 
tbe  i^alntlff,  was  entitled  to  judgment  with- 
out proof,  liecause  the  garnishee  had  failed 
to  file  a  l^al  answv.  EspeciaUy  are  we 
eonvtnoed  ot  this,  because  ot  the  admissions 
in  Uie  brief  filed  tor  defendant  in  error,  In 
vriiidi  it  is  substantially  oonoeded  that  the 
judgment  was  reuderad  wiUiout  proof,  and  in 
whldi  the  legal  theory  adopted  by  the  trial 
court  was  sought  to  be  defended. 

Our  <^)inlon  Is  also  assailed  as  being  in 
confiict  with  crataln  decisions  by  Uie  Su> 
inane  Oonrt  and  by  othw  Courts  of  (Svil 
Appeals.  We  will  bri^  review  the  cases 
chiefly  relied  upon. 

^le  first  case  dted  Is  Freeman  v.  Miller, 
tEL  Tex.  443.  This  authority  was  conddored 
Iqr  us  on  the  original  hearing,  but  thought  to 
bo  distinguishable  on  the  tacts.  The  ground 
of  distinction  which  we  think  clearly  applies 
is  that  in  that  case  the  Judgment  by  default 
was  not  taken  l^Mm  a  mere  defectlTe  answer 
ftf  the  garnishee  to  the  original  writ  The 
Judgment  there  was  based  upon  the  failure  or 
refusal  of  the  garnishee  to  make  full  answer 
to  the  commission,  which  was  issued  after 
hla  failure  to  answer  the  writ   The  right 


ot  the  plaintiff  to  take  Judgmait  In  sudi 

case  would  seem  to  be  clearly  authorised 
by  article  282,  Revised  Statute  and  we  have 
not  and  do  not  hold  to  the  contrary.  In  the 
instant  case  no  commission  at  all  was  issued 
and  the  garnishee,  being  a  nonresident  of 
the  county  in  which  the  proceeding  was 
Instituted,  was  entitled  to  the  issuance  of  a 
commission  before  Judgment  could  be  taken 
against  it,  unless  the  plaintiff  chose  to  take 
the  alternative  of  controverting  the  anawer 
filed  and  proving  indebtedness.  Heoce  we 
think  the  decision  in  Freanan  v.  MiUw  does 
not  apply. 

The  same  facts  were  involved  in  Selman 
V.  Orr,  76  Tei.  528,  12  S.  W.  697,  as  were 
found  In  Freeman  v.  Miller. 

Melton  V.  Lewis.  74  Tex.  411,  12  B.  W. 
03,  another  Supreme  Court  decision  rdled 
upon,  was  an  Injunction  case.  It  was  sought 
to  restrain  the  execution  of  a  judgment  in 
garnisliment  As  reported,  the  case  does  not 
show  whetl^er  the  garnishee  was  a  resident 
or  nonresident  of  the  county  in  which  the 
garnishment  was  sued  out 

Defendant  in  error  also  cited  Machine  Co. 
V.  Edwards,  9  Tei.  Civ.  App.  537,  29  S.  W. 
418,  a  case  referred  to  in  our  opinion,  and 
Hardware  Co.  v.  Cotton  Press  Co.,  26  S.  W. 
168,  declrfons  by  the  Dallas  Court  of  Civil 
Appeals.  While  the  r^rts  of  these  cases  do 
not  show  whether  the  judgments  were  taken 
wfthout  proof,  there  are  expressions  therein 
which  would  seem  to  supfwrt  the  contentioa 
of  defendant  in  error.  The  same  may  be  said 
of  Jones  Hardware  Oo.  v.  Gnnter,  184  S.  W. 
342,  decided  by  the  Court  of  Civil  Appeals 
tor  the  Sev^th  District.  However,  the  lat- 
ter case  was  reversed  and  remanded,  because 
of  the  failure  of  the  trial  judge  to  grant 
the  gamisheei^  equitable  motion  for  new 
trial. 

If  the  cases  last  dted  diould  be  oonstroad 
to  hold  that  a  judgment  may  be  taken  with- 
out proof,  in  drcumstancQs  suA  as  exist 
in  this  case,  we  eannot  tbllow  these  holdings^ 
for  the  reasons  heretofore  given  and  ttieee 
hereafter  indicated. 

It  is  also  Tigoroosly  insisted  1^  eouasel 
that,  independently  ot  the  dataned  confUet 
with  prior  adjndicatloBS,  oor  dedslon  sub- 
stantially destroys  the  effectiveness  of  our 
garnishment  statutes.  It  is  said  tbat  our 
omstrDction  ot  these  statutes,  in  ^ect.  In- 
vitee evasion  by  a  gamisbe^  or,  by  tte  filing 
of  ittcomidete  and  unverifled  answers,  the 
garnishee  Is  permitted  to  shift  the  burden 
of  proof  upon  the  i^alntitt  to  estaMlah  the 
very  things  the  writ  commanded  him  to  an- 
swer. We  do  not  think  such  a  result  &<nn 
our  dedsion  is  justified;  but,  if  so»  it  Is  be- 
cause ot  the  statutes  thMns«Aves.  It  must  be 
kept  in  mind  that  we  are  here  considering 
the  case  of  a  nwresidoit  garnishee.  There 
is  nothing  in  our  opinion  to  deny  a  plaintiff 
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In  garnishment  tats  riglit  to  jodsment  by  de- 
fault, where  a  realdnit  gamialkee  has  made 
no  answer,  or  has  filed  an  answer  so  deCec- 
tive  as  to  constUnite  no  legal  answer  at  aU. 
In  such  case  the  plaintiff  Is.  by  article  2^, 
dedrly  entitled  to  bis  judgment  without 
proof.  Nor  hare  we  held  that,  where  a  gar- 
nishee residing  out  of  the  county  has  failed 
or  refused  to  answer  interrogatories  contain- 
ed in  a  commission,  issued  and  served  upon 
him,  toe  plaintiff  Is  not  entitled  to  his  judg- 
ment without  proof.  As  dedded  by  the  Su- 
preme Court  frequently,  and  by  several  of  the 
Courts  of  Civil  Appeals,  the  plaintiff  In  such 
circumstances  is  entitled  to  his  judgment 
without  proof,  as  is  expressly  authorized  by 
article  292.  We  have  merely  held  that, 
where  no  commlstion  has  issued  to  a  non- 
presldent,  there  is  no  authority  In  the  garnish- 
ment statutes  to  render  a  Judgment  against 
him  without  proof,  merely  because  he  has 
filed  a  defective  answer  to  the  writ,  subject- 
tng  himself  to  the  jurisdiction  over  bis  p^ 
s«n  of  the  court  from  which  the  writ  issued. 
VMb  matter.  If  governed  at  all  by  the  stat- 
utes on  garnishment,  is  controlled  by  article 
293  and  succeeding  articles.  Under  these 
provisions,  if  the  answer  of  the  garnishee 
should  disclose  indebtedness  to  the  defend- 
ant, a  judgment  would  be  authorised  with- 
out forthw  proof.  If  Stt<A  admlssloos  are 
not  contained  in  fbe  answer  as  an;>ears  in 
Instant  case,  thea,  und«r  article  293  and 
snbsegnrait  articles,  it  must  be  mtidd  to  ap- 
pear by  proof  that  the  gamlsbee  Is  so  in- 
debted. 

We  have  given  to  this  matter  onnsaaUy 
careful  atteutton,  ^id  we  are  oonvlaeea  that 
oar  <niginal  holding  was  correct  If  the  re- 
anlt  sbonM  «e«m  to  be  too  llavorable  to  a 
nonresident  garnishee,  Qiat  Is  a  matter  for 
which  the  L^slature  ts  responsible.  It  baa 
seen  fit  to  give  a  garnishee  residing  out'  of 
the  county  the  right 'to  Ignore  the  writ  of 
garnishment  and  to  refuse  to  answer  there- 
tmder  without  [lenalty  of'  Jndgmrat,  unless 
the  plaintiff  shall  follow  It  up  with  a  com- 
mission, which,  in  turn,  the  garnishee  falls 
or  refuses  to  answer.  Indeed,  so  liberal  Is 
this  statute  that  even  then  the  plaintiff  may 
not  take  Judgment,  If  the  garnishee  shall 
previously  have  filed  a  full  and  complete  an- 
swer to  the  writ,  and  shall  have  excused  hla 
failure  to  answer  interrogatories  In  the  com- 
mission. ,  Obviously,  we  think,  it  was  not 
intended  that  a  garnishee  who  could  Ignore 
.a  writ  of  garnishment  without  subjecting 
himself  to  the  risk  of  Judgment  would  incur 
that  penalty,  under  the  statutes,  where  he, 
presumably  in  good  faith,  aies  an  incomplete 
.  or  insufflctomt  answer,  unless  the  admissions 
tn  his  answer  should  justify  a  Judgmut 

The  motion  for  rehearing  will  bs  overruled. 

Motion  overruled. 


GULF,  C.  ft 


S.  F.  RY.  CO. 
BX.    (No.  727.) 


(Court  of  C!ivil  Appeals  of  Te: 
Dee.  6,  1921.  Behearln 
Dec.  12,  1921.) 

t.  ApMal  and  arrw*  «s>l(MO( 
of  spedal  exoeptlOB  to  Item 
•abnitted  held  Innaterlal  If 
The  overruling  of  a  q>edal 
element  nt  damages  which  wai 
in  tiie  ooart's  tikarge  for  the  jt 
tlon,  if  error,  was  immaterial. 

2.  Trial  «=»256(I0)— Instructio 
Imate  oaose  held  not  afflrm 
0H8,  aad  any  fuller  InstructUi 
feeen  req  nested. 

In  a  passenger's  action  fi 
iDBtraction  that  an  act  might  b« 
"proximate  cause"  of  an  iojurj 
Jury  was  the  natoral  and  probal 
of  the  negligence  or  wrongfal 
in  the  light  of  attending- drcnn 
have  been  foreseen  was  not  a 
roneons,  but  correct  so  far  as 
defendant  thw^lit  any  fuller  di 
sary  for  the  protection  of  its  r 
have  been  reqneated. 

3.  Trial  «:=>256(lb)— Instructlot 
of  oare  required  of  carrier  B( 
erroneous,  so  as  to  require  rc 
reqaeet  fer  fuller  lastmotlons. 

In  a  passenger's  action  for  1 
stniction  that  a  carrier  ot  passf 
quired  to  exerdse  the  greatest  i 
which  could  be  exercised  nndei 
cumstanees  short  of  a  warrant 
sengern  was  not  affirmatively 
as  to  requirs  a  reversal  in  the 
request  for  an  Inatmetlon  aHnre.  f 
the  degree  of  care  required  of  d 
carrier  of  passengers. ' 

4.  Trial  «=:a296(3}— Instruotlon  i 
tloa  of  oontraot  of  transportal 
rions  In  view  of  otber  Instrnol 

In  an  action  for  injury  to  a  k 
daimed  that  the  station  of  her  d< 
not  announced,  and  that  a  sufficl 
not  given  her  to  alight  after  she 
it  was  her  Citation,  an  inetructlo] 
tract  of  a  railroad  company  witt 
did  not  terminate  until  he  bad  a 
correct,  held  not  injurious  to  < 
view  of  other  instructions  under  v 
could  not  have  found  for  plaintii 
guilty  of  contributory  negtigence 
on  the  traia  after  a  reasonable  t. 
allowed  her  in  which  to  allgbt  or 
respect,  or  nalenn  defendant  wns 
not  allowing  her  a  reasons^  timi 


5.  Damages  ds>208(3)— Qusstlon  i 
Injnry  held  for  Jury. 
In  an  action  for  injuries,  wbe: 
evidence  that  plaintiff  was  confinei 
and  suffered  intense  and  exenidai 
•sveml  monfiw  and  was  wholly 
to  perform  her  household  duties,  i 


^3»Far  oUitr  csms  bh  mum  tople  ud  KBY-NUHBBA  In  all  Ker^Mumbcred  Dixests  and  I 
*Wrlt  at  error  granted  Haidi  J,  UtL 
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operatioD  was  performed,  ftnd  that  at  the  time 
of  trial  plaint^a  weight  was  much  reduced, 
and  ahe  waa  itttl  unable  to  discharge  her  honae- 
bold  duties,  and  atill  suffered  pain,  the  issue 
of  permanent  Injory  was  one  for  the  jur^, 
though  the  doctor  performlDg  the  operation  tes- 
tified th«t  thwetfter  ibo  regained  her  health. 

6.  DftMatM  <»=»2I6(3)— lastmetion  h«M  not 
t*  ptralt  double  raMvery.- 

In  an  action  for  Injuries,  an  instruction 
to  assess  the  damages  in  such  sum  as  wonld 
full;  compenaate  plaintiff  for  the  Injuries,  tak- 
ing into  consideration  as  elements  of  dainagea, 
mental  anguish,  and  phTSical  anffering  result- 
ing from  the  injur;,  including  such  as  would  in 
reasonable  probabilit;  result  in  the  future,  if 
an7,  and  also  the  reasonable  present  value  of 
her  lost  capadty  or  power  to  earn  money  or 
attend  to  her  affain  tn  the  fnture,  etc.,  was  not 
erroneous  as  aUowing  doable  damages  for  the 
same  injur;. 

7.  Oanlfn  «»820(26)— Evldeaoe  Mi  to  maiie 
Jiry  qneatlM  m  ta  MMvadag  atatloa  aad 
alltwiH  rauoBtUa  tiaa  far  BlIghtlNg. 

In  a  puHBgac'a  aettm  for  injuies,  stI- 
ieuet  Md  to  make  queationB  of  fact  for  the 
Jnr;  sa  to  whether  the  station  of  plaintiff's 
4leBtlnation  waa  properl;  announced  on  arrly- 
al  of  the  train  and  whether  she  was  allowed  a 
reasonably  sufficient  time  to  disembark  from 
the  train,  ctreumstanced  and  conditioned  as 
flbe  waa. 

8.  Trial  «»208-lattrMllM  wlthdrawiag  «vl. 
ilMco  froM  wnlieratioK  properiy  refused 
wlm  frMiM  of  MQllfene  to  wbMi  It  r»- 
latatf  not  ■■bnltted. 

In  a  ptBsenger's  action  for  injuries,  though 
the  petition  alleged  a  promise  b;  the  conductor 
to  render  assistance  to  plaintiff  in  alighting, 
and  &  failure  to  render  such  assistance,  and 
to  some  extent  eridence  on  that  issue  was 
admitted,  where  the  charge  did  not  submit  that 
issue  of  negligence  to  the  jury  it  was  in  ef- 
fect withdrawn,  and  it  waa  not  error  to  refuse 
an  instruction  that  no.  duty  rested  on  the  car- 
rier to  asslat  plaintifE  frpm  her  seat  to  the 
platform,  and  that  testimon;  as  to  an  agree- 
ment with  the  conductor  and  in  reference  to 
such  assistance  was  not  Mndlng  on  defttidant, 
and  ibould  not  be  considered. 

9.  Trial  «s>260(8>^a«trHetlen  M4  properiy 
nfwad  wkara  other  intraetloM  affimatlve- 
ly  artaltiod  hsuo  ef  ooitfttgtwy  ■••HlMoe. 

An  instruction  tiiat  it  was  tfie  duty  of  a 
railroad  company  to  announce  a  atation  In  an 

audible  voice  and  to  stop  Its  train  a  length  of 
time  reasonably  saffldent  for  passengers  in  the 
exercise  of  reasonable  diligence  to  disembark 
and  that  If  this  was  done  the  verdict  should  be 
for  defendant  held  properly  refused  in  view 
of  other  instructions  pointedly  and  affirmative- 
ly submitting  the  issue  of  contributory  negli- 
gence. 

Appeal  from  District  Court,  Uantsomery 
County;  J.  U  Manry,  Judge. 

Action  by  Charles  L.  Conle;  and  wife 
against  the  Gulf.  Colorado  &  Santa  FS  Ball* 


way  CompaiiT'  Vtom  a  JadgiiMiit  for  i^ala- 
tlfb,  defendant  appeals.  Affirmed. 

F.  J.  &  C.  T.  Duff,  of  Beaumont,  and  W.  K. 
Foster,  of  Conroe,  for  aM»ellant 

McCall  ft  Crawford,  ot  Conroe,  tor  appel- 
lees. 

HIGHTOWER,  C.  J.  mils  is  a  suit  bj 
the  appellees,  Charles  L.  Conley  and  his 
wife,  Susie  Conley,  against  appelant,  OuU; 
Colorado  &  Santa  Fe  Railway  Company,  for 
the  recovery  of  damages  alleged  to  have 
been  sustained  in  consequence  of  personal 
Injuries  received  by  Mrs.  Conley,  and  for 
medical  bills  and  physicians*  bills  paid  and 
Incurred  In  treating  Mrs.  Cosxiey  for  sndt  in- 
juries. There  were  other,  elementa  of  dam- 
ages daimed  by  Charles  L.  Conley,  but  snch 
elements  are  Immaterial  here,  as  the  record 
stands  before  us. 

Appellees'  petition  allied,  substantial!;, 
that  on  the  erening  of  July  2,  1930,  Mrs. 
Conley  boarded  one  of  appellant's  paaBOiger 
trains  at  Conroe,  in  Montgomery  county,  to 
be  transported  to  the  little  statlwi  of  Dob- 
bin, nn  appellant's  road  tn  tiie  same  county; 
that  MiB.  Conley  was  unaccustomed  to  trav- 
eltng  on  trains,  and  on  this  occaBi<Hi  was  ac- 
companied by  no  one  exc^t  her  little  boy. 
who  at  that  time  was  nearly  seven  years  of 
age ;  that  Mrs.  Conley  had  a  heavy  salt  case 
and  torn  packages,  whi<A  comtitated  quite 
an  incumbrance  to  taw;  that  Mrs.  Cooley 
knew  that  she  would  arrive  at  tbe  station  of 
DobUn  after  dark,  and  that  she  was  an  en- 
tire stranger  at  that  point,  knew  no  one 
there  and  that  incumbered  as  atae  was,  she 
would  need  asslstanoe  from  appriianfs  serr- 
ants  In  cliarge  of  ttie  train  in  alli^itiDff 
therefrom :  ttiat  when  appellant's  conductor. 
alioTtly  after  Ae  train  had  started  from  Coo- 
roe,  came  arotind  to  get  her  ticket,  Mrs.  Con- 
ley informed  the  oooduf^or  that  she  was  on 
accosbmied  to  riding  on  trains,  and  ttaat  sbc 
had  her  little  boy  with  her.  and  had  a  hraw 
suit  case  and  other  bundles,  and  a&ked  the 
conductor  to  render  her  assistance  in  getting 
off  the  train  at  DobUn,  and  that  the  conda^ 
tor  promised  that  he  would  render  sucii  as- 
sistance. The  plaintiff  then  alleged  that  tbe 
train  reached  Dobbin  that  iilght  betwcM 
8:30  and  9  o'clock,  and  that  the  nl^t  wa^; 
dark,  and  that  Mrs.  Conley  did  not  knou 
that  the  train  h^  reached  Dobbin  until  the 
train  was  there  and  had  stopped,  and  thai 
appellant's  agents  and  servants  in  diarge  or 
the  train  did  not  announce  in  an  audible 
voice  to  her  the  station  of  DobUn,  Qiougti 
sh«>  was  listening  for  »nch  announcement, 
and  that  she  waa  not  aware  that  the  trafu 
was  actually  at  the  station  until  another 
lady  In  the  same  coach  with  her  got  up  from 
her  seat  and  came  back  to  where  Mn.  Ctm- 
ley  was  sitting  and  told  her  that  the  traia 
was  then  at  Dobbin;  ttiat  ttwreopwi  Iba 
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Conley  immediately,  or  as  soon  as  she  could, 
iQCumbered  as  sbe  was,  arose  from  her  seat 
and  after  waking  her  UtHe  boy  up  started 
oat  of  the  coadi  in  which  she  was  riding  to- 
wards the  frtnt,  and  carrying  with  her  her 
gr^  and  tnmdles,  and  lliat  after  she  had  pro- 
cpf-ded  a  distance  ffiC  soms  five  or  six  aeats 
from  where  she  was  sitting  the  train  was 
started  suddenly  on  Its  journey,  unawares 
to  her,  and  that  she  was  thereby  cansed  to 
fall  upon  Qie  arm  of  (me  of  the  seats  In  the 
coach  and  from  there  to  the  floor,  and  that 
In  conseqnence  of  such  faU  sbe  sustained 
serious  and  permanent  injuries,  which  were 
suffl(dently  described  In  the  petition. 

The  petition  alleged  sidistantlally  that  ap- 
pellant's agents  and  servants  In  charge  of 
the  train  were  guilty  of  negligence  In  falling 
to  properly  annoonce  the  arrlTal  of  the  train 
at  Dobbin,  and  Iq  falling  to  assist  her  off 
the  train,  after  being  notified  of  the  neces- 
sity tor  such  assistance,  and  in  starting  the 
train  before  she  had  been  allowed  a  reason- 
able time  to  alight  therefrom,  circumstanced 
and  Incumbered  as  she  was,  and  that  such 
negligence  was  a  proximate  cause  of  her  be- 
in?  thrown  over  the  arm  of  the  seat  and  to 
the  floor,  and  Injured.  THie  petition  then  al- 
leged. substantlaUy,  that,  after  being  put  in 
motion,  and  after  she  had  been  thrown  and 
Injured,  as  Just  above  stated,  the  train  pro- 
ceeded some  200  yards  dIstAnt  from  the  de- 
pot st  Dobbin  before  it  again  stopped,  and 
that  the  train  was  again  stopped  at  such 
distance  from  the  depot,  and  she  was  com- 
pelled to  there  alight  in  the  dark,  and,  in- 
cumbered as  before  stated,  and  Injured  as 
she  had  Just  been,  and  that  being  thua  com- 
pelled to  get  off  the  train  In  the  dark,  at  a 
distance  of  200  yards  frtHn  the  depot,  and 
being  an  entire  stranger  there,  and  being  al- 
ready Injured,  she  was  greatly  frlj^tened, 
and  was  compelled.  In  her  Injured  condition, 
to  walk  back  a  distance  of  200  yards  to  tlie 
station,  and  that  on  account  of  such  fright 
and  fatigue  she  was  made  sick,  and  sustain- 
ed further  damages  in  the  sum  of  $2,500. 
This,  while  not  In  detail,  states,  substwtlal- 
ly,  the  pleading  of  the  appellees  in  so  far  as 
the  same  Is  material  here. 

Appellant  answered  by  a  general  and  sev- 
eral  special  exceptions,  none  of  whl^  are 
material  here,  by  general  denial,  and  also  by 
a  apvAaX  plea  of  contributory  neglig^ce, 
which  was.  In .  snbstan<^,  that  when  ai^el- 
lant's  train  arrived  at  Dobbin  Its  servants 
and  agents  pn^ierly  announced  the  arrival 
of  such  train  at  the  station  la  an  andlble 
voice,  and  that  such  train  was  sb^ped.at 
Dobbin  a  reasonably  sufficient  length  of  time 
to  have  afforded  Mrs.  Conley  an  opportunity  ; 
to  iBUii^t  therefrom,  If'  she  had  exercised 
proper  care  and  diligence  to  do  so,  but  that 
Mrs.  Ocmley,  OiongA  having  been  notified  of 
ibe  arrival  ot  the  train  at  Dobbin,  and  not- 
withstanding she  had  ben  allowed  a  rea- 


sonably soffldent  time  in  which  to  aU^t- 
theeetrom,  netfigently  failed  to  use  due  and 
proper  care  to  alight  from  said  train,  bat 
ronalned  thereon  nntll  it  had  again  started, 
and  that  because  of  audi  failure  on  bw  part 
she  waa  guUty  <tf  netfigence  wbl(di  barred 
hw  reoovwy. 

The  case  was  tried  with  a  Jury,  and  waa 
snbmltted  on  a  general  charge,  and  the  ver- 
dict was  in  ttivot  of  appdlees  for  $2JSO0t 
and  Judgment  was  entered  according^. 

[1]  The  first  assignment  of  enrafr  r^tes  to 
the  action  of  the  trial  court  bx  overruling  a 
special  exception  relative  to  an  element  of 
damages  whi(Ji,  as  we  view  the  charge  of  tlie 
court,  was  not  submitted  at  all  for  the  Jury*» 
conslderatl(m,  and.  if  the  action  of  the  ot^nrtr 
complained  of  was  error,  it  became  entirely 
Immaterial  and  the  assignment  Is  overruled. 

[2]  By  the  Bec(md  assignment  it  Is  com- 
plained that  the  trial  court  committed  af- 
firmative error  in  Its  definition  of  "proxlmate^ 
cause,"  it  being  the  contention  of  appelant 
that  the  trial  court's  definition  "Is  Inaccurate 
and  erroneous,  and  Is  calculated  to  (jonfnse- 
and  mislead  the  Jury  and  permit  the  Jury- 
to  ctmslder  an  act  the  proximate  cause  of  an- 
injury,  though  the  Injury  was  not  caused  X" , 
superinduced  by  said  act." 

The  proposition  under  the  assignment  Is: 

"To  be  a  'proximate  caate,*  the  act  or  omis- 
sion must  be  the  direct  or  immediste  cause, 
having  a  continQons  and  nataral  causal  con-' 
section  between  the  negligence  and  the  injury, 
and  must  not  be  broken  by  any  intervening  act 
of  negligence;  and  the  wrongful  act  or  omis- 
sion, in  order  to  be  the  'proximate  cause'  of 
injaiy,  must  be  such  that  the  Injury  or  some 
similar  injary  might  have  been  foreseen  or 
anticipated  by  the  ezerdae  of  ressonahle  care." 

The  court's  deflnitltm  of  proximate  cause 
was  aa  follows: 

"An  act  may  be  said  to  be  the  proximate 
cause  of  an  injury  when  the  Injury  is  the  nat- 
ural and  probable  conscqnence  of  the  negh- 
geoce  or  wrongful  act,  and  which,  in  the  light 
of  attending  circumstances,  shoald  have  been 
foreseen." 

No  authority  is  dted  by  counsd  for  ap- 
pellant in  th^  brief  In  mtoptait  of  tUs  a&- 
signment  and  proposition,  and  we  are  of  the 
opinion  that  none  could  be  (dted  in  aapport 
of  the  ocntentlon  that  the  trial  conrf  a  deflnl- 
tion  at  proximate  cause  was  afflrmatively  er- 
nmeona.  Aroellant  did  not  ask  any  full^ 
definltlOD  of  iurozlmate  cause,  but  onerely  ob- 
jected to  the  ooorfs  definition,  aa  before 
stated.  We  are  certain  that  the  deflnltlom 
given  hy  the  court  waa  not  affirmatively  er^ 
rimaous,.  bat  waa  cwrect  so  far  aa  it  went, 
and,  it  any  taller  deflnltl(m  had  been  thought 
neceoiary  for  the  proteetioB  of  app^nf a 
rlgtata,  a  request  should  have  been  mad^ 
thereAn*.  We  think  tliat  the  deflnlttoD  of 
proximate  cause,  aa  ven  by  the  court,  waa, 
substantially  In  accord  wltb  that  approved 
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tn  the  cabe  of  T.  &  P.  Railway  Co.  t.  Big- 
bftm.  00  Tex.  226,  38  S.  W.  162.  In  the  late 
case  of  DawBon  v.  King.  222  8.  W.  164,  tlie 
CommlSBlw  of  Appeals,  qraaUng  to  ttu  point, 
of  pnolmate  caose,  mid: 

"Itt  this,  as  in  all  eases  IdtoItIiis  negliKense, 
in  order  to  liability,  it  must  appear  that  the 
injnry,  not  necessarily  the  precise,  actaal  in- 
jury, but  some  like  injory,  *was  the  natural 
and  probaUe  conseqaenca  of  the  negligence  or 
wronsfol  act,  and  that  it  raght  to  bare  been 
fareacen  in  tha  ll^t  of  tha  attending  eireum- 
•tanoaa.*** 

See^  also,  S.  A.  &  A.  P.  Ry.  Co.  t.  Bdine. 
198  S.  W.  680,  and  City  of  Fort  Worth  v. 
Pattorson,  196  S.  W.  251.  There  are  numer- 
ona  authorities  in  this  state  hcddlng,  substan- 
tially, that  the  trial  conrfa  definition  of 
ivoximate  cause  in  this  case  was  not  afflrm- 
ativelr  erroneous.  The  assignment  la  orer- 
roled. 

[S]  The  third  asslgnmait  complaina  of  the 
fcdlowlng  paragraph  of  the  court's  diarge: 

"A  carrier  of  passengers  is  required  to  ex* 
erdse  the  greatest  degree  of  care  which  can 
be  exerdaed  under  all  the  tircnmatances  short 
ai  a  warranty  of  its  passengers." 

Sudi  charge  was  ot^ected  to  by  appellant 
on  the  ground  that  the  "same  does  not  state 
a  correct  rule  of  law  and  ia  more  burden- 
sane  upon,  and  imposes  a  greater  duty  up- 
on, a  carrier  of  passengers  tiian  is  required 
by  law,  and  defendant,  therefore,  says  that 
the  Jury  may  be  misled  thereby  to  defend- 
ant's injnry." 

The  pn^osltlon  under  this  assignment: 

"Railroad  companies  are  not  insurers  of  the 
safety  &t  their  pasaoigers  -fui^ther  than  could 
be  required  by  the  exerdse  of  such  a  high  de- 
gree of  foresight  as  to  possible  dangers,  and 
such  a  high  degree  of  protection  in,  gnardhig 
against  them  as  would  be  osed  by  very  cau- 
tiouB,  prudent  and  competent  peraons  under 
similar  drcumstances." 

Undoubtedly,  the  propositlini  announces  fi 
correct  rule  of  law  In  this  state,  but  it  does 
not  fbllow  that  the  charge  complained  of  was 
i«Tersible  error  In  this  case.  Appellant's 
counsel.  In  support  of  this  asslgnmoit  and 
proposltim,  cite  aereral  authorities.  Ammj; 
tliem,  and  being  the  first.  Is  the  case  of  Bail- 
way  Co.  V.  Welch,  86  Tex.  203,  24  S.  W.  890, 
40  Am.  St  Hep.  820,  an  opinion  by  the  Su- 
preme Court,  speaking  through  Associate 
Justice  Brown.  In  that  case,  In  the  trial 
court,  the  trial  Judge  Instructed  the  Jury 
that  the  duty  rested  upon  the  railroad  com- 
pany to  use  "all  possible  care"  for  the  safe- 
ty and  protection  of  Its  passengers,  without 
explaining  or  Qualifylu^  in  any  way  the 
sense  in  which  the  word  "i>osslble"  should  be 
understood.  The  Coiwt  of  Civil  Appeals  for 
the  Sirst  District  in  tiiat  case  certified,  for 
the  decision  of  the  Supr^ne  Court,  tbe  ftri- 
Umiag  qaeatton: 


"1.  Whether  or  not  In  such  a  case  It  Is  cor- 
rect to  charge  tbe  jury  that  the  carrier  must 
use  'all  possible  care,*  without  explaining  or 
qualifying  the  sense  In  wUck  the  word  'pos- 
sible* is  to  be  taken  1** 

''S.  Whether  or  not  the  failure  to  more  fnlly 
explain  the  language  used  was  positive  error, 
or  was  simply  as  unlssion  whidi  ^onld  ban 
been  supplied  by  the  rtqoeat  for  a  spedal 
charge?" 

Judge  Brown,  tn  answering  tiie  certified 
questlra,  among  other  things,  said: 

**It  is  not  a  correct  statement  of  the  law  to 
aay  that  a  passeager  carrier  is  bound  to  *Dsa 

all  possible  care*  to  provide  for  the  sale  cod* 
veyance  of  pasaengen.  Our  Supreme  Court 
has  laid  down  the  correct  rule  of  liability .  in 
Railwsy  V.  Halloren,  63  Texas,  53,  in  which  it 
is  said:  'Railroad  compaolea.  however,  are  not 
insurers  of  the  safety  of  their  passengers  fur- 
ther than  could  be  required  by  the  exerdse  of 
such  a  high  degree  of  foresight  as  to  postdUe 
dangers,  and  such  a  high  degree  of  prudence  in 
guarding  against  them,  as  would  be  used  by 
very  cautions,  prudent,  and  competent  persons 
under  similar  Gircumstanees.'  This  rule  of  lia- 
bility is  sustained  by  tbe  best  text-writers  and 
nearly  all  the  adjudicated  cases.  [Citing  a 
number  of  adjudicated  cases.]" 

"In  Railway  v.  Halloren,  supra,  after  stating 
the  rule  of  liability  as  above  quoted,  Justice 
Bonner,  delivering  the  opinion,  said:  This, 
though,  is  not  to  be  understood  to  require  of 
the  company  every  possible  precaution  which 
ingenuity  might  suggest  or  the  aUU  of  seience 
might  afford  by  which  accidents  may  be  avoid- 
ed, but  that  It  shall  adopt  such  precautions  of 
known  value  as  have  been  practically  tested, 
and  should  employ  such  skilled  labor,  aervlce, 
and  experience  as  is  reasonably  within  Its 
power  to  have  secured.* 

"Mr.  Hutchinson,  in  his  excellent  work  on 
Carriers  of  Passengers,  section  BOl,  says:  'Al- 
though the  form  of  ezpiesrfim  Is  sometiBias  -va- 
ried, and  the  mle  is  stated  as  requiring  "tiie 
greatest  possible  care  and  diligence,**  "^e  nt* 
most  care  and  dUigence  of  very  cautious  per- 
sons," "the  most  perfect  care  of  a  cautious  and 
prudent  man,"  and  other  similar  phrases,  the 
real  meaning  intended  by  them  all  Is  that  the 
care  and  circumspection  to  be  required  is  the 
utmost  which  can  be  exerdaed  under  all  the 
drcumstancea,  short  of  a  warranty  of  the  safe- 
ty of  the  passengers.'  And  In  section  602  of 
the  same  work  it  is  said:  'When  it  is  said  that 
the  carrier  of  a  passenger  must  provide  for 
his  safety  "as  far  as  human  foresight  nill  go," 
it  io  not  meant  he  will  be  required  to  exerdse 
all  care  and  diligence  of  which  the  human  mind 
can  conceive,  or  all  the  skill  and  ingauity  t/t 
which  it  is  capable.' 

"In  the  case  of  Ijevy  v.  Campbell,  10  South- 
western Reporter,  438,  tJie  court  approved  a 
charge  that  the  carrier  is  bound  to  use  the  "nt- 
most  practical  care  In  providing  for  the  safety 
of  passengers';  and  in  Gallagher  v.  Bowie,  66 
Texas,  tbis  court  approved  a  charge  that 
the  carrier  ia  bound  to  use  the  *ut3nost  care*  to 
provide  for  the  safety  of  passengers. 

"In  the  case  of  Railway  v.  Worthington.  21 
Maryland,  288,  the  term  'utmost  care*  la  defined 
to  mean  'all  the  care  and  diligence  possible  ia 
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Oa  nfttnie  «(  tiift  cue.*  UtmMt  can  mfluu  tlw 
treateat  care,  and  falla  abort  of  the  expresalMi 
ef  Uie  cbarte  need  here.  In  this,  that  it  ia  ou- 
detatood  to  apply  to  the  snnomidinsB  as  mat- 
ten  then  stood  asd  could  be  foreseen;  but  all 
poesible  care  has  a  broader  and  more  unlimited 
meaning,  word  'possible,'  as  used  in  this 
connection,  means  'capaUe  <rf  being  done.* 
Webat.  Die.,  word  'possible.'  From  the  charges 
as  givut  ^  jnr7  must  have  understood  that 
the  carrier  vas  bound  to  do  everything  that  it 
ma  o^aUe  of  d^ng  to  prerent  the  injury, 
rroin  the  standpoint  of  the  jury,  looking  at  the 
accnrreuce  retrospectiTelr,  there  is  perhaps 
aeaieelar  an  accident  in  the  course  of  human 
alEaira  in  which  it  would  not  appear  that  some- 
thing eoald  have  been  done  which  was  not  done 
to  aroid  the  injury;  yet,  viewed  as  a  possible 
fntare  danger,  the  very  thing  that  would  thus 
be  Bi^geated  would  never  ooeor  to  the  moat  can- 
tiona  and  prndent  man  aa  necessary  to  Us  own 
safety  or  that  of  others. 

'^The  charge  ia  not  more  objectionable  for 
what  it  means  than  for  the  want  of  any  definite 
meaning.  The  object  of  pvlng  a  charge  to  a 
jury  i"  to  famish  tbem  a  guide  by  which  they 
can  determine  from  the  evidence  whether  or  not 
the  pcrty  sought  to  be  chained  has  done  or  fail- 
ed to  do  the  thinga  which  by  law  create  the  lia- 
bility. The  term  'all  poarihle  care*  might  he  un- 
derstood by  one  man  to  mean  all  that  the  party 
could  foresee,  whQe  it  might  mean  to  anotiier 
all  that  might  have  been  done  as  viewed  after 
the  oecnrrenee.  Besides,  the  law  does  not  re- 
quire everything  to  be  done  which  might  be 
foreaeen,  but  only  such  as  might  appear,  to 
be  necessary,  having  that  care  for  the  safety  of 
the  passengers  that  a  very  prudent  man  would 
have,  and  to  nerdse  that  high  degree  of  care 
tiiat  maeh  man  would  exercise  under  the  same 
drcnmstances.  *  •  *  Tb»  jury  could,  from 
the  Inatroction  given,  have  no  just  or  intelli- 
gent idea  of  wbat  the  law  required  the  defend- 
ant to  do  to  secure  the  safety  of  passen- 
gers. •  •  • 

"The  charge  given  in  the  ease  under  con- 
oideration  was  not  merely  a  defective  state- 
ment of  flie  law,  but  was  a  statement  of  a 
prcHwrition  dut  was  not  the  law  of  tbe  case  In 
any  iriiase  of  it  It  was  positive  error,  and 
stood  excepted  to  nnder  the  Bevised  Statutes, 
article  1361.  No  speoiBl  charge  need  be  ask- 
«d  under  such  drcumstancea.  If  the  defendant 
had  asked  a  special  cba^ce  contradictory  of  this, 
and  it  had  been  given,  it  would  not  have  cured 
the  error,  for  the  jury  would  have  been  left  In 
doubt  as  to  which  was  to  govern  them,  and  this 
would  have  been  error." 

It  will  be  seen,  upon  careful  consideration, 
tbat  the  charge  in  the  WeU4  Case,  telling 
the  jury  tbat  It  was  the  dvty  of  the  railway 
company  to  use  "all  poesible  car^"  was 
Viite  dUferent  from  the  charge  in  this  case, 
whUA  tM  the  jury  tiiat  "a  carrier  of  pass- 
engera  la  required  to  exercise  the  greatest 
degree  of  care  which  can  be  exerdlaed  under 
all  the  drcUmstanoeB  short  of  a  warranty  of 
Us  paaBengen."  In  the  case  under  fwnsid- 
eratltm  taerc^  the  jury  were  toSd,  in  effect, 
tbat  the  railway  cominny  was  required  to 
use  the  greatest  degree  of  car»  wJUdi  the 
company  could  uae^  . voder  all  the..gcbrcttm- 


■tanoes  then  att^dlng,  bat  tbat  the  com- 
pany, In  th»  cMitract  of  carriage,  did  not 
warrant  the  safety  of  its  passengers.  This, 
we  say,  was  the  effect  of  the  charge  glraa 
the  jury. 

It  18  also  Insisted  by  able  counsel  for  ap- 
pellant that  the  late  case  of  Bailway  Co.  t. 
I/Uteo.  228  8.  W.  1S9,  the  opinion  in  which 
was  by  the  Ckimmission  of  Ai^ieals,  and  ap- 
proved and  adopted  by  the  Suprone  Oourt, 
sustains  the  contention  that  the  (diaiBe  in 
this  case  was  affirmatively  erroneous.  We 
cannot  agree  with  counsel  in  this  conten- 
tiotL  Upon  reading  the  Luten  Case,  it  will 
be  seen  at  a  glance  the  reason  for  our  dis- 
sent The  Injured  person  in  tbat  case  was 
a  pedestrian  crossing  over  the  tracka  of  the 
railway  company,  and  the  care  there  owed 
to  him  by  the  company  was  only  ordinary 
care,  or  Budi  care  as  aft  ordinarily  pt^drait 
person  would  have  exercised  under  the  same 
or  similar  circumstances,  and  the  degree  of 
care  required  for  a  i>aasenger  was  not  under 
consideration  by  the  court  We  really  think 
that  the  Luten  Cose  has  no  relevancy  what* 
ever  to  the  question  here  und»  conridera- 
tlon. 

In  Railway  Co.  t.  Keeling,  102  Tex.  0^. 
.120  S.  W.  847,  it  was  held  that;  In  an  action 
by  a  mail  clerk  on  a  railway  train,  who 
sued  for  damages  because  of  personal  in- 
juries attributed  to  negllgraujo  on  the  port  of 
the  ccanpany,  that  a  charge  by  the  trial  court 
which  told  the  jury  tbat  the  defendant,  the 
railway  company,  as  a  carrier  of  pessengere, 
was  compelled  to  exercise  "a  high  degree  of 
care"  and  "the  utmost  care"  was  not  an  af- 
firmatively erroneous  charge.  Justice  Wil- 
liams delivered  the  opinion  of  the  court, 
and,  among  other  tilings,  said: 

*^is  case  ia  presented  upon  certified  qaes- 
tiens.  The  action  Is  one  by  a  passenger  agidnst 
a  carrier  for  damages  for  injaries  alleged  to 
have  been  sustained  by  i^intiff  ttroagb  the 
carrier's  negligence. 

"The  trial  court  in'  Its  general  diarge  In- 
Btmcted  the  Jury  that  the  defendant  owed  plain- 
tiff 'a  high  degree  of  care  to  prevent  his  injury 
in  the  operation  of  said  train,*  and  that  *m  fail- 
ure to  exerciae  this  high  degree  of  care  would 
be  negligence.' 

**And  at  the  request  of  plaintiff  tiie  court  gave 
the  following  chai^:  lov  are  charged  by  the 
court  that  plaintiff,  O.  A.  Keeling,  as  shown  by 
the  evidence  in  thia  case,  was  a  mail  derk  trav- 
eling on  and  over  defendant  H.  Jb  T.  O.  B.  S. 
from  Houston  to  Denison.  You  are  further 
chfiifged  that  as  said  mail  clerk  be  stood  in  the 
position  of  a  passenger  while  traveling  as  said 
derk  on  and  over  said  defendant's  road,  and 
said  defendant  owed  him  the  duty  of  nring  the 
utmost  care  for  his  safety  and  protection  whOe 
he  waa  so  traveliag  as  said  derk  over  its  said 
road,  as  looking  to  his  safety  and  protection.  Yom 
are  further  charged  by  the  oourt  thxt  said  Seel- 
ing in  his  capacity  as  said  clerk  and  in  his  aaid 
relation  to  said  defendant  as  paaaengcr,  would 
have  a  reasonable  time  after  reaching  ita  desti- 
nation, namely,  Daiiliaii»  to  remora  the  matt  tm 
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bl8  charge' from  the  mail  car  and  to  get  off  said 
car.  If  TOO  find  from  a  preponderance  of  the 
tvidence  thftt  aald  mall  ear  waa  mored  br  the 
agenta  and  aerranta  of  aaid  H.  &  T.  C.  B.  B. 
before  said  Keeling  bad  a  reaeooable  time  to 
remore  said  mail,  if  any,  from  said  car,  and  to 
get  off  said  car,  and  if  you  furdier  find  that 
Baid  movement,  if  any  such,  wsb  not  made  by 
said  agents  and  servants  of  said  company  with 
the  utmost  care  for  said  Heeling's  safety,  and 
that  owing  to  said  movement,  if  any,  and  as 
th«  proximate  eanae  thaceoC  aaid  ifoeUog  was 
injared,  then  yott  are  diarged  to  find  for  the 
plaintiff  as  againat  said  defendant  the  H.  &  T. 
C.  R.  B.' 

"The  questions  stated  for  dedrion  are  the  fol- 
lowing: 

" 'Question  1.  Was  It  an  erroneous  state- 
ment td  the  law.  constituting  It  reversible  error 
in  the  case,  to  instruct  the  Jury,  as  was  dona 
in  the  special  charge,  that  the  duty  the  appel- 
lant owed  the  appellee  was  to  use  "the  utmost 
care  for  Us  safety  and  protection  while  he  was 
so  traveling  as  said  clerk  over  said  road,  as 
looking  to  his  safety  and  protection?" 

"  *Que8tion2.  The  main  charge  instructing 
the  Jury  "in  the  discharge  of  his  duty  he  had  no 
control  or  management  of  said  tndn,  and  the 
defendants,  their  agenta  and  employes  owed 
him  a  high  degree  of  csre  to  prevent  his  injury 
in  the  operation  of  said  train,"  and  the  special 
charge  reqoirlng  the  use  of  "the  utmost  care 
for  his  safe^  and  protection  whUe  he  was  so 
traveling  as  said  derk  over  said  road,  aa  look- 
ing to  his  safety  and  proteetton,"  were  the  two 
instmctions  as  worded  and  read  and  considered 
together,  reveraible  error  in  the  case  as  in  ef- 
fect imposing  upon  the  raHway  a  greater  bur- 
den for  the  safe^  of  appellee  than  required  by 
law,  and  calculated  to  lead  the  Jury  to  under- 
stand that  the  appellant  company  was  an  insur- 
er of  the  safety  of  the  appellee T'" 

Judge  Williams  proceeded  to  answer  these 
questtons  as  toll<nra: 

*Tn  the  case  ef  OaDai^er  t.  Bowie,  66  Tcxaa, 
266,  this  court  said  of  a  diarge  which  required 
of  a  carrier  the  Sitmost'  care:  The  charge 
properly  stated  the  degree  of  care  exacted  hy 
the  law  of  carriers  of  passengers.  Thompson 
on  Oarriers,  200;  Hutchinson  on  Carriers,  | 
601;  Shear.  &  Redf.  on  Neg.  {  268.  That  de- 
gree Is  generally  described  by  the  authorities 
aa  "the  ntmost,"  and  the  use  of  this  expression 
in  the  charge  was  not  obJectionaUe,  If  It  need- 
ed explanation  or  qoalifieation,  appellant  sboold 
have  requested  a  spedal  charge.'  This  case  has 
often  been  followed  and  has  never  been  over- 
ruled and  fully  answers  the  first  qneation.  In- 
ternational ft  a.  N.  R.  B.  Go.  V.  Weldi,  86 
Tex.20G. 

"It  has  often  been  held  by  this  and  other 
courts  that  the  degree  of  care  required  by  car- 
riers of  passengers  ia  the  highest  Therefore 
a  charge  which  tells  the  jnry  that  a  high  de- 
gree of  care  ia  exacted  cannot  be  prejudicial  to 
the  carrier  aince  It  does  not  require  greater 
care  than  the  highest.  Nor  can  the  two  in- 
structions taken  together  operate  prejudidaliy. 
The  Btrongest  against  the  carrier  is  the  spedal 
instruction  which  requires  the  utmost  care. 
Tbe  other  could  not  be  interpreted  to  requira 
ai«ra.  Its  sffeeC  ea  the  ape^U  Inatraetiam,  If 


it  could  have  any,  would  be  to  qualify  it  fn  M- 
vor  of  the  carrier. 

"While  we  htki  that  the  vedal  ebarges  were 
not  afltrmatiTdy  erroneons  aind  that  they,  there- 
fore, famish  no  eauae  for  the  reveraal  of  the 
Judgment,  no  more  defiidte  instmctien  having 
been  requested,  we  agree  with  the  Court  of 
Civil  Appeals  in  the  opinion  that  such  charges, 
attempting  to  define  the  carrier's  duty  only  by 
the  use  of  an  adjective,  are  not  apt  to  coorey 
to  the  minds  of  Jurors  any  very  definite  concep- 
tion of  the  subject.  Whea  soeh  phrases  are 
used  the  standard  by  whidi  the  etmdnct  of  the 
carrier  under  Investlgadon  Is  to  be  lodged 
should  be  given  in  connection  wltti  them,  whidi 
standard  Is  the  conduct  of  prudent  and  skill- 
fol  carriers  in  like  situatione.  Jurors  are  not 
put  in  a  position  to  determine  what  cmstitutes 
the  'utmost'  or  the  'highest,'  or  the  'hi^*  de- 
gree of  care  referred  to  In  fjiargcs,  unless  they 
are  also  told  that  it  is  that  wliicb  sncb  prudent 
and  skillful  carriers  employ.  It  is  the  highest 
care  of  such  carriers  that  ooMtitatea  the  prac- 
tical test** 

Without  discussing  ttila  asslsnment  at 
greater  length,  we  have  concluded  that  Qie 
opinion  of  the  Supreme  Ckmrt  in  tlie  Keelli^ 
Case  Is  dedslve  of  the  contentioo  under  this 
assignment,  and  that  tbe  diarge  here  com- 
plained <rf  was  not  affirmatively  erroneous, 
and  thwefore  not  revo-sible  error.  In  the 
absence  of  a  requested  instruction  by  appel- 
lant more  fully  explaining  tbe  degree  ot 
care  required  by  appeUant  as  a  carrier  of 
passengera  We  are  sore  that  tlie  diarge 
cnnplalned  of  In  this  case  was  no  stronger 
against  the  carrier  than  the  charge  In  the 
E^sUng  Oasft,  On  the  contiaTy,  It  Is  oar 
opinion  that  the  qualificatitm  in  t|ka  diarge 
of  the  trial  court  in  this  case^  to  the  effect 
that  the  carrier  did  not  warrant  the  safety 
of  the  passengwa,  made  tiie  diarge  In  this 
case  less  stroi^  against  ttie  carrier.  In  the 
Keeling  Case,  there  was  no  quallfl cation 
whatever  of  tbe  degree  of  cut,  other  than 
the  wocd  **id3Doet,"  which,  as  will  be  seen 
from  Oie  anttieritles,  pw«ns  "greatest  cam" 
"Ul^est  degree  of  care,"  etc.,  and  we  liave 
not  been  dted  to  a  single  authority  by  the 
Supreme  Court  of  this  state  which  holds  tiiat 
It  Is  affirmative  error  In  a  case  of  this  char- 
acter to  instruct  the  jury  that  the  carrier 
must  use  the  utmost  or  the  highest  or  the 
greatest  degree  of  care  for  the  safety  and 
protection  of  its  passeigwa  We  conclude, 
therefore,  that,  since  there  was  no  request  by 
appellant  for  any  fuller  charge  <m  the  de- 
gree of  care,  or  further  explanation  In  that 
connection,  it  is  not  entitied,  under  the  hold- 
ing of  the  Supreme  Court,  to  a  reversal  of 
this  judgment.  We  heartily  agree  with  the 
suggestion  of  Judge  Williams  that  it  would 
be  the  better  practice  for  the  trial  courts,  in 
cases  of  this  character,  to  tell  Juries  that  the 
degree  of  care  required  ot  a  carrier  of  pas- 
sengers Is  such  as  very  cautious  and  prudent 
and  competent  persons  would  exerds^  under 
the  same  or  aimlUur  drcamstanees,  and  not 
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to  indulge  la  sodi  adjectivee  as  "utmost." 
"greatest,"  or  "btghest,"  which  are  not  cal- 
culated to  gira  the  Jury  any  very  definite 
guide  as  to  the  care  that  the  carrier  is  re- 
quired by  law  to  ezerdae;.  But  since  there 
was  no  apetiial  request  for  further  instruction 
in  this  case  on  the  point  here  involved,  we 
are  conatralned  to  hold  that  no  rerersible 
error  was  committed  by  ttie  t^a^  glrtti, 
and  the  asdgnment  will  be  oraruled. 

Hie  trial  court's  ciiarge  to  the  Jury  was  In 
laxt  ma  toUUnns 

*'A  eontract  of  a  railroad  company  wMi  Its 
paasenKcrs  does  not  terminate  until  he  has 
alighted  from  its  car.  *  •  •  A  carrier  who 
sells  a  passenger  a  tlAtt  to  a  station,  thereby 
eentracta  to  transport  him  to  the  station  and  to 
stop  there  long  enough  to  allow  him  a  reasona- 
ble time  to  alight  witii  safety.  Now,  bearing  in 
mind  the  foregoing  instracUons  of  law,  if  you 
find  by  a  preponderance  of  the  evidence,  by 
which  Is  meant  a  greater  wei|ht  of  credible 
eridenee,  that  plaintiff  Mm.  Susie  Oonley,  abont 
July  2,  3920,  became  a  paesengsr  on  the  defend- 
ant railroad  company's  road  from  Oonroe  to 
Dobbin,  and  that  upon  arriving  at  the  station 
at  Dobbin  the  defendant  company,  through  its 
agents,  servants,  and  employes  operating  said 
train,  failed  to  annotmce,  in  an  audible  voice,  to 
ber  the  arrival  of  said  train  at  Dobbin,  end 
failed  to  stop  Its  trsin  a  reasonable  lengOi  of 
time  for  her  to  disembark  and  get  at,  dream- 
Btanced  and  conditioned  as  she  was,  and  further 
knowing  that  she  was  in  the  act  of  disembark- 
ing,  and  farther  yon  find  that  said  defendant 
company  failed  to  atop  its  train  a  reasonable 
length  of  time  for  her  to  disembark,  circum- 
stanced and  conditioned  as  she  was,  and  fur- 
ther yon  find  that  in  making  an  effort  to  dis- 
embark, withoDt  faalt  or  negligence  on  her  part, 
as  herein  d^ed,  she  was  thrown  and  injured, 
aa  aH^ad  in  plal&tifc'  p^tioB,  and  farther 
yon  find  that  defendant  company,  its  agents 
and  servants,  failed  to  exercise  the  greatest 
degree  of  care,  which  can  be  exercised  under 
all  the  circumstances  short  of  a  warranty  of  its 
passengers,  and  further  you  find  that  the  same 
was  negligence,  as  herein  defined,  and  further 
yon  find  that  the  plaintiff  Mrs.  Busle  Conley  was 
injared,  as  alleged  in  her  petition,  then  yon  will 
Ktom  a  verdict  in  tlda  case  in  favor  of  plain- 
dl  for  whatever  amount  or  earn  of  money  that 
yon  may  determine  will  fairly  compensate  her 
for  the  injariea.  •  •  • " 

141  Appellant  In  due  time  presented  its 
objections  to  the  following  portion  of  the 
above-quoted  charge: 

"A  contract  of  a  railroad  company  with  its 
passengers'  does  not  terminate  unCQ  he  has 
alighted  from  its  car.** 

Tbe  objection  was  overruled,  and  the 
courfa  action  in  tbat  regaid  la  aosfgned  as 
frror,  on  the  grotmd  that  the  diarge  does 
BOt  state  a  oomet  rale  of  law,  and  that  it 
IgKins  <ha  destlnatlQn  vt  the  passenger 
oDdOT  bis  contract  of  carriage.  Ibe  propo- 
sition under  tbe  ass^rnmoat  is: 

"A  contract  of  carriage  of  a  railroad  company 
with  its  passengers  ddes  not  extend  beyond  the , 


point  named  in  the  contract  as  the  destination 
of  a  passenger,  and.  if  the  railroad  company 
stops  its  train,  and  gives  the  passenger  a  rea- 
sonable time  within  which  to  disembark,  tiie 
contract  ceases  and  the  erstiriifle  pasaenger  be- 
comes a  licensee." 

In  T.  &  F.  Railway  Oo.  v.  Miller,  79  Tex. 
78,  IS  S.  W.  264,  11  U  B.  A.  395,  23  Am.  St 
Rep;  306,  the  'Suprone  Court  ot  tbla  state, 
speaking  tiirough  Chief  Jtutica  Staytm, 
among  other  things,  said: 

'The  transit  cannot  be  conddered  ended  ontil 
the  passenger  baa  left  the  car,  bat,  while  this 
is  so»  the  liability  of  the  carrier,  even  in  a 
case  hi  which  he  has  not  used  the  proper  degree 
of  care,  may  be  defeated  hj  the  contributory 
negligence  of  the  passenger." 

From  the  language  Just  quoted,  it  is  mani- 
fest that  tbe  SuiHrane  Court  in  that  case 
stated  emphatically  that  a  railway  com- 
pany's contract  of  carriage  with  a  passenger 
does  not  end  until  the  pasaenger  has  reached 
bis  point  of  destination  under  the  ctmtract 
and  has  alighted  from  the  carrier's  train. 
The  passenger  In  that  case,  Mrs.  MlUw,  was 
Injured  in  the  att«Di>t  to  alight  from  the 
train  at  her  point  of  destination.  The  de- 
fendant railroad  cnnpauy  in  that  case  had 
pleaded  as  a  6eSma»  to  the  actitm  contribu- 
tory negligence  on  the  part  of  Mrs.  Miliar 
in  alighting  from  the  train.  The  court, 
among  other  things,  diarged  the  Jury: 

"If  you  believe  from  the  evidence  that,  on  the 
arrivid  of  the  train  on  which  Mrs.  Miller  was  a 
passenger  at  Woodlawn,  she  used  reasonable 
diligence,  circumstanced  and  conditioned  as  she 
was,  to  get  off  said  train,  and  that  the  train  did 
not  stop  a  sufficient  length  of  time  to  enable  her 
to  alight  from  the  same  in  safety,  and  that, 
while  she  was  endeavoring  to  get  off,  the  train 
started  with  a  Jerk;  and  caused  her  to  fan,  and 
in  said  fall  she  was,  without  failure  on  her 
part  to  use  ordinary  and  reasonable  care  for  her 
owa  safety,  injured,  then  jou  will  find  for  the 
plaintiff.'*  "You  are  further  Instructed  that  if 
the  train  did  not  stop  long  enough  at  Wood- 
lawn  to  enable  Mrs.  Miller,  in  her  condition  and 
circumstances,  to  get  off  in  safety,  and,  when 
she  was  tryiiv  to  get  off  the  train,  the  train 
started,  and  while  it  was  moving  she  undertook 
to  get  off  and  was  injured,  and  in  so  trying  to 
get  off  a  moving  train  was  herself  guilty  of  a 
want  of  ordinary  care,  as  defined  to  you  here- 
inafter, then  you  will  find  for  the  defendant." 

And  farther  tbe  court  <diarged: 

"If  tbe  train  stopped  long  enough  for  Mrs. 
Miller  to  have  gotten  off  aafely,  tircnmstanced 
and  conditioned  as  she  was,  and  she  failed  ta 
use  reasonable  diUgence  to  get  off,  and  unnee- 
essarily  and  negligently  lema^ied  ivon  the  train 
till  it  atarted,  and  then  undertook  to  get  ol^  and 
was  throvrn  down  and  hurt,  then  de  plaintiff 
cannot  recevw.** 

It  was  ofHttended  by  the  ralbwad  conqmny, 
defendant  In  that  case,  ttiat  tbe  trial  court 
was  in  enror  is  giving  the  last-qooted  charge^ 
"becaase  tt  made  It  neecasary  ta  abow  boUi 
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the  negligence  of  plalntUPs  wife  and  defend- 
ant's care  to  entitle  defendant  to  a  verdict." 
Judge  Stayton,  speaking  to  the  point  for  the 
Snpreme  Ck>urt  said: 

do  not  think  the  charge  snsceptible  of 
Bach  a  construction.  The  jury  would  rather 
have  understood  from  that  charge,  considered 
alone,  that  plaintiff  would  not  be  entitled  to  re- 
corer  If  his  wife  did  not  use  reasonable  diligence 
to  leare  the  train,  if  It  stopped  a  suffident 
length  of  time  to  hare  enabled  her  to  do  ao 
safely,  without  reference  to  any  other  fact  than 
that  the  train  was  in  motion  when  she  attempt- 
ed  to  leave  it;  and,  looking  to  all  the  charges 
quoted,  there  is  not  the  least  reason  to  bdiere 
that  the  jury  were  misled  in  any  respect  hurt- 
ful to  appellant" 

la  the  Instant  cue  the  coart,  in  its  main 
diariset  Instructed  the  jury  to  the  effect  that, 
if  Mrs.  Odnley  was  goilty  of  contributory 
negligence  in  her  attempt  to  disembark  from 
appellant's  train  at  DobUn,  tho  verdict 
should  be  for  the  defendant,  and  thra.  at  tlie 
reqnest  of  appellant,  as  shown  by  Its  speciBl 
enlarge  Na  6,  the  Jury  waa  buHier  Instructed 
as  follows: 

"You  are  further  instructed  that.  If  you  be- 
lieve that,  when  the  defendant's  train  approach- 
ed the  station  at  Dobbin  on  the  night  in  ques- 
tion, its  servants  in  an  audihle  voice  announced 
the  station  in  the  coach  where  said  pleintiS 
waa  riding,  and  yon  further  believe  that  defend- 
ant's train  was  stepped  at  said  station,  and  you 
further  believe  that  the  plaintiff,  Mrs.  Suaie 
Gonley,  failed  to  use  reasonable  diligence,  and 
to  make  the  effort  of  a  reasonably  prudent  per- 
son, similarly  situated,  ta  leave  the  coach,  and 
disembark  from  said  train,  and  yon  farther  find 
tiiat  her  action  in  that  regard  contrlbnted  to 
her  injury  as  alleged,  then  yon  will  let  your 
verdict  be  for  the  defendant." 

It  It  should  he  conceded  that  the  portion 
of  the  court's  charge  In  the  Instant  case  crit- 
Icteed  by  this  assignment  did  not  announce  a 
qorrect  legal  proposition,  nevertheless,  con- 
sidering together  tbe  charge  given  the  Jury 
as  Just  quoted,  we  are  convinced  that  no  in- 
jury could  possibly  have  resulted  to  appel- 
lant by  reason  of  the  charge  complained  of. 
The  Miller  Oas^  rapra,  supports,  we  think, 
our  conclusion  an  this  point.  See,  also. 
Railway  Co.  v.  Finley,  79  Tex.  86,  15  S.  W. 
266.  Construing  the  court's  charge  as  a 
wh<^e,  which  the  Jury  is  supposed  to  have 
done,  it  la  manifest  to  the  legal  mind  that 
the  yordlct  could  not  have  been  for  the  plaln- 
tUTs  unless  the  Jury  should  find  that  appel- 
lant was  g&llty  of  negligence  in  not  allowing 
Mrs.  Conley  a  reasonable  time  to  alight  from 
ffie  train,  circumstanced  and  conditioned  as 
she  was,  and  it  Is  equally  as  certain  that  the 
jury  could  not  have  found  for  the  plaintlffe 
under  the  dmrge  as  a  whole  If  Mrs.  Oonley 
was  gnUty  of  owtrlbvtory  negUguuie,  In  that 
she  remained  on  the  train  after  a  reasonable 
time  bad  been  allowed  her  In  whidi  to  alight 
therefrom,  or  If  for  any  other  reaaou,  in  her 


attempt  to  alight,  she  was  guilty  oi  contrib- 
utory net^lgence.  We  overrule  the  assign- 
ment. 

[S]  The  conrt,  by  paragraph  8  of  Its  charge, 
submitted  to  the  jury  the  ISsue  of  perma- 
nent injury  to  Mrs.  Conley,  over  the  objection 
of  appellant,  and  this  action  Is  made  th<t 
basis  of  the  fifth  assignment  The  reason 
for  the  objection,  as  pointed  f>ut  by  tlie  pn^ 
osltlon.  Is  because  there  was  no  evidence 
that  would  authorize  the  jury  to  find  that 
any  of  the  Injuries  sustained  by  Mrs.  Conley 
were  permanent 

As  their  first  counter  proportion  to  appel- 
lant's contention  under  this  assignment  ap- 
pellees submit  that  the  assignment  should 
not  be  sustained,  because  there  is  no  com- 
plaint by  appellant  that  the  verdict  as  ren- 
dered is  excessive  to  any  extent  It  may  be- 
that  the  counter  proposition  meets  appel- 
lant's contention,  and  would  be  sufficient  rea- 
son for  overruling  the  asslgmnent  and  some 
of  our  Courts  of  Civil  Appeals  have  ao  held. 
We  do  not,  however,  find  It  necessary  to  de- 
cide the  point  here,  for  we  are  fully  convinc- 
ed that  the  evidence  in  this  case,  coDsldered 
as  a  whole,  clearly  raised  the  issue  of  per- 
manent Injuries  to  Mrs.  Conley,  and  that 
therefore  the  court's  action  In  submitting 
that  issue  was  not  error.  The  appellant 
makes  no  contention  in  this  connection  that 
Mrs.  Conley's  injuries,  whatever  they  were, 
did  not  result  from  the  fall  that  she  received 
on  appellant's  train  on  the  occasion  In  ques- 
tion. In  this  statement  we  would  not  be  un- 
derstood as  meaning  that  such  was  not  ap- 
pellant's contention  on  the  trial  below,  but 
what  we  mean  to  say  Is  that  there  is  no  con- 
tention in  this  court,  by  way  of  any  aaalgtt- 
ment  of  error,  raising  the  point  Mrs.  Con- 
ley testified  substantially  that  prior  to  the 
time  of  the  Injuries  In  question  she  was  a 
healtliy  and  strong  woman  for  her  size ;  that 
her  average  weight  before  the  Injuries  was 
about  122  pounds;  that  she  was  accustomed 
to  do  all  of  the  ordinary  and  usual  house- 
work that  is  usually  done  by  a.  housewife, 
such  as  cooking,  washing,  sewing,  and  all 
matters  pertaining  to  an  ordinary  family** 
home;  that  she  never,  prior  to  the  Injuries, 
experienced  any  such  pain  or  suCFerlng.  as 
that  which  she  underwent  after  the  Injuries, 
which  commenced  almost  Immediately  there- 
after. The  practically  undisputed  testimony 
is  that  from  about  the  Sth  day  of  July,  1920^ 
six  days  after  she  claims  to  have  hem  in- 
jured, Mrs.  Conley  was  practically  confined 
to  her  bed  for  a  period  of  between  four  and 
five  m<mths,  during  which  ttane^  according  to- 
her  testimony,  she  suffered  most  intense  and 
excmclatlng  pain  In  conaequence  of  ttie  in- 
juries; that  during  such  period  die  ««■ 
wholly  incapacitated  to  perform  any  tSaxmo- 
ter  of  her  hoosebold  dtitles,  and  these  de- 
volved upon  her  husband,  assisted  as  far  as 
be  oonld  be  by  the  Uttle  seven  year  old  1kv> 
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According  to  Mrs.  Conlci^s  testimony,  very 
serious  Injuries  to  several  of  the  female  or- 
gans resulted  Iti  consequence  of  the  fall 
which  she  received  In  appellant's  train,  and, 
as  time  went  on  for  the  several  months  that 
she  was  confined  In  bed,  the  physical  pain 
from  these  Injuries  became  aggravated  and 
more  Intense,  and  during  practically  all  such 
period  of  condnenient  she  was  constantly  nn- 
der  the  treatment  and  attention  of  pfiysi- 
dana.  Abont  fonr  weeks  before  the  trial  of 
this  case  Dr.  Falvey.  of  Conroe,  performed 
an  (^ration  on  Mrs.  Conley  which  the  doc- 
tor stated  was  considered  In  the  medical 
profesalon  a  "major  operation" ;  that  when 
be  commenced  to  treat  Mrs.  Ccmley  it  was 
manifest  to  him  that  she  was  experiencing 
severe  pain  and  suffering,  and  that  after 
proi;«r  «£aminatlon  he  found  that  the  opera- 
tion was  absolutely  necessary  In  order  to 
prevent  her  from  being  an  Invalid  for  life, 
and  that  In  the  absence  of  the  operation  she 
would  have  remained  an  invalid  for  life. 
The  doctor  then  further  testified  that  pain 
from  this  (^ration  alone  ordinarily  contin- 
ues from  24  to  36  hours,  and  that  such  pain 
Is  Intense,  ^e  doctor  went  Into  detail  as  to 
the  nature  of  the  operation,  and  ft  is  mani- 
fest to  this  conrt  that  it  was  a  very  necessary 
and  palhfDl  (v>eratlon,  and,  nnqmstlonably. 
the  natnre  of  the  injuries  whlcb  necessitated 
it  were  such  as  to  render  it  very  probable 
that  the  effects  on  Mrs.  Gonley  will  be  per- 
manent, in  the  legal  sense  of  that  word. 

Without  going  Into  all  the  details,  bnt  as 
Indicating  to  some  extent  the  effect  that  the 
injuries,  if  caused  as  claimed,  had  upon  Mrs. 
Omley,  we  mentlra  the  fact,  as  shown  by 
the  record  without  dispute,  that  at  the  time 
of  the  trial  in  flits  case,  whldi  was  in  Jan- 
uai7,  1021,  Mrs.  Oonley  had  been  redu<ied  in 
weight  from  122  to  90  pounds,  and  on  the 
trial,  and  notwithstanding  tint  operation  per- 
formed  by  Dr.  Falvey,  she  testified  that  she 
was  practically  unable  then  to  dla^arge  any 
of  the  duties  of  her  housdiold,  as  she  had 
formerly  dcme;  that  she  was  still  sick  and 
nervous,  and  atill  suffered  pain.  TTpon  Uiis 
state  of  facts  tiie  trial  court  did  not  err  in 
submitting  to  the  Jury  the  Issue  of  perma- 
nent injuries.  It  la  true  that  Dr.  Falvey, 
at  the  concluBlon  of  his  testimony,  after  stat- 
ing Mrs.  Conley*8  condltlm  from  the  time  be 
first  saw  her  until  the  operation  had  been 
performed,  further  said  that  aftet  the  opera- 
tion she  regained,  her  health,  yet  It  la  manl- 
frat  to  this  conrt  ttiat  Dr.  Falvey  did  not 
Intmd  to  leave  the  Impression  that  the  eEFcct 
of  the  Injuries  for  which  he  treated  Mrs. 
C<m)ey  had  been  entirely  r^oved,  and  that 
she  would  be  the  same  woman,  physically, 
that  she  had  been  prior  to  such  Injuries. 
But,  If  such  had  been  the  meaning  of  Dr. 
Falvey's  testimony,  It  ^ould  not  have  taken 
from  the  jury  the  Issue  of  permanent  Injn- 
lies,  In  view  of  thu  testimony  of  Mrs.  Con- 
286aW.-84 


ley  and  Iwr  hmAnnd,  m  relit 
ord  In  this  case.  The  assli 
overruled. 

[6]  Among  other  things,  on  i 
damages  the  court  submitted  : 
eration  of  tba  fary  the  i 
found  In  paragraptk  8: 

"If  the  ver^ct  is  for  lAe  p  i 
will  take  into  consideration  tii  i 
injnries,  if  any,  and  whether  s< 
nent  or  otherwise,  together  wit 
and  circamstances  in  evidenci 
will  assess  her  damsses  In  sn 
may  believs  from  tiie  evidence  i 
adequately  compensate  ber  fo  i 
if  any,  as  she  has  sustained,  on  t 
question,  taking  Into  conslderat 
of  damage,  mental  anguish  az 
fering  resulting  to  her  thei^f roi 
isg  such  as  will  In  reasonable 
suit  to  her  therefrom  In  the  fut  ' 
also  the  reasonable  value,  if  pi  ! 
lost  capacity  and  power  to  earn  : 
tend  to  her  affairs  in  the  futn 
her  therefrom,  if  any,  and  also 
snm  as  she  may  necessarily  ha 
bQity  for  on  account  of  medicd  \ 
attention  In  attempting  a  care  oi  i 

To  the  above  diarge  cm  tl  : 
damages,  defendant  objected  i 

"Defendant  excepts  and  objec  i 
tion  of  paragraph  eighth  of  the  i 
charge  wherein  be  submits  tb 
damage,  and  especially  to  that  ; 
telling  the  jury  to  take  into  com  ! 
element  of  damages  mental  angoi  I 
suffering  resulting  to  her  tberefi  i 
eluding  such  as  will  in  reasonable  : 
suit  to  ber  therefrom  in  the  futi  ' 
also  the  reasonable  value  of  he 
to  attend  to  her  affairs  reaultini 
any,  and  also  the  reasonable  vali 
of  her  lost  capacity  and  power 
and  attend  to  her  affairs  In  the 
ing  therefrom,  if  any,  becau8< 
permits  a  double  recovery  of  da  i 

By  the  proposition  It  Is  cont€  : 
charge  permits  the  plaintiffs  t  ■ 
only  for  "mental  anguish  and  ; 
fering  resulting  to  her  from  1 1 
eluding  such  as  In  reasonabl : 
may  result  In  the  future,  and  t : 
value  of  her  lost  capacity  to  ; . 
affairs,  resulting  from  the  Inji  i 
"the  value.  If  paid  now,  of  her 
and  power  to  earn  money  and 
her  affairs  In  the  future,"  wh  ' 
a  permission  or  Instruction  to  : 
they  could  allow  double  damn 
same  Injury. 

We  do  not  believe  that  appel  I 
tlon  under  this  assignment  Is 
think  the  charge  complained  ol 
erly  construed,  told  the  jury,  t: 
If  the  verdict  should  be  for  r 
they  should  consider,  as  elemc. 
ages,  the  physical  pain  and  met 
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that  Mrs.  Gonley  had  undergone  In  coDse- 
quence  of  the  Injuries  up  to  the  time  ot  tbe 
trial,  and  also  tbe  value  of  her  lost  capacity 
to  labor  up  to  the  time  of  tbe  trial,  and  that, 
In  the  event  the  Jury  should  And  that  the 
injuries  sustained  by  Mrs.  Conley  were  of  a 
permanent  nature,  and  that  in  cwiaeqaence 
of  such  Injuries  Mrs.  Conley's  capacity  to 
labor  and  earn  money  in  the  future  had  been 
diminished,  tbe  extent  of  su<^  diminution 
would  be  considered  by  them,  and,  further, 
that  if  there  was  a  reasonable  probabnity, 
In'  the  opinion  of  the  Jnry  from  title  evidence 
before  tbem,  that  in  conseQuence  of  su<^  in- 
Jnrlea  Mrs.  Conley  would  snffeir  physical 
pain  and  mental  anguish  in  the  future,  then 
such  future  mental  pain  and  physical  suffer- 
ing would  also  be  considered  by  the  Jnry  in 
determining  the  amount  tliat  should  be 
awarded  plaintlffB  as  damages.  If  our  oon- 
atmction  of  the  tiuLtge  Is  the  correct  (me, 
then,  undoubtedly,  all  the  elements  of  dam- 
age submitted  for  the  Jury's  conMd«atlon 
were  proper  to  be  ccmsldered  by  them  nnder 
the  evid^ce  in  this  case,  and  the  charge  did 
not  permit  ft  douUe  recovery,  as  ccmtended 
by  aiq;>ellant  In  this  connection  we  have 
carefiiUy  read  ere^  authority  found  in  ap- 
pellant's brIM  under  this  assignment,  and 
without  dlscos^g  them  we  believe  that  the 
charges  tadd  objectionable  In  those  ca8»  as 
permitting  a  double  recovery  are  easily  dla- 
tlugulshable  tnm  the  charge  here  complain- 
ed of. '  The  assignment  will  be  overmled. 

The  seventh  asBlgnment  nUses  practically 
the  same  legal  question  as  Is  raised  by  the 
third  assignment  relative  to  the  degree  of 
care  owed  1^  a  nilroad  canier  to  Its  pas- 
aengers.  What  we  said  in  dispoetng  of  tbe 
third  assignment  In  effect,  dlaposes  of  th» 
seventh,  and  It  Is  overruled. 

[7]  By  the  eighth  assignment  compltint 
is  made  of  Uie  refusal  of  the  court  to  per- 
onptorlly  instruct  a  verdict  in  favor  of  ap> 
p^nt.  It  being  contended  by  appellant  that 
there  was  no  evidence  showing  any  negli- 
gence <m  the  part  of  appellant  or  any  of  its 
agenta  and  anvuits  In  charge  of  the  train 
at  Dobbin,  wb&ce  Mrs.  Cimley  was  injured. 
We  overrule  the  assignment  Mrs.  Oonley 
tMttlled,  BUbstaatlally,  that  her  seat  in  tbe 
eoacii  In  whLeb  she  was  ricUng  was  near'  the 
rear  end,  and  that  ahe  was  not  aware  that 
the  train  had  arrived  at  Dobbin  until  she  was 
Infonned  by  a  lady  wltti  wluxn  she  was  not 
acdnaintad  of  that  fact  This  lady  who  1d- 
fonned  Mrs.  Oonley  of  the  arrival  of  the 
train  at  Dobbin  occulted  a  seat  in  the  same 
coacb  with  Mrs.  Oonley,  but  nearer  the  front 
mi  oC  the  coadi,  and  Mrs.  Conley  testified, 
aabstantlally,  that  shortly  after  tbe  train 
had  coGoe.  to  a  s^  tbla  lady  got  up  from 
her  seat  and  came  back  to  where  Mrs.  G<m- 
Isy  was,  and  informed  her  that  the  train  was 
then  at  Dobbin ;  that  theireupon,  and  imme- 
diately, aooording  to  her  testimony,  Mrs. 


CcHiley  commenced  pr^itarations  tor  leaving 
the  Qoac^  gathered  up  ber  grip  and  bundles, 
and  woke  up  her  child,  and  started  to  tbe 
front  end  ot  the  coach,  but  that  when  sbe 
had  proceeded  a  distance  of  some  Ave  or  six 
seats  in  tbe  ooacb,  and  without  warning 
that  the  train  was  g<4ng  to  start  the  train 
I  was  sudden^  started  and  ^e  was  thereby 
tlirown  over  and  on  one  of  the  seats  in  the 
coach,  and  from  there  to  the  floor  of  the 
coach,  and  was  injured.   She  further  testi- 
:fled,  snbstantlally,  that  up  to  the  time  the 
lady  infonned  ber  of  tbe  arrival  of  the  train 
'  at  Dobbin  she  had  not  heard  the  station  an- 
I  nounced  by  any  of  appellant's  employes,  and 
;  that  she  was  listening  for  the  station  of  Dob- 
jbin  to  t>e  called,  and,  while  she  could  not 
:  testify  podtlv^  that  snne  emiOoyd  of  ap- 
,  pellant  did  not  announce  the  station,  yet  she 
'  leaves  the  clear  Inference  that  if  the  statioa 
I  had  been  proparly  announced  In  the  coach 
iln  which  she  was  riding,  she  would  have 
i  heard  it  in  thne  to  have  gotten  off  the  train 
j  before  it  was  acain  started.   It  la  true  ap- 
Ipdlantfs  brakeman  or  portor  testified  poei- 
i  tiv^,  that  he  announced  the  station  ot  Dob- 
bin when  the  train  arrived,  and  that  he  did 
so  in  an  audible  tone  of  voice  from  near  the 
tront  end  of  the  ooaxib  In  which  Mrs.  Conley 
was  riding,  and  several  other  witnesses  for 
appdUnt  testified  that  the  porter  announced 
tbe  statttm  ot  Dobbin  in  some  of  the  coaches 
ahead  of  that  in  which, Mra.  Conley  was  rid- 
ing; but  the  evldoice  u  a  whole  la  not  oon- 
dusive  that  the  porter  announced  the  statioo 
ot  Dobbin  in  an  audible  tcne  of  voice  at  the 
proper  place  In  tbe  coach  In  which  Mrs.  Con- 
lay  ma  riding,  and  that  ahe  fiiUed  to  ob- 
anrve  ancb  announcement,  and  that  a  reason- 
able time  thereafter  was  allowed  bsx  to  dis- 
embark from  the  train  with  reasonable  safe- 
ty.  Tbe  lasue  of  ne^gence  made  1)y  the 
pleadliM^  on  this  point  was  dearly  one  of 
fact  for  the  Jnry,  and  the  court  vTOuld  not 
have  been  warranted  in  peremptorily  In- 
!structing  a  verdict  for  appelant  Counsel 
\toT  appellant  by  way  of  argument  contend 
i  that  there  was  no  evidence  to  the  ^Eect  that 
there  was  any  unusual  JerUng  or  Jolting 
I  the  train,  and  that  therefore  no  acHonabl' 
:  n^igeuce  was  shown.  Whether  or  not  Mrs. 
Conley's  fall  and  Injury  were  occaaiMied  bv 
an  unusual  Jerk  or  Jolt  of  the  train  Is  no'. 
the  questlOD,  but  ratber  the  point  is.  Was 
the  statim  of  Dobbin  properly  announcnl 
on  the  arrival  ot  the  train,  and  was  Mr^ 
ConLey  allowed  a  reasonably  snfllclmt  time 
thereafter  to  disembark  from  app^ant':; 
train,  drcumatanced  and  conditioned  as  sbe 
was?  These  were  qneatims  ot  fact  for  the 
jury,  and  they  have  been  determined  againn 
appellant  upon  evidence  sufficient  to  austaln 
the  verdict 

[I]  The  ninth  assignment  oomplalna  of  the 
refusal  ot  the  court  to  give  the  following  ia- 
struction  requested  by  app^nt: 
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•Tender  tlie  facta  of  thia  case  no  dnty  rested 
upon  tbe  defendant  compaaj  to  assist  tlie  plain- 
tiff, Mrs.  Sasie  Couley,  In  folng  from  ber  seat 
in  the  coach  to  the  platform  for  the  purpose  of 
dfstebarhinf .  and  ttie  testtmonr  of  said  plain- 
tiff as  to  the  afreomoit  between  hersdf  and 
flte  condaetor,  as  w«U  as  all  other  testtDHWy  1° 
reference  to  sncb  asiistanee,  is  not  blading  on 
the  defendant,  and  yon  are  therefore  directed 
to  disrecard  the  same  and  set  eoMlder  it  far 
any  pnrpose  in  making  Bp- roar  Teidtet,** 

T7ud«r  the  assignment,  it  la  cmteiidad  that 
a  mere  voluntary  promise  by  «  condoctor  to 
aBslst  passengers  off  of  a  Tallroad  train  Im- 
poses no  liability  npon  tbe  railway  company 
because  of  failure  on  tbe  part  of  tj»  conduc- 
tor to  keep  okA  proniiaa  by  eirtMSng  tlie  oar 
ftnd  physically  assisting  the  paMenger  from 
her  seat  to  a  place  of  exit,  when  tbe  mri- 
dence  falls  to-  show  that  the  condhctwr  bad 
notice  of  any  wmditlon  or  circumstance  that 
would  render  such  assistance  neewnaiT. 
Under  the  court's  charge  In  this  case,  the 
failure  of  the  conductor,  or  any  other  em- 
ploy£  of  appellant,  to  physically  assist  Mrs. 
Coahej  out  of  her  coacib  was  not  submitted 
for  the  consideration  of  the  jury  as  a  ground 
of  n^llgence,  and  therefore,  under  the  hold- 
ing of  many  decisions  of  the  appellate  courts 
of  this  state,  that  issue  of  negligence,  as 
made  by  the  petitt<m,  was,  in  effect,  with- 
drawn from  the  jury's  consideration.  And, 
while  it  is  true  that  CTldence  to  some  extent 
on  that  Issue  was  admitted,  yet  we  do  not 
understand  that  It  Is  reveralBle  error  on  the 
part  of  a  trial  court  to  refose  to  expressly 
take  from  the  consideration  of  the  Jury  evi- 
dence that  had  been  admitted  during  the 
trial  (HI.  some  Issue  raised  by  the  pleadings, 
but  not  submitted  in  the  court's  charge.  If 
there  is  any  decision  to  that  effect  emanat- 
ing from  any  apellate  court  of  this  state,  it 
has  not  been  dted  In  appellant's  brief,  and 
w«  ourselves  have  not  foand  any.  lliere 
may  be,  perhaps,  some  sncb  decision  arlalng 
upaa  an  extraordinary  state  of  facts  that 
would  require  such  action  on  tbe  part  of  a 
trial  court  for  the  neceBsary  [o-otection  of  a 
party,  but  we  feel  sure  that  the  failure  of 
tlie  trial  court  to  give  the  charge  requested 
bere  should  not  work  a  reversal  of  this  case, 
even  If  It  should  be  (»nceded  that  the  re- 
quested charge  announced  a  correct  proposi- 
tion of  law  applicable  to  the  facts  of  this 
case. 

[SJ  Upon  the  trial,  appellant  requested  the 
following  special  charge,  after  the  requested 
peremptory  Instmcticni  taiad  been  refused: 

'Ton  are  instructed  that  under  the  facts  of 
this  case  it  was  the  duty  of  the  defendant  com- 
panj  to  cause  to  be  announced  the  station  ^f 
Dobbin,  when  the  train  was  approaching  the 
same,  in  an  audible  voice  and  to  stop  its  train 
at  such  station  a  length  of  time  reasonably  suf- 
ficient for  passengers,  in  the  exercise  of  rea> 
Bonable  and  ordinary  dOUcence,  to  disembark 


from  said  train.  Hierefwe,  if  yon  bellm  Hbat 
said  statioa  was  announced  in  tin  mamiar  indi- 
cated, and  that  defendant's  train  atopped  at  said 
RUtion  for  sutib  length  of  time,  you  wut  let  your 

verdict  be  for  defendant" 

By  the  proposition  under  Qxb  teoXh  assign- 
meht,  it  Is  contended  that  tbe  court  in  the 
main  charge  submitted  tbe  Issue  of  Mrs.  Oon- 
Iey*8  contributory  ne^lgence  only  in  a  nega- 
tive way,  and  that  therefore  appellant  was 
entitled  to  have  the  facts  alleged  by  it  as  con- 
stituting contrlbutcvy  negligence  submitted 
In  an  affirmative  manner.  This  Is  the  only 
prt^sltion  under  the  assignment.  Beading 
the  court's  charge  as  a  whole,  we  are  con- 
vinced that  the  issue  of  cohtributory  negli- 
gence was  pointedly  and  aWrmatively  sub- 
mitted for  the  ctmaideratlon  of  the  Jury,  and 
we  feel  sure  that  the  Issue  was  very  pointed- 
ly sntmiltted  by  appellant's  special  charge 
No.  5,  which  we  have  heretofore  quoted  in 
this  i^anion.  This  assignment  points  out  no 
error,  and  It  Is  overruled. 

The  eleventh  assignment  polnto  out  no  ra- 
rer that  could  possibly  be  prejudicial  to  ap- 
peUant,  and  It  Is  overruled. 

We  have  given  all  assignments  careful  con- 
sideration, and  it  is  our  conclusion  that  none 
of  them  present  any  error  prejudicial  to  ap- 
pelant, and  that  all  should  be  overruled  and 
tbe  judgment  aflBrined;  and  It  will  be  so  Of^ 
dered. 


8WEET  et  al.  v.  BERRY.    (No.  1868.}* 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Dee.  21,  1921.   Rehearing  Denied 
Jan.  11.  1922.) 

1.  Veiiilor  and  '  parehaMr  ^75— Vendor  re- 
nn\n4  to  present  abstraot  shewlai  MOPrimit- 
aUe  title  before  date  at  payaeat  oeadltlon- 

ed  on  approval  of  title. 
Where  contract  for  tale  of  land  required 
purchaser  to  malce  payment  on  certain  date  on 
approval  of  title  by  his  attorneys,  the  vendor 
was  required  to  present  abstract  showing  a 
mercbantable  title  before  such  date,  though  the 
contract  did  not  expressly  so  provide. 

2.  Ventfor  and  pureliaser  «»I4»— OUIgation 
to  present  abstraot  within  reasoaable  time 
imposed  where  time  not  fixed  by  oontract. 

If  contract  for  sale  of  land  does  not  fix 
time  within  which  vendor  Is  required  to  pre- 
sent abstract  showing  merchantable  title,  the 
obligation  to  do  so  within  a  reasonable  time 
before  the  date  fixed  for  performance  of  the 
contract  will  be  imposed. 

3.  Vendor  and  purchaser  <8=>>44{2)— Vendc' 
whe  made  eontraot  In  good  faith  wlt^ 
title  pernltted  to  perform  at  time  set  ' 
for. 

A  vendor  who  has  no  title  at  ' 
ecntion  of  a  contract  will  be  p^' 
quire  title  and  make  the  v 


>Fer  etlMT  cmm  see  nnw  tople  and  KKT-NUIIBBR  In  all  Key-NumlMred  O*' 
*Wrlt  of  error  dlsinlswd  lor  want  ot  lurlwUotUn  UanA  t- 
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time  Mt  for  ptrfonntiMW  If  he  made  dw  ctm- 
tract  In  good  f  aitli. 

4.  Vanrior  and  parchaaar  ^975— Parehaaer  dM 
aet  forfeit  deposit  by  fallara  to  naka  pay* 
aient  la  view  of  veadors'  fillira  ta  preseat 
aierolMataMa  titla. 

Parcfaoeer  did  not  forfeit  deposit  made  to 
iiuare  payment  on  specified  date  hj  failure  to 
make  payment  on  each  date  where  the  contract 
made  the  payment  conditionBl  on  approval  of 
title  by  pnrcbaBer'e  attorneys  and  where  Ten* 
dors  had  not  prior  to  sncb  date  presented  ab- 
stract showing  merchantable  title. 

5.  Veadar  aad  panihasar  «=9l43— Parchaaar's 
rataatfoa  of  abstracts  after  timo  for  per- 
fonnaBGe  did  sot  eatitle  vendors  to  additioo- 
al  tiBia  la  which  to  perfect  titlh 

Purchaser's  failure  to  return  abstracta 
showing  title  defective  until  sfter  time  for 
performance '  did  not  entitle  vendors  to  addi- 
tional time  in  which  to  bring  anlt  agalnat  oth- 
er persons  to  perfect  title. 

6.  Veador  and  parehaaar  ^78— Tin*  held  af 
tba  eaaenoe  of  the  contract. 

Where  purchaser  needed  the  land  for  pas- 
turage for  bis  csttle  and  other  cattle  he  was 
purchasing  and  desired  to  farm  the  land  during 
the  coming  season,  and  vendors  had  knowledge 
thereof,  time  was  of  the  eseence  of  the  contract 
providing  for  payment  of  purchase  price  on 
December  15th  uid  delireij  of  possession  on 
January  iBt,  and  rendora  were  rcQuliad  to 
present  abstract  ahowing  merchantable  Utla 
prior  to  such  time. 

7.  Veador  aad  purohaser  <3s>l40— Purehasar  on 
discovsry  of  defect  In  tltls  aot  required  to 
farther  examlas  abstract. 

Where  contract  to  purchase  land  did  not 
specifically  require  purchaaer  to  ptrint  out  the 
defects  in  the  title,  the  porehaser  on  discovery 
of  defect  could  return  abstract  within  a  rea- 
sonable time  without  fnrthw  e«mtnati<m 
tbereoi 

8.  Vendor  and  purchaser  «=9l40  —  Vendors, 
having  furnished  abstract  when  they  saw  fit, 
could  not  dalm  they  were  not  given  reaaoa- 
ahla  time  la  which  to  so  do. 

Vendors,  having  presented  abstract  to  pur- 
chaaer at  the  time  selected  therefor  by  them- 
aelvea,  could  not  on  purchaser's  refusal  to 
perform  because  of  defective  title  dalm  that 
t^y  did  not  hare  a  reaoonaUa  time  tai  which 
to  furnish  the  abstract 

9.  Veador  and  purohaser  «=>I44(2)  —  Agre^ 
■ant  granting  vendors  rsasonable  time  to 
eorreet  abstract  did  not  Imply  further  ax- 
teaalOB  ob  rajeetioa  of  title  la  oorracted  ah- 
atraet. 

It  contract  for  sale  of  land  requiring  ven- 
dora  to  furnish  abstract  abowii^  merchantable 
title  Impliedly  granted  vendors  a  reasooable 
time  for  correction  of  abstract,  on  purchaaer's 
rejection  «(  title  shown  thereby  such  implied 
agreement  did  not  imply  a  repeated  extension 
of  time  in  which  to  perfect  title  after  purcbas- 
ar's  rejecdon  of  tlUa  shown  by  the  corrected 
abstract. 


10.  Vendor  and  pBfobaaar  143— Parehaaar 
bald  not  to  have  waived  voBdara'  fallara  to 
preseat  oMrahaBtablo  title  wtthla  nvUnt 
tima. 

Where  purchaser,  who  needed  land  for  paa- 
tnrage,  but  who  had  rejected  the  title  ahowa 
by  abatraet  fundabed  by  vandora  aa  defective 
agreed  to  meet  vendora  to  diaonsa  the  matter 

of  granting  them  additimia]  time  In  which  to 
perfect  title  under  agreement  pving  purchaa- 
er possession  during  sud  time,  but  on  vendon^ 
failure  to  meet  at  appointed  time  and  place 
purchased  other  land  and  so  informed  vendors, 
there  waa  no  waiver  of  the  vendors'  failure 
to  present  merchantable  title  before  time  fixed 
for  performance. 

11.  Vendor  and  purchasar  «3»34l<3)— Parabaa* 
or  astabllahad  right  to  deposit  by  pleading 
and  prvving  vaBdora*  lallara  to  prasaat  ab- 
atraot  sbowlog  titio  bafara  ttnie  fewd  for  oan- 
annmatloa. 

Purchaser  suing  to  recover  deposit  made  to 
insure  performance  established  his  case  by 
pleading  and  proving  that  abstract  ahowlag 
the  title  called  for  waa  not  presented  before 
the  time  fixed  for  consummation  of  contract, 
and,  If  there  waa  any  eqpitoble  ground  enua- 
ing  vendora,  the  burden  of  alleifaf  and  prov- 
ing ft  was  upon  vendors. 

12.  Vendor  and  purohaser  «=>l2g(l)  —  Par- 
chaser  not  required  ta  accept  dafeotlve  title 
while  contract  la  exeeutory. 

Generally  a  purchaser  is  not  required  to  ac- 
cept a  defective  title  ao  long  aa  the  contract 
remafios  executory. 

13.  Vendor  aad  parabasor  «=>34l  (3)— Bnrdaa 
of  ahowlag  purohasar'a  waiver  of  right  to 
merohantahla  title  at  Um  Axad  for  parforai- 
anco  la  on  vendors. 

Where  contract  for  sale  of  land  required 
vendors  to  f umiali  a  merchantable  title,  and 
where  purchaser,  aulng  to  recover  depodt  be- 
cauae  of  vendora'  faQure  to  fundah  alwtraet 
showing  merchantable  tlUe  before  time  fixed 
for  performance,  waa  not  hi  posseaaion  of  the 
land  and  had  not  received  the  title  paper,  the 
burden  of  proving  tlut  purchaaer  had  waived 
the  rii^t  to  a  merchantable  titie  at  time  fixed 
for  performance  was  on  the  vendora. 

14.  Vaader  and  pBrobasar  «s»l43— Opldlaa  of 
parohaaar'a  attoraoys  aa  to  eomotad  ab- 
atraet bold  aot  a  walvar  tf  dafoeto  atatad  la 
prior  eplaloa  after  arlgiaal  axaoilaaiHoB. 

The  opinion  of  pnrdiaser'S'  attorneys  sub- 
mitted to  vendors  after  rejection  of  title  ahown 
by  corrected  abstract  pointing  out  particularly 
one  defect  and  stating  that  they  had  not  re- 
checked  the  abstract  to  see  if  other  defecta 
had  been  corrected  was  not  a  waiver  of  other 
defects  jiointed  out  in  opinion  submitted  on 
original  examination  of  abstract  prior  to  cor- 
rection, and  not  specified  in  auch  aubsequent 
opinion, 

15.  Vendor  and  purchaser  <t=:»34l  (2)— sAllaga- 
tions  aa  to  defsctiva  ttMe  held  too  genera. 

In  purchaser's  action  to  recover  deposit  on 
vendors'  failure  to  furnish  abstract  showing 
metchantat^e  title  at  time  of  performance,  al- 
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legatioiiB  In  petftfoa  thrt  the  tltie  to  At  lud 
waa  shown  by  the  afasteaets  to  b«  det«ctlTe  In 
divers  and  aundrr  parUcnlars  which  had  beea 

pointed  ont  held  too  gencraL 

16.  Appeal  and  arror  «=»I040(I  f)— Pallara  to 
antalH  mMpttoM  to  iMoral  aHogaflmn 
harnltw  wiMn  ami—  alloBftttoi  was  tafl- 

OlMt. 

In  pucbaMv'a  aetton  to  neamr  deposit 
OB  Tondm'  failure  to  fnrniah  abstcact  dhow* 
Isf  mozehaat^le  title  at  time  fixed  <or  per- 
formance, court's  failure  to  sustain  exception 
to  general  allegations  as  to  defects  in  the  title 
Jtetd  harmless  where  specific  objection  set  out 
Id  the  petition  as  having  been  made  to  the  ab- 
stract rendered  the  title  unmarketable. 

17.  SpMHo  psrforMaMa -«BE»(I9  —  Voadon 
seeking  tpeoiflo  perfornuaoo  muat  prove  tliat 
they  fnmlslied  abatraot  reqalred  iiy  the  eon- 
tract.  . 

Vendors  seeking  specific  performance  of 
contract  requiring  them  to  furnish  abstract 
showing  merchantable  title  at  time  fixed  for 
performance  bad  the  burden  of  proTing  that 
they  had  fnnifsbed  sueh  an  abstract 

la.  Sfnalfia  Hrforauwt  «s»ll6— Psrobaser'a 
■Mwer  to  venderi*  orost-petltlon  for  speolflo 
perfofmasce  not  required  to  specify  the  da. 
fecU  of  title. 
In  vendors*  cross-action  for  spedfic  per- 
formance, purchaser's  answer  pleading  defec- 
tive title  was  not  required  to  specify  the  de- 
fects where  it  referred  to  opinion  of  purchas. 
er*e  attorneys  of  whid  yendors  had  notice 
pointing  out  the  specific  defects. 

19.  Hnbasd  uri  wHe  «9274(1)— Sorviving 
wife's  convqraaoa  did  not  divest  children  of 
title  where  conveyaiwo  was  rescinded  and 
title  retnvasted  In  ohildren. 

Surviving  wife's  conveyance  of  husband's 
land  for  purpose  of  paying  debts  did  not  di- 
vest the  children  of  their  Interest  where  the 
conveyance  was  rescinded  and  the  title  retn- 
▼eeted  in  chUdren  in  aotiai  1^  the  diildren. 

20.  Infants  «s>87-^3efaHlt  Jodgnent  agaiast 
Infant  heirs  on  foreoloanre  of  lien  without 
appoiatflient  of  guanilan  ad  litem  hold  void- 
able. 

In  Tender's  lien  foreclosure  action  after 
death  of  owner,  in  which  no  guardian  ad  litem 
had  been  appointed  for  owner's  infant  <Atldren, 
the  default  judgment  rendered  against  them 
was  voidable,  but  not  void,  and  oould  be  set 
aside  on  appeal  or  fcn  a  direct  proceedios  for 
that  popose. 

21.  Vendor  and  purchaser  «=»I29(3;  3)— Title 
acquired  by  purchaser  at  vendor's  tiei  fere- 
closure  sale  where  no  guardian  ad  litem  had 
been  appointed  for  owner's  Infant  heirs  held 

defective. 

Where  Tender's  Hen  was  foredosed  after 
owner's  death  without  having  a  guardian  ad 
litem  appointed  for  owner's  infant  diildren  as 
required  by  Rev.  St.  art  1942,  and  a  default 
judgment  was  rendered  against  Um  ddldnn, 
the  purchaser's  title  was  dsfectiTe. 


22.  Vsndtr  and  pnralMser  I 
aundlng  nil  laasa  rendora  «  I 
Ua."  . 

An  outstanding  oil  lease  oi  I 
intereat  In  the  land  and  renden 
able  within  contract  requiring  i 
nlsh  a  merdiantable  title. 

23.  Vender  and  pwahnser  ^  I 
did  not  have  "merohantable  tl  I 

tor  reserved  oil,  gas,  and  nli  i 

Where  grantor  reserved  tl  i 
mineral  rights,  grantee  did  i^o 
chantable  title"  within  contrac 
to   furnish   abstract  showing 
title." 

[Ed.  Note.— I*or  other  deflnlt  : 
and  Phrases,  First  and  Beeot ! 
chantable.] 

24.  Vendor  and  purchaser  ^s>3 
objections  to  title  nnderod  I : 
bie  held  for  the  court. 

In  action  to  recover  depoe  i 
jections  raised  to  title  by  pun  I 
it  unmerchantable  heM  a  ques  I 
the  court,  and  not  for  the  jury 

25.  Appeal  and  error  «=»I062  ! 
submit  Issue  held  harmless. 

In  purchaser's  action  to  rec  i 
vendors'  failure  to  furnish  at  < 
merchantable,  title  at  time  fixe  1 
ance,  refusal'  to  submit  Issue  i 
purchaser  waived  certain  objci 
held  harmless  where  other  i 
waived  rendered  the  title  unmer 

Appeal  from  District  Court,  i 
ty;  W.  B.  Kwing,  Jadg& 

Suit  by  O.  B.  Berry  agains! 
and  othera  Judgment  tor  plal 
fendaots  appeal  Afflnned. 

Hoover,  Hoover  ft  WUIis. 
and  Templeton  &  Tonpleton,  <: 
for  appellants. 

Frank  WIIII0,  of  Canadian 
&  Dool«y,  of  AmariUo,  for  a^x 

HUFF,  O.  J.  The  appeUee,  Bi 
tiff,  bron^t  this  suit  against  A. 

H.  A.  Crowley,  as  partners  and  1 
tain  land,  and  M.  V.  Sandors, 
deposit  made  witb  Sanders  of 
contract  between  Berry  and  S' 
ley,  dotted  October  28, 1020,  It 
substance,  that  in  pursuance  ti: 
appellee,  Borry,  placed  the  an 
the  hands  at  Sanders  as  forfeit 
was  to  be  returned  to  appelleci 
the  event  the  attorneys  for  Beri 
approve  ot  the  title  to  certain  la 
in  the  contract;  that  on  or  ah 

I,  1020.  Sweet  A  Orowley  deUve 
tomeys  for  apptilee  what  pui 
cconplete  abstracts  of  title  to  as 
that  about  December  12,  1920, 
for  ^pellee  r^orted  their  dlaai 
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titles,'  nrhtdl  opinion  and  report  contslned 
dlvem  and  mmdry  objections  to  tbe  title  to 
all  of  the  lands  Involved  in  the  deed,  and  In 
particular  condemning  title  to  section  28, 
mainly  on  tbe  ground  that  file  tiUe  to  said 
Sweet  ft  Crowley  was  based  upon  a  vendor'a 
Hen  fotwlosure  obtained  on  or  about  Oc- 
tober 14, 1919,  in  the  case  of  Markey  v.  Cass- 
le  et  aL,  No.  80T  in  the  district  court  of 
Wheeler  county,  Tex.;  that  It  appeared  that 
one  Ellxabeth  Cowan,  widow  of  W.  C.  Cowan, 
deceased,  who  appeared  to  hare  a  half  Inter- 
est In  said  section  as  community  property  of 
herself  and  deceased  hnsbandt  and  the  minor 
Cowaj]  children  of  said  Elisabeth  Cowan  and 
deceased  hnsband,  who  appeared  to  own  the 
other  half  there<tf  by  Inheritance  from  their 
father,  subject  to  tbe  vendor's  lien  declared 
up<m  in  said  salt,  and  one  Gre«i.  who  held 
a  mortgage  upon  said  section*  and  one  Staf- 
ford, who  aiveared  to  daim  some  Interest 
llierein,  were  omitted  as  parties  defendant  In 
said  foredosnre  snl^  and  were  not  ioduded 
in  the  decree  mtered  therein  and  the  sale 
tbareunder,  Uiroiigh  which  Sweet  ft  Orowl^ 
derived  title;  Out  promptly  thereafta  ap- 
ptilee,  on  or  about  December  18,  1920.  rede- 
livered Oie  abstracts  to  Sweet  ft  Crowley  and 
advised  them,  as  w«U  as  said  Sanders,  that 
tbe  title  to  said  land  had  been  cradenmed 
and  the  ground  thereAnr,'  and  did  Uiea  and 
there  demand  that  app^ants  rafand  said 
mm  of  1009  earnest  money  there  mentioned ; 
Uiat  thereupon  app^ants  stated  that  the 
objections  to  tlie  title  were  based  npcm  a 
mlsconcGptitni  due  to  tbe  Cact  that  the  ab- 
stracts which  bad  been  fnmUSied  plaintiff 
wen  inconq;>lete^  and  Uiat  In  reality  all  of 
the  parties  above  named  who  ware  supposed- 
ly omitted  as  parties  to  the  foredosnre  suit 
were  In  fact  made  parties  therdn,  and  that 
die  record  showed  everything  in  that  respect 
to  be  regular,  all  of  vrtildi  would  appear  by 
perfecting  the  abstracts  accq^^g  to  the  rep- 
resentations .  of  amt^lants,  who  dalmed, 
mweover,  that  the  various  other  crltldsms 
made  by  attorneys  of  the  title  to  file  various 
tracts  at  land  could  be  and  would  be  satisfied 
in  tbe  amended  abstracts,  and  reijuested  ap- 
pdlee  that  he  altow  them  to  have  the  ab- 
stracts perfected  and  resubmitted  to  appel- 
lee's attorneys;  'aiv>ellee  assented  thereto; 
afterwards  appellants  made  additions  to  the 
abstracts,  #td  on  or  about  January  1,  1921, 
resubmitted  same  to  the  plaintiff's  attorneys, 
who  proceeded  to  re-examine  the  title  and 
found  from  the  additions  and  amendments 
fiiat  said  Elizabeth  Cowan  and  her  minor 
children  and  said  Stafford  and  Green  had  in 
fact  been  made  parties  to  said  foreclosure 
suit,  but  said  attom^s  condemned  the  title 
on  the  ground  that  no  guardian  ad  litem  had 
been  aisMlnted  to  represmt  the  minor  dill- 
dren  in  said  salt  and  Jndgniwt  which  was 
takso  against  them,  and  tliey  were  not  r^ 
rmmted  by  a  guardian        litem  therein. 


and  because  no  notice  of  the  sale  effected 
upon  the  foreclosure  judgmmt  was  sen'ed 
upon  the  minor  defendants  nor  upon  defend- 
ant Great;  that,  having  condfflnned  the  title 
to  section  28  on  said  ground,  the  attorney's 
omitted  further  spedal  mention  of  the  nu- 
miirous  objectlotts  to  the  title  of  the  various 
tracts,  which  were  stated  In  the  original  opin- 
ion rendered  by  said  attorneys,  many  of  aald 
original  objections  still  being  unremedied, 
which  likewise  rendered  said  fifie  nnaocept- 
able.  Promptly  after  the  attorneys  advised 
appellee  they  stiU  condemned  the  title  fiie  ap- 
pellee, on  or  about  January  6, 1921,  In  person 
redelivered  the  abstracts  and  advised  appel- 
lants that  the  title  had  been  condemned  and 
the  grounds  therefor,  and  did  then  and  there 
again  make  demand  upon  all  of  the  appel- 
lants that  they  would  return  or  cause  to  be 
returned  to  him  the  sum  of  $S00,  and  that 
Bubsequmt  demand  for  the  return  was  also 
made  on  or  about  January  10,  1921,  and  on 
or  abont  February  14,  19^  He  prayed  for 
Jndfnnent  for  the  ffiOO  agaSngt  all  theparttes. 

The  ai^idlants  answered  hy  goieral  de- 
mvraer  and  numerous  special  excepttons  and 
Bpedal  answers,  setting  up  fiiat  there  was  no 
time  limit  for  a  compliance  with  fiie  nmtmct, 
and  that  they  had  a  reasonable  time  In  iriildi 
to  cure  any  >tQ>posed  errors,  and  that  aivel- 
lants  were  entlfied  to  further  time  for  audi 
purpose;  that  tbe  claimed  objections  made 
by  file  tttonuigt  were  arbUntry,  captious, 
capricious,  and  nnieaaonaUe,  and  not  baaed 
upon  any  real  detects;  that  fiie  ohjectfon 
raised  regarding  the  omission  to  appoint  a 
guardian  ad  litem  was  not  tenaUe,  because  it 
would  be  presumed  In  favor  of  the  Judgment 
in  question  and  the  atisence  of  a  recital  to 
the  contrary  that  a  gnaidlan  ad  litem  was 
appointed,  and  several  other  reasons  why 
the  objections  were  not  tmable;  that  Qie 
right  to  Insist  uptm  a  per^nptory  demand 
for  a  return  of  the  purdiase  mon^  or  per- 
formance of  the  c<mdlfions  with  respect  to 
ahstrads  and  showing  of  Utle  was  waived  by 
the  action  of  the  parties  In  delivering  tbe 
abstract,  and  the  duty  to  furnish  the  abstract 
was  a  continuing  duty.  Appdlee  further 
waived  the  time  in  granting  further  time  for 
corrections  and  amendments  and  accepting 
the  return  of  the  abstract,  aa  the  parties  did, 
for  the  purpose  of  securing  corrections  and 
amendments  and  in  treating  the  oontract  as 
still  in  force.  It  was  alleged  also  that,  after 
the  objections  were  made  with  respect  to  the 
failure  to  appoint  a  guardian  ad  litem  for 
the  minor  heirs  of  W.  P.  Cowan  in  the  suit 
above  mentioned,  appellants  proposed  to  ap- 
pellee they  would  bring  suit  In  the  district 
court  of  Wheeler  county  against  said  minorH 
and  have  a  guardian  ad  litem  appointed  and 
bar  any  supposed  equity  of  redemption  and 
that  app^ce  did  not  object  to  the  bringing 
of  any  such  suit  or  at  least  by  his  action  and 
cmduct  waived  his  right  to  (AJect  to  the 
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same:  ttaat  the  mit  was 
against  the  heUn  at  this  Hardi  term,  1921, 
and  that  serrice  was  bad  upon  the  minors, 
and  that  a  ^lardlan  ad  litem  was  appointed 
and  appeared  In  the  cause,  and  the  case 
called  tor  trial,  a^d  the  court  ad]ndged  that 
tlie  plaintiff  Markey  was  entitled  to  judg- 
ment dlveeting  the  title  and  possession  out 
of  the  minors  and  fixing  It  In  said  Markey 
for  tlie  benefit  of  apptilanta,  aad  tbereopon 
all  the  objections  with  refwenee  to  tlie  heirs 
of  Cowan,  deceased,  were  i«nored  and  cured, 
and  that  said  suit  and  judgment  constituted  a 
cure  thereof  within  a  reasonable  time.  After 
alleging  other  facts  and  matters,  they  pray- 
ed for  spedflc  performance  of  tlie  contract 
against  appellee.  The  appellee  also  answered 
by  siq^esnental  petition,  setting  up  that 
time  was  ot  the  ecsence  c€  the  contract,  and 
that  he  had  cattle  and  was  purdusing  cattle 
and  desired  the  land  for  pasturage  by  the  1st 
of  January,  In  accordance  with  the  terms  of 
the  contract,  and  that  app^ants  knew  of 
this  fact,  etc.  They  further  aUege  that  they 
did  not  waive  the  other  objections  to  the 
otb«r  tracts  <rf  land  included  In  the  oontract 
of  sale.  At  the  end  of  the  introductlim  of 
the  testimony  the  court  Instructed  a  verdict 
tor  the  app^ee,  and  judgment  tot  tbe  fOOO, 
with  Interest  thereon,  was  entered,  from 
which  this  aiNPeal  Is  prosecuted. 

The  contract  upon  which  the  suit  la  based 
is  dated  the  28th  day  of  October,  1920,  enter- 
ed Into  between  A.  O.  Bweet,  of  ColUngs- 
wortti  ooaoty,  and  H,  A.  Gxowl^,  of  Wheeler 
connty,  of  the  first  part,  and  O.  B.  Berry  of 
Pottor  oounty,  at  the  second  part  The  first 
yartlee  agree  to  mil  to  the  second  party  all  of 
section  28,  block  B.  E.,  containing  940  acres, 
and  aU  of  the  BL  )6  of  section  Na  30,  bkx^ 
R.  Bl,  rof**^*'**iHf  820  acres,  jud  all  of  the  N. 
B.  %  of  aec^on  No.  29,  in  block  B.  B.,  cou- 
tabtlnc  IflO  acrea,  and  all  of  the  N.  W.  ^ 
of  aectlfm  No.  24,  in  Uoek  B.  B.,  omtainlng 
100  acres,  aggregating  1,280  acres  ot  land, 
for  a  conBld«E«tlon  of  «16,000,  leso  to  be  paid 
in  ca«b  at  the  deUvery  deed  to  N.  B  % 
of  Bsction  29  and  the  assumption  of  certain 
todebtedneas  thereon,  and  |2.600  cash  on  sec- 
tion Na  28,  and  the  aisum^lon  of  outaln 
notea.  The  oontract  further  sttpulated: 

"It  is  understood  and  agreed  that  the  first 
parties  are  to  pay  the  interest  that  has  ae- 
eroed  on  said  notes  up  to  the  Uth  day  of 
Dacamber,  3020.  The  first  parties  are  to  pay 
all  taxes  on  said  land  op  to  January  1.  1921. 
The  second  party  places  the  sum  oi  $500  in 
the  hands  of  M.  V.  Sanders  of  Wheeler,  Tex., 
as  a  forfeit  that  he  will  take  said  property 
and  make  the  cash  paymeiit  as  herein  mention- 
ed OD  or  before  December  16,  1920,  upon  a 
condition  that  the  title  to  said  proper^  is 
passed  by  the  attorneys  of  the  second  party. 
The  first  parties  execute  tiieir  deed  convey- 
ing aaid  properir  to  the  second  par^.  and 
place  them  In  the  hands  of  U.  V.  Sanders,  of 
Wheeler,  Tex^  in  escrow,  with  a  copy  el  this 
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actually  brought  cootract,  to  be  held  untQ  the  final  coiummma- 
tion  of  this  de^  The  first  parties  agree  to 
famish  abstracts  of  title  to  the  proper!?  be- 
ing conveyed  showing  men^antabls  tttle  there- 
to. Possession  of  said  premises  is  to  bo  g^ven 
on  or  before  January  1,  1921,  together  with 
the  fence  belonging  to  said  land  and  pastures 
ot  the  first  parties  and  assignment  of  grass 
leases.  This  contract  made  and  signed  in 
duplicate  this  the  28th  day  of  October,  1920. 
The  abetracta  are  to  be  sent  to  Tomer  &  Boe- 
ley  at  Amarfllo,  Tex.,  for  exawfnatien.**  Sign- 
ed by  tile  partiea. 


'Ttm  abetracta  called  for  were  aubmltted  to 
aiVdlee's  attorn^  about  Decembw  1.  1920. 
and  after  being  examined  the  first  time  they 
were  forwarded  by  mail  to  Sanders  at  Wheel- 
er, Tex.,  accompanied  ooptea  of  the  oidn* 
ion  roidered  on  or  aboat  December  eth. 
A  great  many  obje^ions  to  eadx  of  ttie  tracts 
of  land  were  made.  On  snrrey  29  ie  pointed 
out,  on  page  18,  a  deed  to  all  mineral  ttghte 
from  Holt  to  EV>rd.  Page  10  contains  an  oU 
and  gas  lease  on  Che  same  land,  but  this 
leaves  the  title  to  the  oil  and  gas  rights  in 
Ford.  9o  the  B.  H  <tf  section  80.  one  of  the 
objections  made  was  to— 

"an  instrument  on  page  1  of  the  fifth  abstract 
as  the  name  of  the  grantee,  O.  T.  Carter, 
whereas  on  page  8  of  this  abstract,  In  the  suit 
ot  W.  F.  Oowan,  the  initials  are  given  aa  O. 
F.  Carter,  and  on  page  4  in  the  judgment  Us 
iaitiala  are  0.  T.  Thees  shonld  be  compared 
again  with  the  abstract  to  see  whether  the 
record  eontalns  the  same  discrepancy.  To  th« 
same  effect  is  the  citation  in  this  soit  sbown 
in  the  sixth  abstract,  at  page  1.  as  it  contains 
both  tike  initials  C.  F.  and  O.  T.  In  the  bod; 
of  the  citation.  The  same  error  occurs  on 
Iiage  2  of  the  sixth  abstract,  where  the  name 
has  the  initials  both  ways  again. 

"(S)  All  minexal  and  gaa  rights  in  tiilt 
land  appear  to  have  been  sold  1^  F.  O.  Ford 
to  D.  B.  Holt  on  Febmary  4,  1919,  aa  shown 
on  page  K  of  the  supplemental  abstract  and  this 
titie  eeems  still  to  be  in  D.  B.  Holt  The 
abstract  does  not  show  that  any  reservation  of 
the  one-eighth  royalty  was  made  by  Ford,  but 
afterwuds,  on  Febmaxy  19.  1020,  Holt  makes 
a  lease  to  Ford  In  the  n«nlar  form,  wherein 
be  retains  the  one-elghtii  royal^.  This  leaves 
the  one-eighth  royalty  in  D.  B.  Holt,  and 
thereafter  Fwd  and  wife  conveyed  this  land 
to  A.  O.  Sweet  and  H,  A.  Orowley,  as  sbown 
on  page  3  of  the  last  supplemental  absttaet, 
retaining  the  vendor's  lien  to  secore  five  notes 
for  9700  each  and  one  for  91,000,  bearing  in- 
terest at  the  rate  of  8  per  cent  from  da** 
otJier  lands  being  conveyed  in  this  deed, 
bear  in  mind  in  ^is  deed  the  oil  and  f 
mineral  rights  are  expressly  reserved  ' 
Ford." 

To  the  N.  W.  %  of  section  24 
objectloas  were  made : 

"On  pages  26  and  26  '- 
stract  will  be  foand  the  P 
inbefore  mentioned,  ar 
found  the  sltetUTs 
have  been  execnts^ 
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order  to  show  good  tide  under  a  foredOBore 
judgment  8Qd  BberifTs  deed,  the  record  sfaonld 
contain  the  jadgmeot,  the  order  of  sale,  and 
the  retom  thereon  and  the  Bberiffs  deed.  Tbia 
abstract  shows  the  first  and  last  of  these,  but 
does  not  show  the  order  of  sale  and  retam 
thereon.  If  the  said  order  of  sale  and  retoni 
thereon  are  not  in  fact  of  record  In  Wheeler 
county,  they  ghonld  be  placed  of  record. 

"(4)  The  land  in  question  is  subject  to  an 
oil  and  gaa  lease  in  the  nsaal  form,  executed 
by  r.  C.  Ford  to  A.  B.  Crawly,  under  date  «f 
AprU  14, 1»20." 

To  section  28  an  objection  was  made: 

"(18)  On  page  11  of  the  supplemental  ab- 
stract appears  a  sberifTa  deed  which  purports 
to  convey  all  the  estate  or  title  and  interest 
which  Cassle,  Cole,  and  Hampton  had  in  the 
property  in  question  on  the  14th  6aj  of  Octo- 
ber. 1919,  or  at  any  time  thereafter.  Neither 
of  these  defendants  had  any  interest  in  the 
property  on  said  date.  The  deed  should  convey 
the  interest  that  they  bad  on  July  29,  1914, 
the  date  of  the  vendor's  lien  notes  on  which 
this  Judgment  was  rendered." 

After  the  return  ot  the  abstracts  to  app^- 
lants  and  after  correction  they  were  again 
handed  to  Messrs.  Turner  &  Dooley  for  ex- 
amination, and  on  the  6th  of  January  they 
gave  the  following  opinion : 

"Supplementing  our  opinion  of  December  6, 
1920,  relative  to  abstracts  of  title  to  survey  28 
in  block  R.  O.,  Wheeler  county,  Tex.,  beg  to 
say  that  said  abstract  has  been  returned  to 
ns  with  another  supplement  thereto;  and  sev- 
eral of  the  irregularities  which  we  mentioned 
in  oar  former  opinion  have  been  corrected,  but 
we  are  still  unable  to  approve  of  this  title, 
particularly  for  the  following  reasons:  On 
page  9  of  the  second  to  the  last  supplemental 
abstract  is  shown  a  judftment  in  the  cane  of 
Markey  v.  Cassle  et  al.  In  our  former  opinion 
we  referred  to  this  Judgment  and  stated  that 
apparently  the  only  defendants  In  this  snit 
were  Cassle.  Cole,  and  Hampton.  However, 
the  additional  supplement  that  is  now  attached 
to  the  abstract  shows  that  Mrs.  Cowan,  a 
widow,  and  her  five  minor  children,,  and  one 
Rtafford  and  W.  R.  and  D.  L.  Green,  were  al- 
so defendants  to  said  salt.  The  propriety  of 
said  D.  L.  Oreen  being  party  to  said  suit  was 
due  to  the  fact  that  he  held  a  mortgage  lien 
aKainat  said  section.  The  propriety  of  said 
Mrs.  Cowan  and  children  beinf?  parties  to  said 
suit  was  due  to  the  fact  that  their  deceased 
husband  and  father,  W.  F.  Cowan,  hud  ob- 
tained and  recorded  a  deed  to  said  land  during 
his  lifetime  and  before  said  suit  was  filed,  and 
had  never  conveyed  his  interest,  so  that  bis 
interest  dt'scendod  to  his  children,  assuming 
that  he  left  no  will  disposing  of  his  property 
otherwise.  But,  while  the  said  Mrs.  Cowan 
and  minor  children  and  said  D.  L.  Green  were 
In  fact  made  parties  to  said  snit.  contrary  to 
onr  previous  conclusion,  still  the  situation  is 
in  little  if  any  better  shape  for  two  reasons, 
viz.;  (a)  There  is  no  showisg  that  any  guard- 
ian ad  litem  was  appointed  to  represent  these 
,minor  diildreQ,  and  Judgment  was  simply  taken 
against  tbem  by  default  (b)  The  ahcrifTs 
return  upon  order  of  sale .  issued  nnder  this 


Judgment  states  that  notices  of  the  sale  were 
sent  to  several  named  defendants,  bat  is  silent 
as  to  any  notice  being  sent  to  these  minor  chil- 
dren or  to  said  D.  L.  Oreen.  We  think  that 
the  two  irregularities  Just  mentioned  are  of 
such  gravity  as  would  almost  surely  subject 
said  judgment  to  being  reopened  at  the  in- 
stance ot  sudi  minors  ff  t^ey  should  elect 
to  apply  to  the  courts  for  that  purpose  and 
ask  to  redeem  the  land,  and  with  tiie  title  in 
thia  condition  we  advise  that  it  is  subject  to- 
such  doubt  and  uncertainty  that  it  would  not 
be  classed  as  a  merchantable  title.  In  tbia 
connection  we  might  mention  that  we  have  this 
day  talked  by  long-distance  telephone  with- 
the  attorney  for  the  plaintiff  in  the  above-men- 
tioned suit  of  Markey  r.  Cassle  et  al.,  and  said 
attorney  advised  that  he  conld  not  recall  hav- 
ing had  a  guardian  ad  Utom  appotnted  for 
said  minora,  and  was  afraid  he  had  likely  over- 
looked that  featare.  So  we  think  there  cab 
hardly  be  any  doubt  but  what  we  are  right 
in  the  conclusion  that  no  guardian  was  ap- 
pointed because  said  attorney  fails  to  recollect 
any  such  appointment,  and  besides,  if  such  ap- 
pointmeut  bad  been  made,  it  should'  appear  of 
record,  and  the  abstract  shows  no  sudi  ap- 
pointment. For  the  reasons  above  stated  we 
feel  obliged  to  disapprove  of  the  title  t»  said 
land;" 

By  postscript: 

"After  the  conclusion  reached  on  the  above 
title  we  thought  it  unnecessary  to  recbeck  the 
abstracts  on  the  other  tracts  whidi  were  in- 
cluded in  your  proposed  deal.** 

The  facts  show  substantially  that  after 
the  objections  made  to  the  title  on  Decem- 
ber 6,  1920,  Berry,  Mr.  Sweet,  and  Sanders 
met  and  had  a  conference  with  reference  to 
the  abstracts  and  objections,  and  that  the 
appellants  undertook  to  correct  the  ab- 
stracts ;  that  Sweet  told  Berry,  according 
to  Sweet's  testimony,  that  he  wooild  exert 
himself  to  get  the  abstracts  to  suit  his  at- 
torneys if  it  could  be  done,  and  that  Berry 
said  all  right;  that  there  was  no  time  limit 
set  in  that  conversation  as  to  when  he  should 
have  the  objections  cured  or  satisfied,  but 
it  was  understood  that  he  was  to  hurry  np 
and  get  it  done  as  soon  as  he  could.  Later 
on  he  saw  Berry  ns  he  was  going  to  Welllngi- 
ton,  and  Berry  wanted  to  know  of  him  how 
they  were  getting  along,  and  that  he  told 
Berry  be  thought  they  were  getting  along 
pretty  good,  and  that  Sanders  had  most  of 
the  work  corrected  and  was  working  on  the 
balance,  and  they  talked  some  more  on  the 
subject  on  the  way  to  Wellington.  Berry 
said  it  looked  like  It  was  going  to  take  until 
the  1st  of  January,  and  Sweet  said  It  looked 
that  way,  bat  that  he  (Sweet)  hoped  to 
get  it  fixed  np  sooner,  but  aald,  "Give  m& 
a  reasonable  time;  I  will  spend  my  money," 
and  Berry  said,  "That  Is  fair  enough that 
he  could  not  ask  anybody  to  be  fblrer  than 
that  December  16,  1920,  Berry  wrote  Hr^ 
Sweet  a  letter  stating  tiiat^ 
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"If  the  tttlQ  can  be  made  cood,  I  am  ready, 
williac,  and  want  the  land,  but,  if  it  is  de- 
fective. I  don't  want  it,  and  will  expect  the 
earnest  money  returned  to  me." 

It  seems  that  Mr.  Sender*,  or  some  mie, 
had  sdTised  Sweet  tbat  the  title  «m  all 
rilhV  and  Ur.  Beny  In  this  tatter  told  iim 
Out  tdB  attorn^  assBx«d  him  that  Mr. 
Sanders  was  wrong,  and  on  tbe  22d  of  De- 
cember Sweet  WMte  to  Berry,  achnowledg- 
tng  the  TvxApt  of  the  letter,  stating  that-— 

*^r.  Sanders  will  bare  the  abstracts  ready 
aome  time  next  week,  and  me  and  bim  will  be 
in  Amaxfllo  with  tfie  abstraets  latter  part  of 
the  next  week,  and  I  tUnk  they  wtU  be  in 
cood  shape." 

After  the  abatracta  or  corrected  abstracts 
were  examined  by  Turner  &  Dooley  on  the 
eth  day  of  Jannary,  the  parties  again  met 
at  Shamrock  and  had  a  conference.  Mr. 
Sweet's  testimony  on  that  point  was  that 
Mr.  Berry  came  over  to  Shamrock,  and  that 
he  went  with  Berry  to  his  room  In  the  hotel, 
and  claims  that  in  the  conTersation  Berry 
told  lilm  that  Turner  &  Dooley  said  that 
abstract  on  section  28  could  not  be  cared, 
and  he  replied,  "Ton  mean  It  can't  never  be 
done?'*  and  he  says,  "It  might  take  20 
yeBTs,"  and  Sweet  says,  "I  never  heard  tell 
of  that  before;  sorely  there  can  be  a  way 
to  cure  it;"  that  he  (Sweet)  thought  it  was 
terrible  time,  and  they  talked  about  the  mat- 
ter, and  Sweet  says  he  Insisted  ttiat  Berry 
give  him  a  little  more  time  to  work  on  the 
abstract,  and  that  he  offered  to  turn  the 
land  over  to  Berry  the  lat  of  Jannary  wlth- 
oot  any  money  on  It,  and  that  all  be  asked 
was  time  to  enrect  the  abstratA;  that  Berry 
replied  that  be  did  not  know  about  It  hardly; 
that  be  bad  te  90  ahead  and  get  grass  for 
bis  catOe;  that  he  (Sweet)  repUed  that  be 
would  be  glad  to  tnm  It  over  to  Berry  that 
year  for  nothing  If  he  did  not  clear  it;  that 
Berry  replied  that  would  be  working  a  hard- 
ship on  Sweet;  and  that  be  (Sweety  In  a 
way  deprecated  Berry's  solicitude  for  him, 
and  without  claiming  that  any  time  further 
and  nothing  further  was  said  with  reference 
to  Berry  giving  him  any  additional  time. 
He  said  that  he  then  told  Berry  he  wanted 
to  take  the  abstract  to  Wellington  to  Temple- 
ton  and  have  him  look  It  over.  He  said  he 
would  go  to  Wellington  and  see  TempLeton 
and  bring  bim  and  try  to  talk  to  him  (Berry), 
and  that,  when  be  gob  to  Wellington,  Tem- 
pleton  was  trying  a  case,  and  he  could  not 
get  Berry  at  Shamrock  over  the  phone^  and 
finally,  when  Berry  got  him  over  the  phone, 
he  told  Berry  that  he  would  meet  him  (Ber- 
ry) at  Canadian  on  probably  the  12th,  but 
ha  was  positive  that  they  would  meet  there 
on  Tuesday.  Berry  said  be  eoold  not  be 
sure  that  be  could  be  there  as  be  might  have 
to  be  In  Dabbock,  but  if  be  was  not  in  Lub- 
bock be  would  meet  him  In  Canadian,  and 
that  was  the  extent  of  the  conversation,  and 


when  the  day  for  the  Clanadian  meeting  ar- 
rived there  was  a  six-inch  snow  at  Welling- 
ton. He  did  not  think  it  bardly  possible 
to  go  to  Canadian,  because  he  thought  the 
further  north  the  deeper  the  snow  would 
be.  The  next  he  heard  from  Berry  was  Jan- 
uary 12th,  wherein  Berry  stated  be  bad 
bought  some  grass  and  would  not  want 
Sweet's  place.  Mr.  Berry's  testimony  shows 
that  he  went  to  Canadian,  aftor  his  con- 
versation with  Sweet,  and  called  for  bim 
at  Mr.  WQUs*  i^ce,  and  that  Sweet  was  not 
in  Canadian,  and  that  he  ronalned  over  un- 
til next  morning,  and  that  next  morning  or 
next  day  he  procured  a  lease  on  other  land 
to  obtain  grass  for  bis  cattle^  The  testi- 
moay  In  this  case  shows  by  Berry  that 
be  was  procuring  this  Isnd  in  part  for  paa- 
torftge  for  the  cattle  that  he  tben  owned  and 
was  buying  and  that  he  wanted  die  place 
January  1st  for  the  grass.  There  were  also 
some  several  secttons  leased  1^  Sweet  and 
Cowan  wliich  they  were  to  assign  to  Berry 
ap(Hi  the  completion  of  the  trade,  and  these 
lands  were  htid  for  pasturage;  On  the  12th 
of  January,  1921,  Mr.  Berry  wrote  to  Sweet: 

"I  returned  h(»ne  yesterday  from  Canadian. 
I  was  there  spedally  to  meet  yon,  and  you 
said  you  would  be  there  and  see  wbat  ar- 
rangements we  could  make.  It  appears  our 
deal  has  been  a  disappointment  from  the  be- 
ginning. Xou  wrote  me  some  time  ago  that 
you  and  the  attorney  was  coming  to  AmariUo 
and  failed  to  come;  then  you  phoned  me  to 
meet  you  in  Wheeler  and  failed  to  sliow  op. 
After  seeing  you  on  Friday  In  Shamrock  yon 
told  me  yoa  would  corns  back  there  and  meet 
me  Saturday  and  failed  to  come  and  then  aft- 
er getting  yoo  by  phone  you  told  me  you  would 
meet  me  In  Oiiiadian  Tuesday  and  failed  to 
meet  me  again.  Now,  had  you  kept  your  prom- 
ise an^  tried  as  hard  as  I  have  we  could  pos- 
sibly reach  some  agreement,  but  I  could  not 
wait  any  longer,  as  I  had  the  cattle  and  had 
to  make  some  arransements  so  have  leased 
the  ranch,  and  will  expect  yoo  to  send  me  an 
order  releasing  the  escrow  money,  as  you  have 
failed  to  deliver  tlw  title  according  to  con- 
tract Of  course,  I  realise  that  is  caused  by 
mistake  on  the  part  of  your  attroneys,  but 
that  is  not  my  fault,  as  the  titie  yon  offer  Is 
not  mexebaatable.  If  It  had  been  the  deal 
would  have  been  dosed  and  yoo  would  have 
gotten  your  money.  Now,  I  will  expect  to  re- 
ceive the  order  in  a  short  time." 

On  the  ISth  of  January  Sweet  wrote  to 
Berry  that  he  bad  been  to  great  expense  to 
close  the  deal  and  had  made  his  arrange- 
ments, expecting  to  get  the  money. 

"I  -have  offered  and  will  etill  do  most  any- 
thing you  require  that  ia  fair  to  let  you  have 
this  land.  Mr.  Newt  Willis  will  correct  these 
objections  at  the  March  term  of  the  conrt  to 
meet  any  objections,  and  I  believe  your  at- 
torneys wHI  advise  yon  be  can  remore  this  to 
their  satisfaction." 

He  again  made  an  offer  to  turn  over  ik»' 
session  of  the  land,  and  that,  If  be  did  not 
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set  the  correction  made  at  the  March  term, 
he  would  torn  ove/c  the  money.  On  the  16th 
of  January  Utr.  Benf  wrote: 

"BecelTed  your  letter  to-day,  and  must  con- 
fess I  was  disappointed  in  you  again.  As  I 
wrote  yon  before,  I  could  not  afford  to  be  de- 
layed in  making  my  arrangements  for  grass 
land,  and  I  had  already  leased  a  ranch.  Had 
yon  met  me  at  Shamrock  or  Canadian,  we 
miffht  of  perhaps  made  another  deal,  for  I  had 
no  desire  to  disappoint  you,  but  did  not  care 
to  be  dlsaiQiointed  any  further  myself,  and  have 
leased  a  ranch,  as  I  told  you  in  my  last  let- 
ter, and  have  already  -made  payment  and  have 
contracts  for  three  years.  I  consider  the  deal 
at  a  close  and  do  not  wish  to  be  deprived  of 
the  use  of  the  earnest  money  any  longer.  Now, 
I  am  going  to  insist  that  yon  be  as  fair  with 
me  as  I  bare  been  with  you,  so  please  send  me 
an  order  for  the  money  by  return  mail  to 
save  any  trouble  and  annoyance." 

On  the  21st  of  January  Sweet  answered 
this  letter,  as  follows: 

"I  have  your  favor  in  which  you  re^lse  to 
complete  your  deal  with  me  and  demand  the 
release  of  your  money.  In  view  of  the  fact 
that  I  hare  oflFered  to  do  everything  that  Is 
fair  with  you,  and  after  time  for  completion 
•f  the  Ml  yon  did  not  call  Oe  deal  off,  bat 
stated  to  me  in  both  letters  from  yourself 
and  your  attorneys  that  you  wanted  the  land 
if  it  could  be  cleared  up  in  a  reasonable  time, 
and  relying  upon  this  new  agreement,  I  went 
to  the  expense  and  trouble  of  having  this  ob- 
jection removed.  I  do  not  feel  that  It  Is  right 
to  release  this  money.  I  am  going  to  remove 
t^ia  objection  and  tender  yon  this  land  and 
have  arrangements  made  to  dear  this  up. 
You  nj  if  I  had  met  you  at  Canadian  end 
Wheeler  that  we  might  have  agreed,  and  I 
win  'say  that,  had  your  promised  me  definitely 
that  you  would  have  been  at  those  places,  I 
wonld  have  met  you  if  I  had  to  walk,  hut  yon 
Bsid  you  might  be  at  Lnbboek  and  would  not 
promise  me  definitely,  and  when  it  snowed  ddwfi 
here  I  did  not  think  best  to  go  up  Uiere  un- 
less I  had  a  definite  assurance  that  you  would 
be  there.  If  yon  had  told  me*you  would  have 
met  me,  I  would  have  been  there,  regardless 
of  wind  or  weather." 

The  appellee.  Berry,  Qled  thla  snit  shortly 
after  receiving  this  letter  for  the  return  of 
the  money.  After  this  suit  was  filed  a  suit 
was  filed  In  the  name  of  John  B.  Markey 
ngainst  Winifred  Cowan  and  others,  the 
minor  children  of  W.  F.  Cowan,  setting  np 
the  fact  of  Markey  holding  the  vendor's  lien 
notes  against  the  land,  and  the  fact  that 
W.  F.  Cowan  had  purchased  the  land,  and 
that  suit  had  previously  been  brought,  and 
Judgment  obtained  in  that  case  foreclosing 
the  lien  against  the  parties  and  the  Cowan 
children,  which  did  not  recite  that  an  attor- 
ns ad  litem  had  been  apimlnted,  and  that 
an  httormy  ad  litem  bad  not  been  appointed, 
and  asked  for  recovery  of  the  land  as  against 
the  children  and  adjudicating  their  right  or 
eqolty  of  redemption,  eta  A  guardian  ad 
litem  was  appointed  at  the  March  t«in.  1K!1, 


and  Judgment  was  rendered  dlvestlog  the 
children  of  any  interest  In  the  land  and  fore- 
closing their  right  of  redemption  in  faror 
of  Sweet  and  Orowley,  for  whom  Markey 
had  brought  the  salt  This  Judgment  waa 
tendered  to  the  app^ee  upon  the  trial  of 
this  case,  which  occurred  at  the  March  term,. 
1921,  of  the  Wheeler  cotmty  district  court 
At  the  same  time  they  tendered  a  release  or 
conveyance  of  D.  L.  Green's  right  or  eQuity 
in  and  to  the  land  by  virtue  of  a  deed  of 
trust  that  had  been  executed  on  the  land  to 
secure  a  debt  due  him  and  which  had  been 
pointed  oot  as  douding  the  title  in  tb» 
opinion  of  the  attorn^  rairBing  on  the  ab< 
stract 

The  appellants'  first  and  second  assign- 
ments assail  the  verdict  and  Judgment  as 
bdng  wholly  unsupported  by  the  evidence 
and  Uw  and  error  In  not  Instructing  a  ver- 
dict for  appellants,  because:  (1)  That  time 
was  not  of  the  essence  of  the  contract;  (2> 
the  ai^lee  wholly  failed  to  give  a  reason- 
able time  for  perfecting  the  title  and  to 
satisfy  the  objections;  (3)  that  the  evidence 
shows  appellee  had  waived  the  right  to  re- 
ject the  title  by  reason  of  the  opinion  of  his 
attorney  and  had  granted  farther  time  to 
cure  defects;  the  appellee^  after  maldng 
demand  for  the  return  of  the  vaaaeiy,  entered 
into  negotiations  to  further  perform  ttie 
contract  and  extended  the  time  within  which 
aiHiellant  should  fnmitb  amended  ataBtracts; 
(5)  that  aiq^ellee  failed  at  any  time  to  otter 
to  perform  an  his  part  and  to  txaiA&c  tbe  bal- 
ance of  the  pnrchaae  money  and  demand  the 
deed. 

The  instant  contract  stipnlatos  that  Berry 
placed  fOOO  in  the  bands  of  Sanders  as  a 
forfeit  that  he  will  tahe  the  property  and 
make  the  cash  payment  on  or  before  Decem- 
ber  15,  1920,  upon  the  condition  the  title  to 
said  property  is  passed  by  his  attorneys.  The 
vendors,  the  appellants,  were  to  execute 
deeds  conveying  the  land  to  vendee  and  place 
them  In  the  hands  of  Sanders  In  escrow,  with 
the  contract,  to  be  held  until  the  final  eon- 
summation  of  the  deal.  They  agreed  to  fur- 
nish abstracts  of  title  "showing  merchantable 
title,"  which  were  to  be  sent  to  apptilants* 
attorneys  for  examination.  The  possession 
of  the  premises  to  be  given  on  or  before  Jan- 
uary 1,  1921,  tf^tber  with  the  fences  be- 
longing to  said  land  and  pasture  of  appd- 
lants  and  an  assignment  of  the  grass  lease. 

[1-3]  Until  the  conditions  upon  which  the 
deposit  was  made  had  been  performed  the 
appellants  were  not  entitled  to  recover  it 
or  to  retain  It  and  demand  further  cash 
payment  An  abstract  showing  a  merchant- 
able title  was  a  condition  precedent  to  the 
execution  of  the  contract  or  to  enforce  It 
It  Is  Insisted  there  was  no  time  fixed  for 
presenting  the  abstract  showing  a  merchant- 
able title,  and  ISierefore  a  reasonable  time 
Is  Imidled.   It  is  quite  dear  from  ttie  con- 
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tract  Om  anitellae  wu  not  reqntred  to  ontk* 
farther  paynunt  if  tbs  title  was  not  approv- 
ed by  tfie  attoneya  before  Deconber  10^  1920, 
and  It  woaM  fortber  appear  tbe  CMMCimma- 
Uon  of  tbe  tranncUon  was  to  be  had  on  or 
before  January  1, 1921,  by  ddtrartaw  poBses- 
Blon  of  the  i^vmlses,  tencBB,  and  the  grass 
lease.  WhUe  the  ocmtract  does  not  In  etc- 
press  tezms  fir  a  flme  for  twesentlng  an 
abstract  <a  Ham  toe  examination  w  conrec- 
tloD,  It,  howerw.  we  think,  dearly  regulree 
an  abstract  meetln?  tbe  approval  of  anp^- 
le^s  attorneys  b«tore  tbe  payment  of  tbe 
first  cash  ctmslderatlon,  Deconber  iSKb.  /This 
wast  we  think,  a  snffldent  attpnlatlon  for 
flodi  time.  If,  however,  no  time  was  flzed 
for  presenting  the  abstract  aa  reqnlred.  fben 
we  ttAtk  a  reasonable  tfane  will  be  the  obH- 
gation  Imposed  upon  the  appellants.  Tbe 
question  therefore  is:  What  Is  a  reasonable 
time  under  the  tenns  of  this  contract?  The 
mle  In  sntih  case  is  that  tbe  abstract  shall 
be  famished  for  examlnatitm  within  a  rea- 
sonable time  before  tbe  date  fixed  for  per- 
formance of  the  contract  When  at  the  time 
of  tbe  contract  the  vendor  has  no  tltie.  if 
be  made  the  contract  In  good  fallb,  be  will 
be  permitted  to  convey  we  at  Uie  time  set 
for  performance: 

"AD  that  U  necessary  ia  that  the  plaintiff  Is 
able  to  make  the  stipulated  title  at  the  time 
when,  by  the  terms  of  the  afreemeiit,  or  by 
the  equitlea  of  the  particalar  case,  be  Is  re- 
qoirad  to  make  ttie  conveyance  to  entitU  bfan- 
sclf  to  the  eonaideration."  Andrew  v.  Bab- 
cock,  68  Conn.  109,  26  AO.  715;  Rnnnells  v. 
Pmitt  (Tex.  Civ.  App.)  204  a  W.  1017;  Mar- 
tin T.  Boberts,  127  Iowa,  218,  102  N.  W.  1126. 

In  the  latter  case  tbe  plalntlff  entered  In- 
to a  contract  with  the  defendant  to  convey 
•certain  land  owned  by  him.  Five  hundred 
4oUar8  of  tbe  purdiase  price  was  paid  at  the 
tlmfc  Tbe  idaintiff  agreed  to  assume  the 
payment  <tf  the  mortgage  then  on  tbe  land 
and  to  pay  the  balance  of  the  agreed  price 
in  cash  on  the  ist  day  of  March,  1903,  at 
which  time  defendant  was  to  execute  and  de- 
Uver  to  the  plalntifl  a  fee-simple  title  with 
foU  covenants  of  warranty.  Tbe  contract 
also  provided  that  the  defendant  should  fur- 
nish an  abstract  showing  good  and  sufficient 
title  In  him.  The  petlUon  alleged  these  facts, 
and  that  defendants  failed  to  furnish  any 
abstract  of  title  before  tbe  4tb  day  of  April, 
or  nntil  after  he  had  been  notlQed  of 
plaintiff's  election  to  rescind  the  contract 
The  donnrrer  avers  that  the  balance  of  the 
puehasa  of  the  land  was  due  uncon- 
illtlfHimUr  on  the  Ist  day  of  March,  1903, 
that  time  was  of  the  essence  of  the  contract, 
and  fba^  plaintiff  having  failed  to  plead 
paymut  or  tendar  of  payment,  be  bad  for- 
feited the  cash  payment  made  and  had  no 
ri|^t  <mC  action.  The  cosrt  held  on  appeal: 

"The  demurrer  Aoold  have  been  overruled. 
By  tbe  terms  of  tiie  contract,  the  defendant 


was  to  fnnrish  the  vendee  an  abstract  shewfaig 
good  and  soffldcDt  title;  and,  wbUe  no  particu- 
lar time  was  fixed,  the  law  requires  that  it  be 
fnmlsbad  in  a  reasonable  time  for  eiAminatiou 
before  the  contract  is  to  be  performed.  It 
was  a  condition  precedent  and  tbe  defendant 
was  not  entitled  to  the  balance  of  the  money 
due  under  the  contract  until  be  b^  compiled 
therewith." 

That  case  also  cites  Prlmm  v.  Wise,  126 
Iowa,  52S,  102  N.  W.  427,  and  Webb  v.  Han- 
Cher,  127  Iowa,  269,  102  N.  W.  1127»  which 
sustain  Ibe  above  proposition. 

[4]  With  the  allegation  and  proof  that  ap- 
pellants did  not  show  by  abstract  a  market- 
able title  at  the  time  the  contract  was  to  be 
consunuoated,  a  default  was  shown  upon 
the  part  of  tbe  appellants.  Under  the  terms 
of  tbe  contract  appellee  did  not  forfeit  the 
money  In  escrow  on  December  15,  1920,  or 
January  1,  1921,  because  he  did  not  pay  the 
balance  of  the  cash  consideration  for  tiie 
reason  the  approval  of  appellee's  attorneys 
was  a  condition  precedent  to  a  completion 
of  tbe  transaction.  It  is  clear  the  reciprocal 
obligations  to  be  performed  by  tbe  req;)ectlve 
parties  were  to  be  performed  before  I>ecem- 
ber  IStb.  The  abstract  was  presented  before 
December  1,  1020,  and  the  opinion  of  the 
attorneys,  pointing  out  several  defect^  was 
given  on  the  6tb  of  December,  and  returned 
for  corrections  or  to  show  title. 

[6]  It  is  insisted,  because  the  corrected 
abstracts  were  not  returned  until  after  De- 
cember 16tb  and  January  1,  1921,  that  there 
was  a  waiver  of  time  for  the  completion  of 
the  trade  and  until  the  tlUe  could  be  market- 
able; that  therefore,  even  though  the  ab- 
stract as  corrected  did  not  show  a  merchant- 
able title,  th^  yet  bad  fnrthw  reaaenaUs 
time  to  make  the  title  marketable.  It  Is 
evident  appellants  wort  giveo  all  the  time 
they  demned  necessary  to  meet  the  objeo- 
ttons  and  to  present  an  abstract  showing  a 
marketable  tiUe.  ^ey  are  presumed  at 
least  to  have  known  the  condition  of  their 
tlUe,  and  they  showed  tbe  title  tbey  bad, 
and.  If  it  was  not  marketable,  it  would  be 
a  very  unreasonable  rule  that  would  require 
tbe  appellee  to  tie  himself  up  by  the  con- 
tract together  with  bis  money  an  Indefinite 
time,  in  order  to  permit  appellants  to  in- 
stitnto  a  suit  to  perfect  tbelr  UUe  and  to 
await  the  contln^cles  of  a  lawsuit  In- 
stead of  ^vlng  them  a  reasonable  time.  It 
would  bave  beui  glvbig  appellants  aa  nn* 
reasnubla  advantage.  The  sltaatioD  was 
tbrongh  no  fault  of  aHieUee^  Br  the  mere 
indnlglDg  of  appellants  for  a  few  days  ov« 
the  time  for  oompletion  ct  the  trade  In  or- 
der that  tb«y  might  show  tttle  1^  abstracts. 
It  Aoea  not  seem  to  us  this  shoold  have  the 
efEect  to  ccmtinne  tiiat  Indulgence  Indefinite- 
ly. Although  it  mi^  have  been  shown  at 
the  trial  that  by  suit  tbe  outstanding  Intra- 
est  of  tbe  hetam  bad  been  divested  out  of 
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tbflBii  tt^dlee'B  rights  wwe  not  to  be  deter- 
mined  thereby  long  after  he  had  dmanded 
the  return  of  Mb  mtmej  and  had  Inatltoted 
suit  therefor,  and-  before  any  action  had 
heen  brous^t  by  appdlants  to  divest  Que 
heirs  of  their  Interest  Adklns  GlUespIe, 
189  S.  W.  276  (7):  Baywood  t.  Sharp,  175  S. 
W.  490;  Moore  t.  Price,  46  Tex.  OIt.  App. 
904,  103  S.  W.  234;  Boss  v.  Haynes,  196 
S.  W.  364;  Long  v.  Oxford.  18  Tex.  OIt,  App, 
415,  45  S.  W.  395;  Gregory  T.  Christian,  42 
Minn.  304,  44  N.  W.  202,  IS  Am.  St  Bep.  607. 
The  evidence  In  this  case  Is  that  after  the 
attorneys  gave  their  opinion  on  the  correc- 
tion presented  January  1,  1921,  appellants 
were  notified  thereof,  and  demand  was  made 
for  the  money  on  deposit  The  appellants  at 
that  time  did  not  offer  within  any  time  to 
correct  the  title,  bat  sought  advice  from  their 
attorney  at  Wellington  and  promised  to  meet 
the  appellee  at  a  time  and  place  to  see  if 
they  could  not  reach  some  understanding. 
The  appellants  did  not  meet  the  appellee 
as  agreed  upon,  and  the  ai^llee  was  at  the 
place  at  the  time  of  the  appointment  and 
thereafter  proceeded  to  procure  other  pas- 
turage for  his  cattle,  as  he  had  informed  Mr. 
Sweet  that  he  would  be  compelled  to  do. 

[6]  The  facts  In  this  case  also  evidence 
that  time  for  the  c<msummatlon  of  the  con- 
tract between  the  parties  was  of  the  essence 
of  the  contract  The  appellee  bought  this 
land  under  the  contract  that  a  grass  lease  on 
other  and  adjacent  lands  to  that  to  be  pur- 
chased was  to  be  transferred  to  appellee, 
and  that  an;>dlee  had  cattle  and  would  pur- 
chase additional  cattle  for  which  he  was  pro- 
cnrlng  the  land  as  pasturage  to  be  used  on 
January  1st  and  also  to  farm  for  the  incom- 
ing season.  App^ants  were  notified  at  tbe 
time  the  conectloii  of  tbe  abstract  was  pre- 
soited,  showing  an  outstanding  interest  in 
the  Cowan  heirs,  by  appeUse  telling  Mr. 
Sweet  that  he  would  have  to  go  ahead  and 
procure  grass  for  his  cattle.  Gaut  v.  Dun- 
lap,  188  S.  W.  1020;  Garrett  v.  Cohen,  68 
Misc.  Bep.  450,  117  N.  T.  Supp.  129. 

[7]  It  win  be  noted  this  contract  does  not 
^pedflcally  require  the  purchaser  to  point 
out  the  defects  In  the  title.  It  has  been  held, 
where  this  is  not  required  by  the  wmtract 
he  is  under  no  obligations  to  do  so.  Lesae- 
nlch  V.  Sellers,  119  Iowa,  814,  98  N.  W.  848; 
Mc<>osbey  v.  Ladd,  8  Cal.  tinrep.  433,  28 
Pac.  216.  Appellee  having  returned  the  al>- 
stract  within  a  reasonable  time,  because  of 
the  defects,  he  is  under  no  further  obliga- 
tion to  continue  the  examination.  Brown  v. 
Widen  <Iowa)  103  N.  W.  168;  89  Oyc.  1521. 
It  1b  doubtless  true  in  this  case  appellee  did 
assume  to  examine  the  abstract  after  the 
correction  was  presented  to  him  on  the  1st 
day  of  January,  but,  when  the  correction 
showed  an  unmarketable  title,  he  was  under 
no  further  obUgaUmiB  to  examine  the  ab- 


stract «na  he  tbflD  bad  tte  ritfit  to  nject 
the  title. 

CI]  A  reasonable  tima  to  funiiab  ab- 
stract cannot  be  an  issue  in  this  case.  In  one 
Judgment  for  the  xeuaa  that  tbe  reooid 
shows  an  abstract  was  furnished  on  the 
time  appellants  bad  adected  Cor  iivqinTing 
and  presenting  it  Tbe  correction  was  also 
made  and  presmted  within  their  own  time. 
As  to  that  time  we  do  not  see  how  there  can 
be  a  question  tbat  tb^r  did  not  tiave  a  rea- 
sonable time. 

[I]  The  contract  did  not  a^tw  the  first 
or  the  last  rejection,  stipulate  for  further 
time  to  make  tbe  title  aoc^>table.  If  we 
should  interpret  the  contract  as  granting  a 
reasonaMe  time  to  supply  a  corrected  ab- 
stract we  would  not  be  authorized  to  Imply 
also  that  there  was  a  reasoniCble  time  "In 
which  to  perfect  and  make  good  a  defect  in 
the  title."  Gregory  v.  Christian,  42  Minn. 
304,  44  N.  W.  202;  18  Am.  St  Bep.  507.  If 
thwe  is  an  implied  agreement  to  grant  a 
reasonable  time  tor  correction.  It  ought  not 
It  seems  to  us,  to  imply  a  repeated  ext«iston 
of  time.  When  appellants  presented  the  cor- 
rected abstract  U  there  Is  any  presumption 
or  Impllcatlw,  it  should  be  that  it  was  pre- 
sented as  showing  app^lants*  tiUe  as  It  then 
was.  If  there  waa  an  oicumbrance  or  an 
outstanding  Interest  shown  thereby,  we  do 
not  think  the  cmtract  would  imply  a  far- 
ther extoialim  for  the  purpose  ot  giving  ap- 
pellants time  to  sue  for  that  intM-est  or  ob* 
tain  conveyance  thereof.  The  ai^eilee  wss 
then  entitled  to  Ibe  title  required  by  tbe  cm- 
tract  and  the  deeds,  or  that  his  money  be  re- 
turned to  bim.  He  is  not  sning  In  tbis  case 
tor  a  ftgMtme;  be  saee  for  his  own.  Tbe 
appeUants  seA  to  make  their  rmeated  de- 
faults grounds  for  retaining  mon^  be- 
cause the  balance  of  the  consideration  vac 
not  then  paid  or  offered  to  be  paid. 

[19)  But  it  is  nrged,  after  apptilee  had 
requested  and  d^anded  the  return  of  the 
deposit,  that  he  tbea  entered  into  negotia- 
tl<ms  for  further  time,  and  that  this  waa  s 
waiver.  The  evidence  edmply  shows,  as  we 
Interpret  It  that  apptilants,  thnragh  Mr. 
Sweet,  requested  that  appellee  waive  the  ti- 
tle or  an  abstract  and  that  he  take  posses- 
sion of  the  land  until  such  time  as  be  should 
be  able  to  remove  the  objections  by  suit 
Tbe  parties  did  not  reach  this  agreemoii, 
but  were  negotiating  the  matter  over  the 
phone,  and  made  an  agreem^t  to  meet  at 
Canadian  and  finally  determine  the  mattei 
The  appellee  went  to  Canadian  In  parsaanos 
to  such  agreement,  but  the  appellants  did 
not  meet  him  there,  and  he  remained  that 
day  and  night,  hoping  to  meet  tiiem,  but 
when  they  did  not  come  he  proceeded  to  lease 
other  land,  and  after  doing  so  returned  home, 
wrote  a  letter  to  the  effect  that  he  had  k^ 
his  appointment  that  Swert  waa  not  pres- 
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eat^  and  that  b«  eould  not'  afford  to  \Mlt- 
loDger,  and  letted  otb«r  land,  whlcb  lie  bad 
totd  Sweet  be  would  reqnire,  and  demanded 
the  return  of  his  money,  wblcb  was  declined 
by  appellants  writing,  excusing  tbetr  failure 
to  meet  bim  at  Canadian  on  aceoimt  of  the 
snowstorm,  etc.  We  do  not  tbink  tbat  tbls 
amounts  to  a  waiver.  The  mere  fact  tbat 
tbey  were  willing  to  enter  Into  further  agree- 
ment  about  It  If  they  agreed  to  satisfactory 
arrangements  did  not  amonnt  to  a  walrer  or 
an  agreemoit  to  await  the  result  of  a  suit 
to  be  filed  thereafter,  and  we  think  the  court 
was  correct  In  so  Interpreting  the  evidence 
as  not  nntboiixlng,  cte  nOdent  to  autlwrlBe, 
a  inry  to  so  find. 

[11,  ill  It  is  our  view,  under  the  contract, 
wben  appellee  allied  and  proved  the  ab- 
stract was  not  presented  showing  the  title 
called  Mr  by  the  time  the  contract  wa«  to 
be  consummated,  he  made  out  bis  ease,  au- 
thorizing bim  to  recover  the  deposit  If 
there  was  any  equitable  ground  which  would 
excnse  the  appellants,  it  was  on  them  to  al- 
lege and  prove  It  Oreen  v.  Chandler,  26 
Tex.  148;  Giles  v.  Union  Land  Co.,  106  S. 
W.  312:  Fordtran  v.  Cnnnlngham,  177  S.  W. 
212.  The  general  rule,  as  we  understand  It, 
tn  tills  state.  Is  that  the  vendee  is  not  re- 
quired to  accept  a  defective  title  so  long  as 
the  contract  remain^  executory.  Baldrldge 
V.  CSOok,  27  Tex.  670. 

[II]  There  may  be  cases  where  the  vendee 
has  gone  Into  possession  of  the  land,  and 
after  delivery  of  the  convince  the  vendor 
may  tender  deeds  or  the  like,  maMng  the  ti- 
tle good  at  the  trial  wboi  the  vendee  seeks 
to  defend  or  defeat  his  obligation  to  pay  the 
pon^aae  price  by  Ktting  up  the  defect  in 
the  title.  But  where,  as  In  this  case,  the 
vendee  is  not  in  possesion,  and  no  delivery 
of  the  title  paper  has  been  bad,  and  the  con- 
tract makes  a  merchantable  title  a  condi- 
tion precedent  to  liability  or  to  specific  per- 
fonnance*  we  do  not  think  the  burden  Is  on 
the  vendee  to  show  that  there  was  no  waiver 
of  title,  but  It  should  be  on  the  vendor  to 
Bhow  there  was  a  waiver.  If  there  bad  been 
an  agreement  to  await  the  result  of  the  suit 
to  eetabUata  the  title,  then  doubtless  the  ti- 
tle could  be  tendered  In  a  reasonable 'time 
after  such  suit,  but,  where  the  vendee,  af t^r 
the  time  for  performance,  because  the  ab- 
stract shows  an  outstanding  Interest,  de- 
clares a  default  and  sues  for  the  money  de- 
posited, it  la  too  late,  we  think,  to  permit  the 
vendor  to  preset  a  Judgment  or  deed  as 
complying  wltb  the  contract 

[14}  It  to  insisted  In  this  case  that  by  the 
opinUm  of  the  app^ee's  attwneys  on  Janu- 
ary 6,  1921,  pointing  out  particularly  the  de- 
feet  in  failing  to  appoint  a  guardian  ad  litem 
for  the  Cowan  heirs,  this  was  a  waiver  of 
the  defects  as  to  the  other  sections  of  land, 
ntch  as  the  objections  to  the  outstanding  oil 
tease  and  tbe  like.  In  the  opinion  the  attor- 


iMyg.  rinply  say  they  had  not  zediedced  tb» 
abstract  to  see  If  the  detects  bad  been  cor- 
rected, implying,  tt  seems  to  us,  if  not  cor- 
rected, the  objections  originally  made  would 
be  inslBted  upon.  It  seems  to  have  been  tie 
purpose  In  their  last  opinion  to  direct  app^- 
lee's  attention  to  the  fact  that,  whUe  the  orig- 
inal absttacts  were  corrected  so  as  to  shov 
the  Cowan  children  were  parties  to  the  suit 
and  Judgment,  the  Judgment  yet  showed  an 
unmarketable  title,  for  the  reason  there  did 
not  appear  of  record  that  a  guardian  ad  li- 
tem was  appf^ted.  Olils  last  opinion  does 
not  in  our  Judgment,  waive  ttie  objection 
theretofmre  pointed  out  It  is  not  pretended, 
as  we  undOTStand,  that  tbe  oil  lease  and 
some  othar  matters  were  eliminated  by  cor- 
rection, but  they  remain  uncured.  The  con- 
tentions in  these  defects  were  waived.  We 
do  not  think  the  objections  as  made  Janu- 
ary dtb  should  be  so  Interpreted,  but,  on  the 
contrary,  it  ratbn  evldoKes  tbey  were 
lied  up<Rt  if  the  abstracts  did  not  show  a 
correction  as  to  them. 

[11-17]  However,  the  an;>ellee  in  his  peti- 
tiim  did  not  allege  the  outstanding  oil  leases 
and  other  mattas  speciflcaliy  as  affording 
grotmds  upon  wblch  the  d^nlt  was  based, 
but  only  allied  In  a  general  way  that  the 
title  to  the  land  was  shown  by  tbe  abstracts 
to  be  defective  in  divers  and  sundry  particu- 
lars, whtdi  liad  been  pelted  out  These  al- 
legations  were  too  general,  and  tbe  trial 
court  should  have  sustained  the  app^lants* 
fifth  special  exception  to  the  petition  on  tliat 
ground.  Tbls,  however,  is  not  reversilUe  w- 
ror  If  the  8pe<dfic  objection  set  out  in  tbe  pe- 
tition as  having  been  mode  to  the  abstract 
rendered  the  title  unmarketable.  But  the 
appellants,  by  way  of  cross^ctlon,  sought 
specific  performance  of  the  contract.  In  or< 
der  to  establltOi  such  right,  they  were  re- 
quired to  show  that  the  condition  precedent 
bad  been  performed  by  them.  If  tliey  failed 
before  sncfa  suit  to  present  abstract  showing 
marketable  title,  whether  it  be  in  the  estab- 
Uslunent  tbat  they  bad  divested  the  Cowan 
heirs  of  tfaeir  interest  or  had  secured  recon- 
veyance of  the  oil  lease,  or  the  like,  they 
could  not  specifically  perform  It  Upton  v. 
Maurice,  34  S.  W.  642;  Ross  v.  Thigpen,  140 
S.  W.  1180;  Bowles  v.  Umberson,  101  S,  W. 
842;  AlUng  V.  Tander  Stndnn,  194  S.  W. 
448. 

[II]  The  appellee  answered  the  plea  of 
specific  performance  to  the  effect  that  the 
defects  specifically  alleged  In  his  petition 
were  not  th^  only  defects,  but  divers  other 
defects  were  pointed  out,  of  wnlch  defects 
the  appellants  were  specifically  informed,  and 
had  notice  of  appellee's  objections,  and  that 
no  ^ort  whatever  had  been  made  to  correct 
them,  and  by  reason  of  such  defects  the  ain 
pellants  have  never  been  able  to  t«ider  ap- 
pellee a  good,  merchantable  title.  We  do  not 
think  in  answtf  to  the  cross-peUtton  appti- 
lee  was  required  to  spedflcaUy  set  out  the- 
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defects  ot  title  not  cured,  eqpedaUjr  wben  be 
refers  to  the  optnlm  ot  which  aK>^&nta  had 
notice,  pointing  ont  the  spedflc  defects  which 
had  uot  beoi  corrected.  The  obJectl(»  to 
the  title  pointed  out  that  w  the  northeast 
quarter  of  section  29  there  was  an  outstand- 
ing oil  lease,  and  on  the  east  half  of  section 
80  an  outstanding  mineral  Qeed  and  oil  and 
gas  leaee.  On  section  No.  24  tiiere  was  shown 
an  outstanding  oil  and  gas  lease,  and  also 
on  that  section  the  Dundee  foredosure  judg- 
ment and  shafts  deed  were  shown,  but 
there  was  no  order  of  sale  shown  In  the  ab- 
stract, and  to  eectltm  28  the  Bherlff'g  deed 
show^  the  conveyance  of  the  Interest  of  the 
defendants  In  that  Ju^meat  at  a  date  at 
which  they  had  no  interest,  and  also  as  to 
section  28  the  Judgment  against  the  Cowan 
heirs  did  not  show  an  appointment  by  the 
court  of  a  guardian  ad  Utem.  Tbae  was  no 
^ort  apparently  to  correct  these  objections 
except  after  this  suit  was  brought  the  ap- 
pellants iDstituted  a  suit  to  dWest  the  Cowan 
heirs.  The  Judgment  obtained  In  those  pro- 
ceedings was  had  at  the  same  term  of  court 
at  which  this  case  was  tried,  and  the  judg- 
ment on  the  trial  of  this  case  was  tendered 
together  with  appellants'  deeds  to  the  prop- 
arty.  Without  at  this  time  discussing  the 
several  defects  pointed  out,  we  do  not  think 
the  court  should  have  instructed  that  the 
abstract  presented  a  merchantable  title  and 
have  directed  a  verdict  for  appellants.  We 
see  no  reason  under  the  {headings  for  spe- 
dflc performance  and  the  answer  thereto, 
and  aside  from  app^ee's  petition,  why  Judg- 
ment oould  not  be  rendered  for  tlie  appellee 
that  appellants  take  nothing  on  their  plea 
fpr  spedflc  performance  and  that  he  recover 
the  deposit  At  any  rate,  we  do  not  think  a 
jury  would  have  been  justified  In  finding  ap- 
pellee waived  the  defects  pointed  out.  Cer- 
tainly the  court  would  not  have  been  author- 
ized to  Instruct  the  jury  that  it  was  conclu- 
sively shown  the  appellee  waived  the  defects. 
There  is  no  assignment  that  the  court  erred 
in  Instructing  a  verdict  for  appellee.  The 
first  and  seramd  assignments  are  overruled. 

Assignments  3  to  6,  Inclusive,  will  be  con- 
sidered together.  These  are  to  the  effect 
that  the  trial  court  erred  in  refusing  to  give 
special  Issues  requested  by  appellants,  re- 
quiring the  Jury  to  find:  (1)  If  appellee's  at- 
torneys had  reasonable  grounds  for  b^lev- 
Ing  the  abstract  did  not  show  a  merchanta- 
ble title.  (2)  Were  the  objections  merely  ca- 
pricious, unreasonable,  and  capUous?  (3) 
Did  plaintiff  reject  defendants'  offer  to  fur- 
nish title  fraudulently  to  evade  performance 
of  his  obligation?  (4>  An  assignment  Is  pre- 
sented based  upon  the  refusal  to  submit  the 
third  special  Issue  asserting  error  because 
under  the  facts  and  drcumstances  the  two 
suits  against  the  Cowan  diildren  failed  to 
show  reasonable  grounds  to  believe  the  ml- 
nor  children  might  seek  to  redeem  the  land. 

nt'llj  Am  to  the  minor  diUdren  their  fa- 


tJier  wta  the  ownw  of  the  lud  at  his  death. 
The  facts  show  the  land  was  the  community 
prc^r^  of  their  father  and  mother.  One- 
half  of  the  land  was  tfaertfore  Inherited  by 
the  children  uptm  the  deatli  of  their  fathtf. 
A  foreclosure  snlt  was  instituted  by  MaA^ 
after  the  death  of  tlielr  fAtiter,  and  the  chil- 
dren were  made  parties  tiMroto.  A  Judg- 
ment was  taken  against  them,  but  the'rec* 
ord  falls  to  show  that  a  guardian  ad  Utem 
was  appointed  to  reptesect  them  in  that  salt. 
Before  this  suit  was  filed,  however,  Mrs. 
Cowan  conveyed  the  land  to  Oscar  U.  Staf- 
ford for  the  redtad  consideration  of  $17S 
cash  and  the  assumption  of  $ifiOO  due  Mar- 
key,  doubtless  the  indebtedness  upon  which 
a  foreclosure  was  subsequently  had.  But 
after  this  sale  Mrs.  Cowan  brought  suit  in 
her  own  name  and  that  of  her  children,  the 
hdrs  of  W.  F.  Coiran,  against  Stafford,  to 
cancel  the  deed  theretofore  executed  to  him. 
This  suit  was  continued  for  one  or  two 
courts.  Thereafter,  It  Is  shown  by  the  ab- 
stract, there  was  a'  deed  by  which  Stafford 
reconveyed  the  land  to  Mrs.  Cowan  in  con- 
sideration of  the  cmnpromlse  of  the  suit 
theretofore  filed  to  rescind  whereby  Stafford 
reUnqulshed  all  of  his  Interest  in.  and  to  the 
land  theretofore  conveyed  to  him  by  Mra. 
Cowan.  It  is  insisted  on  this  appeal  as  Mrs. 
Cowan  could,  under  the  law,  c<mvey  to  pay 
community  debts,  and  having  done  so.  the 
children  were  divested  of  all  estate  In  tb* 
land.  This  might  be  true  If  the  abstract  bad 
not  shown  that  this  conveyance  had  been  re- 
scinded and  the  title  reinvested.  The  chil- 
dren, by  thdr  mother,  sued  Staffwd,  to 
whom  she  had  conveyed  the  land,  and  there- 
by accomplished  that  purpose  by  procnrlnc 
a  reconveyance  as  a  compromise  of  the  suit. 
We  think  the  attorneys  examining  the  ab- 
stract were  justified  in  so  advising  their 
client.  In  order,  therefore,  to  divest  the 
hetrs  of  their  Interest,  Markey  was  required 
to  make  them  parties  to  the  suit  ot  foreclo- 
sure. Under  article  1M2,  B.  C  8..  It  was  the 
duty  of  the  court  to  appoint  a  guardian  ad 
litem  for  the  defendant  minora.  If  this  was 
not  doiw,  the  Judgment  is  vcrtdable,  bnt  not 
void,  and  may  be  set  aside  on  appeal  or  In 
a  direct  proceeding  for  that  purpose.  Wal- 
11s  T.  Stuart,  92  Tex.  S68,  50  S.  W.  667; 
Wichita  Land  &  Cattle  Co.  v.  Ward,  1  Tex. 
Civ.  App.  807,  21  a.  W.  128;  Sprague  v. 
Haines,  68  Tex.  21S,  4  3.  W.  371;  City  ot 
Dallas  V.  Crawford,  222  S.  W.  305.  The  pe- 
tition for  foredosure  in  the  Markey  snlt 
alleges  the  Cowan  heirs  were  minors,  but  the 
Judgment  therein  shows  a  default  jndgnmit 
was  taken  against  them,  affirmatively,  we  be- 
lieve, showing  no  guardian  ad  Utem  was  ap- 
pointed for  the  children.  It  may  be  that  a 
writ  of  error  under  the  condiiioo  of  that 
record  would  be  the  remedy  of  their  heirs, 
as  the  record  In  that  suit  shows  in  effect 
they  were  mln<»s,  and  that  a  default  Judg- 
ment was  taken  agnliist  them.    Tlw  judf- 


aoent  is  dsted  Oetober  1 
ed,  as  no  writ  of  error 
the  cmti^ct  was  enten 
sue  cmt  tbe  writ  waa  be 
do  not  dM>w  Uiat  tbe  dl 
nora  was  removed  uore  i 
moBths  as  now  provided 
rejection  of  tbe  title, 
were  not  remored,  Oh 
proaeente  an  appeal  by  i 
Institated  an  action  to 
ment  as  to  them.  TMs 
the  Supreme  Court  in  1 
Tex.  at  page  636.  17  S.  1 
OD  motion  for  r^earlng 
(Z2-t4]  An  ontstandlD 
Vv  conveys  an  Intereel 
would,  we  tbink,  affect  t 
it  unmarketable  within  ■> 
term.    Roberta  v.  Hc^e 
App.  47,  74  8.  W.  106 ;  I 
84  Kan.  Ml.  114  Pac.  IC 
dermn.  168  U.  S.  &T8,  18 
Bd.  684;  Evereole  v.  Eve 
186.  Ford  oonveyed  one 
Crowley,  and  in  the  dec 
mineral  rifbta  are  exprc 
O.  Ford.    We  think  the 
ont  defects  In  the  title  : 
merehantable  within  tbt 
term.   Adklns  v.  OiUeap 
Ailing  T.  Vender  Stuckc 
Moser  V.  Tucker,  195  3. 
tract  bonnd  the  appellant 
diantaUe  title.  It  waa,  v 
of  law  whether  the  tlUe 
objections  thereto,  render 
cha]italil&  If,  nnder  tiie 
pointed  ont'defiseta  as  at 
rmdertaig  the  title  aneh  t 
agreement,  we  think  it  w 
say  whether  the  objectloi  i 
Xbe  jvrSt  In  wir  judgment 
which  to  base  a  finding  : 
and  appellee  were  captlov  i 
we  think  tbe  title  did  no 
ment  Tbe  judgment  aga  i 
were  minors,  showed  to  i 
least  failed  to  ahow  theli 
^vested  out  of  them.  In  a  i 
laws  of  this  state.   The  : 
an  Interest  In  the  land, 
mineral  rights  were  exprei } 
pellants*  vendor  to  one  oi 
which  appellants  had  no 
could  not  convey.  The  hel ' 
sought  to  set  aside  the  ;i 
apitellee  had  a  rl^^t  to  dei : 
would  protect  him  from  a: 
ing  suits  be  brought  aga 
they  would  be  successful  oi 
a  title  by  which  be  could  e 
for  oil  or  exclude  tbem  ] 
premises  therefor,  and  on 
grant  free  ingress  or  egre^ 
his  premises.   We  think  s 
be  nnfaithful  to  his  cites 
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pcllant  Sweet  had  kept  bis  appobMnient, 

which  he  made  with  appellee,  an  agEtteowit 

might  have  been  made,  but  this  lacks  mndl 
of  making  an  agreement  These  assignments 
will  be  overruled. 

Assignments  12  to  16,  inclusive,  are  based 
upon  the  action  of  the  court  in  overruling  a 
general  and  certain  special  exceptions  to  the 
petition.  There  waa  mo  WTOr  In  ovemling 
these  exceptions. 

Assignment  17  presents  error  In  overruUns 
8i>ecial  exception  No.  5.  This  exception  goes 
to  the  gent'ial  uveriuent  that  there  were 
divers  other  defects  pointed  out  In  the  ab- 
stract, but  whu;li  were  not  specifically  alleg- 
ed. The  exception  called  for  a  more  specific 
allegation.  This  exception  should  have  been 
sustained,  but  thi.s  does  not  show  reversible 
error,  jiiid  no  injury  is  shown  in  overruling 
it.  as  the  i>otiti<)Q  taberwise  presented  a 
cause  of  action  in  specifically  alleging  the 
defect  with  reference  to  the  Cowan  heirs 
as  lieretofore  pointed  out. 

Tlie  eighteenth  assignment  of  error  Is 
based  on  an  exception  to  the  generality  of 
the  allegation  in  the  supplemental  petition  in 
answer  to  appellants'  cross-action  for  spcri- 
flc  performance.  There  was  no  error  in  over- 
ruling this  exception  as  pointed  out  in  our 
discussion  of  the  first  and  second  assign- 
ments. 

[2S]  The  nineteenth  assignment  presents 
error  in  refusing  to  submit  a  special  issue 
asking  If  appellee  waived  other  objections 
to  the  title  than  those  asserted  to  the  Judg- 
ment of  foreclosure  as  against  the  minor  chil- 
dren of  Cowan.  If  the  facts  raised  that 
issue,  and  an  afflrmative  answer  had  been 
given  to  the  Issue,  this,  in  our  judgment, 
would  not  have  defeated  appellants'  right 
to  recover  the  deposit  or  have  authorfzed 
app^ants  to  a  Judgment  for  specific  per- 
(fonaajice.  The  aKtellee  iciearly  did  not 
Wftlva  the  objections  to  the  title  on  account 
ot  Ilia  deCectlre  Judgment  against  the  Cowan 
ddldren,  and,  as  we  think  fsadi  defect  ren- 
dered the  title  unmerchantable  under  the 
terms  of  the  contract,  there  was  no  reversi- 
ble error  in  refusing  this  issue. 

The  twentletb  assignment  la  overruled  for 
the  reasons  gLven  Is  oonalderbig  aadgmients 
1  and  2. 

We  beliere  the  ivOeBmat  Aindd  Im  af- 
firmed. 


WALKER  V.  HALEY  et  aL    (No.  2407.) 

(Court  id  CMl  Appeals  ti  Veua.  'ffanrkana. 
Dee.  fiOk  1821.  R«b«Br{ng  Deidwl 
Jan.  12, 1«22.) 

I.  Qaleting  title  •@=>7( I)— Contrast  to  devise 
land  not  in  writing  not  cloud  on  title. 

A  contract  to  devise  land  was  not  a  cloud  on 
the  title  to  land,  wliere  not  ^  writing,  and  de- 


f«adant  heirs,  in  an  action  to  enforce  the  

tract,  were  not  entitled  under  a  cross-biU  to  ft 

i^VBMt  agaiiwt  tbe  plalatU  «d«tlBf  mtt 

title. 

2.  Quieting  title  <S=344( I)— Defendants  held  1e 
have  burden  of  proof  of  right  to  relief, 

In  an  action  against  heirs  to  enforce  a  con- 
tract of  decedent  to  devise  and  bequeath  prop- 
arty,  wherein  defendants  prayed  that  the  cloud 
on  their  tUUe  be  removed,  tbe  burden  was  on 
defendants  to  ihow  that  plaintUTs  daia.  « 
cloud  which  they  were  enfified  to  Iiave  removed 
before  a  Judgment  in  their  favor  waa  warranted. 

On  Motion  for  Rehearing. 

3.  DUnlssal  aid  nonsuit  «=al9(l)— Plaintiff 
laay  dianlaa  owe  aolt  at  aay  time  before 
tlrlBp  of  Jery. 

Under  Vemon'e  SayW  Aim.  Or.  8t  lftl4 

arts.  1S90,  1900,  tXS,  a  plaintiff  may  Afimiss 

his  own  Buit  at  any  time  before  the  jury  haa 
retired,  or  a  deeision  is  announced,  according 
to  whetlier  the  trial  is  to  a  jury,  or  to  the  coTirt 
alone,  hut  his  doing  so  will  not  be  allowed  to 
prejudice  the  right  of  the  adveim  party  to  be 
heard  on  his  claim,  if  he  baa  eeflMeetil' pleaded 
one,  for  affirmative  relief. 

4.  Trespass  to  tiy  tttte  «»S8i-ertce-MII,  feeM 

insulficient. 
Allegations  in  cross-bill,  in  a  suit  against 
heirs  to  enforce  a  contract  to  devise  land,  al- 
leging that  defendants  were  "seized  and  pos- 
sessed" of  the  land  described  in  tbe  petition 
ot  tbe  plaiatU^  and  that  "tbe  claim"  of  plaintUC 
constitoted  a  doud  upon  their  title,  Jield  not 
sufficient  to  support  an  action  in  trespass  to 
try  title,  as  it  did  not  appear  tliat  plaintiff  waa 
ever  in  possession  of  the  bud  or  me  daiming 
an  interest  ilk  it 

Error  from  District  Covrt;  Mecrla  Oeni-' 
ty ;  J.  A.  Ward.  Judge. 

AniSm  ttr  T.  J.  Walker  agalBflt  Settle  Bklp 
er  «ad  otben.  Todcmesit  ler  fy/taaOmOa, 
and  phiftttlff  brtaiga  emv.  Serened  and  ve- 

manded. 

James  C.  Walker  and  Mollle  E.  Walker  were 

husband  ami  wife.  They  had  no  children- 
Both  died  intestate;  he  in  January,  1919,  and 
she  in  Sei)teinher,  1920.  Plaintiff  in  error, 
James  0.  Walker's  nephew,  was  the  plaintiff 
in  tlio  court  l)elow.  His  suit  was  afjaiust  de- 
fendants in  error  Bcttie  Haley,  Mart  Haley, 
W.  D.  Haley,  Ed  Haley,  and  Webster  Haley, 
hereinafter  referred  to  as  defendants,  who, 
he  alleged,  were  tiie  sole  heirs  of  i<aid  MoUie 
E.  Walker.  lie  furtlier  alleged  that  in  1914, 
in  compliance  with  a  request  of  James  C. 
Walker  that  he  do  so,  he  moved  from  Ire- 
land, where  he  then  resided,  to  Morris  coun- 
ty, where  he  was  induced  by  a  promise  of 
James  C.  Walker  to  devise  and  bei^ucath  all 
his  property  to  him  if  he  did  so,  to  live  with 
said  James  C.  Walker  and  work  on  bis  farm 
and  assist  him  in  the  management  of  his 
affairs.  He  further  alleged  tiiat  said  James 
C.  Walker  failed  to  comply  with  his  promise^ 
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but  died  intestate.  Be  forthw  alleged  tba.t 
at  the  time  he  died  James  0.  Walker  owned 
certain  described  lands  In  Ms  separate  right 
and  an  Interest  In  the  community  estate  be-' 
tween  him  and  his  wife,  consisting  of  de- 
scribed lands  and  personal  property.  And  he 
farther  alleged  that  the  defendants  had  pos- 
session of  all  said  land  and  personal  prop- 
erty. His  prayer  waa  for  judgment  "estab- 
lishing said  will  and,"  qnotli^,  "awarding  to 
the  plaintiff  his  share  In  all  of  said  lands 
and  «U  said  personal  property,"  for  a  ra- 
cdTCT,  and jgeoeral  relief. 

In  their  answer  said  def^idants  alleged 
that  on  the  death  of  Mollie  E.  Walker  they 
as  her  sole  h^irs  "became  seized  and  pos- 
sessed with  the  fee-simple  title  to  all  the 
lands  described  tn  the  plaintiff's  petlti<».  ex- 
cept  as  to  the  180  acres  of  the  lilvlngaton 
Skhmer  snrvey  and  of  thla  they  were  sensed 
and  possessed  of  an  undivided  one-half  in- 
terest, and  that  they  also  are  now  the  legal 
owners  <jt  all  the  personal  estate  of  the  said 
HolUe  E.  WalkCT  and  are  entitled  to  the 
possession  thereof.  That  the  claim  of  the 
said  plaintiff  herein  constitutes  a  (doad  upon 
their  title  to  the  said  land  and  premises, 
wherefore  they  pray  that  as  to  the  said  piain- 
tifl'B  claim  ha«lD  that  they  go  hence  without 
day,  and  that  they  have  judgment  against 
,  the  said  plaintiff  quieting  them  in  their  title 
to  the  said  land  and  premises,  and  for  like 
title  and  possession  of  the  pers(»ial  property 
btioi^ing  to  said  Mrs.  MoIUe  £.  Walker  at 
the  time  of  her  death,  and  for  all  such  other 
'  and  furth^  relief  as  they  may  be  entitled  to 
'  at  law  and  in  equity." 

Defendants  in  error  Maggie  Ann  Walker, 
^  Alexander  Walker,  Joeeph  Walker,  John  M. 
Henderson,  and  C.  F.  Bolln  Inteiroied  in  the 
suit  by  a  petition  fUed  October  22,  1920,  In 
^'  which  thfiy  alleged  that  they  were  Interested 
tn  the  subject-matter  of  the  suit.  In  that  they 
heirs  and  assignees  (mC  heirs  of  James 
C.  Walker  and  as  such  owned  "the  separate 
r,..  property  owned  by  said  James  O.  Walkw  at 
.  the  time  of  his  death,  all  of  which  is  de- 
^,  scribed  In  {riainturs  original  petition  her^ 
■  t.  filed,  and  all  these  interveners  are  the  own- 
era  in  fee  simple  of  the  said  lands  and  are 
, :  entitled  to  the  title  and  possession  thereof. 
<<  Wherefore  they  pray  against  both  plaintiffs 
^ and  defendants  for  the  title  and  possession 
of,  in  and  to  the  lands  described  In  plain- 
tUTs  petition,  with  writ  of  iraasession  and 
"..  such  other  relief  general  and  special  as  they 
7  may  be  entitled  to  at  law  or  in  equity." 
-    November  9,  1920,  plaintiff  In  error  filed  a 
^ '  motion  in  which  he  declared  he  did  "not  de- 
^^.sire  to  prosecute  this  action  further,  and 
,  ,  prays  the  court  to  dismiss  the  same  at  his 
' .  cost"  The  motion  was  overruled. 

The  trial  was  to  the  court  without  a  jury. 
The  ai^>eal  is  from  a  judgment  that  plain- 
f  tin  in  error  take  nothing  by  his  suit,  and 
that  the  defendants  and  interveners,  defrad- 
l^uts  In  errOT  here,  do  have  and  recover  <a  ap- 
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S.W.) 

pellant  "the  title  and  poasenrion  and  be 
quieted  in  their  tlUe"  to  the  land  described 
In  appeUanf  8  petittcm. 

Lloyd  B.  Price,  of  Dalng^^Ald,  and  Bboxt 
St  Felld,  of  Dallas,  for  plalntifl  in  error. 

L.  S.  Scblator,  of  Jtfersbn,  and  Hend«^ 
son  ft  Bolfai,  of  Dalngerfield.  for  defendante 
in  error. 

WnXSON,  a  X  (after  stating  the  facts 
as  above).  Tbe  assignments  attaching  t3ke 
judgment  as  erroneous  btscause  not  warning 
ed  by  the  testimony  wUl  be  sustained. 

It  appears  from  the  record  ami  to  Oila 
court  that  the  judgment  Is  witlioot  any  evi- 
dence whatever  to  support  it,  so  far  as  it  la 
In  favor  of  the  interveners. 

[1, 2]  It  fbrther  appean  that  the  testlmo* 
ny  relied  on  to  snniwrt  the  judgment  so  tar 
as  it  is  In  ttvor  of  the  defendants  consists  of 
the  part  of  plaintiff  In  error^s  pefltlon  w&Ieh 
describes' various  tracts  of  land  alleged  to 
have  been  owned  by  James  0,  Walker  and 
his  wife,  Mollie  B.  Walker,  and  proof  that 
said  James  O.  Walkra*  and  his  aaid  wife  were 
married  In  1896,  that  he  died  Intestate  In 
January,  1918  or  1919,  and  that  she  died 
Intestate  and  childless  September  16^  1920, 
leaving  the  defendants,  who  were  her  only 
hefrs,  Borviving  her.  <mly  relief  tbB  de- 
f«idant8  were  ^titled  to  on  their  pleadings. 
In  any  event,  was  a  decree  determining  that 
the  claim  asserted  by  plaintiff  in  error  to 
the  land  was  a  cloud  on  title  they'  had 
thereto  and  removing  it  Unless  the  al- 
leged contract  between  plaintiff  In  error  and 
James  C.  Walker  was  in  writing  ft  was  not 
a  dond  on  the  title  to  the  land.  Waters  v. 
Lewis,  106  Qa.  768,  S2  S.  a  854;  Weyman 
V.  City  of  Atlanta,  122  Oa.  639,  SO  S.  B.  492; 
Simklns,  Bqolty,  814  et  seq. ;  5  Pomeroy's 
Equity,  4827  et  aeq.;  Henderstm  v.  Davis, 
191  S.  W.  858 ;  Kay  craft  v,  Johnston,  54  Tex. 
Civ.  Ajip.  466,  93  S.  W.  237;  1  Alexander  on 
Wills,  ITS;  1  Underhill  on  WJlls,  S89.  The 
burden  was  on  defendants  to  ^ow  that 
plaintiff  in  error's  datm  was  a  cloud  whi^ 
th^  were  atttled  to  have  removed.  As  they 
failed  to  discharge  the  burden.  It  Is  obvious 
that  a  judgmoit  in  thdr  favor,  for  that  rea- 
son If  fbr  no  other,  was  not  wammted  by  the 
testimony. 

Other  questions  presented  by  assignments 
are  not  llkdy  to  arise  when  the  eanse  Is  tried 
again,  and  tbwefore  need  not  be  determined. 

The  jndgmoit  is  reversed,  and  the  cause 
Is  remanded  to  the  court  bdow  for  a  new 
trisL 

On  Motion  for  Rehearing. 

In  their  motion  the  defendants  in  the 
court  below  (defendants  In  error  here)  In- 
sist that  their  "crossbill  contained  all  the 
necessary  allegations  to  support  an  action  In 
tre^ass  to  try  title,"  and  that  this  court 
therefore  erred  when  it  held  that  the  <HiIy 
relief  they  w»e  entitled  to  in  any  event  was 
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a  dsotee  detmnlnliig  that  fhe  claim  aamted 
by  pblatitt  in  error  to  the  land  was  a  cloud 
on  tltie  tfaey  bad  thereto,  and  removlnK  It 

Atttx  fOrtba:  ocmaideratlon  of  the  record, 
we  Oiink  tbe  error  of  this  court  was  in  bold- 
ing  that  tbe  allegations  In  said  defendants' 
cross-bill  showed  a  right  in  them  to  any  Und 
of  affirmatlTe  r^ef,  and  In  not  snstolnlng 
tbe  asstgnmrnt  in  ^aintlfC  in  error'a  brief 
which  challenged  as  erroneous  the  action  at 
the  court  in  refusing  to  jmmdt  him  to  dis- 
miss his  suit.- 

[8]  The  eftect  of  the  declaifms  oonstruisg 
tbe  statute  appUcable  (articles  19SB.  1800, 
IWOt  Vernon's  Statutes)  seems  to  be  to  die- 
tennine  that  a  plaintiff  may  dismiss  his  own 
suit  at  any  time  before  tiie  Jury  haa  retired 
or  a  dedalcn  is  announced,  accndli^  to 
whether  the  trial  is  to  a  Jury  or  to  the  coort 
altme,  but  bis  doing  so  will  not  be  alTowed  to 
operate  to  prejudice  the  ri^t  of  the  adverse 
party  to  be  heard  on  his  dalm,  if  he  has  suffi- 
ciently pleaded  one^  for  afflrmative  relief. 
Short  T.  Hepburn,  80  Tex.  622,  S5  8.  W.  1066; 
Oil  &  Bffg.  Co.  V.  KeUey,  ISO  8.  W.  1088; 
Banies  t.  Williams,  148  8.  W.  078.  There- 
fore is  dear,  without  refKcnoe  to  whether 
it  appeared  from  tbe  allegations  in  said  de- 
fendants* cross-bill  that  they  were  entitied  to 
affiimative  relief  or  not,  it  was  enm  to  re- 
fuse to  pormlt  plaintiff  in  error  to  dismiaa 
his  own  case. 

Perhaps  the  error  should  not  be  treated  as 
a  material  cme  in  a  ease  where  it  appeared 
from  tbe  defendant's  pleadings  that  be  was 
entitled  to  affirmative  rtUet  and  the  trial  was 
confined  to  imnes  made  by  such  ladings 
and  the  pleadings  of  the  plaintiff  In  r^y 
thereto. 

[4]  We  think  tiie  oror  flhonid  lie  treated 
as  a  material  one  In  this  case,  howevw,  be- 
cause the  allegations  In  said  d^endants* 
croea-blll  did  not  show  thcsr  were  entitled  to 
affirmative  relief,  in  that,  If  their  salt  was  to 
remove  a  doud  from  title  tiiey  had,  It  did 
not  a^iear  from  tacts  alleged  that  plaintiff 
in  error  was  asserting  a  claim  which  consti- 
tuted such  a  cloud.  Heath  v.  Bank,  82  8. 
W.  TIB,  where  It  1b  said,  "in  ord»  to  main- 
tain sudi  a  bill.  It  must  appear  that  tiie  de- 
fendant lurtds  something  whidi  Is  a  cloud 
upon  the  title  of  complainant'  and  Story  on 
Equity  Pleading,  1 202,  from  which  the  court 
in  the  Heath  Case  quoted  as  fbllows: 


TThe  Un,  too,  Aonld  not  <MiIy  Aow  tiie  title 
and  interest  of  ths  plaints  in  tk*  Bnbject-mat- 
ter  of  the  salt,  bqt  there  must  be  sufficient 
averments  to  show  that  tbe  defendant  also  baa 
an  interest  in  the  gabject-matter  and  is  lia- 
ble to  answer  to  him  tberefor;  for  it  has  been 
well  remarked  that  a  plaintiff  may  have  an 
interest  in  tiie  snbject  of  his  salt,  snd  tiie  risht 
to  institute  a  suit  conceniiDg  It,  and  yet  maj 
have  no  il^t  to  call  on  the  dsfsadant  to  an- 
swer Us  demandi^ 

— and  in  that,  if  their  suit  was  gu  of  tres- 
pass to  try  title,  as  they  claim  it  was.  It  Ad 
not  appear  from  facta  alleged  that  plaintlH 
in  error  was  cvct  la  possession  of  tbe  land, 
ta  was  claiming  an  interest  \p  it.  fflwrt  t. 
Hepburn.  80  Tex.  622,  30  8.  W.  10G6; 
Barnes  v.  Williams,  148  8.  W.  078;  Hoodless 
V.  Winter,  80  Tex.  688, 16  &  W.  427.  Tbe  al- 
legations in  question  sre  ast  out  in  tbe  oidn- 
km  dlqMdng  ot  the  appeaL  It  will  be  noted 
tiut  tbey  amonnt  oily  to  tSils— timt  aald  de- 
fendants were  "seUed  and  posaesaed"  of  tha 
land  described  in  the  petitlaa  <tf  tha  idainttS 
In  error,  and  tiiat  "tbe  claim"  of  plaintiff  in 
error  ocmstitnted  a  dond  npon  their  ttfla 

We  are  also  of  the  opbtion  -Oat  if  It  iv- 
peered  from  the  allegations  rstered  to  that 
said  defendantif  CToaa^cllon  was  ene  of  tres- 
pass to  try  title,  the  testimony  relied  on  to 
support  It  did  not  warrant  die  Judgment 
Th^  insist  they  not  only  inoved  Oat  tbey 
had  possession  oC  the  land,  but  also  proved 
Oat  they  had  ttie  tide  to  it.  In  tbeir  cmss- 
actlon  tbey  did  not  describe  the  land  other- 
wise than  by  reference  to  the  petition  of 
jdainUff  in  orror.  Nine  dlflemt  trncta  of 
land,  aggregating  582  acres,  wen  doaeribed 
in  that  petition.  Tbe  only  evidenee  ot  poo- 
aeeslon  was  ttie  testlnumy  of  tiie  detadant 
Bd  Haley  tiut  be  was  living  "on  tbe  Walker 
idace  in  Mwris  county."  lAe  only  evIdeoHe 
(tf  titie  In  said  defendants  was  tbat  retei-ed 
to  in  said  oplniim,  unless  a  redtal  In  the 
statement  of  facts  tbat  tbsj  offered  In  eri- 
dmoe  *W  et  tbe  iMlglnal  deeds  oonraring  the 
lands  deaciibed  in  the  iflalntiff*8  petttien,  aad 
showing  that  with  tbe  exception  of  the  160 
acres  of  the  Ltvlngston  Sktuner  aorvey  aane 
w«fl  acqidred  by  the  siUd  Jamea  O.  Walker 
during  his  coverture  with  his  said  wife,  Mol- 
Ue  B.  Walker,"  should  be  treated  as  vrt- 
dence. 

Tbe  motion  Is  overruled. 
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MINCHEW  V.  HANKIN8  at  al.    (N*.  1874.)* 

(Court  of  Civil  Appeala  of  Tezai.  AmarlUo. 
Dm.  14.  1021.   BeheBTiac  Denied 
Jan.  25k  1922.) 

Mat-ateofc  eonpaalee  EvIitoBoe  hefi  te 

Mstmla  flarilag  that  oeatract  wu  aot  alnolnte 
tale  ef  atoek.  aai  that  there  waa  ao  aataal 
reaetaaloB. 

Evidence  fceld  sufficient  to  sustain  a  fiadinc 
that  there  was  no  absolate  sale  of  the  stock  of 
a  joint  stock  company,  bat  only  a  contract  to 
seU.  and  that  the  dividends  returned  with  the 
stock  belonged  to  the  plaintlffa,  in  that  title  was 
not  to  pass  to  tbe  defendant  until  he  paid  for 
the  stock,  and  therefore  that  there  was  no  tnu- 
toal  resdasion. 

Appeal  from  District  Conrt,  Childress 
County ;  J.  A.  Nabers,  Judge. 

Suit  by  Henry  Hanklns  and  anoOier 
against  A.  P.  Mlncfaew.  Jndgment  for  plain- 
tiffs; and  defendant  appeals.  AfBrmed. 

E.  B.  m^SB,  at  Childress,  tor  Reliant 
Ayneswortli,  WiUlams  &  Watkina,  of  Wich- 
ita Falls,  for  appellees. 

HAXIi,  J.  The  appellees,  Henry  Hanklns 
and  Claude  Terrell,  sned  appellant  for  them- 
selves and  27  other  parties,  for  the  recovery 
of  911.260,  with  Interest  from  June  15,  1920, 
alleginK  In  snbetaoce  that  on  or  about  the 
15th  day  of  December,  lfil9,  appellees  and  27 
other  persons  named  In  tbe  petition  were  the 
owners  of  stock  In  the  Balnbow  Oil  Com- 
pany, a  Joint-stock  company,  and  that  by  con- 
tract between  said  company,  acting  through 
Its  trustees  and  tbe  appellant,  the  trustees 
were  to  transfer  all  of  the  property  of  said 
Rainbow  Company  to  the  Mid-Texas  Oil  Com- 
pany, for  which  the  appellant,  wbo  was  presi- 
dent of  tba  Mid-Texas  Company,  would  Issue 
to  each  of  said  stockholders  of  the  Rainbow 
Company  stock  of  the  Mid-Texas  Company, 
at  the  ratio  of  $2  of  the  stock  of  the  Mid- 
Texas  Company  at  par  for  $1  of  the  Rainbow 
stock ;  that  as  a  part  of  the  consideration 
for  said  contract  appellant  further  agreed  to 
take  and  pay  for  in  cash  six  months  there- 
after all  such  stock  in  tbe  Mid-Texas  Com- 
pany as  should  be  issued  to  the  app^ees  and 
other  stockholders  of  tbe  Rainbow  Company, 
50  cents  for  each  |1  of  stock  so  purchased 
of  what  was  known  as  stockholders'  stock, 
and  that  for  such  stock  as  was  known  as 
promoters*  stock  he  should  pay  60  per  c«it. 
of  the  par  value  thereof;  that  said  contract 
was  an  unconditional  one  upon  the  part  of 
the  said  MInchew,  was  at  tbe  option  of  the 
various  stockholders  of  the  Balnbow  Com- 
pany, In  that  It  gave  them  the  option  to  sell 
the  BtO(^  held  by  them  in  the  Mid-Texas  Oil 
Company  to  tbe  said  MInchew  if  they  elected 
to  make  said  sale,  and  notified  him  of  such 
electl^m  within  tbe  15-day  period  provided 
for  In  said  contract ;  ttiat  tbe  parties  named 
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In  the  petition  acc^ted  the  stock  Issued  to 
thera  by  tbe  Mid-Texas  Company  in  H&i  of 
their  stock  In  the  Rainbow  Company,  and 
did  then  and  there  elect  to  sell  tbe  same  to 
the  said  Mlncbew,  and  did  then  and  there 
notify  him  within  the  15  days'  time,  and  for- 
warded said  stock  to  blm,  which  was  received 
by  him  within  the  15  days ;  that  they  notified 
the  said  Mincfaew  of  their  election  to  s^  the 
several  certificates  of  stodc,  amounting  to 
$11,260,  which  is  now  due  and  owing  by  the 
said  MInchew  for  tbe  said  several  certificates 
of  stock ;  that  by  reason  of  tbe  premises  and 
the  election  of  the  parties  then  owning  and 
holding  said  stock  to  sell  the  same  to  the 
said  MInchew,  and  by  reason  of  their  having 
within  the  period  of  15  days  notified  the  said 
MInchew  of  their  election  to  sell  hhn  the 
stock,  the  sa{d  Minchew  became ,  liable  and 
bound  and  promised  to  pay  tbe  said  owners 
thereof  the  fuQ  amount  of  tbe  50  per  cent, 
of  the  par  value  th^eot,  and  after  demand 
be  has  failed  and  refused  to  pay  tbe  same  or 
any  part  thereof, 
Tbe  petition  furtiier  allies: 

"Plaintiffs  say  that  they  are  now  'the  legal 
owners  and  holders  of  said  stodc  and  entitled  to 
demand  and  receive  all  right,  title,  interest, 
dauB,  does,  and  demands  by  reason  tbereof,  and 
have  the  right  to  demand  payment  thereof  and 
Uierefor  under  said  contract.'  Plaintiffs  fur- 
ther say  that  there  is  no  known  market  value 
of  Hie  stodc  in  the  Mid-Texas  Oil  Company, 
and  that  it  hu  no  vain*  known  to  tlism;  that 
they  herewith  tender  te  the  said  defendant  swA 
shares  thereitf  wUeh  they  have  In  tbeir  posses' 

SiOB." 

Plaintiffs  further  declare  that  the  trustees 
of  the  Rainbow  Company  had  the  ri^t  to 
make  the  sale  of  its  propmy ;  that  a  writ  of 
attachment  has  been  issued  and  levied  upon 
the  real  estate  shown  In  the  sheriff's  return 
thereon,  and  pray  that  upon  final  hearing  they 
have  Judgment  for  their  debt,  damages,  and 
costs  of  suit,  with  inta>eat  from  the  istta  day 
ot  Jvme,  1920,  etc  Tht  appellant  answered, 
denying  that  plalntUfs,  Hanfcins  and  Terr^, 
were  the  owners  of  the  BtwA,  and  furtbtf  al- 
leges that  on  the  8tb  day  of  June,  1920,  he 
wrote  a  separate  letter  to  eadi  of  the  stock- 
hold»-8  of  the  Rainbow  Company,  in  whlcb 
letter  be  stated  that  such  stockholdm  had 
on  December  81, 1919,  given  him  an  cation  of 
6  months  for  tbe  purchase  of  their  stock, 
and  tlutt  the  market  conditions  on  all  stoc^ 
at  that  time  was  such  that  it  was  Impossible 
for  him  to  avail  himself  of  this  option,  and 
that  unless  it  would  be  possible  for  them  to 
extend  tbe  option  for  another  6  months  the 
stock  would  be.  returned  to  them  at  their 
pleasinre,  and  that  If  he  did  not  hear  from 
them  by  the  20th  of  June  he  would  return 
their  stock  to  them;  that  on  June  21,  1920, 
he  wrote  another  separate  letter  to  each  of 
smch  stockholders,  returning  to  them  thr' 
various  certificates  of  stock  in  the  Mid-Te 
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Oif  CDnq>an7,  and  at  the  same  tim«  and  In 
the  same  letter  mailed  them  and  each  of  tbem 
'a  checf  tbt  2  per  <ient  dividend  upon  the 
stock  held  by  each  of  them  In  Bald  Wd-rT^a 
Company;  tiuit  all  of  said  parties  received 
and  acc^ted  wlUi  said  dividend  checks  their 
eertlflcates  of  stock  except  Charles  Bryan, 
Oarence  Bailey,  Claude  Terrell,  Mrs.  W.  O. 
BaUew,  and  Sirs.  PUl  Price;  that-  Hie  re- 
maining parties,  by  accepting  said  atotUt  and 
the  dividend  thereon,  are  barred  and  estop- 
ped from  recovering  against  him  in  this 
cause;  that  the  said  parties,  Bryan,  Bailey, 
Tferrell,  Mrs.  Ballew,  and  Mrs.  Price,  refused 
absolutely  to  accept  their  stock  issued  by  the 
Uld-Tezas  Company  in  extftange  for  thefr 
stock  In  the  Balnbow  Company,  and  thereby 
refuaed  to  ratU^  the  sale  of  their  Rainbow 
stock  made  by  the  trustee.  Wherefore  th^ 
are  barred  and  estopped  from  recovering 
against  him  the  60  per  cent  of  the  par  value 
thereof.  There  are  other  allegations  vhlch 
under  the  brleib  became  ImmaterlaL  A  trial 
b^ore  the  court  vrlthout  a  Jury  resulted  in  a 
Judgm^t  in  favor  of  appellees  for  the  full 
amount  claimed  and  a  foreclosure  of  the  at- 
tachment Uea  upon  the  lands  levied  up<m  in 
virtue  of  the  writ  The  court  filed  findings 
of  fact  and  conduadona  lav  wbldi,  bk  so 
far  as  they  are  material  to  the  Issues  submit- 
ted here,  are  substantially  as  follows: 

"On  the  16th  day  of  December,  1919,  there 
existed  a  joint-stot^  association  known  as  the 
BainlMnr  Oil  Company,  with  F.  B.  Biyan.  Roy 
Cirffee,  Henry  Hanklns,  John  R  Scott,  and  B. 
M.  Harrison  as  its  tmstees  and  managers,  with 
its  office  and  place  of  buslneBS  in  Cbildress, 
Tex.  At  that  date  the  asBets  of  the  said  compa- 
ny consieted  of  an  undivided  one-fourth  interest 
in  an  oil  lease  in  block  96,  in  Wichita  county, 
Tex.,  on  which  was  a  producing  welL  That  the 
aforesaid  tmstees  were  duly  authorized  to  sell 
said  property,  and  on  the  15th  day  of  December, 
1919,  sold  the  same  to  A.  P.  Mlnchew  for  a  con- 
sideration of  (76,000,  in  stoiA  of  the  Mid-Texas 
Oil  Company,  to  be  delivered  to  stock- 
holders of  the  said  Bainbow  Oil  Company  as 
their  respective  interests  appeared  at  the  ratio 
of  $2  of  Mid-Texas  OU  stock  for  each  $1  of 
Bainbow  stock  held  by  the  respective  stock- 
holders, and  the  further  consideration  that  in 
case  he,  the  said  Mincbew,  was  eo  notified  he 
would,  within  six  months  from  the  15th  day  of 
December,  1910,  purchase  said  stock  at  said 
agreed  price.  As  to  what  was  known  as  pro- 
motion stock,  however,  Minchew  only  agreed  to 
pnn^ase  60  per  cent,  of  each  stock.  Certain 
original  stocltholders  of  the  Rainbow  Com- 
pany availed  themselves  of  said  opportunity 
to  sell  their  stock  for  said  price  to  Minchew, 
notifying  him  in  the  required  time,  and  which 
said  Minchew  had  agreed  to  so  purchase.  That 
the  contract  dated  December  1{^  1919,  was  in 
writing  but  has  been  lost  and  by  secondary  evi- 
dence has  been  proven,  as  above  stated.  On  the 
12th  day  of  January,  1920,  dividend  checks  of 
S  per  cent  were  issued  by  Mid-Texas  Oil  Com- 
pany, of  which  itfincbew  was  the  president,  to 
each  of  the  parties  named  in  the  petition.  That 
ilincbew  then  regarded  tbeBC  stockholders  as 
the  owners  oi  said  stocJc  ^t.  fbat  time.   And  I 


further  condnde  that  they  were  the  owners  at 
that  time  and  'were  entitied  to  said  dividends, 
and  that  by  the  terms  of  the  contract  said  Min- 
chew was  not  then  the  owner  of  said  stock  nor 
could  be  until  be  could  pay  for  same.  That  in 
reply  to  his  letter  of  Jane  Stb,  in  which  Min- 
chew notified  the  stockholdera  that  he  could  not 
pay  for  same  unless  he  heard  from  tbem,  etc.,  a 
number  of  the  stockholders  joined  in  a  letter 
to  him,  informing  him  they  would  bold  him  to 
his  agreement  to  purchase  said  stodi  as  per  the 
terms  of  the  contract;  that  Mlndiew  then 
mailed  to  each  of  the  stockholders  the  certifi- 
cates of  stock  which  had  theretofore  been  re- 
turned to  him  with  the  dividend  checks  at- 
tached; that  all  but  four  of  the  stockholdera. 
received  the  stock  and  checks  and  cashed  the 
checks.  That  Louis  Bauey.  Mrs.  Ballew,  Claude 
Terrell,  and  Clarence  Bailey  refused  to  accept 
the  stodi  or  the  checks." 

The  court  concludes  as  a  matter  of  law 
that  the  dividend  checks  were  the  property 
of  the  stockholders  from  the  date  of  their 
Issuance :  that  the  contract  was  «cecutory, 
and  that  the  stock  remained  the  property  of 
tbe  stockholders,  and  that  th^  were  not  es- 
topped by  accepting  the  dlvld^ds. 

Appellant  insists  that  the  ancontroverted 
evidence  Abowa  that  the  stockholders  in  the 
Katnbow  Company  sold  their  Mid-Texas  stoc^ 
after  It  had  been  Issued  to  them  to  Minchew. 
and  delivered  him  their  certificates,  and  that 
tbe  stock  was  owned  by  Min<^ew,  whldi  en- 
titled him  to  the  dividends  to  be  derived 
therefrom,  and  that,  when  he  later  informed 
them  that  be  could  not  pay  for  the  stock, 
and  returned  tbem  the  certificates,  together 
with  2  per  cent  dividends  thereon,  said  par- 
ties,  by  accepting  the  stock  and  the  dividends, 
were  estopped  to  sue  for  the  value  of  tbe 
stock.  It  is  further  Insisted  that  the  court 
erred  in  finding  as  a  fact  that  Minchew  was 
not  tbe  owner  of  tbe  stock  when  the  checks 
for  tbe  dividend  of  2  per  cent,  were  issued  by 
the  Mid-Texas  Company,  and  In  finding  that 
tbe  owners  were  entltied  to  receive  the  divi- 
dends, since  they  were  the  owners  of  the 
stock,  for  the  reason  that  all  of  the  evidence 
showed  that  the  stock  was  sold  to  Mincbew 
ta  December,  1819,  and  that  he  had  6  months 
from  that  date  In  which  to  pay  for  same,  and, 
further,  in  tbe  court's  conclusion  of  law  that 
said  stock  remained  the  property  of  the  vari- 
ous parties,  and  was  theirs  at  the  time  the 
dividend  was  declared,  and  that  the  owners 
thereof,  having  received  the  stock  and  tbe 
dividends,  were  estopped  to  at  the  same  time 
recover  the  agreed  value  of  said  stock. 

The  allegations  of  the  first  amended  orig- 
inal petition,  set  out  above  in  substance  are 
not  very  clear,  and  we  have  bad  some  diffi- 
culty in  determining  the  exact  nature  of  tbe 
suit  The  exceptions  to  tbe  petition  were  not 
urged.  Considering  the  pleading  as  a  whole, 
however,  we  have  concluded  that  it  does  not 
allege  a  sale  of  the  stock  to  Mlndiew,  but 
rather  an  agreement  to  sell  six  months  from 
date^  It  Is  said  in  86  Oyc^  27: 
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lei.)  illNOHiSW  ■ 

«  contract  wherebr  the  Mller  agreeB  to  trtasfer 
<be  propir^  fii  goodtfHo  tbe  buyw  for  a  piiee 
which  the  buyer  pays  or  agreeg  to  pay.  A  con- 
tract to  self  fa  alao  termed  'an  executory  can- 
tract  of  aaltf  and  'an  agreement  to  aelL* " 

In  Simklns,  Contracts  and  Sales  @d  Kd.) 
p.  4S,  we  And  this  brngaage:. 

"An  ezecntory  contract  ia  OM  nnperformed 
by  both  parties  or  there  remains  aomething  to 
be  done  on  both  sides  as  a  promise  for  a  prom- 
ise, neither  party  having  performed  hia  parL 
*  *  *  Thofl,  any  agreement  to  sell  and  deliver 
persona]  property  In  tbe  future  at  a  stated  price 
fa  executory,  or  to  sell  s  tract  of  land  where 
tb«  deed  is  to  be  execdted  in  the  fntnre  and  the 
purchase  money  to  be  paid.  *  *  *  So,  if  Z 
agree  to  sell  yon  a  horse  at  a  certain  price  at 
a  future  day  the  contract  is  wholly  executory, 
bnt  when  I  deliver  the  horse,  tbe  subject-mat- 
ter ol  tbe  agreement,  the  contract  is  executed, 
though  the  money  is  not  paid." 

See,  also,  1  Uediem  on  Sales,  S  6. 

The  evidence  showing  the  terms  of  the  con- 
tract upon  wUdi  the  trial  court  buea  bis 
findings,  and  which  1b  atta<jked  by  the  fore- 
going asBignmenta  of  error,  la  In  substance  as 
ftdlowa:  Hie  witness  Bryan,  after  testifying 
that  the  original  contract  had  been  mislaid, 
and  could  not  be  found,  said: 

"Ulnchew  proposed  to  give  us  two  shares  of 
Kb  stock  for  one  of  ours,  figuring  them  on  tbe 
flOO  basis.  His  stock  was  flO  and  ours  was 
VSO  per  share,  and  he  waa  to  give  ns  |76>,000 
for  oar  one-foiArth  Interest,  figuring  it  on  90 
days,  and  I  told  liim  we  wanted  some  money  out 
of  ft,  and  he  said,  'If  you  wiU  give  me  90  days 
I  will  give  you  two  shares  of  mine  for  one  of 
yours,  and  if  you  will  give  me  90  days  X  will  give 
yon  $100  for  my  stock  back.'  He  was  to  give 
two  shares  for  our  one  at  $100  basis.  He  was 
to  give  us  $76,000  worth  of  his  stock,  ivhich' 
was  Jnat  double  our  capitalization,  which  was 
Just  $88,000.  I  and  my  officials  tnnsferred 
our  interest  in  that  well,  and  It  never  has  been 
returned.  We  were  to  furnish  him  a  list  of  our 
stockholders;  that  was  done.  These  stockhold- 
ers were  to  return  that  stock  to  him  within  15 
days  from  tbe  time  they  received  notice  of 
this  trade  and  he  waa  to  give  them  back— the 
final  contract  was  if  this  stock  was  returned  to 
1dm  within  15  days  fWim  the  time  of  this  no- 
tice be  was  to  pay  back  Uie  atoekholdera  $50 
pe^  iBhare,  which  was  equivalent  to  par  for  the 
original  Rainbow.  *  *  *  In  the  afternoon 
be  agreed  on  the  90  days,  and  when  we  came 
to  your  office  he  said  he  woidd  Uke  to  have  more 
time;  he  said  he  didn't  know  whether  he  could 
return  it  in  00  days  or  not,  and  we  few  agreed 
to  give  him  his  own  time~6  montbs;  our  final 
agreement  was  six  months.   *   •  • 

"Q.  Xou  allege  that  he  was  to  pay  you  for  this 
stock — that  you  sold  him  this  stock  in  the  Mid- 
Texas  Oil  Company,  didn't  you?  A.  We  sold 
bfm  our  interest  tn  the  Rainbow.  Oar  con- 
tract was  net  that  we  were  to  turn  him  over 
our  Mid-Texas  oil  stock  and  that  be  was  to  pay 
OS  Cor  that  in  six  months— he  was  to  pay  us 
when  we  tamed  it  over.  I  tUi^  all  that  stock 
was  retocned  him  after  it  waa  iasned;  I  think 
be  kept  it 
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On  the  fith  day  «f  Jnhe  he  wtote  'fin 
and  other  people  Intwested  In  that,  that  he 
eoodd  not  pay  for  that  stock  and  woidd  ham 
to  exercise  his  option  not  to  bay  it,  and  dU 
return  the  certificates,  and  you  and  Mr.  Coffee 
wrote  him  that  there  was  not  any  conditional 
contract— that  it  was  an  obligation?  A.  It  was 
not  a  conditional  contract;  he  didn't  have  Iny 
certiflcatea  of  the  atock.  *  *  *  S»  had  no 
optim  whatever.**  .  , 

Henry  Hanklns  testified  with  reference  to 
the  contract  as  follows: 

^eard  tte  eontraet  drawn  I  dont  know 
where  the  contract  Is  now.  EHx  meotba  waa 
the  time  in  which  Ur.  BDnchew  had  to  pay  for 
this  stock.  I  believe  he  said  he  could  possibly 
begin  psying  us  In  thir^  days;  that  he  had 
agents  out  over  the  country  in  different  statea 
He  said  those  agents  were  s^ing  stock. 
*  *  *  Onr  contract  with  Mr.  MfaMdiew  in 
December,  1910,  was  that  we  were  to  tnm 
him  over  oar  Itainbow  'stock  and  he  waa  to  ia- 
sue  ns  two  sharea  of  lOd-Texaa  fw  each  Rain- 
bow ahare,  and  waa  to  aeU  one  share  ot  the  IDd- 
Texas  atock  and  get  $60,  whldi  waa  par,  for 
the  Rainbow  stock;  that  waa  a  sale  if  I  know 
what  a  Rale  is. 

"Q.  Then  it  was  a  sale  if  yon  delivered 
him  your  stock  in  the  Mid-Texas?  A.  I  didn't  ■ 
have,  my  Mid-Texas  then;  I  never  did  have 
it  All  that  I  had  was  a  letter  of  acknowledg- 
ment, I  think  a  receipt  for  this  Rainbow  stock, 
showing  he  had  received  my  Rainbow  'stock, 
and  he  receipted  me  instead  of  sending  me  the 
stock  and  was  to  pay  me  for  that  in  alx  months 
from  that  time." 

A.  P.  Minchew  testified  that  he  was  to  pay 
for  the  Mid-Texas  stock  at  the  rate  of  50  per 
cent,  of  its  par  value,  to  be  paid  for  within 
six  months  from  the  date  of  the  otmtract 
made  with  tbe  trustees  of  the  Rainbow  Com- 
pany. He  stated  that  the  contract  was  an  nn- 
condltional  one.  The  documentary  evidence 
bearing  upon  that  Issue  is  shown  by  several 
letters  in  substance  as  follows: 

On  June  8, 1920,  Mtnchew  wrote  Bryan  and 
Coffee,  referring  to  tbe  bard  times,  by  reason 
of  which  he  had  not  been  able  to  sell  tbe 
Mid-Texas  stock,  and,  farther: 

"Dpmi  receipt  of  this  letter  I  am  going  to 
ask  diat  you  extend  my  option  for  an  additional 
six  months  on  this  atock  that  I  hold  of  yours; 
otherwise  at  your  request  I  will  turn  the  same 
and  at  some  future  date  if  the  latter  is  more 
acceptable  to  you.  I  shall  endeavor  to  banffie 
same  for  yon  and  perhaps  it  will  be  with  a 
great  profit  to  yoa.  Oondltions,  however,  Will 
hate  to  change  materially  before  this  can  be 
done.** 

In  reply  to  this  letter  Bryan,  Coffee,  Han- 
kina,  Scott,  and  Tnbb  wrote  Minchew  on  Jime 
14th.  la  part  as  foUoira: 

"Appreciating  your  position  in  the  matter, 
and  in  view  of  same,  we-  will  be  wilUng  to  ac- 
cept 50  per  cent  <rf  the  money  bow  due  on  the 
promotion  .stock  as  partial  payment  of  terms, 
as  per  original  contract,  with  the  understand- 
ing that  the  other  50  per  cent,  ia  to  be  paid 
within  00  days  from  the  daa  date  of  the  orig- 
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iMl  watTuA.  BtfcniQg  to  yoar  eentnet  jon 
will  note  that  tiherc  to  no  option  to  be  exerdsed 
H  jm  intfaniite  In  jom  eotrespondenee.  It  was 
m  ateai^t  lale  of  our  interest  to  jon." 

On  June  18th  Terr^  Joined  by  IS  of  the 
Bainbow  stockholders,  other  than  the  appel- 
lees, wrote  Miachew,  atatlng  that  they  had 
employed  a  lawyer,  and  said  in  part: 

•  *^e,  the  undersicned  stockholders  of  the 
Mid-Texas  Oil  Company,  wish  to  put  you  on 
notice  that  we  will  not  accept  the  returned 
Mid-Texas  Oil  Company's  stock,  but  that  we 
■demand  payment  for  same  as  per  your  apree- 
snent  to  porchaae  within  six  months  from  their 
MspeetiTe  dates.  Ton  bad  no  opti<m  to  pur- 
lAase,  bat  agreed  to  purdiase;  therefore  yon 
had  no  right  to  an  extension  and  we  do  not 
grant  yoo  the.  time  asked  for,  but  on  the  con- 
trary, wish  to  state  plainly  if  yon  have  not  paid 
us  according  to  your  agreement  suit  will  be 
brought  on  all  stock  held  by  us  and  others  on 
the  dates  that  your  obligations  become  due  and 
payaUe,  and  most  of  them  will  be  due  on  June 
26th.  1»20l  This  is  not  a  blufE." 

On  June  21.  1920,  filinchew  wrote  Bryan 
and  Coffee  In  part  as  follows: 

*T.  am  frank  to  state  to  you  now  that  if  yon 
don't  ear«  to  grant  me  an  additional  option  of 
six  months  on  that  stock  the  same  will  be  yonra 
and  I  am  returning  it  herewith  as  follows: 

*  •  *  I  received  a  letter  from  Childress  with 
quite  a  number  of  signatures  to  it,  threatening 
suit.  etc..  if  I  didn't  remit  to  them  by  the  2eth 
instant  I  Judge  these  parties  have  talked  with 
you  boys  and  have  been  advised  that  this  was 
the  thing  to  do.  I  am  today  returning  their 
stock  also.  If  there  is  to  be  a  salt  there  wHl 
joBt  have  to  be  one.  I  wfll  see  if  they  can 
force  me  to  do  it.  Postcript:  You  will  also 
find  Indosed  dividend  check  tliat  was  dne  on 
the  above  stock;  this  check  has  been  held  in 
abeyance  and  attached  to  the  stock." 

It  will  be  observed  that,  according  to  Min- 
chew's  letters  written  In  June,  he  insisted 
that  under  the  contract  with  appellees  he 
had  merely  an  option  to  purchase  the  stock. 
According  to  the  allegations,  in  his  second 
amended  answer,  upon  which  the  case  was 
tried,  the  contract  was  not  an  option  but  was 
an  executory  sale,  which  had  been  mutually 
rescinded  before  the  date  of  paj-mait  by  the 
acceptance,  on  the  part  of  appellees,  of  the 
stock  and  2  per  cent,  dividend  checks  which  i 
he  had  forwarded  to  the  respective  stockhold- 1 
ers.  It  is  probable  it  Is  this  inconsistent  at- ' 
titude  which  pr<mipted  the  trial  court  in  ut- ; 
terly  disregardtng-  his  testimony.  It  will  be 
observed  from  a  reading  of  the  foregoing  ex- 
cerpts from  the  statement  of  facts  that  the 
appellees  do  not  entirely  agree  upon  what 
constitutes  the  contract  as  originally  entered 
into.  Hanklns  says  that  was  a  sale  if  he 
knows  what  a  sale  Is.  The  letter  of  Bryan, 
Coffee,  and  others,  written  Ju/te  14th,  asserts 
that  it  was  a  straight  sale  of  their  Interest 
to  Mtndiew.  The  onl^  evidence  in  the  record 
whidi  sustains  the  court's  findli^  and  cod- 


closlon,  to  the  effect  that  the  Cfwtmct  was 
not  a  sale  of  the  stock  to  be  paid  for  In  six 
months,  and  was  not  an  option,  but  was  as 
encutory  contract  to  sdi~th«t  is  to  take 
and  pay  cash  for  the  sto<^  at  the  end  of  idx 
months— Is  the  statement  of  Bryan  that  the 
"ecotract  was  not  that  we  were  to  torn  Urn 
over  our  Mid-Texas  oil  atwA,  and  that  he 
was  to  pay  na  for  that  In  six  mmiOis:  he  was 
to  pay  OS  when  we  turned  it  over,"  and  the 
letter  written  by  Terrell  and  others  on  June 
18th,  which  seems  to  have  t>een  admitted 
without  objection. 

Since  the  court's  finding  is  In  accordance 
with  the  aUegatlfms  of  the  amended  petitim. 
and  this  testimony  tends  to  suKwrt  it,  the 
Judgment  wfll  be  afilmed. 


BERRY  V.  AMERICAN  RIO  GRANDE  LAND 
&  IRRIGATION  CO.    (Ne.  66S9.) 

(Court  of  Civil  Appeals  of  Texan.    San  An- 
tonio. Dec.  14,  1921.  Behearing  De- 
nied Jan.  11,  1922.)  . 

1.  Pleadlifi  «=»34(4)  —  CoastruMl  agalast 
I  pleader. 

The  language  of  a  pleading  will  be  constroed 
most  strongly  against  the  pleader. 

2.  Waters  and  water  oourses  ^254— Altefa- 
tioR  that  promise  to  oeas»  dlserimlaatlea  kjr 
Irrigation  oanpaay  was  oossidenitlon  of  oea- 
tract  for  sapply  to  plalatlf  heM  not  to  atats 
oaase  ef  aotloa  for  voaay  paM  for  water. 

In  an  action  against  an  irrigation  oompaay 
I  to  recover  money  paid,  and  to  cancel  •  eratraet 
;  that  had  been  fully  performed,  allegation  bi  the 
'  petition  that  plaintiff  was  indaced  to  fOTtrart 
by  defendant's  promise  to  cease  dlacrlminathig 
among  its  consumers,  and  that  the  conaidera- 
tion  'had  failed  becanse  defendant  for  ei^t 
years  had  discriminated,  bat  not  alleging  any 
discrimination  against  plaintiff,  does  not  state 
a  cause  of  action. 

'  3.  Contracts  ®=>94(S)— To  be  aetioaablo.  prea- 
ise  to  act  In  the  fature  nnst  be  made  witli 
present  frauilnlsnt  Intention  not  to  carry  it 
Ant 

In  order  to  constitute  a  cause  of  action  to 
rescind  a  contract  or  recover  damages,  a  prom- 
ise to  do  or  not  to  do  a  certain  thing  in  the 
futnre  must  be  falsdy  made  with  present  trand- 
ulent  intention  not  tp  carry-  out  the  prom&e. 

4.  Contraott  «s>M(5)— False  promise  nett 
mislead  complalnlnf  party  te  Ms  lajsry. 

A  false  promise,  or  even  a  misrepresenta- 
tion of  existing  facta,  cannot  serve -to  avoid  a 
contract  nnleas  the  promise  or  misrepresenta- 
tion is  shown  to  have  misled  compteining  party 

to  his  injnry. 

5.  Waters  aad  watar  oonrsa*  «sb294— Payaaat 
nnder  terms  of  eeatraet  tuU  walvar  of  sfe- 
Jeeliona  to  ooatraot. 

In  an  action  against  an  irrigation  eompsBr 
to  recover  money  paid  for  eight  years'  water 
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rental,  on  the  ground  that  the  company  dis- 
criminated in  Biipplyiiig  water,  when  demand 
WIS  made  for  the  vetrly  payments  ander  the 
contract,  plaintiff  was  bound  to  confirm  or  repa- 
diite,  and  her  election  to  pay  was  confirmation. 

«.  Watora  ttmi  watar  ooursat  «=»264— ThMgh 
ripaiiaa  owaar  was  antltlarf  to  watvr  from 
wMeh  Irrloatlaa  coMpaiy  draws  •apply,  oon- 
traet  to  pay  far  Mpply  wm  Mt  wtthMt  ooa- 
Bideratloi. 

Thoagh  ^aiutiff  a  riparian  owner  was 
entitled  to  the  free  use  of  the  water  from 
vU^  an  irrisation  company  drew  its  aopply, 
as  audi  owner  she  was  not  entitled  to  the  free 
nse  of  tiie  eomiwny's  facilities  for  distribnting 
it,  and  Uwrefore  a  sale  of  water  supplied  by 
the  company  to  plaintiff  was  not  witihout  con- 
sideratlMi. 

Appeal  from  District  Court,  Hidalgo 
CooBtar;  Hood  Booo^  Judgfc 

Action  by  Epele  Berry  against  the  Amer- 
ican RSoGrukdeLaad&Irrtgatloii  Company. 
Demurrer  to  petltltm  snstataied,  and  plaintiff 
appeals.  Afflnned. 

See.  also,  233  a  W.  781. 

Graham,  Jonee,  Williams  ft  BaiUKXne»  aC 
BrowDsvUle,  tor  aH>^Uant 
JtOm  P.  GauaCb  of  Mwcedes,  for  appellee. 

SMITH,  J.  In  1909  iQiipeUaiit,  as  the 
owner  of  certain  lands  embraced  within  ap- 
peUee's  Irrigation  system  in  Hidalgo  couu- 
U^,  entered  Into  a  contract  with  appellee 
wber^y  the  latter.  In  consideration  of  cer- 
ttin  fixed  diarges  to  be  paid  to  It  annually, 
agreed  to  mpgty  app^ant's  lands  wlQi  wa- 
ter for  Irrigation  purposes,  together  with 
the  necessary  fiidUUes  for  distributing  the 
water  over  the  lands.  Under  the  terms  of 
the  oonlnct  appellant  paid  these  cbai^ 
untn  Sn  1918,  when  lOu  sold  her  land.  In 
1920  die  sued  the  Irrigation  c<mipany,  seek- 
ing to  cancel  fbe  contract  and  recover  of  the 
rampany  all  the  mtm^s  she  had  paid  under 
the  oiHitract  A  graieral  demurrer  was  sus- 
tained to  plalntirs  petition,  the  plalntifT 
declined  to  amend,  tbe  suit  was  dismissed, 
and  this  signal  resulted.  The  only  question 
in  the  case,  thai,  is  wheth»  or  not  tbe  pe- 
tition stated  any  cause  of  action. 

We  are  of  the  opinion  fbat  the  general 
demurrer  was  properly  sustained.  The  al- 
legations throughout  the  petition  are  vague 
and  general,  so  much  so.  In  fact,  that  tbe 
meaning  of  many  of  them  is  left  to  conjec- 
ture, surmise,  and  inference.  This  Is  par- 
ticularly true  as  to  the  conditions  and  stip- 
ulations In  tbe  contract,  and  the  purposes 
and  effect  thereof,  which  are  embraced  In 
the  most  general  conclusions  of  the  pleader, 
rather  than  in  specific  facts.  Nearly  every 
allegation  of  mat^ial  fact  In  the  petition 
was  subject  to  special  exception  because  of 
these  objections,  and  we  are  not  at  all  dear 


that  these  objections  alone  do  not  render 
the  petition  bad  as  against  a  general  de- 
murrer. 

[1,2]  With  the  aid  of  the  rule,  applica- 
ble here,  that  the  language  of  a  pleading 
will  be  construed  most  strongly  against  the 
pleader.  It  Is  made  apparrat  from  the  peti- 
tion that  appellee  was  an  Irrigation  com- 
pany operating  an  irrtgatI<Hi  system  in  the 
vicinity  of  appellant's  land,  and  that  the 
parties  entered  into  a  contract  by  the  tennn 
of  whld)  tbe  company  agreed  to  furnish 
water  for  ttie  frri^tion  of  the  owner's  land, 
and  sui^ly  the  facilities  the  distribution 
of  the  water  thereon,  and  that  tot  this  serv- 
ice tbe  owner  agreed  to  pay  the  company  a 
stipulated  amount  per  acre  each  year.  Tbe 
parties  apparently  altered  into  the  contract 
volnntartly  and  In  good  fklth  fW  the  pur- 
poses for  wfaldi  It  was  made.  Ihere  Is  no 
contention  that  the  contract  Ad  not  ezj^rese 
the  real  agreoneut,  or  that  It  was  iirociired 
by  band  of  any  character,  or  that  It  was 
executed  In  Ite  eB^ressed  form  as  a  rasnlt  of 
any  aoddent,  terad,  or  mistake  There  te 
no  contention  tiiat  tbe  hrlgatlon  company 
has  foiled  or  refused  to  exactly  and  fully 
perform  a  single  obligation  or  service  im- 
posed upon  it  in  the  contract,  and,  so  far  as 
the  petition  show^,  the  company  has  cnn- 
plied  with  each  and  eveiy  such  obllgatlcm, 
and  performed  each  and  evory  such  service. 
This  being  true^  it  was  entitled'  to  the 
charges  expressly  stipulated  in  the  coo  tract, 
as  a  matter  ot  course. 

But  appeUant,  after  ttius  setting  up  the 
voluntary  ececutlon  ot  the  contract  as  wrlt^ 
ten,  based  upon  agreed  and  obviously  valu- 
able ctmslderatlooa,  and  complete  perfmn- 
ance  thereof  by  both  partiee  for  a  po^od  of 
eight  years,  undertakes  to  cancel  the  ctti- 
tract  and  recover  the  owsMeratlon  she  had 
paid  for  Qie  undisputed  pwformance  by  ap- 
pellee of  tbe  conditions  Imposed  upon  It  in 
the  craitract,  by  asserting  that  the  sola  con- 
sideration inducing  her  to  execute  the  in- 
strument was  a  promise  m  guaranty  by  ap- 
pellee that  it  would  erase  to  discriminate 
ammg  its  water  constun^s,  and  that  this 
consideration  had  foiled  because  app^Iee 
had  continued  through  all  that  period  to 
discriminate  among  Its  patrons.  There  is  no, 
contention  that  appellee  had  promised  not 
to  discriminate  against  aK>elUuit,  or  that  it 
bad  In  fact  done  so  at  any  time  since  the 
contract  was  executed,  but  the  sole  c«n- 
plalnt  seems  to  be  that  appellee  bad  agreed 
to  discontinue  discrimination  against  its 
patrons  generally,  but  had  foiled  to  do  so. 
These  allegations  show  no  cause  of  action 
accruing  to  appellant.  We  take  it  that  an 
irrigation  company  supplying  water  to  the 
public  Is  prohibited  by  law  from  dlscrimi' 
nating  against  Individual  users  of  its  water. 
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and  it  must  be  presumed  that  such  company 
will  comply  with  that  law.  A  mere  prom- 
ise to  do  a  thing  required  by  law  could  not, 
In  our  opinion,  form  a  valuable  considera- 
tion for  a  contract  of  this  character,  and  if, 
as  appellant  now  contends,  this  was  the  sole 
consideration  for  the  execution  of  the  con- 
tract in  Question,  appellee  Itself  could  have 
avoided  it  by  showing  there  was  no  consid- 
eration for  its  execution.  Nor  could  appel- 
lant use  the  allied  promise,  and  the  sub- 
sequent disri^rd  thereof  by  appellee  as  a 
means  of  defeating  the  contract  or  of  re- 
covering damages. 

[S]  In  the  first  place,  it  is  not  contended 
that  the  promise  was  fraudulently  made  for 
the  purpose  of  inducing  appellant  to  enter 
into  the  oxitract,  whereas,  In  order  to  con- 
stitute a  cause  of  acticm  to  rescind  a  con- 
tract, or  recover  damages,  a  promise  to  do 
or  not  to  do  a  certain  thing  In;  the  future 
must  be  falsely  made  with  a  present  fraud- 
ul«it  intention  not  to  carry  out  the  prom- 
ise. None  of  these  elements  are  alleged  to 
have  existed  In  this  case.  Again,  the  prom- 
.  ise  must  be  of  such  nature  as  la  reasonably 
calculated  to  induce,  and  must  in  fact  in- 
duce, the  complalulne  party  to  execute  the 
contract  Here  the  proijtilse,  when  analyz- 
ed, was  simply  an  oral  agreement  by  app^- 
lee  to  comply  with  the  law  and  refrain  from 
discrlmlnatliv  against  its  patrons.  The  law 
writes  that  agreement  into  every  suA  con- 
tract, and  puts  that  obligation  upon  every 
party  hereto,  and  the  agreement  added 
notfalnff  to  appellees  duty  and  obligation, 
either  to  the  public  or  to  appellant  Oer- 
talttly,  then,  the  cu-al  promise  of  appellee  to 
do  what  was  required  of  it  by  law  could  not 
have  Influenced  api)ellant  to  make  this  con- 
tract, and  could  form  no  part  of  the  consid- 
eration therefor. 

[4]  Again,  the  false  promise,  or  even  a 
misrepresentation  of  existing  facte,  cannot 
serve  to  avoid  a  contract  unless  the  promise 
or  misrepresentation  Is  shown  to  have  mis- 
led the  complaining  party  to  his  Injury. 
Here,  even  If  all  the  other  essential  ele- 
mrats  of  fraudulent  promise  had  been 
shown,  no  injury  has  bc»en  alleged  to  have 
occurred  to  appellaut  by  the  failure  of  the 
promise.  So  far  as  the  petitltm  shows  to 
the  contrary,  appellee  has  all  the  time  been 
ready,  able,  and  willing  to  furnish  all  the 
facilities  and  supply  all  the  water  ai^IIant 
has  needed,  and  that  was  all  the  contract 
required  of  it  In  order  to  earn  the  charges 
appellant  agreed  to  and  did  pay  it ;  nor  has 
appdlee,  so  tar  as  the  petition  shows,  dis- 
criminated against  appellant  any  way^ 
thereby  complying  with  the  provision  inter- 
polated by  Iflw  into'  the  contract.  So  no  in- 
Jury  has  been  done  appellant  by  reason  of 
the  alleged  brotcra  promise,  and  She  cannot 
complain.   Bremond  r.  UcLenn,  45  Ter.  10; 


Kfoore  V.  Cross,  87  Tex.  601,  29  &  W.  UKELi 
Blythe  V.  Speake,  23  Tex.  436. 

[$]  There  is  another  reason  why  appellant 
is  precluded  by  her  own  allegattons,  and 
that  is  that  she  has  aflSrmed  the  contract  by 
making  all  the  paymento  required  of  her 
thereunder  for  a  period  of  eight  yeara,  and 
up  to  the  time  She  eotd  the  land  invirtved 
therein.  It  is  true  she  endeavors  to  escape 
the  effect  of  these  acts  of  affirmance  by  al- 
leging that  the  payment  In  each  of  the  first 
four  years  was  made  to  avoid  suit  for  the 
charges  thus  accruing  and  a  foreclosure  of 
tlie  lien  reserved  agahist  the  land  to  secure 
the  paym^ts,  and  that  the  payment  cover- 
ing the  last  five  years  was  made  In  order  to 
clear  the  land  of  this  lien,  and  thus  enable 
her  to  give  good  title  to  the  purdiaser  of 
lier  land  in  accordance  with  hJ&r  contract 
with  the  pnrdiaaer.  We  tliink  these  alle- 
gations rather  emphasize,  than  weaken,  the 
effect  of  her  course  as  a  waiver.  When  de- 
mand was  made  upon  her  for  the  first  pay- 
ment under  the  t^ma  of  the  .contract,  she 
was  ccmfronted  with  the  necessity  of  con- 
firming the  contract  by  making  the  payment 
or  r^tudlating  the  contract  by  refusing  pay- 
ment She  tieeted  to  confirm  when  she  made 
the  paymeit,  and  thereby  waived  her  objec- 
tions to  the  contract  Each  subsequent  pay- 
ment served  to  emphasize  that  conflrmatloa 
and  waiver. 

But  appellant  alleges  that  she  did  not 
know  of  the  "truth  or  falsity"  ot  the  prom- 
ise of  appellee  not  to  discriminate,  and  could 
not  have  discovered  the  same  by  the  use  of 
diligence  "until  subsequent  to  two  years 
prior  to  the  filing  of  this  suit" ;  the  obvious 
purpose  of  the  allegation  being  to  avoid  the 
limitation  applicable  to  actions  based  on 
fraudulent  representations.  Aside  from  the 
fact  that  appellant  did  not  allege  such  rep- 
resentations to  be  fraudulent  and  that  such 
a  g^eral  allegation  as  to  diligence  in  dis- 
covering the  fraud  Is  Insufilcirat  ^remond 
V.  McLean,  4G  Tex.  10),  these  oll^tlons  are 
so  inconslst^t  with  other  and  more  explicit 
allegations  In  the  petition  that  they  must  be 
disregarded  here.  For,  while  appellant  sets 
up  only  one  objection  to  the  validity  of  the 
contract  thereby  affirming  its  validity  In  all 
other  respects,  edie  alleges  that  she  made 
eadi  and  every  payment  undw  {potest  at 
the  time  denying  any  liability  undw  the 
contract  and  it  must  be  assumed  that  the 
protest  and  dmlal  of  liability  wu^  based  up- 
on her  present  contention  of  the  vice  in  the 
ctmtract  Tills  protest  and  d^dal  o£  liabil- 
ity were  Just  as  available  then  as  th^ 
could  be  now.  If  she  was  not  liable,  efhe 
had  an  immediate  ranedy  through  the 
courts,  and  could  fbea  have  acoompUshed 
what  she  now  seeks  to  accomplish. 

[I]  ThB  contention  ot  appellant  that  be- 
cause, aa  a  riparian  ownw,  appellee  waa 
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cntltied  to  tba  ftea  nn  <rf  th*  wKtm  of  tbe 
Boorce  from  wlddi  It  drsw  Its  mspfif*  the 
latter  ooald  not  lawfoUr  durge  Iier  tor 
water  so  obtained,  and  that  tbe  obligation 
Imposed  upon  her  In  tlie  contract  to  pay  tm 
tudi  water  was  therefore  wittumt  consld- 
eratim,  is  i]ntaiabl&  WbUe  It  may  lie  true 
that  iqipellee  was  entitled  to  tbe  free  me  tit 
flie  water,  anieUant  was  not  entitled  to  ttie 
free  use  of  appellee'r-  fiidMtles  for  dfstrlb- 
ntlnff  file  water  rspaa  tuir  land,  and  we  are 
led  to  understand  from  the  petition  that  ft 
was  the  ose  of  these  faculties  that  appellant 
agreed  to  pay  for. 

All  assignments  are  omntled,  and  the 
judgment  is  affirmed. 


QUTHRIE  MILL  &  ELEVATOR  CO.  V. 
UNION  MACARONI  CO. 
(Ne.  7540 

(Court  of  C^Til  Appeals  of  Ttxas.  Beanmont. 
Jan.  6, 1022.) 

&Jas  «s»2a(4)-«UBder  ftata,  ma  mtHHm  of 
■hits  Mssesafy  for  eeatraaC. 

Tbsn  was  no  meeting  ol  tkt  ntaids  of  par* 
ties,  uecessary  for  a  binding  contESCt,  where 
borer  gave  seller's  agent  an  order  for  flour  on 
a  printed  form,  and  at  the  aame  time  the  agent 
gave  buyer  a  written  memorandum  which  he 
promised  to  aend  to  seller  with  the  printed  or- 
der, whereby  the  agent  promised  to  write  seller 
that -buyer  was  then  bearfly  stocked,  bnt  if 
conditions  returned  to  normal  before  shipment 
of  tiie  floor,  bnTOT  conld  use  tt,  •thorwlse  would 
net  be  able  to  do  so,  and  the  agent  lent  a  dif- 
ferent memorandom,  on  the  basis  of  which  sell- 
er confirmed  the  order,  and  afterwards,  on  no- 
tification of  the  conditions  of  the  memorandum, 
refused  to  confirm. 

Appeal  fiwn  Jtferson  Oonnty  Omrt;  D. 
P.  Wheat,  Judge. 

Action  by  the  Guthrie  Mill  &  Elevator  Com- 
pany against  tbe  Union  Macaroni  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Aifirmed. 

W.  M.  Crook,  of  Beanmont,  for  s^wellant. 
Bowers  ft  McCaU  and  F.  Mari<»  Bheflkild. 
all  of  Beaumont,  for  ai^>eUee. 

CQUINN,  J.  In  this  opinion,  we  ^hall  re- 
ftt  to  appellant  as  plalntiCC  and  appellee  as 
defendant,  this  being  their  attitude  In  the 
trial  court  Plaintiff  sued  defendant  In  the 
county  coort  at  law  of  Jefferson  county  Tex., 
to  reoorer  damages  of  defendant,  alleged  to 
have  been  sustained  by  plalutlCf  bf  reason  of 
the  failure  of  defendant  to  accept  and  pay 
for  a  car  of  floor  alleged  to  have  been  sold 
by  plalntUf  to  def^dant  A  trial  before  the 
court  witboot  a  Jury  resulted  In  Judgment 
for  defendant,  from  which  plaintiff  hai  ap- 
pealed. 


No  qnesthm  Is  niaed  aa  to  flm  tfiwahw 
and  the  facts  are  agreed.  Thay  ibow  tbat  w 
Decembw  12, 1919(  dclEendtnt  gave  to  W. 
'I'homaa,  tnveUng  saleaman  for  plaintitr,  an 
order  for  a  car  of  flour,  same  to  be  shlnwd 
within  00  days  from  date  of  order;  that 
said  order  was  on  tbe  "Millers'  National 
Federation  Unlyersal  Sales"  contract  form; 
that  said  contract  on  Its^aoe  contained, 
among  other  things,  the  following: 

"Tbia  contract  Is  made  subject  to  tiie  terms 
and  ctmditiona  printed  on  the  back  hereof, 
which  terms  and  conditions  are  binding  on  both 
parties  to  the  contract." 

That  among  said  ,  terms  and  conditions  on 
the  back  thereof  was: 

"f»)  Oonir&ci  Wit  S«bi«oi  to  OAmiflf.— nt«k 
there  are  no  conditiooa,  represeotations,  or 
warranties,  oral  or  otherwise,  and  that  there 
shall  be  no  assigameiit  or  cancellation  of  this 
contract  except  as  herein  stated,  and  that  no 
agent  or  repreaentative  has  aathority  to  modi- 
fy the  printed  terms  of  this  contract** 

"(4)  Shipment  fUtM»  Stmtf  Ztays^-nat  tbe 
eommoAties  specified  in  this  contract  shdl  be 
shipped  within  sixty  days  from  the  date  of  eon- 
flnaation  fay  the  sdler  onless  a  shorter  time  is 
herein  expressly  provided,  and  that  delivery  1^ 
seller  to  carrier  at  Initial  point  Is  8liU>ment.** 

That  at  the  time  the  Instrument  was  rigned 
by  defendant  Q.  W.  Thomas,  agent  of  plain- 
tiff, who  solicited  the  order,  in  accordance 
with  an  agreement  of  defendant  and  himself, 
as  agent  of  plaintiff,  gave  to  defendant  the 
following  memorandum  In  writing,  which  de- 
fendant understood  was  to  be  sent  to  plain- 
tiff with  said  printed  order,  to  wit: 

"Beaumont,  Texas,  Dec.  12,  1919. 
"I  agree  to  write  Outhrie  Mill  &  Blevator 
Co.  that  Union  Macaroni  Co.  is  heavily  stocked 
to-day  on  a  basis  of  present  business  condi- 
tions in  Beaumont,  but  if  conditions  come  back 
to  normal'  before  shipment  of  this  ear  of  floor, 
they  can  use  the  car,  otherwise  they  will  not  be 
able  to  use  sane^ 

"[ffigned]  W.  a.  Thomas." 

That  said  agent,  Thomas,  did  not  attach 
to  or  send  with  the  said  order  tbe  aforesaid 
agreement,  but  did  send  the  following: 

'■Beanmont,  Texas.  Dee.  JSt, 
"Promised  to  mentSen  to  yoo  that  Union 
Macaroni  S^etory  state  if  the  strike  conditions 
in  Beaumont  do  not  improve  they  will  not  be 
able  to  use  the  flour  within  sixty  days  and  if 
strike  is  not  settled  at  all  so  that  usual  business 
will  return,  they  will  not  be  able  to  use  the 
flour  in  their  factory,  but  will  place  it  else- 
where. [Signed]  W.  O.  Thomas." 

That  defendant  relied  upon  the  represaita- 
tions  and  agreement  of  ptalntUTs  said  agent 
tbat  he  would  attach  to  and  send  with  the 
order  tiie  memorandinn  given  to  defendant  to 
piaiutlff  for  confirmation,  and  that  when  de- 
fendant received  plalntUTs  letter  conflrmlng 
same,  it  thought  that  it  referred  to  tbe  true 
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nmiMmuidiUD  given  by  aM  agent  to  dtfoid- 
■Bt;  tbat  said  order  was  not  binding  on 
either  party  until  amflrmed  by  the  seller, 
^alntUT;  that  plaintiff,  oa  December  17. 
1919,  confirmed  said  order  with  memorandum 
attached  sent  It  by  Its  agent,  but  that  when 
It  waa  advised  Iqr  d^endant  that  aald  mem- 
orandum aent  In  by  said  agent  with  Uie  ordtt 
waa  not  the  real  agreement  made  by  Its 
agoit  with  defendant,  tben  plaintiff  refused 
to  confirm  said  order  as  modlfled  by  tiie 
written  mmunrandum  of  agreoneut  given  to 
defmdant  by  Ita  agent,  agreed  to  and  signed 
by  aald  agent;  that  defendant,  after  plaln- 
tUt  refuaed  to  accept  or  confirm  said  order, 
as  modified  by  the  wrlttn  memorandum  of 
agreement  signed  by  Its  agmt  and  given  to 
defendant,  before  the  time  for  shipment  noti- 
fied plaintiff  to  canoA  said  order.  Plaintiff 
has  brou^t  ttila  snlt  to  enforce  aald  printed 
contract,  without  the  condltkms  shown  by  the 
written  memorandum  of  agreement  signed 
and  g^ven  to  defendant  by  Its  saU  agent  at 
the  time  said  order  waa  takw. 

Plalntlfl  contenda:  (1)  Tbmt  the  prorisUm 
In  ttM  i^tod  contract  that  no  agent  or  rep- 
resentative of  pl«»«t*ff  had  authority  to  mod- 
ify the  t«ms  ot  the  printed  contract  was 
notice  to  defendant  that  the  agrat  waa  ac^ 
Ing  In  exoesB  of  his  authority  when  be  agreed 
to  the  terms  and  oondltltms  contained  in  the 
memorandum  given  by  him  to  d^endant, 
abA  wbldi  was  to  be  attadied  to  the  order 
And  submitted  to  plalntlfl  for  confirmation; 
(3)  that,  - a  contract  being  entered  Into  by 
ttu  agent  with  peraons  having  knowledge  of 
the  acojf^  ot  such  agent's  authority,  such 
cimtract  la  binding  upon  the  parties  to  the 
extent  of  the  agent's  authority,  and  no  tat- 
thtt ;  (3)  that  persons  dealing  with  an  agent 
having  knowledge,  or  who  are  charged  with 
icnowledge,  that  the  agoit  la  abusing  bis 
auttwrlty  are  chargeaUe  with  notice  of  fraud 
on  ttie  principal,  and  tiiey*  and  not  the  prlnr 
dpal,  ahould  suffer  the  toss  reaulUiv;  (4) 
tliat  the  cmtents  of  the  monorandum  left 
by  the  ag»it  with  the  defoidant  was  not 
known  to  plaintiff,  the  said  agent  having 
sent  to  said  plalntlfl  with  tlie  order  an  en- 
tirely dih.erent  memorandum,  and  that  idaUi- 
dff.  In  attempting  to  confirm  said  order,  did 
not  confirm  said  mconorandum  glvn  delttd- 
ant,  by  reason  of  all  wlildi  the  court  erred  In 
not  roidering  Judgment  tor  plalntlfl. 

Defmdant  says  that  the  court  did  not  err 
because:  (1)  There  never  was  ai^  contract 
binding  on  the  parties,  for  in  that  dtfendant 
reUed  upon  and  was  Induced  by  the  repre- 
sentations and  agreement  of  plaintUTs  said 
agent  to  give  him  the  order  tor  the  fionr 
based  upon  the  terms  and  cimdItionB  ez- 
preesed  in  the  memorandum,  and  that  as 
the  agent  did  not  send  to  plaintiff  the  real 
Kgreemmt  and  all  ot  the  ureement  of  the 
parties  fbr  confirmation,  but  instead  sent  an- 
other and  different  one,  to  wbltib  defendant 
had  never  assented,  therefore  the  minds  of 


the  parties  had  never  met,  and  there  waa 
no  contract;  (2)  tbat  the  repreeentatkMia  of 
plaintUTa  said  agent  in  procuring  from  de- 
fendant said  order  by  agreeing  to  and  do* 
llverlng  to  defendant  the  memorandum  In 
writing  contalnii^c  die  terms  and  conditions 
upon  which  the  parties  bad  agreed,  and  then 
not  attadili^  same  to  the  printed  order  and 
aendlng  it  to  plalntlfl  f<w  Its  confirmation, 
but  instead  attaching  anotba  and  entirely 
different  memorandum  containing  different 
conditions  and  torms,  to  whicb  defendant  did 
not  agre^  was  a  fraud  upon  defendant,  and 
rendered  It  not  liable. 

As  we  view  the  reoord.  tkae  is  but  one 
Question  to  be  determined,  vis.:  Waa  there 
anysContractT  One  of  the  essential  riamento 
ot  a  contract  is  the  mutual  asamt  of  the 
partleB.  Time  can  be  no  contract  unleas  the 
imrtlea  aasttit  to  the  same  thing  in  Om  same 
sense,  and  tbe  assent  must  oomprdiend  the 
whole  prqpoaition.  If  thme  is  any  miamidtt- 
Btonding  aa  to  any  of  the  Jnaterlal  porttons  of 
it  there  will  be  no  contract.  Summers  v. 
Mills^  21  Tex.  7&  in  the  Instant  case  tbe 
agent  offered  to  sell  and  the  defendant  agreed 
to  boy  on  the  cnmHtlmw  eipreesed  in  the 
written  memorandnm  agreed  to  and  signed 
by  the  agent,  which  he  pmBlaed  to  send  to 
plalntlfl  with  tbe  printed  tfrder.  Ttke  con- 
tract, in  any  evoit,  had  to  be  confirmed 
plaintiff,  and  under  the  law.  When  confirmed, 
it  must  be  confirmed  aa  a  whole.  The  agent, 
without  tbe  knowledge  or  consent  of  defend- 
ant, sent  with  the  printed  tffder  to  plalntlfl 
a  different  memorandum,  omitting  ttitlrely 
the  terms  and  oonditiona  agreed  open  with 
defendant,  expressed  in  the  memorandnm 
signed  by  said  agent  and  left  witii  defendant, 
and  plalntltt  att«npted  to  omfirm  the  order 
as  sent  In  by  its  agent,  but  wben  Informed 
by  defendant  of  the  true  condltlcms  of  the 
agreonent  made  by  Ite  aald  agent  wUli  de- 
fendant, plaintiff  then  refused  to  ctmflrm 
same,  and  insists  on  tbe.  sale  as  per  the 
terms  of  the  ^nted  contract,  minus  the 
agreement  In  writing  glvra  by  the  agent  to 
the  defmdant.  This  was  a  rejection  ot  de- 
foidanf  s  offer  to  buy,  and  plalntUTs  Inaist- 
«ice  upon  the  terms  of  -the  printed  contract 
ia  an  attonirt  to  subsUtuto  a  dUCooit  agree- 
meat.  Under  ttie  facta  the  minds  at  the 
parties  never  met,  and  hence  no  Uabilll^  on 
the  part  of  defentoit  la  sbown.  Gaines  ft 
Bdmiston  v.  Ferry  Bros.  &  Bice,  lOfi  a  W. 
.766;  Wbltaker  v.  Zelhme,  01  S.  W.  480: 
Summers  v.  Uim,  21  Tex.  78;  Connell  v. 
Nickey,  t»7  8.  W.  320:  Case  Threshing  Ma- 
chine Co.  v.  TjOfAnidge  ft  Damy,  196  S.  W. 
268;  Four  States  Grocer  Co.  v.  Wlcfcead<m, 
217  8.  W.  1104. 

Furthermore,  the  printed  Instnunent,  wlUi- 
out  the  monorandum  agreed  to  and  tfeied 
by  tbe  agent  of  plaintiff,  -oanuot  evldmoe  the 
wh(de  agreement  made  by  the  parties,  nor 
can  it  constitute  liability.  It  tafcaa  the  print- 
ed ln0tn;im»t  and  Hie  memorandum  signed 
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b7  the  ac€Bt  to  exprese  the  whole  aKreement 
between  the  parties.  Bank  t.  MeAnulty,  81 
8.  W.  1096.  The  InstnimeDt  wu  not  de> 
Ilrered  to  the  agent  as  a  present  contract, 
nor  was  it  intended  as  sucb  when  deliTered 
to  said  agent,  nnless  conflrmed  by  Oie  s^er,- 
plaintiff,  indndlng  Ihe  condltlonK  and  stlptf- 
latiffiifl  contained  in  the  written  moiioran- 
dnm  signed  bj  the  agent  la  other  words, 
the  instrument,  ezc^t  In  the  erent  set  forth 
in  the  written  memorandam,  was  not  to  be- 
come a  contract  The  proof  riiows  that  satne 
was  not  conflnned,  and  also  that  defendant 
canceled  or  wltlidrew  his  offer  to  boy,  wUdi 
It  had  the  rl^t  to  do  at  any  time  before  ae> 
ceptance  by  the  plaintiff,  ne  order  was  a 
conditional  one.  and  eonld  not  become  a  bind- 
ing contract  until  confirmed  by  plalntUT,  and 
not  then  nntH  the  coming  Into  existmce  of 
the  conditions  named  In  the  written  memor- 
andnm.  which,  upon  confirmation,  would  be- 
come a  material  part  of  the  contract  Bnrke 
T.  Dnianey,  1S3  U.  S.  228,  14  Sap.  Ct.  81«. 
38  L.  Ed.  688;  Ware  t.  Allen,  128  U.  8.  691; 
»  Sup.  Gt  174.  S3  L.  Bd.  668;-  Barnes  t. 
Barly-Foster  Co..  228  8.  W.  249;  Beynolds  t. 
BoblnsoQ,  110  N.  T.  6B4. 18  N.  R  127;  Oalnes 
&  Admlston  v.  Fmry  Bros.  A  Rice.  102  S.  W. 
766;  Whltaker  t.  Zeihmev  61  S.  W.  489; 
Import  Co.  V.  Dnncan,  182  8.  W.  888;  Gup- 
snm  Co.  T.  Kiields,  106  8.  W.  724. 
Hie  ^oper  judgment  was  rendeiMI,  and 
Is  aSnned. 


AMERICAN  RY.  EXPRESS  CO.  v.  VOEL- 
KEL.    (No.  8606.)* 

<Co«rt  of  GlTi]  Appeals  of  Texas.  Dallas. 
Dec.  10.  1021.   Rehearing  Danlod 

J8D.  14, 1922.)  .  . 

1.  Saiss  «s»202(6)  —  DsHvsry  ef  property  ts 
earrisr  for  C.  O.  D.  tklpsMat  vesta  title  ■■ 
h^rsr. 

On  delivery  of  property  by  the  seller  to 
an  express  eompiny  for  C.  O.  D.  shipment  con* 
signed  to  the  buyer  who  had  contracted  to  jmr- 
chase,  title  passes  to  the  buyer. 

2.  Sales  •=»3I8  •-  Acqniesoenee  by  shipper  la 
Mivery  of  C.  O.  D.  slilpmeHt  without  pur- 
siest electloa  to  treat  ss  eoRsennated  sale. 

Where  delivery  of  property  was  made  to 
an  express  crompany  (or  O.  O.  D.  shiinnent  to 
the  buyer,  but  deHvered  without  demand  of  G. 
O.  D.  payment,  knowledge,  by  the  shipper,  <^ 
dsHrerr  and  faOnre  to  reodnd  or  take  steps  to 
recever  the  property,  was  aeqoieaoeneo  in  de- 
llTory  end  election  to  treat  as  a  consummated 
sale  posnng  title,  and  there  remained  with  the 
shipper  only  the  right  to  sue  for  the  purchase 
price. 

S.  AssllRHsnIs  *»04  —  Asslgsmeat  ef  daim 
afslaat  pnrohaser  of  goods  shipped  C.  0.  D. 
oeaveysd  osly  shipper's  remedies. 

Where  property  was  delivered  for  C.  O.  D. 
shipment,  bot  delivered  without  demand  for  C. 


O.  D.  payment  end  receipted  for  by  an  agent 
of  the  perebaser,  and  the  evidence  showed  that 
the  shipper  did  not  make  any  daim  against  the 
agent  for  the  property  or  its  Tslae,  assignment 
of  the  shipper's  daim  to  the  express  company 
passed  only  the  right  to  sue  the  purchaser  for 
the  contract  price,  or  the  agent,  on  the  theory 
that  he  was  an  unAsdoaed  princ^al. 

4.  Appeal  asd  error  «=3)P3I<3)— Cvideaoe  and 
ftatfsis  prssaMsd  la  sapport  of  isrigment 
where  aose  Hlbd. 

In  view  of  Vemoa'a  Saylea'  Ana.  .Civ.  St 
1014,  arts.  1989,  1000^  1891,  in  the  ahsenee  ef 
findings  of  fact  and  condosions  of  taw,  it  must' 
be  presumed  that  the  court  determined  the  is- 
Baes.  ttom  ei^dence  saffldent  to  sni^rt  the 
judgment  rendered. 

Jkvifeal  from  IHstrict  Court.  OolUn  Gonuty : 
V.  B.  WiloDX,  Jodciu 

Action  by  the  Ameriean  BftDwajr  Aqwess 
Company  against  L.  O.  Vodkd..  Judgment 
for  defmfant,  and  iflalntlir  appeals.  Af- 
firmed. 

Baker,  Botts,  Parker  A  Garwood,  of 
Honatcm,  and  Head,  Dlllard.  Smith,  Maxey  & 
Head,  and  J.  F.  Holt  all  of  Sherman,  tor 
appeUant 

H.  U  DftTla,  of  McKlnney,  fPr  app«Ilee. 

VACOHAN.    J.   Appellant    (i^alntlfl  in 
trial  conrt)  filed  Its  suit  on  Angnst  19, 1920, 
in  which  it  pleaded  that  defendant,  appellee 
herein,  purchased  through  Tbomas  Gavin  on 
August  26, 1019,  fn»n  the  Continental  Supply 
Company,  certain  machinery,  consisting  of 
one  Lucy  Special  flat  top  rotary,  with  fix- 
tures f.  o.  b.  Houston,  Tex.,  for  sum  of  $1,- 
080,  which  was  its  value  at  f.  o.  b.  Honston, 
Tex.,  for  ^Ipment  to  Burfcbomett,  Tex.,  and 
said  supply  company  delivered  all  of  saM 
machinery  to  defendant  and  that  defendant 
duly  accepted  same,  and  passed  to  pay  for 
same,  or  any  part  thereof,  to  plalntifra  dam- 
age In  sum  of  fl,060.   Ttut  said  machinery 
was  shipped  G.  O.  D.  $1,080,  but  throng'' 
some  error  of  some  employee  of  plaintiff  wf 
mnchinery  was  delivered  to  defendant  ^ 
out  the  collection  of  said  sum,  and  r 
8ald  Gavin  or  defendant  have  paid  sr 
and  by  reason  of  said  nnauthorlaef* 
the  plaintiff  had  to  pay  to  said  r 
pany  the  purchase  price  91,060. 
took  an  assignment  from  saK 
pany  of  all  causes  of  action 
ant  or  any  other  person,  or 

It  was  further  alleged 
making  said  purdiase  nr 
Gavin,  or  that  Gavin  ' 
defendant  and  Gav* 
acting  together,  anf 
machinery  by  exr 
to  the  receipt  t^ 
of  Gavin,  and  ' 
and  benefit 

A]n>ellee  ' 
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ttuit  he  hiUI  bought  nld  Bac^tianr  from 
Hdd-  mpply  cnnpany,'  bat  alleged  he  imr- 
chased  same  from  numus  GaTtn,  who  wae 
acting  for  the  Katy  OU  Oompanr.  and  that 
he  thereafter  paid  the  Kitj  OH  Gompany, 
for  same,  and  he  did  not  know  that  Oavln 
or  the  Eat7  OU  Ccnnpanr  had  not  paid  or 
made  satisfactory  arrangement  lor  the  pay- 
ment of  same,  lliat  flie  property  wbb  ex- 
pressed to  'tevtn,  and  defendant  at  the  re* 
qveat  of  Gavin  receipted  for  same  and  took 
possesslmi  of  same  vllhoat  any  knowledge 
that  the  property  was  dipped  0.  O.  D. 

At  the  trial  before  the  court,  without  In- 
terventlou  of  a  ^vxj,  erldence  was  adduced 
tending  to  prove  the  ft^oidng  facts: '  In 
7une^  1919,  Thcmias  Gavin  contracted  to 
buy  flram  the  aunrty  oompany  one  complete 
drilling  outfit  to  be  d^lvered  by  August  IS. 
1918,  upon  terms  of  one-third  cash,  balance 
on  time  .to.be  eivjideneed  by  notes.  Gavin 
furnished  the.  supply  oompany  with  lists  cov- 
ering size,  weight,  and  amount  of  machine 
he  wonid  need,  and  requested  that  he  be 
notified  when  shipment  was  ready,  advising 
that  he  would  be  down  to  Houston  for  Gavin, 
and  OB  August  20th  wired  him  that  the  bu- 
tSbSnery  was  ready  for  shipment,  to  whldi 
Gavin  replied  by  wire  that  he  would  In  a 
oouple  of  days  come  to  Boustoo  with  a  prao- 
tlcal  man  and  dbstk.  the  materlaL  On  Au- 
gust 2Sth  the  suKily  company  lec^ved  a  tele- 
gram from  Gavin,  saying  In  part: 

"Bhlp  rotary  belonging  to  sew  outfit  bj  ex- 
prcBB  today,  sore,  to  Burkbumett.  Will  be 
down  to  receive  balanes  of  the  rig  in  a  day  or 

The  supply  company  immediately  shipi>ed 
oat  the  rotary  and  fltUogs  by  express,  con- 
signed to  TbcmiaB  Gavin,  recelring  from  the 
express  company  (plaintiff)  a  nonnegotiable 
reoeUit,  showing  the  shipment  was  consigned 
to  Gavin  C.  O.  D.  $1,080,  and  on  August  26th 
wired  Gavin  that  the  s^pment  was  made 
the  night  before,  and  urging  that  It  had 
guaranteed  he  (Gavin)  would  have  men  there 
to  unload  It,  otherwise  express  company 
would  not  accept  the  shipment  This  t^e- 
gram  was  confirmed  by  letter,  but  neither  the 
telegram  nor  letter  stated  the  shipment  was 
O.  O.  D. 

That  appellee  and  his  partner,  D.  H-.  Den- 
nis, commenced  to  drill  in  the  Burkbumett 
field  a  well  for  the  Katy  Oil  Company  about 
July  10, 1919,  and  that  appellee  also,  individ- 
ually was  drilling  a  well  for  the  Diamcmd  D. 
Oil  Company  close  by.  That  Gavin  was  a  di- 
rector and  manager  of  the  Katy  Oil  Com- 
pany. That  the  rotary  appellee  was  using 
in  drilll«g  well  for  the  Diamond  D.  OU  Com- 
pany broke  down,  and  learning  that  Gavin 
had  contracted  for  a  drilling  rig  for  the  Katy 
Oil  Company,  appellee  applied  to  Mr.  Gavin 
to  purchase  a  rotary,  a  part  of  the  rig,  and 
Mr  Gavin  agreed  to  sell  It  to  him,  and  ap- 


pellee told  him  to  order  it  out,  and  he  would 
take  It  off  hie  bands,  and  Gavin  agreed  to  do 
so,  and  agreed  to  sell  It  to  aroellee  whoi 
It  arrived.  That  he  bought  the  rotary  fnHn. 
Gavin,  and  was  to  pay  for  It  That  Gavin 
was  acting  tat  the  Katy  OU  Company.  That 
Gavin  told  bhn  he  had  bought  a  drUUng  rig 
outfit  from  a  aopply  house  at  Houatw,  but 
did  not  teU  appeUee  wUdi  oua.  That  av- 
p^ee  agreed  to  give  Gavin  for  the  rotary 
whatevw  It  cost  him  at  the  factory  or  the 
supply  compaxiy.  That  Gavin  did  not  know 
what  It  would  be  nntU  he  got  his  bill.  Ga- 
vin afb»ward0  Inframed  appellee  that  It  was 
11,106a  At  one  time  Uiere  was  some  kind  of 
an  understand  log  that  appellee  would  take 
Uie  wh<de  outfit  from  Gavin,  but  this  waa 
not  qarried  out  When  the  votary  arrived 
Gavin  authorised  wpeUee  to  go  and  wat  it 
That  he  signed  for  It  ^niat  he  signed  Ga- 
vin's name  to  the  reotfpt  Gavin  anthwised 
Um  to  do  BO.  He  received  the  madiinery, 
and  used  it  In  drUUng  the  weU.  When  he 
receipted  for  the  machinery  the  express  com- 
pany did  not  demand  payment  qf  the  $1,080. 
Appellee  did  not  know  at  the  tlm«  It  was. 
shipped  a  O.  D,  That  at  the  tbna  be  did 
not  know  or  have  any  notioe  from  the  ex- 
press oompany  that  title  supply  company 
would  claim  anything  against  him  for  the 
machine.  About  seven  months  afterward 
appellee  first  leaned  that  it  was  ahii^ed  C. 
O.  D.,  when  an  agent  of  the  eoq^RBea  omnpany 
caUed  <m  blm  at  McElnney  to  find  out  scnne- 
thiug  about  it  About  two  we^  att/ae  he 
received  the  machine,  under  an  agreonent 
between  ttie  parties,  he  credited  the  Katy 
on  Company  with  $1,060  on  thA  account  said 
company  was  dne.hita. 

That  on  September  8d,  after  defendant  had 
received  the  rotaxy  at  Burkbumett,  the  sup- 
ply company  wrote  Gavin  that  balance  of 
rig  was  ready  fgr  ahifment;  to  vdUch  Oavln 
replied  on  September  22d: 

"Sorry  party  did  not  take  rotary,  wish  yon 
would  send  your  Un  by  wire  bsforo  we  mate 
settlement  wfth  tb«n  for  rotary  yon  expressed 
to  Burkbnmett** 

The  supply  company  wired  back: 

"Pr5«  on  rotary  fl.OCO  as  per  invoice  attacfa- 

ed  to  0.  O.  D.  paperB." 

On  November  8,  1919,  the  supply  company 
flled  a  claim  against  the  appellant  for  $1,- 
080,  the  C.  O.  D.  amount  representing  in< 
voice  price  of  rotary.  On  March  16,  1920, 
appellant  paid  the  claim,  to  wit,  $1,080  to 
the  supply  company,  and  on  June  90,  19S0, 
took  an  assignment  from  the  supply  com- 
pany, conveying  all  right,  claim,  and  account 
whatsoever  which  It  has  or  may  have  against 
Thomas  Gavin,  T^.  C.  Voelkol,  or  any  person, 
or  persons,  growing  out  of  a  sale  and  ship- 
ment by  said  Continental  Supply  Oompany, 
from  Houston,  Tex.,  consigned  to  Thomas 
Gavin  at  Burkbumett,  Tex.,  eta  Appellant 
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afterwardfli  on  August  16,  1820,  filed  tbls 
flolt  against  apiwllee. 

This  appeal  Is  before  us  without  oondo- 
sions  of  law  and  fact.  Therefore  we  are 
not  advised  as  to  the  deductions  made  by 
the  trial  court  from  the  evidence  contained 
In  the  statement  of  facts  consUtutlns  a  part 
of  the  record  in  this  cause,  nor  what  was 
Bpeclflcally  acted  upon  Id  rea<4itng  the  con- 
clusion as  reflected  by  the  Judgment  before 
us  for  review.  This  condition  of  the  record 
has  required  a  careful  examination  of  the 
statement  of  facts  to  determine  whether  or 
not  Boffldent  evidence  was  before  the  trial 
conrt  on  which  to  sustain  the  judgment  ren- 
ilered,  or  on  which  said  court,  by  any  pro- 
cess of  reasoning,  could  have  reached  the 
conclusion  resulting  in  Oie  disposltlcm  of  the 
cause  challenged  by  appellant  as  not  being 
in  accord  with  the  established  rules  of  law. 

[1]  Wh^  tlid  Continental  Supply  Company 
delivered  the  machinery  to  appellant  at  Hous- 
ton, Tex.,  for  G.  O.  D.  shipment  to  Burkbur- 
nett,  Tex.,  consigned  to  Thomas  Gavin,  who 
had  prevlouBly  contracted  for  ttie  purchase 
of  same,  all  title  theretofore  vested  In  said 
Supply  Company  passed  to  Thomas  Gavin. 
Reed  V.  Am.  Express  Co.,  127  S.  W.  901; 
Cox  V.  Early,  Foster  &  Co.,  143  8.  W.  346; 
Bobinson  ft  Martin  v.  H.  ft  T.  C.  Ry.  Co.. 
105  Tex.  185.  146  S.  W.  B87;  Norfolk  S.  Riy. 
Co.  Barnes,  104  N.  C.  25,  10  S.  E.  83,  6 
li.  R.  A.  611;  Texas  Seed  ft  Floral  Co.  v. 
Sdmoutze,  200  S.  W.  49S;  Keller  v.  State, 
87  S.  W.  673,  1  L.  R.  A.  (N.  489;  Go- 
BghUy  v:  State,  40  Tex.  Or.  B.  44,  90  S.  W. 
26,  2  Ij.  R.  A.  (N.  S.)  S83,  122  Am.  St  Rep. 
T79,  13  Ann.  Cas.  827. 

To  illustrate  the  applicatiw  of  the  rale, 
we  Aeea  It  only  necessary  to  quote  from 
the  oi^lon  rendered  by  COilef  Jvstlee  Brown 
tn  the  case  of  RoblnsoD  &  IfortiB  Bkdl- 
way  Co.,  supra: 

"When  the  Erie  City  Iron  Works  eoM  •  •  • 
to  RobloBon  ft  Martin  and  delivered  *  *  • 
-to  the  railroad  mnopany  at  Ebuston,  the  title 
vested  in  the  purchaaerB;  neither  payment  of 
the  price  nor  aetaal  delivery  to  purchaser  vaB 
necessary  to  pass  the  title.  *  *  *  It  is  true 
that  Robinson  &  MarUn  could  not  bare  taken 
possession  of  the  boiler,  without  conseat  of  sell- 
er, tinta  the  price  was  paid,  which  rl|^t  of  pos- 
sesaion  by  the  Iron  works  was  asserted  and  pro- 
tected by  nakfaif  the  deUvety  emiditioDed  vp<m 
payment  of  the  price.** 

The  tact  tbAt  the  property  was  shipped 
<X  O.  D.  will  not  change  the  rule,  as  such 
■bipnient  does  not  retain  title  to  the  prop- 
erty; same  being  only  the  means  whercd^y 
the  shipper  reserved  the  Jim  dlsponmidi  to 
prevent  the  property  from  actually  passing 
into  thA  possession  of  the  purchaser  until 
the  contract  price  has  been  paid.  Second 
National  Bank  of  Cidombla  v.  Cummlngs 
ct  nl.,  89  Tenn.  600, 18  S.  W.  115,  24  Am.  &L 
Rep.  618;  Dqws  t.  Banb^  ftL  D.  S.  631,  23 
U  Ed.  2U. 


-The  above  doctrine  is  zecognlied  and  ad- 
hered  to  in  Texas  Seed  ft  Floral  Ga  t. 
S<dinoutz,  supra. 

[2]  The  machinery  was  delivered  to  ap- 
pellant for  transportation  on  the  25th  day 
of  August,  1910,  under  C.  O.  I>.  shipment  to 
be  transported  to  Burbbumett,  Tex.,  and 
there  delivered  to  Gavin  on  the  payment  of 
|1,080  and  tran^rtation  charges.  On  the 
27th  day  of  August,  1910,  the  machinery  was 
delivered  to  aiHCt^ee,  who  signed  Gavin's 
name  to  an'  Instrument  denominated  a  delir- 
ery  sheet.  The  agent  representing  appel- 
lant only  demanded  the  payment  of  transpor- 
tation charges.  On  the  22d  day  of  S^tem- 
ber,  1919,  Gavin  wired  the  Craitinental  Sup- 
ply Company,  as  follows : 

"Just  got  badr.  BeceiTed  your  letter.  Sorry 
party  did  not  take  rotary.  Wish  you  would 
send  your  bill  by  wire  before  we  make  settle- 
ment with  them  for  rotary  you  expressed  to 
Burkburnett** 

On  September  23,  lOlOy  the  Contln^tfa 
Supply  Of»npany  wired  Gavin,  as  foUows: 
"Price  on  rotary  $1,060  as  i>er  btvoloe  at- 
tached to  C.  O.  D.  papers."  On  NovembW 
8,  1919,  the  Continental  Supply  Company 
filed  claim  for  $1,080  against  ac^ellant,  be- 
ing the  O.  O.  D.  which  it  ftiUed  to  collect 
when  the  machinery  was  delivered.  This 
claim  was  paid  In  full  by  sibilant  to  the 
supply  company  on  March  16,  1920.  mie 
supply  company,  on  June  30,  1920,  assigned 
to  appellant  its  rights  and  claim  and  account 
against  Gavin  and  ai^llee.  The  supply 
company  must  have  known  that  delivery  of 
the  machinery  had  been  made  by  appellant 
without  collecting  the  $1,080,  for  a  mtmth 
had  Intervened  from  the  date  of  delivery  of 
the  machinery  before  it  sent  Its  bill  to  Garln 
for  payment,  during  which  time  the  supply 
company  took  no  steps  to  nsdnd  tti6  trade 
or  recover  the  machinery. 

The  supply  company,  under  the  above 
facts,  acquiesced  in  the  delivery  Of  said  ma- 
chinery by  appellant,  electing  Uiereby  to 
treat  it  as  a  consummated  sale  passing  title, 
waived  its  rights,  if  any  It  had,  to  rescind 
the  sale  and  recover  the  property  or  to 
maintain  a  suit  for  damages  against  ai^Uee 
OD  account  of  conversion  of  such  property 
as  against  any  lien  theretofore  existing,  if 
any,  In  favor  of  the  supply  ccanpeny  to  »• 
cure  the  payment  of  the  price  contracted  to 
be  paid  by  GaTin,  and  there  only  remained 
with  the  nvply  company  the  right  to  flue 
the  buyer  for  the  purchase  price.  Pittsburg 
Plate  Glass  Co.  v.  Roquemore  et  aL,  88  S. 
W.  449;  Freeh  v.  Lewis,  218  Pa.  141,  67  Atl. 
45,  11  U  R.  A.  (N.  S.)  948-950,  120  Am.  St 
Rep.  864,  11  Ann.  Cas.  545.  The  opinion  in 
the  Ijat^r  case  being  peculiarly  applicable  to 
the  facts  in  the  instant  case,  we  we  con- 
strained to  quote  iwi«vlwly  the  ft^wintf 
portion  thereof: 


Digitized  by  Google 


658 


sw  socthwbstebn  bepobteb 


(Tin. 


'ISn  tetded  doetriae  of  onr  eaaca  fs  to  the 
effect  that,  lAere  the  contract  of  Mie  provides 
for  payment  of  the  parchase  price  on  deUrery 
«f  the  articlea  sold,  and  the  seller  deUTers  the 
goods,  bat  the  buyer  fails  to  pay.  the  ricbt  of 
property  does  not  i>asB  to  the  buyer  with  the 
possession,  but  remains  with  the  seller,  who 
may  at  his  option  reclaim  the  soods.  In  some 
Jorlsdietio&B  the  risbt  of  property  Is  held  to 
pass  vith  the  ddlTcry,  unless  at  the  time  the 
Ti|^t  to  retake  la  expressly  dedared  by  the 
seller.  We  have  Bot  gone  so  far.  Oar  cases 
proceed  mx  the  theory  that  until  payment  has 
been  made,  or  waived,  the  contract  remains  ex- 
ecutory; and  that  delivery  in  soch  case  is 
not  a  completion  of  the  contract,  except  as  an 
intention  to  so  regard  it  is  expressly  declared 
or  can  fairly  be  inferred  from  the  circumstances 
attoiding.  Poasessitui,  however,  having  passed, 
and  the  buyer,  by  tlie  act  of  the  seller,  having 
been  Inveated  with  the  indida  of  onrnership, 
the  policy  of  our  law  requires  that  this  situa- 
tion— tbe  possession  in  one  and  the  right  of 
property  in  anothet^-shall  continue  no  longer 
than  is  necessary  to  enable  the  seller  to  recover 
the  goods  with  which  be  has  parted.  The  law 
^es  the  seller  the  right,  in  soch  case,  to 
reclaim  hta  goods;  but  ha  mnat  do  ao  prompt- 
ly, othenrlae  be  will  be  held  to  have  waived 
hta  right,  and  can  only  thereafter  look  to  the 
buyer  for  tbe  price.  The  question  the  present 
case  auggests  la— When  docs  this  inference  of 
waiver  arias?  Our  authorities  admit  of  but 
one  answer:  Except  when  delayed  by  trick 
or  artifice,  the  assertion  of  the  right  to  reclaim 
the  property  must  follow  immediately  upon  the 
buyer's  default.  This  docs  not  mean  that  the 
seller  moat  eo  instanti  begin  legal  proceedings 
to  recover  the  goods;  but  It  does  mean  that 
the  seller,  when  he  discovers  that  his  delivery 
la  not  followed  by  payment,  as  he  bad  the  right 
to  expect,  is  at  once  pot  to  his  election  wheth- 
er he  will  waive  the  condition  as  to  payment 
and  bUow  the  delivery  to  become  absolute,  or 
retalte  property;  and  that  he  ia  to  allow  no 
unnecessary  dday  in  making  bis  choice.  The 
object  of  the  law  is  not  to  multiply  his  remedies 
heeanse  of  his  disappointment.  He  may  not 
continue  to  bold  hia  right  to  tbe  goods,  and  at 
the  same  time  hold  the  buyer  as  bis  creditor. 
One  or  the  other  be  must  relinquish,  and  do  it 
promptly,  or  the  law  wUl  forfeit  his  right  to 
elect.  Continued  aoquiescence  in  the  buyer's 
possession  of  the  goods  will  be  taken  as  a  choice 
on  his  part  to  regard  the  delivery  as  absolute, 
nothwithstanding  the  buyer's  default  The  pol- 
icy ot  the  law,  in  reqoirliv  promptltade  in  the 
assertion  of  continued  ownership  of  tbe  goods, 
conid  easily  be  vindicated  were  it  neceaaary. 
It  answers  every  porpose  here  to  show  that  tbe 
law  raquirefl  It^ 

[13  Tbem  la  no  evidence  ttiat  the  anplAy 
company  ever,  at  any  tlm^  aoai^t  to  re- 
cover the  proper^  In  auestUn  trom  Gavin 
or  appellee  or  asserted  Qie  ezistettce  of  any 
lien  against  same  to  secure  tbe  paymat  at 
the  pnndiase  price.  In  fact,  tbe  evidence 
shows,  afflnmitlvely,  that  the  supply  com- 
pany did  not  make  any  dalm  against  ap- 
pellee for  tbe  property  or  its  value  m  others 
wise,  and  appellee  did  not  know  for  abont 
seven  numttas  after  he  receired  tbe  pnq^erty 


and  settled  mth  tte  Katy  OH  Gompany  for 
it  that  It  was  shipped  G.  O.  D.,  and  that  It 
had  not  been  paid  for. 

ThereCore  tbe  assignment  executed  by  the 
Continental  Supply  Company  to  appcfllantr 
via.: 

"That  the  Continantal  Supply  Company  la  a 
corporation  acting  by  its  duly  authorized  officer 
and  agent  in  consideration  of  the  aum  of  91,080 
to  It  in  hand  paid  by  the  American  Railway  Ex- 
press Company  a  corporation,  the  receipt  ot 
which  la  hereby  acknowledged,  haa  thin  day 
granted,  bargained,  consigned  and  conveyed  on- 
to the  said  American  ^llway  Bxpress  Com- 
pany all  right,  daim  and  account,  whatsoevan 
which  it  has,  or  may  have,  against  ThMsas  Oavi- 
in,  L.  C.  Voelkel,  or  any  other  person,  or  per- 
sons, whomsoever,  drawing  out  a  aale  and  ship- 
ment by  the  said  Continental  Supply  Gompany 
from  Houston,  Texas,  consigned  to  Thomas 
Gavin  at  Bnrkbumett,  Texas,  under  date  of 
August  2S,  1919,  of  one  flat  top  rotary,  eight 
slips  for  same  and  two  boxes  of  flttinga,  to  have 
and  to  hold  the  same,  without  recourse.  In  wit- 
ness thereof  aaid  the  Continental  Supply  Gom- 
pany haa  eaoaed  this  instrument  to  be  executed 
by  its  vice  president  and  ita  corporate  seal  to 
be  affixed  this  the  30th  day  of  June,  1920" 

— did  not  pass  any. right,  title,  or  Interest  to 
appellant  In  the  propwty  sold  and  ah^^ped 
C.  O.  D,  by  Uie  OontiDental  Supply  Gompany 
to  OaTin.  The  only  rights  and  rranedlea 
passed  by  said  assignment  were  (1)  to  me 
Gavin  as  a  purchaser  for  the  contract  lurice, 
or  (2)  to  sue  ^^Uee  for  the  contract  price 
oa  the  theory  that  he  was  the  ondlscloaed 
prlndpaL  Reed  v.  Am.  Bx.  Go..  127  S.  W. 
901. 

[4]  We,  tttmcion,  condnde  that  the  only 
taoe  properly  presented  by  the  pleadings 
and  raised  the  erldenoa  tM  the  trial  court 
to  determine  tai  wder  to  readi  flie  eonda- 
slon  reflected  by  the  Judgmoit  appealed  from 
was  wb^er  or  not  an^ellee  was.  In  fact, 
tbe  pnrdhMWt  b^^  the  imdlsdoaed  prin- 
cipal In  tbe  tianaactlon  involving  Oie 
ment  of  the  rotary.  However,  If  we  shovM 
be  In  error  as  to  this  and  Oie  other  Issue 
made  "by  the  pleadings,  to  wit,  that  appcUee 
was  liable  for  the  value  of  ttie  property  on 
account  of  Ita  conversion  by  reason  of  the 
fact  there  existed  at  tbe  time  be  acQulred 
possession  of  same,  a  valid  Um  in  favor  of 
the  supply  company  to  seeiue  the  payment 
of  the  contract  price  as  against  Gavin,  and 
that  Hie  snroly  company  duly  tzansferred 
and  assigned  such  claim  to  aM;»eUant,  was 
also  befOTe  the  court  with  ertdenoe  hi  mp- 
port  of  same  whldi  would  have  jusUfled  a 
finding  in  favw  of  appelant  on  sncH  lasiie, 
yet  we  are  compelled  to  find  that  the  trial 
court  determined  both  issues  against  appe- 
lant from  evidence  snffldent  to  mpptat  tbe 
Judgmrat  rendered,  eiQ>ecially  In  tbo  abacace 
of  findli^  of  fact  and  conclualoas  of  law. 
Vernon's  Sajletf  Teras  Civil  Statutes,  arts. 
1B60. 1800^  and  1991;  Beed  v.  Brewo',  90  Ttex:. 
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144,878.  W.  4X8  (firom  niiidb  we  quote  as  tol- 
loan:  "VbuUiiKs  oi  fact  and  condadoiw  ot 
law  were  not  tiled  by  the  trial  court.  Inthla 
amditkni  of  the  lecord.  It  must  be  presomeO, 
In  suHXWt  of  0ie  Jndgment,  that  the  court 
foond  ereiT  fact,  fairly  deduciUe  from  th« 
evtdoice.  necessary  to  its  rendition") :  Wol- 
dert  T.  PnkU,  221  S.  W.  1112;  ritxtmeh  t. 
Idind  C6.,  81  Tex.  814,  16  S.  W.  1078;  Crow 
T.  CatUemen's  Trost  Co.,  196  8.  W.  1047; 
Goker  T.  Mott.  190  8.  W.  747;  Naylor  ft 
Jones  et  al.  v.  roster  et  a1..  44  Tex.  Cir. 
App.  099.  99  8.  W.  114;  Yaamr  et  al.  r. 
City  of  Uberty  eC  aL,  90  Tex.  OIt.  Ai»p. 
m,  110  8.  W.  110;  and  John  W.  Harris  cA 
al.  V.  Monroe  Cattle  Co.  et  aU  84  Tex.  674, 
10  S.  W.  860  (from  which  we  qnoto  as  fM: 
lows:  "Where  the  cane  was  tried  MSore 
Uw  Jndf*  and  tliere  are  no  coneliirtmis  of 
tiBct  and  of  law  filed,  if  .the  statement  d 
facta  sapports  the  JiUtement  npon  any  com- 
bination of  fluts  therein,  on  appeal  enron 
upon  ottier  branches  of  the  caae  are  no 
gnmnda  for  rerersal,  The  toAgmsnt  win  be 
■natalaed  If  It  can  bar). 

We  have  searched  the  atatniMBt  nt  'taata 
carefally,  and  have  not  been  able  to  twtaig 
onrstfvea  to  the  ccmclnston  that  the  trial 
eonrt  dM  not  have  snflldaat  erldsnce  to  de- 
duce thwtfrom  the  fSctl  neoeaaary  te  sup- 
port the  Jud^ent  roidered.  Therefore,  coor 
ceding  that  the  Interpretation  placed  upon 
the  evidence  Iqr  the  trial  oovrt  would  not 
find  favor  with  this  court  aa  an  original 
I»opoBitlon,  that  would  not  jostUly  the  vh^ 
tlon  of  the  plain  terms  of  the  law  in  ordor 
to  reach  a  result  in  keefring  wltii  our  cofflpre- 
lienslon  of  the  facts. 

What  we  tiava  said  necessarily  results  In 
the  orerrullttg  of  appellant's  assignments  of 
error  and  the  afamunee  of  the  Judgmoit  of 
the  court  b^w. 

Affirmed. 


JOSEY  et  al.  v.  BLIEDEN.   (No.  755.) 

<Coturt  nS  KXftt  Appeala  of  Texas.  BeansaoDt 
-  .Jan.  S,  1022.) 

I.  Exeeatloa  «=>2I0— Abandosmant  by  elain- 
aat  of  property  lavted  npos  an  Issse  sf  fact 
aatf  not  of  law. 

Where  property  seized  on  execution  has 
been  released  on  daimaat's  oath  and  bond, 
abandonment  of  his  dalm  by  the  dalmant  by 
failing  to  make  re  torn  or  baTS  retnm  made  of 
the  affidarit,  oath,  and  bond  to  a  district  coart 
'baring  jvrlsdiction  is  not  an  Issoe  of  law,  Imt 
«C  fact 

X  Exeeirtiea  •B»ail— Eviiaaos  held  1e  shew 
abaMtoaamrt  iqr  ehdaiaat  ef  prsper^  levied 
■pea. 

Where  ^operty  aeised  ander  exeenUon  waa 
teleaacd  to  a  cialmaiit  under  bia  oath  and  boid 
axaeotod  July  Sth,  and  iwrorad  1^  the  sher- 
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iS  July  8, 1010,  evidence  In  action  oa  claimant's 
bond  that  complainant  permitted  bis  cause  of 
sction  to  remain  on  the  docket  of  the  county 
eonrt  until  March  20,  1020,  and  then  did  not 
have  it  filed  with  the  district  court  wrtfl  Jaly 
19,  1920,  AeU  to  show  an  abandmuaent  of  tfle 
daim. 

Appeal  from  District  Court,  Xi^esson 
County;  E.  A.  McDowdll,  Judge. 

Action  by  A.  Mleden  against  J.  B.  Joaey 
and  oUien.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  AiBrmed. 

O.  W.  Howth,  9t  Beanmont,  for  anidlantB. 
a  A.  Lord  and  W.  H.  Crook,  both  of 
Beaumont,  fw  appdlee; 

WAI/KEB,  J.  On  the  10th  day  of  June, 
1918,  ^pellee  recovered  Judgment  against 
cme  Jtdin  A,  Jjee  and  one  W.  (3.  Josey.  Un- 
der execution  Issued  on  snch  Judgm«it;  the 
sheriff  of  Jefferson  county  seised  certain  per- 
sonal property,  which  he  released  to  appel- 
lant, J.  B.  Joeey,  on  his  claimant's  oath  and 
bond.  Hits  suit  was  Instituted  on  that  bond 
by  appellee  against  appellant.  J.  E.  Josey 
and  his  sureties,  and  Judgment  was  rendered 
In  his  favor.  The  trial  was  to  the  court  with- 
out a  Jury.  No  statement  of  fa6ts  was  -flled, 
but  we  have  before  us  the  trial  court's  con- 
cluslona  of  fact  and  law.  The  judgment  in 
favor  of  appellee  rests  on  the  following  con- 
clusion of  Uxtz 

"That  the  defendant,  aa  the  dshnant  ef  the 
property  In  question,  abandoned  his  dalm  to 
said  property  by  fidling  to  make  retnm  or 
hare  return  made  of  the  affidavit,  oath  and  bond 
to  a  district  court  having  Jurisdiction  of  the 
amount  in  controversy,  and  that  said  dalmant'e 
[ailnre  to  make  socb  return  or  cause  the  same 
to  be  made  until  the  filing  of  the  present  snit 
and  until  the  late  date  of  July  10.  1020.  fully 
evidences  the  fact  that  the  said  claimant  has 
abandmied  snch  dsfan,  and  Intended  to  so  aban- 
don his  daim  to  Uic  property  In  qoestloa.** 

AK»eUants  advance  the  proposition  that 
this  conclusion  of  fact  is  against  the  recited 
tacts  as  made  by  the  trial  court   He  found 
that  the  claimant's  bond  was  executed  on  the 
Sth  day  of  July.  1910.  and  approved  by  the 
sheriff  on  the  Sth  day  of  July.  1019;  that  the 
bond  and  affidavit  were  returned  by  the 
sheriff  to  the  county  court  of  Jefferson  coun- 
ty. Tel.,  at  law.  and  docketed  In  that  court, 
and  wUs  dismissed  from  the  docket  of  that 
court  for  want  of  Jurisdiction  on  the  22d  day 
of  Blardi,  1020;  that  nothing  waa  then  done 
with  the  bond  and  affidavit  until  the  10th  da^ 
of  July,  1020,  when  it  was  filed  with  ' 
dwk  of  the  district  court  of  Jefferson 
ty,  but  waa  not  docketed  until  the  ' 
of  Dec^ber,  1020,  when  it  war 
the  dod^et  of  the  district  conr 
tleth  Jodldal  district,  and 
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pellant  filed  a  plea,  tendering  tbe  Issue  for 
trial  of  right  of  property ;  tbat  no  trial  was 
had  on  such  plea,  nor  waa  issne  Joined  there- 
on.  He  further  found: 

*TFhat  there  are  and  were  lon^  prior  to  the 
year  1918  two  district  courts  in  Jelferson 
coDlit7»  Tex^  to  wtt,  the  Fifty-Bisbth  district 
court  and  the  Sixtieth  district  court,  and  that 
the  terms  of  said  district  courts  begin  and 
end  as  follows:  The  Fifty-Sighth  district 
eonzt:  On  the  tiiird  Monday  in  September,  and 
may  continae  in  session  for  11  weel:s;  on  the 
second  Monday  in  Decembert  and  may  continue 
in  session  for  10  weeks;  on  the  first  Monday 
In  March,  and  may  oontfnne  in  eesslon  for  8 
weeks;  on  the  first  Monday  in  May,  and  snay 
continue  in  session  until  the  first  Saturday  be- 
fore the  third  Monday  in  September.  The  Six- 
tieth district  court:  On  the  first  Monday  in 
October,  and  may  continue  until  and  including 
thy 'last  Saturday  in  November;  on  the  first 
Monday  in  December,  and  may  continae  in 
session  until  and  including  the  last  Saturday  In 
January;  on  the  first  Monday  in  February,  and 
may  continue  in  session  nntil  and  indading  the 
last  .Saturday  in  March;  on  the  first  Monday 
in  April,  and  may  continue  in  session  nntU 
and  including  the  last  Saturday  in  May;  and 
on  the  first  Monday  in  June,  and  may  continue 
Ih  session  nntil  and  indu^g  the  last  Satar- 
dsy  in  September." 

Appellee  instituted  this  suit  against  appel- 
lant on  the  11th  day  of  June.  1920. 

[1 ,  2]  The  Issue  of  abandonment  is  not  one 
of  law,  but  of  fact,  and  in  our  judgment  the 
facts  found  by  the  trial  court  fully  sustain 
his  conclTision  tliat  J,  E.  Josey  had  aban- 
doned the  prosecution  of  his  claim  to  the 
property.  The  duty  rested  on  J.  E.  Josey  to 
have  due  return  made  of  his  oath  and  bond 
to  one  of  the  district  courts  of  J^erson  coun- 
ty. When  the  return  was  improperly  made 
to  the  county  court  at  law  of  JeSecam  coon- 


ty,  be  was  visited  wltb  knowledge  of  that 
fact,  and  of  the  farther  fact  that  Buch  court 
did  not  have  Jurisdiction  of  his  claim.  In  or- 
der to  be  In  due  prosecution  of  his  daim  to 
the  property,  he  should  have  shown  diligence 
by  calling  the  attention  of  the  county  court 
at  law  to  the  fact  that  it  did  not  have  Juris- 
diction of  the  cause,  and  taking  such  other 
action  as  would  have  resulted  In  the  filing  of 
his  oath  and  bond  in  the  proper  tribunal; 
but  no  diligence  is  shown.  He  [>ermitted  his 
cause  of  action  to  remain  on  the  docket  of  the 
county  court  at  law  until  the  20th  of  March, 
1020,  about  eU;ht  months,  then  did  not  have- 
it  filed  with  th«  district  clerk  until  the  lAtb 
day  of 'tlie  followlns  July,  about  four  moDtha 
mof«k  We  cannot  agree  vitb  ^pellant  In  hla 
proposmon  that  tha  presomptlon  of  due  dUl- 
gence  avove  in  hUi  tevor,  tliat  is,  from  the 
time  ot  the  execnttiw  of  tha  bond  imtu  it  was 
filed  with  the  district  derk,  he  was  making 
all  reasonable  ^orts  to  hare  tha  sheriff 
make  the  return  to  <aie  of  the  district  oourto. 
The  burden  rested  on  him  to  explain  the  long 
delay  in  returning  the  oath  and  bond;  and 
the  court's  conclusion  Is  an  afflrmative  find- 
ing against  him  that  he  failed  to  discharge 
this  burden.  This  condusion  cannot  be  far- 
ther reviewed  in  the  absence  of  a  statement 
of  tacts.  The  following  dedstona  are  direct- 
ly In  point  as  sustaining  thla  Judgment: 
Znrcber  v.  Krohne,  68  Tex.  118;  Deware  v. 
Wichita  VaUey  Mill  &  Elevator  Co.,  17  Tex. 
Civ.  App.  394, 43  S.  W.  1047;  CbappeU  t.  Fer- 
rell,  54  S.  W.  1074;  Josey  v.  Masters,  179  S. 
W.  1134;  Hinkle  v.  Thompson,  196  S.  W.  811. 

As  judgment  tor  appellee  necessarily  f(A- 
lowed  from  the  trial  court's  conciuslon  oi 
fact  which  we  have  discussed,  and  as  no 
error  appears  in  the  record,  the  judgmoat  o( 
the  trial  court  is  In  all  thlncs  affirmed. 
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ANDERSON      tl.  V.  SANDERS. 


(Gonrt  of  Arowds  of  Kentuc^.  Jan.  10, 
1BB3.) 

1.  Doww  ^sS^-Sarvlvlit  wlf»  Md  mt  to 
kwe  olMtMl  to  teko  itwor  fty  ooBWQrant  of 
liomaotooi. 

fiorvivliic  Witt's  ooDreyanco  of  liomeatead 
on  vbicli  Bhe  bad  lived  for  a  number  of  years 
after  huabaud's  deatb,  without  having  dower  aa- 
aigned,  held  not  an  election  to  tako  dower. 

2.  D«war  »,ii;50  WWe  proMtmod  to  kav*  tak- 
•a  homistead  fey  ilvlag  oi  laad  for  a  MMbor 
9t  yaara  wltkait  bwlag  dowar  auliaad. 

Where  anrrivinc  wife  Uved  «i  homeatoad 
for  ti  number  of  yeara  after  hfubandTa  death, 
MthoDt  having  dower  aaaigned,  and  where  the 
land  was  worth  lesa  than  fl.OOO,  ao  |hat  the 
right  to  occupy  the  tract  aa  a  homeatead  waa 
more  beneficial  than  her  dower  right,  it  will  be 
presumed  that  ahe  elected  to  take  the  home- 
atead. 

&  AtfvariM   paaaaaaloa  «Bo62(3)--PBreliaaar 
froBi  survlvlag  wlfa  of  bonestaail  held  u- 
varaa  posaaasloo  adveraa  to  fee  owaor. 
Whore  widow  abandoned  homeatead  by  eon- 
veyance  of  land,  the  owner  of  the  fee  was  en- 
titled to  immediate  possession,  so  that  pur- 
chaser from  widow  on  taking  poaseasion  became 
an  adraraa  bidder  aa  to  andi  fee  owner. 

Appeal  fmni  Olxcvlt  Ooiut,  PUce  Connty. 

Action  by  Huldft  Sanders  against  Floyd 
Anderson  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Berersed  and 
remanded,  with  directions. 

F.  W.  Stowers,  oC  Pifc6Tille»  for  appdianta. 
J.  Bl-  OblUen.  of  PUEevUlek  for  appellee. 

CLAY,  J.  James  Anderson  owned  a  60- 
acre- tract  of  land  In  Pike  coimty.  On  hla 
death  In  1891,  Intestate  and  without  issue, 
the  title  passed  to  his  mother,  Sallle  And^ 
son,  subject  to  the  homestead  or  dower  rights 
of  his  widoiw,  Betty  Kelley,  who  sabseqnait- 
ly  married  Billy  Kelley.  and,  after  occupying 
the  land  for  several  years,  moved  with  him 
to  the  state  of  Virginia.  In  the  year  1897, 
Betty  Kelley  and  husband  conveyed  four 
acres  of  t^e  land  to  Alex  Moor^  who  Imme- 
diatefy  moved  upon  the  land,  erected  im- 
provements thereon,  and  conttnued  to  occupy 
it  until  the  year  1915,  when  he  sold  and  con- 
Teyed  to  George  W.  Moore,  ^tbo  has  occui^ed 
ttie  premises  ever  since.  About  the  same 
time  Betty  Kelley  and  bnsband  oonveyed 
aboat  40  acres  of  the  land  to  Sam  Uulllns, 
who  also  erected  certain  Improvemaits,  and 
has  contlmied  to  occupy  ttu  land  since  the 
date  of  hla  pnrdiaaa 

Sallle  Anderaon,  the  mother  of  James  An- 
derson, died  tai  ttie  y«ar  lOOT,  leaving  eight 
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children.  Allying  that  aba  had  pnrdiased 
the  Interests  of  Ave  of  the  children  of  BalUa 
Anderson,  Hnlda  Sanders,  one  irf  tha  chil- 
dren, broaght  salt  against  Betty  Kelley  and 
the  other  two  diildren  of  Sallle  Anderson  tor 
a  partition  of  the  land.  Betty  K^ey  an- 
swered and  asserted  bmneetead.  George  W. 
Moore  and  Sam  Mnlltna  intervmed,  and  as- 
sorted title  by  adverse  possessldn.  During 
the  progress  of  the  suit  Hulda  Sanders  pur- 
chased the  interests  of  the  other  two  chil- 
dren. On  final  hearing  the  <^anoellor  ad- 
Judged  that  Hnlda  Sanders  waa  the  owner 
of  the  entire  tract  of  land,  subject  to  the 
dower  or  homestead  interest  of  Betty  K^ey 
whichever  she  might  elect  to  take,  and  that, 
upon  the  deatti  at  Betty  Kelley,  a  writ  of  pea- 
session  in  ftivor  of  j^aintiff  should  Issue 
against  George  W.  Moore  and  Staa  MnlUns. 
Moore  and  Mulllns  appeal. 

[1]  The  argument  In  support  of  the  Judg- 
ment Is  aa  follows;  ThB  ccmveyance  of  a 
bmnestead  works  an  abandonment,  and,  In 
order  to  give  effect  to  the  deeds  which  Betty 
K^y  executed  to  Alex  Moore  and  Sam 
MnlHnB,  she  will  be'  held  t6  have  dected  to 
take  dower,  and,  that  b^ng  tme^  and  Bet^ 
Kdley  atlll  being  alive,  the  posseasArai  of  the 
purcbaaers  waa  never  advise  to  the  remain- 
dermen. It  la  true  that  we  held  In  PhilUpa 
T.  WUUanut  180  Ky.  m  m  S.  W.  808,  that 
a  eonVvance  by  the  widow  to  a  strange 
would  be  regarded  as  an  election  to  take 
dower  as  against  the  purchaser,  but  tbaX  case 
was  expressly  overruled  in  Consolidation 
Goal  Go.     Grayson,  186  Ky.  814,  216  S.  V 
848,  where  we  held  that  a  widow's  dower  ' 
fore  assignment  could  only  be  assigned, 
veyed,  or  released  by  way  of  extinguish 
to  the  owner  of  the  fee,  or  to  a  party 
session,  or  in  privity  <Kf  the  esta 
which  it  accrues  and  not  to  a  stn 
follows  that  the  deeds  from  Mrc 
Moore  and  Mulllns  were  no  morr 
convey  her  dower  than  they  w 
her  homestead,  and,  that  betr 
no  basis  for  the  ruling  that 
to  have  elected  to  take  f 
give  efFect  to  the  deeds. 

If]  In  the  recent  case 
man,  183  Ky.  2S6.  209  ' 
where  no  electimi 
htmiestead  and  dow 
conclusively  presv 
reasonable  time 
homestead  wbe" 
benefldaL  H' 
land  f  or  a  r 
dower  asd- 
than  (1,00 
carried^ 
trset,  ' 
right, 
tUr' 
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b*  presumed  that,  the  widow  tiected  to  take 
taomeBtead. 

[3]  Where  a  widow  abandons  her  home- 
stead, the  owBCT  of  the  fee  is  entitled  to 
immediate  possession,  and,  that  being  true, 
the  purchaser  from  the  widow,  while  taking 
nothing  under  his  purcliase  becomes  an  ad- 
verse holder  from  the  time  he  tocHt  poeses- 
aion.  Camiib^  v.  Whisman,  snpra;  Boggees 
V.  Johnston,  168  Ky.  418,  166  S.  W.  413; 
Freeman  v.  MUls,  101  Ky.  142.  39  S.  W.  826, 
19  Ky.  Law  Rep.  816.  As  the  adverse  hold- 
ing of  the  Moorea  and  Mullins  continued  tor 
more  than  15  years  before  suit  was  bronght, 
It  fftllows  that  they  had  acquired  title  by 
adverse  poesoalon,  and  sudl  should  have 
been  the  judgment  of  the  chancellor. 

Judgment  reversed,  and  caase  remanded, 
with  direction  to  enter  judgment  in  con- 
formt^  with  this  opinion. 


COLUMBIAN  NAT.  LIFE  IN8.  CO.  V. 
WOOD. 

(Court  of  Appeals  of  Kontucky.   Dec.  18.  192L 
Behearing  Denied  Jan.  27,  1922.) 

I.  Insaraaee  4»465— Beaafloiary  aider,  policy 
•xeladiaa  MloMa.  aaaa  or  iaiaae^  aiay  raoavar 
If  iMarei  was  so  Issaaa  that  be  aot  kaow 
ha  was  taklm  kls  Ufa. 

Thn  beneficiary  under  an  aeddeot  policy, 
exdndlng  snidde,  whetker  sane  or  iDsane,  may 
recover  If  Insured  was  so  insane  when  he  shot 
himself  that  he  did  not  know  he  was  taking  his 
life,  or  that  hie  act  would  likely  reealt  In  his 
death,  but  the  company  is  not  liable  If  he  had 
mind  enough  to  know  that  the  act  would  prob- 
ably result  in  bis  death,  or  if  he  inflicted  It 
with  that  intention. 

Z  Trial  «s>296(2)— lastriratloB  to  find  for 
plaintiff  If  isiureifs  suktlde  was  retslt  of  Ir- 
resistible impulse  kali  harmless  In  view  of  aa- 
othar  lastraoHoB. 

In  an  action  on  a  life  policy  exdudlDg  sui- 
cide whether  sane  or  insane,  an  erroneous  in- 
struction to  find  for  plaintiff  if  insured's  sui- 
cide was  the  result  of  an  irresistible  impulse, 
over  which  his  will  had  no  control,  and  not  an 
act  of  his  volition,  was  rendered  harmless  by 
an  instruction  to  find  for  defendant  if  insured 
was  insane  when  he  shot  himself,  unless  he  was 
so  Insane  that  he  did  not  know  the  act  would 
probably  result  in  bis  death. 

a.  lasaraioe  «=»668(l)— Error  to  refssa  ta 
sabmlt  Issue  whether  Insured  was  lasane  whaa 
ke  dianged  beneficiary. 

In  an  action  on  an  accident  policy  by  a  for- 
mer beneficiary,  the  court  erred  in  declining  to 
submit  the  issue  as  to  whether  insured  was  8o 
insane  when  he  dianged  the  beneficiary  as  to 
incapacitate  him  to  eomprehend  the  nature  and 
effect  oi  tfae  tnuisactfon,  though  the  latest 


named  benefidary  at  the  time  of  hie  death  with- 
drew her  answer  aasertiBg  daim  to  the  pol- 
icy. 

Appeal  from   Circuit   Court,  Christlaa 

County. 

AcUmt  by  Battle  0.  Wood  against  the 
Columbian  National  Life  Insurance  Oom- 
pany.  Judgment  tor  plalntifr,  and  detaid- 
ant  ai^)eals.  Beversed. 

Wm.  Marshall  BulUtt  and  BruoeA  Bullitt, 
all  of  Louisville,  for  appellant. 

Trhnble  &  Bell,  at  Hopklnsvllle.  for  ap- 
pellee. 

SAMPSON,  JT.  The  poUcy  of  life  laauf^ 
ance  on  which  app^ee,  HatUe  O.  Wood* 
brou^t  miB  action  and  reoovered  la  0» 
lower  court  a  Judgment  fbr  ¥2.000  agalnat 
the  appelant,  Colombian  National  Ufa  In- 
surance Ornnpany,  contains  a  dause  Inmirlng 
only: 

"Against  loss  resulting  from  bodUy  Injuries 
effe<^ed  directly  and  independently  of  all  other 
causes  through  acddentid  means  (ezduding 
aelf-destruetton,  or  any  attenqtt  thereat,  whUs 
sane  or  insane)." 

Her  husband,  Thomas  O.  Wood,  the  in- 
sured, committed  suicide  In  August,  1918,  by 
shooting  himself  tbrougji  the  head.  Briefly 
the  facts  are  these:  Wood  and  his  wife  had 
become  ertxanged,  and  she  had  taken  their 
nine  numths  old  baby,  and,  leaving  Hop- 
klnsTllle,  th^r  home,  went  to  the  home  of 
her  fath«'  In  the  country,  where  she  re- 
mained a  few  days,  later  returning  to  the 
city  of  Hopkinsvllla  She  had  consulted  an 
attorney  about  tnstitutli^  divorce  proceed- 
ings. Wood  was  an  emi^oyee  in  the  post  of- 
fice, but  at  tUnee  did  and  said  strange  and 
unnatural  things.  He  was  very  anxious  to 
have  his  wife  return  home,  and  besought  her 
to  do  so..  He  also  endeavmred  to  procure 
other  perecms  to  assist  him  in  Inducing  her 
to  return  home  He  had  pleaded  with  her 
to  talk  the  matter  over  with  him.  and  in  do- 
ing so  had  on  dlfferoit  oecaslons  shed  tears 
copiously ;  when  she  reused  he  said  be  would 
kill  himself  and  their  nine  months  old  baby 
if  she  did  not  return  to  lilm.  Their  marriage 
relations  were  at  this  stage  when  on  the 
afternoon  of  an  August  day  Ike  left  the  post 
office^  and.  going  in  the  dlracthn  of  Iwme, 
came  by  the  house  where  his  wifOwaa visit- 
ing and,  aeedng  hiw  at  the.wlndoWf  be  went 
up  and  aaked  bar  to  oxne  home^  If  not  to 
stay,  at  least  to  talk  over  tbelr  dtfflculties. 
TUB  al»  reCuaed  to  do^  wberamou  ha  said 
to  tutr,  "I  am  going  to  do  what  I  told  you," 
he  then  asked  to  see  the  baby  and  the  lady 
of  the  house  brouiAt  it  to  the  door,  he  took 
.it  in  bla  acma,  cai««dng  It  tmiderly,.dedar- 
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tag  how  mxidi  1w  lored  It ;  he  then  walked 
back  to  the  window  wbm  his  wife  was  alt- 
ting,  and  again  heaoni  At  her  to  go  home  with 
Mm,  and  when  Ae  refused  he  said,  **I  am 
SolBg  to  do  what  I  fartd  yon."  Tbi»  Mgbt- 
eoed  the  wife,  and  she  began  to  scream, 
whereupon  he  ran  around  the  house  up  an 
alley,  and,  taking  a  pistol  from  his  pocket, 
sent  a  bullet  through  the  Infant  and  into 
hlms^,  killing  the  infant  instantly  and 
Inflicting  a  mortal  wound  upon  himself,  but 
to  make  assurance  doiAly  sure  he  placed  the 
pistol  to  falfi  head  and  fired  another  shot 
vhidi  caused  his  deafli  Immediately. 

[1]  Goorts  generally  hold  a  clause  In  a 
policy  tempting  life  Insurance  companies 
from  liability  for  death  by  aulddc^  enforce* 
able,  and  this  too  whoi  the  act  Is  done  by 
the  htmred  while  "sane  or  insane."  Our 
nde,  we  think.  Is  somewhat  more  Just  and 
equitable,  and  allows  a  recorwy  fm  a  policy 
which  contains  a  snidde  clause,  "whether 
nne  or  Insane,"  if  the  mind  of  the  insured 
man  was  so  far  gone  at  the  time  he  commit- 
ted the  act  which  resulted  In  his  death  that 
he  did  not  know  be  was  taking  his  life,  or 
that  the  act  which  he  was  committing  would 
likely  reealt  in  his  death.  If  he  had  mind 
enough  to  know  that  the  act  would  probably 
resDlt  In  his  death,  or  if  he  hiflicted  it  with 
that  lntentl<m,  it  is  his  act  In  law,  for  which 
the  conpany  is  not  reeponeible.  Masonic 
UtB  Aflfn  T.  Pollard.  121  Ky.  Sn,  89  S.  W. 
219b  28  Ky.  I««  Bep.  301,  123  Am.  St.  Bep. 
196:  U  B.  a  I*  pi  12B3. 

While  there  were  a  number  of  witnesses 
introduced  by  the  Insurance  company  who 
testlfled  that  Wood  acted  like  a  normal,  ra- 
tkmal  person  on  the  day  of  bis  death  and  at 
all  times  previous  thereto,  there  is  enough 
erldence  to  the  contrary  by  other  witnesses 
to  Justify  the  submission  of  the  queetlmi  of 
his  sanity  to  the  Jury.  As  tt  Is  conceded 
that  the  Insured  committed  suicide  the  only 
remaining  Issue  Is,  Was  he  sane  or  Insane 
at  the  time  he  took  his  life?  If  he  was  sane 
or  If  he  was  rational  enough  to  know  that 
he  was  taking  his  own  life,  or  that  the  act 
which  he  was  about  to  perform — Are  a  bul- 
let from  a  pistol  into  his  body  or  bead — was 
Ukely  or  calculated  to  bring  about  his  death, 
the  quoted  daose  of  the  policy  is  operatlTe, 
and  there  can  be  no  recovery  on  the  policy. 
If,  on  the  contrary.  Wood  was  ao  insane  that 
he  did  not  know  or  realize  that  be  was  about 
to  kill  himself,  or  that  the  act  of  firing  a 
bullet  from  bis  pistol  Into  his  body  or  head 
would  likely  bring  about  his  death,  the  pol- 
ler 1*  iiot  enforceable  under  the  suicide 
daose  above  Quoted,  and  the  beneficiary  la 
entitled  to  reoorw  thereon. 

[t]  The  lower  court  in  Instructing  the  Ju- 
ry aatd: 

**If  yon  beUere  from  the  evidence  that  the 
ascisssJ,  nMtaa  O.  Wood,  took  Us  own  Ufa 


by  Aoottng  Umsdl  wMh  a  j^tol,  yoo  wHl  -ted 
foa  the  dilendant,  wheaer  the  said  Wood  was 
sane  or  insane  at  the  time,  unless  the  Jury 
•haold  farther  believe  from  the  evidence  that  tt 
the  time  be  shot  himself.  If  he  did  shoot  him- 
self, the  said  Thomas  0.  Wood  was  so  Insane 
that  he  did  not  kaow  he  waR  taking  his  life;  and 
If  the  Jury  believe  from  the  evidence  that  at 
the  time  he  ihot  himself,  if  he  did  shoot  him- 
self, he  was  ao  Insane  that  lie  did  not  Imvw 
that  he  waa  taUng  his  life,  or  if  the  Jury  ahoaU 
bdieve  from  the  evidence  that  Us  act  of  sdf- 
dcatmction  was  the  result  of  an  irresistible 
Impulse  over  which  his  will  had  no  control,  and 
that  such  act  of  eelf-deatrucUon  was  not  an 
act  of  Ue  volition,  the  Jory  should  find  for  the 
plaintiff  in  the  ■am  of  12,000^  the  emonnt  sued 
for." 

And  In  a  second  instruction  tha  conrt  told 
the  Jury: 

"Although  you  may  believe  from  the  evidence 
aat  Tbomas  Wood  was  insane  at  the  tjjne  he 
shot  Ufflselt  it  he  did  shoot  himself,  yet  the 
luT  riumld  find  for  the  defendant^  unless  yon 
ahoald  believe  from  the  evidence  that  at  the 
time  ha  did  BO  he  was  so  insane  that  he  did  not 
know  the  act  he  was  committing  would  prob- 
ably result  in  Us  death." 

Counsel  for  appellant  admit  that  the  fore- 
going instructions  are  practically  correct, 
except  that  instruction  No.  1  should  not 
have  cmtalned  the  i^oridon,  "or  if  the  Jury 
should  bdieve  from  the  evidence  that  his 
act  of  s^-destructlMi  was  the  result  of  an 
Inosistlble  Impulse  over  which  his  will  had 
no  control,  and  that  sudi  actof  self-destrur- 
tlon  was  not  an  act  of  hU  volition,  the  Jury 
should  find  for  the  plalntUT,"  and  this  part 
of  said  instruction  Is  assailed  as  repugnant 
to  a  long  line  of  cases  decided  by  this  court 
(Uooney  v.  Ancient  Order,  114  Ky.  950,  72 
S.  W.  288,  24  Ky.  Law  Rep,  1T87 ;  Hunaiker 
V.  Siq>reme  Lodge,  117  Ky.  418, 78  S.  W.  201, 
29  Ky.  Iaw  Rep.  1510;  Switchmen's  Union 
V.  Johnson.  100  S.  W.  1103,  32  Ky.  Law  Rep. 
683 ;  Bankers'  Union  v.  Donahue,  109  S.  W. 
S78,  33  Ky.  Law  196),  and  is  misleading 
and  highly  prejudicial  to  the  rights  of  the 
Insurance  company.  In  that  it  allows  a  re- 
covery on  the  policy  evoi  though  the  insured 
took  bis  own  life  at  a  time  when  he  kne^v 
that  he  w-as  doing  so,  and  that  the  act  wbldi 
he  was  then  ctMumlttlng  was  calculated  tn 
and  would  in  all  probability  produce  Mh 
death.  This  mudkof  the  instrocUmi  must  be 
conceded  to  be  erroneous.  The  trial  court 
should  not  have  so  Instructed  the  Jury,  and, 
had  the  quoted  words  been  omitted  from  In- 
struction No.  1,  that  instruction  would  not 
have  been  subject  to  more  than  passing  crit- 
icism. However,  as  Instructlm  No.  2,  which 
followB  the  ftnregolng  Inatmctloi,  directed 
the  Jury  to  find  for  the  defendant  Insurance 
company,  unless  the  jury  believed  from  the 
evidence  that  at  the  time  Wood  kiUed  hlm- 
he  was  bo  Insane  that  he  did  not  know 
the  act  ha  was  oomnilttlng  would  probably 
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rasnlt  In  Us  death,  we  are  Indlaed  to  the 
Tlevr  ttiat  the  error  la  the  flnt  lastructlon 
was  so  neutralized  as  to  become  and  it  waa 
In  fliet  harmlees.  In  other  words,  the  Jnry 
WB.a  not  aathcnized,  under  fba  Instructlonii 
as  «  whcde,  to  find  anything  for  the  plahiafl 
on  the  Insurance  policy,  even  though  Wood 
was  Insane,  unlees  the  Jury  b^leved  from 
the  evidence  that  Wood  was  so  insane  at  the 
time  he  fired  the  shot  which  took  his  life 
that  he  did  not  know  the  act  he  was  com- 
mitting would  jHTobably  result  In  his  death. 
The  instrucUmis  as  a  whole  required  the 
Jury,  befwe  finding  for  the  plaintiff  on  the 
policy,  to  b^leve^  not  only  that  Wood  was 
Insane,  but  that  his  mind  was  so  far  gone 
that  he  was  unable  to  vmderstand  and  know 
that  the  act  whldi  he  was  committing  would 
probably  result  In  his  death.  However,  the 
Instnictlons  should  not  bare  authorised  the 
jnry  to  find  for  the  plaintlfF  if  his  suicide 
was  tile  result  of  an  irresistible  impulse  orw 
whldi  he  had  no  control,  but  only  if  he  was 
so  insane  as  not  to  hare  realized  the  i^ys- 
Ical  ctmsequences  of  his  act  This  was 
ror. 

[3]  The  mother,  Mrs.  Elizabeth  A.  Wood, 
was  the  ben^dary  In  the  policy  at  the  time 
of  its  issual,  but  when  appellee,  Mrs.  Hattle 
O.  Wood,  married  decedent  he  caused  her  to 
be  made  benefldary  in  the  policy.  She  con- 
tinued so  until  only  a  few  days  before  the 
death  of  Wood,  when  he  again  changed  the 
braefldary,  making  it  payable  to  his  moth- 
er. Elizabeth  A.  Wood.  Thus  it  stood  at  the 
time  of  Wood's  death.  In  bringing  her  ac- 
tion appellee,  Mrs.  Battle  C.  Wood  averred, 
that  at  the  time  the  Insured  undertook  to 
change  the  benefldary  In  the  policy  the  last 
time  and  make .  tbe  jfcUcy  payable  to  his 
mother  he  was  insane  and  unable  to  enter 
into  any  contractual  obUgatlcm  or  to  under- 
stand or  aK>reciate  the  nature  or  ect  of 
the  transaction.  ThiB  averment  was  trav- 
ersed by  the  insurants  company,  thus  mak- 
ing an  issue.  Although  Mrs.  Elizabeth  A. 
Wood  withdrew  her  answer,  asserting  claim 
to  the  policy  Just  before  the  trial  started, 
nevertheless  appellee  la  not  entitled  to  main- 
tain this  action  or  recover  on  the  policy  if 
^e  was  not  at  the  time  of  the  death  of 
Wood  the  benefldary  of  the  policy,  and  she 
was  not  such  benefldary  unless  Wood  was 
so  Insane  at  the  time  he  undertook  to  change 
the  benefldary  the  last  time  as  to  incapad- 
tate  blm  to  comprehend  the  nature  and  ef- 
fect of  such  transaction,  and  therefore  to 
render  it  void.  This  Isarue  sliould  have  been 
submitted  to  the  Jury  by  a  proper  Instruc- 
tion. 

The  coiul  having  declined  to  do  so,  al- 
though sudi  an  instruction  was  offered,  re- 
versible error  was  committed. 

Judgm^t  reversed. 


CITY  OF  CORBIN  v.  DAVIS. 

(Gout  of  Appeals  of  Kenta^.  Jan.  13; 
1022.) 

[.  Manlofpal  oorpontlons  «=9249  —  Paynaif 
and  aoceptanoe  of  settled  amount  by  a  eity  1« 
chief  of  police  for  dletlsg  prisoaers  blndisi 
as  to  amMRt  doe. 
Payment  and  acceptance  of  a  settled  amonnt 
by  a  titj  of  the  fourth  dass  to  its  diief  at 
poHce  for  diettiv  prisoners,  if  widiin  dtr'i 
power,  estopped  each  party  from  qaestioiiiiif 
tbe  correctness  of  the  amonnt,  althon^  nA 
ordinance  was  passed  fixing  the  amount;  si^ 
oondnct  creating  an  executed  implied'  contract 

2.  Ofliosn  «=»IOO<I)— Where  fees  of  offloer 
were  flxod  before  ladeotios  Isto  oflle^  u 
sf  reemest  to  aooept  lees  Is  set  Wiidlafl. 

Under  Gonat  K  181.  285,  providing  that 
tbe  fees'  of  a  imbUe  officer  shall  not  be  chanfed 
during  tbe  twm  of  his  office,  except  by  redac- 
tion aeeording  to  law  for  nmleet  of  official  du- 
ties, if  fees  were  fixed  before  an  officer's  in- 
duction into  office,  an  agreement  by  him  to  ac- 
cept a  less  sum  would  be  void  as  lacAiiig  con- 
sideration and  as  against  public  policy. 

3.  PrIsoM  <8=>I8(4)— Ststatee  as  to  fees  al- 
lowed sheriff  for  dieting  prtseaers  oenstned 
sot  to  apply  to  ke^ers  of  Jails  is  cities  of 
fourth  dass. 

Ky.  St.  I  8606,  providing  that  chief  of  po- 
lice of  cities  of  the  fourth  class  shall  execute 
all  processes,  orders,  and  Jadgmento  of  the  dtf 
court  and  be  entitled  to  tJie  same  compensadon 
to  which  the  sheriff  le  entitled  for  like  nervicBS. 
applies  only  to  fees  for  executing  proceetes, 
orders,  and  Judgments  of  the  dty  court,  and 
does  not  permit  tbe  chief  of  police  to  coUeot 
fees  allowed  to  a  sheriif  for  dieting  prisonen 
under  section  173<^  as  amended  hy  Act  1910, 
b  61. 

4.  MuHMpvl  osrporatloM  «a>860-Clty  el  the 
fesrUi  class  easnot  appropriate  fsnds  for  «• 
pense  of  keeping  prisoners  oharied  with  Mo- 
nies. 

A  dty  of  the  fonrth  dass  has  no  right  to 
appropriate  tbe  funds  of  tbe  dty  to  defray  the 
expense  of  imprisoning  those  diarged  wtii 
felonies. 

Aiveal  tt<m  Circuit  Court,  WhiH^  Connty. 

Action  by  George  Davis  against  the  Otj 
of  Oorbin.  From  Judgment  for  idalntlff,  de- 
fmdant  areata.  Beversed,  with  directions. 

Stephens  &  Stedy,  ol  Wllllamslnirft  tnd 
M.  A.  Gray,  of  Cbrbin,  for  aK>eIlant 

B.  U  Pope^  of  Knozvllle^  Teno.,  for  ap- 
pellee. 

THOMAS,  J.  The  appellee  and  plalntld  be- 
low. George  L.  Davis,  served  the  appelant 
defendant  bdow,  dty  of  Corbin,  a  dty  of  the 
fonrth  dass,  as  chief  of  police  from  abont  tbe 
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beginning  of  tbe  yw  1914  till  tbe  middle  of 
the  year  1918.  He  recdved  a  salary,  preaum- 
ftbly  fixed  by  tbe  city  council,  tbougb  tbere 
la  DO  record  evidence  of  it,  of  $40  per  montb 
for  part  of  the  time,  and  then  $60  per  month, 
-and  toward  the  dose  of  his  services  he  re- 
-oelved  f60  per  month.  Corbin  Is  not  a  county 
seat,  and  h&aoB  baa  no  eomUy  jail  ndlhin  its 
Umita  It  appears  that  the  dty  has  provided 
a  city  station  house,  workhonse,  Cft  jaH,  with- 
in which  to  keep  prisoners  ordered  to  be  con- 
fined for  violations  of  city  ordinances,  or 
who  had  committed  misdemeanors  within  the 
dty,  and  the  fines  from  whldi  went  into  the 
dty  treasury,  and  It  Is  also  alleged  In  the 
petition  that  it  was  made  the  duty  of  plain- 
tiff, aa  dilef  of  police,  to  diet  such  prismem 
when  ctmflned  in  the  dty  Jail,  and  that  he 
performed  that  duty  thronghont  his  servlcei 

After  plaintiff  ceased  to  serve  the  dty,  by 
resigning  bis  office,  be  brongbt  this,  action 
against  It,  alleging  the  above  facta,  and  that 
tbroni^ioot  tbe  time  he  acted  as  chief  of  po* 
lice  he  was  entitled  to  receive  75  cents  per 
day  for  each  prisoner  whom  be  kept  and  diet- 
ed In  the  dty  Jail,  and  that  he  had  not  been 
paid  but  60  cents  per  day  for  snch  services, 
tbe  difference  between  which  amotinted  to 
9532.05,  for  wblcb  he  prayed  Judgment. 

Tbe  answer  was  a  denial  of  plalnUlTs  right 
to  recover  any  of  the  sum  for  which  be  sued, 
and  It  contained  a  counterclaim  see^ln^  to 
recover  against  him  the  sum  of  $175.50,  the 
amonnt  overpaid  him  by  defendant  through 
mistake,  and  which  Included  fees  paid  to  him 
for  dieting  prisoners  whom  he  bad  no  legal 
right  to  detain  in  the  dty  Jail,  among  which 
were  a  number  charged  with  felonies,  and 
some  the  prosecution  of  whom  tbe  city  as 
audi  had  nothing  to  do.  Other  Items  la  the 
connta^dalm  were  for  bnprisonlng  peraons 
without  legal  Jnstlflcatlon.  Upon  a  trial  tbe 
court  allowed  the  entire  claim  of  plalntlfP, 
and  908  of  the  counterclaim  of  dtf  endant,  and 
gave  Judgmmt  against  It  for  (474.05.  Com- 
plaining of  the  Judgment  defendant  prose- 
cutes this  appeal,  but  tbere  Is  no  cross-appeal 
by  plalntlflF  from  the  Judgment  cm  the  coun- 
terclaim in  flavor  of  defendant 

[1  -1]  l^ere  Is  nothing  In  diarters  of  dtles 
of  the  fourth  class,  either  expressly  or  by 
necessary  Implication,  fixing  the  amount  of 
the  fees  involved,  and,  necessarily,  It  should 
be  done  an  ordinance  duly  enacted.  The 
dty  clerk  testified  that  be  found  no  such  ordi- 
nance as  far  back  as  1902,  and  that  the  ordi- 
nances of  the  dty  prior  to  that  time  were, 
from  some  cause,  nonacoessible.  Plaintiff 
testified,  as  did  also  witnesses  for  defendant, 
that  his  predecessor  received  for  tbe  services 
involved  the  sum  of  60  cents  per  day  for  each 
prisoner,  and  that  no  greater  sum  bad  been 
paid  according  to  the  proceedings  of  the  coun- 
cil as  far  back  as  1902,  and  In  such  case  we 
might  well  presume  that  an  ordinance  prior 
to  that  time  had  been  passed,  fixing  the  charg- 
es at  50  cents  per  day;  but,  whether  so  or 


not,  it  la  auite  dear  ttiaV  If  U  was  within 

the  power,  and  therefore  the  du^,  of  the  dty 
to  designate  1^  ordinance  the  amount  iit  sudi 
chargea,  the  rendering  dl  an  aiccount  for  them 
by  plaintiff  from  month  to  month  or  l^ni 
time  to  tlme^  and  the  payment  ot  tbsm  and 
the  acceptance  thereof  by  him  (as  was  done), 
would  estop  each  party  from  qnestionhic 
their  correctness,  although  no  ordinance  had 
been  passed  fixing  the  amount  Such  conduct 
of  the  parties  would  create  an  executed  im- 
plied contract  by  their  acquiescence,  which, 
though  entered  Into  through  the  wrong  meth- 
od by  the  dty  (since  It  must  contract  by  its 
records),  became  binding  on  both  parties  after 
Its  execution.  If  the  fees  claimed  were  fixod 
before  plaintifTs  Induction  Into  office,  an 
agreement  beforehand,  or  perhaps  after  the 
fees  were  earned,  to  accept  a  less  sum,  would 
not  be  binding  on  plaintiff  if  the  position  he 
held  was  an  office  within  the  meaning  and 
contemidation  of  sections  161  and  235  of  the 
Constitution,  since  the  agreement  in  that  case 
would  not  only  be  without  consideration,  but 
would  also  be  against  public  policy  and  void. 
Cases  recognizing  Che  prludple  stated  are: 
Olty  of  I.«xington  v.  Rennick,  105  Ky.  779,  49 
S.  W.  787,  20  Ky.  Law  Rep.  1609 ;  BO  S.  W. 
1106,  20  Ky.  Law  Hep.  1924;  Second  National 
Bank  of  Ashland  v.  Ferguson,  114  Ky.  016,  71 
S.  W.  429,  24  Ky.  Law  Rep.  1298;  and  City 
of  Lexington  V.  Gentry,  116  Ky.  528,  76  S.  W. 
401,  25  Ky.  Law  Rep.  738.  On  the  contrary. 
If  compensation  for  the  services  claimed  was 
not  fixed,  dther  by  oVdInance  or  by  statute, 
before  lnducti<m  Into  office,  tbe  paymmt  to 
and  acceptance  by  the  officer  of  tbe  amount 
demanded  wlU,  as  we  have  seen,  operate  to 
extinguish  his  dalm  for  the  services  per- 
formed. This  much  seems  to  be  conceded  by 
counsel  for  plaintiff,  but  be  insists,  and  the 
court  so  held,  that  section  1730  of  the  Km- 
tucky  Statutes,  relating  to  the  fees  of  Jailers 
of  the  county,  as  amended  by  Act  of  1910, 
c  ei,  applies  to  keep^  of  dty  Jalla  and 
governs  the  amonnt  of  the  fecfs  of  plaintiff 
for  such  services  which  neither  he  nor  the 
dty  could  Undlngly  abrogate  under  the  rule 
above  stated.  The  section  referred  t<^  in  so 
far  as.  an^cable  says: 

**For  keeping  and  dieting  prisoners  In  jsll, 
when  confined  for  an  offense  other  than  a  felony 
or  contempt  of  court,  75  cents  per  day,  to  be 
paid  oQt  of  the  oomity  levy,  unless  confined  for 
a  breach  of  tbe  by-laws  or  ordinances  of  a  dty 
or  town,  or  for  the  violation  of  a  statute,  where 
the  dty  or  town  gets  the  benefit  of  the  fine; 
in  that  case  to  be  paid  by  such  dty  or  town. 
For  imprisoning  and  releasing  a  prisoner 
charged  with  a  misdemeanor,  sixty  cents,  to  be 
paid  out  of  the  county  levy,  miless  confined 
for  a  breadi  of  the  by-laws  or  ordinances  of 
a  dty  or  town,  or  for  a  nidation  of  statate, 
where  the  dty  or  town  gets  the  benefit  of  the 
fine;  in  that  case,  to  be  paid  by  8i|ch  dty  or 
town.  And  for  Impriaoniag  and  releaRlng  a 
prisoner  charged  with  a  felony,  sixty  cents,  tcf 
be  paid  out  of  the  state  treasury'  For  all  oth- 
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er  serrlecs  perfomicd  hy  Um,  the  tame  fees  an 
BheriffB." 

In  an  effort  to  fit  tbe  terms  ot  tbe  atatnte 
to  the  office  of  chief  of  police  for  cities  of 
the  fourth  claaa  (when  tiiey  perform  the  du- 
ties of  city  Jailer),  so  as  to  entitle  them  to  the 
same  dletli^  fees  that  are  allowed  to  county 
Jallera.  reeort  is  had  to  section  flSOO  of  the 
Statutes,  Tiiilch  Is  a  part  of  the  charter  of 
cities  of  the  fourth  dasa  and  pertains  to  the 
duties  of  chief  of  police  therein.  Tbe  appli- 
cable portion  of  It  Is: 

"It  shall  be  his  [cbief  of  police]  duty  to  exe- 
cute all  processes,  orders  and  judgments  of 
said  court  [dty  court)  that  may  be  directed 
to  him,  and  he  shall  be  entitled  to  tbe  same 
fees  for  lilie  services,  and  to  tbe  same  remedies 
for  colleetinr  his  fees  that  a  riieriff  Is  en- 
titled." 

Clearly,  that  language  refers  to  fees  for 
executing  processes,  orders,  and  Judgments  of 
the  dty  court  which  could  be  required  of  the 
sberUr  of  the  county,  or  to  similar  senrlcfs 
which  are  required  of  that  officer  for  the  ex- 
ecution of  processes,  orders,  and  Judgments 
issued  by  the  county,  quarterly  or  circuit 
courts  of  the  county ;  and  It  has  no  relation 
whatever  to  fees  or  charges  to  which  the 
chief  of  police  may  be  entitled  as  the  keeper 
of  the  dty  prison.  There  Is  nothing  In  sec- 
tion 1730  remotely  indicating  that  this  pro- 
vision shall  apply  to  thjs  ke^^per  of  dty  pris- 
ons, either  in  cities  of  the  fourth  dass  or  any 
other  class ;  and  to  so  Interpret  and  apply  the 
section  would  be  an  assumption  by  the  conrt 
of  the  right  of  amendment,  and  therefore  a 
direct  ^croachment  npon  tbe  legislative  de- 
partment  of  the  commonwealth.  The  courts 
have  no  such  authority,  and  we  think  the 
learned  Judge  who  tried  the  case  was  In  error 
in  assuming  that  tbe  section  under  considera- 
tion, erpressly  applicable  to  Jailers  only,  was 
also  applicable  to  the  keepers  of  dty  prisons. 

But  the  question  Is  asked  If  that  section 
does  not  apply,  how  are  such  fees  to  be  deter- 
mined? The  answer  is,  by  an  ordinance  of 
the  dty,  which  we  have  presumed  existed  In 
this  case ;  but  in  the  absence  of  any  the  par- 
ties by  ^ir  conduct  In  .demanding  and  ac- 
cepting payment  may  adjust  thdr  rights. 

[4J  As  we  have  seen,  the  city,  by  making 
payment,  although  In  an  informal  manner, 
could  estop  Itself  from  r^udlatlng  the  pay- 
ment, If  it  had  the  right  to  do  so  by  adopting 
the  method  required  for  making  binding 
munldpal  contracts,  dty  of  Princeton  v. 
Princeton  Electric  Light  Co.,  166  Ky.  730,  179 
S.  W.  1074.  It  had  no  right  to  appropriate 
the  funds  of  the  dty  In  defraying  tbe  ex- 
pense ot  ImprlscHting  those  charged  with  felo- 
nies, and  the  court  properly  gave  Judgment  in 
Its  favor  against  plaintiff  for  the  Item  of  $58. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  dismiss  tbe  petition  and  to  rai- 


der Judgment  in  favor  of  tbe  dty  against 
plaintiff  for  ^S,  and  tor  furthn  proceedtngs 
cottststent  herewith, 


WALKER  V.  COMMONWEALTH. 
(Court  «f  Appeals  of  KtBtnelv.  Jan.  17. 1922.> 

1.  Isdlotment  and  iafornatloa  9a»l29(3)— la- 
dlotment  held  rtaplloitoas. 

Indictment  charging  defendant  with  "un- 
lawfully having  in  possession  and  keeping  for 
sale  spirituoas,  vinous,  and  intoxicating  liquors 
for  other  than  mechanical,  medidnal,  scientiflc. 
and  •Bcnunental  pnrposea,  etc  and  did  vdaw- 
fnUy  aeU  said  intoxicatinff  UquotSt'*  hOd  de- 
mnrraUe  for  dapUdtar,  in  that  it  charged  .de- 
fendant  with  having  possession  of  liquor  for  Uia 
purpose  of  sale,  and  also  with  sdling  Uqiior 
in  violation  of  Cr.  Code  Prac.  1 12A. 

2.  CrinlMl  law  .^1167(1)— IvtntloMlH  m- 
aen  «s>222-Uaa  ef  "aMt,"  liataMl  of  "ar," 
in  negathrlat  exosMlaa  la  imhlbltlaa  aotf 
haM  errsasews,  bat  not  prsjadlolaL 

Indictment  chaigiag  that  defoidant  bad 

posanession  of  whisky  for  the  purpose  of  sale  for 
other  than  mechaioicsi.  medidnal,  sdendfic. 
"and"  sacramental  purposes,  In  violation  of 
Acts  1920,  c.  81,  held  defective,  for  use  of 
word  "and"  instead  ot  disjunctive  "or,"  bat  not 
prejndidal. 

3.  CrtmlnaJ  law  «=>82a(20)— InloxloatlaB  liq- 
uors ^9239(3)— RafHsal  af  argonaatativa 
Instrsetlen  oovared  by  ohargs  ilvaa  held  prop- 
er. 

.  In  prosecution  for  unlawful  sale  of  whisky, 
in  which  court  had  Instructed  Juiy  that  defend- 
ant mtist  have  sold  the  whls^,  refusal  to  In- 
struct that  defwdant  eonid  not  be  eomietsd  ff 
be  waa  acting  menriy  as  agtfnt  for  person  named 
as  buyer,  and  was  not  Umself  the  sdler,  Md 
proper;  the  reattestod  instraetlon  being  a  re- 
statement of  the  given  Instroetlon  and  bdag  ar- 
gumentative.' 

Appeal  trom  droult  Court.  Madison 
County. 

Owen  Walkea  was  convteted  of  seUing 
aplrltaona,  Tlnooa,  and  malt  Uquon^  and  he 
appeals.  Reversed. 

B.  C.  Oldham,  of  Richmond,  for  appellant. 

Clias.  I.  Dawson,  Atty.  Gen.,  and  Thos.  B. 
McGregor,  Asst  Atty.  Gen.,  for  the  Com- 
monwealtii. 

SAMPSON,  J.  The  appdlant,  Owen  Walk- 
er, complains  of  his  conviction  In  tbe  Madi- 
son drcuit  court  of  the  offense  of  sdling 
spirituous,  vinous,  and  malt  liquors,  for 
whidi  he  was  fined  $100  and  sentenced  to 
serve  60  days  In  the  county  Jail.  He  InsUts 
that  tbe  judgment  of  conviction  should  be 
reversed  by  this  court:  (1)  Because  the  trial 
court  erred  to  the  prejudice  of  defendautV 
substantial  rights  In  overruling  a  general  de- 
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uwrer  to  tbe  Indlctnent  (2)  Ia  rcCoabig  to 
Iiutroct  tbe  Jury  fbat,  If  It  b^ered  from  tbe 
evidence  that  the  defendant,  Walter,  was 
acdns  0DI7  as  tbe  agnt  of  Hie  witneea  Bna- 
yon,  and  procured  the  wbtoky  for  waJA  Baa- 
ron.  and  was  not  Umself  tlie  actufd 
it  «Aioald  And  bfm  not  gnllty. 
Tb»  Indictment  reads: 

"Tbi  gnni  iarj  of  Madison,  in  the  name  and 
bgr  tlie  authority  of  die  comraonwestth  of  Ken- 
tucfcj,  accuse  Owen  Walker  of  tbe  offense  of 
keqrfns  and  bavins  in  posseBBton  spiritwntB, 
vinous,  and  malt  liquors  for  sale,  and  sell  same, 
committed  as  (oUows:  That  said  Owen  Walker 
<Hi  the  11th  day  of  October.  1921,  in  the  county 
aforeaaid,  Ad  nnlawfoUy  have  in  possession 
sad  keeping  for  sale  Bplrituens,  rlnoum,  and 
intotxieal^  Uqaora  for  other  than  meehaBical, 
■>>^tfiHffi,  adentlflc  and  sacramental  purpoeea, 
ctew  and  did  aidawfoUy  sell  said  fntoxicatlns 
Uquon  to  Amos  Bunyon,  asainat  the  peace  and 
disnity  ot  the  commonwealth  of  Kentucky." 

[1.  X]  !■  A  general  demarrer  was  Inter- 
posed by  appellant  to  the  indictmmt,  and 
overruled  by  tbe  court  The  Indictment  ia 
■abject  to  crltldBm  for  dnpUdty,  and  be- 
cause It  does  not  i;Mroperly  negative  the  exc^ 
tion  in  the  statute  under  vtalch  it  Is  drawn. 
We  tacdd  In  the  recent  case  of  Dials  v.  Ccnn- 
monwealOi,  192  Ky.  440.  238  S.  W.  888,  that 
sodi  an  Indictment,  diarglng  tbe  offrase  of 
having  in  one's  possession  Intoxicating  llq- 
non  for  other  Chan  medfcioal,  aelwtiflc,' 
■acramental,  or  mechanical  purposes,  was 
subject  to  demurrer  If  the  exception  was  not 
intiperly  pleaded,  and  to  this  rule  we  adhere. 

As  the  indictment  efiiwgee  the  defendant 
iritli  tm  ofCenses:  (a)  Having  whisky  In 
panaaaimi  for  tbe  purpose  of  sale;  (b)  sell- 
tnff  whMcy^t  was  subject  to  demarrer. 
Orlmiiial  Oode.  {  126;  BQis  Common- 
wemlfht  78  Ky.  iOO;  Messer  v.  Gommon- 
wealtti,  80  8.  W.  189,  26  Ky.  Law  Bep.  40. 
FDrtbcomor^  tbe  exception  in  the  statute 
mut  be  h^tived  in  an  indictment  charg- 
ing a  lale,  the  same  as  In  an  indictment 
dUTglnc  d^aidant  witb  having  whisky  in 
Ids  poanndon  Cor  tbe  purpose  of  sale.  Chap- 
ter 81,  Acts  1920,  page  877.  In  pleading  the 
exception,  tbe  disjunctive,  "or^  should  be 
emplogred  in  i^ce  of  the  conjunctive  "and" 
between  tike  words  "scientific"  and  "mechani- 
cal," ao  that  Oke  phrase  in  the  indictment 
abonld  read,  "tot  other  than  sacramental, 
medicinal,  sdentiflc  or  mechanical  purposes." 
On  account  of  the  dupHcitous  character  of 
ttie  indictmoit,  It  was  error  on  the  part  of 
the  trial  court  to  ovorule  the  d«narrer  of 
ttie  defendant;  but  we  are  inclined  to  the 
Ttenr,  and  hold,  that  the  «nployment  of  tbe 
conJnnctlTe  "and"  In  place  of  the  dlsjunctiTe 
-or-  to  that  part  of  the  indjrtment  wWch  :  — ij^;;,*^ "^^^ 
attempts  to  native  the  acspaoa,  while  er- .  chargfaig  the  aale  of  intoxicating  liquors,  the 
roneoa%  waa  not  preJudldaL  transportstlofi  of  aoeh  liquors,  and  the  keeping 

[•}  %  Tbe  trial  eovrt  gave  tbe  JUry  the  of  them-  tw  aale  k  bad  as  ehargiiig  three  sep- 
nsnal  InitmetloB  -e^ere  the  defendant  In  ,  aiote  and  disttect  offenses. 


aiavgBd  with  the  nalait^fal  eels  eC  whMy, 
and  of -flila  tbne  is- no  oomi^aln^  but  appel- 
lant InaiBtB  that  In  addition  to  telUng  ttw 
Jury  taiat  if  it  bdlered  fimn  tbe  erldrace, 
bAyood  a  reaaonable  doubt,  tbat  the  deCmd- 
ant,  Walker,  to  Madison  county,  and  within 
12  months  next  before  the  finding  ot  the  in- 
dictment, sold  whhky  to  Amos  Bunyon,  it 
Mould  find  the  defendant  guilty  and  fix  bis 
punishment  at  a  fine  within  tbe  limits  fixed 
by  me  statute;  md  unless  tbe  jary  bdleved 
fkrom  the  evidence  that  the  d^endant  had 
been  proven  guilty  beycmd  a  reasonable 
doabt,  it  should  find  him  not  guilty,  the  court 
should  have  farther  instrocted  tbe  Jniy  that 
If  it  believed  from  the  erldenoe  that  the  d»- 
fendam  deltverea  tbe  vblAy  mentioned  In 
the  evidence  to  Bunyon,  but  tnrttier  b^teved 
from  tbe  evidence  ^t  the  defendant,  Walk- 
er, w«8  acting  as  tbe  agent  cS.  tbe  said  Bun- 
yon, and  procured  the  whisky  for  him,  and 
was  not  hlnudf  the  seller,  it  should  find 
him  not  gnnty.  TUtm  would  have  been  merely 
a  restatement  In  part  of  tbe  law  given  by 
the  court,  or  rather  timt  law  ateted  converse- 
ly. The  Jury,  under  the-  instructloa  glvrt 
by  the  court,  waa  not  authorised  to  find  tbe 
defoidant  gcdlty,  unless  It  believed  tnm  tbe 
evidence^  beyond  a  reaatmaUe  doabt,  that 
the  defendant.  Walker.  ncM  the  whisky  to 
Runyon.  To  tbat  diarge  he  pleaded  not  guil- 
ty. Tbe  taatmctloB  offered  by  the  appellant 
was  but  a  restatemmt  of  tbat  part  of  tbe 
law  given  by  tlie  court,  requiring  tiie  Jury  to 
acquit  tte  defendant  urilne  it  bdieved  from 
the  evidenee,  beyond  a  reaacmable  doubt,  that 
app^nt  Walker  sold  the  whiskey  to  Bun- 
yon, and  waa  argumentative  In  its  nature. 
It  foUoira  tbat  tbe  trial  court  did  not  err  In 
refusing  to  give  said  instruction. 

For  the  reaacma  indicated,  the  Judgment  Is 
r  evened,  for  a  new  trial. 

Judgment  reversed. 


LOVELACE  v.  COMMONWEALTH. 

(OoQFt  ^  .^tpeals  of  Kentucky.  Jan.  17, 1922.) 

).  Indlotmaat  and  iBfenaatlea  «s»59,l7l— la- 
diotmeat  must  name  offsnse  charged,  aad  ooa- 
vietlos  caa  only  ba  had  for  named  olTeass. 
An  indictment   must   name   the  offense 

charged  thereby,  and  conviction  can  be  had  only 

for  the  offense  named. 

2.  ladlotment  and  iafernatloa  «s>l29(3)— la. 
diotmsot  oliarginq  sale,  transportatlos,  asd 
keeping  of  liquor  is  bad. 

Under  Cr.  Code  Prac.  S  126,  an  indictment 
must  charge  but  one  offense,  except  in  the  cases 
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3.  IsdMaaat  and  IiformaUoi  «=9l47— Olisro* 
of  sav«rat»  offtuw  It  dMHiraWa  anleM 

prosecutlOK  electi. 

Where  separate  and  diatiact  offenses  are 
improperly  joined  in  the  indictment,  the  in- 
dictment, is  demurraUe  onleaa  the  common- 
wealth electa  wUch  of  the  offenses  it  wfll  pros- 
ecute. 

4.  latoxIoatlRfl    llqaora    ^222  — IndlotiaMt 
mast  negatlva  •xoeptlons  to  prohlMtloo. 

Under  Acta  1020^  a  81,  i  1»  prohibiting  ^e 
sale,  transportation,  or  keeping  for  sale  of  in- 
boxicatiog  liquors,  except  for  sacramental  and 
other  specified  porposes,  the  exception  ia  con- 
tained in  the  paragraph  creating  the  offense, 
and  moat  be  negatiTed  in  the  indictment 

Am>eal  flrom  Oircnit  Court,  Bowan  County. 

James  Lovelace  was  conTlcted  of  trana- 
portlng  iDtoxicating  Uquori^  and  be  appeala 
Reversed,  with  directl(m8  to  sustain  the  de- 
murrer to  the  Indictment. 

Clay  A  Ho^^  of  Morebead,  for  appellant. 

O.  W.  Nesbitt,  of  Mt.  Sterling,  and  Chas. 
I.  Dawson,  Atty.  Gen.,  and  Thos.  B.  Mc- 
Gregor, Asst.  Atty.  Oen.,  for  the  Common- 
wealth. 

CIiAX,  J.  James  Lovelace,  who  was  tried 
and  convicted  of  the  ottwae  of  transporting 
intoxicating  liquors,  and  his  punishment 
fixed  at  a  fine  of  $200  and  30  days'  Imprison- 
ment in  the  county  Jail,  seeks  a  reversal  of 
the  judgment. 

We  need  go  no  further,  than  the  Indict- 
ment While  the  indictmrat  accuses  the  de- 
fendant of  the  offense  of  seLUng  lutoxicattng 
liquors,  yet  in  setting  forth  the  particular 
circumstances  of  the  offense,  it  charges  three 
separate  and  distinct  offenses:  (1)  Selling 
intoxicating  liquws;  (2)  transporting  Intoxi- 
cating liquors;  (3)  keeping  intoxicating  liq- 
ours  for  sale. 

[1]  It  is  the  rule  that  an  indictment  must 
name  the  offense  charged,  and  that  convic- 
tion can  be  had  only  for  the  offense  named. 
Brooks  V.  Commonwealth,  98  Ey.  143,  32 

5.  W.  403,  17  Ky.  Law  Kep.  698;  Common- 
wealth V.  Tupmao,  30  S.  W.  661,  17  Ky.  Law 
Bep.  217;  Miller  v.  Commouwealthi  117  Ky. 
80,  77  S.  W.  682,  79  S.  W.  250,  25  Ky.  Law 
Bep.  1236,  1931. 

[2]  It  is  also  the  rule  that  an  Indictment 
must  charge  but  one  offense  (section  126, 
Criminal  Code),  except  in  the  cases  men- 
tioned in  section  127,  Criminal  Code,  and  the 
offenses  here  charged  do  not  fall  within  the 
exceptions. 

[3]  AnothOT  rule  equally  well  settled  Is 
that  where  separate  and  distinct  offenses 
are  improperly  Joined  In  the  Indictment  the 
indictment  is  demurrable,  unless  the  com- 
monwealth elects  which  of  the  offenses  It 
will  prosecute.  Messer  v.  Commonwealth, 
SO  S.  W.  489,  26  Ky.  Law  Bep.  40.  Here  the 
commonwealth  did  not  elect,  and  the  demur- 


rer to  taie  Indictmat  staotild  have  been  sus- 
tained. 

f4]  The  indictment  te  d^ctiva  tor  anotber 
reason.  It  ia  based  oa  aeotton  1,  c  fil,  Ada 
1920,  which  ptmUlm: 

*Tniat  It  shall  be  unlawful  to  manvteetiiTe, 
sell,  barter,  give  away,  or  keep  for  sale,  or 
transport,  spiritnons,  vinous,  malt  or  intox- 
icating liquors  except  for  sacramental,  nodfd- 
nal,  sdenttSc  or  medianical  pnrposea  la  the 
commonwealth  of  Kentockj." 

We  have  repeatedly  h^d  that,  tC  an  ex- 
ertion la  contained  la  the  paragraph  of  the 
statute  creating  and  describing  the  fffr^nw. 
it  must  be  n^tlved  In  tba  indlctnieot  Sodi 
is  the  case  hwe,  and  an  indictment  wh^ber 
charging  the  offense  of  sdUng  or  transport- 
ing or  keeling  for  sale,  sturald  cfntatai  the 
further  allegation,  **for  oQier  tban  sacra- 
mental, medicinal,  sdoitlflc  or  medianical 
purposes  In  the  Commonwealth  of  Ken- 
tucky," or  oflier  wiHrds  of  similar  imp<wt 
Dials  T.  Commonwealth.  182  Ky.  440,  233  8. 
W.  888. 

Wherefore  the  jndgmoit  Is  reversed,  and 
cause  remanded,  with  directions  to  sustain 
the  demurrer  to  the  Indictment 


HANGER  V.  LOUISVILLE  4  N.  R.  00. 

(Court  of  Appeals  of  Kentucky.   Jan.  17, 
1922.) 

RallroaSt  «=»l03(l)~«oatribatlos  to  oott  of 
maJntenanoe  of  feaoe  not  reqalred. 

Under  Ky.  St  K  178»-179»,  govemhig 
railroad  fences  and  providing,  in  sections  1792 
and  1796,  that  the  statute  shall  not  apply  to 
any  railroad  that  has  ccmdemned  its  right  of 
way  and  compensated  thvtaBitdowner  for  fenc- 
ing, a  railroad  company  whidi  has  condemned 
its  right  of  way  and  paid  damages.  Including  a 
sum  for  fences,  is  under  do  obligation  to  cod- 
tribnte  to  the  cost  of  maintaining  fences,  not- 
withstanding the  amendatory  provision  of  aec- 
tfoD  1795,  making  all  laws  governing  faHn  fenc- 
es applicaUe  where  railroad  corpoiatioas  are 
required  to  fence, 

Sampson,  J.,  dissenting. 

Appeal  from  (3rcalt  Oonrt^  Uadlson 
County* 

Action  by  Ellzabelb  A.  Hanger  against  tbs 
Louisville  &  Nashville  Ballroad  Company* 
Judgment  of  fliwtnigm^i,  and  idalntUE  appeals. 
Affirmed. 

J.  J.  Greenlea^  of  Bldunond,  for  appel- 
lant 

Benjamin  D.  Warfleld,  of  I^nlavlUe,  and 
A.  B.  Bnmam,  Jr.,  of  Blchnumd,  for  apifeUee. 

CLAT,  J.  Mrs.  Ulcabeth  A.  Hanger  now 
owns  a  large  tract  of  land  Just  outside  d 
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fbe  dty  o£  Rlcbmond,  which  she  Inherited 
from  her  fatbw,  William  Arnold,  who  died 
several  years  ago.  While  the  land  was  own- 
ed by  WUUam  Arnold,  the  B..  N.  I.  &  B. 
Railroad  Company,  now  a  part  of  the  LouIb- 
Tllle  &  NasbTille  Railroad  System,  condemQ- 
«d  a  right  of  way  through  the  land,  which 
made  it  necessary  to  erect  two  new  fences 
along  the  right  of  way.  In  the  condemnation 
proceedings  the  Jury  returned  the  following 
TO-dlct: 

"We,  of  the  Jnry,  find  for  the  defendant  the 
aetnal  value  of  the  land  taken,  9f3,000;  iBjaries 
to  rewdtu  of  land  and  infidoBf  hi,  fl^OOO; 
BeeoBHTT  teMOi,  |2,000." 

The  xailroad  paid  the  damages  assessed 
and  received  a  deed  for  the  right  of  way. 
Some  time  ago  Mrs.  Hanger  notified  the 
Louisville  &  Kashvllle  Railroad  Company  to 
pay  one-half  the  costs  of  maintaining  the 
fences,  and,  the  ccunpany  having  declined  to 
cmnply  with  the  notice,  this  salt  was  brought 
to  compel  it  to  do  so.  A  demurrer  was  sus- 
tained to  the  petition  and  the  petition  was 
dismissed.  Mrs.  Hanger  appeala 

The  act  with  reference  to  railroad  fences 
embraces  sections  1789  to  1799,  Inclusive, 
Kentucky  Statutes-  Section  1789  places  a 
railroad  company  owning  its  right  of  way, 
and  which  has  been  constructed  and  In  opera- 
tion for  five  years,  upon  the  same  terms  and 
obligations  with  other  landowners  owning 
adjoining  lands  in  the  commonwealth.  Sec- 
tion 1T90  makes  it  incumbent  iqmn  the  rail- 
road to  construct  and  maintain  a  good  and 
lawfol  fence  on  one-half  of  the  distance  of 
the  division  lifie  between  such  rights  of  way 
and  the  adjoining  lands,  except  as  therdn- 
after  provided.  Section  1791  provides  that, 
where  one  party  has  built,  the  other  may  be 
required  to  buUd,  and  prescribes  the  necea- 
sary  QOtkeB,  section  1782  la;  In  part,  as  UHr 
lows: 

"That  the  provisions  of  this  act  shall  not 
apply  in  any  case  w&erein  any  ctwporation  or 
person  owning  or  controlling  and  operatinf 
such  railroad  has  famished  the  material  to 
construct  a  fence,  or  condemned  its  right  of 
way,  and  paid  the  owner  or  his  vendor  dam- 
ages,  in  the  estimation  of  which  the  cost  of 
feneiiv  was  taken  into  contldenitiim,  nor  be  so 
construed  as  to  rsqvire  soeh  corporation  or 
person  as  aforesaid  to  bidld  any  fence  along 
the  Une  thvongb  any  town  oi  dfr*  ot  sceom  any 
public  or  private  pasaway." 

Section  1793  deals  with  catQe  guards. 
Section  1794  gives  to  the  landowner  who  has 
already  built  a  lawful  fence  along  the  whole 
distance  of  the  division  line  between  his  land 
and  the  li^t  of  way  of,  any  railroad  the 
right  to  remove  one-half  the  fence.  Section 
1795  provides  that  all  laws  and  parts  of 
laws  governing  the  construction  of  farm 
fences  are  held  to  apply  to  railroad  fences 
in  all  cases  wher^  by  the  provieions  of  this 
■ct^  railroad  oorpontions  ore  required  to 


fence  their  il^t  of  waj.  Sectlfm  1796  Is  as 

follows: 

"That  this  act  shall  not  apply  to  any  land 
wfaero  the  owner  or  his  vendor  has  received 
compensation  for  fencing  the  suae." 

^e  remaining  sections  are  not  materiaL 
It  is  suggested  in  argument  that  It  la 
unfair  and  inequitable  to  place  on  the  land- 
owner the  entire  burden  of  maintaining  a 
fence  which  he  would  not  have  had  to  con- 
struct or  maintain  had  it  not  be«i  for  the 
action  of  the  railroad  In  condemning  a  right 
o£  way  through  bis  land,  and  that  the  stat- 
ute should  be  so  construed  as  not  to  exempt 
the  railroad  from,  the  liability  of  mainte- 
nance, but  Mily  fr<XQ  the  UaUlity  which  U 
had  already  dtst^arged  by  the  paymaat  of 
damages.  The  fencing  law  Is  purely  statu- 
tory, and,  w^e  it  not  tor  the  statute,  then 
would  be  no  liability  whatever^  Tbskt  being 
true,  we  are  not  at  liberty  to  Ignore  the 
plain  terms  of  the  statute  for  the  purpose  of 
giving  effect  to  our  own  notions  of  what 
would  be  fair  and  equltaUe  between  the 
parties.  The  very  statute  whidtk  Imposes 
upon  a  railroad  company  certain  obllgatl<Nas 
with  respect  to  fences  along  its  right  of  way 
provides  that  the  provisions  of  the  act  shall 
not  apply  to  any  railroad  that  has  condunn- 
ed  its  right  of  way  and  paid  the  owner  or 
his  voidor  damages  in  the  estimation  of 
which  the  cost  of  fencing  was  taken  into 
consideration.  It  further  provides  that  the 
act  shall  not  apply  to  any  land  where  the 
owner  or  his  vendor  has  received  compensa- 
tion for  fencing  same.  It  is  clear  from  this 
language  that  tjie  Legislature  infeaded  that 
nime  (tf  the  provisions  of  the  act  should  ap- 
ply In  the  circumstances  mentioned,  and, 
when  those  circumstances  arise,  we  cannot 
override  the  legislative  will  by  declaring  that 
any  particular  provision  is  still  in  force. 

There  is  no  merit  in  the  contention  tliat 
sections  1792  and  1796  were  repealed  by  sec- 
tion ITQSt  which  was  enacted  in  the  year 
1900,  and  provides  that— 

"All  laws  sad  parta  of  laws  governing  tlie 
construction  of  farm  fOkces  are  held  hereby  to 
sKtly  to  railroad  fences  In  all  cases  where,  1^ 
the  provision  of  this  act,  railroad  t»>rpDrations 
are  requiced  to  fence  their  light  of  way." 

Qy  Its  very  terms,  section  1795  Is  limited 
to  cases  where,  by  the  provisions  of  the  act, 
railroad  corporations  are  required  to  fence 
their  right  of  way.  Here  the  railroad  com- 
pany was  not  required  by  the  act  to  fence 
its  ri^t  of  way.  On  the  contrary,  it  was 
required  by  an  entirely  different  act  merely 
to  compensate  the  landowner  In  damages, 
and  Included  in  those  damages  was  the  neces* 
sary  fencing. 

As  the  railroad  condemned  a  right  of  ufay 
through  the  land  in  question,  and  paid  the 
former  owner  damages  In  the.estiipation  pf 
which  libB  cost  of  facing  was  tal^en  iatif 
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conslderatloD,  it  followa  tbat  tlie  railroad 
company  Is  under  no  obligation  to  ccmtribnte 
to  the  cost  ot  maintaining  tbo  fences.  That 
being  tme,  tbe  donnrrar  to  tbe  petition  was 
properly  sustained. 
Judgment  affirmed. 

SAMPSON,  J.  (dissenting).  The  great  in- 
justice'to  landowners  caused  by  the  constmo- 
ticai  put  upon  section  1789  to  and  IndwUng 
secticni  1790,  Kentadty  Statutes,  by  the  ma- 
jority opinion  of  this  court,  no  less  Iftan  tlw 
^MUirent  unreasonableness  tb^eot,  Imp^ 
ma  to  dlBseut  from  the  holding,  and  to  set 
out  briefly  my  reasons  dlsseotlDS.  Tbe  opln- 
lim  h<MB  the  said  sections  of  the  statute 
to  mean  that,  where  a  railroad,  1^  ooa- 
dcmnatlop  proceedings,  forces  its  way 
throni^  the  farm  of  another  and  is'  assessed 
with  the  original  cost  of  tbe  fencing  of  Its 
proportional  part  of  the  right  of  way  necee> 
sary  along  the  same,  to  protect  tbe  railroad's 
inoperty  as  well  as  that  of  the  landowner, 
tile  railroad,  diall  not  be  liable  at  any  fu- 
ture time  fSor  any  part  of  the  cost  of  re- 
building, maintaining,  or  keeping  in  repair 
tbe  said  fence,  but  Ibat  OAb  entire  burd«i 
shall  be  borne  by  tbe  landowner  alone ;  that 
if  tbe  fence  Is  destroyed  by  fire  or  storm, 
<a  when  It  decays,  as  It  will  throogb  the 
lapse  of  time,  the  fence  nmst  be  rebuilt 
by  the  farmer  or  landown^  at  his  sole  ex- 
pense, although  tbe  fence  is  for  the  joint  use 
and  benefit  alike  of  tbe  railroad  and  the 
landowner,  and  this  burden,  heavy  and  un- 
ceasing as  it  is,  must  be  sustained  by  tbe 
landowner  and  his  descendants  through  tbe 
ages.  1  think  such  a  construction  of  the 
statute  is  wholly  contrary  to  our  public  poli- 
cy and  unwarranted  by  the  language  em- 
ployed. 

By  section  1789  it  Is  expressly  provided 
that  a  railroad  "is  hereby  put  on  equal  terms 
and  obligations  with  other  landowners  own- 1 
Ing  adjoining  lands  fn  this  commonwealth." 
nils  is  the  first  section  of  the  act  relating 
to  railroad  fences,  and  is  Intended  to  declare 
the  public  policy  of  the  state  upon  the  sub- 
ject This  provision  Is  absolnttiy  fair.  Hie 
burden  of  building  and  maintaining  fences 
along  tbe  right  of  way  of  a  railroad  Is  divid- 
ed between  Joint  landowners,  the  farmer  and 
the  railroad,  for  whose  joint  benefit  the 
fence  is  constructed  and  maintained^  Tbe 
cost  of  tbe  original  cmstmctlon  of  a  fence 
Is  the  smallest  part  thereof.  Tte  great  ex- 
pense comes  in  maintaining  the  fence 
through  all  the  succeeding  years.  Sudi  a 
fence  Is  a  partnership  affair,  just  as  between 
the  lands  of  farmers,  and  tbe  same  rules 
ahould  In  equity  be  applied.  The  original 
act  relating  to  railroad  fences  was  passed  in 
February,  1893,  and  no  doubt  was  Intended 
to  have  the  construction  for  which  I  contend, 
but  this  act;  being  somewhat  doubtful  In 
Its  meaning,  was  amended  March  17,  1900, 
for  the  pnrpoee  ct  removing  all  doubt  and  of 


making  certain  the  liability  of  die  railroad 
for  Its  share  of  the  cost  of  the  maintenance 
of  tbe  fencing  on  tbe  Une  between  tbe  right 
of  way  and  tbe  adjoining  landowners;  this 
amendment  reading: 

"All  laws  and  parts  of  laws  govemins  the 
constmctioQ  of  farm  fences  are  held  hereby 
to  apply  to  railroad  fences  in  all  cases  where, 
by  tbe  provision  of  this  act,  railroad  corpora- 
tions  are  required  to  fence  thdr  right  of  way.* 
Ky.  St  f  1796. 

This  amendment  to  the  original  act  relat- 
ing to  railroad  fences  was  passed  by  tlie 
Legislature  atvm  years  after  the  two  sec- 
tions (1792  and  1796)  on  which  tbe  majority 
opinion  Is  based,  and  therefore,  supersedes 
those  two  sections,  and  makes  the  fence  alon? 
a  right  of  way  of  a  railroad  subject  to  all 
the  laws  governing  tbe  construction  of  farm 
fences,  and  this  Includes  that  part  of  Qie 
law  which  requires  the  Joint  owners  of  a 
fence  to  maintain  It  The  amendment  abovp 
quoted  was  Intended  to  prevent  tbat  con- 
struction of  the  statute  which  the  majority 
opinion  has  placed  upon  it  What  reason  Is 
there,  or  can  there  be,  why  a  railroad  com- 
pany owning  land  which  by  law  la  reqnlred 
to  be  fenced  should  be  exempt  from  the  cost 
of  maintaining  tbe  fence  wblcb  Is  built  ft>r 
Its  protection,  and  the  entire  burden  placrd 
upon  the  adjoining  lands?  In  good  con- 
science, is  there  anything  fair  or  reasMiable 
about  this?  Must  a  landowner  whose  farm 
has  been  laid  open  by  the  constmctlon  of  t 
railroad  against  his  will  be  required  to  bnild 
and  maintain  a  fence  along  tb^  right  of  way 
of  the  railroad  for  the  advantage  of  tbe  cor- 
poration ?  The  mere  statem«it  of  the  pnvo- 
sltion  offends  the  sense  of  justice,  and  de- 
mands tbat.  If  this  Is  tbe  constructlou  to  be 
put  upon  the  sections  as  now  contained  in 
the  statute,  the  lawmaking  body  of  tbe  state 
should  make  another  and  more  effectual  at- 
tempt to  make  the  statute  clearly  mean  what 
no  doubt  tbe  or^nal  framers  thereof  in- 
tended It  should  mean,  that  railroads  own- 
ing rights  of  ways  are  "put  on  equal  terms 
and  obligations  with  other  landowners  own- 
ing adjoining  lands  in  this  commonwealth," 
and  that  the  sec  tions  of  the  statute  relating 
to  farm  fences  be  applied  to  railroad  fences 
in  all  cases  so  far  as  it  affects  tbe  main- 
tenance thereof.  Of  course,  where  the  rail- 
road company  la  assessed  in  condonnatloii 
proceedings,  not  only  with  the  cost  of  the 
original  construction  of  the  fence,  but  for 
Its  maintenance  also,  tills  rule  should  not  and 
would  not  apply ;  but,  where  the  railroad 
only  contributes  Its  pro  rata  part  of  the 
original  cost  of  the  construction  of  the  f&xe. 
It  should  rightfully,  as  I  believe,  under  the 
statute  as  It  now  exists,  be  compelled  to  as- 
sist in  maintaining  the  fence  as  do  other 
joint  owners  of  such  Improvements. 

For  these  reasons  I  respectfully  dissent 
from  the  majority  <vlnl<m  of  tbe  court. 
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8ANF0RD  V.  ROBERTS.  Slwriff. 


(Court  of  Appeals  of  Kentucky,  Jan.  13, 
1022.) 

I.  TuMtlOR  ^608(S)-C«Mectto«  M«  r«- 
straluri  iMoaaa*  atMMnaat  I«  mmUtft  Mn- 
lew  it  anoMBta  to  spollaAloi. 

Equity  will  enjoin  the  collection  of  a  tax 
only  where  the  tax  Is  illegal  or  void,  and  will 
BOt  enjoin  merely  because  the  aasessment  was 
«xce8siTe,  uidess  It  was  bo  excessive  as  to 
amount  to  spoliation. 

2.  Taxattoa  «bb608<5)— Dtaerinlutlag  asMM- 
■Mt  !•  Mt  niaflil  M  M  to  utttwriM  iHJano- 
ttoB. 

The  fact  that  the'valuation  of  property  was 
excessiTe  aa  compared  to  that  of  similar  prop- 
erty, and  was  therefore  discriminatory,  does 
not  make  it  iflegal  so  as  to  authorize  injunction 
to  restrain  collectioii,  but  the  taxpayer's  remedy 
ia  Igr  appHeatton  to  the  board  of  aaperrisors 
uBdar  Sc.  |  4120,  and  appeal  from  the 
board'a  taHSng  under  Motion  412& 

3.  CoMiis  ^24— Conaent  eaanot  give  Jirisdic. 
ttoa  ta  aaJoiR  exoeaslve  tax. 

The  fallare  of  the  sheriff  to  object  to  a  salt 
to  enjoin  collection  of  a  tax  baaed  on  an  ex* 
ceasiTo  aMemnent,  for  the'reitoon  AtA  the  ap- 
peal under  Ky.  St.  |  4128,  i«  ezdastve,  does 
not  siw«  the  ooort  joriadictiott  to  entertain  .the 
injonetioo  aoit,  aince  the  parties  cannot  change 
the  effect  of  the  atatnte, 

4.  Coarts  4=>i— ^•InitdlotlOB"'  iMned. 

The  jnriadletion  of  the  snbject-matter  la  tiie 
power  to  hear,  determine,  and  enforce  the  con- 
dnaionB  reached. 

[Bd.  Nbto^For  other  deflaltiona,  ■««  Words 
and  Fhraaea,  First  and  Second  Baries,  Jaria- 
dietfon.] 

5.  Taxation  ^Q08(5)— Jurisdiction  over  «x- 
eoBSlve  assaasmeat  by  appeal  iloes  not  au- 
thorlzo  InJonetlOB. 

The  fact  ttiat  the  court  is  i^lYta  juriftdie* 
tion  to  rcriew  ai»  exceaalTe  aaaeaameiit  on  ap* 
peal  ffoai  the  ipiarteriy  comt  and  the  board  of 
aaperrison  does  not  caaifsr  on  the  ooart  juris- 
<tietion  over  an  original  salt  to  enjoin  collec- 
tion of  tax. 

Aiveia  fn»n  Olrenlt  Couct,  Shdby  County. 

Suit  for  Injunction  by  B.  H.  Sanford 
against  1*.  O.  Boberts,  as  Sheriff.  Judgnmit 
for  defendant,  and  plaintUT  appeals.  Af- 
tlmed. 

John  D.  Oaxroll,  of  Frankfort,  and  Pickett. 
Barrl<&iaan  &  Kaltenbachw,  of  ShdbyTlUe, 
for  appellant 

£.  B.  Davia,  Go.  Atty.,  of  ShelbyvlUe.  Chas. 
I.  Dawsm,  Atty.  0«l.,  and  Thos.  B.  Mc- 
'Gregor,  Aast,  Atty.  Qen.,  for  appellee, 

MOOBUAN,  J.  Bobert  H.  Sauford  filed 
suit  in  the  Shelby  circuit  court  to  enjoin  and 
restrain  h.  O.  Boberts.  the  sheriff  of  Shelby 
county,  from  collecting  in  excess  ot  9600  tax- 


es on  847  acres  of  land,  for  the  year  1920. 
The  petiUfHi  alleges  that  Ow  idatntlff  was  the 
owner  ot  tb»  land  on  July  1, 1S19,  and  that 
It  wa«  assessed  1^  the  assesscw  and  board  of 
auperrlBors  of  Shelby  county  on  that  datcb 
for  taxes  for  the  year  1^0,  at  a  value  of 
$183.57  an  acre,  whereas  land  of  equal  vahie 
and  as  well  situated  in  the  sanne  vicinity  was 
assessed  at  $60  to  $100  an  acre.  It  was  aver- 
red Uiat  the  plaintiff  had  been  discriminated 
against  in  the  assessmoit,  and  that  the  sheriff 
was  threatening  to  and  would  collect  the  tax 
bin  of  $1,114.75  unless  he  wae  enjoined  and 
restrained  from  so  doing.  Plaintiff  asked  for 
an  Injunction  against  the  sheriff,  restraining 
and  enjoining  the  collection  of  more  than 
$500  of  the  tax  bill,  and  for  reassessment  of 
the  land  at  $60  an  acre. 

Answer  was  filed  by  the  defendant,  the 
first  paragraph  of  which  was  a  plea  to  the 
jurisdiction,  and  the  second  paragraph  was 
a  denial  of  the  discrimination  charged  in  thi^ 
petition.  Later,  the  sheriff  withdrew  the 
first  paragraph  of  the  answer,  and,  the  case 
being  submitted  on  an  agreed  statement  of 
facts,  the  trial  court  dismissed  the  petition 
and  dissolved  the  restraining  order  on  the 
ground  that  It  was  without  Juiiadictlon  to 
grant  the  relief  sought 

The  Judgment  was  evidently  founded  on 
the  Statutes,  section  4120  of  which  confers 
upon  the  board  of  supervisors  the  power  to 
reduce  or  to  raise  the  assessment  of  prop- 
erty, and  section  4128  gives  to  the  taxpayer 
the  right  of  appeal  from  the  board's  finding 
to  the  quarterly  court,  within  30  days  after 
the  final  adjournment  of  the  board,  and  the 
further  right  to  ajK>eal  fnnn  the  decision  of 
the  quarterly  court  to  the  drcnlt  court  and 
then  to  this  court.  In  the  same  nmnnw  that 
tb«  law  allows  ivpe<U8  la  tU  ctwm 

Conceding  that  the  procedure  authoziied 
by  sectloo  4128  Is  nadwire  In  cases  of  re- 
cessive valuation.  It  Is  Indated  that  the  aa- 
sessmoit  comidaSned  of  In  thla  caae  1m  dla- 
crlminatory  and  Illegal,  and  tberefm  a  court 
o£  equity  Is  autboriwd  to  Intervene  by  In- 
junction and  protect  the  tazpayw.  Gases  in 
which  relief  hu  been  granted  by  Inj auction 
are  cited  in  siutport  ot  this  contention.  Tbeor 
are,  however,  in  our  opinion  dlstlngolshable 
tram  this  c(is& 

[1]  Koitucky  Heating  Go.  v.  dtg  of  Louls- 
vlUe,  174  Ky.  142»  192  S.  W.  4,  reUed  on  by 
appelant;  was  not  an  injnnction  suit,  but 
was  a  salt  to  collect  a  ftanchlse  tax  assessed 
agaimt  tte  appellant.  It  was  stated  ttwre 
that— 

If  the  asaeasing  authority  "acts  corruptly  or 
fraudulently,  or  makes  an  assessment  so  ex- 
cessive aa  that  it  amounts  to  spoliation,  or  by 
mistake  or  oversight  assesses  propwty  la 
such  a  manner  ss  to  subject  It  to  double  tax- 
ation, the  conrt  will  in  a  suit  to  collect  or  to 
enjoin  the  collection  of  the  taxetf  grant  the  ag- 
grieved taxpayer  sdequate  reliet" 
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-  BotltTufurtluritatea: 

"Where  the  mtatafce  complained  of  la  a  mere 
error  of  judgmeot,  inTOtrbiB  only  the  correct 
talnation  of  the  property,  as  where  the  tax- 
payer tnalata  that  it  should  be  Tallied  at  one 
■urn  and  the  board  Telaes  it  at  another  and  a 
higher  Bum,  the  finding  of  the  board  will  be  con- 
clasive  and  the  court  will  not  undertolte  to  re- 
view or  correct  it  unleea  it  is  clearly  abown 
that  the  valoation  fixed  1^  the  board  is  ao  ex- 
ceaaiTe  aa  to  amount  to  aptdlation." 

From  on  examlnaUon  of  fbat  dedrioa  it 
will  be  observed  that  the  queatlon  lalaed  here 
was  not  presented  in  that  case,  but  the  court 
did  lay  down  certain  niles,  wherdn  It  was 
announced  that  an  iQjnnctlon  would  not  be 
granted  against  an  excessive  assessm^t,  but 
only  against  an  Illegal  or  volA  tax. 

Shnlnence  DlstUlerr  Ca  r.  Henry  County 
Board  of  SuperriBors  et  aL,  178  Ky.  811,  200 
8.  W.  347,  Is  likewise  Inapplicable,  for  In  that 
case  the  aggrieved  tas^ayer  pursued  the 
metbod  for  a  review  provided  by  section  412S 
of  Eentuc^  Statutes. 

Nor  do  we  understand  that  Fiscal  Court, 
Owen  County,  etc.,  v.  I*.  &  A.  Cox  Co.,  132  Ey. 
738.  117  S.  W.  296,  21  L.  B.  A.  (N.  S.)  83,  is 
autbority  for  tills  proceeding.  An  examina- 
tion of  that  opinion  disposes  the  t&ct  that 
the  tax  was  a  prohlbltiTe  license  tax,  levied 
by  the  fiscal  court,  amounting  to  spoliation, 
and  there  was  no  other  remedy  provided  for 
tbe  taxpayer.  The  Injonctkm  was  placed  on 
the  groimd  that  the  license  tax  was  inDhiU- 
tive,  and  therefore  UlegaL 

It  is  thoroughly  well  established  ttiat  a 
court  of  equity  will  oijoln  tbe  collection  of 
an  Illegal  tax.  There  Is  a  ftOl  discussion  of 
tbe  subject  in  City  of  Lancaster  v.  Pope,  156 
Ky.  1.  160  S.  W.  S09,  Ann.  Gas.  19150,  752, 
where  the  autborltleB  are  collated,  and  tt  is 
clearly  stated  that  equity  will,  at  the  In- 
stance of  a  slns^e  taxpayer,  grant  relief 
against  an  IQegal  tax.  But  Oirougtaont  the 
dlacusMon  Otere  is  an  mnnistakable  recogni- 
tion of  the  limitation  of  power  that  prohibits 
a  court  of  equity  from  Interfering  with  ex- 
conive  valuation  or  assessments. 

In  Negley  v.  Hendersim  Bridge  Oo.,  107  Ey. 
414.  54  S.  W.  171,  21  Ey.  law  B«p.  1154,  it 
was  said: 

"This  court  has,  in  a  nnmber  of  caaes,  held 
that  'a  mere  opinion  on  the  part  of  a  tax- 
payer tiiat  an  excessive  valoation  has  been 
placed  upon  hfs  property  famished  no  ground 
for  enjoining  the  collection  of  taxes  due  to  ei- 
flter  the  State  or  county.'  See  Buaaell,  Sheriff, 
V.  Carlisle,  10  Ky.  L.  R.  285  (8  S.  W.  14); 
Ward  V.  Beale,  91  Ey.  60  (14  S.  W.  967) ;  and 
Boyer  Wheel  Oo.  v.  Taylor  Co.,  20  Ey.  L.  R. 
904  (47  S.  W.  876).  Bat  the  right  to  have  an 
Injunction  to  restrain  tbe  collection  of  an  il- 
legal and  void  tax  has  long  been  recognized  in 
this  state,  upon  the  ground  of  the  inadequacy  of 
tite  remedy  at  law." 

While  the  Injunction  wfts  granted  in  that 
case  it  was  because  the  additional  assessmoi^ 


made  without  notice  to  the  taxpayer,  was 
manifcatly  lllagal  aol  void.  It  Wis  «n  that 
ground  alone  that  the  Injunction  was  allowed. 
A  similar  decision,  with  the  identical  reasm 
therefor,  Is  Boske  v.  Lewis  If arx  ft  Bros.,  161 
Ky.  460.  170  S.  W.  U75. 

In  Boyer  Wheei  Co.  v.  Taylor  County,  etc^ 
104  Ey.  741.  47  S.  W.  876,  It  was  said: 

"Besides,  Individnal  grievances  as  to  assess- 
ment, which  are  founded  oidy  upon  opinion 
that  the  proper^  has  been  assessed  too  hl^ 
furnish  no  ground  for  enjoining  the  collection 
of  taxes  due  either  tbe  state  or  county.  See 
RoBseU,  Sheriff,  v.  Cariiale,  etc..  10  ECy.  Law 
Bep.  285  (8  8.  W,  14).  And  the  aoiudaMS  of 
this  position  is  evident.  If  taxpayera,  upon  a 
mere  opinion  of  excessive  valuation,  can  pre- 
vent by  injunction,  the  collection  «f  the  reve- 
nues due  the  state  or  county,  conforiea  and  in- 
Gonvanience  would  speedily  reault  tberefiom." 

The  language  quoted  convincing  states 
the  reason  for  the  rule  heretofore  announced. 
Applying  It  In  that  case,  It  was  held  that  by 
falling  to  pursue  the  remedy  provided  by  the 
Statutes  appelant  had  lost  Its  rlSht  to  com- 
plain, as  the  sole  ground  for  r^et  was 
excessive  valuation.  To  the  same  ^ect  is 
Johnson,  Sheriff,  t.  Bradley-Watklns  Tie  Co.. 
27  Ky.  Law  Bep^  540^  85  S.  W.  726. 

This  case  cannot  be  located  within  that 
class  of  cases  relied  on  by  appellant,  but 
comes  directly  within  the  prlndpal  orandat- 
ed  In  the  Boyer  Wheel  Go.  and  Neglqy  Oases, 
supra.  It  not  aiwearing  that  there  was  fraud 
in  the  assessmoit  or  that  the  valuation  was 
so  high  as  to  amount  to  Bpt^tkai,  the  dx- 
cult  court  was  obviously  without  power  to 
grant  relief  by  injunction. 

[2]  We  cannot  c<Hicur  In  the  argument  that, 
If  It  be  admitted  that  the  valuaUon  wu  ex- 
cesslvf^  as  compared  to  the  assessm^t  ot 
property  ot  like  value  In  the  same  vldnlty, 
it  was  a  discriminatory  assessment,  and 
therefore  illegal.  Hha  dednctton  la  lUoglcaL 
The  statute  gives  to  the  tasq^iyer  a  remedy 
for  an  occesstve  valuation,  anS  necessarily 
the  question  of  excesalvaiesB  Is  largely.  If  not 
wholly,  determined  by  a  comparisiiB  with  oUi- 
er  assessments  of  similar  iwoperty.  Practical- 
ly every  excessive  Taluatim  is  dfaarlmlnatory, 
bet  .that  dees  not  make  an  lll^al  or  a  vodd 
tax.  It  Is  only  where  the  tax  la  illegal  or 
Told  or  whwe  the  aasessaient  Is  ftatudulmt 
or  amounts  to  spoliation,  thus  rendering  the 
tax  illegal,  that  a  court  of  equity  la  anthor- 
laed  to  grant  rcUef  by  Injunction. 

IS]  It  is  also  argued  that,  as  the  dterifl 
withdrew  his  plea  to  the  Jurladiction  and  con- 
sulted to  a  trial  of  the  case  by  the  circuit 
Judg^  that  court  was  clothed  wlttt  Jurisdic- 
tion which,  otherwise  it  admittedly  did  not 
possess,  to  grant  the  Injunction  sought  Id 
other  wOTds.  it  is  said  ttiat  tbe  remedy'  pro- 
vided in  section  4128  is  exdnsiv«k  If  the 
sheriff  bad  made  obdectton  to  the  pdranit  of 
any  other  remedy,  but  hBvli«  consented  to  try 
the  subject-matter  in  an  injunction  Suit  the 
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statute  ^trai  at  once  divested  of  Its  foro»  iad 
effect,  sod  a  new  remedy  created  for  the  tax- 
'paTer.  'Oui  Btatemeit  of  tbe  argmnent  soffl- 
itenfly  Tefvtss  It;  IttSganta  cftnnot  emascn- 
late  a  statnte  In  that  maoner. 

[4, 1]  If  section  4128  Is  tbe  exchislTe  rem- 
edy fot  an  assrlered  ta^qmyer  in  a  case  eet 
tbte  kind,  oocsent  to  another  method  -or  an- 
ottaer  fcbid  of  adjndtoatiiw  oftanot  create  a 
new  remedy^  Jurisdiction  of  the  snbjeet-mat- 
ter  is  created  by  law,  and  cannot  be  conferred 
by  the  parties.  Oottr^  t.  Thinapson.  Iff  N. 
J.Law^844;  State  t.  Mortensea.  26  Utah,  m. 
78  Pac  062,  688;  Peak  t.  People.  71  IlL  278. 
It  la  a  nniversal  rule  of  law  tbat  the  parties 
cannot  by  consent  give  a  court,  as  saeh,  Jnris- 
dictton  In  a  matter  wblch  to  excluded  by  the 
laws  of  tbe  land.  7  B,  a  L.  p.  1038.  The 
fact  tbat  the  court  mlglit  have  acquired  Juris- 
diction of  the  assessmMit  by  app^  from  the 
quarterly  court,  in  which  eT^t  It  would  have 
acted  as  a  Buperrislng  assessing  ag^t  (Ekni- 
nence  Distillery  Co.  t.  Henry  County  Board 
of  Sap^viBora,  supra),  in  no  wise  confers 
upon  it  Jurisdiction  to  entertain  an  Injuoc- 
tlott  suit  JuriadictiQn  means  the  power  to 
liear,  determine,  and  «iforce  tbe  condnslons 
reached.  It  is  conferred  by  law,  and  cannot 
be  omferred  by  tbe  omsent  of  parties,  espe- 
cially where  the  law  has  provided  anotha 
method  of  procedure  for  determining  the 
question,  as  It  has  done  in  this  case. 

For  the  reasons  indicated  the  Shelby  cii> 
cult  court  was  without  pawev  and  Jurisdic- 
tion to  adjudicate  in  this  action  the  matter 
soug^  to  be  adjudicated,  and  the  Judgment 

tbwafm  afllrmed. 


JESSE  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentnc^.   Jan.  18, 

im) 

1.  Crlmlaal  law  «=al  l87(S)-*D«feadaat  oaanot 
oomplaJR  of  evldeaoe  of  kit  eooialtslon  of 
aaother  ofisie  wkore  fee  latradiosd  slttUar 

evidence  blnself. 

In  a  homidde  prosecution,  defeodaot  could 
not  complain  on  appeal  of  BdmlsBion  of  eri- 
dence  that  he  was  interested  in  the  operation 
of  a  moonshine  still  where  he  did  not  object 
tiiareto  and  tetrotoeed  mvdi  of  tiit  evidence 
Unaelt 

2.  Homiofde  ^163(1),  829— Testlmeay  that 
defendaat  had  whipped  his  stepson  Isadmlssl- 
bie,  bst  defendant  oonhl  aot  oompiala  where 
be  oaased  testimony  to  be  ellelted  by.  state  hy 
«>oB«-<jfamtn  ation. . 

In  hemicida  pzeucution,  endeace  that  de- 
fendant some  time  before  tbe  crime  had  bmtdl- 
ly  whipped  hiB  stepson  ordinari^  would  hare 
been  incompetent  and  prejudicial,  but  the  de- 
fendant could  not  complain  thereof  where  he 
cansed  encb  testimony  to  be  elicited  by  state 


by  his  erosB-examfnatioif  -  of  iHtnesif  iHio  had 
testified  that  defendant's  genend  repntaticai 
for  morality  was  bad.  * 

3.  Criminal  law  «=»722i/2— Proseoator's  refer- 
enoe  to  testimony  of  othsr  olfenses  by  de- 
fesdast  aot  emneoisly  adtnltted  held  sot 
traoad  for  reversal. 
In  prosecuHon  for  homiclds,  statements  of 
proseeirting  attoney  referring  to  tothnony 
diat  defendant  had  bintaHy  beaten  his  stepwm 
and  had- been  uigaged  In  the  moonsUne  baslneBS 
Mi  Bot  ground  for.  reversal  where  sndi  teeti- 
m<»y  bad  not  been  erroneouBly  admitted. 

4K>w1  fron  Circuit  Ooort,  Cuter  Ooonty. 

GeoB|»  Jaaas  wta  convicted  of  taomldde, 
and  be  appeida.  Affirmed. 

G.  W.  E.  Wolfford,  of  Grayson,  H.  R,  Dy- 
sard«  of  Ashland,  and  A.  J.  Counts,  of  Olive 
Hill,  for  appellant 

Chas.  I.  Dawson^  Atty.  Gen.,  and  Thomas 
B.  McGr^r,  Asst  Att7.  Gen.,  for  ttie  Com- 
raonwealth. 

CLARKE,  J.  On  April  4, 1921,  the  defend- 
ant shot  uid  killed  Jarvey  Newsom,  for 
which  he  was  convicted  and.  sentenced  to  tbe 
p^tentiary  for  16  yeara.  ITor  a  reversal 
of  that  Judgment  he  complains  that  the  court 
committed  prejudicial  eaar  in  the  admission 
of  Inoompetmt  evidence  and  in  an  Instruc- 
tion given,  and  that  tbe  commonwealth's  at- 
torney's argument  to  the  Jury  waa  Improper 
and  preJndldaL 

33ie  evidence  is  In  substance  aa  follows: 
For  a  month,  or  six  weeks  before  the  homi- 
cide Newsom,  Crit  Hall,  and  Homer  Hensley 
were  engaged  in  operating  a  "moonshine 
still"  near  the  homea,  but  not  on  the  lands, 
of  George  Jesse  and  his  brother  Logan  Jeese, 
in  Carter  county.  The  Jesse  brothers  were 
Intimate  frlmds  of  Newsom  and  his  a8so<H- 
ates  and  their  regtUar  patrons,  If  not  their 
partners,  In  the  illegal  businees,  Nemom, 
Hall,  and  Hensley,  if  they  did  not  board  with 
the  Jesses,  were  guests  In  tiieir  homes  mncb 
of  the  time,  day  and  night,  when  they  were 
not  operating  tbe  still.  The  day  befot«  the 
killing  the  Jesse  brothers  took  theb*  tobac- 
co to  Orayson  for  tbe  purpose  of  selling  it, 
but,  owing  to  the  crowded  oonditi<Hi  of  Hie 
market,  were  unable  to  sell  It  that  day. 
Leaving  the  tobacco  In  Orayscm,  they  re- 
turned to  their  homes  tbat  night,  reaching 
there  abont  8  p.  m.  Mfhea  Ge<»ge  Jesse  en- 
tered bis  home  he  found  his  wife  In  bed,  and 
Newsom,  Hall,  H«ialey,  and  Annie  Hall,  de- 
fendant stepdaughter,  sitting  by  tho  fire  In 
the  same  room.  Newsom  was  quite  drunk, 
and  in  Just  a  few  mlnntes  Logan  Jesse  came 
tn,  grabbed  Newsom,  Shook  him,  and  demand- 
ed to  know  why  he  had  mistreated  bis  wife 
in  bis  absence.  Newsom  was  too  dnink  to 
offer  any  explanation,  and  Crlt  Hall  sn^est- 
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ed  that  J€Me  mlt  natU  Vm  momlng  to  talk 
to  blm  abtmt  the  matter,  to  wlildi  Losan 
aeems  to  have  agTee&  As  he  vu  atmnt  to 
leave  tbe  room  the  defendant  asked  him 
what  was  the  matter,  and  he  replied  that  If 
he  wodld  ask  his  own  wife  he  would  proba- 
bly find  ODt  from  ber.  Shortly  tbeieafter 
Xewsom,  Grit  Ban,  and  Hendey  left  def^- 
tufs  hmne  and  wait  to  the  home  of  Mn. 
Lisa  Bentley,  where  they  stayM  all  night 
Just  aftor  they  had  eaten  break&st  tiiere 
the  next  mominf  the  defendant 'and  his 
brother  Logan  rode  up  to  the  gate  In  front 
of  title  house  and  asked  if  Newsom,  Hall* 
and  Hensley  were  there,  and  upon  b^ng  told 
that  th^  were  said  that  they  wanted  to  see 
them.  In  "a  few  ndnntes  Nevreom,  Hall,  and 
Hensley,  together  with  Wes  Jobnson.  and 
poaaildy  others,  who  were  In  the  house,  came 
out  and  walked  down  to  the  gate,  where 
George  Jesse  vfhb  still  seated  upon  his  horse, 
but  Logan  Jesse  had  dismounted  and  was 
standing  by  the  fence.  After  all  the  parties 
had  spoken  Logan  asked  Newsom  and  Hall 
if  they  had  any  whisky,  and,  being  told  that 
they  had  not,  asked  Hall  for  a  dgarette. 
At  about  this  dme  and  without  any  apparent 
reason  George  Jesse  pulled  a  revolver  out  of 
his  pocket  and  began  shooting  at  Newsom. 
NewBom  dodged  and  then  started  to  rim  back 
towards,  the  house.'  The  first  ahot  missed 
him,  but  he  stumbled  and  fell,  and  while  he 
was  down  on  his  all  fours,  with  his  back  to 
the  defendant,  a  second  Bhot  struck  him  in 
the  buttock,  and.  ranging  upward,  penetrat- 
ing his  bladder  and  intestines,  and  from  this 
shot,  which  was  the  only  one  that  strudc 
liim,  he  died  the  next  day.  After  being  shot, 
however.  Newsom  scrambled  to  his  feet  and 
ran  to  the  comer  of  the  honae,  firom  which 
place  be  and  the  defeadant  diot  at  each 
other  several  times. 

The  decided  wd^t  of  the  evMence  la  that 
Newsom  did  not  draw  or  attempt  to  draw  his 
pistol  or  make  any  hostile  dem(Mistratlou 
whatever  until  after  be  had  been  shot  and 
had  retreated  to  the  bouse. 

The  d^endant,  however,  In  which  he  Is 
partially  corroborated  by  his  brother,  testi- 
fied that  the  decedent  came  out  of  the  house 
with  his  hand  on  his  idstol  and  some  kind  of 
an  expression  upon  bis  face  which  tbe  de- 
fendant resented. 

With  reference  to  what  actually  happened 
at  the  homes  of  George  and  Logan  Jesse  the 
day  before  the  killing,  Mrs.  Logan  Jesse  and 
Annie  Hall  testified  that  Newsom,  Crit  Hall, 
and  Hensley  came  to  Logan's  house  in  the 
afternoon  with  some  moonshine  whisky,  of 
which  all  parties  partook,  and  that  Newsom 
attempted  to  rspe  first  Miss  Hall  and  tbra 
her  mother,  Mrs.  George  Jesse,  that  about 
dark  all  parties  except  ^^B.  Logan  Jesse 
went  to  the  borne  ot  G^opge  Jesse  about  300 
or  400  yards  distant,         that  Mrs.  George 


Jease  went  to  bed  witk  «  altt  beadacbe  and 
wtthont  jw^arlng  any  mpper.  HaU  aad 
Hensley  state  that  Mrs,  Qaoiie  Jeeae  became 
Intoxicated,  and  Cor  that  reaaon  went  to  bed, 
and  tb^  doiy  Newsom  atta^ed  or  b^TSd 
Impn^ierly  toward  eUlur  doCndaafa  wife 
or  his  stepdaughter. 

The  court  submitted  to  the  jury  the  qoea- 
Oon  of  self<dtfaue,  as  was  doubtleas  prapn-. 
although  such  was  not  the  defMidanra  real 
defense,  as  will  be  seen  from  his  own  stete- 
ments  given  Mow,  and  as  hla  coanml  ad- 
mits. He  daima,  rather  aa  an  esniae  than 
In  ]ustiflcati<m  of  Us  action,  Oiat  dnring  his 
absence  tram  home  tbe  day  before  Newsom, 
aftw  giving  hla  wife  and  stepdaoghter  whis- 
ky, had  attonpted  to  rape  eadi  of  Oiem; 
that,  upon  learning  of  thhi  from  his  wife  and 
stepdaughter,  he  had  become  greatly  excited 
and  was  unable  to  eat  or  sleep;  that  he  went 
by  Mrs.  Bentley's,  which  was  off  bis  road 
to  GrajTBon,  simply  to  tell  Newsom  not  to  go 
about  this  house  during  his  absence,  but  that 
when  Newsom  came  out  of  the  honse— 

"he  had  a  gun  sticking  there  under  Ms  bstt. 
He  had  on  a  iweater  vpen  in  front  around  that 
Bide,  and  the  rest  ot  it  dosed.  The  gun  was 
■ticking  out  lik«  this.  His  hand  was  on  Uie 
gun.  His  sweater  was  bulged  down  or  stick- 
ing over  hia  paots.  Ton  could  see  the  nickel 
part  of  the  gun.  I  spoke,  'Good  morning,  boys.* 
They  spoke.  Newsom  did  not  speak  until  he 
had  got  about  four  feet  from  the  fence.  When 
Wes  Johnson  and  him  got  down  there,  he 
forced  a  dissgreeable  grhi  on  his  face.  He 
made  me  believe  the  way  be  bad  his  hand  oa 
that  gun  that  if  I  spoke  he  would  nse  tbe  gun. 
I  had  a  gnu  in  my  front  pocket,  tbe  left  one. 
I  was  riding  that  morning.  I  changed  my 
hand,  and  I  know  be  seen  me  change  my  hand 
from  my  pocket  and  draw  tbe  gun  as  he  turned. 
He  pulled  the  gun  and  made  for  the  chimney. 
He  got  to.  the  eUnney  aad  get  behind  it  and 
looked  oat  aronnd  the  comer  and  shot  at  me." 

He  was  then  asked  and  answered:  « 

*^  What  effect  did  It  have  on  you  to  see 
him  come  out  there  in  that  attitude?  A.  I 
conld  hardly  tell  yon;  I  just  shook  and  I  could 
hardly  see  and  I  just  turned  blind.  Q.  Was 
you  able  to  control  the  desire  to  kill  the  man 
who  had  mistreated  your  wife?  A.  No.  sir; 
I  wasn't" 

Without  objection  by  either  party  both 
Bides  went  fully  and  to  great  lengUi  into 
whether  or  not  the' defendant  and  his  brotiiw 
Logan  were  partners  with  Newsom,  Hall,  and 
Hensley  In  the  (q>eration  of  the  distillery. 
Hall  and  Hensley  testified  that  they  were 
partners;  tbe  Jesses  denying  that  they  were 
interested  In  any  way  in  the  business. 

The  first  objection  urged  for  reversal  Is  the 
admission  of  the  evidence  for  the  common- 
wealth to  tbe  effect  that  tbe  defendant  was 
Interested  in  this  business ;  it  being  insisted 
that  It  was  highly  prejudicial  to  admit  evi- 
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denm  that  he  was  guilty  of  a  crime  other 
thiiD  that  for  which  he  was  being  tried. 

ft]  But,  even  If  it  be  admitted  that  thla 
evidence  was  not  competent  under  the  dr- 
cnmstances,  a  queation  we  need  not  decide, 
the  defesidant  cannot  now  complain  of  Its  ad- 
miMloD,  rince  he  not  only  did  not  object 
thereto,  but  introdnced  mnch  of  It  himself. 

[2]  The  only  other  evidence  complained  of 
Is  the  statement  of  Fred  Reed  that  ^e  de- 
foidant  some  time  before  the  kllUns  had  bru- 
tally whipped  his  stepson,  l^is  evidence 
ordinarily  would  have  been  incompetent  and 
Its  introduction  prejudicial,  but,  Introduced 
Id  the  manner  In  which  it  was,  the  defend- 
ant Is  not  In  a  position  to  complain  thereof. 

After  the  defendant  had  introdnced  his  tes- 
timony, the  commonwealth  in  rebuttal  Intro- 
duced witness^  who  testified  that  the  defend- 
ants general  teputatlon  for  morality  was 
bad,  among  whom  was  Fred  Reed.  After  he 
hid  beoi  asked  by  the  attorn^  for  the  com- 
monwealth and  had  testified  as  to  the  de> 
fendanf  B  repatatlon,  counsel  for  the  dtfend- 
aat  Insisted  upon  the  witness  tdling  whom 
be  bad  heard  talk  about  defendant  and  what 
th^  had  said  about  him  Indicating  that  his 
r«patation  was  bad.  Thus  pressed,  the  wtt- 
ness  stated  that,  among  other  things,  he  bad 
beaid  several  net^bors  discuss  nnfaTorably 
tbe  whU>plng  he  had  given  bis  stepchild. 

On  redirect  examination  the  attorney  for 
the  commonwealth  asked  the  witness  what 
sort  of  whipping  the  defendant  had  given 
the  child,  and  in  response,  after  the  defend- 
ant's objection  had  been  overruled  and  he 
hid  saved  an  exception,  the  witness  said  that 
it  was  a  brutal  whipping. 

It  will  therefore  be  seen  that  the  whole 
question  of  the  whipping  wHs  brought  out 
and  Introduced  into  the  evidence  by  the  de- 
fendant himself,  and  we  do  not  think  that 
the  court  erred  in  thereafter  permitting  the 
attorney  on  the  other  side  to  show  the  char- 
acter oC  the  whipping,  and  we  are  quite  sure 
that  nnder  the  drcumatancea  Its  admission 
was  not  prcijnfficlaL 

This  Is  all  the  evidence  to  which  objection 
Is  made,  and  clearly  a  reversal  cannot  be  or- 
(lered  because  of  its  admission  under  the 
dicomstances. 

It  Is  next  insisted  that  the  court  misln- 
itracted  the  Jury  upon  the  question  of  in- 
sane impwlffti  whidi  was,  as  Is  admltte&  by 
Us  ooQDsel,  the  defense  upon  which  de- 
fendant really  relied.  It  will  be  noticed, 
howerer,  that  even  in  presenting  this  defense 
the  defendant  made  no  dalm  that  be  did  not 
kaow  what  he  was  doing  wbeo  he  shot  the 
deceased,  or  was  in  snch  disturbed  mental 
condition  that  he  was  incapable  of  knowing 
what  waa  rli^t  and  what  was  wrong.  He 
«ly  states  that  he  was  unable  to  control  his 
deilxe  to  fcUl  the  deceased,  not  as  a  result 


S.W  > 

at  an  Insane  Impulse  Induced  by  tbe  informa- 
tion and  b^ef  that  deceased  the  day  before 
had  mistreated  his  wife  and  stepdaughter, 
but  rather  because  deceased  at  the  time,  with 
his  hand  on  his  pistol,  forced  a  grin  on  his 
face  whic4i  made  defendant  believe  deceased 
wtmld  ataoot  him  If  be  said  anything. 

Assuming,  bat  not  deddlng,  that  snch  evi- 
dence, accompanied  only  by  the  fact  that  the 
defendant  had  cried,  sp^t  a  sleepless  night, 
and  refused  to  eat  after  having  b^  told  of 
tbe  matter  by  bis  wife  and  stepdaughter,  and 
had  pat  a  saddle  on  his  horse  wlttoat  a 
blanket  when  he  left  home  that  morning,  but 
seemed  cheerful  thereafter  and  spoke  pleas- 
antly to  deceased  just  bfore  shootliv  blm,  Is 
suffldoit  evidence  to  constitute  any  kind  of 
a  dsCoise  to  a  chargs  of  murder,  the  qoee- 
tim  waa  sabmttted  to  the  jnry  in  aibstantlal 
accrad  with  the  evidence  and  snbstantially, 
though  not  tbe  usual  form,  where  temporary 
lasanlty  la  proven.  We  are  tberefore  pf  the 
o^ilon  that  tliere  Is  no  merit  in  this  ooo- 

II]  Tbe  statedients  made  tbe  commoi- 
weolth's  attoni^  to  the  jury  of  whldk  cmn* 
plaint  is  made  are  thus  stated  In  the  bill  of 
exneptlotts: 

"I  do  not  blame  her  for  telling  a  story  to  help 
(referring  to  what  defendant's  wife  had  told 
him  about  deceased) ;  also  that  he  emelly  beat 
ber  offsprfaigi  ti»  evidence  showed  that  be  did 
cruelly  beat  her  child."  "I  told  yon  in  my 
statement  that  we  would  show  that  ths  Jesses 
were  engaged  in  this  moonshine  bnslness  and 
we  have  proved  it." 

Stnee  we  bave  already  htfd  that  the  evi- 
dence with  refermce  to  these  two  matters 
was  not  emmeously  admitted,  it  follows  that 
the  references  thereto  by  the  common- 
wealth's attorn^  In  his  argoment  to  the  jury 
were  not  Improper,  unless  the  evidence  ad- 
mitted did  not  warrant  the  statements  made^ 
and  this  Is  not  trae,  nor  does  connsd  so  con- 
tmd. 

Wherefore  ftM  judgment  is  aflrmed. 


HALL  el  sL  V.  PROFIT  at  aL 

<Ooart  of  Appeals  of  Kentucky.  Jan.  18, 
1022.) 

1.  Appeal  anri  error  «=»275— Exoeptioss  H 
depesHtsR  wafvsd^  la  absence  of  nillng. 

Bxcq>tIon8  filed  to  parts  of  depositions  re- 
lating to  transaetiims  with  a  deceased  person 
must  b«  considered  to  have  been  waived  on  ap- 
peal, where  the  ohjectinc  parties  did  not  have 
the  trial  eoort  rule  on  them. 

2.  ParHttos  «a>ift-Partles  held  sot  ts  elaNi 
frosi  eoMMies  sosros,  dsfeadaits  slalMlsf 
esly  pessesslea  throsiih  anosstor. 

In  aetiw)  between  heirs  for  partition,  where 
dtfsttdants  daimed  that  decadent  waa  with- 


>  sm  eUw  easM     aaaae  tophi  and  KBT>MUHB>R  io  aU  X«y-Ka]tt«M«  IHssitB  aaS  laisMS 


Digitized  by 


5T6 


286  BOVTSWWTBSBS  BBTOBTOB 


out  title,  thonsh  la  pouflssioii,  and  that  be  nir* 
rendered  lach  poMeBSion  to  defendajits,  and 
with  hi*  consent  the^  respeetiTely  procored 
patents  from  the  commonwealth,  or  deeds  from 
the  owners  of  the  legal  titles,  and  thereafter 
lived  in  peaceable  adrerse  possesBion,  and  that 
the  ancestor  never  claimed  to  own  the  same, 
the  parties  did  not  claim  from  common  soorce, 
and  p^"'"t"'fr  wan  not  reeved  from  proving 
tltla. 

Appeal  from  Circuit  Court,  Knott  Coiinty. 

Action  by  Bda  Profit  and  others  against 
Thomas  Hall  and  others.  Judgment  for 
plaintiffs^  and  certain  defendants  aK>eaL  Re- 
Tersed,  with  directlODK  to  dismlas  petition. 

J.  M.  Baker  and  Joe  Hall,  both  of  Hind- 
man,  for  appellants. 

H.  H.  Smith  and.  John  Oaudtll,  both  of 
Hlndman,  and  John  D.  Smith,  of  Prestons- 
burg,  tar  appellees. 

CLARKE,  J.  James  Hall  died  Intestate, 
a  resident  of  Knott  county,  about  1898.  On 
March  27,  1916,  the  appellees,  who  are  the 
heirs  of  bis  three  deceased  children,  filed 
this  action  against  bis  seven  living  dilldren, 
two  daughters  and  five  bods,  seeking  a  par- 
tition of  about  400  acres  of  land,  of  which 
tbey  allege  James  Hall  was  the  owna;  and 
in  the  actual  possession  at  his  death,  and 
which  they  claim  descended  to  them  and  de- 
fendants Jointly.  They  admit,  however,  that 
James  Hall  had  no  deed  or  other  title  papers 
to  the  land,  but  aver  that  It  was  orally  giv- 
en to  Urn  by  his  father  in  1850,  and  that 
continuously  thereafter  until  his  death  he 
was  in  the  peaceable  adverse  possession, 
(dalmlng  to  a  wtil-defined  boundary. 

Defendants  their  Joint  answer  traversed 
every  material  allegation  of  fact  contained 
In  the  petition,  except  that  Jamea  Hall  died 
and  the  parties  were  his  descendants,  as 
stated,  and  four  of  them,  W.  J.  Hall,  Jeff 
Hall,  Thomas  Hall,  and  WUbum  Hall,  each 
answered  separately,  and  for  counterclaim 
asserted  title  by  adverse  possession  to  dif- 
tet&at  described  parts  of  the  land,  pleaded 
limitations,  and  asked  Uiat  tbtir  several 
titles  be  quieted. 

A  reply  onnpleted  the  Issues,  and  upon 
trial  the  court  adjudged  that  plaintiffs  and 
defendants  owned  the  land  Jointly  as  the 
heirs  of  James  Hall,  and  ordered  that  same 
be  divided  as  requested  by  plaintiffs,  except 
that  Jeff  Hall  was  adjudged  to  be  the  owner 
of  a  part -of  the  land  claimed  by  him,  for 
which  he  produced  a  title  bond  from  James 
HalL 

^e  defendants,  other  than  Jeff  Hall,  have 
prosecuted  this  appeal,  and  contend  that  ap- 
pellees failed  to  prove  that  Jamea  Hall  evet 
bad  title  to  the  land,  or  was  in  the  poeses- 
sion  of  or  claimed  title  to  any  part  thereof 
for  many  years  before  he  died,  and  that  each 
of  the  claiming  defendants  proved  a  good 
Imsaeflsozsr  title  to  tba  portloii  of  tba  ixad 


claimed  by  him.  On  the  other  band,  it  is 
the  contention  of  the  appellees  that  the  title 
and  possession  of  James  Hall  was  establish- 
ed by  the  witnesses  for  both  sides;  that  de- 
fendants, by  claiming  title  through  and  un- 
der James  Hall,  relieved  them  of  proving 
his  title;  and  that,  moreover,  the  evidence 
for  tbe  defendants  Is  incompetent  and  must 
be  disregarded. 

As  counsel  for  plaintltCs  claim  that  they 
were  relieved  of  the  burd^i  of  proving  title 
In  James  Hall,  and  that  defendant's  evi- 
dence, as  well  as  thefr  own.  proves  bis  title, 
we  shall  dispose  of  their  several  contentions 
before  owaidetlng  the  evidence  tot  plain- 
tiffs. 

[1]  1.  The  only  witnesses  Introduced  for 
the  defendants  are  the  four  sons,  who  respec- 
tively claim  title  to  different  parts  of  the 
whole  tract  of  the  land,  and  ft  is  true  that 
much  of  the  evidence  of  each  of  tbem  Is 
about  transactions  with  their  deceased  fa- 
ther, and  therefore  incompetent;  but,  al- 
though plaintiffs  filed  exceptions  to  tbe.  dep- 
ositions of  each  of  these  witnesses  aa  a 
whole,  and  to  that  part  of  each  which  re- 
lated to  transactions  with  their  deceased  fa- 
ther, they  did  not  have  the  trial  court  rule 
upon  the  exceptions,  and  consequently,  un- 
der the  established  rule  In  this  state,  they 
must  be  considered  to  have  waived  their 
objections  thereto,  and  this  court  will  give 
to  such  testimony  the  weight  that  seems  to 
it  proper.  See  Tolly  v.  Champion,  191  Ky. 
114,  229  S.  W.  90,  and  cases  there  cited. 

[2]  2.  Comuel  for  plalntlffa  are  mistaken 
In  asserting  tbat  the  defendants,  as  do  the 
plaintiffs,  daim  title  under  James  EaU.  De- 
fendants, by  Oidr  eTldrace,  as  well  as  thdr 
pleadings,  deny  that  James  Hall  ever  had 
title  by  adverse  possession  or  utherwise,  and 
assert  title  In  themselves  by  continuous  pos- 
session for  more  than  30  years,  which  they 
both  allege  and  testify  was  adverse  alike  to 
James  Hall,  plaintiffs,  and  everybody  else. 
The  only  basis  for  this  contention  Is  found 
in  tbe  fact  that  defendants  testify  that,  many 
years  before  his  death,  James  Hall,  without 
title,  was  in  possession,  which  he  surrender- 
ed to  them;  that  thereafter,  and  wltb  his 
consent,  they  respectively  procured  patents 
,from  the  commonwealth  or  deeds  from  the 
owners  of  tbe  legal  title  for  the  portions  now 
claimed  by  them ;  that  thereafter,  and  tm 
many  years  before  the  death  of  James  Hall, 
and  continuously  since,  these  claiming  de- 
fendants have  been  living  upon,  claiming, 
and  in  the  peaceable  adverse  possession  of, 
their  respective  tracts;  and  that  James  Hall, 
when  he  died  and  for  many  years  thereto- 
fore, did  not  even  claim  same.  Manifestly, 
this  Is  not  a  claim  of  title  through  or  under 
James  Hall,  and  there  is  no  merit  ta  tbe 
contention  of  plaintiffii  that  they  wftre  re- 
lleved  of  proving  bis  title. 

8.  It  1«  eauaUjr  dear  tHat  tma  erldcnca 
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does  Dot  In  fbe  remotest  decree  support 
plaintiff's  claim  that  Jamea  Hall  was  tbe 
owner  and  In  the  possession  of  the  whole 
tract,  or  any  itart  thereof,  when  he  died,  both 
of  which  all^^  facts  were  put  In  Issue 
"by  defendant's  pleading,  but  does,  upon  the 
other  band,  if  true,  disprove  the  allegations 
of  the  petition  upon  which  plaintiff's  cause 
of  action  depends.  It  therefore  follows  that 
the  court  erred  In  adjudging  the  parties  to 
be  the  Joint  owners  of  tbe  land  and  order- 
ing its  partition,  unless  plaintiffs  hy  a  pre- 
ponderance of  tbe  entire  evidence  proved, 
as  alleged  In  their  petition,  that  James  Hall 
when  he  died  had  good  possessory  title  to 
tbe  land.  That  tbelr  evidence  Is  wholly  In- 
sufficient for  this  purpose  Is  oitlTely  free  of 
doubt. 

They  introduced  as  witnesses  in  their  be- 
half no  one.  except  four  of  their  own  number, 
all  of  whom  are  grandchildren  and  heirs 
of  James  Hall,  and  therefore  as  much  Inter- 
ested and  Just  as  incompetent  to  testify  about 
transactions  with  James  Hall  as  are  defmd- 
ants;  and  although  there  was  no  objection 
or  exception  to  any  of  their  evidence,  it  Is 
entitled  to  no  more  weight  than  that  of  de- 
fendants as  the  record  stands.  Two  of  these 
witnesses,  Eda  Profit  and  James  Pfnson,  con- 
fess they  know  nothing  whatever,  and  re- 
fuse to  testify,  about  any  fact  in  issue.  The 
other  two,  Mary  Belle  King  and  Wllburn 
Hall,  Jr.,  make  practically  the  same  confes- 
sltms,  but  attempt,  nevertheless,  to  establish 
title  and  possession  in  James  Hall  at  tbe 
tbne  o£  Ills  deatti  tif  teattmony  ot  what  is 
fhrtr  tmdnstandlng  and  what  tliey  bdleve 
with  r^erence  to  tbe  facts  in  ima.  In  ad- 
dttton,  they  confess  that  as  long  as  fliey 
can  remember  flie  claiming  defendants,  other 
than  Wilbum  HaU,  have  been  living  npon 
and  cDltlTatlng  tbe  respective  portions  now 
daimed  by  them,  and  that  they  do  not  know 
by  what  light  As  to  Qie  portion  now  claim- 
ed by  Wllburn  Hall,  they  only  state  that 
James  HaU  lived  upon  this  pwtlon  of  land 
as  long  as  they  can  remember  and  vntll  bis 
death ;  but  they  do  not  deny,  as  testified  by 
the  deCmdants,  Uiat  he  was  living  with  his 
■m  mibnm  Han.  Sr.,  and  recognized  the  lat- 
ter's  daim  ot  title  and  adverse  possession. 
Mrs.  Kinft  now  about  46  years  of  age,  states 
that  she  was  married  when  about  17  years 
<dd:  that  she  has  lived  out  of  the  state  the 
past  21  years;  that  James  HaU  died  some 
Tears  after  she  left  the  state  and  the  nelgh- 
txn-hood  where  the  land  lies,  and  it  Is  clear 
■he  has  no  knowledge  ot  bar  own  abont  the 
questions  In  Is8n& 

Wilbnn  Hall,  Jr.,  Is  84  or  85  years  of  age, 
has  been  away  from  the  land  for  from  16  to 
18  years^  and,  like  Mr&  King,  states  only 
what  he  has  beard  or  believes  tbe  facts  to 
b^  except  that  he  states  tbe  entiro  boundary 
la  snrromided  by  marked  lines.   Oihere  la 


no  evidence  whatever  even  tending  to  prove 
that  James  HaU  was  ever  In  tbe  adverse 
possession  of  any  part  ot  the  land  continu- 
ously for  the  16  ye^trs  necessary  to  give  him 
title,  or  that  he  was  in  possession  or  claim- 
ing title  to  any  of  it  when  he  died,  except 
that  Mrs.  King  and  Wllburn  Hall,  Jr..  do 
states  but  clearly  without  knowledge  of  the 
facta,  that  he  was  in  possession  and  claim- 
ing the  whole  of  the  land  as  long  as  be  lived, 
bnt  even  this  evidence  Is  clearly  dlsproven 
by  the  evidence  for  defendants. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  dismiss  the  petition. 


EMERY  V.  JEWISH  HOSPITAL  ASS'N. 

(Court  of  Appeals  of  Kentucky.    Dec  16i 

1921.) 

f.  Master  aad  ssrvaat  «=:3228<2)— Coatrlbeto- 
ry  aegllgesce  no  defM««,  whM  enployneat 

unlawful. 

Contributory  negllgenee  is  not  a  defense, 
when  tbe  employment  is  unlawful. 

2.  Charities  «s>45(2)— Rala  ef  liability  er 
eharlt^ie  oorporatleas,  ergaalzed  aadar 
Codsh  for  BSfliaaaoo  ef  aosats  ani  aarvaats 
•tated. 

A  charitable  corporation,  organised  and  op- 
erating under  Ky.  St  {{  879-882,  for  the  pur- 
pose of  conducting  a  hospital,  where  all  of  its 
funds  are  donated  and  devised  to  It  b;  individ- 
uals for  the  purpose  of  operating  a  hospital 
for  the  treatment  of  the  poor  and  needr  sick, 
and  are  expended  (or  that  pnrposa,  and  no 
profit  or  gain  aecrnea  to  any  parson  from  tbe 
operatims  ot  the  inatitatiLim,  is  vA  liable  in 
damages  for  the  negligent  acta  of  its  managers, 
servants,  or  employees  to  any  persons  what- 
soever. 

3.  Charities  «=»45(a)— Rale  of  cliaritahia  flor- 
poratlon's  nenllablllty  sot  ohaapad  hy^atait 
ate  maklBi  eoiFK^aieBt  ef  elevater  eparater 
BBdor  16  Bslawfal, 

The  nde  that  a  eharitaUe  corporation,  w- 
ganised  under  Ey.  St  i  880,  ia  not  liable  for  a 
negligent  injmy  inflicted  by  a  manager,  serv- 
ant, or  employee,  on  another  employee  or  other 
person  was  not  changed  by  Ky.  St  }  331a, 
making  it  unlawful  to  emj^oy  one  under  16 
years  to  operate  an  elevator. 

Thomas,  J.,  dissenting. 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Brancli,  Second  Division. 

Action  by  Andrew  Emery  against  the  Jew- 
ish HoBpital  Assodation.  Demurrers  to  an- 
swet  overruled,  and  plaintiff  appeals.  Af- 
firmed. 

B.  Bnthenburg  and  B.  D.  Bomett^  botli  adt 
I^KtlsviUe,  tor  aiHpdlant* 

SeUlgman  Ss  SelUgman,  ef  LonfanUlsy  tog 
appellee. 


s»For  oUiar  cases  im  Mm*  topic  aod  KBT-NUUBBB  la  all  Kay-Hnmbared  DJaesti  sad  InOezas 
286S.W.-87 
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HURT,  0.  J.  The  appellant,  Andrew  Em- 
ery, who  sues  by  his  gnardian,  avers  In  his 
petition  that  he  Is  only  15  years  of  age,  and 
while  of  that  age  was.  In  violation  of  the  pro- 
visions of  section  S31a,  Ky.  Stats.,  emplbyed 
for  wages  by  the  appellee  to  operate  an  eleva- 
tor on  Its  premises,  and  while  so  engaged 
ttirough  the  negligence  of  appellee,  its 
servants,  agents,  and  employees,  caused  to 
snffer  a  personal  Injnry  In  the  loss  of  a  toe 
to  hla  damage,  In  the  snm  of  $3,000.  While 
the  petition  avers  that  the  appellee  Is  a  cor- 
poration engaged  In  (^eratlng  a  hospital,  It 
contains  no  averment  that  It  is  a  charity. 

The  appellee  answered  In  four  paragraphs. 
The  first  was  a  traverse  of  the  allegations  of 
the  petition,  except  that  alleging  that  appel- 
lant was  an  employee  of  appellee.  The  aver- 
ment that  he  was  only  16  years  of  age  was 
denledf  and  it  was  affirmatively  alleged  that 
he  was  over  the  age  of  16  years  at  the  time 
of  bis  employment  and  Injury. 

The  second  paragraph  contained  only  one 
averment,  and  that  was  that  the  appellant 
was»  at  the  time  of  employment  and  injnry, 
above  the  age  ot  19  yean.  TUb  paragraph, 
containing  the  sii^e  allegation,  iwesented  no 
defienae  to  the  petition,  except  to  the  extent 
t^at  the  onlawful  employmmt  of  a  person 
nnd»  tlie  age  ot  10  years,  in  operating  an 
elevator,  should  be  held  to  be  mili^oe  suffi- 
cient to  rainwrt  the  action,  but  waa  really 
sniploMge,  as  the  laane  as  to  app^Hantf  a  age 
was  already  made  in  the  first  parasrapl^ 

The  third  patagraifli  la  a  plea  ai  contrib- 
utory negligence,  without  any  avwment  that 
the  aK)611ant  was  above  the  age  of  16  years, 
or  dmial  that  he  waa  under  tbtit  age. 

The  fourth  paragraph  contained  no  denial 
that  appellant  was  under  the  age  of  16  years, 
and  presents  for .  a  defense  the  allegations 
that  the  appellee  is  a  charitable  institution 
and  immune  from  a  clatm  for  damages  on  ac- 
count of  negligence  of  Its  servants,  agents, 
and  employees,  or  negligence  to  be  attributed 
to  It.  It  Is  allied  that  It  Is  a  corporation 
duly  organized  and  existing  under  sections 
879,  S80,  881,  and  882,  Ey.  Stata.,  providing 
for  the  organization  and  Incorporation  of 
religious,  educational,  and  charitable  Institu- 
tions; that  the  principal  object  and  purpose 
for  wblch  It  was  formed,  and  for  which  Its 
existence  Is  conttnned,  was  and  is  to  found 
and  maintain  a  hospital  for  the  poor  and 
needy  sick;  its  officers  and  trustees  receive 
no  salaries;  its  funds  arise  from  gifts,  do- 
nations, -and  contrlbutlcais  by  individuals, 
who  make  same  for  the  purpose  that  they 
shall  be  hdd  by  the  trustees  and  devoted  ex- 
clusively to  purely  charitable  uses  In  the  oou- 
dnct  ot  its  hospital;  and  that  every  sum  re- 
oelred  is  held  by  the  appellee  as  a  trustee 
and  iqiidlad  to  tliose  charitable  uses  and  no 
other.  The  ninth  section  ot  its  artldea  ot 
Inoorporatton,  which  is  made  a  part  of  the 
umwvtt  xwoTides: 


"No  person  shull  ever  derive  private  pecuni- 
ary profit  from  the  operations  ot  tbla  usoda- 

tlon." 

The  trustees  are  elected  by  the  persons 
who  contribute  to  providing  the  funds  for  the 
operations  of  the  hospital. 

The  appellant  offered  a  demurrer  to  each 
of  the  two  last  paragraphs  of  the  answer. 
The  court  held  that  eadi  of  them  present- 
ed a  complete  defense  to  tiie  matters  plead- 
ed in  the  petition,  and  hence  overruled  each 
of  the  demurrers,  and,  appdiant  declining 
to  further  plead,  the  petltton  was  dismissed, 
and  appellant  has  appealed. 

(1]  <a)  It  is  readily  apparent  that  tlie  tfaizd 
paragraph  which  presentB  tiM  defense  of 
contributory  negllgrace  is  not  a  complete  de- 
fense to  tSte  lUlegatiraia  of  the  petition,  alnoe 
the  allegations  in  the  petition  fall  to  show 
that  the  appellee  la  a  dudtable  Institutloii, 
and  contributory  negUgenoe  is  not  a  defense 
wbere  the  employment  is  unlawful,  as  it 
would  be  if  the  ai^ellant  was  under  the  age 
of  16  years,  as  alleged  in  the  petition.  Cas- 
per8<m  v.  Mlchaelfl;  t^,  etc,  142  Ky.  814, 134 
3.  W.  200;  Smith's  Adm'r  t.  National  Coal 
&  Iron  Co.,  135  Ky.  671.  U7  3.  W.  280; 
Louisville,  H.  &  St  L.  By.  Go.  v.  Lyons,  155 
Ky.  306,  160  S.  W.  971.  48  L.  R.  A.  (N.  S.) 
667 ;  Hfgglrn;  Mtg.  Co.  V.  Qrleslnger's  Adm'r, 
146  Kj.  1,  339  S.  W.  1060;  Steains  Coal  * 
Lumber  Co.  v.  Toggle,  etc.  166  Ky.  714,  161 
S.  W.  U12 ;  Carter  Ooal  0&  t.  Love,  178  Ky. 
49,  100  S.  W.  481. 

(b)  The  fourth  paragraph  was  the  one  up* 
on  which  the:  action  of  the  trial  court  was 
chiefly  rested,  and,  if  it  presents  a  complete 
defense  to  the  cause  of  action  set  out  In  the 
petition,  the  Judgment  must  be  affirmed. 
There  is  no  precedent  in  this  Jurisdiction  up- 
on which  the  rights  of  the  parties  having 
such  relations  to  each  other  as  those  in  this 
record  can  be  appealed  to  for  our  guidance. 
There  has  been  no  adjudication,  so  far  as  our 
research  has  extended,  in  this  jurisdiction, 
involving  the  right  of  an  employee  of  a  char- 
itable Institution,  which  Is  not  oonducted  by 
the  state,  county,  or  municipality,  to  recover 
damages  against  It  for  a  personal  injury  In- 
curred through  the  negligence  of  the  officers, 
servants,  agents,  and  employees  of  the  Instl' 
tutlon.  It  seems  that  there  would  be  no 
other  way  for  a  claim  to  be  made  against 
such  an  Instltutlni,  since  its  affairs  must  all 
be  conducted  by  its  servants  and  agents,  al- 
though there  are  some  cases  wblch  hold  that 
there  are  certain  nond^egable  duties  whldi. 
the  cwporatlon  in  itself  must  see  to;  but 
It  is  impossible  to  see  how  such  a  corporation 
oould  »ct,  exeeot  through  its  managers,  serv- 
ants and  oniAoyees.  In  Oook  ▼.  Norton  M»> 
moilal  Inflnnary,  180  Ky.  680, 202  8.  W.  874, 
L.  R.  A.  1818B,  647,  recently  decided,  a  pa- 
tient In  that  institution  was  denied  damagsa 
for  torts  suffered  from  the  negligence  of  the 
attendants  and  servants,    The  Institution 
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was  similar  to  th*  ai^lee  here,  in  that  It 
was  amdncted  by  private  peraona,  and  waa 
In  no  BOiae  a  goTemmental  agency;  but  tlie 
complainant  waa  a  patimt,  and  not  an  em- 
ployee, and  tlie  cowta  in  all  the  jurisdictions 
in  tUs  coimtry,  except  possibly  two  or  three, 
deiiy  damages  to  a  patient  for  torts  suffered 
in  Buch  an  InstitDtion,  on  account  ot  the  neg- 
ligence of  its  serraatSL  In  Wllllamaon  t. 
I>>uisTllIe  Industrial  Sduxd  of  Reform,  96 
Ey.  ^1,  24  S.  W.  1060,  15  Ky.  Law  62», 
28  L.  R.  A.  200.  44  Am.  St  Bep:  243,  an  In- 
mate, who  was  a  benefklary  of  the  Institn* 
tloi,  sought  damages  against  It,  becanse  of  a 
tort  Inflicted  by  the  malieioaa  act  of  an  em- 
X^yee;  but  the  right  waa  denied  upon  the 
l^omd  that  the  InsUtation  was  supported  by 
taxation  sbA  state  aid,  and  was  an  agency 
of  the  goTeromoit  for  the  refwmatlon  of  de- 
linquent In  Eattsfer't  Adm'r  t. 
State  Board  of  Control  et  aU  181  Ky.  S87, 
116  S.  W.  aOO;  20  Ik  R.  A.  (N.  2T4.  tiie 
action  was  for  maltreatment  of  an  Irtmata, 
raanltli^  In  Us  death,  by  tUe  a«nnts  of  the 
Institution.  The  Institution  was  the  Eastern 
Kentucky  Asylum  for  the  Insane,  whldk  is 
oondiuited,  maintained,  and  controlled  by  the 
state  goremment.  The  recovery  was  denied, 
upon  the  ground  Oat  the  policy  ot  the  law 
made  boOi  ttie  state  and  the  officials  of  sudi 
iDstitatlon  immune  from  damagea  on  aecoont 
of  malldouB  or  uegHgent  acta  of  the  employ- 
ees. The  officials  here  lefevrcd  to  were  the 
maabea  of  the  state  board  of  control  and 
tbi&  Bupointendent  ot  the  asylum;  the  rea- 
son tr^  bdng  that  the  institution  was  an 
arm  of  the  government  and  performing  a 
gOTemmental  duty.  In  LeaveU  v.  Western 
Ky.  Asylum  for  the  Insane,  122  Ey.  213, 
91  S.  W.  671,  28  Ky.  Law  Beip.  1129,  4  U  R. 
A.  (N.  S.)  269,  12  Ann.  Cas.  827,  an  employee 
sued  the  Instltutioa  and  sought  damages  be- 
cause of  a  personal  injury  suffered  on  ac- 
count of  the  act  of  an  Irresponsible  lunatic, 
in  starting  certain  machinery  in  motion  in 
the  laundry  of  the  institutloq.  The  lunatic 
was  an  inmate,  and  the  servants  In  charge 
of  the  asylum  permitted  the  lunatic  to  work 
in  the  laundry.  The  claim  of  damages  wks 
denied  upon  the  grounds  that  the  asylum  waa 
a  goverumental  agency,  the  rule  at  reepou* 
deat  superior  did  not  apply,  and  also  that  the 
^nds  of  the  Institution  were  held  upon  trust, 
which  could  not'  be  violated.  The  first  of 
the  grounds  was,  however,  amply  sufficient, 
and  there  doubtless  It  should  ha,ve  been 
rested.  In  I.  C.  B.  B.  Co.  v.  Buchanan, 
126  Ky.  288,  103  S.  W.  272,  31  Ky.  Law  Bep. 
722, 11  L.  B.  A.  (N.  S.)  711,  It  was  held  that, 
where  a  railroad  company  set  up  a  hospital 
for  its  employees,  which  was  supported  by 
certain  contributions  of  the  employees,  the 
company  having  the  selection  of  the  sur- 
geons, but  deriving  no  pecuniary  profits  from 
tbe  hospital,  the  company  was  not  respon- 
sible to  #n  eoq^loyee  who  was  a  patient  there* 


in  for  the  n^Hgent  conduct  of  the  snrgecm, 
but  waa  responsible  for  the  ezerdae  of  due 
care  In  tlkeir  selecUtSL  It  la  ai^irtiiended, 
however,  that  the  relationship  of  the  railroad 
company  to  Its  employees,  and  the  fact  that 
the  patients  were  limited  to  tlie  employees 
of  the  company  may  have  been  the  ground 
ui>on  which  the  limited  liability  was  rested, 
and  the  further  ground  that  a  railroad  com- 
pany is  not  a  charity.- 

The  dted  cases  of  Williamson  v.  LonisviUe 
Industrial  School  of  Beform,  supra,  Ketter- 
er's  Adm'r  v.  State  Board  of  GontrcA  et  aL, 
supra,  Leavell  r.  Western  Ky.  Asylum,  «t&, 
supra,  and  I.  O.  S.  B.  Co.  v.  Buchanan,  supra, 
shed  but  a  dim  Ua^t  upon  the  question  in- 
volved brae,  and  the  facta  of  the  three  flist 
named  and  the  result  in  each  Is  but  in  line 
wl0i  the  ojrinlona  ot  qourta  In  many  Jorlsdlc- 
ttona,  and  where  the  Institntlons  sought  to 
be  held  lespoDafble  were  established  and  op- 
erated by  either  the  state,  county,  or  a  mu- 
nicipal govwnment,  and  In  an^  Instanosa  it 
haa  been  that  no  liaUlity  existed  in 
favor  of  any  <mot  stranger,  patiei^  <a  em- 
ployee, againat  the  inatltutlon  Itself,  for  the 
injuries  cavaed  by  the  negligence  of  the  in- 
Btltntion  or  Ita  aervants.  Benton  v.  City  Hos- 
pital, 140  Maaa.  13;  1  N.  B.  830^  M  Am.  Bep. 
436;  Farrlgan  v.  Pevear,  1S3  Maas.  147,  78  N. 
E.  855,  7I1.B.  A.  (N.  S.)  481, 118  Am.  St  Bep. 
484, 8  Ann.  Caa.  1109;  Downes  r.  Harpte  Hos- 
pital. 101  Mich.  555,  60  N.  W.  42,  25  L.  B.  A. 
602,  46  Am.  St  Bepu  427;  Mala  v.  Bastem 
State  Hospital,  97  Va.  507,  84  S.  £1.  617,  47  L. 
R.  A.  677;  Blchmond  v.  Long.  17  Orat  (Va.) 
375,  94  Am.  Dec.  461;  Murtaugh  v.  St  Louis. 
44  Uo.  479:  Sihwboume  v.  Lansing,  Yuba 
County.  21  Gal.  113.  81  Am.  Dec  151;  Maxi- 
milian V.  N.  T.,  68  N.  Y.  160,  20  Am.  Bep.  468l 
The  foregoing  eases,  as  well  as  those  In  our 
own  Jnrtsdletlcm,  which  deal  with  the  liability 
of  ageocieB  of  govemmoit  for  torts,  should 
not  pr(q>erly  be  considered  upon  the  ground 
that  they  are  cbarlttes,  but  the  exemption 
from  lliAlUty  la  more  properly  placed  upon 
the  ground  that  they  are  agencies  of  the  state 
'or  municipality)  and  not  necessarily  upon  any 
of  the  principles  applying  to  charities,  and 
In  reference  to  I.  G.  B.  B.  Co.  v.  Buchanan, 
supra,  it  is  already  sut^eeted  tibat  a  railroad 
company  Is  not  a  charity. 

There  is  no  contention  that  the  appellee  is 
not  a  pure  charity,  but  It  is  privately  con- 
trolled, and  is  not  In  any  sense  a  govern- 
mental agency.  The  government  contributes 
nothing  to  its  support  and  maintenance,  ex- 
cept to  exempt  It  ^m  taxation;  but  it  is  at 
all  times  subject  to  the  visitation  of  the  Legla- 
lature;.  Such  charities,  created  for  the  pur- 
pose of  and  (iterating  ho^ltals,  are  most  gen- 
erally held  immune  from  liabilities  in  the  va- 
rious Jurisdictions  for  damages  for  tortious 
acts  of  their  servants  and  employees,  as  well 
as  acts  which  may  be  more  properly  attribut- 
ed to  the  charity  itself,  if  such  can  be  differ- 
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entlated  from  the  acta  of  the  corporation 
through  Its  employees.  The  nonllabUlty  1b 
placed  upon  various  groanda,  and  the  ded- 
siona  In  regard  to  some  are  contradictory 
beyond  those  applying  to  almost  any  other 
subject  The  general  nonliability  of  a  char- 
ity Is  chiefly  rested  In  dlfta%nt  jailsdictionB, 
whidi  hold  it  to  be  immune  from  damages, 
ilpon  (1)  public  policy;  (2>  thetr  funds  are 
held  in  trust,  and  no  dfrenlon  of  them  will 
be  permitted ;  (8)  th^  are  agencies  of  gov- 
ernment, and  entitled  to  the  government's  Im- 
munity; (4)  the  doctrine  of  reqHmdeat  sope- 
rior  does  not  api^;  but  theae,  it  may  be 
taSAt  are  not  all  the  grounds  upon  wbidi 
their  nonUabUltr  i>  rested  in  some  Jurlsdio- 
tiona,  but  they  are  all  which  we  deem  neces- 
sary to  be  adverted  to  beta  In  aune,  how- 
ever, they  are  held  liable  as  any  other  pri- 
vate corporations,  and  under  the  same  rules 
wblcli  Kptitj  to  such.  In  certain  ones  a  lim- 
ited HabUlty  la  imposed  upon  them  (that  la, 
far  torts  to  sizangers);  In  others  to  employ- 
aea;  afld  doubttesa  In  otiura  to  strangers  and 
^ployees.  In  one  or  two  states  the  courts 
hold  them  liable  to  a  patient  where  the 
diarlty  is  a  hos^taU  for  damages  arising 
from  the  negligence  of  the  surgeons  and  at- 
tendants; but  in  the  other  Jurisdictions  they 
are  held  not  liable  to  a  patient  upon  <me  or 
the  other  grounds  stated  above,  and  also  upon 
the  additional  principle  that  the  patient,  be* 
Ing  a  benefldary  of  the  trust,  has  upon  en- 
tering the  hospital,  and  accepting  treatment 
therefrom,  Impliedly  waived  any  cause  of  ac- 
tion which  he  may  have  for  the  negligence  of 
the  snrgeons  or  attendanta  There  la  no  doc- 
trine upon  which  the  nonliability  of  a  pri- 
vate charitable  corporation  has  been  rested 
by  any  court,  which  has  not  been  assailed 
and  criticized  by  another  court,  although 
both  of  the  courts  may  have  arrived  at  the 
same  result  in  decision.  It  Is  ai^rent  that 
in  this  state  of  confusion  of  opinion  in  the 
various  sister  Jurisdicti<ms,  and  In  the  ab- 
sence of  any  precedent  of  our  own,  which 
will  apply  to  the  relationship  of  the  parties 
upon  this  record,  we  are  constrained  to  adopt* 
a  principle  which  can  be  applied  to  such  con- 
dltl(ms,  that  will  be  Just  to  the  parties,  and 
reasonable  in  the  light  of  a  wlae  and  safe 
public  policy. 

[2]  Without  any  discussion  of  the  sound- 
ness or  unsoundness  of  the  various  principles 
upon  which  the  courts  In  the  dttferent  Jurla- 
dictlona  have  acted  In  requiring  or  denying 
liability  of  charitable  corporations  for  torts 
ot  the  corporation,  throng  its  servants,  we 
amclnde  that  a  Charitable  corporation,  organ- 
ized and  operating  under  sections  879,  880. 
881,  and  882,  Ky.  Stata.,  for  the  purpose  of 
conducting  a  hos{dtal,  where  all  of  its  funds 
are  donated  or  devised  to  it  by  individuals 
tor  Oie  purpose  of  (derating  a  hospital  for  the 
freatment  of  the  poor  and  needy  sic^,  and  are 
•q)ended  for  that  puipoae,  and  no  i^wflt  or 


gain  can  accrue  to  any  pwson  from  the  oper- 
ations  of  said  instltntion.  It  la  not  liable  In 
damages  for  the  negligent  acta  of  its  mana- 
gers, servants,  or  employees  to  any  pttsons 
whatsoever.  The  manager,  servant^  or  em- 
ployee will  he  liable  in  damages  to  any  per- 
son, whom  his  negligoit  act,  in  the  course  of 
his  employment  may  injure;  but  the  corpora- 
tion its^  la  not  liable.  This  principle  is 
adc^ted,  for  the  reason  that  the  funds  of 
audi  an  institution  are  donated  to  it,  or  de- 
vised to  it,  in  trust  that  tliey  will  be  expend- 
ed for  the  charitable  purpose  of  mlnteterii« 
to  the  poor  and  needy  rick,  and  no  other,  and 
audi  ooiporatlon  la  a  tmatee  of  audi  fimds 
fbr  each  purposea,-  and  ntftfaer  it  nor  Its 
truateea  or  ofBcers  reccfve  any  profit  from  its 
operation ;  and  while  it  la  not  held  that,  ac- 
cording to  the  ordinary  iirineiples  governing 
the  admlniatration  of  a  trust  these  funds 
mil^t  not  be  diverted  to  tlie  payment  of  dam- 
ages Incurred  In  its  adnlnlatraUon*  they 
should  not  be  diverted  to  any  sndi  purpose. 
Tlie  diversim  of  andi  funds  in  snch  a  way 
would  probably  destroy  the  InsUtntimi.  and 
a  wiae  public  policy  ftnMda  aoch  a  result.  It 
la  to  the  Interest  of  the  pnMlc  that  such  In- 
stltntions  be  maintained,  and  a  principle 
whidi  requlrea  the  Interest  of  an  individual 
to  be  subordinated  to  the  good  of  th^  public 
Is  not  a  stranger  to  our  legal  principles.  It 
probably  might  be  said  that  It  is  a  hard  rule, 
which  exempts  sudi  an  InstitntlcMi  from  lia- 
bility to  a  stranger,  or  to  an  employee;  but 
it  <mly  works  the  same  liardsfalp  upon  a 
stranger  or  employee  as  the  principle  which 
exempts  a  govemmentally  conducted  charity 
from  any  llBblUty  to  them,  and  the  app^lee 
is  doing  the  same  service  as  snch  an  institu- 
tion govemmentally  coudncted  might  do. 

In  several  Jurisdictions  the  same  immunity 
from  damages,  for  negligence  of  the  chari- 
table corporation  or  its  agents  and  servants, 
in  the  course  of  their  employment,  is  extend- 
ed to  the  charity,  as  is  extended  to  a  charity 
conducted  by  the  state  or  municipal  author* 
ity,  and  the  reason  given  tor  this  rule  is  the 
one  which  we  have  held  to  he  proper,  and 
that  is  that  the  charity  is  without  any  pe- 
cuniary compensation,  performing  a  duty 
which  the  public  owes  to  unfortunate  hu- 
iranlty  at  large,  and  ttiat  it  la  a  truat  com- 
mitted to  the  custodian  of  such  funda  tiy  the 
charitably  disposed  In  aid  of  the  poor  and 
needy  sick,  and  that  It  would  be  contrary  to 
public  polity  to  discourage  the  persons  who 
rontribute  such  funds,  and  to  divert  than  to 
PVrposes  which  the  doners  did  not  have  In 
contemplation.  There  Is  no  absence  of  at^ 
thority  for  tiiese  conclusions.  While  there  Is 
no  precedent  In  tills  Jurisdiction  for  holdlnf 
a  private  diaritable  corporatl<m  Immnns 
from  damages  for  Injuries  sulfered  by  an 
employe^  because  ot  the  negllgenoe  of  & 
manager  or  servant  of  the  Instltntion,  In 
some  of  the  opinions  ot  this  court  views  ts 


XttEBT     JEWISH  HOSPITAL  ASB*S 
<SSI  8.W.> 


681 


that  effect  hare  beto  expressed,  which,  If 
not  bbidiiig,  are  at  least  persuaidre. 

The  opinion  seems  to  hare  been  enter- 
tained tbat  tbe  same  public  policy  whlcli  ren- 
dered a  goTOTninental  (Aarlty  immtme  from 
damages.  In  favor  of  all  dasses  of  persona, 
conld  be  InTOfeed  to  save  a  private  cfaailty 
from  like  claims  to  the  same  ext«it.  In  Unl- 
Tcrsity  of  Ixralsvllle  v.  Hammock,  127  Ky. 
564,  106  8.  W.  219,  32  Ky.  Law  Rep.  431,  14 
L.  R.  A.  (N.  S.)  784, 128  Am.  St.  Rep.  855,  the 
XTnlversity  songht  to  escape  liability  to  a  pa- 
tient, upon  tbe  ground  that  It  was  a  charity. 
Its  claim  to  being  a  charity  was  denied,  and 
in  differentiating  between  its  llatdllty  and 
that  of  a  charity  it  was  said: 

"Eleemosynary  inatitutioss  and  other  institn- 
tiona  of  like  character  devoted  to  purely  chari- 
table uses,  whether  maintained  by  government, 
corporations,  or  individualB,  are  exempt  from 
such  liability  as  was  herein  imposed  upon  appel- 
lant, ou  the  sronnd  that  they  are  mere  instru- 
mentalities brousht  into  being  to  aid  in  tbe  per- 
formance of  governmental  or  public  datj." 

In  2  Sheannan  ft  Bedfield  on  Negligence  | 
SSU  the  text  says: 

**Corporate  tmsteM  Instltoted  for  the  par- 
poae  of  extending  charitaUe  relief,  and  admin- 
iaterlns  fluids  contributed  for  tbat  object  from 
the  public  treasury  or  by  private  bounty,  with- 
out the  expectation  or  right,  on  their  part,  to 
receive-  compensation  for  their  own  benefit, 
having  no  capital  stock,  and  no  provision  for 
making  dividends  or  profits,  are  public  serv- 
ants, and  as  such,  having  exercised  due  cars 
in  the  selection  of  their  serrants,  are  not  lia- 
ble as  a  corporation  for  tbe  n^^ence  of  such 
agenta  in  the  line  of  their  employment  resulting 
in  an  injury  to  anothw.  Their  funds  are  not 
to  be  dlnunished  by  anj  such  casualties,  it  is 
held,  nnless  a  contrary  legislative  intention 
can  be  gathered  from  the  statute.** 

In  Fordyce  v.  Woman's  C.  N.  L.  Assoda- 
tton,  79  Ark.  B60.  96  S.  W.  IBS.  7  li.  R.  A.  (N. 
8.)  485.  It  is  aaid: 

"With  us  public  corporations  and  charities 
are,  however,  governed  by  the  same  rules  as  to 
the  matter  now  under  consideration,  because 
tbe  doctrine  of  respondeat  superior  does  not 
apply  to  either." 

In  Downes  v.  Harpw  Hospital,  101  Mich. 
65S,  60  N.  W.  42,  26  Lb  B.  A.  602^  45  Am.  8L 
Bep.  427,  It  U  aaid: 

**J1,  in  the  proper  execution  of  the  trust, 
a  tmstee  or  an  employee  commits  an  act  of 
negligence,  he  may  be  held  responsible  for  his 
negligent  act;  but  the  law  jealously  guards  the 
ebaritaUe  trust  fund,  and  does  not  permit  it  to 
be  frittered  away  by  the  negligent  acts  of  those 
employed  in  its  execution.  The  trustees  of  this 
fund  could  not  by  their  own  durect  act  divert 
it  from  the  purpose  for  which  it  was  given,  or 
for  which  the  act  of  the  Legislature  authorized 
the  titie  to  be  vested  in  the  defendant  It 
certainly  follows  that  the  fund  cannot  be  in- 
directly diverted  by  the  tortious  or  negligent 
nets  af  the  Mnagert  oi  the  fund,  w  their  em- 


ployees, though  wadi  acta  cwOtt  te  OuMfs  to 
an  innoceot  benefidaET." 

Other  eaaea  which  have  approved  mora  or 
less  distinctly  the  principle  that  public  policy 
forbids  tha  dissipation  ct  the  ftrnds  of  diaxi- 
table  avporatlons  in  tlie  payment  of  dan^ 
ages  tax  phonal  injorles  roffered  by  pnsoDS 
on  account  of  the  tort  of  the  agents  and  serr- 
ants oC  the  corporatlons»  or  In  any  other 
mannw  than  Qiat  authorised  by  tbe  tnut 
under  which  they  wore  given,  are  Duncan  t. 
Nebraska  Sanitarium.  AssoclatUm,  82  Neb. 
162,  187  K  W.  liaO^  41  U  B.  A.  (N.  878, 
Ann.  Caa.  1813E,  1127;  Tayliv  r.  Protestant 
Hospital  AssodaUOB,  86  Ohio  St  flO^  86  N. 
a  1068^  89  II  a  A.  (N.  &)  427;  Jensen  v. 
Maine  E^b  St  Sar  Inftnnazy*  107  Me.  40Ck  78 
AU.  898,  88  K  B.  A.  (N.  S.)  141;  Termllllon' 
V.  Woman's  College^  104  S.  a  187.  88  &  a 
640;  Weston's  Adm*!  t.  Hospital  ot  eta  (Va.) 
107  S.  B.  785;  Magnuson  v.  Swedish  Hospital, 
99  Wash.  398^  168  Fac.  828;  Morrison  r. 
Henhe,  165  Wis.  166^  160  N.  W.  138;  Undlcr 
T.  Gfdnmtda  Hospital,  88  S.  a  25,  81  S.  B. 
612;  Wtalttaker  v.  St  Luke's  Hoapltsl,  137 
Mo.  App.  116,  U7  S.  W.  1188.  In  Gook  r. 
Norton  Memorial  Inflimary,  supra,  we  held 
that  the  doctrine  of  public  polk^  would 
deny  a  patient,  In  a  charity  hoqtital,  dam- 
agea  against  It  for  netfigence  of  tbe  at- 
tendants, and  also  that  tiie  fact  tbat  the 
funds  of  the  hospital  were  a  tnut  fond 
would  deny  the  patient  damages ;  but  in  some 
Jurisdictions  It  is  held  that  the  fact  that  the 
funds  are  a  trust  wonld  not  avail  to  pre- 
vent the  recovery  of  damages  by  any  per- 
scms,  except  ben^ldazies  of  the  trust,  as  In 
the  Cook.  Case  the  patlut  was;  bat  the 
doctrine  that  It  is  contrary  to  a  wise  public 
policy  to  make  the  tdiaritable  institatlon  li- 
able for  tbe  torts  of  any  of  tbe  agraits  of 
such  a  corporation,  necessarily  pats  it  upm 
the  same  plane  of  immunity,  as  if  it  was  an 
agency  of  the  govemmoit  Tbe  govenunoat 
incorporates  these  institutions,  and  la  the 
statnte  which  authorized  Oielr  creatioa  re- 
tains the  right  of  legislative  visltatiini,  and 
In  section  880,  Ey.  Stats.,  these  InstltutiffiU 
are  empowered,  among  other  ttdngs: 

"And  to  rec^ve  and  hold  such  property,  real 
and  personal,  whether  obtained  by  purebase, 
gift  or  devise,  aa  may  be  necessary  to  carry  on 
or  promote  the  objects  of  the  corporation,  sod* 
ety,  or  association,  and  may  sell  or  dispose  of 
such  property  at  pleasure,  nnless  the  property 
has  been  received  as  a  gift  or  devise  for  some 
special  purpose,  and  if  so  received,  it  shall  be 
used  and  applied  only  for  such  purpose." 

Hence  it  would  seem  that  the  legislattve 
Intention  la  that  funds  donated  spedally  for 
the  purely  charitable  uses  of  the  appellee 
could  not  be  diverted  to  any  other  purpose^ 
and  tbe  public  poU<7  denying  the  ri^t  to 
squander  them  In  damages  thus  has  legls- 
latlve  sanctiim. 

[S]  It  ISf  however.  Insisted  that,  the  awti- 
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Itnt  taaTlnc  been  unlawfully  wnidoyed,  In 
that  he  ma  under  the  age  at  X6  yean,  and 
set  to  the  operation  of  an  elevatw,  contrary 
to  the  proTlalons  of  section  831a,  Ky.  Stats., 
the  latter  atatute  la  dedaratory  of  a  pabllc 
poU(7,  trUdi  la  more  potoit  than  the  one 
whldi  proTldea  Uiat  a  diarlt^Is  corporation 
Shan  be  Immnne  from  UabllU7  for  damages 
for  the  tortloQs  acta  of  its  swanta  and 
«8entB,  and  for  that  reason  the  Instltatton  It- 
self beoomes  liable  fior  Injoriea  aiutalned  in 
emCh  nnlawfnl  employment  The  statate  it- 
4df,  however,  only  impmes  a  penalty  npcm 
4110  one  Tiolating  It  by  the  employmott  at  a 
yonth,  nndw  the  age  of  16  years,  in  the 
operation  of  an  deVator.  The  courts  have 
construed  It  to  ispxlve  the  employer  of  any 
defesiae,  snch  as  conMbntory  negligence  and 
assnmed  risk,  when  damages  are  sou^t 
against  him  for  an  Injury  to  such  a  serrant, 
Incurred  in  anch  an  nnlawfal  emidoyment, 
and  have  made  the  fact  of  his  unlawful  em- 
ployment a  negligence  snfflcient  to  snstalu 
a  recovery.  Keltber  the  statute  nor  the 
courts  have  made  any  empl<^er  UaUe  who 
was  not  theretofore  liable  to  a  servant  tm 
n^gent  Injnry.  A  charitable  cdrporatlMk 
was  not  liable  before  the  enactment  of  the 
statute  for  a  negllgmt  Injury  Inflicted  by  a 
manager,  servant,  or  employee  upon  an* 
other  onployee  or  othra-  person,  and  the 
statute  has  not  changed  the  liability  In  that 
respect  As  to  sections  880  and  831a.  supra, 
ctmstrued  togethw,  boUi  of  which  now  de- 
clare Cbe  public  policy  of  the  state,  thexe  is 
no  repugnance  found  between  them.  The  one 
renders  the  fnnds  of  the  corporation  do- 
nated to  It  for  the  purpose  of  doing  charity 
to  the  poor  and  needy  sick  immune  from  dis- 
sipation In  damage  suits,  because  It  requires 
them  to  be  expended  for  tbe  purpose  for 
which  they  were  donated,  and  no  other, 
while  the  other  subjects  an  employer  to  a 
flbe  for  employing  a  youth  in  a  hazardous 
occupation.  The  employer,  which  a  youth 
under  the  prohibited  age  and  injured  In  a 
prohibited  occupation,  couM  have  sued,  for 
a  negligent  Injury  before  the  enactment  of 
section  831a,  supra,  was  the  servant  of  a 
charitable  corporation,  who  did  him  the  In- 
jury and  not  the  corporation,  and  against 
su(di  Individual  he  yet  has  a  cause  of  action, 
governed  by  the  principles  which  the  courts 
have  applied  to  a  violation  of  that  statute, 
and  under  that  statute  against  tbe  person 
who  employed  him,  and  the  servants  of  a 
charitable  corporatltai,  who  set  a  youth  to 
an  unlawful  occupation,  may  have  Imposed 
upon  than  the  penal  cousequences  of  the 
sUtnte,  in  addition  to  the  civil  llaUUtles 
incurred. 

A  anfflcimt  reason  for  this  condnalon  Is 
that  the  rule  of  respondeat  superior  does 
not  ^ply  to  a  charitable  corporation  Itaelf, 
and  has  been  so  held  in  many  jurisdictions; 
because  the  servants  of  such  an  Institation 
are  the  aemuits  of  the  public,  and  not  of  a 


mastor,  who  le  engaged  in  aed^lng  gain  for 
himself,  and  tox  that  reaaon  an  Injured  per- 
son  most  content  hlmatif  with  his  aetiou 
against  the  one  who  does  him  an  injury. 
Many  cases  in  difCerent  jnrisdlotioha  have 
held  that  the  doctrine  of  respondeat  superior 
doea  not  apply  to  a  charitable  conwratlon, 
among  which  may  be  cited  Union  P.  B.  Oo:  v. 
Artlat,  60  Fed.  366,  9  0.  C.  A.  14.  23  L.  B. 
A.  681;  Pierce  v.  nni<m  P.  R.  Oo.,  66  Fed. 
44,  18  G.  O.  A.  823;  Brown  v.  La  Society 
Francalse,  188  Cal.  476,  71  Pac  516;  Beams 
V.  Waterbury  Hoivltal,  66  Conn.  98,  38  AO. 
695,  31  L.  B.  A.  224;  Parks  v.  Northwestern 
University,  218  IlL  381,  76  N.  B.  991.  2  L.  B. 
A.  (N.  S.)  666.  4  Ann.  Caa  103;  Thornton  v. 
FrankUn  Square  House,  200  Mass.  465,  86 
N.  B.  909,  22  L.  B.  A.  (N.  S.)  486;  Taylor  v. 
Protestant  Hospital  Ass'n,  supra;  Morrison  v. 
Henke,  166  Wis.  166,  160  N.  W.  173.  In  our 
own  jorisdlctlon,  in  the  case  of  Leavell  v. 
Western  Ky.  Asylum  for  the  Insane,  supra,  it 
was  there  distinctly  held  that  tbe  rule  of 
respondeat  superior  did  not  aK>ly  to  a 
diaritable  institution,  but  in  that  case  the 
Institution  was  an  agency  of  the  government, 
but,  as  quoted  from  the  case  of  Fordyce  v. 
Woman's  O.  N.  L.  Ass'n,  supra,  It  was  h^d, 
and  we  think  propetis  bo,  that  charitiee  and 
governmental  agencies  are  upon  the  aame 
plane  In  that  regard. 
The  judgmrat  Is  therefore  affirmed. 

THOMAS,  J.  (dissenting).  The  writer, 
with  some  misgivings,  consented  to  and 
wrote  tbe  opinion  In  the  case  of  Cook,  Adm'r. 
V.  John  N.  Norton  Memorial  Inflnnary,  180 
Ky.  831,  202  S.  W.  874.  L.  B.  A.  1918B,  647. 
which  was  an  action  to  recover  damages  for 
the  death  of  a  patient  allied  to  have  been 
produced  by  the  negligence  of  the  Institution, 
which  was  a  private  charity.  His  Investiga- 
tions since  then,  particularly  In  the  instant 
case,  have  not  served  to  remove  the  doubts 
then  entertained  concerning  the  soundness 
of  the  reasons  given  by  the  various  courts, 
including  this  one,  as  a  basis  for  immuni^ 
from  liability  of  such  institution  In  actions 
against  them,  seekiug  the  recovery  of  dam- 
ages for  personal  Injuriea,  though  not  result- 
ing in  death.  If  death  follows.  It  is  difficult 
to  see  why  the  provfelons  of  section  241  of 
the  Oonatltntlon  would  not  afford  an  actloo 
for  damages  against  the  corporation,  which 
neither  tbe  Legislature  nor  the  courts  could 
withhold.  In  the  Cook  Case  the  applicability 
of  the  section  of  the  Gonstitutl<»  r^erred  to 
was  neither  raised  nor  discussed  by  ^ther 
counsel  In  the  case,  and,  as  the  writer  re- 
members, it  was  not  mentioned  during  its 
consideration  by  this  court  Out  of  reqtect 
for,  and  adhering  to,  tbe  doctrine  of  stare 
ded^s,  I  am  disposed  to  follow  the  rule  of 
this  court  In  granting  Immunity  In  such  cases 
In  actions  for  damagea  by  patient*  of  the  In- 
stltntlMiB  vtuae  only  pweimal  injury  and 
not  death  occurred,  thongai  the  annotation 
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to  the  ease  of  Boosen  t.  Peter  Bent  Brig- 
ham  Hoc^ital,  14  A.  L.  B.,  beginning  on  page 
672,  conclusively  sbows  that  the  disposition 
of  the  conrts  Is  to  recede  from  any  of  the 
gronnds  npon  which  the  Immunity  has  here- 
tofore been  placed,  because  ncaie  of  them  find 
sufficient  support  in  logic  or  reason.  Many  of 
the  cases  in  that  annotation  attack  the  "trust 
fund"  doctrine,  even  as  applicable  to  pa- 
tients, upon  the  ground  that  no  one  has  a 
legal  t\^t  to  create  a  trust  and  invest  the 
trustee  with  Immunity  firom  the  consequences 
of  his  or  Its  negligence.  The  reasoning  is 
that  the  courts  hold  the  contributor  to  the 
trust  liable  for  failure  to  exercise  ordinary 
care  when  be  assumes  the  rOle  of  a  Good 
Samaritan  without  pay,  as  is  illustrated  In 
the  case  of  Gates  t.  C.  &  O.  By.  Co.,  185  Ky. 
24,  218  S.  W.  564,  9  A.  L.  B.  SOT,  and  eases 
referred  therein. 

Equally  falladons  is  the  rule  whl<A  bot- 
toms the  nonliability  upon  the  ground  that 
the  Institution  is  performing  a  public  func- 
tion, and  to  that  ext^t  relieves  the  state  of 
some  of  Its  burdena  All  the  cases  adopt- 
ing that  ground  concede  that,  if  it  was  an 
fndlTidual  operating  the  charity,  he  could 
not  claim  the  immunity  on  that  or  any  other 
ground,  although  he  would  be  performing 
and  discharging  with  his  own  means  a  pub* 
lie  function,  the  same  as  a  charitable  Insti- 
tution does  with  its  fnnds.  Moreover,  if 
the  immunity  Is  allowed  upon  that  ground, 
to  Institutions  which  care  for  the  diseased 
and  afflicted,  It  should  also  am>Iy  to  any 
other  institution  performing  an  equally  Im- 
portant public  function,  and  Immunity  would 
be  thus  extended  to  all  colleges,  universities, 
and  institutions  of  learning  which  are  en- 
gaged in  carrying  out  the  declared  public 
policy  of  the  state  to  educate  and  train  its 
youth  for  better  citieenshlp.  Again,  if  the 
"trust  fund"  theory  is  sound,  as  enhancing 
and  protecting  a  sound  public  policy,  it  Is 
difficult  to  perc^ve  why  a  municipality  could 
tlirough  Its  negligence  be  made  to  appropri- 
ate any  part  of  its  trust  fund  created  en* 
tirely  by  donations  of  its  citizens  in  the 
form  of  taxes,  and  this,  too,  though  the  cor- 
poration be  indebted  to  the  limit  allowed 
by  the  Constitution,  as  Is  held  In  the  cases 
of  Hopkins  County  v.  St.  Bernard  Coal  Co., 
114  Ky.  153,  70  S.  W.  289,  24  Ky.  Law  Kep. 
&42;  and  Menar  v.  Sanders,  169  Ky.  285, 183 
S.  W.  949,  L.  R.  A.  1917D,  422. 

In  my  bumble  <^lnlon  the  only  feasible 
ground  upon  whldi  the  Immunity  extended 
to  such  Institutions  for  negligence  towards 
patients  (not  resultthg  in  death)  is  that  of 
"Implied  waiver"  by  the  patient  Individual- 
ly, or  by  the  one  who  acts  for  him,  as  his 
agent,  when  he  enters  the  Instituticm;  but 
even  this  is  doubtful,  and  it  would  seem  frcnn 
a  tboroagh  study  of  the  question  that  the 
whole  doctrine  of  such  immunity  Is  based 
opmi  seDtim«atal  groondi  rather  than  rea- 


sonable and  logical  ones.  Bu  i 
beginning  of  this  diraent,  a 
sons  stated,  I  am  willing  to  i 
rule  heretofore  adopted  by  1  i 
lowing  the  immunity  in  acti 
covery  by  only  Injured  patle]  i 

But  this  case,  however,  d  i 
the  right  to  a  recovery  for 
patient,  but  to  a  servant,  an 
n^llgence  growing  out  of  th>  ' 
penal  statute  enacted  In  fn  I 
wholesome  public  policy.    T  i 
only  ^tends  the  immunity,  I 
tions  by  patients  of  the  cor]  : 
tions  brought  by  its  Injure 
likewise  extends  it  to  actioi 
as  well,  and  even  excuses 
from  prosecution  under,  and 
of  the  penalties  provided  t  , 
which  It  Is  cha^^  to  have 
says  that  the  persons  who  ei 
ant,  and  "who  set  a  youQi  i 
occupation,  may  have  Imposed  i 
penal  consequences  of  the  st  I 
tlon  to  the  civil  IlabUltles  In 
would  seem  to  Imply  that  In  i 
institutloa  was  not  liable  dv  I 
Individual  agents  or  managers  ' 
ndther  be  liable  criminally, 
the  same  managers  and  serv; 
cur  sudti  liability;  and  all  a 
ts  extended,  according  to  tb 
cause  of  the  trust  nature  of 
which  the  institution  is  oper 
haps  also  because  it  is  perfoi 
function,  both  of  which  I  h 
briefly  referred  to,  and  irtil  I 
furth^  elaborate; 

The  <^lnlon,  however,  in  ex<  i 
poratlon  for  liability  for  InJ 
upon  a  servant  is  not  only  su 
satisfactory  reasoning,  but  it 
to  the  great  majority  of  the 
jurisdictions  wherein  the  gnei  I 
sented.    Hie  Supreme  Courts 
Minnesota,  New  Hampshire,  ^  i 
Texas  have  each  denied  nonlii  I 
institutions  in  actions  against  I 
ants,  though  some  of  them,  if  :  i 
the  Immunity  in  actions  by  pa 
annotation  supra,  beginning  o:  i 
the  volume  referred  to,  will  b ' 
of  ttae  cases  from  those  statee 
the  rights  of  a  servant  to  main; 
and  only  two  states  in  the  Unl: 
setts  and  Missouri,  sustain  tt 
the  majority  opinion  In  deuylci 
injuries  Inflicted  upon  servant: 
negligence  of  the  Institution, 
reported  case,  so  far  as  the  w:: 
able  to  ascertain,  has  the  quesi 
the  liability  of  snch  institutioii 
where  the  injury  waa  Inflictet: 
of  the  nonobservance  of  the  req 
statute,  and  In  it  the  court  hel 
tion  liable;  the  case  belnc  Mc 
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Lnktfs  BtmpStal  AasocUtloii,  122  Uim.  UK 
141  N.  W.  887,  46  li.  B.  A.  (N.  S.)  518,  So 
tbat  tbe  majority  oplnltm  Is  not  only  a^pihut 
the  great  majority  ot  i^nlons  wlier^  the 
xl^ta  of  a  serrant  were  InTcdTed,  bat  it  fa 
directly  opposed  to  the  only  case  whwein  the 
concrete  question  here  presented  was  In- 
Tolred. 

It  may  be  said  that  the  Ohild  labor  Law 
does  not  by  Its  terms  attach  clrSl  llatdllty 
tta  Its  nonofeBerranoe,  bat  only  fixes  a  poial- 
ty  0ierefor ;  yet,  as  we  hare  eeen,  the  majori- 
ty opinion  woald  «ccaBe  the  defendant  in  this 
case  from  liability  for  the  pmalty  fixed  by 
the  statute  for  the  nonobserrance  of  its  pro- 
TlaioQs.  rnrthermore,  this  and  other  courts 
have  uniformly  held  liiat  an  action  fOr  dvll 
liability  would  arise  upon  the  violation  of  the 
tonna  of  suCh  statutes  resnltlnff  in  injury  to 
others;  In  other  words,  that  at  least  a  pre- 
Bumpticn  of  negllsence  follows  such  vlola- 
tims,  and  it  is  not  unreasonable  to  say  that 
the  Intor^etatlons  of  p^l  statutes  thus 
given  become  a  part  of  than,  qoite  aa  madk 
BO  as  if  the  interpretation  had  been  written 
in  than.  Bishop  on  Noncontract  t«w,  H  7, 
279,  856,  and  424 ;  Bishop  on  Criminal  Law, 
VOL  1,  S  2«4;  1  Corpus  Juris,  954-057,  in- 
clusive 

An  iUusbratlve  case  £r<»n  0iis  court  is 
LonlsTille  Tnut  Co.  v.  Margao»  Adm'r,  180 
Ky.  609,  203  S.  W.  S56,  7  A.  !«.  R.  896^  where 
the  operators  of  the  Seventh  Avenue  Hotd 
in  lioulBvllle  bad  failed  to  comply  with  sec- 
tloD  2096a  of  the  Kottucky  Statutes,  which 
is  an  act  passed  by  the  Legislature  at  its 
1914  session,  and  requires  under  ccmdltlons 
therein  stated  that  the  charactw  of  buUd- 
Inga  thorein  named  shall  be  provided  with 
certain  described  fire  escapee  on  the  oatside 
of  the  bnilding,  and  that  other  enumerated 
precautionary  measures  shall  be  tak«i  to  pre- 
y&it  damages  and  Injury  to  the  Inmates  by 
fire.  A  fire  occurred,  and  one  of  the  guests 
of  the  hot^  lost  his  Uf^  and  his  administra- 
tor sued  the  hotel  company  to  recover  dam- 
ages therefor,  which  action  this  court  upheld. 
Other  cases  bearing  upon  the  same  point 
are  CaQ>erson  v.  Michaels,  142  Ky.  314,  134 
S.  W.  200,  Sanitary  Laundry  Co.  v.  Adams, 
188  Ky.  39,  208  S.  W.  6,  and  others  therein 
referred  to.  In  the  last  two  cases  the  negli- 
gence consisted  in  vloIatlonB  of  the  child 
labor  statute,  the  same  one  here  Involved. 
But  our  statute  (section  466)  puts  the  matter 
at  rest  It  says: 

"A  person  injured  by  the  Elation  of  any 
statute  may  recover  from  the  offender  such 
damage  as  be  may  sustain  by  reason  of  the  vio- 
lation, although  a  penalty  or  forfeiture  for 
sndi  violatloo  be  thereby  bnpoied." 


Cases  In  which  the  section  was  appUed  by 
this  court  are  L.  &  N.  By.  Co.  v.  Haggard, 
161  Ky.  817,  170  8.  W.  906,  Lt  *  N.  By.  Ca 
T.  Cooper,  164  Ky.  489,  ITS  8.  W.  1034, 
B.  A.  lAUB,  886.  and  Slmoos  v.  Vaughn  and 
BlackWdl,  16S  Ky.  167,  176  S.  W.  GBS.  That 
sectiflu,  therefor^  became  a  part  of  the 
Child  Labor  I«w  upon  its  enactment,  as 
much  so  as  if  It  had  bew  incorporated  here- 
in, and  created  the  right  to  a  dvU  actim  tm 
damages  resulting  fn»n  its  lumobsrarvanoe^ 
the  same  as  fixing  a  penalty  therefor. 

But  I  will  not  furtha  elaborate  this  dls* 
senflng  (vint(»i,  having  aatlsfled  myself  with 
briefly  stating  my  position.  I  cannot  refrain, 
however,  from  saying  before  closing  that,  if  | 
the  doctrine  of  the  majwlty  opinloo  is  to  be 
as  sweqtlngty  applied  as  its  terms  would  al- 
low, thai  th^  court  baa  created  an  artifldal 
individual,  who,  like  tiie  king  in  ancient 
tyrannical  daya»  qui  do  no  wnmg.  It  has 
set  that  creature  above  and  beyood  the 
(9eraU<m  ot  ttm  hlj^iest  public  policy  ot  the 
state— L  9.,  an  enactment  of  the  Li^datare 
— which,  to  say  the  leaat  ot  it^  to  my  mind, 
can  be  sustained  by  no  charactw  or  kind 
ot  reasoning.  Of  course^  the  statonaits  ht 
the  opinion  relating  to  the  nmiUablUty  of 
corporations  engaged  In  iHivate  diarity  wwk 
in  actions  based  on  their  negligence  towards 
strangers,  and  their  immunity  from  penalties 
for  nonobservance  of  a  statute  aj^Iodde  to 
all  alike,  Is  obiter;  but  alnoe  the  reuoning 
of  the  opinion  is  as  appUcable  to  the  two 
cases  included-  In  the  dl<^am  aa  it  Is  to  the 
case  disposed  of,  the  dictum  will  most  Ukdy 
be  adopted  when  the  queaticm  Is  prcBCPted. 

I  deem  it  pertinent  to  Incwporate  an  ex- 
cerpt from  the  annotation,  sujpra,  found  m 
page  586  of  the  volume  refttred  tOb  aa^riog: 

*'Otte  consideration  seems  to  have  been  over- 
looked by  the  cases  in  this  and  the  precediitf 
sid>^vlalon  (liability  to  strangers  and  to  serv- 
ants). The  baais  of  charity  is,  above  every- 
thing  else,  voluntary  benevolence.  When  a 
stranger  or  ^n  employee  Is  maimed  or  Ulled  by 
the  operations  of  the  charity, 'and  compensa- 
tion Is  denied  Um,  or  those  dependent  on  bim, 
in  order  to  save  the  funds  of  the  charity  for 
charitable  work,  be,  and  those  dependent  on 
him,  are  compelled  to  contribute  his  life  and 
their  support  against  their  will  to  charitable 
purposes,  which  makes  a  farce  of  the  whole 
charitable  Idea,  and  no  decision  founded  npM 
such  a  principle  can  be  regarded  as  sound  un- 
der modem  conceptions  of  justice." 

This  anbodles  the  final  conclnBlott  of  the 
yery  able  editorial  etafC  of  fliat  moBt  ex- 
cellent publication. 

For  the  reasons  thus  briefly  stated,  and 
others  vidilch  might  have  been,  r  rcspectfat- 
ty  dlBsent  tirom  the  opinion  ot  flie  oonrt 
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(Snpreme  Court  of  Arkansas.   Dee.  Zl,  1921. 
Behearinff  Denied  Jan.  28,  1922.) 

1.  Lwidlord  and  teaant  «=S9|28(I)  —  Ltsaor  b 
liable  for  failure  to  deliver  potesselen  thoagh 
leseao  knew  occupant  would  refuse. 

A  lessor  is  liable  for  failure  to  deliver  tke 
premises  thofigb  he  made  ererr  effort  to  do 
so,  snd  was  prerented  by  old  tenant  holding 
over,  and  though  lessee  knew  that  <dd  tenant 
intended  to  hold. 

2.  Landlord  and  teaaat  «s»l29<4)  —  Rale  for 
general  danages  for  falliira  t*  dallvar  peseee- 
sloB  under  lease  stated. 

In  an  action  for  faflnre  to  deliver  posses- 
don  nnder  a  lease  for  four  years,  the  tenant 
may  recover  the  difference  between  the  rent  re- 
served and  the  vatne  of  the  premises  for  the 
term. 

8.  Landlord,  and  tenant  4=»I29(4)  —  Spaolal 
damages  for  failure  to  deliver  possession  not 
reooveraMe  by  lessee  with  notice. 
Special  damages  for  failure  to  deliver  pos- 
session under  a  lease  are  allowable  only  in 
case  they  were  in  oontemplation  of  the  i>artiee 
at  the  time  of  the  execution  of  the  lease;  con- 
sequently, where  lessee  knew  that  the  old  tenant 
claimed  the  right  to  hold  the  premises,  and  would 
attempt  to  exercise  the  right,  and  that  lessee 
might  have  to  move  out  of  his  old  stand  before 
the  tenants  were  evicted,  special  damages  were 
not  In  contemplation  of  the  parties. 

On  Behearing. 

4.  Appeal  and  error  «=3e82((3) —Appellants 
liability  for  special  damages  may  b«  raised  on 
appeal,  tiioagli  appellant  requested  Instrn^ 
tloa  on  such  damages. 

While  an  appellant  waivfs  any  error  in  ap- 
pellee's instruction  on  special  damages  by  re- 
qa 68 ting  instructions  on  sadu  damages,  she  does 
not  waive  the  right  to  contend  that  nnder  the 
undisputed  facts  she  was  not  responsible  for 
special  damages. 

5.  Appeal  and  error  «=»I06S(4)— When  party 
not  entitled  to  spaolal  damages,  anvr  In  !■- 
atmotions  thereon  not  oensldoretf. 

Any  error  In  instruction  on  spedsl  damag- 
es vrin  not  be  considered,  when  party  complain- 
ing was  not  entitled  to  spedal  damages. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty ;  Geo.  W.  Dodd,  Special  Judge. 

Action  by  Louis  Welnsteln  against  Eliza- 
beth S.  Morrison,  to  recover  on  account  of 
rents  paid  on  premises  of  which  plaintiff 
&lled  to  obtain  possession.  From  a  judg- 
ment tor  plnlntUC,  deitendant  appeals.  Af- 
firmed an  to  rents  and  damages  for  the  dif- 
ference between  the  rent  reserved  and  the 
market  value  of  the  lease;  reversed  and  dis- 
missed as  to  8pe(^  damages. 

Oravena,  Ogleeby  St  Cravens,  of  Ft  Smltb, 
and  K.  P.  Williams,  of  St  Louis,  MtKf  for  ap- 
pellant 

HUL  A  Fitabvi^,  of  rt  Smith,  for  appellea. 
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<t»B.W.> 

HUMPHBBT9,  J.  Aj^llee  Instltated  suit 
against  appellant  in  the  Sebastian  circuit 
court,  rt  Smith  district,  to  recover  $1,960, 
together  .with  interest  on  account  of  rents 
paid  by  Mm  to  apiwllant  on  a  lease  contract 
for  a  bualnesa  bous«  owned  by  appelant, 
situated  at  712  Garrison  avenue,  in  the  dty 
of  Ft  Smith,  Ark.,  of  whleh  he  failed  to  ob- 
tain poaaesslcm,  and  general  and  special  dam- 
ages resulting  from  an  alleged  breach  of  an 
implied  covenant  for  possession  thereof.  The 
general  damages  claimed  were  for  the  dif- 
ference between  the  rent  reserved  in  Qie 
lease  and  the  rental  market  value  of  the  iHtip- 
erty,  and  the  flpedal  damages  were  for  er- 
penses  incurred  in  procuring  a  building  for 
temporary  occnpaacy  and  reinirs  thoreon,  at 
No.  616  Garrison  avenue.  Ai^llant  filed 
an  answer  admitting  the  Indebtedness  on  ac- 
count of  rents  received  from  appellee,  but 
denying  UaUU^  ttx  gaieral  or  special  dam- 
ages. The  cause  was  submitted  upon  the 
pleadings  and  evidence,  whleh  resulted  In  a 
Judgmmt  against  appellant  in  the  sum  of 
¥7,711.90,  omslsting  of  the  f(dlowing  items: 
92,072.80  on  account  of  rent  paid;  $2,400 
on  account  of  the  difference  between  the  rent 
reserved,  in  the  lease  and  the  market  value 
of  the  lease ;  $2,8S7.74  <m  account  of  opendi- 
tures  made  by  aroellee  in  Installing  tempo- 
rary fixtures  at  Na  616  Garrison  avenue: 
and  $401.41  on  acommt  of  the  bonus  paid 
by  appellee  to  procure  a  lease  on  the  build- 
ing at  616  OftrrisML  avenue.  From  the  Judg- 
ment an  appeal  has  been  duly  iwoaecuted  to 
this  court 

The  facte  revealed  by  the  record.  In  w  far 
as  necessary  to  determine  the  qnesttona  pre- 
sented on  appeal,  are  as  ftdlows: 

Appelant  executed  a  written  lease  for 
ber  building  at  712  Garrlion  avoiue  to  ap- 
pellee for  the  term  of  four  years,  beginning 
the  lat  day  of  January,  1980,  for  $SaO  per 
month.  The  lease  did  not  contain  an  express 
eorenuit  for  poaeosQlon  of  the  prop^y.  Tbia 
pvopMty  at  712  GarrlBon  avenue  was  oe- 
cupiecl  by  tiw  ^i^e  Hat  Gmapany  uid  the 
Southern  Millinery  Company.  These  ten- 
ants  asserted  tbe  right  to  occupy  the  build- 
ing tor  the  year  1820,  and  advised.  boUi  ap- 
pellant and  appellee  before  they  altered  In- 
to tbe  lease  cwotract,  ot  date  3>ecanber  S, 

1019,  that  they  were  going  to  keep  Ae  tmlld- 
Ing,  and  would  sot  remove  therefrom  on  the 
1st  day  of  January,  1820,  or  at  any  time 
during  the  year.  On  tbe  1st  day  of  January, 

1020,  they  refused  to  move  oat  of  apptilanf ■ 
building,  and  appellant  and  aiw>ellee  Joined 
In  a  suit  to  evict  -tbem.  Th^  gave  bond, 
however,  and  retained  possession  of  the 
boUding.*  The  court  ruled  that  apjitilee  waa 
not  a  proper  party  to  the  suit,  and  diamlsa- 
ed  tbe  a<^i«i  as  to  him.  Tbe  caaa  was.am- 
tlnued  from  <me  term  of  the  court  for  lar* 
of  proper  service,  and  at  the  October*  * 
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"thereafter  appdlant,  wltbout  the  consent  of 
aroellee^  dlemlssed  her  suit  against  the  Apple 
Hat  Company  ana  the  Southern  Millinery 
Oompany  for  poaaeasion  of  tbe  property,  and 
leased  the  property  to  tbe  Apple  Hat  Com- 
pany, who  Indemnified  her  to  the  extent  of 
98,000  against  loss  In  any  suit  that  appellee 
mlg^t  bring  against  her.  On  October  16th, 
ai^llaut  notified  appellee  that  she  Intended 
to  allow  the  old  toiants  to  contlnne  to  oc- 
her  bnlldlng,  and  Inclosed  in  tbe  lettM- 
ot  notiflcatioD  a  check  covering  the  amount 
of  rent  she  had  collected  from  appellee  to 
tbat  date  with  interest  thmoa,  which  she 
tendered  in  full  satisfaction  of  any  claim  ap- 
pellee mli^t  make  .against  her.  Anwllee 
refused  to  accept  the  check.  During  tbe 
pendency  of  the  aidt  annUant  demanded 
and  colleefeed  from  apptilee  the  rental  of 
«280-per  mmtb.  In  Ua7»  1990,  appdlee  was 
«aaipelled  to  gin  up  tlw  old  stand  oocnpled 
1^  him.  He  notified  aivellant  that  It  would 
he  necessary  to  obtain  temporary  qoartars 
nntii  he  oonld  get  poasesaUm  of  her  buUd- 
iag.  After  an  Interview  with  her  attomer, 
irtio  advised  him  to  lease  the  bulldlug  at  Na 
'615  Garrison  ftvenue,  he  did  sa  He  was 
onupeued  to  pay  a  bonus  of  $401  to  get  the 
lease  on  that  boUdli«,  and  to  expend  a  large 
Amount  In  i^alztng  it  for  use.  AppeUee 
notified  aK>^Bt  of  the  amount  of  and  ne* 
cessity  for  making  these  expenditures. 

[1]  AnwUanfs  first  insistenoe  for  rerersal 
is  Out  she  Is  not  liable  for  damages  becaoae 
tdie  made  erery  effort  to  put  awellee  In  pos- 
Mession  of  the  property,  and  that  he  was 
prevttited  from  taking  possession  by  her  old 
tenants  who  wrongfully  retained  poBsesalon 
of  the  property  after  their  lease  expired. 
This  court  ruled,  in  the  case  of  Rose  t. 
Wynn,  42  Ark.  2fi7,  which  ruling  was  con- 
firmed in  the  later  case  of  Thomas  r.  Oroom, 
102  Ark.  108. 148  8.  W.  88,  that  a  lessor  who 
was  unavoidably  prevented  from  deilvertng 
possession  of  leased  property  was  liable  for 
damages  resulting  from  the  breach  of  the 
covenant,  express  or  Implied,  for  possession. 
Appellant  attempts  to  differentiate  these 
cBMm  from  the  instant  case,  because  in  those 
cases  the  lessees  had  no  kuowledge  at  the 
time  the  leases  were  executed  that  the  old 
tenants  would  attempt  to  bold  over,  where- 
as in  the  Instant  case  app^ee  had  such 
knowledge;  We  think  this  can  make  no  dif- 
ference. A  lessor's  liability  grows  out  of 
the  fact  that  he  entered  Into  a  binding  cov- 
enant or  contract  to  give  possession  In  any 
event  In  so  fiir  as  human  affairs  are  concern- 
ed. We  think,  therefore,  there  can  be  no 
question  that  appellee  was  entitled  to  recover 
the  dlfferraice  between  the  rent  *  reserved 
and  the  value  of  the  premises  for  the  entire 
four  years  term. 

[2]  This  court  Ifl  committed  to  the  rule 
that  the  measure  of  damages  in  an  action 
br  a  lesaee  against  a  lessor  for  failure  to 


(Alt. 

deliver  possession  of  leased  premises  Is  the 
diffea«nce  between  the  mat  reserved  and  the 
value  of  the  premises  of  the  term.  Rose  t. 
Wynn,  svpra.  While  ordinary  w  general 
damages  follow  as  a  matter  of  course  tor  a 
breach  of  the  covenant  or  contract  fdr  poe- 
Bession  of  leased  premises,  special  damages 
do  not  Special  damages  are  allomble  only 
in  case  they  were  In  contranplallon  of  the 
parties  at  the  time  of  the  execution  of  the 
lease  In  the  event  a  breadi  Of  the  covraiant 
for  poesession  should  occur.  The  rule  coD- 
cemlng  special  damages  in  the  case  of  M.. 
K.  A  T.  BaUroad  Go.  t.  Belcher,  89  Tex. 
429,  85  S.  W.  7,  seems  to  be  fair  and  Just  It 
is  as  feoows; 

"Tbe  role  seems  to  be  setOad  that  plabitlS, 
in  order  to  recover  special  damages  for  bread 
of  a  contract,  nrast  show  that  at  tike  date  of  tke 
contract  defendant  had  notice  of  the  spedal 

conditions  rendering  such  damages  the  natursl 
and  probable  result  of  such  breach,  under  dr- 
cumstances  showiug  that  the  contract  was  to 
some  extent  based  upon  or  made  with  refer- 
ence to  such  conditions.** 

[t]  Tbe  claim  of  appellee  In  the  Instant 
case  for  special  damages  eoold  not  have  been 
within  the  contraaplatlai  of  tiie  parties  or  in 
rtilanoe  npon  the  contract  at  tbe  time  It  waa 
executed,  for  It  waa  then  fcnovn  that  the  (AA 
tenant  claimed  the  right  to  hold  tbe  prem- 
ises and  would  exercise  that  right  and  that 
iqipellee  wonld  w  might  have  to  move  out 
of  his  old  stand  and  secure  temporary  quar- 
ters before  the  old  tenants  wov  evicted. 
With  this  knowledge  or  information  in  poe- 
session at  eadi  par^  to  tSie  contryct,  it  oonld 
not  have  been  wlthbi  contemidatton  Oat 
spedal  damages  would  be  claimed,  for  under 
those  drenmstances  appellee  had  no  right  to 
rely  on  getting  possession  of  the  premises 
at  the  beginning  of  the  lease.  The  fitcts 
in  this  case,  under  the  rule  announced,  did 
not  warrant  a  verdict  for  special  danugeti. 

The  Judgment  Is  affirmed  for  rents  and 
damages  for  the  dUference  between  the  rent 
reserved  and  the  market  value  of  the  lease, 
but  is  reversed  and  dismissed  In  so  fhr  as 
special  da  ma  gee  were  adjudged. 

On  Rehearing. 

[4,  I]  Upon  motion  for  rehearing  our  at- 
tention has  been  called  to  the  fact  tiiat  ap- 
pellee coDtended  In  his  original  brief  tiiat 
appellant  was  estopped  from  questioning  the 
verdict  for  special  damages  because  she  her- 
self had  requested  and  obtained  instructions 
8  and  9  covering  the  Issue  of  special  dam- 
ages. While  obtaining  Instructions  upon  the 
issue  of  special  damages  waived  any  error 
contained  in  the  Instructions  requested  by 
appellee  upon  the  same  Issue,  It  did  not  have 
Uie  tfect  of  waiving  ai^i^ant's  right  to 
contend  that  under  the  undisputed  facts  she 
was  not  responsible  fsr  special  de  mages 
Again  appellee  Insists  tiiat  the  court  p<^t 
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out  the  error  contained  tn  Us  InatrncHon 
DpoB  tte  tene  of  qpedsl  Aamafea.  Undw 
the  v\9w  of  tbe  court  It  Is  Immaterial  wheth- 
er thit  iBstmctlon  was  correct  or  Incorrect, 
II  we  ruled  ttuit  nndOT  the  undtspated  fiicta 
In  tbe  ease  apiiellee  was  not  entlOsd  to  spfr* 
del  damaces,  for  the  reasm  that  at  ttte 
time  the  rental  contract  was  entered  Into 
between  the  partleB  appellee  knew  he  could 
not  obtain  possession  of  the  premises  an 
tbe  lit  of  January,  nor  nntU  the  tenants  then 
In  poBsesston  conld  be  ousted  bf  lagal  pro- 
oeedtaigs,  and  that  tt  might  be  noosssnry  for 
Um  to  make  tempcHrary  arrangements  for 
eondoetlng  his  business  dsewhere  until  said 
toiBDts  could  be  ousted.  In  other  words, 
tbe  court  ruled  that  a  lessee  could  not  re- 
coTBr  from  a  Isssn  special  damages  on  ac- 
vnmt  of  a  breach  of  the  'corenant  tm  pos- 
mton,  uidess  th^  were  within  the  con- 
tonplatlon  of  the  parties  at  the  tbne  the 
lesse  was  executed. 

nie  motion  for  a  rehearing  is  therefore 
nfoxuled. 


HOLXAND  et  si.  v.  STATE.   (No.  81.) 
(Supreme  Court  of  Arkonsae.  Jan.  16,  1922:) 

1.  Iitoxleatlsg  llqsors  «s>238(() —Whether 
Mesdaats  wen  gsllty  ef  Illegally  traasgsrt« 
Isg  Hqsor  held  for  Jsry. 

Li  prosecution  for  lU^ially  trsnsportiiiK 
whisky  in  Tiolatlon  o(  Crawford  &  Moses'  Dig. 
I  61S5,  eridenee  held  sufBdent  for  submiBrion 
Af  tbe  case  to  ths  jury. 

2.  CrisUssI  law  «E»||44(l3)-EvMeaes  given 
its  streagest  prehsttve  force  Is  favor  of  vsr- 
Art  SB  qaesUea  of  Its  ssdlsleBar  to  sastals 
viNiet 

Id  testuag  the  sufBdency  of  the  evidence  to 
Euatain  the  verdict,  it  most  Im  given  its  strong- 
eat  probative  force  in  favor  thereof. 

Appeal  from  Circuit  Court,  Prairie  Coun- 
ty; Geo.  W.  CSarfc,  Judge, 

Fred  Holland.  Ylrgll  Holland,  and  Glaiv 
ence  Lovitt  were  cmvicted  <it  illf^ally  trans- 
porting whisky,  and  they  appeaL  Affirmed. 

George  W.  Craig,  of  Des  Arc,  for  appel- 
lants. 

J.  8.  ntley.  AttT.  Oen..  and  Blbert  Godwin 
■od  W.  T.  HanunodE,  Asst.  Attys.  Gen.,  for 

tbe  Stste. 

WOOD.  J.  Eadi  of  Oxe  appellants  was 
arrested  on  a  separate  warrant  Issued  by 
the  Justice  of  the  peace  charging  them  with 
tbe  crime  of  illegally  transportli^  whisky. 
Tb^  were  ctmvicted  In  the  justice  court, 
uid  appealed  to  .the  circuit  court.  In  the 
circuit  court  the  causes  were  consolidated 
for  trial,  and  the  appeDants  were  again  con* 
Tieted. 


George  BleDanlel.  a  witness  on  betaalf  of 
Ihe  state,  tesHfled  snbstandally  as  follows: 
He  was  opraating  a  f eny  In  Prairie  county 
In  June,  1821,  when  the  appeUants  drove  up 
in  a  wagon  to  within  100  yards  of  the  other 
bank  of  the  river.  l%ey  unhltdted  their 
team,  drove  It  on  the  boat,  and  one  of  them 
went  back  to  the  wagon  and  got  the  double- 
tree and  brought  It  with  him.  Witness  could 
not  tell  what  was  in  the  wagon.  They  left 
the  wagon  and  brought  the-  team  tcroa. 
Witness  saw  them  take  wmeUdng  out  of 
the  wagon.  He  supposed  It  was  whisky. 
They  put  It  on  the  boat.  Witness  Ad  not 
smdl  tt,  taste  It,  or  examine  it.  Witness  saw 
people  coming  and  hitching  around  there 
where  the  wagon  was:  He  did  not  see  any- 
body go  to  this  particular  wagoo. 

a  a  IfcDanlel  teetlfled  that  he  went  with 
the  sheriff  for  the  purpose  of  investigating 
whether  any  whisky  was  In  the  wagon  that 
was  on  tbe  other  side  of  tbe  river,  niey 
ftnmd  maybe  a  gallon  in  two  or  three  fruit 
jars.  It  was  white  whliAy.  Witness  dldi 
not  know  whether  the  appelianta  bron^t  the- 
wblsky  there  m  not.  He  did  not  see  sny- 
body  at  the  wagtm  at  aSL  ' 

Bin.  O.  0.  McDaalti  testified  that  she  saw^ 
her  husband  and  the  officers  go  over  and 
bring  the  sttiff  over  oa  this  side  and  heaid 
Mr.  Golf  say  to  Mr.  Lovitt,  "Now,  aln*t  that 
hell?"  Wltnen  did  not  see  the  whisky,  but 
saw  the  sa<^  containing  the  Jars  and  thought 
it  was  whisky,  or  they  would  not  have  brought 
it  in  a  sack.  She  did  not  know  whether  the 
boys  (appeUants)  brought  it  there,  but  it  was 
in  tbe  wagon.  She  saw  them  drive  up  there. 

v.  O.  Purvis  testified  that  he  was  the 
sheriff  of  Prairie  county.  Some  time  on  Sat- 
urday morning  information  came  to  him  that 
the  Holland  boys  bad  some  whisky  in  a 
wagon  across  the  river,  and  it  was  told  him 
where  he  would  find  It  and  what  it  was  cov- 
ered up  In.  He  went  over  and  found  the 
whisky  covered  up  with  a  guilt  and  a  plank 
that  they  used  for  a  seat  board.  One  end 
of  the  board  was  up  on  the  side  of  the  wagon 
bed.  and  the  other  was  down  on  tbe  floor, 
and  also  a  sack.  There  was  a  half  gallon 
jar  and  two  quart  jars  in  an  ordinary  tow 
sack  which  appeared  to  be  wet  Witness  still 
had  the  wliisky  and  exblblted  the  same  to 
the  jury  as  the  whisky  that  he  took  out  of 
the  wagon. 

Each  of  tbe  appellants  testified,  denying 
that  the  wagon  In  which  they  drove  up  to 
the  ferry  had  any  whisky  in  It  on  the  occa- 
sion mentioned. 

Fred  Holland  testified  that  it  was  his 
wagon  which  he  drove  up  to  the  river.  He 
left  the  wagon  and  unhitched  the  mules  from 
the  wagon  and  put  them  ^dn  the  ferry  to 
cross  the  river.  There  was  no  whlslcy  in  his 
wagfxi  when  he  left  it,  and,  if  they  got  any 
out  of  bis  wagon  when  tb^  say  they  did, 
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somebody  elje  absolutely  pat  It  in  there. 
Witness  did  not  leave  anything  In  the  wagon 
at  alL  He  had  (me  aad:,  but  broui^t  it 
oyer  the  river  with  hlzo.  This  was  the  first 
dme  that  anybody  gam  him  a  gallon  of 
whisky.  Witneas  waa  arretted  abont  an  hoar 
and  a  half  after  he  qoeeed  the  ferry. 

The  other  appellanti  testified  corroborat- 
ing the  testimony  of  Fred  Holland.  Cie 
wagon  beknged  to  Vxed  Holland,  and  they 
were  simply  la  the  wagon  with  him,  Tbe. 
did  not  know  anything  about  any  whisky  be- 
ing finmd  In  Fred's  wagon,  and,  If  there  was 
any  whisky  found  there,  swuebody  else  pat 
it  thereL 

It  was  proved  that  Vred  Holland  admitted 
in  the  preUmlnary  trial  that  the  quilt  and 
sadE  found  In  the  wagon  b^onged  to  blm,  but 
hedmied  that  there  was  any  whisky  In  there. 
It  was  diown  also  that  Fred  Holland  did  not 
tdl  the  BherUC  ttiat  the  wagon  In  which  the 
whisky  was  found  was  his  (Holland's)  wagon, 
but  the  wagon  the  sheriff  found  the  whisky 
in  did  not  tuTe  any  singletrees  or  neck  joke 
with  it.  and  that  the  parties  who  informed 
him  abont  it  stated  that  the  boys  brought  the 
singletrees  and  neck  yoke  across,  and  that  it 
was  the  first  wagon  next  to  the  ferry;  that 
was  the  wagon  In  which  the  whisky  was 
fooad. 

Tho  Jnry  returned  a  verdict  finding  the  ap- 
pellants guilty  and  leaving  the  punishment 
to  be  fixed  by  the  court.  The  court  rendered 
a  judgmmt  assessing  against  each  of  the  ap- 
pellants a  fine  of  $100  and  imprisonment  In 
the  connty  Jail  for  30  days,  from  which,  Judg- 
ment Is  this  appeaL 

No  attack  is  made  upon  the  Instructions  of 
the  court.  The  only  Insistence  of  appellants 
is  that  the  testimony  was  not  sufficient  to 
sustain  the  verdict.  The  statute  under  which 
the  appellants  were  convicted  provides  in 
pert  as  follows: 

**It  shall  be  nnlawfol  for  any  person  •  ♦  • 
to  transport  •  *  •  from  one  place  to  asotb- 
er  place  io  this  state  *  *  *.  any  alcoholic, 
vinous,  malt,  spirituous  or  fermented  liquors 
or  any  compound  or  preparation  thereof  com- 
moaly  called  tonics,  bitters,  or  medicated  liq- 
uors, except  as  provided  in  |  SISL**  Section 
ei66,  0.  ft  M.  Digest 

[1,2]  It  was  a  question  for  the  Jury  under 
tile  evidence  above  set  forth  to  detwmlne 
whether  or  not  the  appellants  had  transport- 
ed liquor  frcHU  oae  place  to  another  In  this 
state  in  violation  of  the  above  statute.  In 
testing  the  suffldency  of  the  evidence  to  sus- 
tain the  verdict  It  must  be  given  Its  strongest 
imiibatve  force  In  favor  thereof.  St  L.,  I. 
H.  &  8.  Ry.  Co.  T.  BelUy,  UO  Ark.  182, 161  S. 
W.  l0tS2;  Weber  v.  Weber,  113  Ark.  471,  169 
a.  W.  818,  L.  B.  A-  1915A,  67,  Ann.  Gas.  19160, 
748;  Dickinson  r.  Brnmmett,  138  Ark.  39, 
201  S.  W.  613. 

There  was  testimony  tending  to  prove  that 


the  wagon  in  which  the  wh\Af  was  found 
was  the  wagon  In  which  all  of  the  apptilants 
were  riding  and  which  was  driven  to  the 
ferry  and  left  Ume;  that  whisky  was  found 
in  the  wagon  a  short  time  afttt  the  am^d.- 
lants  left  it  at  the  ferry  vrappeA  in  a  sack 
and  quilt,  and  no  one  was  seen  around  Che 
wagon  after  the  awdlants  left  until  the 
whl^  was  found  by  the  SherUL  The  cir- 
cumstances developed  by  the  evidence  were 
sufficient  to  warrant  the  Jury  in  finding  the 
appellants  guilty. 
The  Judgments  are  ther^bre  afflrnwd. 


SADLER  et  al.  v.  CAMPBELL.   (Ne.  9.) 

(Supreme  Court  of  Arkansas.   Nov.  28,  Ififil. 
Behearinc  Denied  Jan.  80,  1922.) 

L  OaletlNe  title  «944(4)  —  Evidesoe  held  to 
•how  parties  rialned  sader  esmsios  searos. 

In  a  suit  to  quiet  ttUe,  evidence  that  defrad- 
ants  claimed  ander  a  deed  from  a  grantor,  who 
claimed  the  property  by  inheritance  from  his 
wife  and  infant  son,  from  whom  plaintiff  alsO 
claimed  to  Inherit  A«M  to  show  that  the  patties 
derived  title  from  a  common  source,  notwith- 
standing defendant's  attempt  to  trace  the  tiitle 
of  their  grantor  to  another  source. 

2.  QaletlsB  tftle  ^10(2)— Dsfendasts  csnnet 
challesge  casimon  sesnw  of  title. 

Where  the  defendants  derived  tiieir  title 
from  the  same  source  as  plaintiff  they  caimot 
challenge  the  source  of  plaintiff's  titie,  even 
though  it  be  a  void  Judgment 

3.  Descent  asd  dlstrlbotlos  4=s>l4— Land  Inher- 
ited from  mother  by  sole  ohild  dying  Is  In- 
fancy goes  to  maternal  aonts  and  ancles. 

Lands  which  were  Inherited  from  a  mother 
by  her  sole  child,  who  died  in  infancy,  pass  to 
the  maternal  aunts  and  undes,  subject  to  the 
father's  right  of  curtesy,  and  not  to  the  father, 
in  view  of  Crawford  &  Moses'  Dig.  {  8480. 

4.  Curtesy  «=s»l  —  Beeones  "eensnmrnattf'  os 
death  of  wNe  after  seisin  and  birth  of  Issue; 
"eurtesy"  InttlatSL 

Curtesy  at  common  law  is  an  estate  for  life 
which  the  husband  acquires  upon  the  birth  of 
lawful  issue  of  the  marriage,  bom  ahve  and  ca- 
pable of  inheriting.  In  all  the  lands  of  which 
his  wife  is  seized  in  fee;  it  becomes  initiate 
upon  marriage,  seizin,  and  birth  of  Issue,  and 
becomes  consummate  when  added  to  the  above 
requisites  is  the  death  of  the  wife. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
summate; Curtsey;  Second-  Series,  Initiate.! 

5.  Adverse  possession  (S=>62(3)— Possesslos  by 
life  tenant  cannot  be  adverse. 

The  possession  by  a  husband  under  his  life 
estate  by  curtesy  cannot  be  adverse  to  the  heirs 
of  his  wife  who  were  the  reversioners  or  re- 
maJndermen,  since  such  possession  is  not  an 
interference  with  their  rights. 
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C  Equity  «s>87(2)-^lsht  at  law  ittt  hamd  by 


Comidaniaiit  seeking  relief  in  eqoilr  to 
■which  he  la  entitled  at  law,  and  which  is  not 
barred  bj  the  statate  of  limitationa,  is  not  de- 
feated by  laehea. 

7.  Appeal  aari  error  «=3932(l)— Preaamad  Itiat 
deorea  riM  aot  allow  for  latprovaaieata. 

Where  the  answer  to  a  Ull  to  qniet  title  al- 
leged improTemente  by  defendants,  which  alle- 
gatloD  was  not  denied,  bat  there  was  no  evi- 
dence aa  to  Bn<ji  improTements,  a  decree  quiet- 
ing title  and  awarding  plaintiff  the  rental  ralae 
TeqnireB  the  assumption  on  appeal  that  no  al- 
lowance was  made  for  the  Improrements  be- 
eanae  that  issue  waa  abandtmed,  or  beeauae 
there  waa  no  proof  to  Justify  a  Judgment  there- 
for. 

8.  QaMIsi  titia  «a>43-Anagatloa  ol  Inprbva- 
■eita  aa«d  aot  ba  daalai. 

A  denial  of  aUegatlona  of  the  answer  aa  to 

fmproreraents  and  taxes  Is  not  necessary  tinder 
the  betterment  statute,  bat  such  allegation  il 
in  iastie  wlthont  a  formal  denial,  and  mnat  ba 
proved  by  defeodanta  under  Crawford  A  Moaatf 
Diff.  H  S708,  S7M. 

On  Behearlng. 

9.  Appeal  and  orrer  «s>76S— Appellee  hold  not 
to  have  waived  elain  to  oaa  tract  la  ooatro- 
veray. 

In  a  suit  to  quiet  title.  Involving  two  tracts 
of  land,  a  statement  in  the  brief  of  appellee 
dc^gnating  one  of  tbe  tracts  as  the  tract  in  con- 
trovemy  does  not  waive  appellee's  claim  to  the 
other  tract,  which  was  a  small  wedge-shaped 
piece  of  land,  generally  eonaidered  aa  a  ^rt 
«f  tbe  former  tract. 

10.  Jndgmeat  ^=9624— Deoraa  that  parties  In- 
taaded  andascrlbad  land  as  part  of  nain  traot 
eoBvoyed  eat  oondaslvt  la  favor  of  grantor's 
pradaoa8aar*a  balrs. 

A  decree  In  a  former  salt  between  the  gran- 
tors and  grantees  of  land  tiiat  a  small  wedge- 
ahaped  piece  of  land,  which  was  in  a  different 
aection  from  that  containing  the  main  tract,  was 
eonaidered  by  the  parties  a  part  of  the  main 
tract  and  intended  to  be  conveyed,  though  tbe 
contract  mentioned  only  land  in  the  other  sec- 
tion, is  not  conclusive,  in  a  snbsequent  suit  to 
quiet  title  bg  the  heirs  of  the  one  through  whom 
the  grantors  In  that  contract  had  claimed, 
against  the  grantors  and  grantees,  that  tUe 
email  piece  had  been  indnded  in  the  tract  set 
off  to  the  predecessor  ta  partition  proceedinga. 

11.  QaMlag  title  «=»I0(2)— Without  oommoa 
aoarce,  plaiatlffs  must  deralga  title  from  gov- 
orBBoat. 

Where  plaintiffs,  in  suit  to  quiet  titie,  do 
not  ahow  that  they  and  the  defendanta  deralgn- 
«d  title  through  a.  common  aonrca,  plaintiffs  can- 
not >Dceead»  nnleaa  thay  deralgn  die  title  from 
the  aovardgnty. 

AK»eal  from  Yell  Chancery  Oonrt;  Jordan 
Sellers,  Chancellor. 

Suit  by  Braline  Campbell  against  Mancy  I. 
Sadler  and  others.   From  a  decr^  adjndg- 
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Ing  the  oomi^alnant  to  be  an  omiw  of  an  un- 
divided one-half  interest  in  tvzo  tracts  of 
land,  defendants  appeal.  Reversed  and  re- 
manded,  with  directions,  as  to  one  tract,  and 
affirmed  as  to  the  oth^  tract 

DnTla  &  BcOlnger  and  Parte  ft  Lee^  all  of 
Dardantfl^  and  Brans  ft  Brana,  of  Boone- 
vflle,  for  appellanta. 

Hays  ft  Ward,  of  RnssdlTlUflb  tea  appel- 
lee. 

WOOD,  J.  This  is  an  appeal  from  a  decree 
of  the  YtH  dianeesy  coort  In  tarw  oC  tibe 
wpptHee  uetaHt  the  anwUants.  Ttu  daetee 
adjudged  tbet  tbe  app^ee  was  the  owner 
and  m titled  to  the  possession  of  an  undi- 
vided one-fonrtti  Interest  In  the  S.  ^  of  the 
S.  E.  %  of  section  16  (designated  in  the  rec- 
ord and  bereafter  called  the  "E^wood 
place"),  and  the  S.  W.  %  (fractional)  of  sec- 
tion 14  in  townabU>  8  north,  nu^e  19  west 
and  tbe  aocretioiM  thereto.  The  decree  also 
awarded  the  appellee  Judgment  in  the  sum  of 
9700  as  her  portion  of  the  rents  and  profits, 
with  interest  fbereon  at  the  rate  of  6 
(xat  per  annmn  from  the  rendlton  of  the 
decree,  less  f  19.S0  taxes  for  the  years  IdlO 
and  1920.  While  the  decree  awards  to  the 
appellee  an  un^vided  one-fourth  interest  in 
tbe  S.  W.  fractional  %  of  section  14,  and 
the  accretions  tiiereto,  the  appellee,  in  her 
brief,  has  abandoned  here  her  claim  to  this 
tract,  for  ^e  says  that — 

"By  the  Judgment  of  the  circuit  court  of  Yell 
county  rendered  In  1S70  to  Bvaline  '^Hckers  and 
James  ^^ckers  Jc^tly  were  set  apart  the  N.  % 
of  the  S.  W.  %  of  section  80,  T.  6  N.,  B.  20  W. 
Ihls  was  the  Tipton  tract,  being  74  acres, 
*  *  *  and  to  Lanra  McCracUn  and  Sarah 
Price,  sisters,  Jointly,  the  commissioners  set 
apart  the  S.  ^  of  the  S.  B.  section  16—6— 
20,  known  aa  the  'Keywood  tract,'  being  66 
acres." 

Again  she  says: 

"This  Seywood  tract  Is  the  land  involTCd  In 

this  sulL** 

Tbe  appellee  inatitnted  separate  actions 
against  the  appellants,  one  in  tbe  chancery 
court,  September  19,  1919,  and  the  other  in 
the  circuit  court  of  Yell  county.  The  pur- 
pose of  these  actions  was  to  bare  the  appel- 
lee adjudged  tbe  owner  and  entitled  to  tbe 
possesion  of  the  lands  in  controven^.  ^nie 
action  at  law  was  transferred  to  the  ciban- 
cery  court,  and  consolidated  with  the  cause 
pending  in  that  court,  and  tbe  consolidated 
cases  proceeded  to  a  trial  and  decree  In  the 
chancery  court 

The  appellee  alleged  in  her  complaint, 
among  oUier  tilings;  that  She  and  flie  ap- 
pellants deralgned  titie  firom  a  oomnKm 
source  as  follows: 

"That  tbe  original  owners  of  said  lands  from 
whom  idalntiffa  and  defendants  deralgned  title 


^sgsVer  other  eases  see  une  topic  and  KBT-NUUBBR  la  all  Ksj-Numbered  DIgesu  and  ladeoM 


Digitized  by  Google 


690 


286  SOUTHWESTBBN  BBFOBTEB 


«er«  Latira  Tlclran  and  iSita  Bath  Ann  Key- 
wood.  That  lAora  Vfckera  was  the  mothflr  of 
the  foUowinc  children  who  were  her  heirs  at 
law,  her  hasband  heing  dead  at  the  time  of  the 
partition  of  her  Iwds:  (1)  Larina  Price,  who 
married  B.  L.  UcCrackin;  (2)  Sarah  Price, 
who  married  W.  F.  Wooten;  (8)  Jamw  Vlck- 
ers,  who  died  withont  loaue;  (4)  Evaline  Vick- 
ers,  this  plaintiff,  who  married  W.  S.  Campbell 
in  January,  1874,  and  since  and  now  Is,  a  mar- 
ried woman;  (5)  Ruth  Ann  Keywood,  who  with 
her  mother  was  the  owner  of  said  lands.  That 
Hath  Ann  Keywood  was  never  married,  died  in 
1867,  about  18  years  of  age,  without  issue, 
iMTing  tiie  first  four  children,  bar  ^tera  and 
brother  of  the  half  blood  on  her  mother's  side, 
as  her  only  heirs  at  law.  That,  on  tbe  death  of 
LAura  Vickers  and  Ruth  Ann  Keywood,  said 
lands  descended  in  ecjual  parts  to  Lavina  Mc- 
Grackin,  Sarah  Price,  James  Vickers,  and  plain- 
tiff, who  held  same  as  tenants  in  common. 

*^at  at  the  November  term,  1870,  of  the 
chancery  coart  of  Yell  county,  Ark.,  Larina 
UeOrackin,  Sarah  Price,  James  Vickers,  and 
Shraline  Gunpbell  filed  a  petition  for  the  parti- 
tion and  dlTiaiwi  «moi«  them  of  said  lands,  and 
other  lands,  aUsging  that  they  were  the  only 
heirs  at  law  of  Laura  Vickers  and  Ruth  Ann 
Keywood,  both  deceased,  who  at  the  time  of 
their  death  were  owners  of  said  lands,  and  the 
court  appointed  commiBsioners  to  partition  said 
lands  among  the  fonr  tenants  in  common." 

Then  follows  an  allegation  that  the  lands 
were  partitioned  by  the  circuit  court  of  Yell 
County  and  the  title  to  the  lands  vested  in 
fee  simple  in  Lavina  BlcCrackln  and  Sarah 
Price,  ^Tlng  to  each  an  undivided  one-half 
Intwest.  The  complaint  then  allied  that 
Sarah  Price  married  W.  P.  Wootoi  after  the 
lands  had  been  set  apart  to  her  as  above; 
that  one  child,  Newton  Wooten,  was  bom  to 
them;  that  Un.  Wooten  died  in  1871  inteft- 
tate,  leaving  soTTiTlng  an  Infant  son,  New- 
ton Wooten,  and  her  husband,  W.  P.  Woot- 
en; ttiat  at  the  time  of  her  death  die  was 
tbe  ownw  at  an  nnUrided  half  interest  in 
the  lands  which  descended  to  her  son,  New- 
ton Wooten,  subject  to  the  enrtei^  o£  het 
hnsband,  W.  P.  Wooten ;  that  Newton  Woot- 
en lived  three  days  atter  the  death  of  Ua 
mother,  and  at  his  death  his  interest  in  ttie 
lands  vested  in  fee  simple,  subject  to  the 
curtesy  rights  of  W.  P.  Wooten,  his  father, 
In  his  maternal  aunts  and  uncle  as  above; 
that  Ilia  undo  James  Vickers  ^Ued  intestate^ 
and  without  issue,  leaving  as  Ills  only  heirs 
at  Iftw  his  sister  €t  the  half  blood  on  hia 
mothto's  sid^  Lavina  McCracken,  and  idaln- 
tiff,  his  fathcv  being  dead;  that  James  Tick- 
era  at  the  time  (tf  his  death  was  the  owner 
as  the  h^  of  Newton  Wooten  of  an  undivid- 
ed (me-sizm  intecest  in  said  land^,  which 
thereupon  liecame  vested  in  Lavina  McCrat^ 
In  and  plalntifC,  subject  to  the  curteqr  of  W. 
P.  Wootem;  that  in  1883  W.  F.  Wooten  and 
his  Oien  wlfe^  Mary  B.,  and  Lavina  Mc- 
Crackin  and  B.  L.  McCraCkin  executed  a 
deed  to  J.  K.  Perry;  that.  At  the  time  of  the 
execution  of  tbl«  deed;       p.  Wooten  had  s 


life  estate  only  in  an  undivided  "onfr-f ourth 
interest  in  the  lands,  and  by  said  deed  con- 
veyed such  interest  to  J.  K.  Perry;  thAt 
Perry  tai  1891  conveyed  the  lands  to  BUxa- 
beth  C.  Sadler  and  Rufoa  Sadler,  under 
whom  appellants  claim ;  that  W.  P.  Wooten 
died  In  1919,  and  upon  his  death  the  plaintilT 
was  ^titled  to  Immediate  possession  of  an 
undivided  ooe-foortli  interest  in  the  lands. 
She  prayed  that  the  lands  be  partlttoned, 
and,  If  this  could  not  be  done,  tiiat  th^  be 
sold;  tbtft  she  have  the  portion  of  tiie  lands 
or  the  ^oceeds  of  the  sale  to  which  she  was 
entitled;  and  have  Judgnwnt  tot  rents  and 
profits. 

In  their  answer  the  appellants  denied  all 
the  material  allegations  of  the  complaint. 
They  deny  that  th^  were  tenants  in  common 
with  the  appellee;  daiy  that  she  bad  any 
right,  title,  or  interest  in  the  lands;  deny 
that  she  had  ever  been  In  poseession  of  same 
with  or  without  color  of  title.  Th^  admit 
tbe  appellants  claim  the  lands  by  virtue  of 
the  will  of  EnisabeOi  C.  Sadler.  Among 
other  things  they  allege  that  John  T.  Key- 
wood  died  seized  and  possessed  of  the  lands; 
that  he  left  surviving  him  his  widow,  Laura 
Keywood,  who  afterwards  married  James 
Vickers,  and  had  by  Mm  two  children,  plain- 
tiff and  her  brother^  James  Vickers,  Jr.; 
that  Keywood,  at  his  death  left  surviving 
him  his  daughter,  Ruth  Ann,  his  only  child 
•and  heir  at  law,  and  his  widow,  Laura  Key- 
wood;  that  the  only  Interest  Laura  Keywood, 
afterward  Vickers,  had  in  the  land  was  a 
dower  Interest;  that  at  the  death  of  E^- 
wood  the  lands  descraded  to  bis  dau^ter, 
Ruth  Ann  Keywood;  that  Mrs.  Laura  Key- 
wood  Vickers  died  before  Ruth  Ann  Key- 
wood  and  that  at  the  death  of  Ruth  Ann 
Keywood  the  lands  vested  in  her  paternal 
uncle  and  aunts,  to  wit,  Jeff  Keywood,  and 
others,  and  not  in  the  lialf-^isters  and  half- 
brother  of  Buth  Ann  Kenwood. 

The  appellants  set  up  that  the  partitioii 
under  which  tbe  aivdlee  claims  title  throng^ 
Butti  Ann  Keywood  was  void,  and  was  ob* 
tained  by  fraud  practiced  on  the  court 
They  all^  that,  at  the  time  of  the  an>roval 
of  the  r^xirt  of  tbe  conun^oners  appointed 
to  partitim  the  lands  under  that  Judgment, 
iSn.  Barah  Prices  then  Wooten,  and  tux 
stm,  Newton'  Wooten,  were  dead;  that  tlie 
title  of  the  heirs  at  Jotm  T.  K^wood,  who 
inherited  Uie  lands  from  him,  was  not  put  in 
issuet  uid  was  not  divested  by  that  judgment 
of  partition,  and  that  Sarah  Price  Wooten 
acqidred  no  title  or  rl^t  of  possession  to 
the  lands,  and  hence  none  descended  trom. 
thm  to  the  idalntifF  (appellee).  They  deny 
that  Sarah  Price  Wooten  obtained  title  by 
purchase  from  Buth  Ann  Keywood,  but  say 
that,  if  so,  then  on  the  death  ot  Newton 
Wooten  the  lands  wcmld  vest  in  the  fnther  at 
Sarah  Price  Wooten,  and  descend  at  his 
death  to  his  daughter,  Mrs.  Lavina  Mc- 
Oraddn.  Tber  deny  that  the.i^taitiff  ob- 
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talned  Utle  by  tlw  statate  of  Umltatloiu. 
rnkegr  deny  tbat  the  ^Itlistlff  and  the  deCoid- 
ants  dalm  under  the  same  source  of  title, 
and  allege  that  Wooten  and  Lavina  Mo- 
Ciradin  obtained  title  through  the  btirs  of 
Bnth  'Ann  Eeywood ;  tiiat  they  entered  into 
possession  <tf  the  same  and  bdd  the  same 
adTeindy  for  more  than  eeren  yearg^  and 
had  title  by  limitation  In  1883,  when  they 
oniTeyed  the  same  to  James  K.  Perry ;  that 
if  Newtcm  Wooten.  at  his  death  June  16, 
1871,  tnnied  an  undivided  interest  in  the 
lands  and  the  plaintUC  koA  her  half  brother 
Inlialted  socb  interest;  they  were  at  that 
time  entitled  to  the  poaseaston,  and,  plaintiff 
b^xu;  at  that  time  a  single  parson,  tbe  stat- 
ute of  llmltatltms  began  to  run  against  h^ 
In  faror  of  Wooten  and  Lavlna  McGrackln. 
who  were  then  in  possession  of  the  lands; 
diat  they  acquired  title  bj  sudi  adverse 
possession,  which  title  was  conveyed  by  them 
to  Perry,  and  by  him  to  Mrs.  SUzabeth  G. 
Sadl»,  who  willed  the  lands  to  ai^lants. 

The  aroellants  set  up  title  by  adverse  pos- 
sesslon,  and  pleaded  tbe  statute  of  limita- 
tions and  laches.  Such  are  the  issnes.  The 
evidence  adduced  at  the  trial  established  the 
following  facts  wblch  are  uncontroverted: 

BCra.  laura  Tipton  was  thrice  married; 
flrst,  to  Isaac  Price,  then  to  John  T.  Key- 
wood,  and  then  to  James  Vlcfcers.  By  her 
first  husband  she  had  two  daughters.  La- 
Tina,  who  married  E.  L.  UcCrackIn,  and 
Sarah,  who  married  W.  P.  Wooten.  By  Key- 
wood  Bhe  had  one  dau^ter,  Butib  Ann,  and 
by  Ylckers  Ae  had  two  children,  James 
Vtdceni,  Jt^  and  Btvallne,  who  married  W.  S. 
Campbell  In  the  year  1874.  John  T.  Key- 
wood,  the  owner  In  fee  of  the  K^wood 
plaoet  died  about  the  year  1852.  Lanza  Price 
Keywood  Vlckers  died  In  1864,  and  Both  Ann 
Key  wood  died  in  the  year  1868,  Inteatate  and 
withont  isBue.  At  the  November  term,  in  the 
year  1870,  Larlna  McOzaddn  and  her  hus- 
band, Barah  Priee^  and  James  and  Bvaline 
Victors,  minors,  through  their  guardian, 
filed  In  the  drcnlt  court  a  petition  for  the 
partltlai  ot  tike  X^wood  pLuno,  and  other 
ijoids,  alleging  that  they  were  the  only 
persona  Intoeated  therein  and  no  others 
were  made  parties.  The  court  entered  a 
Judgment  at  that  term  for  a  partition  of  the 
lands  daaolbed  tn  the  petltltm,  and  appoint- 
ed commlwsiirmera  and  directed  them  to  make 
a*  partition  and  rq;K>rt  at  a  subsequent  term 
of  tike  court  Tbe  commissioners  made  the 
partition  and  set  aside  the  Keywood  place 
to  Lavlna  UcCrackin  and  Sarah  Price. 
Their  final  report  was  made  November  8, 
1871,  and  the  same  was  approved  by  the 
eoort  on  that  day. 

After  the  Judgment  for  partition,  but  be- 
fore Oie  final  repwt:ot  the  commtflslonen 
•wtm  made  to  and  approved  by  the  court, 
Sarah  Priob  married  W.  P.  Wodten.  To  them 
was  bom  a  son,  Newton  Wooten.  Tb6  maO^ 
er  died  about        12tfa  of  June,  liTl*  la 


childbirth,  leaving  hat  sob  and  only  iasoe^ 
Newttu  Wooten,  vbo  anrvlved  her  only  thraa 
days.  James  TiiteB  died  In  the  year  1882 
withont  Issue. 

The  appdlaata  oontoid  that  Sarah  Wootai 
did  not  during  her  lifetime  take  possession  of 
tbe  lands  set  apart  to  bar  by  the  commla- 
si<AWS  under  the  partttlon  decree. 

The  appellee  testified  that,  after  tbe  land 
was  divided,  Lavlna  HcGracUn  and  Sarah 
Price  Wooten  took  poaaeseion  of  the  Kc^ywood 
farm ;  that  thay  were  In  possession  and  rait- 
ing the  same  at  the  time  of  Mrs.  Wootoi's 
death;  that  after  her  death  her  husband, 
W.  P.  Wooten,  took  posaesslon  of  Mrs.  Woot- 
oi's part,  and  controUed  it  until  he  mOA  it 
to  Perry. 

By  agreement  between  the  parties  evldenoe 
cont^ed  In  a  tzanscrlpt  of  the  record  be- 
fore tbe  Supreme  Court  In  an  action  between 
Mrs.  Jamea  E.  Perry  and  B.  0.  Sadlor  was 
eonsldoed  by  the  dianceiy  court  herein.  Li 
that  case  W.  P.  Wooten  testified  Oiat  ha  was 
a  Joint  owner  with  B.  1^  McCracIdn  and  La- 
vlna McCraOln  of  a  tract  of  land  In  Tdl 
county  known  as  the  *^eywood  lAac^  (de- 
scribing It). 

"I  was,"  hs  says,  "joint  owner  of  the  above- 
described  land.  Said  lands  were 'ioherlted  by 
my  wife  and  tbe  wife  of  B.  L.  UcCrackin.  At 
the  time  of  the  conveyance  made  by  McCracUn 
and  myself  my  wife  was  dead  and  my  Interest 
in  the  land  at  that  time  was  the  interest  of  a 
chfld  bom  during  the  marriage,  who  died  seen 
after  its  mother's  death.  In  1888  McCrai^ 
and  bis  wife  and  myseU  sold  tbe  Keywood  place 
to  James  K.  Perry." 

In  that  case  a  warranty  deed  dated  May 
16,  1883,  was  also  In  evldoice  conveying 
the  Keywood  place  as  above  described  t» 
James  K.  Perry  from  E.  h.  McCracIdn  and 
wife  and  W.  P.  Wooten  and  wife.  Perry 
took  possession  under  said  deed  and  held  tiio 
same  until  the  9th  of  June,  1891,  when  he 
(Perry)  conveyed  to  B.  O.  and  Bllzabetb 
Sadler,  under  whom  the  aK>elIants  dalm, 
and  the  Sadlers  have  been  in  poaaesslon  ever 
since. 

[1]  1.  The  first  question  for  our  considera- 
tion Is:  Do  the  aKwIlee  and  tlie  appellants 
deralgn  title  from  a  common  source?  The 
testtanony  of  the  app^ee  shows  that  Mrs. 
Sarah  Wooten  and  Mra  McCradcin  took 
posseaslon  of  the  K^wood  place  that  was  set 
apart  to  them  by  the  oommiaslonera  appoint- 
ed by  the  court  to  make  the  partltl^  <^  this 
and  other  lasda;  that  they  were  in  posses- 
alon  ef  the  same  and  owned  it  at  the  tiaie 
Mrs.  Wooten's  death.  The  testimony  of 
Wootan  was  to  the  afltect  that  the  ^ywood 
term  was  InherUed  by  his  wife  and  the  wife 
oc  MeCfracfcla,  and  tbat,  at  the  tfrna  at  the 
oonveyance  made  by  him  and  McOr&i&ln  and 
wife  to  Parry,  Us  (Wootan'B).li)C«c«at  in  the 
taad  was  that  mt  a  ddld  feont  dmins  his  mar- 
rlaoa  lo  Sarah  Fikait, -which  child  dlcd.aoon 
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after  bis  motber'a  death.  While  Wooten 
was  ndataken  as  to  tbe  nature  of  the  estate 
Jua  held  In  Hie  land,  bis  testimany  shows  nn- 
mlBtak^^  tiiat  tlie  estate  he  claimed  was 
dorived  fRnn  his  wife,  Sarab,  at  tbe  time  of 
her  death.  The  nndlq^ated  testimony  shows 
that  Jamw  K.  Perry  -weBt  Into  possession  <tf 
the  land  under  the  warranty  deed  executed 
to  him  by  S.  Ifc  McGrackln  and  wife  and  W. 
P.  Wooten. 

I?]  We  conclnde,  therefore,  that  the  ap- 
p^ee  and  the  appellants  trace  their  title  to 
the  land  in  controversy  to  a  common  soarce, 
to  wit,  Sarah  Price  Wooten.  Such  being  the 
fact,  even  tbougta  the  Jndgm^t  in  partition, 
under  which  Mrs.  Wooten  obtained  possession 
of  the  land,  be  void,  and  even  though  she  ac- 
quired no  title  tberennder,  neverth^ess  ap- 
pellants cannot  challenge  tbe  source  of  ber 
title.  Stafford  et  aL  v.  Watson,  41  Ark.  18, 
21;  Grlesler  et  al.  v.  McKennon,  44  Ark. 
517 ;  Wood  v.  Freeman  Lumber  Co.,  109  Ark. 
499,  160  S.  W.  396;  Elckhoff  v.  Scott,  137 
Ark.  170,  173,  174,  208  S.  W.  421;  Cox  v. 
Hart,  145  U.  S.  376,  12  Sup.  Ct.  962,  36  L.  Ed. 
741 ;  Bonds  v.  Smith,  106  N.  O.  553,  11  S.  E. 
322 ;  Scott  T.  Singer,  54  Ga.  689 ;  and  numer- 
ous cases  dted  in  note  to  Jennings  t.  Mar- 
ston,  7  A.  L.  B.  p.  860. 

[3]  Since  tbe  app^ee  and  appellants  claim 
from  a  common  source,  it  was  only  necessary 
for  the  appellee  to  prove  that  ber  title  was 
8U[)erlor  to  that  of  tbe  appellants.  This  sbe 
has  done ;  for  when  Ursi  Sarah  Wooten  died 
Intestate,  ber  stm,  Newton,  Inherited  her  In- 
to^st  in  tbe  Keywood  place,  and  at  bifl  death 
witbout  issue  this  interest  in  tbe  lands  aa- 
craded  or  passed  to  bis  maternal  aunts  and 
uncle.  Sectitm  3480,  a  A  M.  Digest;  K;^y's 
Heirs  T.  UcOuire,  IB  Ark.  655;  West  r.  Wil- 
liams, IB  Ark.  682;  Oliver  T.  Vance,  34  Ark. 
664;  Campbell  V.  Ware,  27  Ark.  66;  Goolidge 
T.  Burke,  68  Ark.  238,  62  S.  W.  683;  Car- 
ter T.  Carter,  129  Ark.  7,  196  S.  W.  10;  Id., 
129  Ark.  573, 195  S.  W.  1184. 

[4]  2.  Altbou^  Wooten,  In  his  testimony, 
designated  tbe  interest  be  held  In  the  land 
as  that  of  a  cblld  bom  during  his  marriage 
with  Sarah  Price,  this  was  a  mistake  of  law 
on  bis  part,  for  Wooten  did  not  inherit  any 
Interest  from  his  wife,  nor,  as  we  have  seen, 
did  be  inherit  any  Interest  from  his  son.  Tbe 
interest  which  Wooten  acquired  in  the  Key- 
wood  place  was  that  of  curtesy.  Curtesy  at 
the  common  law  is  an  estate  for  life  wblcb 
tbe  husband  acquires  upon  the  birth  of  law- 
ful Issue  bf  tbe  marrtaga  bom  alive  and 
capable  of  Inheriting,  in  the  lands  or  tene- 
ments of  which  bis  wife  Is  seised  In  fee  sim- 
ple, or  In  taU.  Owens  t.  Jabii^  88  Axle.  408, 
lis  S.  W.  883.  See^  also^  Smith  t.  Maberry, 
229  8.  W.  718.  Onrtesy  becomes  initiate  iqh 
on  marriage^  sdifiB,  and  the  Mrth  of  issae^ 
and  becomes  consummate  when  added  to  tbe 
tbon  nonlattes  Is  the  deat^i  of  tbe  wlfa  X 


Washburn  on  Real  BMate,  I  813;  17  a  J. 
413  et  seq.,  416-421;  8  £.  a  Iw  p.  887.  IS  l-« 
imdusire.  "Sel^  Is  cdtlw  in  deed  or  In 
law.  Sdxln  in  deed  la  actual  pooscorton." 
Tate  and  Wife  t.  Jay  et  at,  31  Aurfe.  07& 
See,  also,  McOuire  t.  Cook,  98  Ark.  US,  135 
S.  W.  840;  Ann.  Cas.  1912D.  776. 

Mrs.  Sarah  Wooten  and  Mrs.  McCrackln 
took  poBsessloa  of  the  Keywood  {dace  in  1870 
and  Mrs.  Sarah  Wootep  wu  in  poasossiwi 
when  she  married  W.  P.  Wootai,  and  remabi- 
ed  In  possession  until  she  died  In  187L  As 
we  have  seen,  Mrs.  Sarah  Price  Wooten  was 
tbe  common  source  ot  title  and  at  Oie  time 
Qt  ber  marriage  to  W.  P.  Wooten  was  In  ac~ 
tnal  possession  of  tbe  land  In  controverar, 
and  after  ber  marriage  a  son  was  bom  alive 
and  capable  of  Inheriting  frcnn  her. 
all  occurred  before  tbe  Married  Woman's 
Statute  (1873,  p.  3S2)  and  the  Gonstitotloii 
abolished  the  curtesy  Initiate.  Therefore,  W. 
P.  Wooten  bad  such  curte^  which,  upon  tbe 
death  of  bis  wife,  Sarah,  in  1871,  became 
consummate.  Loyd  v.  Planters'  Mutual  Ins. 
Co.,  80  Ark.  486,  97  S.  W.  65S;  Neelley  v. 
Lancaster,  47  Ark.  175,  1  S.  W.  66,  58  Am. 
Bep.  752 ;  Hampton  v.  Cook,  64  Ark.  353,  42 
S.  W.  535,  62  Am.  St.  Rep.  194.  As  the  estate 
of  curtesy  in  W.  P.  Wooten  was  only  a  life 
estate.  It  was  Inferior  to  the  estate  whidi 
tbe  appellee  Inherited  upon  the  death  ot 
Newtm  Wooten. 

[6]  3.  This  brings  us  to  the  consideration 
of  the  questions  as  to  whether  or  not  tbe  ap- 
pellants have  acquired  title  by  the  sevoi 
years*  statute  of  limitations,  and  whether  or 
not  tbe  appellee  Is  barred  by  that  statute  and 
by  laches,  all  of  wblcb  questions  we  will  con- 
sider together.  Although  tbe  deed  from  W. 
P.  Wootok  purported  to  convey  to  J.  K.  Perry 
the  fee  in  tbe  ^ywood  i^lac^  nevertlieless  be 
could  not  ocmv^  a  greater  estate  than  tbat 
of  which  Ue  was  possessed.  Therefine,  V» 
deed  of  W.  P.  Wooten  purportine  to  conv^ 
the  fee  to  Perry  In  fact  conveyed  to  him  the 
right  to  the  poBSMslon  and  rents  and  profits 
of  Che  lands  during  Wooten's  life  only.  Ifar- 
ris  T.  EUmonds,  43  Ark.  427;  Smith  t.  Ha- 
berry,  aapra.  W.  P.  Wooten  havInK  tbe  rtgbt 
to  tbe  possession  of  the  lands  during  his  Bffe, 
tbe  appellee  could  not  Institute  an  action  t» 
recover  her  Interest  which  was  Inherited 
from  Newton  Wooten  until  tbe  death  ot  tl)e 
life  tenant,  W.  P.  Wooten. 

It  Is  w^  established  by  the  dedslona  of 
this  court  tbat— 

"Neither  the  possession  of  tbe  life  tenant  nor 
bis  grantee  by  any  possibility  can  become  ad- 
verse to  the  reversioDer  or  tiie  remaJndermaii, 
for  tbe  reason  that  snch  poisesrion  ia  not  m 
Interference  with  the  rt^ta  <tf  tbe  latter.* 
Smith  T.  Uabeny,  anpra. 

[I]  The  appdiee  instttoted  an  actim  to- 
recover  her  interest  In  the  "^lywood  Place" 
in  less  than  one  month  after  tha  death  ct 


Digitized  by  Google 


AxkJ  BADUSR  T. 

W.  P.  Wooten,  the  life  touuit.  SbB  1b  se^> 
Ing  relief  to  which  she  Is  entitled  at  law  and 
is,  therefore,  neither  barred  by  the  statute 
of  limitations  nor  by  laches.  Smith  v.  Ma- 
berry,  sapra.  Lesser  t.  Beevas,  142  Ark. 
320;  Galloway  v.  Battaglia,  133  Ark.  441. 
202  S.  W.  836;  Anders  t.  Boark.  108  Ark. 
248,  IM  S.  W.  lOlS;  Neeley  v.  Martin,  126 
Ark.  1,  189  S.  W.  182;  Le  Sieur  t.  Spikes, 
117  Ark.  371, 175  S.  W.  413;  Ogden  v.  Ogden, 
60  Ark.  74, 28  S.  W.  796,  46  Am.  St  Bep.  151 ; 
Moore  V.  ChUdresfl,  68  Ark.  610,  26  S.  W. 
833;  Padgett  v.  Norman,  44  Ark.  490;  Mor- 
ris V.  Kdmonds,  supra;  Banks  t.  Green,  35 
Ark.  84. 

[71  4.  There  Is  an  allegation  in  the  an- 
swer to  the  complaint  in  the  chancery  actlcHi 
that  the  ai^Uants,  believing  themselTes  to 
be  the  owners,  had  made  valuable  Improve- 
ments on  the  land  to  the  value  of  $1,000,  and 
that  plaintiff  had  not  tendered  one-fourth 
thereof  nor  offered  to  pay  for  the  improve- 
ments  nor  the  taxes  paid  thereon  by  the  de- 
fendants before  instituting  her  action  against 
them.  There  is  no  allegation  of  this  kind  in 
the  answer  to  appellee's  action  at  law.  The 
answer  concludes  with  a  prayer  that  the 
Jndgmsnt  of  the  court  la  partition  rendered 
in  1870.  and  the  apivoral  of  the  r^ort  of 
the  commlaalmen  In  that  action,  be  cancded 
and  set  aside,  and  that  the  appellee's  com- 
Idaint  he  dlsmisaed,  and  that  the  i^»eUant> 
have  Jodgment  for  costs  and  for  such  other 
relief  aa  In  equity  and  cood  conscience  tbey. 
are  entitled  to.  We  do  not  And  that  the  ap- 
pellee denied  the  aUegatksis  of  the  answer 
as  to  the  improvements  and  taxes.  But  there 
la  no  evidence  In  the  reccwd  as  to  the  amoont 
appellants  expended  for  ImproTements.  It 
doea  appear  that  the  court  la  Its  decree  ren- 
dered indgment  In  favor  of  the  appellee  In 
tlie  sam  of  $700,  less  919.60  taxes  for  the 
years  1919  and  1920.  Since  the  court  had 
under  consideration  the  amount  claimed  for 
rents  and  taxes,  and  rendered  a  decree  in 
favor  of  tbe  appellants,  the  court,  we  must 
assnme,  did  not  render  any  decree  in  favor 
of  the  appellants  for  the  Improvements  claim- 
ed because  that  Issue  was  abandoned,  or 
because  there  was  no  proof  In  the  record  to 
Jnstify  a  Judgment  In  an>ellanf  s  favor  for 
Improvements. 

[>]  A  denial  of  tbe  allegations  of  the  an- 
swer as  to  the  Improvements  and  taxes  was 
not  called  for  under  the  betterment  statute. 
That  allegation  was  In  issue  without  a  formal 
d^al  thereof,  and  it  was  incambcnt  m  the 
SMiellants  to  prove  the  allejgations  In  order 
to  entifle  them  to  a  Judgment  liiaeoa.  Sec- 
tions 8703-3704,  Crawford  &  Moses'  Digest 

K.  As  we  view  the  statementa  made  In 
brief  of  counsel  toe  the  ^ipellee  eoncernlng 
the  land  in  secttoD  14  and  the  acoetlons 
thereto  for  wtaldi  appellee  obtained  a  decree 
asalnst  tiie  appeUanta,  tte  aiipdlee  lufs 
2388.W^-88 
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abandoned  her  claim  to  thoee  lands.  rOjere- 
fore,  the  decree  as  to  the  lands  In  section  14 

should  be  reversed  and  remanded,  and  ap- 
pellee's comi^int  as  to  that  tract  dismissed, 
and  appellants'  title  to  that  tract  qaleted. 
It  is  80  ordoed.  The  deoree  in  all  other  re- 
spects is  ccttrect,  and  It  la  afilrmed. 


HABT,  X,  not  participating. 

On  Rehearing. 

WOOD,  J.  [I]  On  reading  the  peUtion  and 
brief  of  tbe  appellee  tor  rehearing;  we  are 
convinced  that  we  were  In  error  in  ludding 
that  the  imi^ee  bad  abandoned  ber  rights 
in  the  decree  to  the  southwest  fractional 
quarter  of  section  14 — 6 — ^20,  and  this  conclu- 
slou  makes  it  necessary  to  consider  whether 
or  not  the  decree  of  the  court  was  cwrect  in 
awarding'  the  appellee  an  undivided  one- 
fourth  Interest  in  the  southwest  flractional 
quarter  of  section  14 — 6 — 20.  Upon  an  ex- 
amination of  the  recnd  as  fee  ttiis  tract  we 
find  that  the  appellants  and  the  appellee  do 
not  trace  their  title  to  this  particular  tract 
to  a  common  source.  The  appellee  traced  her 
title  to  the  E^rwood  place  to  a  suit  in  parti- 
tion in  which,  by  the  Judgment. of  the  circuit 
court  of  Yell  county  at  its  November  term, 
1870,  the  court  awarded  to  Lavlna  McGrackin 
and  Sarah  Price,  siatns,  Jointly,  the  8.  %  of 
the  S.  B.  ^  of  section  15 — 6—20,  known  as 
Qie  "Eeywood  tract,"  being  66  acres.  It  will 
be  observed  that  this  decree,  from  whldi  the 
appellee  deralgns  her  titles  did  not  adjudge  to 
Mrs.  Sarah  PMce  Wooten,  tbroagb  whmu  the 
appellee  claims,  any  title  wbatevw  in  any 
lands  in  section  14. 

After  the  Judgmoit  for  partition,  but  before 
the  final  report  of  the  commissioners  was 
made  and  approved,  W.  P.  Wooten  married 
Sarah  Price.  Sarah  Price  Wooten  took  pos- 
session of  the  lands  awarded  her  under  the 
partition  decree.  She  died  about  June  12, 
1871«  after  the  birth  of  a  son  by  Wootrai. 
After  her  death,  W.  P.  Wooten  again  married. 
On  May  16, 1SS3,  Lavlna  McCrackln  and  her 
husband,  E.  I*  McOackin.  and  Vf,  P.  Wooten 
and  his  then  wife.  Mary  Joined  In  a  war- 
ranty deed  In  which  they  conveyed  tbe  "S, 
^  of  tbe  S.  B.  %  of  section  16,  township 
N.,  and  range  20  west,  containing  66 


acres  more  or  less,"  to  James  K.  Perry.  On 
tbe  9th  of  June^  1891,  James  K.  Perry  and 
wife  conveyed  to  Mrs.  Elizabeth  O,  Sadler, 
tm  her  natural  life,  and  Rnfus  O.  Sadlw,  and 
his  bdrs  and  assigns  forever.  In  remainder 
after  the  death  of  Elizabeth  a  Sadler,  tbe 
following  described  land  in  the  Darduidle 
district  of  Yell  county.  Ark.,  to  wit: 

•T^lie  S.  of  the  B.  Pp.  14,  containing  68 

acres  more  or  less,  and  32  acres  off  of  the  south 
side  of  the  N.  %  of  tbe  8.  B.  Fr.  all  In  Sec. 
15,  Tp.  6  JU.  of  base  line,  and  range  20  west  oC 
the  tith  principal  meridian,  making  In  tiie  ag- 
gregate 100  aeras  more  or  less." 
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It  wm  be  noticed  that  the  deed  from 
HcCracUn  and  wife  and  Wootem  and  wife 
does  not  convey  to  Perry  any  lands  In  soctton 
14.  but  only  66  acres  In  eectlon  16,  describing 
it;  nor  does  the  deed  trom  Perry  to  the  Sad- 
lers  convey  any  land  whatever  In  section  14. 
After  these  deeds  passed,  the  Sadlers  claimed 
tliat  Perry  should  have  conveyed  to  them, 
and  intended  to  convey  to  them,  a  small  tract 
of  .62  of  an  acre,  described  as  the  S.  W.  Fr. 
U  of  Sea  14,  Tp.  6  N.,  R.  20  W.,  and  its  ac- 
cretions, and  In  a  suit  between  Perry  and 
the  Sadlers  It  was  so  held.  Perry  v.  Sadler, 
76  Ark.  46,  88  S.  W.  832.  In  that  salt  It  was 
shown  that  Perry  and  Sadler  altered  Into  a 
written  contract,  contaiulnA  among  others, 
the  following  dause: 

"Said  Perry  to  deed  unencambered  to  aaid 
Sadler,  the  K»ywood  plaoe,  say  about  68  acres 
more  or  less,  and  S2  acres  off  lower  side  of 
Brown  place  along  the  upper  side  of  the  Key- 
wood  place." 

Tbe  court,  in  that  case,  said: 

"It  is  indispotably  shown  that  It  was  an  unin- 
tentional oversigbt  In  the  conveyance  to  Perry 
and  from  Ferry  to  Sadler  that  said  fractional 
quarter  section  of  section  14  was  not  tnduded. 
It  was  a  small  wedge-shaped  tract  running  al- 
most to  the  dwelling  house  on  the  Eeywood 
place,  indnding  part  «t  the  yard  and  garden. 
This  part  of  it  was  inclosed  with  other  laud,  and 
all  oi  It  under  control  of  the  owner  of  the 
Eeywood  place.  The  parties  did  not  know  that 
this  fraction  did  not  pass  under  tbe  deeds,  aa 
they  supposed  all  of  this  land  was  in  section  16, 
and  it  was  clearly  shown  that  it  was  intended  to 
be  conveyed.** 

After  qaotiiig  the  above,  coniuel  for  the 
ai^>eUee  say: 

'TThe  Supreme  Court  has  held  and  declared 
that  the  S.  W.  Fr.  K  of  flee.  14  is  a  part  of  the 
Eeywood  place." 

But  the  appellee  was  not  a  party  to  that 
suit  and  neither  she  nor  the  appellants  in  this 
case  are  bound  by  that  decision.  That  ded* 
idon  could  not  settle  the  rights  of  the  parties 
to  tliis  litlgatkm,  and  the  ai^sUee  could  not 
use  that  decision  as  proof  that  the  lands  In 
section  14,  which  she  now  claims,  were  em* 
braced  In  the  "Eeywood  place"  which  was 
partitioned  to  Sarah  Price  and  Lavlna  Mo- 
<^ckin.  The  decision  of  Perry  t.  Sadler, 
supra,  was  not  competent  to  show  that  Mrs. 
Sarah  Price  Wooten  ever  acquired  any  pos- 
session to  the  lands  in  section  14.  She  and 
Mrs.  HcC^clcIn,  so  far  as  the  parties  to  this 
■nit  are  concerned,  must  be  held  under  the 
partition  decree  to  have  taken  poaaesslon  of 
the  "Keywood  ptace,"  described  as  In  section 


Iff,~ana  not  in  section  14.  Wooden,  by  lis 
curtesy  rights,  acquired  only  ancb  poaswdoa 
as  his  wife,  Sarah  Price  Wooten,  had.  He 
and  Mrs.  McCrackin  conveyed  the  lands  to 
Perry  In  setAimx  16,  and  not  in  section  14. 
and  Perry  likewise  conveyed  to  the  Sadlas 
the  land  In  section  15,  and  not  in  section  14. 

[11]  So,  as  far  as  the  record  evidence  of 
title  is  concerned,  there  is  an  utter  absence 
of  proof  to  show  that  the  parties  to  this  law- 
suit deralgned  title  to  the  lands  In  section  It 
from  a  common  source.  Sndi  being  the  case, 
before  the  appellee  could  have  her  title  quiet- 
ed and  dispossess  the  aK>eUants  of  the  lands 
in  section  14,  it  devolved  upon  her  to  show 
that  she  had  perfect  title  by  tracing  same 
back  to  the  govemmoit  This  she  has  wholly 
failed  to  do.  It  follows  that  the  decree  of 
tbe  chancellor  as  to  tbe  lands  in  section  l-t 
was  erroneous,  and  must  be  reversed  for  the 
reason  now  given.  The  App^liee'm  motion  fw 
a  rehearing  aa  to  tttis  tract  la  ther^ore  orei^ 
ruled. 

The  ai^ellant's  motion  for  r^earlng  as  to 
the  lands  in  section  15  is  overmled.  Hia. 
Sarah  Price  Wooten  was  the  common  sonrci* 
of  title  as  to  this  tract  Therefore  appellants 
are  not  allowed  to  challenge  ber  title  or  tu 
inquire  of  its  source.  When  she  died,  her 
son  Newton  Inherited  her  estate.  His  estate 
was  ancestral  from  her,  and  at  hta  death.  In- 
testate and  witboqt  issue,  his  estate  ascended 
to  the  line  of  the  mother,  from  wbma  he  in- 
herited, as  stated  In  the  original  opinion. 

The  trial  court,  having  rendered  a  deoe.' 
In  f aror  of  the  appellee  for  both  the  lands  in 
sectlm  14  and  in  section  15,  awarded  ft  Judg- 
ment in  favor  of  the  appellee  in  tbe  sum  al 
¥700  as  rents  for  both  tracts.  Since  oar  con- 
clusion is  t&at  Ae  appdlee  is  not  enttUed  to  a 
decree  fbr  tbe  lands  in  section  1^  it  toUons 
that  She  Is  not  entitled  to  a  Jodgment  for 
reuts  as  to  this  tract  There  is  no  proof  ia 
the  record  ftom  which  we  can  ent»  a  aatis- 
itectory  decree  aa  to  the  bettermentit  rents, 
and  ^flts,  when  same  are  appcotioned  be- 
tween the  lands  in  sections  14  and  lA.  Tbi 
decree  of  tbe  chancellor  in  favor  of  the  ap- 
pellee la  the  sum  of  ¥700  for  raits  mut  tbtrv- 
fore  be  reversed. 

The  decree,  therefore,  will  be  reversed  as  to 
the  lands  In  section  14,  and  the  cause  re- 
manded, with,  directions  to  dismiss  the  ap- 
pellee'a  complaint  for  want  of  equity  as  to 
that  tract  and  quiet  appellants'  Utle  thereto, 
and  also  with  dlrectlcais,  if  the  parties  are  so 
advised,  to  allow  them  to  further  develop  tbd 
cause  on  tbe  issne  as  to  betterments,  raits, 
and  taxes.  In  all  other  respects  the  deoree  is 
affirmed. 
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HOPPER  V.  STATE.   <No.  88.) 

(Snpnaw  Court  «f  AzfcaaMi.  Jw.  16»  1922.) 

I.  CriMlmllaw«»743((>— tnttxloatliglf^irm 
^=s»236<ll)— EvldBioe  held  »ffldMrt  to  war- 
nurt  MnlotiM  «f  •ailing;  Jnry  art  Jadgea  of 
flradblity. 

In  ft  prosecation  for  Belling  intoxicatiiig  liq- 
aora,  testimony  of  a  dfitective  that  be  pnrd^aa- 
ed  liqaor  from  the  defendant  Jteld-  auffident  to 
warrant  a  conrictioti,  if  believed  by  the  jury, 
and  the  jury  were  the  Judges  as  to  credibility, 

Z.  Witaessaa  «»361  (2)— Whera  ooavlotloa  at 
crime  la  tbowi  for  Inpaaohneat,  It  Is  not 
arror  to  allow  arttaeaa  to  expiali  elraiaataa5- 
•a  of  crime. 

-  Where  a  state's  witness  testified  to  pardias- 
ing  intoxicating  Uqoor  from  the  defendant,  and 
defendant,  to  impeach  Ma  testimony,  placed  in 
cTtdowe  a  cartffled  copy  of  a  jadgment  of  a 
federal  court,  ahowlBg  that  aach  witmees  had 
bean  eonrieted  of  robbing  a  pest  office,  penait- 
tinc  tm^  witnesa  to  teatify  that  be  was  only 
19  years  old  when  committing  the  crime,  and 
had  been  persuaded  to  commit  it  by  another 
party,  and  had  pleaded  guilty  and  aerred  90 
daya  hi  jail,  held  not  error. 

3.  Crlmlaal  law  «=94l»,  420(2,3)  —  ShefifT 
■iflht  testify  that  he  received  reports  from 
detective,  wltsess,  aa  to  ilefendanfs  place, 
sad  OB  SBoh  InformatlOB  procured  a  search 
wutbbL 

In  ft  proaecation  for  the  nnlawful  sale  of 
Intozlaitiiig  Uqaors,  in  which  a  detectire  tosti- 
fled  to  making  the  purehaae,  permitting  the 
ahariff  to  teatify  that  the  detectlTe  made  daUy 
r^orCs  to  him  for  aboat  20  days  in  reference 
to  the  defendant's  place,  but  not  attempting 
to  state  what  the  detective  had  reported,  Aeld 
admlasible  as  explanatory  of  the  main  fact;  and 
the  aheriff  haTing  proctired  a  search  warrant 
and  diacoTcred  l^nor  in  the  defen^n^a  coal 
jnle,  he  could  testify  that  he  had  made  such 
aeardi  twcause  of  such  detective's  report. 

4.  Crimlaal  law  «s»649(2)~Rorusal  of  poat- 
psMmeat  to  procare  wltieas  held  aot  error* 
wliors  dofeadaat  was  sot  duly  dlligeat, 

'Where  a  state's  witneaa  indorsed  on  the  in- 
dictment testified  to  purdutang  Intoxicating 
Uqiiiors  from  the  defendant  and  that  another 
person  ma  flien  present,  and  the  defendant, 
knowlDC  that  snch  person  was  at  anotiier  place 
in  the  atate,  annoimced  he  was  ready  for  trial, 
without  having  asked  a  subpoena  for  sucb  per- 
■on  until  after  he  had  testified  himself,  MO, 
Chat  isfUBftI  itf  B  poatpOBOment  waa  not  error. 

5.  WItaesses  •^361(2)— Where  state's  wlt- 
■eas  was  asked  If  he  was  aot  a  draft  evader 
ud  deserter,  wfildi  be  denied,  he  could  show 
tkat  IM  ne^ed  a»  hoaorahle  discharge. 

"Where  a  state's  witness  testified  to  defend- 
ants aeUing  him  intoxicating  liQuors  in  viola- 
tion  itf  law,  and  on  cross-examination  the  wit- 
ness waa  asked  if  he  bad  not  avoided  the  draft 
ffTijl  if  he  had  not  been  a  deserter  from  the 
Binji  he  BBBwered  ''No"  to  each  gaestlon, 
It  was  not  error  to  allow  tiis  witness  to  show 
1h«t  he  had  served  in  the  army  and  had  reeeived 
BB  honorable  fisdurge  therefrom. 


8f Atk  bob 

B.W.> 

ff.  Crlnlml  Nrw  ^tl8»-NMrf)r  <ewe>B<  wl- 
denoe  that  wItBesa  had  beoB  aaea  adiBdfltd 

ut  iBoompeteat  bold  Bot  to  warraat  revereal. 

Where  defendant  was  convicted  of  violation 
of  the  intoxicating  liquor  laws  largely  upon  the 
testimony  of  a  detective,  newly  discovered  evi- 
dence that  the  detective  had  been  once  adjudg- 
ed an  incompetent  person  held  not  to  warrant  a 
reversal,  where  there  waa  no  evidence  that  he 
was  mentally  iscompetoit,  elQwr  at  the  time  of 
trial  or  at  the  time  ot  the  tnmaaetloD. 

Appeal  from  Oircnlt  Court,  Jackson  Oouii- 
ty;  Dene  H.  Coleman,  Judge. 

Ed  Soppet  was  convicted  of  the  oCFense  of 
eelUng  intozlcatbic  Uauon,  and  he  appeala 
Affirmed. 

Gnstave  Jones  and  G.  A.  HtUhoiue,  both 
of  Newport,  and  Unrphy,  HcH&n^  &  Dmuia- 
Way,  of  Uttle  Rock,  for  appellant. 

J.  S.  utley,  Atty.  Oen.,  and  EBbert  (Godwin 
and  W.  T.  Bommo^  ABit  Attya.  Oen.,  for 
the  States 

HABT,  J.  Ed  Hopper  prosecntea  this  ap- 
peal to  reverse  a  Judgment  of  conviction 
against  him  for  the  offense  of  selling  Intox- 
icating liquors. 

[1]  The  first  assignmait  of  error  la  that 
the  evidence  la  not  legally  sufficient  to  war- 
rant the  verdict 

V.  a  Co(*rum,  a  detective,  was  the  chief 
witness  for  the  state.  According  to  his  testt- 
mmj,  be  was  employed  by  the  sheriff  of 
JackB<m  county.  Ark.,  to  find  out  and  report 
violations  of  the  liquor  lawa.  The  sheriff 
agreed  to  pay  him  $5  per  day  and  his  ez- 
pMises  for  his  servloes.  According  to  his 
testimony,  abont  a  month  before  the  trial, 
V.  C.  Oockrum,  Ed  Ht^iper,  and  Barley  Win- 
go  engaged.  In  pitching  coins  near  the  bam 
of  Hopper  In  Newport,  Jackson  county,  Ark., 
to  see  who  would  buy  the  drinks.  Oockrum 
lost,  and  they  went  into  Helper's  bam  and 
each  of  them  took  a  drink  of  whisky  from 
a  bottle  whldi  was  furnished  by  Hopper. 
Cockmm  paid  Hopper  $1  for  the  three  drinks 
of  whisky.  Oocbrum  noticed  some  llttie 
ideces  of  coal  in  the  glass  out  of  which  he 
drank  the  whisky,  and  Hopper  said  that  the 
coal  got  in  the  s^ass  because  be  kcftt  ttie 
whisky  hid  In  his  coal  idle. 

This  testimony,  if  believed  by  tihe,  Jnry, 
was  saffldent  to  warrant  a  convtctltui.  It 
Is  true  that  the  defendant  testified  that  be  did 
not  sell  the  whisky  on  the  occasion  In  ques- 
tion, and  also  Introduced  three  witnrases 
who  testified  that  Coekrum's  reputation  for 
truth  and  morality  was  bad,  and  that,  bas. 
lug  their  optnlcm  upon  that  reputation,  they 
would  not  believe  him  on  oath.  This  testi- 
mony, however,  only  (seated  a  c<mfii<A  In 
the  evidence,  and  did  not  overcome  the  poai- 
tive  testimony  of  Oockrum  to  the  effect  ttiat 
he  had  pnrduuwd  Uie  vhlaky  trfxa  Hopper. 
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The  rMson  to  that  tbm  iary  wen  the  Judges 
of  the  crecUbUi^  at  the  vltneaaM.  Oock- 
rniD'a  testimony  was  also  weakened  on  croae- 
examlnadon;  but  this  did  not  have  the  tfect 
to  orercome  it,  hot  only  wmt  to  Ua  ciedl- 
hUity.  • 

£2]  The  seocmd  asslgninent  at  error  la  that 
the  jndgment  should  be  rerersed  becaiue  the 
court  erred  in  permltUns  Cockrum  to  ex- 
plain hlB  convlctttm  of  a  vlolatton  of  the  fed- 
eral Orimlnal  Code  The  defendant  placed 
In  evldenoe  a  coHfled  copy  of  the  Judgment 
of  a  federal  court  In  the  state  of  Miaaouri 
showing  that  Y.  O.  Cockrum  had  been  oon- 
Tlcted  of  robbing  a  post  office  In  vtolatton 
of  the  federal  Penal  Cod& 

In  rebuttal  Cockrum  waa  permitted  to  tea- 
tlfjr  that  he  was  only  Id  yeaxa  of  age  at  tiHe 
time  he  committed  the  crime;  that  he  had 
been  peranaded  to  commit  It  by  another  par- 
ty, -and  pleaded  gnll^  and  aerred  90  daya  In 
Jail  in  the  atate  of  Miaaouri.  Be  did  not 
deny  bla  guilt,  and  It  waa  proper  for  him 
to  testify  aa  to  the  nature  of  the  crime  for 
which  he  had  been  In  priam  and  the  dr- 
cnmataacefl  under  which  It  waa  ccmunitted. 
Carlson  t.  Wlnterson,  147  N.  T.  6S2,  42  N. 
B.  847,  and  South  Covington  &  O.  St  By. 
Co.  T.  Beatty  (Ct  of  Apple,  of  Ky.)  60 
S.  W.  239.  The  reason  la  that  It  waa  only 
competent  for  the  defendant  to  prove  that 
the  witness  bad  been  convicted  of  the  crime 
for  the  purpose  of  effecting  the  credibility 
of  the  witness.  In  view  of.  this,  it  was  not 
error  to  allow  an  exidanathm  of  the  offense 
by  the  witness. 

[3]  The  next  assignment  of  error  is  that 
the  court  erred  In  allowing  the  sheriff  to 
testlfr  that  Cockrum  made  dally  reports  to 
him  for  about  20  days  and  made  a  report 
with  reference  to  the  conditions  at  Ed  Hop* 
pot's  place.  The  sheriff  did  not  attempt  to 
state  what  Cockrum  bad  reporte<l  to  blm. 
The  sheriff  had  procured  a  search  warrant 
and  had  made  a  search  of  Hopper's  coal  pile, 
wbejre  be  foimd  some  whisky  hidden.  His  tes- 
timony therefore  was  only  explanatory  of 
the  main  fact  Of  course,  the  sheriff  could 
not  have  testified  to  what  Cockrum  told  him, 
but  it  was  competent  for  him  to  testify  that 
he  made  a  search  of  Hopper's  coal  pile, 
because  Cockrum  had  made  a  report  to  blm, 
■  and  fpnnd  liquor  hidden  In  there.  It  was 
competent  for  him  to  state  that  he  made  the 
search  upon  Gockrum'a  making  a  report  to 
him,  but  it  would  not  have  been  competent 
for  him  to  have  stated  the  facts  th^t  Cock- 
rum did  r^rt  to  blm.  Hence  this  assign* 
ment  of  error  is  not  well  taken. 

[4]  The  next  as8^;nment  of  error  Is  that 
the  Judgment  should  be  reversed  because  the 
court  refused  to  postpone  the  case  to  enable 
the  defendant  to  bave  Burley  Wingo  sub- 
pcenaed  as  a  xvltaeaa  In  his  behalf.  It  ap* 
pears  tbat  the  def&itjg^^t  was  tried  at  the 
same  ternr  of  the  court  at  which  he  waa 


indicted,  and  ttiat  Barley  ^nafo  vaa  at 
Heber  ^rlngi^  Aik.,  on  the  day  Uiat  the 
defendant  waa  tried. 

Counsel  for  (he  defendant  dalm  fbM.tt  ft 
the  trial  bad  been  postponed  to  procure  the 
attendance  of  Burley  ^nngt^  Wingo  would 
have  testified  that  be  waa  not  piaeent  on 
the  oocaaion  t^t^n^  to  tqr  Oockrom  in  thia 
case. 

We  do  not  ttiink  that  the  ooort  erred  ta 
not  poatponlng  the  trial  on  thia  account 
The  defendant  announced  ready  for  trial 
and  knew  that  Cockrum  waa  one  txt  the  wit- 
neaaes  Indorsed  on  the  Indlctmoit  The  de- 
fendant abould  have  asked  for  a  aubpoena 
fbr  Wingo  b^we  he  announced  ready  for 
trial.  He  knew  what  crime  he  waa  indicted 
for  and  who  wen  the  prosecuting  wltnesaea. 
He  doea  not  himself  awear  Uiat  Wingo  waa 
not  present  on  the  oocaaion  In  qneatlon.  He 
only  testifled  that  be  did  not  sell  Cockrum 
any  liquor.  It  waa  Ua  duty  to  prepare  for 
trial,  and  not  havix^  aakxd  a  aubpoena  for 
the  witness  until  after  the  trial  had  pro- 
greased  to  the  point  that  he  himself  had  tes- 
tified in  the  caa^  it  camiot  be  said  that  he 
proceeded  wiQi  due  diligence  and  It  waa  In 
the  sound  discretion  of  the  court  to  r^oae 
him  a  postpononeut  of  the  trial  on  thia  ac- 
count 

[I]  It  la  also  insisted  that  the  Judgment 
should  be  reversed  because  Cockrum  was 
permitted  to  ahow  that  be  had  served  in  the 
army  In  the  late  war,  and  tbat  an  award  of 
compensation  had  been  glvoi  blm  by  the 
government  on  account  of  a  disability  re- 
saltlng  from  Injury  Incurred  in  the  line  of 
duty  while  employed  In  active  service. 

We  do  not  think  there  was  any  error  in 
this  regard.  On  croas-examlnatton  the  wit- 
ness was  asked  if  be  had  not  avoided  the 
draft  and  If  he  had  not  been  a  deserter  from 
the  army,  and  be  answered  **No"  to  each 
of  them.  These  questions  were  unnecessarily 
degrading  to  the  witness,  and  it  was  not 
error  to  allow  him  to  show  that  he  had 
served  in  the  army  and  bad  received  an 
honorable  discharge  therefrom.  Nothing  of 
a  more  defamatory  nature  could  be  asked 
a  witness,  and  where  such  questions  are 
asked  and  the  record  shows  no  foundation 
for  them,  it  is  within  the  discretion  of  the 
court  to  allow  the  witness  to  show  tbat  he 
had  served  hla  country  aa  a  aoldler,  instead 
of  evading  the  draft  or  deaerting  from  the 
army. 

[8]  nnany  It  la  insisted  that  the  Judgnioit 
should  be  reversed  because  the  defaidant 
has  secured  evidence  to  the  effect  that  Om 
witness  Cockmm  had  been  at  one  time  ad- 
Judged  an  Incompetent  person. 

Thia  evidence  does  not  warrant  a  reversal 
of  the  Judgment.  It  does  not  show  that  the 
witness  was  mentally  incompetoit  at  the 
time  of  the  trial  or  at  the  time  of  the  trans- 
action testUed  about  by  himt  He  waa  pra»> 
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«nt  before  tbe  court  and  the  jury  when  he 
gave  bis  teetlnKmy  and  the  Terdict  of  the 
Jury  mnd  the  Jodgmeat  of  the  court  IndudeB 
a  flBdlng  by  them  that  he  was  meiUHllr  com* 
petent  at  the  time  to  testify. 

We  find  no  prejudicial  error  In  the  record, 
and  the  judgment  will  be  affirmed. 


RITCHIE  V.  STATE.    (No.  9S.) 
{Sopreme  Ctonrt  of  Arkansas.  Jan.  28,  1922.) 

1.  latoxtoatlap  llqure  •s>23S(n)— EvMtiot 
held  to  sustain  sonvlettOB  of  soOIbi. 

Eridenee  held  to  sostafai  oonTiction  for  mH- 
Ins  intoxicatjnf  liqiufr. 

2.  Crinlsal  law  «=»74l  (8)— Weight  of  evMmes 
of  resMtanoe  of  arratt  la  for  Jsry. 

The  wtSght  of  evidence  of  defflDdantfa  rt- 
•i stance  of  arrest  is  for  the  jnry. 

3.  Crlnlsal  law  <^5I  (4)— Evldesoe  »at  de- 
fondast  resisted  arrest  oosipeteot 

Bvidence  that  defendant  redsted  anrest 
keld  competent. 

Appeal  from  Olrcult  Gonrt,  Grant  Ooonty; 
W.  H.  Evans,  Jndge. 

Albert  Bltchle  was  convicted  of  selling  in* 
toxicatliig  liquor,  and  he  appeals.  Affirmed. 
D.  B.  Waddellt  of  Sheridan,  for  appellant 
J.  S.  VHes,  Atty.  Ooi.,  and  Elbert  God- 
win and  W.  T.  Hammock,  Asst  AMts.  Gen., 
for  the  State.  « 

Mcculloch,  a  J.  Appellant  was  tried 
and  convicted  in  the  circuit  court  of  Grant 
county  of  the  offense  of  selling  intoxicating 
liquor,  and  the  principal  ground  urged  here 
for  reversal  of  the  judgment  is  that  the  evi- 
dence Is  not  Buffldent  to  sustain  the  ver- 
dict of  the  jury. 

[1,  2]  The  state  introduced  proof  tending 
to  show  that  appellant  sold  whisky,  at  or 
near  the  town  of  Leola,  In  Grant  connty. 
One  of  the  witu esses  testified  that  appellant 
came  to  blm  and  asked  htm  if  he  did  not 
want  to  buy. "some  good  stufiC"  for  $4  per 
quart,  and,  affirmaave  answer  being  return- 
ed, appelant  conducted  the  witness  to  a 
spot  in  a  beading  yard  near  by  and  showed 
tbe  witness  a  quart  of  whisky.  The  witness 
testified  that  he  placed  $4  on  the  ground  be- 
side the  bottle  of  whisky  and  left  the  place 
for  a  few  minutes,  and  then  returned  and 
found  appellant  and  tbe  money  gone,  but 
the  whisky  still  there.  The  same  witness 
testified  that  on  anottier  occasion  ai^ellant 
accosted  blm  and  asked  whether  or  not  be 
would  like  to  get  some  "good  stuff"  at  f4 
a  quart,  and  carried  him  out  on  the  pike 
near  Leola  and  showed  him  a  bottle  of  whls- 
^  at  tbe  root  of  a  tree,  and  the  witness 


carried  through  the  same  performance  as 
at  the  beading  yard  and  laid  $4  beside  the 
bottle  of  whlAy  and  stepped  aside  a  few 
numienta  and  came  baA  and  found  appelant 
and  the  maaef  gone  and  the  whistv  BtlU 
tbm.  In  each  Instance  the  witness  paid 
the  money  and  got  the  whisky.  There  were 
other  witnesses  in  the  case  who  gave  testi- 
mony tending  to  show  the  sale  of  whisky 
by  appellant  There  was  a  conflict  in  tbe 
testimony,  for  appellant  himself  testified  that 
he  bad  not  kA6  any  whisky  and  had  not 
carried  tbe  witausses  to  tbe  places  where 
they  claimed  to  have  gotten  it  The  weight 
of  the  evidence  was  for  tbe  Juiy,  and  it 
was  sofQclent  to  justify  Oie  verdict  of  goiUy. 

[3]  Appelant  on  crosB-enuuInatimi,  was 
asked  concerning  bis  efforts  to  resist  arrest, 
and  upon  denial  the  state  introduced  the 
arresting  officer  to  prove  that  appellant  bad 
made  resistance.  We  have  often  held  that 
attempted  flight  is  a  circumstance  indicating 
guilt;  which  made  It  compettot  testimony 
in  a  criminal  case,  and  for  the  same  reason 
resistance  of  arrest  by  fiKce  Is  equally  com- 
petent The  weii^t  of  sudi  testlmimy  la, 
of  course,  always  a  questUm  for  the  trial 
Jury. 

lodgment  ofllrmed. 


FOSTER-4IOLC0MB  INV.  Ca  V.  LITTLB 
ROCK  PUB.  CO.  (No.  104.) 

(Supreme  Court  of  Arkansas.  Jsn.  23,  1922.) 

1.  Evldesoe  «=)>IS9— WItlieat  prodmlBs  eepy 
of  paper,  witsese  can  state  advertlsesisBt 
sued  for  was  psbUshod,  If  ks  kHw  ssoli  was 

fact 

In  an*  action  for  an  account  plaintiff's  tee- 
timffioy  that  tbe  sum  sued  for  wsa  for  adver- 
tising in  a  &«wn>aper  was  not  open  to  objec> 
tion  aa  secondary  evideaee,  and.  although  wit- 
ness did  not  produce  a  copy  of  the  paper,  he 
could  state  that  the  advertiaemeDt  was  pub- 
lished,  if  be  knew  that  such  was  tbe  fact. 

2.  LlRiltatieB  of  aotloas  «s>l2l(2)  —  Parties 
«s»95(5)  —  AmeBdsieBt  of  oomplaint,  Bot 
obangiso  oauae  of  action,  held  permissible, 
and  not  barred  by  limitations. 

Where  complaint  alleged  that  tbe  plaintiff, 
Arkansas  Democrat  was  a  corporadon  en- 
gaged in  prlntlDg  and  pabllsblng  a  newspaper, 
an  amendment  to  the  complaint  alleging  that 
"Arkansaa  Dunocrat^  wss  the  name  of  a  news- 
piqier  published  by  plaintiff  publishing  coiq* 
pany,  a  corporation,  and  snbstitnting  the  name 
of  such  Gort>oratlon  aa  plaintiff,  was  warranted 
under  the  statute  providing  tor  amendnuit% 
and  worked  no  change  In  the  cause  of  aeUoa, 
as  respects  running  <rf  Umitations. 

* 

Appeal  from  Oircnlt  Court,  Hot  Spring 
County;  W.  H.  Bvans,  Jodga 
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Action  br  me  Little  Kocft  Pabllshlng  Com* 
pany  against  the  Foeter-Bolcomb  InTestment 
Company.  On  appeal  from  a  Justice  of  tbe 
peaee.  Judgment  vas  rendered  for  plaintiff, 
and  defendant  wpeala.  Affirmed. 

Wni.  B.  DnfDe,  of  Malrem,  for  appelant 
H.  B.  Bleana  and  Jolm  Ij.  McG3eUan,  all  of 
MalTem,  for  appellee^ 

SMITH.  3.  This  suit  originated  In  the 
court  of  a  justice  of  the  peace  in  Hot  Spring 
county  by  the  filing  d  a  comidalnt  which  al- 
lied that — 

"The  plaintilt  illeses  that  tbe  ArkaneaB  Dem- 
ocrat Is  a  corporation  engaged  In  printing  and 
publishing  a  n«wspap«r  at  little  Rock,  in  the 
state  4^  Arkansas,  and  is  doing  business  onder 
the  Uws  of  said  state." 

It  was  further  alleged  that  the  defendant, 
a  copartnership  composed  ot  3.  B.  Foster 
and  Blaine  Hcdcconb,  was  Indebted  to  the 
platotlg  in  the  earn  of  $S0,  aa  shown  by  an 
account  attadied  to  the  complaint  and 
.  marked  Exhibit  A  and  made  a  part  thereof. 
The  exhibit  reads  as  follows: 

UtUe  Rock,  Ark.,  October  U.  UU. 
Poster- Holcomb  InveBtmeat  Oo.  to  Little  Rock  Fnb- 
Ueblng  Co.,  Publlabers  ArkanBas  Demoomt,  Dr. 
To  bslsnee      per  statement  rendered  for  ad- 
Tertltlnc  dating  Oct.  It,  UU,  to  publishing 
adnrtlaemsnt  In  Aitensss  cm  Whssla  Sd- 
Itlon   IM4B 

Summons  was  issued  October  14,  1919, 
which  was  two  days  before  the  cause  of  ac- 
tion would  have  been  barred  by  the  statute 
of  limitations.  There  was  a  Judgmoit  in  the 
Jnstloe  court  for  the  plaintiff,  and  tbe  de- 
fleoMlant  has  appealed. 

On  July  19,  1920,  the  d^endant  filed  In 
the  circuit  court  a  plea  in  abatement  and  a 
motion  to  dismiss  the  action,  because  the 
name  "Arkansas  Democrat^'  was  not  a  name 
nnder  which  a  suit  could  be  prosecuted.  On 
the  same  day  the  Arkansas  Democrat  filed 
an  amfflidment  to  the  complaint,  alleging  that 
It  was  a  newspaper  owned  and  controlled  by 
the  Little  Rock  Publishing  Company,  a  cor- 
poration, and  the  name  of  that  corporation 
was  substituted  as  plaintiff.  Thereupon  the 
defendant  filed  a  motion  to  strike  out  the 
amendment  to  the  complaint,  because  the 
three-year  statute  of  limitations  had  run, 
and  because  the  amount  sued  for  was  not 
within  the  original  Jurisdiction  of  the  circuit 
court  This  motion  was  overruled,  as  wan 
also  a  demurrer  to  the  Jurisdiction  of  the 
circuit  court.  There  was  a  trial  and  ver- 
dict for  the  amcnint  sued  for,  and  Judgment 
was  rendered  tiiereon,  trota  whlcli  is  this  ap- 
peal. 

[1]  The  plaintiff's  case  was  made  by  the 
deposition  of  one  J.  F.  Eeeley,  who  testified 
fliftt  the  sum  sued  for  was  due  for  advertis- 
ing In  a  special  isshe  of  tbe  Arkansas  D*m- 
otnt,  ■  daHy  newflswjMr  pwWtshed  In  the 


dty  of  Little  Bock,  and  that  **eTery  cmdltien 
and  promise  was  lived  np  to  In  every  way" 
by  the  publishing  company.  It  was  objected 
that  this  was  secondary  evidence,  and  should 
have  been  excluded  as  such.  We  do  not 
think  the  objection  is  well  taken.  It  is  tme 
the  witness  did  not  produce  a  copy  of  tbe 
paper  containing  the  advertisement,  but  there 
could  be  no  objectlcm  to  the  witness  stating 
that  the  advertisement  was  published,  if  the 
witness  knew  that  sudi  was  tbe  fact 

[2]  We  think  tbe  oonrt  properly  permitted 
tbe  amendment  to  the  complaint  Our  stat- 
ute on  amendments  is  very  broad,  and  has 
been  given  a  very  liberal  construction  by  tbe 
courts  to  effectuate  its  manifest  purpooe; 
that  Is,  that  litigation  may  be  tried  apon  Its 
merits.  This  statute  Is  ^s  foUowe: 

"The  ooort  may,  at  any  time,  in  fnlhmmee 
of  Jastiee,  and  en  soeh  terma  o  may  be  prep- 
er,  amoid  aav  pleadinfa  or  procee£ngs  add- 
ing or  striking  oat  the  name  <tf  any  party,  or 
by  correcting  a  mistake  in  the  name  of  a  par- 
ty, or  a  mistake  in  any  otiier  respect,  or  by 
inserting  other  allegations  material  to  the 
case;  or,  when  the  amendment  does  not  change 
sabstantially  the  dalm  or  defense,  by  con- 
forming the  pleading  or  proceeding  to  tlie  foets 
proved.**  Seetfmi  1289,  CAVL  Digest 

Among  numerous  other  cases  construing 
this  statute  la  the  case  of  Wdland  Valley 
Bd.  Co.  V.  Bnnlfl,  109  Ark.  206^  109  S.  W.  214, 
where  we  said : 

"Under  this  section  the  conrt  may.  In  Its  dis- 
cretion, before  the  commencement  of  the  trial, 
allow  a  complaint  to  bo  am&ded  so  as  to 
change  the  canse  of  action  to  another  one 
which  might  have  been  Joined  in  ttie  same  ac- 
tion, and  at  any  time  daring  the  pvwesa  d  the 
trial  may  permit  an  amsnteont  which  does  not 
change  snbstantlally  the  daim,  so  as  to  conform 
to  the  facts  proved.  The  only  limitation  In  the 
statute  is  that,  after  the  proof  is  introdnced, 
the  pleadings  can  not  be  amended  so  as  to 
substantially  change  the  e«ue  of  action." 

See,  also,  American  Bonding  Oo.  v.  Morris, 
104  Ark.  276,  148  S.  W.  519;  Oak  Leaf  Mill 
Co.  V.  Cooper,  103  Ark.  79,  146  S.  W.  180; 
Coleman  v.  Bercher,  W  Arb.  345.  126  S.  W. 
1070;  Bloom  v.  Home  Ins.  Co.,  91  Ark.  367. 
121  S.  W.  293;  Parry  v.  Woodson,  33  Mo. 
847,  84  Am.  Dec.  81. 

Appellants  cite  and  rely  upon  tbe  case  of 
Curators  of  Central  Collie  v.  Bird,  229  S. 
W.  730.  There  suit  was  commenced  by  "On- 
raters  of  Central  College."  It  was  objected 
that  the  suit  was  not  brought  by  any  proper 
party.  The  names  of  tbe  curators  were  not 
set  out,  nor  was  tb»e  any  showing  that  tbe 
plaintiff  was  a  corporation.  We  fliere  said: 

"It  goes  without  saying  that  suits  most  he 
instituted  or  defended  by  persons,  either  nat- 
arsl  or  artifidal.  'Curators  of  Central  Col- 
lege' is  not  a  designation  or  description  of  any 
person  either  natural  or  artificial.  There  be- 
ing DO  party  plaintiff  or  appellsn^  there  la 


(»l 

no  cfton  cf  action  or  appeal  Oierefroni  pcad 
ivg  In  thto  eonrt** 

But  here  titiere  wftB  a  showing  that  the 
plaintiff  was  a  corporation.  The  complaint 
filed  in  the  justice  court  alleged  that  the  Ar- 
kansas D^ocrat  was  a  corporation.  This 
all^ttui  was  erroneous,  In  that  the  name 
"Arkansas  Democrat"  was  not  the  name  o< 
the  corporatlOD,  but  was  the  name  of  the 
newspaper  published  by  the  corporaUon; 
and  the  court  was  warranted  In  permitting 
this  error  to  be  corrected,  as  it  worked  no 
cl^ange  in  the  cause  at  actl<m  sued  on. 

It  follows,  therefore,  that  die  making  of 
tUB  amendment  was  not  the  institution  of 
a  new  sul^  and  app^ant's  pfeas,  that  the 
cause  of  actlm  was  barred,  and  that  the 
cause  of  action  was  not  within  the  Juiiadlc- 
tkm  of  Ona  drcnlt  court,  were  properly  over- 
ruled. 

Judgment  affirmed. 


ROY  V.  STATE.    <Ne.  t08.) 

(Supreme  Court  of  Arkansas.  Jan.  28,  1922.) 

Lareeay  «=s>40(4)— Ose  ladlotad  as  a  pr4ad|Ml 
canaot  be  ooavlotad  oa  proot  that  be  was  an 
aeoessory. 

To  eoQTict  one  of  grand  Uroenj  when  cbarg* 
ed  aa  a  principal,  the  proof  must  either  ahow 
that  be  committed  the  crime  in  peison  or  that 
be  waa  preeent,  atdit^  and  abetting,  or  ready 
and  conaentinc  to  aJd  and  abet;  and  there  was 
fatal  Tarianee  where  the  proof  only  ahowed 
that  defendant  wu  an  accessory  before  or  aft- 
er the  tact. 

Appeal  from  Oicult  Court,  Polk  Ooonty; 
J.  S.  Bted,  Judge. 

Qua  Boy  was  conTlcted  of  grand  larceny, 
and  be  appeals.   Berersed  and  r^nanded. 

Norwood  &  AUqy,  ot  Mena,  for  aMwUant 
J.  S.  Dttey.  Att7.  Qen.,  and  Elbert  Godwin 

and  W.  T.  Hammock,  Aast  Attys.  Gen.,  tat 

the  State. 

HUMPHSBYB,  J.  Appelant  was  indict- 
ed In  tiie  Folk  drcnlt  court,  as  principal, 
for  the  crime  of  grand  larceny,  by  unlaw- 
fully and  fdottlousiy  steeling  a  cow,  the  prop- 
erty of  Ira  McOown,  in  Polk  county,  Ark., 
on  the  10th  day  of  September,  1921.  At  the 
same  term  of  the  court  be  was  tried  and 
couTicted  of  the  charge,  and  as  punishment 
thertfor  sentenced  to  serve  a  term  of  one 
year  In  the  state  penttmtiary.  From  the 
judgment  of  conrlction  he  has  duly  prose- 
cuted an  appeal  to  this  court. 

The  evidence  adduced  on  behalf  of  the 
state  tended  to  show  that  appellant  was  a 
member  of  an  organization  la  Polk  coun^. 


T.  BOWDBS 

B.W.> 

Arte,  bdnded  togethv  for  tlie  purpose  of 
stcaUiuc  geomaHy;  tiiat  pursuant  to  the  in- 
tent and  purpose  of  said  organisation  Jim 
Murry  and  CharUe,  Jess,  and  Allen  Miehols 
did  steal  and  drin  out  <tf  said  county  into 
Oklahcvna  a  cow  belonging  tx»  Ira  McGown; 
that  after  the  cow  was  driwi  across  Oao  line 
into  Oklahoma  appi^lant  aiv>eaTed  and  aa- 
alsted  the  others  In  bntdierlng  bev. 

In  order  to  conrlct  me  tbe  crime  of 
grand  larcmy  when*  Charged  u  a  principal 
in  the  crime  the  proof  must  elOier  «how  that 
he  committed  the  crime  in  person  or  that  he 
was  iffesent.  aiding  and  abetting,  w  ready 
and  CDnsenUng  to  aid  and  abet  in  the  crime. 
Hie  proof,  at  most,  <mly  tmds  to  show  that 
app^ant  was  an  accsi^ory  before  or  after 
ttie  fhct  of  flie  crima  Before  be  could  hare 
been  amvlcted  of  the  larceny  under  the  evl- 
dmce  adduced  by  ttie  state  It  would  have 
been  neceesaiy  to  charge  him  as  an  acces- 
sory ^ther  before  or  after  the  fact  of  the 
crime.  Boberts  t.  State,  96  Ark.-58.  131  S. 
W.  60;  Hunter  t.  State,  104  Ark.  24S,  149 
S.  W.  99;  Jones  t.  State,  108  Ark.  447,  158 
S.  W.  182.  There  was  a  fatal  variance  be- 
tween the  proof  and  the  crime  charged  In  the 
indictment 

For  the  error  Indicated  and  confessed  by 
the  Attorney  General,  the  judgment  is  re- 
versed, and  ttte  cause  remanded  for  pn>- 
ceedinsi  not  IwonslsteBt  with  this  opinion. 


WADDELL  et  aL  v.  80WDRE  it  aL 

(No.  109.) 

(Snpreme  Court  of  Arkansas.  Jan.  28,  1922.) 

1.  Rftfersiatlea  of  IsstramMta  is=945(l)— Rale 
for  ralornatloa  for  fraad  and  ..ilstake  stated. 

To  reform  written  inatrumenta  on  account 
of  fraud  and  mlatake,  the  mistake  or  fraud  muat 
be  dearly  and  satisfaetorOy  proved. 

2.  ReferswtloR  of  tastntsieata  ^94«{5)— Mia> 
take  sot  eataUtehed  by  prepoaderaaoe  of  avU 

deaoe^ 

In  a  aoit  to  reform  a  deed  to  indade  10 
acres  alleged  omitted  by  mutual  mistake  heUl: 
that  the  proof  waa  ao  equally  baUnced  that  It 
waa  impMslUe  to  aay  that  the  alleged  mlatake 
was  estsblished  by  a  clea^  eonvincfaig;  and 
satisfacCery  prq^ondemace  of  evidence. 

AipSfBtX  bma  Adbley  Ghanoery  Court;  B.  O. 
Hammock,  Chaaedlor. 

Suit  for  reformation  of  a  deed  by  A.  B. 
Bowdre  and  others  against  J.  M.  Wadd^ 
and  others.  From  a  decree  for  plalntlflk,  de- 
fendants appeal.  Beversed. 

Q.  P.  George  and  Compere  k  Compere,  al^ 
of  Hamburg,  for  appeU^nts. 
B.  W.  .Wllaon,  et  Pine  Bluff,  for  tppelleea. 
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(Alt 


HUMPHB^S,  3.  AppcUees  liMtltDted 
mdt  against  appdlants  In  Ota  AUdey  dum- 
ocoT  oourt  to  reform  a  deed  «zecnted  by 
appdUants  to  appellee  T.  L.  Oagle  ot  date 
Bfarch  2»  1KL8,  so-  aa  to  Include  Uie  frac- 
tional east  half  of  northeast  quarter  of 
northeast  quarter  of  section  27,  township  IS 
soatfa,  range  4  west,  ctmtalnlng  about  10 
acres,  upon  the  allegation  that  the  land  In 
qnestion  was  sold  by  app^lants  to  said  ap- 
p^ee  almig  with  oth«*  lands,  and  was  omit- 
ted from  the  deed  conveying  same  ttirongh  a 
mutual  mistake  of  the  parties.  Appellants 
filed  an  answer,  denying  the  material  allega- 
tions of  the  bill.  The  case  was  submitted  to 
the  court  upcm  the  pleadings  and  evidence, 
which  resulted  in  a  decree  reforming  the 
deed  so  as  to  in<dude  said  10-acre  tract. 
From  the  decree  ot  reformation  an  appeal 
has  been  duly  prosecuted  to  this  court 

The  land  in  question  Is  a  narrow  strip,  be- 
tween a  quarter  and  a  half  mile  long,  front- 
ing on  the  public  road  and  Bayou  Bartholo- 
mew. It' was  In  section  27,  and  tbe  other 
lands  conveyed  in  the  deed  were  In  sections 
22,  23,  24,  25.  and  2S,  in  the  same  township. 
The  atrip  in  question  adjoined  lands  de- 
scribed in  the  deed  and  was  immediately 
north  of  tbe  incorporated  town  of  MorrelL 
On  tbe  date  the  conveyance  was  made  about 
4  acres  of  the  10-acre  strip  was  Inclosed  in  a 
large  field  and  the  balance  in  a  pasture. 
About  980  acres  of  land  was  described  In  the 
deed  and  was  conveyed  for  the  recited  con- 
sideration of  $71,500.  The  land  conveyed 
In  Bcctlon  22  fronted  on  the  bayou,  and  that 
frontage,  together  with  the  10  acres,  would 
bave  made  an  entire  frontage  on'tbe  bayou 
of  about  2^  miles.  Tbe  lands  were  sold 
through  an  agent,  W.  0.  Ross. 

W.  C.  Rons  testified  In  substance,  that  he 
sold  the  plantation  to  T.  L.  Gagle  as  agent 
for  apppllants;  that  after  his  employment  to 
sell  the  lands  appellant  J.  M.  Waddell  point- 
ed out  the  lines  to  him,  Including  the  10 
acres  In  question,  In  the  presence  of  a  Mr. 
Kerr  who  accompanied  them,  and  as  a  favor- 
able feature  to  be  used  In  selling  the  land 
stated  that  It  had  a  solid  bayou  front  of 
about  2%  miles  by  dirt  road;  tbat  when  he 
sold  the  plantation  to  T.  L.  Cagle  he  pointed 
out  tbe  boundary  lines  so  as  to  include  the 
10  acres  In  queiition,  and  used  as  an  argu- 
ment to  effect  the  sale  that  the  plantation 
had  a  frontage  on  the  bayou  of  about  2^ 
miles;  that  later  he  effected  a  sale  of  the 
lands,  as  agent  of  T.  L.  Cagle,*  to  A.  R, 
Bowdre  and  A.  J.  Nesbitt.  and  In  doing  so 
pointed  out  the  same  boundary  lines  which 
be  had  shown  Cagle  at  the  time  he  purchased 
same,  and  used  the  same  argument  in  order 
to  effect  the  sale  to  them  that  he  had  used 
to  Cagle  with  r^erence  to  the  long  frontage 
on  the  bayou;  that  his  agency  for  the  sale 
of  the  lands  for  appellants  was  in  writing. 

T.  L.  Cagle  testified,  in  substance,  that  he 
Vraiclit  tad  BoLd  tbe  pUmtatUu  Uirouj^  W.  0. 


Roi^  first  aotlng  as  agent  far  a^dlaiita  and 
thai  for  himself,  believing  that  he  wma  buy- 
ing add  sdllng  tbe  KMicre  strip  in  qneatimi; 
tbat  tbe  boundary  lines  were  pointed  out  to 
him  by  W.  a  Boss  stf  as  to  Indnde  tbe  10- 
acra  strip,  and  the  argument  was  made  to 
him  to  induce  tbe  pnndiaae  that  the  idanta- 
tlon  had  a  fnmtage  of  2yk  miles  an  tbe 
bayou ;  that  8  or  4  acres  of  tbe  lO-aoe  strip 
was  Inclosed  In  tbe  mala  part  of  tba  tarm, 
a  portion  of  it  fenced  as  a  pasture,  and  the 
balance  ont^de  l^ng  along  the  bayou  finmt ; 
that  be  took  possession  of  it  and  collected 
roits  on  It  In  1918  when  be  pmrdiased  same; 
that  be  later  sold  It  throng  bis  agent,  W.  C 
Boss,  to  A.  B.  Bowdre  and  A.  J.  Neabitt,  and 
delivered  them  possession  of  tbe  i^antation. 
Including  tbe  ten  acres.  In  January,  1919. 

A.  B.  Bowdre  and  A.  J.  Nesbitt  testified^ 
In  substance,  that  tb^  purchased  tbe  plants- 
tlon  from  T.  L.  Caste  in  1918,  Induding  the 
10-acre  tract  In  questl<m,  and  obtained  pos- 
session thereof  in  January,  1919;  tlut  at  tho 
time  of  the  purchase  tbe  boundary  lines  were 
pointed  out  to  them  by  W.  O.  Boss,  Oagle's 
agent  so  as  to  onbrace  the  10-acre  tract  la 
question,  and  tbat  at  the  time  the  agent,  as 
an  inducement  for  the  sale,  represented  that 
tbe  plantation  bad  a  frontage  on  the  bayou 
of  about  2^  miles ;  that  unless  the  10  acres 
was  Included  the  frontage  on  the  bayoa 
would  fall  short  Of  that  distance;  that  after 
taking  possession  In  January,  1019,  appel- 
lant J.  M.  Wadd^l  claimed  the  rl^t  to  the 
possession,  and  ordered  th^r  taianta  to  re- 
move; that  thereafter  the  suit  for  r^orma- 
tiou  was  commenced;  that  they  dfd  not  ob- 
tain information  from  J.  M.  Waddell  at  his 
home  that  he  had  not  intended  to  conv^  and 
would  not  convey  the  10  acres  In  controv«s5 
to  T.  L.  Cagle;  that  they  did  not  go  to  tbe 
home  of  J.  M.  Waddell  for  the  purpose  of 
obtaining  Information  about  the  land,  but  to 
settle  certain  notes  which  they  had  as- 
sumed to  pay. 

Bernard  Johnson  testified  that  bis  ^tlier, 
brother,  and  himself  cultivated  that  part  of 
the  land  in  dispute  In  1018;  tbat  they  ca- 
tered upon  it  In  1916  under  a  rental  contract 
with  J.  M.  Waddell;  that  Mr.  Waddell  de- 
manded the  rent  for  the  year  IDIS,  but  Qiey 
paid  It  to  Mr.  Cagle. 

J.  M.  Wadd^  testified,  in  substance,  tbat 
be  did  not  own  the  entire  10-acre  tract  when 
he  made  the  deed  to  T.  L.  Oagle  to  the  ^an- 
tation;  that  he  had  sold  and  conveyed  sev- 
eral lots  off  of  the  tract  to  other  parties 
prior  to  the  sale  to  Cagle;  tbat  he  did  not 
sell,  or  Intend  to  sell,  any  part  of  the  10- 
acre  strip  to  Cagle;  that  he  only  intended  to 
Bell  him  what  was  described  in  the  deed; 
that  be  did  not  point  tbe  10-acre  tract  out  to 
Ross  and  Kerr  as  a  part  of  tbe  plantation 
he  had  listed  with  Ross  for  sale ;  tbat  be  did 
not  malce  any  representation  to  Ross  that  he 
was  stiling  tbe  tract  In  controversy;  that 
Boss  was  his  ageot  to  sell  tbo  land  actuaUy 
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coDTeyed  by  him  to  Ol^  and  that  the  only 
antboa^ty  giroi  Ross  was  amferred  in  writ- 
ing ;  that  before  Bowdre  and  Nesbitt  bought 
the  land  from  Oa{^  they  came  to  his  heme 
and  Inquired  whethw  he  had  deeded  the  10 
acres  to  Oa^e,  and  were  informed  that  be 
bad  not,  and  did  not  Intend  to  do  so;  that  he 
owned  other  pn^^rarty  adjacent  to  tbe  prop- 
erty sold  besides  the  KKacre  tract  In  oon- 
troreray;  that  be  did  not  ddWer  possession 
of  said  tract  to  appellees,  but  retained  pos- 
seeaion  and  control  tberectf  until  Fetwiury, 
1919,  when  appellees  took  pouMWinu  with- 
out bis  consent. 

OUtU  Waddell,  wife  of  J.  M.  Wadd^  tee- 
tifled  that  she  and  her  husband  did  not 
eell,  or  Intend  to  sell,  the  10-acre  tract  to 
Cagle;  that  It  was  their  home,  where  all 
tiielr  children  were  boni,  and  where  they  had 
■poit  the  happiest  yean  of  thabr  lives ;  that 
it  would  have  been  hard  for  her  to,  and  ahe 
did  not  think  she  would,  bare  signed  the 
Aeed  If  the  lO-acre  tract  bad  been  Included 
in  ihe  sale;  that  ahe  beard  her  husband  tell 
Bowdre  and  Neebltt,  before  they  purdmsed 
from  Cagle,  that  he  bad  not  and  would  not 
make  a  deed  to  tbe  tract  in  coatroveny. 

W.  B.  Wadd^  son  <tf  J.  M.  WaddeU,  tea- 
tlfled  that  W.  0.  Bom  aefted  blm  if  his  father 
Intended  Scr  the  land  mAA  to  go  to  the 
bayou  on  the  west  side,  and  be  told  htm  bis 
tatber  had  said  he  did  not  ILBt  or  intend  to 
■ell  the  10-acre  sMp  in  ae^ion  27  fronting 
on  the  bayou. 

Ben  Johnson  testified  that  be  went  upon 
the  10-acre  tract  in  1910  und^  rental  con- 
tract with  Mr.  Waddell,  and  remained  on  the 
place  under  the  contract  with  Mr.  Wadd^ 
during  the  year  IftlS;  that  Mr.  Waddell 
furnished  him  during  the  year  1918,  and  that 
be  settled  tea  tbe  supidles  in  full;  that  he 
paid  the  rent  on  tbe  land  in  controrersy  to 
Mr.  Ca^e  for  the  year  1018,  bat  that  Mr. 
Waddell  demanded  the  rent,  claiming  to  be 
the  owner  of  the  land ;  that  In  January,  1919, 
Mr.  Waddell  demanded  possession  <tf  the 
laiul,  but  that  Mr.  Bowdre  tcAA  him  to  re- 
main upon  it  until  be  was  ousted  by  law. 

If  the  issues  luTolved  on  this  appeal  were 
determinable  under  tbe  rule  of  a  mere  pre- 
ponderance or  weight  of  the  evldoice,  we 
would  be  inclined  to  sustain  tbe  decree  of  tbe 
duuic^or,  as  tbe  erldenoe  la  so  nearly  In 
•qnlpdise.  It -Is  so  evenly  balanced  that  it 
la  bard  to  tell  where  the  weight  of  tbe  evi- 
dence is.  On  the  one  hand  the  agent,  Rosa^ 
tcetlfled  that  tbe  grantor.  J.  M.  Waddell, 
9(Mnted  out  tbe  10«cre  tract  in  controveMy 
as  a  part  of  tbe  planOtlna  Bated  with  Jdm 
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for  sale,  and  suggested  that  tbe  10  acree 
would  make  a  frtmtage  on  the  bayou  for  the 
plantation  of  about  2%  miles.  His  subse- 
quent conduct  in  making  tbe  sale  corroborat- 
ed bis  statement  On  tbe  other  band,  J.  M. 
Waddell  flatly  denied  that  be  authorized  , 
Bobs  to  sell  the  10-acre  tract,  or  that  he 
pointed  it  out  as  a  part  of  the  plantation 
listed  with  Boss  tor  sale.  He  is  supprated 
by  tbe  fact  that  he  did  not  at  the  time  own 
all  of  the  10-acre  tract,  having  th^etofore 
sold  sevmal  lots  otC  of  it  to  other  parties. 
Also  by  tbe  testimony  of  bla  wife,  who  says 
she  thinks  she  would  not  have  signed  the 
deed,  bad  it  been  Included,  on  sentimental 
grounds.  Also  by  the  fact  that  the  tract  was 
not  included  In  the  deed  conveying  the  plan- 
tation. The  possession  and  collection  of  the 
rents  is  of  little  corroborative  value  because 
the  possession  thereof  was  in  dispute  and 
tbe  rent  claimed  by  both. 

[1]  l%e  rule  for  the  reformation  of  writ- 
ten Instruments  on  account  of  fraud  or  mis- 
take la  that  the  mistake  or  tmnd  must  be 
clearly  and  satisfactorily  proved.  This 
court,  in  tbe  case  of  Welch  v.  Welch,  132 
Ark.  227,  200  S.  W.  139.  quoted  with  approval 
from  the  case  of  Dueeker  v.  Ooeres,  104  Wis. 
29.  80  N.  W.  91.  as  foUows: 

"Testing  the  findings  under  conaideratlon  by 
tbe  familiar  rule  that  to  warrant  the  reforma- 
tion of  a  written  instrument  because  of  fraud 
upon  tbe  one  side  and  mistake  upon  the  other, 
or  of  motnal  mistake,  the  facts  in  that  regard 
most  be  made  to  appear  the  most  dear  and 
satisfactory  evidence  so  as  to  leave  no  room 
for  reasonable  controreray  on  tbe  subject,  they 
cannot  be  sastained.'* 

Tbe  same  rule,  in  substance,  was  an- 
nounced by  this  court  in  Wales-Rlggs  Planta- 
tions V.  Banks.  lOl  Ark.  401.  142  8.  W.  828, 
and  IMfOTd  Auto  Co.  t.  Thomai,  ICS  Ark. 
SOS,  158  S.  W.  flOO. 

[2]  Tbe  proof  la  so  equally  balanced  In 
tbe  Instant  case  that  it  is  Impossible  for  us 
to  say  that  tbe  alleged  mistake  not  to  include 
tbe  10-acre  tract  In  section  27  in  the  deed 
was  established  by  a  dear,  convincing,  and 
satisfactory  preponderaiv^  of  the  evideuce. 
The  evidence  does  not  meet  the  requirement 
of  ttds  wholesome  rule.  The  solemnity  ot 
written  obligaticHiB  or  contracts  forbids  ref- 
ormation upon  any  other  theory  than  tbe 
dear  proof  rule. 

For  the  error  Indicated,  the  decree  is  re- 
versed, and  the  case  remanded,  with  dl- 
rectlons  to  dlamlaa  tbe  bill  for  want  of 
equity; 
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MORGAN  <C  al.  V.  RUS8CLL.   (N*.  M.) 

(Snpruiit  Court  of  Arkuwos.  Jan.  23,  1922.) 

Landrord  and  tenant  «=3248( I)— Tenant's  crops 
may  be  applied  to  supply  ilea  before  rent  lien, 
leaving  aabtenaafa  orop  subject  to  raat  lloa 
as  aaalnst  his  mortgagoe. 

Under  Orawford  &  Moses'  Dig.  (I  6889, 
0890,  6892,  6894.  6896.  a  tenants  crop  may  be 
applied  to  the  landlcwd'a  lien  for  supplies  in- 
stead of  being  first  applied  to  hia  rent  Ueo, 
leaving  the  subtenaoVs  crop  to  be  api^ed  to 
tibe  lira  for  rent  to  the  extent  of  his  propor- 
tionate liability  therefor,  as  against  a  mort- 
gagee of  the  subtenant's  crops;  the  landlord's 
rent  and  snpp^  liens  being  of  equal  dignity  and 
saperior  to  mortgagee's  Hen. 

Appeal  from  Circuit  Court,  G<diimbia  Coon- 
ty ;  Cbas.  W.  Smith,  Judge. 

Action  by  W.  H.  RusBell,  trustee,  against 
J.  H,  Morgpji  and  others.  Judgmmt  for 
plaintiff,  and  defendanta  appeal.  Berersed 
and  remanded. 

Aivdlees  tnoiight  flils  aoit  ag&lnat  ap- 
pellants  to  recorer  Jndgment  for  the  sum 
of  |2l&l6k  with  the  aoemed  lntenat»  al- 
li«ed  to  be  doe  Onm  for  the  appropriation 
by  app^asts  to  th^  own  nae  of  three  bales 
of  cotton  up(m  which  appellees  had  a  mort- 
gage. 

The  material  facts  neoeaaary  to  a  det^ 
mlnation  of  the  issues  raised  by  the  aroeal 
are  snbstanttally  as  foUows:  Ghmtn  Broa. 
rented  a  farm,  comprising  IfiO  acres  of  land 
in  cultiTatlon,  to  Hadley  McDowdl  for  the 
year  1919,  for  the  snm  of  $1,000;  $U0ofthl8 
amount  was  tt>  be  paid  In  improvementa,  and 
.Hie  remaining  $8S0  was  evidenced  by  a  rmt 
note  due  Decembw  18,  mo.  Ounter  Broa. 
also  tomlslied  supplies  to  Hadley  McDow^, 
80  that  at  the  end  of  the  year  he  owed  them 
for  supplies  and  rent  the  som  of  92,4T6JM. 
3ifcDow«lI  raised  a  crop  prindpally  of  cot- 
ton, and  began  to  pay  the  proceeds  of  the 
cotton  as  gathered  by  him  to  Guuter  Bros, 
during  the  latter  part  of  the  year  1919.  He 
paid  them  the  sum  of  $1,959.07.  Ounter 
Bros,  applied  the  p^ooeeds  of  the  sale  of  the 
cotton  raised  on  fli^r  i^oe  br  theb  tenant, 
first,  to  the  paymoit  of  his  supply  aooount 
and  the  balance,  towards  the  payment  of  hla 
rent  Hadley  McDowell  subrented  2S  acres 
of  the  land  to  JcAn  II(»:gan  for  a  lUrd  of 
the  conk  and  a  fourth  of  the  cotton.  J<dm 
Morgan  lived  on  appelteea'  farm,  whldk  was 
also  In  C<dnmbla  county.  Ark.  He  gave  ap- 
pellees a  mortgage  on  all  the  cotton  and  com 
which  he  shoidd  make,  at  cause  to  be  made^ ' 
during  the  year  1919,  In  Columbia  county, 
Ark^  to  secure  them  for  supplies  furnished 
him  during  that  year.  At  the  md  of  the 
year  Morgan  owed  appdiees  a  balance  of 
tnSO  oi  hia  nuHrtgage  Indebtedness.  Morgan 
raised  something  over  two  bales  of  cotton  on 


the  land  rented  Vm  tram  McDowdl.  He 
finished  out  the  third  bale  with  720  pounds  of 
seed  cotton  that  be  raised  on  the  farm  of 
appellees.  Ounter  Bros,  took  the  three  bales 
of  cotton  which  Morgan  raised,  as  above 
stated,  after  It  was  grinned.  Mcnvan  also  got 
20  sacks  of  fertiliser  from  Hadley  McDow- 
ell, which  was  fnmiabed  to  Mm  by  Ounter 
Bros.  TbB  fertlllxer  was  used  by  him  on  the 
crop  grown  <qi  the  place  of  Ounter  Bros. 

The  Jury  returned  a  vwdlcC  in  favor  of 
anicUeea  In  the  smn  of  $218^16,  and  flram 
the  judgment  rendered  appellaota  have  duly 
prosecuted  this  appeaL 

McKay  &  Smltti,  ot  Magnolia,  tot  iv 

pellants. 

Hemry  Stevens,  of  Mi^gtmii^  for  app^leea 

HABT,  J.  (after  stating  the  fkcts  as 
above).  It  waa  the  tbaovy  ctf  Qie  trial  court 
that  Ounter  Bros.  <»ly  had  a  Ilea  upon  the 
OOP  raised  on  dieir  i^aoe  t>y  McDowtfl  for 
the  payment  of  rent  whbih  was  prior  to  flw 
mortgi^  Uu  of  appellees.  The  Jury  was 
virtually  Instructed  that  Ounter  Bros,  dionld 
apply  all  the  cotton  raised  on  their  place  by 
McDowtil,  tbelr  principal  tenant,  to  the  pay* 
raent  of  Oie  rent  b^bre  Oiey  could  awmpel- 
ate  any  purt  (boeof  towards  the  paymeat 
of  his  supply  account 

McDomll  had  aidnmited  26  acres  of  the 
land  whldi  he  had  rented  from  Gunter  Bros, 
to  Jallm  Mmvaa  tot  a  third  of  Q»  com  and  a 
fonr^  of  ttw  cotton.  John  Mngnn  raised 
something  over  two  bales  of  cotton  on  the 
land  subrented  by  him,  which  Ounto-  Bros, 
took  <ftarge  o(  after  It  was  ginned  and  sp- 
plled  It  towards  the  payment  of  tho  rait  due 
flteu  1^  MdDowdL  mUs  tber  had  a  rli^t 
to  do  to  tibe  extent  of  Om  proporttcm  of  tbe 
rent  for  tbe  lands  cultivated  by  him  to  the 
whole  rent  Sectlmi  6888  of  Oawfiird  k 
Moses'  Digest  ^vee  the  landlord  a  Uen  upon 
the  crop  grown  upon  the  demised  praUses 
In  any  year  for  tbe  rent  which  stiall  accrue 
for  such  year.  Section  8890  gives  tbe  land- 
lord  a  Hen  for  siq»pllea  furnished  hia  tenaiu. 
These  liens  are  statutory  and  of  CQual  dig- 
nity. SectUm-  6802  provides  tbat  any  person 
subroDtiDg  lands  shall  be  only  hdd  respon- 
sible for  the  rent  of  such  as  are  cultivated  or 
ocoutded  by  htm.  Section  6891  provides  ttiat 
It  shall  not  be  lawful  for  any  one  vriw  bai 
leased  lands  from  one  person  and  siddet  any 
portion  thereof  to  aaotbor  to  take  or  collect 
rmt  from  any  aneh  sabtraant  befon  flsil 
settlement  with  the  landlord  wlthoot  first 
having  obtained  a  written  directloQ  from  lbs 
landlord.  Section  0885  movldes  that  if  the 
principal  tmant  shall  fail  to  pay  to  the 
landlOTd  his  rent  doe^  the  anunrnt  paid  by 
flttdi  subtenant  upon  the  written  Erection  ^ 
tbe  landlord  shall  be  deducted  tnAn  tfw 
pro  rata  of  rent  fbr  which  the  land  cultivated 
by  such  subtenant  would  otherwise  be  Uable 
to  Butdi  landlord  under  existing  laws. 
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TbaM  aectlou  show  tbmt  the  landlord 
lias  a  lien  on  the  crop  raised  by  Uie  aab- 
t»unt  for  the  rent  of  the  land  for  his  pro- 
portkmate  part  of  the  rent.  The  theory 
«d(^ted  by  the  court  below,  as  shown  by  the 
instructions  given  to  the  Jury;  abeolred  the 
subtenant  from  any  claim  by  the  landlord 
for'  his  iwoportlonate  part  of  the  rent,  If  the 
principal  tenant  had  paid  the  landlord  an 
amomit  equal  to  the  reait  due  by  him,  regard- 
less of  tile  f&ct  of  whether  he  had  paid  his 
supply  account  or  not  This  construction 
would  virtually  abrogate  the  sections  of  the 
statute  above  referred  to  with  regard  to  the 
liability  of  sobrent^  for  the  payment  of 
their  proportionate  part  ait  the  rent  to  the 
landlmrd. 

Ouster  Bros,  had  a  lien  on  all  the  crops 
raised  by  their  pfiudpal  tenant,  Hadleiy 
McDowell,  for  the  rent  and  supplies  due 
th«n  by  him.  Hiey  had  no  lien  on  the  crop 
raised  Uorgan,  the  subtenant  of  McDpw- 
ell,  for  the  supplies  furnished  by  th^  to  Mc- 
Dowell, but  they  did  have  a  Hen  on  the  crop 
of  Mox^an  for  his  proportionate  part  of  the 
rent.  In  other  words,  Ounter  Bros,  had  the 
right  to  take  all  the  crops  raised  by  McDow- 
ell and  apply  it,  first,  to  Uie  payment  of  their 
account  for  sniq>lies.  If  they  saw  fit  to  do  sa 
The  reason  la  that  the  statute  gave  them  a 
Ueaa  for  supplies  as  well  as  rent,  and  they 
might  api^  the  proceeds  of  the  crop  raised 
Uy  McDowell  towards  the  payment  of  either. 

McDowell  snbrented  a  part  of  the  land 
to  Morgan,  and  Onnter  Bros,  bad  a  lien  on 
the  crop  raised  on  this  land  by  Morgan  for 
the  proportionate  part  of  the  rent  and  what- 
ever supplies  that  they  furnished  to  Mor- 
gan. But,  as  we  have  already  seen,  Gunter 
Bros.  Iiad  no  lien  on  the  crop  raised  by 
Morgan  tor  supplies  fumiahed  to  McDowell. 
Gunter  Bros,  rented  160  acres  of  land  to  Mc- 
Dowell for  a  stipulated  roital  In  mtm^,  and 
McDowell  snbrented  25  acres  of  this  to  Mor- 
gan for  a  part  of  the  eroD.  The  laudlwd 
had  a  lien  upon  the  crop  grown  on  all  this 
land  for  the  rait  agreed  to  be  paid  Mm  by 
his  principal  tenant,  and  this  without  regard 
to  any  contract  or  agreement  between  the 
toiant  and  his  subtenant  for  rent  The  stat- 
ute limits  the  liability  of  the  subtenant  to 
the  landlord  for  rent  to  such  lands  as  are 
occupied  by  him,  and  thTs  liability  the  sub- 
tenant can  dlachaj^  only  by  the  payment  of 
the  pro  rata  amount  of  Oie  lait  for  the  land 
occupied  by  blm  according  to  the  contract  be- 
tweea  the  landlord  and  the  principal  tenant, 
and  not  according  to  the  amount  of  rent 
agreed  upon  between  the  principal  tenant 
and  the  subtaiant  Jacobson  v.  Atkins,  103 
Ark.  91, 146  S.  W.  183.  and  Stortbz  v.  Smith, 
109  Ark.  562.  161  S.  W.  183. 

Any  other  construction  would  have  the  ef- 
fect to  change  the  contract  between  the  land- 
lord and  the  principal  tenant  without  the 


ooQsent  or  agreaneut  «C  ttie  landlord,  ud 

this  we  do  not  think  was  the  IntentiMi  of  the 
Legislature  in  passing  the  act  with  retard 
to  the  liability  of  subrenters  to  the  landlord 
for  th^r  proportionate  part  of  the  rmt 

It  follows  that  the  court  erred  In  instruct- 
ing the  jury  as  indicated  in  the  opinion,  and 
for  this  error  the  Judgment  must  be  reversed 
and  the  caude  remanded  for  a  new  triaL 


PADGETT  V.  STATE. 
(Supreme  Oourt  of  Arkansas. 


(No.  82.) 
Jan.  16,  im.) 


1.  HonlQlda  «=9254~Evldflno«  held  to  ssstals 
convlelloR  of  son  for  murder  of  mother. 

In  prosecution  when  a  son  was  convicted  of 
murder  In  the  second  degree  of  his  mother, 
evidence  Md  to  warrant  eonclaslon  that  son 
killed  mother  after  a  violent  quarrel  with  her. 

2.  Homlelde  «=3236(l)— That  tiiere  were  osly 
two  anall  oats  en  deceased's  body  did  sot 
■egative  Idea  that  deceased  killed  ber,  where 
be  nlnht  have  drowned  her. 

Where  body  of  deceased  was  found  floating 
In  river,  tite  mere  fact  that  there  were  no 
bruises  on  her  body,  except  two  small  cots  on 
her  lips,  Xeli  not  to  negative  the  idea  that  de< 
eeaeed  killed  her,  where  drcumstances  were 
eueh  that  Jury  might  have  found  that  he  had 
kno4±ed  her  senseless,  and  had  left  her  in  leaky 
boat  to  drown,  or  had  thrown  her  body  tnte 
the  river. 

9.  Grtmlsal  law  «=997(2)— Preseestloe  Is  Ar- 
kansas for  murder  of  daeeaeed  fomd  dsed  In 

river  held  warnuvtad. 

In  prosecution  of  son  for  murder  of  moth- 
er who  had  been  hTing  with  son  on  istana  on 
the  Tennessee  side  of  the  Mississippi  river, 
and  whose  dead  body  was  found  Boating  io  the 
river,  when  there  were  no  bruises  on  lur  body 
except  two  cuts  on  the  lips,  from  whldi  It 
could  be  Interred  that  she  was  not  killed  on 
the  Island,  but  had  been  knocked  senseless  and 
theresfter  drowned,  proeecotion  in  Arkansas 
was  proper,  since  courts  of  both  states  liad 
coneorrent  Jurisdiction  over  orime  committed 
on  the  river. 

4.  Criminal  law  ®=997(2)— Courts  of  Arkansas 
and  Tennessee  have  concBrrest  jDrlsdieHon 
over  portion  of  Mississippi  river  oosstltutiag 
bonntery  between  these  states. 

Under  Act  of  May  31,  1908,  and  Public  Acts 
ef  Tennessee  1916.  p.  842,  the  courts  of  UM 
states  of  Tennessee  and  Arkansas  have  con- 
current jurisdiotion  to  punish  crimes  committed 
on  that  part  of  the  BiiasisBippi  river,  constitut- 
ing the  boundaries  between  such  states. 

9.  CriMfaal  law  ^1038(1)— InstrMllen  te 
whioh  there  was  ne  ebjsellen  net  neaiHnred 

on  appeal. 

Instruction  submitting  case  during  the 
evening,  and  directing  jury  not  to  return  a  ver- 
dict until  the  next  monibig  on  account  <^  the 
importance  oC  the  case,  will  not  be  considered 
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«n  appMl.  yrbm  so  ol^Mtin  «u  aude  tn 
loTtr  cojirt 

Appeal  from  Clrcalt  Oonrt,  CMttendtn 
County ;  B.  Bl  I#.  Joknson,  Jndgb 

iSrus  Padgett  was  convicted  of  murder  In 
the  second  degree,  and  be  anpeals.  Affirmed. 

DftTls,  Costea  *  Harrlaon,  at  BlTtberlUe, 

tot  ai^Uant. 

J.  S.  Utley.  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst  Attys.  Gol,  for 
tba  State. 

HART,  J.  Mvus  Padgett  was  Indicted  for 
the  oime  of  murder  in  Qie  flrat  d^ree. 
charged  to  have  been  committed  by  killing  his 
mother  on  the  l9th  day  of  July,  1^,  In  Crit- 
tenden county,  Ark.  He  was  tried  before  a 
jury  and  found  guilty  of  murder  In  the  sec- 
ond degree.  His  punli^ment  was  fixed  by 
the  jury  at  a  term  of  16  years  in  the  state 
penitentiary,  and  from  the  judgment  pro- 
nounced on  the  rerdict  the  defoidant  has 
duly  prosecuted  an  appeal  to  this  court 

It  is  earnestly  InslBted  by  counsel  for  the 
defendant  that  the  evidence  is  not  legally  suf- 
ficient to  support  the  verdict.  According  to 
the  evidence  adduced  in  favor  of  the  state,  the 
defendant,  Elvus  Padgett,  was  the  son  of  Mr. 
and  Mrs.  J.  W.  Padgett.  Some  time  before 
ttie  death  of  J.  W.  Padgett,  his  wife  secured 
a  divorce  from  Mm,  and  in  a  short  time  there- 
after married  W.  J.  Fdton.  After  J.  W. 
Padgett's  death,  W.  J.  Felton  and  wife  moved 
on  a  place  owned  by  Padgett  on  CCTtennlal 
Island  in  the  MlsslssipiM  river  on  the  Tomes- 
see  side  of  the  river  oi^M)site  Crittenden  coun- 
ty in  the  state  ot  Arkansas.  W.  J.  B^toa  and 
wife  separated  about  two  mraiths  before  Mrs. 
Felton  met  her  death,  hut  were  not  divorced. 
After  W.  J.  Felton  and  his  wife  separated  the 
defendant  continued  to  live  with  his  moth- 
er at  their  home  on  Centennial  Island  in  the 
river.  He  went  home  on  Tu^ay  preceding 
the  death  of  his  mother  oa  Thursday,  and 
was  asked  by  his  mothw  to  plow  stMne  com. 
After  plowing  a  while  he  had  a  qnarret  with 
his  mother  about  his  ^ork.  He  cut  tip  the 
plow  line  and  horse  collar  and  broke  the 
pump  and  B<nne  windows  in  the  bouse^  Thus 
far  the  facts  are  undiluted. 

W.  J.  Felton,  the  husband  of  the  detseased, 
was  a  witness  for  the  state.  According  to  his 
testimony,  he  had  bean  separated  from  her 
about  two  months.  After  J.  W.  Padgett  and 
wife  had  been  divorced,  W.  J.  Felton  married 
the  divorced  wife.  After  J.  "W.  Padgett's 
death  they  moved  on  Centennial  Island  and 
continued  to  live  then  until  about  two 
months  before  Mrs.  Feltoa  was  found  dead  in 
the  MisslBsippi  river  about  the  20th  of  July, 
1921.  W.  J.  Felton  had  seen  his  wife  on  the 
Saturday  preceding  the  Thursday  morning 
her  body  was  found  floating  iu  the  Mlssls- 
atppl  river.  Their  separation  occurred  on  ac- 
ooottt  of  the  defendant,  and  there  was  no 


iU  feeling  between  ttiem  at  tiie  time  Mrs.  Vti- 
ton  met  her  death.  W.  3.  Velttm  found  the 
body  of  his  dead  wife  floating  In  the  Missis- 
Appi  Tlver  about  25  yards  below  tlte  landing 
on  the  Arkansas  side,  nieie  was  a  apUt 
smnethlng  like  threfr«ighlbs  of  an  inch  on 
eacSi  ci.  her  Upe  and  there  was  a  bmlae  on  her 
face.  Her  body  looked  aa  If  It  had  been  la 
the  river  about  two  days.  Near  her  body 
thore  was  a  small  paddle  boat,  whldi  had 
formerly  been  undw  the  house  on  Oentemiiil 
Island  and  used  there  as  a  feed  trough.  One 
mA  of  this  boat  was  split  off  to  within  two 
Inehea  of  Uw  water.  Thwe  was  a  lAeoe  of 
Uanket  nailed  over  that  rad.  By  Btttlng  In 
the  other  end  of  the  boat  the  Bplit  ^aoe  wotOd 
be  above  the  water.  Mn.  Felton  owned  two 
other  boats,  which  were  kept  near  her  house 
at  the  landing.  They  were  found  tied  dose 
together  <xi  the  Arkansas  bank  of  the  river 
above  where  ber  body  was  ftmnd. 

At  tbe  coroner's  Inquest  tbe  detaulantield 
that  the  last  he  saw  ut  bla  mothar  was  on 
Tuesday  mwnlng,  and  tliat  she  was  riding  a 
pony  down  ttie  Tennessee  side  of  tbe  river 
on  her  way  to  have  him  arrested.  Tbe  de- 
fendant said  timt  he  had  refused  to  plow 
some  com  when  asked  to  do  so  by  his  moth- 
er, and  bis  mother  told  blm  that  he  could  not 
stay  diera  unless  be  did  something  to  siqipcKT 
himself.  The  defendant  thai  teoke  out  ttw 
window  lights  and  threw  some  stuff  through 
tbe  windows  at  his  mother.  He  tben  took 
both  boats  across  the  river  so  that  his  mother 
could  not  set  across  to  have  film  arrestiBd. 
The  defendant  forttier  stated  that  after  he 
heard  his  mother,  call  f w  help  over  ttatfe  oo 
the  island,  he  went  back  there.  He  then  got 
his  clothes  and  came  back  to  the  Arkansas 
side,  and  stayed  there  until  he  was  arrested 
just  twfore  his  mother's  body  was  found. 

W.  J.  Felttm  had  been  told  about  his  wife's 
calling  for  help,  and  went  over  to  the  Island 
on  Wednesday  before  the  body  was  found  on 
Thursday  morning.  He  found  the  pump  and 
other  articles  broken  and  ecattpred  about  the 
house,  and  things  choi^>ed  up  with  an  ax. 
Mrs.  Felton  was  not  there.  Felton  then  pro- 
ceeded to  search  the  river  for  the  body  of 
his  wife,  and  found  it  near  the  bank  on  tbe 
Arkansas  side  opposite  Crlttraden  county  on 
the  next  morning.  The  body  was  found  at  a 
place  on  what  was  called  Old  river  when 
there  was  no  current. 

T.  E.  Scammehome  testified  ttiat  fbe  de- 
fendant came  to  his  house  on  Tuesday  eve- 
ning before  the  body  was  fMmd  on  niursday 
morning,  and  stayed  all  night  with  him.  He 
left  Wednesday  morning,  and  said  that  be 
was  going  home  aifter  his  wagon.  He  said 
that  he  and  his  mother  had  had  some  trouUe^ 
and  that  he  had  picked  up  and  left  home. 

According  to  the  testimony  of  AlUe  Hor- 
ton,  the  defendant  stayed  all  night  there  (he 
night  before  the  body  was  fotmd.  Defendant 
stated  that  he  and  his  mother  had  bad  a 
racket  tbe  day  before^ 
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It  yma  also  ataowii  Quit  a  pair  «C  muddy 
■boes  frtia  found  at  Hra.  Velton's  house  on 
tbe  Island,  and  also,  a  pair  of  muddy  over* 
alls  waa  found  In  a  tub  by  the  porcb.  The 
xand  on  them  appeared  to  be  sticky  like  that 
va  the  Arkansas  side  of  the  Misslsslpid  riv- 
er.  It  was  also  diown  that  the  Arkansas 
Mde  of  the  rirer  was  soft  and  muddy,  and 
that  the  Tennessee  aide  had  a  hard  firm 
hank. 

The  defendant  on  the  Wednesday  night 
that  he  stayed  all  nl^t  at  Allle  Horton's 
house  sent  to  Mrs.  Laura  Oleason  a  letter, 
which  Is  as  follows: 

"Don't  let  anybody  read. 

"From  Bhnis. 

"Mrs.  Gleason:  Say  woman:  I  want  to  see 
yon  on  some  bnalnesa  thia  Tery  nisbt  for  I  am 
about  to  be  lodted  up.  Felton  and  Sanders 
are  looking  for  me  right  now  and  I  haye  got 
aometbing  to  tell  yon  abont  Vova. 

"I  win  tell  you  bow  you  can  get  away;  tell 
tbem  Mama  sent  for  you  and  tbat  abe  is  very 
aick.  Darling,  please  come,  I  want  to  see  yon; 
come  oat  by  the  garden.  I  will  take  Allie  back 
home  and  come  to  tbe  fence.  Answer  on  here. 

"Mra.  Laura  Gleaaon." 

Mrs.  Laura  Gleason  testifled  tbat  she  re- 
ceived the  letter,  and  that  the  Nova  referred 
to  In  It  was  her  daughter.  Sbe  did  not  reply 
to  tbe  note,  but  sent  word  to  the  defendant 
tbat  sbe  would  see  him  the  next  morning. 
Mrs.  Gleason  lived  about  a  mile  and  a  half 
from  where  tbe  defendant  lived. 

Lottie  Ellis  testifled  that  she  lived  at  Lam- 
berthville  on  the  Arkansas  side  of  tbe  Missis- 
sippi river  just  opposite  to  where  Mrs.  Fel- 
ton  lived  on  the  Tennessee  side;  that  sbe 
lived  800  or  400  yards  from  the  river;  that 
on  the  Tnesday  t>efore  the  body  of  Mm.  Fel- 
ton  was  found  In  the  river,  she  went  to  tbe 
levee  and  beard  Mrs.  Feltoa  say  in  a  loud 
Tolce,  "Oh,  me !  come  here,  somebody !"  and 
then  she  squalled  again.  This  waa  between 
8  and  9  o'clock  in  tbe  morning.  The  voice 
tiiat  sbe  heard  screaming  came  from  the  di- 
rection of  Mrs.  Fdton's  honse,  and  it  sound- 
ed like  her  voice.  She  said  she  heard  some 
loud  talking  over  there  at  the  same  time. 
About  11  o'<dock  <m  the  same  morning  she 
aaw  the  dtfendant  <m  the  Arkansas  side  ci 
the  river. 

Dan  AUflm  testified  that  he  Uved  near  Lam- 
bmrthrUle  In  July,  1921,  at  a  contractor's 
campt  and  at  about  d  t^clodi  on  the  Tocsday 
morning  before  the  body  of  Mrs.  Felton  was 
ftrand  floating  In  the  Mteriaslppl  River  on 
Thursday,  he  heard  a  woman  on  the  island 
where  Mra,  Felton  Uved  crying  "Oh!  oh! 
helpl  hftlpr*  tlut  In  about  a  half  hour  after 
this  the  defendant  came  to  where  he  was, 
and  he  aidwd  the  defendant  If  he  did  not  live 
orer  the  river.  The  defendant  replied  that 
he  did;  that  he  then  told  the  defendant  that 
bo  had  heard  an  awful  noise  over  there  that 


morning,  and  that  tbe  defMidant  aald  that 
he  was  there. 

A.  B.  McGorUe  tcatlfled  that  Lottie  nuis, 
a  n98xo  womaUi  reported  that  there  had  been 
Boeae  trouble  over  <m  the  Island  where  Mrs. 
Feltim  llTed;  Qiat  about  aa  hour  and  a  half 
after  this  he  saw  the  defendant,  and  asked 
Wm  about  It  The  defttdant  s^d,  "Oh,  I 
waa  raising  a  little  hdl  orer  tbere^'*  He  ad- 
mitted  that  he  brote  up  the  window  lights 
and  tore  up  the  house.  He  said  that  he  bad 
brought  the  boats  over  Qib  river  and  ImAed 
up  the  hooae.' 

[1]  O.  L.  Sanders  la  a  depu^  sheriff  of 
Grittend^  county,  and  arrested  the  defend- 
ant According  to  his  testimony,  the  body 
of  the  deceased  was  found  about  30  yards 
b^w  the  landing  on  the  Arkansas  side  of  tbe 
river,  on  the  20th  of  July,  1921.  Her  body 
was  lying  10  or  15  feet  fnon  the  edge  of  the 
water.  The  body  of  the  deceased  was  strip- 
ped down  to  her  waist,  and  no  bruises  were 
found  on  It  No  marks  of  violence  were 
found  on  her  tjody,  except  two  cnts  on  the 
lips.  Tbe  hody  looked  like  it  had  been  In 
tbe  water  abont  two  days.  Sanders  arrested 
tbe  defendant  at  Allie  Horton's  place  about 
a  mile  from  where  the  t>ody  was  found,  ^le 
water  on  the  Arkansas  side  at  this  p<^t 
was  very  muddy,  and  on  the  opposite  side 
where  the  house  of  Mrs.  Feltxm  was  on  the  is- 
land the  bank  ts  hard,  and  the  water  Is  deep. 
They  fbuztd  a  pair  of  the  defendantf  s  heavy 
shoes  over  at  Mrs.  Feiton's  h<Hne  on  the  Is- 
land that  he  had  worn  every  day.  They  had 
been  partly  washed  off  in  a  disb  pan  dtting 
there  and  they  found  a  pair  of  overalls  In  a 
tub  tbat  bad  tbe  sticky  river  mud  on  tbem. 
Tbe  body  was  found  in  Crittenden  county, 
Ark.  This  evidence  was  snfflclent  to  warrant 
the  Jury  In  finding  tbe  defendant  guilty.  Tbe 
defendant  and  bis  mother  lived  alone  on  the 
Island.  Mrs.  Felton  was  heard  to  scream  and 
call  for  help  on  tbe  Tuesday  morning  pre- 
ceding the  finding  of  her  body  in  tbe  Mis- 
sissippi river  on  Thursday  morning.  The  de- 
fendant admitted  tbat  he  was  at  home  that 
morning,  and  that  he  had  a  quarrel  with  bis 
mother.  He  bad  cut  up  bis  plow  gear  and 
had  broken  the  pump  and  the  window  lights 
In  the  house.  This  indicated  tbat  he  was  In 
a  violent  rage.  He  admitted  fliat  he  crossed 
ovra*  tile  river  on  the  same  momii^  and 
brought  both  of  the  skiffs  whldi  were  an- 
chored In  the  water  near  their  Idand  home. 
He  also  admitted  that  he  had  been,  as  he 
expressed  it,  "raising  hen  over  there.**  The 
body  was  found  on  Thursd^  morning,  and 
it  appeared  to  have  beea  In  the  water  about 
two  days.  The  husband  of  the  deceased  said 
that,  while  he  had  been  separated  from  her 
about  two  months,  there  were  no  hard  feel- 
bigs  between  them.  He  also  atated  that  b' 
had  not  seen  her  since  the  Saturday  pr^ 
Ing  the  *ud***g  of  hts  body  In  the  ri'' 
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BOOB  fts  he  heard  that  there  had  been  a  dis- 
turbance on  the  island  he  west  over  there, 
and  when  be  found  the  dlstnrbed  condition  of 
the  house  and  that  his  wife  was  not  there, 
he  becan  a  search  of  the  rlTer  for  her  body, 
and  found  it  floating  near  the  bank  on  the 
Arkansas  side.  The  Jury  might  have  found 
from  this  that  he  had  no  part  In  the  Ml  ling, 
and  that  lira.  Felton's  son  killed  her  after 
bavlne  bad  a  vkdent  fmanel  witb  ber. 

[2]  Gonnsd  fi>r  the  defendant  point  to  the 
fact  that  time  wore  no  bnUaea  found  on  ber 
body  except  two  email  cats  on  her  Upa  and 
that  this  negatlyes  the  idea  that  her  son 
klUed  her.  Under  the  drcmnatanoee  the 
jury  might  have  found  that  be  knocked  her 
se&selees  and  placed  her  In  the  old  paddle 
boat,  which  he  tore  loose  from  under  the 
hoase  and  dragged  her  Into  tiie  Uiaalsaippl 
river  and  left  her  In  the  leaky  boat  to 
drown.  Or  the  jury  might  have  found  that 
he  tiirev  her  body  into  the  river  and 
drowned  her  and  lett  the  leaky  boat  there 
In  an  attempt  to  conceal  his  act  by  making 
It  appear  that  she  had  drowned  herself  whUe 
attenQ)ting  to  cross  the  river  in  the  old  Inky 
boat. 

[8]  It  Is  Insisted  by  counsel  for  the  de- 
fendant that,  if  he  killed  her  at  all,  he  killed 
ber  at  their  home  on  the  Island,  which  was 
In  Tennessee,  under  the  rule  in  Means  v. 
State,  118  Ark.  362,  176  S.  W.  309.  The  rec- 
ord shows  that  all  the  witnesses  lived  at  or 
near  LamberthTllle,  which  is  on  the  Mississip- 
pi river  In  Crittenden  county.  Ark.  The  body 
was  found  near  the  landing  there,  and  the 
deputy  sheriff  who  was  present  when  the 
body  was  found  testified  that  It  was  in  Cri^ 
tenden  county.  It  Is  true  the  Island  home  of 
Mrs.  Felton  was  on  the  Tennessee  side  of  the 
Afisslsstppi  river,  but  it  was  Just  opposite 
Lan^rthvllle.  From  the  fact  that  no  bmisea 
exc^  the  two  cuts  on  the  lips  were  found  on 
the  body  of  the  deceased  It  is  inferable  that 
she  was  not  killed  on  the  Island,  bat  that  she 
had  been  knocked  senseless  and  carried  by 
Iter  son  on  the  Mississippi  river,  and  killed 
there  by  his  drowning  her. 

The  Mississippi  'river  at  that  point  forms 
the  boundary  between  the  states  of  Arkansas 
and  of  Tennessee,  and  proof  that  Mrs.  Fel- 
ton was  killed  by  being  drowned  in  the  riv- 
er opposite  Crittenden  county,  which  borders 
on  the  Mississippi  river,  was  sufficient  to 
warrant  the,  Jury  in  finding  the  defendant 
guilty,  for  the  reason  that  the  courts  of  the 
two  states  at  that  point  would  have  concur- 
rent jurisdiction  over  the  crime.  See  Brown 
V.  State,  109  Ark.  373,  159  S.  W.  1132,  and 
Means  v.  State,  118  Ark.  362,  176  S.  W.  309. 

It  is  next  insisted  that  the  court  erred  In 
giring  instruction  No.  18,  which  is  as  fol- 
lows: 


iron 


'Toa  are  torlbw  fc**^-t«d  *^  tt  yon  Und 
ID  tbe  e^deaae  y»VfvoA  a  rta- 


sonable  doubt  that  Oe  ccfne  as  alleged  fn  the 
indictment  was  committed,  and  that  the  same 
was  committed  by  the  defendant  In  the  way 
and  maimer  alleged  therein,  and  that  the  same 
was  committed  by  the  defendant  at  any  point 
on  or  in  the  Hlssisirippf  river  vpporite  01t< 
tenden  connty,  and  between  the  east  boundary 
hne  of  such  connty  and  any  point  of  the  oast 
bank  of  the  Uissiasippi  river  in  the  state 
Tennessee,  then  yon  are  Initmcted  tliat  soch 
crime  would  be  committed  wittiin  the  Jurisdic- 
tion of  tiiis  court  under  the  provision  of  an  act 
approved  May  SI,  1909,  and  that  this  court 
would  have  fall  and  complete  Jmrisdlctional  au- 
thority to  pnnish  same,  although  yon  may  find 
that  sndi  crime  was  actoally  committed  in  that 
part  of  anch  river  within  the  boundary  line  of 
Uie  state  itf  Tennessee,  and  not  witiiln  the 
boundary  line  of  the  state  of  Arkansas,  inasmncb 
as  under  the  provlBlon  of  such  act,  and  a  joint 
act  passed  by  the  Legislature  of  the  state  of 
Tennessee,  which  was  in  force  on  the  19th  day 
of  July,  1921  (which  is  now  in  full  force  and 
effect)  the  courts  of  the  state  of  Arkansas  and 
the  courts  of  the  state  of  Tennessee  hare 
concurrent  jurisdiction  to  puniab  crimes  which 
may  be  so  conunltted." 

[4]  TtA  Instruction  was  correct.  The  Leg- 
lalatore  of  Arkansas  In  1909  passed  an  act 
(Laws  1909,  p.  888)  providing  that  the  statea 
of  Arkansas  and  Tennessee  should  have  con- 
corr^t  criminal  jurisdiction  over  the  parts 
of  the  Misalssin^  riTor  lying  opposite  the 
territory  of  each  state.  This  act  was  «v- 
held  in  the  case  of  Means  v.  State,  118  Ai^. 
362.  176  S.  W.  309.  The  Le«islature  of  the 
state  of  Tennessee,  by  an  act  approved  May 
17,  1916,  also  passed  an  act  providing  that 
the  states  of  Tennessee  and  of  Arkansas  have 
the  concurrent  jurisdiction  over  that  part  of 
the  Mississippi  river  lying  opposite  the  bound- 
aries  on  eadi  of  said  states.  Public  Acts 
of  Tenn.  1915,  p.  342.  Therefore,  under  the 
doctrine  announced  in  Means  v.  State,  supra, 
the  circuit  court  of  Crittenden  count^.  Ark., 
had  jurisdiction  to  try  the  defendant  for  an 
offense  committed  by  him  on  the  Mississippi 
river  opposite  the  boundary  lines  of  Ccltten- 
den  county  on  said  river. 

[6]  As  above  stated,  the  jury,  might  have 
found  under  the  facts  and  circumstances  in- 
troduced in  evldoice  that  the  crime  was  com- 
mitted on  the  waters  of  the  Mlastssls^i  rlTer 
at  a  point  opposite  Crittenden  county.  Ark., 
and  the  guilt  of  the  defendant  was  made  to 
depend  upon  such  finding  In  this  instruction. 
It  la  alao  Insisted  that  the  Judgmeat  moat  be 
reversed  because  the  court  instructed  the 
jury  one  evening,  and  submitted  the  case  to 
Ihem  IXfc  their  consideration,  bnt  directed 
them  not  to  return  a  verdict  until  the  next 
morning  on  account-  of  the  Importance  <tf  the 
case;  No  objection  at  the  time  was  made  to 
tlie  action  of  the  court  hdow.  Itia  unnecea* 
aary  to  set  out  the  exact  laDgoage  of  the 
coart  in  ais  respect,  becaiue  no  objectlim 
was  made  to  It  la  the  coart  below.  On  thla 
account  we  cannot  C(nuilder  this  alleged  aa> 


WARK£N  T.  OBiUraXB 
<M<  &W.) 


slgnmetit  of  error.  WeUa  t.  States  8  Ark. 
Sap.  Ct  Rep.  p.  18. 

Hie  court  fully  and  fairly  Instructed  tlie 
Jury  on  the  various  degrees  of  homicide  and 
npon  the  question  of  reasonable  doubt  We 
find  DO  reversible  error  In  the  Judgmwt,  and 
It  wiU  tbmfore  be  ftfllrmed.  . 


WARREN  T.  GRANGER. 
( Supreme  Court  of  Arkansas. 


(No.  rfts.) 
Jan.  2S,  1922.) 


1.  Trial  •s»27ft-4>bjMitIons  to  porttois  of  ia- 
stnwttea,  without  ttatlao  groands,  are  gener- 
al ebjeotloat  to  speeffle  parts  of  lastriotioa. 

Where  a  party  objected  to  portions  of  in- 
Btractloii,  without  stating  the  grotind  of  his 
objectioDs,  they  must  be  treated  as  gsneral  ob- 
jections to  spedflc  parts  of  the  instmctioD. 

2.  Trial  «=3^282— Objection  to  lastmotloa  bald 
■ot  equivalent  to  request  that  question  of 
warranty  of  quality  should  be  submitted  to  the 

In  a  suit  for  price  of  an  lee  box,  where 
court  instructed  that  if  the  box  was  unfit  for 
the  purpose  for  which  it  was  sold  the  jury 
shonU  find  for  defendant  as  to  that  Item,  a  gen- 
rrwl  objection  of  defendant  to  inatmction  was 
not  equivalent  to  asking  that  the  question  of 
warranty  of  quality  should  be  submitted  to  jury, 
Qor  did  It  call  to  the  court's  attention  that  no 
admission  of  warranty  had  been  made  and  that 
the  prfMrf  thae<rf  depended  on  the  testimony  et 
a  party  litigant  and  should  not  be  treated  as 
undisputed. 

3.  Sales  «=:3261(3)— To  constitute  an  express 
warraaty  It  Is  not  naoessafy  to  use  the  tern 
"warraat.'' 

An  express  warrant  may  be  ioferred  from 
the  affirmation  of  a  fact  which  induces  the  pur- 
cliase  on  which  the  buyer  relies  and  on  which 
the  aeOer  intended  he  should  do  so*  and  the  ttse 
of  tbe  term  "warrant"  Is  not  necessary. 

An»eal  tnm  CHrcult  Court,  Colombia 
County ;  Chas.  W.  Smith,  Judge. 

Acti<m  by  H.  T.  Warren  against  W.  L. 
Granger.  From  judgmont  -  tor  defiaidant, 
lOainttff  an>eals.  Afltamed. 

McKay  3;  Smith,  at  Magnolia,  for  appel- 
lant. 

SMITH,  J.  Warren  sold  Oranser  a  butdt- 
er  abop  outflt,  and  baa  ened  to  reeoreir  tbe 
allied  panAaae  prlofc  TbB  parties  dlffor 
as  to  tbe  amonnt  and  value  of  certain  meats 
included  In  tbe  Bale,  but  this  dlflaence  was 
properly  submitted  to  tbe  imy. 

Among  other  ^rtlcIeB  itududed  In  tbe  sale 
was  an  toe  box,  or  a  meat  box,  and  the  in- 
atmction to  the  San  aa  tbat  anbject  reads  aa 
ftdlowa: 

"Among  other  things  was  a  meat  box,  or  ice 
box,  on  which  defendant  claims  there  was  no 


definite  price,  and  plaintiff  states  that  the  price 
was  agreed  on  definitely,  and  that  is  a  question 
that  you  must  deelde,  and  If  you  find  there  was 
a  definite  price,  you  wiU  find  for  the  plaintiff, 
and  if  yon  find  that  the  price  was  not  agreed 
on,  then  for  its  reasonable  worth,  or  its  mar- 
ket value,  and  if  tbe  ice  box  was  not  worth 
anything,  or  was  oot  fit  for  the  purpose  for 
which  it  was  used,  then  you  will  find  tor  the 
defendant  as  to  that  particular  item.  And  a^ 
to  any  other  item  that  plaintiff  claims  he  sold 
and  delivered  to  defendant  and  defendant  dalms 
he  did  not  buy,  that  la  a  question  for  you  to 
pass  on,  and  you  must  find  for  the  plaintiff  all 
such  articles  that  were  sold  and  delivered  to 
defendant,  and  you  will  find  for  the  defendant 
all  such  articles  thst  were  not  delivered  to  Um, 
and  for  all  items  that  were  worthless." 

The  present  appeal  Involves  the  correct- 
ness of  this  Instruction,  as  the  record  recites 
that  Warren  specifically  excepted  to  that  part 
of  the  Instruction  which  Instructed  the  jury 
that  If  the  Ice  box  was  not  worth  anything, 
or  was  not  fit  for  the  purpose  for  which 
it  was  uaed,  thai  they  diould  "find  for  the 
defoidant  as  to  that  particular  item."  And 
he  also  exce^ed  to  that  part  of  the  Instruc- 
tion which  told  the  lury  to  find  for  the  de- 
fOndont  "all  Items  that  were  worthless." 
The  only  item  to  which  the  language  of  the 
coiurt  refers  la  the  Ice  box. 

[1]  It  will  be  observed  that,  while  the  rec- 
OTd  ahowB  that  Warren  spediBoally  objected 
to  the  portlona  of  the  Instruction  set  out 
abov^  he  did  not  state  the  ground  of  bis 
objectlans.  and  bis  objeetlons  must  th«e- 
fme  be  treated  as  gmetal  objaetlona  to  ppe- 
cf  flc  parts  ot  tbe  Instruction. 

There  was  a  verdict  and  judgment  tor 
Granger,  and  Warroi  has  appealed. 

[1]  It  la  now  objected  tbat  tbe  tnstructton 
was  baud  upon  the  theory  that  tbm  was  a 
warranty  of  quality  in  Qie  sale  of  tbe  Ice 
box,  and  that  pia  queatltm  whetber  then 
was  an  express  warranty  was  not  submitted 
to  tbe  jury.  Warren  did  not  a«k  that  this 
question  be  sutKuitted  to  tbe  jury,  unless 
Ills  objection  to  tbe  Instruction  set  out  above 
is  treated  as  asking  that  tbat  question  be 
submitted  to  tbe  jury;  and  we  do  not  think 
bis  objection  should  be  so  treated. 

Only  four  witnesses  testified  In  the  case, 
and  of  these  only  Warren  testified  in  his 
own  behalf.  He  testified  in  detail  as  to  tbe 
articles  strid  and  tbe  prices  agreed  upon, 
and,  acoording  ta  his  testimony,  ttioe  was 
doe  him.  tbe  amoimt  sued  for,  and  the  In- 
BtructlonB  would  have  directed  a  verdict 
in  his  favor  if  bis  version  of  the  tcanaaotloa 
had  been  accepted  as  correct 

Orange  testified  that  he  bought  the  meat 
box  for  the  specific  purpose  of  keying  meat 
in  It-r-e  fact  known  to  Warren — and  that 
he  asked  Warren  if  it  was  all  right,  and  War- 
ren said  be  had  never  lost  anything  In  it. 
Granger  further  testified  that  be  asked  War- 


•rsr  other  eases  see  sams  topic  sad  KftT-HUHBBR  la  aU  Kay-Nnmbwaa  DlgMU  ladsna 
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rea  the  spedflc  question  if  the  box  would 
keep  meat,  and  that  he  was  answered  by 
Warren  that  It  would,  and  that  Warren  said, 
"If  It  didn't  keep  meat,  I  wasn't  to  pay  blm 
nothing,"  and  that  this  statement  Induced 
him  to  buy,  and  that  the  box  was  worth 
nothing  more  than  a  common  ice  box,  and 
upon  discovering  that  fact  he  (Granger)  of- 
fered to  return  it 

The  other  two  witnesses  who  testified  In 
the  case  were  witnesses  for  Qranger,  but 
ttidr  testimony  liad  no  bearing  on  the  ques- 
tion of  the  warranty  of  the  qnall^  of  the 
box. 

Warren  did  not  deny  that  he  had  warrant- 
ed the  box,  and  the  testimony  of  Granger 
stood  undisputed  that  there-  was  a  war- 
ranty.  Warren  was  asked  this  question: 

"There  is  a  contention  made  that  the  ice  box, 
or  meat  box,  was  not  fit  for  the  purpose  for 
which  it  was  sold,  that  is,  it  would  not  preserve 
meat  What  was  the  condition  of  that  ice 
boxr* 

And  he  was  Airther  asked  if  It  would  pre- 
serve meat  Warren  answered  that  he  did 
not  know  there  was  anything  wrong  with 
the  box  and  that  it  would  preserve  meat 
The  answer  filed  In  the  case  alleged  that — 

The  box  "was  warranted  fit  for  the  use  to 
which  defendant  was  to  pat  same,  and  that 
said  meat  box  was  not  fit  for  the  preserving  of 
meats,  and  that  upon  discovery  defendant  ten- 
dered the  said  meat  box  to  idaintiff.'' 

It  ts  ohrlous  that  the  court  was  und«r 
the  apprehensitm  that  the  iasue  wta  whether 
the  meat  box  had  the  quality  warranted, 
and,  if  BO,  what  was  the  contract  price. 
Warren  did  not  deny  the  warrant?,  and 
the  effect  of  his  testimony  was  that  the 
meat  box  was  such  a  box  as  Qranger  said 
it  was  warranted  to  be.  The  Instruction 
given  was  evidently  intended  to  submit  what 
tbB  court  obviously  thought  the  issue  was, 
and  the  objection  made  to  the  instruction 
was  not  In  our  opinion,  suflldent  to  call  to 
the  attention  of  the  court  the  fact  that  no 
admission  had  been  made  that  there  was 
a  warranty,  and  tliat  the  proof  thereof  de- 
pended on  the  testimony  of  a  par^  litigant 
and  could  not  therefore  be  treated  as  undis- 
puted. 

[3]  It  is  true  Granger  did  not-  testify  that 
Warren  bad  used  the  term  "warrant"  in 
stating  the  quality  of  the  loe  box;  but  it 
was  not  essential  that  he  should  have  done 
■o  to  establish  a  warranty,  because  such 
was  the  purport  and  necessary  effect  of  what 
he  did  say.  On  this  subject  the  hiw  .Is  stat- 
ed In  24  R.  C.  L..  In  section  4S7  of  the  article 
on  Sales  as  follows : 

"To  constitate  an  express  warranty  the  term 
Van-ant*  need  not  be  ased;  no  technical  set 
of  words  are  required,  and  it  may  be  inferred 
ttmu  the  aflifination  of  a  fact  which  indnces 


the  purchase  and  on  which  the  buyer  relies 
aod  on  which  the  seller  intended  that  he  should 
do  so,  bnt  It  haa  been  said  that  the  words 
used  must  be  tantamount  to  a  warranty,  and 

not  dubious  or  eqnlvoeal." 

In  section  442  of  the  same  artide  it  is 

said: 

"While  the  soundness  or  poUcj  of  tte  rule 
permitting  warranties  to  be  twsed  on  afllrma- 
tions  by  the  seller  as  to  tiie  qnalit?  or  condltlcHi 
of  the  chattel  sold  has  been  vigoroady  pro- 
tested, it  is  generally  recognized,  especially  in 
the  more  modem  cases,  that  sach  affirmations 
may  constitute  a  warranty,  if  so  intended  bf 
the  pardes  and  relied  on  by  the  buyer  as  such; 
and  it  has  been  held  that  tte  same  principle 
apples  where  the  afirmation  relied  «n  la  con- 
tained In  a  writing,  such  aa  a  bUl  of  sale,  and 
where  it  is  made  orally  in  a  sale  so  effected, 
as  the  langoage  means  the  same  whether  writ- 
ten or  spoken." 

A  number  of  cases,  many  of  which  are 
annotated,  are  cited  in  the  noies  to  the 
text  quoted  and  whldi  support  the  text 

quoted. 

No  error  appearing  the  Judgment  Is  af- 
firmed. 


THOMPSON  at  aL  V.  STATE.   (Na.  92.) 

{Supreme  Coart  of  Arkansas.   Jan.  23,  1922.) 

1.  Statutes  «s335!/2>  253— Refereadnn  provl- 
slen  ef  ConstitHtloa  applies  to  looal  l^lsla- 
tion,  and  so  withoat  esiergeaoy  daasa^  aot 
detaohlag  territory  from  school  district  does 
not  go  Into  effect  nattl  90  days  after  Legisla- 
ture adjoama. 

Const  Amend.  7,  providing  for  reference 
of  legMatiTe  acts  to  the  people  by  petition, 
applies  to  local  legidation,  and  so,  like  general 
acts,  in  absence  of  an  emergencr  dause,  an  act 
detaching  territory  from  a  school  district  and 
annexing  It  to  another  does  not  go  Into  effect 
until  90  days  after  final  adjonniment  of  the 
Legislature,  the  time  limited  by  sn<^  amend- 
mnit  tot  ffiing  a  refwendam  potWon. 

2.  Malioloss  mischief  I— Changing  sKo  ef 
sohoolhoesa  la  goad  faith,  after  paaaage  of 
aot  ansexing  territory  to  asother  dbtrlat* 

not  erimlaal. 
Where  directors  in  rural  school  district; 
after  the  liCgislatiire  had  passed  a  special  act 
(Sp.  Laws  1921,  p.  1194),  deUchlng  a  strip 
from  the  district  and  annexing  it  to  another 
district  In  good  faith  passed  a  resolution  for 
the  removal  of  a  schoolhouse  from  the  strip 
detached  within  90  days  after  the  final  ad- 
journment of  the  Le^slature  paasing  sndi  qte- 
cial  act  peraona  who  proceeded  to  tear  down 
the  buil^g  in  pursuance  of  such  resolution 
were  not  guilty  of  a  misdemeanor,  under  Oraw- 
ford  &  Mosea'  Dig.  |  2542,  making  It  a  mis- 
demeanor to  damage  a  scboolhonse.  In  view  of 
the  initiative  and  referendum  provision  of  the 
Constitotion;  It  being  within  the  statutory  au- 
thority of  the  directors  to  dumge  the  site 
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sehooIhoDaw,  and  to  mD  one  sit*  ud  vudian 
another,  iuid«r  sectioiw  89^  8048. 

S.  MalMon  nlnMtr  <s»l-4!harBk  mi  galK 
■0  Bon  tbu  ravanble  privlitgt  to  no 

A  odiool  Astriet  haa  no  authority  to  per- 
mit othor  orgaiilcatlima  to  oonstrnct  bnfldiiiga 
im  Bcho4d  landa.  and  the  ri^t  of  a  chnrdi  op- 
sanization  to  hold  serrices  In  a  achool  baildiiv 
is  a  mere  priTilege,  which  can  be  revoked  at 
any  tbne,  and  persona  defadng  a  school  build* 
ing  used  by  a  church  organization  caonot  be 
criminally  respontdble  tor  damasing  dinrcSi 
property,  where  done  under  resolatloB  of  the 
Bcbool  board,  nnder  Cravfttrd  ft  Moaes^  Dlf. 

SmiUi,  J.,  distentfaw. 

ApjWKl  fn>m  drcatt  Court,  Londke  Oonnty ; 
Gea  W.  (^rk.  Judge. 

Will  Thompson  and  others  were  convicted 
of  damiigins  and  destroying  a  achoolhouse 
and  charch,  and  they  a^ML  Bereraed  and 
rmanded. 

TniUann  ft  Hotloway  and  Qtsr  A  WDllama. 
all  of  Lonoke,  tor  appellants. 

J.  S.  Utley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Haminodc,  AasL  Att7>.  Gea,  for 
the  State; 

HcOTTIiLOOH,  a  X  App^lianta,  WiU 
TbompsoB  and  16  other  dtizena  of  Lonoke 
county,  were  anerted  and  tried  beCMe  a  Jus- 
tice of  the  peace  of  that  county  on  an  Infer* 
matlon  diargtne  them  with  damaglnsr  and  ds- 
Btroyliic  a  certain  building  known  as  Mason 
achoirdluKiM  and  Pleasant  View  Qoieral  Bap- 
tist Cainrcb.  The  charge  is  preferred  nnder 
the  Statute  which  makfls  it  a  mlBdsmeanor 
puniabable  by  flnft  itf  not  azoeedSng  flOO  tor 
any  pcnon  to  - 

'Vnt,  write  upon,  deface,  disfigure  or  damage 
any  part  or  appurtenance  or  the  indosure  of 
the  statehouse,  or  any  buHdlng  belonging  to  the 
state,  or  of  any  church  or  sdioolhouae,  or  any 
other  public  building,  or  to  any  eftlsen  of  this 
state,  when  not  ocenided.'*  OncwfOrd  ft  Moses' 
Digest,  i  2542. 

An  appeal  was  prosecuted  trmn  the  judg- 
m«it  of  the  Joatloe  of  the  peace,  and  on  the 
trial  In  the  circuit  court  a  verdict  of  guilty 
was  returned  against  appeUaats<  on  direction 
of  the  court 

The  building  shown  to  have  been  damaged 
waj)  one  situated  on  school  property,  and  It 
was  erected  and  used  as  a  schoolhouse  by  the 
district  in  which  it  was  located;  but  the 
testimony  tends  to  show  that  contributions 
were  made  by  members  ot  the  church  men- 
tioned above  toward  the  Improvement  of  the 
property,  and  It  was  sometimes  used  for 
ctaurcii  pmposes.  TbB  building  was  situated 
within  the  bounds  of  a  mral  single  school 
district  designated  as  Rural  special  stdiool 
district  No.  2(K  utd  was  one  of  the  schooA- 


houses  in  wblds  public  mSutolB  were  taugbt  In 
that  district  There  were  three  schooLbouses 
In  the  district,  the  one  taiTolTed  In  this  ctmtro- 
versy  being  Imown  as  Mason  sdioolbonsSk 
situated  on  the  east  side  of  said  district  An- 
other building,  known  as  Hill  BChoolhouse, 
was  situated  on  the  west  side  of  the  district, 
and  the  other  building,  known  as  Hickory 
Valley  schoolhouse^  was  situated  at  or  nsar 
the  central  -portion  of  the  district. 

The  General  Assembly,  at  the  session  of 
1921  (Sp.  Laws  1921.  p.  UM).  enacted  a  apo- 
dal statute  detaching  from  Rural  special  dis- 
trict No.  20  a  strip  on  the  east  side  of  the 
district  a  mile  wide  and  2%  miles  long,  whldi 
embraced  the  land  on  which  Mason  school- 
house  was  dtuated,  and  annexed  it  to  an  ad- 
joining single  school  district  known  as  Oak- 
dale  Q>eclal  district.  By  the  same  statute  a 
strip  of  land  on  the  west  dde  of  rural  special 
school  district  on  which  the  Hill  sciioolhouse 
was  situated,  was  detached  and  annexed  to 
another  single  school  district,  thus  lea  Ting 
only  one  school  building  (Hickory  Valley 
schoolhouee)  In  Rural  special  school  district 
This  statute  was  approved  by  the  QovnruOT 
oa  March  28,  1S21;  and  provided  that  It 
shmild  go  Into  effect  80  days  from  and  after 
Its  passage.  There  was  so  esnergsnc}  clause 
atUched  to  the  blU, 

Six  of  the  appellants  constitnted  the  board 
of  directors  of  Rural  special  sdiool  dlstilct 
and  they  claimed  to  have  h^  a  meeting  en 
the  night  of  A]wll  12,  1921,  and  passed  a 
raolutloa  dtrectliv  that  Mason  sehoolhouse 
and  HIU  schoolhouse  should  be  torn  down, 
and  the  materials  moved  and  used  In  the  con- 
struction of  another  school  building  on  the 
land  which  would,  under  the  new  statute,  re- 
main in  the  territory  of  Rural  special  s(duMa 
dhitrict  On  the  next  day  the  directors,  to- 
gether with  the  other  appellants,  who  were 
residmts  and  taxpayers  within  the  bounda- 
ries of  Rural  special  school  district,  met  at 
Mason  schoolhouse  and  proceeded  to  tear 
down  the  building  and  fences  and  to  ronove 
the  material,  together  with  the  bendies  and 
otiier  movable  property  In  the  building.  The 
ewldence  shews  that  up  to  the  time  they  were 
arrested  they  tore  out  the  windows,  window 
fadngs,  doors,  and  door  facings  and  part  of 
the  ceiling,  and  removed  them,  and  also  tore 
down  the  fence  and  removed  the  material. 
The  benches  and  certain  other  tilings  in 
the  building  were  also  removed.  Appellants 
teatifled  that  they  were  tearing  down  the 
building  and  moving  the  material  In  pursu- 
ance ot  the  resolution  passed  by  the  board  of 
directors. 

[t,  3]  The  court  erred  In  Erecting  a  ver- 
dict as  the  testimony  tended  to  show  that 
the  board  of  directors  passed  the  resolution 
mentioned  above,  and  that  the  directors,  to- 
gether with  other  appellants,  were  carrying 
out  that  resolution  In  tearing  down  the  buUd- 
iag.  The  building  remained  the  iiroperty  at 


te»For  other  oaan  BN 
2888.Ww~88 


saqia  tsplo  aod  XBy-MUKBBR  la  an  Kir-HnaSMnd  Maarts  aod  ladnua 


Digitized  by  Google 


610 


2S6  SOUTHWJSSTERN  BEFOBTBB 


(Alt 


Bml  ipMlal  v/botA  dlatrlct,  BOtwtdutand- ] 
ing  ttie  pftMSge  of  the  atatnte  dfltaChlng  that 
territory  from  the  dlitrlct,  for  tbe  •tatnte 
had  not  become  ^eettve,  and  the  control  of 
tbe  directors  ct  tbe  district  over  that  prop- 
erty waa  at  Uwt  time  unaffiecfied  by  the  new 
atatnte.  Tbe  OenatitiitiOD  of  tfaia  atate,  as 
dianged  tty  amoidment  adopted  at  the  general 
etoetton  ct  UOO.  provldea  for  a  reference  of 
legiilatton  to  a  vote  of  tbe  pet^de  upon  a  pett- 
tioa  rignedbySperomtomctf  tbel^alTOters 
at  tbe  itate,  filed  with'  the  aeeretary  of  atate 
not  mora  than  90  daya  after  tbe  final  ad- 
Jonnunent  of  tbe  aeaiion  of  tbe  Legislature 
wUdi  paaied  tbe  bill.  UnleaB  an  emergoicr 
la  dedared  In  tbe  bill,  it  doea  not  go  Into  ef- 
fect until  8  months  after  the  final  adjoom- 
ment  of  tbe  Legl«latnT&  Arkansaa  Tax  Gom- 
nladon  t.  Ifooreb  lOS  Ark.  48, 145  B.  W.  190. 

We  decided  In  Hodgea  t.  Dawdy,  104  Ark. 
B88,  140  S.  W.  686,  that  tbe  Cl4»istltution,  ae 
amended,  doea  not  confer  power  upon  the 
▼otera  of  a  mnnlelpality  or  eonnty  to  inltbite 
lagl^tfon;  but  we  bave  never  decided  tiiat, 
mkder  the  amendment  mentioned  abore,  local 
lefislation  cannot  be  initiated  or  referred  by 
intltlon  to  a  vote  of  the  people  of  tbe  state 
aa  a'  vAole^  On  tbe  omtrary,  we  hold  that 
local  l^briatlon  may  be  Initiated,  or  there 
may  be  a  referoidum  of  audi  legislation,  pro- 
vided It  la  refnred  to  tbe  vote  of  tbe  people 
of  the  whole  state  and  the  petition  tiiwef or 
la  signed  by  tbe  pooentage  of  votera  of  the 
whole  state  aa  prescribed  in  the  amendment 
Tbla  b«^g  tme^  the  atatnte  detaching  terrir 
tory  tnm  Bvral  apodal  adiool  district  waa 
not  In  tfFact  at  tbe  time  tbe  damage  waa  done 
by  i^p^anta  to  tbe  adiool  building,  and 
tiieretore  it  remataied  aa  the  ptapmty  of  that 
district,  and  was  within  the  control  of  the 
directors.  The  fftct  that  the  property  would 
soon  pass  to  anotbw  district,  If  a  referendum 
TOte  should  not  be  ordered,  did  not  take  away 
Ibe  power  of  the  directors  to  manage  and 
control  this  prqpwty  the  same  aa  any  other 
property  of  the  district.  In  otiier  words,  un- 
til the  time  had  passed  for  a  refwendom  of 
the  new  statute,  the  directors  bad  the  same 
power  over  the  lavperty  that  they  had  be* 
fore  Uie  statute  waa  enacted  and  approved 
by  the  Oovemor.  Tbe  question  of  abuse  of 
that  discretion,  and  tbe  legal  or  equitable 
riiAt  of  tbe  dtisras  of  another  diatrlct  to 
restrain  such  abuse,  is  not  Involred  in  the 
present  controvmy ;  the  preaoit  proceedings 
being  a  criminal  prosecution  for  a  statutory 
offense,  which  does  not  Involre  tba  motlTes 
of  tbe  accused.  It  la  wltbln  tbe  atatutory 
antliorlty  of  tbe  directors  to  diange  the  site 
of  Bcboolbonieo,  and  to  sdl  one  site  and  pur- 
(fuse  another.  Orawftvd  &  Ifosea*  nigeat,  H 
«043,  8M8. 

It  waa.  we  tblnk,  a  qnestloB  of  fact  In  this 
caae.  to  be  determined  tqr  tbe  Jury  whether 
tbe  attempted  remoral  of  tbe  school  buUdlng 
was  being  done  porsouit  te  tte  resolution 


{ adopted  by  Oie  directors,  or  whether  the  reso^ 
lutlon,  if  adopted,  ^as  merely  colorable,  and 
that  ampeSants  were  attemptiiig  to  tear  down 
and  remove  tbe  building,  not  pureoant  to  the 
resolutiini,  but  merely  for  the  pnrpoee  of 
destroying  the  property  to  thwart  the  legis- 
lative win.  This  Issue  should  not  have  been 
takm  from  tbe  jary  by  a  peremptory  instnu:^ 
tlon. 

[3]  According  to  tbe  undisputed  eridence, 
the  bunding  In  question  was  not  diurch  jKop- 
erty.  but  waa  ezdusivdy  the  property  of  the 
school  ^strict  The  statute  gives  no  author- 
ity to  a  scImmI  district  to  pwmit  other  or- 
ganisations to  construct  buildings  on  scboot 
lands,  and  the  right  of  a  diurdi  organiza- 
tion to  hold  services  In  the  building  was,  at 
most,  a  m^  prlvll^e^  whldi  could  be  re- 
T<Aed  at  any  tlsam,  and  the  direct<n«  of  Qu 
sdiool  district  and  those  acting  under  their 
directltm  were  not  criminally  responuible  tat 
the  damage  done  to  the  property  wnhont  Um 
craiaent  of  the  diurch  organizatlcni. 

Tlie  Judgment  of  tbe  circuit  court  Is  then- 
ton  reTerssd,  and  the  cause  runanded  tu  a 
new  trial. 

SUITE.  3^  dlasBsbL 


MORROW  V.  MOOK  of  al.   (No.  06.) 

(Saprame  Court  of  Arkansaa.   Jan.  2S, 

10S2.) 

Highways  «=964— Salt  to  restraiR  openlag  read 
held  not  mslntalaable  where  adaqaate  rcM- 
dies  at  law  uciitsd. 

Since,  mider  Acts  1011.  No.  422  (Cnw 
ford  &  Moies'  Dig.  {  6249),  a  landowner  ag- 
grieved  by  an  order  of  tha  county  court  ra- 
tabliBbing  the  road  across  his  lands  has  a  remedy 
by  appeiU  or  by  prohibition  if  tile  proceediBg» 
were  without  jurisdiction,  he  may  not  enjoin 
the  county  jodge,  road  overseer,  and  others 
from  carrying  into  effect  the  order  estahliahiitg 
the  road. 

Appeal  from  Randolph  Gbanoery  Court: 
I^an  F.  needer,  ChancdlM:. 

Suit  by  G.  M.  McHTTOw  i^alnst  Dee  Hock 
and  others,  to  enjoin  defentoits  from  carry- 
ing into  effect  an  ord»  of  the  county  court 
From  a  decree  of  diamlssal.  oom^alnant  ap- 
peals. Afllrmed. 

Jerry  MuUc^,  of  Pof^r  Bluff,  Mo^  tat  ap- 
pdlant. 

W.  L.  Vape,  of  Focalumtaa,  for  appdleea 

WOOD.  J.  Act  No.  422  of  the  acts  of  18U 
(section  BS4&  of  Crawford  &  Ifoses*  Digest) 
prorldes  In  part  as  follows: 

•TThe  county  court  sbaB  tkn  tte  pown  to 
open  new  roads  and  to  make  audi  duuages  b 
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Certain  parttes,  acting  tmder  tbe  autboritr 
of  tbe  above  statnte,  petiUoned  the  Bandolpb 
waatj  court  for  tbe  eatabllslimeiiit  of  a  cer- 
tain road  SO  feet  In  width  In  said  connty, 
whldi  luropOBed  road  extoided  across  the 
lands  of  the  appellant  The  appellant  was 
made  a  part7  to  the  proceedings,  and  object- 
ed to  the  jnrlsdlctlon  of  the  court,  and 
moved  to  dismiss  the  petition.  His  motion 
was  overrnled.  the  petition  granted,  and  an 
order  made  establishing  the  proposed  road 
and  directing  the  overseer  of  tbe  district  In 
wblch  the  road  was  sitnated  to  op^  and 
cxMistract  the  same.  Immediately  after  mak- 
ing the  order  establishing  the  road,  the 
court  adjourned  dne  die,  and  the  conn^ 
jQdge  and  road  overseer  were  threatening 
to  carry  the  order  Into  effect  by  entering 
npon  the  lands  of  the  appellant  for  the  par* 
pose  of  opening  and  cons^ctlng  tbe  road. 

On  Jnly  21,  1919,  appellant  Instituted  this 
action  in  the  Randolph  chancery  court,  set- 
rlng  np  In  his  complaint  in  sabstance  the 
abore  facts,  and  alleging  that  the  county 
nmrt  was  without  jnriadiction  to  make  the 
order  for  the  reason  that  Uie  statute,  supra, 
under  which  the  petition  was  filed  and  the 
order  made,  had  no  fmrce  or  effect  in  Ran- 
flDlpb  county  for  reasons  set  up  In  the  com- 
plaint, Tbe  am>ellant  asked  that  flie  appel- 
lees, the  county  Judge,  road  overseer,  and 
others,  be  enjoined  ttam  carrying  into  ect 
the  order  of  the  county  court  The  appellees 
entered  a  general  demurrer  to  the  complaint, 
which  tbe  court  overvuledi  but  on  a  trial  of 
the  Isaoefl  nleed  by  the  com^aAnt  answer, 
and  croaK-oom plaint,  the  court  entered  a  de- 
cree dismissing  the  complaint  for  want  of 
eqnttr,  firom  which  decree  ia  tUa  ai^eal. 

The  decree  of  Qie  court  la  correct  The 
county  court  had  Jarlsdlctten  of  the  aob- 
ject-matter  of  opening  up  tiie  road  petitioned 
for.  The  appellant,  on  his  own  motion,  was 
made  a  party  to  the  petition.  Carter  v. 
Randolph  Coimty,  146  Ark.  221.  225  S.  W. 
297.  Under  the  statute  above  mentioned 
landowners  may  appeal  from  Judgments  of 
tbe  county  court  within  six  mouths.  The 
remedy,  therefore,  of  the  appellant  against 
the  order  of  the  county  court  of  which  he 
now  complains,  and  seeks  to  have  set  aside 
and  declared  of  no  effect  was  by  appeal ;  or, 
it  the  court  was  proceeding  without  juris- 
diction, tbe  appellant  could  have  prohibited 
its  action'  by  prohibition.  Certainly  the  ap- 
pdlant'a  reipedy.  If  he  was  entitled  to  any. 
was  adequate  and  complete  at  law. 

"Bqnity  will  not  restrain  tbe  attempted  en- 
forcement oC  a  veid  indgment  where  tbe 
remedy  at  law  fs  cmnpUte."  Knight  v.  Gres- 
well.  82  Ark.  330,  101  S.  W.  7M,  118  Am.  St 
Bep.  li,.  and  cases  there  cited;  Ex  parte 
Cbristian,  23  Ark.  041;   Fuller  v.  T.  M.  Br; 


Goods  Co^  58  Ark.  814,  24  &  W.  685;  Ohnrch 
V.  Game,  75  Ark.  507.  88  8.  W.  801. 

The  decree  is  correct 
Affirmed. 


MoGARITY  V.  STATE.   <No.  101.) 
(Supreme  Court  of  Arkansas.   Jan.  28,  1922.) 

1.  Intdxioatlig  liquors  «=3l37— StiU  Is  Np" 
when  all  parts  are  assembled  and  raedy  for 
use  whea  oonnectMl  tooether. 

A  fltiU  is  "set  up,"  withhi  Gen.  Acts  1921, 
p.  378,  S  8,  when  all  the  parts  are  assembled 
at  one  ^ee  and  ready  for  nae  as  a  still  when 
eonneeted  farther. 

(Bd.  Noter-For  other  deflnltions,  see  Words 
and  Phrases,  mrst  and  Second  Series,  8et-Up.] 

2.  latoxloatlag  liquor*  «=:9236(  19)— Evidence 
held  suffldeot  to  warrant  oonvlotion  for  set- 
ting Hp  distillery  for  mannfaoture. 

In  a  prosecution  for  setting  np  a  distOler; 
for  the  manufacture  of  distilled  epirits  for  bev- 
erage purposes,  evidence  held  sufficient  to  war- 
rant a  verdict  of  guilty. 

3.  Criminal  law  i8=»823(4)— No  prejudlolal  er- 
ror  in  reading  inappiioahle  portions  of  stat- 
nte,  where  Jury  were  Instructed  defendant 
was  being  tried  under  another  section. 

In  a  prosecution  for  setting  up  a  distillery 
for  the  purpose  of  manufacturing  distilled  spir- 
its for  beverage  purposes,  in  violation  of  Gen. 
Acts  1921,  p.  873,  |  3,  the  court's  error  in 
reading  to  the  Jury  sections  1  and  2,  making  it 
nnlawftd  to  make  prohibited  liqvots,  or  to 
possess  a  ntOl,  waa  not.  ground  for  reversal, 
where  Instmctions  made  it  plain  that  defend- 
ant waa  being  tried  under  section  8. 


4.  iNtmlaatlag  Uqvors  «S3233(2)— WIti 
<9=>25a>-No  error  in  perailttlni  sheriff  to  tee* 
tlfy  bew  parts  ef  distillery  were  pnt  togetber 
aid  to  nae  parts  af  ttUi  for  explaaatlon. 
In  a  prosecution  for  setting  iq  a  distillery 
when  apparatnn  was  found  in  Asconnected  cou- 
pon, the  court  did  not  err  in  permitting  the 
sheriff,  who  testified  be  bad  experience  in  cap* 
turing  moonshine  stills  and  understood  the 
parts  necesasry  for  their  operation  and  how 
to  put  them  together,  to  explain  to  tbe  jury,  hj 
means  of  Tarious  parts  of  tbe  still,  how  they 
are  put  together;  It  being  competent  in  de- 
termlnlnff  whether  the  still  was  set  up  to  show 
by  him  ttut  all  the  parts  were  there  ready  for 
operation  when  connected  together. 

Apgeal  from  Circuit  Oourt  Grant  Oonaty; 
W.  H.  Evana,  Judge. 

Bart  McGarity  was  convicted  of  setting 
up  a  distillery  for  the  purpose  <rf  manufac- 
turing distilled  spirits  for  beverage  pnrpoees, 
and  he  appeals.  Affirmed. 

Bert  McGarity  was  indicted  for  tbe  crime 
of  setting  up  a  distillery  In  this  state  for 
tbe  purpose  of  manufacturing  distilled  spir- 
its for  beverage  fiurposes. 


Vor  other  cues  m*  wd*  topic  uid  KSY-NUHBSR  In  mil  K.*7-NiUBbered  DlgwU  sad  Indsxta 
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TBA  F.  UcDonald,  Bhertfl  trf  CIrant  waaty, 
Ark.,  and  two  ot  bis  depntlea,  wit- 
nesses for  Uw  atate.  According  to  t&elr  tes- 
timony, Uiey  went  to  the  nel^iborbood  wbere 
Bert  HcGatlty  lived  to  make  an  Investiga- 
tion, and  about  160  srards  firom  Stan  Conins* 
bouse  th^  found  a  worm.  On  the  next 
morning  they  went  down  tbeta  and  saw  Bert 
SIcGarlty  in  a  bnncdi  of  bushes  in  a  stooped 
position,  and  It  looked  like  be  was  filing  <m 
something.  He  was  about  SO  yards  from 
the  sheriff  and  the  d^utles  In  &lrly  open 
woods,  and  when  he  saw  them  he  ran  off 
in  the  opposite  direction.  They  could  see  for 
about  200  yards  up  the  opm  flat  and  the 
sheriff  shot  twice  to  stop  hinit  but  he  did 
not  stop.  Xhey  then  went  on  up  wbere  the 
defendant  was  when  they  first  saw  him. 
Th^  found  some  pliiliift  a  gasoline  tank, 
about  60  gallons  of  mash,  and  all  the  fix- 
tures b^onglug  to  a  stlU.  The  still  was 
not  connected  together,  yet  all  that  had  to 
be  done  to  put  it  in  opwatlon  was  to  con- 
nect the  pij/w  and  build  a  fire  under  it. 

According  to  the  testimony  of  the  sheriff, 
from  his  experience  in  capturing  wildcat 
stills  he  knew  how  they  were  onmected  and 
.  set  up  for  use.  He  took  the  different  parts 
of  the  still  which  he  had  taken  and  put  them 
together.  He  testified  that  they  found  all 
the  parts  necessary  to  constltnte  a  sttU  if 
they  were  connected.  The  mash  they  found 
was  ready  to  make  up,  and  there  was  noth- 
ing to  do  but  connect  the  still,  put  in  the 
mash,  and  start  the  flrft  Th^  found  some 
empty  fruit  Jars  near  by,  and  a  little  char- 
coal wlilch  might  be  used  for  flitting  pur- 
poses. This  all  occurred  in  Grant  county. 
&rk. 

The  jury  found  the  defendant  guilty,  and 

assessed  his  punishment  at  one  year  In  the 
state  penitentiary.  From  the  Judgment  of 
conviction  the  defendant  has  duly  prosecut 
ed  an  appeal  to  tills  court 

^  Isaac  McOlellan  and  D.  E.  Wadd^.  both 
of  Sheridan,  for  appellant. 

J.  S.  ntl^,  Atty.  Qm.,  and  Elbert  God* 
win  and  W.  T.  Hammock,  Asst  Attys.  Gen., 
for  the  State. 

HART,  J.  (after  stating  die  facts  as 

above).  It  Is  first  earnestly  insisted  by 
counsel  for  the  defendant  that  the  testimony 
Is  not  legally  sufficient  to  support  the  ver- 
dict The  defendant  was  Indicted  for  the 
offenw  of  setting  up  a  distillery  for  the 
purpose  of  manufacturing  distilled  sidrlts 
for  beverage  purposes,  and  the  indictment 
was  found  under  section  8  of  Act  324  of 
the  General  Acts  ot  Arkansas  1921.  p.  672. 
Section  3  reads  as  follows : 

"No  distiUery  iball  b«  set  np  in  this  state  for 
the  porpose  of  mannfactaring  distilled  spirits 
for  beverage  pnrposes,  and  no  distillery  shall 
be  osed  in  the  manufacture  of  such  spirits. 
Any  device  or  a&y  process  which  separates  al' 


coliollc  spirits  from  any  fermented  aobstaace 
shall  be  regarded  as  a  distaiezy." 

According  to  the  testimony  fior  the  state, 
the  sheriff  ti£  Grant  county  and  his  d^utles 
found  the  defendant  stooping  avee  in  the 
woods  in  Grant  county  as  if  he  was  filing 
something.  When  he  saw  them  he  ran 
away.  When  they  ^t  thoe  they  foond  an 
the  parts  of  a  still  and  some  mash  vUdi 
was  ready  to  be  distilled  Into  spirituous  liq- 
uors. All  that  was  necessary  to  do  to  make 
spirituous  liquors  was  to  connect  tbe  pipes 
of  the  still,  put  tlie  maifh  in,  and  start  a 
flnx 

[1]  It  la  tJbte  oontentiott  of  counsd  for  the 
d^ndant  that  this  did  not  constitute  setting 
up  a  still  within  the  meaning  of  the  statute. 
We  cannot  agree  with  counsel  In  this  cod- 
tmtion.  '  The  words  **set  up"  oonatitate  a 
phrase  of  v«'y  wide  latitude  of  meaning. 
The  phrase  as  used  In  the  statute  does  not 
necessarily  and  exclusively  apply  to  a  com- 
plete construction  of  the  stUls  so  that  it  is 
ready  for  use.  We  think  a  still  la  set  up 
when  all  the  parts  are  assembled  at  one 
place  and  are  ready  for  use  as  a  stlU  when 
connected  •  together.  Otherwise  a  pctrsoQ 
might  assemble  all  the  parts  of  a  still  ready 
for  use,  and,  after  making  a  run.  by  simply 
unscrewing  a  pipe  and  disconnecting  the 
parts,  evade  the  statute. 

The  sheriff  testified  that  all  the  parts  were 
there,  and  that  all  th^  had  to  do  to  pot 
the  still  in  op^atlon  was  to  connect  the 
pipes  and  build  a  fire. 

[2]  The  evldoit  purpose  of  the  statute  was 
to  prevent  any  one  from  erecting  a  still  and 
operating  It  We  think  that,  what  all  the 
parts  are  assembled  and  ready  for  use  when 
the  ptpee  are  connected,  a  still  la  set  up 
within  tbe  contemplation  of  tbe  statnfce. 
evidence  showed  that  diere  was  a  lot  of  madi 
ready  to  be  distilled  Into  splritooua  liquors 
when  the  still  was  connected  and  a  fire  built 
under  It  This  showed  that  it  was  the  hi- 
tentlon  of  tbe  party  owning  or  operatins  It 
to  use  tt  for  manufacturing  distilled  ^triti 
for  beverage  purposes.  The  defendant  was 
found  ttiere  bending  over,  filing  somethbift 
and  ran  away  as  soon  as  he  was  discovered. 
THie  jury  might  have  found  from  his  actioa 
ttmt  he  was  operatii«  the  stUl  and  was  ta 
the  act  of  connecting  its  parts  together  fur 
that  purpose  when  he  was  discovered.  ISiis. 
In  our  opinlim,  was  snfBclent  to  warrant 
the  Jury  in  finding  a  verdict  of  guilty. 

Gounsd  for  the  defendant  also  insists  Uiat 
the  court  erred  in  instmctbig  Uie  Jury  and 
rinsing  to  gite  certain  tnstnetlona  aAed 
by  Uie  deCendant  We  need  not  sat  out  ttts 
instiuctlonp  given,  nor  those  refused.  Those 
given  are  in  conformity  with  the  law  as 
laid  down  in  this  opinion  and  those  aaiked 
by  the  defendant  are  predicated  upon  tbe  Idea 
that  the  still  was  not  set  up  within  the  mean* 
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iag  of  the  statute  m>  Vmg  aa  its  paits  were 
Bot  connected  togetber. 

[1}  It  l8  next  inedsted  ttiat  the  cotirt  er- 
red In  xeadlng  aecttona  1  and  2  of  Act  824 
aboTe  TgiBrrcfl  to,  wlildi  makes  it  an  offenae 
to  set  iqi  or  opmte  a  disttUwr  in  tlie  state 
of  Arfcanaaa. 

SectioB  1  makes  It  nnlawfol  to  make  or 
ferment  maSh,  wort  or  wasb-flt 

Section  a  makes  It  nnlawfol  to  possess 
a  BtUL 

Section  8,  makes  It  tnUawfol  to  set  op  or 
operate  a  distillery,  and  drtnes  the  word 
"dlstlllory." 

The  defendant  was  InOleted  under  section 
8,  and  die  conrt  shonld  not  hsTo  read  ta  the 
jory  aeetloiu  1  and  2  of  th«  statate,  for 
die  reason  that  they  had  nft  appIlcaUon.  We 
do  not  think,  however,  that  any  prejudice 
resulted  to  the  defendant  from  reading  the 
sectliHis  of  tiie  -  statute  referred  to.  The 
Inatrnctlons  of  the  court  made  It  plain  that 
lie  was  b^g  tried  under  seotloa  8  irf  the  act, 
and  his  guUt  or  Innocence  depended  upon 
the  constraciiffli  to  be  (iTen  to  that  section. 

Wboi  the  instmctlonB  are  oonsldered  with 
reference  to  the  testimony  introduced  at  the 
trial  we  do  not  think  tbat  the  jury  oonld 
have  been  misled  by  the  reading  of  sections 
1  and  2  of  the  act  to  them.  It  Is  w^  set^ 
tied  in  this  state  ttiat  a  judgment  of  oenvlc- 
tlon  win  only  be  rereraed  for  errors  preju- 
dicial to  the  rl^ts  of  the  desfendant  Sims 
T.  States  131  Ark.  186.  188  8.  W.  888;  Na- 
tional Unlcxi  Fir©  Insurance  Oo.  T.  School 
DIatilefc  Ma  60,  Ul  Ark.  6fl.  1B»  &  W.  82*; 


and  Sogers  r.  Stete^  188  Ark.  8S,  2(n  8.  W. 
849/ 

[4]  It  is  eaniestly  Insisted  by  counsel  for 
the  defendant  that  the  conrt  erred  in  per- 
mitting the  shdilff  to  testify  how  the  parts 
of  a  still  are  put  together  for  making  fo- 
mented liquors  and  taking  pipes  and  other 
parta  of  it  and  ezplalnbig  to  tbe  jury  how 
they  were  connected  together. 

Oonnsd  rtf  y  upoi  the  case  itf  Briscoe  r. 
Stat^  238  S.  W.  TSL  In  tSiat  case  the  court 
faeld  that  on  the  trial  of  the  defendant  ac- 
cused of  being  Interested  la  the  manufacture 
ot  Itttoxlcatliv  liQuora  It  was  error  to  po- 
mit  a  ^obildtloD  enfoxcement  officer  to  tes- 
tify aa  to  what  bad  been  hia  experience  in 
capturing  moondiine  stills,  and  as  to  tbe 
habits  of  nwonahlners  generally  tn  dlsmantt- 
Ing.  stUla  when  the  run  had  been  i-omplefwl 
and  hiding  the  various  parts     the  stUl. 

We  do  not  think  that  case"  bae  any  appUca- 
Uon  to  the  facts  presented  by  the  record  tn 
the  present  case.  The  sherifl  testified  that 
he  had  bad  ccmslderable  experience  in  cap- 
taring  moouahlne  stUls,  and  understood  the 
parts  necessary  fbr  tbelr  opmtlon  In  dle- 
tilUng  qdrltnous  Uqaors,  and  bow  to  put 
them  together  ready  for  use. 

In  determining  wh^er  the  still  was  set 
up  within  the  meaning  of  the  statute  It  was 
competent  to  show  by  ttie  sherifC  that  all 
the  parts  of  tbe  stiU  were  there,  so  that  it 
was  ready  for  operation  wh«i  tbe  parta 
were  connected  together. 

We  find  no  prejudicial  error  In  tbe  my 
erd,  and  the  judgment  wUI  be  affirmed. . 
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JONES  St  tl.  V.  SUNSHINE  GROCERY 
4  MARKET.   (No.  8611.) 

(Court  ot  GlTil  Appeals  of  Texas.  Dallas. 
Jan.  T,  1922.) 

1.  Maalolpal  oorpormtions  «=s>70S(e)— Loaviag 
JBotor  traofc  la  higliway  held  aot  wiMfHl  ob- 
vtniotloB. 

Where  engine  of  truck  stopped  ruaniDg  at 
alight,  and  the  truck  could  not  be  moved  with 
its  9wn  power,  and  the  driver  left  it  about  2^ 
teet  distant  from  the  middle  of  the  street, 
vbere  It  remained  some  time  without  any  sig- 
nals thereon,  and  the  driver  of  another  auto- 
mobUo  ran  into  it,  the  obstruction  of  the  high- 
wax  was  not  wlllfid  or  such  as  to  constitute  a 
violation  of  the  statute  inhibitiBg  obstmetioii  of 
pnUle  Ughwa/s. 

2.  Maalolpal  Mrporatfons  «s»706(S)— Driver 
of  otr  eolHAiii  with  atandlag  truek  !■  nlght< 
time  flinty  «f'eoiilrliiitory  MfliflsMe. 

A  finding  that  the  driver  of  an  automobile 
who  collided  with  a  motor  track  standing  with- 
out lights  near  the  middle  of  the  street  in  the 
nighttime  was  not  guilty  of  contributory  negli- 
gence       not  sustained  by  the  evidence. 

3.  Nsflllgtaoa  «s>ll7— Proof  of  eontrlbatory 
negllgenoe  witltout  pleadiag. 

Ordinarily  contributory  negligence  is  an  af- 
firmative defense  which  must  be  pleaded,  bat 
■nch  pleading  is  not  necessary  when  it  appeara 
from  the  plaintiff's  own  showing,  either  in  his 
Readings  or  his  proof,  that  bis  own  negUgenee 
contributed  to  the  injury. 

4k  Maniolpal  eorporaitlon  «=9706(5)— Proof  of 
iightiafl  oqalpaieiit  not  proof  of  ase  thereof. 

Automobilist  does  not  free  himself  from 
contributory  negligence  in  colliding  with  on- 
lighted  truck  standing  in  a  street  in  the  night- 
time by  merely  proving  that  his  car  was  equip- 
ped with  proper  lights,  since  proof  of  equip- 
ment is  not  tantamount  to  proof  of  use  of  it. 

9.  Municipal  corporations  «s>705(  10) —Driver 
of  oar  must  use  lights  showing  dangers 
ahead. 

It  ia  the  duty  of  the  driver  oi  a  motor  ve- 
hicle at  night  to  have  his  car  equipped  with 
lights  which  will  enable  him  to  see  obstructions 
or  other  dangers  ahead,  and  use  them  so  as  to 
prevent  injuries  to  himsdf  and  vehide,  and  it 
la  his  farther  doty  to  exercise  cars  and  keep  a 
lookout  to  detect  obatructionB  or  other  dangers 
opportunely,  so  that  in  the  «erciae  of  ordi- 
nary Secretion  he  may  prevent  injuries  by  stop- 
ping the  car  or  driving  his  vehicle  around  the 
obstmctlon. 

.  Appeal  from  Dallas  County  Oourt,  at  Law ; 
W.  N.  Goombes,  Judge. 

AcU(m  0»  Sunablne  Orooery  tt  Market 
agftlnet  W.  H  Jones  and  another.  Jadcm»it 
tor  idalntiff,  and  def^danta  appeaL  Be- 
vosed  and  rendered. 

J.  W.  Gormley  and  Thomas,  Milam  A 
Touchstone,  all  of  Dallas,  for  appellants. 
Allen  &  Allen,  of  Dallas,  for  apprise. 


HAMIl/rOK,  J.  7hla  suit  orlclnated  la 
the  justice  of  the  peace  court,  precinct  No. 
1,  Dallas  county,  Tex.  It  was  appealed 
from  that  court  to  the  county  court  by  the 
appellants.  A  judgment  having  been  enter- 
ed against  them  in  the  latter  court,  they 
prosecuted  their  appeal  to  this  court. 

No  written  sheadings  were  filed  by  the 
plaintiff  (appellee)  either  In  the  Justice  of 
the  peace's  court  or  in  the  county  court 
Appellants  answraed  merely  by  geaenl  dft- 
murrer  and  general  denial. 

In  the  evening  of  August  18,  1920,  an  em- 
ployee of  appellants  was  driving  a  Ford 
truck  b^on^ng  to  appellants  altmg  Green- 
ville avenue,  a  street  in  the  dty  of  Dallas, 
when  some  dtiaracter  of  d^ect  tai  the  ma- 
chinery developed  whlcb  prevented  ttie  auto- 
mobile from  operating,  and  as  a  result  the 
driver  could  proceed  no  furthtt.  He  pudied 
the  car  as  far  as  ha  could  toward  the  side  j 
of  the  road,  and  soon  thereafter,  his  em-  | 
ployer,  W.  L.  Jones,  came  along,  and  the  i 
driver  went  away  with  him.  No  llgAit  was 
put  on  the  track  thus  abandoned.  Accord- 
ing to  the  testimony  of  the  driver  of  the 
truck,  who  testified  for  appellants  in  Oie 
case,  Uie  engine  stopped  running  and  the 
truck  could  not  be  moved  with  its  own  pow- 
er. The  driver  pushed  It  to  a  position  about 
2%  teet  distant  from  the  middle  of  the  road. 
He  was  unable  to  move  It  further  out  of  the 
road  because  of  a  mound  In  the  road  caused 
by  the  laying  of  some  kind  of  pipe.  It  re- 
mained In  the  road  until  about  midn^t 
W,  L.  Jones  testlSed  that  he  returned  to  the 
car  as  soon  as  he  could  obtain  repairs  with 
which  to  fix  It,  and  that  he  went  for  the 
repairs  himself,  and  came  batA  and  moved 
the  truck  as  soon  as  he  got  them. 

Some  time  between  8  and  9  o*<dock  In  the 
evening  S.  B.  Fowler,  a  member  of  the  finn 
of  Sunshine  Urocery  &  Market,  while  travel- 
ing north  on  Greenville  avenue  In  a  Ford 
car,  came  into  collision  with  the  truck  left 
standing  in  the  position  above  described,  and 
the  collision  caused  the  damages  for  the  re- 
covery of  which  the  suit  was  filed.  The  ae 
cident  occurred  after  dark,  and  It  appean 
from  the  evidence  that  the  street  was  of 
BUfllci^t  width  to  enable  a  vehicle,  prudentlj 
driven,  to  pass  to  the  left  of  the  abandoned 
truck  without  any  danger  of  coming  Into 
contact  with  It. 

Upon  the  request  of  app^ants  tlie  Judge 
of  the  trial  court  filed  findings  of  Cact  and 
conclusions  of  law.  Undo-  the  head  of 
"Findings  of  Fact,"  and  Immediately  pielim- 
inary  to  the  findings  of  fact  contained  in  the 
record,  the  trial  court  states  the  allegatioiis 
of  plaintiff's  (appellee's)  oral  i^eadlngs  to  be 
as  follows:  That  Greenville  aTcoue  is 
a  public  highway  In  the  city  of  Dallas  which 
defendants  (appellants)  willfully  obstructed 
on  the  18th  day  of  August,  1020;  by  leaving 
an  automobile  banging  to  thm  in  such 
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pabUe  highway  imgoarded  and  wltboat  any 
ligbt  or  otiiflr  signal  to  warn  pwrnms  using 
the  highway  of  the  presence  of  said  automo- 
bile, and  tliat  on  such  date  an  antomoUle 
bdoDging  to  appellee  ftnxdc  appellants'  auto* 
mobile  and  was  thereby  Injured.  The  state- 
ment contains  In  addition  to  the  fbregoing  a 
recital  of  the  elements  of  damage. 

The  court  found  from  the  evidence  that 
Greenville  amiue  is  a  public  avenue  within 
tin  limits  of' the  city  of  Dallas;  that.on  Au- 
gust 18,  1820,  appellants  were  guilty  of  will- 
fully obstmctlng  said  hltfbway  by  leaving 
tbeir  automobile  tmck  In  It  ungnarded  and 
without  any  lights  or  other  signal  tfaeretm ; 
that  such  automobile  was  headed  north,  and 
"was  left  within  2  feet  of  the  middle  of  the 
liigbway  and  to  the  right  going  north."  Ttib 
court  foimd  that  appellants  were  guilty  of 
negligence  In  so  leaving  the  automoiblle  with- 
out iny  person  to  guard  it;  or  wltttout  mov- 
ing it  to  one  side  of  the  highway  beyond  the 
regular  traveled  portion  thereof,  and  falling 
to  place  a  light  on  It,  and  that  such  negli- 
gee was  a  wHtfnl  violation  of  the  laws  of 
the  state  r^nlatlng  hl^waya.  Tb6  ooort 
farther  found  that  appellee,  while  traveling 
north  OD  Greenville  avenCe  about  8:30  <3ftiodi 
In  the  evening  of  August  18,  If^,  in  an  au- 
tomobUe  delivery  truck,  was  struck  by  ap- 
pellants' aatoiBObile  while  It  was  obstructing 
the  highway  as  already  found  by  said  court, 
thereby  Injuring  and  damaging  appellee's 
lotomoblto  to  the  extent  reiwesented  by  the 
tmotmt  of  the  Judgnwnt  The  oourt  found 
that  Immediately  to  the  right  of  the  traveled 
pwtion  of  the  highway  was  an  elevation 
caused  by  the  filling  In  of  a  ditch  by  the  gas 
company;  that  It  extendid  along  the  side  of 
ttte  highway,  and  was  about  1  foot  his^.  It 
was  found  that  aKt^ee's  car  was  properly 
eqaipped  with  sufficient  lights  for  it  to  be 
operated  with  safety  at  the  time  of  the  ac- 
cident, and  Oiat  tt  was  then  b^ng  operated 
at  a  lawful  and  safe  rate  of  speed,  and 
that  appellee  was  keying  a  suffldeot 
lof^out,  for  otistructlonB  in  the  road,  but  did 
not  see  appellants'  car  until  the  collision. 
And  tt  was  furthw  found  that  aiH>^lee  was 
Qsing  the  proper  degree  of  care  in  operating 
the  car  which  came  Into  collision  with  the 
abandoned  tru^  and  that  appellee  was  not 
mUty  of  contributory  n^llgoice. 

Prom  the  foregoing  findings  of  fact  the 
trial  court  made  the  following  cmdiutoDs 
of  law: 

(1)  *Trfae  defendants  were  guilty  of  vlolatteg 
the  law  regulating  travel  on  highways,  and 
Were  alao  guilty  of  negligence  in  leaving  their 
aid  automobile  in  said  highway  in  the  manner 
the7  did,  and  aoch  acta  occarioned  the  dam- 
■Kea  complained  of  by  the  plaintiffs." 

(2)  *rrhe  plaintiffs  are  entitled  to  recover  a 
ndgmcQt  against  defendants  and  the  sureties 
on  their  ^ipeal  bond  for  the  sum  of  $172.60, 
■la  interest  thereon  at  6  per  cent  per  annum, 
fam  the  iath  day  of  Angust^  tOOO,  maUng  a 
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total  of  $174.78,  together  with  tto  costs  et 
thla  court  and  the  court  below." 

[1]  While  the  evidence  probably  is  suffl- 
deut  to  sustain  the  finding  that  appellants 
were  negligent,  we  do  not  find  In  the  record 
any  evidence  which,  in  our  judgment,  is  suf- 
ficient to  sustain  the  finding  that  appellants 
vrillfully  obstructed  the  highway.  Mere 
proof  of  the  abandonment  of  a  vehicle  un- 
der  the  circumstances  presented  by  the  rec- 
ord we  do  not  think  tends  to  establish  the 
conclusion  that  the  obstruction  was  willful 
or  was  such  as  to  constitute  a  violation  of 
the  statute  Inhibiting  obstruction  of  public 
highways.  Laroe  v.  State,  80  Tex.  App.  374, 
17  S.  W.  934;  Comellson  v.  State,  40  Tex.  Qt.' 
a  159,  49  S.  W.  -384. 

[2]  Neither  do  we  think  the  finding  of  the 
trial  court  to  the  effect  that  appellee  was 
not  guilty  of  contributory  nei^lgence  can  be 
sustained.  While  the  evidence  conclusively 
shows  that  the  collision  occurred  in  the 
nighttime,  yet  it  does  not  disclose  either 
that  appellee's  car  was  equipped  with  the 
character  of  lights  required  by  law  which 
were  on  at  the  time  of  the  accident,  or  that 
appellee  was  using  any  degree  of  care  whatr 
ever. 

S.  B.  Fowler  testified  as  follows: 

"I  am  ene  of  the  members  of  the  firm  of 

Sanahine  Grocery  &  Market;  Mr.  Alexander 
and  I  are  partners  in  that  busineas.  We  were 
engaged  in  that  busiaesa  about  the  18th  of 
August,  1920.  I  am  suing  Mr.  and  Mrs.  W. 
h.  Jones  for  leaving  their  car  standing  in 
Oreenvllle  avenue  after  dark,  and  I  ran  into  it. 
The  car  was  left  standing  aboat  2  feet  or 
feet  from  the  center  of  Greenville  avenue,  go- 
ing north,  just  left  It  standfaig  there,  ^dn't 
try  to  get  it  to  the  side  so  people  couM  get 
by  there,  and  I  ran  into  it  and  tore  my  ear  up. 
There  were  no  lights  on  the  cAv  that  waa  left 
there.  It  was  a  track  loaded  with  slop  and 
watermelon  rinea,  setting  down  low  ao  that 
from  the  light  of  the  horizon  yon  couldn't  see 
it;  it  was  a  kind  of  low  place  there,  and  I 
couldn't  see  It  until  I  got  right  on  it  I  waa 
going  about  12  or  15  miles  an  hoar.  •  •  • 
I,  don't  know  what  time  I  left  my  s*'Ore  that 
evening,  but  it  was  some  time  a  little  after  8 
o'doek,  and  the  aeeldeat  oeenrred  somewhere 
along  atlout  3:80.  I  didn't  aee  any-  moon  that 
night  My  ear  was  equipped  with  lights  at  that 
time;  my  lights  were  as  good  as  the  lights  are 
on  most  any  Ford.  I  don't  know  how  far  the 
ordinary  Ford  light  throws  itself  ahead.  I  had 
been  handling  a  Ford  car  about  10  or  12  yearn. 
I  have  driven  a  Ford  ear  off  and  «n  for  tte 
past  13  years.  Sometimes  a  FoM  wflt  tbnnr 
the  light  a  good  ways,  and  o^r  times  it  don't 

1  don't  know  how  far  a  Ford  wHl  throw  the 
light  when  it  la  ordinarily  well  eqaipped  with 
lights.   I  said  the  track  was  left  atanding  about 

2  feet  from  the  center  of  the  road.  I  know 
the  defendant  in  this  case  said  he  left  the  car 
standing  there,  but  I  never  saw  him  leave  it 
there.  The  car  left  lii  the  road  was  a  truck 
loaded  with  slop  and  watermdon  rfaies.  I 
dont  know  how  nmch  load  was  m  It  ^iroe  of 
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as  fellows  pushed  it  out  to  tbe  side  of  the 
road  after  I  ran  into  it  AU  three  of  us  did  it; 
I  don't  know  whether  one  could  have  done  it  or 
not.  There  was  nothing  the  matter  with  the 
truck;  it  could  have  been  run  oat  there.  I  did 
not  run  it  and  did  not  try  to  ran  It," 

The  record  contains  no  evidence  the  eftect 
of  which  is  any  more  favorable  to  appellee's 
position  than  that  above  quoted. 

[3]  AppeUee  insists  that  since  apipellants 
did  not  specially  plead  contributory  negU- 
gence  it  Is  not  available  as  a  defense,  and 
cannot  now  be  ur^  upon  this  court  to  over- 
come the  judgment  of  the  trial  court  It  is 
true,  onilnarily,  that  contributory  negligence 
is  an  affirmative  defense  which  must  be 
predicated  upon  an  allegat^pn  interposing  it 
in  behalf  of  the  party  who  seeks  to  avail 
himself  of  it,  but  such  pleading  is  not  neces- 
sary when  it  appears  from  the  plaintiffs 
own  showing,  either  in  his  pleadtogs  or  his 
proof  that  his  own  negligence  contributed 
to  the  Injury.  If,  in  the  course  of  develop- 
iDg  his  case  against  the  defendant,  the  ptaln- 
tifC  develops  his  own  contributory  negligence, 
then  he  wUl  be  denied  a  recovery  regardless 
of  whether  or  not  contributory  negligence 
has  been  pleaded  affirmatively  as  a  defense. 
Whatever  confusion  may  appear  In  the  ojdn- 
lons  of  the  judges  of  the  various  Jurisdic- 
tions upon  this  qoeetion,  the  view  to  be  fol- 
lowed by  the  Texas  courts  has  been  clearly 
stated  by  Judge  Roberts  In  the  case  of  Rail- 
way Co.  V.  Murphy,  46  Tex.  363,  26  Am. 
Rep.  272.  In  that  ease  Judge  Roberts,  treat 
ing  the  Qnestion,  uses  the  following  lan- 
guage: 

*^t  if  Qftw  stated  that  the  plaintiff  mast 
show  that  the  injury  waa  caused  by  the  negli- 
gence of  the  defendant,  without  any  fault  or 
negligence  on  hie  part.  It  would  be  more  cor- 
rect, it  is  thought,  to  say  that  the  plaintiff  must 
show  that  the  injury  of  which  he  complains  was 
produced  by  the  negligent  acts  of  the  defend- 
ant, under  sudi  carcumstances  as  did  not  de- 
T8lop  any  negligence  on  his  part,  eoAtxibotlng  to 
Us  injury.  In  the  absence  of  proof,  bis  ne^- 
gance  would  not  be  presumed." 

See  Thompson  on  Oie  Law  of  Negligence 
(2d  Ed.)  p.  348  et  seg. 

[4]  The  law  requires  every  driver  of  a 
motor  vehicle  upon  public  highways  to  use 
lights,  which  conform  to  certain  Bpecifica- 
tlons.  after  night  App^lee  did  not  allege 
that  the  car  which  collided  with  appellants' 
truck  was  equipped  with  lights  conforming 
to  this  requirement,  nor  is  there  any  allega- 


tion of  any  drcumstance  to  explain  the  col- 
lision with  appellants'  abandoned  truck. 
B'urthermore,  the  proof  does  not  reveal  tnat 
appellee's  car  at  the  time  of  the  colUsloa 
was  using  lights  as  required  by  law.  Tb» 
proof  does  not  go  beyond  the  ^ct  that  the 
car  was  equipped  with  lights.  Prooi  of 
equipment,  we  think,  is  not  tantamount  to 
proof  of  use  of  it  wor  Is  there  any  evi- 
dence tending  to  show  any  d^ree  of  car© 
whatever  on  the  part  of  appellee  even  am- 
ceding  that  he  was  ualng  proper  Ughts. 

[E]  It  Is  the  duty  of  the  driver  of  a  motor 
vehicle  on  a  public  highway  at  night  to  have 
his  car  equipped  with  lights  which  will  en- 
able him  to  see  obstructitms  or  other  dangers 
ahead  in  the  road,  and  use  them  so  as  to 
prevent  Injuries  to  himself  and  vdilcle,  and 
It  is  his  further  duty  to  exercise  care  to 
keep  a  lookout  to  detect  obetnictionB  or  oth- 
er dangers  opportunely  so  that  In  the  ex- 
ercise of  ordinary  discretion  he  may  prevent 
injuries.    Unless  there  existed  some  imper- 
ceptible condition  with  which  appellee  had 
to  contend  at  the  time  (and  none  la  alleged 
or  proved),  the  use  of  ordinary  care  on  the 
part  of  appellee's  driver  would  have  pre- 
vented contact  with  appellants*  tmok.  It 
was  the  duty  of  the  driver  to  have  In  use 
Ughts  by  which  he  could  see  the  obstruction 
within  time  to  stop  the  car,  or  within  such 
time  that  he  ml^t  drive  his  vehicle  around 
it  through  the  unobstructed  portlfai  of  the 
road.  Since  the  general  use  of  public  high- 
ways is  such  that  appdlants  reasonably 
should  have  foreseen  that  leaving  the  truck 
where  it  was,  without  Ughts  or  any  other 
means  of  warning,  ml^t  directly  result  In 
Injury  to  trnvders  on  the  lUghway,  under  cei^ 
tain  common  drcnmstanoea,  we  b^eva  that 
a  finding  of  neg^goice  oa  the  part  of  ap- 
peUants  possibly  was  to  be  justifled;  but. 
since  appellee  must  either  have  had  lights  of 
such  strength  as  to  enable  him  to  see  the 
situation,  or  else,  as  a  matter  of  law,  must 
be  held  guilty  of  ne^gence  for  falling  to 
have  them,  and,  also,  since  It  must  be  pre- 
sumed that  he  would  have  seen  the  truck 
within  time  to  prevait  the  accident  had  he 
been  using  ordinary  care,  we  must  conclude 
that  his  own  no^lgence  contributed  to  the 
Injuiy;  and,  accordli^ly,  under  the  record  as 
it  la  presented,  the  Uw  viU  deny  talm  any 
recovery. 

We,  therefore,  reverse  the  judgment  of  the 
trial  court,  and  reida  jndi^wt  for  appel- 
lant 

Bevened  and  rendered. 


MURRAY  T.  STATE.    (Ntv  BS.) 
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nesB*  prior  oontndletoir  ■taUmenti  ihoold  bt 
admitted. 


(BapKiiie  Court  of  Arkuuu,   Jan.  16i  1022. 
Bchearlng  Doiled  Tob.  6,  1922.) 

I.  Crtmlul  law  «s>594(3)— RafitiBB  eoatlna- 
aan  to  proeare  witaeaset  whOM  attaaduMa 
waa  tfarttfal  held  proptr. 

In  a  proaecDtiou  tor  Mdvetlon,  refaaal  oi 
eontinoanca  to  aecoro  the  attaidanee  of  wit- 
nessea,  where  the  court  mm  Jostifled  In  eon- 
dndins  tb^  were  eTading  aerrice  of  proceea 
and  there  waa  no  certain^  of  their  attendance 
beins  aecnred  at  a  future  date,  and  if  ther  tes- 
tified aa  defendant  stated  they  would  admit 
their  snOt  of  carnal  abuse  of  the  prosecutnx, 
who  waa  only  17  years  old  at  the  tlma,  held 
not  an  abnae  of  discretion. 

I.  Sodwiioa  «»4V-EvMaiaa  baM  aaflWaat  to 
autala  eaavloUoM.  . 
la  a  proeeentloB  for  aedoetloii,  evidoMa  of 

prosecutrix,  fully  corroborated  by  at  least  two 
witnesses,  aa  to  promise  of  marriage,  and  by 
the  admissionB  of  the  defendant  as  to  the  sexual 
intercourse  kald  tnffldent  to  anataia  tha  eon- 
Tiction. 

S.  SadaoMaa  «8=>60(a)  —  lastraetloa  that  da- 
faadaafa  prior  Marosaraa  with  proaaovtrlx 
did  Mt  allow  provlaaa  aadiaatity  approved.  , 
An  Inatnetlon  that,  thoogh  tiie  defendant 
aiay  iMTo  had  intereourae  wf^  tho  proaecutrix 
prior  to  promiae  of  marriage,  jet,  if  such  in- 
terconrae  waa  procured  by  force  or  intimidation 
and  against  her  consent,  that  she  did  not  there- 
Iv  anrrender  her  diastity,  Aeld  proper. 

4,  Wttaaaaaa  «»248~Leadlav  qaeatioa  asked 
ef  praioeaU  Ix,  yoaat  ud  probably  UmM  and 
Iflaorut  bald  prapar. 

In  a  proaecntion  for  aedaction,  the  queation, 
"State  whether  or  not  yon  would  have  per- 
mitted him  to  bare  intercourse  intb  you  had  it 
not  been  for  that  promise,**  was  open  to  the 
objection  of  being  leading,  yet  where  the  pros- 
ecutrix was  young  and  had  been  subjected  to  a 
long  and  searching  cross-examinatioQ,  and  was 
probably  timid  and  ignorant,  and  the  court 
remarked,  "It  does  seem  yon  can't  get  the  in- 
formation without  a  little  leading,"  held,  that 
permitting  tha  <iuaatiou  waa  not  an  abuse  of 
discretitm. 

5.  Witaesaaa  ^>389— Where  witness  gava  no 
aflrmativa  testimony  against  defendant,  bat 
■aroly  failed  ta  give  favorable  teatlniony, 
bla  prior  oaatnulkitory  atatemaata  were  Inad- 
aisalbla^ 

In  a  prosecution  for  seduction,  where  de- 
fendant, to  show  prosecutriz's  unchastlty,  call- 
ed a  witness  whom  be  expected  to  testify  that 
he  (the  wituess)  had  had  aexual  Intereoarse 
with  the  prosecutrix,  but  he  denied  tb»t  he 
had  such  intercourse  and  admitted  having  stat- 
ed to  parties  that  he  bad,  the  witness,  having 
given  no  affirmative  testimony  against  the  de- 
fendant, bvt  merely  failed  to  give  favorable 
testimony  (Crawford  &  Moses'  Dig.  |  4186; 
Erby'a  Dig.  |  S187),  eamot  be  relied  upon  to 
anstaia  a  contention  tiiat  teaOnMy  *i  tta  wit- 


Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Percy  Sted,  Special  Judge. 

Blount  Murray  was  convicted  of  gednction, 
and  he  appeali.  Affirmed. 

Abe  Collins,  of  De  Queen,  and  Bppersoo  ft 
Jackson,  of  Dierka,  for  appelant 

J.  S.  Utley,  Atty.  Gak,  and  Bnnrt  God- 
win and  W.  T.  Hammo^  Aast  Attya.  Qm^ 
for  the  State. 


SMITH,  J.  Appellant  waa  chained  with, 
and  convicted  of,  having  seduced  Pearl  Hen- 
derson, and  has  appealed. 

[1]  The  first  error  assigned  for  ffie  rever- 
sal of  the  judgment  la  that  the  court  erred 
In  refusing  to  grant  a  ecmtlnnance  of  the 
cause  until  the  following  term  of  the  court 
on  account  of  the  absoice  of  six  men,  named 
In  the  motion  for  a  continuance,  all  at  whom 
were  residents  of  Howard  county,  where  the 
trial  was  pending,  and  whose  attendance  ap- 
pellant had  been  unable  to  procure,  although 
subpoenas  had  been  duly  Issued  tor  them. 
Tbe  indictment  was  retomed  August  2S, 
1921,  and  appelant  waa  i^acad  on  trial  Sep- 
tember 8,  1921. 

It  was  redted  In  the  motion  for  continu- 
ance that  Artie  Powell,  one  of  the  absent  wit- 
nesses, if  present,  would  testify  that  he  had 
fluently  had  sexual  Interoourae  with  Miss 
Hendersrai  during  the  period  of  two  yeara 
preceding  the  Indictment,  and  that,  af  tor  Mlaa 
BendwBon  became  pregnant  with  the  child 
she  now  dalms  appellant  is  the  father  nt. 
She  wrote  a  letter  to  Powell  In  vrtii<:b  she 
threatened  to  prosecute  Powell  for  seduction 
if  he  did  not  marry  bar.  It  ma  fortiisr  al- 
1«^  that  the  other  flvs  men  named  in  the 
motl<m  bad  bad  sexual  intoconrse  with  lOss 
Henderson  within  the  two  years  immediate- 
ly preceding  the  alleged  seduction,  and  would 
so  testify  if  present,  but  the  slierlff  had  been 
nh'abto  to  serve  tin  subpooas  on  any  of  the 
men  named  in  Oe  motion  because  of  their 
teuqmraiy  abssnoa  from  the  ooonty. 

The  motion  did  not  disclose  the  piesout 
whereabouts  of  these  wttnessee,  and  no  show- 
ing waa  made,  except  tha  opinion  of  the  ap- 
pellant, expresBBd  in  tha  motion,  that  they 
would  ratum  and  that  sarrke  of  subpoena 
could  be  had  btfon  the  next  tmn  of  the 
court 

We  tlrink  no  abnae  of  diaeradonwo  Aown 
In  refusing  the  continuance  until  the  next 
term  of  tha  court.  Aa  waa  said  in  the  recent 
case  of  Coppersmith  v.  Btate^  288  8.  W.  m, 
the  tact  tiiat  the  six  -wltneasea  had  soddMdy 
departed  from  their  usual  hauata,  and  oould 
not  be  located,  Jnatlfled  the  oanrt  In  oondod- 


•Vsa  other  eases  see  saaw  tovle  aaa  ian'-HUHBaRin  aU  Ssr-Nanberel  DlgesUaad  lUeias 


Digitized  by 


618 


2SG  SOUTHWESTBBN  BBPOBTBB 


Ing  that  tbe  witnessefi  were  evading  serylce 
of  inocesa,  aiid  tbat  there  was  no  .certainty 
of  procuring  their  attendance  at  a  future 
date^  copedaUy  In  view  of  the  fact  that,  If 
th^  had  ^veo  the  tesUnumy  stated  in  the 
motion,  the  witnesses  would  thereby  haw  ad- 
mlttod  ttielr  sullt  of  the  crime  of  ctnial 
abuK,  as  Ulsa  Henderson  was  only  17  yean 
old  at  the  time  of  the  trial. 
I  [2]  The  dief  Insistence  for  the  rerersal  of 

i  the  Jodgment  is  that  the  erldence  Is  not  euffl- 

j  dent  to  sustain  the  verdict  The  appellant 

admits  faaTing  had  sexual  Intercourse  with 
Miss  Henderson,  and  at  least  two  witnesses 
fully  corroborated  her  as  to  the  promise  of 
•  aianlage;  but  appellant  denies  haWns  made 

'  this  promise,  and  insists  that  the  testimony 

I  of  Miss  Henderson  bersdUF  shows  tbat  the  In- 

I  tercouise  was  not  obtained  by  virtue  of  a 

promise  of  marriage. 

Miss  Henderson  testified  that  the  first  act 
of  Intercourse  was  had  forcibly  and  against 
htr  will  and  cmly  after  appellant  had  threat- 
ened p>  beat  her  over  the  bead  with  a  pine 
knot  and  have  Intercourse  with  her  whether 
she  consulted  ot  not  This  act  of  intercourse 
was  had  in  an  automobile  by  the  side  of  a 
country  road.  Miss  Henderson  testified  that 
she  cried  and  declared  her  purpose,  on  thejr 
way  home,  of  telling  what  appellant  bad 
done,  and  that  he  then  promised  her,  if  she 
would  not  tell,  tbat  he  would  marry  her. 

(I]  If  this  were  the  only  act  of  int^course 
shown  to  ban  occarred,  we  would  be  com- 
pelled to  say,  as  a  matter  of  lew,  that  the 
crime  committed  may  have  been  rape,  bat 
was  not  seduction,  as  Miss  Hendersim  did  not 
Tleld  because  of  the  promise  of  marriage, 
tout  on  account  of  the  threats  made  and  the 
force  employed.  She  further  testified,  how- 
em,  that  she  decided  It  would  be  better  to 
tm  married  than  to  tell  what  had  happened; 
tbat  appellant  Qontbiued  to  Tlalt  lier,  and 
frequently  renewed  his  promise  of  marriage, 
and  because  of  these  promises  ahe  yielded  to 
'  him  on  more  than  one  oocasloa  thereafter. 

The  court  charged  the  Jury,  over  the  ob- 
jection of  appellant,  that,  olttwugb  appellant 
may  have  had  Intercourse  with  Hiss  Hen- 
derson prior  to  the  promise  of  marriage,  yet, 
If  the  Interconrte  was  procured  by  force  or 
intimidation,  and  against  her  consrat,  that 
she  did  not  Qtereby  soxrendw  her  chastity, 
and  tbat,  If  the  appellant  later  bad  Inter- 
CMuae  with  Wm  Hsndezsom  Xtf  virtue  of  a 
tMim  eqmas  ^mnite  of  marrlase,  qw^lant 
would  be  guilty  of  seduction.  The  court  fur* 
Qua  obarged  the  Jury  that  nndiastity  at  a 
woman  la  Or  voluntary  si^niesloa  of  ber 
panop  to  a  man,  and  tiiat  If,  prior  to  the  al- 
leted  proinlM  of  narrlaget  if  there  was  une, 
app^ant  bad,  by  means  of  tbreais  «r  vio- 
Jonoe,  obtained  camal  hnovrtedge  of  Miss 
HtadarsoQ,  iw  ooQia  blmaelf  ef 


such  acts  of  Intercourse  In  establishing  the 
unchafiti^  of  Mlas  Haddexson. 

Under  the  testimony  In  the  ease  tliese  tai- 
Btructlons  presented  the  'real  issues  to  the 
Jury,  and  tiiey  correctly  dedared  fbe  law. 
24  B.  0.  U  p.  768,  title.  Seduction.  1 46;  Rez 
T.  Moon,  19  Ann.  Cas.  442.  note  at  page  447. 

[4]  Over  appellant's  objection.  Miss  Hen- 
derson  was  permitted  to  answer  the  ques- 
tion, "State  whether  or  not  yon  would  have 
permitted  him  to  have  intercourse  with  you 
bad  It  not  been  for  that  promise,"  wblcb  ques- 
tiott  was  objected  to  as  leading;  and  it  Is 
now  further  objected  that  the  question  was 
speculative,  and  permitted  the  witness  to  say 
whether  she  yielded  up  her  virtue  as  a  sole 
result  of  the  prior  false  express  promise  of 
marriage,  when  this  was  attltAj  a  questfcm  for 
the  jury. 

The  question  was  open  to  the  ctojaetim 
made  to  it  that  it  was  leading;  but  the  wit- 
ness was  young  and  had  been  snbjected  to  a 
long  and  searching  cross-examlnatlott,  a  read- 
ing of  which  indicates  that  she  was  probably 
both  timid  and  ignorant:  and  on  ruling  on 
the  objection  the  court  said:  "It  is  a  little 
leading,  but  it  does  se«n  you  cau*t  get  the 
information  without  a  little  leading.'*  Under 
the  circumstances,  we  do  not  feel  that  the 
action  of  the  court  in  permitting  the  ques- 
tion to  be  asked  was  such  an  abuse  of  tiw 
court's  discretion  as  to  require  the  reversal 
of  the  Judgment. 

[t]  Lee  Shofner  was  called  as  a  witness 
for  appellant,  and  was  asked  If  he  had  had 
sexual  intercourse  with  Miss  Henderson,  and 
he  denied  that  he  had  bad.  He  was  thai 
asked  if  be  had  not  told  appellant,  appel- 
lant's father,  and  Ms  attorney  that  he  had 
bad  carnal  knowledge  of  Miss  Henderson  on 
several  occasions,  and  he  answered  that  he 
had  made  those  statements,  but  that  he  was 
"talking  theu  and  swearing  now."  Counsel 
for  ^ipellant  asked  to  be  allowed  to  intro- 
duce witnesses  to  prove  statements  made  to 
than  by  Shofner  In  regard  to  having  had 
sexual  intwcourse  with  Miss  Henderson,  and 
tlie  court  offered  to  permit  this  to  be  done 
for  the  purpose  only  of  contradicting  the  wit- 
ness, and  not  as  affirmative  testimony. 

The  only  error  committed  in  this  ruling 
was  in  offering  to  permit  proof  ffiC  prior  con- 
tradictory statements  made  by  Shofner.  Be 
admitted  having  made  the  statements,  and 
the  impeaching  witnesses  could  have  shown 
nothing  more.  Sbftfner  gave  no  affirmative 
testimony  against  appellant,  be  mertiy  failed 
to  give  favorable  tsatlmony;  section  4180^  C. 
&  M.  Digest,  cited  and  rdled  upaa  by  appel- 
lant to  sustain  tala  contaitlon  that  this  tes- 
timony was  admlsidMe,  does  not  apply.  Tbh 
sectlok  was  construed  in  tbe  case  ot  Doran  v. 
Htate,  141  Ark.  442,  217' S.  W.  48S,  where  we 
quoted  with  awiovai  tbs  oonstroctloa  givai 
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It  by  the  court  tA  Appeals  of  Keatncky,  from 
which  state  we  adopted  it  We  there  eald: 

TRie  above  [Mctl<ai  8187.  Barbj'e  1Ms«'et, 
brought  forward  into  Crawford  &  Hoset*  Di- 
rest as  section  4t80]  is  one  of  the  prorisiono 
of  oar  CivU  Code  taken  TerbatUn  from  the 
(STfl  Code  of  Pr&ctiee  of  Kentucky.  In  Champ 
T.  Commonwealtb.  2  BCetc.  (Ky.)  17-^4,  the 
Court  of  Appeals  of  Kentucky  construing  this 
proviriOB  said:  The  obTioue  meaning  of  the 
rule  Is,  that  where  •  witness  states  a  fact 
prejudicial  to  the  party  calUng  him,  the  latter 
may  bo  altowad  to  show  that  mdi  fact  does 
not  edbt^  by  pro^iv  the  witness  had" 
made  atatements  to  others  tncmsiatent  with 
his  present  testimmy.  Bnt  a  ease  like  the 
preaent,  where  the  witneas  does  not  state  any 
fact  prejadidal  to  the  party  calling  him,  but 
only  faHi  to  prore  facts  supposed  to  be  bene- 
ficial to  the  party.  Is  not  within  the  reason  or 
poUey  of  the  nde,  aad  the  witoesa  esnnot  be 
eoDtradieted  In  swh  cue  hy  eridanoe  that  be 
had  prevlovdy  stated  the  aame  facta  to  oth- 
ers. Snch  a  practice  would  be  a  perversion 
and  abuse  <A  a  role  which  was  Intended  to  pro- 
tect ■  litigant  sgainst  the  fraad  or  treadery  of 
a  wltneso  whom  he  may  have  been  induced  to 
confide  in,  and  would  lead  to  consequences  more 
injorioas  thaa  the  evils  tbs  rale  was  iateadad 
to  remedy.'** 


OtlMF  aaalciimenta  <d  errra  relate  to  the 
action  of  the  oourt  In  ^viiu;  end  refosing 
Instmctiooa;  but  the  questiona  raised  have 
all  beoi  settled  adversely  to  appellant^B  con- 
tention, la  former  dedaions  of  thia  court, 
and  we  do  not  rei>eat  here  these  prevloua  dle> 
coBsions  on  the  questkma  nUsed. 

Jndsment  afflrnied. 


MolNTIRE  V.  STATE.  (No.  100.) 
(Sopreme  Goort  of  Arkuisas.  JTaa.  28,  1022.) 

1.  letoxioatlng  liqsora  ^=9236(19)  —  Evldaace 
held  saBdSBt  to  suatajs  oosvlotloa  for  pea- 
sasslag  or  settisg  sp  still. 

In  a  prosecution  for  possessing  and  set- 
ting op  a  still,  evidence  held  suffideut  to  sus- 
tain a  conviction  for  either  offense. 

2.  ledMMet  aad  Infornatlon  «5>203  —  0ns 
good  etaet  anffldent  te  warraat  afflrsiaaoe 
ef  leaeral  aesvlotion. 

Where  a  conviction  ia  a  general  one  on 
an  indictment  containing  several  counts,  mm 
good  count  is  sufficient  to  warrant  affirmance. 

3.  CrlalBal  law  «s>l032(5),  1044— Issufflcien- 
cy  of  Indictment  omitting  essential  element  of 
ertne  stay  bo  raised  on  appeal,  although  di- 
(eadaat  did  aet  deaisr  or  sMve  te  arrest 
Jedgawat. 

That  an  indictmoit  diarging  possession  of 
and  setdDgiv  a  distfflsiy.  in  violation  of  Acts 
Uei,  pb  97Sk  I  2)  waa  laanfficient  ae  respects 


the  charge  of  posseBsion,  In  that  it  did  not 
allege  a  failure  to  register  the  still  with  a  prop- 
er United  States  officer,  may  be  raised  on  ap- 
peal, though  defendant  did  not  demur  to  tlie 
intBetment  or  file  a  motion  In  arrest  of  Indg- 
ment;  the  Indictment  omitting  an  eseantiel 
element  of  the  crime. 

4.  Criminal  law  «=s>I7(^oquIttal  ander  de- 
fective Indictment  held  aet  to  har  fttrlal  ■■- 
dor  one  property  dhiwa. 
Though  a  verdict  of  gnQty  of  possessinc  a 
still  most  be  treated  as  a  verdict  of  not  KuUtr 
of  violation  of  Acts -1921,  p.  372,  where  the  in- 
dictment falls  to  charge  that  the  still  was  not 
r^tered  with  the  pn^r  United  Ststes  officer, 
such  acquittal  does  not  sffect  the  right  to  try 
defendant  under  a  piojterly  drawn  indictment. 

AiHMl  from  Olrcnlt  Court,  Lincda  Coun- 
ty; W.  B.  SorreUs,  Judge. 

K  R.  ICdntlre  was  convicted  of  having  in 
hia  possession  and  setting  up  a  stiU  for  the 
manufocture  of  distilled  Qtlrlts,  and  be  ap- 
peals. Reversed  and  remanded. 

B.  W.  WUaon.  of  Pine  BlnCf*  for  appellant. 

T.  S.  Utley,  Atty.  Gen.,  and  Elbert  Godwin- 
and  W.  T.  Bammock,  Aast  Attya.  GeiL,  for 
the  State. 


SMITH,  J.  Appelant  waa  convicted  vn- 
diw  an  indictment  the  cbaigins  part  of  whldi 
la  aa  fkdlowa: 

*fChe  said  S.  B.  Hclntira  in  tiie  connty  and 
state  aforesaid,  on  the  20th  d^  cS.  July,  A.  D. 
1821,  did  then  and  there  willfully,  unlawfully, 
and  feloniously  have  and  keep  in  bis  poases- 
sion  a  still  worm,  a  still  and  distillery  for  the 
purpose  of  using  the  same  for  the  production  of 
distilled  spirits,  and  feloniously  set  said  still 
op  for  the  use  and  pnrposs  of  the  production 
of  distilled  spirits." 

The  Jury  returned  the  tcdlowlng  verdict: 

*^e,  the  Jury,  find  the  defendant  guilty  of 
having  a  still  in  Ua  possession  as  charged  in 
tiie  indictment,  and  fix  his  punishment  at  con- 
finement In  the  penitentiary  for  three  years.'* 

*Sben  waa  neither  a  danurrer  to  this  In- 
dtetment  nw  motloi  filed  in  arrest  of  Judg- 
ment; and  It  la  Iwdsted  by  the  state  that  It 
la  now  too  late  for  anieUant  to  question  the 
mffldenQr  of  the  indlctmenL 

A  number  of  errors  are  assigned  aa  hav- 
ing occurred  at.  the  trial ;  but  the  objection 
la  made  that  these  alleged  errors  are  not 
IHresented  for  decision,  for  fbe  reason  that 
there  is  no  bill  of  esoeptlons  In  the  caae. 
Our  view  of  the  case  renders  it  unnecessary 
for  us  to  pass  on  these  questions. 

The  indictment  In  this  case  is  based  upon 
section  2  of  Act  S24  of  the  Acts  of  1921 
(General  Acts  of  Arkansas  1921,  p.  372)  en- 
titled, "An  act  to  make  it  an  oCFeiise  to  set 
up  Off  operate  a  diatUlery  In  the  state  of  Ar- 


«»Va»  olhir  oaSM  see  same  «epls  aad  Unr-NVMBMB  la  an  KsyNambarad  DliMtB  and  MtMa 
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kansaSf  to  iwoTi4«  a  penalty  timetm  and 
tat  otber  mupOMa,**  flactlfla  2  (tf  tlila  act 
reads  as  follows: 

'Sec.  2.  No  pwson  •hall  k«q>  In  his  pos- 
MBtOB  any  atdl  worm  or  stfll*  withont  retis- 
terins  the  Mme  with  Uie  proper  United  States 
officer,  and  no  person  shaQ  set  np  to  be  used  as 
a  distillery,  any  still  worm  or  snbstitnte  there- 
for and  a  stm  or  substitute  therefor,  such  aa  a 
kettle,  washpot,  metal  tank,  or  any  other  res- 
sel  of  any  kind  for  the  purpose  Of  UBin?  same, 
or  whidi  after  being  so  set  np,  xaay  be  nsed 
for  the  prodncUon  of  distilled  spirits.** 

It  Is  obvloos  that  section  2  of  the  act 
creates  two  offenses.  The  first  is  that  of 
keeping  In  one's  poBsesslon  a  still  worm  or 
still  without  registering  It  with  the  proper 
officer  of  the  United  States ;  and  the  second 
offense  Is  that  of  setting  up  to  be  used  as  a 
distillery  any  stilt  worm  or  substitute  there- 
for. It  is  alflo  obvious  that  the  first  offense 
there  created  Is  not  merely  the  keei^g  of  a 
still  worm  or  still  in  one's  posseesltm,  but  to 
do  so  without  registering  the  same  with  the 
propw  United  States  office.  Such  Is  the 
ei^resB  language  at  Uie  statute,  and  as  the 
Legislature  had  the  rlffiit  to  circumscribe 
the  offrase  in  any  way  it  saw  propw  to  do 
we  seed  not  stop  to  inquire  wtiat  the  legls- 
latlTe  purpose  wae  in  maldns  it  an  <aisBaa  to 
keep  In  one's  possession  any  stm  worm  or  stlU 
In  the  event  only  Quit  he  had  not  registered 
Oie  stm  worm  or  stlQ  with  the  pnqw  United 
States  ofBoer.  Havb^  made  the  failure  to 
r^Elster  with  ttie  United  States  ftf  cer  «n  ee- 
BOitial  caemoit  of  OtB  offense,  the  Lf^Uu 
ture»  in  the  same  act,  provided  a  means  by 
whidi  this  essential  element  of  tba  crime 
might  be  proved.  This  was  done  In  section 
6  of  the  act,  whic^  Is  as  follows: 

"Sec.  6.  The  certificate  of  the  proper  col- 
lector of  internal  revenue  with  respect  to  any 
particular  still  or  distillery  found  in  this  state, 
shall  be  accepted  In  any  court  of  the  aUte  as 
evidence  of  the  status  of  such  still  or  distilling 
apparatns.** 

[1]  TbB  testimony  in  the  case  is  l^aUy 
sufficient  to  eostaln  a  conviction  for  dther 
of  the  offenses  created  by  section  2,  as  it  is 
shown  that  appellant  and  his  associates 
carried  the  still  to  a  place  in  the  woods, 
where  they  were  seen  busily  engaged  in  set- 
ting it  up;  but  the  verdict  shows  that  he 
was  convicted  for  the  commission  of  the 
crime  of  having  a  still  worm  or  still  In  his 
possession. 

[7]  The  indictment  waa  not  dra^vn  In 
counts,  nor  Is  the  couvlctloD,  as  refiected  by 
the  Jury's  verdict,  a  general  one.  It  ts  the 
law  that  where  the  conviction  is  a  general 
one  upon  an  indictment  containing  several 
counts,  one  good  coqq^  Is  sutSclent  to  war- 
rant an  afflrmanoe  of  rfie  conviction.  Pow- 
en  F.  iJaited  StMte^  ^  U^  S.  803.  82  Smk 


Ct  281,  60  U  Bd.  448.  Bo.  bersk  U  the  vex^ 
diet  was  a  general  one  we  might  affirm  the 
conviction  upon  the  theory  that  the  indict- 
ment sufficiCTtly  charged  the  offense  of  set- 
ting up  a  stm  for  the  use  and  purpose  of  the 
production  of  distilled  spirits,  for  tbe  iadlcfc- 
ment  does  charge  that  offense. 

tS]  We  have  here  an  Indlctmeiit  wbkta  at- 
tempts  to  charge  both  offenses,  but  is  iusnf- 
fident  to  dui^  tbe  first  offense  for  tha 
reason  that  St  does  not  allege  a  failure  to 
register  the  still  wltix  the  proper  United 
States  officer.  Yet,  tlie  oomct.  setwithstand- 
Ing  tbe  failnre  of  IJie  Indictment  te  pro^ly 
charge  both  offenses,  submitted  the  Question 
of  appellanf^s  guilt  upon  eacb  of  these 
charges.  This  was  done  in  an  Instruction 
numbered  8,  which  reads  as  follows : 

"3.  To  warrant  conviction  it  is  not  necessary 
for  the  state  to  show  that  the  defendant  ac- 
tually manufactured  intoxicating  Uqqor,  but 
It  BhaU  be  suffident  if  you  believe  from  an  the 
evidence  beyond  a  reasonaUe  doubt  that  the 
defendant  bad  a  etUI  or  any  vessd  of  any  Und 
for  the  production  of  distilled  spirits  In  his 
possession  or  set  up  sndi  stm  or  have  In  his 
poasearton  a  still  worm  to  be  asad  in  the  pn>- 
doetion  of  distilled  spirits.** 

Here  the  Jury  was  told  that  a  conviction 
might  be  had  if  the  "defendant  had  a  sttU  or 
any  vessel  of  any  kind  for  the  production  of 
distilled  spirits  in  his  possession,"  or  set  np 
said  still  or  still  worm  to  be  used  In  the  pro- 
duction of  distilled  spirits. 

Bespon^ve  to  this  instruction  the  Jury 
found  the  defendant  guilty  "of  having  a  still 
in  his  possesion,"  but,  as  we  have  idiown. 
the  Indictment  does  not  suffldenUy  diarge 
that  offenee. 

It  is  insisted,  however,  tha^  inasmucb  aa 
appellant  did  not  demur  to  the  indictment 
nor  file  a  motion  In  arrest  of  Judgment,  be 
cannot  raise  here  for  the  first  time  the  ques- 
tion of  the  si^Bciency  of  tb»  IndietmotL  In 
support  of  this  position  the  case  at  Farr  v. 
8tate>  8B  AA  134.  137  8.  W.  06S,  among 
others,  is  cited.  In  the  case  of  Fferr  T.  State, 
supra,  we  said: 

"The  defendant  did  not  demur  to  It  [the  in- 
dictment], or  file  a  motion  in  axreat  of  judg- 
ment Without  passing  upon  the  sufficiency 
of  the  indictment,  it  Is  only  neeessary  te  aUta 
that  it  is  good  in  snbstanee,  and  that  Jo^- 
ment  could  have  been  rtoidwed  thereon  against 
tbe  defendant.  Tonnger  v.  State,  87  Ark.  116, 
and  eases  dted." 

The  case  of  Younger  v.  State,  37  Ark.  116, 
followed  the  case  of  State  r.  Eeitb,  37  Ark. 
96,  in  which  case  the  appellee  was  charged 
In  the  Indictment  agaljost  bim  with  tiaving 
sold  intoxicating  liquors  without  the  owner 
or  owners  thereof  having  iwevlously-  pro- 
cured a  license  authorizing  such  sale.  Tb» 
court  said  of  this  indictment  that  all  of  tts 
aUegatJona  xaigbt  be  truek.and  xet  tha  de> 
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tedant  bo  go&tr  of  bo  offeuMb  u  It  v»i  not 
•ll^Ml  that  he  had  acdd  Uauor  wlthont  U- 
ccnoe,  for  If  he  had  Ucanoo  It  would  haro 
been  nnlmportant  whether  the  owner  of  the 
Bqoor  had  license  or  not,  for  tmdor  Om  law 
aa  it  tben  waa  any  licensed  dealer  eonbl  sell 
his  own  Uauor  or  the  Honor  eC  anoOer  with- 
out offtmaOi 

This  qaestlon  was  Tery  tboronghly  con- 
sidered In  the  case  of  Beard  v.  States  19  Ark, 
293.  95  S.  W.  995,  Ann.  Oas.  m  where  we 
said; 

**It  la  next  cootuided  that  1b«  indlctmeot  does 
not  diarge  aa  offense,  and  that  the  eonvlcUon 
thereon  cannot  be  snatained  becaaae  It  faili 
to  allege  that  the  act  of  carnal  kno^edfe  waa 
committed  bj  the  aecoaed  acainat  the  wUl  of 
the  female.  If  the  aufficiency  of  the  indict- 
ment had  been  qaeitl(med  hj  demurrer,  we  are 
not  prepared  to  sajr  that  tbt  demnrrer  should 
not  have  been  sustained.  We  do  not  decide 
that  qnestioix  The  indictment  waa  not  gaes- 
tloned  either  by  demurrer  or  by  motion  in  ar- 
rest of  judgment,  and  we  are  eoafronted  only 
with  the  proportion  'whether  or  not  the  al- 
leged defect  can  be  taken  advantage  of  for  the 
firat  time  after  the  trial  and  Terdict  and  in  this 
court  on  appeal  or  writ  of  error.  Where  an 
indictment  omits  an  allegation  of  some  essen- 
tial element  of  tiw  crime— In  oUier  words,  if 
It  faOs  to  charge  a  public  offense,  it  is  void, 
and  can  bo  questioned  for  the  first  time  on 
appeal,  without  a  demurrer  or  motion  in  arrest 
of  Judgment  hsTing  been  interposed.  12  Cyc 
of  Law  and  Proc.  pp.  811,  812,  and  cases  cited. 
But  when  the  defect  is  one  of  form  or  of  im- 
perfect expression  merely,  it  can  not  be  taken 
advantage  of  on  appeal  or  writ  of  error  for  tiifi 
firat  time.  In  other  words,  if  tiie  Indictment 
imperfectly  charges  a  public  offense,  the  de- 
fect must  be  taken  adrantage  of  by  demurrer 
■or  motion  to  quash;  but  if  It  omits  entirely 
■n  allegation  of  some  essential  element  of  the 
crime  charged,  so  that  it  can  be  said  that  no 
offense  is  chafed,  then  it  can  be  taken  advan- 
tage of  at  uiy  time.  1  Bishop,  Crim,  Proa  { 
707a;  Clark.  Crlm,  Proc.  f  118:  Heymann 
B«c^  8  li.  B.  Q.  B.  102;  Bradlaugh  v.  Reg.. 
3  Q.  B.  DiT.  607;  Brennan  t.  People,  110  BL 
035;  Pe<«>le  t.  Swenson,  40  Cal.  888;  State 
Knowles,  34  Kan.  S^;  People  t.  Sehultx,  80 
IGch.  114." 

In  the  Beard  Oase,  supra,  the  court  readied 
flift  condoslon  thal^  nndw  the  test  tliae  laid 
down,  the  t^ense  (that  of  rape)  for  which 
Beard  had  been  convicted  was  sufficiently 
charged  In  the  Indictment,  and  hla  convic- 
tion waa  sustained. 

But  the  indictment  here  Is  not  sufficient  to 
meet  that  test,  at  least  the  part  of  It  upon 
which  the  conviction  was  had  does  not  meet 
that  test,  for  the  reason,  as  stated  by  Chief 
Justico  £ngli3h  In  the  case  of  State  v.  Keith, 
supra,  the  allcgadons  of  the  Indictment 
ml^t  be  proved  and  yet  appellant  be  guilty 
of  no  offense;  and  such  is  the  case,  IX  appel- 
lant merely  k^pt  a  still  in  bis  posseaalon 


.  8TATB  eai 

a.w.> 

wtthoot  zogtoterlng  tt  Willi  tlw  iv^per  ofllear 
of  the  United  Stataa. 

[4]  Tho  Terdict  at  flia  jury  In  tlila  caaa 
must,  no  doubt,  be  treated  aa  a  verdict  of 
not  guilty  vjtan  what  Is*  la  effect,  the  aeeond 
count  of  tbe  Indictment;  bot  the  acqolttal 
doea  not  aflbct  the  right  to  try  aKMUant  im- 
der  an  Indictment  properly  charging  him 
Willi  keepti^  in  hie  possession  a  still  worm 
or  still  without  registering  the  same  vTlth 
the  proper  United  States  officer. 

The  Judgment  will  ther^ore  be  reversed, 
and  tho  cause  remanded  for  fortber  iovh 
ceedings  If  the  state  so  dectb 


JETT  V.  STATE.    (No.  103.) 
(Supreme  Court  of  Arkansas.  Jan.  23,  1922.) 

1.  HonrioMe  «s>188(6)— ExoIbiIIri  defendant's 
evidsaes  that  deesassd  had  bees  oonvtelsd 
of  roMMry*  to  show  that  he  was  daagereut 
siaa,  lisM  sot  error. 

In  a  prosecution  for  murder,  where  d'efendi 
ant,  though  not  an  officer,  while  attempting  to 
arrest  deceased  shot  and  killed  Mm  in  alleged 
Helf-defense,  excluding  an  authenticated  copy 
of  a  Judgment  in  another  state  sentencing  the 
deceased  to  the  penitentiary  on  a  cha^e  of 
robbery,  to  show  deceased  waa  a  dangerous 
man,  held  not  error. 

2.  Hsmlolde«»l88(S)— Evideseeof  dseeased's 
-geseral  reputatlbii  for  peaoo  and  quiet  held 

admissible  en  the  plea  of  self-tfsfonse. 
Where  defendant  though  not  an  officer,  in 
attempting  to  arrest  deceased  shot  and  killed 
him,  and  pleaded  self-defense,  it  waa  competent 
for  Pendant  to  show  deesased's  general  r«p- 
ntatien  for  peace  and  qaiet  as  a  drcnmstance 
to  be  considered  by  the  Jury  In  deterntbtaig  who 
waa  the  aggressor;  but  sndi  faiqntiy  was  -psop- 
erly  limited  to  proof  of  general  repntatioa. 

3.  Criminal  law  «=>829( I)— Refusal  of  Instruo- 
tlon  covered  by  another  Instmctlon  not  error. 

In  a  prosecution  for  murder,  refusing  in- 
BtrQctiona  fully  covered  by  another  Instruction 
given  by  the  eonrt  is  not  error, 

4.  Arrest  «=>S5--HoniIelde  «=s>lll— Ose  may 
legally  refuse  to  ssbralt  to  arrest  by  ese  sot 
aa  ofltaar,  feat  wftb  whom  e«ears  had  left 
warraat. 

Where  deCendsnt  was  not  an  officer,  the 
action  of  Mem  leaving  a  warrant  with  Urn  to 
be  served  on  the  deceased  did  not  clothe  de- 
fendant with  authority  to  arrest  deceased,  and 
defendant  was  merely  a  volunteer,  and  deceased 
was  under  no  legal  duty  of  submitting  to  arrest, 
but  could  refase  to  submit,  and  offer  such  force 
and  resistance  as  was  reasonaUy  nceessary. 

5.  Honlolde  ^105,  109— An  offloer  with  a 
warrant  for  arrest  of  one  charged  with  mis- 
demeanor would  have  no  right  to  kill  to  pre- 
vent escape,  but  could  kill  Is  self-defense. 

Even  an  officer  properly  clothed  with  tho 
authority  of  a  valid  warrant  oi  arrest  would 
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have  no  rigU  to  kill  6nk  chtrgtA  wfth  misde- 
meanor to  prevent  his  eecape,  bat  this  woold 
not  prevent  an  oOcer  tnm  kflUng  In  self* 
defenn, 

«.  HonlbMB  «»ie5— OWnr  aalflf  m  mra 
force  Mail  aaeassary  to  werooaM  ratitloea 
whoa  aMkiag  arraet  la  hlaawlaaa. 

It  is  the  dnty  of  a  misdemeanant  to  aabmtt 
to  arrest  b7  an  officer  possessing  a  warrant, 
and  sucti  officer. does  not  become  the  agsressor 
or  moving  part;  in  an  encoanter,  because  it  is 
always  liis  duty  to  make  the  arrest  and  over- 
come such  resistance  as  is  eneoontered,  using 
no  more  force  than  la  reaamiablr  neceaaarf  for 
that  purpose,  and  If  in  ao  dobig  he  kllla  person 
he  seeks  to  arrest  he  is  blameless. 

7.  Homicide  «s>300(3)— Instruotioa  oa  telf- 
dafmae  whara  dafeadaat  killed  v^lla  beliavlag 
he  had  a  legal  right  to  arraat  daeaaaa^  ap- 
provad. 

Where  defendant,  not  an  officer,  claimed 
to  have  been  acting  as  such  In  arresting  de- 
ceaaed  at  the  time  of  the  killing,  which  he  al- 
leged was  In  aelf-defenae,  an  instmction  that  if 
deceased,  at  the  time  defendant  shot,  waa  mak- 
ing demonstration  as  if  to  draw  and  nse  weapon 
and  attack  defendant,  for  any  purpose  other 
than  to  prevent  defendant  from  attacking  him, 
and  it  ao  appeared  to  defendant  ander  such 
circumstance  as  made  it  reaaonable  for  him  to 
entertain  auch  belief,  acting  in  good  faith,  and 
withont  faidt  or  careleaansaa  w  hia  part  de- 
fendant flrad  fatal  ahot,  he  waa  not  guU^  of 
any  crime,  IMd  aoffleient. 

8.  HsmMda  «s»l56(l),  354-Defeadaafs  aiia- 
likaa  helM  that  ha  had  a  right  to  arraat  da- 
oeaaed  might  ha  oonaldared  la  aaieaalag  paa- 
lahmeat,  but  Mt  to  prove  want  of  maUea. 

Defeadant'a  orroneona  IwUef  thid  it  waa 
hia  dnty  to  amat  the  deceased  woold  aot  en- 
large Ua  own  rii^te  or  abridge  deceased's 
rights,  and,  wfaUe  hia  mistaken  Idea  that  he  had 
legal  right  to  arrest  deceased  mJ^ht  have  been 
taken  into  account  in  asaeasing  hia  punishment, 
it  waa  competent  for  no  other  porpose,  and 
was  not  admiasiUe  to  ahow  want  of  malice  in 
fact 

9.  Hamloido  «=>I3.  231— Malloa  may  ho  ahowa 
by  III  will  or  Implied. 

Defendant's  ill.  will  or  hatred  for  deceased 
ma;  ahow  express  malice,  but  malice  may  be 
implied  without  a  ahowing  of  personal  ill  wiU. 

10.  Homlelda  •S9ll— ^'Malloa^  drtlae*. 

Malice  In  ita  legal  senae  meana  a  motive  or 
purpose  from  which  flows  the  act  inJtnionB  to 
anther  person,  done  intentionally  and  without 
lawful  excuse,  and  ia  more  comprehenaive  than 
enmity,  ill  will,  or  revenge. 

[Bd.  Note.— rFor  other  definitlona,  aee  Words 
and  Ruraaea,  First  and  Second  Series,  Malice.] 

11.  Homioide  «s>l3— If  defaadaat  mlatakaaly 
aad  without  legal  right  parslated  In  tho 
wrongfal  arrest  of  deceased  to  the  polat  of 
kirilag  him,  nalloe  Is  Implied. 

Where  defendant,  pleading  self-defense  in 
attempting  to  arrest  deceaaed  under  a  warrant 
given  him  by  officero,  shot  and  killed  deceased. 
If  ha  did  ao  beeanae  deceased  would  not  aobmlt 


to  arreat,  or  if  deceased  Afl  no  asore  Oan  re- 
fose  to  BUbmit,  then  tbe  law  fanpatea  midlce 
on  part  of  defendant.  • 

Appeal  from  Olrealt  Court.  GnUgbead 
Goiuitr;  B.  a.  Ii.  JobDMii,  Jndgo. 

3.  Jatt  WIS  coDTicted  of  mnrder  tai  the 
second  degree,  and  he  appeals.  Afltmed. 

O.  H.  Hurst  ot  Monette.  J.  T.  Johnston,  of 
Lake  City,  and  B.  L.  Weetbrooke.  of  Jocee- 
boro,  for  appellant. 

J.  S.  UU«y,  Atty.  Qen..  and  Glbert  Oodwfai 
and  W.  T.  Hammopk,  AmkL  AttyBL  Gol,  for 
the  State. 

SMITB,  J.  Appellant  waa  convicted  of 
mnrder  in  the  oecond  degree^  and  given  i 
sentence  of  ten  years  in  the  penitentiary, 
and  baa  appealed. 

A  warrant  of  arrest  had  been  issued  by  a 
Justice  of  the  peace  for  the  arrest  of  Clyde 
Oibaon  on  a  charge  of  disturbing  the  peace 
Two  offlcera  uodertoofc  the  service  of  this 
warrant,  bnt  they  Called  to  find  GUwoii,  and 
left  the  warrant  wltli  a  Mr.  Allen,  with  the 
request  that  he  give  it  to  appellant  for  serv- 
ice. When  the  warrant  was  oflFered  appeH- 
lant  he  at  first  declined  to  accept  it,  for  the 
reason,  as  stated  by  him,  that  he  waa  un- 
armed, and  he  knew  Gibson  to  be  a  danger- 
ous man,  but  be  agreed  to  make  the  arrest 
if  provided  with  a  pistol  for  drfensive  pur- 
poses. A  pistol' was  given  appelant,  and  be 
accepted  the  warrant  and  undertook  to  Ban 
it  Appellant  found  OitMon  and  read  the 
warrant  to  bim.  Gibson  made  the  statement 
that  he  would  hot  submit  to  arrest  except 
by  a  "real  officer."  The  testimony  la  In  cbor 
fllct  as  to  what  happened  after  the  warrant 
was  read.  According  to  the  testimony  <m  be- 
half of  the  state,  Olbeon  started  to  walk 
away  after  the  warrant  bad  been  read.  A^- 
pellant  told  him  to  stop  or  he  would  km  Um. 
Gibson  continned  to  walk  away,  and  MppA- 
lant  again  told  blm  to  stop  or  be  would  kill 
him.  Gibson  continued  to  walk  away,  when 
appellant  ahot  and  killed  him.  According  h> 
appellant,  he  told  Gibson  to  stop,  that  he  had 
to  do  his  dnty,  and  that  Gibson  then  stcqiped. 
turned  suddenly  around,  and  threw  bis  band 
to  his  hip  pocket,  when,  thinking  Git>son  waa 
about  to  shoot  him,  he  fired  the  fatal  ahot 
It  was  shown  that  Gibson  was  nnaxmed  at 
the  time. 

Appellant  testified  that  he  attempted  to 
arrest  Gibson  because  he  thought  it  was  his 
duty  to  do  BO,  but  that  he  used  no  force  to 
effect  the  arrest  until  Gibson — as  appelant 
thought— attempted  to  draw  his  pistol,  when 
he  fired  to  protect  himself. 

[1,  2]  Appellant  was  permitted  to  offer  tes- 
timony to  the  effect  that  Gibson  bore  the 
reputation  of  being  a  quarrelsome,  torbulent 
and  dangeroQB  man.  But  tite  court  refused 
to  permit  him  to  ullet  in  evldoice  an  antSuB* 
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Heated  eop7  <tf  tbB  Jndcment  of  a  circuit 
eoojt  In  Misaonrl  sutendng  Gibson  to 
penltentiajT  upon  a  lAea  of  guilty  to  a  charge 
of  robbery.  Error  Is  also  assigned  In  giving 
and  in  reusing  to  give  certain  Instructlona. 

^0  error  was  conunltted  in  refusing  to  ad- 
mit the  excluded  record  of  Gibson's  plea  of 
guilty.  Inasmadi  aa  ain)eUant  pleaded  seU- 
defense.  It  was  competent  for  him  to  show 
Gibson's  general  reputation  for  peace  and 
quietude  as  a  circumstance  to  be  considered 
by  the  Jury  in  determining  who  was  the  ag- 
gressor in  the  fatal  encounter.  But  the  tes- 
timony was  inropaly  limited  to  proof  of  gen^ 
eral  reputation.  It  is  not  competent  In  such 
OSes  to  prove  Efpedflc  acts  of  violence  or 
bad  eonduct  Hardgrares  t.  State,  88  Ark. 
281.  114  S.  W.  216;  Coulter  t.  State,  100 
Ark.  6«1,  140  S.  W.  710;  Campbell  t.  State, 
38  Ark.  498;  Palmore  t.  State,  29  Ark.  248; 
Carter  t.  State,  108  Ark.  124, 156  S.  W.  443; 
Trotter  t.  State,  148  Ark.  468.  231  S.  W.  177. 

p,4I  Appellant  reqoiested  three  Instme- 
tions,  all  of  which  wwe  refused.  The  flrst 
<tf  these  Instructions  was  fully  covered  by 
anoOm  Instmetion  given  by  the  court.  The 
second  and  third  Instructions  requested  by 
■pp^nt  read  as  follows: 

"(2)  Yon  are  further  instmcted  that,  should 
yon  find  the  defendant  actiag  in  good  faith, 
Mly  beUeving  that  he  was  a  legal  officer,  and 
had  a  right  to  serre  warrant  and  make  arrest, 
and  in  so  doing  killed  deceased,  acting  upon 
■oefa  actions,  words,  or  demonstration  of  de- 
ceased as  would  causa  a  reasonable  person  to 
believe  the  killing  of  deceased  necessary  to 
protect  bis  own  life,  then  you  will  find  the  de- 
fendant not  guilty. 

"(8)  Yon  are  instrueted  that,  should  yon  find, 
the  defendant  acting  under  the  belief  tbat  he 
was  authorised  to  serve  the  warrant  on  de> 
ceased  and  make  the  arrest,  and  in  the  die- 
diaige  of  what  he  believed  to  be  his  du^,  de- 
etased  made  a  demonstration  as  if  to  draw  a 
weapon,  if  yon  find  sucb  demonstration  was 
made  by  deceased,  the  defendant,  beUeving  be 
woald  sustain  greet  bodily  barm  or  loss  of  life, 
defendant  without  carelessness  or  negligence 
Ml  his  part,  was  justified  in  shooting  deceased 
to  protect  himself." 

Over  app^lant^s  objections  the  court  gave 
iastructlcnis  to  the  effect  that  appelant  had 
no  right  to  serve  tte  warrant  on  cniMOii, 
whldi  was  offered  In  evidence,  and,  over 
appellantrs  objections,  gave  Instructions 
Qumb^ed  4  and  6  as  follows: 

"(4)  It  Is  admitted  in  the  record  that  the 
defendant  was  not  an  officer,  and  yon  are  there- 
fore instructed  that  he  had  no  right  or  author- 
ity to  serve  tbe  warrant  in  evideneo  on  CSyde 
^bson,  deceased. 

Yen  are  instvaetsd.  thab  a  map  oannet 
biiiv  about  a  quarrel  or  encounter  and  then 
JasttCy  Umsclf  nnder  the  lev  of  self-defense  un- 
less be  in  good  faith  endeavored  to  abandon 
the  difficulty  and  did  all  within  his  power,  con- 
sistent with  his  safety,  to  avert  the  necessity  of 
the  fcinihg  b^ore  libe  mortal  idjary  inu  tafileted; 


and.  if  tiie  iniy  bdieves  from  the  evidence  in 
tbe  case  that  tbe  defendant,  being  armed  with 
a  deadly  weapoo.  went  to  tlie  deceased  for  tbe 
purpose  of  arresting  him  on  a  warrant,  charg- 
ing him  with  a  misdemeanor,  and  intended  to 
make  tike  arrest  usdng  sndi  weapon,  if  ft 
became  necessary  to  sobdne  deceased,  and  that 
deceased  ^  no  fliore  than  refuse  to  submit 
to  defendant  and  be  arrested,  and  that  defend- 
ant  shot  and  killed  him  for  tliat  reason  alone, 
then  yon  are  instructed  that  defendant  is  guilty 
of  murder  in  the  flrst  or  second  degree  aa  de- 
fined to  yon  in  otiier  Instmetlons  given  in  this 
case." 

In  addition,  the  court  gave  the  usual  in- 
structions given  in  homicide  cases  where  tbe 
plea  of  self-dtfoise  is  interposed,  but  In 
these  instructions  made  no  refer«ice  to  the 
fact  that  appellant  claimed  to  have  been 
acting  as  an  officer.  In  other  words,  as  the 
case  was  submitted  to  the  Jury  app^ant 
was  stripped  of  any  protoctlMi  growing  out 
of  the  fact  that  he  believed  he  was  die* 
charging  his  duty  and  was  within  his  legal 
rights  in  att«npting  to  arrest  Glbs<m.  The 
correctness  of  this  theory  presents  Oe  real 
qnestton  In  the  case. 

Objections  were  made  to  certain  other  in- 
structions given,  which  we  do  not  set  out,  as 
our  discussion  ift  tbe  instructions  wbtdi  we 
do  set  out  answers  those  objections. 

It  is  ocmceded  tiiat  appellant  was  not  an 
offica  and  tliat  tbm  action  of  the  cS&cen  In 
leavlnc  tiie  warraat  to  be  served  by  Urn 
doOied  blm  with  no  authority  to  arrest 
Gibson;  and  tbls  ia,  ot  course,  tbe  law.  Ap- 
penant  was  a  volunteer,  and  Gibson  was 
under  no  legal  duty  of  submitting  to  the  ar- 
rest tTpm  tbe  ccmtrary,  Gibson  was  within 
his  legal  rights  In  refusing  to  submit  to  ar- 
rest, and  Ip,  otfeiinf  wadt  force  and  resist- 
ance to  fibe  attempt  to  arrest  him  as  was 
reasonably  necessary  to  aecomplUh  that 
end.  Bruce  t.  State,  68  Ark.  810,  67  S.  W. 
1103 ;  Johnson  v.  State,  B8  Ark.  07,  23  8.  W. 
7;  Boberson  v.  State,  B8  Ark.  510,  14  B.  W. 
902;  AppletoB  V.  State,  fH  Ark.  OOO^  SS  S. 
W.  1006;  1  Bishop's  New  Orlmlnal  law,  f 
868. 

[VI  The  cbarge  against  Gibson  was  a  mis- 
demeanor, and  erven  an  officer  properly 
dothed  with  the  authority  of  a  valid  war- 
rant of  arrest  would  have  had  no  right  to 
kill  Gibson  to  prevent  his  escape.  As  is  said 
In  xaany  cases,  it  is  better  that  tbe  misde- 
meanant be  suffered  to  escape  rather  than 
that  be  be  killed  to  prevent  his  escape,  as 
he  may  be  taken  on  anothtf  day.  Th(»nas 
V.  Klnkeed,  65  Ark.  502,  18  S.  W.  854.  16  L. 
R.  A.  558,  29  Am.  St  Ref).  OS.  But  there  Is 
a  difference  in  sncb  cases  betwe^i  the  rfgbt 
to  kill  the  misdemeanant  to  prevent  his 
escape  and  the  right  to  kill  him  to  prevent 
him  from  kUllhg  the  officer  or  Inflicting  great 
iwdliy  harm  up<m  Che  offlcsTf  who  Is  at- 
^^qtctttg  t»  make  ^  arrest 
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[I]  If  thA  arrMt  is  anfiunlnd,  It  Is  tbe 
duty  of  tbe  officer  to  make  It,  and  it  Is  the 
duty  of  tbe  mlademeaiuuit  to  submit  to  the 
arrest.  In  Budb  cases  tbe  <^cer  does  not 
become  the  a^essor  in  the  sense  in  whicli 
that  term  is  used  In  designating  tbe  moving 
party  In  encounters  betwedi  prirate  citizena. 
The  officer  never  becomes  tbe  aggrenor  in 
tbat  sense,  because  It  is  always  his  duty  to 
mabe  tbe  arrest,  and  In  the  discharge  of 
that  du^  be  had  the  ri^t  to  advance  and 
to  overcome  such  resistance  as  is  encounter- 
ed, using  no  more  force  than  is  reasonably 
necessary  for  tbat  puri>0Be,  and,  if  in  doing 
this  he  kills  the  person  he  thus  seeks  to  ar- 
rest, be  is  blameless,  for  he  did  no  more 
than  his  duty  required  bim  to  do.  Gillespie 
V.  State,  69  Ark.  573.  64  &  W.  947;  Smith 
V.  State.  60  AriL  132,  26  S.  W.  712,  43  Am. 
8L  Rep.  20. 

{7]  But  tbe  person  thus  protected  Is  the 
officer  engaged  in  the  discbarge  of  an  official 
duty.  Appellant  was  not  an  officer,  and  had 
no  duty  to  discharge.  Gibson  was  tmder  no 
duty  to  submit  to  tbe  arrest  Appellant  had 
no  right  to  use  such  force  as  was  necessary 
to  OTWCome  Glbscm's  resistance.  Upon  the 
contrary,  Gibson  had  tbe  right  to  use  auoh 
force  as  was  reasoaably  necessary  to  protect 
himself  from  the  arrest,  and,  to  the  extent 
that  appellant  sought  to  effect  Gibson's 
arrest,  just  to  tliat  extent  was  he  the  ag- 
gressor, because  be  was  acting  without  right 
Of  course,  the  mere  attonpt  on  appellant's 
part  to  arrest  Gibson  gave  Gibson  no  rlgbt 
to  kill  appellant,  and,  If  Glbs<Hi  attempted  to 
ahofrt  aKMllant  not  to  protect  bims^  from 
danger  or  injury,  but  only  from  threatened 
arrest,  then  he  was  about  to  use  an  excess 
of  force,  and,  to  the  extent  of  this  excess; 
became  himself  the  aggressor,  dad  against 
tiiat  aggression  appellant  would  have  bad 
tbe  xlgbt  of  Bdf-de(6nse.  This  feature  of 
tbe  case  was  covered  by  Instruction  num- 
bered 11,  wliich  dealt  witb  tbe  question  of 
the  appearance  of  danger.  In  this  instruc- 
tion the  jury,  among  other  things,  was  told 
that  "if  the  deceased  at  tbe  time  tbe  de- 
ffflidant  shot  bim  was  making  a  demonstra- 
tion as  if  to  draw  a  weapon  or  to  use  a 
weapon  and  to  attack  defendant  for  any 
puiiraee  other  than  to  prevent  the  d^endant 
from  attacking  bim,  and  it  so  appeared  to 
tbe  defendant  under  such  circumstances  as 
made  it  reasonable  for  him  to  entertain 
such  belief,  acting  In  good  faith  and  wltlioat 
fault  or  carelessness  on  his  part  defendant 
fired  tbe  fatal  shot"  be  was  not  guilty  of 
any  crlina  The  remainder  of  the  instruc- 
tion and  other  Instructions  gtvem  adarged 
upcm  this  theme. 

[1]  It  Is  insisted  that,  inasmtKdi  as  malice 
la  an  essentia]  Ingredient  of  murdw  in  ei- 
tber  tbe  flrst  or  secosid  dsC^  court  was 
In  amw  In  glvtag  iost^ctbsis  numlMnd  8 


and  1^  for  the  reason  tbat  time  Instroctlons 
excluded  from  tbe  jury.  In  detemdniiig 
whether  malice  in  fact  eadsted  on  tbe  part 
of  appellant  any  conslderatiou  ofappdianfs 
bell^  that  be  bad  the  rl^t  to  make  the  ar^ 
rest  if  he  honestly  oitnialned  tbat  l>eUef, 
even  though  be  was  In  £act  mistaken  In  his 
belief.  Upon  this  feature  of  the  case  it  may 
be  said  that  appellant's  misapprehension  of 
his  duty  in  tbe  premises  could  not  enlarge 
his  own  rights,  nor  abridge  those  of  Gibson. 
His  mistake — if  he  were  honestly  mistakrai 
— might  have  been  taken  Into  account  by  the 
jury  in  assessing  his  punishment ;  but  no  In- 
struction to  tbat  etTect  was  reciuested,  and 
his  mistaken  belief  was  competent  for  no 
other  purpose. 

[9]  There  may  have  been  here  an  entire 
absence  of  personal  ill  will  or  hatred  on  the 
part  of  appellant  toward  Gibson,  but  it  does 
not  follow,  <m  that  account  that  tbe  killing 
was  not  malidouB.  The  existence  of  sudi 
feelings,  if  proved  by  the  testimony,  may 
show  the  presrace  of  express  malice;  but 
malice  need  not  be.  express.  It  may  be  im- 
plied. And,  in  order  for  it  to  be  implied,  it 
Is  not  essential  tbat  a  Showing  of  personal 
III  will  be  made. 

[10]  Tbe  term  'Malice*'  has  been  many 
times  defined  by  this  and  other  courts.  In 
1  Mlchie  on  Homldde,  i  lU  many  of  these 
definitimia  are  .collected.  It  Is  there  said: 

"Malice  when  attempted  to  be  defined  has 

been  necessarily  ^ven  a  more  compi^hensive 
meaning  than  enmity  or  111  will  or  revenge,  and 
has  been  exteoded  so  as  to  inclnde  all  tjiose 
states  of  mind  ander  which  tfae  IrilUng  of  a 
person  takes  place  without  any  cause  which 
will  in  law  excuse,  justify,  or  extenuate  the 
homicide.  The  term  in  ita  legal  senae  means 
a  motive  or  purpose  from  wfaicb  flows  the 
act  injurioua  to  another  person,  done  inten* 
tionally  and  without  lawful  ncuse.  MaHce,  as 
appended  to  tbe  offense  of  msrder,  need  net 
denote,  and  is  not  restricted  to,  spite,  malevo- 
lence, hatred  or  ill  will  to  the  person  killed, 
nor  to  a  killing  In  cold  blood,  as  witb  a  settled 
design  or  premeditation,  nor  to  a  wicked  design 
against  the  person  killed.  But  malice  as  es- 
sential to  the  crime  oi  mnrder  haa  a  more  ex- 
tended meaning,  and  is,  or  better  say  is  char- 
acterised and  nmnifested  fay,  the  intentional  do- 
ing ttf  a  wrongful  act  towards  another  wlthont 
legal  excBse  or  justificatioa,  widch  may  prolA- 
bly  result  in  depriving  aucfa  person  of  hia  life, 
and  is  not  confined  to  an  intention  to  take  away 
the  life  of  such  person.  It  is  said  that  malice 
includes  not  only  anger,  hatred,  and  revmge, 
'but  every  oUier  onlawfal  and  unjnstifiabls  mo- 
tive.' " 

[11]  If,  therefore^  as  was  said  in  lastruc- 
tioi  numbered  3,  ai^llant  "shot  and  killed 
Clyde  Gibson,  because  be  would  not  submit 
to  being  arrested,"  ae,  as  was  said  in  In- 
struction numbered  6,  if  "deceased  did  no 
more  than  refuse  to  submit  to  defendant  and 
be  arrested,  and  (that)  defendant  shot  and 
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Ulled  Um  for  that  reason  al<me,**  then  Qie 
law  Imputed  malice,  or,  as  Is  more  com- 
monly said,  mallre  Is  implied,  and  the  court 
did  not  err  In  so  telling  the  jury.  This  la 
true  because,  if  the  drcumstancea  hypothet- 
Ically  stated  were  true,  sppellant  ^s  do- 
ing an  imlawful  and  wrongful  act  and  one 
wblch  Infringed  upon  Gibson's  1^1  rights, 
and  his  persistence  In  this  wrong  to  tlie 
point  of  killing  Gibson  was  malice,  and  Its 
character  as  sudi  was  not  dianged  by  his 
mistaken  belief  on  the  subject. 

The  following  cases  discuss  the  proposi- 
tions here  Involved,  and  support,  we  tiitok, 
the  conclusions  here  announced.  Keady  r. 
People.  32  Colo.  6T,  T4  Pac.  882,  66  L.  E.  A. 
353 ;  Boberson  v.  State,  43  Tltu  156, 29  South. 
535,  62  Ll  R.  A.  751 ;  State  T.  Durham.  141 
X,  C.  741,  53  S.  E  720;  fl  I*  R.  A.  (N.  a) 
1016:  State  t.  Homer,  139  N.  O.  603,  62  S. 
E.  136,  4  Ann.  Oas.  841;  Ooleman  State, 
121  Ga.  694,  49  8.H.716;  Grdghttn  t.  Com- 
monwealth. 83  Ky.  142,  4  Am.  St  R^.  143; 
Hawkins  y.  Commonwealtii,  14  B.  Mm.  (Ky.) 
395.  61  Am.  Dec.  147. 

No  error  at^iearing,  tbB  jndgmeat  to  cf* 
finned. 


COLUMBIA  COUNTY  v.  ENGLAND. 

(No.  107.) 

(Snpreme  Conrt  of  Arkansas.   Jan.  2S,  1822.) 

1.  JaioMt  ^148(16)— DMtb  of  attorsay 
h«td  "aaavoliabl*  tamulty"  «  sroaMI  lor  va- 
taMma  Maalt 

Death  ot  defeodant's  attorney,  when  con-< 
lidered  in  connaction  with  illness  of  a  mem- 
ber ot  defendant's  board  Arid  **nnaTotdaUe 
casoalty"  and  ground  for  vaottiBC  dabndt  jndg- 
ment. 

[Ad.  Note— 1^  other  ddttdtion,  see  Words 
snd  Phrases,  Ttait  and  Sscooid  Ssiies,  Una- 
ToidaUe  Oasoaltj.] 

2.  Judgmest  «=9l45(4)— That  fssd  awarded 
to  trsasarsr  was  received  Is  geed  faltli  aad 
apeat  held  norltorloM  dsfssss  e«  applloa* 
ties  to  sat  asMs  j«dgH«rfDr  ssiowt  ts  re- 
•sM. 

That  dstondsnt,  acttog  as  traasores  «C  a  re- 
foinwtory.  reeeived  a  fond  txom  the  county  in 
good  faith,  and  eapsaded  it  for  the  imrposes  fox 
which  it  was  appropriated  before  an  appeal 
was  prosecuted  from  the  judgment  awarding  it, 
was  such  meritoriooa  defense  aa  supported  an 
.  application  to  aet  aside  default  jndgment 
against  treasurer  for  anch  fund. 

Api>eal  from  Circuit  Court,  Colombia 
Coimtr;  Ota.  W.  BmltSi,  MuBgfi. 

Acdoa  br  Oobnabla  Count?  MSlnst  Uoyd 
»"f**«*  Vvom  A  Judgmflut  setting  aside 
and  TMSttnga  Judgment  agUnst  dtrfrndant, 
ItalBtlfl  appeals.  Afllnned. 


UcEaj  *  SndOu  of  Mi^nolla,  for  avpel- 
lanb 

E.  Bl  wncgr,  of  Little  Bock,  for  appsUee^ 

HUMPHREYS,  J.  Two  questltms  are  pre- 
sented by  this  appeal  for  determination. 
The  first  Is  whether  appellee  was  prevented 
by  unavoidable  casualty  from  appearing  and 
defending  the  suit  against  him  In  the  Co- 
lumbia drcult  court.  The  second  Is  whether 
he  had  a  meritorious  defense  to  the  cause  ot 
action. 

This  is  an  appeal  from  a  judgment  setting 
aside  and  vacating  a  judgment  rendered 
against  appellee  In  favor  of  the  county  of 
Columbia  for  $1,500,  rendered  at  the  August, 
1920,  term  of  the  Columbia  circuit  court_ 
The  Judgment  vacated  was  reidered  in  a' 
proceeding  commenced  In  the  county  court 
of  Columbia  county  usfon  a  claim  for  $1,600 
presented  to  the  county  court  by  Vbe  appti- 
tee,  as  treaanror  of  the  GlrV  IndusMal 
Sdiool  and  Young  Women's  Reformatory, 
which  dalm  was  presented,  allowed,  and 
paid  on  November  21,  1918,  by  the  county 
court  A.  W.  Davies,  a  dtlaen  and  taxpay- 
er <]t  C<^mQbla  county,  Ark.,  filed  the  neo- 
eaaary  affidavit  and  prayed  an  an)eal  to  the 
drcuit  court  fmn  the  judgmoit  of  allow- 
ance, and  was  granted  an  appeal  ttierefrom 
<m  the  l$tb  day  of  February,  1919.  Mo  Ixmd 
for  appeal  was  filed,  and  no  notice  thereof 
was  given  to  appellee.  A  transcript  of  fhe 
proceedings  in  the  county  conrt  was  certified 
to  and  filed  In  the  drcutt  court  on  Qie  20 
day  of  August,  1919.  The  case  was  passed 
at  both  the  August,  1919,  and  February.  1920, 
terms  of  the  Columbia  circuit  court,  and 
the  Judgment  which  was  vacated  and  from 
which  this  appeal  was  prosecuted  was  rea- 
dered  by  default  against  appellee  at  the 
August,  1920,  term  of  said  court.  The  ap- 
plication to  vacate  the  judment  was  pre- 
sented at  the  February,  1921,  term  oC  said 
court 

The  facts  reflected  by  the  record  are,  In 
substance,  as  f(dlows:  The  county  levying 
coiurt  of  said  county  appropriated  $1,500  out 
of  Its  general  fund  for  the  purpose  of  erect- 
ing a  girls'  industrial  school  and  a  reform- 
atory for  fallen  women,  which  girls*  Indus- 
trial school  was  at  the  time  a  state  institib 
tlon,  and  which  r^ormatory  for  fallra  wo- 
men became  a  state  institution,  under  the 
name  of  the  "Arkansas  State  Farm  for  Wo- 
moi,'*  oa  Mardi  28,  1919.  App^lee  was 
treasur;^  for  the  boards  of  Uiese  instlto- 
tims,  and  resided  In  Little  Bock.  He  was 
infonned  by  the  coun^  Judge  of  aald  coun- 
ty  that  tbe  appropriation  had  been  made 
and  would  be  paid  to  him  as  treasurer  of  tl» 
institutions  upon  presoitotlon  of  a  claim  tax 
the  amount  He  thereuptm  presented  his 
dalm  aa  treasurer  Qpon  which  a  Judgment 
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of  allowance  was  rendered  and  Immediately 
paid.  Appellee  paid  the  money  out  for  the 
purposes  for  which  it  was  apprc^irlated  upon 
vouchers  Issued  by  the  boards  of  the  insti- 
tutions. It  Is  fairly  Infwable  from  the  evi- 
dence that  the  money  was  expended  for  Oie 
purposes  for  which  it  was  appropriated  be- 
fore an  appeal  was  prosecuted  from  the 
Judgment  oC  allowance.  Ai^iellee  and  the 
board  obtained  Information  that  an  appeal 
had  beoi  prosecuted  from  tbft  judgment  ot 
allowanoe  a  abort  time  aftw  the  transcript 
had  been  filed  in  the  circuit  court  on  the  2d 
day  of  August,  1&19.  They  immediately  em- 
ployed an  attorney.  A.  8.  Kilgcwe,  who  re- 
sided In  that  county.  Appdlee  and  ttue 
members  of  the  board  resided  In  Pulaski 
county,  and  depended  entirely  t^on  th^ 
attorney  to  t^xeaeat  them  In  fiie  ault  A 
short  time  before  the  term  couTened  at  wbl(& 
a  Judgment  waa  rendered  asainst  appellee, 
their  attorns,  A.  S.  Kllgore^  died.  Nelttm 
the  appellee  nor  the  boards,  as  such  bodies, 
obtained  Information  of  the  death  of  their 
attorney  until  after  the .  eipiratlon  ot  the 
term  at  which  the  Judgm«it  was  rendered. 
R.  K  WUey,  a  member  of  the  board,  was 
notified  of  the  death  of  A.  S.  EUgore  by 
Judge  A.  D.  Pope.  At  the  time  appellee  and 
the  other  members  of  the  board  had  gone 
away  on  vacations.  Mr.  WUey  bad  been  sick 
for  a  number  of  months,  and  was  at  home 
for  a  few  days  where  be  was  looking  after 
matters  preparatory  to  returning  to  St.  t^ouls 
for  treatment  He  had  a  personal  acquaint- 
ance with  Judge  Butler,  who,  by  agreement, 
was  to  hold  the  August,  1920,  term  of  the 
Columbia  circuit  court,  and  wrote  him  a 
letter  just  before  leaving  for  St  Louis  ex- 
plaining the  situation  and  reauesting  a  con- 
tinuance of  the  case.  The  letter  was  ad- 
dressed to  Judge  Butler  at  Hamburg,  Ark., 
and  was  deposited  in  the,  malls.  It  miscar- 
ried, and  did  not  reach  Judge  Butler.  Judge 
Butler  testified  that  had  he  received  the  let- 
ter he  would  most  likely  have  continued  the 
case.  No  one  appeared  for  appellee,  and 
personal  judgment  was  rendered  against  taim 
in  favor  of  the  county  tor  the  full  amount  of 
the  dalm  and  Intwest. 

It  Is  provided  by  statute  In  this  state  tliat 
judgments  may  bis  vacated  after  the  exjri- 
ration  of  tlie  term  at  wbidi  t&iHenA  for 
unavoidable  casualty  or  misfortune  prevent- 
ing a  iKurty  from  ai^>earing  and  deflendlng. 
Appellant  amtends  that  the  failure  ot  ap- 
pellee to  appear  was  not  due  to  an  unavoid- 
able casualty  within  the  meaning  ot  the 
statute.  Ai^ellee'B  attorney,  A.  8.  Ellgore, 
died  only  a  duvt  time  before  tbe  term  at 
whidi  'the  judgment  waa  rendered  ccmvoied. 
Appellee  was  absent  tnxn  the  state  at  the 
time  and  received  no  Infmmattbn  to  this  ef- 
fect The  real  parties  in  Intraest,  however, 
wore  tiie  boards  of  the  two  Institutions.  Ab 


boards  they  received  no  information  of  the 
death  of  th^  attorney  until  after  the  ex- 
pLraCion  of  the  term  at  which  the  judgment 
was  rendered.  One  member  of  the  board, 
R.  B.  WUey,  received  Information  only  a 
few  days  before  court  convened  of  the  death 
of  the  attorney.  Be  was  side  at  the  time, 
and  in  the  state  temporarily  to  attend  to 
a  few  matters  preparatory  to  returning  to  St. 
Louis  for  treatment  He  had  bem  eXck  for 
a  number  (tf  mmths.  The  other  monbers  of 
the  boards  of  the  institutions  were  away  on 
vacations.  He  had  no  opportunity  to  see 
them,  fferomunlcate  vltb  them,  or  meet  with 
them  for  the  purpose  of  employing  another 
attorney.  He  was  acquainted  with  the 
judge  who  vras  to  bOld  the  Columbia  circuit 
court,  and  wrote  him  a  letter  fully  explain- 
ing the  sttuatlon.  It  was  stated  in  the  let- 
ter Oat  It  vas  Impbsrible  for  the  boards  to 
sufaetltutB  ooottsd  In  the  placB  ot  Mr.  KU- 
gore  to  represent  tibem  at  the  Augnst  term  of 
court,  which  was  to  convene  the  following 
veric  after  tfr,  Wil^  reo^ved  notice  of  the 
deatli  of  ICr.  KUgore.  'Sbe  letter  was  wiU- 
tea  on  the  19th  day  of  August,  1920,  and 
regularly  posted.  It  miscarried,  dse  the 
case  would  have  most  llk^y  been  continued. 

[1]  We  think,  by  the  death  of  awellee'sat- 
tomey,  and  the  inability  ot  the  pertleB  on 
such  short  notice  to  employ  new  counsel, 
when  considered  In  connection  with  the  Ill- 
ness of  Mr.  Wiley,  appellee  was  prevented 
from  appearing  and  defending  by  unavoid- 
able casualty  within  the  meaning  of  the 
statute.  Appellee  and  the  boards  of  the 
institutions  were  guilty  of  no  negllgenoe. 
They  bad  ^ployed  counsel  and  ree^ved  no 
information  whatever  of  his  death.  Mr. 
Wiley  was  a  sick  man,  and  on  the  eve  of 
going  to  St  Louis  tw  treatment  Having 
received  individually  Information  of  tbe 
death  ctf  their  emplayed  attwney,  ha  Imme- 
diately wrote  a  letter  ^plaining  the  sibi- 
atlfm,  and  requesting  a  continuance.  We 
do  not  think  any  ne^lgaice  canbeattrlbated 
to  him  individually  or  In  his  capatdty  as  a 
member  of  the  boards. 

[2]  Tbe  remainms  qsestlMi  is  whether  ap- 
pellee  had  a  meritorious  defense  to  the  esose 
of  actl<Mi.  W«  think,  mtder  the  nndlQated 
facts  in  the  case,  a  merlterioas  defense  was 
establtihed.  In  readdng  ttia  oondwdon  ve 
assume  that  the  appn^riatlfm  was  unao- 
Uiorlxed  by  law.  It  was  roluntarlly  made, 
paid*  and  expended  before  an  appeal  was 
taken  from  ttn  judgment  ot  allowanoa 

rails  court  has  ruled  that  tiie  payaeit, 
OBder  protsBl;  et  aa-lUsBSl  tax  to  a  sbsrlff 
or  collector  oanpot  be  recovered  from  blm 
unless  It  be  shown  that  he  still  has  the  Ille- 
gal taxes  In  fate  hands:  Banders  r.  Smmons, 
30  Ark.  274;  Sirst  National  BaAk  w.  Nonis. 
118  Ark.  188.  ler  8.  W.  481.  By  analogy  tbe 
rule  is  applloable  to  ttn  Instant  case:  Ap- 
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pellee  was  ftcftn;  In  a  r^resentatlTe  capac- 
ity. He  recefred  the  fond  In  good  talth  and 
expended  It  for  the  porposee  for  whiA  It 
had  been  appropriated  before  an  appeal  bad 
been  prosecuted  from  flw  Jndfment  award- 
ing It 

No  «noar  appearing  the  Jndgm«it  Is  af- 
flrmed. 


WALKER  V.  STATS.   (Na.  t7.) 
(SaVE«m«  Cent  U  ArkanaM.  Jan.  23, 1922.) 

1.  laMmOn  ll«wr«  «s>236(l9)-Evidenu 
Md  to  aatWa  ooavlolloa  for  •attlai  up  dis- 
tlllonr. 

Evidence  Aeld  to  niBtatn  conviction  for  >et- 
ting  np  a  diBtfllery. 

2.  CriailBal  law  «s»l038(l.2)— The  otvlag  and 
ratasal  of  laatniotlOBo  not  doaeMarad,  la  ab- 
soaea  of  objoelioae  la  lower  eoart. 

Acti<Hi  of  court  in  giving  and  refusing  In- 
etrbctions  irtQ  not  be  considered  on  appeal, 
in  absence  of  ebjectfons  In  lower  eonrt  to  in- 
Ktrvctiona  given  and  to  mlinga  of  conrt  In  ro- 
fndng  reqaestod  instrncdons. 

3.  WSMMoa  #j)aB2  PwHllai  witaeeo  to 
Bit  av  aid  Mhlbit  allafod  itin  hold  aot  er- 
ror. 

In  prosecution  for  setting  np  a  difltfllery, 
in  wiuch  defendant  deoied  having  set  ap  a  still, 
action  of  coart  in  permitting  witness  who  testi- 
fied that  he  was  familiar  with  stlUs  and  the 
manner  of  their  operation  to  set  19  and  exhibit 
the  alleged  still  Jkeld  not  error. 

Appeal  firam  Circuit  Court,  Orant  Oonnty; 
W.  H.  Brans,  JnSge. 

C  M.  Walker  was  ccmvlcted  of  setting  up 
a  dlatUlcrT,  and  he  appeals.  Affirmed. 

Isaac  McClellan.  and  D.  B.  Waddell,  both 
oC  Sheridan,  for  appellant 

J.  S.  Utiey.  Atty.  Oen..  and  Elbert  God- 
win and  W.  T.  Hammock,  Aast  Attys.  Oen., 
for  tbe  State. 

WOOD,  J.  Hbe  appellant  with  J.  J.  Cot- 
ton and  B.  H.  0.  Cronse  were  J<^tl7  indict* 
ed  In  the  Ctoant  drcnlt  court  for  the  crime 
at  aettinc  np  a  dlstlUwy.  The  indictment, 
omitting  formal  parts,  charged  that  the  ap* 
pliant  and  othera  *1n  the  county  and  state 
aforesaid,  on  the  2d  day  of  August  A.  D. 
1921,  did  nnlawfoUy  and  f^onlously  set  np 
a  diatUlery  for  the  porpoee  of  manufacturing 
distilled  q)lrits  for  beveirage  '  purposes, 
against  the  peace  and  dignity  of  the  state  of 
Arkansaa"  The  appellant  was  tried  sepa- 
rate. He  was  convicted  and  sentenced  to 
one  and  a  halt  yeara  in  the  state  peniten- 
tiary. 


ff]  Tbe  testimony  on  ttie  pdrl  of  Oe  state 
tended  to  prove  that  B.  C  Hall  and  W.  A 
Fiorey,  deputy  sheriffs  of  Orant  county,  on 
tlie  Ist'  day  of  August  1921,  went  to  appel- 
lant's place  in  Orant  comity  to  look  for  a 
^U.  They  found  two  barrels  of  maSh,  con- 
taining about  120  gallons  about  200  yards 
from  Oottcm's  house  In  the  woods.  About 
4  or  6  o'clock  In  the  afternoon  they  saw 
John-  Oottmk  and  Houston  Cronse  come  to 
the  mash  and  examine  it  Cotton  stirred 
It  wtth  a  stiidc,  and  aaid  it  was  about  ready 
to  mannfactura  The  next  morning  Hall 
and  <me  Smlthson,  anottier  deputy  sheriCF, 
went  back  to  watch  the  mash.  When  they 
oam»  near  they  saw  John  Ootteo,  Houston 
Qrouaa,  and  the  appellant  In  the  act  of  set- 
fing  up  a  still,  consleting  of  a  dO-gallon 
gttsottnff  barrd  tor  the  tank  of  the  still  and 
a  lyi  fn(A  galvanteed  pipe  ahont  10  ot  12 
feet  long  for  the  worm,  ^ere  was  also 
a  trough  there  to  place  the  worm  in.  The 
appellant  had  hold  of  the  pipe  when  they 
first  saw  him  placing  It  to  the  tank.  The 
appellant  and  those  with  him  started  to  run 
wh^  they  discovered  the  tMcaa.  The  oth- 
ers got  away,  but  the  appellant  was  arrest- 
ed in  some  bushes  within  about  20  stepa  of 
the  stiU.  He  had  a  gun,  and  waa  ordered 
to  throw  up  his  hands.  After  some  hesita- 
tion he  did  so.  His  gun  was  loaded  with 
BB  shot 

The  StiU  found  by  the  officers  on  the  oc- 
casion mentioned,  and  which  waa  Idratlfled 
by  all  of  them,  was  brought  into  court  One 
of  the  witnesses  testUled  that  he  was  fami- 
liar with  the  way  in  whi^  stills  w»e  con- 
nected and  set  up.  and,  over  tlie  objection 
of  the  anieUant  this  witness  was  permitted 
to  make  the  oonneeticms  of  the  various  partM 
and  set  np  and  exhibit  the  still  to  the  Jury. 

The  testimony  of  appellant  and  bis  wit- 
nesses tended  to  tfunr  that  «i  the  day  ap- 
pellant waa  arrested  he  was  working  on  a 
shed  n»r  Cotton's  boose,  fixing  to  put  np  a 
Borgbum  mUL  Cotton  and  Cronse  were 
there  with  appellant  until  about  10:30  a.  m.. 
whoi  tb^  went  to  the  house.  Before  going 
to  the  hoime  they  were  talking  about  the 
boys  who  bad  been  getting  watermelons  out 
of  appeUanfs  watermelon  patdi,  and  appel- 
lant asked  Cottcm  wbj  he  did  not  go  down 
there  and  take  Ms  gun  wltb  him  and  have 
sraae  fttn  out  of  the  boys.  Cotton  replied 
that  he  oonid  not  use  his  gun  with  one  hand. 
Appellant  then  told  Cotton  if  he  would  give 
appellant  the  gun  he  would  go  and  have 
some  fun  with  the  boys.  Cotton  aent  the 
gun  to  appellant  which  was  loaded  with  one 
load  of  shot  About  11:00  or  11:90  a.  m. 
appellant  heard  shots  near  the  watermelon 
patch,  and  went  down  back  of  the  patch 
and  was  sitting  In  a  bunch  of  bushes  wait- 
ing for  tbe  boys,  when  he  was  ordered  to 


Mbsr  oaaM  m»  same  teste  sad  Kar-NDICBait  la  all  Kar-Noaiitred  DliMtB  sad  lBd«z«s 
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patopUshanda.  AnpeUant  set  bis  gim  <Unra 
and  pat  up  his  hands.  He  was  that  arrest- 
ed and  taken  to  JaU.  Be  did  net  know  there 
waa  an7  stlU  there,  or  anywhne  near  there; 
couldn't  see  the  still  from  the  place  where 
he  waa  arrested.  He  didn't  see  the  bOSL  un- 
til several  days  thereafter.  He  nerer  drank 
whisky,  and  waa  neTer  dronli  In  Ua  Ufa. 
He  had  never  manufactured  any  whisky,  nor 
was  he  ever  interested  in  the  manufacture 
of  whisky,  and  be  was  not  htf^ng  to  erect 
the  atUl  for  that  purpose.  The  erldMiee  was 
snfitdent  to  sostaln  the  verdict 

[2]  The  appellant  hen  for  the  flrat  Umi» 
objects  to  the  Instructions  wUdi  the  court 
gave  and  to  the  ruling  of  the  court  in  refus* 
Ing  his  prayers  for  instmctlfms  and  in  mod- 
ifying and  giving  these  prayers  as  modified. 
In  the  recent  case  of  Cegars  r.  State,  280  3. 
W.  88,  we  h^  that,  vihetB  no  obJectl(mB  are 
made  at  the  trial  to  tbe  instructions  of  the 
courts  we  cannot  ccmelder  alleged  errors  pred- 
icated npoD  tbe  ruling  of  the  court  In  giving. 


InstmctLona.  See.  also.  Ifondt  t.  Stata^  143 
Ark.  2d7.  219  S.  W.  10;  Harding  t.  Stat« 
94  Ark.  66,  126  S.  W.  90. 

[S]  Tbe  court  did  not  err  in  permitting 
the  witness  to  set  up  and  exhibit  the  alleged 
still  before  tbe  Jury.  The  issoe  before  ths 
Jury  was  whether  or  not  the  appellant  bad 
set  up  a  stUL  Witnesses  for  tbe  state  tes- 
tified that  they  found  appellant  and  othen 
In  the  act  <tf  aetdng  up  a  stOl;  that  tbS9 
captured  appelant  and  took  possewlon  of  the 
alleged  still,  wbldH  they  Identified  as  tto 
one  ftnnd  by  them,  and  «»MMf«a  tte  asau 
In  the  preaence  at  the  Jury,  attadilng  iti 
several  parts.  The  wttnesa  who  set  up  sod 
exhibited  the  still  In  the  presence  of  tbt 
Jury  testified  that  he  was  familiar  wltt 
stills  and  the  manner  of  their  operatioo, 
etc.  This  was  certainly  competent  testimouy 
on  tbe  issue  Invidved. 

The  record  presents  no  error  In  the  rnllap 
of  the  trial  court 

Tbe  JndguMBt  la  thorsAira  alBmed. 
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STATE  ex  ral.  CARON  at  ml.  v.  DEARINa 
Clrmtt  J«dD«.   (No.  23083.) 

fSopreme  Court  of  Snssonrl,  in  Band  Dee. 
1921.) 

1.  PraMUtlM  «B»I0(I)— BiFnm  CMrt  Riay 
prwut  ■■ferior  JadMal  tribiMlt  fran  cx- 
qmAm  iHflsdloUvD. 

The  Supreme  Cmrt  may  by  prohibition 
prevent  toferior  Judidil  tribonalB  from  doinc 
acta  In  exeese  of  th^  reBpective  approioiate 

Jurisdictlona. 

2.  PreMbitiM  «3»3(2)— When  appMl  Ues,  »ro- 
blbltloa  will  be  deiM 

Prohiliitirai  m»  not  be  employed  to  fill  the 
office  of  an  tpyw,  and,  whera  a  timely  and 
Adequate  remedy  Is  afforded  by  appeal,  prohibi- 
tion will  be  denied. 

3.  PratiHtttfM  «=9lO(2)  —  Orier  nafralatag 
sMtHRMrt  w«  fMdIag  of  garbafe,  gnuitMl 
wtthont  Both)*,  bald  beyond  Jurltdletloa  of 
trial  coart 

Wbere,  in  a  proceedins  by  the  prosecotinf 
attorney  to  reatralo  the  ahipplng  of  garbage 
aod  Its  feeding  to  hogs,  notice  waa  aerred  on 
defeudanta,  who  applied  for  a  cbangi!  of  ven- 
ae, and  the  jndge  atated  tliat  before  be  would 
inatain  the  appliettion  for  a  diange  of  venue 
be  would  grant  a  temporary  injunetion  if  be 
had  power  to  do  so,  whereupon  the  prosecuting 
attorney  dismissed  the  case  without  objection, 
and  thereafter,  on  a  new  petition,  the  restrain- 
ing order  waa  granted  without  notice,  held,  on 
prohibition  i»  the  relation  of  defendanta,  that 
the  coort  exceeded  its  jurisdiction  In  granting 
the  injunction  without  notice. 

Jamea  T.  Blair,  a  7.,  and  Woodaoa,  J.,  dis- 
senting. 

Original  proceeding  in  prohibition  by  the 
State,  on  the  relation  of  Guy  W.  OaYon  Eind 
others,  doing  bnSlnesa  under  the  name  of 
the  Summit  Live  Stock  Company,  against  E. 
AC  Bearing,  Jndge  of  the  Circuit  Court  of 
the  Twenty-First  Judicial  Circuit,  to  prevent 
the  enforcement  of  a  temporary  Injunction, 
Preliminary  rule  made  absolute,  and  tempo* 
raiy  Injunction  ordered  aet  aalde. 

AtUnsoo,  Romb^iur  ft  Bm,  at  8t  Louis, 
te  Tutsan. 
Jamem  Bootb^  at  Pftcillc^  ftw  tmpouBmt 

DATID  BL  BLAIB,  J.  This  Js  an  origtaal 
proeeedinff  In  ^nddbltlmk  acaliut  rapwident, 
aa  Judge  of  the  Washington  county  circuit 
court,  to  prerent  tha  enfbroamoit  of  a  tem- 
poraiy  taijunctloii  granted  by  Mm  against 
rdatora  and  Missouri  Padflc  Railroad  Com- 
pany. On  filing  and  eTcamlnatlfln  of  relator'a 
petition,  our  preliminary  rule  lamed.  Be* 
VODdent  has  filed  nturn  thereto,  and  lelat- 
ors  have  filed  tb^r  motion  tar  Judgment  <ni 
the  pieadiDgs,  thereby  admitting  Bucb  facts 
la  the  return  as  are  well  pleaded. 

Bclatora  are  doing  bnsinflss  ok  Samntit,  In. 


MBABPfg  tt^. 

Washington  coonty,  Sommit  Lin  Stodt 
Company,  and  are  engaged  in  feeding  a 
large  nnmb»  of  hogs  with  garbage  shipped 
to  Soamilt  over  the  Missouri  Pac^  Ball- 
road  from  the  dty  of  St  Louis  under  a  con- 
tract with  aald  dty.  The  average  shipments 
of  garbage  amount  to  800  tons  dally.  Relat- 
ors have  a  large  Inveatmoat  in  said  hogs. 
TTnleas  said  garbage  is  pnnnptly  removed 
tKcm  aald  dty  the  health  of  the  Inhabitants 
wlU  be  endangered.  During  the  hot  months 
gaibage  decays  and  becomes  putrid,  and  will 
siwead  disease.  Belators  are  undor  bond  to 
said  d^  to  pccform  their  contra<^  Said 
garbage  consisted  of  bread,  peelings,  dead 
animwla,  glass,  tin  cans,  and  other  soared 
and  dacaying  vegetable  and  animal  matter. 
Said  garbage  caused  offensive  and  injurious 
odors  at  tutors'  hog  randi  and  in  the 
neighborhood  thereof  *»l"^^»e  to  cause  die* 
ease  and  pestHenco,  and  otherwise  injurious- 
ly affected  the  general  welfare  of  the  people 
of  the  state,  eq>edally  those  Uvlng  In  the 
ndghborfaood  of  said  hog  ranch,  many  of 
whom  own  their  homes.  In  other  words,  un- 
der the  admitted  facts  the  nnin<^^]ing  and 
feeding  of  said  garbage  coostltnte  a  public 
nuiaancft  B^tors  contend,  and  respondent 
denies,  that  the  place  whwe  said  garbage  la 
received  and  fed  to  hogs  is  In  a  vmy  sparse- 
ly settled  district,  and  at  a  place  whore 
aasK)  Is  not  harmful  to  any  person,  and  does 
not  injure  any  of  the  Inhabitants  of  Wash- 
ington county.  The  fact,  admitted  by  re- 
lators' motion  tar  Judgrncfit,  la  that  "many 
families,  consisting  of  men,  women,  and  chil- 
dren live  and  own  their  bometf*  In  tba  vicin- 
ity of  aald  hog  ranch. 

Beapondent  Is  jndge  of  the  drcuit  court  of 
Washington  eoun^.  On  August  80, 1921,  the 
prosecuting  attorney  of  said  county  filed  In 
said  oonrt  Us  verified  petltloa  in  the  name 
ot  the  state  of  lOssooii,  at  bis  relation,  a^ 
Ifiging  the  facts  above  set  out  and  praying 
iajnnctive  reliet  Notice  was  served  on  de- 
fendants that  a  hearing  would  be  held  <hi  the 
petition  bef(«e  respondent  on  S^ttembor  1. 
1821,  and  on  that  date  relators  appeared 
and  filed  a  general  denial  and  an  ap^catlon 
for  change  of  venue.  Belators  claim  that  re- 
spondent then  announced  that  be  would 
grant  a  temporary  Injunction  "gr'rwt  the  de- 
fendants named  In  said  petition  befive  sus- 
taining the  application  for  a  change  of  venue 
It  he  iound  he  had  the  power  to  do  sa  This 
la  not  admitted  by  respondent,  and  Is  not 
taken  aa  a  fact.  Bespondent  admits  tiiat  he 
stated  that  notice  had  been  given  as  a  mat- 
ter ot  courtesy,  but  In  bis  Judgment  he  had 
the  sight  to  giant  a  temporary  Injunction 
without  notice.  The  prosecuting  attorn^ 
thereupon  dismissed  the  case  without  objec- 
tion from  relators. 

.  On  Septanber  6,  1821,  the  same  being  tba 
last  day  of  the  August  term,  1831,of  salddr- 
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cnit  court  uld  ivoMcuttac  atterner  ffled  a 
new  petition  inbstautlaUy  simtlar  In  all  re- 
tspecta  to  the  petttlon  filed  In  tbe  first  mdt, 
praying  for  an.  Injunction  restraining  defend- 
ants from  aliiroing  said  garbage  to  Bnnmilt 
and  tbere  nwloadtiig  and  feeding  same  to  re- 
lators* taogs.  On  flbe  same  day,  and  wltboat 
notice  to  defendants  of  the  pendency  oC  the 
suit,  respondent  granted  a  temporary  injnne- 
tlon  as  prayed.  No  Injtmctton  bond  was  or 
could  be  required  (tf  plaintiff.  On  the  aame  day 
and  after  granting  such  temporary  Injunc- 
tion, raqmndent  adjourned  his  court  to  eoort 
In  ooufM^  wliitAi  conrened  October  1,  1S21. 

Bdators  ctmtend  that  respondent  Indicated 
on  the  occasion  of  tte  hearing  on  the  first 
!>ult  that  he  had  ive}udged  flie  case,  and  tn 
fact  stated  that  if  there  was  any  way  be 
could  stop  defendants  be  Intended  to  do  so. 
They  also  ctmtend  "lliat  respondent  lutt  de- 
v^(^ied  and  manifested  a  stnmg  HI  wlU" 
toward  them,  and  tbat  he  *tas  not  possess 
the  mibiased  frame  of  mind  essential  to  a 
fair  and  Impartial  conduct  of  the  trial  of 
rhe  Issues  Involved  In  tbe  case."  niese  con- 
tentions are  denied  by  re^Mmdent. 

Upon  learning  that  said  temporary  Injunc- 
tion bad  been  granted  relators  sought  and 
dbtalned  Issuance  ot  our  preliminary  rule  in 
prohibition,  charging  in  their  petition  tbat 
the  acts  of  respondent  were  arbitrary,  unjust, 
and  an  unreasonable  exerdse  and  gross 
Abuse  of  the  powera  vested  in  him  by  rlrtne 
of  his  <^ce.  If  furtlier  facts  ai^Msr  neces> 
sary  to  a  proper  understanding  of  tile  case, 
tbey  will  be  hereafter  referred  to. 

Relators  contend  that,  under  the  drcnm- 
Htances  above  detailed,  respondent  exceeded 
his  Jurisdiction  when  he  granted  the  tempo- 
rary Injunction,  without  notice  to  them,  and 
immediately  adjourned  bis  court  until  Octo- 
ber 1,  1921.  On  tiie  othor  hand,  reepondott 
contends  that  no  notice  was  required,  or.  If 
required,  the  ease  was  one  of  such  emer- 
gency as  to  authorlae  tiie  granting  of  tiie 
temporary  Injuncticm  upon  the  allegations  of 
tite  petition  of  the  proseenting  attorney 
without  notice  to  defendants  named  ttioein. 

[1]  Reapondmfs  Jurisdiction  In  racatlon 
and  tbat  of  his  court  In  term  are  dearly  ihrh 
vlded  for  In  section  194T,  B.  S.  1018.  If  onr 
preUmbiary  rule  be  made  absolute  It  must 
he  on  the  ground  that  resptmdent  exceeded 
Ms  Jurisdiction.  Citation  of  anthorltiee  to 
Rustaln  our  right  by  prohlbltkm  to  prevent 
inftoior  Judicial  tribunals  from  doing  acts 
In  taaxta  of  th^r  respective  appropriate  Jn- 
risdlcttons  Is  scarcely  necessary  at  tills  late 
day,  and  we  omtent  oorsdres  by  rtferring 
mdy  to  8t  Louis,  etc.  Railroad  Oo.  t.  Wear, 
U5  Ma  230,  86  8.  W.  8ST.  6B8,  88  L.  IL  A. 
8CU  on  tiiat  pfdnt 

[i]  Of  course  ivoUbttion  may  not  be  em- 
ploy to  fill  the  office  of  an  appeal.  Wliers 
a  tlmdy  and  Adequate  remedy  Is  affiMded 
hj  appeal,  prohibition  will  be  denied,  mate 


ex  rel.  Thrash  t.  Lamb,  287  Bio.  487,  loc.  dt 
466,  141  S.  W.  668;  State  ex  nL  IfneOer 
V.  Wnrdeman,  282  8.  W.  1002. 

There  Is  no  statutory  requirement  in  thU 
state  ot  notice  to  the  adverse  party  as  a 
prerequisite  to  the  granting  of  tmnporary 
restraining  orders  and  injunctions,  except  in 
proceedings  to  stay  suits  or  Judgnuots  (sec- 
tion 1902,  B.  S.  101^,  and  sudi  wta  not  the 
r^ef  sought  by  pWnttff  In  tlie  proceeding 
pending  before  respondent  on  September  6. 
1921.  We  must  Chereftore  look  to  tiie  ad- 
judicated cases  to  determine  whether  such 
notice  Is  required.  We  have  been  cited  by 
relators  to  no  cases  where  the  granting  of 
a  temporary  injunction  has  been  stayed  or 
prevented  by  our  writ  of  xmhlUtliin  as  aa 
^icess  of  Jurisdiction;  but  in  a  nnmlber  of 
cases  tUs  court  has  announced  the  rule  that 
notice  should  be  required  before  the  grantlne 
of  audi  injunction  unless  tlnre  exists  a  cty- 
ing  need  for  Immediate  action  by  Injunction, 
and  tiiat  the  granting  of  injunctions  in  cases 
where  notice  is  required  amounted  to  an  ex- 
cessive exercise  of  Jurisdiction.  For  exam- 
ple, see  TutUe  v.  Blow,  176  Mo.  168,  loc.  dt 
171,  172,  76  S.  W.  617,  98  Am.  St  Bep.  488: 
State  ex  reL  Wurdeman  v.  Reynolds,  275  Mo. 
118,  loc.  dt  126,  204  S.  W.  1093;  State  ex  rtf. 
McMillan  T.  Woodside,  254  Mo.  680,  loc.  dt 
691.  592,  163  8.  W.  84S.  The  general  rob 
is  stated  In  22  Cyc.  at  page  019,  as  follows: 

"II  it  Ib  made  to  appear  to  the  satisfactiwi 
of  the  court  that  an  Irreparable  injury  win 
probably  occur  if  a  restraining  order  is  delayed 
uBtfl  netlee  ctf  tlie  ap^eatira  ean  be  given,  Os 
order  will  usoally  be  granted  ex  parte  to  re- 
main In  force  nntfl  a  preliminary  hearing  csa 
be  had.  TUm  power  ihoold  be  exsrdaed  wtth 
eantion,  the  granting  of  such  an  order  restinc 
la  the  sound  dlsoretion  of  the  ooort.  Whether 
a  temporary  injonction  ehoold  be  granted  in  t 
particular  case  without  notice  depends  on  the 
spedal  facta  of  tbat  caae.  The  eomplainut 
must  make  out  a  very  dear  ease  as  to  tte  pn* 
priety  of  BQcb  an  vt  parte  remedy.** 

Onr  statute  authorising  the  appMntment 
of  receive  does  not  iQ>edfleaI^  require  no- 
tice before  mating  such  appointment.  See 
sections  1440  to  1461.  B.  8.  1019.  Bowercr, 
this  court  has  onployed  prohibition  to  pre- 
vent tiie  appointment  of  receivers  without 
notlee  wbeve  It  appeared  thwe  was  no  eBMr> 
geney  calling  for  sodi  sppolntment  wltiMot 
notice.  State  ex  r^  v.  Dealing,  184  U& 
647,  84  8.  W.  lU;  8t  UnOM,  eta,  BaUnad 
Oo.  V.  Wear,  185  Ho.  28%  86  8.  W.  8ST,  688. 
88  U  B.  A.  SO.  And  In  some  eana  it  has 
been  pofialed  out  tiut  tihe  granting  of  In- 
Junctlms  and  the  appoliilJBept  vt  reoilicn 
are  anakiioiis  proeeedlngs  and  that  notice  is 
necessary  In  both  xoeceediam  asisept  la  ex- 
treme cases.  State  ex  reL  Fsnn  v.  IfeQall- 
llu,  286  lie.  688,  lo&  dt  TOT,  16B  8.  W.  718: 
State  «r  reL  V.  Dearlng  184  Mo.  647,  Io&  dt 
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eao.  84  &  W.  21;  Bees  t.  Aadrem,  lee  Ho. 
ITT,  loe.  dt  18»,  60  S.  W.  4, 

On  petition  for  prtAilbltlon  In  esses  wbere 
tempor&ry  iuJnnctlonB  aze  granted  wltaxnit 
txHid  In  the  name  of  ttae  state  we  should 
closely  aemtlniae  the  proceedings  complained 
ot,  and  iHt)Iilblt  such  proceedings  If  a 
wiraig  Is  about  to  be  committed  for  wMdt 
tbere  is  no  adegaate  ranedy  by  appeal  or 
otbonrlsft.  State  ex  v.  Lamb,  237  Ma 
loc  dt  466.  141  S.  W.  66S. 

OlTlns  attmtlan  now  to  the  appUcablUty 
of  these  general  rules  to  the  partlcalar  facte 
In  the  case  at  bar,  we  find  that  <m  August 
SO,  ISEtl,  the  prosecuting  attorney  of  Wash- 
Ington  connty  filed  a  petition  for  Injimctloti 
(atanllar  to  the  one  filed  SQ>tembor  6,  1021) 
Co  prevent  the  Missouri  Pactflc  Railroad 
Ctnnpany  and  relators  from  shlpiKlng  garbage 
to  the  station  of  Summit  and  to  prevent  re- 
lators from  unloading  and  feeding  same  to 
their  hogs,  because  such  operations  constl- 
toted  a  public  nulsanoe  aflbctlng  the  otun- 
fort,  health,  and  well-being  of  the  public 
redding  In  and  pasfalng  throng  the  nel|^ 
hood;  that  notice  was  given  d^endants 
therein  that  said  petition  would  be  presented 
to  respondent  on  September  1,  1921,  and  a 
tenfpwaiy  Injunction  asked  at  that  time; 
that  an  afvUcation  for  a  diaage  ot  renue 
In  proper  form  and  based  upon  the  alleged 
bias  and  prejudice  ot  re^Kmdent  against 
relators  was  therei^n  presented  by  relat- 
ors to  reqrandent;  ^t  he  permitted  the 
prosecntlng^  attorney  to  dismiss  the  case 
(whether  sudi  dismissal  of  the  suit  was 
consented  to  by  defendants  Is  "wholly  im- 
material) ;  that  respondent  had  previously 
diarged  the  grand  jury  in  reflect  to  the 
hos>feedlng  operations  of  relators  with  in- 
Btmctionfl  to  return  an  indictment  if  they 
found  the  law  had  been  violated ;  that  said 
grand  jury  found  no  mxtk  Indictment;  that 
an  September  6, 1921.  on  the  laat  day  of  the 
August  term,  1921.  of  said  Washington  cir- 
cuit court,  the  prosecuting  attorney  filud 
a  new  suit  similar  in  all  respects  to  the  one 
previously  filed  on  August  30,  1021,  and  dis- 
missed on  September  1,  1021;  that  on  the 
day  such  second  suit  was  filed,  and  without 
previous  notice  to  the  railroad  company  or  to 
relators,  respondent  granted  a  temporary  In- 
junction (without  bond),  effective  immediate- 
ly, restraining  Bali"  railroad  company  from 
receiving  garbage  for  shipment  to  Summit 
and  relators  from  unloading  and  feeding 
same  to  their  hogs,  then  several  thousand 
in  number;  that  reqwndent  adjourned  the 
Waahington  drcult  court  on  that  day  to 
conrt  In  course  or  until  October  1,  1021, 
without  giving  relators  notice  that  mdi 
temporary  injunetion  had  Issued  or  any  op- 
portnnlty  for  Immediate  hearing  on  any  mo- 
tion to  dissolve  sUch  tettiporary  injunction, 
If  th^  desired  to  file  same. 

[S]  To  our  minds  these  facts  show  an  ar- 
Utrary  aad  iB  iwaalve  uaa  of  tmgatOmVB 


8.W) 

Jnrisdlctlim.  It  is  not  necessary  for  us  to 
oonalder  the  question  of  respondent's  alleged 
bias  and  prejudice  against  relators,  it  is 
«iou^  he  knew  they  had  filed  an  appU- 
eatlen  for  diange  of  venne  making  sudi  an 
aUe^tion,  and  that,  given  an  opportunity, 
they  woidd  likely  do  so  again.  No  doubt 
only  reqxmdent^s  unaxpected  action  fai  the 
premises  without  notice  prevoited  such  ap- 
idicatlon  in  the  second  case. 

It  is  not  proper  for  us  to  express  any 
opinion  as  to  the  merits  of  the  Injunction 
suit  Besp<mOent  may  well  have  felt  that 
the  public  was  endangered  by  the  shipping 
from  St  Louis  of  large  quantities  of  gar- 
bage, consisting  of  putrid  and  decaying  ani- 
mal and  vegetable  matter,  and  dumping 
same  In'  one  of  the  counties  In  bis  Judicial 
circuit,  threatening  pestUence  and  disease 
to  the  people.  We  admit  such  considerations 
probably  did  and  properly  should  bear  an 
important  place  In  respondent's  mind  In  de- 
termining whether  the  prosecuting  attor- 
ney was  eptltled  to  a  temporary  injunction 
without  notice  if  the  matter  was  then  pre- 
sented to  him  as  an  original  proposition, 
and  we  would  hraltate  to  Interfere  with  his 
discretion  In  the  matter  if  it  appeared  It 
was  soimdly  exercised,  although  even  then 
there  could  not  be  said  to  be  an  emergency 
that  bad  not  been  just  as  mudi  an  emergen- 
cy at  least  through  the  heated  season.  But 
ttM  etrcumstanoee  attending  the  granting  of 
the  Injunctim  on  a  second  ai^catlMi,  aft- 
er being  c<mfronted  with  an  apiilicatlon 
for  a  change  of  venue  on  the  i^or  appli- 
cation, and  where  no  bond  could  be  required 
of  the  state  acting  through  the  prosecut- 
ing attorney  to  protect  def^dants  If  It 
later  turned  out  suc^  Injunction  waa  Im- 
properly or  Improvld^tly  granted,  present 
the  matter  in  an  entirely  different  light. 
Kelators  had  been  conducting  their  buainesa 
in  the  sam<e  manner  for  about  el^t  months. 
The  fuU  height  of  the  heated  season  had 
been  reached  and  possibly  passed  before  any 
petition  for  Injunction  was  filed,  and  when 
It  was  filed,  respondent  then  exercised  his 
discretion  In  the  first  case  in  favor  of  giv- 
ing notice  to  defendants;  we  are  therefore 
Justified  in  concluding  that  sufficient  notice 
of  the  application  In  the  second  case  would 
not  have  unduly  Jeopardized  tte  Interests 
of  the  state. 

Under  these  drcumatances  the  conclnsitai 
Is  Irresistible  that  the  proceedings  on  the 
second  application  without  sudi  notice 
amounted  to  snap  judgment  against  defend- 
ants, and  were  arbitrary  and  wrongful,  were 
not  had  in  the  exercise  of  respondent's 
sound  discretion,  and  constituted  an  exces- 
sive exercise  of  his  usual  and  rightful  juris- 
diction as  Judge  of  said  circuit  court;  that 
relators  have  no  adequate  remedy  by  appeal 
or  otherwse,  save  and  eu^t  by  our  Inter- 
v^tton. 

Jt  foUrnrt  tliat  amx  jcallmlnary  nOa  here' 
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tatore  granted  sbonM  be  made  alMoliite,  and 
respondent  required  to  let  aside  tlie  ordv 
granting  a  temporary  injunction,  and  not  to 
proceed  fiirtlier  with  said  case  natU  defend- 
ants are  duly  eerred  with  notice  or  enter 
ttaUr  appearance  therein.   It  li  so  ordwed. 

All  concur,  except  JAACDS  T.  ht^ath.,  o. 
J.,  and  WOODSON,      who  dlaaent 


RALLO  at  al.  V.  NEMAN  CONST.  CO.  at  aL 
(No.  22053.) 

(Supreme  Court  of  l^aoozl.  In  Banc 
Dec.  SO,  1921.) 

NogllBaaee  <aaa9  Laadewner  not  liable,  for 
death  of  ahlld  drawaed  la  Mtaarded  poad. 

The  owner  of  a  Taca^  lot  cont^udns  an 
OBgnarded  pond,  formed  In  an  abandoned  quar- 
ry with  preelpltoni  banha,  reached  hj  an  open 
driveway  extending  to  a  street  160  feet  away, 
who  permits  children  to  play  on  the  premlBes, 
Is  not  liable  for  the  death  of  an  eight  year  old 
boy,  drowned  by  falling  Into  the  pond. 

Hlgbee,  J.,  dissenta. 

Appeal  from  St.  Louis  Circuit  Court; 

Franklin  Ferriss,  Judge. 

Action  by  Calogero  Rallo  and  another 
agaiuat  the  Heman  Construction  Company 
and  another.  From  Judgment  of  nonsuit, 
plaintiffs  appeaL  Affirmed. 

Charles  A.  Llch,  of  St.  Louis,  for  appel- 
lants. 

Rodgws  &  Koemer,  of  St  Louis,  tar  re- 
spondents. 

DAVID  B.  BLAIR.  J.  The  action  Is  In 
tort  for  wrongful  death.  Appellants  were 
nonsuited  below,  and,  having  unsuccessfully 
moved  to  set  same  aside,  have  appealed. 

Appellants  are  the  parents  of  Pletro  Rallo, 
a  \iOj  eight  years  of  age.  On  October  8, 
1018,  he  fell  Into  a  pond  of  water  formed  In 
an  abandoned  rock  quarry  on  land  owned 
by  respondent  Quarry  Realty  Company  and 
was  drowned.  Said  realty  company  used 
said  pond  as  a  dumping  place,  and  kept  an 
attendant  In  charge.  Respondent  Heman 
Oonstructioo  Company  rented  a  part  of  said 
pranlses,  and  used  the  same  for  storing  con- 
struction materials,  and  had  no  control  over 
Ok  pond  In  question.  The  pond  was  situated 
upon  a  halt  block  of  ground  on  the  north 
Bide  of  Ashland  avenue  In  the  city  of  St 
Louis.  An  alley  extended  east  and  west 
through  the  block.  The  pond  was  situated 
on  the  north  portion  of  the  tract  The  water 
In  the  pond  varied  from  7  to  14  feet  in 
depth.  The  pond  was  not  fenced  or  guarded 
in  any  manner.  An  open  driveway  extended 
from  Ashland  avenue  to  the  banks  of  said 
pond.    Said  banks  v^pe  precipitous,  and 


were  about  80  feet  high  wtiere  the  appel- 
lant's son  f^  Into  ttw  imid. 

Qhildren  frequented  the  Ipremlaaa,  and 
fished  and  swam  in  the  ptmd  and  rafted  oia 
the  debris  floating  thereon.  This  was  done- 
with  the  knowledge  of  the  Quarry  Bealty- 
0)mpany!B  atbesidant,  and  witiumt  Intar- 
feroice  by  Um  or  aaid  compuiy.  No  warn- 
ing signs  were  posted  at  the  pond,  nte- 
pond  was  located  about  ISO  feet  Aram  Aah.- 
land  avenue. 

In  the  amended  petttioa  upon  wtiA  the 
case  was  tried  it  vftis  alleged  that  defendants 
were  careless  and  negligent  in  permitting 
the  deceased  and  other  childrai  to  play  on 
the  banks  of  awA  ptmd,  and  In  failing  to 
erect  and  maintain  around  said  pond,  locab- 
ed  In  a  populous  part  of  the  dty,  a  fisnoe 
so  constructed  as  to  prevent  small  (Alldrm 
from  going  so  <doBe  to  the  edge  of  theNtank 
as  to  endanger  their  Uvea.  The  prayer  of^ 
said  petition  for  damages  In  the  sum  or 
$10,000  fixed  the  app^te  Jurisdiction  of 
this  court 

In  Overholt  v.  Vieths,  08  Mo.  422,  6  S. 
W.  74,  8  Am.  St.  Bep.  6ST,  the  facts  weTe- 
very  similar  to  those  in  the  case  at  bar.  The 
appellant  was  the  mother  of  an  etgiit  year 
old  boy  who  was  drowned  In  a  pond  of  water 
formed  In  a  rock  quarry  on  a  lot  owned  by 
the  defoidant  In  the  city  of  St  Louis,  ^e 
banks  of  the  pond  were  steep  and  precipi- 
tous, and  were  not  protected  by  a  fence. 

Plaintiff's  case  was  submitted  to  a  Jury 
and  the  v«dict  was  for  her.  and  the  dam- 
ages were  assessed  at  the  sum  of  f  10.  She 
appealed  because  of  the  inadequacy  of  ttie 
damages  allowed,  and  because  of  other  al- 
leged errors  not  of  consequence  here.  De- 
fendant did  not  appeal.  The  Judgment  of 
the  trial  court  was  affirmed.  Norton,  O.  J., 
wrote  the  opinion  in  that  case,  anid  reviewed 
many  cases  whweln  recovery  under  quite 
similar  facts  had  been  denied,  and  condnd- 
ed  his  opinion  by  saying: 

"Under  this  view  of  the  case,  plaintiffs  can- 
not be  heard  to  complain  that  they  only  obtain* 
ed  a  verdict  for  ten  dollars  damagea,  inasmudi 
as  the  facta,  in  evidence,  would  have  justified 
the  court  in  directing  a  verdict  for  the  defend- 
ant. Bat,  as  defendant  has  not  appealed,  the 
Judgment  will  be  affirmed,  with  the  conouranee 
of  the  other  JodgeB." 

Jndge  Norton  quoted  approvingly  the  gw- 
eral  rule  as  laid  down  In  Shearman  &  Bed- 
field  on  Negligence^  p.  698,  |  005,  as  follows : 

"  The  occupant  of  land  is  under  no  obliga- 
tioas  to  strangers  to  place  guards  around  ex- 
cavations made  by  him,  unless  such  excavatioQS 
are  so  near  a  public  way  as  to  be  dangerous, 
uoder  ordinary  drcmnetances,  to  persons  pass- 
ing upon  the  way,  and  using  mSnaxj  care  to- 
keep  upon  the  proper  path;  In  whi<A  ease  he 
must  take  reasonable  precautions  to  prevoit 
injuries  h^tpenlng  therefrom  to  m<A  pershna.*' 
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Tb»  nm«  nil«  Is  moBoaaeed  ia,  1  Thorny,  on 
Neg.  p.  303,  sec.  3;  Eliz  t.  Nteman,  32  N.  W. 
Rep.  (Wis.)  223;  GOUBpie  t.  McGowan,  100 
Pa.  St  144;  Galligaa  t.  Mfg.  Co.,  3  New  Eng. 
Bep.  706;  Straab  v.  Soderer,  6S  Mo.  38. 

"Whfle  the  aattaorities  above  dted  recognise 
the  liability  of  the  owner,  if  a  child  is  Injured 
dangeroDS  machinery,  bo  situated  and  ex- 
posed that  it  will  naturally  attract  children, 
who  cannot  be  expected  to  comprehend  the  dan- 
ger of  its  use,  and  takes  no  precaution  to  pre* 
Tent  access  to  it,  and  thereby  impliedly  In- 
vites children  to  it,  they  distinctly  deny  the 
Bability  of  a  lot  own«  nndcr  tbs  facts  dis- 
doBsd  in  this  case." 

Judge  Norton  also  quoted  approTlcgly 
from  KUx  t.  Nleman.  68  Wis.  271,  82  N.  W. 
223.  eD  Am.  B^.  854r  M  follows: 

"  It  win  be  obserred  that  it  is  not  alleged 
tiiat  the  pond  was  so  near  the  Idghway  as  to 
maka  it  unsafe  fM  passengszv  going- along  the 
Btzeet  or  sidewalk,  and  no  aTcrraent  that  the 
boy,  whan  he  feU  Into  the  piKid,  was  passing 
along  the  street  or  sidewalk.  On  the  eontraxy, 
it  is  stated  that  the  boy  was  playing  upon  and 
around  the  pond  when  he  was  precipitated  into 
the  water  aod  drowned.  So  the  single  question 
presented  la,  was  it  the  duty  of  the  d^endant 
to  fence  or  guard  tUa  hole,  or  excavation,  on 
his  lot  (wbidi  it  does  not  appear  he  made,  or 
eansed  to  be  made),  when  sar&ce  water  col- 
lected, in  order  to  seenre  the  safety  of  stran- 
gera,  young  or  old,  who  night  go  upon  or  about 
the  pond  for  play  or  curiosity?  If  the  defend- 
ant was  bound  to  so  fence  or  guard  the  pond, 
tq>on  what  principle,  or  ground,  does  this  obli- 
gatioD  rest?  There  can  be  no  Uability  unless 
it  was  his  duty  to  fence  the  pond.  It  surely 
is  not  the  du^  of  an  owner  to  guard,  or  fence, 
every  dangarona  hole,  or  pond,  or  stream  of 
water  on  Us  premises  for  the  protectioii  of  per- 
SMis  goliv  upon  his  land  who  had  no  right  to 
go  there.  No  such  rule  of  Isw  Is  laid  down  in 
the  books,  and  It  would  be  most  nnreasonaUe 
to  so  hirid.'  The  Judgment  of  the  dxoBit  court, 
snstaining  Hie  dwmiTter,  was  affirmed.** 

In  the  KUx  Gase  a  nine  year  old  boy  was 
drowned  in  a  pond  in  an  abandoned  exca- 
vation fiUed  with  w&tex,  on  a  tract  of  ground 
In  a  pc^lons  dty,  and  owned  by  a  private 
perarau  Tb»  pond  was  nofe  guarded  by  a 
fence  or  otberwlfl& 

Overholt  T.  Yleths,  supra,  has  never  been 
o>remiled.  On  the  contrary,  the  rule  there- 
in announced  has  been  repeatedly  approved 
in  more  recent , cases.  Barney  v.  Railway 
Oo.,  126  Mo.  loc.  eit  390,  28  S.  W.  1060,  26 
L.  B.  A.  847;  Witt^  v.  SUfel,  126  Mo.  295, 
28  S.  W.  891,  47  Am.  St  Bep.  668;  Moran  v. 
Pullman  Co.,  134  Mo.  loc.  clt  651,  36  S.  W. 
6Se,  88  li.  B.  A  755,  66  Am.  St  Bep.  643; 
Boti  T.  Oavanangb,  137  Mo.  loa  clt  '611,  88 


S.  W.  1104,  69  Am.  Bt  Bep.  604;  Arnold  t. 
St  Loola,  152  Ma  loc.  clt  183,  53  B.  W.  900w 
48  U  B.  A.  201,  7S  Am.  St  Rep.  447;  Hlght 
T.  Bakery  Co.,  168  Mo.  App.  loc.  dt  452, 
161  S.  W.  776;  Kelly  v.  Benaa,  217  Mo.  1, 
116  S.  W.  557,  20  L.  B.  A.  (N.  S.)  903;  State 
ex  reL  v.  BlUson,  281  Ma  loa  dt  681,  220 
S.  W.  498. 

Appellants  rely  on  the  doctrine  of  the 
turntable  eases.  To  hold  defendants  liable 
in  this  case  would  require  us  to  extend  this 
doctrine,  and  we  have  consistently  refused 
to  do  this  In  this  very  sort  of  cases.  See 
State  ex  rel.  v.  Ellison,  supra;  O'Hara  v. 
Gas  Light  Co.,  244  Ma  loa  dt  405,  148 
S.  W.  884;  Moran  t.  Pullman  Ca„  auiwa. 
To  tlie  same  effect  is  Hight  t.  Bakery  Co., 
168  Mo.  App.  462,  161  8.  W.  776. 

AppeUants  rely  on  Capp  v.  St  Loula,  SSI 
Mo.  345,  168  S.  W.  616,  46  L.  B.  A.  (N.  S.) 
731,  Ann.  Cas.  1915C,  246.  That  case  can 
be  distinguished  from  the  case  at  bar  by 
the  fact  tbat  the  pool  in  which  the  boy  was 
drowned  was  In  a  public  park  in  the  great 
dty  of  St  Louis,  where  said  boy  had  a  legal 
right  to  be.  The  writer  of  that  oj^nion  dtes 
cases  where  recovery  of  damages  was  per- 
mitted because  of  the  maintenance  of  dangeiv 
ous  opndltfons  an  private  prenlses  not  ad- 
jacent to  public  hli^ways  nid  not  dai^iiBr^ 
oos  to  fndinary  tiavd  tbereorer,  and  by  a 
fortiori  reaaoidng  employed  sndi  cases  as 
persuasive  aulSiorlty  for  the  conclusion 
reached  In  the  Oapp  Oas&  That  case  can- 
not be  said  to  be  a  rulli^  by  this  court  ex- 
tending the  doctrine  of  the  turntable  cases  to 
dangerous  conditions  on  xsrlvate  property, 
nor  can  it  be  said  to  have  ovoruled  Orer- 
holt  T.  Vletbs,  supra. 

The  case  of  Schmidt  t.  Distilling  Co.,  00 
Ma  284, 1  S.  W.  866,  2  S.  W.  417,  59  Am.  Hep. 
16,  is  relied  on  by  appellants,  in  that  case 
a  recovery  of  damages  was  permitted  by  this 
court  for  the  death  of  a  three  year  old 
ddld,  caused  by  her  f  alUng  Into  a  pool  of 
hot  water  on  private  premises,  and  situated 
at  a  distance  from  a  public  highway.  In 
Barney  v.  Railway  Co.,  supra,  this  court  re- 
fused to  follow  the  Schmidt  Case,  and  in 
effect,  if  not  in  express  terms,  overruled  It 

The  rule  laid  down  in  the  Overholt  Case 
is  still  the  law  In  this  stata  That  rule  pre- 
cludes a  recovery  by  appellants,  and  results 
In  the  conclusion  that  the  order  of  the  trial 
court  refusing  to  set  atdde  its  nonsuit  was 
proper,  and  ttaerefwe  In  the  affirmance  of 
the  Judgmut  below. 

All  concur  except  HIOBBB,  J»,  who  dls> 
sento. 
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SHERMAN  V.  INTERNATIONAL  LIFE  INS. 
CO.  OF  ST.  LOUIS.   (Na.  21220.) 

(Supreme  Gonrt  of  MiHonrI,  in  Banc  Not. 
30,  1921.   Motion  for  RelieariDs 

Overniled  Dec,  SO,  1921.) 

1.  AMlsnmeNts  (8=>80  —  Claim  for  Hnthase 
money  ef  oertifloate  repudiated  by  oorporatlon 
held  to  paea  wrth  aM^nment  of  oertifloate. 

Where  an  inauraoce  corporation  isaues  an- 
nuity certificates  and  repodiatee  them  withont 
the  consent  of  the  b(^n,  an  or^final  bolder 
coold  me  for  the  sum  parable  onder  the  cer- 
tificate or  treat  the  contract  as  rescinded  and 
sne  for  recwery  of  money  paid  for  it,  and  if 
after  such  repudiation  sucli  original  holder, 
without  having  elected  to  rescind,  assisna  his 
certificate,  the  right  to  recover  the  purchase 
money  therefor  as  on  a  rescission  passes  to  the 
assignee  as  an  incident  to  the  ownership  of  the 
certificate,  and  if  the  certificate  holders  elected 
to  resdnd  and  fave  notice  thereof  to  tbe  Inmr- 
ance  company,  which  ImpIIedlr  assented  to  re- 
scission by  dlence,  assignment  of  the  certifl- 
eates  diereafter  must  be  deemed  also  an  as- 
signment of  the  canse  of  action  for  the  return 
of  the  money  paid  therefor. 

2.  Asalgnmenti  «»48— Tranafer  of  eertlfloates 
•f  eorporatleii  wtthoit  traufar  oa  baafca 
held  oqaltabto  assignment  of  oama  af  aatloa 
adalag  oot  of  resolasloa. 

Where  insurance  company  lamed  annuity 
certificates  and  repudiated  the  same  and  im- 
pliedly consented  to  a  resdssion,  transfers  of 
the  certificates  thereafter  by  blank  indorsement 
were  equitable  assignments  of  causes  of  ac< 
tion  arielng  out  of  the  cancellation  to  recover 
mon^  paid  for  the  certifleatea  though  such 
certiflcates  were  not  transferred  on  the  books 
<tt  Uie  company  as  required  by  their  terms. 

3.  Umltatlon  of  actions  <3=946(6)— Canse  of 
action  did  not  arise  against  oorporatlon  under 
eontraot  until  tta  repudiation  as  ultra  vires. 

Annuity  certificates  representing  one  or 
more  shares  in  proceeds  arising  annually  from  a 
certain  part  of  premiums  rsceired  by  an  Insar- 
ance  corporatioa,  were  ndtber  malum  in  se  nor 
malum  prohibltmn,  if  ultra  Tires,,  and  the  in- 
surance company  could  not  refuse  to  perform 
without  refunding  the  purchase  money,  and 
no  canse  of  action  arose  for  money  had  and 
received  until  they  were  repudiated  as  being  ul< 
tra  Tires,  or  until  the  holders  on  failure  of  the 
company  for  a  considerable  time  to  perform 
elected  to  treat  the  contmcta  aa  tbandiaed 
and  rescinded  the  same,  and  '  :nitatlona  did  not 
commence  to  run  until  that  time. 

4.  Insurance  ^50— Rights  of  holders  of  esr- 
tlflcatee  embodying  eontraots  of  oorporatlon 
to  pay  certain  piut  of  premiums  not  annulled 
with  set  notice  of  proeeadlng. 

Bights  of  holders  of  certificates  issued  by 
an  inmrance  corporation  repreaenting  one  or 
more  shares  in  the '  proceed  arising  annual- 
ly from  a  certain  part  of  the  premluma  received 
br  the  corporation  on  Its  poUciea  td  insurance, 
a  device  used  to  raise  money  to  carry  on  its 
business,  could  not  be  annulled  In  a  receiver- 
ahip  proceeding  in  the  absence  of  notice  to 


them  of  the  proeeeABf  and  u  opportnity  to 

be  heard. 

5.  Judgment  4s>677— Deorae  aaaalMng  right* 
of  holders  of  certifleatea  embodying  ceitraot 
of  Insuraaoe  corporation  to  pay  oertain  part 
of  premlyffls  to  holders  held  aot  bar  aader 
dootrlne  of  represeatatloa. 

Decree  in  receivership  of  insurance  cor- 
poration annulling  rights  of  holdera  of  certifi- 
cates, issued  bj  the  ooritoimtion  to  raise  monoy 
and  representing  ooe  or  more  shares  in  the 
proceeds  arising  «nrm*i>r  from  a  certain  part 
of  pramimns  retwived  Iqr  the  corporation,  MU 
not  to  show  that  certain  holders  raing  for  tho 
money  paid  for  such  certificates,  as  for  money 
had  and  received,  bad  notiee  of  the  proceetti^ 
or  an  opportunity  to  be  heard,  and  did  not  coa- 
stitute  a  bar  to  their  action,  onder  the  doc- 
trine of  Tlrtoal  repreaentatiai.  no  one  pre- 
ten^ng  to  vpor  for  t^m. 

6.  Eatappel  ^sM-^armmU  haMars  keld  Mt 
aatopped  to  olaln  fron  aarporatloa  niaaay 
paM  for  aertMeales  eanoelsd  ky  oaart  la  i«- 
oelvertlilp  praeaadino. 

Holders  of  certificates  issued  by  an  ia- 
suraoce  corporation  to  raise  funds  tor  prose- 
cution of  business,  representing  slmrea  in  tbe 
proceeds  arising  annually  from  a  certain  part 
of  the  premiums'  receiTed  by  the  corporation, 
were  not  estopped  to  sue  to  recover  money 
paid  for  their  certificates,  as  for  money  had  and 
received,  Iqr  reason  of  the,  fact  tiiat  they  re- 
mained silent  after  notiee  of  a  decreo  of  the 
court  canceling  tbe  certificates  in  a  recetver- 
ship  proceeding,  and  notice  that  certain  other 
holdera  of -auch  certifieatea  were  putting  in  new 
money  to  rehabilitate  and  reorganise  the  com- 
pany. 

7.  Assignments  «=»I03— Asdgssa  of  eaoaa  of 
action  not  estopped  where  assigaer  was  not. 

If  assignor  of  cause  of  action  was  not  es* 
topped  to  sne  by  his  conduct,  neither  was  the 
assignee  thereof  estopped  by  assignor's  con- 
duct 

8.  Annaltiss  4=»&-^aB0ltaat  held  entitled  ta 
recover  money  paid  on  mntnal  rescission. 

Where  insurance  corporation  issued  cer- 
tificates to  raise  funds  representing  one  or 
more  shares  in  the  proceeds  arising  annually 
from  a  certain  part  of  tbe  premiums  received 
by  the  company,  and  thereafter,  with  the  con- 
sent of  hotdeiB  thereof,  amended  tbem  ao  that 
the  annnities  under  them  were  payatde  out  of 
the  "earnings'*  of  the  company,  the  fact  that 
Uiero  were  no  eaminga  waa  immaterial  In  an 
action  against  tlie  corporation  to  recover  the 
purchase  money  paid  for  the  certificates,  based 
on  a  rescission  thereof  by  tte  holders  consented 
to  by  the  corporattoB. 

9.  laterait  «966-Ailegatlan  at  damd  haM 
lasafflidaiit. 

In  action  for  money  had  and  reeelTCd,  plain- 
tiff, in  order  to  recover  interest,  moat  both 
allege  that  a  demand  was  made,  and  a  ainqd* 
prayer  without  such  allegation  for  the  recov- 
ery of  the  sum  named  "together  with  interest 
thereon"  will  be  construed  as  ssking  for  In- 
terest only  from  the  time  of  the  institatloa  of 
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ilOTml  from  Olrcait  Ooait,  Jacknm  Coaar 
ty;  Tbonuu  J.  Seeborn.  Jadge. 

Actum  br  Adrian  F.  Sberman  agaiiuit  tbe 
Intematloiial  life  Inmranoe  Oompany  of  St. 
Jjovis,  Mo.  Jndsmoit  for  plalnttff,  and  de- 
fendant  appeals.   AlBnaMl  m  cwtdltlon  oC 

remittitur. 

Cooper,  Neel  ft  Wri^t  and  Leslie  J.  Ljona, 
all  of  Kansas  Glty,  and  Olias.  6.  Berelle,  of 

iSt.  Lonis,  for  ai^Ilant 

Thad  B.  lAndon,  William  Thomson,  and 
Atwood,  Wlckersham.  Hill  ft  Popbam,  all  of 
Kansas  City,  for  respondent.  . 

RAUIiAND,  0.  This  is  a  snlt  for  taaney 
bad  and  received  growing  ont  of  tbe  isauanoe 
and  sale  by  tbe  Great  Western  Life  Insur- 
ance Company  of  wbat  it  denominated  an- 
nuity certificates. 

Tbere  is  no  substantial  controTersy  as  to 
the  facta.  In  tbe  year  1906  tbere  was  organ- 
ized under  the  laws  of  the  state  of  Colorado 
a  corporation  known  as  the  Great  Western 
Agency  Company,  with  an  authorized  cap- 
ital of  $2,000,000.  This  company  acquired 
an  advantageous  contract  with  an  insurance 
company  of  Indiana,  extending  over  a  long 
period  of  time.  Thereu[)on  stock  In  tbe 
agency  company  was  sold  to  a  great  many 
persona,  and  through  such  sales  funds  were 
accumulated  in  its  treasury  to  the  amount 
of  something  like  $80,000.  Thereafter.  In 
1907,  the  same  individuals  who  had  effected 
the  incorporation  of  tbe  agency  company  and 
who  were  in  contnH  of  it  orguiixed  an  In- 
sorance  company  nnd^  the  laws  of  41iis 
sta^  called  the  Oreat  Western  Ufe  Insure 
ance  Company,  with  a  capital  stock  ot  (100,- 
000.  Through  their  manipulation  the  agency 
wAnpany  borrowed  $21,000,  and  with  that 
and  the  $80,000  in  Its  treasury  It  paid  up 
the  wtire  capital  stock  of  the  insurance  com- 
pany. Eight  of  tbe  LOOO  shares  of  such 
fltodE  the  incorporators  held  In  their  own 
names  as  Indlvlduala,  and  the  remaining  802 
shares  tb^  held  as  trustees  for  the  agency 
company.  It  became  mer&f  a  holdlnff  comr 
pauy. 

During  the  flrst  year  following  Its  In- 
corporation the  Great  Western  Life  Insur- 
ance Company  wrote  $13,000,000  of  Insur- 
ance. The  prwiiums  received  therefor  were 
absorbed  by  commissions  and  overhead  ex- 
penses. Desiriuc  to  raise  more  funds  for  the 
prosecDtliHi  of  its  business,  it  conceived  tbe 
idea  of  Inuing  what  it  XAtiex  termed  annuity 
certificates,  sncli  certificates  to  represent  one 
or  more  shares  in  the  proceeds  arising  annu- 
ally from  a  certain  part  of  the  premiums  re- 
ceived  by  tbe  company.  Tbe  certificates  Is- 
sued contftlnsd  fbe  following  racUali: 


"WharMS,  —  —  baa  paM  t*  tl»  evmpwiy. 
for  '  ■— »f  its  said  shares,  the  snm'af  9  : 

"Now,  therefore,  In  consideratiwi  of  the 
premisaa,  tbe  company  berebj  agrees  to  appor- 
tion and  pay  to  tbe  owner  thereof  an  annuity 
during  Us  lif^  and  tiiereafter  to  bis  hdrs  or 

personal  representatlrea,  of    shares  of 

the  proceeds  of  twentr-flve  cents  per  one  thoa< 
sand  dollars  of  all  inanraoce,  except  reinanr- 
anee,  written  hy  the  company  In  the  United 
States  for  fifty  years  frtmi  the  date  of  its  ta- 
corporMfau),  on  which  premiums  oompnted  an 
the  annsal  basis  have  be«a  receiTcd  in  caidi, 
and  also  for  se  long  thereafter  as  premloms  are 
received  on  said  insoranos;  sneh  anttaity  to 
be  determined  as  follows: 

"L  Tbe  aggregate-  of  aald  twentT-flve  eenta 
per  one  thousand  dollars  of  Insorance  shall  be 
ascertained  at  the  end  of  each  calendar  year, 
aod  anch  sum  divided  by  five  hundred;  the  quo- 
tient obtained  riiall  be  the  apportiimment  to 
tmtAi  of  said  shares,  and  the  total  of  » 
shares  thereof  shall  be  the  annoity  payable 
hereonder,  within  thirty  days  thereafter. 

"II,  The  company  guarantees  that  tbe  first 
annuity  payable  hweonder  shall  not  be  less 
than  eight  (S%)  per  cenL  upon  the  amoont 
paU  ttie  company  Uierefor,  as  stated  above. 

HI.  'JChU  certificate  la  aaaignable  in  writ- 
ing and  transferable  only  on  the  books  of  the 
company,  In  person  or  by  attorney,  upon  pres- 
entation of  this  eertifleate  at  the  heme  office  «t 
the  company." 

Tbe  certificates  were  moa  aa  tbe  basis  of 
$150  per  share.  Tb^  wne  issued  by  tbe 
company  in  ld07.  Tbe  first  annuity  or  divi- 
dend on  ttiem  became  doe  Frtimary  1, 1906, 
and  was  duly  paid. 

On  Hay  11,  1908,  certain  stockholders  ot 
the  Oreat  Western  Agency  Company  filed  a 
bill  in  equity  in  the  Circuit  Court  of  the 
United  States  for  tbe  West^nir  Division  ot 
tbe  Western  DIatrict  of  Ulssourl  against  the 
Great  Western  Agency  Company,  tb»  Great 
Western  Life  Insurance  Company,  and  cer- 
tain tndlTtduals,  sueli  Mil  alleging  misman- 
agement of  the  Great  Western  Agency  Com- 
pany and  dM  Oreat  Western  Life  Insurant* 
OfHupany,  and  complaining  of  die  IsbuI'" 
by  the  Great  Western  Insnranoe  Compa'' 
these  annuity  or  Investment  eerttflcr 
being  charged  that  tbey  bad  been  f 
large  number,  tbe  amount  being 
like  $330,000,  and,  further,  that 
was  being  made  to  bicreaae  tb# 
of  the  Great  Western  Life  ^ 
pany,  and  prayer  was  mad' 
ment  of  a  receiver  to  take 
of  the  aaaeta  and  proper* 
em  Agency  Company 
em  Ufe  Inaurance  C 
appointed  as  pra' 
pointed  a  maste* 
suance  of  tbe 
notice  that 
any  persoD 
^tbes  ot 
recetver 
maste' 
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1908,  or  the  same  would  be  forercr  barred. 

On  July  6,  1906,  the  coort  made  ftn  order 
directing  Its  receiver  to  advertise  and  sell  the 
property  and  assets  of  the  Great  Western 
Ufe  Insurance  Company.  In  response  to  the 
published  notice  calling  therefor,  three  bids 
were  filed  with  the  receiver.  That  of  the 
Kansas  dty  Ufe  Insurance  Company  was 
deemed  the  best  by  him,  and  oa  July  28,  ld09, 
he  reported  a  sale  to  that  company  and  asked 
Its  confirmation  by  the  court  Undw  the 
terms  of  the  propMed  sale  the  Kansas  City 
Life  Insurance  Company  would  have  as- 
sumed the  obligations  of  the  Great  Western 
Life  Insurance  Companj;  under  the  latter's 
contracts  of  Insurance,  but  not  its  undertak- 
ings under  the  annuity  certificates;  and  from 
the  cash  that  was  to  be  paid  the  receiver 
would  have  realized  only  about  $126,000  for 
the  payment  of  debts  and  distribution  among 
the  stockholders  of  the  Great  Western  Agen- 
cy Company  (hraelnafter  called  the  stock- 
holders). As  the  indebtedn^  alone,  exclud- 
ing the  annuity  certificates  entirely  from  con- 
sideration, exceeded  that  amount,  it  was 
quite  apparent  that,  If  the  sale  were  con- 
firmed, the  stockholders  would  certainly  get 
nothing,  and  the  certificate  holders  would 
probably  be  In  like  predicament  While  the 
report  of  sale  was  pending  some  of  the  stock- 
holders and  cratificate  holders  held  a  meet- 
ing at  Topeka,  Kan.,  for  the  purpose  of  de- 
vising means  to  protect  their  interests.  The 
meeting  was  largely  attended,  as  were  sub- 
sequent ones  htHA  in  Kansas  City.  At  one 
of  these  meetings  Bfr.  James  Cniapp^e  was 
"informally  designated  by  c^tain  stodchold- 
ers  and  annuity  certificate  holders  as  a  sort 
of  trustee  to  collect  money  and  take  such 
steps  as  might  be  necessary  to  pay  the  debts 
of  the  insurance  company  and  to  generally 
handle  the  situation." 

The  application  of  the  recover  for  con- 
firmation of  the  sale  coming  on  for  hearing, 
a  postponement  was  asked  by  some  of  the 
stockholders  and  certificate  holders.  The  ap> 
pearances  and  the  order  of  the  court  mad* 
in  that  connection,  u  flbown  1^  the  record* 
are  aa  follows: 

"Now  on  the  16th  day  of  August,  1906,  be- 
ing one  of  the  regular  days  of  the  i^rfl,  1908, 
tcm  of  said  court,  ^e  above  cause  came  on 
to  be  heard  upon  the  application  of  the  receiver 
for  the  confirmation  of  the  sale  of  the  assets, 
propertieB,  and  basinesa  of  the  Great  Western 
life  Insurance  Company,  in  accordance  with 
the  bid  of  the  Kansas  City  Life  Insurance  Com- 
panr,  the  receiver,  C.  S.  Jobes,  Esq.,  appear^ 
tag  in  person  and  by  his  solicitor,  B.  L,  Scar- 
ritt  Esq.,  the  Kansas  City  Life  Insurance  Com- 
pany, a  tndder,  appearing  b;  R.  J.  Ingraham, 
its  si^citor,  ^e  Philadelphia  Life  Insurance 
Company,  a  bidder,  appearing  by  W.  F.  Guth- 
rie, its  solicitOT,  the  National  Bank  of  Gom- 
Besoe,  a  creditor,  appearing  by  H.  0.  Ward,  its 
•oUdtor*  and  F.  M.  Peart  and  other  stockhold- 
ers of  the  Great  Western  Agency  Company  and 
annaitr  oartificate  holders  of  the  Great  West- 


ern Lffa  Insaranee  Company  trhe  an  afaallar- 

17  situated  appearing  by  B.  F.  Waggoser  and. 
James  W.  Orr,  said  stockholders  praying  a 
pos^Mnement  of  said  hea^ig,  and  representilBS 
to  the  court  that  ttie  said  stocUudders  and 
annidtr  hoMers  were  endeavoring  to  raise 
from  the  stockholders  and  annntty  boldcra  m 
snffident  fund  to  pay  off  all  of  the  debts 
the  ssid  tbe  Great  Western  Life  liienrsnce 
Company,  and  to  meet  sll  of  Its  obUgatiottS, 
and  to  rehabUitate  and  reorganise  said  company, 
and  it  appearing  to  the  court  that  there  are 
reasonable  prospects  of  the  accomplishment 
of  the  reorganisation  on  such  plan,  and  tlieret^ 
aeeote  to  the  creditors  of  aald  convany  the 
full  payment  of  aU  of  the  debta  or  Ual^ttos 
of  said  life  Insurance  coiquuiyi  it  is  therefore 
cmsidered  and  ordered  by  the  coort  that  the 
further  hearing  of  the  application  of  said  re- 
ceiver to  confirm  the  sale  of  said  property 
and  SBsets  of  the  Great  Western  life  Insur- 
ance Company  be,  and  the  same  is  hereby,  post- 
poned and  eontinoed  nntiH  Tnesdajt  Angnst  20* 
1908.  at  9  o*dodc  a.  m." 

The  order  just  set  out  indicates  Qiat  the 
stockholders  and  certificate  holdras  who  ap- 
peared did  not  present  any  definite  plan  for 
rescuing  the  insurance  company  from  tlie  ro- 
celvership.  In  connection  with  their  applloa- 
tion  for  a  postp<mem»t  of  action  on  the  re- 
port of  sale,  an  affidavit  of  lb.  Chappelle 
was  filed  In  which  this  aiqc»ears: 

"He,  affisnt,  with  other  stockholders  and  an- 
nul^ certificate  holders  of  said  coiupoo/,  under- 
took a  plan  of  rehabilitation  of  the  said  the 
Great  Western  Life  Insurance  Company,  and 
to  that  end  has,  with  others,  conferred  with  a 
large  number  vt  the  stockhi^ders  and  annuity 
certificate  holders  of  the  said  companies  de- 
fendant and  also  with  a  number  of  the  poUigr 
holders  the  Great  Western  life  Insurance 
Company.  Affiant  further  says,  as  a  result  ^ 
snch  conference  end  investigMion,  there  has 
been  contributed  by  voluntary  assessments  ttom 
sudi  stockholders  and  annuity  certificate  h^- 
era,  for  the  purpose  of  rehabilitating  and  re^ 
organising  the  defendant  the  Great  Western 
Life  Insurance  Company,  a  sum  aggregating 
about  $120,000.  that  he  has  assurance  firon  a 
large  number  of  other  such  stockholders,  an- 
nuity certificate  holders,  and  policy  btiders 
of  their  wilHngness  to  co-operate  and  add  ad- 
ditional fands  for  said  purpose,  and  thereon 
affiant  believes  and  states  the  fact  to  be  that 
snch  stock,  annuity,  and  policy  holders  are 
now  in  a  position  to  pay  off  and  discharge  all 
of  the  outstanding  pressing  obligations  of  the 
said  the  Great  Western  lite  Insurance  Com- 
pany, and,  if  given  reasonable  time  so  to  d<^  all 
impidrment  of  the  capital  stock  of  said  com- 
pany wUl  be  repaid  and  said  business  re-estab- 
lished and  reorganised  the  stockholders  and 
annuity  and  poKey  holders  of  said  company,  and 
placed  upon  a  substantial  basis,  and  in  positiott 
and  condition  to  carry  out  and  perform  every 
outstanding  obligation  of  the  said  the  Cfaeat 
Western  Life  Insurance  Company." 

The  plan  finally  adopted  by  Ofaappelle  and 
those  who  were  co-operating  with  him  was 
that  each  stockholder  and  certificate  boldw 
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sboald  pay  IntD  a  foftd,  to  be  vaed  In  Uqnida^ 
iDg  the  debts  and  repairing  the  capital  BtMk 
of  the  Insurance  company,  an  amount  equiv- 
alent to  one-fonrtb  of  the  face  valne  of  the 
stock  or  annuity  certltlcate  held  by  him,  and 
receive  in  return  upon  the  surrender  of  his 
stodc  or  annuity  certificate,  as  the  case  might 
be,  as  much  of  the  stock  of  tlie  inaurance 
company  as  his  cash  contribution  to  the  fond 
would  buy,  on  .the  basis  of  the  latter  stock 
b^g  worth  twice  Its  par  value.  Practically 
all  of  the  stockholders  and  from  SO  to  7S  per 
cent,  of  the  certlflcate  holders  acceded  to  the 
plan  and  participated  therein  by  wholly  sur- 
rendering their  several  holdings  for  the  mei'o 
privilege  of  baying  stock  la  the  insurance 
company  at  $200  per  share— twice  its  par 
value;  and  they  paid  into  the  "reorganlza- 
ticm"  fund  oiongb  moncgr  to  pay  for  $130,000 
mwth  of  the  stodc  m  tbat  basis  before  the 
date  to  which  the  farther  bearing  of  the 
rec^rer's  application  for  conflnnatlOQ  of  the 
sale  had  been  continued.  On  August  27, 
1906,  tb«y  presented  their  plan  to  tbe  court; 
It  waa  apiwoved;  and  after  directing  tbe 
payment  of  tiie  (130,000  and  other  funds  into 
the  liaiido  ct  a  custodian  to  be  by  iiim  ap- 
plied to  the  payments  of  the  debts,  a  schednle 
of  which  was  therein  set  out,  the  court  by 
its  decree  lifted  the  receivership  and  ord^ed 
the  receiver  to  redeliver  to  the  insurance 
company  its  property  and  assets. 

The  redtals  and  provtelons  of  the  decree 
discharging  the  receivership  having  a  bearing 
on  questions  presently  to  be  considered  are 
as  foUows: 

"Now  on  this  27th  day  of  August,  1908,  being 
one  of  the  regular  days  of  the  April,  1908, 
term  of  said  court,  came  on  further  to  be  heard 
the  objections  and  ezcepdons  of  F.  M.  Pearl 
and  other  ttockhdders  of  the  Great  Western 
Agency  Company  and  annuity  certificate  hold- 
era  of  the  Great  Western  life  Insurance  Com- 
pany to  the  confirmation  of  the  sale  of  the  as- 
sets, properties,  and  baainesi  of  said  the  Great 
Western  life  Insurance  Company  heretofore 
made  by  the  receiver  hereof,  complainants  ap- 
pearing by  John  H.  Atwood,  Esq:,  and  H.  0. 
Timmonda,  Esq.,  Baid  receiver  appearing  in 
person  and  by  B.  L.-  Scarritt,  Esq.,  and  Frank 
P.  Sebree,  Esq.,  his  solicitors,  the  Kansas  City 
life  Insurance  Company,  a  bidder  at  said  sale, 
appearing  by  Charles  M.  Howell,  Esq.,  and 
Frank  Smith,  Esq.,  its  solldtora,  Franklin 
Adams,  J.  Q.  Cowee,  and  other  Interreners  ap- 
peering  by  A.  L.  Cooper,  Esq.,  their  solicitor, 
aa^  objectors  appearing  by  E.  A.  Berry,  Esq., 
and  James  W.  Orr,  Esq.,  their  Bolidtors, 
•  •  •  Hess  appearing  by  Hnnt  0.  Moore, 
Esq.,  his  solicitor,  and  A.  F.  Sherman,  Esq., 
^>pearing  for  himself  and  certain  other  an^ 
noity  certificate  holders. 

"And  said  objections  and  exceptions  being 
presented  to  the  coort,  and  said  objectors 
praring  leave  to  reorganise  and  rehabilitate  the 
said  the  Great  Western  life  Insurance  Com- 
pany and  to  pay  its  debts,  outstanding  obliga- 
tions, and  take  over  its  properties,  moneys, 
credtti^  and  effects  and  restore  and  make  good 


any  impairmeat  ef  its  capital  elotik  and  there- 
after conduct  the  basiness  of  the  said  the  Grsat 
Western  life  Insurance  Company,  and  all  par- 
ties being  before  the  court  and. being  heard, 
and  the  court  being  fully  informed  and  ad- 
vised, it  is  confddered,  ordered,  and  decreed: 

"L  That  the  plan  for  the  reorganisation  and 
rehabilitation  of  the  lald  the  Onat  Western 
life  Insurance  Company  preseiateA  to  tbia 
court  be,  and  Oe  same  Is  herein,  approved  hr 
the  eenrt,  npisi  the  following  terms  and  con- 
ditions, via.:  •  •  • 

"Whereas  it  has  farther  been  the  plan  of 
the  said  reorganisation  of  the  said  life  Insor- 
ance  company  to  permit  holders  of  so-called 
annuity  certificates  heretofore  issued  by  the 
said  life  Insurance  company,  upon  the  pay- 
ment of  the  sum  of  ^JBO  upon  eadk  share  of 
sudi  eertiflcates  and  upon  the  surrender  and 
eanedlatitm  of  each  certificates,  to  recdve  of 
the  capital  stock  of  the  said  life  insurance  com- 
pany ateok  of  the  aaid  coavany  of  tiw  par  value 
equal  to  one-half  of  the  amount  ni  such  pay- 
ment. 

"Certain  certificate  holders  have  already 
agreed  to  this,  aggregating  more  than  one-half 
thereof,  and  all  such  annuity  certificate  holders 
who  have  not  so  done  are  hereby  given  the 
privilege  of  so  doing  for  20  days  from  date 
hereof,  to  avail  himself  of  sudi  privilege,  and 
any  soeh  anunlty  certtfleato  hi^ider  ffefUng  to  so 
avail  himself  within  tucfa  period  of  time  of  20 
days  from  this  dato  sbaU  no  longer  have  such 
privilege  or  right,  and  such  annuity  certificate 
holders  shall  thereafter  be  barred  and  estopped 
from  making  any  claim  of  any  kind  whatsoever 
against  said  life  insurance  company  or  officers 
or  stockholder  thereof,  or  against  any  assets  of 
said  company,  and  such  annuity  certificates  wlU 
then  and  thereby  be  foOy  canceled  In  law  and 
in  eq^ty,  and  sndi  ananlty  eartUeate  bf^dera 
vfl!  bavs  no  farther  riiktib  daims,  or  daoMnds 
against  said  company,  its  officers,  stocUwldexa, 
assets,  or  pr<^ert7,  on  account  thereof." 

At  the  time  of  rendering  the  decree  the 
court  informally  expressed  Its  views  some- 
what at  length  in  regard  to  what  It  cm- 
sldered  the  anomalous  poritlon  <tf  the  certif- 
icate luddera.  Among  i>thet  -things,  tiie 
court  In  effect  said  tbat  sndk  holders  wwe 
neither  creditors  in  tbe  sense  tbtLt  they  verft 
entitled  to  have  their  certificates  liquidated 
by-  a  cash  paymmt  their  presmt  worth  not 
bting  asootainalde,  nor  were  th^  stock- 
holders; that  the  Issuance  of  the  cwtlflcates 
was  possibly  ultra  vires  the  inauranoe  com- 
pany ;  Oiat  In  any  event  the  legal  rights;  If 
any,  of  ttie  holders  of  those  certificates  were 
so  Intangible  that  It  would  be  Impossible  fbr 
the  court  to  afftwd  sudi  holders  relief 
through  the  usual  modet^  and  that,  all 
things  con^doed,  tbe  offer  €t  the  stockhold- 
ers to  permit  them  to  share  In  tbe  plan  of 
rehabilitating  the  company  was  a  privilege 
of  iriiteh  they  should  be  iSftd  to  avail  tbem- 
Bdves.  A  circular  letter  embodying  these 
expressions  ot  tbe  oourt,  together  with  a 
copy  of  the  decree,  was  immedlatdy  mailed 
to  each  certificate  holder.  Thereafter  a  few 
more  of  them  surrendered  their  certificates 
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and  bought  stock  on  the  basia  proTtded  for 
ia  t3ie  decree.  The  remainder  of  the  rtodc 
vas  later  sold  to  outside  parties  at  $200  per 
■hare,  and  the  proceeds  of  such  sales  woe 
paid  Into  tiifi  treasury  of  the  insarance  com- 
pany. 

Upon  the  lifting  of  the  recelTershlp  and 
the  retnm  to  It  of  Its  property  and  assets, 
the  Great  Western  Life  Insurance  Oompany 
at  once  resumed  Its  business  of  writing  life 
Insurance.  It  continued  so  to  do  until  Its 
mergCT  with  defoidant,  Intematloial  life 
Insurance  Oompany,  Decembtf  7,  1012.  By 
the  articles  of  consolidation  the  defendant 
assumed  and  agreed  to  pay  all  of  the  debts, 
liabilities,  and  obligations  of  the  Great  West- 
ern Life  Insurance  Company.  The  claims 
of  the  letter's  annuity  certificate  holders 
were  qtedflcally  referred  to  therein,  and 
the  defendant  agreed  to  pay  the  annuities 
provided  for  In  such  certificates  or  refund 
the  amounts  paid  for  them,  if  they  were 
held  by  this  court  to  be  valid  obligations 
of  the  Great  Western  life  Insurance  Com- 
pany at  the  time  of  the  merger. 

The  holders  of  the  certificates  who  did  not 
surrender  them  and  accept  stock  in  accord- 
ance with  the  provisions  of  the  decree  dls- 
duuglng  the  receivership  took  no  st^  what* 
ever  thereafter  looking  to  an  enfincement 
of  any  claims  under  tbdr  certUkntes  vntU 
about  the  time  of  the  merger  of  the  Great 
Western  Oompany  with  defendant  During 
the  interim  between  the  receivership  and 
the  merger  thay  made  no  demands  of  any 
kind  on  the  former  company,  nor  did  It  on 
Its  part  do  anything  to  indicate  that  it  would 
not  carry  out  the  undtftaklnga  provided  for 
in  the  certUfcates,  except  that  it  flailed  to 
pay  any  of  the  annuities.  However,  on 
February  22,  1013,  the  pUlntUT  wrote  the 
defendant  the  following  letter: 

*^teniatIoDal  Ufe  Insurance  Company,  Bt. 
Loois,  Mo.^-Gent]emen:  As  attorney  for  those 
persons,  a  list  of  whose  names  are  hereto  at- 
tached and  made  a  part  hereof,  eadi  and  evety 
of  whom  are  the  owners  and  holders  of  cer- 
tain so-caUed  annui^  or  investment  certificates 
issued  by  the  Great  Western  Life  Insurance 
Company  of  Kansas  Otj,  Missouri,  I  hereby 
demand  the  performsnce  of  said  contracts  by 
eald  International  life  Insarance  Oompany, 
and  the  payment  of  each  annolty  doe  under 
each  certificates. 

"As  attorney  for  each  and  every  of  each  per- 
sons,  I  hereby  advise  yon  that  unless  the  terms 
of  said  so-caUed  annuity  or  investment  certifi- 
cates are  fully  and  completely  complied  with, 
according  to  tba  terms  thereof,  by  said  Inter- 
national  life  Insurance  Company,  on  or  before 
the  7th  day  of  Sfareh,  1013,  yon  are  to  con- 
sider ^!s  as  a  notice  that  each  and  every  of 
such  owners  and  holders  of  said  BO-<!aned  an- 
nuity or  investment  certificates  rescind  and 
cancel  each  and  every  of  said  certificates,  and 
demand  the  return  of  all  moneys  paid  by  each 
and  every  of  them  to  the  Great  Western  life 
Insurance  Oompany,  thereon,  less  whatever 


sum  or  «Bni>  saay  have  been  paid  to  thtaa.  er 
any  of  tfaeai,  upon  said  eertlflcates. 

**Aa  attorney  for  eadi  and  every  of  aald  per- 
sons, I  also  hereby  advise  you  that  naleas  the  I 
demand  for  the  retom  nt  said  money  Is  com-  ' 
idled  with  on  or  btfore  the  devenlli  dsy  «t 
March.  1918,  that  suit  wtD  be  tDsUtvted  to  ca- 
force  the  rights  of  my  dlents. 
**Yonrs  very  truly, 

**[8i«ied]  AdtisB  r  Skecmaa."  ^ 

To  dilB  letter  defendant  mpUed: 

•TToTu  letter  wiU  be  submitted  to  the  board 
of  directors  at  its  next  meetlnff,  and  yea  wHl  be 
advised.^ 

Hearing  nothing  further  from  defendant,  j 
plalntlfr  inatltatea  tUa  salt  April  1.  lAU.  j 
aa  asdgnee  ot  112  of  the  umnlty  cotifleates. 

The  petition  Is  In  112  counts,  based  on  it 
leged  causes  of  action  arising  out  of  the 
lasuance  of  as  many  different  annuity  cez^ 
tlflcates.  Each  count  in  substance  allegea 
the  issuance  of  the  annuity  certiflcate  there-  I 
in  described  and  the  price  paid  A>r  it,  the 
pasment  tbcfeon  of  a  Tidend  of  8  per  cent 
February  1, 1008,  and  the  failure  and  rtfaaal 
of  the  Great  Weatmi  life  InmcnnGO  Oom- 
pany ukd  the  drtsndan^  an  Its  mecBSSM; 
to  farther  pufom  the  oon^ract  ofMcnoed 
by  dm  certificate.  The  assignment  of  the 
oertlflcate  and  of  all  rights  and  dabna  grow- 
ing out  of  It  in  fiui^hw  averred.  The  pnyer 
in  for  the  recovery  of  the  amount  paid  there- 
for by  the  original  bolder,  leas  the  dividend 
paid,  with  intereat  and  coat& 

The  answer  seta  up  aa  defeused:  (1)  Tbat 
■nbsequent  to  the  issnanoe  of  ttie  annuity  ' 
certiAcates  they  were  amended  hy  mutual 
consent  so  that  the  sums  payable  Qierennder 
became  payable  (miy  out  of  the  earnings  of 
the  company,  and  there  were  no  such  eaiv- 
Ingi;  U9  that  the  aU^ped  canaea  of  nctioa 
are  barred  by  tbe  five-year  statute  of  limi- 
tations; <3)  that  aU  rl^ita  Inaed  on  the  an- 
nuity certiflcatee  w«re  adjudicated  by  die 
decree  lifting  the  reeelTerSbip  and  were 
thereby  canceled  and  discharged;  and  (4) 
that  plaintiff  and  his  assignors,  by  standing 
by  and  acquiescing  In  s^id  decree  and  pn- 
mitting,  without  protest  on  their  part,  tbe 
stockholders  and  remaining  certificate  hold- 
ers to  effect  a  reorganisation  of  the  coo* 
pany,  by  paying  into  the  treasury  thereof, 
as  capital  and  inindiase  price  of  the  asa^ 
sums  of  money  aggregating  more  than  its 
capital  stock  and  equal  to  or  in  excess  of 
the  actual  and  market  value  of  all  the  prop- 
erty and  asBets  of  the  company,  free  fros 
any  claim  against  It  on  account  of  said  an- 
nuity certificates,  are  now  eetopped  from 
asserting  any  such  claims. 

The  r^y  pots  In  Issue  the  afflmatlTe 
matters  of  the  answer.  It  specifically  denies 
that  ptalnttfT's  assIgnWB  an>eared  or  woe 
made  parties  to  the  ^m»edlng  wbtdi  cul- 
minated in  the  decree  which  attempted  to 
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dispose  ot  tbe  rigbta  of  all  certlflcate  holders. 
At  the  trial  It  was  stipulated  that— 

"Prior  to  the  institutioii  ot  this  niit  th«  hold- 
en  of  the  annoitj  certificates  shown  on  the 
attached  list  assiffoed  the  same  to  the  plalntifft 
who  tiiereiQHni  hecame  and  haa  continoed  to  be 
the  owner  and  htdder  t^reof." 

The  stIpalatioiL  covered  all  certificates  now 
in  question,  except  those  described  In  counts 
8,  »,  10,  XL,  and  12  of  tbe  petition.  Tbe  five 
certiflcates  referred  to  In  those  counts  were 
miginaUy  tssoed  to  George  Kumpf  and  fow 
memberB  of  bis  famll?  respectively.  The 
CCTtiacates  were  produced  at  the  trial  by 
plaintiff,  and  each  had  Indorsed  on  It  an 
asslenment  in  blapk  over  the  signature  of 
the  person  to  whom  it  had  ba&i  issued. 
Kumpf,  on  the  wltnesa  stand,  identified  the 
signatures  to  these  assignments.  He  and 
the  four  members  of  his  family  were  named 
In  the  list  of  cwtiflcate  holders  for  whom 
plaintiff  professed  to  be  acting  as  attorney 
in  his  communication  to  defendant  of  Feb- 
ruary 22.  1913. 

The  cause  was  tried  without  a  Jury.  A 
number  of  the  counts  of  the  petition  were 
voluntarily  dismissed  during  the  progress 
of  the  trial.  The  court  found  lor  plaintiff 
on  all  remaining  counts  and  assessed  bis 
recovery  under  each  at  the  amount  that  was 
paid  for  the  certificate  therieitt  described, 
less  8  per  cent  of  such  amount,  with  6  per 
cent,  per  annum  Interest  thereon  ft'om  Feb- 
ruary 22,  19I3.  The  aggregate  amount  of 
tbe  Judgment  was  M7.46S.go. ,  Defendant  ap- 
peals. 

Other  facts  will  be  stated  In  the  course  of 
tbe  oplnl<m,  it  deemed  necessary  to  an  un- 
derstanding of  tbe  guestioDS  considered. 

The  questions  raised  on  this  appeal  were 
passed  upon  by  trial  court  In  refusing  dec- 
larations of  law  asked  by  defendant,  appel- 
lant here.   Its  principal  contenttons  are: 

(1)  that  the  assignments  of  the  annuity  cer- 
tlficates  did  not  operate  as  asfdgnments  of 
causes  of  action  for  m(mey  had  and  received ; 

(2)  that  such  causes  of  action,  If  they  ever 
existed,  are  barred  by  the  five-year  statute 
ot  limitations;  (3)  that  plalntUTa  claims 
are  res  adjudicata  under  the  decree  of  the 
United  States  Circuit  Court  lifting  the  re- 
ceivership; and  (4)  that,  having  acquiesced 
in  tbe  decree  during  the  time  of  tbe  reorgan- 
isation ot  the  Insurance  company  and  for 
four  years  thereafter,  plaintiff's  assignors, 
and  idalBtiff  through  them,  are  now  estop- 
ped from  asserting  that  Its  provisions  are 
not  binding  upon  them. 

(1]  1.  It  Is  admitted  that  prior  to  the  In- 
stltutlon  of  the  suit  the  plaintiff  became  tbe 
"owner  and  holder"  of  all  the  certificates 
tofr  irtddi  he  seeks  a  recovery  of  the  pur- 
tSum  money,  except  five.  It  Is  elementary 
Oiat,  tf  the  Insurance  company  who  Issued 
the  certificates  had,  after  receiving  the  full 
pOTdnM  prtca^  rc|niai«ted  th«  contracts  avl- 


dMced  tbereb;^  on  the  ground  that  tbey  wore 
ultra  vires,  or  bad  Cor  any  other  reason  or 
for  no  reason  at  all  refused  to  perform  sadi 
contracts  without  the  cwsent  of  'the  otber 
parties  thereto,  an  original  holder  of  any 
one  of  such  certiflcates  would  have  bad  the 
option  to  sue  for  tbe  sams  payable  under 
his  certlflcate,  or  to  treat  the  contract  as  re- 
scinded and  sue  tor  recovery  of  the  money 
paid  for  It  6  R.  G.  L.  i  310.  If  after  aneb 
repudiation  by  tbe  Insurance  company  an 
original  bolder,  without  bavlug  tiected  to 
rescind,  had  aai^gned  Us  cerdflcat^  the  right 
to  recover  Uie  parchase  money  thnrefor,  aa 
on  a  resdaslon,  would  have  passed  tn  tbe 
assignee  as  an  Incident  to  tbe  ownevt^ulp  of 
the  certificate.  Parkersburg  v.  Brown,  106 
U.  8.  48r,  1  Sup.  Ot  442,  27  U  Ed.  288. 
nm  technical  difllculty  presented  on  tbe 
fftcts  in  prootf  however.  Is  ttiat  the  rif^t 
to  readnd  seems  to  have  been  ezerdaed  by 
the  original  holders  before  they  assigned 
tbe  certificates  to  plaintiff.  On  February  22. 
1913,  throu^  their  attorney,  tbey  notlfled 
deteidant  ttiat  th^  rescinded  and  canceled 
each  and  evwy  said  certificate,  and  demand- 
ed the  retnm  of  all  moneys  paid  fbr  each 
and  every  of  them,  unless  the  terms  of  tito 
ootlflcates  were  folly  oompUed  with  on  <x 
before  March  7,  191S.  The  defioidaut  ac- 
knowledged the  receipt  of  tbe  notice,  but 
said  and  did  nothing  mora.  Its  assent  to 
the  Tesdsslan  was  tlmefate  ImpUed.  Tbe 
oontraota  embodied  In  the  certificates  there- 
upon oeaeed  to  exist,  and  in  lieu  ot  such 
contracts  there  arose  an  obligation  on  the 
part  of  the  insoranoe  company  to  r^um  tiie 
several  sums  of  money  paid  for  tbun.  While 
the  certiflcates  at  the  times  of  their  re- 
spective asrilgnmentB  represented  contracts 
no  longer  In  existence,  yet  tbey  retained  an 
evidential  value  in  support  of  the  causes  of 
action  which  arose  oat  of  the  canodlation 
of  ttoB  contracts.  But  otherwise  they  were 
wholly  wortfalen.  It  cannot  be  supposed^ 
thmfore,  tiiat  the  holdms  ot  the  certiflcates 
by  their  asfdgnmtota  of  fbesa  to  plaintiff  in- 
tended to  Invest  him  with  title  to  the  papers 
merely,  while  retaining  the  causes  of  action 
of  which  they  afforded  In  part  the  sustaining 
proof  and  apart  from  whlcb  they  were  wfaolr 
ly  without  value.  It  seems  entirely  dear 
that  the  assignmCTts  of  the  certiflcates  were 
intended  to  effect,  and  did  effect  assign- 
ments of  the  causes  of  action  to  whldi  plain- 
tiff in  asserting  title  by  this  suit 

[2]  As  to  the  five  certiflcates  Issued  to 
Kumpf  and  family,  which  were  not  Included 
within  the  stipulafion,  appellant  potnts  out 
that  by  the  terms  of  tbe  certiflcates  they 
were  transfmble  only  on  (Ae  books  ot  the 
company,  vrtiereas  the  transfers  of  these  cer* 
tlflcates  were  attempted  to  be  effected 
through  their  delivery  with  assignments  In 
blank  Indorsed  on  them.  Tt  the  passlnc  of 
tbe  legal  title  to  tbe  certUlcetes  ts  snbelst- 
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ing  contracts  was  tbe  qaesUtm  at  ISBne.  ap- 
pellant's position  would  no  -donbt  be  well 
taken.  But  platntUE,  m  the  contrarr*  is 
claiming  title  to  tbe  canees  of  action  that 
arose  upon  the  resciBslon  those  contracts. 
In  this  connection  the  rale  Is  that  any  or- 
<ler,  writing,  or  act  which  Bhows  the  inten- 
tion of  the  owner  of  a  chose  in  action  to 
transfer  it  so  that  it  will  become  the  proper- 
ty of  the  transferee  will  amount  to  an  equi- 
table assignment,  If  sustained  hj  a  valuable 
conslderatlOD.  And  it  is  said  that  the  test  of 
an  equitable  assignment  is  whethw  the 
debtor  would  be  justified  in  paying  the  d^t 
to  the  person  claiming  to  b«  the  assignee^ 
2  B.  O.  L.  p.  614,  I  21 ;  Wilson  T.  Drainage 
Dist,  207  Mo.  266.  282,  283,  165  S.  W.  734. 

The  certiflcatm  in  question  wer«  in  the 
possession  of  the  plaintiff  after  the  reada- 
Bton  of  the.  oonbnctB  evidenced  by  tliem; 
each  had  Indorsed  on  It  over  the  signature  of 
the  original  owner  an  awlsnment  in  blank 
whidi  recited  that  tibe  assignment  had  been 
made  upon  a  valnable  conaid6ratt<m ;  and 
the  original  owners  knew  that  plaintiff  was 
anii^  in  his  own  name  to  recover  tba  money 
sererally  paid  by  thmn  to  the  Insorance  com- 
pany for  thdr  certfflcatea.  Oeorge  Kunpf 
testifled  as  a  witness  for  plaintiff.  These 
facts  are  saffident,  we  think,  to  show  an  In- 
tention on  the  part  of  the  original  holders 
of  the  five  certificates  to  transfer  their  re- 
qpecUve  cansee  of  aetl<m  to  plaintiff  and  to 
estop  them  from  hereafter  asserting  the  con- 
trary. 

[3]  2.  Appellant's  contention  that  plain- 
tifTs  suit  is  barred  by  the  five-year  statute 
of  Umitations  is  based  on  the  view  that  the 
issuance  of  the  annuity  certificates  by  the 
insurance  company  was  ultra  vires,  and  that 
-causes  of  action  for  money  had  and  receired 
accrued  In  favor  of  those  who  purdiased  the 
certificates.  If  at  all,  at  the  times  respectiTe- 
ly  of  the  Issuance  of  the  certificates  and  the 
payments  of  the  purchase  money.  But  ap- 
pellant's premises  are  not  sound.  Even  tf 
the  issuance  of  the  certificates  was  ultra 
Tires,  it  does  not  follow  that  a  cause  of  ac- 
-titm  for  money  had  and  received  arose  In 
faror  of  the  purchaser  of  one  of  them  at  the 
instant  the  sale  was  consummated.  The  In- 
surance company  was  a  private,  not  a  public, 
■corporatl<m ;  the  issuance  of  the  annuity 
•certificates  by  It  was  neither  malum  In  se 
nor  malum  prohibitum;  and  it  could  not, 
therefore,  refuse  to  perform  the  contracts 
evidneed  them  on  the  ground  that  they 
were  ultra  vires,  after  full  performance  by 
fhe  pon^asera,  without  refunding  the  pur- 
■fbno  maaeiy.  First  National  Bank  v.  Guard- 
ian Trust  Ca.  187  Mo.  4B4,  86  S.  W.  109,  70 
li.  B.  A.  79;  Smith  v.  Richardson.  77  Mo. 
App  422  ;  8  Fletcher's  Enc  of  Corp.  U  1602 
and  1603.  And  until  It  did  r^dUte  them 
the  purchasers  of  the  certificates  could  treat 
tbem  as  ralid  and  Mndlng.    Chapman  t. 


Douglas  County.  107  U.  S.  S4S,  8  Sqp.  Gt 
62.  27  L.  Ed.  378 ;  Geer  v.  School  Dlst,  111 
Fed.  682,  49  C.  O.  A.  539.  As  a  matter  of 
fact  the  Great  Western  Life  Insurance  Ccmn 
pany  never  at  any  time  refused  to  make  Qke 
payments  provided  for  In  the  certlflcatee  oa 
the  ground  that  it  had  no  power  to  Issue 
them,  nor  did  the  defendant  ever  raise  any 
question  in  Oiat  respect  until  It  filed  Us 
brief  in  this  cu^  donbtteady  because  It 
knew  that  it  could  not  do  so,  'wmMnt  offer- 
ing to  repay  the  purchase  money.  The  Great 
Western  Company  snd  fhe  defendant,  ts  Its 
successor,  simply  fitlled  to  pay  the  annulttefl 
called  for  by  the  certificates.  The  ecmtraeCa 
represented  by  the  certificates  were  continu- 
ing contracts,  and  after  0ie  insurance  com- 
panies had  failed  for  a  considerable  period 
of  time  to  perform  the  holders  of  Oie  cotlfl- 
eates  elected  to  treat  the  contracts  as  aban- 
doned, 08  th^  bad  a  r^t  to  do.  And  un- 
til th^  made  such  election  no  cause  of  ac- 
tion accrued  for  money  had  and  rec^ved. 
CSupman  t.  Dou|^  County,  supra.  It  fol- 
lows that  plaintiff's  several  causea  of  action 
were  not  barred  by  the  statute  of  llmltatUms 
Invoked  by  defendant 

[4]  3.  The  decree  of  the  Circuit  Court  of 
the  United  States  In  the  receivership  pro- 
ceeding provided  that,  if  any  annuity  certifi- 
cate holder  failed  to  avail  himself  of  the 
privilege  thereby  extended  of  surrendering 
his  certificate  and  buying  stock  In  the  insur- 
ance company  for  cash  at  twise  Its  par  val- 
ue within  20  days  thereafter,  he  would  be 
barred  from  making  dalm  of  any  kind 
against  the  company  or  its  assets,  and  his 
certificate  would  thereupon  be  canceled. 
This  provision,  according  to  aiq?ellanf  s  in- 
sistence, canceled  the  annuity  certificates 
that  were  not  surrendered  according  to  its 
terms  and  extinguished  all  rights  inddoital 
to  their  ownership  long  prior  to  their  as- 
signment to  plaintiff.  It  is  a  matter  of  grave 
doubt  as  to  whether  the  court  In  any  pro- 
ceeding, with  all  the  parties  before  it,  could 
have  compelled  the  certificate  holders  against 
their  wiU  to  enter  into  new  contractual  re- 
lations under  penalty  of  forfeiting  rights 
vested  under  then  existing  contracts.  But 
of  this  there  can  be  no  doubt;  It  could  not 
annul  the  contracts  and  the  rights  inci- 
dent thereto  of  any  who  had  not  been  glv^ 
notice  of  the  proceeding  or  who  had  not  been 
afforded  an  opportunity  to  be  heard.  Wind- 
sor V.  McVeigh,  93  U.  8.  277.  23  L.  Ed.  914. 
And  whether  plaintiff's  assignors  were  In 
court  and  were  heard  In  connection  with 
the  mdition  of  the  decree  is  the  essence  ol 
the  controversy  at  this  point  Appellant  In- 
sists that  they  were  In  court  because  the  re^ 
ord  recite*  their  appearance.  From  this  re- 
cital It  is  argued  that  they  either  actoaUj 
appeared  by  counsel  or  were  there  under  the 
rule  of  class  r^resentatlon. 

HI  Wltbont  sssln  setttnf  oat  Us  '""i"*!^ 
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It  10  mfDd€Dt  to  sar  that  a  reading  of  tiw 
decree  as  a  wh<Ae  makes  It  plain  that  Berry 
and  Orr.  the  BoUdtors  wbo  appeared  tor 
"annuity  certlflcate  luddera"  In  the  reoelv- 
ershlp  proceedings,  appeared  for  those  only 
who  had  joined  the  stodiliolders  In  "praying 
Jeare  to  reorganize  and  r^abtUtate"  the  in- 
surance company,  and  that  these  constituted 
bnt  little  more  than  half  of  the  whole  nnm- 
ber.  The  names  of  the  Indlrlduala,  other 
than  F.  BC.  Pearl,  who  so  appeared,  Is  no- 
wh«-e  dlscloeed.  There  la  therefore  nothing 
In  the  record  that  preclndee  plalntUt  fnmi 
asserting  that  his  asstgnors  did  not  appear 
to  the  proceeding  by  counsel,  and  the  eri- 
d«ice  ootside  of  the  record  Jnat  referred  to 
condoBlT^  shows  that  they  did  not  appear 
titber  in  person  or  by  coaaa^ 

Under  Che  doctrine  of  virtaal  r^iresenta- 
tlon  one  or  more  membm  of  a  dass  in  speo- 
Ifled  Instances  are  allowed  to  ane  or  defend 
in  behalf  of  all  on  the  theory  that  all  the 
members  of  the  class  will  be  beneficially  af- 
fected thereby,  un  the  facts  In  proof  In 
this  case,  howerer,  it  Is  not  conceivable  on 
what  theory  that  doctrine  can  be  Invoked  to 
make  the  decree  dladiarging  the  recelver- 
Bhlp  effectual  as  against  the  certlflcate  hold- 
era  who  were  not  aetnally  brfore  the  court 
Kone  of  the  certlflcate  holders  were  i)artlee 
to  tlie  original  proceeding  for  the  appoint- 
ment of  a  recover,  either  as  complainants 
or  defendants.  Npr  did  any  of  them  Inter- 
Tone  therein  in  any  proper  sense  of  that 
term.  Those  at  them  who  did  appear  dur- 
ing Uke  progress  of  the  proceeding  did  not 
aj^  for  themselves,  mnch  less  the  others, 
any  r^ef  against  any  of  the  parties  to  the 
anit  or  i^lnst  the  assets  of  the  Insurance 
company.  The  sitoatloa  was  simply  this: 
The  Goorf  s  Jurisdiction  thereto  having  been 
properly  Invoked,  it  hod  taken  into  ite  cus- 
tody fbe  property  of  the  insurance  company. 
It  that  bad  the  further  Jurisdiction  to  sell 
the  property,  determine  who  were  entitled 
to  share  in  the  proceeds  thereof,  setUe  prior- 
ities, and  make  distribution  accordingly.  It 
bad  no  other  power  in  the  premises  except 
snob  as  were  purely  incidental  to  these. 
After  the  court  had  proceeded  in  the  exer- 
dse  ot  this  Jurisdiction  to  a  point  where  the 
recelTer'a  report  of  the  sale  of  the  assete 
was  peodlng  before  it,  some  of  the  certlflcate 
hfrfaers,  wbo  for  want  of  a  better  term  will 
be  deidgnated  tbe  reorganization  certlflcate 
hotders,  til  conjunction  with  some  of  the 
Btockholders;  a^teared  before  the  court  and 
In  sabBtaoce  said,  accwdlng  to  Hr.  Chap- 
pdle^s  aflldavit:  We  have  been  cnfarrlng 
with  Hw  stoddKddeni  and  certlflcate  holders, 
and  we  are  oonfldent  that,  If  the  court  will 
posQxme  oonfirmation  of  the  sale  and  give 
na  further  time,  we  can  raise  soffldent  funds 
to  pay  ttie  ddits  ot  flia  Insurance  company 
and  pat  it  <hi  Its  feet  as  a  gtring  ooaoem. 
We  onraelTea  have  T<auntaril7  coDtrlbuted 
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1 9120,000  to  a  fund  to  be  used  for  that  por^ 
pose,  and  we  believe  that  other  certificate 
holders  with  whom  we  have  not  yet  had  an 
opportunity  to  confer  will  agree  to  co-oper- 
ate with  us.  A  postponement  for  10  days 
was  thereupon  granted.  At  tbe  end  of  that 
time  the  reorganization  certlflcate  holders 
again  appeared  before  the  court  and  in  efTect 
said:  We  constitute  more  than  60  per  cent 
of  the  ceartiflcate  holders,  and  others  may 
yet  Join  us,  but,  whether  they  do  or  not  we 
and  the  stockholders  have  raised  among  our- 
selves 9130,000,  which  we  now  bring  Into 
court,  and,  as  that  is  a  sufficient  amount  to 
rehabilitate  the  Insurance  company  and  x>&y 
ite  debts,  we  ask  that  yon  relinquish  your 
Jurisdiction  over  the  property  and  return  it 
to  company.  And  that  is  what  the  court  did. 
It  seems  Obvious,  therefore,  that  the  reor- 
ganization certificate  holders  in  asking  th« 
court  to  approve  their  plan  for  rebablUtetlng 
the  company  did  not  assume  or  purport  to 
act  for  any  one  except'  themselves  and  such 
other  certlflcate  holders  as  voluntarily  chose 
to  come  in  with  them,  and  that  the  only  re- 
lief they  sought  at  the  hands  of  the  court 
was  that  they  and  other  volunteers  be  per- 
mitted to  pay  the  debts  of  the  company  and 
thereby  secure  the  release  of  ite  property. 
Assuredly  they  did  not  represent  or  assume 
to  represent  the  many  certificate  holders  who 
were  then  and  there  refusing  to  surrender 
their  certificates  and  pay  cash  for  stock  In 
the  Insurance  company  on  the  basis  of  $2 
for  one  of  par  value,  or  to  have  anything  to 
do  with  the  so-called  reorganization  plan. 
These  nonconsentlng  certlflcate  holders  were 
never  represented  by  any  one,  nor  were  they 
ever  afforded  an  opportunity  to  be  heard,  on 
the  in-oi>osltion  that  th^  must  give  up  their 
certiflcates  and  buy  Insurance  company 
stock,  or  else  their  certificates  woilld  be  can- 
celed anyway.  Certelnly  on  this  question 
they  never  had  their  day  In  court  either  per* 
sonally  or  through  virtual  representetlon. 
The  decree  therefore,  In  so  far  as  It  attempt* 
ed  to  cancel  their  certiflcates  and  destroy  tbB 
rlghte  Inddapt  thereto,  was  a  nullity. 

[9, 7]  4.  Appdlant's  next  oont«itlon  Is 
that  the  original  certificate  holders,  plain- 
tiff's assignors,  having  had  notice  of  the  pro- 
ceedings In  the  federal  court  In  the  Wagsteff 
Case,  are  bound  thereby,  and  had  no  right 
or  cause  of  action  to  transfer  by  assignment 
Ite  position  In  this  respect  Is  more  fully  stat* 
ed  in  tbe  following  language  of  ite  brief : 

"Tbeso  ammity  certificate  holders  knew  tiiat 
the  court  was  taking  tbe  posHiwi  that  tbor 
were  in  court,  and  that  their  annoi^  certifi- 
cates were  being  affected  by  this  decree.  They 
knew  therefrom  that  other  annuls  certificate 
holders  simllaTlf  situated  were  putting  in  new 
money  to  rehabilitete  and  reoreani2e  this  com- 
pany, and  yet  they  made  no  motion  to  set  aside 
the  decree  or  reconsider  the  same  or  any  ob- 
jection thereto,  or  appeal  therefrom,  and,  hav- 
ing notice  of  these  proceedings  and  aH  the  dt- 
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tafli  u  diadoied  from  tUa  mail  matter  (tbe 
ccps  of  tb«  decre«  and  tbe  circular  letter  em- 
bodyliis  the  eooifa  views  ezpreBeed  at  the 
time  of  renderisK  the  decree),  if  tbey  under- 
took to  assert  anj  rlsht,  aa  plaiotiff  la  here, 
wonid  hare  been  estojtped  to  do  so.** 

The  dlfflcolt;  that  ajipeUant  eBcounters 
here  la  that  tbe  oertlflcate  holders  who  put 
In  new  mon^  to  r^billtate  and  reorganize 
title  company  were  not  induced  to  do  so  bj 
the  silence  of  plalnttiTB  assignors  or  their 
ax^arrat  acquiescence  in  the  conrfs  Tlews 
or  In  Its  decree.  They  had  pat  In  their 
money  before  the  decree  was  made  or  tbe 
views  wen  expressed,  when  tliey  did  not 
know  whether  all  tbe  certlflcate  holders 
would  come  in  or  not  and  regardless  of 
whether  they  did  or  not  $130,000  worth  ot 
the  stock  had  been  boi^ht  by  litem  (subject 
of  course  to  the  release  of  tiie  company's 
assets)  before  the  decree  was  sntered  or  Its 
proTlalons  known.  -The  remaining  $70,000 
worth  was  sold  for  tke  most  part  to  ontslde 
parties.  Who  Uiey  were,  when  they  bought 
and  whether  they  had  any  knowledge  of  tbe 
proTlsifms  of  the  decree  Ss  not  shown.  One 
thing  is  certain,  and  that  is  that  tiie  dtfend- 
ant  at  the  time  It  took  over  the  bnslness  and 
proper^  of  the  Great  Western  Company 
knew  that  these  dalma  wwe  ontstanding 
against  It  In  truth,  they  were  being  so  vig- 
orouj^  pressed  that  the  State  Svp^lntend- 
ent  of  Inanrance  nm^lled  recognition  of 
that  fact  tn  the  articles  of  merger.  Tbe  es- 
sential elements  of  an  estoppel  snch  as  Is 
contended  for  are  entirely  lacking.  Of 
course,  fbe  plaintiff  stands  In  ttie  shoes  of 
his  assignors  as  to  the  claims  assigned  to 
him,  and  he  is  no  more  estoi^ed'  from  as- 
serting them  tiian  they  would  have  been. 

[8]  0.  Thirteen  of  the  certiflcates  that 
were  assigned  to  plaintiff  had  prior  to  their 
assignment  been  amended  by  tiie  Great  West- 
em  Life  Insurance  Company  with  tiie  con- 
sent of,  the  respectire  holders,  so  that  the 
annuities  nnder  them  were  payable  "out  of 
the  earnings  of  the  company."  Plaintiff 
made  no  attempt  to  show  that  there  were 
any  "earnings"  out  of  which  flie  annuities 
uhder  these  certiflcates  could  have  been  paid. 
Appellant  insists  that  platntifTs  failure  In 
that  respef^  Is  fatal  to  a  recovery  by  him  un- 
der the  cfinnts  based  on  causes  of  action 
growing  out  of  such  certificates.  The  posi- 
tion would  be  Impregnable  If  this  were  a  suit 
to  recover  the  annuities.  But  It  Is  a  suit  to 
recover  the  parehase  money  paid  for  the  cer- 
tiflcates based  on  a  rescinslon  of  the  oon- 
tcaeCs  represented  by  them,  and.  as  already 
pointed  out,  appellant  consented  to  the  re- 
scission. The  contention  is  without  merit 
and  is  disallowed. 

[I]  6.  Appellant  claims  finally  tiiat  the 
court  Improperly  allowed  Interest  on  the  sev- 
eral sums  tor  which  it  awarded  plaintiff  a 


recovery.  Under  the  statute  (section  7179. 
R.  8.  1809)  plaintifl  was  entitied  to  interest 
after  demand  of  payment  but  In  order  for 
him  to  recover  it  It  was  necessary  for  him 
twth  to  all^  and  prove  that  be  or  his  as- 
signors had  made  such  a  demand.  Compton 
V.  Johnson,  19  Mo.  App.  88,  M.  However, 
the  mere  institution  of  the  snlt  was  itself  a 
demand.  Trimble  t.  Ballroad,  180  Mo.  674, 
S87,  79  S.  W.  078.  1  Ann.  Cas.  368.  The 
prayer  in  each  count  is  for  the  recovery  of 
the  sum  therein  named  "together  with  inter- 
est thereon,"  but  there  Is  nowhere  in  the  pe- 
tition an  allegation  of  a  ivevlens  d^and  of 
payment  Under  snch  drcnmstances  the 
prayer  should  be  conatrued,  we  think,  as 
asking  for  Interest  from  the  time  of  the  de- 
mand then  bcdng  made  ttirongh  the  Institu- 
tion of  tite  salt  It  follows  tliat  as  the  court 
could  not  award  plaintiff  a  greater  sum  as 
interest  than  he  asked  (Wright  v.  Jacobs.  61 
Mo.  19),  it  was  In  error  in  allowing  Interest 
from  February  22,  1913.  to  April  1.  1913,  the 
date  on  which  the  suit  was  commenced.  The 
interest  should  have  been  computed  from  the 
latter  date.  By  reason  of  the  improper  al- 
lowance of  interest  the  Judgment  as  a  irtu^ 
is  excessive  to  the  extent  of  $229.77.  If  the 
plaintiff  will  enter  a  remittitur  of  that  sum 
as  of  tbe  date  of  the  Judgment  within  10 
da^,  the  Judgment  will  be  affirmed;  other- 
wise It  will  be  reversed,  and  the  cause  re- 
manded. 

SMALL  and  BBOWN,  GO,  ooncnr. 

PER  OUBIAM.  The  foregoing  opinion  of 
RAGLAND,  O.  Is  adopted  as  the  opinion  of 
the  court 

All  concur,  except  GRATES  and  ELDER, 
JX,  who  dissent 


ORR  St  ol.  T.  ST.  LOUIS  UNION  TRUST  CO. 
ot  of.  (No.  21685.) 

(Supreme  Court  of  Missouri,  Division  No.  2, 
Nov.  19,  1921.  Motion  for  Bebearing.  t* 
Transfer  to  Court  in  Banc,  and  for  Modifica- 
tion of  Opinion  Overruled  Jan.  11,  182^) 

1.  Trusts  «B>32S,  226-ExpeBdltifras  for  sys- 
dal  assessments  aad  rasoistrMtloii  sf  ris> 
•troyed  baildiags  held  proHriy  ohai«eaUs 
agaiast  trust  sttate. 

Expenditures  for  special  assessments  and 
for  reconetniction  of  destroyed  buildings  were 
properly  chargeable  against  the  estate  by  the 
trustee,  on  whicb  It  was  incumbent  to  preserve 
the  property  intact  and  kefp  it  In  sndi  thepf 
as  to  produce  earnings. 

2.  Will*  ^684(5)— Tmstee  held  sot  liable  ts 
life  tenant  for  expsndltsrss  for  tsnsaasat 
ImprovoMsats  asd  apodal  taxes  est  of  grsia 

income. 

Under  a  will  directing  trustee  to  invest 
prindpal  so  as  to  derive  income  therel^OBt  and 
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p«7  th«  det  ineuM  to  ttatator**  wife  for  her 
Hfo,  end  after  b«r  death  to  bia  ehUdren  for 
their  Uvea,  Uie  coat  of  pcrraanent  ImpioTe- 
menta  to  real  eatate  ben^tiiiK  botii  th«  life 
ntate  and  the  remaindera,  and  the  amomit  of 
qiecial  taxea  for  pnbUe  inprovementa  likelj  to 
outlast  the  life  estate,  ehoald  be  epportiosed 
between  the  life  tenant  and  the  remaindermen, 
bat  the  trustee  is  not  liable  to  the  life  tenant 
for  paTmeots  made  for  eucb  improvementa  and 
taxea  out  of  the  gross  income  from  the  estate, 
the  primar;  liabiBtf  being  on  the  life  tenant 
and  the  apportionment  of  the  costs  a  matter 
of  contribation  Iwtween  her  and  the  remainder* 
men. 

3.  WitMsses  «=9l5S(l3>— Wiriow  salif  to  ati 
tahllsh  tmst  as  to  part  of  testator'e  estate 
oaaaot  testf^  that  money  was  turaed  over 
to  testator  for  investment  on  her  aooount. 

In  a  widow's  action  to  establish  s  trust  aa 
to  a  portion  of  her  deceased  husband's  eatate, 
pl^Uff  was  not  a  competent  witness  on  the 
■luestion  whether  &he  turned  over  moneys  in- 
herited hr  her  to  testator  for  fnreatment  on 
her  account;  that  bdng  mm  of  the  facta  tend- 
ing to  prove  the  contract  between  her  and 
testator,  wboae  deato  sealed  hw  Upa  alao. 

4.  EvMeMW  ^117— Letters  oantalaiag  ranit 
tuoM  whMi  raefpiaat  tamed  aver  to  haibaad 
fsr  iBvtttnMrt  on  bar  aeooant  held  not  n«- 
pMMt  to  show  a«o»to  torasd  nvar. 

In  a  widow's  action  to  eitabllah  a  tmet  as 
to  a  portion  of  her  deceased  hnsband'a  estate, 
lettcn  from  a  foreign  attorney  eontalniog  re- 
mittanees  due  her  from  the  estates  of  deceased 
relatiTes,  which  she  alleged  were  turned  over 
to  decessed  for  Investment  on  her  account, 
while  they  tended  to  show  the  amount  of  her 
inheritance,  were  not  competent  to  show  the 
amount  turned  over  by  her,  without  further 
proof  tending  to  charge  deceased  therewith. 

9.  Trasts  ^»88-^Tbat  wife's  Bonoy  was 
oaivsd      bnsbaad  as  trastse,  to  bo  lavestad 
for  bar  baaellt,  may  be  ostabllshed  by  parol. 

In  view  of  Bev.  St  1009.  1  8809,  in  a  wid- 
ow's action  to  establish  a  trust  as  to  a  portion 
of  her  deceased  husband's  estate,  the  fact 
that  money,  her  separate  property,  was  re- 
ceived and  accepted  by  testator  as  her  agent 
and  trustee,  to  be  invested  for  her  benefit,  may 
be  established  by  parol  testimony. 

6.  TrnaCs  «=»80— No  resnlUnfl  trust  In  has- 
band's  property  on  whicb  Improvenents  nads 
with  wife's  money. 

Where  s  husbaad,  to  whom  money  was 
turned  over  by  his  wife  for  investment  on  her 
account,  invested  some  of  it  in  improvements 
on  a  lot  owned  by  him,  no  resulting  trust  arose 
in  such  property  wldch  was  not  purcfaaaed  with 
the  wife's  money. 

7.  Umitotlon  of  actions  «=3il03(2)-^tatuto 
does  not  run  i^ainst  cestul's  claim  under  ex- 
press trast  antll  trustee  repudiates  same. 

The  atstnte  of  limitations  will  not  run 
sgsinst  a  wife's  claim  to  money  turned  over 
to  her  husband  under  an  express  trust  for  in- 
vestmept  on  her  account,  but  which  he  invested 
in  improvements  on  a  lot  owned  by  him,  until 
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he  repndiatea  bar  interest  as  osatnl  witb  as- 

tice  to  her. 

$.  Exsentors  and  adalalstrntors  «9>234->WM- 
•Ws  elalM  aiainst  hssbaa#s  sstats,  lavolv- 
lag  tmst  and  aoosantlag,  nssd  aot  ba  ax- 
taiMtod  li  probate  ooart  daring  adnlnlstra- 

tlOi. 

A  widow's  claim  against  her  deceased  hus- 
band'a  astoto  for  money-  tomed  over  to  deos- 
dent  for  Investmsnt  on  her  account  la  not 
barred  by  hw  fiaOnra  to  exbiUt  it  in  the  pro- 
bate court  daring  the  adminlatration  prooaad* 
ings,  aa  roqnired  by  Bev.  St.  1909,  e.  art.  7; 
Budi  daim  invi^ving  the  estabUahment  of  a 
tmst  and  an  accounting,  which,  being  matters 
of  an  equitable  ^sture,  are  not  cognisabla  be- 
fore the  probata  court. 

B.  Traatt  «s»372(l)— Wlfe^  fgnds  tfepealted 
with  hntbaad  for  Inveetaent  preenmed  to 
retain  trust  eharaetert  and  pnae  to  tmtoe 
en  kasbnad'e  death. 

In  the  absence  of  some  showing  that  mon- 
ey tamed  over  by  a  wife  to  her  husband  for 
investment  on  her  account  was  repaid  or  ac- 
counted for  or  lost  by  bad  investments  or  oth- 
erwise, the  presumption  is  that  such  funds  re- 
tained their  trust  character,  and  remained  in 
the  boaband's  hands  until  his  death,  thus 
swelling  bia  estate  in  the  handa  of  hfa  trustosk 
who  beoame  chargeable  therefor,  to  bo  satisfied 
out  jof  the  estate. 

10.  Trasts  «s»382— Trastee's  entire  setxto  lia- 
ble tor  trust  f  eads  nlaglsd  with  general  prep- 

erty. 

A  testator's  entire  estate  is  liable  tn  the 
hands  of  his  trustee  for  such  tmst  funds,  con- 
sisting of  moneys  belon^g  to  his  wife's  per- 
sonal estate  turned  over  to  him  by  her  tor  in- 
vestment on  her  account,  as  were  mingled  with 
bia  general  property  and  cannot  he  traced. 

11.  WRIa  «s»800— ¥fMo«  raeelvfaw  net  Ineeme 
•f  eatate  far  Ufn  held  net  estopped  to  eo- 
tnhllsh  trast  In  tMtator'e  eatate^ 

Testator'a  widow,  to  whom  waa  devised  the  . 
net  Income  ot  bis  estate  tor  ber  Ufe,  with  rs- 
mainders  o>n  ber  death  to  his  diildren  and 
grandchildren,  was  not  estopped  to  daim  sepa- 
rate property  tamed  over  by  her  to  testator 
for  investment  on  her  account;  ahe  having  re- 
ceived nothing  belonging  to  her  children,  who 
were  not  Injured  if  the  net  Income  waa  ia- 
creased  by  reason  of  her  own  property  being 
Induded  In  the  estate,  and  the  subeeqaent  ben- 
eficiaries and  remaindermen  being  put  to  n* 
disadvantage  ^ey  would  not  have  enlfered  had 
she  repudiated  the  win. 

12.  Abatement  and  revival  «=>77— Benefldarloe 
of  deoeased  appellaafs  will  need  not  be 
brongbt  In  aa  parties  on  revival  of  aetlen 
exeoutor. 

Where  a  widow*  who  aued  to  catablish  a 
trust  aa  to  a  portion  of  her  deceaaed  busband'a 
estate,  died  after  appealing  from  a  judgment' 
againet  her,  it  was  not  necessary,  on  revival' 
of  the  action  In  the  name  of  ber  executor,  that 
the  beneficiaries  onder  her  will  be  brought  in 
as  parties,  her  executor  being  empowered,  un- 
der Bev.  St.  1910,  §  93,  to  receive  and  distrib- 
ute, under  the  aathority  of  the  probata  court. 
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wtattrer  uoBnt  Im  ml^t  zeconr  for  li«r 
•■tate. 

13.  AppMl  mnd  error  I77(l)*^ii{ir4ni« 
Court  will  renaii  for  mw  trial  whtrt 
tmvaiit  for  which  pMitlff  to  llaMt  Is  Mt 
oleariy  shown. 

Though  th«  appellate  conrt,  on  appeal  from 
a  Judgment  diemlaring  plaintiff's  bill  in  a  wid- 
oVs  action  to  eBtablish  a  tmst  as  to  a  portion 
of  her  deceased  huaband'a  estate,  has  the  power 
to  reader  such  Jadgment  as  the  trial  court 
shoDld  hare  rendered  and  should  do  bo  when 
possible,  the  csqs*  will  be  reversed  and  the 
case  remanded  for  new  trial  where  the  amount 
of  plaintiff's  money  reeeired  by  testator,  the 
nse  be  made  of  it,  and  his  accoantings  to  her 
In  his  lifetime  were  not  clearly  shown. 

On  Ifotttm  for  Behearing,  to  Transfer  to  Gonrt 
Jn  Bane,  and  for  Uodifloatlbn  of  Opinion. 

14.  Appeal  aid  error  «s832(l)— No  ooafllot 
raqalflag  to«aafor  to  etirt  la  feaaa 

Where  cases  relied  on  as  in  conflict  with  a 
mling  that  a  widow's  suit  to  eBtablish  a  trust 
in  her  deceased  husband's  real  estate  as  to 
moneys  turned  over  to  him  for  investment  on 
her  acconnt,  was  not  cognizaUe  before  the 
probate  court,  and  therefore  not  barred  for 
failure  to  exhibit  her  claim  during  admivistra- 
tioD,  were  cases  in  which  only  direct  demands 
for  money  judgments,  to  be  satisfied  out  of  the 
real  property  only  in  case  the  porsonal  prop- 
erty prored  iasnffldent;  were  eon^ered,  and 
no  question  of  following  a  trust  fund  into  spe- 
dBe  real  estate  and  establishing  a  lien  therein 
was  inToWed,  there  was  no  conflict  requiring 
transfer  of  the  case  to  the  court  in  bane. 

15.  Appeal  ami  error  ^ssltSS-^adiamt  r** 
■aadliq  for  now  trial  for  aoooaaUao  net 
■odifled  to  tater  Jadpateat  for  stated  anoaat, 
la  absesoe  of  oioar  ovMaaaa  aa  to  taoh 
aaioaat. 

Since  lettera  from  a  foreign  lawyer  eon- 
.taining  remittances  due  the  recipient  from  es- 
tates of  deceased  relatiTes  were  not  sufficient 
in  themselves  to  show  that  recipient's  husband 
received  such  amounts  from  her  for  investment 
on  her  aocount,  as  alleged  in  her  bill  to  estab- 
lish a  trust  in  liis  estate,  an  opinion  reversing 
a  judgment  dismissing  such  bill,  and  remanding 
the  case  for  new  trial,  will  not  be  modified  so 
aa  to  enter  judgment  for  a  stated  amount,  and 
dedaro  a  portion  thereof  a  lien  <m  certain  ol 
teatator's  real  property,  in  the  absence  of  other 
evidence  aa  to  the  amoant  for  which  the  estate 
waa  Uahle. 

Appeal  from  St  Lonfo  Circuit  Court;  Bai- 
Jamtn  J.  Klen^  Judge. 

Action  by  Rebecca  M.  Ghio  against  the  St 
Louis  Union  Trust  Company,  trustee  under 
the  will  of  James  0.  Ghlo,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
pealed. Isaac  H.  Orr,  as  executor  of  plain- 
tiff's estate,  was  substituted  as  appellant  on 
her  death,  and  certain  respondents  made  co- 
appellants.  Judgment  affirmed  In  part,  and 
reversed  and  remanded  in  part.  j 

^ssVor  other 


Leahy  ft  Saunden  and  David  W.  Voylas, 

a.n  of  St  Louis,  for  appellants. 

Bryan,  WUlfams  &  Care,  of  fit  IxradB.  fbr 
respondent  St  Louis  Union  Trust  Co. 

DATID  B,  B£iAIB»  J.  TbSa  la  u  action 
seeking  the  conatractlim  aC  the  will  of  Janraa 
O.  Ghlo,  deceased,  and  the  estaUlaliment  of 
a  trust  as  to  a  porttcm  of  Us  estate. 

In  the  amended  petttlcm  on  wfaldi  the 
cause  was  tried  below  Bebecca  M.  Ohio  was 
named  as  plaintiff,  and  all  the  other  parties 
to  the  case  were  named  aa  defendanta.  The 
trial  court  found  for  the  defendants  on  both 
txmnts  of  tbe  petitioii,^d  dlsmisaed  the  blU. 
and  Mrs.  Ghio  appealed.  Since  the  ai^eal 
was  taken  the  death  of  Mrs.  Ohio  on  De- 
c^ber  11,  1920,  has  been  suggested  and  the 
cause  waa  revived  In  the  name  of  her  exectt- 
tor,  Isaac  H.  Orr,  Said  executor  has  duly 
entered  his  abearance  herein,  and  has  been 
substituted  aa  appellant  On  January  24, 
1921,  the  partlflB  hereto  filed  their  stipula- 
tion ahowing  a  aUite  of  facts  upon  wbldi 
they  have  agreed  that  certain  original  de- 
fendants and  heretofore  reapondenta  may  be 
permitted  to  withdraw  as  respondents  in  this 
court  and  be  made  oo^;)peUant8  with  aeld 
Isaac  H.  Orr,  ezecutw.  Sudt  aubstltatlon 
is  ordoed  made  in  accordance  with  0iat 
stipulation. 

The  paitlea  to  tbe  case  aze  now  arrayed 
aa  followa:  laaao  H.  Orr,  execator  of  tbe 
estate  of  Bebecca  H.  Ofalo^  deceased.  Ella- 
betb  McBfenamy,  John  B.  Gblo,  Olivia  M. 
Dunn  and  J.  C.  Martin  Gblo  (chlldroi  of 
Mra.  Ghio)  are  app^nts,  and  St  Louis 
Union  Trust  Gomjuny  (hereinafter  referred 
to.  aa  Trust  Company)  and  Jos^h  A.  Me* 
Menamy,  rredand  J.  Dnnn,  BIsle  E.  Ohio, 
and  Mathilda  O.  Ghio  (the  husbands  and 
wives  of  the  respective  childrai),  and  Bve- 
lyn  Garth  McMenamy,  Adrian  McMmamy, 
Walter  Bowles  McMenamy,  Mary  Benee  Ghio, 
Rodes  Garth  Dunn,  Virginia  Lee  Dunn,  and 
Alary  Louise  Ghio  (grandchildren  of  James  C 
and  Rebecca  Ghlo)  are  respondents.  James 
C.  Ghio  will  be  hereinafter  referred  to  as  tee* 
tator. 

Testator  and  Rebecca  M,  Ghlo  were  man 
and  wife,  and  lived  for  many  years  in  St 
Louis  county  at  "Tranqollla,"  their  conntcy 
home.  Testator  was  a  man  of  wealth,  and 
provided  for  bis  family  accordingly,  and  the 
country  home  was  spendldly  maintained,  and 
members  of  his  family  were  permitted  to 
travel  extensively.  Much  of  his  wealth  wan 
inberlted.  The  value  of  his  estate  does  not 
appear.  Two  noaa  and  two  daughters  were 
horn  of  the  marriage  between  testator  and 
Ills  wife,  and  survived  testator. 

Mr&  Ghlo  inherited  Urge  siuna  of  money 
from  the  estates  of  her  father  and  a  half- 
brother  in  Germany.  Tbe  iKoceeds  of  these 
estates  were  remitted  to  her  tram  time  to 
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ttane  between  XSAS  and  IMMI  by  <nie  Biubn, 
her  attovn^  In  Qermany.  It  was  contended 
by  Mrs.  OHIo  that  these  remittanoes  amonnt- 
ed  to  $3Ol,000i  The  proof  of  the  exact 
enonnt  rested  In  letters  tnm  said  BmbB. 
These  letters  were  not  admitted  In  evidence 
tb0  trial  JodgOh  7mn  proof  of  state- 
■Kuts  and  adndssions  oi  testator  It  amwars 
that  a  total  sora  of  abovt  $100,000  was  so 
received.  Testimony  of  the  ofalldren  of  tes* 
tabw  tmds  to  show  ttiat  as  these  lemlt* 
tances  wece  reortved  Mrs.  Ghio  turned  than 
onr  to  testator  for  investment  on  her  ac- 
eoant,  and  It  was  her  contention,  and  Is  now 
the  cxuitentkm  of  her  executor,  that  testa- 
tor reortved  Oiese  fonda  fKam  her  as  tnntea 
of  an  vumm  tnist 

Testator  died  Febraaiy  2,  iMA,  and  left  a 
win  by  which  be  made  certain  spedflc  be- 
qaests,  and  devised  and  bequeathed  the  resi- 
due of  blB  eetate  to  the  St  Loida  Union 
Tnmt  Oompany,  of  the  city  of  Bt  Lonts.  in 
tnist.  The  iwovislons  at  said  will,  so  tsr  as 
necessary  to  an  naderstandlhK  oC  the  ease* 
are  as  follows: 

"Fourth.  I  hereby  give,  devise  and  bequeath 
■n  the  rest  and  residae  of  my  property,  of  every 
kbkd  and  ehsracter,  and  wheresoever  rituftted, 
to  the  St.  Louis  Unim  Trust  Oompsny,  as  tms- 
tee,  in  tnwt,  and  upon,  to  and  fw  Oe  uses,  pur- 
poses and  trust  herehiafter  declared;  and  I 
hereby  authorize  and  empower  said  trustee  to 
Invest,  reinvest  and  make  changes  of  invest- 
ments of  the  principal  of  the  trost  estate  hereby 
created,  and  to  make  investments  thereof  in 
real  and  personal  estate,  as  It  shall  deem  for 
tte  best  interests  at  said  trust  estate,  so  as  to 
derive  income  thertfrom  and  thueon.  In  mak- 
ing sales^  or  lasses  for  loiver  periods  than  ten 
years,  of  real  estate,  I  wish  said  trustee  to  con- 
sult my  wife  and  son  John  B.  Ohio,  if  both  are 
living,  or  the  survivor  of  them  after  the  death 
of  one,  and  to  make  such  sales  or  leases  with 
their  written  consent,  which  written  consent 
may  be  by  tbdr  joining  In  conveyance  or  lease, 
as  the  ease  may  be,  or  In  and  by  a  separate 
instnimrat  attadiad  to  and  made  part  of  such 
conveyance  or  lease,  respectively.  Said  tmstee 
shall  pay  to  my  beloved  wife,  Bebecca  Margarit- 
ta  Ghio,  the  whole  of  the  net  income  from  said 
trust  estate,  so  long  as  she  lives;  after  her 
death,  in  equal  shares,  to  my  children,  so  long 
as  my  chOdren,  or  any  of  them,  remain  alive. 
If  any  of  my  childreo  cUe  during  the  conUnaance 
of  this  trust,  leaving  a  child  or  children  them 
snrviving.  his  or, her  child  or  children,  respec- 
tively, Shan  take  the  parent's  place  and  share 
in  equal  parts.  This  trust  .shall  contiuue  for 
the  full  term  of  the  life  of  my  said  Trife  and  of 
the  last  survivor  of  my  diildren  and  pro  tanto 
dorinv  the  mkiority  of  any  child  or  diildren 
of  any  of  my  children  who  shall  die  leaving  a 
diOd  or  children  them  surviving. 

"Upon  the  death  of  my  wife  and  the  last  sur- 
vivor of  my  children,  leaving  a  child,  chQdren, 
or  other  descendants  of  any  of  my  children  them 
sorviviuf,  the  property  then  eompoalas  tiie 
trust  estate,  priadpal  as  well  as  interest,  shall 
so  to  and  become  the  property  of  such  child, 
children,  or  other  descendants  of  my  children, 
in  equal  shares,  share  and  share  alike,  pec 


stirpes  and  sot  per  eapilat  this  tmst  to  cease 
pro  tanto  as  to  the  shares  of.  any  who  are  of 
age,  and  the  property  composing  such  shares, 
principal  as  well  as  interest,  to  be  paid  to  them 
freed  from  trust;  the  shares  of  any  who  are 
minors  to  remain  In  trust  until,  and  such  trust 
to  cease  pro  tanto  when  and  as  each  ch&d,  or 
other  descendant,  of  my  said  children  becomes 
of  full  age.  as  to  bis  or  her  share,  and  hie  or 
her  share,  principal  and  any  unexpended  income, 
to  be  paid  over  to  him  or  her,  freed  from 
trust;  the  shares  of  any  who  are  minora  to  re- 
main in  trust  and  be  paid  over  to  them,  re- 
spectively, when  and  as  they  arrive  at  full  age. 
During  minority  the  trustee  shall  have  the  pow- 
er to  expend  shares  of  income  whldi  soy  minor 
shall  be  endUed  to  as  a  beneficiary  under  this 
win,  for  the  suppmrt  and  education  of  each 
minor.  If  sudi  share  of  income  for  any  adoor 
is  more  than  shall  be  necessary  for  the  support 
and  education  of  such  minor,  after  supporting 
and  educating  him  or  her,  the  remainder  of  his 
or  her  share  shall  be  accumulated  for  his  or  her 
benefit  and  paid  over  to  him  or  her  when  and 
as  he  or  she  becomes  of  full  age.  Payments 
of  income  to  every  beneficiary  hereunder  of  full 
ago  shall  be  made  in  equal  monthly  portions, 
so  nearly  as  possible,  snd  so  nearly  as  prac- 
ticable 00  the  first  day  of  each  month.  No  ad- 
vancement, nor  any  other  payment,  shall  be 
made  to  any  beneficiary  except  of  net  Income, 
and  that  only  after  the  same  has  been  received 
by  the  trustee,  and  no  baiefidary  shaB  have 
power  to  anticipate  such  income,  or  to  in  any 
manner  whatever  incumber  the  same,  or  the 
principal  of  any  portion  of  the  trust  estate,  and 
shall  not  have  title  to  either  income  or  princi- 
pal except  and  only  when  and  as  the  same  shall 
have  been  actually  received  by  the  beneficiary 
from  the  trustee.  *  ♦  • 

"Sixth.  I  hereby  dedare  that  the  provision 
for  my  wife  made  in  and  by  this  will  is  to  be 
in  lien  of  dower  and  any  and  all  other  statutory 
rights  whatsoever. 

"Seventh.  The  trustee  appointed  in  and  by 
the  fourth  paragraph  or  item  of  this  will,  ii 
hereby  authorized,  In  lieu  of  paying  ber  income 
thereon  or  therefrom,  to  permit  my  wife,  if  she 
shall  so  desire,  to  reside  rent  tree  at  my  home 
place  in  St  Louis  county,  hllssouri,  and  to  as- 
sist her,  as  far  as  possible,  in  keeping  and 
maintaining  it  in  the  same  condition  I  would 
keep  and  mataitsin  it  if  aliTe." 


By  said  will  said  Tmst  Company  was  also 
named  as  executor.  Said  will  was  filed  tot 
probate  February  28,  1914.  Letters  testa- 
mentary were  Issued  to  said  Trust  Company 
as  executor  March  3, 1914,  and  notice  of  1^ 
suance  of  such  letters  was  pnUlahed  within 
SO  days  thereafter.  Said  Trust  Oompany 
took  charge  <tf  said  eetate  as  executor  under 
the  will  and  duly  administered  the  same  and 
made  its  final  settlement  and  was  discharged 
as  such  executor  October  17,  1916.  The  es- 
tate has  ever  since  been  In  the  hands  of  said 
Trust  Company  as  trustee  under  said  will. 
No  claim  on  account  of  alleged  trust  foods 
of  Mrs.  Ohio  was  presented  against  said 
estate  prior  to  the  final  settlement  In  the 
probate  court 

It  api>eajn  tliat  the  gross  Income  from  said 
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estate,  net  Incoma  utd  anunmts  paid  to  BCrs. 
Ohio  tnm  about  Vay,  1914,  to  and  Indodlng 
Cbe  ymtT  1B18,  are  as  foHowi: 

Qnm       NM  P»ld 

Year.  income.  Income.  Mn.  Qblo. 

1914  (IB  part)  f  S.230.SE  |  S.SfUl  |  6.100.00 

UIB    W,3eiM      B,267.87  T.SOO.OO 

im    17,SS0.«      l.Ut.S<  7.100.00 

UlT    JSJXa^      B.MtM  SS.OO 

ins   iMn.si    1.6SUS  00.00 
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The  par  value  of  the  personal  property  of 
testator's  estate  at  the  time  of  the  trial  in 
Hay,  1919,  was  approximately  $71,000.  The 
actual  value  thereof  was  about  $36,000.  The 
bulk  of  said  estate  consists  of  real  estate,  a 
great  portion  of  which  Is  unproductive.  Ap- 
parently some  Incumbrances  existed.  The 
expenses  of  the  estate  are  very  large  In  pro- 
portion to  the  Income  therefr<an.  Such  ex- 
penses Include  general  and  spedal  taxes,  !&• 
terest,  insurance,  and  repairs. 

The  case  was  tried  on  plalnUfTs  amended 
petition  hereaftw  referred  to  as  "petltton." 
Said  petition  is  in  two  counts.  The  first 
count  alleges  the  relations  existing  between 
testator  and  plaintiff,  and  names  the  cbil- 
droi  and  grandchtldrai,  all^s  the  death 
of  testator,  sets  out  bis  will,  describes  the 
real  and  personal  property  constituting  the 
estate,  alleges  that  it  was  the  Intention  of 
testator  to  cause  to  be  paid  to  plaintiff  the 
whole  of  the  net  income  from  the  trust  estate, 
and  that  she  should  be  provided  from  said 
estate  "with  sufficient  income  and  means  so 
as  to  provide  for  her  maintenance  and  live- 
lihood In  comfort  and  in  accordance  with  the 
manner  of  living  to  which  she  has  been  ac- 
customed as  the  wife  of  said  deceased  and  In 
keeping  with  her  station  In  life."  Said  pe- 
tition alleges  that  the  trustee  has  foiled  to 
agree  with  plaintiff  as  to  the  amount  she  Is 
eptttled  to  lective  Irom  the  estate  for  such 
purpose^  and  that  It  has  failed  and  refused 
to  pay  her  suffidoit  sums  thenSnm,  "the 
said  trustee  maintaining  tiiat  the  plaintiff  is 
entitled  to  receive  only  each  sums  as  it  shall 
determine  to  be  n^  proceeds  trom  the  in- 
come of  said  trust  estate,  and  that  no  sums 
sufBdent  for  said  purpose  are  earned  by  the 
principal  of  said  trust  estate." 
.  The  prayer  of  said  first  count  is  for  the 
constmctlon  of  said  will  and  a  determination 
of  the  amount  wbldi  plaintiff  is  entitled  to 
tecAvB  from  said  estate,  and  for  a  direction 
to  the  trustee  to  pay  such  amount  to  the 
plaintiff. 

In  the  second  count  plaintiff  adopte  the 
first  paragraph  of  the  first  count;  alleges 
liie  receipt  of>  snma  exceeding  $84,000  from 
the  estates  of  her  fotho-  and  taalf-brotiiCT 
la  Germany,  and  the  turning  over  of  same 
to  testator  **nnder  an  agreement  entered  In- 
to betwera  her  and  her  said  husband  that 
the  same  would  be  received  by  Urn,  jareserv- 
ed,  cared  for  and  invested  for  the  use  and 


benefit  of  ttw  plalndff  and  as  bv  aCBotaaA 
trustee  tor  said  purpoatf* ;  alkges  ttaat  testa- 
tor then  owned  a  enrtala  lot  on  Nortli  O^lor 
avenue  In  Ow  dty  of  8t  Ixnds^  and  wUiuiit 
plalttturM  oonaaDt  In  wrUIag  so  to  do  tBsta> 
tor  expended  abont  I8IMI00  oC  idalntUFs  said 
money  In  the  erection  of  fanprovementa  oo 
said  Taylor  amne  pRH>erty,  and  tluit  aaid 
testator  owned  said  niylor  avenaa  propsrtT' 
at  his  death  and  that  the  sasw  Is  part  oC 
the  trust  estate  now  la  said  trasteeTs  haaBs ; 
that  the  equitable  title  to  the  bnUdlngB  on 
said  Xaylor  avanne  property  is  bi  lAabttlff ; 
that  ndther  testatv  aor  bis  tnvtee  baa  ever 
acoonntsd  to  plaintiff  for  any  rente  and  xovf- 
Ita  therefrom,  and  that  plalatur  is  eatltled 
to  a  lien  on  said  real  estate  and  Imisove- 
ments  thereon  for  the  amount  of  her  funds 
invested  therein  and  to  an  accounting  for 
snch  rente  and  profita ;  that  additional  snins 
aggregating  about  120.000  reodved  by  plain- 
tiff team  the  said  estates  In  Oermany  wm 
tomed  over  ber  to  testatw  fw  care  and 
Investment  for  her  use  and  benefit,  and  that 
testator  "so  mixed  all  of  said  money  with 
his  own  that  It  cannot  be  distlngaisbed,  and 
that  said  sum  of  $20,000  was  invested  by  said 
James  C.  Ghlo  with  his  own  money,  and  that 
he  earned  at  least  6  per  c^L  interest  per 
annum  thereon,  whidi,  togetbn-  with  said 
sum  of  $20,000  prlndpal,  went  Into  the  as- 
sets of  said  estate  upon  his  death,  and  to 
the  extent  thereof  Increased  the  same  and 
came  Into  the  possession  of  the  defmdant 
St.  Louis  Union  Trust  Company,  trustee." 

Said  second  count  then  describes  proper- 
ty owned  by  the  testator  at  his  death.  Hk 
prayer  of  the  second  count  Is  for  a  Men  on 
the  Taylor  avenue  real  estate  and  Improve- 
menta  and  for  an  accounting  by  the  estate 
of  James  C.  GUo,  deceased,  and  the  trustee 
for  rents  and  profits  from  said  Taylor  ave- 
nue property,  and  for  judgmmt  for  $20,000, 
with  6  per  cent  interest,  for  the  portl«i  of 
her  trust  funds  alleged  to  have  been  mingled 
with  the  assete  of  testator,  said  judgment  to 
be  a  Hen  upon  the  other  real  estate  of  the 
testator  in  the  city  of  St  LouU.  and  for  eth- 
er rdlef. 

The  answer  of  Uie  defendanta  Walter 
Bowles  McMenamy,  Adrian  HcMenamy, 
Mary  Benee  Ghlo,  Bodes  Garth  Dunn,  Tlr 
ginla  Lee  Dunn,  and  Mary  Louise  Dunn  (all 
minors  and  grandchildren  of  testator),  by 
their  guardian  ad  litem,  admitted  that  i^aln- 
tlff  is  the  widow  of  ttotator,  and  that  the  tes- 
tator left  the  wUl  set  out  In  the  petltloa,  and 
that  defendant  ^Yust  Company,  Qualified  as 
executor  and  as  trustee,  has  taken  posses- 
sion of  tbe  ^perty,  and  said  answer  con- 
tained a  genwal  denial  and  call  tor  strict 
proot 

Tbe  Joint  answer  of  tbe  dtlldran  oi  testa- 
tor and  their  husbands  and  wives  and  of 
the  grandchild  Evelyn  Garth  McMenamy  ad- 
mitted the  trusteeship  of  the  Trust  Company, 
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tbe  ralatlODBMp  of  tbe  parties  u  alleged  in 
the  petition,  ana  tbe  will  «s  set  <rat  io 
8ald  pedticn,  and  that  same  was  dulj 
filed  and  fwobated;  that  tbe  trustee  has  poe- 
aesston  of  the  property  described  in  the  pe- 
Utloa;  tbe  marrlase  of  plaintiff  and  testa- 
tor, and  tiiat  tbev  Und  fn  comfort  befltttng 
tbelr  station  In  Ufe;  tbat  the  trostee  failed 
and  refused  to  agree  with  plaintiff  as  to  the 
amount  at  money  she  was  en  tided  to  re- 
ceive ttcm  said  estate^ ,  and  has  tailed  to 
pay  plaintiff  snfflciaat  mmwy  to  enable  her 
to  Ut8  la  comfort  according  to  her  station 
In  life  as  intended  by  testator.  Hhtf  allege 
a  wUUngness  that  tbe  will  should  be  con- 
Btmed  aa  pxayed  for  by  plaintiff  In  the  first 
count  of  the  petition,  and  that  she  have  the. 
rdief  tber^  imyed  tox. 

As  to  the  second  count,  said  defendants 
admit  the  rec^pt  by  plaintiff  of  the  sum  of 
t80,000  as  her  inheritance,  and  tbat  the  sum 
was  dellTered  into  the  possession  of  testa- 
tor for  Investment  for  her  use,  and  that 
without  ber  written  consent  the  same  was 
invested  in  his  own  name;  but  whether  In- 
vested in  the  Taylor  avenue  property  said 
defendants  do  not  claim  actual  knowledge, 
but  admit  that  said  property  stood  In  testa- 
tor's name  at  tbe  time  of  his  death,  and  Is 
now  In  the  possessicai  ct  the  trustee.  Said 
defendants  consent  that  the  right,  title,  and 
Interest  at  the  plaintiff  tn  said  property  be 
ascertained,  defined,  and  estabUshed  by  de> 
iTee  of  coort 

The  answer  of  tbe  8t  I/ouls  Union  Trust 
CompaiQr  admits  that  It  Is  the  trustee  duly 
qnaUfled  and  acting,  the  relationship  of  the 
[tarties  as  alleged  in  the  petition,  tbe  filing 
and  probate  of  testator's  will,  tbat  said  de- 
fendant qualified  and  acted  as  executor,  that, 
as  trustee,  it  took  possession  of  all  property 
of  tbe  estate,  that  It  has  possession  and 
control  of  air  property  described  in  tbe  pe- 
tition, except  certain  tracts  set  out  in  its 
answer;  alleges  that  the  present  value  of  the 
personal  property  is  $35,000 ;  admits  the 
marriage  of  plaintiff  and  testator,  and  that 
they  lived  together  in  the  enjoyment  of  an 
income  enabling  them  to  live  In  comfort  and 
according  to  their  proper  station  in  life;  de- 
nies that  ft  was  the  intention  to  create  a 
trust  estate  to  provide  for  plaintiff's  main- 
traance  and  livelihood  In  comfort  and  In  ac- 
cordance with  the  manner  of  living  to  wblch 
she  bad  been  accustomed  as  the  wife  of  tes- 
tator: admits  that  it  has  failed  and  refused 
to  pay  ber  snms  snffidoit  to  enable  her  to 
live  in  comfort  and  In  accordance  with  her 
station  in  life,  tbat  It  claims  idalntlff  Is  en- 
titled to  receive  only  such  sums  as  it  shall 
reasonably  determine  to  be  net  income,'  and 
tbat  all  the  income  has  been  and  Is  needed 
to  pay  proper  charges  of  tbe  trust  estate;  de- 
nies fliat  its  action  Is  contrary  to  tile  pur- 
poses and  iBtoit  of  tbe  testator  as  ezpremed 
in  bis  wHL 
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As  to  the  second  eount,  said  trastee  denies 
knowledge  of  the  existence  of  pUtlntiff'a  aep> 
ante  estate  or  tbe  truth  of  tbe  allegation 
Out  the  same  was  turned  em  to  ttte  testa- 
tor to  be  k«pt  and  preserved  tor  her,  and 
Quit  the  same  was  Inveeted  fat  propwty  stand- 
ing in  testatcnr's  name  without  plaintiff's  con- 
soQt  in  writing,  and  demands  strict  proof 
of  such  allegations,  and  makes  general  d«ilal 
ef  all  aUegattone  not  adndtted. 

Said  trustee,  further  anawering,  alleges  the 
deatii  of  testator,  filing  and  pn^te  of  bis 
will,  Issuance  of  lettns  testamentary  there- 
on, publication  of  notice  thereof  final  set- 
tlement of  said  ratate,  and  discharge  of  said 
defendant  as  executor;  that  the  datan  con- 
tained In  the  second  count  of  petition  was  not 
exhibited  against  said  estate  during  sucta  ad- 
ministration, and  tbat  .it  is  therefore  barred 
by  the  provisions  of  chapter  2,  art  7,  B.  8. 
1909,  because  it  was  not  presented  for  allow- 
anoe  as  a  claim  against  said  estate. 

Further  answering,  said  defendant  dmles 
that  the  ftuds  of  plaintiff  mentioned  in  the 
second  count  were  tamed  over  to  testator,  4»r, 
If  so,  not  within  ten  years  prior  to  the  insti- 
tution of  this  suit,  and  that  said  claim  Is 
barred  by  tbe  statute  of  limitations. 

Plaintiff  filed  reply  denying  the  new  mat- 
ter not  admitted  in  said  reply.  The  reply 
denies  that  the  dalni  is  barred,  and  avers 
that  the  testator  held  and  bad  posseeslon  of 
ber  separate  estate  as  ber  agent  and  express 
trustee,  and  that  as  such  trustee  he  never 
denied  the  said  trust,  or  refused  in  any  man- 
ner whatsoever  to  recc^nlxe  plalntUTs  rights 
tberdn. 

Tbe  first  count  of  the  petition  asks  for  a 
construction  of  the  testator^  will  to  ascer- 
tain and  dedaie  tiie  amount  Ifrs.  ffliib  is  en- 
titled to  receive  tnm  tbe  trust  estate,  and 

that  the  Trust  Company  be  required  to  pay 
her  such  amounts  as  she  is  entitled  and  will 
be  entitled  to  receive.  By  reason  of  her 
death  since  the  trial  below,  tbe  question  of 
provision  for  the  future  of  adequate  support 
for  her  from  the  trust  estate  Is  effectually 
disposed  of.  But  the  meaning  of  the  terra 
"net  income"  still  remains  for  consideration. 

[1 , 2]  The  propriety  of  certain  expendi- 
tures by  the  Trust  Company  In  meeting  as- 
sessments for  special  tax  bllU  and  in  making 
Improvements  to  real  estate  permanent  In 
their  character  is  still  involved,  as  the  pres- 
ent beneficiaries  are  Interested  in  the  cor- 
rectness of  such  charges  as  they  may  occur 
in  the  future,  and  Mrs.  Ohio's  executor  is 
interested  In  Improper  expenditures  of  tbat 
sort,  if  any,  heretof<ae  made  by  tbe  Trust 
Company.  The  children  of  testator  and  Mrs. 
Ohio  have  now  succeeded  to  her  estate  for 
the  period  of  their  lives,  under  the  terms  of 
testator's  win.  and  their  respective  children 
succeed  tiiem  as  b^efldarles  until  thfr 
death  at  tbe  last  -surviving  child  of  testator 
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and  Uxft  Ohio.  TTnleBB  itemn  for  ipedal  as- 
KBuiMDto  for  Bowen  and  for  recoiiHtractton 
of  destroyed  buildings  are  bo  regarded,  the 
record  discloses  no  expendltorefl  by  tbe  Tmst 
Company  not  properly  diai^eable  by  it  In 
performing  Its  doty  as  trustee.  It  is  tncam- 
bent  upon  teatatra's  tniatee,  under  the  pro- 
vtatMui  of  the  will,  to  preaerre  tbe  prop^ty 
Intact  and  to  te^  It  In  aach  shape  that  It 
wUl  prodnce  earnings.  If  Uena  tm  pablle 
InqKovemrats  are  suffered  to  be  oifiiroed  tbe 
property  cannot  be  kept  intact,  and.  If  de> 
Btroyed  bnlldlnga  are  not  rejilaced,  the  earn- 
ings neoeaaarlly  will  be  reduced.  Tbe  cost  of 
permaumt  im^oremaits  to  real  estate  bene- 
fiting both  tbe  Ufa  eatate  and  the  remainder, 
and  the  amount  of  special  tana  for  pnUle 
Improvementa  chargeable  agalnat  audi  real 
estate  and  Ukidy  to  ontlaat  the  life  estates 
dundd  be  aniOTtloned  between  Qie  Ufb  ten- 
ant BDd  the  ranaindermen.  16  Gyc;  984;  21 
O.  3.  957;  Beybum  t.  Wallace,  98  Ho.  326,  8 
S.  W.  482:  Bobb  r.  Wolff.  54  Ho.  App.  616; 
Oonstructlon  Ck>.  t.  Withnell,  190  Mo.  App. 
loc.  clt  42,  176  S.  W.  260. 

But  we  do  not  understand  that  tbe  trustee 
Is  liable  to  tbe  life  tenant  for  the  payment 
for  such  purposes  made  by  It  out  of  gross  In- 
come frrsn  the  trust  estate.  The  primary  lia- 
bility la  <Hi  the  life  tenant,  at  least  to  the  full 
extent  of  the  Income.  The  apportionment  of 
the  cost  is  a  mattn-  of  contrlbatlmi  between 
the  life  tenant  and  the  remaindermen.  It  was 
the  dear  duty  of  the  trustee  to  preserve  the 
property  Intact  before  paying  any  Income  to 
the  Ufe  tenant  Therefore  neither  Mrs.  Ohio 
nor  her  executor  had"  or  have  any  Just  dalm 
against  respondent  trust  company  on  that 
ground,  and,  the  couBtructlon  of  the  will  for 
the  future  support  ot  Mrs.  Ohio  baring  be- 
come UDuecessary  by  reason  of  her  death.  It 
follows  that  the  judgment  of  the  trial  court 
should  now  be  held  to  be  correct. 

In  the  second  count  of  the  petition  an  ac- 
counting Is  sought  for  money  alleged  to  have 
been  turned  over  by  Mrs.  Ghlo  to  testator  as 
her  agent  and  trustee  for  investment  for 
her  benefit  Tbe  evidence  is  not  very  clear 
and  d^nlte  as  to  the  amount  ot  the  soma  ao 
turned  over  to  testator.  The  nncontzadlcted 
testimony  tends  to  estaUlah  an  oral  agree* 
mait  on  testator's  part  to  handle  Mrs.  Ohio's 
Inheritance  as  bae  agent  and  trustee.  That 
tiie  amount  was  in  the  neighborhood  of  9100,- 
000  tippeaiB  reasonably  clear.  The  showing 
In  the  record  before  ua  as  to  the  use  of  Mrs- 
Ohio's  money  made  by  testator  is  exceedingly 
vague.  The  petition  alleged  that  approxi- 
mately $84,000  w&it  into  Improvements  on 
the  Taylor  avenue  Jproperty,  the  title  to 
wliich  atood  In  testator's  name.  But  the 
proof  unsatisfactorily  indicates  that  not  over 
926,000  of  Mrs.  Ohlo'a  money  went  into  this 
property.  The  petition  alleges  that  the  bal- 
ance of  her  money,  some  $20,000,  went  into 


various  mortgages  and  oVber  inveetmeots, 
and  was  mingled  with  taatattHr's  property, 
and  to  that  extent  increased  the  value  of  bis 
estate.  If  only  125.000  of  Mrs.  Ohlo^  money 
went  Into  the  Taylor  avoine  property,  the 
condnslm  diat  the  remainder  went  Into  tiie 
other  Investmrata  Is  fairly  deductble  from 
the  evidnce. 

[S,  4]  Since  Mrs.  Ohio  la  now  dead,  and 
her  testimony  as  to  the  turning  over  ct  mon- 
ey by  her  to  testator  Is  no  longer  avnUflble. 
the  questkm  of  her  competent  as  a  wttneas 
Is  ot  little  importance  vpan  a  retriel  of  the 
cas&  It  is  snflicient  to  nj  that  we  axe  of 
Ote  opinion  that  she  was  not  a.  competent 
witness  on  this  question,  hecause  tbe  turning 
over  of  the  money  to  testator  was  one  of 
the  fftcts  tending  to  prove  tba  contract  be- 
tween her  and  testator,  and  his  death  sealed 
her  tips  also.  While  the  letters  from  Bruhn. 
her  Oerman  lawyer,  with  proof  tiiat  they 
contained  remittances,  tended  to  show  tiie 
amount  of  her  biherltance,  th^  were  not  in 
themselves  oompetoit  to  show  the  amount 
turned  over  by  her  to  testator  without  fur- 
ther proof  tending  to  charge  testator  with  th? 
amount  of  the  remlttancea  said  to  have  beeu 
contained  in  such  letters. 

[S]  The  uncontradicted  teatimony  of  saane 
of  testator's  childrai  t^ds  to  show  ttiat  tea- 
tatm  admitted  having  received  tor  invcet- 
mait  from  Mrs.  Ohio  approximatdy  $100,000. 
Delivery  of  her  separate  property  to  her  hns- 
band  did  not  divest  her  ot  separate  owner 
ship  tbetetai  In  the  absence  ot  proof  at  her 
written  oonseat  Saethm  8809,  B.  8.  1900. 
nie  fftet  that  tMs  mon^.  the  squtrate  per- 
sonal property  of  his  wlfa,  was  received  bjr 
testator  and  accepted  by  him  as  the  agent 
and  tnutee  of  his  wife  to  be  invested  for  her 
benefit  may  be  established  by  parol  testi- 
mony. This  Ib  well  settled.  Harris  BanE- 
Ing  Co.  V.  MlUer,  100  Mo.  640-663,  89  8.  W. 
629, 1  L.  R.  A.  (N.  S.)  790;  Northrip  t.  Bulge, 
255  Mo.  641-^,  164  S.  W.  584. 

[1, 7]  The  object,  the  subject,  the  terms 
and  Oie  conditions  of  the  trust  are  shown 
with  anffldent  d^lulteness  hy  the  testhwmy 
of  testator's  children,  nie  amount  received 
by  him  Is  not  definitely  shown,  but  it  fUrly 
appears  to  have  been  a]H>roxlmately  $100,- 
000.  On  a  retrial  a  more  deflnlte  ahowlog 
in  that  regard  may  poaslbly  be  made.  We 
are  aatiafled  that  no  resulting  troat  arose  la 
the  Taylor  avenue  property.  That  pn^erty 
was  not  purchased  with  Hn.  Ohio's  maav- 
The  testimony  shows  an  express  trust  as  to 
whatever  part  of  her  money  wait  into  tii^ 
Taylor  avenue  prop^r^.  The  statute  of  11m- 
Itatlona  would  not  run  against  a  claim  by 
Mrs.  Ohio  until  her  trustee  repudiated  her  In- 
terest as  cestui  qui  trust  with  notice  to  her. 
Mo  such  repudiation  Is  shown  to  have  oc- 
curred. Watson  V.  Payne,  143  Uo.  Afp.  721- 
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728. 128  S.  W.  238;  BuUer  Lftwaon.  72  Mo. 
227;  2  Penr  on  Trusts  (5th  Bd.)  1  883. 

[I]  Mrs.  Gtklo's  claim  inTolved  tbe  estab- 
lishment of  a  trnst  and  an  accountlug,  mat- 
ters of  an  equitable  nature,  and  therefore 
not  cognizable  before  the  probate  court  In 
the  administration  proceedinss,  and  such 
claim  la  not  barred  bf  ber  failure  to  exhibit 
her  claim  in  said  court  against  testator's  eft- 
tat&  Bntler  t.  Lawsoo,  72  Ho.  227,  loc  dt 
245;  Scndder  v.  Ames,  80  Mo.  496,  loc.  dt 
521,  14  S.  W.  625 ;  McKee  r.  AUen.  204  Mo. 
665,  loc.  dt  676,  103  S.  W.  76;  Jenkins  t. 
Morrow,  131  Mo.  App.  288,  100  S.  W.  1061; 
Brewing  Ca  v.  Steckman,  180  Mo.  App.  820- 
325,  168  S.  W.  226. 

[I]  Be^Ddent  Trust  Company  omtads 
that  except  for  the  indeflnlte  abowlng  that 
part  of  Mrs.  Gblo's  money  went  Into  the  Tay- 
lor avenue  property,  tbe  record  falls  to  fol- 
low any  of  her  funds,  and  that  It  Is  not 
Aown  tbat  such  funds  sw^ed  tbe  assets 
that  passed  into  its  hands  as  tnistee.  and 
that  therefore  no  trust  can  now  be  ettab- 
Ushed  as  against  soeh  estate,  and  that  plain- 
tiff is  not  entitled  to  an  acconntlng.  Itwonld 
indeed  be  strange  doctrine  that  a  trustee  can 
accept  money  or  other  property  in  trust,  and, 
by  oomsal&gUBg  audi  vn^txty  wlUt  Us  own 
in  hopeless  confusion,  d^eat  tbe  very  object 
and  parpoae  of  the  trost  Sudi  a  rale  would 
violate  one  of  tbe  eardbial  iwlBclpIee  of  the 
law,  tbat  no  man  may  take  advantage  <tf  bis 
own  xmmg.  Mrs.  Oblc^  money  went  Into 
testator's  hawfe.  There  is  no  evidence  of  Its 
repayment  or  aay  aeconntlitf  In  rdatloo  to 
It  Her  funds  are  not  shown  to  have  beoi 
lost  by  bad  Investments  or  in  any  manner 
for  which  her  trustee  may  be  regarded  as  dis- 
charged. In  the  absence  at  some  showing, 
tbe  presnmption  will  be  Indulged  tbat  those 
funds  retained  their  trust  character  in  testa- 
tor's bands  and  remained  in  bis  bands  until 
hia  death,  and  tbat  his  trustee  recdved  bis 
estate  swelled  by  the  amount  of  such  trust 
funds.  Tbe  Trust  Company,  as  testator's 
trustee,  is  therefore  chai^:eable  with  accomt- 
ability  for  sndi  trust  fund  and  the  eamingB 
therefrom,  to  be  satined  out  of  tbe  estats  in 
Its  hands. 

[II]  An  attempt  has  been  made  to  fibow 
that  a  portion  of  BIrs.  Ohio's  trust  funds 
went  Into  certain  investments.  If  the  evi- 
dence dearly  shows  tbat  a  definite  amount 
went  into  any  particular  property,  such  as 
the  Taylor  avenue  property,  an  equitable  lien 
against  sudi  property  may  properly  be  de> 
creed;  but  we  are  p^miaded  that,  as  to  sudi 
part  of  her  trust  funds  as  were  mingled  wldl 
testator's  general  property,  and  cannot  now 
be  traced,  bis  entire  estate  is  liable  In  tbe 
hands  of  his  trustee,  and  such  cetate  should 
be  subjected  to  a  full  accounting  for  the 
same  Harrlsim  v.  Smith,  83  Mo.  21(^  08 
Am.  Bcv.  K71;  StoUer  r.  Ooates,  88  Uo.  614, 
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toe  dt  S21;  Pundanuum  t.  Sdioepldi,  144 
Mo.  140.  loc:  dt  166,  46  &  W.  1112;  Tnfts 
V.  Latshaw,  172  Mo.  850*  loa  dt  373,  72  S. 
W.  679. 

[11]  Respondent  Trust  Company  contends 
that  the  claims  of  plaintiff  in  the  first  and 
second  counts  of  petition  are  Inconsistait; 
that  in  the  firat  count  Mrs.  Ohio  treats  the 
trust  as  valid,  and  in  the  second  count  she 
dalms  tbat  a  portion  of  the  supposed  trust 
estate,  amounting  to  f 104,000,  together  with 
rents  and  profits  thereon,  was  not  the  pnv- 
erty  of  the  testator  at  all;  that  tbe  accepted 
the  benefits  made  for  her  under  the  provl- 
rions  of  tlie  win,  and  should  not  now  be 
heard  to  dalm  that  such  portion  of  the  es- 
tate does  not  properly  belong  to  the  trust  es- 
tate ;  that  she  has  elected  to  take  under  the 
will  by  her  conduct  and  must  be  hdd  to  be 
bound  by  soch  dection. 

To  snnwrt  this  contention  a  line  int  cases 
and  CGcpresdons  by  eminent  law  writers  are 
dted  for  our  consideration,  tmt  an  examina- 
tion of  these  will  show  that  the  prindplee 
there  laid  down  do  not  apply  here.  Wb^e  a 
will  or  other  instrument  undertakes  to  make 
disposition  to  others  of  property  belonging 
to  any  person,  and  by  the  same  instrument 
such  person  recdves  property  belonging  to 
such  otber  persons,  sncb  perstm  eaniiot  retain 
the  property  of  sudi  others  and  complain  of 
the  dlspodUon  of  his  own  property  to  them, 
and,  having  accepted  the  property  belonging 
to  such  other  persons,  may  be  said  to  have 
elected  to  take  under  such  Instrunient.  Here 
Mrs.  Ohip  has  received  nothing  belonging  to 
her  children.  All  of  the  net  income  from  the 
trust  estate — much  or  little— was  by  the 
terms  of  the  will  payable  to  her  during  her 
llf&  Her  claim  tbat  a  portion  of  the  estate 
devised  bjy  testator's  will  consisted  of  prap< 
ert7  Jidd  by  talm  bi  trnst  tn  bet  does  not 
I^ce  ber  In  tbe  attitude  of  aeceptlne  bwefits 
to  the  disadvantage  of  others  while  sha  con- 
tends for  her  own  property.  If  that  net  In- 
come has  been  increased  by  reason  of  her 
own  separate  property  being  treated  as  part 
of  ber  husband's  estate,  they  have  not  been 
injured  theteby.  The  sttt>8equent  beneflda- 
ries  and  remaindermen  are  not  put  to  any 
disadvantage  they  would  not  have  snfTered 
anyway  bad  she  repudiated  her  husband's 
will  the  very  day  It  was  filed  for  probate. 
Eminent  authority  for  this  conclusion  Is 
found  in  the  case  of  Walker  v.  Walker,  0 
WaU.  743, 19  L.  Ed.  814.  In  that  case  it  was 
contended  tbat'  tbe  widow,  by  accepting  the 
IvovlBlwia  of  ber  husband's  will,  waived  her 
rlCht  to  instltate  tbs  salt  wUdi  was  Inonght 
to  diaqge  tbe  estate  In  the  hands  of  ber  de- 
ceased busband's  executors  with  a  trust  in 
her  favor.  In  that  case,  as  in  Uie  ease  at 
bar,  tbe  bnsband  bad  made  a  limited  provi- 
sion for  bis  wif^  and  had  declared  In  bis 
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win  that  such  prorlsloQ  was  to  Le  recefrod  In 
Ilea  of  dower.   Mr.  Justice  Davis  said: 

"But  if  this  defease  is  overruled,  it  is  never- 
theless contended  that  Mrs.  Walker,  bj  accept- 
iag  the  provisions  of  her  husband's  will,  waived 
her  right  to  institute  this  suitt  but  thin  is  giv- 
lac  an  effect  to  the  acceptance  not  warranted 
by  the  tarma  ot  the  wilJ.  or  anything  connected 
with  the  case.  Dr.  Walker  in  his  will  saw  fit  to 
make  a  limited  provision  for  his  wife,  and  to  de- 
clare that  it  was  to  be  received,  with  the  in- 
come under  the  trust  deed,  in  full  satisfaction 
of  dower  in  hia  estate.  Nothing  Is  said  about 
the  other  trust  under  which  he  received  the  sep- 
arate property  of  his  wife  to  be  invested,  and 
it  la  lurd  to  see  how  hia  estate  can  b«  releas- 
ed from  accounting  for  it,  or  the  stataa  of  the 
complainant  affected,  because  she  conaanta  to 
take  under  the  will  what  ia  given  her  in  satis- 
factim  of  dower." 

[1 2]  There  is  no  merit  In  tin  suggeatlon 
that  the  beneficiaries  under  Mrs.  Ohio's  will 
should  be  brought  in  as  parties  since  her 
death.  Whatever  recovery  her  executor,  the 
substituted  appellant,  may  succeed  in  making 
wlU  be  i»rt  ot  the  money  due  her  estate, 
and  as  such  her  executor  will  be  rl^tfolly 
empowered  to  reoeire  it  and  distribute  It  un- 
der the  authority  of  the  probate  court  Sec- 
tion 98,  B.  8.  1919.  Appellant  executor  has 
'Offered  to  produce  Mrs.  Ohio's  will  In  this 
court  In  order  to  ahow  that  her  beneficiaries 
are  already  parties  to  the  instant  action,  but 
tlw  view  above  expreaaed  makes  It  muwces- 
aaty  to  consider  the  dtect  or  propriety  of 
such  offer. 

[II]  In  this  character  of  cases  this  court 
has  the  undoubted  power,  on  ^peal  to  ren- 
der .such  Judgment  as  the  trial  court  should 
have  rendered,  and  It  is  our  du^  to  do  so 
when  It  can  be  doue;  but  the  record  Is  not 
in  such  shape  as  to  enable  us  to  render  the 
proper  Judgment  B*artber  evldoioe  toucbtng 
the  issnra  involved  in  the  second  oount  may 
be  procurable  to  throw  clearw  Ught  on  the 
amount  of  Mrs.  Ohio's  moiey  rectf  ved  l>y  tes- 
tetor,  the  use  tie  made  of  lt«  and  what  ae- 
conatlngs  he  may  have  made  to  her  In  his 
lifetime. 

Our  conclusion  thwetore  is  that  the  Judg- 
ment of  the  court  below  on  the  first  count 
should  be  affirmed,  and  that  the  Judgment  on 
the  second  count  should  be  reversed,  and 
the  case  remanded  for  new  trial  on  said  sec- 
ond count,  In  conformity  with  the  views 
herein  expressed  and  the  rules  governing  ac- 
countings between  trustees  and  their  cestui 
qui  trusts. 

It  la  so  ordered. 

All  concur. 

On  Motion  for  Rehearing,  to  Transfer  .to 
Court  In  Banc,  and  for  Modifi- 
cation of  Opinion. 

PER  CURIAM.  At  the  earnest  insistence 
of  resiiKiiident;  St.  Louis  Union  Trust  Com- 
pany, we  have  again  considered  Che  correct- 


ness of  our  ruling  Chat  the  claim  Involred  in 
this  case  was  not  cognisable  btfore  the  pro- 
bate court,  and  therefore  Is  not  barred  for 
failure  to  exUbit  the  same  daring  the  course 
of  the  administration  of  the  estate  of  James 
C.  Ohio,  deceased. 

[14]  Said  respondent  contends  that  our 
opinion  Is  in  conflict  with  State  ex  rel.  SCet- 
Ina  V,  R^volds,  227  S.  W.  47,  Homnann  t. 
Uoffmann'a  Executor,  126  Ho.  4S6,  29  S.  W. 
608,  and  Hammons  v.  Benfrow.  84  Mo.  882. 
An  examination  of  those  cases  shows  that 
only  direct  demands  for  money  Judgments 
were  therein  under  consideration,  the  same 
to  be  satisfied  out  of  the  personal  property 
of  the  estate,  and  only  to  be  satisfied  out  of 
the  real  property  In  case  the  personal  prop- 
erty proved  Insuffldoit  No  queetlon  of  fid- 
lo^^ng  a  trust  fund  Into  specie  real  estate 
and  establishment  of  Hen  therein  for  a  por- 
tion of  the  trust  fund  was  involved  ia  either 
of  the  cases.  The  cases  may  thus  be  dis- 
tinguished from  the  case  at  bar.  It  is  tme, 
language  ia  used  in  one  or  more  of  the  cases 
above  referred  to  indleatiug  that  the  Juris- 
diction of  the  probato  court  is  broad  enou^ 
**to  include  all  money  demands  of  whatever 
nature,  whether  legal  or  equitable^"  so  long 
as  tlie  claim  is  based  on  a  demand  against  Qie 
estate  of  a  deceased  perscm.  Bat  the  facte  In 
those  cases  did  not  call  for  any  such  aweejK 
lag  declaration^  and  It  seems  there  was  no 
IntentUm  thus  ruthlessly  to  swecfi  aMde  the 
rule  laid  down  in  the  cases  dted  in  our  orig- 
inal <vlni<m  in  this  case.  In  the  Ught  of  the 
facta,  no  conflict  appears  whlcb  requires  a 
transfer  of  the  case  to  the  court  In  banc: 

[11]  AKMUants  ask  a  modification  of  the 
opinion  so  as  to  enter  Judgment  here  tor 
a  stated  amount,  a  portkm  of  which  Is  to  be 
declared  a  lien  on  the  Taylor  aTuiie  proper- 
ty. The  letters  from  Germany  are  the  basts 
of  <appeilante'  calcnIationB  in  arriving  at  the 
amount  suggested.  We  have  already  bdd 
that  these  letters  ara  not  aafqdcBt  in  tbon- 
selvee  to  show*  that  Mr.  Ohio  received  the 
remittances  mentioned  therein,  and  that  fur- 
ther evidence  is  neceeaary  to  arrive  at  tbe 
amount  of  moo^  Mia.  Ohio's  estate  is  «itl- 
tled  to  rec^ve.  There  Is  not  sufficiently  defi- 
nite proof  in  the  record  to  enable  us  to  ren- 
der Judgment  here  as  suggested.  A  retrial 
will  doubtless  largely  clear  this  up,  and  In 
that  event  Judgment  should  be  rendered  for 
plaintiff  for  whatever  amounts  James  C.  Ohio 
received  from  bis  wife  as  her  agent  and  trus- 
tee, plus  the  lowest  legal  rate  of  Interest 
thereon  from  the  date  or  dates  when  the 
same  were  received  by  him,  less  any  credits 
to  which  the  evidence  now  In  t£ie  record  or 
hereafter  introduced  may  show  bla  estate  Is 
eutiaed. 

The  motion  for  rehearing,  tbe  motion  to 
transfer  the  ease  to  court  In  banc,  and  tbe 
motion  to  modify  the  opinion  and  to  enter 
Judgmrat  are  therefore  overruled. 
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8TATK  «X  ral.  JENKINS  T.  TRIMBLE  H  «U 
Jidges.  (Na^22n4.) 

(Supreme  Oonrt  of  Miisenri,  In  Bane.  Dea 
19ZL.) 

1.  Trial  «s»228(l)— iMtniottoa  jw«d  a«t  in- 
ala«a  advaraaiya  paiata,  If  praaaata<  by 
tar'a  laatraaUoaa. 

nl«  that  a  iwrty  mut  not  firana  aa 
iaatraedim  on  the  wfccdt  eaae  ao  aa  tft  exeloda 
from  eonaideratioD  pol^  raiBed  bgr  Ua  adver* 
WT'a  erideuce  ii  impplicafalfl,  where  the  lat* 
ter*a  contention  waa  folly  presented  by  tnitrne- 
tiona  (trw  In  Us  behaU. 

2.  Coartft  «=>23 1(4)— Mistaken  applloatloa  ef 
rale  announced  by  Saprene  Court  by  Court 
ef  Appeals  not  oognlzable  on  certiorari. 

A  mistaken  application  by  the  Court  of 
Appeals  of  a  rule  announced  by  the  Supreme 
Court  does  not  constitute  error  cognizable  dd 
certiorari  to  qnash  Its  Judgment,  if  its  condu* 
sion  does  not  engender  a  conflict  ' 

James  T.  Blair,  C.  J.,  and  Walker,  J.,  di^ent- 
Inff. 

Certiorari  by  tbe  State,  on  the  relation  of 
M.  R.  Jenkins,  against  Francis  H.  Trimble 
and  others,  Judges  of  the  Kansas  City  Court 
of  AppefQa,  to  qnasb  a  Judgment  (229  S.  W. 
402).  Writ  qnadied. 

Thomas  H.  HIcklln  imd  Scott  J.  MlUer, 
both  <tf  Ohlllicotha^  for  relator. 

Schmitz  ft  ICarshall.  <tf  ChUUcothe,  fbr  re- 
^pondenta. 

ELDER,  J.  BelatM  seeks  by  writ  of  cer* 
tiorari  to  quash  a  Judgment  rwdered  by  the 
Kansas  City  Court  of  Appeals,  229  B.  W. 
402.  affirming  a  judgment  for  $12S,  entered 
bf  the  circuit  court  of  liylngBton  county.  In 
an  action  brought  by  the  firm  of  Miutper, 
WilUama  &  Mlnteer  against  M.  R.  Jenkins 
(relator  herein)  to  recover  the  value  of  cer- 
tain awnings  ordered  by  relator  and  deliv- 
ered by  the  aforesaid  firm  at  the  reaidenue 
relator  in  the  city  of  ChUUcotha. 

Tbe  evidentiary  facts  in  the  case  are  thus 
stated  In  the  ophiicoi  of  the  Court  of  Appeals: 

"Plalntiir,  a  partnership  consisting  of  J.  C. 
Minteer,  E.  I*  Williams,  and  H.  W.  Minteer, 
is  engaged  in  tbe  hardware  business  in  Chilll- 
cothe.  One  evening  in  tbe  latter  part  of  May, 
1919,  H.  W.  Minteer,  his  wife,  and  one  Hable 
(irace  were  in  tbe  home  of  the  defendant. 
There  were  present  also  Mrs.  Louise  Kinney,  a 
daughter  of  defendant,  who,  at  the  time,  lived 
in  her  father's  bouse  as  a  member  of  bis  fami- 
ly. Defendant,  who  Is  quite  deaf,  also  -was 
present  on  the  occasion  In  question.  Tbe 
daoghtMk  Mr*.  Kinney,  in  the  presence  of  the 
group  iMre  in  tbe  house,  asked  her  father  if 
it  would  be  all  right  for  ber  to  order  tbe  awn- 
ings for  tbe  house,  referring  to  the  fact  that 
Ur,  Minteer  waa  then  present.  To  this  inquiry 
defendant  la  alleged  to  have  replied  Tes.*  Tbe 
order  for  the  awnings  was  then  given  to  Mr. 


aw.) 

Minteer  by  iSn.  Eanney,  who  af^warda  se- 
lected from  samples  the  material  for  tbe  same, 
directed  plaintiff  in  the  measurement  of  the 
porches  and  windows  of  the  house,  and  In- 
structed him  to  have  the  awnings  made.'  Plain- 
tiff ordered  the  awnings  made  by  some  firm 
not  a  resident  of  Chillicothe,  and  after  some 
delay,  the  awnings  were  delivered,  about  August 
4,  1919,  at  tbe  residence  of  defendant.  It  Is 
alleged  the  awnings  would  not  fit  any  hottSe 
other  than  the  one  for  whidi  they  were  eape- 
dally  made.** 

The  pleadings  are  referred  to  dk»  Oowt 
of  Appeals  as  follows: 

'TlaiatiCa  aeooad  amoided  petitUm,  upon 
wUcta  tbe  eaae  wont  to  trial,  alleges  that  the 
awnings  were  ocdeied  and  ddivtred  and  that 
defendant  bad  ne^ected  and  refused  to  pay  for 
tbem.  The  answer  denies  that  he  ordered  the 
awnings,  and  states  that  if  they  were  ordered 
tbrougb  another  person,  the  order  waa  after- 
ward eanoeled.  Tbe  reply  was  a  general  denial 
;  of  defeadantfa  aaawer." 

I.  Relator  contends  that  instouction  A, 
glvai  by  the  trial  court  on  behalf  of  plsln- 
tlffs,  ignored  the  defaise  set  up  by  relator  in 
his  answer,  viz.,  the  fineatlon  of  relator  hav* 
Ing  countennanded  the  order  for  the  awn- 
ings, and  that  the  error  of  such  omission  was 
not  cured  by  Instructions  1,  3  and  5  given 
for  relator.  Relator  Insists  that  the  holding  of 
the  Court  of  Appeals  that  no  error  was  com- 
mitted In  giving  instruction  A  and  that  rela- 
tor's theory  of  the  case  was  fully  covered 
by  his  Instructions  1,  3  and  S,  is  In  conflict 
with  three  certain  decisions  of  this  court. 
This  alleged  conflict  we  shall  discuss  later. 
Before  doing  so,  however,  we  set  out  the 
four  instructlous  in  dispute,  referred  to  in 
the  oplslon  of  ttie'Ooart  of  Aiveala. 

PlaintUTs  Instruction  A. 

"The  court  instructs  the  jury  that  if  you 
believe  and  find  from  the  evidence  that  the  .de- 
fendant, M.  R.  Jenkins  In  the  spring  of  1910, 
in  the  presence  of  H.  W.  l^nteer,  a  member 
of  the  plaintiff  partnerships  autborfaed  bia 
daughter,  Louise  Jenkins  Kinney,  to  order  awn- 
ings for  his  home  situated  in  the  city  of  ChUIi- 
cothe,  Livingston  county,  Missouri,  and  that 
upon  said  authorisation,  the  said  Louise  Jen- 
kins placed  an  order  with  the  plaintiff  partoer- 
ship,  Minteer,  Williams  &  Minteer,  for  such 
awnings,  and  that  in  the  month  of  August,  1Q19, 
as  a  result  of  said  order,  said  awnings  were 
delivered  to  the  defendant,  M.  R.  Jenkins,  in 
the  ci^  of  Chniicothe,  ivnssourl,  then  your 
verdict  will  be  for  the  plaintiff  in  such  sum  as 
you  find  to  be  the  reasonable  value  of  said 
awnings  at  the. date  of  the  order  and  delivery, 
not  exceeding  the  sum  of  one  hundred  twenty- 
five  dollars,  together  with  interest  at  six  per 
cent  on  such  sum  aa  you  mey  find  to  be  the 
reasonable  value  of  said  awnings  at  the  date  of 
the  order  and  delivery  thereof,  from  the  date 
of  demand  of  payment  thereof,  if  you  find  that 
such  demand  was  made  by  the  plaintiff  upon  the 
defendant" 
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Relator's  Initraetions  1,  8  and  6. 

No.  1.  "Tba  court  instructs  the  jury  that  It 
deTolres  upon  the  i>Iaiiitiff  to  prove  that  the 
defendant  authorized  Mrs.  Kinney  to  order  the 
mwaings;  and  if  yoa  beUeve  that  the  defendant 
la  hard  of  hearing  and  did  not  understand  that 
■he  was  asking  for  authority  to  order  awniags 
from  tba  plaintiff  and  did  afterwards  notify 
one  of  the  plaintiffs  that  he  did  not  order  the 
same  and  did  not  want  them,  then  you  will 
find  for  the  defendant,  although  yon  may  believe 
that  the  plaintiff  ordered  said  awnings  and  had 
them  specially  made  to  £t  the  windows  of  de- 
fendant's house." 

No.  8.  "The  court  inatrueta  the  jury  that  the 
defendant  had  a  right  at  any  tfane  befor*  the 
^hdntiff  had  incurred  npense  baring  the  awn- 
ings made  especially  for  defendant's  house,  to 
countermand  the  order,  If  he  made  it;  if  yoa 
believe  be  did  countermand  said  order,  tben 
yoQ  win  find  for  the  defendant" 

No.  5.  "The  court  instructs  the  jury  that 
the  defendant  is  not  bound  by  any  order  given 
by  any  one  than  himBelt  to  plaintiff,  unleas  aald 
order  was  given  by  his  aatboritr  and  permls- 
■fcm  or  was  ^ven  in  bis  presence  and  sanction- 
ed and  ratified  by  him  with  a  full  knowledge 
that  the  order  was  being  made.  And,  although 
you  may  believe  ttiat  Mrs.  Kinney,  defendant's 
daughter,  gave  plaintiffs  the  order,  and  if  yon 
further  believe  that  he  notified  one  of  the 
plaintiffs  who  was  meaauring  for  the  awnings, 
if  you  believe  he  did,  that  he  did  not  order  them 
and  would  not  take  them,  then  yoa  will  find  for 
the  defendant" 

Wltb  reference  to  these  inatrnctlons  the 
Oonrt  of  Appeals,  In  Its  opinion,  has  the  fol- 
lowing to  say: 

"Objection  is  made  to  plaintiff's  Instmctlon 
A,  in  that  it  purported  to  cover  the  entire  case 
itnil  direct  a  verdict  and  that  it  omitted  an  els- 
ment  of  the  defense,  to  wit:  The  question  of 
the  canedlatlon  of  the  order  for  the  awnings. 
Plaintiff  contends  that  the  question  of  cancel- 
lation was  set  forth  in  defendant's  instructions 
1,  3,  and  5,  and  that  the  cancellation  of  tbe  or- 
der was  not  an  element  of  i^aintiff's  case. 

"There  is  a  long  line  of  decisions  holding  that 
the  giving  of  an  instruction  on  tbe  part  of  the 
plaintiff,  purporting  to  cover  the  whole  case 
and  directing  a  verdict,  which  ignores  matters 
of  defense  properly  raised  by  defendant,  is 
Improper,  unless  the  defect  is  cured  by  the 
giving,  on  behalf  of  defendant,  of  proper  la- 
structions  covering  such  matters  of  defense. 
Judge  Scott  in  Clark  v.  Hammerle,  27  Mo. 
loc.  dt  70,  71,  announced  that— 

"  In  the  trial  of  causes  neither  party  is 
bound  to  ask  instructions.  If  they  are  not 
asked,  the  giving  of  them  is  at  the  discretion 
of  the  court  If  instructions  are  asked  on  tbe 
wliole  case,  or  of  any  particular  matter  arising 
out  of  it  which  the  court  retuseu.  It  is  not 
bound  afterwards  to  give  instructions  of  its 
own  as  snbstitutes  for  those  refused.  •  *  • 
A  party  therefore  who  asks  an  instruction  oil 
the  whole  case  must  hot  frame  it  so  as  to  ex- 
clude from  tbe  consideration  of  tbe  jury  the 
points  raised  by  tbe  evidence  of  his  adversary.' 

"This  doctrine  has  been  affirmed  and  is  Uie 
doctrine  today;  Of  this  de«i^  in  the  Glark- 


Hammerle  Case,  Graves,  J.  (qnotlns  Jadge 
Lamm)  aays,  in  Wingfidd  t.  Xtalbead»-  Wt  He. 

347,  166  S.  W.  1041: 

"  'It  runa,  however,  hand  In  glove  with  an- 
other so  qualifying  It  as  to  make  it  a  usable 
rule  in  working  out  the  practical  administra- 
tion of  justice  in  concrete  cases,  viz.,  that  the 
mere  pretermission  in  plaintiff's  Instmction  of 
an  element  in  defendant's  case  (a  part  and 
parcel  of  the  defense  interpoeed)  may  not  work 
revertdble  error  if  that  verj  dement  is  plain- 
ly and  effeetoally  pot  to  the  Jnrr  in  tttber  te- 
stmetions  on  either  aide  In  sneh  form  as  not 
to  canae  confusing  contradiction  between  in- 
structions, but  rather  to  make  more  specific, 
in,  say,  defendants'  instractions,  a  matter  that 
was  dealt  with  in  general*  form  in  plaintiff's.* 
For  the  evolution  of  this  doctrine  and  its  ap- 
plication in  concrete  cases,  Judge  Graves  cites: 
Mead  v.  Brotherton,  30  Mo.  ^1;  Sawyer  v. 
Railway  Co.,  37  Mo.  loc.  dt  263,  90  Am.  Dec 
382;  Fitzgerald  v.  Hayward,  50  Mo.  loc.  dt 
B23:  Owens  v.  Railways,  9S  Mo.  loc.  dt  181, 
8  S.  W.  -350,  6  Am.  St  Rep.  39.  'Bat  it  will 
be  observed,'  he  continues,  that  neither  in  the 
prindpal  oplnioo  In  the  Owens  Case  nor  in 
the  dissenting  opinion  in  the  Sullivan  Case  (88 
Mo.  169)  was  tbe  doctrine  In  the  Clark-Ham- 
merle  Case  exploded.  To  the  contrary,  it  was 
left  to  stand  and  run  with  tbe  qualification  that 
if  tbe  whole  body  of  tbe  law  delivered  to  tbe 
jury  put  the  case  In  correct  form,  then  all 
essentials  to  recovery,  or  to  the  defense,  need 
not  appear  in  one  Instruction.'  (dting  Gordon 
V.  Borris,  168  Ho.  loe.  dt  S32,  54  S.  W.  546; 
C»bleF  V.  R.  IL  Association,  203  Me.  loc.  dt 
222,  101  S.  W.  37,  11  Ann.  Cas.  U94;  Stauf- 
fer  V.  RaUroad,  243  Mo.  832-333,  147  S.  W. 
1032,  and  a  long  line  of  other  deddons,  up- 
holding tbe  same  principle). 

"Under  tbe  laws  o<  this  state  to  entitie  a 
plaintiff  to  recover,  he  is  required:  (1)  To 
state  in  his  petition  the  facts  which  are  neces- 
sary to  constttote  Us  eanse  of  acti<m.  (2)  To 
prove  those  facta  hj  a  prep<mderanee  of  the 
evidence  introduced,  and  (8)  to  submit  those 
facts,  and  those  alone,  to  the  jury  under  proper 
instructions.  If  plaintiff  asks  instructions  em- 
bracing all  tbe  elements  In  his  case,  and  there 
is  evidence  tending  to  prove  same,  then  he 
need  not  include  in  bis  lustructlona  matter  cov- 
ering defendant's  allegations. 

"This  court  has  repeatedly  held  to  the  prind- 
pic  of  law  above  ennndated.  In  Davis  t.  Bail- 
way  Co.,  192  Mo.  App.  419,  182  S.  W.  827, 
this  coart  speaking  throivh  ElUson,  J.,  said: 

"  'Bat^  conceding  thiit  tbe  Instraetlon  should 
have  embodied  such  defensive  theory  it  was 
cured  by  defendant's  InstructioD  D,  which  stated 
such  *  *  *  to  be  a  defense  and  directed 
that,  if  the  jury  found  that  to  be  a  fact,  to  re- 
turn a  verdict  •  •  •  on  the  first  count  Tbe 
dedsions  of  the  Supreme  Court  to  this  effect 
are  collated  and  discussed  in  Holman  v.  City  of 
Macon,  177  &  W.  107&' 

"In  Hoagland  T.  RaOwaya  Go.,  209  S.  W. 
S69,  a  later  case  decided  1^  tbla  co^  It  Is 
Bud:  4  .,• 

"  'Where  plaintiff's  Inatniction  omits  some 
feature  which  is  not  an  element  of  his  csuse 
of  action  but  is  merely  a  defensive  feature,  the 
omission  may  be  cured  by  the  instructions  for 
defendant  submitting  that  feature.  Owena  v. 
RaUwar  Oo.,9GUo.l60,88.W.  fiGOkOAm. 
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Bt  B«p.  £9,  and  Mhen.-  But  wlun  &e  omif- 
•iim  la  ft  ii«eesMT7  olament  or  «  prindpal  fea- 
ture of.pIaintUTi  case,  then  the  inclusion  there- 
of in  defendant's  Instoaction  cannot  cure  it' 

"Appljiuf  these  prindplei  of  law  to  the  case 
at  l>ar,  we  coodude  the  trial  court  committed 
no  error  In  i^Tlnc  pl^tilf  a  instmetion  A,  and 
tiiat  detendanl^  theory  of  Hie  case  was  fuOr 
covered  la  fnstmetions  mbmitted  to  the  Jury 
In  Ilia  behalf.  In  our  opinion,  the  instmctiens, 
as  a  whole,  jffoperly  covered  the  case,  and 
were  not  ddcolated  to  eonfvae  or  mislead  the 
jnry." 

II.  The  dedslons  of  this  court  with  wblcb 
relator  contends  the  ot^lon  of  the  Court  of 
An^lB  Is  in  coBflict  are  Clark  v.  Hammerle, 
27  Mo.  loc.  dt  70,  71;  Wlngfield  v.  Wabaah 
Kailroad  Co.,  257  Mo.  347,  166  8.  W.  1037; 
«nd  State  ex  rel.  Long  v.  EHUson,  2T2  Mo. 
loc.  dt.  583.  199  S.  W.  984. 

[1, 2}  Tbe  case  of  Clark  t.  Hammerle,  si)- 
pra.  might  iMPtly  be  called  the  pl«iew  la  es- 
tabllBtiing  tbe  general  rule  tbMt  a  party  "who 
asks  an  instruction  on  the  whole  case  must 
not  frame  it  so  aA  to  exd-ude  from  tbe  con- 
^deratioQ  of  the  Jury  the  points  .raised  by 
the  evidence  of  hie  adversary."  Taking  this 
bare  principle,  standing  alone,  it  would  seem 
to  lend  color  to  relator's  contention.  But, 
apiOying  it  to  the  instant  case,  in  the  light 
of  tbe  facts  in  tbe  Clark  Case  wb^ein  it  was 
announced,  it  bas  no  relevancy.  In  the  Clark 
Case,  BO  far  as  tbe  opinion  discloses,  no  in- 
«truction  was  given  for  defendants  toncMng 
the  facts  and  law  covered  by  their  defeosfc 
JSeveral  instructions  asked  were  refused. 
The  holding  of  tbe  court  was  In  effect  that 
'When  a  plaintiff  requests  an  Instruction 
which  purports  to  cover  the  whole  case  and 
omits  a  question  raised  by  the  defuse,  and 
the  defendant  does  not  cover  the  same  In  bis 
instructions,  then  the  case  has  not  been  prop- 
erly submitted  to  the  Jury.  Comparing  this 
situation  with  the  case  at  bar,  we  find  that 
here  relator's  defense  was  fully  presented 
bs  the  tbree  Instructions  given  in  his  behalf. 
Acoordlnfily,  the  Clark  Case,  being  so  dis- 
similar on  the  facts,  cannot  be  said  to  be 
-controlling.  That  tbe  Court  of  Appeals  was 
thOTonghly  cognizant  of  the  mie  laid  down 
tn  the  Glaife  Case  Is  patoit  fKpm  the  ftct  that 
the  flame  la  quoted  by  It  verbatim.  But, 
vbea  it  came  to  api;dy^  the  rule,  tbe  Court 
«f  Appeals,  as  clearly  evidenced  by  its  oidn- 
ian,  f  oUowed  the  later  dedslans  of  this  (Atnrt 
which  have  qualified  the  original  doctiine  to 
tiie  «Ktent  that  where  tbe  theory  of  the  de- 
fense, aa  shown  by  the  evidence,  la  outlined 
in  other  Instructions,  all  of  which,  when  tak- 
-en  with  th&t  given  for  the  plaintiff,  can  be 
said  to  proporly  give  the  whole  law  of  the 
■case,  then  aa  .InatmctUm  for  plal&tlC  on  the 
whole  case,  which  exdudea  the  thewy  of  the 
defease^  is  not  erroneous.  And  moreovor,  al- 
thoai^  the  Oonrt  of  Appeals  may  have  mts- 
aroUed  the  nle  annotmced  In  the  Olark  Case,* 
to  tibe  facts  before  It  (which  we  do  not  con- 
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cede),  sndi  misapplication  does  not  constitute 
error  cognizable  in  this  proceeding,  as  the 
facts  rdatlng  to  the  Instntcttons  given  in  the 
Instant  case  are  in  no  way  analogous  to  the 
facta  bearing  ujfon  the  Instructions  in  the 
Clark  (^Lse.  State  ex  reL  Calhoun  v.  Uey- 
nolds,  283  S.  W.  loa  dt  486.  As  was  said 
by  Walker,  3.,  in  State  ex  iti.  Oommmwealtb 
Trust  Go.  V.  Reynolds,  278  Mo.  Joe.  dt  700, 
218  8.  W.  kta  dt  S06: 

"A  mistaken  appKeation  by  the  Gonrt  of  Ap- 
peals, of  the  rule  annoonced  In  a  Saprame 
Court  case,  will  not  convict  the  former  eonrt 
of  error,  it  ita  condnsiou  does  not  aacendar  a 
coBfliet" 

In  Wlngfleld  v.  Wabash  Railroad  Co.,  su- 
pra, with  which  case  relator  likewise  daims 
tbe  opinion  of  the  Court  of  Appeals  conSicts, 
the  doctrine  enunciated  In  tbe  Clark  Case  is 
strongly  reaffirmed  as  "live  and  good  doc- 
trine to  this  very  day,"  when  suitably  an- 
alyzed anu  "when  tbe  facta  of  tbe  particular 
case  are  considered  with  discrimination.'' 
However,  In  the  Wlngfleld  Case  the  qualifi- 
cations to  tbe  doctrine,  adverted  to  by  us 
above,  are  condsely  stated  in  the  language 
quoted  in  tbe  opinion  of  the  Court  of  Ap- 
peals. And,  as  late  as  Stack  v.  General  Bak- 
ing Co.,  223  S.  W.  89,  loc  dL  08,  the  Wlng- 
neld  Case  bas  been  followed  by  this  court 
and  the  qualified  doctrine  restated  thus: 

"Where  tbe  plaintiff's  instruction  omits  some 
feature  which  is  not  an  element  of  his  cause  of 
action,  but  of  the  defense  which  Is  set  up,  the 
omission  may  be  cured  by  instroetions  for  de- 
fendant Bubmimng  that  feature.'* 

In  the  case  under  review  plaintlfW  in- 
stmction  A  covered  every  fact  necessary  for 
tbem  to  prove  in  order  to  recover.  Relator, 
as  a  matter  of  defense,  raised  the  questicoi  of 
a  countermand  of  the  order.  This  question 
was  fully  covered  in  the  iostrnctlons  given 
for  relator.  And  It  was  for  tbe  jury  to  con- 
sider all  of  the  Instructions  together.  Ifoni- 
festly  tber^ore,  in  sustaining  tbe  Instruc- 
tions tbe  Court  of  Appeals  did  not  contravene 
the  Wingfldd  Case. 

In  State  ex  reL  Long  v.  Ellison,  supra,  the 
remaining  case  which  relator  claims  tbe  opin- 
ion of  the  Court  of  Appeals  contravenes,  tbe 
sole  point  dedded  which  is  any  way  perti- 
nent to  this  review,  as  it  was  well  stated  by 
Graves,  J.,  was: 

"That  if  the  Instruction  for  the  plaintiff  pnr^ 
ports  to  cover  the  whole  ease  and  directs  a 
verdict,  then  if  it  be  found  that  radi  instruc- 
tion has  omitted  a  necessary  element  requisite 
to  the  right  of  plaintifi  to  recover,  then  sodi 
omission  is  not,  and  cannot  be  cured  by  an  In- 
stmctios  given  for  the  defendant" 

In  iffglng  the  conflict  here  allied,  relatw 
seems  to  have  QverhxAed  that  what  was  ao- 
taally  condemned  In  the  above-miaitloned 
case  vras  the  caalsrion  in  plaintiff's  instruc- 
tion of  a  necessary  element  reqnidte  to  Ida 
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rlgbt  to  recover  and  not  an  eldment  of  de- 
fendant'* defense.  In  other  words,  the  hold- 
ing there  In  sutwtance  was,  that  wbm  a 
^alntiff  gives  an  Instruction  porporting  to 
corer  the  whole  case,  h^  most  onbrace  tha«- 
In  all  the  things  necesaarr  to  mtltle  him  to 
a  recoTery.  This,  as  has  been  said,  plain- 
tlCTs  instruction  A  did.  TbB  lack  of  conflict 
is  plainly  apparent. 

This  concludes  the  queatifms  presented  by 
relator.  lYom  what  has  been  aald  it  follows 
that  osr  writ  was  improvtdentlr  granted  and 
should  be  quashed.   It  is  so  ordwed. 

-All  concur,  except  JAMBS  T.  BIAIB,  O.  J., 
who  dissents  In  separate  opinion,  and  WALK- 
Ett,  J.,  who  dissents  and  concurs  with 
JAUES  T..  BLAIR,  O.  X 

JAMES  T.  BLAIB,  C.  J.  (dissenUng).  The 
rule  that  giving  contradictory  instructions 
constitutes  error  is  too  well  settled  to  require 
the  citation  of  autiioritles.  Of  two  contra- 
dictory Instructions  one  must  be  erroneous. 
If  that  one  was  given  at  the  instance  of  the 
winning  party,  nothing  else  appearing  to  ex- 
cuse or  waive  the  error  or  render  it  harmless, 
the  Judgment  otight  not  to  be  allowed  to 
stand. 

In  the  esse  before  the  Court  of  Api>eals 
plaintiff's  instruction  told  the  jury  that  If 
they  found  (1)  that  defendant's  daughter  or- 
dered the  awningB  upon  his  authority,  and 
&)  that  plaintiff,  as  a  result  of  said  order 
aellvered  the  awnings  to  defendant,  then  the 
verdict  "wlU  be  for  the  plaintiff"  for  the  rea- 
sonable value  of  the  awnings,  with  Interest 
after  demand,  if  donand  was  made. 

This  Instmctlon  covered  the  whole  case, 
and  directed  a  verdict  for  plaintiff  if  the 
Jury  found  only  the  fact  that  an  order  was 
made  and  the  goods  delivered.  But  one  de- 
fense was  that  the  order  hod  becsi  counter- 
manded before  plaintlS  Incurred  any  expense 
or  did  any  work  toward  filling  the  order. 
The  Jury  was  instructed  that  this  was  a 
complete  defense.  The  Court  of  AkkoIb 
htdda  these  Instructions  meet  the  require- 
ments of  the  law.  The  majority  opinion 
seems  to  hold  the  same  thing.  That  they 
contradict  each  other  seems  clear.  If  the 
countermand  was  a  defense '  then  It  could 
not  have  been  true  that  plaintiff  was  entitled 
to  a  verdict  If  the  jury  found  merely  that 
(1)  an  order  was  ^ven,  and  (2)  the  awnings 
delivered.  Zet  die  trial  court  told  the  Jury, 
if  they  found  tho&e  two  things  only,  to  re- 
turn a  verdict  for  plaintiff.  That  instruction 
clearly  excluded  the  defieuse  that  the  OTder 
was  countermanded.  It  covered  the  case. 
It  directed  a  verdict  on  stated  ^cts.  If  that 
instructltm  is  correct,  then  the  countermand 
had  noOUng  to  do  with  the  case.  The  In- 
atructton  satiftreiy  conflicts  jrtth  the  defend* 
ant*!  InstmctloQ  respecttng  the  oountemiand. 

If  these  two  instructtooa  do  not  conflict. 


I  brieve  tiMve  can  be  found  no  sucfa  thing 
as  conflicting  instructions.  If  they  do  con- 
flict, then  the  decision  of  the  Court-  of  Ap- 
peals Is  in  conflict  with  many  decisions  of 
this  court 

The  principle  that  nondlrection  may  be 
cured  snipleaHutary  Instnictioiis  cannot 
logically  be  extended  to  mam  einifllct  In 
instructions. 

VTAIXBR,  3^  concurs. 


ORONE  V.  UNITED  RY8.  CO.  OP  ST.  LOUIS. 

(No.  21121.) 

(Supreme  Ooart  of  Missonri,  in  Bane.  Dee.  8(K 
1921.) 

1.  Carriers  <8=>347(6)  —  Negllgeaoo  of  street 
oar  paaseafler  lajarad  li  celUstoa  wtth  a 
trnok  wliea  rldlag  wftb  elbew  aortaaiUafl  eat 
ef  oar  held  for  Jary. 

Whether  a  passenger  injured  in  eollUon 
with  a  track  when  riding  on  the  side  next  to 
the  space  between  the  track  and  the  curb,  with 
his  elbow  protruding  beyond  the  side,  while 
reading  a  newspaper,  was  guilty  of  contributory 
negligence,  Jield  for  the  Jury. 

2.  Carriers  «s»3l4(7)>-4:arrier^  petttloa  Mast 
charoe  aUsfed  wgHgest  act  whieb  oooasleaed 
the  tnjaiy. 

To  have  eaosal  or  actionable  negligence,  the 
petition  In  an  action  by  a  passenger  for  per- 
Bonal  injuries  must  charge  that  the  alleged  neg- 
ligent act  occasioned  the  injury,  and,  if  there 
are  two  or  more  alleged  negligent  acts,  the  pe- 
tition must  connect  each  as  a  cause  o(  the  in- 
Jury,  or  state  that  all  combined  caused  It. 

3.  Pleading  <3=»35— Alleged  negligence  not  ooa- 
nected  with  Injury  mere  surplusage. 

Alleged  acts  of  negligence  which  plaintiff 
failed  to  connect  with  his  injury  In  his  petition* 
was  mere  surplusage  so  far  as  actionable  or 
causal  negligence  was  concerned. 

4.  Trial  •e=>25t(8>— Instruotlon  shoald  aot  be 
broader  than  petition. 

Instruction  permitting  recovery  in  negli- 
gence cases  should  not  permit  coDsiderati<Ht  of 
alleged  acta  of  aegligence  which  plaintiff  (ailed 
in  the  petition  to  connect  with  his  injnry. 

5.  Trial  145— Court  should  withdraw  from 
Jury  negligent  acts  not  cooaected  by  the 
pleading  with  Injury. 

\n  a  negligence  case,  the  court,  when  so  re- 
quested, should  witiidraw  from  the  considera- 
tion of  the  Jury  acts  of  negligence  which  are 
not  connected  by  idaintUt  In  Ua  petition  vitii 
the  injury. 

6.  Appeal  and  error  «=s>l033(6)  —  PreJadlco 
may  arise  when  plalntHF  la  aegllgsacs  ease 
required  Jury  to'thM  Hera  faalB  tbaa  wara 
neeessary. 

The  role  that  defendant  la  a  negligence  eaae 
cannot  complain  where  dw  plaintUTa  inatme- 
tion  required  the  jury  to  find  more  facta  thaa 
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wen  MBCfiagy  fqr  «  raeoTwy  dOM  Hot  rtrnch 
ft  cftse  wheM  th*  dcfettdant  fafta  properly  r«- 
qaested  the  wttfadrawal  of  ^Itged  ftcte  of  iwff- 
liscDGe  which  hftT«  not  bean  eonnoeted  with 
the  injnry  in  i^alntlirs  petltiim. 

7.  Trial  ^243— Caifllflflig  lastnietlon  shoild 
■ot  b*  givei. 

It  i«  error  to  five  conflicting  initraetiou 
request«»d  bj  the  different  parties. 

Appeal  from  St  Louis  Circuit  Oonrt; 
Samnel  Bosenf^ct,  Judge. 

Action  by  Jacob  Crone  agalnet  the  United 
Railways  Company  of  St  Lonls.  Judgment 
for  plalntlCt,  and  defendant  appeals.  Re- 
Tened  and  remanded. 

Charles  W.  Bates,  T.  B.  rrands,  Ohannce^ 
H.  Clarke,  and  Albert  D.  Norton!.  aU  of  8t 
Loulfl;  tor  appellant 

Sale  A  Fry,  of  8t  Louta,  fOr  vespondent 

OBAVES,  7.  Hie  ptdnts  really  InTolved 
In  Oils  case  can  best  be  determined  by  a 
glance  at  the  petition.  la  ontUnlng  the  peti- 
tion tlie  cansal  negligence  and  another  act 
of  n^Ilgence  not  charged  to  be  causal  must 
be  noted.  PlalntlfF  was  a  passengw  on  Mie 
of  defendant's  cars,  which  ears  were  operat- 
ing cn  double  tracks.  Ohra  going  In  one  di- 
rection would  peas  cars  going  In  Uie  op- 
posite dlrectlML  It  would  appear  that  the 
sides  of  can  next  to  the  spaoa  hetweu  tho 
two  tracks  were  equipped  with  more  iron 
protection  bars  upon  the  windows  than  were 
the  sides  of  the  cars  which  ran  n«rt  to  the 
street  spaces.  The  plalntUF,  who  was  a 
passenger,  was  riding  on  the  side  of  the  car 
next  to  the  street  toaaa,  so  that  he  ararred 
In  his  petition: 

TThat  the  plalntUF,  dpsiring  to  go  to  a  point 
on  the  defendant's  said  Olive  street  Hne,  t)Dard- 
ed  one  of  the  cars  ot  the  defendant  at  or  ebont 
Twelfth  and  Ollre  streets,  and  became  and  was 
a  passenger  on  said  car  on  or  aboat  the  23d 
day  of  April,  191T,  and,  baring  paid  his  fare 
aa  such  paseenger,  took  a  seat  towards  the 
rear  of  said  car  on  the  north  Bide  thereof,  next 
to  the  open  irindow  thereof,  at  about  half  past 
10  o'clock  in  the  morning  on  said  23d  day  of 
April,  1917;  that  the  defendant  had  negligently 
equipped  the  openings  of  said  windows  on  the 
^da  of  the  car  where  pbUntilf  was  sitting  with 
an  insuffident  number  of  iron  bars  to  protect 
the  boAes  and  arms  of  passengers  in  said  ear 
from  coming  in  contact  with  objects  outside 
of  and  near  to  such  car;  that  there  were  on 
said  side  of  eald  car  only  three  iron  bars  with 
a  space  between  said  bars  of  at  least  five  inch- 
es, and  of  Bach  a  width  that  the  right  elbow 
and  a  portion  of  the  right  arm  of  a  passenger 
on  the  north  dde  of  said  car,  when  resting  on 
the  iriitdow  sill  of  said  car,  or  on  one  of  said 
iron  bars,  wonld  protrude  from  the  side  of  aaid 
car. 

"Plaintiff  fnrtber  states  that,  while  sitting  fat 
said  car  as  aforceaid;  he  was.  reading  a  news* 
paper,  widt  his  right  arm  rssttnc  at  the-elbow 
on  the  window  siU  of  «sid  cfir*  or  on  one  .of 


ssid  bars;  that  the  defendant  eardessly  and 
negligently  operated  said  ear  by  or  past  an  an- 
tomobile  tmck  that  was  on  the  north  aide  of 
said  Olire  street  between  the  3100  snd  8200 
blocks,  with  the  rear  end  of  said  truck  in  dose 
proximity  to  defendant's  car  tracks;  and  that 
In  consequence  of  the  aforesaid  negligent  oper- 
ation of  said  ear  by  the  defendant  said  car  col- 
lided with  said  tmck  with  great  force  and  vio- 
lenee,  whereby  plaintiff's  right  arm  was  struck 
and  broken  in  three  places,  and  tiie  slbow  there- 
of was  crashed  and  fractured. 

"Haintlff  states  that  by  reason  of  said  eoi- 
lislon  and  as  a  result  thereof  plaintiff  suffered 
a  serere  nervous  shock;  that  bis  ri^t  arm  was 
crashed  at  the  elbow,  and  the  bones  of  said 
arm  were  crushed  and  broken  In  tiiree  places 
lAove  the  elbow;  and  that  tiierst^  his  aim  is 
pemiancotly  iatpiUred." 

It  ia  dear  that  idaintlfl  attemptv  to  al- 
lege two  n^^lgsDt  acta:  (1)  The  negligent 
equlpmoit  of  the  car  windows;  and  (2)  0ie 
negllgoit  ap&ntlon  of  Oie  car.  It  Is  equally 
true  that  tbB  only  diarge  of  causal  n^U- 
gence  Is  the  negligent  operation  aS  the  oar. 

Tba  answer  was:  (1)  A  general  deirial: 
and  0H  a  plea  of  contributory  n^lgence. 
Reply  was  a  gweral  denlaL  Tercet  and 
Jui^ent  was  for  $8,000,  from  which  this 
aKieal  was  takw  by  deftodant  Details 
can  best  be  left  to  the  opinion. 

[1]  L  With  the  views  that  we  have  of 
this  case  It  Is  not  one  toe  lengthy  statenmt 
or  opinion.  Plaintiff  waa  a  passengw  (as 
stated)  riding  upon  that  Side  of  the  car  next 
to  the  apace  between  the  car  track  and  the 
curbing  of  the  street.  He  waa  reading  n 
newspaper,  and  had  his  elbow  protruding 
beyond  the  rtde  at  the  ear.  There  was  a  plea 
of  eontrlbntory  n^llgaioe,  and  this  act  of 
the  idalnflff  In  permitting  hie  Abow  to  i»o- 
trode  outside  of  the  car  is  the  act  of  con- 
tributory negligence  relied  upon  by  learned 
counsel  for  appellant  Htddlng  a  new^per 
would  Indicate  that  the  protrusion  of  the  el- 
bow was  net  great  Whatever  be  the  rule 
in  otiier  Jurisdictions,  It  Is  settled  In  Mi»- 
eottii  that  such  act  Is  not  negiigence  as  a 
matter  of  law.  Our  rule  is  that  it  is  a 
question  for  the  Jury.  Gardner  v.  Met 
Street  By.  Co..  223  Mo.  loc  clt  410  and 
420,  122  S.  W.  1068,  18  Ann.  Gas.  1166.  and 
the  cases  tfawe  cited. 

II.  It  will  be  observed  from  oar  statement 
that  the  petition  charges  a  negligent  opera- 
tion of  the  car  "with  the  rear  end  of  said 
truck  In  Close  proxlml^  to  defendant's 
track."  It  might  have  been  in  "close  proxim- 
ity," and  yet  not  In  dangerous  proximity, 
and  thla  point  is  made.  If  it  was  not  dan- 
gerously close,  there  was  no  negligence,  l^e 
fact  clearly  shown  bi  evldeniss  that  the  greats 
er  portion  of  the  car  passed  In  safety  would 
Indicate  that  "close"  proximity  was  not 
"dangerous"  proExlmity.  1  wxwM  rather  tend 
to  show  that  something  intervened  between 
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the.  time  th«  motorman  started  bis  ear  In 

pasBlng  tbe  end  of  tb«  track  tban  tliat  than 
was  dangerous  proximlly  when  tibe  ear  was 
started.  It  Is  a  serious  questlpD  as  to  wheth- 
er or  not  the  petltl(m  states  a  cause  of  ac- 
tion In  this  regard.  The  ac^Ugence  charged 
as  to  the  opffl-atloa  of  the  car  has  tor  its 
basis  the  poedtlon  of  the  tmck.  To  make  It 
plain,  no  negligence  in  the  operation  of  the 
car  is  charged.  Bare  that  It  was  operated 
when  It  was  In  "close"  proximity  to  tbe  rear 
of  an  anto  track.  Ihen  is  not  even  an  al- 
legation that  the  proximity  ot  tbe  trwA  was 
sacik  as  to  make  It  dangerons  to  try  to  pass 
It  with  the  street  car.  "Gloae  proximity" 
mlg^itnwan  . different  distances.  Tbelnstrno- 
tl«i8  fi>llow  the  petltlolL  Of  thU  sttnatioa 
urgent  complaint  la  made  bt  a  brief  filed  In 
this  court.  With  our  rlew  upon  another 
quesUon,  we  need  only  give  Oils  pasidng  no* 
tice.  This  because  the  defects  can  be  rem- 
edied upon  ft  retrlaL  We  have  raled  supra 
that  plaintiff  was  not  guU^  of  ctmtributory 
ne^gence  as  a  matter  of  law;  in  other 
words;  that  there  was  a  case  for  the  Jury 
if  negligence  was  properly  pleaded.  XJp<m 
the  lattM  we  doubt  that  "dose**  proximity 
pleads  ft  ease  of  negligence; 

if]  IIL  We  find,  however,  no  InsUtence  in 
tbe  brief  and  the  assignment  of  errors  to  the 
effect  that  the  petition  failed  to  state  a 
cause  of  action  In  regard  to  negllgrat  opera- 
tion except  in  what  may  be  gleaned  from 
the  refused  Instractions.  As  said,  this  Is 
the  cmly  causal  negligence  In  the  petition. 
State  vx  rel.  National  Newspapers'  Ass'n  r. 
Ellison  et  al.,  176  S.  W.  11.  To  have  causal 
or  actionable  negligence,  the  petition  must 
charge  that  the  alleged  negligent  act  oc- 
casioned tbe  injary.  If  there  are  two  or 
more  alleged  negligent  acts,  the  petition 
must  connect  each  as  a  cause  of  the  Injury, 
or  that  all  combined  caused  it.  For  this 
tbe  petition  before  ns  failed.  . 

In  the  assignment  of  errors  we  find  that 
it  Is  arged  that  the  trial  court  erred  in  refus- 
ing to  gire  defendant's  Instractions  number- 
ed 16, 17. 18, 19,  20,  and  26.  Thus  by  refused 
instractlon  No.  16  appellant  tried  to  elimi- 
nate from  tbe  Jury's  consideration  the  alleg- 
ed negligence  of  ccxistructlon  as  to  bars  at 
the  window.  By  refused  Instruction  18  the 
appellant  aiAed  the  court  to  say  that  plain- 
tiff was  not  entitled  to  recorw  under  the 
alleged  negUgcnce  In  the  operation  of  the 
ear.  By  refused  Instmctton  19  the  appellant 
again  tried  to  get  the  conn  to  say  that  the 
only  actionable  negllgnce  waa  the  alleged 
negligent  operation  of  the  car,  thus  again 
trying  to  eliminate  thftt  part  «tf  the  ne^- 
fSDt  charge  with  refttenoe  to  the  bars  on 
the  windows.  The  same  was  requested  by 
nfoied  inetmotlon  26.  It  is  mmre  pctoted 
la  26,  so  we  quote  that  instractlon : 

'fCh*  conrt  Instracts  the  jury  that  plaintiff  is 
Bot  entitlod  to  recover  under  and  upon  Us  al- 


l^tion  *that  the  deeandant  had  satfUMIr 
ejpiipiwd  the  epenhigs  of  said  whidowa  on  die 
Bide  of  the  car  where  plaintiff  was  aittuiK  wia 
an  inanffideot  number  of  iroa  bars  to  protect 
the  bodies  and  arms  of  passengers  in  such  car 
Irom  coming  fai  contact  with  objects  ootside  of 
and  near  to  each  car;  that  there  were  on  said 
Bide  of  said  car  only  three  iron  bars,  with  a 
s^ce  between  said  bare  of  at  least  five  fndiea, 
and  of  each  width  that  the  right  elbow  and  a 
portion  of  tbe  right  srm  of  a  passenger  on  the 
north  side  of  said  ear,  when  resting  oo  the  wis- 
dow  sin  of  said  ear,  or  one  of  sud  Iron  buw, 
would  protrnde  from  the  aide  of  said  car/  sad 
such  allegation  of  negligence  is  therefore  with- 
drawn from  70Qr  consideration.'' 

[1]  In  every  possible  way,  by  the  aereral 
Instruettons  mentioned,  the  appelant  aon^t 
to  eliminate  negUgent  constraction  of  the 
car  from  the  Jury  aa  causal  negUgaice 
Plaintiff  having  failed  to  connect  tbe  alleg- 
ed negligent  constraction  of  the  car  with  his 
Injury  as  the  petition  shows,  this  aUegation 
of  negHgence  became  mere  surplusage  In  the 
petition,  80  far  as  actionable  or  causal  neg- 
ligence Is  concemed.  It  was  as  if  it  bad  beoi 
left  out  entirely.  In  the  face  of  this  altoa- 
tlon  ot  the  case,  we  find  given  for  plaintiff 
instractlon  No.  5,  which  authorizes  the  Jury 
to  consider  the  negligent  constraction  of  the 
car  as  a  part  of  the  causal  negligence.  That 
instractlou  reads: 

'rrhe  court  Instructs  tbe  jury  that,  if  you  be- 
lieve from  the  evidence  that  on  the  ^d  day  ot 
April,  1917,  the  plaintiff  became  a  paseenger  oa 
one  ot  tbe  cars  of  the  defendant,  and  was  being 
carried  as  such  along  OUve  street,  between  the 
3100  and  3200  blocks,  In  the  dty  of  St,  Lonli, 
Mo.,  and  that  the  plaintilFs  arm  was  strndc  and 
the  plaintiff  injured  in  a  collision  between  said 
car  and  an  auto  tmck.  and  If  you  forth er  find 
that  plaintiffs  said  injoriea  were  directly  ^e 
to  and  caused  by  tbe  failure  of  said  defendant 
to  equip  the  windows  of  saM  car  with  sneb 
a  number  of  Iron  bare  sufficient  to  protect  the 
psBsengers  while  riding  on  said  car  from  being 
injured  in  a  coUision  between  said  car  and 
objects  outside  thereof,  and  that  the  servanta 
and  agents  in  charge  of  said  car,  under  the 
circumstances  shown  in  the  evidence,  operated 
said  car-in  which  the  plaintiff  was  being  carried, 
if  you  BO  fiod,  past  or  by  an  automobile  truck 
that  was  In  close  proximity  to  said  car,  and  it 
you  further  find  that  the  said  construction  of 
said  car  end  the  said  operation  thereof  were 
negligent,  as  that  term  is  defined  in  another 
instruction,  and  that  as  a  direct  result  thereof 
the  idaintiff  was  injured,  then  your  ver^ 
win  be  in  favor  ot  the  plaintiff  and  acainst  Cie 
defendant,  provided  you  further  find  that  at  all 
times  mentioned  In  tbe  evidence  the  plaintiff 
was  ezerdsing  ordinary  cars  for  his  own  aafe- 
ty." 

[4]  The  latter  pert  of  this  Instmctlou  Is 
too  plain  to  call  for  comment  It  directs 
the  Jury  to  consider  as  causal  n^igonee^  a 
thing  which  was  not  pleaded  as  amA  by 
plaintiff.  The  instractlon  Is  broader  than 
the  petition,  and  in  case  after  case  w»  have 
condemned  such  Instractlozka,  State  «x  reL. 
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National  Newspapers'  Aea'n  t.  MlUun,  176 
S.  W.  loc  cit  13;  Bank  t.  Mnrdock,  62 
Mo.  loc  ett  73;  Mansur  t.  Botts,  80  Ma 
loc.  dt.  658;  D^onla  T.  Bafli^d,  224  Mo. 
loc.  dt.  B89,  128  3.  W.  807;  and  many  other 
cases  cited  In  the  Ellison  Case,  supra. 

[S]  But,  aside  from  this,  there  was  abso- 
Inte  error  in  refusing  to  give  instruction  No. 
25  asked  by  defendant,  or  some  other  in* 
strnction  of  like  Import,  ab8<Antely  with* 
drawing  such  alleged  negligence  from  the 
Jury  because  not  pleaded  and  connected  aa 
causal  negligence.  It  may  be  urged  that 
Instruction  No.  13  for  defendant  in  effect 
does  do  this  Tcry  thing.  If  it  does,  then  it 
conflicts  with  plaintlfTs  No.  5,  supra.  No. 
13  does  not  In  terms  withdraw  the  ialleg- 
ed  negligent  construction  of  the  car,  as  to 
bars  at  the  window,  and  imder  the  petition 
before  as  tbe  defendant  was  entitled  to  hare 
this  done.  Juries  should  not  be  allowed 
to  stiunble  through  a  number  of  alleged  neg- 
ligent acts,  when  only  one  of  them  la  charg- 
ed to  be  tbe  cairae  of  the  injury,  or,  in  other 
words,  thb  causal  neglig«ice.  PlaintifTs  in- 
structions should  not  be  broader  than  his 
pleadings,  for,  if  so,  tbe  Jury  are  liable  to 
betrome  confused.  It  Is  an  absolute  rule 
that  tbe  instruction  should  not  include  as 
causal  negligence  things  which  are  not  pleads 
ed  as  tbe  cause  of  the  injury. 

To  c<Hiclude,  the  negligent  constmctlon  of 
tbe  windows'  aa  to  guards  was  not  pleaded 
as  causal  negligence,  and  should  not  have 
been  submitted  as  such.  It  diould  have  been 
specifically  withdrawn  by  an  instruction  in 
the  nature  of  25  refused  to  defendant  If 
it  be  said  tlutt  defOkdant's  No.  13  withdrew 
It,  then,  aa  said  aboT«,  we  bare  conflict  be- 
tween Na  6  for  plalntlff  and  IB  for  defend- 
ant Oliere  Is  perhaps  anoOier  error  In  No. 
5,  hot  tbe  foregoing  win  suffice. 

[171  IV.  Suggestion  has  been  made  that 
eren  If  Instruction  No.  ff  included  the  alleg- 
ed negligent  construction  of  tbe  .car,  it  only 
required  plalntUT  to  carry  a  greater  bntden. 
There  are  cases  which  hold  that,  where  tbe 
plalntilTB  InBtmctloDS  required  tbe  jury  to 
find  more  &cts  than  were  necessary  for  a 
recorery,  the  plaintiff  vaa  carrying  an  un- 
necessary burden,  of  which  defendant  could 
not  complain,  but  such  cases  do  not  refer 
to  tbe  very  essence  of  the  right  to  recover  as 
here.  Nor  do  they  reach  a  case  where  the 
defoidant  has  properly  requested  the  with- 
drawal of  prejDdidal  matter,  and  as  against 
that  request  tbe  court  has  asked  the  Jury  to 
find  npon  tbe  prejudicial  and  improper  mat- 
ter. Juries  sbeatd  not  be  left  to  wander 
tbrongb  a  mass  of  improper  matter,  lest  they 
becmne  entangled  In  its  mesbes.  But,  to 
repeat,  under  tbe  petition  the  alleged  neg- 
ligence in  the  construction  of  the  car  was 
not  for  consideration.  If  No.  13  of  defrad- 
an^s  instruction  withdrew  this  matter,  then 
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it  conflicts  with  plaintiff's  No.  B,  and  made 
error.  So,  in  any  light,  tUs  case  was  not 
properly  presented  to  tbe  Jury.  Time  are 
other  matters  in  the  record  which  would  re* 
qoire  a  reversal  of  this  Judgment,  but  the 
foregoing  will  suffice.  The  others  may  not 
appear  upon  a  retrlaL  The  Judgment  should 
be  reversed,  and  tbe  cause  rmanded*  whoa 
plaintiff  can  amend  his  petition,  if  he  so  de- 
sires, before  another  trlaL  As  the  petition 
now  stands,  ve  doubt  whethw  it  states  a 
cause  of  action  at  all,  bnt  it  could  be  amend- 
ed before  another  trial.  N^llgeot  construc- 
tloD  is  not  pleaded  as  causal  negligence^  and 
"close  iKX)ximity"  Is  a  very  uncertain  thing 
npon  wbUdi  to  base  allied  negligence. 

Let  the  Judgment  be  reversed,  and  the 
cause  remanded. 

AH  concur;  J,  T.  BLAIB,  a  J.*  In  resplt 


MISSOURI,  IC  &  T.  RY.  CO.  v.  AMERICAN 
SURETY  CO.  OF  NEW  YORK. 
(No.  21695.) 

(Snpreme  Court  of  IkDssoari,  tn  Banc.  Nov. 
80;  1^.  Motion  for  Behearbig  Denied 
Dec.  80,  1821.) 

1.  Appeal  aid  error  «=»I0I0(1)— Fladlags  of 
fact  supported  by  sstetantlal  •vldenoe  oos- 
olativ«  IB  law  tettOR. 

The  Supreme  Court,  on  appeal  from  Judg- 
ment of  a  eonrt  sitting  as  a  jury  in  a  law  ttc- 
tion,  will  merely  ascertain  If  the  judgment  is 
supported  by  007  substantial  testimony,  flince 
flndinga  of  pertinent  facts,  if  supported  by 
Bobstuitial  testimony,  are  conclusive. 

2.  Pflnolpal  and  ssratr  «a»59— Snraly  eom« 
pany's  beads  oonstmad  aeoerdlig  to  reuona- 
bla  latest  of  the  parHaa. 

Tbe  general  rule  that  sureties  are  favorites 

of  the  law,  and  that  their  contracts  should  be 
conB trued  most  strongly  in  their  favor,  does 
not  apply  where  a  surety  is  a  corporation  or- 
gasized  and  empowered  to  act  as  such  for  a 
price,  and  tbe  contracts  of  such  corporations 
are  to  be  construed  In  accordauce  with  the  rea- 
sonable inteut  of  the  parties  as  plainly  Indicat- 
ed by  their  terms,  notwithstanding  Rev.  'St 
1918,  i  1002,  authorizing  acceptance  of  cor- 
porations as  sareties  on  bonds. 

3.  Principal  and  surely  ^959  —  Surety  ooja- 
pany'a  bond  must  be  construed  la  Its  entire- 
ty, resolving  ambioultles  against  surety. 

In  construing  tbe  bond  of  a  surety  com- 
pany the  first  consideration  Is  tbe  language  of 
the  bond  itself,  which  must  be  read  in  Its  en- 
tirety, and  an  amUgoitiee  tber^  must  be  re- 
solved against  the  surety. 

4.  Principal  and  surety  «==>59— ClnMinstaMMS 
surrounding  parties  eonslderad  la  oosstnilii 
snrety  eompaay't  bond. 

In  construing  surety  company's  bond  the 
situation  and  drenmstattoes  surrounding  the 
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parti«B  at  the  tim%  of  Ita  execnttm  will  b« 

considered. 

3.  iBtemalty  «S39([)— Bond  heW  to  reqsin 
surety  to  pay  railroad's  loss  la  payaaat  to 
third  party  for  ties  for  wliloh  It  liad  previ- 
ously paid  prfndpai. 

Bond  given  railroad  compan;  contne- 
tors  from  whom  railroad  had  been  purchasiaB 
ties,  required  by  railroad  as  a  condition  to 
coDtinning  to  buy  tiea  from  such  contractors, 
to  indemDi^  railroad  against  loss  from  any 
claims  wbicb  may  be  made  against  the  rsUroad 
company  for  ties  which  may  be  burnished  by 
contractors,  held  to  entitle  railroad  company 
to  recover  from  surety  loss  anstained  when  re- 
quired to  pay  third  party  for  ties  famished 
it  by  contractors  after  payment  of  price  there- 
of to  contracton. 

6.  Indsnslty  «C3»1 5  (7)— Evidence  held  to  prove 
ties  farn^hed  rallread  obllgae  to  have  beea 
soJd  by  priadpal  la  Indomnl^  boat  aad  oot 
by  third  parfy. 

In  railroad  company's  action  on  bond  given 
by  raOroad  tie  contractors  to  indemnify  rail- 
road  against  loss  in  the  purchase  of  tiea  from 
the  contractors,  evidence  he^  to  prove  that 
the  ties  farnlahed  and  used  by  railroad  had  been 
purchased  from  the  contractors  and  not  dl- 
reetlj  from  third  party  from  which  contractors 
had  purchased  them. 

7.  Judgment  «=»720— Fermer  sdjadloatlon  as 
to  railroad's  liability  to  seller  of  flee  held  not 
an  adjudloation  as  to  whether  railroad 
bought  ties  from  contractors. 

Adjudication  of  railroad's  liability  to  seller 
of  ties,  In  action  against  the  railroad  and  rail- 
road contractors,  in  which  court  had  instructed 
jury  to  find  railroad  liable  if  ties  bad  been  far- 
nisbed  on  Joint  contract  of  raHroad  and  eon- 
tractors  or  on  the  contract  of  the  railroad 
alone,  held  not  an  adjudication  that  railroad 
did  not  buy  the  ties  from  the  contractors,  so 
as  to  preclude  the  adjudication  of  such  iesae  in 
railroad's  action  against  contractors'  surety, 

8.  Jadgmeat  «s»7l3(3)— Efemeats  of  former 
adjadloatloa  stated. 

The  concurrence  of  four  well-defioed  iden- 
tities are  necessary  to  the  successful  inter- 
position of  the  plea  of  former  adjudicstion; 
Identity  of  the  thing  saed  or,  identity  of  the 
cause  of  action,  identity  of  persons  and  par- 
ties to  the  action,  and  Identity  as  to  the  equal- 
ity of  the  person  for  or  against  whom  the  claim 
is  preferred. 

9.  Judgment  <s»704— Judgment  not  oonolutive 
naless  parties  were  adversaries. 

Before  an  action  can  be  held  to  be  res  ju- 
dicata, the  parties  must  have  been  adversaries 
In  the  first  suit 

10.  Llmitatlea  of  aoUons  ^24(2),  86(2)  — 
Rule  as  to  otatate  of  llmltatloiis  la  astloa  «■ 
Indemnity  boad  stated. 

An  action  upon  a  bond  of  Indemnity,  yra- 
vlding  for  the  payment  of  money  or  property 
upon  the  breach  of  the  conditions,'  may  be 
brought  within  ten  years  after  the  cause  of 
action  sliaM  have  accrued,  under  Rev.  St.  1919, 
1 1316,  though  plaintiff  is  required  to  go  beyond 


the  terms  of  the  writing  to  show  performance 
on  the  part  of  the  plaintiff  and  a  breadi  on  the 
part  of  the  defendant,  and  the  cause  of  action 
in  such  case  accrues  when  the  actual  damages 
are  sustained  la  consequence  oi  the  breadi  and 
not  at  the  time  of  tiie  breach. 

BWtMO  and  Woodaoa,  JJ^  dissenting. 

Aiqjeal  from  St  Louis  Olrcalt  Court;  J. 
Hugo  Grimm,  Judge. 

Suit  by  the  UlSBdori.  Kansas  &  Texas  Ball- 
way  Company  against  the  American  Surety 
Company  of  New  York.  Judgmtet  tot  plaiD- 
tUt,  and  d^endant  appeala.  Affirmed. 

J.  D.  Johnson,  of  St  Louis,  for  at^p^Iant 
J.  W.  Jamison.  Boiry  E.  Haaa,  and  Carl 
S.  Hoffman,  all  of  St  Lools^  for  re^ndent 

WAIiEER,  J.  This  salt  was  brought  by 
tbe  Missouri,  Kansas  &  Texas  Ballway  Com- 
pany against  the  American  Sure^  Company 
in  the  circuit  court  of  the  city  of  St  Louis 
oo  a  bond  of  indonnlty  given  by  tike  firm  of 
Uraham  &  Miller,  as  i;«incipal,  and  the  de- 
fendant, the  American  Surety  Company,  as 
sor^,  to  the  plaintiff  in  the  sum  of  ^10,000. 
Upon  a  trial  to  the  court  there  was  a  judg- 
ment in  favor  of  the  plaintiff,  from  wblcii 
defendant  appeals.  The  bwd  sued  on  was  as 
follows: 

"Enow  an  men  by  these  present:  That  we, 
J.  T.  Hiller  and  L.  O.  Graham,  composing  the 
firm  of  Graham  St  MiUer,  princUNds,  and  Amor- 
icon  Surety  Company  of  New  York,  as  surety, 
are  indebted  to  the  Missouri,  Kansas  &  Texas 
Railway  Company,  hereinafter  called  the  'rail- 
way company,'  in  the  penal  sum  of  $10,000,  for 
the  payment  whereof  well  and  truly  to  be  made 
we  herAy  bind  ourstives,  our  heirs  and  repre* 
swtatives,  snocesaers  and  apsiffBs,  jointly  aad 
severally,  by  tiiese  presents. 

'The  obligstioo  of  this  bond  is  such  that, 
whereas,  the  said  Graham  &  Miller  are  general 
railroad  tie  contractors,  engaged  in  the  busi- 
ness of  furnishing  to  railway  companies  cross- 
ties,  switch  ties,  snd  lumber,  in  the  state  of 
Miasouti;  and  wfaeress,  the  said  Graham  & 
MiUer  for  several  years  past  liave  been  selUng 
ties  and  lomher  to  the  ndlway  oompany  and 
desire  to  farniali  ties  and  lumber  to  aaid  rail* 
way  company  during  the  year  1889;  and  irtere- 
as  the  railway  company  is  willing  to  continue 
porchssing  of  said  Graham  &  MiUer  ties  and 
lumber,  from  time  to  time  as  it  may  want 
them,  provided  the  same  conform  to  Specifica- 
tiona  and  requirements  of  the  railway  company 
and  are  accepted  by  its  fully  authorized  agent 
after  inspection,  and  provided,  further,  that 
said  Graham  A  MiUer  wIU  hold  it  the  railway 
company^  hanaleaa  by  reason  of  any  and  aU 
dalms  whieh  may  be  made  asainet  it  by  labM- 
ens  materiafanes^  and  ethers,  to-  and  on  ae- 
count  of  any  tiea  and  lumber  furnished  by  them 
to  the  railway  company,  between  January  1. 
189S,  and  January  1,  1900: 

"Now,  therefore,  if  the  said  Graham  &  MiUer 
shall  weU  and  truly  protect  and  Indemnify  the 
raUttay  company  ag^nht  iXi  loss  and  damage. 
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CMtv,  and  ftttorney  fees,  by  reMon  of  any 
claims  whicl)  may  b*  made  ^aioat  the  rail- 
way company  on  'accoont  of  any  ties  and  lumber 
which  bavA  been  or  may  be  fomUhed  by  them 
and  accepted  by  the  raUway  company,  aa  afore- 
said, by  any  person  or  persona  whatsoerer,  and 
warrant  and  defend  their  title  to  all  such  ties 
and  lumber,  then  this  obUgatibn  to  be  void; 
otherwise,  to  be  and  remain  In  fall  force  and 
cftcet" 

OmitUng  the  fmrmal  auctions  of  the  peti- 
tion SB  to  the  nature  of  the  parties,  the  set- 
ting out  of  the  bond  according  to  its  tenor, 
the  breach  of  same,  and  defendant's  liability 
thereon,  the  salient  facts  aOeged  are  that 
during  the  year  1899  plaintiff  purchased 
ftom  Grabam  ft  Bflller.  and  said  firm  fur- 
nished to  plaintiff,  a  large  number  of  rail- 
way ties  at  a  Q>e(dfled  price,  which  aggre- 
gated $21,207.10,  and  upon  the  acc^tance  by 
and  tbe  delivery  to  the  plaintiff  of  these  ties 
the  latter  paid  Oraham  ft  Miller  the  aggre- 
gate amoont  due  therefor  In  full;  that  after 
Idaintlff  had  paid  Graham  ft  Miller  the  Bag- 
nell  Timber  Company  brought  a  suit  in  the 
circuit  court  of  Pettis  county  against  Gra- 
,  ham  &  Miller  and  the  Missouri,  Kansas  ft 
Texas  Hallway  Company,  the  plaintiff  here- 
in. Before  a  trial  the  timba:  company  dis- 
missed as  to  Graham  &  Miller  and  proceeded 
BgalBst  the  railway  company  alone.  In  this 
action  It  wEia  claimed  that  there  was  a  bal- 
ance doe  the  timber  company  from  the  Ann 
of  Graham  ft  Miller  and  the  railway  com- 
pany on  account  of  the  said  ties  which  had 
been  aoUt  and  delivered  by  said  flm  to  the 
railway  company  and  had  been  paid  for  by 
tba  latter.  In  this  petition  the  timber 
company  prayed  that  the  Jndgmuit  thus 
aoDgttt  be  declared  a  Uen  on  the  lines  ot  the 
railway  company;  that  ii.pon  the  Institatiim 
of  that  flnlt  the  railway  company  notified  the 
American  Snrety  Company,  tiie  defendant 
hcrdn,  of  eald  aetton  and  tiiat  the  railway 
company  had  already  paid  Graham  ft  Mlllw 
tiie  foil  amoottt  doe  aald  firm  Dor  the  ties 
famished  by  them  to  the  railway  company 
for  which  the  timber  company  was  then  de- 
manding p^moit,  and  that  the  railway  oogn- 
pany  wonld  look  to  said  snrety  company  to 
protect  It  ttottt  any.  fnrther  payment  tm  ae- 
eoont  of  said  ties ;  that  said  snrety  company, 
the  defendant  taoatn,  failed  and  refnaed  to 
pay  or  to  cause  said  timber  company  to  be 
paid  the  amount  claimed  by  It,  but  regneat- 
ed  the  railway  company  to  ^oaeeuto  the  suit 
to  a  final  Jadgment,  wbteh  It  did;  that  the 
history  of  this  Utigatton  and  the  oplBlmu 
of  the  Bnprane  Court  la  connection  there- 
with are  fonad  in  180  Mo.  242,  243  Mo.  11, 
and  200  Mo.  S14;  tiutt  by  the  dedaion  ren- 
dered In  the  ease  last  cited  a  personal  Judg- 
ment was  finally  affirmed  against  the  plaln- 
tUE  railway  compaay  In  furoe  of  die  timber 
eonwiy,  and  In  tatisfacttan  <tf  aald  Judg- 
ment i^alntlff  was  •omnpelled,  fat  July,  1S18, 
to  pay  ths  tlndier  cmnpany -the  sum  .of  99/> 


V.  AMBBZOAN  80SBTT  00. 

a.w.) 

96S  and  Interest  on  aceoant  of  the  aame  ttes 
for  which  plaintiff  had  theretofore  paid  Gra- 
ham ft  Miner  and  $436.60  costs  incurred  in 
the  litigation,  to  plalntifrs  total  damage  la 
the  sum  of  $12,400.18;  whwefore  plaintiff 
prayed  judgment  tor  the  penalty  <tf  aald 
bond,  to  wit,  the  sum  of  $10,000. 

Defendant,  answering,  admitted  the  encu- 
tlou  of  the  bond  the  former  litigation  plead- 
ed the  result  of  same,  the  costs  accrued,  tbB 
subsequent  suit  by  the  timber  company,  the 
Judgment  rendered  in  favor  of  that  cranpany 
against  the  railway  company,  and  the  pay- 
ment  of  such  Judgment  1^  the  latter,  fol- 
lowed by  a  general  denial.  FurthM  answer- 
lug,  the  defendant  sought  to  sef*up  aa  res 
adjudlcata  the  litigation  in  the  qircnit  court 
of  P^tis  county  wherdn  the  timber  company 
was  plaintiff  and  the  railway  company  and 
Graham  &  Miller  were  defendants.  On  mo- 
tion this  part  of  the  answer  was  stricken 
0«nt,'and  the  defendant  filed  a  term  bill  of 
exceptions.  At  the  trial,  however,  this  de- 
fense was  pwmltted  to  be  Int^posed,  biU>- 
ject  to  swA  objections  as  might  be  made 
thereto. 

By  consent,  a  plea  of  the  statute  of  limi- 
tations theretofore  strlcic«i  out  of  d^end- 
ant's  answer  was  reinstated,  and  plaintiff 
hied  a  reply  alleging  that  it  contested  the 
suit  brought  by  the  timber  company  at  the 
special  instance  and  request  of  the  surety 
company,  the  defendant  herein,  and  with  the 
understanding  that  upon  the  termination  of 
that  litigation,  if  the  same  resulted  unfa- 
vorably to  the  railway  company,  the  rl^ts 
and  liabilities  as  between  this  plaintiff  and 
this  defendant  in  the  bond  suit  wonld  then 
be  determined.  A  Jury  having  been  waived, 
the  case  was  beard  by  the  court  sitting  as 
a  jury  in  February,  1019,  in  the  division  pre- 
sided ovCT  by  Hon.  Hugo  Grimm.  At  the 
April  term,  1919,  the  court  found  the  issues 
Joined  in  favor  of  the  plaintiff  and  assessed 
its  damages  at  $10,000,  the  full  peualty  of 
tbe  bond.  From  this  Judgment,  as  stated, 
the  defendant  has  appealed. 

CI]  I.  Appellate  Oowf  t  JVoimmos  09  to  Re- 
vtew  of  fivMenos^— This  is  an  aiAon  at  law. 
It  was  tried  by  the  conrt  sitting  as  a  Jury. 
When  a  case     tb»  character  at  bar  Is  thus 
tried,  the  province  of  the  Sujveme  Cour 
extends  no  further  tSian  to  ascertain  if  ' 
Jndgmoit  is  supported  by  any  sfibstr 
testimcmy.   When  tills  has  been  detc 
the  findings  of  pertlnant  facts  by 
court  are  as  comdaslve  as  If  their 
been  formally  conceded.  So  firr- 
is  this  mle  In  cur  appellate 
it  Is  scarcely  necessary,  er 
of  form,  to  cite  precedF 
Some  of  tbe  later  cases 
trine  are  State  ax  rtf 
Mo.  6G0,  206  a.  W 
Kstate^  272  Ma  } 
Johnson,  264  Mr 
Hattoa  T.  tt. 
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«88;  Ooastna  t.  WUte,  246  Ma  loc.  ett.  809, 
161  S.  W.  737. 

[2]  IL  ie«I«  u  fo  Bond*  of  Suretjf  Oom- 
pafi4e«.— The  findings  of  the  trial  coart,  while 
based  upon  all'  of  the  evidence,  hare  more 
particular  reference  to  the  testimony  upon 
which  the  defendant  relies  to  sustain  Its  con- 
tentions. In  the  consideration  of  fliese  con- 
tentions It  should  be  kept  In  mind  that  the 
gmenil  rale  that  sureties  are  the  favorites 
of  the  law  and  that  contracts  made  by  them 
Bbonld  be  construed  moet  strongly  in  th^ 
favor  has  no  ai^catlon  here.  The  deF«id- 
ant  la  a  corporation  organized  and  empow- 
ered to  act  as  surety  for  a  price.  Its  obllga- 
tlons  are  bUd  to  those  of  an  Insurance  com- 
pany; its  <K>eratioD8  are  purely  commercial 
and  are  exercised  aol^  for  pn^t  and  bear 
no  reeemblance  to  the  relation  sustained  by  a 
personal  surety  to  his  i^ndpal.  The  alleged 
justification  for  the  application  of  the  rule 
to  personal  sureties  Is  that  their  contracts 
are  hdd  to  be  In  the  nature  of  favors  to  the 
parties,  and  are  therefore  founded  upon  con- 
iddarationa  not  moving  to  themselves  but  to 
the  principals  in  the  contracts  for  which  they 
becimie  sponsora  Bere  the  omBlderatlon 
moves  to  the  defmdant.  Its  obligations  are 
therefore  to  be  construed  like  other  contracts, 
in  accordance  with  the  reasonable  Intent  of 
tbe  parties  as  plainly  Indicated  by  their 
terms.  So.  R.  &  F.  Co.  r.  Bankers'  Surety 
Co.,  184  S.  W.  loc.  dt  10S8;  Lackland  t. 
Surety  Co..  266  Mo.  loc  cit  140. 16S  S.  W.  314; 
Guaranty  Co.  v.  Bank,  183  U.  S.  402,  22  Sup. 
Ct  124,  46  L.  Ed.  253;  Am.  Surety  Go.  v. 
Pauly,  170  n.  S.  183,  18  Sup.  Ct.  662.  42 
Lt.  Ed.  977.  This  rule  of  construction  is  ap- 
plicable to  obligations  of  companies  of  the 
character  at  bar,  deplte  the  provisions  of  sec- 
tion 1209,  R.  8.  1909.  now  section  1002,  R.  8. 
1919.  Barton  v.  Title  Ouar.  &  Surety  Ga. 
192  Mo.  App.  661,  183  S.  W.  694;  Dorr  v. 
Bank.  Surety  Co.  (App.)  218  S.  W.  388. 

[1, 4]  IIL  Bona,  OoMtmotiim  of,^Ot  flnt 
con^eration  is  the  language  of  Om  bond  it- 
self, which  most,  of  course,  be  read  In  its 
enttxety.  AmUgnlttes  therkn.  If  any,  ara^ 
as  in  oonstnilng  a  poli<7  of  insurance,  to  be 
resolved  against  defendant  Henderson  L, 
*  P.  Co.  T.  Maryland  Carnal^  Co,  168  N.  G. 
loc.  dt  210,  69  S.  E.  284,  30  U  B.  A.  (N. 
1106;  Fitger  v.  Am.  Bond.  Co.,  116  Minn, 
loc.  dt  68, 181  N.  W.  1067;  Forest  County 
Uidtad  Surety  Co.,  140  Wis.  827,  186  N.  W. 
88S;  Glty^ap.  Bank  t.  HUson,  60  Bla. 
loc.  dt  210^  61  Sonth.  868.  The  meaning 
of  the  bond,  as  Indicated  by  its  words,  hav- 
ing been  ascertained,  we  aedc.  by  placing 
oundveB  as  nearly  as  posdbto  In  the 
attttode  of  the  vorttes  at  the  time,  to  detect 
mine  their  intentions  and  effectuate  their 
purpose.  In  ascertalBlsc  sodt  Intentional 
not  only  will  the  iftsguage  of  the  booA  be 
taJcai  Into  ooosfdera^AD.  Imt  the  sttnatbrn 
and  arcimatatMxg  sit,.wiiindlng  the  parties  at 
am  tbae  tbe  obUn^^  was  made.  The  In- 


tentiona  ascertained,  the  object  ta  purpose 
sought  to  be  effectuated  should  not  be  de- 
feated by  a  narrow  Interpretation  or  one 
favorable  to  the  defendant  if  there  be  an- 
other construction  equally  admlsslMe  under 
the  terms  of  the  bond ;  or,  stated  somewhat 
conversely,  if  the  bond  Is  fairly  open  to  two 
constructions,  me  of  which  will  uphold  while 
the  other  will  defeat  the  plaintiffs  claim, 
that  most  favorable  to  It  should  be  adopted, 
provided,  of  course.  In  eo  doing  tbe  manifest 
Intention  of  the  parties  Is  not  nullified.  Gro- 
cery Go.  V.  Fidelity  &  Guar.  Co..  130  Mo. 
App^  loc  dt  428,  110  S.  W.  28;  Fairbanks 
Can.  Co.  V.  London  Guar.,  etc.  Ga,  164  Mo. 
App.  327,  183  S.  W.  664;  Am.  Surety  Ga  v. 
Pauly,  170  U.  S.  160,  18  Sup.  Ct  563,  42  L. 
Ed.  987;  Am.  Suret?  Co.  v.  Pauly,  170  U. 
S.  138, 18  Sup.  Ct.  652.  42  L.  -Ed.  977;  Ballard 
Co.,  etc,  V.  U.  S.  Fid.  Co.,  160  Ey.  236, 150  S. 
W.  1.  Ann.  Gas.  1914C.  211,  and  notes;  Horm- 
d  V.  Am.  Bond  Ca,  116  Minn.  288,  128  N.  W. 
12,  33  L.  R.  A.  (N.  S.)  618,  and  notes. 

[Bj  The  plaintiff  had  a  contract  with  Gra- 
ham &  Miller  for  the  purchase  from  them  of 
railway  ties  at  a  spedfled  price.  These  ties 
Graham  &  Miller  were  to  go  Into  the  market 
and  buy  and  ddlver  to  the  plaintiff.  To  en- 
force the  performance  of  this  contract  plain- 
tiff required  Graham  &  Miller  to  give  It  a 
bond.  This  bond,  by  its  express  tenuB,  was 
for  the  protection  and  Indooni^  of  plaintiff 
against  all  lees  and  damage  by  reason  of  any 
claims  whidi  might  be  made  against  plaintiff 
on  account  of  any  ties  which  may  have  beoi 
furnished  by  Oraham  ft  Miller  to  and  ac- 
cepted by  plaintiff,  and  to  wansnt  and  de- 
fend tbe  ttUa  thereto. 

From  these  temu  It  Is  erldant  tlist  tin 
purpose  of  Qie  plslntlff  in  reiialring  the  bond 
was  ivoteetion;  that  of  Graliam  tt  BCHtar  in 
glvlnff  It  was  to  inaors  s  contlnnance  <tf  thdr 
Imsinen  rdatlon  with  ttie  plaintiff;  and  Uiat 
of  the  defendant  Cor  a  stlpDlated  fiee  to  make 
the  plaintiff  whole  In  the  event  of  the  defaolt 
of  Graham  ft  Miller.  13ins  it  appears  that 
the  relations  of  tbe  parties,  as  dlsdosed  by 
tbe  tarns  of  fiie  bend  Usel^  were  tluise  (tf 
b^er,  sdler,  and  Indemnitor.  Other  provi- 
dons  of  the  bond  lend  foroo  to  VbiB  ooodn- 
sion,  via.:  SAttt  Oraliam  ft  MlUnr,  tie  con- 
traetors  engaged  tat  fnmldiins  ralbray  oom- 
paniee  with  ties,  have  for  serveral  years  been 
fomlshlng  plaintiff  with  ties,  and  that  the 
lattw  Is  willing  to  oontliuie  to  boy  fnxn  them 
if  the  ties  furnished  conform  to  the  specifica- 
tions and  requirementa  of  plaintiff  and  are 
accepted  by  Its  agonts  aftu  infection;  this 
upon  tbe  cooditloB  tliat  Graham  ft  Miller 
will  protect  and  indemnify  plaintiff  against 
all  loss  and  damage  by  reason  of  any  daims 
which  may  be  made  against  the  plaintiff  on 
account  of  any  lies  wlddi  havo  beoi,  or  may 
be^  tumlsbed  by  Oraham  ft  Miller  and  ac- 
cepted by  plaintiff,  and  to  warrant  and  de- 
fend the  title  thereto.  • 

£1]  IV.  BntmQ  s/  Ms  TnUaum9.-SD» 
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testlmoiiy  dlscloaed  tbat  the  total  smoimt 
paid  b7  tbe  plalatlfl  to  Gratiaiii  &  Miller  for 
defl  dnrlns  tbe  period  nominated  In  the  bond 
was  «2l;20T  JO.  The  dUEeroBt  statenmts  -ot 
aceoimt  r«Mlered  by  Graham  &  Mllln  agalnat 
plaintiff  and  upoo  vhidi  the  Tarloos  par- 
ments  were  made  by  plalntUf  to  Graham  ft 
MlUer,  or,  UteraUy,  to  the  Bank  at  Oommezce 
of  St.  IfOnda  for  them,  asgregatlng  tin  abore 
amomit,  were  each  tai  the  following  form, 
"IflnnoiiTl.  Kansas  ft  Tew  Railway  CXwn- 
pany  to  Graham  &  Miller,  Dr.,"  followed  by  a 
statenrait  of  the  tlea  famished  and  the 
amonuit  due  for  same.  There  U  no  qoeBtloB 
Irat  tibat  the  amount  InTOlveA  In  thla  litiga- 
tion, whlcli  has  heretofore  besn  paid 
plaintifr  to  Graham  &  Miller,  la  for  ties  In- 
cluded in  the  Invoices  oor  statements  referred 
to,  bnt  BO  attempt  is  made  in  this  or  In  any 
former  litteatlon  to  segregate  or  dlaOngaiah 
tbem  from  any  of  the  otbar  ties  fnmlahed  by 
Qniham  &  MlUer  to  plaintiff.  That  they 
were  aXt  deliTered  to  or  placed  upon  the  right 
of  way  of  the  plaintiff  there  is  likewise  no 
questloD.  This,  bowerer,  Is  not  determlna- 
tire  of  any  Issue  lure  luToWed.  All  of  the 
parties  were  necessarily  familiar  with  the 
relatioDB  they  sustained  towards  eatib  other 
and  tbe  character  of  plaintiff's  business, 
whlfA  required  such  deUrerlM  of  the  ties 
whether  purdiased  directly  by  It  or  through 
the  medium  of  its  contractnrs.  Despite  the 
taaimer  ot  the  d^verlse,  therefore,  there  is. 
In  our  opinion,  ami^  erldeice  to  sustain  the 
conclusion  that  all  of  these  ties  wwe  brought 
by  Graham  &  MiUer  directly  from  tbe  Bag- 
nell  Timber  Company  for  plaintiff,  and  were 
delivered  to,  accepted  by,  and  paid  for  in 
fan  by  plaintiff.  If  not  so,  what  was  the 
reason  or  purpose  of  these  invoices  and  state- 
ments of  account  rendered  In  the  ordinary 
course  of  business  by  Graham  &  Millar  to  the 
plaintiff  and  the  latter's  payment  of  all  of 
same  without  cavil  as  to  the  regularity  of  tbe 
Bocoonts  or  plaintiff's  liability  thereon? 

Other  testimony  offered  by  idaintlS  tended 
to  show  that  this  entire  transaction,  so  far 
as  the  plaintiff  and  Graham  ft  MiUer  were 
concerned,  was  regarded  as  a  contract  of  pur- 
chase tqr  tbe  former  from  the  latter,  and  that 
the  total  liability  thus  incurred  was  dis- 
charged in  accordance  with  this  understand- 
ing, wUdi  we  cannot  reasonably  condnde  was 
not  IndicatiTe  of  the  Intoitlon  ct  tbe  pAttes. 
We  are  not  left  to  this  evidence  alme  to 
BDBtatn  this  eondoslon.  Tbe  entire  amonnt 
doe  fey  plalntuie  to  Graham  A  Miller  for  these 
tim  was  paid  liy  plalntlfl  directly  to  the 
ifank  of  Commerce  of  St.  Louis,  under  an 
awdgnnwait  made  to  said  bank  by  Graham  ft 
Miller,  and  was  rece^itea  fOr  bf  said  bank 
and  credited  to  the  account  ttf  Graham  A 
MiUer.  In  addition,  tbe  ctnreapoBdenca  oC 
Graham  ft  Miller  with  plalntifl-  at  tbe  Unw 
cannot  be  otherwise  oonstraed  then  as  sus- 
taining the  otmclusion  that  these  sales,  as 
tben  nadentood     all  ct  the  partfea,  were 
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made  in  the  first  instance  by  the  timber  com- 
pany to  Graham  ft  BSiUer  and  by  the  latt^ 
to  tbe  plaintiff.  If  this  were  not  tro^  tben 
why  tbe  creation  of  tbe  intermediary  or  pnr^ 
diaslng  company,  the  execution  of  the  bond, 
and  tiie  manner  in  which  the  accounts  were 
rendered  and  paid?  The  evasive  letters  of 
die  defradant  to  the  plaintiff  in  the  yeai 
1900  lend  no  substantial  aid  In  the  settloneot 
of  the  qaestUm  Involved  and  are  not  consid- 
ered  in  the  summing  up  of  the  testimony. 
Moreover,  the  conduct  and  correspondeace  ot 
the  tlmbor  company  made  a  part  of  the  evi* 
deace  herein  famishes  farther  evidence  as 
to  tiie  nature  of  the  transaction  out  of  wbidt 
the  outtroveray  at  bar  ansa  Note.  In  ad- 
dition, these  facts: 

Before  any  lawsuit  was  commenced  and 
when  the  matter  was  treeh  In  the  minds  of 
tbe  officers  of  the  timber  c<Hupany,  that  cmn- 
pany  served  notice  of  a  materialman's  Hen 
on  tbe  plaintiff,  wherein  this  language  is 
used: 

"Take  notice,  that  we  hold  a  claim  against 
the  MIbsouiI,  Ksdbss  ft  Texas  Railroad  Com- 
pany for  railroad  ties  (oralshed  and  delivered 
to  said  railroad  company,  nnder  and  pacsoant 
to  a  contract  with  Graham  ft  Miller,  the  om- 
tractors  ot  said  railroad  company,  as  shown 
by  tbe  following  accoon^  to  wit,"  etc. 

Then  follows  an  itemized  statement  of  the 
timber  company's  account,  Identical  with  tbe 
account  it  subsequently  preferred  and  prose- 
cuted, agaiqst  the  Missouri,  Kansas  ft  Texas 
Railway  Company  and  Graham  ft  Miller. 

l!\urther  than  this,  before  the  timber  com- 
jtany  brought  suit  against  tbe  railway  com- 
pany and  Graham  ft  Miller,  WllUam  Bagnell, 
the  president  of  the  timber  company,  sent  the 
following  notice  to  Graham  ft  Miller: 

"We  herein  serve  notice  on  yon  that  If  the 
balance  of  the  aeconnt  m  ties  delivered  to  the 
Missouri,  Kansas  &  Texas  Railway  ia  not  folly 
paid  by  October  9th,  that  we  will  file  a  lien  on 
the  Missouri,  Kansss  ft  Texas  Railway  on  that 
day,  and  we  wish  yon  would  have  the  kindness 
to  make  this  setUement  so  as  to  avoid  this 
trouble  and  expense." 

If  further  persuasive  proof  were  needed  to 
define  the  relation  which  tbe  firm  of  Graham 
ft  Millw,  the  prinC^iala  in  tbe  defendant's 
bond,  sustained  to  tbe  timber  company  in 
tUs  transaction,  it  Is  anpidled  by  ibis  notloa 

It  la  ooite  dear  that  tbe  timber  company 
at  the  time  bad  imne  doubts  about  its  abUity 
to  maintain  a  lien  claim  agahist  the  Missouri, 
Kaasaa  ft  Texas  Hallway  Goaipany,  and  so 
it  amended  its  notice^  and  sabaaquently 
claimed  tbat  the  ties  were  sold  to  the  plain- 
tiff and  Graham  ft  Millar  jointly.  Bnt  it  is 
now  contended  that  the  judgment  rendered 
in  favor  of  the  tlmba  company  against  the 
idaintlff  esUbUshed  the  fact  tiiat  the  ties 
in  controrersy  wore  mtld  by  the  former  to 
tlm  latter,  and  not  to  Graham  ft  Miller,  and 
beace  ttasre  la  no  breadi  of  th»  bond.  Tha 
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pcobatlTe  force  of  tills  fftct  aa  eonstitutliig  a 
fklea  of  tormw  a4judlcMion  we  will  discusa 
later.  Not  only  waa  tbls  fact  not  efltabUabed, 
but  It  was  not  neceeaary  to  establlafa  It  to  en- 
title the  timber  company  to  a  rocoTWy  In 
that  action.  Orabam  &  Miller  may  bare  ao 
condocted  the  boslneaa  wltb  plalntiff'a  knowl- 
edge as  to  raider  the  latter  ll^e  to  the 
timber  company  for  the  ties,  without  destroy- 
ing the  relation  of  seller  and  buyer  between 
tiraham  Sc  Miller  and  plnlntlfl.  And  while 
the  enforced  satisfactlou  of  the  liability  of 
the  plaintiff  to  the  tipber  company  would 
be  a  valid  defeise  to  an  action  by  Qrabam  « 
Miller  against  the  plaintiff,  it  would  not 
destroy  the  latter's  right  of  action  against 
the  former  or  the  surety  on  their  bond  in  a 
suit  to  recover  the  amount  paid  by  plaintiff 
to  the  timber  company. 

We  therefore  rule  that  the  proof  here  ad- 
duced is  sufficient  to  sustain  the  issues  plead- 
ed by  plaintiff,  and  we  affirm  the  ruling  of 
the  trial  court  to  that  effect 

Before  dismissing  the  questiOQ  as  to  the 
Qoantiim  of  proof  it  is  not  inappropriate  to 
say.  ivelimlnary  to  the  discussion  of  the 
next  oontmtloD.  that  we  have  found  the  testi- 
mony for  the  plaintiff  in  the  Instant  case 
maeh  fuller  and  more  forceful  than  in  the 
preceding  cues  in  relation  to  the  matter  at 
issue. 

t7J  V.  Former  Adiitdicatton.  —  The  rul- 
ings of  this  court  in  the  former  mlts  con- 
cerning the  matter  in  controversy  will  dis- 
close whether  ft  has  been  Judicially  deter- 
mined, as. contended  by  defendant,  that  the 
Bagn^  l^ber  Company  sold  these  ties  to 
the  railway  company,  and  b«ice  there  la  no 
liability  on  the  part  of  the  defendant  We 
have  eramlned  with  some  degree  of  care  not 
only  the  opinions  but  tlK  flies  In  the  three 
cases  heretofore  dted  in  which  tUs  court 
ruled  upon  certain  features  of  this  controver- 
sy. What,  In  abort,  did  the  cases  In  question 
determine? 

In  the  first  (Bagn^  Timber  Co.  v.  Mia- 
sonri.  K.  &  T.  a  Co..  IBO  Mo.  420,  TO  a 
W.  1180),  the  Bagnell  Timbcv  Company 
tnrought  suit  to  recover  a  balance  claimed  to 
be  due  on  the  ties  ben  In  ocmtroveray  against 
the  Missouri  Kanaaa  &  Texaa  Railway  Com- 
pany and  Oraham  &  Miller  upon  a  Joiilt  eon- 
tract.  This  proceeding  resulted  in  a  Jndff- 
moit  for  the  plaintiff,  In  whi<^  thla  omrt, 
upon  an  appeal  thereArom,  reversed  and  re- 
manded the  case  and  held,  first,  that  the 
plalntlfl  was  not  entitled  to  a  Iten  against 
the  imllway  company,  and  second,  tiiat  In  a 
suit  en  a  jcrint  contract  a  personal  Judgment 
could  not  be  rendered  against  the  railway 
company,  for  the  reaatm  that  there  was  no 
pnat  of  the  alataice  of  tiw  J<dnt  contract 
which  had  been  sued  on. 

In  the  second  (242  Mo.  U,  145  S.  W.  460), 
between  the  same  parties  aa  In  the  first, 
there  being  no  serrlce  upon  Qraham  &  Mil- 
ler, ttie  anlt  waa  dtaBdaBed  aa  to  theaa.  Upon 


an  appeal  from  a  }ndgm«it  lor  d^aadant 
this  conrt  reversed  and  remanded  the  ease 
and  receded  from  Its  nillng  in  the  former 
case  as  to  the  nonUablUty  of  one  defendant 
in  a  suit  Ml  a  Joint  contract,  and  held  that, 
although  the  suit  yna  bmoght  on  a  Joint 
contract,  If  the  evidence  diowed  that  tlie 
plaintiff  made  the  contract  with  the  railway 
company  either  Jointly  or  severally,  and  the 
record  afforded  evldenoe  <tf  tiie  submiaaioD  ot 
that  issue  to  the  Jory,  then  tiie  pSalotlfl 
would  be  entitted  to  recover.  This  in  reoog- 
nition  of  the  statute  (section  2768,  B.  S.  1800, 
now  section  215K.  B.  8.  1919),  detdarlng  that 
all  contracts  whidi  by  the  common  law  an 
Joint  only  shall  be  construed  to  be  Ji^nt  and 
aeveraL 

In  tiie  third  (300  Mo.  514,  157  8.  W.  407). 
oetween  the  same  parties,  there  was,  as  be- 
fore, no  service  on  Oraham  &  Miller  and  the 
suit  was  dismissed  as  to  than.  A  trial  leault- 
ed  In  a  Judgmait  for  plaintiff,  the  ^ber  oom- 
panyv  whldi,  upon  ^ipeal,  was  affirmed  by 
this  court  After  ndlng  npm  the  adaiisslOD  of 
certain  testimony  not  relevant  here,  the  eoort 
held  that  there  was  evidence  tending  to  prove 
that  the  cratract  for  the  aalfrof  the  ties  waa 
made  between  the  plaintiff  and  the  defend- 
ant, and  that  this  issue  was  properly  sbIh 
mltted  to  the  Jury,  and  that  two  instructicma 
avVfoveA  In  the  fOTmer  case  ^42  Mo.  11, 146 
S.  W.  460K  were  not  wttmeons,  which  de- 
clared, among  othw  thli^  tiiat  if  the  Jury 
found  the  facts  as  thertihi  stated  and  tiiat 
the  tiea  were  deUrared,  tither  undw  a  oon- 
tzaet  made  1^  plaintiff  with  the  raUwaj  com- 
pany and  Graham  *  Milltt  or  ths  rmOwtHf 
oompany  oZons,  and  that  a  balance  was  yet 
due  plaintiff,  tiien  the  finding  should  be  for 
it  and  its  damages  assessed  as  stated.  The 
objection  urged  to  these  instructions  was  the 
insCTtlon  In  eadi  of  ti»  above  ftaUdud 
phrases,  wUcb  the  court  held  to  be  authorised 
under  tiie  evldoice  and  In  view  of  the  nature 
of  the  contract 

TUa  Inquiry  dlscloaee  no  mUng  in  rtther 
of  these  oaaea^  eltbw.  In  express  terms  or  by 
necessary  ImpUcaUon,  which  lends  color  to 
the  contention  that  it  has  heretofore  been 
JudldaU^  dtfwrmlned  lliat  tiie  railway  ctnn- 
pany  did  not  buy  these  ties  from  Graham  & 
MlUer  but  from  the  Bagnell  Timber  Com- 
pany. In  tbe  absenee  of  sodi^  a  roUng  tiie 
futility  ot  the  contention  beamee  evldoit 
All  that  was  determined  which  constituted  a 
ruling  decisive  of  that  case  was  the  liability 
of  the  railway  company  to  the  timber  com- 
pany. With  the  reasons  therefor  we  are  not 
concerned  further  than  they  may  be  held  to 
affect  the  diQHMition  at  the  Instant  case. 

[I]  ▲  more  cogent  reaeon  exiata.  howera*. 
why  the  plea  of  former  adjudication  cannot 
ppoperly  be  Interposed  in  the  instant  case. 
It  is  elementary  that  the  omcarrenoa  of  four 
wdl-dirihied  idoitttleB  la  neceaaary  to  the  anc- 
oeesful  iBterposttlcm  of  thla  plea.  Tbtv  are: 
Idflotttj  of  the  tUBg  aned  ftw;  Idaatity  of 
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tbe  CBVM  ot  cetkm;  Identity  of  persons  sad 
partleB  to  tlie  action;  and  IdeutUr  u  to  the 
qnallty  ot  the  penon  for  or  agidnst  vbom 
the  clafan  Is  preferred.  Schentleli  t.  Bmpfre 
DIst  meo.  Co.,  188  S.  W.  Ice.  dt  117;  Dlbert 
T.  D'Arcy,  348  Mo.  ei7, 154  S.  W.  1116;  State, 
to  Use,  T.  H<miiishead,  8S  Mo.  App.  878; 
Pl«kel  Stone  Go,  t.  Wall,  108  Mo.  App.  49S, 
8S  8.  W.  1018. 

Oomparlns  the  anlt  at  ttar  with  t*e  Ititee 
former  ones  we  bave  wlewed,  eaacttntng 
mattns  incident  to  diia  coBtroreray,  we  find 
tint  ualtlier  the  parttee  nor  the  cauoea  nC 
aetion  wm  the  same.  In  the  totter  ttke 
plaintiff  was  the  ]BagneU  Timb»  Oootpany, 
and  the  defMdants.  as  tiie  snlta  were 
brouglit,  weM  the  Mtssoori,  Kansaa  4  TaKas 
Bailway  Ooupany  and  Graliam  it  MUler: 
wMle  in  the  finner  tbe  pialntur  Is  tbe  Mls- 
Bonri,  Ea&aas  ft  Tszaa  BaUway  Oan^iv 
and  tbe  defKodant  is  the  Amerieao  Buraty 
Oompany.  In  the  Bagsell  suits  the  cause 
of  acOmi  was  for  a  balance  doe  en  an  ao> 
count  wUdi  wonld  have  been  barred  is  five 
years,  wtMseaa  In  Oie  Instant  case  the  canae 
of  acH<ni  is  baaed  on  a  bond  In  wrltinc  tind» 
seal  whieh  was  not  boned  for  ten  years. 
Tbeae  facts  will  snttce  to  dcmoastrate  tbat 
at  least  three  of  the  required  Identities  are 
abeeat  liere,  to  wit,  tbat  of  tlie  thing  sued 
tor,  the  cause  of  actloo,  and  the  peraoas  or 
parties  thereto.  , 

[I]  In  addition,  the  well-established  role 
most  not  be  orerlooked  tbat  before  an  action 
can  be  held  to  be  res  adjndlcata  tbe  parties 
most  have  been  adTersarles  In  tbe  first  salt 
A  standard  text  thus  concisely  states  this 
doctrine: 

"Not  all  the  parties  to  a  rait  are  necesBarily 
concluded  by  tbe  judgment  or  decree  in  a  sub- 
sequent aidt  between  the  same  parties,  but 
on^  those  between  whom  the  matter  in  Issue 
in  tlie  second  suit  was  adjudicated.  To  be 
concluded  they  must  have  been  advenary  par- 
ties." 24  Am.  ft  Bhv.  Bn^.  of  Law  (2d  SO.) 
p.  781. 

Broi  more  forceful  is  the  language  of  a 
well-recognlzed  treatise  on  tbe  subject,  as 

follows: 

"In  fffder  to  mshe  a  judgment  condusive  <m 
parties  they  most  be  adrwrsary  parties  In  the 
original  action.  Tbus  a  judgment  against  A. 
and  his  sureties  is  no  bar  in  an  action  betweoi 
one  surety  and  his  cosureties  to  recover  of  each 
hte  pn^ortlDoate  stiare  of  a  jndgmMib  of 
amercement  that  had  been  eoUeeted  of  Um; 
^rtifle  it  estidilishes  the  desund.  It  does  not  es- 
tabUsh  the  tid>iUtr  of  the  sureties  between 
tlMmedTes;  tliat  p<^t  is  not  before  the  court 
in  the  aetion  irtiercAn  the  oxiginsl  judgmwt  was 
rendered."  Hemsn  on  Bstoppel  and  Bes  Jq- 
dicsta,  I  188.  . 

In  harmony  with  tbe  rule  as  thus  declared 
is  tbe  rulbag  of  tUs  eoart  in  Obarlee  v. 

White.  214  Mo.  loc  clt.  211.  113  S.  W.  660. 
21  L.  B.  A.  (N.  S.)  481,  m  Am.  St  B«p.  674, 
a^  follows:    ■   '        ■ '  ■  
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fit  msy  be  Bald  Chat  nnlesa  the  defendants 
contest  sn  issue  wiUi  «sch  ether,  eithw  upon 
the  pleadings  between  tbemBelres  and  the  plain- 
tifljB,  or  upon  cross-pleadlngs  between  them- 
selves, the  judgment  or  decreetpnll  not  be  res 
adjudicata  in  subeegiibnt  IftigaUon  between 
them.  There  can  be  no  doubt  that  upon  proper 
pleat^gB  a  judgment  may  determine  the  rights 
of  the  defendants  even  between  Aemselres,  and 
our  Code  provides  for  such  a  proceeding,  bat  a 
Judgment  against  defendsnts,  if  then  are  so 
issues  between  them,  does  net  bind  them  as 
against  eadt  othw"  (ctttag  eases). 

To  a  like  effect  ore  Womach  t.  8t  Joaevb. 
201  Mo.  loc;  dt  480.  100  8.  W.  443^  10  U 
B.  A.  (N.  140;  Oariand  t.  Smith.  104 
Mo.  1,  64  S.  W.  188;  CRonrke  t.  LlndeU 
By.  Oo.,  142  Ma  843,  44  S.  W.  254;  Sprlnff- 
fleld  T.  nnmmer,  80  Ho;  App.  516 ;  McMahaa 
T.  Gdgar,  73  Mo.  145,  80  Am.  480l 
There  is  therefore  no  merit  in  the  idea  of 
rea  adjudicata  interposed  in  thla  casa 

VI,  Damage*  Fleaded  WUfUn  Terpu  of 
OontncL  —  It  Is  Corther  coatwded  that  Itae 
damages  sooght  to  be  recovered  are  not  with- 
in the  terms  of  the  contract.  In  our  former 
disenssloa  of  the  trams  of  tbe  bond,  tbe  al- 
legations  of  tbe  petition,  and  the  nature  of 
'the  evidence^  we,  Incidentally,  at  least,  dis- 
posed of  this  coutentlon.  In  tbe  flnal  dl»- 
poeitlon  of  tbe  same,  howerer.  It  may  not  be 
Inappztqiriate  to  again  say  that  tbe  allega- 
tlona  of  tbe  petition  were  based  npon  tbe 
trams  of  tbe  bond;  tbat  a  breacb  of  Its  core- 
nants  vraa  pleaded,  in  that  Graham  ft  Miller, 
tbe  principals,  and  the  American  Surety  Com- 
pany, the  defendant  as  surety,  bad  violated 
said  covenants  In  not  holding  tbe  piniatUf 
harmless  t^.  reason  of  a  claim  aude  agalnat 
It  by  the'  timber  company  <m  account  of  ties 
furnished  hj  Graham  ft  Miller  to  the  plaln- 
tifl.  In  view  of  these  spedflc  aU^ations. 
supported  by  tbe  proof  Adduced,  tbe  emnr  as- 
signed tiiat  tbe  damages  sought  were  not 
within  the  terms  of  tbe  oontzact  la  shown  to 
be  unfounded. 

[If]  VIL  8taM9  of  IMMMons.  —  It  is 
omtended  tbat  plalntlfC^  cause  ut  actl<m  la 
barred  by  the  statute.  In  an  action  npon  a 
bond  of  indemnity,  as  at  bar.  In  which  the 
language  of  the  writing  provides  for  the  pay- 
ment of  money  or  property  upon  the  breacb 
of  the  conditions  therein  stated,  suit  may  be 
brought  thereon  within  ten  years  after  the 
cause  of  action  shall  have  accrued.  Section 
1888,  R.  S.  1009,  now  section  13^0.  B.  S. 
1D19.  The  instrument  sued  on  is  held  to  be 
within  tbe  statute  when  It  provides.  In  ex- 
press terms  or  by  fair  ImpUcatloQ,  for  the 
payment  of  money  or  property,  and  this  rule 
fs  held  to  apply  although  tbe  plaintiff  may, 
to  make  out  his  case,  be  required  to  go  be- 
yond the  terms  of  the  writing  to  show  per- 
'  formance  on  the  part  of  the  plaintiff  and  a 
breacb  on  tbe  part  of  the  defendant  EhUlsely 
V.  Leathe,  296  Mo.  loc.  dt  360,  166  S.  W. 
2Q7;  Curtis  T.  - Sexton.  201  Mo.  loc.  clt.  230. 


100  8.  W.  IT.  A  catue  of  Bctlon  accnies 
npon  an  Inatxnment  ol  the  character  of  that 
at  bar  when  the  actual  damages  are  aos- 
talned,  in  consequmoe  of  the  breach  of  the 
contract  WhKe.it  Is  practically  conceded  by 
all  of  the  anthortties  that  in  cases  of  breach 
of  contract  the  statute  of  limitations  be- 
gins to  run  against  the  right  of  the  person 
damaged  to  recover  from  the  time  of  the 
breadi,  and  not  from  the  tbne  actual  dam- 
ages we  sustained  in  consequence  there<tf, 
howerer,  in  case  the  contract  brokoi  Is  one 
of  Indemnification  against  loss  or  damage, 
the  general  rule  is  that  the  cause  of  action 
ftccrnes  and  the  statute  ttf  limitations  begins 
to  ran  at  the  time  the  damage  occurs.  Bow- 
T.  Lynch,  61  Mo.  loc  clt  C63 ;  Purcell  v. 
U  T.  Guar.  Co.,  84  Uo.  App.  S,  G7  S.  W.  726. 

This  court,  speaking  tbroutii  Hough,  J.,  in 
the  Bowsey  Case,  said: 

"If  the  coTCDant  in  qucBtion  is  simply  a  con- 
tract of  indemnitT,  then  there  was  no  breach 
Miereof  until  the  plaintiff  suffered  damages  by 
the  sale  ot  his  property,  on  the  8tb  day  of  No- 
vember, 1862,  and  his  r%ht  of  action  was  not 
barred.  If,  on  the  contrary,  the  coTonant  in 
question  ii  not  a  contract  of  indemnity,  but  an 
affirmative  covenant  to  pay  certain  same  of 
money  at  specified  times,  then  a  right  of  sc- 
tion  arose  in  favor  of  the  plaintiff,  upon  the 
failure  of  the  defendant  to  pay  at  such  times.*' 

In  State  ex  rel.  Ferrenbach  t.  logan.  195 
jdo.  App.  175,  190  S.  W.  76,  a  well-considered 
case  recently  decided  by  the  Springfield 
Court  of  Appeals,  among  other  things  the 
court  said: 

"Accordiog  to  defeudants'  contentfen,  rela- 
tors' cause  of  action  was  barred  bjefore  it  came 
into  being;  for  certainly  relators  never  bad  any 
cause  of  action  prior  to  their  having  any  deal- 
ings with  or  interest  in  this  land.  To  bo  con- 
strue the  statute  is  violative  of  the  fundamental 
rule  applicable  to  the  construction  of  all  lim- 
itation statutes,  to  wit:  That  the  same  b^^ 
to  run  only  when  the  cause  of  action  asserted 
accrued  to  the  person  asserting  it  and  it  does 
not  accrue  in  the  legal  sense  until  it  comes  into 
being  and  the  parties  benefited  have  a  right  to 
assert  same  in  court.  25  Cyc,  1067." 

In  addition  to  the  numerous  authorities 
cited  and  discussed  in  the  Logan  Case  are 
the  following:  Huse  v.  Ames,  104  Mo.  91,  15 
S.  W.  965;  State  ex  rel.  Chatham,  etc.,  f. 
Fhin.  08  Mo.  loc  cit  641,  11  S.  W.  994,  14 
Am.  St.  Rep.  654;  Lesem  t.  Nral,  63  Mo. 
412;  Strfte  ex  rel.  Owen  v.  Hollenbeck,  6^ 
Mo.  App.  366;  Boyd  V.  Buchanan,  176  Mo. 
App.  66,  162  S,  W.  1075. 

An  exliauatiTe  note  to  Aadien  M.  F.  Ins. 
Co.  V.  Morton,  15  L.  B.  A.  (N.  S.)  loc.  cit. 
164,  reviews  numerous  cases  decided  by 
courts  of  last  resort  in  other  Jurisdictions  In 
harmony  with  our  own  rulings.  In  which  ^. 
is  held,  In  suits  upon  bonds  of  indemnity,' 
that  the  cauae  of  action  accrues  and  the  stat- 
at*  aC  llmltattona  begtna  to  ran  at  tha  time 
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the  damage  ocean.  We  find  bo  snttMii^  t» 

the  contrary. 

The  Judgment  In  tMvar  of  the  Bagnell  Tim- 
ber Company  against  the  plaintUf  waa  af- 
firmed by  tbla  court  In  IMS  and  paid  In  fnU 
in  the  same  year.  The  action  at  bar  was 
brought  in  1915.  B^ardleas,  therefiae^  <^ 
whethw  it  be  that  the  cause  of  actton 
accrued  at  the  time  ct  the  afDrmance  of  that 
Judgment  or  upcm  its  payment  by  plaintUT, 
the  instant  case  was  timely  brou^t.  Tb^ 
plea  of  the  bar  of  the  statute  la  thecsiam 
without  merit.  . 

Other  oontrationa  bare  not  been  pnaorred 
in  a  manner  to  mtitle  them  to  a  rerlew. 

Aside  from  what  we  retard  as  dear  and 
compelling  ivecedents  cited  in  snjWOTt  o£  tlie- 
conclnslona  reached  herdn,  the  ri^teouaness 
of  plaintiff's  cause  appeaia  strongly  to  aa^ 
sense  of  justice.  Plaintifl  has  twice  paid 
for  these  ties— each  time  in  good  faith — onoa- 
undCT  Its  contract  and  again  In  satlafactton 
of  a  Judicial  detennination  of  Its  lialdlitr. 
To  hold  now  that  it  caoAot  recover  fnm  a 
paid  surety  of  a  princ^>al  whose  default 
rendwed  ImpuatlTe  the  last  payment  wonid, 
in  our  opinion,  wwk  a  grierona  wionf. 

The  Judgment  of  the  trial  eoort  Aeold 
therefore  be  affirmed. 

All  concur  except  HIOBEB,  3^  who  die-' 
Aenta  in  ftcpnrste  opinion,  and  WOODSON, 
J.,  whe  dlssmta, 

HIGBGG.  J.  (dissenting).  This  suit  was 
instituted  in  the  circuit  court  of  the  dty  of 
St.  Louis,  returnable  to  the  February  term, 
1915,  on  an  Indemnity  boud  executed  April 
17,  1S99,  by  Graham  &  Mlll^,  as  prlndpals, 
nnd  by  appellant,  as  surety,  to  respraident, 
as  obligee,  called  therein  railway  ccmipony, 
in  the  penal  sum  of  $10,000.  Said  bond  re- 
dtea: 

**The  obligation  of  this  bond  fa  such  that, 
whereas,  the  said  Graham  &  Miller  are  geni- 
eral  raflroad  tie  contractors,  engaged  in  the 
budness  of  furnishing  to  railway  compwaies 
croHS-ties.  switch  ties,  and  laral>er,-In  the  state 
of  Missouri;  and  whereas,  the  said  Graham- 
&  Miller  for  several  years  past  have  been  sell- 
ing ties  and  lumber  to  the  railway  company 
and  desire  to  furnish  ties  and  lumber  to  said- 
railway  company  during  the  year  1890;  and' 
whereas,  the  railway  company  ia  willing  to  wm- 
tinne  purchasing  of  said  Orabsm  ft  l^ler  ties 
and  lumber,  from  time  Co  time  aa  it  may  want 
theoi,  provided  the  same  conform  to  q>edfiea- 
tions  and  requirements  erf  the  railway  com- 
pany and  are  accepted  by  Its  fully  authorised' 
agent  after  inspection,  and  provided,  further, 
that  the  said  Graham  A  Miller  will  hold  it,  the 
railway  company,  harmless  1^  reason  of  any 
and  all  daims  which  may  be  made  against  it  by 
laborers,  materialmen,  and  others,  to  and  on- 
account  of  any  ties  and  iamber  furnished  1^ 
hem  to  the  railway  eompanv.  between  Janaarr  ' 
1, 189S,  and  Janaaiy  1,  1900: 

"Now,  therefore,  if  the  said  Graham  *  lliUer- 
shall  wall  and  tndj  protect  and  indemnify  tha- 
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caflwaj  compuy  ag^but  all  lou  and  dami^e, 
eoata,  and  attomay  fees,  by  reason  of  any 
daims  wUeh  may  be  made  against  the  raflway 
company  on  account  of  any  ties  and  lumber 
whicli  bare  hwn.  or  may  be  futniBhed  by  tbem 
and  accepted  by  the  railway  company,  as  afore- 
said, by  any  person  or  persons  whatsoeTer,  and 
warrant  and  defend  their  title  to  all  each  ties 
and  lamber,  then  this  obligation  to  be  void; 
otherwise,  to  be  and  remain  in  full  force  and 
affect.** 

Tlie  xAatDtUC,  at  and  prior  to  that  time, 
owned  and  operated  a  line  ct  railroad  run- 
ning throDgh  the  states  of  Mlasourl,  Kansaa, 
and  OUalioma.  The  amended  petition  for 
breaches  of  said  bond  charge^  In  substance, 
that  pursuant  to  said  arraogemeat,  between 
A|nll28  and  August  1, Graham  &  MUler 
ftirnlsbed  and  dUirered  to  plalntUE  49,320 
ties  at  the  nlue  of  92U07.10;  tbat  aftec 
plaintiff  had  paid  said  anm  to  Oraham  4 
Miller  ttie  Bagnell  Tlmbtt  Oompany,  on  or 
about  December  2S,  1890,  eominenced  an  ac- 
tion In  the  drcmt  court  of  Pettis  coun^ 
against  plalntUf  and  Graham  &  Miller, 
*^lier^n  and  whereby  it  was  dalmed  by 
said  plalnttfl  In  said  suit  tiiat  Uiere  was  a 
balance  of  |B,^aJSO  daa  to  it  trtm  said  d»- 
fendanta  in  said,  salt  on  account  at  cartatn 
of .  the  ties  so  as  aforesaid  funrished  by  the 
aaid  Graham  ft  Hillw  to  platatlfl  and  paid 
for  pl^tlfl  as  ho^before  stated,  and 
for  which  It  pnured  judgment  and  that  the 
judgment  lAiouid  be  dedared  a  lloi  upon  the 
lines  of  the  said  Missouri,  Kansas  &  Texas 
BaUvray  GtHnpany  within  the  state  of  Mia- 
aouri" ;  that  plaintlfl  gave  notice  of  said  suit 
to  defendant  surety  company,  and  that 
plaintiff  had  paid  Graham  &  Miller  in  full 
for  said  ties  and  tbat  it  would  look  to  de- 
ffflidant  to  protect  it  from  further  payments 
and  expenses  in  connection  with  said  mat- 
ter, but  dtfendant  refused  to  defoid  said 
suit  and  requested  idaintifl  to  fight  said  suit 
to  a  finish,  which  plahitlff  did  at  great  cost 
and  expoise ;  that  the  Bagnell  Timber  Com- 
pany dismissed  said  action  as  to  Graham 
A  MSJlex;  that  there  w^e  three  trials  and 
judgments  rendered  in  said  action  which 
were  appealed  to  this  court;  that  on  the 
third  trial  the  Bftgn^  Timber  C(aapany«  on 
I>ec«aber  7,  1912,  recovned  judgment 
against  ^alntiff  for  ttie  snm  of  |&,664J2  and 
costs  taxed  at  $486.50,  which  was  affirmed 
on  aiveal  May  31,  191&  Bee  Bagn^  Tim- 
ber Oo.  T.  Missouri,  Kansas  &  Texas  Rail- 
way Ca,  180  Mo.  420,  79  S.  W.  1130;  Id.,  242 
Mot  11,  145  S.  W.  469;  and  Id.,  250  Mo.  514. 
157  &  W.  497.  Plaintiff  prayed  that  its 
dnmaya  be  asnedirod  at  <lO;400il2,  and  that 
it  iMTft  jodgmeat  for  the  penalty  of  the 
bond. 

The  appellant  demurred  to  said  pettttm 
4m  the  ground  that  It  did  not  state  facts 
aofficimt  to  constitute  a  caoM  oC  action 
against  defendant,  in  that— 
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"It  appears  frtm  the  aTermeots  of  said 
amended  petition  that  tiie  final  judgment  al^ 
leged  to  have  been  obtafaied  by  uid  the  BagneQ 

Timber  Company,  the  plaintiff,  was  for  and  on 
account  of  ties  sold  by  said  the  Bagnell  lumber 
Company  to  plaintiff,  and  not  for  ties  sold  or 
furnished  by  said  Graham  &  Miller  to  plain- 
tiff, and  that  the  nonpayment  of  said  judgment 
by  said  Oraham  A  Miller  or  by  this  defendant 
did  not  nmstttnts  a  breach  of  the  bond  in  snl^ 
nor  entitls  idaSntiff  to  rteorer  against  defend- 
ant ia  this  actioh.** 

The  demurrer  was  overruled.  The  de- 
fendant, by  its  answer,  admitted  that  the 
plaintiff  and  defendant  ft<«  corporations; 
admitted  tha  execution  of  thn  bond  sued  on, 
that  the  Bagn^  Tlmb^  Company,  a  cor- 
poration, on  or  about  December  2&,  1899, 
commenced  an  action  In  the  circuit  court  of 
Pettis  coun^  against  said  J.  T.  MUln  and 
Ij.  O.  Graham,  copartners,  and  plaintiff 
herein,  as  stated  in  the  petition,  that  three 
trials  were  had  iu  said  cause,  and  that  the 
judgment  rendered  on  the  third  trial  was 
affirmed  on  appeal  by  the  Suprone  Court  for 
the  sum  claimed  by  tiie  defendant  and  that 
plaintiff  on  July  1, 1913,  paid  said  Judgment, 
interest,  and  coats;  but  dcf aidant  denies 
generally,  all  and  singular,  the  other  alle- 
gations in  said  petition  ccntalned. 

The  cause  was  tried  to  the  court  at  the 
February  term,  1919,  and  taken  under  ad- 
Tisem^t.  Thereafter,  at  the  April  term,  on 
April  7.  1919,  the  court  raidered  Its  flnding 
and  judgment  in  favor  of  plaintiff  and 
against  the  defendant,  assessing  the  plain- 
tiff's damages  for  the  breach  of  said  bond  In 
the  sum  of  $10,000,  from  which  an  ai^^eal 
was  duly  taken. 

The  pleadings,  evidence,  Instructions  to 
the  jury,  and  the  Judgment  In  the  Bagnell 
Timber  Company  Case  were  read  In  evi- 
dence. The  amended  petition  in  that  case 
charges.  In  substance,  that  on  or  about  April 
20, 1899,  the  Bagnell  Timber  Company  enter- 
ed into  an  agreement  with  the  said  railway 
company  and  Graham  &  Miller,  whereby  it 
undertook  and  agreed  to  deliver  and  furnish 
to  defendants  50,000  oak  railroad  ties  to  be 
delivered  at  St  Louis,  Sedalla.  and  Wagtm- 
er,  I.  T.,  as  def^dauts  might  direct,  and  de- 
fendants undertook  and  agreed  to  pay  plain- 
tiff 43  c^ts  per  tie  for  first  class  and  S3 
cents  per  tie  for  culls;  that  there  is  a  bal- 
ance due  said  the  Bagnell  Timber  Company 
from  the  defoidants  In  said  cause  <tf  the  sum 
of  $5,422.50  for  ties  delivered  by  i^lntlff  to 
the  defendant  railway  company  <m  the  tracks 
of  said  railway  c<Hnpany  at  Wagoner,  I.  T., 
hi  accordance  with  the  terms  of  said  agree- 
meat,  between  the  months  of  April  and  Au- 
gust, 1899,  both  inclusive,  as  appears  by  an 
itemized  account  thereto  attached ;  that  said 
balance  became  due  on  August  1,  1899,  and 
within  90  days  thereafter,  to  wit,  on  Octo- 
ber 27,  ISSQb  the  plaintiff,  in  order  to  ea- 
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tabtUh  Its  Uen  for  said  sum  upon  tlie  nil- 
way  company,  u  aforesaid,  did  file  lald  tu> 
count*  etc.  (On  tbe  first  appeal  It  was  hdd 
the  Bagnell  Timber  Company  was  not  mtl- 
tied  to  a  lien  on  that  part  of  tbe  railroad 
whi(^  lies  In  Oils  state ;  the  material  harlng 
been  nsed  in  another  state.) 

The  amended  answer  of  the  railway  com- 
pany admitted  that  the  Bagnell  Timber 
Oompany  delivered  upon  Its  line  of  railroad 
at  Wagoner  -49,320  ties,  but  denied  that  It, 
either  severally  or  Jointly  with  Graham  & 
Miller^  purchased,  or  agreed  to  purchase,  any 
ties  from  said  the  Bagnell  Timber  Company, 
or  undertook  or  agreed  to  pay  said  plaintiff 
therefor.  It  admitted  that  it  had  failed  and 
refused  to  pay  plaintiff  said  sum  of  $5,422.50 
on  account  of  said  ties,  and  denied  that  there 
is  any  sum  due  by  this  defendant  to  plaintiff 
for  aald  ties  so  delivered  on  its  tracks  at 
Wagoner,  and  denies  that  plaintiff  delivered 
any  ties  to  defendant  under  an  agreement 
between  plaintiff  and  defendant.  It  averred 
that  Graham  &  Miller,  in  the  year  1890, 
were  tie  contractors  for  defendant  and 
bought  ties  from  various  persons  In  order  to 
deliver  them  to  defendant  railway  company 
under  their  contract  and  arrangement  with 
plaintiff,  the  details  of  which  were  unknown 
to  defendant  Other  portions  of  the  answer 
are  deemed  irrelevant  to  the  Issue  and  are 
omitted. 

The  evidence  offered  by  the'i^alntlff  on 
the  trial  of  the  cause  tended  to  prove  that 
the  ties  were  sold  by  tbe  Bagnell  Timber 
Oompany  to  Graham  &  Miller,  while  the 
evidence  offered  by  the  defendant  surety 
company  tended  to  prove  that  the  ties  were 
sold  by  the  Bagnell  Timber  Company  to  the 
railway  company  and  Graham  &  Miller. 

One  of  the  instructions  given  for  the  Bag- 
nell Timber  Company  reads: 

coart  InBtmcts  the  jury  that  it  is  ad- 
mitted by  the  parfies  to  this  case  that  plain- 
tiff delivered  to  the  defendant  railway  company 
tbe  number  of  ties  stated  In  the  petition,  and 
it  is  admitted  that  the  unpaid  balance  dm  to 
the  plaintiff  for  saeh  ties,  on  October  26,  1890, 
was  the  sum  of  $5,406.65;  and  the  oonrt  in- 
structs the  jury  that,  if  they  believe  from  all 
the  facts  and  circumstanceB  in  evidence  that 
tbe  said  railroad  ties  were  delivered  under  a 
contract  of  sale  made  by  plaintiff  with  the  said 
railway  company  and  Graham  &  Miller,  or 
with  tiie  said  railway  company  alone,  and  that 
tbe  said  onpatd  balance  is  yet  due  to  tbe  plain- 
tilf,  then  the  verdict  should  be  for  tbe  plaintiff 
and  its  damages  should  be  assessed  at  an 
amount  equal  to  said  sum  of  $5,406.65,  witii  In- 
terest thereon  at  the  annual  rate  of  6  per  cent, 
from  said  October  26>  189d." 

The  court  Instructed  the  jury  for  tbe  de- 
fendant as  follows: 

"If  you  find  from  the  evidence  that  the  con- 
tract for  the  sale  of  the  ties,  the  purchase 
price  of  wblcb  is  sought  to  be  recovered  in  this 
eaase.  was  mads  between  the  plaintiff  and  tb» 


copartnership  of  Cteabam  &  Miller,  and  was  a 
separate  and  sole  contract  with  ttran  alone,  and 
between  the  jtlaintiff  and  said  eepartnarsh^ 
alone,  yonr  verdict  and  finding  nvst  be  for  tbe 

defendant" 

At  the  close  of  the  testimony,  the  court 
refused  a  demurrer  offered  to  the  evidence 
by  the  d^endant  The  court  gare  declara- 
tions of  law  for  Che  plalntUt,  in  substance  as 

follows: 

(2)  Fbdntlff  is  net  estopped  to  proaeente  tUa 
action  by  the  adverse  Jodgmant  In  ^  cfrcolt 
court  of  Pettis  eonn^. 

(8)  That  if  the  court  find  from  the  evidence 
that  plaintiff  purchased  ties  from  Graham  & 
Miller,  and  said  Graham  &  Miller  caused  said 
tics  to  be  delivered  by  the  Bagnell  Timber  Com* 
pany  to  plaintiff  at  Wagoner,^!.  T.,  and  plaintiff 
paid  Graham  ft  Miller  thei«for  aceofding  to 
their  order  and  tfreetlon,  tiiat  thereafter  Urn 
Bagnell  Timber  Company  Sned  and  reeorered 
Judgment  against  plaintiff  In  the  Pettis  connty 
circuit  court  for  the  balance  alleged  to  be  doe  it 
from  plaintiff  and  Graham  ft  Miller  on  account 
of  tbe  same  ties,  then  the  finding  and  Judgment 
wiU  be  f or  plaintiff. 

The  court  gave  a  declaration  for  the  de> 
fendant.  In  substance,  that,  if  the  court  found 
from  the  evidence  that  the  ties  mentioned  in 
the  petition  were  not  sold  to  plaintiff  hy 
Graham  ft  Miller,  but  were  sold  to  plaintiff 
alone^  or  to  plaintiff  and  Orafaam  ft  Miller, 
Uien  the  judgment  should  be  for  Qie  d»- 
fradant 

It  is  thus  seen  that  it  was  judicially  de* 
termlned  on  the  trial  In  the  circuit  court  of 
Pettis  county  that  the  Missouri,  Kansas  ft 
Texas  Railway  Company  did  not  buy  the  ties 
from  Graham  ft  Miller,  but  that  the  Bagnell 
Timber  Company  sold  and  delivered  them  to 
the  railway  company  and  Graham  ft  MUIer, 
and  that  it  owed  the  timber  company  the 
balance  found  to  be  due  it  by  said  judgment 

The  learned  trial  court  overruled  the  de- 
fendant's demurrer  to  the  evidence,  and  by 
its  declaration  of  law  given  for  tbe  plaintiff 
ruled  that  the  plaintifl  was  not  estopped  by 
said  Judgment  trcan  recovering  In  this  action 
on  tbe  ground  that  the  matters  in  issue  wero 
adjudicated  and  determined  adrersely  to 
plaintiff  in  tbe  Bagnell  Timber  Gtmipany 
suit,  im  file  llieory  that  (be  railway  company 
and  the  surety  company  were  not  adversary 
parties. 

It  is  wdt  settled  that  a  Judgment  agaliut 
two  or  more  defendants,  if  there  are  no  Is- 
sues between  tfaem,  does  not  bind  them  as 
against  eadi  other.  E.  BL  Soutlier  Iron  Oh 
V.  Woodruff  Realty  Och,  17^  Mo.  Appk  loc. 
cit  255,  168  S.  W.  60;  Charles  t.  Whiter  214 
Ma  187,  loc  dt  211.  112  S.  W.  645.  £1  L. 
R.  A.  (N.  a)  481.  127  Am.  St  Rep.  674,  and 
cases  dted.  To  Ulustrate:  It  A.  recover 
jtid^ent  against  B.  and  O.  on  a  promissory 
note,  th^  liability.  Inter  ses^  is  still  an 
open  question.  It  O.  pa^  tlie  Judgment,  he 
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n»y,  la  tm  acOoii  asalnat  B.,  show  that  R 
was  principal  and  he  was  surety  on  the  note, 
and  reovrar  ttie  irtiole  scon  paid  by  blm  In 
satlafactlan  of  Hie  ^gmoit.  But  In  an  ac- 
tion batWMn  tbemielTeo  neither  woold  be 
hoard  to  mr  that  the  note  waa  a  targscy,  or 
to  aaoert  flut  tluj  were  not  conduded  by 
tiio  Judgment  on  aadi  an  Inne.  The  SvSg- 
mmt  was  a  final  adjndleatlon  ttiat  B.  and 
O.  owed  A.  the  sum  foond  dne  on  the  note. 
That  is  a  closed  issue. 

In  Herman  on  E8ton>d, S 188, cited  byre- 
9ondent,  In  faking  ol  a  Jadgment  against 
adreraary  parties,  it  is  said: 

"ThiiB  a  Judgment  acalnat  A.  and  bis  suretiea 
is  so  bar  tn  an  action  between  one  surety  and 
Us  cosnretles  to  recover  of  each  ills  proportion- 
tte  shsre  of  a  judgment  of  amercement  that 
had  been  collected  of  him;  wliile  it  eitab- 
liihas  llw  demand,  it  does  not  establish  the 
llal^Uty  of  the  sureties  between  theins«lTes; 
that  point  is  not  before  the  court  in  tba  actioQ 
wherein  the  ori^oal  judgment  was  randertd." 

Again,  in  McMahan  t.  Gelger,  73  Mo.  145, 
88  Am.  Bep.  488,  also  dted  by  leapondaM, 
it  Is  said: 

Tarties  to  a  Judcmoit  are  mot  bound  it, 
in  a  sobsequent  controTerar  between  each  oth- 
er, .unless  the;  were  adversary  parties  in  the 
•riglnal  action.  If  A.  recovers  a  judgment 
against  B.  end  C,  upon  a  contract,  wl^cb  judg- 
ment is  paid  by  B.,  the  liability  of  C  to  B.  In  a 
subseqaeDt  action  for  contribution  is  stiU  an 
open  question,  because,  as  to  it  no  issue  was 
■uds  or  tried  in  the  former  suit.  As  between 
the  several  defoidants  tlm^  a  Joint  Jadg- 
aieak  eitabUsbca  nothing  but  thek  joint  lia- 
bility to  tbe  plaintlK.  Which  of  the  defend- 
ants ebould  pay  the  entire  debt,  or  what  pro- 
portion each  should  pay  in  case  each  is  partly 
liable,  is  still  nnadjudieated;  but  a  Jadgment 
against  two  joint  debtors  prevents  either  from 
denying  the  existence  and  obligation  of  tbe  debt, 
though  he  may  stiU  prove  by  any  competent 
evidence  in  bis  power  that  the  whole  burden 
of  the  obligation  shoold  be  bomaJty  tbe  other.** 

Tbe  rule  invoked,  howewt  has  no  appll- 
catkm  to  tbe  case  In  hand.  The  plaintiff 
notified  the  surety  company,  an  Indemnitor, 
to  defend  the  suit  In  the  Pettis  county  clr- 
tailt  court  BO  that  It  would  be  concluded  by 
the  Judgment*that  might  be  rendered  therein. 

"Where  one  Is  bound  to  protect  another  from 
a  liability,  he  is  boand  by  tbe  result  of  s  liti- 
gation to  which  such  'other  is  a  party,  provided 
be  had  notice  of  the  litigation,  and  opportunity 
to  control  and  manage  it*'  Strong  et  al.  v. 
Fhoniz  Ins.  Co..  62  Mo.  288,  loc  cit.  296,  21 
Am.  Bep.  417. 

He  la  Just  as  much  bound  by  Qie  Judgment 
Id  Oie  cause  as  the  real  defendant  in  whose 
name  tiie  defense  la  made.  State  ex  reL  v. 
Stone,  268  Mo.  3B4,  loc.  dt.  844,  190  S.  W. 
<I01\  Murch  Bros.  CoDSt  Co.  v.  Fidelity  ft 
Cas.  Co.,  190  Mo.  App.  foot  S16,  176  S.  W. 
399.  The  Judgment  ia  alao  conduslTe  upon 
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Oie  raUway  onnpai^  aa  to  the  flute  ttMnIa 

determined. 

Was  the  fiOlure  of  tbe  aoiety  omnpany  to 
pay  the  Judgment  in  favor  of  the  Bagnell 
Timber  Company  a  breach  of  the  conditions 
of  the  bond?  To  Juatl^  a  recorery  on  tbe 
bond  It  must  be  shown  that  the  damage  or 
Injury  alleged  Is  aodi  as  fairly  falls  wltiiln 
the  tetma  of  the  eontract  22  Oyc  88k  pu. 

In  ntterson  r.  Wmon,  154  Ma  App.  640^ 
loc.  dt  esi,  188  a  W.  9^  the  court  said: 

**rh*  bond  in  this  ease  does  not  provide  tor 
tbe  conqdetion  of  the  contract  by  tih»  cwitrae- 
tors  in  all  its  details.  It  simply  provides  for 
the  completion  of  the  contract  *by  completing 
the  building  as  described  by  the  plans  and  spec- 
ifications.* 

"It  must  be  accepted  as  the  settled  law  of 
this  state,  that  tfaere  is  no  implied  obligation 
on  the  part  of  a  surety  that  he  has  undertaken 
more  or  other  than  tlut  expressed  in  bis  cos- 
tract  and  it  is  only  to  the  extent  and  In  the 
manner  and  nnder  the  circumstances  pointed 
out  in  his  bond,  is  he  bound.  Bauer  v.  Cabanue, 
106  Mo.  110, 16  S.  W.  621:  Nofshiger  r.  Hart- 
nctt,  84  Mo.  549:  Beissaus  v.  Whites,  supra; 
Beers  v.  Wolf,  116  Mo.  179.  22  S.  W.  820; 
School  Dist  V.  Green.  184  Mo.  App.  421,  114 
S.  W.  67&" 

Tbe  rule  is  stated  in  22  Cyc.  84B: 

"In  coustming  contracts  of  indemnity,  the 
ordinary  rules  of  construction  employed  In  tlie 
Interpretation  of  contracts  generally  are  ap- 
plicable. Indemnity  contracts,  like  other  con- 
tracts,  are  to  be  so  expounded  as  to  eSecta- 
ate  Uie  intention  of  the  parties.  *  •  • 
Where  a  doubt  arises  from  any  amblgol^  or 
obscurity  in  the  language,  the  court  wlU  fai- 
cllne  ai^st  the  party  whoas  worda  are  thr 
matter  to  be  eoustraed." 

Heman  Const  Co.  v.  St  Louis,  266 
S32,  loc  dt.  838.  166  S.  W.  1032,  was  ' 
tlon  on  a  contract  of  indemnity.  O 
S38  of  256  Mo^,  at  page  1034  of  16' 
this  court  said: 

**Tlio  contract  In  this  case  oogb' 
stmed- according  to  the  ordlMry 
port  of  tile  langvage  in  wbkh  It  * 

In  Moore  v.  Title  Guars' 
151  Ma  App.  256.  131  S.  ' 
tlon  of  the  appeal  hood 
lant  would  prosecute  ^ 
slon  in  the  Supreme  C 
judgment  as  shall  b< 
tx&uo  Coqrt.  etc. 
red  to  the  Kansr 
The  Judgment  ^ 
and  tbe  sure^' 
a  suit  upon  V 
said: 

"The  ruJ 
the  right 
and  that 
implies 
rcstri 
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tat  t»  tb«  jadtment  of  tli«  Sapreme  Gonrt  and 
we  coald  not  ezilarge  that  liabilit;  without  doioc 
violence  to  th«  temu  <A  the  cmtiact  of  aoiatj- 

In  American  Bonding  Co.  t.  Pueblo  Idt. 
Co.,  160  Fed.  loc.  dt.  24,  80  O.  O.  A.  97,  9  Ll 
B,  A.  (N.  S.)  667,  10  Ann.  Cas.  857,  Judge 
Sanborn  held  ttiat  a  surety  Is  nerer  liable 
beyond  the  strict  terms  of  Mb  cdntract  His 
obligation  may  not  be  extended  by  con- 
struction or  by  implication. 

By  referring  to  the  conditions  <tf  the  bond, 
it  la  seen  tliat  the  liability  against  which  the 
surety  company  undertook  to  protect  and 
Indonnlfy  the  railway  craapany  was  solely 
in  connection  with  ties  famished  by  Graham 
&  Miller  to  the  railway  company.  Has  the 
plalntlfl  suffered  loss  or  damage  on  account 
of  any  ties  or  lumber  furnished  it  by  Gra- 
ham &  Miller?  It  is  averred  in  the  amoided 
petition  for  breaches  of  the  bond  that  be- 
tween April  28  and  August  1. 1899,  Graham  & 
Miller  fumiehed  and  delivered  to  the  rail- 
way company  49,320  ties ;  that  afler  plaintlft 
paid  them  in  full  therefor  the  Bagnell  Tlm- 
tween  April  28  and  August  1, 1899.  Graham  & 
Miller,  claiming  there  was  $5,422.50  due  to 
it  from  the  defendants  In  that  action  ona(> 
count  of  certain  of  the  ties  so  furnished  by 
the  said  Graham  &  Miller  to  plalnUff  and 
paid  for  by  ptointlff,  and  tm  wblsh  It  prayed 
Jadgmmt. 

The  sole  Issne  on  the  trial  of  the  Bagnell 
Timber  Company  Oase,  ai  an>ears  from  the 
lAeadlnga  and  the  Instmctions  glvei  by  the 
court,  was  whether  fba  Bagnell  Tlmbv 
Company  Kdd  Uie  ties  to  tibe  railway  omn- 
paiv  and  Grabani  &  Miller,  as  was  contended 
by  the  irtalntlff  t&er^  or  whether  Grabam 
ft  Miller  sold  tbem  to  the  railway  company, 
as  was  contended  by  Oie  railway  oompany, 
a%at.  wnB  the  sole  Issue  also  on  the  trial  of 
this  cause,  as  appears  by  the  pleadings  and 
declarations  of  law  ^ven  by  the  court:  That 
web  the  theory  on  which  the  case  was  tried 
in  the  court  below.  It  must  be  tried  here  on 
this  ai^teal  on  the  same  theory.  It  was  not 
tried  on  the  theory  that  Graham  ft  Miller 
had  bought  the  ties  from  the  Bagnell  Timber 
Company  as  plalntltTs  agents  and  that 
plalntifT  became  bound  thereby  to  pay  for 
them,  or  that,  after  receiving  the  money  from 
plaintiff  to  pay  for  them,  they  bad  embezzled 
the  money  or  had  defaulted  and  had  thus 
breached  the  bond. 

It  condusively  appears  by  the  Judgment 
in  the  Pettis  county  circuit  court  that  the 
ties  were  sold  by  the  Bagnell  Timber  Oom- 
pany to  the  railway  company  and  Graham  ft 
Miller,  and  that  In  paying  the  Judgment  the 
railway  company  paid  its  own  debt  That 
finding  is  fatal  to  a  recovery  In  this  action 
against  the  indemnitor.  3^  Cyc  lOT.  It 
foUowB  that  there  was  an  entire  failure  of 


i^oof  on  tlie  IsBusa  presented  by  the  plead- 
ings. The  failure  of  the  surety  cranpany  to 
pay  that  Judgment  Is  not  a  breadi  of  any 
condltlrai  of  the  bond,  express  m  inqtUed. 
unless  ito  obligations  be  extaided  by  coa- 
structimt  or  by  im^lcatlw.  13ils  we- cannot 
do  without  dcdng  violenoe  to  ttie  terms  of 
the  contract  of  suretydilp. 

It  foUoita  that,  in  my  opinliMi,  ttie  leanMd 
trial  court  erred  in  overruling  the  evidence. 
I  dissent  from  the  majority  ^"'"p 


ARKANSAS  GROCER  CO.  v.  MORROW. 

(No.  2974.) 

(Springfield  Court  of  Appeals.  BlissonrL  Jan. 
14,  1922.) 

1.  Aeeori  «d  talltfaones  «»2(3)  —  Sallsr^ 
aooeirtaaoe  ef  baysr's  tihwbk  far  sailspated 
anoant  af  ttatansst  not  as  aee«r4  n4  satla- 
raotlen  prevsRlias  reoovary  of  omitted  Itesi. 

Where  seller  sent  buyer  a  full  statement 
with  copy  of  invoices  of  goods  sold,  and  itemized 
statement  of  payments  made  by  buyer,  buyer's 
payment  of  amount  shown  due,  bj  check  con- 
tainiog  statement  Bal.  Acct  to  date**  and 
seQer'a  acceptance  thereof,  did  not  constitate 
an  accord  and  satisfaction  preduding  seller 
from  recovering  for  goods  sold  not  covered  by 
sadi  statement  becaose  of  mistake  in  charging 
goods  to  third  party,  since  there  waa  no  dis- 
pute as  to  buyer's  UaUllty  for  goods  described 
in  statement 

2.  Aoesri  asd  sattefabtisa  «s»5  —  Cradlter^ 
aoreeaieiit  te  aoespt  a  payaisat  as  la  full  ef 
all  Herns  te  date  regardless  ef  srrers  er  lait- 
takes  veld  for  waat  sf  asssMaratlsB.  ^ 

If  seller'a  acceptance  of  buyer's  diedk. 
marked  To  Bal.  Acct  to  date,**  shoald  be  con- 
sidered as  an  agreement  to  accept  it  In  ftdl 
of  all  items  to  such  date,  regardless  ef  any 
errors,  omisBionB,  or  mistakes  in  the  statement 
sent  buyer  showing  amount  due,  such  agreement 
was  void  for  wiant  of  consideration,  and  seller 
need  not  tender  back  amount  of  check  to  re- 
cover for  goods  not  covered  by  statement  be- 
caose of  mistake  in  charging  tidrd  party  there- 
for. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Sterling  H.  Mc(3arty,  Judgp^ 

Action  by  the  Arkansas  Grocer  Company 
against  W.  A.  Morrow.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

McKay  ft  Medllng,  of  Canifhersvlll^  tor 
appellant 

Ward  ft  Beeves,  of  Caruthersrllle,  for  re- 
spondent 

COX,  p.  J.  Action  tot  goods  aoiA  and  de- 
livered. Judgment  for  plaintiff  and  defend- 
ant appealed. 

Plaintiff  is  a  wholesale  grocor,  and  from 
S^tember  24,  1920,  to  January  2,  1921,  aold 
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and  O^liTCred  vailoiu  bUto  of  ip)Od»  to  4»- 
fcndant  tor  me  in  his  bwluflss  aa  a  ratail 
gnwer.  FaymoitB  wMa  mad*  at  Intarrala 
by  ■dafendaat  to  plalatlfl  a»  the  account  was 
an  open  rtumlng  accooot  On  November  29, 
1019.  platatlff  aent  defendant  a  atatement 
abowinff  a  balance  due  of  $6121  on  goods 
bovgbt  on  October  IStb,  and  requeated  pay- 
ment Defendant  r^sed  payniait,  and 
vjfote  tdalntlfl  that  ha  bad  paid  tbe  biU  aent 
and  he  woold  pay  no  more  until  piaintitt 
ataonld  send  a  man  to  settle  with  him.  On 
December  9th  plaintiff  wrote  defendant,  stat- 
ing tbat  it  was  nnnecessary  to  send  a  man 
to  make  settlement  and  Inclosed  a  copy 
of  lnT(4oes  of  all  goods  that  );dalntlff*8  books 
then  showed  had  bem  sold  defoidant,  and 
an  Itemized  statement  of  all  payments  made 
by  ^defendant  to  that  date^  and  asked  de- 
fimdant  to  go  over  It,  and,  if  found  correct, 
to  pay  Hie  balance  then  'dne^  whicih  was 
shown  tgr  the  statement  to  be  |18S^  De- 
fndant  examined  the  statement,  and  on  De* 
cember  12th  sent  bis  check  for  yi3a38  to 
pay  the  amoont  then  due  as  shown  by  plaln- 
tiiTs  statemmt,  and  wrote  on  the  ch«& 
Bal.  Acct  to  dat&"  This  check  did  balance 
the  account  to  Uiat  date  as  then  shown  by 
^  plaintiff's  books.  jMter  idalntfff  ^scorwed, 
as  claimed  by  it,  that  two  bills  of  goods 
amoontlng  to  I8B.16  bad  been  sold  and 
shipped  to  defendant  but  by  ftn  error  in 
bof^keeping  had  been  diarged  to  another 
party,  and  for  that  reason  were  n<n;  shown 
on  the  statem^t  sent  defendant  on  "Decem- 
ber 9t3i. .  After  learning  of  this  mistake,  de- 
fendant was  notified,  and  payment  of  these 
two  bills  of  goods  reqnested.  Defaidant  re- 
fosed  to  pay,  and  this  suit  followed. 

The  suit  was  began  before  a  Justice  of  Oie 
peace,  and  no  answer  was  filed  by  defendant, 
but  at  the  trial  In  the  drcnit  court  the  de> 
tenee  was:  lirst  that  the  defendant  did 
not  receive  the  goods;  second,  that  then  had 
been  a  dispute  between  plalntlfC  and  defend- 
ant and  a  settlement  and  payment  which 
amoonted  to  an  accord  and  satisfaction. 

[1,2]  We  do  not  find  any  facta  in  this 
case  on  which  to  base  an  issue  of  accord  and 
satisfaction.  It  is  conceded  by  defendant 
that  when  he  sent  the  check  for  $133.38  he 
owed  that  amount  for  the  goods  he  admitted 
he  had  received.  There  was.  In  tact  no  dis- 
pute between  him  and  plaintiff.  Plaintiff 
bad  sent  d^endant  a  bill  for  $64.21  which  de- 
fendant thought  be  had  paid,  and  refused  to 


pay  any  more  on  his  account  with  plaintiff 
nnta  'a  setOeiuent  onild  be  made.  Ffealst* 
tiff  then  aait  a  fjdl  stattaiedt  wlfli  copy  of 
invirfces  of  goods  sold  deftedant  and  an  Item- 
Ised  statement  of  jnyments  made  by  defend- 
ant Defendant  examined  this  statonnt, 
agreed  to  It  and  sent  his  chedc  for  fisass 
to  pay  the  amoonf  Aowb  to  be  dnei  Defend- 
ant by  this  action  on  Ids  part  admitted  that 
be  had  bon^t  from  xflatntiff  all  tbe  goods 
<durged  to  bim  In  ttiat  statonent  and  that 
the  credits  shown  covered  all  the  payments 
he  had  made.  On  those  Items  for  which  he 
arait  his  check  to  cover  the  balance  there 
was  no  dispute.  They  both  agreed  that  de- 
fendant liad  rec^ved  the  goods  described  In 
that  statement  and  that*  there  was  a  balance 
then  dne  of  1133.38.  Under  these  facts,  a 
check  sent  to  i^laintlff,  with  the  statement 
written  thereon  "To  Bal.  Acct  to  date,"  could 
only  mean  to  balance  the  account  due  at  that 
date  as  shown  by  the  staement  then  under 
consideration  and  In  accordance  with  which 
the  check  was  sent  Defendant  then  owed 
that  amount  on  the  goods  he  admitted  he  had 
rec^ved,  and  the  fact  that  botff  parties  then 
ttiQught  that  no  other  goods  had  been  re- 
eelved  by  defoidant  could  not  make  this  pay- 
ment an  accord  and  satisfaction  and  prevent 
plaintiff  from  recovering  for  other  goods  not 
hududed  In  the  statement  If  tbe  receipt 
and  acceptance  of  the  check  marked  "To  Bal. 
Acct.  to  date"  should  be  cmsidered  as  an 
agreem^t  to  accept  it  in  full  of  aU  items  to 
that  date  regardieas  of  any  errors,  omlsslcms, 
or  miAakes  in  the  statement  soit  defendant 
It  oonld  not  stand  for  want^of  consideration, 
and  a  tmder  back  of  what  had  been  re- 
ceived by  plaintiff  was  unnecessary.  Winter 
V.  K.  O.  Cable  By.  Co.  160  Mo.  150,  189,  190. 
61  S.  W.  606;  Harms  v.  Casualty  Co.,  172 
Mo.  Ai^  241,  167  S.  W.  1046;  ZInke  v. 
Enli^to  of  the  Maccabees,  19$  Mo.  App.  390, 
416,  200  S.  W.  09. 

The  only  question  for  the  Jury  to  pass  up- 
on In  this  case  was  whether  or  not  the  goods 
sued  for  had  been  sold  and  d^voed  by 
plaintiff  to  defraidant  That  Issue  was  prop- 
erly submitted  to  the  Jury,  and,  they  having 
found  for  pipintTw,  tfa^  verdict  must  be 
upheld. 

Judgment  affirmed. 


FARBIMOTOK  iDd  BBADUDY,  JJ., 
cor. 
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HUNTER  LAND  &  DEVELOPMENT  CO.  V. 
WAT80N.  <M*..2B82.) 

(gprinffield  Oonrt  of  AppeaU.  HlMOnri.  Jan. 
14, 1922.) 

1.  Laadlord  Md  teouit  «=9i9&— AsruntBt  to 
rolaHO  tMut  from  poymoiit  of  rtnt  hold 
without  oooslderatloR,  aid  void. 

Where  defendant  rented  land  for  a  fixed 
rental  per  acre,  but  when  a  flood  was  threaten- 
ing he  threatened  to  abandon  the  prendaei,  and 
landlord's  agent  promised  that  he  would  not 
hare  to  pay  for  the  part  of  the  land  that  might 
be  flooded,  and  the  tenant  was  thereby  iadoced 
to  remain  on  the  land,  the  promise  of  the  agent 
was  without  consideration,  and  wholly  void. 

2.  Laadlord  Md  tmadt  «B»l5a(l)-^raaffi«it 
to  p«y  teaaat  for  work  Im  ropalring  valid. 

liaadlord  and  tenant  can  enter  into  an 
agreement  after  the  execution  of  the  rental 
agreement  whereby  the  landlord  agrees  to  pay 
for  worlc  done  in  making  repairs  upoD  the  land. 

Ai^al  from  Orcult  Court,  Pemiscot  Coun- 
ty; Sterling  H.  McCarty,  Judge. 

Action  by  the  Hunter  Land  A  Developmait 
Company  against  J.  W.  Watson.  From  a 
judgmott  for  only  part  of  ttae  r^ef  demand- 
ed, plalntifr  appals.  Beversed  and  remand- 
«m1,  with  directions. 

Ward  &  Beeves,  of  CarutheravUle,  for  ap- 
litilanL 

BBADI^Y,  J.  Plaintiff  nied  to  recover 
$406  for  cent  on  flTJt  acres  of  land.  It  ob- 
tala«d  a  Judgment  for  f240,  and,  deeming 
this  amount  Inadequate,  filed  motion  for  new 
trial,  vriilcb  was  ovemled,  and  it  appealed. 

Tbe  answer  set  up  two  defenaea  that  got  to 
the  jury:  First,  Oat  defmdant  was  not  to 
pay  rent  on  any  land  be  ooidd  not  cultivate 
on  account  ot  overflow;  and,  aeoond,  that 
be  was  to  have  pay  for  any  wwk  he  ^d  In 
(•leaning  np  the  premises  after  an  overflow, 
nnd  for  repairing  the  faacea.  He  alteged  that 
he  did  certain  work  of  Oils  character  amount- 
ing to  $20,  and  aaked  credit  for  said  Btmi  as 
n  counterclaim.  The  land  was  originally 
rrated  to  one  HIU.  Hill  gave  It  up,  and  it 
was  let  to  defendant  In  the  spring  of  1920. 
At  the  time  defendant  rented  there  was  noth- 
iDg  said  about  his  not  having  to  pay  rent  on 
that  part  he  could  not  cultivate,  nor  was 
there  anytliing  said  about  paying  for  work 
uDd  repairs.  Later,  an  overflow  In  June 
<-ame  or  was  threatened,  and  defendant  was 
threatening  to  abandon  the  place,  and  plain- 
tiff's agent,  who  rented  land  to  defendant, 
told  him  in  effect  to  go  ahead  and  cultivate 
the  place  and  that  he  would  only  have  to  pay 
rent  on  what  he  got  in.  This  was  between 
the  Ist  and  10th  of  June.  Subsequent  to  the 
original  rentfng,  Just  when  is  not  clear, 
plaintiff's  agent  agreed  to  pay  defendant  for 


any  work  or  repairs  tliat  ba  might  do 
or  make.  Nothing,  bowevw,  was  said  aboot 
this  at  the  time  ot  the  remt  agreement. 
Plalntlir  was  to  do  all  be  could  to  get  aU  the 
land  In,  and  cultivate  It,  and  If  be  could  not 
do  80  he  was  to  pay  rvat  only  on  what  he  got 
In.  Becanse  of  the  overflow  and  the  deposit 
thereafter  bo  was  able  to  cultivate  only  40 
acres. 

The  statement,  snpra,  la  wboUy  from  de- 
fendant's side  of  tbe  ease.  nalntUTs  agent 
denied  that  there  was  any  agreement  at  any 
time  about  paying  only  on  what  land  was 
cultivated.  He  testified  tiiat  tbe  contract  or 
agreement  was  that  defaidant  was  to  have 
the  land  at  96  per  acre,  wlthoat  any  Ilk  or 
exceptlffiis,  and  witboot  regard  to  wbetbor 
he  was  able  to  cultivate  tt  or  not  He  said 
that  nothing  wna  said  about  paying  for  sucb 
work  and  repairs  as  defendant  claims  that  be 
did,  but  said  It  was  customary  for  his  inln- 
cipal  to  pay  for  such  Items. 

[1]  Plaintiff  contends  that  tbe  subsequent 
prcmilse,  If  made  Us  agent,  to  tbe  effect 
that  defendant  would  have  to  pay  only  on 
what  be  was  aide  to  cultivate,  was  void,  in 
that  thvre  was  no  cmndderation  tber^r. 
The  only  consideration  claimed  for  such 
promise  is  that  defendant  was  about  to  aban- 
don the  premises,  and  to  avoid  this  abandoo- 
ment  plaintiff's  agent  made  the  promise.  De- 
fendant was  already  obligated  to  cultivate 
tbe  premises.  If  he  had  abandoned  them  he 
would  have  been  liable  for  the  whole  rent 
under  bis  agreement ;  this  according  to  Us 
own  version.  Could  be  thereafter,  -with  no 
coQsIderatlM  moving  from  him  other  than  an 
agreement  to  do  that  which  he  bad  alzeady 
agreed  to  do,  make  a  valid  contract  with  his 
landlord  by  whkAi  he  wotdd  be  rtileved  fimn 
paying  rent  on  any  of  the  land  he  oouM  not 
cnltlvatef  We  think  not.  W«  are  of  the 
opinion  that  this  sDhseqorat  agre«nent 
toucbli^  tbe  rent  was  a  nudum  pactum  and 
wholly  void.  Smttb  v.  SIcbenger,  202  S.  W. 
262,  and  casA  there  cited,  sustain  us  in  our 
conclusion  as  to  the  validity  of  defendant's 
subsequent  agreement  Smitli  v.  SIckenger 
was  in  some  respects  quite  similar  to  the 
case  at  bar,  and  tbe  question  Involved  was 
tbe  same.  In  that  cooe  It  Is  said: 

*^e  t|»ink  the  new  contract  testified  to  by 
defendant  is  without  fom  or  effect,  and  should 
not  have  been  submitted  to  the  jury.  Defend- 
ant testified  that  he  was  to  pay  for  rent  50  bar- 
rels of  com  to  be  raised  on  the  premises.  It 
was  his  duty  under  that  contract  of  tenancy  to 
perform  good  husbandry  and  make  every  rea< 
sonatile  effort  to  get  a  stand  of  com  and  to  cul- 
tivate it  to  maturity.  It  la  common  knovriedge 
that  bad  seed,  insects,  birds,  excessive  rains, 
and  floods  will  destroy  a  planting  of  corn,  and 
that  farmers,  as  good  husbandmen,  replant  It 
frequently  under  difficulties,  and  succeed  in  se- 
curing crops,  as  defendant  did  in  this  instance. 
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Tr  he  took  plaintiff's  land  and  was  to  pay  tfae 
rent-  ont  of  the  crop,  manifestly  it  was  his  duty 
to  plaintiff  to  make  every  reaflonable  effort  to 
make  it  produce  enoogh  to  pay  anch  rent.  So 
when  defendant  replanted  the  com  he  only  did 
what  b«  obUgated  hfanaelf  to  do  In  the  firat  con- 
tract. 

"Now,  It  is  well  recognised  law  that,  when  one 
promises  another  additional  or  different  com- 
pensation if  he  will  do  what  he  is  already  obli- 
gated to  the  ptaaiBoie  to  do,  the  promise  is 
witboat  considmtion  and  nnenf  oreei^e.  lAng- 
enfalder  t.  Wabnrrlght  Brewing  Go.,  lOS  Mo. 
578.  S88-«e6, 16  a  W.  844:  Macf arUuid  t.  Hetan, 
127  Mo.  827,  833,  29  8.  W.  1001,  48  Am.  St. 
Bep.  018;  EoBlodcy  t.  Blocb,  191  Mo.  App. 
2S7,  177  8.  W.  1060;  Wilt  t.  Hatomond,  170 
Ho.  App.  408,  16D  B.  W.  S62;  OoUer  r.  Hen- 
Mlev,  179       App.  48;  101  &  W.  SSL" 

In  Idngenfelder  t.  Brewing  Co.,  108  Mo. 
578,  15  a  W.  844,  dted  la  Smith  t.  Slcken- 
ger,  enipra,  It  anpears  that  an  architect  waa 
engsged  in  the  erection  of  a  brewery,  and 
refused  to  proceed  upon  discovering  that  the 
contract  for  the  refrigerating  plant  bad  been 
awnrded  to  a  business  rlral,  and  the  brewing 
compftoy  In  its  extremity  agreed  to  pay  the 
,  architect  6  per  crat.  on  the  cost  of  the  re- 
frigerating plant  if  he  would  stay  on  his  iob. 
It  was  beld  that  this  ctHitract  was  unenforce- 
able. Olie  conrt,  in  discuaaing  tbe  law,  said: 

*Tro  pennft  i^intiff  to  recorer  under  sneh 
cirenmstancee,  would  be  to  offer  a  premium  up- 
on bad  faith,  and. invite  men  to  TioUte  their 
most  sacred  contracts,  that  they  may  pro6t  by 
their  own  wrong. 

"  That  a  promise  to  pay  a  man  for  doing  that 
which  he  ia  already  under  contract  to  do  ia 
without  consideration,*  is  conceded  by  respond- 
ents. The  mle  has  been  so  long  Imbedded  in 
the  common  law  and  decisions  of  the  Idghest 
ronrts  of  the  Tariom  states  that  nothing  but  the 
roost  cogent  veosons  ought  to  shake  tt," 

Many  authorities  are  dted  In  the  Brewing 
Company  Case  in  support  of  the  priuci(d^ 
of  law  there  announced. 

Again,  In  dealing  with  a  simUar  question 
in  Macfarland  v.  Helm,  127  Mo.  327,  2a  A 
W.  toao,  48  Am.  St  Bep.  629,  dted  In  Smith 
T.  Slckcngar,  svpra,  the  court  said: 

"Nothing  lb  better  settled  In  this  state  than 
that  a  siibBeiiuent  agreement  whicfa  deca  not 
form  any  part  of  an  original  contract,  ,nor  is 
supported  by  the  original  consideration  thereof, 
nor  by  any  n«w  .consideiatlon,  ia  a  mere  nade 
pact,  of  no  force  or  Talicmy.** 

DeCradant's  BDbseqnent  agreement  eonem- 
ine  the  rent  as  detailed  ttf  himsrif  had  no 
ccouridCTatlon  audi  as  is  recofpilzed'  1^  the 
law,  and  must  ML 

[Z]  Concerning  the  f20  dalmed  for  work 
and  repairs,  It  appears  that  whoi  deftedant 
rented  the  land  that  be  rented  it  on  the  same 
terms  as  other  tenants.  These  terms  are 
not  dlsdoeed,  bnt  itolntUfs  agent  said  that 
it  was  customary  with  his  prlndpal  to  pay 
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or  allow  for  snch  service  as  defoidant  dalm- 
ed. Also  there  Is  no  reason  why  plaintiff  and 
defendaqt  might  not  at  any  time  make  a  con- 
tract of  this  character. 

There  are  other  questions  raised,  but  it  is 
not  nec^psary  to  deal  with  them.  THe  causa 
is  reversed  and  remanded,  with  dIrectt<mB  to 
«iter  judgment  for  plaintiff  Cor  |406,  less  $20 
for  work  and  repairs. 

COX.  P.  X,  and  FABRINGTON.  J.,  conoor. 


*DAI.Y  V.  WILBUR.   (No.  3881.) 

(Springfield  Court  of  Appeals.  BDssoiirL 
Jan.  14,  1922.) 

r.  Oerp«ratioB«  «s>40a— 8«ls  atoafclioldar  hsM 
penoaally  liabit  oa  eairtrast  rcfslrisi  oafH- 
ratioa  to  pay  slsaed  by  her. 

The  owner  of  all  the  stock  of  a  corpora- 
tion is  personally  Uable  on  a  contract  requir- 
ing tbe  corporation  to  pay  a  stated  sum  of  mon- 
ey, but  which  was  signed  by  the  stockholder 
alone  in  her  incbvldual  capacity. 

2.  Corporadoas  •s»ll6-^oBtraot  aiade  by 
bayer  la  ooanaotioa  with  sale  of  ttoek  hsM 
■nfflolaQtly  deflaitt  to  be  eaforoed. 

A  contract  made  by  the  boyer  In  connection 
with  the  sale  of  all  the  stock  of  a  corporation 
which  provided  that,  if  a  lease  held  by  the  cor- 
poration should  be  cKteaded  on  a  wtitfactory 
bads,  the  corporation  woold  pay  to  tbe  aellen  - 
of  the  Bttek  41,000  in  addition  to  the  price  paid 
at  tbe  tibu^  was  anfficLentlj  dtfnita  to  be  en- 
forced. 

3.  Corporations  «b»I  18— Bayer  who  aoosptad 
different  lease  cannot  objeot  that  It  waa  not 
equivalent  to  extensloa  oa  aathfaotory  basli. 

Where  the  buyer  of  all  the  stock  in  a  cor- 
poration agreed  that  it  wotdd  pay  the  sellers 
an  additlond  sum  for  the  stock  In  caae  a  lease 
to  the  corporation  was  extended  on  a  satisfac- 
tory iHwlB,  and  thereafter,  as  sola  stockholder, 
accepted  a  new  lease  on  difforrat  terma,  she 
cannot  escape  liability  theraom  for  the  extra 
payment  on  the  ground  that  the  new  lease  was 
not  what  the  contract  provided  for. 

4.  witessaaa  «»l44(4)-Aialf«aMM  sf  osa- 
traot  la  salt  hold  omtrast  la  Issm  withia  tbe 
•tatute. 

In  an  action  by  an  assignee  to  enforce  tbe 
gsaigned  contract,  where  the  defendant  denied 
the  allegation  of  the  assignment,  the  contract  of 
OBfiignment  between  the  assignee  aud  the  de- 
ceased assignor  was  the  contract  in  isBue  with- 
in Rev.  St.  1919,  i  5410,  excluding  testimony 
by  a  party  as  to  sudi  contract 

5.  Wltaesaes  <^I44(4)— Assignee  dlaqaallfled 
to  testify  to  assignment  by  daoeasad  aulga- 
or  of  contract  with  defendant. 

In  an  action  for  breach  of  contract  made  by 
defendant  with  plaintiff  and  two  others,  where 
plalntiff'a  allegation  that  the  others  had  as- 
signed theto  tntereM  to  him  was  denied  by  de- 
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fautant,  end  om  of  Uie  illeged  urignon  nam 
dead,  tiM  plaintiff  iraa  not  •  oon^Mtent  vitneaa 
to'teatify  to  tlie  audcnment  of  th«  contract 
the  deceaaed  aBslgnor  under  Ber.  St.  1919,  | 
MIO. 

6.  OoeooBt  ud  dtetribntloa  4s»87-Aetlea  by 
ualgato  of  hoira  aot  aialatatiiablo  wttboot 
•howlifl  ^BlalstrathiR  and  paynent  of  daoo- 
doKfa  debts. 

In  an  action  tot  breadb  of  contract  between 
plalntUt  and  two  others  on  one  ride,  an  aasign- 
ment  to  plaintiff  of  tbe  Interest  of  one  of  his 
associates,  now  deceased,  execated  hj  tbe  heirs 
of  decedent,  is  UDavailing  in  the  absence  of  a 
showing  that  the  estate  had  been  administered 
and  an  debta  paid. 

7.  Lost  lastranoata  «=»8(l)— Oral  ovideaoa  of 
aaslganeat  shoaU  disolosa  eoirtonts. 

Oral  evidence  to  establish  an  assignment 
originally  made  in  writing,  but  which  had  been 
lost,  should  disclose  the  contents  of  Ae  in- 
-strument;  mere  testimony  that  It  was  an  as- 
signment l>eing  InsafficieDt. 

Fairington,  J.,  disaentlng. 

Appeal  firom  Clrcalt  Court,  Jasper  Goimty; 
O.  8.  Barton.  Special  Judga 

Action  by  J.  A.  Daly  against  Mamie  WU- 
bnr.  Judgment  for  tbe  plaintiff,  and  defmd- 
ant  appeals.  Reversed  and  remandedt  and 
cause  certified  to  the  Supreme  Court,  at  tbe 
request  of  tbe  dissenting  Judge. 

Owen  ft  Davis  and  H.  W.  Ontry,  all  oi 
JopUn.  for  appellant 

McReynolds  &  Halliburton,  of  Carthage, 
and  H.  W.  Hmmonds,  of  Ziunar,  for  re- 
spondent 

COX,  P.  J.  Action  for  breach  of  con- 
tract, trial  by  court.  Judgment  for  plaintiff, 
and  defendant  baa  appealed. 

In  the  year  1916  J.  A.  Daly.  B.  A.  ^i^t, 
and  I«.  A.  Johnson  were  tbe  owners  of  all 
the  stock  of  the  OdeU-Daly  Material  Com- 
pany, a  corporation  engaged  In  the  buslnesa 
of  handling  diata,  gravel,  and  sand  that, 
were  piled  up  near  mines  In  Jasper  county. 
They  secured  from  tbe  owners  of  land  or 
mining  leases  the  oecutlon  of  leasea  to 
their  corporati(Hi  by  which  tta^  were  gitren 
the  right  to  load  and  ship  chats,  sand,  and 
other  waste  material  from  the  mines,  and 
for  which  a  compensation  would  be  paid. 
This  corporation  had  a  lease  of  tbe  character 
just  described  on  what  was  known  as  tiie 
Togy  mine  which  exi^red  April  3,  1910.  On 
August  7,  1915,  tbe  parties  aforesaid  sold 
an  of  the  sto<^  in  tbe  OdeU-Daly  Material 
Company  to  defendant  for  tbe  sum  of  99,000; 
and  at  tiiat  time  tbe  contract  sued  on  In  ttiis 
case  was  executed,  which  provided  tbat  on 
certain  conditions  fl,000  more  sbotOd  be 
paid.  Tbe  material  parts  of  this  contract 
are  as  follows: 


'^t  Is  herd)y  agreed  that  In  nse  partiea 

owning  what  is  known  as  the  Togy  mine  or 
loading  station  shall  extend  their  lease  on 
satisfactory  basis  from  the  3d  day  of  April. 
1016,  at  which  time  the  present  lease  with  the 
Odell-Dalf  Material  Company  will  expire,  and 
the  Odell-Daly  Material  Company  shall  pay  the 
said  J.  A.  Daly,  8.  A.  Wight,  and  I*.  A.  John- 
son the  sum  of  one  thousand  dollars  in  addi- 
tion to  the  said  nine  thousand  dollars  (9.- 
000.00),  said  extenslw  to  be  eecored  fnun  tbe 
owners  of  said  land  m  or  before  the  8d  diqr  of 
April,  1010.  Mamie  B.  Wilbur,  by  George  D. 
Farrie,  Atty." 

The  plaintiff,  Daly,  alleges  In  his  petititm 
that  the  extraslon  called  for  in  the  contract 
had  been  procured,  and  that  be  bad  become 
the  owner  by  assignment  of  tbe  inta^sts 
of  Johnson  and  Wight  In  the  contract,  and 
asked  Judgment  for  $1,000. 

The  answer  denies  personal  liability  of  de- 
fendant on  the  contract;  dntes  that  the  con- 
tract Is  enforceable  because  It  is  so  vague 
and  uncertain  that  Its  meaning  cannot  be 
determined;  denies  that  any  asslgnmrat  of 
said  contract  had  been  made  to  plaintiff  by 
Wight  or  Johnson;  also  allies  fraud  in  tbe 
sale  of  stock  In  the  corporation  to  dafsnd- 
ant  and  asks  damages  therefor. 

No  ext^islon  of  tbe  lease  on  the  Togy 
mine  or  loading  station  held  by  tbe  corpora- 
tion at  the  time  of  the  execution  of  the  con- 
tract sued  on  was  ever  secured,  but  a  new 
lease  dated  April  3, 1910,  afld  expiring  March 
30,  1017,  was  secured.  This  lease  was  made 
to  the  Odell-Daly  Material  Company,  the 
corporation  In  which  defendant  then  owned 
all  the  8to(^  and  was  signed  on  part  of  tbe 
lessee  by  Dora  Dobson,  secretary,  and  J.  Q. 
Wilbur,  general  manager.  J.  O.  Wilbur  had 
represented  defendant  in  the  transaction 
from  tbe  beginning.  Tbla  new  lease  bad 
some  provisions  that  were  substantially  dif- 
fermt  from  the  former  lease,  but  defendant 
accepted  It  and  shliv>ed  material  under  It 
for  tbe  full  time  provided  in  It 

(1]  We  do  not  agree  with  def^danfs  con- 
tention that  deffflidant  was  not  personally 
obligated  by  the  contract  on  whidi  suit  was 
brought  While  the  contract  provided  ttiat, 
If  the  extension  of  the  lease  was  secured, 
Uie  OdeU-Daly  Material  Company  would  pay, 
yet  it  was  signed  by  her  alime,  and,  since 
she  was  the  owner  of  all  the  stock  in  tbe 
corporation,  we  bold  that  the  contract  was 
her  individual  contract 

£1]  Neither  do  we  think  that  tbe  ctmtraet 
is  80  Indefinite  in  its  terms  as  to  be  unco* 
foroeable.  By  giving  the  language  ot  the 
contract  a  fair  interpretation,  It  is  clear  to 
us  that  defendant  agreed  that  If  the  ex- 
tension of  tile  lease  therein  provided  should 
be  secured.  She  would  pay  $1,000  therefor. 

[3j  It  Is  next  contended  that  the  contract 
calls  for  an  extaisl(m  of  tbe  old  lease,  and 
that  it  could  n<^  be  corniced  with  hgr  as* 
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curing  A  new  lease  wlUi  proTMoua  fliereln 
materially  diffraroit  from  the  old  tease.  Goi- 
erally  BpeaUsg,  tbat  proposition  la  ccnrect, 
and,  had  defendant  eteod  vpim  It  and  refoaed 
to  accept  the  new  leas^  her  poattlDn  would 
be  sound,  bnt  lAiie  l8*now  eatiqrped  from  aa- 
Berttng  that  defense  hecanse  she  accepted 
the  new  lease  and  operated  nnder  it  and 
secnred  all  Its  benefll»,  and  hence  she  can- 
not now  be  heard  to  eay  that  It  Is  not  what 
the  contract  provided  she  ehonid  have. 

It  Is  also  contended  that  the  provision  In 
Qie  contract  that  the  extension  of  the  lease 
to  be  secured  was  to  be  "on  satisfactory 
basis"  meant  that  It  should  be  satisfactory 
to  defendant,  and  that  the  evidence  shows 
that  the  lease  secured  was  not  satisfactory 
to  defendant,  and  therefore  she  Is  not  bound. 
Without  deciding  whether  or  not  defendant 
in  right  In  her  contention  ns  to  flie  meaning 
of  the  word  "on  satisfactory  basis"  used  In 
this  contract,  we  hold  that  by  keeping  the 
new  lease  she  has  placed  herself  In  the  posi- 
tion of  agreeing  that  tt  was  satlsfoctory,  for. 
If  It  were  not,  she  should  not  have  aceeiM:- 
ed  it 

The  roost  serious  question  in  this  case  is 
as  to  the  competency  of  plaintiff  Daly  aa  a 
witness  to  testify  tbat  Wight,  one  of  the  ol>- 
Ugees  In  the  contract  saed  upon,  had  assign- 
ed his  Interest  in  the  contract  to  plafntlft. 
Wight  was  dead  at  the  time  of  the  trial, 
and  plaintiff  was  permitted,  over  the  objec- 
tion of  defendant,  to  testify  that  he  had  re- 
ceived from  Wight  a.  written  aasignmcut  of 
bis  Interest  in  the  contract  sued  on.  In 
this  contract  defendant  bad  agreed  tbat,  If 
the  lease  on  the  Vogy  mine  should  be  extend- 
ed, she  would  pay  to  plaintiff,  Johnson,  and 
Wight  $1,000.  Plaintlfl  had  a  written  as- 
signment frwn  Johnson  transferring  his  In- 
terest in  this  contract.  Plaintiff  also  claim- 
ed that  be  had  a  wrtttra  assignment  from 
Wight  executed  by  him  In  bis  lifetime,  but 
that  It  was  then  lost.  Plaintiff's  testimODy 
as  to  this  assignment  from  Wight  was  ob- 
jccted  to  on  the  ground  that,  Wight  being 
dead,  the  statute  made  plaintlfl  incompetent 
to  testify  in  relation  to  any  contract  of 
assignment  from  Wight  to  him.  This  a*- 
Bignm«t  was  pleaded  by  plaintiff  in  Ms 
petition  and  denied  by  the  answ«  of  defend- 
ant, and  hence  aa  to  the  interest  of  Wight 
In  the  contract  sued  npon  It  was  necessary 
for  plaintlfl  to  prove  the  assignment  fAnn 
Wigbt  to  himself  in  order  to  recover. 

The  statute  relied  on  by  defendant  as 
rendering  plaintlfl  Incompetoit  Is  aectlra 
5410,  Stat  1819,  which,  after  dedaHng  that 
no  ptfson  Shan  be  disqualified  aa  a  witness 
by  reason  ot  bis  interest  as  a  party  or  other- 
wise^ bas  the  following  i)roviso : 

"Provided,  tbat  in  sctloni  where  one  of  the 
original  parties  to  the  contract  or  cause  of  ac- 
tion in  issue  and  on  trial  is  desd,  or  is  shown 
to  the  court  to  be  insane,  the  other  party  to 
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■neb  contract  or  cause  of  i 
admitted  to  testify  either  in  1 
favor  of  any  par^  to  the  act 
hin.   •   •   • " 

This  statute  baa  been  be 
and  appellate  courts  of  tb 
stractlon  a  great  many  tUu' 
what  similar  statutes  in  f 
the  decisions  do  not  aeon 
monious.  In  Jones'  Comn 
Law  of  Evldenoe,  a  to^  ei 
at  section  774,  in  conuneutb 
utes  of  the  Tartous  atatee  c 
of  the  oonztB  conatzulng  tb 
statement: 

"While  there  has  been  a  dei 

mon  otceptlons,  the  variatioi 
are  so  narked  and  the  confli> 
irreconcilable  that  the  lawyf 
one  state  at  a  time  and  hope 
tie  guidance  from  decisioDs  oi 

Our  examination  of  anthoi 
states  has  convinced  us  of 
of  that  author's  statement, 
our  own  state  In  passing  u 
shades  of  difference  in  tb 
cases  under  review  have  not 
to  be  in  entire  harmony,  tho 
apparent  differences  may  be  t 
the  dffferent  state  of  facts 
decision  Is  applied.  The  cas 
West  68  Mo.  69,  appears  to  i 
tentlon  that  plaintlfl  was  a 
ness  in  this  case,  but  that  cas 
In  Chapman  v.  Dougharty. 
Am.  Bep.  469.  In  the  latter 
page  626/  56  Am.  Rep.  460)  It 

"The  disabUity  of  one  of  the 
to  the  contract  or  cause  of  act 
on  trial,  where  the  other  party 
Burvivor  la  a  party  to  the  inii 
with  every  occasion  where  aoc 
cause  of  action  may  be  called 
least  the  statute  lays  down  bi 
and  that  ahoold  be  the  guide." 

This  case  has  been  foUowet 
the  Sapreme  Conzt  ever  si 
Lieber,  239  Mo.  1, 18. 143  S.  \^ 
T.  Evans.  263  Ho.  219,  229, 172 
monds  v.  Scharfl,  279  Mo. 
W.S23. 

[4]  The  contract  by  which 
Wight  haa  assigned  his  Inten 
was  the  contract  in  issue  am 
without  proof  of  that  asslgi 
could  not  recover  for  tbat  li 
man  r.  Dougherty,  87  Mo.  61' 
469;  Lieber  t.  Ueber.  239  Mc 
W.  408. 

£1]  Plaintlfl  in  this  case  w 
the  original  contract  of  aadgi 
Wight  and  himself,  and  was  i 
suit  in  whldli  it  became  necef 
the  execution  of  the  contract  • 
and  nndw  the  wtthorltiee  abt 
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clear  to  us  fbat  plaintiff  was  not  a  competent 
witness  to  prove  tbe  asslgnnent  turn  Wli^t 
to  blm. 

We  ttalnk  the  following  cases  are  also  in 
Larmony  with  our  holding  In  this  case:  BIs< 
hop  r.  Brlttaln  Inr.  Ca.  229  Mo.  699,  721- 
72S,  129  S.  W.  668,  Ann.  Cas.  1912A,  868; 
Lewis  T.  OliTCT,  22  Mo.  App.  203;  Cleveland 
T.  ConlNm,  99*  Mo.  App.  468,  78  S.  W.  IIOS; 
McCInre  v.  Clement,  161  Mo.  App.  23,  143 
S.  W.  82. 

in  The  record  shows  that  plainUiff  had 
secured  an  assignmoit  from  the  heirs  of 
Wight  afto:  his  death.  We  do  not  think 
tbat  could  avail  anything.  There  was  no 
showing  that  Wight's  estate  had  been  ad- 
ministered upon  and  closed  and  all  debts 
paid,  and,  unless  that  were  don^  the  heirs 
had  nothing  to  assign.  Toler  r.  Judd,  262 
Mo.  344,  171  S.  W.  339. 

[7]  In  view  of  another  trial,  we  wish  to 
call  attention  to  the  fact  that  In  this  record 
there  is  no  showing  that  any  witness  testi- 
fied as  to  the  contents  of  tbe  lost  assign- 
ment from  Wight  to  plaintiff.  If  competent 
witnesses  to  prove  this  assignment  are  pro- 
duced, they  should  testify  as  to  the  con- 
tents of  the  assignment.  Merely  describing  It 
as  an  assignment  does  not  show  its  con- 
tents or  furnish  any  proof  that  it  was  in 
fact  an  assignment. 

Judgment  reversed,  and  cause  remanded. 

BBADLEIZ,  ooncim 

l-  AHRINGTOX,  J.,  dissents  in  separate 
opinion,  and  asks  that  the  case  be  certified 
to  the  Supreme  Court,  which  Is  acotn^int^ 
done. 

PARRINGTON,  J.  I  cannot  concur  in  the 
lioldlng  of  the  majority  opinion,  because,  as 
I  read  the  prohibition  section  (section  5410, 
R.  S.  Mo.  1919),  It  In  no  way  covers  a  case 
such  as  we  have  before  us,  and  I  think  the 
ruling  Is  in  conflict  with  the  object  of  the 
statutory  rule  as  has  been  put  by  the  Su- 
preme Court  In  the  case  of  Bishop  v.  Brlt- 
taln Inv.  Co.,  229  Mo.  loc.  clt.  723,  129  S.  W. 
668,  Ann.  Cas.  1912A,  868:  "First,  equality; 
second,  to  close  the  door  to  false  swearing." 
In  this  case  to  my  mind  the  contract  that  Is 
In  issue  and  on  trial  is  tbe  one  that  the 
petition  Is  based  upon,  and  not  the  collateral 
contract  thereto,  the  assignment  of  an  Inter- 
est in  the  contract  to  this  plaintiff. 

If  this  suit  was  one  where  was  Involved 
between  plaintiff  and  defendant  the  question 
as  to  ^'bo  owned  such  contract  or  tbe  benefit 
flowing  therefrom,  both  laying  claim  of  title 
thereto,  then  under  the  numerous  opinions 
of  the  Supreme  Court  cited  In  the  majority 
opinion  the  plaintiff  would  not  be  permitted 
to  testify  to  the  source  of  his  title  when  the 
assignor  was  dead,  and  In  such  case  I  agree 


that  tbe  statute  dioold  apply*  but  tbat  la 
not  the  case  hera 

It  Is  not  the  cimtentlin)  or  cause  of  action 
in  Issue  on  trial  betvem  the  perttes  here  «■ 
to  who  has  tbe  title  to  this  contract  sued  on, 
but  the'  question  bare  between  tbe  partlea 
Is  whether  the  contract  sued  on,  aa  set  out 
in  the  petition,  should  be  enforced,  and  the 
question  of  whether  i^intiff  is  tbe  owner 
of  the  contract  and  has  purebased  the  .  out- 
standing interest  Ls  purely  a  collateral  mat- 
ter to  the  contract  or  cause  of  action  at  le- 
sue  and  on  trial.  I  thoeefore  think  that  to 
allow  plaintiff  to  testify  in  this  cause  in  no 
way  tends  to  put  the  defendant  at  any  dis- 
advantage by  reason  of  plaintiff's  assignor^ 
liiw  being  sealed,  nor  does  permitting  sodi 
testimony  offer  any  special  ^emlnm  on  per- 
jury. The  reason  of  tbe  rule  falls,  and 
therefore  such  rule  should  not  be  an>Ued. 
The  majority  opinion  is  In  conflict  with 
Bishop  V.  Brittaln  Inv.  Ca,  229  Mo.  699. 
120  S.  W.  668,  Ann.  Cas.  1912A,  868,  and  I 
ask  tbat  the  cause  be  certified  to  the  8n- 
prone  Court. 


WHITE  et  al.  V.  MURPHY  (TRUETT,  Oar- 
flishea).  (Ne.  2975.) 

(Springfield  Court  of  Appeals.  Missouri.  Jan. 

14,,1022.) 

r.  Broksra  «s»64(2)--Ceatract  provision  as  to 
oomnissloi  In  ease  of  parahaser's  default  held 
not  te  relieve  vendor  fron  obligatloa  of  pay. 

Brokerage  contract,  providing  for  paymeot 
of  broker's  commisBlon  out  of  purchaser's  pay- 
ment of  purchase -money  notes,  and  for  cancel- 
lation of  vendor's  oblisadon  to  pay  commisaion 
if  purchaser  "fails  to  pay  and  we  forecloae  the 
trust  deed  securing  notes,"  did  not  relieve  ven- 
dor of  liability  on  foreclosure  of  deed  of  trust, 
triiere  purchaser  at  foreclosure  sale  paid  the 
costs  and  the  notes  sooner  than  woald  haTe 
been  the  case  except  for  the  foreclosure. 

2.  Contracts  ^9 1 54— Ambiguous  oostract  given 
reason  abiB  constreetloii. 
Contract  with  doubtful  meaning  will  be 
given  a  crastnietlDn  that  is  reasonable  and 
fair  between  tiie  partlos. 

Appeal  from  Circuit  Cbnrt,  Poniscot  Coun- 
ty; Sterling  H.  McCarty,  Judge. 

gult  by  D.  H.  White  and  Charles  Dorroh, 
a  copartnership,  doing  business  under  tbe 
name  and  style  ot  Farmers*  Supply  Com- 
pany, against  W.  H.  Murphy,  In  which  R.  H. 
Truett  was  garnlsheed.  From  Judgment  for 
garnishee,  plaintiffs  appeaL  Reveraed  and 
remanded,  with  directions. 

Corbett  &  Stiles,  of  Carutbersvillfib  for  ap- 
pellants. 

Mayes  &  Gossom,  of  Caruthersvllle,  tor 

respondent. 


4a»For  otb«r  cmw  ace  sum  topic  and  KEY-NUHBER  1&  all  K«)r-Niiaibered  DlfesUi  aaft  latexw 
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BRADLET,  J.  Plaintiffs  sued  defendant 
Murpbr  by  attachment  In  a  Justice  of  the 
peace  court,  and  summoned  Tniett  as  gar- 
nishee. Tmett  answered  in  ^ect  that  he 
was  In  no  wise  Indebted  to  Hurphy.  iBSuea 
vere  made  up  on  the  garnishees  answer. 
The  canse  was  taken  to  thedrcnlt  court,  and 
there  tried  before  the  court  and  a  jury,  and 
rerdict  and  Judgment  went  In  favor  of  the 
garnishee,  and  plaintiffs  aj^iealed. 

Tmett,  gamlriiee.  employed  MuriAy  to  sell 
his  inna  of  ISO  or  160  wires,  and  was  to  pay 
bim  95  an  acr&  Hurpby  sold  tiie  fsnn  to 
Prather.  Pratlier  paid  fSOO  down  and  gare 
his  two  notes,  secured  by  deed  ct  trust  on 
the  land  for  the  balance.  Fratber  MM  his 
equity  to  Johnson,  and  Johnson  aiM  to  mn- 
ndla.  The  flfsc  note  came  dne  and  was  net 
paid,  and  Tmett  foreclosed.  BanneUa 
boogbt  In  tiw  land  at  the  tmstee^a  sale,  and 
Traett^s  notes  and  all  costs  were  paid  tai  fnU. 
No  one  testtfled  as  to  ttie  contract  except 
Tmett  He  testUed  Oat  he  was  not  to  pay 
Murphy  anything  it  he  had  to  tocedose. 
Tmett  mcceeded  In  getting  into  the  record, 
over  plaintlffif  objections,  a  mttnorandom  oC 
what  he  said  Che  contxact  betwea  Hurpby 
and  him  was.  Tbls  m«norandum  is  as  fol- 
lows: 

"On  the  sals  of  the  Cody  160  acres  to  Spew 
W.  Prather,  there  is  a  commlBslon  of  fSOO.OO 
due  W.  H.  Murphy  of  Champaign,  111.,  on  said 
sale;  however,  this  is  to  only  be  paid  oat  of 
liaymente  made  bj  Prather  od  his  two  notes  of 
¥2^500  each,  as  follows:  When  Prather  pays 
on  said  notes  50  per  cent,  of  all  sudi  payments 
are  to  go  to  Murphy  until  be  (Murphy)  is  paid 
the  sum  of  $800,  hut  in  event  Prather  fails  to 
pay  and  we  foreclose  the  trust  deed  securing 
these  2  notes,  then  all  the  obUgaUons  (by  us  to 
Merphy)  are  thereby  canceled  and  annulled.  K. 
H.  Tmett* 

Traett  says  that  he  made  this  memoran- 
ilum  at  the  time  of  the  agreement  between 
Murphy  and  him,  and  specifically  called 
Murphy's  attention  to  the  fact  that.  If  he 
bad  to  foreclose,  Murphy  would  get  no  com- 
mission. Plaintiffs  objected  to  the  introduc- 
tion  of  this  memorandum  because  It  Is  self- 
serving  and  signed  by  only  one  of  the  parties. 
But  the  view  we  take  of  the  Issues  we  need 
not  take  up  this  assignment  or  others  predi- 
cated on  alleged  errors  In  the  course  of  the 
trial. 

Plaintiffs  contend  that  the  court  should 
have  directed  a  verdict  for  them.  It  is  urged 
that  a  fair,  sensible,  and  Just  construction 
of  the  contract  is  that  It  means  that  If  Tm- 
ett was  compelled  to  foreclose  and  take  the 
land  back,  then  and  in  that  event  he  would 
not  be  under  any  obllpatlon  to  pay  Murphy 
any  commisdon.  It  does  not  appear  what 
Pratber  and  Johnson  recdved  for  their 
equities,  but  It  does  appear  that  Pratber 
sold  bis  equity  to  Johnson,  and  Johnson  sold 
to  Bannells.  Tmett  was  asked  when  on  the 
stand  as  a  witness  for  plaintiffs  what  was 
said  between  him  and  Murphy  about  the  com- 
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mission  in  case  be  had  to  sell  undw  the  deed 
of  trust  His  answer  was: 

**Itt  ease  the  deed  of  trust  was  foreclosed,  I 
didn't  owe  Morphy  anytbbig;  while  I  was  writ- 
ing the  papers— and  the  thought  occurred  to  me, 
that  this  cash  payment  was  small  and  the  com- 
Brisslon  was  large,  and  I  stopped— Mr.  Murphy 
wss  im  my  office,  and  I  stopped  and  said,  'Mar- 
pby,  what  about  this  in  case  there  ia  a  fore- 
dosnre?  I  wouldn't  pay  any  commission  if 
there  is  foreclosure  on  this  trade;'  and  he  said, 
'Certainly  not,  if  you  have  to  foreclose  you 
won't  owe  me  anything.' " 

[1]  fre  agree  with  plaintiffs  In  their  con- 
struction of  this  contract  It  Is  plain,  tak- 
ing Truett's  own  v6rsi<»i,  that  he  meant, 
when  be  spoke  to  Murphy  at  the  time  he  was 
drawing  up  the  papers,  that  If  be  had  to 
foreclose  and  take  the  land  back  be  would 
not  owe  any  commission.  He  did  not  say 
so  in  so  many  words  it  is  true.  But  he  got 
everything  that  was  coming  to  him.  Both 
his  notes  were  paid,  and  all  costs  were  paid, 
and  one  of  the  notes  paid  in  fact  much  soon- 
er than  would  have  been  the  case  except  for 
the  foreclosure.  He  also  got  the  service  of 
Murphy  in  making  the  sale.  Tmett  says 
that  he  was  standing  by,  presumably  at  the 
foreclosure  sale,  and  was  ready  to  take  the 
land  back.  But  the  fact  remains  that  he 
did  not  take  it  back.  It  does  not  appear  that 
he  even  bid  on  the  land  or  turned  his  hand 
except  to  foreclose. 

[2]  A  well-known  principle  attending  the 
construction  of  all  contracts  of  doubtful 
meonlng  Is  that  such  construction  will  be 
given  as  will  be  reasonable  and  fair  between 
the  parties,  and  not  give  one  party  an  unfair 
advantage  over  tbe  other.  Mecartney  v. 
Trust  Co..  274  Ma  224,  202  S.  W.  IISI.  The 
contract  will  be  given  a  reasonable  construc- 
tion. It  will  not  be  BO  CMutmed  as  to  noAex 
it  opi^esslve  or  Inequitable  as.  to  either 
of  the  parties,  or  so  as  to  place  one  ot  them 
at  the  mercy  of  the  other,  unless  It  la  clear 
that  such  was  the  manifest  Intwtion  of  tbe 
parties.  2  Elliott  on  Contracts,  S  1621;  Lum- 
ber Co.  V.  Dent,  161  Mo.  App.  614,  132  S. 
W.  320;  Zinc  &  Lead  Co.  v.  Insurance  Co^ 
1«2  Mo.  App.  332,  133  S.  W.  150 ;  McManus  v. 
Sboe  &  Clothing  Co.,  00  Mo.  App.  216;  John- 
son County  V.  Wood,  84  Mo.  489;  Power 
Co.  T.  StUlwell,  97  Mo.  App.  268,  71  S.  W. 
381.  To  permit  Truett  to  escape  liability 
under  the  contract  he  made  would  certainly 
give  him  an  unfair  advantage,  and  would 
be  most  Inequitable  to  Murphy's  rights. 
Such  will  not  be  permitted  unless  the  lan- 
}?uage  of  the  contract  compels  such  con- 
struction. The  contract  before  us  compels 
DO  such  construction. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  Judgment 
in  favor  of  plaintiffs  and  against  tbe  gar- 
nishee for  the  amount  of  plaintiffs'  det^  or 
Judgment  against  Murphy. 

COX.  P.  J.,  and  FABBINGTON.  J.,  concur. 
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BRITTIN  tt  al.  v.  MINES.  Dlrtotor  GHeral  «f 
Ranraadt.    (No.  2902.) 

(Spriiifffleld  CoDTt  of  Appeal!.  lUuomL  Jan. 
14, 1922.) 

1.  Juttfow  of  tht  poaoe  ^s>5e(5)--Conplal«4 
agalast  railroad  for  doable  damages  for  kHI- 

.  Ing  animals  matt  show  place  of  Injury. 

The  requirement  of  Bct.  St.  1919,  (  2722, 
that  cases  broaght  before  a  jastice  of  the  peace 
for  the  kniing  of  animals  ou  a  railroad  track 
■ball  be  brought  before  a  Jnatiee  of  the  peace 
in  the  township  where  the  injury  occurred,  or 
in  an  adjoining  township  in  the  county,  ia  Ju- 
risdictional, and  must  be  pleaded  and  proven  in 
a  suit  under  section  9&48  for  double  damages. 

2.  Railroads  <»=>443(2)— Evideace  hold  iBsnfll- 
elaat  to  show  kllllai  of  male  by  tntla. 

Teatimony  in  actitm  for  double  damages 
under  Rev.  St  1919,  |  9M8,  heM  insufficient  to 
show  that  plalntilFa  mule  waa  killed  by  defend* 
ant's  train. 

Appeal  from  Circuit  Conrt  Femlacot  Coun- 
ty; Sterling  H.  McCarty,  Judge. 

Action  by  SI  B.  Brittln  and  another  against 
Walker  D.  Blnee,  Directed  General  of  BaU- 
roads  of  the  United  States,  and  as  such  Di- 
rector OenOTBl  of  the  St.  Louie-San  Francisco 
Railway  Company.  Judgment  for  plaiatlffB, 
and  defendant  appeals.  Bevosed. 

W.  F.  Bvana,  of  St  Louis,  and  Ward  & 
Reeves,  of  Carutbersvllle,  for  appellant 
B.  L  Goffy,  of  Hayti,  for  respondents. 

FABRINGTON,  J.  This  Is  an  action 
whicb  was  brought  in  the  justice  court  to 
recover  double  damages  for  the  killing  of  a 
mule  belonging  to  B.  B.  Brittln.  It  appears 
that  the  other  respondent,  Wllson-Ward 
Company,  held  a  chattel  mortgage  covering 
this  animal.  The  suit  is  based  on  section 
9948,  B.  8.  Mo.  1919,  known  as  the  double 
damage  collision  statute. 

Appellant  raises  two  vointa  on  appeal: 
First,  that  there  Is  a  failure  on  the  part  of 
the  i^alntiff  to  show  that  suit  was  brought 
btfore  a  justice  of  the  peace  within  the  town- 
ship In  which  the  Injuxy  occurred  or  an  ad- 
joining one  thereto  In  the  county.  The  other 
question  is  that  the  judgment  must  be  re- 
versed because  a  demurrer  to  the  evidence 
should  have  been  sustained,  or  a  failure  to 
show  facts  sufficient  to  bring  the  cause  within 
the  section  of  the  statute  heretofore  referred 
to.  Res[>ondent  filed  a  Ivlef,  however,  citing 
no  authorities  on  either  proposition  Involved. 

[1]  On  examination  of  the  record  we  find 
tlmt  the  first  point  made  by  the  appellant  is 
well  taken.  Section  2722,  R.  S.  1910,  requires 
that  cases  brought  before  a  justice  of  the 
peace  for  the  killing  of  horses,  mules,  fmd 
other  animals  shall  be  brought  before  a  jus- 


tice of  the  peace  in  the  township  where  the 
injury  happened  or  In  an  adjoining  town- 
ship in  the  county,  4nd  Oxe  annotations  and 
notes  under  this  section  of  the  statute  show 
the  onanimous  holding  of  the  cases  that  it  li 
a  jurisdictional  fact  which  must  be  pleaded 
and  provoL  Any  number  of  cases  could  be 
cited,  but  we  will  pass  the  point  by  referring 
to  Lash  v.  Railroad.  180  3.  W.  11,  and  EUis 
V.  Railway,  8S  Mo.  372.  This  dl^KM^  of 
the  first  proposition  raised  by  appellant 

We  agree  with  appellant's  contottlcNi  that 
the  evidence  Introduced  fails  to  make  out  a 
case  for  the  plalntlfl  under  the  statute  refer- 
red to.  Briefly  stated.  It  Is  shown  In  the  rec- 
ord that  tJie  idalntifl  owned  a  certain  mole 
wUtih  he  had  aent  away  from  his  farm,  the 
exact  mileage  la  not  shown,  Init  the  recent 
says  quite  a  distance.  Sane  tluee  weeks 
after  he  was  last  sera  by  the  omer  or  any 
one  else  who  knew  tiw  mule,  he  wan  f  ooud  on 
d^endant's  rlglit  of  my  dead ;  tliece  were 
some  bruises  on  htan,  and  one  Jag  was  broken. 
It  la  alae  ehown  that  Amtb  were  mne  de- 
fective places  In  tlie  railwar  tence  along  Its 
line  in  the  Tldni^  where  the  mtOe  was 
found,  and  a  defectfre  place  In  a  cattle 
guard  near.  No  one  testifying  In  tha  case 
saw  the  mule  until  after  he  was  dead.  Tboe 
were  no  tracks  from  any  place  showing  where 
he  got  In  or  how  he  got  in,  nor  Is  there  any 
evidence  that  there  were  tracks  where  other 
animals  had  been  getting  in  on  the  right  of 
way  side.  There  was  no  showing  Uiat  the 
track  had  the  appearance  that  a  oollMm  had 
taken  place  either  by  blood,  hair,  scraping, 
or  otherwise.  To  narrow  this  evidence  down 
to  what  is  actually  shown,  It  is  as  follows: 
That  the  defraidant  has  a  railroad  rl^t  of 
way  alcHig  which  is  a  fence  with  some  defects 
in  it ;  that  the  plaintiff  owned  a  mole  which 
be  bad  smt  away  frcsn  bis  farm  some  dis- 
tance to  a  range;  that  some  three  weeks 
after  he  had  sent  the  mule  away  it  was  found 
dead  on  defendant's  right  of  way  (the  dis- 
tance from  the  track  not  being  shown)  with 
some  bruises  on  Its  body  and  a  broken  leg. 

[3]  TbiB  we.  do  not  think  Is  anffldent  erl- 
drace  firom  whidi  a  Jury  could  infer  that  the 
-defendant  ran  trains  over  that  portion  of  lt»> 
road  (no  evidence  of  same  being  Introduced): 
that  the  mule  got  onto  the  right  of  way 
through  oae  of  tite  defective  lAaces  In  tiie 
fence  and  waa  struck  by  a  car  or  an  eni^- 
^e  case  lades  any  evidence  of  where  the 
animal  wait  on  the  right  of  waj,  or  <tf  any 
wdl-beaten  path  where  other  animals  hid 
gone  over  defective  places  ott  the  ri^t  of 
way.  It  lacks  the  hair,  ot  the  blood,  or  the 
marks  on  the  track  which  nstully  doiote  evl- 
d«ice  of  a  ccdllslMi,  and  from  which.  Oie 
courts  have  said,  the  same  can  be  Inferred. 
To  hold  that  the  mule  was  killed  by  a  col- 
lision would  certainly  be  entering  Into  Oe 
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temporary  p«Hac«wa7  timmgh  ht  vaa  aa- 
sisting  to  carry  a  beavy  drawbar,  in  obedience 
to  bia  foreiflan's  order,  in  doing  wbicb  be  waa 
required  to  walk  backwards,  did  not  assume  tbe 
riBk  by  failing  to  keep  looking  backward,  he 
haviDg  a  right  to  assume  that  his  foreman 
would  not  order  him  to  ao  oae  audi  paaaaKeway 
without  aeelnff  that  it  waa  fraa  from  obatme- 

tiODI. 


field  of  conjectiire.  For  Instanoe,  suppose 
Instead  thiB  suit  had  been  brongbt  under  sec- 
tion 9949,  R,  S.  Mo.  1919 ;  could  it  not  have 
been  as  eadly  Inferred  that  the  animal  cross- 
ed the  fence  on  defendant's  right  of  way  and 
was  seared  by  a  locomotive  or  train  of  cars 
and  fell  and  broke  Its  leg  and  otherwise  in- 
jured itself  In  tbe  faU,  from  which  It  died? 
We  motion  this  ta  show  tiiat  to  hold  the 
defendant  under  section  9948,  R  8.  1919, 
would  enter  Into  the  field  of  conjecture,  and 
not  be  based  upon  evidence  from  which  \of^- 
cal  Inferences  could  be  drawn. 

For  tbese  reasons,  the  Judgment  is  re- 
rersed. 

OOX,  P.  3^  and  BBADLDT,  J.,  concur. 


GLIDEWELL  V.  QUINCY.  O.  &  K.  C.  R.  Ca 
(No.  13959.) 

(Kansas  dty  Conrt  of  Appeals.  Hlssonri. 
Dec.  5,  1921.   Behearing  Denied 
Jan.  9,  1922.) 

1.  Coaineroe  «=>27(8)  —  Blaeksoiltb,  Injared 
while  carrying  drawbar  for  IntsrBtate  englaa, 
held  eagaflod  In  "interstate  comfflsroe." 

A  blacksmith,  who  was  injozed  while  car- 
rying a  drawbar  belonging  to  an  engine  used  in 
interstate  traffic,  Aeld  engaged  in  interstate 
commerce,  within  tbe  federal  Employers*  Liabil- 
ity Act  (tJ.  8.  Gomp.  9t  H  8657-8065) ;  the  test 
being  wbether  tile  work  waa  being  done  In  di- 
rect fnrtberanee  of  interstate  commeroa  or  was 
so  doady  eonnected  tberewitb  as  to  necessarily 
become  a  part  thereof. 

[Ed.  Note^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

2.  Mastar  aid  aarvaat  4s»l  14  —  RailPBad  heU 
aeollieat  la  laaWag  sorap  Iraa  la  Mwaafsway. 

Where  plaintiff,  a  railroad  bjackemith,  trip- 
ped over  scrap  iron  while  walking  backward  in 
helping  to  carry  a  heavy  drawbar  ttirough  a  tem- 
porary passageway,  defendant  was  negligent  in 
permittbig  the  scrap  iron  to  remain  in  the  pas- 
sageway, which  its  foreman  knew  jdalntiC  would 
hare  to  nse  as  he  did. 

3.  Conawroe  Q=s>27{5)— That  injary  to  serv- 
aat  In  interstate  commerce  waa  caused  by 
aealtgenoe  of  coemployee  not  engaged  la  Inter- 
state oommeroe  no  defense. 

That  a  blacksmith,  whDe  engaged  in  carry- 
ing a  heavy  drawbar  belonging  to  an  engine 
used  in  interstate  commerce,  was  injured  by 
n^igence  of  a  coemployee,  who  was  not  engag- 
ed in  interstate  conunerce*  did  not  affect  his 
right  to  recover  under  the  federal  Bmployers' 
LiabiUty  Act  (U.  S.  Comp,  St.  §|  8657-«865). 

4.  Master  and  servant  «=»217(7)— Risk  of  trip- 
piBi  over  efeatraotlon  la  passageway  held  na^ 
aasaaed. 

A  railroad  blacksmith,  who  waa  Injured  on 
tripping  over  aerap  Iron  negligently  left  in  a 


5.  Appeal  and  error  9=>I067— Failure  to  ia- 
struot  as  to  matter  eonoemlng  whloh  evldeaee 
was  nneontradlotsd  aot  erroneeus. 

Where  the  evidence^  that  plaintiff  was  in- 
jured while  engaged  in  interstate  commerce  was 
uncontradicted,  an  instractioD  which  failed  to 
require  tbe  jury  to  find  that  plaintiff  was  injur- 
ed while  ^o  engaged  was  not  reversible  error. 

6.  Master  and  semmt  «se^Z93(8)— Instruotioa 
held  net  erroaaons,  as  requiring  enpleyer  to 
make  passageway  sbsolutely  safe. 

In  an  action  for  injories  from  tripping  over 
scrap  icon  left  in  a  passagewsy,  where  the  court 
defined  negligence  as  failure  to  exercise  ordi- 
nary care  and  doing  or  failure  to  do  something 
an  ordinarily  prudent  person  would  have  done 
in  Bke  drcnmstances,  an  instruction  to  find  fOr 
plaintiff  if  defendant  negligently  permitted  sndi 
scrap  iron  to  remain  In  the  passageway,  and  the 
latter  was  thereby  rendered  dangerous,  by  rea- 
son of  which  plaintiff  was  injured,  was  not  er- 
roneous, as  requiring  defendant  to  make  the 
pasaageway  absolutely,  instead  of  reasonably, 
safe. 

7.  DaMages  «=>I30(3)— $4,000  held  not  exoes- 
slve  for  Injuries  to  back.  Inability  to  worit 
hani,  sleeplessness,  and  loss  of  weight. 

A  verdict  of  $4,000  held  not  excessive  for 
a  subluxation  of  tbe  lumbar  vertebrse,  incapaci- 
tating a  railroad  bls<^smlth  from  hsrd  labor, 
and  resulting  In  nervousness,  pain,  sleei^ess- 
nesa,  and  loss  of  weight,  from  iriddi  condition 
he  had  not  recorarad       yeara  afterwarda. 

Appeal    from    Circuit    Court,  Sullivan 

County;  Fred  Lamb,  Judge. 

Acticai  by  Simon  Olldewdl  against  the 
Qulncy,  Omaha  &  Kansas  Olty  BaOroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

J.  W.  ClaK>  and  D.  M.  Wilson,  both  of 
Milan,  and  J.  G.  Trimble  of  St  Joseph,  for 

appellant. 

E.  B.  Fields,  of  Browning,  and  J.  M.  Wat- 
tenbai^^,  of  KlrksvlUe,  for  respondent 

BLAND,  J.  Tbls  Is  an  action  for  personal 
injuries  brought  under  tbe  federal  Em- 
ployers' LlabUity  Act  (U.  S.  Cioinp.  St.  H 
86S7-8606).  Plalntifr  recovered  a  verdict 
and  judgment  In  tbo  mm  ot  94,000,  and 
defendant  ban  appealed.  VtdM  la  the  second 
appeal  In  the  case.  See  GUdewdl  t.  Q.,  O. 
&  K.  a  B.  a  Oa,  204  S.  W.  87. 
.  On  January  81.  1016,  plaintiUE  was  In  the 
employ  of  the  defendant  aa  a  blacksmith  at 
its  roundhouse  tocated.  at  Milan,  Mo.  On 
that  day  plalntUE  was  aigaged  In  abcvtai- 
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Ing  a  beaTy  piece  of  Iron  called  a  drawbar, 
whic3)  wdgbed  about  200  poun^  and  was 
used  to  connect  one  of  defendant's  engines 
and  tender.  The  shortening  of  the  drawbar 
was  finished,  and  iriaintlfl  and  another 
workman  were  carrying  the  same  from  tha 
roundhouse  by  order  oC  plaintUTs  snbfore- 
man.  Hall.  Plaintiff  had  hold  of  the  front 
end  of  tbe  bar,  with  his  bade  In  the  direc- 
tion in  which  he  was  going.  After  plaintiff 
had  talten  a  few  st^Si  not  seeing  In  tlie  di- 
rection in  wlilch  he  was  going,  he  stepped  on 
a  piece  of  scrsp  Iron  that  had  been  thrown 
in  the  passage,  causing  him  to  stumble 
against  a  piece  of  smoteetacli,  whidb  struck 
him  in  the  baeli,  and  the  drawbar  caught  In 
his  stomach.  When  he  teil  plaintiff  caught 
his  arm  on  the  smokestack,  but  did  not  strike 
the  floor.  He  got  up  with  the  drawlmr  and 
proceeded  out  of  the  roundhouse  and  laid  it 
down.  Hirough  the  as^stance  of  his  helper 
plaintiff  was  taken  to  tbe  depot  suffering 
with  pain  In  his  bade  and  the  back  of  his 
head.  He  was  sent  home  from  the  station 
in  a  baggy. 

Tbe  blacksmith  shop  consisted  of  one  large 
room,  containing  four  forges,  anvils,  and 
other  ai^Ilances  used  In  iron  work.  About 
25  men  were  employed  there.  Plaintiff  was 
in  diarge  of  one  of  the  forges.  The  shop 
had  two  large  doors  on  the  west  side  and  a 
smaller  one  In  one  ot  the  larger  doors.  A 
standard  gauge  railroad  track  entered  the 
shop  though  these  doors  and  extended  be- 
yond plalntUTa  forge,  which  was  tbe  middle 
of  tbe  shop.  Tbe  usual  way  of  passing  In 
and  out  of  the  blatAumith  shop  was  alimg  the 
railroad  tradi  and  thraus^  tlie  small  door. 
Anollier  workman  was  cutting  up  a  tmoke- 
sttidk  on  tbe  railroad  track,  obstructlnK  the 
regular  passage,  which  required  plaintiff  to 
walk  along  the  nurth  side  of  the  railroad  be- 
tween tbe  tradi  and  his  forge  and  tbe  damp 
of  Us  sabforeraan.  Uall.  This  passageway 
was  about  2  feet  In  widtb.  At  tbe  damp 
there  was  a  pile  of  scrap  iron.  When  plain- 
tiff reached  tlils  point  he  tripped  over  the 
scrap  Iron  and  fell  against  a  section  of  tbe 
smokestack  which  jwotnided  over  the  north 
side  of  the  railroad  track.  The  drawbar  up- 
on which  plaintiff  was  working  at  the  time 
of  his  Injury  Iwlonged  to  engine  No.  12  of 
the  defendant  The  evidence  shows  that 
engine  N'o.  12  was  used  by  tlie  defendant  In 
its  passenger  service  from  Milan,  Mo,,  to 
Quincy,  III.  To  quote  the  evidence  in  regard 
to  thla  matter: 

"Q.  What  was  that  en^e  used  for?  A.  Pas- 
senger BPrvice. 

"Q.  From  where  to  where?  A.  From  Milan 
to  Quincy." 

[0  It  is  insisted  by  the  defendant  that  the 
court  erred  In  refusing  to  give  defendant's 
Instruction  in  the  nature  of  a  deipurrer  to 
the  evidence  at  tbe  dose  of  all  tbe  evidence^ 


for  the  reason  tbst  plaintiff  was  not  engaged 
in  tbe  furtherance  of  interstate 
at  tbe  time  of  bis  Injury,  and  be.  bavtos 
brought  bis  suit  under  the  federal  Sknplor- 
en*  liability  Act,  could  not  recover  oa  eri- 
dance  showing  liability.  If  any,  under  the 
cmnmoa  law  of  Missouri. 

We  think  tbere  is  no  merit  In  this  cmitQi- 
titm.  We  construe  the  evidoice  in  reference 
to  the  matter  to  be  tiiat  tlie  engine,  a  part  of 
which  plaintiff  was  working  upon,  was  de- 
voted exdusively  to.  interstate  comiuerce, 
being  used  in  the  passenger  service  from  Ui- 
ion,  Mo.,  to  Quincy,  lU.  The  plain  inference 
from  the  evidence  is  that  the  engine  wa." 
permanently  assigned  to  this  work  between 
these  points.  Defendant  contends: 

"That  there  was  no  proof  as  to  how  long  en* 
gine  No.  12  bad  been  out  of  service  or  when  it 
returned  to  service  or  whether  it  was  engaged 
in  interstate  commerce  afterwards.  There  wsa 
no  proof  the  drawbar  was  afterwards  used  on 
engine  No.  12  or  In  some  oQxet  engine  or  used 
at  all."  "Repairs  were  being  made  in  the  shop 
and  not  mi  the  engine  while  it  was  waiting  oi 
the  trad  to  go  upon  on  interstate  trip.** 

It  is  true  that  there  was  no  evidence  as 
to  what  use  the  engine  was  put  to  after  it 
was  repaired  or  whether  the  drawbar  was 
put  back  Into  the  engine.  However,  the 
evidence  shows  that  this  drawbar  belonged 
to  the  engine,  and  that  the  engine  was  as- 
signed to  the  work  of  hauling  passengen 
between  Milan,  Mo.,  and  Quincy,  IlL  We 
think  there  is  no  questl<Hi  but  that  plaintlS 
was  engaged  In  tbe  furtherance  of  Int^ststo 
commerce  In  repairing  part  of  this  engine. 
He  was  making  this  Instrnmentali^  of  in- 
terstate eommeree  fit  for  tiie  usee  Intended : 
that  Is,  commerce  between  tbe  states  of 
Misaoorl  and  Illinois.  Minneapolis  &  ^t 
Lenla  R  R.  t.  Winters,  242  C.  S.  363,  336. 
ST  Bup.  Ot  ITO;  61  L.  Bd.  S6S,  Ann.  Cas 
mSB,  S4;  Pedersen  t.  Del.,  I«cfe.  &  Wed 
R.  B.,  229  TJ.  8.  146,  S8  Sup.  Ct  «48,  VI  L 
Ed.  1125,  Ann.  Cas.  1014C,  183. 

We  fail  to  see  what  difference  it  would 
malte  whether  the  work  was  being  done  In  s 
blacksmith  shop  or  while  the  engine  wa; 
standing  upon  tbe  traek  waiting  to  mate  ta 
interstate  run.  It  would  make  no  dUTetcnre 
where  the  work  was  l>elng  performed.  Th? 
place  of  the  doing  of  the  work  was  certainly 
not  the  test,  but  tbe  diaracter  of  the  work 
being  d<we;  wbeCber  the  work  was  being 
done  in  direct  turtlimnce  ct  interstate 
ctmnnerce  or  work  so  doeely  connected  wifli 
Interstate  traffic  as  necessarily  to  become  t 
part  thereof;  this  Is  the  test  to  be  applied 
Manes  v.  St.  Louis-San  Francisco  Ry.  Co.. 
aOS  Mo.  300,  220  S.  W.  14,  16 ;  Shanks  t. 
ttaltrofld,  2S9  U.  8.  S66,  568,  36  Sup.  Ct  ISS.  ! 
60  D.  Ed.  436,  L.  B.  A.  19160,  797 :  PederFcn 
V.  Batlroad,  supra ;  Chicago,  Burlington  t 
Quincy  Railroad  v.  Harrington,  241  U.  3. 
177,  36  Sup.  Ct  S17,  60  U  Bd.  Ml. 
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[I]  It  Is  teslflted  that  tbe  demuErer  to  the 
erideDce  should  have  been  sustained  for  the 
reason  that  there  was  no  negligence  shown. 
We  tUnk  there  Is  no  merit  in  this  conten- 
tiOD.  The  potion  alleges  tbat  [daintlff 
"stepped  on  aome  scrap  Iron,  which  defend- 
ant, its  ag«ita,  savants,  and  emploQre^  had 
negligently  and  carelessly  placed  and  per- 
mitted to  be  and  remain  tn  said  passage- 
wny."  The  record  shows  plain  inference 
that  the  nature  of  the  work  being  d(me  on 
tbe  forges  and  other  appliances  for  iron 
work  in  the  shop  was  such  that  it  was  prac- 
tinlly  impossible  to  prevent  scrap  iron  from 
ftUlog  upon  the  floor  around  these  instm- 
moitalltiee.  Tbe  evidaice  abotrs  that  tli«rd 
It  "moat  KlwajB  more  than  ontf'  lAeee  of 
reiap  Iron  alonr  tbe  temporary  pusageway 
tbat  plaintiff  was  required  to  take  In  carry- 
ins  oat  tiw  drawbar  on  aceoont  of  the  fact 
that  there  were  forges,  damps,  etc,  along 
tbe  untb  side  and  adjacent  to  this  tampo- 
raiy  passageway.  However,  tbere  la  no 
erldeDCe  that  the  scrap  iron  was  permttted 
to  fall  In  the  regular  passageway  between 
tbe  railroad  tracks.  This  passageway  was 
Dot  immediately  adjacmt  to  these  forges, 
etc  niere  was  no  reason  why  there  dumld 
be  any  scrap  Iron  In  Hie  regular  passagaway, 
iSQd  the  dear  Inference  from  ttie  testimony 
is  that  these  was  none. 

[)]  However,  the  record  shows  that  plain- 
tiff tripped  over  a  piece  of  the  scrap  iron 
that  composed  the  pile  at  tbe  base  of  Snb- 
r«eman  Hall's  forge.  The  dear  infers 
ence  is  that  this  scrap  iron  fell  from  Hall's 
clamp:  that  Hall  was  responsible  for  its 
toeing  there :  and  that  it  remained  tiiere  from 
i^turday's  work  until  Monday  morning.  It 
was  a  few  hours  after  the  starting  of  the 
work  00  the  latter  day  that  plaintiff  t^l. 
Tb/^  evidence  also  Is  that  the  general-  fore- 
man gave  explicit  directions  to  all  perscms 
wbo  were  working  on  forges,  clamps,  and 
other  mechanisms  where  scrap  iron  was 
made  to  keep  the  scrap  iron  cleaned  upk  Tbe 
custom  was  to  clean  up  the  scrap  Iron  Sat- 
urday eveaiing.  However,  it  Is  not  material 
in  this  case  as  to  when  tbe  piece  of  scrap 
iron  over  which  plalotiS  felt  was  placed  in 
the  passageway.  Hall  instructed  plaintiff 
to  carrj'  the  drawbar  out  This  was  a  heavy 
piece  of  iron,  and  Hall  knew  that  it  was 
necessary  for  plaintiff  to  get  a  helper,  and 
that  either  be  or  the  helper  would  be  re- 
nuired  to  walk  backwards  to  carry  It  tbrous^ 
the  temporary  passageway.  L'nder  such  dr- 
nimstances  d^^idant  and  its  subforeman, 
Hall,  were  clearly  negligent  In  having  the 
piece  of  scrap  Iron  over  which  plaintiff  fell 
in  the  passageway — that  is,  In  permitting  it 
to  remain  therein  as  alleged  in  the  petition. 
The  n^Hgence  consisted  in  permitting  the 
scrap  iron  to  remain  In  the  passageway  when 
detendoDt's  foreman  knew  that  plaintiff 
would  use  file  passageway  In  Qie  manner  In 


wbich  the  latter  did  use  it.  It-  makes  no  dlf- 

fCTeece  how  long  said  piece  of  scrap  Iron 
remained  In  the  passageway,  or  that  plaiptlff 
was  injured  by  reason  of  the  negligence  of 
his  coemployee  (if  Hall  was  a  fellow  servant) 
who  was  not  engaged  in  interstate  commerce 
at  the  time.  Pederseu  r.  Bailroad,  supra,  229 
U.  S.  loc.  dt.  151,  33  Sup.  Ct  648,  57  L.  Ed. 
1125. 

[4]  It  is  Insisted  that  plaintiff  assumed 
the  risk.  The  evidence  shows  It  became 
necessary  either  for  plaintiff  or  his  helper 
to  walk  backward  and  that  this  aisle  whldi 
he  used  was  the  only  one  that  could  have 
been  used  by  bim;  that  this  passage  that 
was  used  "was  Uie  only  way."  While  ^aln- 
tlff  must  have  known  tliat  scrap  Inn  would 
fall  from  tbe  forges,  damp^  and  like  medi- 
anlams  being  used  In  the  sbt^  he  knew  that 
the  regular  passageway  was  imobstructed 
when  open  f^  use.  He  had,  ther^re,  a 
right  to  asBome  whim  tbe  regular  passage- 
way was  dosed  that  Ms  fWeman*  would  not 
OTder  Urn  to  do  wtnk  tbat  would  reiiulre  bim 
to  walk  backward  over  a  temporary  paa- 
sagewi^  without  seeing  that  tbe  same  was 
free  from  obstructions — at  least,  those  tbat 
were  made  by  tbe  subforeman  himself. 
While  the  erldoace  shows  that  this  scrap 
iron  could  have  been  seen  by  any  one  look< 
log,  it  would  have  been  inconvenient  for  a 
man  walking  backward  to  \o<A  for  scrap  iron 
in  this  passage.  TTiere  is  nothing  In  tbe 
evidence  to  show  that  the  scrap  Iron  was  so 
close  to  plaintiff  when  he  picked  up  the 
drawbar  that  he  could  have  seen  it  at  that 
time,  and  we  cannot  say  ,  that  plaintiff  as- 
sumed the  risk  In  that  he  failed  to  keep  his 
bead  turned  around  toward  his  hack,  during 
the  time  he  was  carrying  out  the  drawbar. 
Plaintiff  had  a  right  to  assume  that  the 
passageway  was  clear.  It  would  appear  to 
one  placed  In  the  position  that  plaintiff  was 
at  the  time  that  It  would  have  heen  more 
dangerous  to  have  carried  the  drawbar  in 
the  manner  just  described.  Even  under  the 
federal  rule  plaintiff  did  not  assume  the 
risk. 

[6,  8]  Complaint  Is  made  of  plaintiff's  in- 
struction No.  1,  which  it  is  claimed  did  not 
require  the  Jury  to  dnd  that  plaintiff  was  in- 
jured while  engaged  In  interstate  commerce. 
There  Is  no  contradiction  In  the  evidence  on 
this  point  It  is  also  insisted  that  plaintiff's 
Instruction  Ko.  1  required  defendant  to  make 
the  passageway  absolutely  sate  instead  of 
reasonably  safe.  We  do  not  think  die  in- 
struction is  subject  to  this  criticism.  It 
reads; 

•  •  If  yoa  find  that  the  defendant,  its 
servants,  agents,  and  employees  had  negligently 
and  careleesiy  placed  and  permitted  said  scrap 
iron  to  be  and  remain  in  said  passageway  at  the 
place  where  plaintiff  is  alleged  to  have  been  in- 
Jnred,  and  tbat  said  passageway  and  place  was 
thereby  rendered  dangerout  and ,  unsafe  and 
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that  pibintiff  was  iDiared  because  of  micb  alles- 
ed  Degltgence  on  the  part  of  defendant,  its  Mrr- 
antB,  ageota,  and  employees,  then  yonr  verdict 
and  finding  will  be  for  plaintiff."   (Italics  ours.) 

FlalnttfTB  instraction  No.  2  defined  negli- 
gence and  carelessneBS  as  used  In  the  In- 
structl<m8  as: 

*****  failure  to  exerdse  ordinary  care; 
by  the  term  'ordinary  care*  is  meant  that  degree 
of  care  nsnally  exerciaed  by  careful  and  pru- 
dent persons  under  the  aame  or  similar  drcum- 
atances." 

Defendant's  Instruction  No.1  deflnfi»  Di- 
ligence as: 

"  *  *  *  The  doing  of  something  an  ordi- 
narily  prudent  person  placed  in  the  aame  dr- 
cnmstaneea,  would  not  have  done,  or  the  failure 
to  do  something  that  an  ordinarily  prudent  per- 
son, under  the  same  drcumstances  would  have 
done.** 

[7]  It  Is  insisted  that  the  verdict  is  es- 
cesslva  The  evidence  shows  that  plaintifTs 
h^per  testtfled  that  after  the  drawbar  was 
carried  out  and  laid  down  plaintiff  acted  as 
though  lie  was  hurt  "had,"  and  that  he  help- 
ed him  tQ  the  fiag  station,  which  was  "quite 
a  ways,''  and  that  plaintiff  "crippled  along." 
When  he  was  taken  home  plaintiff  called  the 
company'B  surgeon  and  went  to  bed.  The 
surgecm  came  and  put  a  plaster  on  i^ainticrs 
back.  The  pain  was  so  sever*  that  plaintiff 
was  unable  to  stay  in  bed,  and  "he  got  up 
and  set  up,"  He  was  able  to  walk  around  a 
little.  The  company's  surgewi  did  not  call 
upon  him  again.  He  was  confined  to  tha 
house  three  or  four  days,  when  he  called 
upon  the  company's  surgeon,  who  sent  him  to 
Qnlncy.  He  there  saw  Dr.  Johnson,  "the 
railroad  doctor,"  and  Dr.  Johnsim  examined 
him  and  took  an  X-ray  picture  and  sent 
lAalntlff  ba<*  to  Milan.  After  three  weeks 
had  tranqtired  plalntlfl  bad  not  improved 
materially  and  he  then  consulted  Dr.  Sim- 
mons, an  osteopath,  who  examined  him  and 
told  plaintiff  that  he  would  have  to  go  to 
Kirks vllle  to  have  an  X-ray  picture  tak^  by 
J>r.  StIU.  Dr.  Simmons  testified  ttiat  plain- 
tiff suffered  from  a  subluxation  of  the  Itun- 
bar  vertebra,  and  that  he  replaced  the  lesion 
and  plaintUr  Improved.  Dr.  Simmons  treated 
idalntiff  about  three  months.  In  the  mean- 
time plaintur  performed  no  physical  labor, 
and  after  the  doctor  flnUdied  treatli«  him 
plaintiff  was  told  by  the  doctor  to  do  no 
lifting.  Plaintiff  remained  at  Milan  a  little 
over  a  year,  during  whldi  time  he  engaged 
in  no  work  except  in  "farming  a  little." 
During  the  time  that  plaintiff  was  farming 
he  testified  that  his  back  was  weak  all  the 
time;  sometimes  "I  would  be  able  to  do  no 
work  and  bad  to  set  down ;  I  didn't  have  any 
grip;**  that  he  was  nervous,  and  unable  to 
walk  to  the  extent  that  he  did  before,  be- 
cause he  was  weak  In  the  back ;  he  walked  a 


Uttle  distance  and  would  0ve  out  Prior  to 
the  Injury  he  weighed  160  or  155  pounds ;  at 
the  time  of  the  former  trial  he  wetted  abont 
138  pounds,  and  has  never  weighed  any 
more  than  tiiat  since.  At  the  time  of  the 
last  trial  he  webbed  183  i>ounds.  At  the 
time  of  his  trial  he  lived  In  Oarthagev  Mo., 
and  was  engaged  In  dressing  tools — "sharp- 
ening tools— Just  li^t  work."  He  tried  to 
do  blacksmith  work,  but  was  unable  to  do 
It  "I  give  out  in  the  back."  He  also  tried 
Ediovellng,  and  had  to  quit  that  on  account  of 
his  weak  ba(^  Hta  back  pained  him  at  the 
time  of  the  trial ;  on  damp  nights  "I  cannot 
hardly  get  out  of  bed,  I  have  stiarp  pains 
through  my  back."  He  suffers  from  Inabil- 
ity to  sleep;  at  times  he  is  able  to  sleep,  at 
other  times  not,  on  account  at  his  ted:  pain- 
ing blm. 

Dr.  Simmons  testified  that  when  he  first 
examined  plaintiff  he  found  considerable 
rigidlt>-  all  along  the  lowwpart  of  the  spine; 
at  that  time  plaintiff  could  not  bend  in  any 
direction;  he  did  not  have  normal  move- 
ment. Mther  forward,  backward  or  sideways ; 
that  he  suffered  from  a  subluxation  of  the 
lumbar  wtebr»;  tiiat  tiie  doctor  replaced 
the  lesion,  and  apper^Uy  plaintiff  got  well. 
Tlie  doctor  evldmtiy  meant  by  "appar^tly" 
that  plaintiff  appeared  to  get  well,  as  he 
afterwards  testified  that  he  did  not  mean  to 
say  tSiat  plaintlfl  was  cured  at  tiiat  ttane, 
and  did  not  mean  to  say  that  he  was  cured 
at  the  time  of  the  trial.  There  was  suflS- 
dent  evldoice  for  1^  Jury  to  find  that 
plahitiff  bad  not  recovered  at  the  time  of 
the  last  trial,  which  was  more  then  tluree 
years  and  a  .half  after  the  Injury.  We  Ao, 
not  think  that  ttw  verdict  Is  so  large  that  an 
interference  with  It  by  ttato  court  woidd  be 
warranted. 

The  Judgment  Is  afllnned. 

An  concur. 


TOMLINSON  V.   MARSHALL  et  aL 

<N0.  13553.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
Dec.  5, 1921.  Appellants'  Motion  to  Transfer 
to  Supreme  Court  Overruled  Jan.  9,  1922.) 

1.  Master  and  servast  «=3289(l4)->Contrlbu- 
tory  aegllgenoa  of  Isexparlsaoetf  lasndry  eai- 
ploy«  oaught  by  masgle  held  for  Jury. 

Where  an  18  year  old  inexperienced  laundry 
employ?,  oiling  the  machinery,  was  caaght  by 
the  rollers  of  a  mangle  when  his  hand  was  in- 
ToluDtarily  thrust  out  aa  the  reault  of  losing 
his  balance  while  obeying  an  order  to  paaa  one 
gc4ng  into  a  narrow  passageway  behind  tha 
machine,  hoJd,  that  hla  contributory  negligence 
was  for  the  Jury. 

2.  Landlord  asd  tenant  ^167(1)— Lodlord 
held  ilabia  for  Injury  to  teaaaft  esipioyA. 

A  landlord  who  leases  an  operative  laundry 
.  with  machinery  unguarded,  in  violation  of  Bev> 
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St.  1919,  {  6786,  for  purpose  <rf  i^cratioD,  in 
Ifable,  under  sectkm  6806,  for  Injvries  snstidiMd 
br  as  emplord  of  audi  tenaot  hj  reaaon  of  aach 

UDgaarded  conditioD. 

3.  Evidence  «=»424— Employe  may  orally  show 
that  aareenont  between  employer  and  aa- 

■  other  was  not  a  lease  bnt  a  partnenhlp. 

An  emplo7tf  of  one  operaUnK  a  lamtdry  un- 
der an  fnetrument  redtins  that  the  owera 
leased  it  from  month  to  month  for  a  rental  of 
one-Half  the  net  praflta.  not  being  a  party  to 
Bueb  iDatrnment,  ia  not  copdosiTely  bound 
thereby.  In  an  action  acatnat  the  owners  for 
InJurieB  cansed  by  unguarded  machinery,  and 
may  show  by  oral  testimony  that  the  relation 
between  defendants  and  bis  employer  was  not 
that  of  landlord  and  tenant,  or  that  the  leaae 
was  so  modified  that  the  operation  of  the  laun- 
dry was  thereafter  participated-  .in  defend- 
ants as  partners  or  employcra  of  bis  employer. 

4.  Appeal  and  error  «=s>iOO((l)— VenHot  sup- 
ported by  any  substantial  evitfeaoe  not  dis- 
turbed. 

If  there  is  any  substantial  evidence  to  anp- 
port  a  verdict  for  plaintiff,  the  nrdEet  will  not 
be  distorbed  on  appeal. 

5.  Landlord  and  tMiaat  <S=3lS(3)— Master  and 
servant  «=s>277— Fladlng  Issue  of  relatloa 
created  by  operatloi  af  la«n*y  Kndar  leaaa 
kald  jHCtlfled. 

In  an  emi^yfl's  action  against  the  owners 
of  a  laundry  for  Injories  by  onfiiarded  machin- 
ery, evidence  held  to  support  a  Terdict  for 
plaintiff  on  Hie  ground  that,  notwithstanding 
a  written  instrument  redting  a  contract  of 
lease  between  def«idanta  and  plaintiff's  em- 
ployer, defendants  actually  operated  the  Isnn- 
dry  as  their  own,  and  that  plaintrfTs  employer 
was  not  a  tenant  bat  an  emi^oyff  of  defendants. 

Bland,  J.,  dissenting  In  part. 

Appeal  from  Charlton  drcnit  Coort*  Charl- 
ton County;  Fred  Lamb,  Judge: 

Action  by  wnilam  Tomllnson,  by  Jennie 
Tomllnson,  next  friend,  against  Jobn  Mar- 
shall and  another.  Judgment  tor  plaintiff, 
and  defendants  appeal.  Affirmed. 

M.  0.  Roberts,  of  St  Louis.  Gilbert  Lamb, 
«f  Salisbury,  and  Faxris  ft  Sona,  of  Blchmond, 
f (»:  appellanla. 

fiarris  U  Mioox^  ot  Bzodalor  Springs,  tor 
reapoDdwt 

TRIMBLH,  P.  3.  Plaintiff,  an  IS  year  old 
boy,  was  Hn  employe  In  steam  laundry.  Hb 
duties  were  to  oil  the  laundry  machinery  and 
to  Are  the  wglne.  He  was  inexperienced  In 
sodi  work,  havlnff  done  nothlnc  of  tb«  kind 
beforeb  except  to  fire  the  engine  ot  a  tbreab- 
Ine  machine  for  a  short  ttme. 

About  a  miBk  after  he  had  been  at  work  tn 
the  laundry,  be  was  ordwed  1^  Frederidu, 
the  man  In  cbarge  of  the  laundry,  to  go  to 
tbe  rear  of  one  of  the  machines,  a  laundry 
man^e,  and  oil  a  part  of  Its  maddnwy.  This 
iiiBdiine  *at  out  a  short  distance  from  tbe 


wan,  and  plaintiff  "went  b  I 
tbe  west  end  of  the  machl: 
this,  ITrederldi^  wife  tod  d  I 
back  beliind  Hie  madiine. 
going  oat,  Mrs.  I*»ederi^ 
they  met  in  tlie  narrow  spac  i 
two  feet  from  0te  east  eni 
She  backed  up  against  tbe  i 
sayed  to  pass  ber,  bsTing  111  i 
chine.  In  attempting  to  get  < 
overbalanced,  and,  being  ab  I 
voluntarily  threw  oot  hia  hi 
caught  by  tbe  roUers  of  tb  i 
badly  mashiad  and  burned  I 
amputated.   He  bronf^t  tb 
agesi  baaing  It  upon  nefl^Ugei  I 
to  guard  the  machine  as  ret  i 
6786,  B.  S.  1919^  rmeevfdai 
that  it  was  neoessary,  at  tin 
to  go  behted  the  madilne  I 
tbeir  woA,  and  ttie  narrow  s. 
machine  and  tbe  wall  had  to 
for  this  puipose.  The  evida 
that  aa  maddne  was  not  ; 
guard  to  ^otect  emiAoyds  fi 
thus  golx«  to  Its  rear:  tliat 
were  thus  guarded;  and  ths 
have  been  provided  that  won] 
cacleuB  and  would  not  have 
tbe  opersttmi  of  ttie  madilne, 
ed  in  a  Terdlet  and  Judgme 
favor  for  f2j00(^  and  deBBO 
pealed. 

There  Is  no  Contention  thi 
was  snA  fliat  a  gaud  was  i 
the  atatnte^  nor  is-  any  e 
agaliiBt  the  Imsfcrtictlons  or 
trial.  The  contention  is  ttiat 
ftre  not  UabM,  and  Oerefore 
to  tbe  erldanee  should  have 
fnis  rests  upon  two  dalms, 
Uiat  abent  tda  days  before  p 
defeodfints  had  leased  tbe  bi 
former  foreman,  nndedcks,  < 
ly.  at  Oie  time  i^alntlff  was  l 
and  not  defendaaCs,  was  tvei 
nesa  ot  eetaUishmoit;  seocm^ 
was  gnlltv  ot  omtrlbatory  ne« 

[1]  As  to  this  last-mentlmu 
think  Uttle  need  be  said.  1 
only-  dladosas  evidence  snppt 
omutances  sorronndlng  the  be 
Injury  as  hereinbefore  detalli 
shows,  aooordlng  to  Tredolc 
mony,  that  at  the  time  his  v 
In  bdib^  the  mangle  he  to: 
come  oat  from  behind  it  So  t 
evidence,  the  Jury  could  find 
in  both  scAug  In  and  onaing  on 
tiie  orders  of  ttie  man  in  chart 
not  be  {rarranted  In  holding  tbi 
old  Inexperioiced  boy,  obeyin, 
guUty  of  coitributory  negligen; 
of  law,  when  his  hand  was  thut 
tbmst  out  and  into  contact  wl 
aa  a  result  of  bis  losing  his  1 
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passed  the  lady  in  the  narrow  space  where 
they  met  Wilson  v.  United  R.  Co.,  169  ^fo. 
App.  405,  X52  8.  W.  426:  SuUiran  t.  Han- 
nibal, etc.,  R.  Co.,  107  Mo.  66.  78,  17  S.  W. 
748,  28  Am.  St.  Rep.  388 ;  Butz  v.  March  Bros. 
Const.  Co.,  109  Mo.  279,  07  S.  W.  89R;  Dow- 
llnsr  T.  AUen,  102  Mo.  218,  14  S.  W.  751; 
Schroeder  v.  Chicago,  etc^  R.  Co..  108  Mo. 
322,  18  S.  W.  1004,  18  L.  R.  A.  827.  The  at- 
tempt to  pass  the  lady  In  the  apace  afforded 
was  not  fraught  with  snch  imminent  and  ap- 
parent danger  that  no  reasonable  man  wonld 
have  attempted  It  Indeed,  plaintiff  would 
have  gotten  safely  had  it  not  been  for 
the  unforcocon  occurrrace  of  his  getting  over- 
balanced, thereby  causing  him  to  Involun- 
tarily thruBt  out  his  hand  to  where  It  was 
caught  by  Qie  rollers.  Fredericks  himself 
says  that  when  plaintiff  attempted  to  get  by 
It  was  by  his  exiHreased  Order,  and  that  he 
had  done  the  same  thing  hlmaelf.  The  ques- 
tion of  ccmtribntory  negligence  Uierefore  was 
clearly  one  for  the  Jury. 

[2]  Hie  other  dtfenae,  that  the  laundry  had 
been  leased  by  defendants  to  Fredericks,  and 
that  conaeqnently  at  tiie  time  of  plalntUTs 
injury  they  were  not  operating  the  laundry, 
Is  met  by  a'  tvoUAA  contention  on  fdalntUTs 
part:  First  that  notwithstanding  the  wrlt- 
tra  Instrument  between  defendants  and  Fred- 
ericks denominated  a  leaae,  the  defendants 
did  not  assume  the  rdaUon  of  landlord  nor 
did  Fredorlcks  occupy  the  position  of  a  mere 
tenant  but  that  the  defendants  retained  an 
Interest  In  and  a  oontrol  over  the  business  et- 
thiv  as  partners  or  emi^yera;  second,  that, 
ev^  if  Fredwlt^  could  be  aald  to  be  a  real 
traant  and  the  d^oidanta  merely  landlords, 
nevertheleas  they  were  llaUe,  in  view  of  the 
provlaltHis  of  section  6786,  and  especially  of 
section  6806,  R.  S.  1919,  Inasmuch  as  they  were 
owners  of  the  laundry  plant  the  "establish- 
ment" or  "business"  mentioned  is  said  sec- 
tion 6806,  and,  in  violation  of  the  terms 
thereof,  did  "aid"  and  "abet"  the  vlolaUon 
of  section  6786  by  leasing  that  establishment 
and  business  to  Frederldcs  with  the  machines 
thereof  In  an  unguarded  condition.  In  this 
(XMuectlon  It  may  be  wdl  to  observe  that  the 
OKBtaitlon  Just  stated  does  not  mean  that 
if  the  owner  of  a  building  leases  the  same 
to  the  operator  of  a  factory,  establishment 
or  business  (who  in  the  conduct  of  snch  busi- 
ness violates  section  6786  in  faiili«  to  guard 
his  machines),  such  owner  or  landlord  Is  roi- 
d^red  liable  under.the  aforesaid  statntea.  In 
this  case  the  defendants  did  not  own  the 
building;  they  merely  owned  the  laundry 
ptent  or  outfit  and  the  laundry  business  as  a 
going  concern.  In  the  conduct  of  such  busi- 
ness they  failed  to  have  the  madilne  guarded, 
and  they  leased  the  plant,  establishment  and 
business,  a  going  concern  then  In  operation, 
with  the  nia<dilnes  thereof  in  an  unguarded 
ccmdition.  The  question  Is  whethw.  under 
these  olrcnmstances,  they  come  within  the 
meaning  of  section  0806,  in  that  they,  as  own- 


'ers  of  that  going  business,  by  leasing  the 
I  same  with  the  machines  there^  unguarded, 
I  have  not  thereby  assisted,  or,  as  the  statute 
I  puts  It,  aided  and  abetted,  the  tenant  In  vio- 
i  lating  sectl(m  6786,  and  thus  rendered  them- 
I  a^ves  liable  in  damages  to  one  injured  by 
i  such  unguarded  machine.  The  question  is  an 
'  interesting  one.  but  eo  t&r  as  we  have  been 
able  to  find,  has  never  been  directly  and 
specifically  passed  on  by  the  courts. 

It  is  no  doubt  well  settled  that  a  landlord, 
in  the  absence  of  an  agreement,  is  not  liable 
for  repairs,  or  for  the  consequences  of  a  lack 
of  repairs.  But  if  he  has  madilnery  In  the 
operation  of  a  factory  business,  the  condittou 
!  of  which  machinery  Is  such  as  to  be  a  nui- 
sance, or  If  its  tweratlon  without  guards  Is  a 
.  violation  of  a  statute^  and  be  leases  it  in 
that  condition,  is  he  liable  to  a  party  injured 
I  whom  the  statute  intended  to  protect  even 
though,  as  In  this  case,  the  Injured  person  is 
an  employe  of  tlie  tenant? 

In  dealing  with  the  question  of  a  land- 
lord's liability,  even  though  the  tenant  is  In 
ilctual  occupation  of  the  demised  property, 
our  Supreme  Court  quoting  the  language  of 
Taylor  on  Landlord  and  Tenant  (8th  Ed.)  { 
174,  says: 

"The  rule  in  sudi  cases  is  that  the  'land- 
lord's liabilities  in  respect  of  possession,  are 
in  general  saspeuded  as  soon  as  ttie  tenant 
commences  his  occupation.  But  when  injuries 
result  to  a  third  person  from  the  faulty  or 
defective  constrnction  of  the  premises,  or  from 
their  minons  condition  at  the  time  of  the  de- 
mise, or  becaaae  tbcy  then  contain  a  nnisaoce, 
even  if  tliis  only  becomes  active  by  tbe  tenant's 
ordinary  use  of  the  premises,  the  landlord  is 
still  liablf^  notwithstanding  the  lease.' "  Fel- 
hauer  v.  City  of  St.  Louis,  178  Mo.  635,  646. 
77  a  W.  843,  845. 

See,  also,  mi  this  point  House  t.  Metealf, 
27  Conn.  681,  640;  Hayes  v.  Nortbem  Pac. 
R.  Co.,  74  Fed.  279,  282,  2U  C.  C.  A.  52;  Ar- 
rowsmlth  v.  NashvlUe,  etc,  B.  Co.  (C.  C.)  57 
Fed.  165,  178.  In  2  Wood  on  Landlord  and 
Tenant  i  S61,  p.  869,  it  Is  said  that— 

While  tbe  landlord  is  not  liable  for  Injuries 
from  defects  arising  during  the  term,  yet  "when 
tbe  premises,  at  the  time  when  they  are  leased, 
are  in  so  def^ve  a  condition  as  to  be  per 
$e  a  nuisance,  especially  when  they  are  leased 
for  a  quan  public  use,  tbe  landlord  Is  remransi- 
ble  for  injuries  resulting  either  to  the  tenant 
or  third  persons  lawfully  upon  the  prenisea 
therefrom."    (Author's  italics.) 

In  Carrigan  v.  SttUwell,  97  Me.  247,  250. 
04  Atl.  880,  61  L.  R.  A.  163,  It  was  held  that 
a  landlord  who  rented  a  building  without 
Are  escapes  was  liable  for  tbe  death  of  one 
caused  by  such  lack,  even  though  the  bulling 
was  at  the  time  In  the  possession  of  the  ten- 
ant It  Is  also  held  that  the  landlwd,  as 
owner  of  a  building,  is  liable  to  employes 
therein  for  failure  to  have  had  fire  escapes 
constructed  which  ttie  statute  reQolrea.  Wil- 
ly V.  Mulledy,  78  N.  T.  310,  84  Am.  Rep.  536; 
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Stelert  t.  Coulter,  54  Ind.  App.  643,  103  N. 
E.  113.  lie,  103  N.  B.  117;  MoLaughUn  t. 
Armfleld,  68  Hun.  376,  12  N.  Y.  Snpp.  164; 
JobusoD  r.  Snow,  201  Mo.  400,  100  S.  W.  5. 
While  fire  escape  cases  may  not  be  directly 
and  wholly  in  point,  yet  by  analogy  they  pre- 
sent parallel  reasoning  which  sni^rts  the 
theoiy  of  liability  her^u  consider^,  and  are 
therefore  deemed  to  be  applicable;  for  sec- 
tloD  6786  does  not  say  who  shall  provide  the 
guards,  and  section  680G  says  any  owner  who 
aids  or  aaslsts  In  a  vlolatlw  of  the  statute 
commits  an  offense.  Here  the  d^endants, 
as  landlozds,  lease  a  going  concern,  an  opera- 
tive laandry,  tiie  machinery  of  which  they 
ace  maintaining  In  a  condition  f<«bidden  by 
the  statute,  and  th^  lease  it  to  a  tenant  for 
the  purpose  of  operation  and  knowing  for  a 
certain^  that  it  will  be  operated  by  employes. 
Under  the  above  statutes  and  the  general 
law  regulating  liability  for  a  violation  there- 
of, it  would  seem  that  tbey  would  have  no 
man  right  to  lease  it  In  Uiat  condition  than 


ing,  before  he  deliver*  the.  possession  of  the 
baildicg  to  his  lessee;  uid  we  so  hold.  TtM 
duty,  in  the  first  instance,  rests  upon  the  own- 
er to  eonstmct  guards  aliout  such  appliances, 
even  it  it  should  be  held  that  Oie  continuous 
duty  rests  -apon  the  lessee  to  keep  them  guard- 
ed while  they  are  In  bis  ezdusfve  possession 
and  control." 

To  the  same  effect  see,  also,  2  McAdam  on 
Landlord  and  Tenant,  p.  lffl.4,  1  10;  1  nf- 
fany  on  Landlord  and  Tmant,  p.  68(>,  |  102. 
It  woidd  seem  tbat  if,  In  ttie  above  quota* 
tion,  tta«  words  'laundry  machinery  at  bnsl- 
necBT'  (the  subject-matter  of  the  lease  her^  be 
snbstltnted  for  the  word  "building,"  tbe  Ian- 
guaj;e  wonld  fit  this  case  like  a  ^Te  upon 
the  hand.  Section  6786  says  sucb  machines 
as  the  one  in  question  shall  be  guarded  when 
possible;  wltiurat  saying  vi^o  shall  be  le- 
quired  to  place  or  maintain  the  guards.  Sec- 
tion 6806  Is  very  swe^ing  In  its  terms,  and 
makes  every  one  who  assists,  or  aids,  or 


they  would  have  to  operate  It  in  that  oondl-  j  a"***  the  violation  of  the  statute  liable.  That, 
tion.  I  it  seems  to  me,  'taiean8  to  Include,  and  does 

In  Tvedt  V.  Wheeler,  70  Minn.  161,  167,  72 ;  Include,  every  person  who-  Is  a  party  to  put- 


N.  W.  1062,  the  statute  required  that  open 
places  necessary  for  the  operation  of  an 
etevator  should  be  guarded.  A  "wheel  hole," 
through  which  a  cable  on  pulleys  ran  up  and 
down  tbrough  the  floor  to  the  c^lng,  was 
not  guarded.  In  that  condition  the  building 
(jost  as  in  this  case  tbe  laundry  machinery) 
was  leased  to  a  tenant,  and  vvhlle  it  was  to 
tht!  letter's  possession  Oie  plaintiff  was  hurt, 
tjot  neveitbeloss  the  landlord  was  held  liable. 
Hie  court,  while  disclaiming  a  decision  that 
the  statute  imposed  a  continuing  duty  upon 
tbe  landlord,  said: 

"The  question  arisiiig  upon  tbe  facts  of  this 
caw  is  whether  tbe  owner  of  the  building,  who, 
while  the  building  is  in  his  possesaion,  neglects 
to  comply  with  the  statute,  as  to  dangerous  ap- 
pliances which  it  Is  practicable  to  guard  and 
which  are  a  part  of  tbe  buiMing  Itself,  who 
tons  it  over  to  bis  lessee  witb  no  fence  or !  of  the  prop^ty,  also  charges  them  with  bdng 
inird  about  sucb  appliances,  is  liiU>]e  to  an  I  the  operators  of  the  laundry  as  oqimrtners. 


ting  the  unguarded  madiinery  into  operation 
or  tlie  maintaining  of  It  In  that  condition. 

[1]  Defendants,  howevra,  In  addition  to 
contesting  the  soundness  of  this  view,  say 
that  plaintiff's  petition  Is  not  founded  upon 
any  such  theory.  If  the  petition  is  broad 
enough  to  cover  defendants  as  owners  of  the 
plant  and  macliln^,  then  it  seems,  at  least 
to  the'  antbor  hereof,  that  it  is  not  a  question 
of  the  pleading  in  the  petition,  but  rather  a 
matter  of  the  defoidanta  falling  in  their  de- 
fense' that  they  were  landlords,  having  leased 
the  business  and  machinery  In  that  unguard- 
ed condition  ten  days  prior  to  the  Injury, 
There  Is  no  question  but  that  the  machine 
was  unguarded  both  at  the  time  of  the  in- 
jury and  of  the  so-called  lease. 

The  petition,  while  it  does  plead  the  stat- 
ute and  diarges  the  defendants  as  owners 


raplDree  ot  the  lessee,  who  is  injured  by  rea- 
■oa  «t  the  fact  that  no  guard  was  ever  placed 
around  them  by  either  the  owner  or  tbe  les> 
see." 

The  court  In  the  above  case  further  said: 

"Tbe  purpose  of  the  statute  is  plain.  It  was 
intcDded  to  guard  human  life  and  protect  hu- 
>nui  bodies  from  beiog  mangled.  It  is  e  po- 
lice regulation  founded  upon  sound  public  pol- 
:cT,  and  courts  ought  not  to  strain  or  restrict 
by  constmction  its  language  f>o  as  to  impair 
its  nsefal  operation.  It  should  be  eonstroed 
Nt  as  to  ^eetnate  the  wise  and  kamase  pur- 
poses of  its  enaetmcnt  While  tbe  statute  does 

Bot  impose  the  duty  of  guarding  sucb  appU-   

ances  upon  the  owner  by  name,  its  terms  being  ,  *  ,.^1  tiZ,^  \^ril^^^^r^^^^ 
positive  and  sweeping  that  such   appliances         ^  """^  P^**  *°  December  20,  1017. 


and  cbarites  them  -with  the  duty  of  maintain- 
ing a  guard  and  of  thus  neglecting  the  duty 
they  owed  to  plalntitt  in  the  reUitlan  of  mas- 
ter and  servant  existing  between  them  and 
the  plaintiff.  So  that  it  may  be  proper,  in 
order  to  determine  wh^lier  plaintiff  made  a 
case  on  the  petition  as  it  now  stands,  to 
examine  Into  plaintiff's  other  contentitm, 
nam^,  tfaat^  notwithstanding  the  Instru- 
ment called  a  lease,  the  defendants  did  not 
assume  the  relation  of  landlord,  but  contin- 
ued the  btisinees,  retaining  an  Interest  there- 
in and  a  control  tliereover,  eittier  as  partners 
with  B'redNlcks  or  as  his  em^yera  . 
Tbe  evidence  shows  Cbat  the  defendants, 


■hall  be  so  guarded,  yet  there  is  no  reason 
wb;  the  owner  of  a  boildiag  should  not  be  re- 
quired to  comply  with  tbe  statute,  as  to  sucb 
dangerous  apidiuKes'Ss  area  part  ot  bis  build- 


owned  the  madiinery  in  question  and  oper- 
ated the  laundry  vnder  the  name  <tt  the 
Richmond  Steam  Laundry.  Alwut  six  or 
eight  weeks  prior  to  the  abeve*naitflDB«d 
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date,  FTederi<^  4  man  of  no  means  and  a 
stranger  In  that  community,  came  to  Bldi- 
mond  and  was  employed  t»y  the  defendants 
as  tbeir  foreman  In  tbe  lanndry.  The  de- 
fendants were  engaged  in  mercantile  and 
other  pursuits,  and  did  not  perform  the  ac- 
tual work  of  running  the  laundry  at  any 
time.  Tliey  claim  that  the  laundry  was  not 
paying,  and  finally  on  December  29,  1917, 
tbey,  Instead  of  closing  the  laundry,  leased 
it  to  KrederickB  under  an  instrum^t  whliSi 
reads  as  follows: 

^ThiB  contract  made  and  entered  into  this  tbe 
28th  day  of  December,  1917.  by  and  between 
B.  K.  and  John  M.  Marshall,  parties  of  the  first 
part,  and  Joseph  Fredericl^  party  of  the  sec- 
ond  part,  witnesses:  That  the  parties  of  the 
first  part  have  this  day  leased  to  the  party  of 
the  second  part  the  Richmond  Steam  Laanary 
and  grounds,  being  on  lot  one  (1)  in  Marshall's 
adffition  to  the  dty  of  BIchmond,  Ray  county, 
Mo.,  and  has  taken  a  list  of  articles  on  band 
to  be  accounted  for  by  tbe  second  party  to  tbe 
first  parties.  This  lease  to  continue  from 
month  to  month,  and  either  part?,  by  giviDg 
five  days'  notice,  can  terminate  the  term  for  tbe 
next  succeeding  month.  The  second  party  will 
pay  to  the  first  iMtrties,  as  rent  thereon,  both 
for  tbe  lot,  fixtures,  and  appliances,  a  sum 
equal  to  one-half  of  the  n^t  profits  in  each 
month.  The  second  party  wtti  keep  a  book  ac- 
count of  bis  expenses  and  receipts  and  bal- 
ance them  on  the  29tb  day  of  each  month.  Any 
failure  on  his  part  shall  operate  as  a  release 
of  this  contract  upon  request  of  the  first  par- 
ties. In  which  event  tbe  second  par^  agrees 
to  quit  and  surrender  the  peaceable  posses- 
sion of  said  leased  premises  to  first  parties, 
tbeir  heirs  and  asngns,  without  notice,  and 
also  to  account  for  all  moneys  in  bis  bands  re- 
ceived as  net  proceeds,  ana  wOI  pay  to  first 
parties  one-halt  of  said  amounts.  Second  par- 
ty can  employ  his  own  men  and  help  by  the 
month,  making  their  term  expire  on  tbe  29th  of 
each  month,  rnifs  contract  to  ran  not  exceed- 
ing twelve  m<mths '  from  this  date,  at  whidi 
time  second  party  will  surrender  the  leased 
premises  to  first  parties,  their  heirs  and  as- 
signs, unless  this  contract  be  indorsed  in  writ- 
ing for  a  period  of  one  year  more.  Contract 
not  to  be  sublet,  or  any  one  else  subslitnted." 

On  its  face,  the  written  lastnuaent  may, 
nnd  perhaps  doee,  appear  to  be  a  lease,  and 
.tends  to  show,  so  far  as  the  Instmment  It- 
self goes  that  defendaDts-did  not  operate  tbe 
laundry,  but  that  the  same  was  to  be  oper^ 
ated  by  Fredericks  as  their  tenant. 

But  It  must  be  remembered  that,  even  If 
the  written  Instrument  appears'  to  be  a 
straight-dut  lease  with  nothing  on  Its  face  to 
Indicate  otherwise,  nerertheless,  the  plain- 
tiff, not  being  a  par^  to  It,  Is  not  concluslTe- 
ly  bound  thereby.  He  Is  free  to  vary  Its 
terms  by  oral  evidence,  that  is,  to  show  by 
oral  testimony  that  the  status  between  de- 
fendants and  Fredericks,  at  least  as  to  the 
<H>eratlon  of  the  laundry,  was  not  that  of 
landlord  and  tenant,  or  he  can  show  that, 
notwithstanding  the  terms  of  the  written 


lease,  the  same  was  subsequently  bo  modified 
and  changed  by  mntaal,  oral  agreement  that 
the  operatiCHi  of  the  lanndry  thereafter  was 
not  by  FrederlcfeB  as  a  tehant,  with  defend- 
ants as  landlords,  but  that  the  operatlwi 
tbereof  was  participated  in  by  defendants  as 
partners,  or  as  emplaycrs  of  Frederldcs,  and 
the  plaintiff.  It  is  well  settled  that,  where 
the  suit  Is  not  between  the  parties  to  an  in- 
strument nor  based  thereon,  one  can  question 
the  instrument  itself  and  dispute  the  status 
It  apparently  creates  end  show  that  as  an  ac- 
tual fact  the  status  was  otherwise.  McKee 
V.  St.  Ixrals,  17  Mo.  184, 190 ;  Cordes  Stras- 
zer,  8  Mo.  App.  61;  Leckie  v.  Bennett,  160 
Mo.  Appv  145, 141  S.  W.  706 ;  17  Cyc.  749,  750. 

And  even  though  tJie  written  agreemept' 
was  in  fact  a  lease,  yet  it  was  wltUn  the 
power  of  the  parties  to  modify  It  by  parol, 
and  if  they  actually  did  operate  the  laundry 
under  an  aitirely  different  arrahgement  or 
agreement,  their  former  written  agreement 
was  thereby  abrogated.  In  other  words, 
plalntifTs  rights  are  to  be  determined  by  what 
ihey  actually  did,  and  not  by  what  they  said 
to  each  other  In  the  written  Instrument 
would  be  Ame.  Sanders  Pressed  Brick  Ga  t. 
Barr,  76  Mo.  App.  360,  386;  Pim  t.  Oiear, 
64  Mo.  App.  175;  Bo^d  v.  Carap^  81  Bfo.  163; 
Polk  T.  Wflstera  Assurance  Co.,  114  Mo.  App. 
514.  S18,  90  8.  W.  397. 

[4,  I]  It  must  also  be  borne  In  mind  that 
the  verdict  of  the  Jury  In  ttils  case  is  In 
plalntUTs  favor.  Hence,  if  there  Is  any  sub- 
stantial evidence  to  support  it,  on  the  Issue 
here  under  consideration,  the  plaintiff  must 
be  allowed  to  prevail.  In  other  words,  de- 
fendants cannot  have  the  Judgment  over- 
turned merely  on  tiie  theory  that  ttM  terms  of 
the  written  lease  Itself  show,  as  a  matter 
of  law,  that  defendants  were  landlords  and 
that  Fredericks  was  the  (qierator  of  tbe 
laundry  as  their  tenant  This  being  true 
the  only  Question  we  have  to  determine  la 
whether  there  was  evidence  In  pUdntiff's 
behalf  tending  to  diow  that,  notwithstanding 
the  writing,  defendants  actually  operated 
the  lanndry  as  their  own;  Fredericks  and 
plaintiff  being  their  mploy^  We  are  of  the 
opinion  that  there  was  such  evidence,  and 
when  we  connect  it  with  the  rircamatanoea 
and  reastmable  Inferraces  to  be  drawn  from 
an  the  facts,  it  Is  dear  the  verdict  is  based 
on  substantial  evidence. 

In  the  first  place  the  business  was  owned 
and  run  by  defendants  to  within  ten  days 
of  the  Injury.  Tbe  business  was-  conducted 
after  the  lease  Just  like  it  was  before  tbe 
lease,  except  that  Frederldcs'  pay  was  In- 
creased to  one-half  the  net  profits  and  he 
was  given  a  little  broader  authority.  After 
the  so-called  lease,  was  made,  the  budness 
was  stIU  run  In  the  name  of  the  defendants. 
This  last  fact  Is  strmuously  oontrorerted. 
bat  the  whole  evidence  -on  Uie  subject;  aad 
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SCOBEY  V.  ALLEN  COOPERAGE  CO. 
(No.  2917.) 

(Springfield  Court  of  Appeals,  mwourl.  Jul 
14.  1822.) 

1.  MutM'  ud  lervuit  «»286(4I)— Negligam 
In  falllig  to  warn  Innipaileneetf  •mployi  law- 
iae      fallM  trMb  Mi  for  Jary. 

In  an  action  for  Injoriet  to  an  Inexperienced 
employ^  sawing  a  fallen  tree  into  lose  while 
the  top  was  lodged  against  other  trees,  wheth- 
er bis  foreman  was  negligent  in  failing  to  warn 
him  of  the  danger  of  being  struck  by  the  log 
which  barst  and  fell  towards  him  because  of 
the  preaanre  held  for  the  jar;. 

2.  Maater  and  aarvant  «=9289(0)— ContHbuto- 
ty  neglta^nce  of  Inexperienced  employi  aaw- 
Ing  fallen  tree  Into  logs  held  for  jury. 

Whether  an  inexperienced  employ^  sawing  a 
fallen  tree  into  logs  was  guilty  of  negligence 
contributing  to  his  injnries,  sustained  when 
struck  by  the  log  which  burst  and  fell  towards 
him  because  of  the  pressure  from  the  top  of  the 
tree,  held  for  the  jury. 

3.  Master  and  servaat  «s:>288(l I)— Aasump- 
tloH  of  risk  by  laaxperlenced  employ^  saw- 
ins  fallen  tree  Into  logs  held  for  Jury. 

Whether  an  inexperienced  employ^  sawing 
a  fallen  tree  into  logs  assumed  the  risk  of  be* 
ing  struck  by  log  when  it  burst  and  fell  towaraa 
him  because  of  the  pressure  held  for  the  jury. 

4.  Master  and  servant  <&s>262(4) --Contributo- 
ry negligence  need  not  be  pleaded. 

In  action  for  injuries  to  employ*,  employer 
need  not  plead  contributory  negligence. 

5.  Maatar  and  servant  «»262(3)^AssumplloB 
of  risk  aaed  aot  ba  pleaded. 

Employer  need  not  plead  aasumption  of 
risk  to  avail  himself  thereof. 

6.  Trial  ^156(2,  3>^ialBtlff's  wMoaco  tak- 
en aa  trae,  and  defandanf s  avMsnot  oxoladad 
on  demurrer  to  svidancs^ 

On  defendant's  demurrer  to  the  eridence* 
an  of  plaintUTa  evidence  must  be  taken  aa  true, 
as  weU  aa  every  reasonable  inference  deducible 
therefrom,  and  the  evidence  on  the  part  of 
the  defendant,  which  Is  contradlctad,  must  ba 
considered  as  exdnded. 

7.  Master  and  servant  «»284 (2)— Relation  of 
foreman  8r  Independent  eontraotor  held  for 
jury. 

Id  action  for  injuries  to  employ*  catting 
logs,  the  question  of  whether  the  person  who 
hired  plaintiff,  and  whose  negligence  was  al- 
leged to  have  caused  the  injury,  was  defend- 
ant'a  foreman  or  was  an  independent  contrac- 
tor held  for  the  jury. 

8.  Master  and  servant  «=>88(3)— Employer 
held  estopped  to  assert  Injured  employe's 
employment  by  Independent  oontractor. 

If  employer's  manager  told  millyard  em- 
ploy* to  work  for  named  person  in  cutting 
timber,  and  informed  him  that  he  would  he  paid 
for  such  work  at  employer's  office  in  same 
manner  as  when  working  in  millyard,  and  that 
in  working  for  such  person  "you  are  working 


for  us,"  the  employer,  tn  action  for  injnries  to 
the  employe  sustained  while  cutting  timber, 
was  estopped  to  rely  upon  defmse  that  aneb 
peram  was  an  Independent  eontraetor. 

Appeal  from  drcnit  Court,  Dunklin  Coun- 
ty; W.  S.  0.  Walker,  Judge. 

Action  by  J.  T.  Scobey  against  the  Allen 
Cooperage  Company.  Judgmmt  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

T.  R.  B.  Ely  and  H.  B.  Pankey.  botb  of 
Kennett,  for  appellant. 
A.  L.  Harper  and  McKay  ft  Jones,  all  of 

Kennett,  for  responden}:. 

BRADLET,  J.  This  Is  on  action  for  dam- 
ages for  personal  injury.  On  trial  below 
before  the  court  and  a  Jury,  plaintiff  obtain- 
ed a  judgment  for  f600,  and  firom  this  judg- 
ment defendant  appealed. 

Plaintiff,  with  one  Wilbanks,  was  engaged 
In  cutting  stave  timber.  They  bad  cut  a 
tupelo  gum,  someUiIng  like  18  incbea  or  2 
feet  at  the  butt,  and  about  a  40-foot  taper- 
ing body.  The  tree  did  not  clear  the  stump, 
which  was  about  2%  or  8  feet  high,  nor  did 
ft  fall  entirely  to  the  ground,  but  lodged 
against  three  trees  in  such  manoO'  tbat 
there  was  conaiderable  prraure  transmitted 
to'tbe  body  of  the  fallen  tree.  The  three 
trees  were  up  near  the  top  of  the  fallen  tree. 
Fastened  at  the  stump  and  held  firm  near 
the  top.  the  log  of  the  tree  was  In  a  strain, 
as  sMue  of  the  witnesses  expressed  It.  The 
tree  had  taUea  so  nearly  down  that  It  was 
low  enou^  to  saw,  and  plaintiff  and  Wil- 
banks, with  a  6-foot  crosscut  saw  started  to 
saw  off  a  log  about  20  feet  from  the  stump. 
Phtlntiff  was  on  the  right-hand  side  .of  the 
tree,  and  was  sawing  right-handed,  his  right 
ftoot  and  leg  f«^rd  and  next  to  the  Ipgl 
At  the  place  where  the  Ic^  was  being  cut 
off  the  tree  was  a  fbot  or  18  Inches  in  diame- 
ter. B^bre  the  saw  was  hurled  the  log  spilt 
or  burst,  and  swung  or  fell  towards  plaintiff 
became  of  the  pressure  In  his  direction,  and 
broke  Us  right  leg. 

Plaintiff  alleged  that  he  was  Inexperienced 
In  cutting  timber,  and  that  be  so  Informed 
Wilbanks,  who.  be  aliased,  was  deftedant^ 
foreman.  He  also  alleges  that  he  fnfonned 
Wilbanks  that  he  would  rely  upon  him  to  be 
on  the  lotAont  and  warn  him  of  any  danger, 
and  that  Wilbanks  promised  and  agreed  to 
be  on  the  lockout  and  to  warn  him  of  any 
danger.  Plaintiff  further  aUeges  that  be 
suggested  to  Wilbanks  that  the  tree  be  re- 
moved from  the  stump  before  (hoy  attempted 
to  cut  the  same  into  logs,  bnt  tbat  Wilbanks 
stated  that  sndi  was  not  necessary,  that 
they  could  use  wedges  to  prevoit  pinching, 
and,  relying  upon  the  knowledge  and  skill 
of  Wilbanks,  plaintiff  alleges  that  he  pro- 
ceeded and  was  Injured.  Plaintiff  followa 
these  specific  allegatlona  with  an  alle^tton 
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that  ft  was  defendant's  duty  to  farnUdi  blm 
a  reasonably  safe  place  to  work,  and  that 
it  negligently  failed  to  do  so.  Tlk«  answer 
is  a  general  denial. 

Defendant  makes  two  assignments :  (1) 
That  its  roQUest  Cor  a  directed  vwdlct  should 
have  been  glren  at  the  close  of  the  whole 
case;  (2)  that  error  was  committed  In  giv- 
ing instructloDS  for  plaintiff. 

[1-3]  Plaintiff  testified  as  to  his  inexperi- 
ence and  bis  reliance  on  Wllbanks  as  he  al- 
lied in  bis  petition.  Concerning  his  em- 
ployment idalutlfl  testified: 

"Well,  he  [Wilbanks]  only  met  me  and  asked 
me  where  he  could  get  a  hand  and  I  told  him 
I  wanted  to  work;  I  bad  no  job,  and  he  said 
he  would  like  to  hire  me  to  saw— cut  timber  on 
Vamer  river,  and  I  told  him  1  was  afraid,  I 
never  cut  any  timber,  and  he  kept  on  insisting 
on  me,  and  I  told  him  I  would  come  out  and 
help  hii»  U  be  would  look  out  for  the  danger, 
that  I  was  afraid— that  I  didn't  know  danger  of 
th*  tree*— and  he  said  he  would." 

Speaking  of  the  situation  and  <^rcum- 
stancee  immediately  preceding  his  injnry, 
plaintur  testified  that  before  they  b^n  to 
saw  the  log  be  asked  Wilbanks  if  it  wasi 
dangerous,  and  that  Wilbanks  said :  "No,  we 
\vm  follow  it  (the  saw)  with  a  wedge  and 
ctiop  it  off  underneath  with  an  axe,  and  U 
will  not  be  dangerous,"  and  that  before  they 
got  the  saw  buried  far  enough  to  put  a 
wedge  in  the  log  burst  and  broke  bis  leg. 
Plaintiff's  case  is  bottomed  upon  the  alle- 
gation that  he  was  inexperienced,  and  sug- 
gested the  possible  danger  from  the  log  in 
its  strained  condition,  and  that  Wilbanks 
stated  In  effect  that  there  was  no  danger, 
and  that,  relying  upon  Wilbanks,  he  pro- 
ceeded and  was  injured.  Plaintiff's  evidence 
tends  to  sum^ort  this  allegation.  It  la  not 
alleged  that  WiUianks  was  negligent  In  any- 
thing that  he  said  or  did,  but  tbe  facta  from 
plain tllTa  viewpoint  are  stated,  and  support- 
ed by  the  evidence,  and  these  facts,  If  true, 
wonld  tend  to  show  negligence.  Measured 
by  a  donarrer,  the  situation  Is  this:  Plain- 
tiff Imew  nothing  about  cutting  timber;  he 
so  Informed  Wilbanks,  and  Wilbanks  prom- 
ised to  locik  out  for  him.  Tbe  tree  where 
plaintiff  was  Injured  was  in  a  strain,  and 
proved  to  be  dangerous.  Plaintiff  srased  this 
danger,  bat  was  In  effect  assured  by  Wil- 
banks, an  experienced  timber  man,  that 
ther«  was  no  danger.  We  cannot  say  in 
these  drcumatances,  as  a  mattw  of  law,  that 
Wilbanks  was  wh^  free  from  negllgenoa 
or  Omt  plaintiff  was  guilty  of  any  negli- 
genee  that  cotitrlbutad  to  bis  injury,  or  that 
he  aasniud  the  riak  whidi  he  mcoimtarBd. 

[4,1]  Neitber  oontrlbntny  neslisouie  nor 
assnmptlon  of  riEk  la  pleaded,  but,  if  elthtf 
condition  existed,  without  qnestion  plaintiff 
could  not  recover,  regardless  of  tbe  failure 
to  so  plead.  Columbia  Taxlcab  Co.  r.  Boem- 


mlch,  208  S.  W.  859;  tiamb  t.  rom^,  190 
S.  W.  988. 

As  stated,  plaintiff  did  not  allege  that 
Wilbanks  was  negligent  In  anything  that  he 
said  or  did,  except  tbe  general  all^:atlon 
that  defendant  negligently  failed  to  furnish 
bim  a  reasonably  safe  place  to  work.  Mo 
point,  however,  is  made  against  tbe  petition. 
Ne^lgmce  is  not  susc^tible  of  direct  proof, 
but  Is  an  Inference  from  facts  put  in  evi- 
dence. Hoel  V.  Land  Co.,  1T3  Mo,  App.  657, 
158  S.  W.  694.  In  Callahan  v.  Warne  et  al., 
40  Mo.  131,  loc.  cit  130,  it  is  writtoi: 

"Negligence  is  a  thing  which,  by  its  very 
nature,  pertains  to  human  conduct,  and  tbe  ac- 
tion of  the  mind  and  will.  It  is  a  something, 
invisible,  intangible,  and  for  the  most  part  in- 
capable of  direct  proof,  like  sensible  facts,  or 
physical  events.  It  Is,  in  general,  a  matter  of 
inference  from  other  tacts  and  circumstances 
vrbich  admit  of  direct  proof,  and  which  may 
raise  a  presumption  of  the  tmth  of  the  main 
fact  to  be  proved.  These  facts  and  circom- 
staoces  must  be  such  as  would  warrant  a  jury 
in  inferring  from  them  the  fact  of  negligence, 
by  reasoning  in  the  ordinary  way,  according  to 
the  natural  and  proper  relations  of  things,  and 
consistently  with  the  common  sense  and  ex- 
perience of  mankind." 

[I]  Measured  by  the  demurrer,  all  of  plain- 
tiffs evidence  must  be  taken  as  true,  as 
well  as  every  reasonable  inference  dedudble 
therefrom,  and  the  evidence  on  the  part  of 
defendant  which  Is  contradicted  must  be  con- 
sidered as  excluded.  HoUw^  v.  Bell  Tele- 
phone Co.,  195  Mo.  149,  93  S.  W.  262;  link 
V.  Bailroad,  233  S.  W.  834;  Forbes  v.  Dunna- 
vant,  198  Mo.  193,  95  S.  W.  .934.  Considered 
In  this  light  plaintiff  was  entitled  to  go  to 
the  Jury  on  tbe  question  of  Wilbanks'  negli- 
gence. 

[7]  Defendant  contends,  however,  that,  if 
it  be  found  that  Wilbanks  was  negligent 
in  and  about  tbe  matters  and  things  charged, 
still  plaintiff  cannot  recover  becanse  Wil- 
banks was  an  Independent  contractor,  and 
be  employed  plaintiff,  and  that  defendant  Is 
In  no  wise  responsible.  WUbanks  testified 
that  he  was  not  tbe  foreman  of  defendant : 
that  be  was  not  Its  agent;  that  be  was  cut- 
ting timber  by  the  1.000  feet,  and  that  de- 
fendant had  nothing  to  do  with  his  manner 
of  work  in  the  woods ;  that  be  furnished  bis 
own  tools,  and  that  one  Harris  was  woods 
foreman  of  defendant,  and  that  Harris  em- 
ployed him  to  cnt  by  the  1,000,  and  that 
he  (Wilbanks)  employed  plaintiff  and  paid , 
plaintiff  for  tbe  two  three  days  plaintiff 
worked;  and  that  defendant  had  nothing  to 
do  with  such  employment  Harris  testified 
that  he  employed  Wilbanks  to  cut  by  the  1,- 
000.  and  that  he  had  no  control  over  whom 
Wilbanks  employed  or  the  manner  of  his 
work.  Defendant's  manager,  B.  H,  Allen, 
testified  to  the  same  effect.  On  the  other 
hand  plaintiff  testified: 
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"W«II.  liia  day  that  I  mi  tilkfat  to  Mr.  WIl- 
banks  it  wu  late  in  tbe  ermiiiK,  and  the  next 
day  I  went  up  to  tbe  mill,  not  knowing  Mr. 
WUbanka  very  long,  and  asked  Mr.  Allen— I 
had  a  Job  there  on  the  stave  mill  yard  hauling 
Bawdust,  and  I  asked  him  would  he  take  the  job 
away  from  me  when  I  got  through  cutting 
timber  if  I  went  out  and  helped  WUbanka,  that 
Wilbanks  wanted  me,  and  I  didn't  pertonallj 
know  TTObasfca,  and  he  aaid,  'Oo  on  oat  and 
help  WObankB*.  that  he  needed  men  there;  that 
Wilbanki  dtdnt  have  any  men;  and  I  aays, 
'Wen,  what  about  pay?'  and  he  says,  'XOQ 
can  get  your  money  at  the  office  just  like  yon 
did;  when  you  are  working  for  Wilbanks  you 
are  working  for  oa.* " 

Plaintiff  says  that,  relying  upon  i^at  Al- 
len said,  be  went  to  work  in  tbe  timber. 
Qua  dark  was  with  plaintiff  when  he  went 
to  seo  Allen,  and  testified  substantially  to 
the  same  state  of  facts  as  to  what  Allen 
said.  One  Lebo  tratifled  that  he  was  at  the 
mlllyard  of  tbe  Allen  Cooperage  Company 
and  beard  a  amversatlaa  between  Wilbanks 
and  Allen  to  wblcb  Tnibanks  said  tbat  he 
would  work  in  the  woods  for  $2.50  per  day, 
and  that  Allen  said  to  go  ahead  and  he  would 
fiimish  tools  and  let  him  be  foreman.  A 
witness  named  Stevens  testified  tbat  he  went 
to  the  Allen  Cooperage  Company  to  see  about 
some  wood,  and  that  be  heard  Allen  ask 
Wilbanks  how  It  would  suit  him  to  take  a 
gang  of  men  and  run  tbe  timber  job  for  $2.50 
per  day,  and  that  Wilbanks  said,  "All  right" 
Plaintiff  and  Clark,  according  to  their  evi- 
dence, went  to  see  Allen  August  12tb.  Stev- 
ens fixes  the  date  when  he  heard  the  con- 
vorsatlon  between  Allen  aud  Wilbanks  as 
about  the  1st  of  August.  Lebo  fixed  no  date. 
Alien  and  Wilbanks  denied  havlog  the  con- 
versations mentioned.  We  cannot  say  that 
there  was  no  substantial  evidence  tending  to 
show  that  WUbauks  was  acting  as  defend- 
ant's foreman.  What  we  have  said,  supra, 
as  to  the  evidence  when  measured  by  a  de- 
murrer is  likewise  applicable  to  the  facts 
just  stated.  Defendant's  peremptory  request 
for  a  directed  verdict  was  properly  refused. 

Defendant  challenges  Instruction  No.  1  on 
the  ground  that  It  failed  to  require  any 
finding  of  wherein  defendant  failed  to  fur- 
nish plaintiff  a  reasonably  safe  place  to 
work.  The  Instruction  follows  the  petition 
and  evidence,  and  Is  not  broader  than  tbu  pe- 
tition. It  does  specify  wherein  defendant 
failed  to  furnish  plaintiff  a  reasonably  safe 
place  to  work  when  it  predicates  recovery 
on  the  facts  pleaded  and  In  evidence  upon 
which  plaintiff  relies. ,  General  and  specific 
□egllgsnce  are  plended  and  submitted,  but 
no  point  was  made  in  this  respect  at  the  trial 
or  here. 

Instruction  No.  2  is  challenged  on  the 
ground  that  it  assumes  facts  not  proven,  and 
thnt  there  was  no  evidence  to  support  the 
theory  that  defendant  had  waived  Its  right 
to  assert  that  Wilbanks  was  an  Independent 
contracts.  Instruction  No.  2  la  as  fbllowa: 


court  fnstnets  ilw  jnry  that,  It  yon 
find  and  bdiere  from  the  evidence  in  tUs  causa 

that  on  or  about  the  day  of  August,  1M7, 

and  before  plaindflF  began  work  cutting  timber 
for  the  defendant  under  his  employment  by 
Wilbanks,  if  any,  he  <tbe  plaintiff)  had  a  con- 
versation witii  R.  H.  Allen,  in  which  conver- 
sation, if  yoQ  find  such  conversation  occurred, 
the  said  B.  H.  Allen  informed  j^ntiff  tbat 
when  he  was  working  for  WObanks  he  wu 
working  for  tiu  company,'  and  would  get  his 
money  through  tbe  company,  and  requested  him 
to  go  on  and  work  for  Wilbanks;  and  if  yon 
further  find  from  tbe  evidence  that  tbe  said 
R.'  H.  Allen  was  the  general  snperlntendest  of 
defendant  company  and  had  authority  to  give 
such  order  and  request  to  plaiutiff;  and  if  you 
further  find  tbat  plaintiff  herein  relied  upon 
the  statements  of  tbe  said  B.  H.  AUeo,  general 
superintendent  of  said  company,  if  you  find  he 
was  superintendent  of  said  company,  and  be- 
lieve that  he  was  working  for  the  company 
when  he  was  catting  the. timber  at  the  time  be 
received  his  injury,  if  any,  as  shown  by  tbe 
evidence  herein— then,  and  In  that  event,  yon 
are  further  instructed  that  the  defendant  com- 
pany baa  waived  its  right  to  assert  tbat  Wil- 
banks was  an  independent  contractor,  and  tbe 
company  i«  now  estopped  to  deny  that  plain- 
tiff herein  was  an  employee  of  defendant  com- 
pany, and  that  limbanks  was  his  foreman  on 
the  timber  job  in  whfdi  plaintiff  was  Injured,  If 
yon  find  he  was  injured.** 

[1]  Tbe  only  fact  which  could  be  said  to 
be  assumed  In  the  Instruction  Is  that  Allen 
was  general  superintendent  There  is  no  evi- 
dence that  Allen  was  general  superintend- 
ent Harris  was  logging  superintendent,  and 
Allen  bed  no  authority  to  hire  or  discharge 
men  in  the  logging  department  Allen,  bow- 
ever,  was  over  Harris.  He  could  discbarge 
Harris,  but  had  no  authority  to  discharge  tbe 
men  Harris  employed,  according  to  the  fvi- 
dence  of  Harris.  Allen  testified  that  he  was 
manager,  that  his  duties  as  manager  were  to 
manage  the  plant  along  with  bis  8<mi,  and  that 
whatevOT  be  did  was  understood  to  be  final. 
We  think  that  tbe  mere  fact  that  plaintiff 
designated  Allen  in  instruction  No.  2  as  gen- 
eral superintendent  Is  not  of  serious  conse- 
quence. The  important  Issue  submitted  In 
this  connection  was:  Did  Allen  have  authori- 
ty to  employ  plaintiff  to  work  for  or  with 
Wilbanks?  Allen  did  not  explain  the  limita- 
tion of  his  authority.  He  said  that  whatever 
he  did  was  understood  to  be  final.  If  defend- 
ant's manager  made  the  statements  attrib- 
uted to  him  by  plaintUf,  and  idalntiff  pro- 
ceeded to  work  believing  that  he  was  work- 
ing for  defendant  then  defendant,  under  the 
facts  here,  would  be  estopped  to  rely  oo  tt» 
defense  that  Wilbanks  waa  an  independent 
contractor. 

The  judgment  belov  slieidd  be  afflnnea; 

and  it  Is  so  ordered, 

COX,  P.  J.,  and  FARRINGTON,  J.,  con- 
cur. 
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a  jury,  and  verdict  aud  Jad^iient  went  in 
favor  of  plaintiff  for  $6,000.  Motions  for 
new  trial  and  In  arrest  were  OTarruled,  and 
defendant  aiqpealed. 

Plaintffl  was  employed  by  defendmt  at 
Bemoc  In  Bollinger  county,  and  was  engaged 
In  loading  logs  from  tbe  ground  onto  cars. 
The  loading  outfit  was  on  a  spur  or  switch 
adjafent  to  the  railroad.  The  loading  was 
carried  on  by  steam  power,  wire  cable*  tongs, 
etc  A  car  of  coal  was  placed  on  a  switch 
leading  to  the  loader,  and  In  order  to  unload 
this  car  of  coal  it  wa«  necessary  to  move  it 
down  the  awlh*  to  the  coal  Wn.  To  do  this 
the  wire  cable,  the  tongs  and  a  pulley  at- 
tached to  the  car  of  Coal  were  used.  The 
tougs  were  made  fast  to  a  Btump  and  the 
cable  passed  through  the  attached  pulley  and 
then  fastened  to  one  of  defendant's  engines 
on  adjacent  logging  track.  The  cable  was 
fastened  to  the  tangs  by  being  tied  to  tha 
ring  thereof.  Ths.  force  exerted  on  the  cable 
drew  tlie  knot  in  the  cable  at  the  tongs'  ring 
80  tight  that  it  conld  not  be  loosened  except 
by  cutting  the  cable.  After  the  car  of  coal 
was  moved,  plaintiff  laid  the  knot  In  the  ca- 
ble on  a  railroad  rail,  and  with  a  cold  chisel 
and  a  hammer  was  attempting  to  cut  the 
cable  to  release  the  tongs.  While  so  en- 
gaged, and  after  plalntlfl  had  made  four  or 
five  Udcs,  a  email  piece  of  aevered  wire  about 
a  quarter  of  an  ln<di  In  length  atmcfc  plain- 
tiff In  the  left  eye,  and  totally  destioyed  the 
sight  thereof. 

Plaintiff  alleges  that  defendant's  foreman 
1  directed  Mm  to  cut  the  cable,  and  that  said 
I  cable  where  plaintiff  attempted  to  cut  it  was 
rotten  and  brittle.   Omitting  some  preliml- 
f.  Master  and  servant  «s>l2d(l)^ntlclpatto&|  narles  the  petition  alleges: 
•f  iBjary  by  defective  appliance  essential  to 
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1.  Master  and  servant  «EaB26S(5)  —  No  pro- 
•■mptioB  of  negilgenos. 

Mere  fact  that  an  employ^  wAa  Injured 
raises  no  preBumption  of  negligence. 

2.  Trial  i3=s)56(3)  —  Plaintiff's  evidence  ao- 
cepted  as  true  on  demurrer  to  evidence. 

On  demurrer  to  the  evidence,  plaintiff's 
evidence  is  accepted  as  tnie.  as  well  as  every 
reasonable  inference  dedudble  therefrom. 

3.  Neollgeaee  «s»l34(2)— May  be  Inferred  from 
farts  -In  evldenoe. 

NegUgenee  ia  xot  maeeptible  of  direct 
proof,  bat  is  an  infareaos  from  facts  in  evi- 
dence. 

4.  Negflgenoe  ^136(9)— Qoastfon  for  jory. 

If  the  mindB  of  reasonable  men  may  differ 
as  to  whether  or  not  aegligeDce  may  be  In- 
ferred from  the  facta  in  evidence,  then  the 
questioa  is  for  the  jury. 

5.  Master  and  servant  <^IOI,  102(8)— Duty 
to  furnish  reasonably  safe  applianoss. 

It  is  the  duty  of  a  master  to  use  ordinary 
cara  to  furnish  bis  servant  with  reaaonafaly  safe 
appliances  with  which  to  work. 

6.  Master  and  servant  ^9l07(l)^lnjury  by 
flying  piece  of  wire  caMe  out  by  chisel  held 
not  aotioaable. 

Injury  to  servant  struck  in  the  eye  by  a 
small  piece  of  a  strand  of  a  wire  cable  while 
cutting  it  with  a  chisel  to  release  it  from  tongs 
to  which  it  was  tied  held  not  to  justify  a  charge 
of  negligence  against  the  part  of  the  master. 


llafellity. 

A  case  was  not  made  out  against  a  master 
by  showing  the  defective  and  rusty  condition  of 
a  wire  cable  used  in  hauling  logs,  which  plain- 
tiff was  attempting  to  cut  with  a  chisel  when 

a  piece  of  wire  struck  him  in  the  eye,  but ,  v    ta  v      i.  - 

plaintiff  must  go  further  and  show  that  an  or- 1  employes  knew,  or  sbonld  have  known, 
dinarily  prudent  man,  occupying  the  position !  t^e  said  defendant  and  its  officen,  agentf 
of  his  em^oyer,  would  or  should  have  antici- '  employes  had  caused  and  permitted  th 


"That  the  said  iron  criile  was  old  and  at  the 
end  in  wUcfa  the  said  knot  was  tied  as  afore- 
said was  frasaled,  and  the  many  small  wires  of 
which  the  same  was  composed  had  become 
loose,  unraveled,  and  unwoven,  and  this  de 
fendant  and  its  s&id  foreman,  officers,  agen~ 


pated  that  injury  would  be  the  probable  result 
If  plaintiff  undertook  to  cut  the  cable  in  the 
manner  he  attempted. 

Api>eal  from  Circuit  Court,  Bollldger 
County ;  Peter  M.  Hnck,  Judge. 

Action  by  C.  W.  Rlger  against  the  M.  E. 
Leming  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

Oliver  &  Oliver,  of  Cape  Girardeau,  for  ap- 
pelant. 

William  Morgan,  of  Marble  Hill,  and 
Wommack  &  Welbom,  of  Bloomfleld,  for  re- 
spondent, 

BRA0LBT,  J.  This  l8  an  action  tor  per- 
sonal Injury.  The  cause  was  tried  below  to 


wire  rope  or  cable  to  be  dragged  in 
and  water  until  the  same  and  the  m' 
wires  composing  it  had  become  ru^ 
and  brittle,  and  when  plaintiff  fa 
the  said  wire  cable  at  the  knot  th 
of  wire  of  which  it  was  compo 
the  rusty,  rotten,  and  brittle  cc 
said,  flew  with  great  force  f 
directions;   one  of  them  s' 
in  the  left  eye,  causing  th'- 
tirely  perish  away  and  f 
to  the  plaintiff,  and  ar 
pieces  of  wire  strikio 
aide  of  the  upper  lip 
snd  into  the  plaint^ 

"Plaintiff  stater 
its  said  rotten  r 
reasonably  safr 
pose  for  whir' 
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worked  irith  fhe  «une  for  tbe  defendant,  for 
the  reason  that  its  said  irotten  and  brittle  con- 
dition, in  case  it  became  neeeaaarr  to  cat  the 
said  wire  rope  as  aforesaid,  was  liable  to  cause 
the  said  email  wires  compoBing  the  said  wire 
rope  to  break  into  small  pieces  duriog  auc^ 
cutting,  and  cause  injur?  to  the  person  cut- 
ting the  same,  and  its  said  rotten  and  brittle 
condition,  and  the  danger  arising  therefrom, 
were  at  the  time  known  to  the  defendant  and  its 
said  foreman  and  agent  and  servants,  or  should 
hare  been  known  to  them  by  the  exerdse  of 
ordinary  care  upon  their  part,  and  the  said 
wire  rope  was  furnished  by  the  defendant  for 
the  said  use  as  aforesaid,  and  the  said  defend- 
ant was  in  duty  bound  to  furnish  the  plaintiff 
with  reasonably  safe  tools  and  appliances,  and 
this  said  duty  towards  the  plaintiff  said  defend- 
ant neglected,  and,  on  the  contrary,  did  furnish 
for  use  in  the  said  work  in  which  the  plain- 
tiff  was  engaged  the  said  wire  rope  in  its  said 
rotten  and  brittle  condition,  and  plaintiff  alleges 
that  it  waa  negligence  op  on  the  part  of  defend- 
ant toward  the  plaintiff  to  famish  the  said  wire 
rope  in  its  said  rotten,  brittle,  unsafe,  and 
dangerona  condition  for  use  Id  the  said  work  of 
the  plaintiff  for  the  defendant,  and  that,  as  a 
direct  result  of  the  said  negligence  and  care- 
lessness of  the  defendant  in  fornishiqg  as 
aforesaid  the  said  defectire  wire  rope,  the 
plaintiff  was  injured." 

The  answer  is  a  general  denial,  contribu- 
tory uogUgeatee,  and  a  plea  tliat  plalntUTs 
injury  arose  out  of  the  ordinary  risks  Inci- 
dent to  the  work  In  wbldi  ^alntlff  was  en- 
gaged, and  that  the  thing  or  Incident  which 
caused  idaintUCs  Injury  waa  something  that 
defendant  could  not  by  ordinary  care  hare 
anticipated. 

Defendant  predicates  error  npon  the 
court's  action  In  (1)  overruling  an  ore  tenus 
objection  to  the  petition;  (Zi  OTermllng  its 
douurrer  at  the  close  of  the  case;  (3)  giving 
Instructions ;  (4)  failing  to  grant  a  new  trial 
on  tlie  ground  of  alleged  unfair  tactics  or 
conduct  on  the  part  of  plaintlflF  in  concealing 
the  fact  that  be  had  in  his  possession  the 
section  of  the  wire  cable  where  the  knot  was 
cut,  and  notwithstanding  this  possession 
plaintlCT  made  much  ado  about  defendant's 
failure  to  produce  the  said  section  of  cable. 

We  do  not  think  that  plaintiff  can  recover, 
and  it  is  not  necessary  to  consider  any  as- 
signment except  the  refusal  of  the  peremp- 
tory request.  This  record  to  our  mind  shows 
conclusiTely  that  plaintiff  was  Injured  in 
snch  manner  as  to  render' defendant  not  lia- 
ble. Plaintiff  was  either  Injured  because  of 
his  own  carelessness  in  cutting  the  cable,  or 
from  a  condition  of  the  cable  which  defend- 
ant could  not  in  the  exercise  of  ordinary 
care  know  or  anticipate,  or  ttiat  plaintitts 
injury  was  due  to  a  pure  accident  without 
fault  on  the  part  of  any  one.  The  burden  of 
plaintiff's  petition  is  that  defendant  was  neg- 
ligent In  furnishing  him  an  old,  rotten,  and 
brittle  cable,  and  that  when  he  went  to  cut 
it  the  strands  broke  because  of  this  old,  rot- 
ten, and  brittle  candmm,  ai^  a  idece  atnu^ 


plaintiff  In  eye.  The  evidence  falls  utterly 
to  show  that  the  cable  was  old,  rotten,  and 
brittle  or  defective  In  .any  way.  The  cable 
was  shown  to  be  somewhat  rusty  on  the  out- 
side, and  the  end  near  the  knot  flared;  but 
tills  falls  far  short  of  tending  to  eetebtish 
that  the  cable  was  old,  rotten,  and  brittle, 
and  that  by  reason  thereof  the  slivers  or 
sections  were  easily  dislodged  or  broken  off. 
Plaintiff  testified  that  the  cable  was  old,  and 
that  some  of  the  inside  strands  were  rusty, 
and  that  It  was  frazzled  about  four  feet 
back  from  the  end.  In  the-  statement  learned 
counsd  have  set  out  the  material  part  of 
ptalutUTs  evidence  as  follows : 

"The  end  of  it  [the  wire  cable]  was-  flared 
'  and  blared  up,  and  some  of  the  boys,  I  don't 
I  know  who,  tied  the  end  of  that  into  the  ring 
on  the  tongS  that  we  had  been  moving  the 
logs  with.  Wa  wanted  to  unload  the  car  of  coal 
and  load  logs  into  the  car,  and  after  we  got 
this  done,  the  day  before  we  was  supposed  to 
get  the  car  unloaded,  why  I  says  to  Mr.  Snider, 
That's  a  nice  job,*  and  he  says,  'Yes;  that's 
a  dandy  job  for  you  when  you  get  through  with 
the  other.'  He  was  referring  to  getting  the 
toQgs  loose  off  of  the  cable.  So  I  went  oat 
there  to  cut  that  cable.  I  laid  it  down  on  the 
ball  of  the  rail,  and  I  bit,  I  don't  know,  four  or 
five  licks,  and  I  stopped  and  was  aitting  there 
looking  at  it;  and  I  idaced  my  chisel  and  hit 
it  again,  and  went  to  raise  the  cable,  and  as  I 
raised  the  cable  something  hit  me  In  the  eye. 
I  mean  as  I  raised  the  hammer.  I  asked  them 
to  get  down  and  get  the  rust  or  whatever  it 
was  out  of  my  eye.  I  went  back  and  finished 
the  job  and  put  the  tongs  where  they  l>elonged. 
Right  in  under  where  I  had  this  boslness  it 
was  all  covered  with  rust  and  whole  lot  of 
small  pieces  that  bad  come  off  on  the  tie  below. 
It  was  an  old  rope.  There  was  maybe  three  or 
four  indiea  sticking  through  or  beyond  the  knot 
after  the  strain  was  put  against  it.  I  did  not 
ti%  the  knot  in  the  cable,  and  don't  know  who 
did.  I  examined  the  condition  of  the  wire  rope, 
and  at  the  place  where  I  cut  this  knot  there 
were  little  pieces  scattered  around  on  the  tie, 
and  the  cable  was  all  blared  up.  Some  of  the 
strands  of  the  cable  were  sound,  and  some  were 
rusty.  The  inside  strands  were  rusty.  The 
cable  was  frazzled  about  four  feet  lap  byroad 
the  place  where  the  knot  was  made  in  it.  Mr. 
Snider  told  the  men  what  to  do  and  how  to 
do  it  He  [Mr.  Snider]  said  to  cut  that  off  of 
there.  Q.  Did  he  tell  you  what  kind  of  tooln 
to  get?  A.  No;  because  we  only  had  one  kind. 
I  had  cut  cables  with  a  chisel  before,  but  tber 
were  sound  cahlea.  I  never  did  see  particles 
fly  in  cutting  cables  like  they  did  this  time. 
The  only  way  of  fastening  the  cable  was  to 
tie  it.  This  cable  had  no  eye  in  it  Mr.  Snider 
had  said  oh  several  occasions  that  some  time 
we  would  have  to  put  an  eye  in  it  to  ke^  from 
tying  knots  in  it  Mr.  Snider  had  seen  tbii 
cable  ever  since  he  had  been  on  the  job.  He 
had  seen  it  the  day  before  the  injniy.  Tbiej 
[after  the  injury]  cut  off  a  piece  about  four 
feet  long  off  of  the  end  of  the  rope,  and  made 
an  eye  in  the  end  of  it  They  asked  me  aboat 
the  condition,  pf  the  cable,  and  I  told  then  it 
was  blared  and  nnESvelad." 
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[1]  It  wag  sliovxi  tbat  this  catrie  was  In 
good  cotidltion ;  that  it  was  used  contlnuoii*- 
ly  alter  plaintlCTs  injury,  and  was  in  use  at 
the  time  of  the  trial  a  year  after  plaintiff 
was  Injured.  It  was'shown  that  eight  empty 
cars  had  been  pnlled  wlQi  this  same  cable 
Jnst  a  week  before  the  trial.  It  was  further 
shown  that  the  cable  was  the  best  that  could 
be  bought  for  the  purpose  for  which  It  was 
used.  The  evidence  further  shows  that  the 
piece  which  struck  plMntlff  to  the  eye  was 
cut  at  both  ends,  thus  showing  that  plaintiff 
did  not  hold  the  <^ael  in  the  same  plack 
while  attempting  to  cut  the  cable.  If  this 
was  the  cause  of  plaintiff's  injury,  thai  he 
cannot  complain,  since  his  misfortune  is  due 
to  his  own  act,  and  not  defendant's.  It  was 
further  shown  that  It  could  not  be  deter- 
mined from  a  reasonable  inspection  whether 
pieces  would  fly  when  a  cable  was  cut,  in  the 
manner  plaintiff  was  employing  when  he  was 
Injured ;  also  It  was  shown  that  pieces  would 
he  as  likely  to  fly  from  a  new  cable  as  an 
old  one  when  being  cut  In  such  manner. 
IlainUff  testified  tHat  where  be  cut  the  ca- 
ble it  was  covered  with  rust,  and  tbat  a 
number  of  severed  pieces  similar  to  the  one 
tbat  struck  blm  In  the  eye  were  on  the  rail- 
road tie  immediate  beneath  where  be  was 
cuttinff.  Plaintiff  also  said,  as  will  be  no- 
ticed from  bis  eTldence,  tbat  he  bad  cut  ca- 
bles before,  but  had  never  seen  particles  fly 
as  was  the  case  when  be  was  injured.  This 
tmty  Bhows,  allowing  the  utmost  Inference, 
that  partldes  or  ideces  were  separated  from 
the  eable^  and  were  thrown  off.  but  It  does 
not  show  tbat  defendant  by  the  exercise  of 
ordinary  care  could  have  anticipated  th&t 
mdb  would  be  tbe  case  If  tbe  cable  were  cut 
wlOi  bamm«:  and  chis^  Also  it  is  not 
Bbaiwn  whether  these  ideces  on  tbe  tie  were 
cut  at  both  mds.  or  were  broken  off.  The 
mare  Uct  that  plaintiff  was  InJjiTed  raises 
no  presomptlon  at  negllgeiKe,  and  tbere  is 
nothing  In  tblB  record  whldi  niaes  an  Issue 
tending  to  Show  negUgmce  as  cba^ed  or 
otherwise. 

IZ,  SI  Measured  by  tbe  demurrer,  plain- 
tiff's evidence  Is  accepted  as  true,  as  well  as 
every  reasonable  inference  dedudble  there- 
from. Maginnfs  v.  Baflroad,  268  Mo.  667, 
187  8.  W.  1165;  link  v.  Hamlin,  270  Mo.  310, 
193  8.  W.  587;  Bingaman  v.  Hannah,  270 
Mo.  611,  194  S.  W.  276;  Hollweg  v.  B*I1 
Telephone  Co.,  196  Mo.  148,  93  S.  W.  262; 
Link  T.  Railroad.  233  S.  W.  834.  But  when 
we  consider  plaintiff's  case  in  the  light  of  the 
demurrer  we  find  nothing  that  tends  to  show 
tbat  defendant  was  negligent  in  any  manner. 
It  Is  true  that  negligence  Is  not  susceptible 
of  direct  proof,  but  is  an  inference  from 
facts  in  evidence.  Hoel  v.  Land  Co.,  173  Mo. 
App.  507,  158  S.  W.  694;  Callahan  v.  Warns 


691 

laatKlted  cattf 


et  al.,  40  Mo.  m.    In  the 
negU^BDoe  1b  defined  thus: 

'TfegUgenee  fs  a  thing  whtdt.  by  its  very 
DatQr«,  pertains  to  homan  condoet,  and  the  ac- 
tion of  the  mind  and  will.  It  la  something  in- 
visible, intangible,  and  for  the  most  psrt  In- 
capable of  direct  proof,  like  sensible  tacts,  or 
physical  events.  It  is,  in  general,  a  matter  of 
infereoce  from  other  (acts  and  drcnmstances 
vhidi  admit  of  direct  proof,  and  which  may 
raise  a  presumption  of  the  truth  of  the  main 
fact  to  be  proved.  These  facts  and  circum- 
stances must  be  snob  as  would  warrant  a  Jory 
in  Inferring  from  them  the  fact  of  nnHsenet, 
by  reasoning  Id  the  ordinary  way,  according  to 
the  natural  and  proper  relations  of  things,  and 
consistently  with  the  common  sense  and  ex- 
perience of  mankind.** 

[4-7]  If  the  minds  of  reasonable  men  may 
differ  as  to  whether  or  not  n^ligence  may 
be  Inferred  from  the  facts  in  evidence,  then 
the  question  Is  for  the  jury.    Hegberg  v. 
Railroad,  164  Mo.  App.  514,  147  S.  W.  102; 
Power  T.  Bailroad,  244  Mo.  1,  148  S.  W.  611 ; 
Pontius  T.  Railroad,  174  Mo.  App.  576,  161 
S.  W.  292;   Hawkins  v.  Railroad,  182  Mo. 
App.  323,  170  8.  W.  450;  Johnson  &  Co.  v. 
Springfield  Ice  Co.,  143  Mo.  App.  441,  127  S. 
W.  682.   It  was  the  duty  of  defendant  to  use 
ordinary  care  to  furniedi  plaintiff  with  rea- 
soitiibly  safe  appliances  with  which  to  work. 
Can  it  be  said  within  the  realm  of  reason 
and  justice  that  defendant  did  anything  it 
should  not  have  done  or  failed  to  do  some- 
thing which  should  have  been  done?  Would 
reasonable  and  just  men  differ  as  to  wheth- 
er defendant  was  negligent  under  the  facts 
here?   We  do  not  see  room  for  such  differ- 
ence.  Waiving  the  questions  of  contributory 
negligence  and  assumption  of  risk,  we  bold 
that  as  a  matter  of  law  there  is  no  evidence 
tending  to  establish  negllprence  on  the  part 
of  defendant.    A  case  wns  not  made  out 
against  defendant  by  showing  the  condition 
of  the  wire  cable  plaintiff  was  attemptfng  to 
cut  and  the  resultant  Injury.    He  must  go 
further  and  show  that  an  ordinarily  pruder 
man  occupying  the  position  of  his  emplo^ 
would  or  should  have  anticipated  tha* 
Jury  would  be  the  probable  result  if  pK 
undertook  to  cut  tbe  cable  In  the  nw 
attempted.    Lowe  v.  Bailroad,  266 
178  8.  W.  442.   Authorities  are  m 
same  effect,  and  no  one  disputes 
law. 

The  judgment  should  be  re 
is  BO  ordered. 

COX,  P.  J.,  concurs. 
PARRINGTON,  J.,  r- 
of  the  opinion  that  tb' 
of  one  of  the  ordlnr 
one  undertates  to 
cold  chisel. 
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MARSHALL  «t  aL  V.  8T.  LOUIS  UNION 
TRUST  CD.  «t  tL    (No.  2878.) 

(BprinffleM  Oonxt  of  Appeala.  HbwonrL  Jmn. 

14,  1922.) 

1.  TniBt»  ^283(1)— COMtraols  botwMa  tnu- 
t«0  uri  baneAoiary  u  to  oompMsatloa  nooo- 
■IzaC 

Contract  between  a  trustee  and  ceatni  que 
tnut  fixioK  the  amount  of  the  eompensatioii  of 
the  tiustee  for  aervices  are  permissible,  and 
wbaii  houeadr  tntwed  Into  will  be  recofndaed 
by  the  courts. 

2.  Trusts  <^3I5(2)— trustee  bonad  by  la- 
strunent  flxlag  oompensatloa. 

When  a  trust  InBtrument  fixes  the  compen- 
sation to  be  paid  to  the  trustee,  he  mar.  by 
accepting  the  trust,  bind  himself  bjr  tlie  provi- 
sions therein  made  for  bim,  and  prevent  his  col- 
lecting a  larger  som. 

3.  Trusts  <e=33l5(2)~Coinpen8atloR  to  be  re*^ 
sonable  for  work  doao. 

A  trustee  cannot  be  allowed  to  profit  from 
thq  trust  estate,  but  the  guide  in  fixing  tbe 
amount  of  his  compensation  tv  the  court  is 
always  reaaosabla  compensatltKi  for  the  work 
done. 

4.  Trusts  «=93I5(2)— Trasteo  hoM  aot  boaad 

asrofrment  of  testator  as  to  oampoasatloa. 

A  letter  to'  testator  from  tmet  company  in 
regard  to  compensation  chafed  for  handling 
proper^  could  not  be  considered  a  contract  fix- 
ing compensation  of  sneh  trust  company  and  an 
individnal  eotrostee  nominated  br  *^  will  to 
act  with  the  trust  company,  vply^S  to  the 
trust  company  alone. 

5.  Tmsto  ^326— Coarte  ahoald  taa  ttat  roa- 
•oaablo  ear*  la  axarolaod  by  a  traataa  ta  koop 
oxpaaaaa  wItMa  biMiada. 

Tbe  court  should  scrutinise  with  care  all 
itema  in  the  account  of  a  trustee  under  a  will, 
and,  while  the  allowances  should  always  be  fair 
and  reasonable,  it  should  see  that  reasonable 
care  is  used  by  tbe  trustee  to  keep  expenses 
within  proper  bounds. 

6.  Truata  «a227— Tniatea  af  oatata  held  M- 
titled  to  cartaia  atttoraey'a  faos. 

A  trust  oompany,  aa  trustee  under  a  will, 
waa  not  entitled  to  an  attorney's  fee  in  par- 
tition proceeding  by  widow  of  testator,  where 
it  was  appointed  guardian  ad  litem  of  the  bene- 
ficiaries who  were  minors,  and  the  attorney 
acted  as  attorney  for  it  in  both  capacities,  such 
guardian  ad  Utem  being  allowed  a  compensa- 
tion of  $750,  which  of  necessity  included  legal 
advice  and  swvices  of  an  attorney;  there  be- 
ing no  controTcrv  between  the  minora  and 
troat  company. 

Appeal  from  Circuit  Court,  Scott  County; 
Frank  Kelley,  ,  Judge. 

Suit  by  Benjamin  F.  MarBball  and  another, 
minors,  by  Florence  M.  Marsball,  their  next 
friend,  against  the  St.  Louis  Union  Trust 
Company  and  another,  aa  Joint  trustees  for 
the  estate  of  Boijamin  F.  Marshall,  Sr.,  de- 


ceased. Judgment  for  plaliillfla,  tnd  defted- 
aats  appeaL  Afflrmed. 

Bryan,  Williama  &  Cave,  of  Bt  Louis,  for 
appellants. 

Ward  &  Beeves,  of  Caruthersvlll^  for  re- 
spondents. 

COX.  P.  J.  The  reepondents  filed  suit  in 
tbe  circuit  court  of  Scott  county  against  ap- 
pellants as  trustees  under  the  will  of  Ben- 
jamin F.  Marshall,  deceased,  asking  that 
they  be  required  to  file  an  annual  accounting 
in  said  court  Appellants  appeared  and  con- 
sented that  a  decree  as  asked  should  be  en- 
tered, which  was  done,  and  they  then  filed 
their  accounting.  The  respondents  filed  ex- 
ceptions to  the  accounting  which  were  heard 
by  the  court  and  overruled,  except  as  to 
three  items  which  were  sustained.  The  trus- 
tees have  appealed  to  this  court,  and  se^  to 
have  abandoned  one  of  the  three  items,  but 
Insist  that  the  court's  action  was  wrong  as 
to  the  other  two. 

Tbe  two  Items  Involved  here  are  commla- 
sions  claimed  by  the  trustees  by  way  of  com- 
peiisatlon  for  their  services  and  attorney's 
fees  of  $1,000  paid  by  them  to  attorneys. 
The  facts  aa  far  as  necessary  to  determine 
the  matters  Involved  here  may  be  briefly 
stated  as  follows;  Benjamin  F.  Marshall 
owned  a  large  amount  of  both  real  and  per- 
sonal property.  The  real  estate  was  located 
chiefly  In  Scott  county,  and  jconsisted  of 
farms  and  town  lots.  His  brother,  Isaac 
Marshall,  one  of  appellants,  was  employed  by 
him  to  look  after  the  real  estate,  secure  ten- 
aqta  and  collect  rents,  and  was  paid  there- 
for. Benjamin  F.  Marshall  made  a  will  In 
which  he  directed  that  his  property  be  held 
and  controlled  by  trustees  therein  named  for 
a  long  term  of  years  as  therein  specified, 
and  made  full  provision  for  a  dtspoattitni  of 
the  income  from  the  property  and  for  Its 
final  disposition  by  the  trustees  to  tbe  parties 
therein  designated.  He  desired  to  make  the 
Lools  Union  Trust  C(»npaDy  and  his 
brother,  Isaac  Marshall,  Joint  trustees  In  his 
will,  but  before  executlDg  the  will  went  to 
see  Mr.  John  F.  Sb^l«y,  vice  president  of 
the  trust  company,  and  bad  a  talk  with  him 
as  to  the  expense  at  the  administration  by 
the  trustees  and  their  compensation.  After- 
ward Mr.  Shepley  addressed  to  Mr.  Mar- 
shall, the  following  letter: 

"Dear  Mr.  Marshall:  In  order  to  state  folly 
the  extent  which  the  executors  of  your  will  and 
the  trustees  under  its  proviaiona  will  be  em- 
titled  to  compeasatloa  I  make  tbe  toUewing 

statement: 

"The  executors  vdU  reerive  for  the  admiods- 
tration  of  your  estate,  whether  it  lasts  for  one 
or  more  years,  five  per  cent  of  the  value  of  all 
personal  property  passing  through  their  hands. 
The  estate  will  then  be  turned  over  to  the  trus- 
tees, who  will  be  entitled  to  receive  five  per 
cent  upon  tikt  net  income  reedved  by  them  dur- 
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inr  tbe  life  of  tbe  trtwt  and  at  its  expiration 
wben  the  principal  oC  tho  estate  shall  be  finally 
turned  over  to  the  persona  oltimatel?  entitlfld 
to  it,  they  will  be  entitled  to  receive  sucb  addi- 
tional compensation  as  the  circuit  court  of  the 
county  In  which  the  will  ia  probated  shall  de- 
tennine  is  an  accoontbiff  between  the  truatees 
and  the  beneftdarlea,  not  In  anj  erent  ez- 
ceeding  fire  per  cent,  of  t^e  Talne  of  the  prop- 
erty tmed  over. 

'The  conveision  of  land  into  penonal  prop- 
erty by  the  traateea  will  not  in  any  decree  af> 
feet  their  comipMisation  unless  the  property  or 
money  recflved  for  the  land  shall  produce  a 
frester  income  than  the  land  produced. 

"I  desire  in  this  connection  to  repeat  my 
prCTiooB  assnrance  to  yon  that  this  company 
wQ]  Avide  equally  with  tta  coexecntor  all  com- 
peosatiiHi  reeeired  hr  them  Jointly^  and  will  do 
the  same  with  its  cotrustee,  and  at  the  same 
time  it  will  take  charse  of  the  property  of  the 
estate  and  do  all  the  duties  of  both  executes 
and  both  trustees  except  in  so  far  as  its  coex- 
ccntor  or  eotrustae  maj  ask  or  demand  par- 
tidpatkm." 

The  will  was  executed  with  the  trust  com- 
pany and  Isaac  Marshall  named  as  trustees, 
bat  the  will  gave  no  dtceatloos  as  to  tbe  oom- 
poisation  to  be  mild  tbe  tmatcee.  At  taia 
death  Boijambi  F.  Marshall  left  as  bis  wid- 
ow inoreBce  M.  Marshall  and  as  fate  heirs, 
the  two  ndnor  children  who  are  plalntUFs  In 
this  action.-  He  made  proTUdtm  for  all  of 
them  In  his  wlll,-biit  the  widow  tfeeted  to 
take  under  13ie  etatnte  and  brought  a  suit  In 
partltloD  and  made  the  two  minors  and  the 
trustees  parties  defendant  In  that  suit,  the 
trust  company  was  aivolnted.  guardian  ad 
litem  for  the  minors.  Answers  were  filed 
by  the  guardian  ad  litem  and  by  tbe  trustees. 
There  was  no  oontrOTersjr  as  to  tbe  title  os 
ri^ts  ot  the  parties.  CommlaaiMiars  were 
^pointed  and  tbe  widow's  Interest  set  off  to 
her.  Report  was  filed  and  approved.  Tbo 
attorney  for  the  widow  who  broaght  tbe  suit 
vas  allowed  and  paid  a  fee  of  98,000.  Tim 
trust  company  as  guardian  ad  litem  was  al- 
lowed and  paid  9760. 

In  tbe  account  filed  by  tbe  trustees  tbey 
asked  credit  for  their  services  a  commission 
of  5  per  cent  on  the  amount  of  money  re- 
ceived by  them  as  Income  from  the  propraty* 
which  conunlBBl<m  at  that  rate  amounted  to 
$5,887.24.  The  trial  court  held  this  to  be  too 
nnch  and  reduced  it  by  92.541.ia  which  left 
it  at  |8,86e.06w  Thty  also  asked  credit  for  an 
attorney  fee  at  ^,000,  paid  Bryan,  Williams 
a  Cave^  attmneys,  for  r^treseoting  them  as 
tntstees  in  ttie  partition  suit  The  excep- 
tions to  this  Item  was  sustained,  and  the 
credit  therefor  disallowed.  These  two  items 
are  the  two  involTed  here. 

[t]  The  respondento  contend  that  the  letter 
of  Mr,  Sh^ley  above  set  out  having  been 
vrltten  for  the  purpose  of  jOacing  In  writing 
the  verbal  understanding  and  agreement  be- 
tween the  testator  and  Mr.  Shepley  before 
the  win  was  drawn,  amouBtod  to  a  oontract, 
and  that,  while  it  may  be'  proper  to  pay  a 


trustee  on  a  commission  basis,  yet  Mr.  Shep- 
ley had  agreed  for  the  trust  company  that 
the  commission  should  be  computed  on  the 
nrt  Income,  while  in  this  case  the  trustees 
had  computed  it  on  the  gross  income.  Ap- 
pellants contend  that  the  letter  la  not  a  con- 
tract, and  that  they  are  not  bound  by  it  as 
to  the  amount  of  their  compenaatlon.  If 
this  letter  ia  to  be  regarded  as  a  contract 
It  could  in  no  evoit  apply  to  Isaac  Marshall, 
tbe  other  trustee  who  was  not  a  party  to 
it  Contracts  between  the  trustee  and  cestui 
que  trust  fixing  the  amoont  of  the  compensa- 
tion of  the  trustee  tor  services  are  permls- 
dble^  and,  when  honestly  witered  into,  will 
be  recognized  by  the  courts.  Ladd  v.  Plgott 
216  Mo.  381.  114  8.  W.  084. 

[2]  When  the  trust  Inatrument  fixes  the 
compensation  to  be  paid  to  the  trustee,  be 
may,  by  accepting  the  truat,  bind  himself  by 
the  provision  ther^  made  for  him  and  pre- 
vent his  collecting  a  larger  sum.  Oppliger 
v.  Sutton,  SO  Mo.  App.  349. 

[1,4]  We  have  been'cited  to  no  case,  nor 
have  we  found  one,  holding  that  a  trustee 
who  Is  to  handle  farm  i»vperty  for  a  long 
tenn  of  years  after  tbe  death  of  a  testator, 
as  is  to  be  done  la  this  case,  Is  to  be  bound 
as  to  bis  compensation  by  a  voluntary  agree- 
ment made  1^  him  at  tbe  time  the  will  Is 
executod  to  wwk  for  a  conuaisidon  on  the 
Income  from  the  property  ^tber  nrt  or  gross. 
It  Is  universally  hdd  that  a  trustee  cannot 
be  allowed  to  [n-oflt  from  ttie  trust  estate, 
but  the  gtfidlng  star  In  fixing  the  amount  of 
his  compoisatifm  1^  the  court  te  always  rea- 
sonable compensation  for  the  work  done. 
KOpatrick  -v.  Robert,  S78  Mo.  297.  212  8. 
W.  884, 

It  may  well  be  donbted  wfaeQier  fibe  testa- 
tov  and  a  trustee  can  bind  the  court  by 
any  agreement  they  might  make  as  to  the 
compoiaatiMi  of  tSie  trustee  when  the  trustee 
has  no  Interest  ln  tbe  property  and  the  trust 
la  to  continue  for  a  long  term  of  years,  and 
Involves  the  control  and  maiiagement  of  prtqi- 
erty  where  the  conditions  relating  to  the  serv- 
ice of  the  trustee  are  Uable  to  change,  and 
where  -the  cestui  que  trust  Is  not  a  party  to 
the  contract  Bhould  the  compensation  agreed 
on  under -such  drcnmstanees  prove  to  be  too 
smiJl,  the  trustee  could  reslgn  hla  trusteeship, 
and  let  another  be  appointed  by  tbe  court,  who 
would  not  be  binuid  by  the  contract  of  the 
former.  Or  If  the  trustee  itaonld  die,  it 
would  then  be  necessary  for  the  court  to  ap- 
point anothw,  and  he  would  not  be  bouod  by 
the  agreunent  of  the  original  trustee.  If  a 
coh tract  of  that  Usd  Is  valid,  it  Is  clear  that 
the  trustee  can  secure  relief  1^  retignlng,  or 
If  death  should  Intervene  he  and  bis  estoto 
woflld  be  ntneved,  while,  on  tbe  other  band, 
if  Che  compensation  agreed  on  was  too  blgti, 
the  eatote  ml^t  be  thereby  dissipated,  and 
the  court  be  powerless  to  prevent  It  We  do 
not  think,  however,  that  the  letter  refinred 
to  te  In  fact  a  contract  tor  Uie  reason  that 
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d«f«Ddaiit  disposed  of  bis  i 
to  binder,  delsr,  and  defra : 

4.  UoMises  «=>39  —  Rep  I 
bad  boM  oonpllMl  with  i 
repmeatatlon  of  faot. 

A  representatioa  b;  a 
moD-lav  company,  which  h  i 
mission  to  sell  stock,  that 
complied  with  in  every  ren 
lent  representation  of  an  n 
entitling  a  purchaser  of  tl 
amonnt  paid,  tboagh  a  rer 
organixBtion  of  the  associi 
law  company  would  proU 
as  fuUj  as  if  legally  incori 
aentation  as  to  a  question  : 
be  made  a  ground  of  fraud. 

5.  Licenses  «=>39— Plaint)  f 
to  «■»  for  nonsy  paid  fi 
not  aatbMlMl  to  lano  i 

That  one  who  paid  mil 

common-law  company,  whii 
ized  to  and  did  not  isaui! 
doubts  about  the  legality  o:l 
the  company  yet  iaduced 
stocit  therein,  did  not  depri 
to  sue  for  money  had  and 
having  obtained  money,  for 
nothing  in  return. 

8.  Lleensos  4c»7(l)— Bin* 
•xmlsa  or  pollM  pvmr. 

Blue  Sky  Law  is  ik 
the  state's  police  power. 

7.  Llonnsas  «s^9— Purofcaii 
vlttatton  0f  Bl«e  Sky  Iji 
MIeto  with  Mitor. 

A  pvrcfaaser  of  stock  In 
panjr,  who  promptly  abandi 
and  rescinded  the  contract 
summated,  thereby  preventi 
from  being  completed  and  t 
out  in  Tiolation  of  the  Bl 
being  convinced,  as  a  resui 
luTestigatlona,  that  tba  o 
eompanr  and  sals  of  the 
was  not  In  pari  deUeto  « 
ctKild  rceom  the  amount  p 
malum  prohibitum,  and  not  i 

Appeal  from  Circuit 
County ;  B.  A.  Brener,  Jiu 

Actiw  and  auit  for  at 
Schmidt  against  J<dui  A. 
jiidgm«kt  dlsKdvlng  Uw 
tiff  appeals;'  and  from  a  J- 
tlff  In  tiie  acti<m  on  the  me 
peal&  Jadgntod  disaolvii 
Tened,  and  cam  remandei 
and  judgment  on  the  merit 

Robert  Wallier,  of  Herm 
Schaper,  of  Washington,  > 

A.  E.  Elliott,  of  Nevada, 
er,  of  Hermann,  and  W.  W 
anapolls,  Ind.,  for  defendai 


tenFor  otber  casw  see  sai 
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to  recelvK  from  defendant,  when  tbe  corapauy 
should  be  formed,  "stock  In  said  company  at 
the  rate  of  four  to  one,  with  a  capital  not 
to  exceed  $200,000."  The  company  to  be  so 
foimed  was  to  be  known  as  the  '^Issonii  Oil 
&  Gas  Ck>mpany,"  and,  as  stated,  was  to  be 
a  "oommon-law  eontpany,"  (grating  under  a 
declaration  of  trust  by  three  trustees,  of 
whom  plaintiff  was  to  be  on&  The  organisa- 
tion proceeded  as  far  as  the  conveyance  to 
the  trustees  of  the  oil  leases  and  the  execu- 
tion of  the  declaration  of  trust  by  the  trus- 
tees. By  the  terms  of  this  declaratlcxi  of 
trust  neither  the  trustees  nor  the  sharehold- 
ers could  be  held  IndlTidually  liable  for  the 
debts  of  the  concern,  only  Its  property  b^ng 
liable  therefor.  The  company  so  formed  was 
an  unincorporated  association  organized  for 
the  purpose  of  selling  shares  of  stock  therein 
as  Investments  In  the  oil  business. 

Mftnifestty  it  was  within  the  terms  of  aeo- 
tlon  11.919,  art  7,  c.  106.  R.  S.  1919,  known 
as  the  "Blue  Sky  I^w."  Pl&lntlff  had  doid>ta 
as  to  the  validity  of  the  organization ;  he  at 
all  times  prpf erring  and  urging  that  the  com- 
pany be  regularly  Incorporated  in  the  ordi- 
nary way.  He  was  not  uneasy  lest  the  comi- 
pany  could  not  convey  to  him  the  shares  he 
bought ;  he  wbb  fearful  lest  the  sharehold«s 
would  not  be  exempt  from  individual  liability 
under  the  association,  formed  as  It  wa&  But, 
upon  defendant's  repeated  assurances  that 
he  had  had  the  matter  thorou^ly  Investi- 
gated by  the  most  competent  legal  authorh?, 
and  that  the  law  was  complied  with  in  every 
way,  and  that  there  could  be  no.  tnmblOk 
■  ^alntlff  paid  bis  $1,000  and  agreed  to  became 
one  of  the  trustees. 

However,  his  fears  cwtlnued.  and  he  was 
so  u^^t  about  It  that  defendant  agreed  to 
go  with  him  to  J^erson  City  and  there  con- 
sult the  authorities  as  to  the  l^lity  of  the 
organization ;  and  defendant  promised  plain- 
tiff that  If  It  was  not  found  to  be  lawful,  he 
would  repay  idalntlff  his  money.  They  went, 
and  were  there  Informed  that  the  proposed 
sdieme  was  not  lawful ;  that  no  application 
had  been  made  for  pennlssion  to  sdl  stock 
in  said  organisation,  and  that  ntme  would  be 
granted.  Plaintiff  theieup<m  demanded  his 
money  bade,  and  d^endant  agreed  to  repay 
bim  shortly,  but  afterwards  fblled  to  do  so, 
saying  he  had  spent  tike  money  for  some  of 
his  other  obUgatlons,  and  finally  refused  io 
Tephy  It,  intimating  that,  as  plaintiff  was  in 
pari  delicto  with  Um.  he  could  not  recover. 
After  formal  demand  for  a  return  of  the 
money,  suit  was  brought,  and  an  attachment 
was  sued  out  in  aid  th«eof . 

[1]  It  Is  contended  that  plaintiff  did  not 
buy  any  stodk  In  the  "eommon-law  company," 
but  only  a  one-tenth  interest  In  the  oil  leases 
defendant  claimed  to  own;  and,  therefore, 
the  sale  to  plaintiff  did  not  come  wltbtn  the 
purview  of  the  ''Blue  Sky  Law."  But  clearly 
plaintiff  did  not  boy  an  Interest  in  the  oil 
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leases  as  eu<A  Tfae  interest  he  bous^t  vaa 
to  be  In  stock.  The  property  hi  the  oil  leases 
was  to  belong  to  die  company,  and  was  to  be 
managed  by  the  trustees,  and  stock  was  to  be 
Issued  to  the  shareholders  in  the  proportlmi 
the  money  they  subscribed  bore  to  the  cap- 
ital stodk.  It  seems,  though  whether  plain- 
tiff knew  this  or  not  Is  not  absolutely  clear, 
that  4,000  shares  were  to  be  turned  over  by 
the  company  to  defendant,  presumably  tor  the 
leases,  and  when  enough  of  these  4.000  shares 
had  been  sold  at  $10  per  share  to  give  defend- 
ant $10,000  In  cash,  he  was  to  pocket  that  as 
bis  pay  for  the  leases,  and  then  whatever 
money  was  raised  by  the  further  sale  of 
stock  was  to  be  used  in  developing  the  on 
prospects.  It  is  too  clear  for  controversy 
that  what  plaintiff  bought  was  stock  in  the 
company  then  being  formed,  and  not  a  one-' 
tenth  Interest  in  the  oU  leases  as  sxxli. 

The  trial  court  found  that  the  payment  of 
the  $1,000  was  in  purchase  of  stodc  The 
trial  court  further  found  that  the  Missouri  OU 
&  Gas  Company  was  "an  unincorporated  do- 
mestic Investment  company  organized  or  at- 
tempted to  be  organized,  and  engaged  or  at- 
tempting to  engage,  by  or  on  the  part  of  de- 
fendant, In  the  business  of  selling  or  nego- 
tiating for  sale  the  cai^tal  stock  of  such 
company  to  person  or  persons,  including  the 
plaintiff,  within  the  meaning  of"  the  afore- 
said Blue  Sky  Law;  and  the  court  further 
found  that  "all  and  singular  the  acte  and 
proceedings  had  and  done  by  and  on  the  part 
of  the  defendant  in  the  orgtinlEattmi  of  aald 
<wmpftny  and  in  the  business  of  s^ng  or 
negotiating  for  sale  the  stock  of  said  oon>- 
pany  to  persons,  indndlug  the  plaintiff  In 
Missouri,  were  without  permit  and  authorlcy 
•  •  •  and  were  pursuant  to  a  plan  and 
scheme  made  by  defendant  to  evade  or  escape 
the  provisions  of  said  Blue  Sky  Act,  "and 
that  plaintiff  prompUy  and  id  due  time  re- 
sdnded  his  agreemente  with  defendant  for 
said  Bubscrtptlon  of  shares  of  stock,  before 
llie  same  was  omsuannated,  and  prevented 
the  defendant  from  oomi^etlng  One  organisa- 
tion of  said  company  and  from  carrying  oat 
the  business."  Hence  It  is  clear  that  the  pur- 
chase, wherry  plaintiff  was  Induced  to  part 
with  bis  money,  was  of  stotic  In  said  com- 
pany, which  could  not  be  Issued  nor  transfer- 
red by  said  eompany  to  plaintiff,  and  that 
said  purchase  was  made  upon  the  ri^esenta- 
tion  of  defendant  that  the  law  had  been  com- 
plied witii  In  every  way,  when  In  tmfli  and 
In  fact  It  bad  not  been  comiJtled  wltii^  and 
never  was,  and  no  attempt  was  ever  made  to 
do  so. 

[3]  This,  we  think,  dlqwsea  of  defendants 
contention  that  no  ground  fbr  attadiment 
was  established.  Amoung  the  grounds  al- 
leged In  the  affidavit  for  attochmeut  was  the 
charge  that  the  ''defendant  fraudulently  con- 
tracted the  debt  sued  fbr,"  and  this  was  es* 
tabUshed  as  shown  herdn  abov^  evoi  1^  as 
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deffendant  claims,  there  was  no  abowlng  that 
defendant  disposed  of  his  propwt;  with  in- 
tent to  hinder,  deUy.  an^  defraud  Us  credi- 
tors. 

[(]  Bot  it  Is  claimed  that  the  r^resenta' 
ttonsmade  to  idalntlfl  were  s(del7  In  ref  emce 
to  a  mattw  ol  law,  wbl<dt  cannot  be  made  a 
groond  at  fraud,  since  every  caae  Is  presomed 
to  know  the  law,  and  a  statement,  as  to  what 
the  law  Is.  Is  notbing  more  than  a  mere  matter 
of  oirtnioa;  also  that  they  were  In  regard  to 
matters  in  the  future.  Without  saying  wtaeth- 
«-  or  not  endi  matters  cannot  under  any  cdr- 
comstances  be  Intwworai  with  other  matters, 
80  as  to  make  thewhoteconstltnteafraud,  we 
may  perhaps  concede  that  a  representation 
that  the  organisatloa  oC  the  association  as  a 
"common-law*'  company  would  be  as  good,  and 
would  protect  the  stockholders  as  fully,  as  if 
regularly  incorporated,  was  a  representation 
aa  to  «  question  of  law;  but  a  represmtation 
that  the  law  bad  been  complied  with  In  every 
respect  was  a  •representatibn  of  an  all^^ 
exlstlDg  fact  which  was  not  true,  since  do  bi>- 
plication  had  been  made  for  pwmludoD  to 
sell  stock  under  any  drcnmstances. 

{I]  The  fact  that  plalfttlff  bad  doubts  about 
the  legally  of  the  organisation  of  the  com- 
pany»  whereby  the  stockholders  would  be 
exempt  from  IndlTidnal  liability,  and  that  be, 
with  deftodant,  also  spoke  to  one  of  hla 
Belabors,  wherry  the  lattw  also  bouffbt 
a<Hne  stock,  as  did  be,  does  not  derive  plain- 
tiff of  bis  rights  herein.  This  was  before 
the  trip  to  Jefferson  City.  The  truth  Is 
he  bou^t  stock  in  the  company  and  paid  bis 
money  therefor  (which  the  defendant  obtain- 
ed and  pocketed,  and  still  keeps),  which  stock 
the  company  could  not  Issue  nor  exchange 
for  the  leasee,  nor  sell  to  plalntiif  or  any  one 
else,  and  which  never  has  been  issued  or  de- 
livered to  plalntllt  Under  these  circum- 
stances, d^endant  has  obtained  money  be- 
longing to  plaintiff  for  which  be  has  given 
nothing  in  return,  and  which  be  has  no  right 
to  keep.  This  creates  a  proper  basis  for  an 
action  for  money  had  and  received. 
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[13  The  arrangement  defwdant  bad  con- 
ceired  was,  as  the  court  found,  "A  plan  and 
scheme  made  by  defendant"  to  evade  the  pro- 
visions of  the  Blue  Sky  Law.  No  qneetion 
is  raised  as  to  the  vjAidlty  of  this  law.  It  is 
a  proper  exerciae  of  tbe  State's  police  power. 
C^wetl  V.  Sioux  Falls  Stockyards  Co.,  242 
n.  S.  669,  37  Sup.  Ot  224,  61  Bd.  493;  Mer- 
rick v.  Halsey,  242  U.  S.  568,  37  Sup.  Ot  227, 
61  Ij.  Bd.  496.  The  acts  and  contracta  made 
for  the  purpose  of  violating  that  law,  and  tbe 
transactions  done  In  violation  thereof  were 
therefore  nuU  and  void,  since  tbey  were  11- 
legaL  2  Parsons  on  Contracts  (Dth  Ed.)  star 
page  746. 

[7]  The  plaintiff  Is  not  to  be  denied  re- 
covery on  tbe  ground  that  he  was  In  pari 
delicto.  He  vnu  not  Tbe  things  were  ma- 
lum prohibitum  not  malum  per  b»,  and  what 
plaintiff  did  was  only  in  part  performance  of 
the  illegal  contract,  and  he  promptly  aban- 
doned the  enterprise  and  rescinded  the  con- 
tract before  the  same  was  ctmsummated,  and 
it  was  hia  pentata^  Investigations  that  final' 
ly  led  to  the  conviction  that  the  matters  were 
illegal,  and  thereby  prevented  the  organiza- 
tion from  being  completed,  and  the  business 
carried  out  In  violation  of  the  laws  of  the 
state.  Undesr  such  drcumstancee  be  la  not 
In  pari  ddlcfeo  «nd  is  entitled  to  lecover  of 
d^eadant  what  the  latter  has  unjustly  re- 
celred  from  plaintiff.  Spring  Co.  t.  Enowl- 
ton,  lOS  U.  S.  49.  26  U  Ed.  S47;  S  Mocawltz 
on  Private  Corp.  (2d  Ed.)  |  721;  2  Parsons 
on  Contracts  (9th  Ed.)  908,  909;  Hobbs  v. 
Boatrlgbt.  196  Mo.  698,  93  S.  W.  034,  6  L.  R. 
A.  (N.  a.)  906,  113  Am.  St  Rep.  700. 

For  the  foregoing  reasons,  we  entertain 
the  view  that  the  judgment  of  the  trial  court 
dissolving  the  attachment  on  the  plea  In 
abatement  should  be  reversed,  and  the  cause 
as  to  that  be  remanded,  with  directions  to 
sustain  the  attachment,  and  that  tbe  judg- 
ment for  plaintiff  on  the  merits  dumld  be  af* 
firmed.  It  to  so  ordered. 

All  concur. 
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HELY  V.  HINERMAN  »t  al.    (No.  2678.) 

(Springfield  Court  of  Appeals.  Missouri.  Jan. 
14,  im-) 

1.  EvMence  «=>47r(32)— TestlMony  that  ftr- 
son  was  a  momber  fff  a  partaenhlp  litii  ft 
legal  eoaelatioa. 

In  aetiOQ  on  a  partnership  obligation  In- 
volving issne  whether  one  of  the  defendants 
was  a  member  of  the  firm,  rejection  of  testi- 
mony of  one  of  the  partners  that  such  defend- 
ant was  a  member  of  the  partnership  held 
proper;  the  testimony  being  the  statement  of 
legal  conclusion. 

2.  Trial  ^217— Refusal  of  preoautlonary  la. 
strit«tlons  Hot  reversible  error. 

Refusal  of  precautionary  instructions  rest- 
ing largely  in  the  discretion  of  tiie  trial  court 
hdd  not  reversible  error. 

3.  Partnership  $=s>49 — Partner's  dedaratlons 
InadmisalMe  to  coiroborate  his  tesHnioay  as 
to  ether  dofmdut  Mng  a  Mmhor  of  the 

In  action  on  a  partnership  obligation  in- 
volving issue  aa  to  whether  one  of  the  defend- 
ants was  a  member  of  the  firm,  in  whidi  the 
evidence  on  sudi  issue  was  conflicting,  teati* 
mony  as  to  declarations  of  one  of  the  partners 
SI  to  audi  defendant  being  a  partner,  not 
made  in-  the  presence  of  such  defendant,  nor 
subseqaently  ratified  by  him,  held  not  admissi- 
ble to  corroborate  such  partner's  testimony  ea- 
ublishing  prima  facie  case  that  sodi  defend- 
ant was  a  partner. 

Appeal  f rwn  drcnit  Ck>urt.  Qteeae  County ; 
Guy  D.  Kirby,  Jndge. 

Suit  by  Edward  against  J.  H.  Btner- 
mon,  W.  W.  CofCman,  H.  M.  Smith,  and.  O. 
D.  Cop^  a  oopartnershlp  doing  boslneBs  as 
the  Hinerman  ConstrnctitHi  CcHopany.  From 
Judgmmt  for  defendant  Smith,  the  plaintiff 
appeals.  Affirmed,  and  cotlfied  to  the  Su- 
preme Court. 

Ward  &  Beeves,  of  Carutbersville,  and  V. 
O.  Coltrane,  of  Springfield,  for  appellant 

Sam  M.  Wear  and  Lewis  Luster,  both  of 
Springfield,  tor  re^iondent 

FARRINGTON,  J.  The  plainUff  brought 
suit  to  recover  for  material  which  he  alleged 
was  sold  to  the  Hinerman  ConstmctloD  Com- 
pany, a  concern  engaged  in  the  paving  busi- 
ness, and  at  the  time  these  goods  were  sold 
was  operating  in  paving  streets  in  Caruthers- 
ville.  Mo.  It  is  admitted  that  Hinerman, 
Coffman,  and  Cope  were  members  of  the 
firm  of  Hinerman  Construction  Company. 

The  principal  issue  in  tbis  case,  touching 
both  questl<ms  of  fact  and  law,  was  whether 
H.  M.  Smith,  the  respondent  here,  was  a 
member  of  the  firm  .of  Hinerman  Construc- 
tion Company.  The  cause  was  tried  in  the 
drcult  court  of  Greene  county,  and  a  judg- 
ment rendered  in  favor  of  Smith,  and  it  is 


from  this  Jodgment  that  the  appeal  to 

brought  hen. 

The  ftsslgnmenti  made  In  ttie  brief  go  to 
questions  of  error  concerning  the  exdiBlon 
and  admissibility  of  testimony,  the  giving 
and  refusing  of  Instructions,  and  particularly 
the  delusion  of  testimony  whldh  consisted 
of  acte  and  de<^ratlon8  and  admisrions  of 
one  Hinerman,  who  was  the  acttre  member 
of  the  firm  of  HinMman  Oonstractlon  Com- 
pany, engi^%d  in  paving  the  streets  of  Ca- 
rutheraville,  and  the  man  who  had  Uie  deal- 
ings with  the  plaintiff  here  concerning  the 
materials  wbldi  were  bought  for  the  Hiner- 
man Construction  Company. 

[1]  We  are  convinced  that  the  trial  court 
committed  no  «T0r  in  this  case,  bat  concede 
tliat  the  question  of  law  which  we  will  dl»- 
casB  in  tide  (Htinion  is  a  close  question,  vpom 
which  there  Is  a  dtvlstmi  oi  aothorittes  not 
only  In  this  state,  but  In  other  jutidlctionB. 
rniat  other  mattm  may  be  disposed  of  be- 
fore toudilng  that  qnestloa,  we  are  con- 
vinced that  there  was  no  error  in  refnslns 
to  permit  J.  H.  Hinerman  to  testify  that  H. 
M.  Smith  was  a  partser  in  the  Hinerman 
Coastnictlon  Company,  or  when  he  became 
a  member  of  the  partnership,  or  if  he  was  a 
member  of  ttie  partnership  when  he  signed 
the  note.  Rejecting  such  testimony  at  most 
would  not  be  reversible  error,  and  the  action 
of  the  court  can  be  upheld  on  the  ground 
that  it  called  for  legal  conclusiima  See  El- 
lis V.  Brand,  176  Mo.  App.  383, 158  S.  W.  705. 

The  instructions  given  in  the  case  fairly 
present  the  issues  to  be  determined.  We 
find  no  reversible  error  in  the  instructions 
given  on  behalf  of  Smith.  They  mer^  tell 
the  Jury  that  in  order  that  Smith  be  held 
they  must  find  that  he  became  a  partner  and 
became  liable  for  materiel  whicti  was  par- 
chased  by  the  Hinerman  Construction  Com- 
pany after  he  came  into  the  firm ;  the 
theory  of  plaintiff  being  that  Smith  was  not 
originally  a  member  of  the  firm,  but  came 
in  some  time  after  it  had  been  operating. 

[2]  Appellant's  two  Instructions  wUi<A 
were  refused  and  about  which  complaint  is 
made  were  mereij  precautlcmary  Instrac- 
tlmiB,  resting  largely  in  the  discretion  of  the 
trial  court,  tbe  refusal  of  w^bich  would  not 
constitate  reversible  error.  Wiedeman  v.  St 
Louis  Tazicab  Co.,  182  Ho.  App.  530^  165  S. 
W.  1106. 

[3]  This  brings  us  to  the  principal  point  at 
issue.  The  amiellant  contends  ttiat  the  trial 
court  erred  in  excluding  testimony  offered  by 
him  in  the  nature  of  admlBsl<m8  and  declara- 
tions made  by  Hinerman,  of  the  firm  of 
Hin^man  Construction  Company,  which  dec- 
larations and  admissions  were  made  at  the 
time  the  goods  were  purchased  from  plain- 
tiff, and  tended  to  show  tbat  Smith,  respond- 
ent here,  had  become  a  member  of  tlie  firm 
of  Hinerman  Construction  Company  and 
was  a  full  partner  therein.   It  will  be  borne 
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in  mind  In  deftling  with  IMa  questuui  that 
there  is  no  contention  but  what  tb«  Hiaer- 
man  Gonstrnction  Company  was  a  partner- 
i^hlp,  and  that  Hlnerman  was  one  of  the 
partners,  with  full  autboTity  to  act  for  it 
Neither  Is  there  any  contention  made  that 
the  partnerahlp  of  Hinexman  Ctmstructton 
Company  purchased  the  material  from  the 
plaintiff  and  is  Indebted  to  the  plaintiff  for 
sach  sum.  The  only  question  concerning 
this  issue  was  whether  or  not  a  partnership 
existed  In  which  H.  M.  Smith  was  a  member ; 
that  Is  to  say,  the  Question  is  on  the  exist- 
ence of  the  alleged  partnership  between 
Hlnerman,  CofTman,  Cope  and  Smith. 

To  sustain  the  Issue  that  Smith  was  a 
member  of  this  firm  at  the  time  the  goods 
were  purchased  from  plaintiff,  the  plaintiCTs 
testimony  tended  to  show  that  originally  a 
firm  composed  of  Hlnerman,  Coffman,  and 
Cope  was  formed  under  the  name  of  Hlner- 
man Construction  Compaoy,  and,  as  stated 
I>efore,  this  Is  admitted  by  all  the  parties. 
Illnerman's  testimony  In  this  cause  affirma- 
tirely  shows  that  Smith  came  into  the  firm 
of  Hlnerman  Construction  Company  as  a 
partner  to  receive  profits  and  bear  losses  and 
to  share  equally  witb  the  other  partners  In 
the  partnership  venture.  This  was  the  only 
direct  testimony  of  an  affirmative  character 
which  showed  that  Smith  was  a  member  of 
the  firm.  On  the  other  hand.  Smith  and 
Cqffman  testified  positively  that  Smith  never 
l>ecame  a  member  of  the  partnership,  and 
chat  such  dealings  as  he  had  with  the  part- 
nership were  merely  done  to  accmnmodate  the 
partnership,  one  member  of  which  firm  was 
('offman.  who  was  associated  with  Smith  in 
the  banking  business.  The  case  then  stands 
in  this  wise:  There  Is  direct  testimony  of- 
fered by  plaintiff  ttiat  Smith  was  a  member 
uf  the  partnership  at  the  time  plaintiff  sold 
the  goods  to  the  Hlnerman  Constmctlon  Com- 
pany, or,  as  some  courts  put  it,  the  plaintiff 
had  made  a  prima  facie  case  of  the  partner- 
ship alleged.  The  def«idant's  testimony 
flatly  denied  such  relation.  Now,  the  appe- 
lant contends  that,  under  the  authorities^ 
li«  having  ^troduced  evldaice  of  a  direct 
<>1iaracter  which  made  a  prima  fade  case  of 
the  existence  of  a  partnership  between  Smith 
and  others,  he  was  then  entitled  to  introduce 
in  evidence  the  declarations  and  admissions 
of  Hlnerman,  who  was  acting  for  the  Hlner- 
man Construction  Company  at  the  time  the 
poods  were  bought,  which  tended  to  show 
that  Smith  was  a  partner.  In  other  words, 
plaintiff  BOUfi^  to  ^ow  by  various  witnesses 
that  Hlnerman  came  to  them  at  the  time  the 
goods  wen  being  purchased  and  told  them 
that  H.  M.  Smith,  of  Springfield,  Mo.,  had 
come  Into  the  partnership  and  wns  then  a 
member  of  the  firm.  The  theory  of  appellant 
Is  that;  having  put  in  evidence  of  an  affirma- 
tive <^ractw  making  a  prima  facie  case  of 
the  «ziat«noa  of  a  partnership,  he  vaa  then 


entitled  to  bolster  «p  and  corrobvate  Hlner- 
maa's  teatlmoay  to  that  effect  by  showing 
the  declarations  which  had  l>eai  made  by 
Hlnerman  to  plaintiff  and  oth«  parties 
when  the  goods  were  bou^t  To  sustain 
this  oontaUon,  the  appellant  undoubtedly 
has  one  authority  In  Missouri  directly  in 
point,  aad  with  which  we  are  not  willing  to 
agree,  and  that  Is  the  case  of  Oil  WeU  Sup- 
ply Co.  V.  Metcalf,  174  Mo.  App.  555,  160  S. 
W.  807.  In  that  ease  the  Kansas  City  Court 
of  Appeals  upheld  the  modification  'of  an  In- 
struction 80  as  to  cut  out  a  direction  to  the 
Jury  that  no  declaration  or  act  »f  Boss  as 
to  the  existence  of  a  partnership  snould  b« 
considered  unless  such  act  or  declaration 
was  within  the  knowledge  or  consent  of  the 
other  alleged  partners,  and  the  court  said: 

"It  is  true  yon  cannot  prove  that  a  partner- 
ship existed  by  tlie  acts  and  declarations  of  the 
alieged  partner.  But  if  yon  first  make  out 
a  prims  facie  case,  as  was  Aaaa  here,  that  a 
partnership  exists.  It  is  then  i»op6r,  in  corrob- 
oration, to  show  that  he  acted  as  such  and 
stated  that  be  waa." 

The  cases  cited  to  support  that  statement 
we  vrill  hereafter  notice  in  this  oplnltm. 

One  other  case  relied  on  by  appellant  to 
sustain  his  contention  Is  that  of  WiUoughby 
V.  Hildretb,  182  Mo.  App.  80,  93,  167  S.  W. 
630,  a  case  disposed  of  In  this  court  by  the 
writer  of  this  opinion,  wliereln  we  quoted 
with  approval  the  language  of  the  Metcalf 
Case,  174  Mo.  App.  5S5,  160  S.  W.  887.  Id 
the  Willonghby  Case,  which  we  were  de- 
termining, what  was  said  was  filter  dictum, 
as  the  case  shows  clearly  that  the  case 
turned  on  the  question  of  whether  plaintiff 
there  had  made  out  a  prima  fade  case,  and 
we  found  that  no  such  evidence  existed  in 
that  record,  and.  then  followed  the  state- 
ment, as  shown  la  the  opinion,  that  acts 
and  declarations  would  not  be  permitted  to 
show  the  existence  of  a  partnership  except 
in  corroboration  of  a  prima  facie  case  fir^^t 
made.  We  do  not  believe  that  the  ruling  as 
stated  In  the  Metcalf  Case  is  supported  by  the 
best  authorities  and  does  not  stand  the  test 
of  reason. 

The  general  rule  of  law  laid  down  concern- 
ing declarations  and  admissions  of  partners 
and  agents  Is  that  admissions  of  a  partner- 
ship's existence  by  one  partner  eannot  be 
sXven  In  evidence  against  an  alleged  partner 
unless  made  in  the  latter's  presence,  or 
unless  the  latter  authorized  or  assented  to 
the  admission  or  bad  adopted  or  ratified  It, 
See  30  Cyc.  400.  See,  also,  Clement  Bates  on 
Partnership,  vol.  2,  8  1151. 

Greenleaf  on  Evidence,  vol.  X,  f  177,  lays 
down  the  rule  that,  where  it  Is  sought  to 
diarge  several  partners,  an  admlssltm  of  the 
fact  of  partnership  of  one  Is  not  receivable 
In  evidence  against  another  to  prove  the  part' 
nar«Mp.  (Italics  ours.)  It  is  only  after  the 
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partnership  Is  Shown  to  «lflt  by  proof  sa tie- 
factory  to  the  judge  that  the  admlsstona  of 
one  of  the  parties  is  rec^Ted  In  wder  to  af- 
fect the  otha*s. 

Wlgmore  on  Evidence,  vol.  2,  S  1078,  6b- 
servee  that  it  may  be  noted  that  the  fact  of 
agency  must  of  course  be  somehow  evidenced 
before  the  alleged  agent's  declarations  can 
be  received  as  admissions ;  and  therefore  the 
nse  of  the  allied  agent*  s  assertions  that  he 
Is  agent  would  for  that  purpose  be  inadmis- 
sible, as  merely  begging  the  very  questltHi. 
Nevertheless  they  might  be  received  provt 
idonally  as  verbal  acts  indlcatiag  that  he 
was  acting  on  another's  belielf,  not  his 
own,  leaving  it  to  subsequent  proof  to  es- 
tablish his  oonnectloD  as  agent  with 
present  party. 

We  understand  that  language  to  mean 
that,  where  a  partner  or  an  agent  has  made 
certain  admissions  or  declarations  tending 
to  bind  a  partnership  or  a  principal,  such 
dedaratlons  may  be  used  to  show  that  he 
was  acting  for  the  principal  or  partnership, 
but  not  for  the  purpose  of  showing  the  ex- 
istence of  the  rdatlon.  Apidying  that  to  this 
IMirtlcular  case,  there  was  no  controversy 
about  whether  the  Hlnerman  C<Histructi<»L 
Company  bon^t  these  goods  from  the  plain- 
tiff, nor  was  there  any  controversy  about 
whether  Hlnerman  was  acting  for  the  Hlner- 
man Construction  Company.  His  admls* 
sioni  and  dedaratlons  are  va-bal  acts  tend- 
ing to  show  he  was  acting  for  the  Hlnerman 
Constructltm  Company,  but  that  does  not 
mean  that  his  admissions  and  decdaratlons 
can  be  used  to  establish  the  existence  of  the 
very  thing  that  Is  on  trial  before  the  jury, 
wbieh  la  whether  a  partnership  existed 
known  as  the  HlnerJaan  ConstrncUon  Com- 
pany In  which  H.  M.  Smith  was  tme  of  the 
partners. 

Wo  beUere  that  the  SvpreuM  Court  of  this 
state  in  some  early  cases  laid  down  tibe  cor- 
rect mle^  and  Qiat  no  decision  of  that  court 
has  changed  that  rol^  The  case  of  ViUey 
McHeziry,  71  Ho.  417,  was  where  the  exist- 
ence of  a  copartnership  was  exiffessly  de- 
nied, and  that  eonrt  held  that  ttie  admission 
and  statunents  ot  Foy  to  prove  that  McHen- 
ry  -  was  a  partner  were  Inadmissible  as 
against  McHenry  where  made  in  his  absence 
and  without  any  ratification  of  his.  being 
Aown.  The  letter,  as  shown  In  that  {pinion, 
was  subject  to  two  constructions,  one  con- 
struction b^g  fliat  McHenry  had  admitted 
that  he  was  a  partner,  and  the  other  that 
he  was  not  a  partner.  He  was  permltceri  fo 
give  his  construction  ttt  the  letter.  ThAro 
was,  therefore,  in  that  case  what  the  court 
considered  substantial  testimony  fbr  and 
against  Qie  fact  of  McHenry  b^ng  a  part- 
ner, and  tiie  court  held  tliat  the  evidence  of 
Fay's  statement  wbb  off«-ed  and  admitted, 
not  tor  the  sole  purpose  of  showing  that  an 
estsbliabed  partoerslilp  luid  assumed  the 


debt,  but  to  establish  the  extstence  of  the 
psrtnershlp,  and  that,  as  there  was  a  conflict 
of  evidence  on  that  Issue,  it  could  not  be  as- 
sumed that  the  error  of  admitting  Foy's 
admissions  did  not  work  a  prejudice  <m  Mc- 
Henry. That  case,  to  our  minds,  clearly 
holds  that,  even  thou^  t2iere  is  substantial 
testimony  making  a  prima  fade  case  of  tha 
existence  of  a  partno^p,  the  aots,  declara- 
tions, and  admissions  of  one  claiming  to  be 
a  partner.  m4de  in  the  absence  of  anothn, 
cannot  be  used  to  bolster  up  and  corroborate 
the  prima  fade  ease  made. 

The  case  of  Blmel  v.  Hayes,  8?  Ho.  20Q, 
dearly  holds  that  declarati<ms  of  a  partner 
are  inadmissible  to  prove  a  partnership  even 
after  the  admission  of  this  evidence  temding 
to  prove  the  partnership.  In  thaf  case  the 
court  stated  that  there  was  much  evidence 
offered  pro  and  con  touching  the  Issue.  Tb&t 
conrt  refers  to  and  apivoves  the  case  of 
Smith  V.  Hulett,  65  HI.  495.  In  that  case 
in  the  course  of  the  opiniw  It  is  stated  that 
a  large  amount  of  testimony  was  produced 
to  establish  the  ulatence  of  a  partnershli^ 
yet  the  case  was  reversed  and  remanded  be- 
cause, althou^  there  was  much  testimony 
tending  to  prove  the  existeaoce  of  a  partner- 
ship, the  trial  court  pennltted  the  dedara- 
tlons of  one  of  the  partners  to  bind  the 
otliers  The  Supr^e  Conrt  of  Illinois  re- 
versed the  Judgment  on  that  account. 

In  the  case  of  Wolle  v.  Brown,  4  Whact 
(Pa.)  365,  In  dealing  with  this  question,  tlie 
court  puts  the  matter  in  this  wise: 

"The  dedarations  of  one  of  the  alleged  part- 
ners were  received  as  corroborative  evideuee 
of  the  partnership;  and  the  first  thing  that 
strikes  ns  in  regard  to  It  is  an  Idea  that  it  was 
received  as  evidence  of  a  fact,  which  it  was 
necessary  to  establish.  Id  the  first  instance,  in 
order  to  make  way  for  it,  for  which,  according 
to  Griffith  V.  Reford.  1  Bawle,  197,  and  Qoum 
V.  Crowell,  decided  at  this  tarm,  it  was  incom- 
petent. If  the  existence  of  the  partnership  be 
authority  for  Ita  Introduction,  the  fact  must 
first  be  proved  by  Independent  evidence.  If  It 
be  not  so  proved.  It  stands  as  If  no  evidence 
were  given  of  It;  for  evidence  short  of  proof, 
leaves  the  matter  where  it  found  R;  and  if  the 
fact  be  already  establisbed,  the  evidence  of  it 
needs  no  corroboratiooi.  I  am  unable  to  con- 
ceive bow  a  thing  can  be  evidence  to  corrobo- 
rate which  is  not  evidence  of  itBelf.  If  it  con- 
duce, in  any  degree,  to  proof  of  the  fact,  I  see 
no  reason  why  it  should  not  be  permitted  to  do 
so  ^gle-handed;  for  the  competency  of  evi- 
dence depends  not  on  the  intensity  Of  its  force; 
and  if  It  do  not  so  coaduce,  I  know  not  how  It 
can  corroborate  any  pteoedent  evidence  ef  it" 

Appelant  cites  ns  to-Boiiriey  on  Modem 
taw  of  Partnership,  toL  2,  |  889.  wherein 

the  text  Is  as  follows: 

"Where  the  existence  of  a  partnership  is  de- 
nied, and  there  Is  no  evidence  of  its  e^stmco, 
the  statement  of  a  partner  binds  no  one  but 
himsd^  but  this  role  has  no  apiffleatiim  iriiers 
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bere  is  other  tmttaony  estabHihint  th«  exist- 
ence of  a  partneraUp.  AnA  if  the  cxistenee  of 
;he  alleged  partntnUp  be  prima  fade  eaUb- 
isbed  bj  eridenee  other  than  anch  aeclaratioiui. 
hen  the  acta,  dedarationa,  and  admissions  of 
!ach  Toxj  be  proren  to  ■trenglhen  audi  prbna 
Fade  case* 

A  number  of  cases  are  dted  to  npboM  this 
rale,  Indndlng  from  HlBBonrt  WlUoingliby  t. 
BUdretb,  ISS  Ho.  App.  80,  187  8.  W.  6B0, 
iDd  the  MetcaU  Case,  174  Mo.  App-  566,  190 
3.  W.  897. 

We  do  not  tiiiak  fliat  Oreenleaf  on  Brl- 
aence,  art.  177,  au^wrla  the  app^nrs  con- 
tentltm,  as  fliat  hcdds  that  It  Is  only  after 
the  partnerAip  Is  Shown  to  exist  by  proof 
satisfactory  to  tbe  judge  that  the  admlsrion 
ol  one  of  the  parties  Is  reeelred  ta  order  to 
affect  the  (^ers.  This  does  not  hold  that  It 
Is  recdTed  for  the  pnxpoae  oi  establishing 
the  existesioe  of  the  partnership  Tritb  refer- 
ence to  the  others. 

Appelluit  Is  supported  In  his  contention  by 
the  case  of  Conlan  v.  Mead,  172  HI.  18,  48 
N.  a  720. 

Appellant  dtes  as  to  2  Ourpaa  Jnris,  p^ 
639,  under  the  head  ct  "Agency.**  We  do 
not,  however,  bdlere  that  the  text  fliere 
bears  ont  appdlant's  contention  when  the 
vhole  paragraph  Is  read.  It  Is  true  that  It 
Bays,  It  the  agency  la  ottierwlse  [wlma  fade 
proTed.  the  dedaratlons  of  an  agent  become 
sdmlsdble  in  corrobcvationt  where  they  con- 
ititnte  a  part  of  the  res  gesbe  and  were 
made  at  the  time  of  the  transaction  In  ques- 
tko.  The  following  howerer,  we  think  is 
niAaoatory  of  that  statement: 

"Thus,  where  the  agency  has  been  established 
br  independent  evidence,  the  dedaratioas  of  the 
igent  are  competent  to  show  that  he  acted  as 
ageat,  and  not  on  Us  Indivldaal  aceonnt,  or  to 
<hov  the  nature  and  extent  of  his  authority." 

This  Is  far  from  saying  that  hts  declara- 
tions are  admitted  to  prove  the  existence  ot 
the  rdatloDshlp  of  prlndpal  and  agent  where 
that  rdatlonshlp  Is  denied  and  is  in  iasne. 

We  will  now  tarn  to  some  cases  dted  In 
the  Metcalf  Case,  174  Mo.  App.  665, 160  S.  W. 
887,  In  support  of  the  rule  there  laid  down 
on  page  660,  174  Mo.  App.,  on  page  898  of 
IfiO  S.  W.  The  first  cited  Is  that  of  Peck  v. 
Hltchey,  66  Mo.  114.  That  case  holds  that 
Qie  declarations  of  a  partner  who  assumes 
to  act  as  agent  of  anotha  are  not  admissible 
to  establish  the  agency,  but  that  It  is  well 
settled  that,  after  the  party  alleging  the 
ageDcy  has  made  a  prima  fade  case  of  agent 
against  the  prfnclpal,  any  declarations  made 
by  the  agent  in  the  prosecution  of,  and  rela- 
tiTe  to,  the  business  contemplated  by  audi 
Bgency  are  admissible  against  the  prlndpaL 
^  this  case  we  think  the  court  makes  clear 
Iti  meaning  when  it  says,  until  (speaking 
Of  the  relatlonBhlp)  this  is  established,  ad- 


mtealtma  are  not  admlsEdble  against  the 
[wlndpal  bJmseif ;  that  is  to  say,  as  we  view 
It,  such  admissions  may  be  introduced  after 
the  existence  of  the  relation  of  agency  or 
partnershli) .  Is  abown  to  exist,  not  for  the 
purpose  of  strengthening  the  evidence  which 
shows  such  existence,  but  for  the  purpose  of 
showing  the  party  making  the  admissions 
was  acting  in  the  scope  of  the  relation 
which  the  Jury  might  find  from  other  evi- 
dence existed. 

Wo  do  not  construe  the  opinion  in  Werth 
V.  OUis,  61  Mo.  Afp.  401,  as  holding  that 
the  declarations  of  an  agmit  are  admissible 
to  prove  the  relationship  of  i^ency. 

We  have  read  carefully  appdlanfs  cases 
of  Union  Bank  v.  Wheat,  S8  Mo.  App.  11,  Hill 
Bros,  T.  Bank  of  Seneca,  100  Mo.  App.  230, 
73  S.  W.  807.  Hoffman  Heading  &  Stave  Co. 
V.  Raihroad,  119  Mo.  App.  495,  94  S.  W.  697, 
Stenson  v.  Lancaster,  178  Mo.  App.  340,  165 
S.  W.  1158,  Smith  v.  O'Bryant,  181  S.  W. 
123,  and  other  cases,  and  we  do  not  think 
they  will  bear  out  the  coutentlon  that  the 
admissians  and  declarations  of  an  agent  are 
ertf  admitted  against  an  alleged  partner, 
whm  made  in  his  absence,  to  prove  the  ex- 
Istttice  of  the  denied  partnership.  While 
the  courts  are  somewhat  loose  in  thdir  ex- 
presaionB,  it  will  be  found  on  running  throu^ 
most  of  the  cases  that  in  speaking  of  cor- 
rob(»ratlTe  iwoof,  and  in  cases  in  whidi  they 
bare'  held  Oiat  tibe  testimony  was  conpe- 
t^t,  it  was  not  admitted  for  ttie  purpose  ot 
corrobcwatlng  the  existence  ct  the  ration, 
but  for  tlw  purpose  of  showing  Out  the  par- 
ty making  the  declaratiois  was  acting  for  a 
partnersliip  of  whidt  ttiere  was  evidence  of 
existence,  or  for  a  iffindpal  concmiing  which 
there  was  erldaoce  of  tlie  relation  of  prln- 
dpal and  agent 

The  Injustice  of  the  rule  eontaided  for  by 
appellant  is  made  very  manlfOst  In  this  rec- 
ord before  us.  Here  we  have  two  men 
swearing  before  a  Jury,  one  testifying  that 
no  relation  ot  partnership  existed,  aud  the 
other  testifying  that  it  did  exist ;  the  plain- 
tiCt  tbrn  putting  on  the  stand  witnesses  to 
prove  that  one  of  these  witnesses  who  is  be- 
fore the  Jury  was  heard  to  say  at  some  for- 
mer time  the  same  thing  that  he  is  testifying 
to.  After  all,  such  admissions  and  declara- 
tions as  were  undertaken  to  be  prov^  in 
this  case,  as  made  by  Hinerman,  could  rise 
no  higher  than  the  source  from  which  they 
emanated — that  is,  Hinerman — and  there  he 
was,  the  source  of  that  evidoice,  bcifore  the 
Jury  testifying  to  the  fact  in  issue.  If  the 
rule  la  as  contended  for,  that  there  admis- 
sions are  competent,  then  why  go  to  the  va- 
rious men  who  heard  them  in  order  to  prove 
them?  There  is  Hinerman  on  the  stand, 
swearing  to  the  partnership,  and  in  corrol>- 
0 ration  of  his  testimony  why  not  permit 
him  to  testify  to  the  admisslona  whidi  be 
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himself  bu  made  to  rarlotis  parties  btfore? 
It  it  l8  competent  for  some  one  else  to  tes- 
tUy  as  to  what  Hlnwman  bad  said  on  a 
former  occaalm,  It  would  certainty  be  com- 
petent for  Hlnerman.  the  man  who  made  the 
admiasloDS  and  declarations,  to  swear  to 
them.  To  permit  such  a  rale  would,  In  our 
Judgment,  fn  a  case  like  this,  open  wide  the 
door  to  fraud.  For  Instance,  if  a  flnn  per- 
chance should  set  Into  finant^l  straits,  then 
one  member  of  that  firm  could  go  out,  In  the 
absmce  of  smne  solvent  man  and  without 
his  knowledge,  and  spread  broadcast  through 
the  land  that  this  solvait  man  had  become 
a  partner  with  him;  fbea,  when  ttiat  issue 
became  a  telal  in  court,  he  would  take  the 
atand  again  and  reiieat  to  the  Jury  wltat  he 
bad  told  flioae  from  whom  he  was  buying 
goods,  and,  to  bfdsto:  ap  hla  case  and 
strengthen  his  testimony,  he  could  then  bring 
in  an  overwhelming  amount  ot  testimony  to 
Aow  that  he  bad  said  the  same  thing  on 
former  occasions  whldi  the  Jury  must  con- 
sldtf  as  evldmce  tending  to  corrotionite  his 
testimony  on  the  stand.  We  do  not  believe 
that  this  is  good  law. 

In  the  end  the  admis^ons  and  declarations 
are  nothing  more  than  what  be  at  some  for- 
mer time  said  existed,  and  here  he  Is  on  the 
stand,  testifying  imdw  oath  again  that  the 
relatlw  ulsted;  and  to  htip  sustain  thai 


testimony  bis  former  statemaita,  mAt  ifiA- 
out  the  saneUty  of  an  oath,  are  put  More 
the  Jury.  TbiB  can  be  nothing  more  ftun 
hearsay  testimony,  and  ia  certainly  iocon- 
petent  for  the  purpose  for  which  It  wis  of- 
fered— that  is,  to  prove  the  existence  of  i 
firm  in  whldi  H.  H.  Smith  was  a  partner. 

It  Is  Oie  Judgment  of  this  court  tint  ut 
statnnents  made  in  the  cases  ot  Soilth  r. 
O'Biyant,  181  S.  W.  123,  and  Tnitougbby  v 
Hlldreth,  182  Uo.  App.  80,  107  S.  W. 
whitdi  might  be  construed  that  the  acts  U'J 
dadaratiaOB  of  a  partner  w  an  agent  made 
in  tba  absence  at  an  alleged  partner  «r  sa 
alleged  principal,  are  competent  to  prove  tie 
eziataice  of  tbe  relation,  are  herd>y  dlnp- 
ivoved. 

We  are  of  tbe  <H)lni(u  that  the  trial  nnc: 
committed  no  error  in  refusing  to  penf: 
this  testimony  to  go  !n,  and  that  the  Jci;- 
ment  should  be  affirmed.  This  rule^  howev- 
er, being  In  conflict  with  the  decision  ia  tbc 
case  of  Oil  WeU  Stqiply  Go.  v.  Hetcalt  174 
Mo.  App.  6S5,  160  S.  W.  897,  rvsndcred  by  tt« 
Kansas  City  Court  of  Appeals,  it  Is  neces- 
sary for  us,  under  the  ccmstitutlonal  j)svn- 
bIod,  to  certify  this  cause  to  the  Suprane 
Court  for  final  determination. 

It  is  ao  ordored. 

COX,  P.  J.,  and  B&ADEiBT,  J..  ooBcar. 
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BANKERS'  TRUST  CO.  v.  SCHULZE.* 
(Na.  270-3497.) 


(Comniiadon  of  Appeals  of  Texas,  Section  B. 
Jan.  2S,  1922.) 


TRUST  CO.  V.  SCHULZE 
(lit  8.w.> 

in  any  way  affected  by  the 
and  sold  off  of  said  tract 

"Siened  thla  tb«  24th  day  ( 
iSn.  Bankers' 
"By  ^ 
"B.  P,  Set 


1.  Danagn  «=362( I)— Injured  person  nqnlr 
ad  to  exerolse  ordinary  dillgoneo  to  nitlgate 
dunages. 

Injured  person  ia  required  to  exerdse  ordi- 
nary dilicenee  to  mltlKate  hia  damages. 

2.  Dnnages  «»62  (4)— Plaintiff  wltk  privilege 
of  catting  hay  on  dofendanfs  land  not  roqulr- 
od  to  mltiii^  danagH  by  tlmiltr  oontrnet 
witti  othorv  on  ojeetnent  hofore  torailnation 

of  period. 

Where  defendant  oold  plaintiff  tbe  priTUege 
of-  cutting  hay  off  tract  of  land  during  specified 
term,  but  prematurely  ejected  him,  plaintiff 
was  not  precluded  from  recorerii^  damages  for 
inability  to  cut  hay  by  failure,  on  Iwing  ejected 
from  defendant's  land,  to  mako  similar  contract 
with  owners  of  other  land;  tbe  rule  requiring 
injured  person  to  mitigate  damages  being  in- 
applicable. 

Emff  to  Court  of  Civil  Appeals  of  First 
Suprone  Judicial  District 

Acti<Hi  by  B.  F.  SchQlse  against  tbe  Bank- 
ers' Trust  Company.  Judgment  for  plaintifr 
affirmed  by  the  Court  of  OlvU  Appeals  (220 
S.  W.  670),  and  defendant  brings  error. 
Judgments  of  District  Court  and  of  Court  of 
Civil  Appeals  affirmed. 

W.  T,  Armstrong,  of  Galveston,  and  An- 
dren'S,  Streetman,  Logue  &  Mobley,  of  Hous- 
ton, for  plaintiff  in  error. 

James  B.  &  Charles. J.  Stubbs,  of  Galves- 
ton, for  defendant  in  error. 

POWELL,  J.  Tbis  Is  an  action  for  dam- 
ages, instituted  in  tlie  district  court  of  Gal- 
\-eston  county,  Tex.,  by  B.  F.  Schulze,  to 
recover  of  the  Bankers'  Trust  Company  tke 
sum  of  $2,000  wblch  tbe  plaintiff  alleged  to 
be  tbe  damage  he  bad  sustained  by  reason 
of  a  breacb  by  defendant  of  tbe  following 
contract : 

'"The  Bankers*  Trust  Company,  for  a  consid- 
eration of  one  hundred  and  no/100  ($100.00) 
dollars,  leases  to  B.  P.  Schulze  of '  Arcadia, 
Texas,  tbe  privilege  of  cutting  bay  oS  of  what 
is  known  as  Eureka  Orchards  tract  in  the  I.  B. 
Lewis  Survey  in  Galveston  county,  Texas,  be- 
tvteea  this  date  and  November  lat,  1918,  said 
cODidderatton  of  $100.00  to  be  paid  by  said 
Schulze  to  the  Bankers'  Trust  Company  out  ot 
the  proceeds  of  the  sale  of  said  hay  as  foi- 
lowa:  , 

"$75.00  frtna  the  first  car  of  hay  shipped  and 
$25.00  from  the  second  car  of  hay  sliipped  from 
said  land,  and  a  lien  is  retained  by  said  Bank- 
ers' Tmst  Company  upon  all  the  hay  cut  off  of 
•aid  tract  until  said  $100.00  is  paid. 

"It  is  further  understood  that  the  $100.00 
agreed  upon  ia  to  be  paid  alMoIutely  and  is  not 


SAuIce  alleged  tbat  tl 
ejected  and  excluded  blm 
premises  In  February,  191: 
O.  0.  Bupe  in  possession  t 
be  not  been  dispossessed,  t 
175  tons  ot  bay  from  tb( 
before  bis'  lease  expired: 
would  bare  been  wwth 
would  have  nett^  him  a  p 

The  Banker!^  Tmst  Com] 
general  and  special  except 
nlal,  and  special  plea  that 
tually  made  and  entered 
parties  only  extended  to 
November,  1917,  and  that 
was  inserted  In  tbe  cent 
oversight  and  a  typograp 
constituted  a  mutual  mists 

Tbe  cause  was  submitted 
following  general  charge: 

"Unless  you  believe  from 
the  date  of  'November  Ist,  1 
in  the  contract  instead  of  'Nc 
by  mutual  mistake,  accident, 
yon  win  return  a  verdict  for 
assess  bis  damages  at  suefa  a 
pensate  him  for  the  loss  of 
that  he  would  probably  have 
had  he  not  been  prevented  fro 
defendant.    In  such  case  the 
of  damages  would  be  the  ma 
crop  he  would  probably  have 
market  price  at  Arcadia  at  tl 
ducting  therefrom  the  coat 
hay  and  the  preparation  fo 
same,  together  with  the  ex; 
ing,  as  may  be-  shown  by  the 

"If  you  believe  from  the  e 
date,  'November  1st,  1918'  ■ 
stead  of  'November  Ist,  1917, 
accident,  or  inadvertence  of  I 
will  return  a  verdict  for  the 

In  response  to  that  cbarj 
turned  a  verdict  finding  f< 
awarding  him  damages  in  th 
Judgment  was  entered  act 
judgment  of  tbe  district  cou 
by  the  Court  of  Civil  Appei: 
W.  570. 

The  Bankers'  Trust  Cfwnp 
writ  of  error  In  the  Supreme 
cause  is  now  before  us  for  i 
ommendation. 

Tbe  controlling  question  u] 
Is  whether  or  not  the  trial 
bis  charge  to  the  Jury  and  in 
ment  tbereafter  in  Ignoring 
the  duty  of  a  plaintiff,  in  suij 
arising  from  a  breacb  of  a 
ordinary  diligence  to  mltlgai 


AsnForothar 
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tbe  Bftme.  Ooonqel  for  the  trnst  company 
elicited  mndi  erldence  tending  to  show  that 
Schidze  could  have  almost  entirely  saved 
himself  from  damage  by  the  use  of  ordinary 
diligence.  For  Instance.  Schnlze  bimself  ad- 
mitted that  in  the  same  rlclnity  he  couM 
have  bought  hay  at  25  cents  per  Um,  but 
that  he  made  no  eCFort  to  do  so. 

Counsel  for  tbe  Bankers'  Trust  Company 
excepted  to  the  general  charge  of  the  court 
for  falling  to  take  above  doctrine  into  ac- 
count In  defining  tbe  measure  of  damages, 
and  also  submitted  a  special  charge  covering 
that  exertion.  The  exception  was  overruled 
and  tbe  special  diarge  refused.  Errors  are 
assigned  because  of  those  rulings  of  the 
trial  court,  and  the  Judgment  Is  further  at- 
tained as  being  unsupported  by  the  evidence, 
In  that  the  undisputed  evidence  shows  that 
the  plaintiff^  by  use  of  ordinary  diligence, 
could  have  mitigated  his  damages. 

The  rule  Invoked  by  the  plaintiflf  In  error 
as  being  the  one  which  should  have  governed 
the  trial  court  was  ably  declared  by  the  Su- 
preme Court  of  Texas  more  than  40  years 
ago  by  JuBtice  Btmner  in  case  of  Brandon 
v.  Maantectnrlng^CCt  SL  Tex.  121,  as  fol- 
lows: 

"It  Is  w«U  settled,  that  it  Is  not  only  the 
moral  bat  the  legal  duty  of  one  who  seeks  re- 
dress tor  another's  wrong  to  use  due  diligence 
to  prevent  loss  thereby.  The  principle  applies 
to  a  breach  of  contract,  and  a  party  is  not  en- 
titled to  compensation  for  injurious  conse- 
quences from  BQch  breach,  so  far  as  he  had 
the  InfonnatloQ,  time,  and  opportunity  neaes- 
sary  to  prevent  them.  Sedg.  ou  Dam.  uarg.  p. 
94,  and  authorities  dted." 

[1]  The  rule  Just  quoted  la  still  the  gen- 
eral rule  in  this  state,  never  having  been 
overruled.  However,  no  fact  case  like  the 
<me  at  bar,  Involving  an  application  of  that 
rule,  has  apparently  heretofore  been  before 
our  Supreme  Court  That  being  true,  and 
In  view  of  the  further  fact  that  there  seems 
to  be  some  c<Hiflict  of  decision  in  other  juris- 
dictions In  this  respect,  we  have  taken  the 
liberty  of  consulting  very  frerty  with  our 
Supreme  Court  In  the  premises.  In  what  we 
shall  hereafter  say,  we  are  convinced  we 
but  reflect  the  ^ews  of  that  oeurt  itself. 

The  controlling  question  on  this  appeal 
is  whether  or  not  the  aforesaid  rule  an- 
nounced by  Justice  Bonner  applies  to  a  fact 
case  like  the  one  at  bar.  The  trial  court 
and  Court  of  Civil  Appeals  hold  that  It  does 
not  The- latter  court,  at  considerable  length, 
discussed  the  facts  of  this  case,  and  we  have 
reached  the  conclusion  that  Its  construction 
of  the  contract  and  its  applicatlcm  of  the 
law  thereto  are  in  principle  correct  Conse- 
quently we  do  not  see  that  any  useful  por^ 
pose  wotdd  be  subserved  by  any  extended 
discussion  upon  oar  part 

As  we  construe  the  contract  in  suit,  It  la 


one  of  sale,  and  d^adant  Id  wror  Is  enti- 
tled to  the  net  pr(^ts  under  It. 

[2]  The  plalntlflr  in  error  sold  defendant 
in  error  the  right  or  privilege  of  cutting 
hay  off  of  the  tract  of  land  in  controversy 
I  during  a  specified  time.  After  cutting  It 
the  hay  was  to  belong  to  defendant  In  emnr. 
No  part  of  It  belonged  to  plaintiff  in  eiror; 
and,  as  provided  in  the  contract,  defaidant 
in  error  was  to  pay  the  conalderatlMi  of 
$100  Independent  of  whether  or  not  any  hay 
was  gathered  from  tbe  land,  Defendant  in 
error  under  the  contract  had  the  right  to 
appropriate  aU  the  hay  to  his  own  use  and 
benefit,  and,  being  deprived  thereof  he  was 
entitled,  as  damages,  to  recover  the  value  of 
what  he  would  probably  have  gathered,  lees 
tbe  expense  of  cutting,  preparing  for  mar- 
ket, and  marketing  the  same.  The  contract 
is  one  of  sale,  with  the  right  during  a  given 
period  to  enter  upon  plaintiff  in  error's  land 
and  remove  tbe  property ;  and  it  is  not  such 
a  one  as  would  require  tiiat  the  purchaser 
mitigate  his  damages  caused  by  the  seller's 
breacb  of  It  by  going  Into  the  market  and 
contracting  for  and  purchasing  other  hay 
meadows  and  cutting  and  maAetlng  hay 
from  them. 

We  think  the  district  court  rendered  tbe 
proper  judgment  end  that  the  Court  of  Civil 
Appeals  correctly  affirmed  It  Thraefore  we 
recommend  that  ttie  Judgments  of  the  dis- 
trict contt  and  Conrt  of  CItU  Afipeals  be 
affirmed. 

CURETON,  0.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Conrt. 


M^YOTOWN  LUMBER  CO.  et  aL  V.  NACUU- 
OOGHES  GROCERY  CO.  et  aL* 
-      (No.  277-3512.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jan.  25.  1»22l) 

I.  Corporations  «=»56S(I)— Persoas  prooarlng 
raoalvarthip  mai  boRdholdars  privies  te  saoh 
aotloi  liable  for  debts  laoarrei  la  eentlaalag 
baslaesa,  aid  saoh  debts  shoald  take  preoed- 
eaoe. 

As  a  lumber  company  epwating  sawmills, 
etc.,  was  a  private  corporation,  and  aa  bo 
public  interest  was  Involved  in  the  continaed 
operation  of  its  mUIb,  respoudbiUty  for  andi 
continued  operation  1^  a  receiver  rested  on 
plaintiffs,  who  procured  hla  an»sintment  with 
power  to  continue  operations,  mud  bondholders 
who  were  privies  to  such  action,  and  sny  un- 
paid indebtedness  of  the  reoaiver  caused  1^ 
ioBufficieney  of  eatninga  should,  on  the  ground 
of  equitable  estoppel,  take  precedence  over  their 
Uens,  though  vested  priw  to  the  recdverahivw 


ai.iiriii  <tb«-ag,^»easasMtopto«adKaT-NraBBHInallKey-NnmbswdIH»w>ia«dlaasMs 
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(»t 

Z  CMVMmtlMs  *«iB8(f>^l«dttor»  of  ra- 
Miv«r  beW  sntltM  to  nalntaln  sairarate  »ult 
aaaint  llealioldara  to  ostafelltb  prMmtenoe. 
Wliers  personi  to  wbom  tha  receiver  of  a 
lumber  company  incurred  debts  In,  opsrating 
the  company's  mills  were  given  no  notice  of  a 
pale  of  the  properties,  and  had  been  assured  by 
the  receiyer  that  full  payment  of  their  daim 
woald  be  provided  for,  they  ivere  neit  required 
to  anticipate  that  BQch  prorision  woQld  not  be 
made;  and  where  they  did  not  discoyar  mtiX 
Mme  time  after  tbe  Bale  that  tiieir  daima 
would  not  be  paid  in  full,  they  were  not  re- 
quired to  make  bondholdera,  who  were  priviea 
to  the  appointment  of  the  receiver,  parties  to 
the  original  auit,  but  might  bring  a  acparate 
Buit  to  establiali  their  right  of  preeedenee  over 
the  bondholdera. 

3.  Corporatlont  ^566(()— Preferred  oretfT- 
tort  of  reealvor  held  antltled  to  mnonal 
jBdgaiaat  againt  boadhoMora. 

■Where  property  of  a  lumlier  company  was 
Bold  Bubject  to  a  mortgage,  without  malting 
adequate  provtsiMi  for  the  payment  of  debts  in- 
cnrrad  by  a  receiver  in  carrying  on  the  com- 
pasv'B  bosinesB,  and  thereafter  the  trustee  un- 
der the  mortgage-  received  as  payment  on  the 
principal  and  interest  of  the  bonds  more  than 
enough  to  pay  the  unpaid  claims,  the  creditors 
of  the  receiver  were  entitled  to  a  personal 
judgment  for  the  amount  of  their  eUdniB  against 
tbe  bondholdara,  who  were  privies  to  the  aih 
pointment  of  the  receiver. 

4.  Corporations  @=;»566(t)— Bondholders  ntfl 
eHtitled  to  eomptain  that  oraditor*  oatttled  to 
pracodoBee  aoosptad  part  paynaat  frvn  n- 
celvar. 

"Where  property  of  a  lumber  company  wan 
sold  withoot  adequate  provision  being  made  for 
tha  payment  of  debts  incurred  by  a  receiver  in 
carrying  on  the  company's  business,  it  was  the 
rreditora*  duty  to  exhaust  tbe  provisions  made 
by  the  coort  for  the  satisfaction  of  their  claims 
before  seeking  to  enforce  their  eQuitable  right 
to  precedence  in  payment  against  the  bondhold- 
ers, whp  were  privies  to  the  appointment  of 
tbe  receiver,  and  tbe  bondholders  could  not 
Gomi^in  that  tliay  accepted  as  a  payment 
thereon  all  the  rec^rar  was  able  to  p«y. 

5.  Parties  €=>29— Exception*  for  nonjoinder  of 
parties  profwrly  overruled  when  liability  not 
ahown  by  pleadings. 

Though  holders  of  labor  lienff  brlngms  a 
suit  against  a  company  in  which  a  receiver 
was  appointed,  with  power  to  carry  on  th«  bnsl- 
BcsB,  were  snbiect  to  ban -payment  of  tiieir 
claima  postponed  untjl  debts  oontnu^  by  the 
receiver  were  paid  in  full,  where  the  j^eadings 
of  plaintiff  and  interveners  in  a  suit  to  enforce 
such  right  against  bondholders  did  not  show 
that  such  lienholders  had  received  anything  on 
tbeir  respective  daims,  ezceptlons  because  they 
were  not  made  partias  were  properiy  over- 
ruled. 

Error  to  Conrt  of  Civil  Appeals  of  Ninth 
Sopreme  Judicial  District 

Action  by  tbe  Nacogdoches  Grocery  Com- 
pany and  others  against  tbe  Mayotown  Lorn* 


VAOOOPOCHEB  ^BOCOGItT  00.  7Q5 
S.W.> 

bet  CoBjpany  and  others.  A  Judgment, for 
plaintiffs  was  reversed  in  part  and  affirmed 
in  part  by  the  Court  of  Civil  Ai;>peal8  (221  S. 
W.  044),  and  certain  defendants  bilog  error. 
Affirmed. ' 

Htitcheson,  Bryan  &'  X^ess,  of  Houston,  for 
plalntlfrs  in  error. 

Geo.  H.  MattUews,  of  I^acogdoches,  and 
Woods,  Barkley  &  Kine*  of  Houston,  for  de- 
fendants in  error, 

GAIiLAOHBB,  J.  The  Nacogdoches  Gro- 
cery Company  brought  this  suit  in  tbe  dis- 
trict court  of  Nacogdoches  county  against 
June  C.  Sarris,  as  secelver  of  £be  Attoyac 
River  Lumber  Company,  the  Bankers'  Trust 
Company,  as  trustee,  the  First  National  Bank 
of  Houston,  the  Unicoi  National  Bank  of 
Houston,  the  Ijumbermen's  National  Bank 
of  Hovston.  S.  F.  Carter,  the  migard  Jjava- 
ber  Company,  tlie  Nacogdoches  Lumber  Com- 
pany, and  Lewis  K.  Bryan,  as  trustee,  to 
recover  a  balance  dne  said  grocery  company 
for  supplies  furnished  by  them  to  said  Har' 
ria  as  receiver  of  tbe  Attoyac  Biver  Lum- 
ber Compsny  nnder  ^^olotment  of  said 
court  in  a  suit  theretofore  and  then  poidln^ 
tberetn,  entitled  J.  S.  Besser  et  al.  v.  At- 
toyac Biver  Lumber  Ccwqtany.  The  Bdeiub 
MIU  ft  Blorator  Oompaay  and  George  Bl 
Dllley  ft  Som.  intervened,  and  sued  the  same 
defendants  for  sopiAles  fnmlsbed  by  tbem, 
respectlTely,  to  said  XEBzrla  as  such  racelTer. 
The  Bankers*  Trast  Company  having  re- 
signed, and  having  be«i  succeeded  by  Lewis 
B.  Bryan,  as  trustee,  disclaimed,  and  passed 
out  of  tbe  case. 

The  case  was  tried  before  the  court,  and 
judgment  rendered  in  favor  of  plaintiff  and 
interveners  against  June  O.  Harris,  as  receiv- 
er of  Attoyac  Blver  Lumber  Company,  and 
against  S.  F.  Carter,  Lumbermen's  National 
Bank  of  Houston,  Union  Natlcmal  Bank  of 
Houston,  and  First  National  Bank  of  Hous- 
ton jointly  and  severally  for  the  amounts 
sued  for  by  said  platntlfb  and  interveners, 
respectively,  with  legal  interest  thereon,  to 
enforce  which  judgment  execution  was 
awarded  against  all  said  parties  except  Har- 
ris, receiver. 

The  court  further  adjudged  in  faror  of 
said  plaintiff  and  interveners  a  statutory 
and  equitable  lien,  and  foredosod  the  same 
against  all  said  defendants  on  all  tbe  prop«- 
ty  of  the  Attoyac  River  LumbM-  Company  rold 
and  delivered  by  Harris  as  such  receive  to 
the  Hilgard  Lumber  Cimipany,  and  by  it  sold 
and  delivered  to  tbe  Mayotown  Lumber  Com- 
pany, and  directed  the  sale  of  the  same  by 
proper  process  to  discharge  said  judgments. 

The  trial  court,  upon  request,  filed  bis  con- 
clusions of  tact,  from  which  we  have  selected 
and  set  out  sucb  facts  as  are  deemed  neces- 
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sary  to  an  understanding  of  the  bmiefl  here- 
inafter discussed. 

On  and  prior  to  August  1, 1913,  the  Attoyac 
Blrer  Lumber  Company  was  incorporated 
under  the  laws  of  the  state  of  Texas  for  the 
purposes  of  operating  a  sawmill  and  planing 
mill,  and  for  the  manufacture  of  lumber.  On 
August  1,  1914,  said  lumber  company  issued 
its  300  bonds  of  the  denomination  of  $1,000 
each,  which  it  secured  by  deed  of  trust  on 
all  Its  properties,  consisting  of  its  mills,  ap- 
pliances, and  accessories  of  every  description, 
and  its  timber  lands  and  timber  rights  on 
the  lands  of  others,  in  which  instmroent  the 
Bankers'  Trust  Company  was  made  trustee. 
These  bonds  were  purchased  by  the  defend- 
ant banks  and  S.  F.  Carter  in  the  following 
proportions:  liumbermen's  National  Bank, 
$70,000;  Union  National  Bank,  $75,000; 
First  National  Bank,  $100,000;  and  S.  F. 
Garter.  $65,000.  At  the  Hme  S.  F.  Gart», 
who  was  the  president  of  the  Lumbermen's 
Natlmial  Bank,  personally  guaranteed  In 
writing  the  payment  of  the  bonds  purchased 
by  the  other  two  banks,  and  such  gaarantr 
was  relied  on  by  said  banks. 

On  January  4,  1916,  on  the  petlUon  of  J. 
S.  Besser  and  three  others,  who  held  labor 
liens  In  the  aggr^te  amount  of  $1,291^, 
which  had  beem  fixed  against  the  property  of 
the  lumber  oompftDy,  Jane  O.  Harris  was 
aroohited  receiver  of  Mid  lumber  company, 
and  he  Immedlatdy  qualified  and  took  pos- 
seasfon  of  its  properties. 

At  the  reqneet  of  the  creditors,  Imdudlng 
the  holders  of  said  bonds,  the  court  author- 
tsed  the  receive  to  op»ate  the  {wc^ertles  of 
said  lumber  company,  and  be  did  so  operate 
the  same  from  January  6,  191^  until  April 
28,  1917.  The  holdm  of  such  bi»id8  w«ce 
not  parties  to  said  suit,  but  were  privies  to, 
aoquiesced  In,  agreed  and  otmsented  to  the 
appolntmwt  of  the  receiver,  and  the  opera- 
tion of  the  propertiea  by  him.  In  the  course 
of  such  op^ation  the  receiver  incurred  debts 
for  money,  labor,  supplies,  macbinery,  etc., 
and  the  amount  thereof  unpaid  at  the  date 
of  the  sale  of  the  property  by  the  receiver 
was  approximate  $71,000. 

On  April  38,  1917,  the  receiver  filed  an 
api^ication  tcx  authority  to  sell  all  the  right, 
title,  and  Interest  held  by  him.  as  such  re- 
ceiver and  by  the  Attoyac  River  Lumber 
Company  in  all  Its  properties,  subject  to  such 
deed  of  trust  securing  said  bonds,  and  8u<di 
purchase-money  liens  as  might  exist,  stating 
in  such  application  that  a  price  sufficient 
could  be  obtained  to  pay  all  his  creditors,  as 
such  recelVCT.  In  full.  In  pursuance  of  a  re- 
port of  sale  duly  made  and  confirmed  by  the 
court,  the  recelvCT,  oo  May  3,  1917,  conveyed 
to  the  purchaser,  the  Hllgard  Lumber  Com- 
pany, all  the  right,  title  and  interest  of  him- 
self  as  receiver  and  of  snid  Attoyac  River 
Lumber  Company  in  and  to  all  Its  properties. 


subject  to  such  llois,  for  a  cash  oornddaa- 
ti<»i  of  $62,500,  and  the  propertiea  so  con- 
veyed were  immediately  delivered  to  the  pur- 
chaser, and  were  at  that  time  of  the  ret- 
sc^able  market  value  of  $360,000.  No  notice 
of  any  of  these  {n'oceedlngs  was  given  to  the 
creditors  of  the  receiver.  The  Hllgard  Lum- 
ber Company  subsequently  sold  and  d^vered 
said  properties  to  tlie  Mayotown  Lonber 
Company. 

The  receiver  at  the  time  of  such  sale  wis 
indebted  to  plaintUf  and  intervener  in  this 
suit  for  supplies  furnished  him  as  KaSi  re- 
ceiver. They  were  in  no  way  privy  to  said 
sale,  and  intervepers  were  not  at  the  time 
thereof  parties  by  intervention,  or  otherwise, 
to  said  suit  The  receiver  assured  them,  and 
all  tiis  other  creditors,  that  they  would  be 
paid  in  full. 

The  receiver  was  mistaken  In  the  amount 
of  his  ind^tedness,  and  all  tbe  funds  at  bi< 
command,  including  the  proceeds  of  eadi 
sale,  were  insuttlciait  to  disdiarge  his  d^rts 
as  such  receiver  In  full,  but,  when  distributed 
pro  rata  among  hla  supply  creditors,  dis- 
charged only  about  70  per  cent  of  thdr 
claims  against  him.  After  the  a^ltcatton  ut 
the  payments  so  distributed,  the  sum  of  $3.- 
050.50  due  the  Nacogdo(dies  Grocery  Com- 
pany, plalntUC  herein,  the  sum  of  $348.75  doe 
George  DlUey  &  Son,  the  sum  ot  $667.18  doe 
Burrus  Mill  &  Elevator  Company,  Intervenov 
herein,  ronained  unpaid,  and  nme  of  audi 
creditors  discovered  that  they  wonld  not  be 
paid  in  full  as  promised,  until  about  Juae  1. 
1917. 

The  deed  of  trust  subject  to  irtddi  tbe  s^ 
properties  were  sold  provided  that  the  lun- 
ber  company  might  cut  tlmbar  frmn  the  mort- 
gaged premises,  convert  the  same  into  lum- 
bar, and  sell  such  lumber,  but  required  Qiat 
tilie  sum  of  $3  for  every  1,000  feet  of  mer- 
dumtable  lumber  cut  trran  the  tinber  cor- 
ered  by  tbe  mortgage  should  be  paid  to  tbe 
trustee  as  a  sinking  fund,  to  he  applied,  first, 
to  the  payment  of  Interest  on  said  bonds, 
and,  second,  to  the  paymoit  or  redonptioa 
Aereof. 

Hie  court  found  that  the  recover  paid  oct 
of  the  earnings  rec^ved  by  him  In  the  open- 
tion  of  said  properties  the  sum  of  $25,42Si57 
as  interest  and  $42,000  as  [Olncipal  on  tbf 
bonds  secured  by  said  deed  of  trust  Thp 
court  further  found  that  the  receiver  paid 
out  of  sntdi  earnings  $11,444.74  on  labor  Hai'' 
fixed  prior  to  the  appointment  of  the  receiv- 
er, $9,000  for  premiums  on  insurance  on  (ht 
properties  In  his  hands,  $8,095JiS  for  taxe!> 
on  said  proi>ertles,  and  that  he  expended 
$2S,307.09  in  improvements  and  bett»mai» 
on  said  pn^rties. 

The  court  further  found  that,  subeequeot 
to  said  Rale,  and  prior  to  the  trial  of  this 
case,  said  purcdiaser  and  its  said  vendee  bid 
paid  ow  to  the  trustee  and  bondh(dden  tbs 
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snm  of  $24,9T&.48  on  account  ot  timber  cnt 
anel  manufftcttiTed  by  tbem  from  tbe  mort- 
gaged premises.  The  court  further  fonnd 
that  at  the  time  of  tbe  recelvei^s  sale  the 
first  Mfttlonal  Bank  held  unpaid  75  of  said 
bmds,  the  Union  National  Bank,  55  of  said 
bwids,  the  Lumbermen's  National  Bank,  51 
<a  said  bends,  and  S.  F.  Carter,  48  of  eald 
bonds. 

The  recelTer  had  not  been  ^sidiai^ced  at 
the  time  of  trial,  but  It  xnn  shown  that  he 
had  sold,  eonnytA,  and  delivered  an  the 
property  Inrolved  In  such  recdver^lp,  and 
bad  dlstrlhoted  all  the  fnnds  In  his  hands. 

Tbe  Court  of  OM\  Appeals  held  that  there 
were  -no  net  earnings  resultlne  from  the 
operatlm  of  the  properties  by  the  receiver. 
All  the  dtfendants  in  said  Jnd{nnent  Joined 
fa  a  petitloD  to  have  the  same  reriewed  by 
the  Court  of  Civil  Appeals  on  writ  of  error. 

Tbe  Court  of  Civil  Appeals  reversed  the 
judgment  ae>inBt  the  Bilsard  Lumber  Com- 
pany and  the  Mayotown  Lumber  Company, 
and  rendered  Judgment  In  tbolr  favor,  or- 
dered Lewis  R.  Bryan,  trustee  for  said  bond- 
holders, to  pay  to  plaintiff  and  interveners 
In  this  suit,  pro  rata,  out  of  the  first  moneys 
coming  Into  his  hands  as  such  trustee,  the 
amount  of  their  respective  claims,  and  af- 
flrmed  the  Judgment  of  the  district  court 
ngalnst  the  bondholders  and  receiver.  221  S. 
W.  644.  The  said  holders  of  said  unpaid 
bonds,  and  their  trustee,  Lewis  R.  Bryan,  ap- 
plied for  writ  of  error,  which  was  granted 
by  the  Supreme  Court,  and  the  case  Is  before 
as  for  hearing  on  said  writ. 

It  Is  contended  by  plnintiCFs  In  error  that 
the  right  of  supply  creditors  to  a  preference 
in  the  payment  of  their  claims,  when  such 
ri^t  exists,  arises  out  of  and  is  depend- 
nt  on  an  order  of  the  coort  In  tbe  rec^ver- 
sblp  proceedtnga  making  tbe  same  a  charge 
apon  some  partlmlar  prapertiea  or  fund,  and 
that  aw^  rl^t  cannot  be  established  or  en- 
forced In  s  flepuate  nit.  The  fladlnga  of  ihe 
trial  court  and  the  Oomt  of  OiTll  Appeals 
that  the  defendant  hondtMrtders  were  privies 
to  the  receivership  are  condnslTe  on  this 
coort,  and  we  do  not  tmderatand  lAalntilCs 
Id  error  to  qnestion  that  such  la  their  eflCeet 

(1]  Hie  Attoyao  River  Lumber  Company 
was  a  private  corporatloii,  and  no  pvbllo.  in- 
tenst  vras  Invotved  In  the  continued  opera- 
tton  of  its  wXnB.  Hie  district 'Contt  of  Na- 
cogdocbes  comity  was  undw  no  duty  to  canse 
them  to  be  operated  by  the  receiw.  The 
re^tonsiblllty  for  such  continued  operatiim 
rests  on  the  plaintiffs,  who  procured  his 
tnM^tmait  with  such  powers,  and  the  bond- 
holders who  were  privies  to  sodi  action.  As 
to  them,  any  unpaid  indoMedness  of  the  re- 
ceiver caused  by  Insnfflclency  of  earnings 
should,  on  the  ground  of  equitable  estoppel, 
take  precedoMse  over  their  llena,  notwlth- 
■tandtaff  wub  Uns  were  vested  st  and  prior 
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to  the  receivership.  Graver  v,  Greer  et  al.i 
107  Tex.  896.  R64,  179  a  W.  S62,  806.  We 
quote  from  the  oi^nion  in  that  case  as  fol- 
lows: 

"Where  a  IlenhoSdcr  procures  the  appoint' 

ment  of  a  receiver  with  the  power  to  operate 
the  property  which  is  sabject  to  his  lien,  in  a 
continuance  of  the  business  to  which  it  is  de* 
voted,  it  is  only  just  that  tbe  consequent  ex- 
penses  should  take  precedence  over  his  lien, 
since  It  must  be  antlclpateQ  that  such  operation 
will  be  attended  with  cost,  and  possiUy  in  ex- 
cess of  tbe  income.  Heisen  v.  Bins,  124  lad. 
284.  45  N.  E.  104.  The  same  role  shonM  be 
applied  to  a  party  who,  while  not  directjy  the 
applicant  upon  whose  petition  the  receiver  is 
appointed,  is  privy  to  the  action  whidi  results 
In  the  appointment.'' 

PlaintlCt  and  intervener  had  an  equitable 
right  to  precedence  in  the  payment  of  their 
claims  over  the  payment  of  principal  and 
interest  on  the  bonds.  Had  the  bondholders 
been  parties  to  the  suit  Jn  which  the  receiver- 
ship was  pending,  such  right  to  precedence  in 
payment  should  have  been  established  and 
^forced  by  an  order  or  Judgment  in  that 
suit,  as  was  done  in  the  case  of  Rand(Aph  v. 
Trust  Co.,  91  Tex.  605,  44  S.  W.  70.  In  such 
case,  however,  the  order  or  Judgment  would 
not  have  created  the  right  to  precedence  In 
payment,  but  would  only  have  established  the 
existence  of  such  right  and  provided  for  Its 
enforcement  Texas  Pacific  Railway  Co.  v. 
Johnson,  76  Tex.  421,  434,  18  S.  W.  463,  18 
Am.  St.  Rep.  eo. 

In  Railway  v.  Johnson,  supra,  tbe  railroad 
was  returned  to  the  railway  company  with- 
out sale,  chatted  with:  (1)  All  traffic  lia- 
bility due  connecting  lines ;  (2)  all  contracts 
made  by  the  Teceiv«;  (S)  all  Judgments 
whiofa  mlfi^t  be  rendered  In  fhvw  of  pw- 
sraia  tntc^rested  in  the  canse  where  the  re- 
ceiver was  appointed  befinre  February  1«  1889, 
and  free  from  all  otter  demands  and  claims. 
Johnsfm  sued  for  damages  for  personal  In- 
juries alleged  to  have  been  sustained  as  tbe 
result  ot  negUgenca  of  the  receiver  while 
opoatlng  I3ie  road.  When  the  receiver  was 
dlsdiarged  he  made  the  railway  con^ny  a 
party  defendant,  and  reoovored  Judgment 
against  it  for  $10,000.  Itae  Supreme  Gonrt* 
In  affirming  the  case,  baaed  his  rigbt  to  such 
Judgment  on  the  ftust  that  net  eamii^  in 
excess  of  the  amount  of  such  Judgment  bad 
been  applied  to  betterments,  and  tbat  the 
railway  company  on  tliat  account  received 
the  properties  charged  with  the  satlsfacticm 
of  his  claim.  The  railway  company  claimed 
that  it  was  r^leved  of  liability  to  Johnson 
because  he  bad  not  established  his  claim  by 
Intervention  as  required  by  the  order  of 
court  above  referred  to,  but  the  Supreme 
Court  held  his  lien  on  the  earnings  could  no 
more  be  destroyed  by  such  order  than  could 
his  suit  for  such  damages  then  pending  be 
thraeby  abated  or  rendered  fruitless.  John> 
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■091  wita  not  a  party  to  tbe  snlt  In  which  tbe 
recover  was  ai^ointed.  We  quote  tram  tbe 
opinion  in  the  case  as  follows: 

"So  mnch  of  the  order  relied  on  u  declared 
that  the  proper^  In  hands  of  tbe  company 
should  be  held  aobject  to  all  daims  whidt  might 
have  been  enforced  against  It  while  in  the  cus- 
tody of  the  court,  its  Joiisdiction  over  the 
property  for  the  parposes  of  this  case  being 
conceded,  was  ebvioualy  correct,  and  the  com- 
pany having  so  reoelted  it  must  so  hold  It. 

"That  order,  however,  is  not  the  true  founda" 
tion  OD  which  the  charge  of  lien  reats.  It  rests 
on  the  statute;  hut  in  the  absence  of  this  would 
rett  on  the  esUtmce  of  faott  which  under  gen- 
eral prinotplet  appUoable  create  mm*  •  dkiurge 
or  Hen,  and  no  order  of  any  court  oan  ehango 
the  effect  of  euah  facte  or  a$«ot  one  not  a  party 
to  the  proceeding  in  uriUoh  the  order  UM  made." 
(Italics  ours.) 

Tbe  rtil^  accorded  to  Johnson  seems  to 
hare  beoi  a  plain  personal  Jndgmoit  against 
tbe  rallwiv  company,  enl<nceable  by  execu- 
tion. Tbe  case  was  carried  to  tbe  Supreme 
Oonrt  of  the  United  States,  and  than  af- 
flrmed.  Ul  U.  S.  81,  14  Sap.  Ot  25(V  88  U 
Ed.  81. 

In  Railway  Go.  t.  Crawford.  88  Tex.  277, 
31  S.  W.  170, 28  U  R.  A.  761,  63  Am.  SL  Sep. 
7^,  a  sale  of  all  the  [H-(^rl3r  of  the  railroad 
bad  been  made  by  a  receiver,  uid,  tbe  pur- 
chaser having  compiled  with  tbe  terms  there- 
of, the  court  ordered  the  recelTer  to  deliver 
possession  of  tbe  property  to  him.  This  or- 
der was  suspended  by  an  appeal  for  more 
than  two  years.  During  the  pendency  of  the 
appeal  the  receiver  remained  in  possession 
of  the  road  and  continued  to  operate  It.  The 
order  of  the  court  under  which  the  road  was 
Snally  turned  over  to  the  purchaser  provided 
that  all  claims  and  demands  of  every  nature' 
arising  out  of  the  managemoit  and  operation 
of  the  property,  upon  which  any  claim  of. 
lien  against  the  purchaser,  the  receiver,  or 
the  properties  might  be  based,  whether 
against  the  receiver  or  the  railway  company, 
or  the  mortgagor  company,  sbould  be  pre- 
sented and  prosecuted  by  Intervention  In 
that  court  prior  to  the  1st  day  of  October, 
1893,  and  that  all  claims  and  demands  not 
so  presented  by  intervention-  should  be  de- 
clared stale,  and  should  not  be  enforced 
against  the  property  delivered  to  the  pur- 
chaser, or  the  funds  In  the  hands  of  the  re- 
ceiver. The  receiver,  in  pursuance  of  this 
order,  delivered  tbe  road  to  the  purchaser, 
and  he  conveyed  and  delivered  it  to  the  de- 
fendant railway  company.  After  the  sale 
of  tbe  road,  and  before  its  delivery  to  the 
purchaser,  Crawford  wag  injured  while  In 
tbe  employ  of  the  receive,  and  brought  suit 
against  him  In  his  capacity  as  such,  for  dam- 
ages. This  suit  was  pending  at  the  time  tbe 
road  ^vaa  delivered  to  the  purchaser,  and  at 
the  time  the  same  was  by  him  conveyed  and 
delivered  to  tbe  defendant  railway  company. 


Crawford  made  said  railway  company  a  par- 
ty defendant,  and  alleged  tbat  sarins  ean- 
Inga  subject  to  the  inyment  of  nndi  Jo^pnent 
as  he  might  recover  had  been  applied  to  the 

Improvemenb  ot  the  road.  Be  recorered 
Judgment  a^Inst  Ibe  railway  cnnpany,  and 
It  ai^aaled. 

Ttie  Sn^reme  Oonrt,  In  answering  oertlfled 
questions,  btid  that,  Crawford  not  having 
complied  with  the  reQulremeut  of  tbe  order 
of  the  court  under  which  tbe  property  was 
turned  over  by  the  recelvw  to  tbe  purchaser 
by  presenting  his  claim  by  Intervention,  he 
could  not  hold  the  purchaser  under  the  tmns 
of  that  order,  but  that  the  pnrcbaser  was 
liable  to  falm  indepoadent  of  the  order  of  the 
court  In  tbe  receivership  case  Jf  earning? 
of  the  receivership  after  tbe  sale  in  excess  of 
the  amount  of  Mb  claim  bad  been  diverted 
to  improvements,  and  tbe  purchaser  thereby 
benefited. 

The  Supreme  Court  further  held  that,  the 
Circuit  Court  of  the  United  States  which 
appointed  the  receiver  having  dlsciiarged 
him,  and  turned  the  property  over  to  tbe  par- 
chaser,  Its  Jurisdiction  ceased,  and  the  state 
court  in  which  Crawford  sued  bad  power  to 
adjudicate  the  rights  of  the  parties  and 
enforce  its  own  Judgment,  and  that  his  claim 
was  not  affected  by  a  failure  to  present  It  to 
the  court  which  appointed  tbe  recover.  Tbe 
relief  sought  by  Oravpford  and  thus  aK»oved 
was  a  personal  Judgment,  enforceable  by 
ecution.  Tbe  case  was  carried  to  Ghe  Su- 
preme Court  on  writ  of  error,  and  thwe  ren- 
dered against  Crawford  on  tbe  ground  that 
he  was  gollty  of  contilbntovy  negfUgemce  as  a 
matter  of  law.  but  tbe  court  adhered  to  its 
rulings  above  redted.  Crawford  t.  Bailway. 
89  Tex.  89,  33  S.  W.  534. 

In  the  case  of  Texas  Co.  v.  International  & 
Great  Northern  Ey.  Co.,  150  C.  a  A.  571,  237 
Fed.  921,  940,  the  Texas  Company  int^^ened 
in  a  suit  to  foreclose  a  mortgaf^e  securing  a 
second  series  ot  bonds,  In  which  suit  a  re- 
ceivership was  pending,  and  sought  the 
mcnt  of  its  claim  as  a  supply  creditor,  out 
of  the  earnings  of  the  recover.  A  part  ot 
such  earnings  bad  theretofore  been  dlveneU 
to  pay  interest  on  a  series  of  first  mortgage 
bonds.  The  Bqultable  Trust  Company,  trus- 
tee in  the  first  mortgage,  wu  not  a  puty  to 
the  suit. 

The  Texas  Company  thereafter,  while  sodt 
Intervention  was  pending,  brou^t  a  s^arate 
suit  against  the  tdaintlff  and  defendant  in 
the  original  suit  and  tbe  receiver  appointed 
by  the  court  therein,  Joining  the  Bquitabie 
Trust  Company  as  a  party  defendant,  sod 
sought  satisfaction  of  its  daim  out  of  tlie 
earnings  and  the  property  in  preto»iieft  and 
prior  to  the  lioi  of  both  the  first  and  second 
mortgace  bonds,  on  accoimt  of  the  fact  that 
earnings  had  been  diverted  to  the  psymoit 
of  interest  on  tbe  first  moctgage  bonds,  na 
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Circuit  Conrt  o*  Appeals  for  the  Fifth  Olr^ 
cnlt  snHtained  Its  right  to  prosecute  sDCb 
separate  salt  on  the  groncd  tbat  the  Equi- 
table Trust  Company  was  not  &  party  to  the 
original  suit,  but  was  a  neoessary  party  to 
the  relief  sought. 

[I]  The  conrt  found  that  no  notice  of  the 
sale  of  the  properties  of  the  Attoyac  River 
Lumber  Company,  or  any  of  the  proceedings 
connected  therewith,  was  given  t6  the  credi- 
tors of  tlie  receiver,  and  iSiat  he  bad  assored 
ttaem  tbat  full  payment  of  their  idatnu  would 
be  provMed  for.  We  do  not  think  that  plain- 
tiff or  interveners  were  reoulred  to  anticipate 
tbat  such  provision  vrould  not  be  made,  and 
that  the  court  would  confirm  a  sale  of  the 
property,  subject  to  ttie  full  payment  of  the 
bonds,  and  sorrendw  It  to  the  purchaser 
without  maUng  adequate  i^orlslon  for  the 
fwotection. 

The  property  was  craiveyed  and  possession 
thereof  snrrendered  to  the  purchaser  on  May 
3,  1917.  The  court  found  that  plaintiff  and 
Interveners  did  not  discover  until  about  the 
1st  day  of  Jtme  thereafter  Aat  their  claims 
would  not  be  paid  In.  full  as  promised.  The 
court  having  surrendered  Its  control  of  the 
properties  to  the  purchaser,  and  the  receiver 
under  Its  directicHi  having  distributed  the 
proceeds  of  the  sale,  no  useful  purpose  could 
be  served  by  requiring  plaintiff  and  Inter- 
veners to  assert  their  equitable  right  to  pre- 
cedence In  the  payment  of  their  claims  oyer 
the  payment  of  principal  and  interest  on  such 
bonds  by  mating  the  bondholders  and  the 
substituted  trustee  parties  to  the  orl^nal 
suit,  and  litigating  such  right  to  precedence 
therein. 

[3]  In  Hallway  v.  Johnson,  snpra,  and  Rail- 
way V.  Crawford,  snpra,  the  equity  asserted 
was  the  right  to  follow  earnings  of  the  re- 
ceivership which  had  been  diverted,  and  to 
hold  the  parties  receiving  the  benefit  of  such 
dlvendon  responsible  th^«for,  and  our  Su- 
pe&aa  Oourt  held  In  both  cases  that  thik 
might  be  done  in  a  separate  and  indepcaodent 
salt  by  tlie  recovory  of  a  perfl<nial  Judgment 
enforoeatde  hry  e^ecutlon.  We  dilnk  these 
cases  tamlBh  analogy  the  proper  rule  of 
procedure  for  the  asserttm  by  plaintiff  anA 
Interveners  of  tb^  equitable  right  to  pre- 
cedence In  the  payment  of  their  claims.  The 
court  having  found  that  the  trustee  bad, 
since  tbe  pn^rty  was  turned  over  to  the 
purchaser,  received  from  it  and  Its  vendee 
as  payment  tm  principal  and  intoreet  on  tbe 
bonds  held  by  i^Ontiffs  in  error  several  times 
tbe  amevnt  of  f3ie  anpald  clalma  asserted  by 
plaintiff  and  Interveners  in  this  case,  the 
latter  were  titled  under  the  findings  of 
tbe  conrt  herein  to  a  personal  judgment 
against  said  bondholders  for  the  amount  of 
their  respective  dalms. 

The  conclusion  Just  expressed  Is  not  In 
conflict  vritti  Bailfray  t.  UcS^dden  Bzo8.j 
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Sd  Tex.  m.  14B,  32  B.  W.  826.  In  that  caBe 
the  railroad  was,  under  order  of  the  court, 
tamed  over  by  the  receiver  to  the  owner 
without  sale,  and  it  was  eou^t  to  hold  the 
owner  and  Us  vendee  liable  In  danMgcs  for 
the  loss  ot  certain  ciritDn..  alleged  to  have 
resulted  frcm  the  negUeanoe  of  tbe  receivers. 
There  was  no  claltn  of  collaslon  between  the 
creditors,  who  applied  for  and  secured  tbe 
appf^tment  of  the  receiver,  and  the  defend- 
ant railway  company,  and  no  allegation  that 
net  earnings  had  been  diverted  and  applied 
to  the  ini«)rov»n6Dt  of  the  road  during  the 
receivership.  The  Supseme  Court  In  that 
ease  recognized  tbat  In  so^  cases  the  court 
in  which  tbe  receivership  was  pending,  hav- 
ing authorized  the  receiver  to  take  charge  of, 
control,  and  operate  the  railroad,  oould  in 
the  excise  of  its  Judicial  discretion  make 
the  liabilities  Incurred  by  the  receiver  a 
charge  on  the  corpus  of  the  prop^ty,  and 
on  sale  thereof  direct  their  payment  oat  of 
the  proceeds,  and  declared  that  the  charge  so 
created  In  such  cases  proceeded  from  the  or- 
der of  the  court,  and  did  not  arise  by  opera- 
tion of  law. 

The  owner  oC  property  in  the  hands  of  a 
receiver,  in  the  absence  of  collusion,  is  an 
advme  Utigant,  and  not  In 'privity  with  ttw 
lecelTer.  The  BniAreme  Oourt  in  that  case 
was  dealing  with  the  question  of  fbnrgtng 
the  llaUlltles  of  the  recover  upon  tiie  oorptis 
of  tbe  propwty  as  i^ainat  tbe  cnmee.  The 
defendant  railway  company  not  being  privy 
to  the  appointment  of  the  receiver  and  the 
resaltlttg  ItabllltleB,  creditors  of  the  receiver 
bad  no  equitable  right  to  the  satisfaction  of 
their  claims  out  of  Its  interest  In  the  prop- 
erty. The  power  of  the  court  In  such  cases, 
In  the  exercise  of  a  sound  judicial  discre- 
tion, to  so  provide  grows  out  of  the  duty 
which  the  defoidant  as  a  puMlc  service  cor- 
poration owes  to  the  public  and  the  public 
Interest  in  the  continued  pwfwniance  of  tbe 
same,  or  Ihe  necessity  for  continued  (^ra> 
tion  of  the  proptt^  to  preserve  its  value. 
Oraw  V.  Oreer,  snpra;  BUls  v.  Water  Ga, 
86  Tec  109v  Ul,  m,  2S  S.  W.  8BS;  OUnt, 
Becetver,  ▼.  Houston  Ice  ft  Brewing  Co^  106 
Tex.  008,  600,  160  &  W.  411;'88  Gya  pp. 


PlaintUb  and  intttveners  are  not  ae^siBg 
satlsteotlon  of  their  Claims  oat  of  tbe  At> 
toyac  Blver  liumber  Oo.  It  was  divested  of 
all  interest  in  the  pr<q;ierty  by  the  sale,  and 
Is  not  complaining  of  the  api^lcatiott  of  the 
proceeds.  The  rl^ts  of  tbe  bondholders  In 
the  prc^erty  were  not  affected  by  the  sale, 
and  It  is  out  of  their  rt^ts  In  the  fwoperty 
that  plabitlff  and  interveners  are  seeking  sat- 
isfaction of  their  dalm^  based  on  thdr  equi- 
table right  to  pracedence  In  payment  ■ 

The  Supreme  Oourti  in  Ballway  v.  HcFad- 
den  Broe.,  supra,  tatther  heSA,  following 
BaUway  v.  Gay,  86  Tex.  571,  26  S,  W.  COO.  36 
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Ix  R  A.  62,  that  if  ttae  rsUway  ctnnpaiiy, 
defaidant  tn  die  Teceiverahlp,  connlTed  with 
the  petitioning  creditors  In  procuring  the  ap- 
pofntmrat  of  the  receiver  and  the  operation 
of  the  road  tiy  him,  and  the  road  was  tnmed 
hack  to  SDCh  company  withont  sale^  It  was 
llahle  for  torts  committed  by  the  recelrer^ 
servants  In  operating  the  road.  Sudi  lia- 
bility Is  based  on  the  doctrine  of  an  equitable 
estoppel  similar  to  Uiat  operating  In  favor 
of  plalntifTs  and  interveners  and  agninst  the 
biHidholders  In  this  case. 

This  case  Is  distinguishable  from  the  case 
of  Atlantic  Trust  Go.  v.  Chapman,  208  U.  S. 
SeO,  28  Sup.  Ct.  406,  32  K  E3d.  828,  IS  Ann. 
CasL  11B9,  also  relied  upon  by  [rfalntlfEg  In 
error.  In  that  ease  ttie  Atlantic  Trust  Com- 
pany, trustee  In  a  nuvtgage  to  secure  certain 
bonds  oonMltntlng  a  valid  claim  against  an 
irrlgatlaB  company  and  a  valid  Ilea  on  Its 
imiiettles,  caused  the  same  to  be  placed  In 
the  bands  of  a  receiver,  and  on  flnal  heariiu; 
seeored  Judgmait  estahUshlng  the  debt  ami 
foredoeinc  the  lien  so  asserted.  The  assets 
of  ttae  cnnpany  wve  found  insufficient  to  pay 
the  expenses  of  administering  the  receiver- 
ship, and  the  recover  sought  to  compd  the 
trust  company,  whidi  had  suffered  the  loss 
of  tlie  entire  cla)m  sued  tot,  and  received  no 
benefit  out  of  the  properties  of  the  defend- 
ant irrigation  company,  or  the  operation 
thereof,  to  pay  as  costs  of  court  indebtedness 
incurred  by  the  receiver  amouDting  to  $36,- 
000,  that  being  the  amount  In  which  the  lia- 
bilities of  the  receiver  exceeded  his  total  re- 
ceipts, both  from  (^eratloo  of  the  properties 
and  from  the  final  sale  thereof.  The  court 
held  that,  when  nether  the  order  appc^tlng 
a  reo^yer  nor  >tlie  order  autborisUiK  him  to 
borrow  mon^  was  conditioned  on  the  plaln- 
tUTs  bdng  liable  for  the  expense  of  the  re- 
ceivership, and  when  no  drcomatanoes  ap- 
pear whkdit  upon  eqnitaUe  principles,  woiOd 
authorise  the  oonrt  to  fix  personal  liability 
on  the  plaintiff  therefor,  the  gGoeral  rule 
should  be  applied,  and  such  expaaes  charged 
upon  the  ifToperty  without  personal  liability 
on  the  part  of  the  plaintiff,  and  that  under 
the  tacts  of  that  case  the  trust  company  was 
not  llat4e  to-  personal  Judgment. 

There  Is  no  att^pt  in  this  case  to  bold  the 
bondholders  personally  liable  beyond  the 
simis  they  have  rec^ved  or  may  receive  out 
of  the  properties  formerly  operated  by  the 
receiver.  They  having  already  received  out 
of  such  property  several  times  the  aggregate 
amount  recovered  by  plaintiffs  and  inter- 
veners, they  are  personally  liable,  under  the 
authorities  cited  above,  for  the  jiid};ioent 
recovered  against  them. 

[(]  We  do  not  see  how  plaintiffs  In  error 
can  complain  of  the  fact  that  plaintiff  and 
interveners  presoited'  their  claims  to  the 
recover  and  accepted  as  a  payment  thereon 


all  the  recover  was  able  te  pq.  U| 
not  d(me  so,  plalntUEs  in  cnw  vntt  | 
had  Just  cause  for  i™Tr*F<*ff  ib| 
duty  to  exhaust  the  proviteiH^! 
court  for  the  satisfaction  of  tkn  i 
fore  seeking  to  ^oroe  tbor 
to  precedence  in  payment  npam  -iai 
holders.   They  were  tberHan  t<&  i 
to  enforce  sudi  rl^it  in  tUs  txk. 

[6]  Besser  and  othm,  ^jUatyi^xj 
ceivership  suit,  upon  whcse 
receiver  was  appointed,  were,  Ute : 
holders,  subject  to  have  paTmot 
claims  postponed  until  the  ssppir 
of  the  receiver  ven  paid  in  fsE. 
the  pleadings  of  plalntiffi  sad 
did  not  show  the  names  nt  sneh 
nor  that  they,  or  either  of  chm, 
c^ved  anything  on  Outr  respeetiiei 
The  exceptitms  to  waeh  pleadtap 
ground  that  Besser  and  otbos  in»L'.| 
iMii-tlea  to  this  suit  were  thenfon 
overruled. 

We  recommend  that  the  jodgoMiii 
Court  of  Civil  Appeals  he  affirmed. 

CURETON,  C.  J.    The  Judgmot 
mended  in  the  report  of  the  Comaii^ 
Appeals  is  adopted,  and  will  be  m". 
the  Jndgm«it  of  tiie  Supreme  Goon. 


WALKER  V.  HIR8CH  COOPERAGE 

(No.  287-3538.) 

(Commission  of  Appeals  of  Texas,  ^« 
Jan.  22,  1922.) 

1.  Appeal  and  error  «=>722(l)— New  tiW| 
129— Refssal  of  several  ipaelaJ  itsi« 
erly  incorporated  oas  aubdhrisioa  sf 
for  new  trial,  aad  eaoti  issee  properl} 
sentfld  by  ssfiarate  asslgnisest  es  apr 

Party  did  not  violate  any  Uw  or  rA 
practice  by  inclading  tbe  refusal  of  sem 
sues  in  one  snbdivMon  of  Ms  metioB  forj 
trial,  and  the  presentation  of  Oese 
inents  taken  from  the  <uie  snbdhrtsion  ofl 
motion  as  separata  assignments  of  error  oa  i; 
peal  was  permissible,  under  VemoD'i  Sa.ri! 
Ann.  Civ.  St.  1&14,  art.  2020: 

2.  Appeal  aad  error  «=»722(l)— Appdiut  i 
eonflnad  to  axaot  laagsage  of  siatfoa  for  ■ 
trial  In  his  assignmests  of  errer;  "skal.' 

Au  appellant  is  not  confined  (or  Us  ) 
aignmcQts  of  error  to  the  exact  langoage  of  1 
motion  for  a  new  trial,  imder  Vernon's  Sts^ 
Add.  Civ.  St.  1014.  art.  2020,  aa  the 
"shall"  in  sacb  statute  is  to  be  construed  ii 
permissive  Instead  of  an  imperative  sense. 

[Ed.  Note.— For  other  deSnitioas.  sec  W« 
sDd  Phrases,  First  and  Second  Series,  Sa 

3.  Appeal  and  srror  ®=8553(l)— Indsrsaa 
of  refusal  os  Issues  snbiBltted  readers  UR 
exeeptiona  annecassary. 

It  is  not  necessary  to  preserre  a  tedw 
bill  of  exceptions  to  the  refusal  of  tbe  t 


)ror  other  casai  IM  mdm  topic  and  KKY-NUHBER  in  stl  Key-Nambered  Digest!  and  Indexw 
•Rehearing  deoled  Harcb  8,  1922.- 
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(tic  e.w.) 

roart  to  ni1»it  inaw  Mqneittd,  iriiare 
written  Iwan  tr«  filed  with  tbe  ««art  ud  It 
indorsee  a  refaial  thereof,  in  view  of  T«mon*s 
Ann.  Civ.  8t  Snpp.  1918^  ut.  1074;  tb«r«  being 
no  disdnction  between  a  special  charge  and  a 
spedal  lasae. 


4.  Trial  «9350(6)~8pM)lMl  lasMa  ai  t*  negll- 
SMM*  tf  enfloyar  hald  Impraperiy  rafaaetf. 

In  an  action  for  Injuries  to  an  employee 
hurt  when  a  bundle  of  iron  hoops  fell  upon  hix 
foot  off  a  tmck,  ield,  nnder  the  evidence  and 
in  view  of  findings  made  bj  the  jni?,  that  the 
conrt  erred  in  refusing  to  sabmit  special  is- 
sues as  to  whether  defendant's  foreman  was 
uegligent  in  loading  the  track,  or  in  famishing 
a  defective  truck,  and  whether  plaintitF  was  In- 
jured in  one  or  more  of  the  wajra  set  ont  in 
pXaintifTa  petition. 

Brror  to  Oourt  of  CMS.  At^als  of  MlnOi 
Supreme  Judicial  District 

Aetlcii  by  James  Walker  against  the 
Htrsch  Cooperage  Company.  From  a  Judg- 
ment of  the  Court  of  Civil  Appeals  (222  S. 
W,  1116),  affirming  a  Judgment  for  defend- 
ant, plaintiff  brings  error.  Judgment  re- 
versed, and  cause  remanded  for  further 
trlftt 

Charles  Hnrphy,  of  Honston,  for  plalntUf 
in  error. 

Fonts  &  Patterson  and  Baker,  Botts,  Par- 
ker ft  Garwood,  all  of  Bonston,  t<x  defoidant 
m  «Ror. 

RANDOLPH,  J.  TUa  suit  was  filed  by  tlie 
plaintiff,  Walker,  agaUut  Hlrscb  Cooperage 
Company,  d^endant,  in  the  district  court 
of  Harris  county,  to  recover  damages  for 
personal  Injuries  allied  to  have  been  inflict- 
ed on  the  plaintiff  by  the  negligence  of  the 
defendant  and  its  foreman.  The  case  was 
SQbmitted  to  the  Jury  by  the  court  upon 
special  issues,  and  Judgment  for  defendant 
rendered  on  such  Issues  and  answ^s  there- 
to. From  this  Judgment  the  plalntlffl  appeal- 
ed to  the  Conrt  of  Civil  Appeals  for  the 
First  District,  and  the  case  was  from  there 
transferred  by  the  Suiureme  Court  to  the 
Court  of  Civil  AK)eaIs  for  the  Ninth  Dis- 
trict, and  ttx&t  court  affirmed  the  case,  222 

5.  W.  1116,  and,  writ  of  error  having  been 
granted,  the  case  la  now  before  us  for  con- 
sideration. 

The  only  questions  we  can  consider  under 
the  terms  of  the  appUcatltA  are  Uia  qiies* 
tlona  arising  from  the  falliire  and  refusal 
of  the  Court  of  Civil  Appeals  to  consider 
and  austaln  plaintiff's  assignments  of  er- 
ror 1,  2  and  3.  The  plaintiff  based  his 
claim  for  damages  upon  five  lUfferent 
greonds  of  n^Ucence  on  the  part  of  defend- 
ant and  its  foreman,  but  tlte  trial  court  sub- 
mitted imly  one  ground,  wtaethor  ot  not  the 
Injury  was  Inflicted  by  the  foreman  and  an- 
other em^oyee  by  the  throwing  of  a  bundle 
of  iron  hoops  on  a  truck  so  that  same  passed 


over  and  fell  upon  the  ft 
Jnrlns  him  In  th»  tummi 
Xhe  plaintiff  filed  wttU 
oOier  written  issues,  as  fj 

'^as  the  defendant  or  ICt 
in  loadhig  ssid  vehicle  or  ti 
a  load,  or  in  an  unsafe  ami 
Yon  via  answer  yes  or  no.T 
"Was  the  defendant  negU* 
defective  truck  or  other  ve|i 
braces  or  supports  or  other  I 
requiring  plaintiff  to  work  , 
condition?   Ton  will  answer  ; 

"Was  the  pUintiff,  Jame4 
while  in  the  employ  of  thai 
IIKIQ,  sobstantiaUy  in  one  on 
set  out  by  him  in  his  patitloni 
this  yes  or  no"  i 

— each  of  these  issues  clTtj 
number  of  the  case,  numb4 
upon  each  of  the  Issues  so  \ 
donnd  the  word  "Retasef 
MasterscHi,  Judge."  These  i 
been  filed  In  the  district  i 
county  during  tlw  trial  of 
by  the  word  "Reftised"  and 
the  Judge,  there  is  no  evldeo 
that  these  Issues  were  tet 
court  btfore  the  ease  was  i 
Jury,  The  honorable  Court  i 
in  refusing  to  cosaiAet  tt 
fflents  based  upni  the  refu 
court  to  submit  the  above 
the  Jury,  base  their  acdon  on 
there  Is  no  statement  In  t> 
that  these  special  Issues  w 
writing  before  the  case  w 
the  Jury,  and  say: 

"Nor'doee  it  even  appear 
meat  in  the  brief  following  th 
sDch  isetiea  were  requested 
refused  by  the  court;  for  thi 
as  others  pointed  ont  by  the 
dine  to  condder  tta  first  t 
The  holdings  ^  all  the  cou 
are  so  nnmeroDB  that  a  me! 
sions  would  be  superfluous," 

To  fully  understand  the 
of  the  Court  of  Civil  Appeal 
be  bad  to  appellee's  brief 
other  reason  pointed  out  1 
ttonal  reason  given  by  api 
is  "the  assignments  are  noi 
In  the  brief."  To  understa 
and  the  holding  of  the  O 
peals,  further  recourse  b 
record,  tt  appeals  that  tl 
were  filed  in  the  lower 
above;  that  In  preparing 
new  trial  the  ptolntlff.  ale 
sues  refused,  includes  in  oa 
4  these  three  Ibbusb  and  ti 
by  the  court  as  grounds  tot 
division  4  of  the  motion 
these  issues  under  separi 


For  othw  casM  see  ■•me  topic  and  KST-NUHBSR  la  aU  Kcy-NnmbaMd  XHtw 
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paracrnplu;  la  the  preparation  of  bis  brief 
filed  la  tbe  Court  of  OlvU  Appeals  jdalndfl 
selects  oertein  paragraphs  of  that  subdivi- 
sion for  his  tbree  asslgniiienta.  and  ignores 
or  waives  the  others.  The  assignments  are 
in  the  exact  language  of  the  selected  para- 
graphs, and  present  the  issues  as  copied 
above  in  resi)ective  order,  except  that  the 
style  and  number  of  the  case  and  tbe  words 
"You  will  answer  this  yes  or  no"  are  left  off- 
Article  2020,  Vernon's  Eevlsed  Civil  Stat- 
utes, 1920,  Is  as  follows: 

"ifotioK  for  X««  Trial,  etc.,  Requintet  of.— 
Bvory  sach  motiMi  shall  be  in  writing  and 
signed  by  the  party  or  bis  attorney,  and  sball 
specify  tht  ground  upon  which  it  is  founded, 
and  may  be  amended  under  leave  of  the  court, 
and  no  grounds  other  than  those  specified  shall 
be  heard  or  considerad." 

[1]  The  iBBues  having  been  clearly  pre- 
sented, we  do  not  think  because  pialntUf 
diose  to  indDfte  the  lefnsal  ot  several  1^ 
sues  in  one  nibdivislon  of  his  motion  fbr 
a  amf  trial  h»  idolatsa  any  law  or  rule  of 
practice.  Tba  presentation  of  these  assign- 
ments taken  'from  one  aubdlvislon  of  the 
motion  as  separata  assignments  naturally 
follows  as  being  permissible.  The  contention 
as  made  by  appellee  ttiat  they  should  not  be 
considered  because  they  are  not  corzectly 
copied  in  the  brief  refers  to  the  fact  that 
the  whole  of  -  sab^^aion  4  Is  not  coined  in 
the  brief,  Insisting  that  paragraph  4  is  tbe 
assignment  upon  whidi' plaintiff  most  lely. 

In  the  case  of  Green  v.  Hall,  228  S.  W. 
184,  in  an  oidnion  by  Jndge  Spencer  of  this 
section,  the  Supreme  Court  has  ai^roved  the 
holding  that  an  assignment  numbered  4  as 
it  appeared  in  the  motion  for  new  trial,  and 
"third"  as  it  appeared  in  the  assignments 
filed  in  the  district  court  subseQuent  to  the 
adjournment  of  the  term,  should  be  consid- 
ered, eva  though  it  diarges  error  In  refus- 
ing to  give  an  issue  which  really  contained 
four  Issues. 

"It  ia  to  be  borne  in  mind,  that  the  statute 
and  rules  wMch  require  errors  to  be  assigned 
were  intended  primarily  for  the  relief  ot  the 
appelate  courts,  and  to  secure  a  prompt  dis- 
patch of  the  bufdness  that  sbonld  be  brought 
before  them.  Tbey  should  be  given  a  reason- 
able and  practical  construction,  and  not  one 
calculated  to  embarrass  soltoni  In  tbe  appel- 
late tribunals  by  unneoeasary  reatxictions.  It 
is  certain  that  U  was  never  intended  to  hedge 
either  the  Court  of  Civil  Appeals  or  the  Su- 
preme Court  aroimd  witti  technical  and  arbi- 
trary requirements,  so  as  to  cut  off  the  ap- 
proach of  such  parties  as  seek  relief  in  good 
faith  from  the  consequences  of  supposed  errors 
oonunitted  to  th^r  prejudice  in  the  trial 
courts.  **  Land  Oo.  v.  McClelland  Bros.,  86 
Tax.  ISl,  182,  28  B.  W.  UOO^  1108,  22  U  B. 
A.  106. 

121  The  case  of  Hess  &  Skinner  Engineer- 
ing Co.  V.  Tnrney  et  aL,  109  Tex.  208,  203  S. 
W.  B0S,  the  Supreme  Court,  construing  article 


1912  of  acts  of  19U  M  amenied  by  the  Thirty- 
Third  lA^sIature,  which  provides  that 
where  a  motion  for  a  new  trial  has  been 
filed,  the  assignments  therein  shall  omstitnte 
the  asslgnmenta  of  error,  as  to  tbe  facts,  is 
not  on  "all  fours"  with  the  case  at  bar,  but 
annouacea  the  interpretation  of  that  ^tnte 
which  we  think  applicable  in  this  case: 

"The  benefit  intended  by  this  act  was  for  the 
appellant— to  provide  a  mode  for  the  presenta- 
tion of  his  assignments  of  error.  It  cannot  be 
said  that  this  benefit  will  accrue  to  him  under 
the  act  only  1^  giving  the  word  'shall'  a  man- 
datory construction.  Construing  it  In  a  per- 
missive instead  of  an  imperative  sense,  will 
still  leave  the  appellant  fuUy  invested  with  the 
privilege  of  presenting  his  assignment  by  an 
adequate  method,  reeojpiised  by  the  act  itself, 
and  having  them  consi4aKd  by  the  appdlate 
courts,  tils  rights  will  be  as  effectually  con- 
served by  the  formbr  construction  as  by  the 
latter.  They  do  not  depend,  therefore,  bp<hi 
an  imperative  use  of  the  term. 

"This  oonstrnction  enables  the  act  to  aocom- 
plish  Its  full  purpose  and  truly  expresses  what 
we  think  the  Legislature  intended.  We  decline 
to  attribute  to  it  a  purpose  to  fasten  further 
technical  requirements  upon  tbe  mode  of  ap- 
peal. It  wouid  le  highly  technical  to  obnftne 
an  ttppullant  for  kia  atriffi^mentt  of  error  to  the 
exact  languafft  of  his  motion  for  a  new  MaL" 
(Italics  ours.) 

Certainly  an  Inspection  of  the  Issues  as 
presented  in  the  brief  and  motion  for  new 
trial  and  of  the  orlgiaal  issues  filed  In  the 
lower  court  shows  conclusively  that  the 
Issues  insisted  on  before  the  Court  of  Civil 
Appeals  under  assignments  1,  2,  and  3,  In  ap- 
pellant's brief,  are  the  same  as  those  he  re- 
guested  tbe  court  to  give.  To  confine  him 
to  an  exact  duplication  of  subdivision  4  of 
bis  motion  for  new  trial  would  be  to  enforce 
a  technical  requirement  which  was  not 
intended  by  the  act  or  by  the  rules  of  the 
Supreme  Court 

[3]  The  failure  of  the  plaintiff  to  preserve 
a  technical  bill  of  ^ceptions  to  the  refusal 
of  the  trial  court  to  submit  the  three  Issues 
requested,  in  our  opinion,  is  met  by  the  filing 
of  tbe  written  Issues  with  the  Court  and  the 
trial  court's  Indorsement  of  his  refusal  there- 
of on  the  issues. 

Construing  artide  19T4  of  Vernon's  Rev. 
dr.  8tat&,  1920.  which  Is  as  follows: 

"Indmemen*  &y  Jitipe  o»  Bpooidl  In§tnu)- 
tiont  Reused;  M  BiU  of  Bscoption*;  Pre' 
gumption  on  Appeal;  Indoraemont  When  In' 
stmction  Given  or  Ifodi/ied.— YHien  a  special 
instruction  is  requested  and  the  provisions  of 
this  law  have  been  complied  with  and  the  trial 
Judge  refuses  the  same,  he  sball  Indorse  tbereoo: 
'Refosed,*  and  sign  the  same  effidaSy,  and 
such  charge,  when  so  indotaed^  shall  conatitnt« 
a  bill  of  exceptions  and  it  diall  1m  coochuively 
presumed  on  appeal  that  the  party  asking  said 
charge  presented  the  same  at  tbe  proper  time 
and  excepted  to  Its  refusal,  and  that  all  of  the 
requi^ments  of  law  have  beoi  obStfved,  and 
tbe  same  shall  entitle  the  party  reqoesOng  aoeb 


Digitized  by 


Google 


WAI^KXB  V.  HIB8CB  OOOPURAOa  00. 
(m  B.w.> 


ehaigt  to  tev*  a*  aotiott  of  Che  trial  Svdce  In 
rcburint  the  mbm  reritwed  on  appval  vltboat 
preparins  a  formal  bill  of  exceptions.  •  •  •  » 

We  can  draw  no  distinction  between 
a  qredal  obatge  and  a  special  larae, 
and  we  do  not  think  it  was  the  Inten- 
tion <xt  tbe  Legislature  to  make,  sudi  dis- 
tinction. The  term  "special  Instruction" 
la  not  80  limited.  A  special  charge  and  a  spe- 
cial issue  are  each  "InstructlAna."  In  the 
one,  the  jury  is  Instructed  upon  what  con- 
stitutes the  law  upon  the  particular  issue 
they  are  to  determine,  and  in  the  other  they 
are  ln^,tructed  to  determine  the  particular 
fact  or  facts  upon  which  the  court  applies 
the  law.  The  plalntifr,  having  presented  tbe 
written  issues  marked  "Refused"  by  the 
court,  is  in  position  to  have  the  error  in 
refusing  those  issues  passed  on  by  the  Court 
of  OlvU  Appeals  and  the  St^preme  Court. 

We  are  aware  that  several  of  our  Courts 
of  CItU  Appeals  have  apparently  held  con- 
trary to  the  holding  In  this  case,  but  in 
nearly  all  of  the  decisions  In  which  the 
questions  here  decided  have  been  passed  on 
those  courts,  other  issues  were  Involyed 
\rhich  we.  cannot  take  space  and  time  to 
consider  and  distinguish.  But  where  they 
have  directly  held  to  the  contCAry,  we  decline 
to  follow  their  decl^ons. 

The  errors  polntied  out  In  the  three  ast 
Bignm^ts  not  being  such  that  the  jurlsdlc- 
tfon  of  the  Court  of  Civil  Appeals  ts  final, 
we  will  therefore  consider  them  on  their 
merits. 

[4]  The  Jury  In  the  case  found  that  the 
ptaintltr,  at  the  time  he  alleges  he  was  hurt, 
was  in  the  employ  of  the  defendant;  that  he 
was  injured;  that  the  plaintiff  in  ^miftwiUng 
the  hoop  iron,  at  the  time  be  Is  alleged  to 
have  been  injured,  uerclsed  such  precaution 
for  his  own  safety  as  a  person  of  ordinary 
prudence  would  have  done  upon  said  occa* 
slon,  similarly  situated;  that  the  plaintiff  had 
suffered  a  prior  injury  to  the  alleged  In- 
jured leg;  that  he  was  not  suffering  from 
any  disease  of  his  leg  or  ankle  at  the  time 
of  the  alleged  injury;  that  injuries  the  plain- 
tiff sustained  on  tbe  occasion  in  aoestlon  did 
not  aggravate  the  former  injury  to  hla  left 
leg  and  ankle  making  necessary  the  amputa- 
tion of  his  leg;  that  the  injury  was  not 
caused  by  the  for^an  throwing  a  bundle 
of  the  iron  hoops  so  that  it  passed  over 
tbe  trud:  and  fell  on  idalntlfPa  fopt,  and 
pladag  plaintiff's  damage  at  f2S0.  These 


findings  are  so  conflicting, 
froftk  thetn,  alone,  ttiat  fli 
hare  been  submitted.  Tbd| 
jured;  he  was  not  negUgd 
was  not;  and  the  evidena 
foreman  had  told  the  la 
truck  was  "oot  much  good** 
plaintiff  asked  blm  what '! 
with  It,  he  replied  that  It" 
account";  also  that  tbe  fti} 
that  there  was  something  w| 
view  of  the  allegations  of  nfl|| 
ed  In  the  petition,  which  it  tj 

"His  -direct  and  proximate  i 
jury  to  plaintiff  aforesaid  wli 
of  defendant  in  failing  to  ^ 
eare  to  fumish  plaintiff  reaso) 
tools,  appUanees,  and  apparats 
perform  the  worit  and  service  ' 
and  required  to  do;  in  fumlil 
truck,  or  other  vehicle  with  d<4 
Buppprtem  or  other  defective 
and  requiring  plaintiff  to  woi 
■aid  ccMiditioa,  defendant  well  If 
fects  and  tbe  danger  to  plaint 
the  work  be  was  required  to  d| 
ercise  of  ordinary  aire,  it  coi 
said  defects;   In  fsIUng  to  \« 
plaintiff  of  the  danger  of  said 
or  other  vebide,  and  to  so  Infa 
him  that  tberp  would  be  no  dan 
In  loading  said  vridele  or  truck 
a  load,  and  in  an  unsafe  and  di 
the  same  being  so  dose  under 
the  ioreman  or  on  tbe  part  of 
throwing  or  pitdiing  a  bundle  I 
tance  that  the  same  would  tcl 
onto  tbe  opposite  side  thereof 
of  plaintiff,  said  foreman  ki 
was  there,  or  by  ordinal^  c 
known  that  plaintiff  was  Aer 
said  handle,  thus  throws,  n 
plahitfff,  we  hold  that  the  plaii 
to  have  these  additional  issues 
Jury." 

We  therefore  recommend 
ments  of  the  Court  of  Civil 
the  district  court  be  reversed, 
be  remanded  to  the  district 
ther  trial  in  accordance  with 

ODRETTOK,  0.  J.  Tbe  Ji 
mended  in  the  r^rt  of  tbe 
Appeals  is  adopted,  and  wil 
the  judgm^t  of  the  Supra 

We  approve  tbe  luriding  • 
slfm  of  Appeals  flu  flu  Quest 
Its  '<^tnloiit 
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CLEMENT  V.  GULF,  O.  &  S.  F.  RY.  CO. 

(No.  271-3499.) 

(CommiBaioii  of  Appeals  of  Texas,  SecUoo  B. 
Jan.  2S,  1922.) 

1.  Negdgenoe  «=359— Twt  of  proximate  caasaw 
Before  negligence  can  be  the  proximate 

cause  of  an  injury,  the  injury  must  be  the  nat- 
ural and  probable  consequence  of  sncb  negU- 
eenee  and  of  that  character  vhlcb  should  rea 
Honably  have  been  foreseen  as  such  a  conse- 
quence in  the  light  of  attending  drcumstances. 

2.  Muter  aitf  Mrvut  «=9204(l)  Aaaomed 
Htk  defam  aadar  federal  lot 

Action  for  personal  Injnriea  received  while 
repairing  a  leak  in  a  tank  car  containing  an 
interstate  shipment  of  gasoline  was  governed 
by  the  federal  Employers'  Uabaity  Act  (U.  a 
Comp.  St.  SS  8657-8665),  and,  in  the  absence  of 
an  allegation  that  defendant's  negligence  in- 
volved the  violation  of  a  federal  statute,  the 
defense  of  assumed  risk,  as  a  complete  bar  to 
the  action,  was  available  to  tbe  defendant. 

3.  Master  aad  servaat  <^2I7(20)— Risk  of  n- 
palrlag  lasollne  tank  car  assumed  by  serv- 
aat  dlsooverlng  daagerous  condition. 

One  employed  by  a  raflroad  to  repair  leak 
in  car  said  to  contain  an  interstate  shipment 
of  "unrefined  naphtha"  assumed  the  risk  of  re- 
pairing a  leak  in  a  car  containing  casing-head 
gasoHne,  where  he  discovered  after  going  upon 
the  car  that  it  contained  such  gaaoline  and 
volvntari^  continued  hla  effoita  to  repair  the 
leak,  and  the  raOroad  was  not  liable  under  the 
federal  Employer^  Liability  Act  (U.  8.  Comp. 
St  H  8667-866S). 

4.  Maatnr  ud  Mnraat  «=9288(S)  knowledge 
fey  -werknu  af  iaiiHr  9t  repairiag  gasoilao 
tMmk  oar  held  f«r  Jary. 

In  an  action  under  the  federal  Employers' 
Uability*  Act  by  one  empl4^ed  to  repair  leak 
in  tank  car  containing  interstate  shipment  of 
casing-head  gasoline,  whether  plaintiff  dis- 
covered the  nature  of  the  contents  of  the  tenk 
before  explosion  thereof  and  continued  volun- 
tarily to  remedy  the  leak,  and  Qiereby  assumed 
the  risk,  heid  for  the  jury. 

5.  Master  aad  tervaat  «=>2I7(26)— Risk  of 
repairing  gaaollNe  tank  car  assamed  by  ex- 
pert woritmaa  dlsragardiag  direeflons  on 
dome. 

An  expert  employed  by  railroad  to  repair 
leak  in  tank  car  containing  interstate  shipment 
of  casing-head  gasoline  assumed  the  risk  of 
an  explosion  when  he  disregarded  instructions 
on  ttie  dome  and  loosened  the  dome  cap  and 
caused  the  explosion,  and  could  not  recover 
under  the  federal  Employers*  Liability  Act  (U. 
S.  Comp.  SL  H  8657-8665).  tbough  the  yard- 
master  who  employed  him  was  assisting  him. 

Error  to  Coiirt  of  GItU  Appeals  of  Second 
Suprone  Judicial  District. 

Action  by  W.  J.  Clement  against  the  Gulf 
Colorado  &  Santa  Railway  Company. 
From  a  judgment  of  the  Court  of  Civil  Ap- 


peals (220  8.  W.  407)  revwslng  a  lodgment 
In  bis  fitvor,  plalntur  brings  error.  Affirmed. 

Stuart,  Bell  ft  Moore,  of  Gainesville,  for 
plaintiff  in  error. 

Terry,  Gavhi  ft  Mills,  of  Qalveston,  Gamett 
ft  Gamett,  of  Gainesville,  and  T<ee,  L<Hnax 
ft  Wren,  of  Fort  Worth,  A>r  defendant  in 
error. 

POWELL,  J.  In  stating  the  case,  we  feel 
we  can  do  no  better  than  quote  as  follows 
from  tbe  opinion  of  the  Court  of  Civil  Ap- 
peals: 

'*There  was  an  explosion  of  gasoline  In  a  tank 
car  in  the  yards  of  the  Gulf,  Colorado  &  Santa 
F6  Railroad  Company  in  the  town  of  Gaines- 
ville. W.  J,  Clement  was  seriously  burned  as 
a  result  of  that  explosion,  and  the  railway  com- 
pany has  prosecuted  this  appeal  from  a  judg- 
ment rendered  In  bis  favor  for  damages  for 
the  injuries  so  sastained. 

"B.  O.  Porter  was  the  defendant's  yardmaa- 
ter  at  Gainesville,  and,  upon  dlaeovering  that 
gas  was  spewing  from  the  car.  called  upon  W. 
J.  Clement  to  remedy  that  leaky  condition. 
Clement  was  then  working  for  the  Producers' 
Refiner;  Company  tn  Gainesville,  and  frequent- 
ly had  been  called  upon  by  Porter  to  look  after 
leaky  oil  cars  coming  into  defendant's  yards 
in  as  much  as  he  had  the  necessary  tools  and 
equipment  for  that  work,  -with  whidi  be  was 
familiar.  Clement  had  formerly  been  empWed 
by  the  railway  company  in  Its  train  service  as 
a  switchman  and  brakeman,  but  was  not  so  en- 
gaged at  die  time  of  the  ac<^dent.  The  rail- 
way company  always  paid  him  for  his  services 
in  relieving  the  leaky  condition  of  cars. 

"When  Porter  applied  to  Clement  to  stop 
the  leak  in  the  car  on  the  occasion  of  the  ac- 
cident, he  told  Clement  that  tbe  contents  of 
the  car  was  'unrefined  naphtha.*  and  that  was 
the  designation  of  its  contenta  in  the  waybill 
whidi  came  with  tbe  car  and  was  the  source  of 
the  faiformation  i^ren  by  Porter  to  Clement. 
The  car  contained  casing-head  gasoline  or  cas- 
ing-head gasoline  blend  instead  of  unrefined 
naphtha,  and  waa  an  interstate  shipment  orig- 
inating in  DrumHght,  Okl.,  and  moving  to 
Port  Arthur,  Tex.  The  place  of  the  origin  oC 
the  shipment  was  not  on  tbe  defendant's  line, 
bnt  npon  the  line  of  a  connecting  carrier;  the 
waybill  designatinc  the  contents  of  the  car  as 
unrefined  naphtha  being  furnished  to  tbe  de- 
fendant by  the  connecting  carrier.  In  the  top 
of  the  car  there  was  a  manhole  which  was 
closed  by  what  is  called  a  dome  cap  screwed 
into  tbe  opening  of  the  hole.  Near  this  dome 
cap  there  was  also  a  three-quarter  inch  plue. 
and  the  leak  mentioned  was  around  this  plug 
and  tilt;  dome  cap.  Porter  went  with  Clement 
to  the  car,  and,  after  examining  it  and  discov- 
eriug  the  source  of  the  leak,  they  took  the 
plug  out  and  replaced  it  with  another.  0ns 
Vineyard,  one  of  Clement's  employees  in  his 
work  for  the  Producers'  Befincry  Company, 
went  with  him  as  an  assistant  to  remedy  the 
leaky  condition  of  the  car. 

"The  gas  pressure  from  within  the  car  was  so 
strong  that  it  seriously  interfered  with  tbe 
work  of  replacing  the  old  plug  with  the  new. 
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After  th«  new  plug  waa  put  In,  and  aft«r  pl^- 
tiff  and  Porter  had  loosened  the  dome  cap, 
the  dome  cap  was  blown  ont  bj  tbe  sas  prea- 
8ore  in  tbe  car  and  the  eacai^DK  gas  and  gaso* 
line  mixed  tberewith,  which  waa  thrown  high 
)□  the  air,  canght  fire,  and  before  tber  could 
t'scape  Porter  and  Clement  were  both  severely 
bamed;  the  injuries  to  Porter  proving  fatal." 

Tbe  trial  was  before  a  Jury,  whose  verdict 
was  npon  special  issues  submitted  by  the 
court.  Thirty-six  questions  were  impound- 
ed  to  the  Jury,  but  there  were  not  that 
many  controlling  Issues  in  tlie  case.  Neces- 
sarily many  of  the  qnestlOBB  milvaltted  to 
the  Jury  related  to  the  evldeoce  bearing  op- 
tm  the  Issoea  and  were  not  tbe  issues  them- 
sdves. 

Upon  tbe  answers  of  the  Jury  to  the  spe- 
cial Issues,  judgment  was  rendered  .by  the 
trial  oourt  In  favor  of  Glem»it  tvr  the  sum 
of  f7,500.  Tbe  Jury  bad  assessed  bis  dam- 
ages at  $10,000.  but  bad  deducted  25  per 
cent,  thereof  on  account  of  his  contributor}- 
nesligence. 

The  railway  company  appealed  from  said 
judgment  to  the  Court  of  Civil  Appeals  at 
t'ort  Wortli,  where  the  Judgment  of  tbe  dis- 
trict court  was  reversed,  and  judgment  there 
rendered  In  favor  of  tbe  railway  company. 
See  (Civ.  App.)  220  S.  W.  407. 

Clement  then  sued  out  a  writ  of  error  to 
the  Snpr^ne  Court  It  was  grsuted,  and 
the  cause  is  now  before  us  for  review  and 
recommmdation. 

We  'do  not  deem  it  necessary  to  set  out 
nil  of  tlie  special  issues  submitted  to  tbe 
jury,  but  will  content  ourselTes  wUh  quoting 
a  few  of  them  which  have  appUcatton  to 
wbat  we  deem  the  vital  points  upon  which 
tbe  decision  most  turn.  Buch  special  is- 
jtne^  and  tlie  Jury's  aaswers  thereto^  are 
as  fbUows: 

**IHd  the  yardmaster,  K.  G.  Porter,  r«vwst 
plaintiff  to  inspect  tbe  car  wliich  afterwards 
exploded,  and  did  he  request  that  be,  the  plain- 
tiff, offer  such  suggestions  ag  to  what,  if  any- 
thing, should  be  done  with  it?   Answer:  Yes." 

"If  yoQ  answer  the  foregoing  question  in  the 
negative,  then  you  need  not  answer  this  ques- 
tion, but,  if  in  the  affirmative,  then  waa  it 
negligence  on  the  part  of  tbe  defendant,  act- 
ing throngh  Its  yardmaster,  to  so  request  tlie 
plaintiff  to  inspect  said  car  under  the  cenditions 
OS  tlHT  existed  at  jthe  time  such  request  was 
made?   Answer:  Yea." 

"If  your  answer  to  queBtion  No,  2  is  in  tbe 
ncgatiTe  yon  need  not  answer  this,  but,  if  you 
answer  'Yes,'  then  was  such  negligence  the 
proximate  caiise  or  one  of  the  prox'iniate  caus- 
es of  tbe  plaintiff's  Injories?   Answer:  Yes." 

"Did  the  plaintiff  go  and  inspect  the  car  upon 
tlie  request  «i  tbe  yardmaster  npon  the  rep- 
resentation of  s^  yardmaster  that  the-  ear 
contained  unrefined  naphtlia?  Answer:  Yes." 

"What  did  tiie  ear  eonbdn  immediately  prior 
to  the  explosion?  Answer:  Caaing-head  gas- 
oline, or  a  casing-head  gasoline  blend." 

"Did  the  plaintiff  leam  prior  to  the  time  the 
<-ar  exploded  of  what  its  real  contents  was? 
Answer:  Zes.** 


"Did  tbe  car  contain  a  placard  npan  its  dome, 
or  dome  cap,  containing  a  caution  against  the 
removal  of  the  dome  cap  while  there  was  gas 
pressure  inside  the  car?    Answer:  Yes." 

"If  your  answer  to  questicm  17  is  'No,'  yon 
need  not  answer  this  question,  but,  if  your 
answer  is  'Yes,*  then  did  the  plaintiff  see  such 
placard,  or  could  ho  by  the  exerdse  of  ordi- 
nary ears  have  sean  audi  placard?  Answen 
Yea." 

"Did  the  plaintiff  at  any  time  while  he  •was 
upon  said  car,  either  actJbig  by  himself  or  in 

conjunction  with  another,  loosen  the  dome 
cap?  Answer:  Yes." 

"If  your  answer  to  the  question  No.  19  is 
'No,'  you  need  not  answer  this  question,  but 
if  yenr  answer  is  'Yes,*  then  Ad  the  loosening 
ot  inch  dome  cap  cause  or  contritnite  to  tiM 
subaequent  explosion?   Answer:  Yea" 

"If  your  answer  to  question  No.  20  is  *No,* 
you  need  not  answer  this  question,  but,  if 
your  answer  is  Tea,'  then  was  such  loosening- 
or  unscrewing  of  the  dome  cap  the  proximate 
cause  or  one  of  the  proximate  causes  of  plain- 
tiffs injury?  Answer:  Yes." 

"If  yoa-fiare  answered  that  plaintiff  either  by 
himself  or  acting  with  another  did  not  looeen 
the  dome  cap,  yon  need  not  answer  tUs,  bot,  if 
you  have  amswered  that  be  did,  then  would  the 
explosion  have  occurred  but  for  that  act?  An- 
swer: No." 

"Before  said  Clement  went  to  said  tank  car 
on  said  morning  of  May  18,  1017,  had  he  had 
any  experience  In  handling  the  contenta  of 
tank  ears  when  such  contents  were  gasoline? 
Answer:  Tea." 

"If  yon  answer  yes,  tiien  stats  for  how  long 
a  time  be  had  had  sudi  oxperienee?  Answer: 
Five  or  six  years." 

"From  W.  J.  Clement's  experience  and  knowl- 
edge obtained  by  him  while  in  the  service  of 
tbo  G.,  C.  &  S.  F.  Ry.  Co.  as  switchman  and 
brakeman.  did  he  at  tbe  time  of  going  to  said 
ear  know  that  it  waa  custom  and  practice  of 
the  defendant  to  keep  its  switch  ItifhtB  hnmlng 
in  ito  yante  at  Oalnes^e,  day  and  night?  An- 
swer: Tes." 

"After  going  upon  said  tank  ear  and  prior  to 
tbe  explosion  did  plaintiff  from  bis  experience 
rn  handling  gasoline  or  otherwise  Imow  or 
believe  that  the  contents  of  said  car  waa  eaa- 
iog-head  gasoline?    Answer:  Yes.** 

"If  you  answer  issue  No.  29  'Yes,*  then  state 
whether  or  not  said  Clement  remained  upon 
»aid  tank  car  after  knowing  or  believing  that 
the  contents  were  easlng-head  gasoline?  An- 
swer: Tes;  ^at  a  short  time.  They  were 
starting  to  get  down  when  the  explosion  came." 

"Would  a  reasMial>ly  prudent  and  careful 
man,  in  the  exercise  of  ordinary  care  for  his 
own  safety,  and  possesslog  the  knowledge  and 
ospei-icnce  you  may  find  plaintiff  possessed  at 
the  time,  have  remained  and  worked  on  naid 
car  under  the  circumstances  and  conditions, 
wbidi  you  may  find  from  the  evidence  existed 
at  the  time?  .^iswer:  No." 

requesting  ssld  <Semcnt  to  eoms  to  said 
car,  state  whether  B.  G.  Porter  reqnestid  his 
presence  sa  en  expert  hi  dealing  irit^  gaw^e 
and  other  Inflammable  liquids?   Answer:  Yes." 

"At  the  time  the  plaintiff  went  upon  tbe  car 
was  he  in  the  employment  of  the  defendant? 
Answer:  Yes." 

"If  your  answer  to  question  38  is  *Xo,'  you' 
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n«ed  not  «ii«w«r  tikis  qnastioii,  Init  if  yoar 
antwer  It  Tm,'  did  the  iiUiDtiff  faSTe  knowledce 
of  tli«  risks  and  dangar  Inddoot  t»  omidoy- 
ment  In  whid  ha  was  at  the  tint*  encaged? 
Answec:  No;  not  at  the  time  he  vent  on  tiie 
car."' 

"Does  the  eridence  fn  thie  ease  show  that  the 
plaintiff  was  guilty  of  contrlbatory  negligeace 
which  was  the  proximate  cause  or  one  of  the 
proximate  causes  of  such  injuries  as  be  sus- 
tained} Answer:  Tes." 

The  first  question  discussed  by  the  Court 
of  Civil  Appeals  is  whether  or  not  the  rela- 
tion of  master  and  servant  existed  between 
tii«  railway  company  and  Glemrat  at  the 
time  of  the  acddent  Hne  company  contend- 
ed, In  spite  Dt  tbe  insy*n  finding  to  the  con- 
trary, that  Clement  ma  an  independent  con- 
tractor ;  that,  under  the  undisputed  facts  of 
tUs  case,  be  was  sndi  as  a  matter  of  law. 
The  Court  of  Civil  Appeals  ovcrroled  the 
contention  of  the  company  and  beld  Clement 
to  be  an  empl(T&  We  tblnk  tbla  a  vary  dose 
question,  under  the  facts  of  this  caae,  but, 
In  the  view  we  take  of  the  case,  we  agree, 
tot  tbe  poii^oses  of  ttila  case,  that  the  Court 
of  OItU  Appeals  correctly  dedOed  ttal0  point 
Upon  the  Qieory  tiiat  Clement  was  an  em- 
pl<^  we  shall  proceed  to  a  determination  of 
the  other  issues, 

.  The  Court  of  CavU  Appeals  finds  that  the 
evldeice  faila  to  show  any  Diligence  of  the 
railway  company  which  could  lu)ve  proxi- 
mately «aused  the  Injuriea  oomplalned  of. 
That  cenrt  yery  properly  says  that  tiie  only 
ncellgfflice  complained  of  which  could  bave 
causeif  tbe  Injury  was  fhe  failure  of  the 
company  to  asdertaln  that  the  waybill  cor- 
ering  the  ehlimieiit  did  not  speak  the  truth ; 
that  it  said  the  car  contained  "unrefined 
napbOia,"  when  It  in  fact  contained  caslng- 
hewl  gasoline,  or  casing-head  gas<^e  blend. 
Clement  testified  that  he  would  not  have  un- 
dertaken the  work  at  all  it  he  bad  known  of 
tike  car's  real  contents.  Tbe  eridekioe  shows 
it  be  'bad  remained  at  his  usual  place  of 
bnstiiess  be  would  not  have  been  Injured. 
So  tbe  sole  act  of  negligence  on  the  com- 
pany's part  which  could  have  any  bearing 
upon  tbe  dedsion  of  this  case  Is  whether  or 
not  the  company  should  have  sooner  discov- 
ered that  the  car  bad  be^  erroneonsly  way- 
billed.  Tills  car  was  packed  in  accordance 
wltb  the  rules  promulgated  by  tbe  Interstate 
Commerce  Commission  of  tbe  United  States, 
and,  when  so  packed  and  tendered,  tbe  car- 
rier must  accept  it  The  only  evidence 
whicb  tends  to  show  that  the  company  might 
have  suspected  an  erroneous  billing  of  the 
car  was  from  the  testimony  of  a  brakemen, 
who  says  be  noticed  gas  escaping  from  this 
car  at  Pawnee,  Okl.,  where  the  defradant 
company  took  the  car  from  Its  connecting 
carrier.  As  to  whether  or  not  this  circum- 
stance should  have  caused  the  company  to 
doubt  the  correctness  of  the  billing  seems  to 
d^jkfflkd  Ur^ly  upon  tbe  e^vldence  of  one  In- 


uee^  explostre  expwt  ot  the  Inteistate  Ooii- 
merce  CommlaslDn.  No  one  flee  ueally  un- 
dertook to  testify  on  the  trial  as  an  expert 
Innes  said  the  dreumstances  were  not  suffi- 
cient to  baTO  caused  any  change  in  the  han- 
dling of  the  car,  and  that  it  would  have  been 
the  duty  of  the  company  to  continue  to  ban- 
die  it  as  it  did. 

Ooneequently  there  is  mucb  reason  for  tbe 
holding  of  the  Court  of  Civil  Appeals  that 
there  was  no  actionable  negligence  shown, 
and  therefore  reoowy  by  plaintiff  was  pre- 
cluded. 

[1]  In  additl<m  to  aboroi  It  seems  to  us 
that  there  Is  consldNable  doubt  as  to  wheth- 
er or  not  even  !f  the  company  had  negli- 
gently failed  to  sooner  ascertain  the  real 
contents  of  the  car.  such  negligence  could 
have  been  the  proximate  cause  of  the  Inju- 
ries. EJven  if  tbe  company  had,  upm  inves- 
tigntion,  ascertained  that  tbe  car  may  prob- 
ably have  been  erroneously  wayblUed,  It  was 
still  true  that  upon  the  dome  cap  of  that  car 
was  a  caution  in  blazing  letters  warning  par- 
ties about  to  work  therewith  not  to  remove 
the  same  when  gas  pressure  existed.  It 
mlgbt  very  well  be  argued,  in  our  judgment 
that  the  company  would  be  justified  In  as- 
suming that  no  expert  would  tbereafter 
wade  tikrougb  such  directions  and  bring 
about  an  explosion.  Not  only  so,  but  that 
after  violating  such  likstmctions,  such  ex- 
pert woald  loiter  around  att/a  reaUzins 
minent  and  serious  danger,  and  receive  in- 
juria ^en  ha  eonld  have  gotten  away  In 
safety.  Beffflre  negligence  can  be  fbe  pnvi- 
mate  cansa  of  an  injury,  the  injury  must  be 
the  natural  and  probable  coAseqaenoe  of  such 
negHgenoft.  3%e  takdnry  imist  be  <it  tbnt 
character  which  shonbl  reasonably  bare  been 
foreseen  as  such  a  consequence  in  the  Ught 
of  tbe  attending  drenmstaneee.  In  addition 
to  the  cases  upon  this  point  dted  by  the 
Court  d  ClvU  Appeals,  there  is  a  very  re- 
cent opinion  of  our  Supr^e  Court  by  Chief 
Justice  PhlUlpB,  which  we  consider  very 
mucb  In  point  with  the  case  at  bar,  and  es- 
pecially upon  tbe  law  point  discussed.  We 
refer  to  the  case  of  Bailway  Co.  v.  Bennett. 
110  Tex.  262,  219  S.  W.  197.  In  tiiat  case 
the  company  asked  an  employe  to  assist  in 
extinguishing  a  fire  whicb  was  the  result  of 
negligence  on  the  company's  part  However, 
in  sending  this  employ^  Into  the  fight  tike 
company  told  him  to  come  out  whenever  he 
became  too  warm.  He  ignored  these  instruc- 
tions and  remained  too  long.  He  was  denied 
a  recovery  of  damages  by  our  Supreme 
Court  Id  tbe  case  at  bar  Clement  ignored 
tbe  instructions  on  tbe  dome  cap,  and  as  a 
result  of  hlfi  defiance  thweof  the  explosion 
occurred  very  shortly  thereafter.  We  are 
rather  strongly  impressed  with  the  -  theory 
that  If  any  negligence  of  the  company  could 
be  bdd  responsible  for  the  Injury  to  Clement 
it  was  too  remote.  Another  interesting  case 
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1A  this  same  connectloiL  Is  that  of  Railway 
Co.  T.  Behne,  281  S.  W.  864,  written  by  ttils 
section  of  the  Commission  of  Appeals. 

Bat,  be  tbflt  as  it  may,  and  conceding  tliftt 
the  company  was  goilty  at  actionable  negli- 
gence in  not  Bscertaittlog  before  employing 
Clemoit  that  the  car  contained  casing-head 
gasoline  bloid  and  bo  adrlslng  him,  we  are 
in  aocord  with  tiie  Oonrt  o£  Otrll  Appeals 
when  It  : 

"Tb«  findings  of  the  juty^  considered  tn  the 
light  of  tiie  eTidenee,  eonduuvely  eitahlish  the 
defense  of  assumed  risk  pleaded  by  the  defend- 
ant, even  though  the  several  findings  of  negli- 
gence of  the  defendant  should  each  be  held  to 
be  an  independent  issne  and  snffielent  of  Itself 
to  awpMt  a-tecoTery." 

[21  This  case  involTed  flie  handling  of  an 
Intmtste  sblpmott,  »nd  this  .mit  !■  gor- 
emed  by  the  federal  SmpLoyanf  tlabllUy 
Act  (U.  S.  Comp.  St  H  8607-^665).  Tbere  Is 
no  allegiition  that  the  defendant's  negligrace 
InTolTcd  the  violation  of  «  federal  statute; 
therefore  the  defense  of  assumed  risk,  as  a 
complete  bar  to  the  action,  was  anUlaUe  to 
the  def»idant-  This  Is  w^  settled  In  a 
•very  able  Cfplnlon  of  the  United  States  Bii>- 
pr^e  Goort,  ipeakfaig  t2iroai^  Justlee  Pit> 
HBy,  In  the  case  of  Railway  Co.  t.  Horttm,  288 
U.  a  482,  84  Siv.  Ct  685,  68  Ii.  Sd.  lOfQ,  X4. 
B.  A.  lOlSCr  1.  Ann.  Cas.  191ffB,  47S.  Zn 
that  o^nlon  Justice  Fltn^  also  ^tse  moat 
Interestingly  ct  th»  gmenH  law  of  assumed 
risk. 

In  the  case  of  Soot^em  Padfie  Oo.  v.  De 
la  Cms,  228  S.  W.  106.  the  GommtoalOB  «t 
Appeals,  with  approval  of  the  Sapreme 
Covrt  followed  the  case  of  Railway  Co.  t. 
Horton,  supra,  and  others  of  a  similar  na^ 
tnre,  and  dedared  that  in  Texas  tite  d^ense 
of  assumed  risk  as  a  complete  bar  to  recor- 
ery  Is  available  to  a  defendant  when  con- 
trolled by  the  federal  Employers*  Uabinty 
Act,  as  Is  the  case  at  bar. 

[31  Coonsel  for  Clement  seem  to  admit 
that,  if  he  bad  been  employed  as  an  expert 
to  remedy  a  dangerous  condition  and  start- 
ed for  his  work  with  that  knowledge,  he  un- 
qnestltmably  woind  have  assumed  the  risk. 
We  agree  with  this  proposition,  but  we  think 
he  would  Just  as  condusiv^y  have  assamed 
tiie  risk  if,  after  going  upon  the  ear,  he 
learned  that  be  was  facing  a  dangerous  con- 
dition and  then  Tolnntarlly  continued  his  ef- 
forts to  remedy  that  situation.  Tlie  mate- 
rial inquiry,  as  we  understand  It,  Is  not  how 
long  before  an  accident  an  employe  had 
known  of  ttie  dangerous  situation,  but  wheth- 
er or  not,  after  dlseoTering  It,  he  exercised 
his  option  and  continued  to  work  at  such 
dangcn^B  occupation.  The  anthorlllea  we 
shall  ho-eafter  cltS  under  another  phase  of 
assumed  risk  snstaln  our  view. 

In  tiie  first  lAaee,  we  think  the  defense  of 
assnmed  risk  was  established  by  Glemenfs 


own  testimony  on  ttie  wttneas  stand  at  ttie 
trial. 

The  Jury  had  the  benefit  of  three  different 
statements  by  Clement  as  to  how  the  acci- 
dent happ^(e4  and  his  entire  connection 
therewith. 

About  Ave  or  six  days  after  the  explosion 
the  state  fire  marshal  of  Texas  sent  a  depu- 
ty to  the  scene  of  the  accident  to  make  an 
IttTestigation  and  report  the  situation  to 
him.  This  deputy  and  his  stenographer  took 
a  statement  from  Qlement,  In  which,  among 
other  things,  he  stated: 

'^ell,  Mr.  Porter.  phoiDsd  me  he  had  a  leak* 
ing  car,  end  told  me  te  come  on  down  and  Sxit. 
I  went,  on  down,  and  when  I  get  there  I  saw 
we  could  not  fix  it,  and  I  told  him  it  was  caa- 
Icg-bead  gasoUne  and  liable  to  blow  up.  He 
said  it  is  billed  out  as  anrefined  naphtha.  X  told 
him  tbere  was  no  such  stuff.  We  looked  at  the 
manhead  and  I  showed  falm  the  precaution.  I 
told  hhn  we  never  took  no  Budi  precanHon  on 
odr  ears,  and  they  were  ca^g-bead  gasdlne:'* 

donent  cn  the  trial  did  not  deny  having 
made  tiie  above  statement  to  the  deputy  fire 
Tfti^Tff^'W'  of  the  state,  bat  said  he  was  stlU 
BofEterlnff  from  his  bums  at  the  time  it  ms 
aadeb  and  liboald  not  be  held  accountable 
tm  What  he  had  said. 

Abont  five  or  six  days  aitae  above  state- 
ment was  madflb  Oaaeat  signed  a  statement 
for  the  claim  agent  of  the  railway  company 
whlcih  was  snbstantlally  In  accord  with  the 
franm  one  to  the  depn^  fixe  maiehaL 
Clement  had  signed  each  page  ctf  the  atate- 
ment  made  to  tiu  dalm  agent,  bat  he  denied 
having  read  it  over,  and  said  be-  dfd  not 
make  the  material  portions  of  it  His  third 
statement  was  upon  the  witness  stand,  and 
we  quote  the  f oUowlng  from  it.:  . 

"As  to  whether  I  testified  when  tiie  state  of- 
fidals  were  up  here  examtadng  into  this  Artt 
and  I  testified  before  Vx.  Greenwood,  and  Mm 
SHmpsMi  tiMk  down  my  testimony,  will  -.mj 
some  man  and  woman  come  over  to  my  house 
and  took  a  statement.  I  do  not  know  what 
it  was.  They  did  not  swear  me.  The  cau- 
tion I  bad  reference  to  In  that  testimony  was 
witb  reference  to  those  gaskets,  and  I  never 
said  anything  about  casing-head  gasoline.  As 
to  what  I  meant  by  telling  Mr.  Porter  the 
company  never  did  take  any  such  precaution  on 
our  cars,  wiU  say  It  was  after  I  had  taken  the 
little  cap  ontsUte  and  I  noticed  that  presliaBe; 
I  did  not  tell  him  it  was.  caidng-head  gascdlne. 
X  did  not  know  it  was,  for  X  never  seen  any. 
It  wag  something  more  dangerous  than  gasoline 
or  unrefined  naphtha.  I  thought  that  because 
of  that  gasket  over  there  the  washer  where 
the  dome  cap  was  screwed  down.  I  told  bim 
that  I  was  of  the  opinion  that  by  reason  of 
that  precaution  being  taken  it  was  something 
more  dangerous  tban  gasoline  or  unrefined 
naplitha.  As  to  whatter  I  went  on  and  toM 
him  that  we  h«l  some  engines  up  in  the  yard 
and  I  told  him  he  had  better  move  awar. 
that  It  might  explode,  will  say  I  might  bavs 
suggested  that  about  a  road  en^e.  Thote  was 
an  engine  at  the  roundhbiue  ^t  I  was  tdling 
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yir.  Greenwood  about.  I  told  him  there  was 
nee  setting  down  at  the  south  end  of  the  yard. 
As  to  whether  I  told  him  to  move  that  tank 
car  awa;  that  I  was  working  on,  will  say  I 
(In  uot  know  the  words  exa<^.  I  told  him  the 
best  tbiog  h«  eoold  do  waa  to  take  tUa  tank 
ear  away,  to  set  ft  clear  away.  I  told  bim  to 
do  that  beeanae  I  regarded  It  aa  dangeroas  and 
It  mi^t  explode.  I  did  refud  it  as  dancerona 
and  thought  there  waa  danger  of  its  explod- 
ing. I  have  been  teUing  you  all  the  time  that 
we  moved  that  plug  and  tried  to  put  in  a  new 
one,  and  that  we  turned  the  dome  cap  about 
lialf  way,  maybe  not  so  far,  around,  maybe  a 
fourth.  We  took  a  36-inch  Stillson  wrench  to 
do  it,  both  of  OS  poliing  on  it.  I  answered 
that  Z  do  not  think  thara  waa  very  much  of  an 
increase  of  rapor  after  we  turned  It"  ■ 

[4J  It  was  the  province  of  the  Jury,  of 
course,  to  believe  Glement'a  last  statement 
and  discredit  the  other  tvro.  For  that  rea- 
son, it  m&y  be  conceded  tiiat  when  he  'first 
wait  upon  the  car  he  did  not  realize  the  dan- 
gerous sitqatlon.  At  least  we  ao  conclude, 
in  deference  to  the  Jnry's  ffndlne  that  he 
did  not  reallxe  the  danger  vrhea  he  went  on 
the  car.  At  the  same  time  the  Jary  later,  In 
answer  to  Issue  No.  29,  found  that  after  go- 
ing upon  the  tank  car,  and  before  the  explo- 
sion, Clement  knew  of  the  real  contents  of 
the  ear.  In  no  Instance  did  the  jury  find 
that  Clement  did  not  realize  his  dangerous 
situation  shortly  after  he  went  upon  the  car. 

From  his  own  testimony,  Clement  con- 
tinued bis  work  after  he  realised  the  serious 
attendant  dangers.  -He  was  at  perfect  lib- 
erty to  deplst  at  any  moment  He  went 
ahead  nt  his  own  risk.  Not  only  does  his 
own  testlmmiy  show  that  soon  after  be 
boarded  the  car  he  realized  it  contained 
something  more  dangerons  than  ordinary 
(Tude  oil,  but  other  witnesses  Introduced  by 
him  showed  the  situation  to  be  most  threat- 
ening. The  day  inspector  for  the  company 
teetifled  for  Clement  that  be  left  there  about 
B  minutes  l)efore  the  esi>loslon  and  told 
Clement  at  the  time  that  he  was  leaving  be- 
cause the  car  was  danjcerons.  Again,  an- 
other car  Inspector  passed  along  by  the  car 
40  or  45  minutes  before  the  explosion.  Clem- 
ent asked  him  to  get  up  on  the  car  and  tight- 
en a  screw.  The  inspector  declined  to  do  so. 
hot  left  the  scene  saying:  "Boys,  you  ain't 
talkin'  to  me,  and  I  am  getting  away." 

The  jury  found  that  Clement  bad  been  em- 
ployed as  an  expert  in  gnrtollne  and  other 
inflammable  snbstnnces.  It  further  fonnd  that 
lip  knew  the  switch  Hshts  were  permitted  to 
Imrn  day  and  night  The  gas  was  spewing 
out,  and  be  knew  tbe  lights  were  Imroiug. 
lie  realized  the  danger  and  ordered  one  of 
the  engines  k^t  in  the  roundhouse.  He  th^ 
saw  PortOT  send  another  engine  to  another 
end  of  the  yards.  He  saw  an  asbestos  lining 
or  gasket  in  tbe  dome  cap.  He  said  he  knew 
that  was  an  unusual  precaution,  and  not  or- 
dinarily taken  with  crude  oil:  These  undis- 


puted facts.  In  connection  with  his  own  te>- 
timouy  on  the  trial,  showed,  we  think,  that, 
after  realizing  the  dangerous  dtuntlon,  he 
voluntarily  continued  his  services  as  an  ex- 
pert That  being  true,  we  are  of  the  opinion 
that  be  must  be  held  to  have  assumed  the 
risk  and  not  entitled  to  recover  damages 
herein. 

In  addition  to  what  has  l>een  said  before, 
we  think  the  findings  of  the  Jury  we  shall 
hereafter  mention  conclusively  establish  an 
assumption  of  risk  by  Clement  and  render 
recovery  by  him  Impossible.  We  refer  to 
the  following  findings: 

On  top  of  the  dome  cap  was  a  larse  warn- 
ing card.  In  huge  letters  It  read  u  tollom: 

"Caution.  Avoid  acddentt.  Do  not  renore 
the  dome  cover  while  gas  pressure  ezlsta  in 
tank.    Keep  lighted  lanterns  away.** 

That  Clement  had  had  five  or  bSt  yeaift' 
experience  In  handling  gasoline  tank  cars 
That  Porter  employed  him  as  an  expert  In 
volatile  substances  to  eimmtne  a  leaky  car 
and  make  suggestions.  That  plaintiff  saw 
the  caution  card,  or  ahonld  have  seen  it 
l^at  he  was  charged  with  knowledge  of  It. 
That  while  on  said  oar  Clement,  acting  alonf  ! 
or  In  conjunction  with  another,  loosened  tfap 
dome  cap.  That  such  loosening  of  the  cap 
jcaused  or  contrllmted  to  tbe  subsequent  ex- 
plosion.' That  such  loosening  of  tiie  dome 
cap  was  tbe  i)roximate  cause,  or  one  of  the 
proximate  causes,  of  plalntHTs  Injury.  That 
but  for  tbe  act  of  unloosening  the  dome  cap 
the  explosion  would  not  have  occurred. 

The  Jury  found  that  the  car  In  quesUou 
contained  casing-head  gasoline,  or  casfn^- 
head  gasoline  blend.  As  a  matter  of  fact  ther 
never  did  find  that  unrefined  naiAtha  woultt 
have  been  an  Insccnrate  description  of  th" 
real  contents  of  the  car.  Clement  undertook 
to  say  on  the  witneas  stand  that  he  did  noT 
know  very  much  about  nnrefined  napbthi.  | 
but  he  thought  it  was  ordinary  cmde  oil.  j 
The  witness  Innes.  tbe  explojdve  expert  of  j 
the  Interstate  Commerce  Commlsaion,  testi- 
fied that  casing-head  gasoline  Itself  would 
not  have  t>een,  shipped  as  this  was,  and  thit 
It  wan  casing-head  gasc^lne  blended  with 
naphtha.  He  said  be  had  not  been  famlliiir 
wIUi  the  deHcrlptlon  "nnr^ned  naphtha.'' 
We  make  this  statement  only  as  tmding  to 
show  that  tbe  description  of  the  counts  ot 
the  car  was  such  as  to  put  Client  upon  no- 
tice that  Its  contents  were  really  doubtful. 
But  r^rdless  of  the  contents  of  tbe  car  ic- 
cordlng  to  tbe  waybill  description,  tboxe 
who  packed  it  naturally  knew  tbe  safe  meth- 
od of  handling  it;  in  other  words,  no  matter 
what  It  was.  tlie  packers  gave  directloBS 
about  its  handling.  They  placed  these  di- 
rections on  top  of  tbe  dome  cap.  absolatel.v 
cautioning  people  against  aoddoits  and  t^- 
ing  them  how  to  avoid  them.  Clement  an 
i  expert  charged  by  the  Jury  with  knowledre 
iof  that  warning,  when  sas  pr«s8ure  in  tbe 
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taiilc  la  evident  on  all  sides  by  spewing  out 
at  all  openings.  In  dcflauee  of  tbe  dlree- 
tions,  and  in  apparent  reckless  disregard  of 
Ills  own  safety,  loosens  the  dome  cap.  The 
explosion  came  almost  Immediately  there- 
after. The  Jury  found  that  the  latter  would 
□Ot  have  occurred  but  for  this  act  on  Clem- 
ent's part  Not  only  that,  but  Innes.  the  ex- 
pert aforesaid,  testified  there  would  have 
been  no  exploalon  but  for  the.  loosoilng  of 
the  dome  cap.  The  record  contalna  no  evi- 
dence to  the  contrary. 

[i]  Under  these  facts,  we  fail  to  see  how 
a  clearer  case  of  assumption  of  risk  could  be 
presented.  The  Jury,  in  our  opinion,  eflec- 
tnally  found  as  a  fact  that  Clement  had  as- 
sumed the  risk.  Here  was  an  expert  wad- 
ing through  Inatructlona  and  In  defiance 
thereof,  he  caused  an  explosion.  Certainly, 
when  he  eubstitated  his  judgment  for  the  di- 
rections on  the  dome  cap,  he  assumed  the 
risk  thereof.  Our  views  are  sustained  by  the 
following  authorities:  Kallway  Co.  t.  Mat- 
thia,  101  Tex.  342,  107  S.  W.  530;  Railway 
Co.  v.  Hynaou,  1(H  Tex.  543,  109  S.  W.  929 ; 
Railway  Co.  t.  Horton,  233  V.  S.  492,  34  Sup. 
Ct.  635,  58  L.  Ed.  1062,  L.  H.  A.  IfllBC^  1, 
Ann.  Caa.  1919B,  476;  Snipes  v.  Cotton  OH 
Co.,  106  Tex.  181,  161  S.  W.  1;  Bonnet  v. 
RaUway  Co.,  89  Tex.  72,  33  S.  W.  334;  18 
R.  0.  Ifc  830;  Railway  Co.  v.  Bradford,  68 
Tex.  732,  2  S.  W.  605,  69  Am.  Rep.  639; 
Powell  T.  Freeman,  144  S.  W.  1033;  Cotton 
Oil  Co.  V.  Clark  (Civ.  App.)  126  S.  W.  322; 
Dallas  Gas  Co.  v.  Patton  (Civ.  App.)  147  S. 
W.  313 ;  Qulnn  v.  Lumber  Co.  103  Tex.  253, 
126  S.  W.  2 ;  Magnolia  Petroleom  Co.  v.  Ray, 
187  S.  W.  10S7. 

We  do  not  think  Clement  can  be  permitted 
to  shut  his  eyes  to  the  warning  on  the  dome 
cap,  violate  the  Instructions,  and  not  be  held 
to  have  assumed  the  risk.  The  only  direc- 
tions ever  given  him  by  the  company  in  han- 
dling this  dome  cap  were  in  the  nature  of  a 
warning  not  to  do  the  very  thing  that  he 
later  did,  with  the  explosion  as  a  result.  In 
this  connection  we  4u)te  as  follows  from  the 
case  of  Bonnet  v.  Ronway  Company,  89  Tex., 
72,  33  S.  W.  334: 

"He  assomea  the  risk  4it  a  dugar  of  wbkh  he 
has  actnal  knowledge,  and  of  WKh  batarda  as 
he  would  hava  learned  by  the  ezerdse  of  that 
ordinary  circumspection  wblcb  a  prudent  man 
wonld  Qse  In  the  particular  employment  Since, 
in  the  abeence  of  knowledge  to  the  contrary,  he 
may  rely  upon  the  assumption  that  the  master 
will  do  bis  dnty,  he  Is  under  no  obligation  to 
look  out  for  the  master's  negligence;  bat  he 
cannot  shut  his  eyes  to  dangers  that  are  ob- 
vious to  an  ordinary  man,  or  to  an  experienced 
man  if  he  be  experienced.  In  Railway  v.  Brad- 
ford. 66  Tex.  782,  the  plaintiff  was  experienced 
in  the  work  which  he  undertook  to  perform, 
■nd,  though  directed  to  do  it  with  unsafe  ap- 
pliances.  it  was  held  that  he  could  not  recover. 
He  was  equally  as  competent  as  his  superior 
to  know  the  character  and  extent  of  the  danger. 
To  sum  up:  It  is  negligent  to  subject  his  serv- 


ant to  a  rhk  not  ordinarily  inoident  to  Ifta 
employment,  unleBs  the  extraordinary  hasard 
be  obvious  to  the  servant,  or  he  in  some  mah- 
ner  be  apprised  of  it.  Davidson  v.  Cornell,  132 
N.  Y.  229;  Om  T.  Homrighauswi,  78  Wm.  684." 

Again,  the  Datum  consequeneea  ct  this 
reckless  conduct  m  the  part  of  Clement  must 
be  borne  by  lilm.  In  the  case  of  Gaa  Co.  v. 
Patton  (ClT.  App.)  147  S.  W.  313.  the  court 
said: 

"If  he  was  redlesa  and  did  not  nae  Us  sans- 
es.  he  matt  take  th«  conBcqoences." 

In  that  case  writ  of  error  was  denied -by 
the  Supreme  Court 

Counsel  for  Clement  realize  the  grave  dan- 
ger to  their  client  of  his  act  In  loosening  the 
dome  cap.  In  answer  to  that  contention, 
they  state  that  he  was  working  undw  Por- 
ter, subject  to  his  orders,  and  was.  therefore 
not  precluded  from  recovery. 

It  is  true  that.  In  a  sense,  he  was  work- 
ing under  Porter.  But  that  is  true  only  in 
so  far  aa  Porter  had  actually  employed  him 
and  shown  him  the  car  which  was  in  trou- 
ble. The  jury  found  that  Porter  employed 
Clement  as  an  expert  in  volatile  substances 
to  examine  a  leaky  car  and  suggest  r^e- 
dies.  It  found  also  that  he  alone,  or  acting 
with  Porter,  loosened  the  dome  cap.  The 
jury  nowhere  fonnd  that  Porter  was  direct- 
ing the  handling  of  the  dome  cap,  nor  is  there 
anything  in  the  record  showing  that  to  be 
true.  Certainly,  in  the  absence  of  any  proof 
to  the  contrary,  there  can  be  no  presumption 
timt  a  man  would  employ  an  expert  and 
then  t^l  him  how  to  do  things.  Such  a 
proposition  Is  manifestly  unreascmable  and 
at  total  variance  with  our  common  experi- 
ence. If  there  were  no  other  circumstances 
In  the  record  showing  that  Clement  was  in 
charge  of  this  work,  the  nature  of  his  em- 
ployment would,  prima  fade,  in  the  absence 
of  all  proof  to  the  contrary,  so  show.  If 
Porter  had  only  wanted  an  ordinary  hand  to 
do  his  bidding,  he  could  and  would  have  tak- 
en any  number  of  his  common  laboms  who 
were  in  the  regular  employ  of  the  company. 
But  It  Is  unnecffisary  to  rely  npon  a  pre- 
sumption, for  all  the  circumstances  show 
that  Clement  considered  himself  in  charge 
of  this  undertaking.  For  instance,  when  be 
was  first  employed,  he  took  It  upon  himself, 
without  suggestloa  from  the  railway  com- 
pany, to  bring  a  tamper  along.  He  gave  in- 
structions all  along,  and  espedally  about  the 
location  of  the  engines  in  the  yards.  The 
last  thing  he  did  before  the  explosion  was  to 
direct  Porter  to  get  an  engine  and  remove 
the  car.  We  think,  from  all  the  facta,  and 
from  the  Jury's  findings,  that  It  cannot  be 
said  that  Porter  directed  the  loosening  of 
the  cap,  or  was  in  any  way  responsible  for 
It,  save  aa  an  assistant  to  Clement  At  any 
rate,  since  Clement  was  found  to  liave  loos- 
ened the  dome  cap,  it  was  his  doty  to  Ibow 
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tbat  he  vas  not  responilble  for  hlB  action. 
He  did  not  make  snch  Showing  and  did  not 
eten  t-eqaest  the  submlsslOD  of  a  special  fah 
gne  on  that  point  to  the  inry. 

Bnt,  even  if  Porter,  another  servant  of  the 
company,  also  assumed  the  risk  at  the  same 
time,  we  know  of  no  rule  of  law  that  would 
excuse  Clement  for  his  joint  assumption  of 
the  risk,  for  there  Is  no  evidence  that  Por- 
ter, as  yardmaster  of  the  railway  company, 
specifically  commanded  plaintiff  to  unscrew, 
or  to  assist  In  anscrewing,  the  dome  cap,  as- 
suring him  at  the  time  tbat  there  was  no 
danger  in  so  doing,  and  that  Clement  relied 
on'  such  assurance  In  acting  as  he  did,  and 
that  he  was  excusably  ignorant  of  the  dan- 
ger himself.  None  of  these  things  were 
shown,  and  In  connection  with  abore  state- 
ment we  quote  from  the  opinion  of  the  Court 
of  Civil  Appeals  on  rehearing  as  follows: 

"tn  18  Rulinft  Case  Law,  p.  648,  the  follow- 
iof  Is  said:  'Knowledge,  then,  or  opportunity 
by  the  exerdse  of  reasonable  diligence  to  ac- 
quire knowledge,  of  the  peril  which  subsequent- 
ly results  in  injury  to  the  employe,  is  the 
foundation  of  the  liability  of  the  pmployer.  lAa- 
bility  exists  when  the  perils  of  ttie  employment 
are  known  to  the  employer,  bat  not  to  the  em- 
ployd;  and  no  liability  is  Incurred  when  the 
employe's  knowledge  equals  or  surpasses  that 
of  the  employer.' 

"After  a  statement  of  the  general  rule,  in 
the  same  anthori^,  that  an  employ^  does  not 
assume  the  risk  of  injury  from  a  danger  when 
be  acts  upon  the  command  of  the  master,  who 
assures  him  at  the  time  that  there  is  no  dan- 
ger of  Injury,  the  following  is  said  at  page  703: 
"By  no  means,  however,  is  an  employ^,  under 
all  circamstances  and  at  all  hazards,  bound  to 
obey  the  command  or  accept  the  assurances  of 
the  employer.  The  pe'ril  may  be  so  great  that 
no  prudent  person  would  chance  it.  Neither 
the  employer  nor  his  representative  has  a  right 
to  give  sudi  an  order  or  assurance;  and  tb6 
employ^  baa  no  right  to  act  pursuant  thereto; 
-and  if  the  employ^  receive  an  injury,  knowing 
as  well  as  the  employer  the  danger  to  which 
he  exposes  himself,  he  wHl  not  be  permitted  to 
recover.  The  'fundamental  inquiry  here,  aa 
elsewhere,  involves  the  comparative  knowledge 
of  the  parties.  The  fact  that  the  employe 
acted  pursuant  to  an  immediate  command  is 
a  cogent  evidentiary  fact  bearing  on  this  is- 
sue. Inasmuch  as  commands  usually  proceed 
from  persons  having  superior  knowledge  it 
may  be  presumed  in  case  an  employ^  la  ordered 
to  do  certain  work,  that  the  employer  has  su- 
perior knowledge  of  the  perils  attending  per- 
formance; and  in  the  absence  of  anything  to 
the  contrary  or  where  the  case  otherwise  is 
in  doubt  this  presumption  must  prevail  in  be- 


half  of  the  plaintiff.  But,  where  the  erldcnee 
does  not  leave  Ue  fact  of  knowledge  on  the 
part  of  the  employ^  a  matter  of  conjectare  and 
doubt,  the  preanmption  is  unavailing.' 

"Such  cases  as  M.,  K.  &  T.  By.  Co.  t.  Hamil- 
ton, 30  S.  W.  679,  Alamo  OU  A  Befloing  Co. 
V.  Curvier,  136  S.  W.  1132,  and  Lone  Star  Lig- 
nite Mining  Co.  T.  Caddell  (Civ  App.)  184  S. 
W.  841,  cited  by  plaintiff  in  support  of  his  mo- 
tion tor  rehearing,  are  not  In  conflict  with  the 
quotations  from  Buling  Case  Law  iliowB  above, 
but  are  in  harmoiv  with 

We  are  inclined  to  think  the  Court  of  Civ- 
il Appeals,  In  the  quotation  Just  above  given, 
were  correct  At  any  rate,  Clements  knowl- 
edge as  an  expert  was  saperior  to  that  of 
Porter,  and  he  had  the  same  opportunity  to 
read  Uie  caution  card  and  know  the  danger 
of  loosening  the  dome  cap. 

In  any  ev^t,  Clement  was  nothing  more 
than  a  special  employ^,  hired  as  an  exjfert 
to  remedy  a  serions,  or  nnusnal  condition. 
The  record  discloses  that  the  railway  com- 
pany did  noUiIng  whatever  after  his  employ- 
ment and  after  he  took  charge  of  his  task 
which  added  any  hazard  to  his  employmrat 
As  we  constme  the  findings  of  the  jury,  and 
in  the  light  of  the  undisputed  evidence,  the 
sole  proximate  cause  of  Clement's  injuries 
was  bis  own  negligent  act  in  loosening  the 
dome  cap,  when  he  had  been  warned  not  to 
do  so.  He  exercised  his  own  Judgment  and 
himsdf  brought  about  the  disastrous  condi- 
tions. Therefore  We  cannot  feel  that  he  is 
entltied  to  recover.  This  principle  of  law  is 
well  established  by  the  following  authorities 
which  construed  the  federal  Employers*  lia- 
bility Act,  which  act  is  applicable  to  the  case 
at  bar :  Pankey  v.  A.  T.  &  S.  F.,  180  Mo.  App. 
186,  168  S.  W.  274 ;  Ellis,  Adm'r,  v.  L.  H.  ft 
N.  St  L.  By.  Co.,  155  Ky.  745,  160  S.  W.  612; 
Beese  v.  Philadelphia,  etc.,  Bailroad  Co.,  239 
U.  8.  463,  36  Sup.  Ct  134,  60  L.  Ed.  384; 
Great  Northern  Bailroad  v.  Wiles,  240  tT.  S. 
444,  36  Sup.  Ct  406,  60  L.  Ed.  732 ;  Southern 
Bailway  v.  Gray,  241  U.  S.  333,  36  Sup.  Ct 
558,  60  L.  Ed.  1030. 

The  Court  of  Civil  jln>P^sls  In  this  case 
has  given  ns  the  benefit  of  exceptionally  able 
opinions  by  Justice  Dnnklin,  both  orl^nally 
and  on  rehearing.  We  tldnk  that  court  has 
correctiy  disposed  (tf  this  case,  and  ws  rec- 
ommend that  Its  Judgment  be  alHnned. 

CUBETON,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Conuoission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 
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<m  aw.) 

0.  R.  Saaor  waa  conTlcted  of  misdemeanor, 
and  lie  ^peala.  A|9«b1  ,dlamibned." 

R.  6.  Ston^,  Aaat  Att7<  Oen^  for  the  3tate 


Jan. 


Crintial  law  «b»I4— Praaecatien  for  pessHS- 
lag  ■  lotoxloatlng   Hqaar,  instKutei  before 
aneadaiant  of  law,  not  malntiUnaMa. 
In  view  of  Acts  37th  Lee  (1921)  1st  CaUed 
Sesa..  e.  ftU  under  wbteb  poaaeasion  o£  intozi- 
cflting  liquor  la  no  longer  an  offense,  unless 
possessed  for  purpose  of  sale,  a  prosecuUou 
begun  under  the  prior  law  for  merely  posfiess- 
ins  liquor  cannot  be  maintained;  tba  amaada- 
tory  act  carryinf  no  MTing  clanae  aa  to  pend- 
ing caaea. 

Appeal  from  Dlatxict  Court,  Jaqter  Coim> 
ty;  V.  H.  Stark,  Judge. 

Minnie-  Cade  was  convicted  of  posseastDg 
Intoxicating  llqaor,  and  ^e  aj^ieala.  Re- 
versed, and  prosecution  dismissed. 

Blake  &  Neel,  of  Javier,  for  app^nt 
R,  O.  Storey.  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Appellant  was  indb^  and 
convteted  tor  poasessing  latoxicatlng  Uqnor 
under  tiM  pnUUtkn  law  Uaeta  Wth  Leg. 
[1918]  ad  Called  Sees.  e.  79,  prior  to  the 
amaidment  thereof  by  chapter  61,  Acta  Ist 
Ofttted  Ses&  8m  Legislature  (1021>.  By  the 
provlatons  of  the  amendmoit  the  possession 
of  Intoxicating  liqnor  is  not  an  offense,  un- 
less so  possessed  for  the  purpose  of  sale. 
The  amendment  carried  no  saving  cdause  as 
to  pending^  cases,  and  the  further  prosecution 
ot  this  case  cannot  be  maintained.  See  No. 
6510,  Petit  T.  State,  285  S.  W.  079,  decided 
November  80,  1981;  Na  6493.  Francis  v. 
State,  286  8.  W.  decided  Decembw  7, 
1921;  No.  6571,  Dossett  v.  State.  2S5  8.  W. 
1093,  and  No.  6570,  WUllams  v.  State,  235 
S.  W.  1092,  the  last  two  cases  decided  De- 
cember 21,  1021. 

The  judgment  of  ttie  trial  court  is  re- 
versed, and  the  prosecutlim  ordered  dis- 
missed. 


8AUER  V.  STATE.    (No.  6613.) 

(Court  of  Criminal  Appeals  of  Texas.  Jaii.  18, 

1922.) 

Crlmiaal  raw  ^r076<2)— No  Jarlsdiotlon  by 
appeltate  court,  unless  appeal  bond  Is  glvfln. 

In  order  for  the  jurisdiction  of  tlie  appel- 
late court  to  attach,  under  Vernon's  Ann.  Code 
Cr.  Proe.  1016,  art  9l8,  a  recognizance  or  ap- 
peal bond  mnst  be  entered  into  br  accnied. 

Appeal  from  Cdozado  County  Court ;  John 
C.  Hoyo,  Judge. 


LATTIMORB,  J.  Appellant  was  convicted 
In  t^e  county  court  ot  OdtoxfidD  ooniity  of  a 
misdemeanor,  and  hlg  punishment  fixed  at 
a  fine  of  $S0. 

In  order  for  the  Jarlsdlction  of  this  court 
to  attach  upon  appeal,  it  Is  made  necessary 
by  statute  that  a  recognizance  or  appeal  bond 
be  entered  into  by  the  accosed.  Porma  for 
BDch  obllgatlona  are  to  be  found  In  articles 
918,  919,  ot  Yemon's  O.  a  P.  In  the  Instant 
case  our  Assistant  Attorney  General  moves 
to  dismiss  the  appeal  hmln,  because  the 
law  in  the  above  particular  has  not  been 
compiled  with.  An  examinaticm  of  the  reo- 
ord  disclases  tttat  the  motion  Is-  well  taken. 
There  appears  in  thi&  record  an  ordinary 
appearan<»  bond. 

Tb^  motion  of  the  statQ  Is  sustained*  and 
the  appeal  Is  dlamissed. 


MARSHALL  v.  STATE.    (No.  6600.) 

(Court  ot  Criminal  AnpMds  of  .Texas.  Jan. 
18, 1022.) 

Criminal  law  <S=»I5— Proseootlon  will  be  dis- 
missed,  on  amendment  of  law  on  which  It 
was  based,  anosBrtlai  to  repeal. 

The  law  maluug  thcpoasesMOD  of  intoxicat- 
ing Uqaor  penal  being  so  amended  aa  to  amount 
to  a  repeal,  a  prosecution  for  a  violation  of 
the  orii^al  law  will  be  cUamlesed. 

Aivnal  fnnn  District  Court,  Jasper  Coun- 
ty; V.  H.  Staric,  Judge. 

Alex  Marshall  was  convicted  of  violating 
the  liquor  law,  and  he  appeals.  Ibeversed, 
and  dismissal  ordered. 

Blake  &  Neelf  of  Ja^r,  for  appellant 
R.  G.  Storey,  Asst  Atty.  Gen.,  tta  the 
State. 

LATTIMORB.  J.  Appellant  was  convicted 
In  ibe  district  court  of  Ja^er  county  of 
the  offense  of  possessing  liquor,  and  his 
pnnlEOiment  fixed  at  three  yean  In  the  peni- 
teitiary. 

Under  numerous  auOiorities  of  this  court 
it  has  been  held  that  the  law  making  the 
possession  ot  liquor  penal  was  so  amended 
by  the  recent  special  session  of  the  Hiirty- 
Seventh  Legislature  as  to  amount  to  a  re- 
peal of  the  same.  Coi  v.  State  (No.  6423) 
284  8.  W.  631,  and  Petit  v.  State  (No.  6610) 
236  S.  W.  670,  decided  at  the  present  term, 
bnt  not  yet  [officially]  reported.  It  appear- 
ing in  the  Instant  case  ttiat  appellant  was 
prosecuted  for  a  violation  of  said  law.  In 
accordance  with  said  ded^ons,  it  will  be 
necessary  for  us  to  reverse  this  case  and  or- 
der Its  dismissal,  which  Is  accordingly  done. 


»For  otbOT  euM  sat  sama  tttple  aad  KBT-NUUBBB  tn  allXay-Nambrnd  XHiSBta  and  Zndana 
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J0NE8  V.  STATE.   (Ne.  6525.) 

(Coart  of  Orlmfnal  Appeals  of  Texas.  Jan. 

18,  1022.) 

Criniaal  law  •r>.10BI— NoMm  of  appeal  Maoa- 

tlaL 

Notice  of  appeal  is  essential  to  tbe  jarls^e- 
tion  ot  the  Court  of  CriiniDal  Appeals. 

AK>eal  from  Doiton  County  Court;  E.  I. 
Key,  Judge. 

Liige  Jones  was  convicted  of  unlawfully 
carrying  a  platol,  and  he  appeals.  Appeal 
dismissed. 

R.  O.  Storey,  Asst  Atty.  Oen.,  for  the 
8tateL 

MORROW,  P.  J.  The  conviction  la  for 
unlawfully  carrying  a  pistol. 

We  find  no  notice  of  appeal  in  the  record. 
This  is  essential  to  show  Jurisdiction  in  this 
court. 

The  aroeal  Is  dismissed. 


MEEK  V.  STATE.    (No.  6609.) 

(Oonrt  of  Crisiinal  Appeals  of  Texas.  Jan.  18. 

1022.) 

CriHlnal  law        131  (O— Causa  dismissed  on 
appetiaafs  withdrawal  at  appeal. 

Where  appellant,  by  affidavit,  withdraws  his 
appeal,  tbe  cause  will  be  dismiBied  in  the  ap- 
pellate court 

Appeal   bom  Criminal  District  Court, 

Dallas  County ;  Robert  B.  Seay,  Judge. 

R.  E.  L.  Meek  was  convicted  of  passing  a 
forged  instrument,  and  he  appeals.  Dis- 
missed. 

B.  O.  Storey,  Asst  Atty.  Gen.,  for  the 
State. 

MOBBOW,  P.  J.  CmkTictlon  Is  for  pass- 
ing a  f<^ed  instrument;  ptmlshment  fixed 
at  conflnanent  In  the  penitentiary  for  a  pe- 
riod at  two  years,  i^ipellant,  by  afildavit, 
'Withdraws  his  ai^»eal. 

The  cause  is  therefore  dismissed. 


RICHARDSON  V.  STATE.     (No.  6556.) 

{Court  of  Criminal-Appeals  of  Texas.  Jan.  18, 

1922.) 

Crlpilaal  law  «:=>t4— Change  of  statute  held  to 
reader  reversal  of  conviction  necessary. 
Change,  pending  appeal  in  statute  relating 
to  unlawful  possession  of  intoxicating  liquors, 
■held  to  reqnire  reversal  of  judgment  of  convic- 
tion. 


Appeal  from  District  Court,  Gregg  Coun- 
ty; Chas.  L.  BracbflcSd,  Judge. 

M.  A.  Richardson  was  convicted  of  unlaw- 
ful possessiou  of  intoxicating  liquors,  and 
appeals.   Beversed  and  remanded. 

W.  K.  Jones,  of  Longview,  for  app^ant 
R.  G.  Storey,  Asst  Atty.  Gen.,  for  the 

State. 

MORROW,  P.  j:  The  conviction  Is  tor  the 
unlawful  possesion  of  Intoxicating  liquors. 
The  offense  was  alleged  to  have  taken  [>lace 
on  the  5th  da.v  of  December,  1920.  The 
change  In  the  statute  upon  which  the  pros- 
ecution was  founded  rendors  It  necessary  to 
reverse  the  Judgment  This  Is  conceded  by 
the  Assistant  Attorney  General.  See  Fran- 
da  V.  State,  No.  0493,  285  S.  W.  580,  not  yet 
[officially]  reported. 

The  Judgment  Is  reversed  and  remanded. 


PRI.CE  V.  STATE.   (Ns.  6SI3.) 

(Court  of  Criminal  Appeals  of  Texaa.  Jan.  11, 

1922.) 

1.  Raps  «=s>59 (23)— Chart*     sfiravatsd  as- 
sault held  arroseoaa. 

In  a  prosecution  for  assaalt  with  intent  to 
rape,  an  instruction,  "If  the  female  ia  aUeged 
and  proven  to  be  under  the  age  of  IS  years, 
and  there  is  evidence  that  defendant  took  hold 
of  her  without  the  intent  to  then  and  there  have 
carnal  knowle^e  of  her,  and  there  is  proof 
of  Indecent  familiarity,  and  if  you  so  believe 
beyond  a  reasonable  doubt  you  will  find  the  de- 
fendant guilty  of  an  aggravated  assault,"  waa 
erroneous  because  proceeding  upon  the  theory 
that,  inaamoch  as  the  prosecutrix  was  under  IS 
years  of  age,  and  therefore  precluded  by  law 
from  giving  her  consent  to  carnal  knowledge, 
she  was  also  incapable  of  conaentiag  to  famil- 
iarit}-;  there  being  no  offense  unless  the  famil- 
iarity creates  a  sense  of  shame. 

2.  Assault  and  battery  «=>54— ElameBts  of  ag- 
gravated assault  on  female. 

Defendant's  guilt  of  aggravated  assault  de- 
pends on  whether  hia  conduct  was  without  con- 
sent of  tbe  prosecutrix,  and  whether  It  In  fact 
produced  a  sense  ot  shame  or  other  disagree- 
able emotion  of  the  mind.  ' 

3.  Rape  «=>57(l)— Gsltt  ef  aoiravated  aaaaslt 

held  for  iary. 
In  a  prosecution  for  assault  with  Intent  to 
rape,  evidence  heM  to  present  an  issue  of  fact 
coneenUng  the  effect  ot  the  defendant's  con- 
duct upon  tbe  prosecutrix,  bis  hitent  In  commit- 
ting it,  and  her  consent  to  it 

Appeal  from  District  Court,  Terry  County; 
W.  R.  Spencer,  Judge. 

Gaylon  Price  was  convicted  of  aggravated 
assaiitt,  and  appeals.    Bevetsed  and 

manded. 
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COOK  T.  STATE 
(Ut  &W.) 


Percy 


O.  E.  Lockluit.  oC  Talu^  and 
Speoew,  of  Lubbock,  tor  ^K^UaaL 
R.  6.  Storey,  AsBt  Atty.  Gen.,  for  the  State. 

MORBOW,  P.  J.  Under  a  charge  of  as- 
sault wltb  Inteut  to  rape,  tbe  oonTictkm  bi 
for  aggravated  assault 

Tbe  prosecutrix  was  under  18  years  of  age, 
and  testlfled  to  certain  conduct  of  tbe  aiip^- 
lant  upon  irblcb  tbe  issues  of  assault  wit^ 
intent  to  rape  ond  aggravated  assault  were 
(■nbmttted  to  the  jury.  Tbe  finding  was 
against  tbe  state  as  to  tbe  former,  and  against 
tbe  appelant  as  to  the  latter. 

[t]  Ai^pe^nt  complalna  of  the  diarge  on 
n^avated  assault  wberelii  U  onliodled  the 
following  language: 

"if  the  female  Is  aDeged  snd  proven  to  be  un- 
der the  age  of  18  years,  and  there  Is  evidence 
that  defendant  took  hold  of  her  wHhoat  tbe 
intent  to  then  and  there  have  carnal  knowledge 
ol  her,  and  there  Is  proof  of  indecent  familiar- 
ity, and.  if  you  so  believe  beyond  a  reasooable 
doubt,  you  will  find  the  dafandaat  guilty  of  an 
aggravated  osaaulL" 

[2]  This  cbarge,  under  tbe  denied  facts, 
left  no  room  for  other  tban  the  verdict  of 
guilty.  Tbe  Judge  apparmtly  proceeded  npon 
the  theory  that,  inasmui^  as  Uie  prosecutrix, 
being  under  IS  years  of  age  and  tlierefore 
precluded  by  law  from  giving  her  consent  to 
carnal  knowledge,  was  also  incapable  of  cmi- 
sQDting  to  famlUarltT.  We  regard  as  a 
mistaken  interpretation  of  the  statute^  Tbe 
Jury  ha'vli^  found  that  be  had  no  intent  to 
commit  nve.  his  guilt  of  aggravated  assault 
would  depend  upon  whetfaK-  his  ctmduct  was 
wtdioat  the  consent  of  the  prosecutrix  and 
whethw  It  did.  in  fact,  iwoduce  a  sense  of 
shame  or  other  disagreeable  emotimi  of  tbe 
mind.  In  a  similar  case  it  la  said: 

"That  if  the  familiarity  did  not  create  a  sense 
of  shame  and  not  eostrary  to  the  win  «i  the 
prosecutrix,  there  would  be  no  offense."  Hand 
V.  SUte.  88  Tex.  Cr.  B.  431.  227  8.  W.  194. 

We  do  not  quote  the  evidence,  but  we  have 
earefwlly  read  it.  The  Incident  took  place 
while  the  prosecutrix  and  appellant  were  rid- 
ing together  in  an  automobile  at  nighttime. 
They  had  a  companion,  a  young  man.  He  got 
out  of  tbe  ciir  at  a  certain  point.  Appellant, 
a  youth  of  about  17  years  of  age,  and  the 
prosecutrix,  riding  on  the  front  seat  of  the 
car,  turned  into  a  lane  and  proceeded  snme 
distance  away.  The  car  was  stopped.  The 
appelant  put  bis  arms  around  the  prosecu- 
trix and  used  words  indicating  the  wisti  that 
she  submit  to  him  and  asked  her  to  get  on  tbe 
back  seat  wiUi  him.  This  she  did.  On  direct 
examination  she  said : 

"Tlien  he  told  me  to  get  on  the  back  seat, 

and  be  threw  me  on  tbe  bacli  seat  of  the  car." 


COOK  V.  STATE.    (1  i 

(Court  of  Criminal  Appeals  ol  ' 
1921.  Beheariug  Denied  J  . 

1.  I  ndlotmant  mt  laformatloi 
diet  meat  held  duplloitoHs. 

Indictment  under  Acts  Si 
2d  Called  Sesa.  c.  78,  chargio  ; 
did  "receive,  trautiport,  export 
solicit  and  take  orders  for,  i 
spirituous,  vinous,  and  intox 
fceld  dupliritons. 

On  Uotien  for  Behi 

2.  Criminal  law  «=>I4 — ContI 
talned  on  oouat  ohargiag  p<  < 
iwr,  where,  after  oMvlcttoi, 
law  reqtlred  poWMttoa  ta 
«f  sato; 

Where  defendant  was  conv 
ing  and  transporting  intoxicatii 
latiou  of  Acts  36th  Leg.  <1019] 
C.  TS,  at  a  time  when  the  possi 
eating  liquor  was  an  offense,  tbi 
not  be  sustained  on  appenl,  oe 
defendant  with  having  had 
liquor,  where,  after  tbe  convie: 
was  amended  by  Aeu  37th  I 
(Tailed  Sess.  c.  61,  mafeing  pc 
fRtiHe  oDly  where  for  the  pur^i 

^s»For  otbtr  csms  mm  ituue  topic  and  KEV-ftt'JlCEi;  iu  ail  K«y-Nuiat>«i«d  DIgcati  a 


On  cross-examination,  st 

"We  were  ritting  on  the 
ssked  me  to  get  over  on  th 

did.  He  didn't  throw  me  on 
he  had  bold  of  my  arm  and 
there.  He  had  hold  of  my  a 
He  asked  me  to  get  there  on 
I  did  so.  He  didn't  throw  m 
He  just  the  same  as  done  it; 
arm.   I  objected  to  getting  o 

There  are  other  circums 
that  the  advances  of  the  a; 
objecfcionable.  l^elr  compe 
mobUa  on  the  occasion  men 
previoosiy,  uptm  tbe  same 
ted  an  Indecent  assault  upoi 
She  was  rolantarlly  in  his  c 
of  Bin)^laBt.  She  consent 
with  the  appellant  after  the 
out  of  the  car,  although  ] 
with  the  appelant  was  sUgl 
tamed,  bar  parents  had  dl 
sence  and  were  looking  for  1 
circumstances  she  reported  l 

[3]  The  evldfoice,  we  tbtnl 
Kue  of  fact  concerning  the 
peUant's  conduct  upon  the  pi 
tent  in  committing  it,  and  t 
These  issues  were  not  aubmi 
but  practically  withdrawn  f: 
charge  from  which  we  have 

The  judgment  is  reversed 
r^nanded. 
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Appeal  from  District  Court,  Mdjennan 
Goimty;  Rlcbard  I.  Maiuroe,  Judge. 

Vommle  Oook  was  convicted  dt  posseaidiig 
and  tran^rtlDg  lutaxicathig  ll<tuor,  tmd  he 
appeals.  Judgment  reversed,  and  proBecntlcm 
ordered  dismissed. 

Herbert  Scharff,  John  McNamara,  and  WU- 
llams  &  WIllieiQs,  all  of  Waco,  for  appellant 

B.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
Stata 

MORROW,  P.  J.  The  conviction  Is  tor  pos- 
sesBing  and  transporting  intoxicating  liquora; 
ponlslunent  fixed  at  conflnemeat  In  ttie  penl- 
tentlary  for  one  year. 

[11  The  count  In  the  indictment  submitted 
to  the  Jury  charged  that  appellant  did  "re- 
ceive, tranqHwt,  export,  and  d^ver,  and  so- 
licit and  take  orders  for,  and  did  famlA. 
spMtuons,  vinous,  and  int<nteatbig  llQUors." 
ISie  motion  to  qnasli  the  Indictment,  In  sub- 
stance, upon  the  ground  that  It  attempted  to 
diaige  several  distinct  felonies  tn  the  same 
count,  vras  ovemied. 

The  prosecution  is  under  diapter  78,  Sec- 
<md  Galled  Session,  Laws  of  1S19.  The  count 
in  the  indictment  Is  in  pracncally  tiie  same 
language  as  that  before  the  court  in  tiie  case 
of  Todd  T.  States  88  Tex.  Or.  R.  99,  229  S. 
W.  616.  For  the  reasons  there  stated,  the 
indictment  in  the  Instant  case  was  defective, 
and  there  was  error  In  refusing  to  sustain 
the  motion  to  quash  it 

The  Judgment  Is  therefore  reversed,  and 
the  prosecution  wdered  dismissed. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  [2]  Motion  for  rebearing 
was  filed  b7  the  state  on  October  26,  1921. 
It  Is  insisted  that  we  overlooked  In  our  fot^ 
mer  opinion  the  fact  that  by  the  third  count 
In  the  Indictment  appellant  was  charged  with 
"possession"  of  intoxicating  liquor,  and  that, 
the  third  not  being  subject  to  the  complaint 
of  duplicity,  and  the  jury  having  returned  a 
general  verdict  of  guilty  both  tor  "transport- 
ing" and  "possession,"  the  conviction  should 
be  assigned  to  the  third  count  The  second 
count  Id  the  indlctmeat  was  dnpUdtous,  as 
held  by  this  court  In  Todd  v.  State,  $9  Tex. 
Cr.  R.  90,  229  S.  W.  616;  but  the  third  count, 
diarging  "possession,''  was  good  under  the 
law  as  It  was  when  the  indictment  was  pre- 
sented and  the  case  tried.  There  might  be 
some  merit  in  the  motion,  if  the  Legislature 
at  its  called  session  In  1921  bad  not  so  amend- 
ed the  state-wide  prohibition  law  as  to  repeal 
that  portion  of  It  which  had  formerly  made 
possaaslOD  of  Intoxicating  llquw  an  off^ise. 


See  Acts  First  Called  Sassloa  87th  Legis- 
lature (1921)  c.  61;  By  the  provision  of  the 
amendment  the  possession  of  Intoxicating 
liquor  is  not  now  made  an  offense,  unless  the 
same  is  for  the  purpose  of  sale. 

The  motion  for  rehearing  was  filed  before 
the  effect  of  this  amendment  had  become  i 
matter  of  construction.  We  have  had  oca- 
alou  many  times  recently  to  hold  that  an  in- 
dictment which  merely  alleges  the  "posseE- 
sion"  of  intoxicating  liquor  charges  no  of- 
fense against  the  law  as  amended.  There  be- 
ing no  saving  clause  In  the  amendment  it 
has  become  necessary  In  many  cases  to  re- 
verse judgments  and  ordw  a  dismissal  of 
prosecutions,  where  the  ofFense  alleged  was 
possesion  only.  See  No.  6671,  Dossett  r. 
State,  236  S.  W.  1093,  and  No.  6670,  WIIHams 
V.  State,  235  S.  W.  1092,  opinions  rendered 
December  21,  1921 ;  Rosier  v.  State,  231  & 
W.  666.  B;  reaaoB  of  the  amendoient  re- 
ferred to.  the  tUrd  count  in  tbe  Indlctmait 
la  defective.  In  tbe  abaeaee  of  a  aiiat 
clause  in  tibe  amendment,  no  furttterprosecs- 
tim  can  be  bad  imder  that  cmint  as  wrttto.  i 

The  motion  for  rehearing  must  thotfore  { 
be  overruled. 


WILLS  V.  8TATE.    (No.  6602.) 

(Court  Hi  Onminal  Appeals  of  Tows.  Jas. 

18,  1922.) 

Crimtsal  law  4t»l094— Convtotfoi  afltmed,  li 
ainaino  af  atatemnrt  of  faola.  Mile  «f  tx- 
eeptloa,  aM  arrar  aaatfaet  w  faaa  af  rasirt. 

A  coBvfetim  will  be  aflniad,  ipbere  the 
record  ii  wtthovt  Btatamm  «t  faeta  or  Uh 
of  aseeptios,  and  the  Indictment  dhavgea  Oe 
offense  in  regular  fonn,  and  nothlBC  la  naai- 
fest  from  the  face  of  the  record  irtddi  reqidnt 
a  reversal. 

Appeal  from  Criminal  District  Comt,  T8^ 
rant  County;  Geo.  EL  Hoe^,  Judge; 

Leiand  Wills  vras  convicted  of  robbery,  and 

api>eals.  Affirmed. 

B.  O.  Storey.  AssL  Atty.  Qen.,  for  tbe 
State.. 

.  HAWKINS,  J.  Conviction  was  for  nb- 
bery,  with  tbe  punishment  assessed  at  five 
years*  conflnement  In  the  penltentiai;. 

The  record  is  before  us  without  statement 
of  facts  or  bills  of  exception.  Tbe  Indict- 
ment charges  the  offense  In  regular  fonn, 
and  nothing  la  manifest  from  the  face  of  &t 
record  which  would  require  a  reveraal. 

The  Judgment  of  the  trial  oourt  la  there- 
fore affirmed. 
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ROBERTS  V.  STATE.    (No.  «4£8.> 
(Oourt  ot  Gnminal  Appeals  of  Texas.  Jan.  11, 

CrtBilial  law  «s>982— SatMWM  BMUm  atat- 
■t«  appUoaMa  to  llqaor  proiwnitioa. 

The  soapended  aen^tee  atatute  is  aMtUca* 
ble  to  prosecDtioDa  for  imlaTfiil  poaseaslan  of 
intoxicatiiis  Uqnora. 

Ax^eal  from  District  Oonrt,  Sabine  Coun- 
ty; V.  H.  Stark,  Judge.  ■ 

WUlto  BOberts,  Jr.,  was  noavlcted  «f  un- 
lawfol  poanaslon  of  lutoKlcattaifr  Uqnon,  and 

be  appeals.  Reversed  and  remanded. 

Mlnton  &  Lewis,  of  Hemphill,  for  appel- 
lant. 

R.  G.  Storer.  Asst  Atty.  Gen.,  for  the 
State. 

MOHROW,  P.  J.  The  conviction  is  for  the 
unlawful  possession  of  intoxicating  Uquors; 
punishment  fixed  at  confinement  In  the  pen- 
itentiary for  a  period  of  one  year. 

The  offense  was  charged  to  have  been 
committed  In  S^tember,  1920.  The  appel- 
lant, following  the  procedure  prescribed  by 
statute,  sought  to  Jbave  the  lury  determine. 
In  title  event  of  conTiction.  whether  his  sen- 
tence should  be  suspended.  Evidence  was 
Introduced  in  suivo't  ci  the  plea,  and  It  was 
shown  wiOiout  controversy  that  appellant 
bad  not  prerlously  been  convicted  of  a  fel- 
ony  In  this  or  any  other  state.  The  court, 
entertaining  the  view  Chat  the  suspended  sen- 
tence statute  dlA  not  operate  upon  Oils  char- 
acter of  cases,  refused  to  submit  Oiat  issue. 
This  is  complained  of  in  due  time  and  order- 
ly way*  and  is  proiterly  brougplit  here  tor  re- 
view. 

The  application  of  the  suspended  sent^ce 
law  to  this  class  of  cases  was  considered  In 
the  case  of  Can-  t.  State,  89  Tex.  Or.  B.  245, 
230  S.  W.  405,  and  some  subsequent  cases, 
and  the  conclusion  reached  is  that  Oie  Issue 
should  be  submitted.  The  state,  through  the 
Assistant  Attorney  G^eral.  concedes  in  the 
instant  case  that  the  trial  court  fell  Into  er- 
ror, which  requires  a  reversal  of  the  judg- 
ment In  this  view  wa  concur. 

The  Judgment  la  xeveraed,  and  the  cause 
remanded. 


Ex  parte  RIDDLE.   (Ne.  8312.) 

(Court  of  Criminal  Appeals  of  Texas.  Nov.  &, 
1821.) 

HakMw  mrpam  «»«>-Caaiiot  aanra  oftee  •!  ap- 
M>t. 

A  writ  of  habeas  corpus  eanot  aem  the 
office  of  an  appeaL 


Kn>J>l^  V.  STATS  725 

(2»  B.W.) 

Appeal' fn»tt  Dlirtrict  Conrt,  McLfltonan 
CJounty;  Blfbard  L  Utmiosw  Jodtfe.  .  . 


Robert  J.  Riddle  was  convicted  of  murder. 
From  an  order  remanding  him  on  application 
for  writ  ot  habeas  corpus,  he  appeals.  Ha- 
beas corpus  proceeding  ordered  consolidated 
with  appeal  in  main  case. 

G.  W.  BarcuB,  of  Waco,  for  appellant 
it.  H.  Hamlltoo.  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  AppeUant  waa  indicted  by 
a  grand  Jury  composed  of  ten  men  and  two 
women.  Upon  that  indictment  he  was  tried, 
convicted,  sentenced,  and  gave  notice  of  ap- 
peal to  this  court  Aft^  thia  he  sought  re- 
lease under  habeas  corpus  proceedtnga,  at- 
tacking the  validity  of  the  indictment  He 
was  r^anded,  and  from  that  order  appeals. 

The  appeal  in  the  main  case  Is  now  pend- 
ing in  this  court  under  No.  6598,  but  has 
not  been  submitted.  [Since  decided,  and  re- 
ported at  236  8.  W.  725.]  This  habeas  cwpus 
proceeding  Is  ordered  consolidated  wlfli  that 
case,  to  the  end  that  fbe  questions  raised  may 
be  determined  in  an  orderly  way.  A  writ  of 
habeas  corpus  cannot  serve  the  ofilce  of  an 
appeaL  Bee  many  cases  dted  jmAer  note  S, 
art.  160^  Temon'B  P.  a 


RtDDLE  V.  STATE.    (No.  6596.) 

(Court  of  Gripilnal  Appeals  of  Texas.  Jan.  U. 

1922.) 

(3raM  Jury  ^5— Indlotmeat  by  irand  Jary  in- 
olBdlnf  wenen  U  Illegal, 

A  convictioii  under  an  indictment  returned 
by  an  illegal  grand  jury,  composed  of  ten  men 
and  two  women,  will  be  reversed,  and  the  pros- 
ecution dismissed. 

Appeal  from  District  Court,  McLenilan 
County;  Richard  I.  Munroe.  Judge. 

Robert  J.  Riddle  was  convicted  of  murder, 
and  he  appeals.  Reversed,  and  prosecution 
diamlaaed. 

See,  alsc^  286  8.  W.  726. 

R.  G.  Storey,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORB,  J.  AppeUant  was  convicted 
In  the  district  court  of  McLennan  county  of 
the  offense  of  murder,  and  his  punishment 
fixed  at  99  years  In  the  penitentiary. 

It  Is  conceded  by  the  state  in  this  case  that 
the  grand  jury  which  indicted  appellant  was 
composed  of  ten  men  and  two  women,  and 
that  the  illegality  of  8U<^  grand  Jury  waa 
properly  raised  and  here  presented  for  our 
consideration,  A  discussion  of  the  question 
Involved  in  this  case  woqid  be  useless,  inas- 
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iDiidi  as  the  matter  bee  been  berore  this 
court  In  otber  cases  In  wlilch  there  hu  been 
full  discussion.    Harper  t.  State  (No.  6360) 

234  S.  W.  909,  and  Stroud  -v.  State  (No.  6374) 

235  S.  W.  214,  disposed  of  at  the  present  term, 
but  the  opinions  are  not  yet  [officially]  re- 
ported. 

For  the  reason  that  appellant  was  indict- 
ed by  an  illegal  grand  Jury,  It  becomes  nec- 
ensary  that  the  cause  be  reversed,  and  the 
pro8eciiti<m  dismissed;  and  It  Is  so  ordered. 


RODRIGUEZ  V.  STATE.   (No.  a5»5.) 

(Court  of  Orimlnal  Appeals  of  Teias.  Jan.  18, 

1922.) 

1.  luMt  «s>IO— Udtetneat  held  sHfloiaat. 

An  indictment  charguiK  that  defendant,  on 
a  certain  date,  in  a  certain  county,  carnally 
knew  a  certain  person,  she  belns  then  and  there 
his  dangbter,  sufficiently  charged  incest. 

2.  Crinlui  law  ^369(S)— Eviiem  %t  •thnr 
acts  of  Isoest  adalsslble. 

In  a  prosecution  for  incest,  evidence  of  oth- 
er acts  than  the  one  directly  diarged  is  admis- 
siUe  as  tendiag  to  solve  contested  Issue  as  to 
wbether  the  accused  bad  intercourse  with  the 
prosecntriz  on  the  occasion  alleged  in  the  In- 
tlictment;  that  fact  being  sharply  controverted 
liy  cross-examination  of  the  prosecutrix  and  by 
evidence  introduced  for  the  accused. 

3.  CriMlul  law  «s>742(2)— Whotkor  proooos- 
trix  io  Imstt  ease  wu  aooomplleo  hold  for 

In  a  prosecution  for  incest,  heU  under  the 
evidence,  that  court  did  not  err  in  refusing  to 
instruct  that  prosecutrix  was  an  accomplice, 
and  properly  submitted  the  question  to  the  Jury. 

4.  Crlalnol  law  «s»780(3)— Requoatod  lastnn- 
tlos  as  to  pmocirtrtx  ia  iMwst  ease  balai  ao- 
eoHplloo  hoM  oesfHSlng  and  iMorreet. 

A  special  requested  charge  in  a  prosecn* 
tion  for  incest  as  to  wbether  or  not  prosecutrix 
was  an  accomplice  held  properly  refused,  as 
mideading  and  incorrect. 

5.  WltiossM  ^»4S(2)— 12  ytar  oli  boy  hold 
proporly  porwlttod  to  tootliy. 

A  12  year  old  boy,  who  on  his  voir  dire  stat- 
ed that  he  knew  what  would  happen  to  blm  It 
he  did  not  tell  the  truth,  that  he  would  be  pun- 
ished, and  who  stated  on  examiuation  by  accus- 
ed's counsel  that  if  he  would  tell  a  lie,  he  would 
go  to  bell,  was  properly  permitted  to  testify  in 
a  criminal  case. 

6.  Criminal  law  «=»fl42(l)  —  New  trial  not 
granted  for  Impeaohlns  newly  discovered  evi- 
dence. 

A  new  trial  will  not  be  granted  to  obtain 
newly  discovered  evidence  which  is  wholly  im- 
pencbing. 

7.  Criminal  law  «=>723(l)— Argamest  of  pros- 
ecuHng  attorney  held  not  pn^udieial. 

Remarks  of  private  prosecutor  in  srgnnicnt  j 
in  prosecution  for  incest  that  "somewhere  In  | 


this  world  there  were  longing  eyes  of  a  little 
infant  baby  brought  Into  the  world  by  the  hein- 
ous act  of  this  defendant  upon  his  daughter, 
and  that  said  attorney  was  greatly  interoted 
In  what  would  become  of  sidd  little  child,**  Ma 
not  calculated  to  projudiee  the  rij^ts  ot  tbe 
defendant. 

Ai^eal  from  District  CJourt,  Bexar  Coun- 
ty; S.  G.  Tayloe,  Judge. 

Rudolfo  Rodriguez  was  convicted  of  In- 
cest, and  appeals.  Affirmed. 

0.  A.  Davles,  R.  L.  Neal,  and  CUfford  H. 
Daries,  all  of  San  Antonio,  for  appeUant. 

U.  G.  Stony,  Aaat  Atty.  Qaut  for  tfae 
State. 

liATTIMOBE,  J.  Appellant  was  convicted 
in  the  diamot  court  of  Bexar  comity  of  In- 
cest, and  his  punishment  fixed  at  flve  years 
in  the  penltentlair.  The  partiea  Involved 
were  Mexicans.  The  proeecntrix  was  the 
daughter  at  appelant 

[1]  Appellant's  motion  to  quash  tbe  Indict- 
ment was  correctly  overruled.  Said  Indict- 
m&it  was  In  approved  form,  and  cha:q|ed  tiist 
appellant  on  a  certain  date,  In  Bexar  coon- 
ty,  carnally  knew  Natalia  Bodilgaec,  sbe 
being  then  and  there  his  daughter. 

[2]  Tba  date'  of  Uie  ofleose  charged  was 
November  4,  ^18,  and  that  an  act  of  later- 
course  took  place  on  sacb  date  was  testified 
to  by  prosecutrix  In  her  evidence  In  cbief. 
On  said  examination  no  mration  was  made 
by  her  of  any  other  occurrence  between  her- 
self and  her  fathor.  She  was  subjected  to 
a  grueling  cros8-examlnati<m  In  an  apparent 
effort  to  show  by  her  admissions  and  sur 
rounding  facts,  that  her  testimony  was  boUi 
untrue  and  unreasonable.  Sbe  was  also 
cross-examined  vigorously  upon  matters  taxi- 
ing to  show  that  she  ■  had  had  intercourse 
with  anotber  than  appellant,  and  that  such 
other  person  was  tbe  father  of  the  diild  of 
prosecutrix.  After  a  redirect  examinatioc 
by  tbe  state  prosecutrix  was  again  subject- 
ed to  a  long  cross-examination  of  the  same 
character  as  mentioned.  On  another  redi- 
rect examination  she  was  asked  relative  to 
another  act  of  intercourse  with  appellant, 
and  then  testified  that  In  Jauuar>',  1919,  ber 
father  again  had  intercourse  with  her.  and 
that  a  boy  named  Lopes  caught  them  in  said 
act.  Thei^after  Lopez,  testl^ing  for  tbe 
state,  gave  evidence  that  in  January,  1919, 
he  caught  appellant  and  his  said  daughter  in 
an  act  of  intercourse.  The  state  elecfied  to 
rely  for  conviction  upon  tbe  act  of  November 
4th,  and  tbe  trial  court  told  the  Jury  in  the 
charge  that  they  could  not  consider  evi- 
dence of  any  other  act  of  Intercourse  between 
appeUant  and  liis  said  daughtw  than  tbe 
one  of  November  4th  for  any  purpose  ex- 
I  cept  in  so  fitr  aa  same  showed  appellant's 
i  guilt  of  said  act  of  Nov^nber  4tli.  There- 
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wu  no  exceptton  tftkan  by  ftppellant  to  this 
charge,  but  cwnpUtnt  Is  here  made  becftVM 
(tf  tlie  nAnsl  at  app^famf  ■  special  cbazgea 
No&  2  and  8  whldi  aon^  to  bavA  the  ^my 
Instructed  not  to  eonslder  tot  any  pnrpon 
erldeiieo  of  any  ut  of  Intereoorsa  nve  that 
of  November  4th.  We  think  sncb  charges 
correctly  refused,  and  that  the  eridence  of 
the  act  of  Jannary.  1910,  was  im^rly  admit- 
ted. Bradshaw  t.  Stat^  S2  Tex.  Or.  B.  861, 
IDS  S.  W.  M2;  Alexander  r.  State.  82  Tex. 
Cr.  B.  UW  S.  W.  282.  In  the  Bradabaw 
Case  we  held  evidence  of  other  acts  than 
the  one  directly  charged  was  admlsalble  as 
tending  to  solve  the  contested  lasoe  as  to 
whether  the  accused  had  had  Intttconrse 
with  his  daugliter  on  the  occasion  alleged 
in  the  indictment;  ttiat  fact  being  sharply 
controverted  by  the  cross-exaialnatlon  of  the 
prosecutrix  and  by  the  evidence  introduced 
for  the  appellant. 

It  la  to  be  r^retted  that  onr  decielons  are 
not  in  entire  accord  on  this  question.  The 
anttiorltles  on  both  sides  are  referred  to  In 
the  Alexander  Gase,  supra,  but  aite  not  dis- 
cussed at  length.  In  Burnett  v.  State,  82 
Tex.  Cr.  R.  86,  22  S.  W.  47,  this  court  stated 
in  the  opinion  ttiat  the  sole  questiOD  raised 
in  the  case  was  whether  the  state  could  prove 
the  crime  of  Incest  by  evidence  of  more  than 
one  act,  and  furtho-  stated  that  this  was 
not  an  open  question,  and  the  Introduction 
of  other  acts  was  upbeM,  and  the  case  af- 
firmed witfaont  statement  of  the  facta,  so  that 
we  might  decide  IndependMitly  whether  we 
thought  such  evidence  admissible  or  not.  In 
Clifton  V.  SUte,  46  Tex.  Cr.  R.  18,  79  S.  W. 
S24,  108  Am.  St.  Rep.  988,  on  auUiority  of 
Ball  V.  State,  44  Tex.  Cr.  R.  48»,  72  S.  W. 
:if^;  Smith  V.  State,  73  S.  W.  401,  and  Bar- 
nett  V.  State,  447  Tex.  Cr,  R.  592,  73  S.  W. 
n99,  100  Alu.  St.  Rep.  873,  the  Burnett  Case 
was  overruled,  and  a  contrary  doctrine 
announced.  We  doubt  the  similarity  of  prin- 
ciple in  the  three  cases  cited  as  authority  in 
the  Clifton  Case.  In  the  Barnett  Case  Te> 
ferred  to,  not  only  did  the  prosecutrix,  who 
was  a  girl  under  the  age  of  consent,  the 
•  ■ase  being  one  of  rape,  testify  positively  to 
the  alleged  act,  but  the  accused  was  shown 
to  have  confessed,  and  manifestly  evidence 
of  other  acts  than  ttie  <me  charged  could 
tend  to  solve  no  disputed  issue  arising  on 
such  fiicts,  and  could  only  serve  the  purpose 
of  enhancing  the  penalty.  Tbe  Smith  Case, 
also  referred  to  as  authority,  states  no  facts 
from  which  we  may  know  If  evidence  of  oth- 
er acts  would  therein  tend  to  solve  any  con- 
troverted issue.  The  objection  of  appellant 
stated  In  the  opinion  In  said  case  was  that 
the  evidence  of  such  other  acts  did  not  tend 
to  shed  light  on  any  controverted  Issue,  and 
the  ground  for  holding  evidence  of  such 
other  acts  Inadmissible,  as  stated  In  said 
opinion,  was  simply  tliat  It  formed  no  part 
of  the .  res  gestie,  and  did  not  identlQ-  the 


aociiKd<  Cneax]7  this  was  too  restricted  a 
atatonent  of  the  poipoae  tot  which  e^dence 
of  other  acta  might  be  used.  Tlw  Bait 
Case,  also  referred  to,  (t  confusing.  It  is 
Btoted  in  tlie  opinion  tb^refs  that  no  otdec- 
titrn  was  made  to  proof  of  similar  acts  of 
intercourse  prtw  to  the  one  charged,  tbe 
case  being  one  of  statutory  rape,  and  that 
tbe  subsequent  acts  objected  to  were  not  acts 
of  carnal  Intwcourse,  but  of  crucA  conduct 
en  the  part  of  'the  accused  towards  the 
prosecutrix,  and  were  oftered  to  show  that 
he  was  dcnnlBeeriBg,  coerdv^  and  capable 
of  controlling  her  wtU.  After  Indulging  in 
some  obiter  discussion,  said  opinion  con- 
cludes by  saying:  "It  was  aooordlngly  w- 
ror  to  admit  such  inbaequut  acts."  In  the 
CUffcon  OasBi,  supra,  the  accused  was  under 
8  number  of  Indictments  for  tin  dUCerent 
acts  of  intercourse  with  prosecnttlx*  which 
fact  was  shown  on  the  trial,  as  was  also  the 
further  fact  of  assaults  of  other  character  by 
tbe  accused  on  the  prosecutrix,  which  evi- 
dence (tf  cmdnct  other  than  amounting  to 
intercourse  was  said  by  this  court  la  the 
opinion  to  be  In  no  way  connected  with  acts 
of  Intereofuse. 

Upon  the  authority  ot  the  eases  just  dis- 
cussed, and  practically  withoxit  further  rea- 
soning, it  was  held  in  Ow  Clifton  Case  that 
all  of  this  testimony  should  have  been  ex- 
(duded.  In  Wiggins  v.  State.  47  Tex.  Cr. 
R.  638,  S4  S.  W.  821,  also  a  statutory  rape 
case,  upon  the  authority  <tf  the  Smith  and 
Barnett  Cases,  supra,  evld«ioe  of  otlier  acts 
than  the  one  charged  was  held  inadmissible. 
So,  by  the  same  Judge  rendering  the  Wiggins' 
opinioQ,  in  French  v.  State,  47  Tex.  Cr,  R. 
571,  86  S.  W.  4,  an  adultery  case,  other  acts 
were  held  Inadmissible;  also  In  the  GlUespie 
Case,  49  Tex.  Cr.  R.  530,  03  S.  W.  556,  In  an 
opinion  by  the  same  learned  judge,  wherein 
the  other  act  of  Intercourse  in  testimony 
was  ten  years  removed  from  the  one  charged. 
In  tbe  Skidmore  Case,  57  Tex.  Cr.  R.  497, 
123  S.  W.  1129,  26  L.'  R.  A.  (N.  S.)  466.  this 
court  seemed  to  hold  contrary  to  the  opinion 
In  the  French  Case,  supra,  but  reviews  and 
reaihrms  tbe  holding  In  the  Clifton  Case, 
supra.  The  entire  discussion  in  the  Skid- 
more  Case  appears  to  be  pitched  on  the  proj)- 
ositipn  that  each  act  of  Intercourse  la  a  sep- 
arate offense,  and  to  allow  proof  of  separate 
acts  would  place  upon  the  accused  the  bur- 
den of  defending  against  a  number  of  discon- 
nected offenses.  In  our  opinion,  the  vital 
point  upon  which  is  rested  a  decision  of  the 
question  of  whether  other  acts  of  Inter- 
course should  be  admitted  or  not  was  not 
discussed  in  the  Skidmore  Case.  If  evi- 
dence of  other  acts  fairly  tends  to  shed  light 
on  any  controverted  issue  In  the  case  on 
trial,  it  is  not  a  valid  objection  thereto  that 
It  tends  to  show  the  accused  guilty  of  an- 
other offense  than  the  one  on  trial'  Wright 
V.  State.  56  Tex.  Cr.  R.  357,  120  S.  VT.  453; 


Digitized  by  Google 


728 


236  SOUTH  W  JflBXXDBM  RHPOBTHB 


Betta  T.  State,  «0  Tex.  Ot.  B.  «31;  188  S.  W. 
261;  WiUlama  T.  State,  24  Tex.  App.  412, 
6  8.  W.  318;  Oolden  v.  State,  22  Tex.  Avp. 
1,  2  S.  W.  6S1 ;  ftoman  t.  State,  64  Tex. 
Or.  R.  615,  142  S.  W.  912;  Whitehead  t. 
State,  39  Tex.  Or.  R.  89,  46  S.  W.  10;  Haley 
V.  State,  87  Tex.  Or.  R.  444,  223  B.  W.  202. 
The  correctness  of  the  opinion  In  the  Skid- 
more  Oase  was  challenged  in  a  Tlgoroos  dis- 
senting opinion  by  Judge  Ramsey.  Tine  same 
holding  and  a  similar  dissent  appear  in  the 
Prldmore  Case,  60' Tex.  Cr.  R.  BdS,  120  9. 
W.  1112,  29  L.  R.  A.  (N.  S.)  858.  In  Battles 
V.  State,  63  Tex.  Or.  R.  147,  140  S.  W.  783, 
Which  expressly  ovemiles  many  of  the  above 
decisions,  the  rule  is  announced  that  evl- 
dencis  of  otbM-  acts  is  admissible  In  a  prop- 
er case.  This  is  affirmed  In  Smith  t.  State. 
64  Tex.  Or.  B.  454,  142  S.  W.  1173;  Cain  v. 
State,  68  TTex.  Or.  R.  507,  153  S.  W.  147; 
Williamson  v.  State,  72  Tex.  Or.  R.  618, 
163  S.  W.  435;  Vickera  v.  State,  75  Tex.  Or. 
B.  12,  169  S.  W.  669;  HoUlngsworth  v.  Statev 
80  Tex.  Cr.  B.  290,  189  S.  W.  488;  Bradahav 
T.  State,  82  Tex.  Or.  B.  861.  188  8.  W.  942; 
Alexander  t.  State,  S2  Tex.  Cr.  R.  481,  180 
S.  W.  202,  and  appears  to  us  to  announce  a 
rule  conatmant  with  reascm  In  a  propor  case. 

Bevertii^  to  the  facta  In  tbe  instant  case, 
we  -obserre  ttiftt,  not  only  did  appelant,  by 
cross-examination  of  prosecutrix,  and  by  tbe 
iutroductlon  of  evidence  contradictory  of 
that  glvm  by  b«,  seek  to  destroy  tbe  state's 
case  aa  to  tbe  act  .of  intercourse  on  Novem- 
ber 4th,  but  tbat  he  also  dmled,  when  a 
witness,  any  such  intercourse  with  her  at 
all.  It  can  hardly  be  doubted  but  that 
the  conclusiveness  of  the  testimony  of  prose- 
cutrix to  the  act  of  November  4th  would  be 
greatly  ailded  by  proof  aliunde  ot  the  act 
of  January  following.  It  would  not  need 
argument  to  make  clear  the  proposition  that. 
If  the  state  elected  to  prosecute  for  an  act 
of  Novembo:,  a  confession  of  the  accused  be- 
ing proven  of  his  participation  in  an  act 
a  short  time  after  that  which  was  alleged 
would  have  great  weight  in  deciding  the 
guilt  and  In  inducing  belief  in  the  contro- 
verted story  of  the  lovsecntrix  concerning 
the  November  transaction.  We  think  the 
principle  in  the  Bradshaw  Case,  supra,  cor- 
rect and  applicable. 

{),  4]  Exception  was  taken  to  the  court's 
charge  because  same  did  not  Instruct  the 
Jury  that  Natalia  Bodriguez  was  an  accom- 
plice. We  do  not  think  it  error  for  the 
court  to  refuse  to  himself  decide  this  Issue. 
The  Blexlcan  girl)  prosecutrix  herein,  was 
examined  and  cross-examined  at  much 
length.  In  ber  testim<my  she  states  that, 
when  her  fathar  came  to  where  she  was  in 
the  field,  at  tiie  place  where  the  act  was 
claimed  to  have  taken  plac^  he  whipped 
her  with  his  bands  and  threw  her  down, 
and  that  she  resisted  by  screaming  and  push* 
ing  htm  away  and  sbovlng  him  oflC,  and  tbat 


1  he  told  her  to  ahut  up  or  he  would  .kill  her; 

I  that  he  tore  her  dotbes  and  bruised  ber  np^ 
and  tfiat  she  did  oat  consent  to  wbat  was 
done.  She  says  she  screamed  aa  many  aa 
20  times,  and  that  when  she  screamed  she 
pushed  bim  off.  It  is  true  that  she  told  no 
one  of  the  occurrotice  for  a  long  time  after- 
ward, and  that  in  another  part  of  ber  testi- 
mony she  says  she  made  no  effort  to  prevect 
blm  from  doing  this.  She  was  a  foreigner, 
and,  frtnn  many  expressions  appearing  is 
her  testimony,  she  was  possibly  not  tliorou^- 
ly  acquainted  witii  oar  languid  and  la^- 
ed  facility  for  expressing  what  she  intended 
to  say.  These  were  all  matters  before  the 
jury,  and  to  be  considered  by  tbem  in  de- 
termining the  question  of  fact  submitted  to 
tbem  by  tbe  court  as  to  i«4ietbw  or  not  she 
was  an  accomplice^  The  court's  charge  rela- 
tive to  this  matter  waa  as  fallows : 

"A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  corroborated  by 
other  evidence  tending  to  connect  the  dcfend- 
ant  with  the  offeose  charged,  and  the  nwrobo- 
ration  is  not  su^dent  If  it  merely  shows  tbe 
commission  of  the  offense. 

"An  'accomplice'  as  the  word  is  here  oBed 
means  any  oae  connected  with  the  crime  charg- 
fed,  either  as  principal,  accomplice,  or  acces- 
sory. It  Inclades  all  persona  v^o  are  connect- 
ed with  Uie  erime  by  tinlawfal  act  or  mnlBsioii 
on  their  part,  transpliiBg  eltiier  before,  at  tiM 
time  of.  or  after  -tiie  commission  of  tiie  of- 
feuse,  and  whetiier  or  not  th^  were  present 
and  participated  in  the  commiBsion  of  the 
crime. 

"Now,  if  you  are  satisfled  from  the  evidence 
tliat  the  wftnesa  Natalia  Bodrignee  was  an  ac- 
complice, or  yon  have  a  reasonable  doubt  as 
to  whether  abe  was  or  not,  as  that  term  is  de- 
fined in  the  foregoing  instrnctions,  then  jqq 
are  instructed  that  you  cannot  convict  the  de- 
fendant upon  her  testimony  unless  yon  first 
believe  that  the  testimony  of  aaid  Natalia  Ro- 
driguez Is  true,  and  tbat  it  connects  tbe  defend- 
ant with  the  offense  charged  In  the  indictmoit, 
and  unless  you  farther  believe  that  there  is  oth- 
er evidence  in  the  case,  corroborative  of  the 
testimony  of  said  NataUa  Bodrigoeit  tending 
to  connect  the  defendant  with  tbe  commiasiMi  «l 
the  offense  charged. 

"You  are  farther  charged  that  the  said  wit- 
ness Natalia  Bodrigues  was  not  an  accomplice 
if  you  find  from  the  evidence  tiiat  she  did  not 
consent  to  said  carnal  Intereonrse.  Bat  if  yoa 
find  tbat  she  did  consent  to  said  act,  or  did  not 
oppose  the  same,  then,  in  watk  event,  ^e  wonU 
be  an  aeeompUee." 

Appellant  asked  two  special  diatges,  la 
one  of  which  he  sought  to  liava  t3ie  court 
toll  tbe  Jury  that  Natalia  Bodrlgneat  was  ta 
fact  an  accomiOlce.  me  otber  charge  prt 
seated  what  could  In  no  event  be  a  correct 
proposition  of  law.  Same  contains  tbe  fbt 
lowing: 

"In  determJaing  whether  or  not  her  testinumr 
given  in  behaU  of  the  state  is  accomplice  teiti' 
mony,  yon  must  find  from  the  evidence  that  the 
alleged  act  of  Intercoarse,  alleged  to  have  oc- 
curred on  the  <Qi  day  of  November,  A.  D.  1918^ 
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eoold  not  Itave  oocarred  without  ber  eoosoBiCor 
that  she  did  not  oppoia  it,  wad  it  loa  have  a 
reasonable  doubt  tiiereof  then  too  mil  find  that 
she  ia  an  accomplice,  unless  you  further  believe 
from  the  evidence  that  she,  at  the  time  of  said 
alleged  act  of  interconrse,  was  forced  by  the 
defendant  to  hare  said  act  of  fntereourse  vltb 
him;  or,  If  yon  have  a  reasonable  doubt  as 
to  either  of  the  above  eowUtiMB,  th«o  viU 
find  that  aald  Natalia  Bodtignes  is  ain  accom- 
plice" 

— irtildi  iB  manlfeatlT  watmAng  vtA  Incor- 
rect, u  irin  appear  from  an  analyds  of  Its 
Btatemoita. 

{»]  W«  do  nM  tUnk  tte  wltnan  Lovla 
I<opes  incompetent  He  ma  12  years  of  ag% 
and  on  Us  Tolr  dire  stated  Uiat  he  knevr 
wbat  mold  bappen  to  Urn  tf  he  dld'not  teO 
the  trntt;  ttay  tronld  itmldi  htan.  On  ez- 
amlnatloB  br  appellanlfs  comuel  thB  be^ 
stated  tbat  It  he  ahenld  teU  a  lie  and  die 
he  would  be  endcamad;  that  taa  wiMd  go 
to  heU.  Permittlnff  each  wltnaas  to  mdty 
was  no  aboae  of  the  dlseretlan  at  the  trial 
conxt  In  nidi  aaattera. 

16]  A  new  trial  wltt  net  be  smatBd40-ob< 
tained  newly  dlacpvered  evldeace  which  ie 
wholly  impeaching,  ae  la  tiiat  evldmced  by 
the  atUdaTit  of  T.  Lopea.  Branch's  Ann.  P. 
G.  I  202. 

[7]  Appellant  finds  aerlooa  objection  to  the 
remarks  of  private  proaecotion  In  what  is 
called  his  attempted  pororation.  In  that  Bald 
attorney  used  the  folIowlnK  language: 

"Somewhere  in  this  world  there  were  lon^ng 
eyes  of  a  little  infant  baby  hroai^t  into  the 
world  by  the  heinohs  act  of  this  defendant  up- 
on his  daughter,  and  that  said  attorney  was 
greatb  Interested  hi  what  would  became  of  said 
UtUe 

The  state  claimed  Chat  from  the  allied 
Incestuous  Intercourse  a  child  was  born,  and 
the  proof  showed  that  In  fact  a  cblid  was 
bom  to  prosecutrix  shortly  after  her  mar- 
riage to  another,  which  child  she  claimed  to 
be  the  result  of  the  act  of  January  with  ap- 
pellant We  are  not  of  opinion  that  the  re- 
marks attributed  to  the  prosecution  and 
above  complained  of  are  so  calculated  to 
prejudice  the  rights  of  the  appellant  before 
the  Jury  as  to  have  called  for  the  granting 
of  a  new  trial. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  trial  court  will  be  affirmed. 


MARTIN  V.  STATE.   (No.  6416.) 

(Court  of  CMminal  Appeds  of  Texas.  Nov.  80, 
182L  Rehearing  Denied  Teh.  1,  1823.) 

I.  Hoailcide  ♦=>I6«(9)  -  EvMoeeeri  Jeaioasy 
adsilsslbie  ea  Isaae  of  aiotiva. 

In  a  homldde  case,  that  accoaed  and  de- 
ceased were  both  paying  attention  to  a  young 


liABTIN  V.  STATB 

(m  aw.) 

lady  was  admissIUe  upon  the  Issoe  of  motlTS, 
and  also  to  combat  theory  of  accused  that  mo- 
tive was  an  assault  by  deceased  upon  his  sister. 

2.  Homlotda  «=»I66(S),  333  --  Kaewledso  of 
ooartshlp  ossentlai  to  render  fset  relevut 
as  showing  motive,  bat  may  be  Infarrsd  from 

olrcumstaiues. 
While  knowledge  that  deceased  and  accased 
veto  smtora  of  the  same  woman  was  essential 
to  render  .the  fact  relevant  upon  .the  isaae  of 
motive,  knowledge  need  not  be  proved  b;^  direct 
testimony,  and  that  they  had  paid  their  atten- 
tions to  such  lady  for  a  period  tii  a  month, 
and  lived  in  the  same  community,  furnished 
basis  for  an  inference  that  theae  attention* 
were  mutually  known. 

3..HoniMde  *»300(12)-nelB«al  of  lattrno- 
Ilea  as  to  right  of  aeonsad  to  arm  himself 
.  held  proper. 

UStara  ma  no  error  in  refu^g  to  inatrnet 
that  accused  had  a  right  to  seek  deceased  for 
an  explanation  of  hia  t:eported  conduct  In  as- 
saultt^  accused's  sister,  and  to  arm  himself 
for  the  occarion,  where  there  was  no  qualifica- 
tion in  the  Insteuctions  of  accused's  right  of 
perfect  seM-ddeuBe^ 

4.  Homicide  «s»3&— Passloa  areuted  after  be- 
.  ginning  to  shoot  could  net  lower  offonss  to 

nanslaagbter. 

One  who  began  to  shoot  without  Justifica- 
tion or  excuse,  and  continued  to  shoot  nntil  h* 
killed  deceased,  would  be  guilty  murder, 
though  sadden  passion  arose  In  the  meantime 
and  the  last-  shot  was  the'  fatal  ahot 

5.  Criminal  law  ^827  —  Requssfed  special 
charge  hoM  set  to  Indloato  to  trial  oosrt  that 
ghrea  ehargo  wae  faolty. 

A  requested  apedal  charge,  juredlcated  upon 
the  idea  lhat.  If  accused  acted  on  Implied  mal- 
ice when  he  began  the  atta^  hia  passion, 
aroused  during  its  progress,  might  reduce  grade 
of  offense  to  manslaughter,  was  not  adequate 
to  indicate  to  tbe  trial  court  that  its  charge 
was  erroneous,  as  omitting  the  doctrine  of 
cooling  time. 

6.  HomloMe  ig^^M  Deotrias  of  eoellaa  tims 
dslBsd. 

The  doctrine  of  eOoIlng  time  is  that,  while 
in  the  be^naing  of  a  iSfficnUy  acts  of  aoeused 
were  justifiable,  though  he  kUIed  after  danger 
had  passed,  his  passion  might' have  been  such 
ae  to  mitigate  the  offense,  but  embraces  only 
those  cases  in  which  the  issue  sriBes  from  the 
evidence  and  does  not  include  those  in  which 
the  transaction  was  continuous,  with  no  inter- 
regnum of  sufficient  importance  to  ndse  the 
question  of  cooling  time. 

7.  Criminal  law  ^^25{2),  84S-.Court  held  not 
required  to  Instruct  on  oooflng  time  In  ab- 
sence of  definite  exception  or  reqaest. 

In  a  homicide  case,  where  several  shots 
were  fired;  ktM,  in  view  of  issues  made,  tes- 
timony adduced,  and  instructions  given,  that 
issue  of  cooling  time,  If  in  the  case,  waa  not 
of  Buch  importance  as  requited  tbe  court  to 
instruct  upon  it  in  the  absence  of  apeeiflc  VX.- 
ception  or  a  definite  request 


^stlte  oikar  eases  m»  same  to»tc  aad  KOT-NUHBSS  in  all  Key-WuBbwed  mgests  and  iBdessi 


Digitized  by  Google 


730 


236  SOCTBWESTEBN  BBPOBTEB 


fTox. 


Appeal  from  District  Conit,  CotUn  Coun^; 
F.  B.  Wlloox,  Judge. 

James  C.  Martin  wu  convicted  of  murder, 
and  ai:^)eals.  Affirmed. 

O.  B.  Smith  and  W.  R.  Ab^athy,  both  of 
McKlnney,  for  appellant. 

A.  M.  WolfOTd,  Co.  Atty.,  H.  Grady  Chand- 
ler, Asst.  Co.  Atty.,  and  Truett  &  Neathery, 
all  of  McElDney,  and  R.  G.  Storey,  Asst. 
Atty.  Gen.,  for  tbe  State. 

MOEBOW,  P.  J.  The  conviction  la  for  the 
murder  of  James  Wiley  Stockwell;  ponlsh- 
ment  fixed  at  confinement  In  the  penitentiary 
for  a  period  of  20  years. 

While  on  the  street  of  McKlnney,  the  coun- 
ty seat,  In  the  evening,  after  dark,  the  de- 
ceased was  shot  and  billed  by  the  appellant. 
Three  shots  were  fired.  Only  Mie  took  effect 
The  ballet  entered  the  breast  and  penetrated 
the  body,  the  point  of  exit  being  five  or  six 
indies  below  that  of  entry.  The  shirt  front 
of  the  deceased  was  powder  burnt 

From  the  evidence  of  the  state,  it  appeared 
that  on  meeting  the  deceased  appellant  Im- 
mediately drew  his  pistol  and  fired ;  that  the 
deceased  turned  and  ran  a  short  distance  and 
fell;  that  appellant  pursued  him;  that  the 
deceased  stumbled  aud  f^l  upon  the  side- 
walk; that  after  or  about  the  time  he  fell 
ai^i^lant  fired  two  additional  shots;  that 
when  the  deceased  fell  he  laid  on  his  side. 

No  evidence  of  motive  was  Introduced  by 
the  state  In  its  t^iening  testtmraiy.  The  ap- 
iwllant  introduced  testimony  to  the  ^ect 
that  bis  slater,  Mrs.  Hitter,  had  been  raped 
by  Hw  deceased  upui  the  forenoon  of  the  day 
oa  wbUSi  the  homi<dde  took  place ;  that  after 
the  awanlt  ^  deceased  tiireatened  hor  lite 
and  that  of  her  hosbancl  and  trf  the  appel- 
lant If  she  divulged  his  conduct;  that  later 
In  the  afternoon  these  facts  were  communi- 
cated by  her  to  the  aiq^dlant  and  her  hus- 
band, rred  Bitter;  that  appellant.  Bitter, 
and  Bitter's  tffotber-ln-law,  Bevil,  came  trom 
tbefr  homes  in  the  country  to  the  county  seat 
for  the  purpose  <tf  reporting  the  assault  to 
the  officers;  that  the  meeting  with  the  de- 
ceased took  idace  without  design;  that  ap- 
pellant accosted  him,  when  the  deceased 
made  a  demonstration  which  the  appellant 
Interpreted  as  manlfestiug  an  Intention  to 
draw  a  weapon;  that  to  protect  his  person 
appellant  drew  his  [dstol  and  fired,  the  ^s- 
tance  between  them  at  that  time  hting  about 
three  or  four  feet. 

According  to  appellant,  after  the  first  shot 
was  fired,  the  deceased  continued  his  ap- 
parent effort  to  draw  a  weapon,  meanwhile 
backing  away ;  that  be  came  In  contact  with 
a  lady,  when  deceased  ran  behind  her,  and 
appellant  again  fired;  that  the  deceased, 
without  withdrawing  his  hand  from  the  po- 
sition, dodged  behind  an  automoMle,  impress- 
ing the  appellant  Out  In  so  doing  he  was 


making  an  effort  to  shieid  bima^  while  h» 
shot  the  ai^Ilant;  following  closely  around 
the  car,  appellant  pursued  him;  that  de-' 
ceased  was  retreating  In  the  direction  of  a 
t^ephone  post,  and  appellant,  still  regarding 
his  life  in  danger,  again  fired  Just  as  the 
deceased  was  felling  on  the  sidewalk;  tliat 
no  other  shots  were  fired. 

[1,  i]  By  croB£hexaminatl(m  and  the  intro- 
duction of  original  evidence  the  antellant 
sought  to  support  and  the  state  sought  t» 
discredit  both  of  the  defensive  theories  ad- 
vanced by  the  appellant  In  the  course  of 
the  eross-examlnatlcm  of  appellant  and  his 
witnesses  there  was  evidence  adduced  that 
an>ellant  had  been  paying  attrition  to  » 
certahi  young  lady.  He  denied  that  ha  knew 
the  deceased  was  also  addressing  his  atten- 
tions to  hw.  Later  the  state  introduced 
testlnumy  to  the  ect  that  tiie  deoeaaed  had 
beat  showing  the  young  lady  attantioa.  ^le- 
rullng  nt  tte  trial  court  la  admitting  Uitt 
testimony  oivar  appdlanf s  objection  la  madfr 
the  subject  of  comiilalttt  It  la  InslstM  that 
in  a»  abaenoe  of  ovidoioe  that  flie  appel- 
lant knew  of  the  deceased's  attention  to  the 
young  lady,  ptoot  of  it  would  be  irrelevant. 
Obviously  his  mind  could  not  be  moved  to- 
homicide  by  a  matter  which  to  him  was  un- 
known. Wharton  on  Homicide,  |  596; 
CockereU  v.  State,  32  Tex.  Gr.  B.  685.  25  S. 
W.  421.  Jealousy  or  the  cause  for  Jealousy 
Is  uniformly  regarded  as  admissible  upon 
the  Issue  of  motive.  Wharton  on  Homldde, 
i  000;  Beeves  v.  Stat^  47  Tex.  Cr.  B.  840, 
8S  S.  W.  808;  2  Wharton's  Grim.  BvldeDoe^ 
S  903;  Undeiami  on  Grim.  Dvidenoa)  I  82a. 
p.  666;  McOorquodale  v.  State,  64  Tex.  Cr, 
H.  344,  98  S.  W.  870;  Moore  v.  State,  62 
Tex.  Gr.  B.  336, 107  S.  W.  640.  While  knowl- 
edge, In  the  Instant  case,  of  the  fact  tbat  tHe 
deceased  was  a  suitor  of  the  same  woman  to- 
whom  appellant's  addresses  were  paid  waa 
essential  to  render  the  tact  relevant,  the  law 
did  not  demand  that  knowledge  be  proved 
by  direct  testimony.  It  waa  susceptible  to 
proof  by  drcumstancea.  2  Wharton's  Crim. 
EMdence.  p.  003:  Eunde  v.  State,  22  Tex. 
App.  95,  8  S.  W.  325. 

The  fact  that  the  appellant  and  the  de- 
ceased each  paid  their  attentions  to  the  same 
young  lady  for  a  period  of  a  m<mth  or  more 
would,  it  seems,  furnish  some  basis  for  the 
inference  that  these  attentions  were  mutually 
known.  Moreover,  the  dwelling  place  of  the 
young  lady  in  auestlon  was  near  that  of  ap- 
pellant and  his  mother.  She  was  a  com- 
panion of  appellant's  sister.  She  but  a  few 
days  prior  to  the  homicide  had  been  a  guest 
at  the  home  of  the  mother  and  of  the  de- 
ceased on  the  occasion  of  his  birthday.  The 
day  before  the  homicide  the  deceased  was 
at  the  home  of  appellant's  mother  to  extend, 
to  the  yoni%  lady  an  Invitation  to  a  party. 
While  there  appelant  was  sent  for  Ity  fal» 
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mother.  Upon  leftnibis  this  the  deoeasetf 
showed  tmeaalness  and  manifested  a  desire 
to  d^rt,  expvcadng  the  tmt  that  U  he  re- 
'maiaed  trooble  -vovU  ensue.  The  ttnrn  oC 
McKimwy  was  near  the  homes  of  all  the 
parties,  and  was  freauented  by  them  for  the 
purpose  of  trade  and  amusement.  On  the 
day  of  the  homicide  the  appellant*  hSa  sister, 
MsMiiUttcc;  and  her  hniband,  the  deeeased, 
and^reral  yoong  ladies  of  the  nelghbcohood 
were  togeOiar  at  the  homa  ot  a  nel^ibor. 

The  deceased  was  a  youth  of  18  years; 
^ppaUant  was  8S  years  eC  age.  'SSmr  vere 
reared  tn  Oie  same  Tldnlty,  aboot  three  miles 
apart  The  proximity  of  the  homes  and 
I^ces  of  resort  of  the  impelluit  and  the 
members  at  his  family  and  of  the  deceased 
and  of  the  youig  lady  bo  whom  they  were 
both  paying  attention,  the  Intermingling  of 
theit  mntnal  friends  and  relatives,  In  ooa- 
aection  with  the  other  facts  to  wbl^  we 
have  adverted,  occur  to  us  aa  presenting  a 
Bituation  wklcb,  at  least,  raises  an  issue  of 
fact,  subject  to  the  solution  by  the  Jury  as 
to  whether  the  appellant  was  aware  that  he 
and  the  deceased  were  paying  attenti<u  to 
the  same  woman.  I3iat  it  was  penolsslMe 
Tor  the  state,  by  competent  evidence,  to  ea- 
t^lish  as  a  fact  that  the  aiHMlLant  and  the 
deceased  were,  nitbin  the  knowledge  of  the 
appellant,  suitors  <^  the  same  girl,  ia  clear. 
This  testimony  was  pertinent  to  combat  the 
theory  of  the  appellant  tb&t  tbe  motive  for 
the  homicide  was  the  claimed  assault  upcm 
his  sister,  and  was  also  relevant  upon  tbe  is- 
sue of  motive  for  the  homicide  which  the 
state  was  prlvil^ed.  though  not  bound,  to 
prove.  By  the  direct  testimony,  there  was 
jiut  into  the  case  the  fact  that  the  attentions 
of  both  appellant  and  deceased  were  paid  to 
the  same  girl.  The  circumstances  to  which 
we  have  adverted  tend  to  prove  that  this  was 
known  to  the  appellant.  Whether  they  were 
of  sufficient  weight  was  a  question  of  fact, 
which  we  think  it  was  not  within  the  prov- 
ince of  the  court  to  decide.  Upon  request,  it 
might  have  been  Incumbeut  upon  him  to  In- 
.^itruct  the  Jury  in  such  a  manner  as  to  make 
them  know  that  the  evidence  that  the  de- 
ceased was  a  suitor  of  tbe  girl  could  not  be 
conridered  unless  appellant's  knowledge  of 
It  was  established.  Such  request  was  not 
made,  and  in  its  absence  its  submission  was 
not  required,  and  In  fact  the  propriety  of 
^vlng  the  Instruction  on  his  own  motion 
would  have  been  doubtful,  for  the  reason 
that  It  would  have  singled  out  and  given  un- 
due prominence  to  a  particular  fact 

It  wal  not  alone  to  the  evidence  concern- 
ing tbe  attentions  of  the  appellant  and  the 
deceased  to  the  young,  lady  that  the  Jury 
might  have  looked  in  rejecting  the  defensive 
theorle.'j  of  the  appellant.  Rltter,  the  hus- 
band of  appellant's  sister,  and  Bevil,  his 
brother-in-law,  were  charged  as  coptinclpals 


T.  STATE 

8.W.) 

of  the  appellant  in  the  1  i 
present  whm  it  took  plac 
testimony  and  of  appellai 
of  Bitter,  that  reliance  !  i 
the  mlsctmdnct  of  the  dec  i 
^tter.  Upon  the  cross-e: 
BUter,  facts  touching  hei  i 
supposed  rape  were  devtio  I 
m^t  have  regarded  as  1  i 
wtttt  her  declarations  ttmt  ! 
place.  The  time  that  It  i  i 
ence  of  and  procclmlty  to  n 
witlUn  calling .  distance,  ti 
Bitter  to  disclose  it  to  any  i 
wltti  the  homicide  ontll  alt 
deceased,  her  opportunity 
mother,  her  seeming  nnce  I 
in  associating  with  friend  i 
gathering  at  the  home  of  t  i 
were  among  the  matters  i  ! 
the  jury.    The  evidence 
upon  the  testimony  of  th' 
witnesses.  The  alleged  dei  i 
deceased  and  the  passage  ' 
tween  him  and  the  appella: 
ed  by  eye  witnesses,  who  al 
arms  were  seen  In  the  poss  ! 
or  found  about  his  body.  ' 
dence  that  the  ajqiellant,  I 
endeavored  by  threats  to  f  ■ 
give  false  testimony  touchl  ; 
a  pistol  at  the  scene  of  t  i 
that  they  took  other  steps  1 
leged  fabrication. 

The  court  submitted  to  t  : 
of  murder  and  of  manslau^ 
conduct  towards  a  female  i  I 
law  of  selfniefense,  upon  t  I 
parent  danger^lnstructlni 
therewith  upon  the  right  t 
ceased  and  continue  to  shool  > 
from  his  standpoint,  the  d 
A  separate  charge  upon  the  i 
cated  threats  was  given  Im  : 
of  appellant's  right  to  kill  '. 
by  some  act  done,  he  manlfc  ; 
execute  the  threat   None  ; 
cei)tlons  were  addressed  to  tl  i 

[S]  There  was  no  error  in  i 
ply  with  appellant's  request 
Jury  that  appellant  had  a  i 
deceased  for  an  explanatioi 
and  to  arm  himself  for  the 
a  charge  m^ht  have  been  pr ' 
been  any  abridgment  of  qut  I 
appellant's  right  of  perfd 
Winiford  T.  State,  38  Tex.  V. 
W.  072;  Smith  v.  State,  81  ! 
105  S.  W.  505. 

The  charge  on  threats  .wa  ■ 
any  just  criticisms  upon  tt 
made  the  appellant's  right 
upon  the  belief  by  the  jury  : 
had,  in  fact,  been  made.  Th' 
Jury  that  it  was  appellant's  rl 
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than,  *'vlieUier  made  or  not,**  it  lu  bad  been 
told  ttaat  they  were  made. 

The  appellant  requested  the  oonxt  to  charge 
thus: 

*  *  And  even  thoa^  yon  shoold  find 
and  believe  from  the  evidence  that,  at  the 
time  the  eaid  3.  G.  Martni  commenced  to  shoot, 
be  did  not  shoot  in  self-defense,  hb  explained 
to  ;ou  in  this  charge,  and  even  though  yon 
should  furUier  find  and  believe  from  the  evi- 
dence tihat  when  the  defendant  J.  O.  Martin 
fired  the  first  shot,  if  he  did.  that  his  mind 
w&B  not  then  aroused  b;  sudden  passion  or 
incapable  of  cool  reflectioii,  yet  if  you  further 
find  and  believe  from  the  evidence  that  there 
was  a  third  shot  fired  by  defendant  J.  O.  Mar- 
tin, and  that  the  third  shot  was  a  fatal  shot 
that  killed  deceased,  and  you  further  find  and 
believe  from  the  evidence  that  at  the  time  of 
the  firing  of  the  third  shot  that  defendant  waa 
at  that  time  aroused  by  sudden  passion  and  his 
mind  at  that  time  incapable  of  cool  reflection, 
then  onder  these  drcumstances  you  could  find 
defendant  guilty  of  no  higher  grade  of  offense 
than  manslaughter.** 

[4]  This  special  charge  proceeds  upon  the 
theory  apparently  that,  thongh  the  a^ieUant 
made  an  xmprovoked  attach  upon  th»  de- 
ceased, neith»  justified  on  the  theory  of 
self-defense  nor  mandanghter,  and  that  in 
this  state  of  mind  the  first  and  second  shots 
were  fired  and  death  resulted  txom  the  third 
shot,  the  idXense  might  be  mitigated  and  re- 
duced to  the  grade  of  manslat^ter  if,  be- 
tween the  beginning  and  the  end  of  the  dlffl> 
cul^,  his  mind  was  rendered,  by  a  sjodden 
passhm,  incapable  of  cool  reflection.  If  the 
ai^Uant  bee^  to  Mioot  without  justification 
or  excuse,  and  cmtlnned  to  shoot  until  he 
slew  the  deceased,  bis  c^ense,  imder  the  evi- 
dmce,  would  be  murder,  no  matter  to  what 
degree  bis  passion  might  have  arisen  In  the 
meantime.  The  precisi<m  of  the  special 
charge  as  sobmitting  the  law  of  cooling  time 
is  not  insisted  upon.  The  principle  Is  in- 
voked that,  though  a  special  charge  may  be 
incorrect.  It  may  nevertheless  serve  to  direct 
attention  to  a  sound  principle  of  law  and 
render  it  Incumbent  upon  the  court  to  em- 
brace it  in  the  charge.  Stanley  t.  State,  62 
Tex.  jCr.  R.  308, 137  S.  W.  703. 
.  [t,  I]  The  adequacy  of  the  special  change 
to  Indicate  to  the  trial  court  that  the  charge 
prepared  by  him  was  faulty  Is  not  apparent 
It  asserts  a  principle,  as  we  comprehend  it, 
OKKwed  to  that  of  cooling  time,  in  that  It  la 
predicated  upon  the  idea,  that,  though  when 
the  appellant  began  the  attack  he  acted  on 
implied  malice,  his  passion  aroused  during 
its  progress  might  reduce  the  grade  of  the 
offense;  while  the  doctrine  of  cooling  time 
is  that,  while  at  the  beginning  he  was  justi- 
fiable, though  be  killed  after  the  danger  had 
passed  his  passion  might  have  been  such  as 
to  mitigate  the  offense.  Hobbs  v.  State,  10 
Tex,  App.  822 ;  Lagroue  v.  State,  84  Tex.  Cr. 
B.  609,  209  S.  W.  411;  Anderson  t.  State,  87 


Tex.  Or.  B.  242,  281  8.  W.  280.  The  precfr- 
dents  maintalidag  this  principle  will  be 
found  to  embrace  thoee  cases  only  In  whldi 
the  issne  suggested  arises  from  tiie  evidence, 
and  not  to  include  those  in  which  the  trans- 
action resultlnK  In  th%  iaa.th  of  tlie  deceoseA 
was  eontlnnoDS,  with  no  Intervagnimi  of  nof- 
fldent  impwtanee  to  ralrie  tiie  qnestlou  of 
cooling  time.  Armstrong  v.  Static  OO^Vex. 
Cr.  B.  27,  98  &  W.  16;  Hancock  Stiatev 

47  Tex.  Or.  B.  T,  88  &  Ivory  State, 

48  Tex.  Or.  Bw  281,  87  8.  W.  699. 

In  Anderson's  Oue,  87  Vex.  Or.  B.  2^ 
221  S.  W.  28S,  aocoidlng  to  the  states  tes- 
timony, the  parties  wwe  abont  fifty  feet 
apart  The  deceased  fell  at  the  first  shot. 
Attderstm  reloaded  and  walked  to  a  point 
near  the  deceased  and  fired  tlie  second  shot. 
The  jnry  might  have  believed  that  the  first 
shot  was  fired  In  self-defense,  but  that  the 
danger  had  ceased  when  the  second  shot  waa 
fired.  It  was  theTeft)re  important  that  the 
jury  should  know  that,  if  the  mind  of  the 
defendant  was,  by  adequate  cause,  rendered 
incapable  of  cool  refiectlon  when  he  killed  the 
deceased,  his  offense  might  be  manslanghter, 
and  not  murder.  So,  in  Lagrone's  Case,  8t 
Tex.  Or.  R.  609,  209  S.  W.  411.  It  appeared 
from  the  state's  evidence  that  there  was  an 
interval  between  the  two  diots,  In  which  In- 
terval the  deceased  requested  the  aivellant 
not  to  shoot  again,  stating  that  he  might 
recover  from  the  wound  already  received. 
As  said  In  the  case,  from  this  statemesit  the 
jury  might  have  determined  that  the  dan- 
ger had  ceased  and  that  the  appellant  had 
notice  thereof: 

[7]  In  the  Instant  case,  from  the  stand- 
p<^t  of  the  state  the  ai^lant's  offense  was 
murder,  whether  the  deceased  was  klUed  by 
the  first  or  subsequent  shots.  Ai^Uant's 
theories  were  twofold:  That  his  offense  could 
not  be  more  than  manslaughter  because  of 
his  information  touching  the  insulting  con- 
duct towards  his  female  relative;  and  that 
the  deceased's  hostile  conduct,  coupled  with 
the  threats,  which  had  been  communicated 
to  the  appellant,  justified  the  homicide.  Ap- 
pellant, by  his  own  testimony  and  that  of  his 
witnesses,  supported  these  theories.  From 
his  testimony,  as  he  viewed  the  conduct  of 
the  deceased,  appellant's  life  was  In  danger 
throughout ;  the  efforts  of  deceased  to  draw 
his  weapon  were  continuous,  never  ceased, 
never  abated  until  after  the  last  shot  was 
fired.  Unlike  the  Cases  of  Anderson  and 
Lagrone,  It  is  not  clear  that  the  last  was 
the  fatal  shot.  On  the  contrary,  th*  position, 
of  the  parties  facing  each  other  at  a  few 
feet  distant  at  the  time  tbe  first  shot  waa 
fired,  the  location  dnd  range  of  the  bullet, 
the  powder  bums  upon  the  shirt  bosom  of 
the  deceased,  the  relative  position  of  the  de- 
ceased and  the  appellant  during  the  fii^t 
and  pursuit,  the  time  that  the  deceased  fell. 
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and  til*  aavur  Us  CniD  point  to  tbe  flzst 
M  tliA  flhoft  tiut  klUed  btaD.  It  vmj  te  that 
mia  wu  sot  eoDdn^Te,  bat,  in  Tteir  of  the 

fssaes  made,  the  Mattmonr  ftddncaS,  the  in- 
Btrnctfons  given,  to  ns  It  nenu  dear  that 
the  Issne  of  co6Ung  time,  If  it  was  in  the 
case,  was  not  <tf  such  importance  as  reqtUred 
the  court  to  inatroct  upon  it  in  the  absence 
of  a  spedflc  exception  or  a  definite  request'. 
The  Jodgment  is  affirmed. 

Ob  Uotiott  tor  BpheartBg. 
HAWKIK^  J.   Avtf^Jxat  hew  filed  a  mo- 
tion for  rehearing  la  wbiA  he  p(Hnts  ont  an 
Inaccurate  stat^ent  in  oar  original  opinion, 

■where  vre  said; 

"Bitter,  the  husband  of  ^pellant's  rietei,  and 
Bevik  hi*  brother-^ia-law  were  charged  as  co- 
prindpcls  of  the  appellant  in  the  faomidde  and 
were  present  when  it  took  place." 

The  record  shows  that  Bitter  and  BeTU 
were  present  at  the  time  of  the  homicide, 
bnt  does  not  show  any  legal  char^  against 
them  as  coprlncipals.  We  were  perhaps  caus- 
ed to  make  the  error  by  an  unchallenged  re- 
(Jttal  in  the  state's  brief. 

In  another  part  of  our  (pinion  the  follow- 
ing statonait  appears: 

VOn  the  day  of  the  homicide  the  appellant, 
his  Bister,  Mrs.  Bitter,  and  her  husband,  the 
deceased,  and  several  yomig  ladies  of  the  neigh- 
borhood were  together  at  tiie  home  of  a  neigh- 
bor." 

Appdlut  was  not  present  npon  the  ocea- 
sloh  we  that  bad  in  mind,  and  what  we  In- 
tended  to  say  was: 

"On  the  day  of  the  homicide  appeDant's  sis- 
ter (Mn.  Bitter),  her  hesbandj  the  dec^aaed 
aa^  seferal  yoniv  ladies  «f  the  neighborhood 
were  together  at  the  home  of  a  neighbor." 

The  mistake  evldientty  oocarted  in  misun- 
derstanding dictatfoo  and  was  not  detected 
by  us.  We  make  the  correction  in  order  that 
the  opinion  may  speak  the  facts. 

It  ifi  Insisted  we  committed  an  error  in 
holdizig  that  the  state  conld  properly  Intro- 
dnce  evidence  showing  t3iat  deceased  and 
appeDant  liad  been  paying  attention  to  the 
same  young  lady  as  bearing  upon  a  probable 
motive  for  the  honddde,  because  it  was  not 
shown  by  the  testimony  that  appellant  was 
apprised  of  deceased's  attentions.  This  qtrea- 
tion  was  exhaustively  c<msldered  in  our  orig- 
inal opinion,  bat,  in  view  of  the  motion,  we 
have  again  examined  the  statement  of  facts, 
^e  altuatiM  of  the  parties,  the  relations 
exletlng  between  tbem,  their  living  in  the 
same  neighborhood,  all  could  be  con^dered 
by  the  jury  upon  the  lasne  of  appellant's 
knowledge.  We  find  ourselves  still  unable  to 
agree  with  the  contention  urged  in  the  mo- 
•tlon,  and  so  ably  presented  upon  the  original 
■nbmlsslon- 

Thc  motion  for  rehearing  is  overraled. 


aw.) 

HUELL  V.  STATE. 

(Conrt  of  Criminal  Appeals  (  i 
1922.) 

1.  CriMlsal  law  «s»tl68(2)- 
tOTMlaaUoa  af  dafaadaafs 
appeal. 

Where  the  evidence  was  i 
defendant's  age,  the  trial  c  I 
dmcluslTe  on  appeal. 

2.  CrInUaal  law  «=944a-8olM  i 
not  oeaotsslve  as  ti  defHd)  i 

School  census  reports  are  I 
to  defendant's  age. 

Appeal  tnaa  District  Ck>u 
J.  Ih  Manry,  Jndge. 

Bosa  Hnen  was  convict 
and  Elbe  appoUs.  Afflrmed. 

P.  B.  Bowe,  of  JUvingstoi 
B.  O.  Storey,  Asst  Atty  i 
Statei 


MORROW.  P.  J.  Convid  i 
glary;  xnmiahment  fixed  at  i 
the  peniteoUary  for  a  pwiod  ' 

The  appellant  dalmed  tha  I 
venlle  under  18  years  of  agi 
that  March  17,  1905,  was  t  i 
birth;  that  she  married  oi 
1017;  that  her  mother  died 
was  6  years  of  age;  that  at  i 
marriage  appelant  was  12  o 
Her  life  had  been  spent  in  th 
alaska.   ^e  quit  school  vhi  >. 
grade,  about  one  year  befort  : 
Appellant  Is  a  negress.  Her  i 
able  to  give  any  dates,  but  si  i 
best  of  his  knowledge,  she  wi 
teenth  year ;  that  her  mother  ; 
few  about  10  years;  and  tb  i 
of  her  death,  appellant  was 
sixth  year,  so  her  mother  salt 
tfould  netther  read  nor  write, 
her  age  with  the  school  cens  i 
from  the  best  Information  tiiia  . 
The  school  census  for  1912  gi  ' 
8  years,  and  the  date  of  her  i 
the  school  census  made  in  "bA  i 
the  date  of  her  birth  in  March 
at  7  years ;  and  the  school  ci  i 
while  listing  the  other  chlldrei 
omitted  her  name. 

The  dierlff  of  the  ceunty  lu  i 
village  8  or  9  years,  and  bad  ki  i 
1900,  at  whidi  time  she  wai 
parraitly  4  or  5  years  of  age. 

Gore,  another  witness,  testlflii 
known  appellant  for  15  or  1(1 
when  he  first  saw  her,  ahe  wati 
to  accompany  her  motiier,  who 
ing  for  the  witness;  that  at 
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pellant  appeared  to  be  about  3  or  4  years 
of  age. 

[1,  II  We  are  Impressed  with  the  view  that 
the  evidence  presets  an  issue  at  fact  touch- 
ing the  age  of  aiH>ellaat,  and  that  the  solu* 
tion  of  the  issue  by  the  trial  court  upon  the 
confli<;tlng  testimony  Is  conclusive  on  appeal. 
The  census  reports  are  not  conclusive.  See 
Mlreles  v.  State,  83  Tex.  Cr.  R.  606,  204  S. 
W.  861,  and  cases  cited  therein.  Whether 
they  were  In  the  instant  case  ori^al  evi- 
dence may  be  questionable.  Wharton's  Grim. 
Evidence,  i  310K,  vol.  2,  p.  604.  They  seem 
to  have  been  received  as  corroborative  of  the 
declarations  of  the  father  of  appellant  As 
we  understand  the  case,  their  accuracy  de- 
pended aiH>n  his  knowledge  of  the  age  of  bis 
daughter.  Upon  this  he  was  confessedly  un- 
certain at  the  time  of  the  trial,  and  pos- 
sessed, at  the  time  he  gave  the  information, 
upon  whldk  Uie  cmsus  reports  were  based, 
no  more  definite  knowle^.  Some  of  these 
reports  tondilng  upon  tiie  date  of  tbe  birth 
of  appellant  are  lit  conflict  with  her  testi- 
mony upon  file  same  subject,  and,  upon  the 
whole,  Ibe  matter  turns  upon  a  questtm  of 
tact  which  it  was  tlie  province  of  the  trial 
Judge  to  determine. 

Thte  Jndgmcmt  Is  affirmed. 


SANCHEZ  V.  STATE.  (No.  0376.) 

(Court  of  Criminal  Appeals  of  Texas.  Oct.  19, 
1921.   Rehearing  Denied  Jan.  11.  1922.) 

1.  Crimlaal  law  «=»li66i/2(8)— Refasal  to  dis- 
miss vsalremas  for  eauaa  held  not  rsvarsHils 
error. 

Thoagh  opinions  formed  by  veniremen  and 
'the  sources  thereof  were  not  such  as  would 
apparently  characterise  them  as  Impartial  Ju- 
rors, within  Code  Gr.  Proc.  1911,  art  692,  eobd. 
IS,  error  in  refusing  to  dismiss  them  was  not 
sufficient  for  reversal,  where  neither  served 
on  the  jury  that  tried  defendant 

2.  CrlMlnal  law  «B»I34(I)-Msttoa  to  skasH 
vsaoo  00  grssNd  af  prsjndfos  aot  ooasldarod 
la  abaaaoa  el  eompamatorB. 

A  motion  to  change  the  venue  on  the  ground 
of  prejudice  will  not  be  considered  where 
compurgators,  as  required  by  Code  Cr.  Proc. 
1911,  art  628,  were  not  obtainable. 

3.  CrlBiiaal  law  «»l  166^2(8)— Rsfssal  to  dla- 
ailao  jiror  hold  not  revorslblo  error. 

Where  bUI  of  exceptions  showed  that  a 
Juror  to  whom  objection  was  made  stated  be 

was  without  bias  or  opinion,  but  on  cross- 
exsDunation  that  he  had  heard  and  read  about 
the  case,  but  had  formed  no  opinion  and  codjd 
render  an  impartial  verdict,  whereupon  defend- 
■  ant's  counsel  passed  him,  but  after  state's 
counsel  accepted  him,  challenged  him  for  cause, 
whereupon  the  court  re-examined  him,  and  he 


stated  he  could  try  d^endant  steely  on  the  evi- 
dence, and  defendant  renewed  the  dWleage. 
which  was  overruled  aad  the  Jnior  swMn,  aad  a 
peremptory  diaDenge  was  not  used,  oouuel 
stating  to  the  court  ttiat  he  wanted  the  juror 
forced  on  him,  tiie  judgment  will  not  be  revers- 
ed, the  juror  not  being  subject  to  Buch  disquali- 
fication as  would  prevent  its  waiver,  and  not 
having  been  forced  on  defendant 

4.  CrinJaal  law  «s>9M(IS)— EvMooeo  hoM  Is 
show  that  death  pesalty  agalaot  Moadaafi 
aooomplleos  was  aot  ooasldsrod  as  roasoo  for 
like  pnslshaoot  lo  dofondaat'a  omo. 

Bv^lene^  on  defendant's  motion  for  new 
trial,  that  all  axc^t  one  of  the  jurors  knev. 
in  advance  of  his  selection,  of  previous  convic- 
tions and  assessment  of  penalties  on  defend- 
ant's accomplices,  and  that  one  knew  of  tbe 
previous  trial  of  one  of  codefendanta  before  it 
attended  court  and  <fid  not  learn  of  the  other 
conviction  after  liis  selection,  htU  to  sostaio 
the  court's  finding  that  the  death  penalties 
sessed  in  the  companion  cases  had  not  been 
referred  to  by  the  Jnrora  aa  a  reason  for  pv- 
ing  a  Uke  punishment  In  defendants  ease. 

5.  Criminal  law  ^1 134(10)— State  of  paMie 
mifld  and  diffioulty  of  soleeting  Isi partial  Jaiy 
not  available  on  appeal. 

Though  the  fact  that  the  public  mind  wa3 
shocked  by  the  murder,  and  that  knowledge  of 
the  result  of  previous  trials  of  defendant's  ac- 
coraplices  rendered  it  difficult  to  select  an  im- 
partial jury  might  appeal  to  the  trial  judge  ia 
considering  whether,  on  bis  own  motion,  hf 
should  change  the  venue,  such  conditions  are 
not  available  tm  appeal  except  to  impose  on 
the  coort  the  duty  to  earofully  scrutiBiae  tiie 
record,  and  accord  accused  the  benefit  of  everj 
legal  doubt  as  to  the  fairness  of  his  trial. 

6.  Jiry  «=s>(OI— Jurors'  kaowMge  of  rosolt  e( 
trials  of  oodefentfants  did  not  disqaaUfy  tbaa 
unless  they  formed  opIoloBS  tberofroai. 

Jurors'  knowledge  of  the  result  of  previous 
trials  of  codefendants  did  not  diaquali^  them, 
unless  they  had  formed  opinions  therefron  • 
concerning  the  guilt  or  innoieence  of  acenacd. 

7.  Criminal  law  «=»ll58(8)-«oorfa  SadiH 
that  Jurors  did  aot  naks  Inpropw  mo  ef 
knowledge  of  oodofendanu*  ooavloUoaa  asi 
seatonoos  hold  bladlai  oa  appoUato  ooart 

^e  finding  of  the  trial  judge  that  juron. 
who  knew  of  the  rosult  of  previous  trials  of  de- 
fendant's coprincipals,  did  not  ase  soch  knowl- 
edge to  bring  about  his  conriction  or  enhance 
the  penalty  against  him  is  binding  on  the  ap- 
pellate court  where  based  on  conflicting  testi- 
mony. 

8.  Crinlaal  law  <  nBOT  nmlssloa  of  ooaras- 
sloR  of  aoooBplloo  oogvMod  aad  sMteaosd  te 
death  hold  proper. 

In  a  prosecution  for  murder,  tiie  axclnsin 
of  the  confession  of  an  accomplice  who  kid 
been  convicted  and  sentenced  to  death  that  be 
and  another  kilted  deceased,  and  that  defendant 
had  nothing  to  do  with  it  was  not  erroneou.<. 
such  extrajudicial  statement  of  one  beyond  tb? 
reach  of  the  law  being  inadmissible. 


^s»For  oUur  cues  Me  sam*  toplo  sad  KBT-NUUBBR  la  all  Kejr-Nvmberea  Dlgeate  and  XBd«MS 
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9.  CrinlMl  law  «s9ltil<3)— Appellata  ooart 
boHotf  by  raaftalc  hi  MH  of  exooptfww. 

In  determlnfai;  wfaetiier  defendanf b  riglits 
were  abridged  br  not  glTrng  fail  coonsel  time 
to  prepire  for  trial,  the  qipellate  eonrt  to 
bound  by  the  redtala  in  the  trial  court'i  UU 
of  czceptiona. 

Ameal  from  District  Court,  Falls  County ; 
Prentice  Oltorf,  Jodce. 

Pedro  Sanches  wan  convicted  of  murder, 
and  be  appeals.  Affirmed. 

Nat  Llewellyn,  of  Marlln.  for  appellant 
R.  H.  HamlltCKi,  Aast  Atty.  Oen.,  for  the 
Btata 

HOBROW,  P.  J.  The  conviction  la  for 
tlie  murder  of  Oscar  Sbarp;  appellant  is 
condemned  to  suffer  death. 

The  facts  dertioped  are  not  dlTferent 
from  those  In  the  companion  cases.  Is- 
rael T.  State,  230  S.  W.  dSl;  and  Flores  t 
State,  231  S.  W.  786. 

IstaA,  Blorae,  and  appellant,  Sandies, 
wore  confined  In  the  county  jail.  Fiona  bad 
tbe  privilege  of  the  "run-around."  Sbarp,  a 
deputy  ah»lff,  while  feeding  tbe  prisoners, 
was  seised  1^  Flares  and  assaulted,  by  le- 
rad.  Flores,  obtalnlnff  Sharp's  plsUA,  shot 
him  to  death.  Appellant,  according  to  tbe 
state's  witnesses,  participated,  seizing  tbe 
deceased  around  ttm  legs  and  Staining  po»- 
sesslCT  of  tbe  Jail  keys.  The  keys  were 
wrested  tma  him  by  anoOter  prlsonar,  -who 
threw  tbemout  Oie  door  and  gave  tbe  alarm. 
In  Borate  trials  antecedent  to  tbat  of  ap- 
pellant, tbe  death  penalty  was  assessed 
against  botb  Flores  and  Israel. 

Appellant  Inslsta  tbat  he  was  denied  tbe 
righte  aecwded  htm  under  artlciee  672,  S78. 
and  558,  Code  Crim.  Proc. ;  that  is,  he  was  not 
given  the  braeflt  of  the  mandatory  statute  re- 
quiring that  he  be  served  with  a  copy  of  the 
return  of  the  venire  writ  one  day  before  the 
trial,  that  his  aHx>inted  counsel  waa  not 
given  time  to  pr^are  for  trial,  and  that  the 
two  days  allowed  by  statute  for  flllog  the 
pleadings  were  not  accorded  him.  The  facts 
net  out  In  the  bills  of  exertions  which  were 
prepared  by  the  court  fall  to  su^rart  aK>el- 
lant's  complaint  The  copy  of  tbe  return  on 
tbe  venire  writ  was  served  upon  him  several 
days  before  tbe  trial.  His  case  was  origi- 
nally set  for  the  22d  of  the  month,  later  post- 
poned to  tbe  26Ui,  and  subsequently  defer- 
red to  the  28th  of  the  month.  Tbe  counsel, 
anwinted  some  10  days  prior  to  the  first 
setting,  reio'eseuted  the  appellant  the 
24th,  when  he  was  permitted  by  the  court  to 
withdraw,  and  another  appointed  in  his 
stead.  The  new  appointment  was  made  on 
the  aftemo<Hi  of  the  24th,  but  the  counsel 
failed  to  see  the  appellant,  and  did  not  have 
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the  pepes'B  In  the  case  un 
.the  28tb  of  the  month.  Fa  i 
papers  was  due  to  the  abi  i 
though  they  might  have  b 
the  deputy  had  counsel 
one.  Oouns^  was  told  by 
hearing  of  Ills  motion,  th 
blm  Budi  time  as  he  dee  i 
prepare  and  file  any  motL 
ed,  Including  tbe  motion 
and,  in  tut,  be  did  poe^  i 
three  days. 

(1}  Bills  of  axesptions  I  ; 
and  8  refer  to  the  acticn  c 
fusing  to  sustain  tbe  app  i 
of  certain  veniremen  for  c  i 

Yeolranan  Untbicmu  si 
(MU  No.  6)  tbat  be  bad  lea 
idde,  and  exprened  an  o]  i 
aU  wbo  tofHk  part,  but  ti: 
whether  an>eUant  was  a  pi  : 
that  be  waa  aware  of  tbe  i 
against  those  who  had  bee 
of  the  <s)taiioa  tbat,  if  ai>pe  . 
was  shown  with  tbe  comn  ! 
fense,  be  should  be  dealt  i  I 
manner  as  woe  hla  aaaocia  i 

Tbe  attitude  of  Juror  J« 
was  not  materially  dlffere 
Linthloim,  save  that  be  wa  i 
deceased  of  long  standing 

Venireman  Davis  (bill  No.  ' 
not  heard  of  the  trials  ol 
cases,  was  aware,  in  a  gen 
evidence.    He  said: 

"I  feel  that  I  have  an  opiD  i 
would  take  that  opinion  in  I 
ibink  that  it  woiUd  take  lest 
tabUah  tbe  defendant's  soil 
if  I  bad  not  formed  an  opinioi 
cases.  It  woDld  take  evidenc 
opinion  I  now  have.  I  would  I 
vinced.  The  defendant  woult 
that  evidence  in  to  convince  i 
not  guil^." 

This  (^inl<Hi  was  ^tablia  i 
he  had  read  Ir.  the  newspapt ' 
had  heard.   The  juror  expr  i 
examination,  the  belief  tba 
aedde  the  opinion  and  becoi  i 
diced  Juror,  and  said  that  fi : 
was  aware  of  the  fact  tha 
was  with  the  parties  who  hac 
with  tlie  killing  of  Sharp.  ^ 
pared  to  say  that  the  trial  ;  i 
ranted  in  refusing  to  sustaii  i 
for  cause  for  the  Jurors  named 
formed  by  the  veniremen  a 
thereof  were  not  such  as  wc 
characterize  them  as  tmpartlei 
the  purview  of  tbe  statutes 
See  Code  Crlm.  Proc.  art  I 
Vernon's  Texas  Crlm.  Law, 
note  30,  and  cases  cited;  al; 
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States  84  T«E.  Or.  B.  S,  28  S.  040;  and 
other  eases  Uated  by  Mr.  Brancli  In  Ills 
Texas  Fenal  Oode,  H  608,  609.  The  eoa- 
dodon  of  the  Tenlremen  that  th^  might 
discard  their  opinions  and  render  an  Im- 
partial verdict  was  not,  under  the  drcom- 
stances,  eonduslTe  ot  tbelr  Impartialltsr. 
Gallaher  r.  State.  40  Tex.  Cr.  B.  SOT,  60  S. 
W.  868.  Asentolng  ttion  not  to  have  been 
Impartial  Jurors,  Inasmuch  as  neither  of 
them  served  on  the  Jury  that  tried  the  ap> 
peilant,  the  error  in  refusing  to  dismiaw  them 
was  not  alone  suffldoit  to  work  a  rerereal 
of  dw  judgment.  Morrlscu  t.  State.  40  Tex. 
Gr.  B.  499.  61  S.  W.  358;  Taylor  v.  State^  44 
Tex.  Cr.  B.  546,  72  S.  W.  896;  Reynolds  t. 
State,  71  Tex  Cr.  R.  454,  160  S.  W.  S64 ;  Hav- 
ard  V.  State,  78  Tei.  Or.  R.  578, 166  S.  W.  607 ; 
Myers  t.  State,  7  Tex.  App.  658;  and  other 
cases  llBted  In  Branch's  Tex.  Penal  Code,  fi 
648,  p.  270. 

The  established  rule  appears  to  be  that  to 
secure  a  rerersal  by  reason  of  an  erroneous 
failure  of  the  trial  Judge  to  sustafai  thecbal' 
lenge  of  Tenlremen  for  cause  tlie  bill  of  ex- 
cations  must  show  injury,  and  where  the 
bill  falls  to  show  that  the  error  resulted  In 
forcing  upcm  the  jury,  against  appellant's 
will,  an  objectionable  juror,  it  is  insuffldeut 
to  comity  with  the  rule.  VlUereal  t.  State, 
61  S.  W.  761 ;  Mays  v.  State,  50  Tex.  Or.  B. 
170,  96  S.  W.  320;  Galan  v.  State,  76  Tex. 
Or.  B.  619,  177  S.  W.  125 :  Hudson  t.  State, 
28  Tex.  App.  323,  13  8.  W.  388;  Sutton  T. 
State,  81  Tex.  Or.  R.  208.  20  S.  W.  66^;  Al- 
strop  T.  State,  31  Tex.  Cr.  R.  460,  20  S.  W. 
980 ;  Green  v.  State,  49  Tex.  Or.  E.  647,  98 
S.  W.  1059;  Campos  v.  State,  60  Tex,  Cr.  R. 
291,  97  S.  W.  100;  Laliue  v.  State,  51  Tex. 
Or.  R.  162.  101  S.  W.  1006 ;  Wyres  T.  State, 
74  Tex.  Or.  R.  28,  166  S.  W.  1151.  This  Is 
not  shown  In  either  of  the  bills. 

[2,  SI  A  motion  to  change  the  Tenne  upon 
the  ground  of  prejudice  was  prepared  and 
sworn  to  by  the  ai^i^llant,  but  compurgators 
were  not  obtainable.  These  were  essential 
to  require  Its  c<m^deratlon  as  an  application 
upon  the  part  of  tiie  appellant  Code  Crim. 
Proc  art  ^28.  The  court  rl^tly  sustained 
an  exception  to  It  Mltdiellv.State.48Tex. 
612;  O'Neal  t.  State,  14  Tex.  App.  682; 
Macklln  v.  State,  88  Tex.  Gr.  B.  197,  109  S. 
W.  145;  Gibson  T.  State,  53  Tex.  Or.  B.  349, 
110  S.  W.  41.  The  court  as  disdosed  by  the 
bill,  considered  whether  it  was  his  dut7  to 
change  the  venue  on  his  own  motion.  Bill 
of  exceptions  No.  13,  relating  to  this  matter, 
was  prepared  by  the  trial  judge.  From  It 
it  Is  made  to  appear  Chat  there  were  100 
men  drawn ;  71  summoned.  A  number  were 
excused  by  agreement  Fifty  appeared  and 
were  exhausted  without  obtaining  a  Jury. 
Talesmen  were  called,  and  after  the  exam- 
ination of  a  total  ot  103  men,  the  jury  was 
complete.  Sixty-two  were  excused  upon 
cfaaUmge  tm  caiu&   Twelve  were  per^p-i 


torlly  chaUengad  by  flie  atate^  and  17  were 
excused  upon  peremptory  challenges  of  the 
appellant  Of  ttiose  excused,  IS  were  be- 
cause o£  consdoitiouB  scruides  against  cap* 
Ital  pnnt&hmait;  4  wwe  preitQdloed  i^aiast 
the  nationality  to  wtdiSi  the  app^ant  be- 
longed. Of  those  peremptorily  challenged, 
only  4  Imd  an  opinion.  Tea  of  tbo  12  Jnrora 
who  oetveA  had  no  OBinioiit  while  2  had 
qualified  o^nims  obtained  ttom  bearaay, 
which  would  not  Influence  their  yerdlct 

AU  of  the  Jurore  who  sorved  waie  aoecpted 
by  the  appellant  before  the  exhaustion  of  bis 
15  peremptory  challenges,  vrlth  the  excep- 
tion ct  the  Juror  Jobnsoii.  The  bill  ot  ex- 
ceptions shmvs  that  Johnson  stated  that  he 
was  "without  bias,  prejudice  or  oi^lon." 
On  cross-examination,  he  said  he  had  heard 
something  about  the  case,  and  read  of  It 
when  It  occurred,  and  heard  it  discussed,  but 
had  formed  no  opinion  as  to  what  should  be 
done  with  the  participants ;  had  glT«i  it  but 
little  thought;  that  he  had  no  doubt  that 
Sharp  Was  dead,  and  beSieved  he  was  killed 
in  jail,  and  that  he  had  beard  it  reported  that 
he  was  killed  by  two  Meiicans  and  a  negro 
who  were  trying  to  escape ;  that  there  was  no 
doubt  In  hia  mind  as  to  those  facts ;  that  he 
had  known  Sharp  about  10  years ;  liked  him 
as  a  man,  but  bad  bad  no  business  with 
him ;  that  he  could  render  an  Impartial 
diet.  Upon  conclusion  of  this  examination, 
no  point  was  made  touching  his  quallBca- 
tlons,  but  appellant's  counsel  said.  "We  pass 
the  juror,"  and  state's  counsel,  after  delib- 
eration and  cfmference  among  themselves, 
acc^ted  the  juror.  Upon  this  happralug, 
counsel  for  appellant  challenged  him  for 
cause  because  **it  appears  that  the  juror  had 
heard  all  the  facts  In  the  case  and  said  be 
thought  It  was  true."  The  court  then  re- 
examined ^e  juror,  end  he  stated  that  he 
had  no  opinion  whatevw  about  this  case; 
that  he  could  try  the  defendant  solely  on  the 
testimony  In  the  case,  uninfluenced  by  any- 
thing he  had  heard  or  any  information  as  to 
bow  It  hai^ned,  and  the  tact  that  be  bad 
an  opinion  that  Sharp  was  Mlled  wouM  have 
no  bearing  npon  bis  passing  -upon  the  tes- 
timony impartially ;  tiiat  he  could  and  would 
disregard  anything  he  had  heard  about  it 
and  try  Gie  case  on  the  erldoiee  adduced  on 
the  trial.  The  counsel  for  aj^Iant  did  not 
furthw  cross-examine  flie  juror,  but  raiew- 
ed  his  challenge  for  cause,  vrtitdi  was  over- 
ruled, and  the  juror  sworn.  No  ezcepUoa 
was  reearved  to  the  mllng  of  tiie  court  at 
the  time,  nor  was  it  indicated  that  flie  Juror 
was  objectionable  on  any  other  ground;  aor 
was  any  request  made  to  be  acetuded  the 
privilege  of  exercising  peremptory  challenge, 
though  the  court  had  taken  such  action  in 
two  previous  instances.  As  soon  as  the  Ju- 
ror was  sworn,  appellant^s  coimsel  stated  to 
the  court  that  "he  wanted  the  juror  forced 
on  him*"  and  did  not,  at  any  tima,  take  or 
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have  noted  any  exception  to  tbe  orerroUng 
of  Ms  cballenge  for  cause. 

This  bill  pertains  solely  to  the  action  of 
tbe  court  in  ftiHng  to  diange  the  Tenue.  If, 
however,  that  part  of  it  towAilng  the  action 
of  the  court  with  refiereooa  tj>  the  Juror 
Joimson  may  he  glren  eltect  sb  though  it 
were  a  part  ot  bills  of  exceptions  6,  7,  and  9 
xelatinff  to  failiue  to  sustain  peremptory 
duillaiges,  It  does  not  disclose  facts  which 
would  warrant  this  court  In  ordering  a  re- 
Tersal  of  the  Judgmmt.  At  the  time  the 
appellant  passed  the  juror  and  the  state 
accepted  him,  appellant  knew  of  him  all  that 
he  knew  at  tb»  time  be  ultimately  made  his 
dulloigeL  It  cannot  be  Justly  contended 
Oat  the  jnror  was  subject  to  sucb  dlaqual- 
Iflcatkn  MM  would  prerant  -tts  waiver  (Poole 
T.  Stat^  45  rex.  Or.  R.  B48,  78  B.  W.  666), 
and  the  conduct  of  fbe  at^MBDaiit  wit3i  ref- 
exonoe  to  him,  if  not  s  walrar,  was  uptm  the 
border  line  (Horbach  States  48  Tex.  260; 
Baker  v.  State,  8  lez.  App^  626;  Drake  t. 
State,  B  Tex.  App.  666;  McMillan  t.  State, 
7  Ain».  142.  Bven  after  the  sbite  had 
accepted  him  and  tbe  court  had  overruled 
appdlant's  chall^ige  far  cause,  he  did  not 
seek  the  prlTilege  of  exercising  peremptory 
challenge.  Whether  Johnson  was  an  objec- 
tionable Juror,  within  ttie  scope  of  that  term 
as  d^ned  by  the  decisions  of  this  court,  is 
doubtful.  See  Hudson  t.  State,  28  Tex. 
Cr.  R.  388,  13  S.  W.  888;  Maines  t.  State, 
35  Tex.  Cr.  R.  113,  31  S.  W.  667;  Keaton 
V.  State,  40  Tex.  Cr.  B.  145,  49  S.  W.  90; 
Connell  r.  State,  46  Tex.  Cr.  R.  163,  75  S. 
W.  512.  Assuming  that  he  was,  however,  the 
bill  does  not  show  that  he  was  forced  upcn 
the  appellant  against  his  will.  This  we  in- 
fer tawa  the  redtal  in  the  bin; 

.  "As  soon  as  tb«  Jaror  was  sworn,  ■ppeUant's 
comtsel  stated  to  the  eonrt  that  'he  wanted  the 
Jnror  forced  on  him,'  and  did  not  at  any  time 
take  or  have  noted  any  exception  to  the  over- 
mling  of  his  challenge  for  caaBe." 

^e  bill,  as  indicated  above,  Is  addressed 
to  the  action  of  the  court  in  refusing  to 
diange  the  venue,  and  to  that  action  excep- 
tion is  reserved. 

[4]  The  appellant  sought  a  new  trial  upon 
the  ground  that  the  Jury,  in  their  retirement, 
received  new  evidence,  namely,  the  tact  that 
Plores  and  Israel  had  been  convicted  and 
giren  the  death  p^ialty  for  the  same  off^se^ 
and  ^at  sudi  evUence  was  used  against  the 
appellant.  The  evidence  heard  upon  this 
issue  is  set  out  in  a  bill  of  exertions  pre- 
pared by  the  trial  Judge  in  lieu  of  the  one 
tendered  by  the  appellant  In  the  bill.  It  is 
spedflcally  stated  that  the  court  had  found 
as  a  fact  "that  no  new  evidence  was  received 
by  the  Jury  In  Its  retirement,  and  that  the 
evidence  did  not  sustain  ai^lanfs  claim 
that  <Hie  or  more  of  the  Jurors  argued"  or 
said  Biat  the  death  penalty  ought  to  be  as- 

28tf&Wv-«7 


sessed  because  It  was  assessed  In  ttie  com- 
panion cases.  It  is  stated  In  the  bill  that, 
with  one  exception,  each  of  the  Jurors  knew 
in  advance  of  his  selection  of  the  previous 
conviction  of  the  codefoidants.  aHc^,  the 
excepted  Juror,  knew  before  he  came  to 
court  that  one  of  the  participants  had  beai 
convicted  and  the  death  penal^  assessed 
against  him,  and  that  he  learned  that  the 
other  was  in  like  situation  after  he  came 
into  court,  hot  whether  aflrac  he  became  a 
Juryman  he  could  not  say.  On  the  first 
baUot,  all  members  of  the  Jury,  save  Hud- 
sMii,  were  ftnr  the  deettk  penal^.  Hudson 
testified  on  the  bearing  of  the  motion  for 
new  trial  that  he, knew  ot  the  result  of  the 
trial  of  the  appdlant^s  codefendants  before 
he  was  taken  as  a  Juror,  and  that  he  knew 
of  no  references  to  the  other  cwvictions 
\rtitle  he  was  on  the  Jury.  It  appears  ftom 
the  bill  also  that  Hndson's  knowledge  was 
developed  in  his  yoSt  dire  examination ;  that 
with  the  knowledi^  he  was  selected  as  a  Ju- 
without  objection. 

In  the  examination  of  the  wltnesdes  ref- 
erence was  made  to  their  testimony  upon 
the  former  trial,  and  In  the  case  the  conduct 
of  FlOTes  and  Isra^  was  the  subject  of  fre- 
quent reference.  ■  The  evidence  showed, 
without  dispute,  that  Flores  fired  the  fatal 
shot,  and  it  was  the  states'  theory  of  appel- 
lant's case  that  he  was  a  principal  olfender, 
and  the  matter  was  so  submitted  to  the  Jury. 

We  have  carefully  examined  the  testimo- 
ny embraced  In  the  bill,  which  was  heard 
upon  the  motl<m  for  new  trlaL  From  the 
testimony  <tf  the  Juror  Atkins,  standing 
aUm^  the  Infarence  would  be  properly  drawn 
that  In  the  Jury's  dlscnssion  the  fact  that 
the  death  penalty  had  been  assessed  in  the 
ccsnpanion  cases  was  refured  to  as  a  reason 
for  giving  a  like  punishment  in  appellant's 
case.  The  cross^xamlnatlon  of  the  Juror 
Atkins,  takm  In  connection  with  the  testi- 
mony of  the  other  Jurors  who  testified  on 
the  motion  for  new  trial,  leaves  the  record 
In  such  shape  as  would  not  Justify  us  in 
overturning  the  finding  of  the  trial  Judge 
that  the  averment  in  the  motion  for  new 
trial  was  not  sustained.  That  all  of  the 
Jurors  save  Hogg  knew  of  the  previous  con- 
victions and  assessmoit  of  the  death  penalty 
Is  obvious,  and  the  record  reveals  nothing 
controvOTtiDg  the  court's  condusion  to  that 
effect;  that  Hogg  knew  of  the  previous  trial 
of  one  of  the  codefendants  before  he  attraded 
court  is  definitely  established,  and  the  rec- 
ord sustains  the  finding  of  the  trial  Judge 
that  It  was  not  shown  that  he  had  learned  of 
the  other  c(Hivlction  after  his  selection  as  a 
Juror. 

[1,6]  Retrial  <tfeadi  of  the  three  (barged 
with  tlie  homldde  followed  the  death  of  thtt 
deceased  in  rapid  succession.  The  puUle 
mind  was  no  doubt  shocked  by  the  murder 
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of  the  offlc«r,  taken  at  a  dlsadva&tage  whUe 
be  was  In  tbe  dlscharse  vt  his  duty.  Tbe 
Imowledse  of  the  Jurws  of  the  resnlt  of  tbe 
previous  trials  alone  rendered  It  difficult  to 
select  an^  impartial  Jury.  Tbe  axidltlons, 
however,  concerning  the  trial,  while  they 
mlj^t  have  appealed  to  the  trial 'judge  la 
considering  whether,  upcm  hla  own  motion, 
he  BhoQld  <diaiige  the  vwa^  are  not  avail- 
able  ui>on  apDeel  except  to  Impose  tQKUi  the 
court  thA  duty  to  give  to  tbe  record  a  most 
careful  acnitliiy  and  to  accord  to  th«  accus- 
ed the  benefit  of  every  legal  doubt  arising 
from  the  record  as  to  the  faimesB  of  bis 
trlaL  The  knowledge  of  the  Jurors  of  the 
resnlt  of  the  trials  of  the  oodatendants  did 
not  dlsqualU^  tb«n  unlea,  upon  such  knowl- 
edge^ they  bad  formed  opinions  concerning 
the  guilt  or  Innocence  of  the  accused.  Sucb 
is  the  dedaraUon  of  this  court  In  Thmn^ 
son's  Oas^  10  Tex.  App.  898;  Johnsmi  v. 
State,  21  Teac  App.  379.  17  S.  W.  2B2;  Stea- 
gald  T.  State,  22  Tes.  App.  488,  8  a  W.  771; 
Suit  T.  States 30  Tex.  App.  323, 17  8.  W.  458; 
Piersou  T.  State,  21  Tex.  App.  67.  17  S.  W. 
468;  Peddy  v.  State.  81  Tex,  Gt.  B.  650,  21 
S.  W.  642. 

[7]  If  the  erldeace  sustained  the  allega- 
tions In  the  motion  for  new  trial  that  the 
result  of  the  other  trials  was  urged  and  used 
against  the  ai^llant,  a  diCTereot  and  serious 
question  would  arise.  The  theory  upon 
wlilch  one  who  Is  aware  (tf  the  ctmvictlon  of 
the  codefendants  is  held  qualified  Is  the 
conclusion  that  he  will  be  Impartial,  arising 
from  bis  statement  that  the  knowledge  men- 
tioned will  not  InfluCTce  in  the  conduct 
of  the  trial,  mis  theory  would  be  Incon- 
sistent with  tbe  subsequent  conduct  of  the 
juror  hi  using  his  knowledge  of  the  result 
of  the  trial  of  the  coprlndpals  to  bring 
about  the  conTlctlon  of  the  accused  on  trial 
or  enhance  the  penalty  against  him.  Weaver 
V.  State.  86  Tex.  Gr.  B.  11^  210  S.  W.  60S. 
The  finding  of  the  trial  Judge  that  such  use 
was  not  made  of  the  knowledge  of  the  Ju- 
rors, based  as  it  is  vpoc  conflicting  testi- 
mony, Is  binding  upon  this  court  Howe  t. 
State,  77  Tex-  Cr.  R.  108,  177  S.  W.  500; 
Shaw  r.  State,  82  Tex.  Cr.  R.  155,  22  S.  W. 
688;  Branch's  Ann.  Texas  Penal  Code,  |  674; 
Potts  V.  State,  66  Tex.  Or.  R.  47,  llfl  S.  W. 
635. 

[I]  Complaint  is  made  of  the  exclusion  of 
the  confes8i(Hi  of  Jordan  Israel  to  the  eCTect 
that  he  and  Floree  killed  the  deceased,  and 
that,  the  appellant  had  nothing  to  do  with  It 
Tbe  extrajudicial  statement  of  ImtA  that 
be  and  Flores,  and  not  the  appelant,  took 
part  in  the  honii<dde  was  not  admissible. 
Swdi  has  been  the  ruling  of  this  court  <hi 
numerous  occadons.  Bowen  r.  State,  3  Tex. 
App.  818;  B<At  v.  States  0  Tex.  App.  S83; 
WaUh  T.  State.  85  Tex.  Cr.  B.  216,  211  S. 
W.  241.  The  same  rule  has  received  tlie 
aanctloo  of  flia  text-writers  as  well  as  the 


courts  In  other  Jnrlsdlcttcms.  Wharton's 
Grim.  Evidence,  voL  1,  p^  476,  and  note  in 
Anier.  State  B^.  voi.  131,  p.  77a  Upon  the 
subject,  Mr.  Wfaartcm  aaya: 

"ASowlDg  proof  of  hmoeeBce  hr  tbe  self- 
assnmed  blatpe  of  one  beyond  the  reach  of  tbt 
law  weald  soon  disorguxixe  criminal  proce- 
dore." 

A  review  of  the  record  reveals  no  weak- 
ness In  the  testimony,  no  ruling  of  the  trial 
court,  nor  act  upon  the  part  of  the  Jury 
which  would  warrant  a  rerersal  of  the  Judg- 
ment. 

It  is  therefore  affirmed. 

On  Motion  for  Rehearing. 

HAWKINS,  J.,  [t]  AppeUant  Inststs  that 
wtt  were  In  error  in  holding  that  bis  rights 
w«e  abridged  In  not  giving  his  counsel  tboe 
to  prepare  for  trlaL  We  have  again  care- 
fully examined  the  bill  of  exceptions  pre- 
senting this  question.  We  are  bound  by  the 
recitals  in  the  bill.  Wheo  the  case  wss 
finally  called  for  trial  cai  Novembw  26th,  tbe 
newly  ai^}Ointed  counsel  desired  further 
time  to  prepare  some  motiims;  and  we  quote 
from  tbe  bill  as  to  what  occurred: 

*•  •  •  •  Before  any  proceeding  of  aoy  kind 
was  had,  tbe  court  stated  to  defendant'a  eonn- 
sel  that  the  court  was  willing  to  give  Mm  aD 
tbe  time  be  tbonght  necessary  for  him  to  pre- 
pare for  and  file  any  motions  he  might  deair« 
to  file,  but  called  attention  to  the  fact  that  it 
woold*  necessitate  tbe  return. <tf  the  spedal 
veniremen  who  were  present  coaatsthig  of 
aboat  60,  and  asked  connael  if  he  bad  any  ob- 
jection to  proceeding  with  tbe  examination  of 
Bucb  jnroTfl  as  were  present  with  tbe  under- 
standing that  adjoomment  would  then  be 
taken  to  Monday  the  29tb,  at  which  time  be 
could  present  any  motions  desired,  and  same 
would  be  heard  end  passed  on  as  seasonablr 
filed.  Gomisel  stated  that  be  was  perfe«tl7 
willing  to  pass  upon  tiie  jurors  present  nndn 
snch  an  understanidlng,  and  no  farther  obieetioa 
to  proceeding  was  made  by  coonsel.  As  soon 
the  jurors  present  were  tested,  court  adjourned 
as  agreed  from  Friday  morning  antil  Mondir. 
On  Monday  defendant  filed  a  motion  to  qnasb 
the  indictment,  which  was  heard  npon  ita  mer- 
its and  overruled.  Defendant  then  filed  a  mo- 
tion for  change  of  venue,  which  was  heard  dd- 
der  the  agreement  made  tfae  preceding  Friday, 
and  overruled  on  demurrer  by  the  state  on  ibt 
ground  that  same  was  not  sapported  by  av 
affidavits  as  required  by  statute.  Defeodant'B 
counsel  thus  bad  all  of  the  27tii  and  28tii  ta 
farther  prepare  for  trial,  and  the  -agreement 
mentioned  was  onderstood  by  all  parties  as 
the  postponement  the  defendant  desired,  sod 
all  that  be  desired:  the  only  gualificatitm  being 
the  agreement  to  test  the  jarors  present  Fri- 
day, which  counsel  for  defendant  agreed  t» 
without  hesitation.** 

Many  other  matters  are  presented  in  tbe 
motion  for  rdiearing.  They  only  aaaert  the 
correctneM  of  t3w  aaslgDmenta  <rf  amr  in 
the  original  brief,  and  qnestian  ttte  coodo- 
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sloDs  annooaoed  In  our  former  oi^on. 
While  all  issues  preeentod  originally  received 
our  most  careful  consldoratlmi,  ;et,  because 
of  th«  seToreet  penalty  known  to  our  law 
bavltig  been  asseraed,  wb  hare  again  pa- 
tlently  examined  Qie  bills  of  exceptions  pre- 
senting the  various  alleged  errors  committed 
oo  the  trial.  We  find  no  occasion  to  write 
again  at  length  with  reference  to  them.  The 
ra-examinatton  has  (mly  confirmed  our  belirf 
that  we  reached  and  announced  correct  con- 
dnalons  In  our  original  (qilnloB,  and  the  only 
ones  properly  dedndble  from  the  record  be- 
fore UBL 

The  motion  for  rehearing  is  ovoruled. 


HIBBITT  V.  STATE.   (No.  0466.) 

(Coart  of  Criminal  Appeals  of  Texas.  Not,  16, 
1021.  Rehearing  Granted  Jan.  11,  1022.) 

1.  CriMlnal  law  «9l09e(3>— Proof  sf  vnn 
■ot  eonsldersd  la  afeaeaoe  of  till  of  sxosiittoM 
ralslag  Issis. 

Qnestion  of  snffldency  of  ftvldence  to  prove 
TcDoe  win  not  be  considered  on  appeal  in  ab- 
Bcnee  of  bill  of  exceptions  presenting  the  Is- 
nnder  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
art  988. 

On  Motion  for  Behearlng. 

2.  Jary  «=3l3l(l5)— ExoluBloa  ef  astwer  to 
^■sstln  to  Jaran  of  voir  tfre  axaHlnatin 
on  grooad  that  qawtltB  was  too  gsnarai  hsid 
error. 

In  prosecution  for  failure  to  support  an  In- 
fant child,  refasal  to  permit  defendant's  attor- 
ney to  examine  jurors  on  their  voir  dire  as  to 
whether  they  believed  that  a  man  should  bo 
ponished  for  failure  to  support  his  child  re- 
tardless  of  the  circumstances  or  reasons  for 
sDdt  fidlwa,  on  the  ground  that  question  was 
too  goatal,  hM  Anror, 

Appeal  from  Hd^iOnnan  Coanty  Court; 
Giles  P.  Lester,  Judge. 

R.  O.  Hibbitt  was  convicted  tot  failure 
to  snmxnrt  his  infant  child,  and  ba  appeals. 
Berersed  and  rananded. 

John  UcGlasBon,  of  Waco,  for  aEV^lant. 
B.  G.  Storey,  Asst  Atty.  Gen.,  for  the 
Stat& 

HAWKINS,  J.  Conviction  was  tor  faUure 
to  support  iu»pellant*a  infant  dhild,  punish 
ment  being  assessed  at  six  months'  imprls- 
onmcnt  in  the  county  Jail. 

Only  one  bUl  of  exceptlcma  appears  in  the 
record.  While  the  Jurors  were  being  ex- 
amined on  th^  T<^  dire,  the  state's  at- 
torney asked  tbem  If  tbey  believed  In  the 
enforcement  ot  the  law  which  makes  it  an 
offoise  for  a  man  to  refuse  to  support  and 
maintain  his  children.   Upon  answer  being 


T.  STATS  '739 

B.W.) 

made  In  ttie  alBrmative^  appellanlfi  eobnsel 
then  asked  them: 

"Do  you  believe  that  a  man  should  be  punish- 
ed for  failure  to  support  his  child  regardless  of 
the  drcomstanees  or  reasons  for  sndh  faflnre?" 

The  court  sustained  the  obJectloB  to  tlila 
question.  We  think  the  auestion  was  entire- 
ly too  gmeraL  It  in  no  portlCDlar  awrlaed 
the  Jury  of,  nor  embraced,  any  defensive 

theory. 

[1]  For  the  first  tlm'  In  hla  motion  for 
new  trial  appellant  queatiCHia  proof  of  venue. 
No  bill  ot  exceptions  preeents  this.laauft 
Under  these  circumstances  ^s  court  la  not 
authorized  to  review  the  matter;  Artlde 
938,  Vernon's  C.  C.  P.;  McGlasson  v.  State, 
38  Tex.  Cr.  B.  351,  43  S.  W.  93;  Thompson 
V.  State,  72  Tex.  Cr.  B.  6,  160  8.  W.  685. 

The  only  other  qaestioo  raised  by  vpel- 
lant  is  that  the  evid^ice  does  not  show  that 
he  failed  to  sqpport  the  child,  or  that  the 
child  was  In  destitute  and  necessitous  dr- 
cumstances.  In  pasatnff  upon  this  issue  it 
la  necessary  for  us  to  look  to  the  states 
testimony  in  its  ratlrety  to  ascertain  if  the 
complaint  la  tenable.  However,  we  do  not 
deem  it  neoessary  to  set  out  here  the  evi- 
dence; because  it  raises  a  question  ot  &ct 
vamij,  and  would  not  be  helpful  to  the  bench 
or  bar  ot  the  state  senerally.  After  a  care- 
ful examUiatlon  of  the  state's  testimony  we 
have  reached  the  conclnsion  that  it  was  aoffi- 
cient  for  the  Jury  to  have  baaed  thereon  its 
llndlng  against  the  contrition  of  appel&nt 
It  ie  true  the  testimony  ta  challenged  in  aome 
particulars  by  that  of  appellant,  but  this 
only  raises  an  issue  of  tact,  which  It  was 
the  province  of  the  Jury  ' to' determine,  and 
they  have  s^ed  Uiat  in  favor  of  the  stateu 
It  is  only  where  there  Is  no  testimony  or 
Insufllclent  testimony  to  suiHOort  a  conviction 
that  this  eoort  irill  be  anthorlied  to  set  It 
aside,  and  not»  ae  In  this  Instance^  where 
there  may  be  a  emifllct  In  the  teetlmonar. 

Finding  no  error  In  the  record,  tho  Judg- 
ment of  the  trial  court  is  afflnned. 

On  Motion  for  B^iearlne, 

[2]  On  further  consideration  and  emisulta- 
tion  we  have  reached  the  con<dnslott  that  m 
woe  In  error  in  holdii^  that  QiequeeUon  pro- 
pounded to  the  Jurors  by  appdlanfa  connsd 
was  too  generaL  An  answer  thereto  might 
have  disclosed  the  attitude  of  some  Juror  up- 
on the  subject  inquired  about  that  would 
have  formed  a  basis  for  a  diallenge  for 
cause,  or,  at  least,  would  have  enaUed  ap- 
i;>ellant  to  exercise  his  r^ht  of  peremptory 
challenge  more  lutelllgently.  Barnes  v. 
Stete,  14  Tex.  Cr.  a  501, 168  S.  W.  858 ;  also 
see  casee  cited  under  note  00,  Vernon's  C 
0.  P.  p.  38a 

It  Is  also  tilled  that  we  were  In  em»  in 
holding  the  evidence  sufficient  to  sustain  the 
convicUoD.   Upon  a  closer  analysis  of  it  It 
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mast  be  oonc^od,  tbat  It  Is  not  w  sfttlsfac- 
tory  and  convlncjng  as  it  mlgbt  be.  It  may 
not  be  the.  same  upoM  another  trial,  If  one 
^8  had.  We  make  no  further  comment  on  it, 
•as  the  case  will  be  imaeaaA  m  the  other 
groond. 

'  The  Oiotlon  for  rehearing  la  granted,  Judg- 
inent  of  cwTlction  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


MAUQIA  V.  STATE.    (No.  6529.) 

(Court  of  Criminal  Appeals  of  Texas.  Jan.  11, 

1922.) 

1.  Criminal  law  «=»l  131  (5}^ppollaiit't  e«- 
oapa  ousted  sppeliate  oosrt  of  Jsrlsdlotloa. 

Appellant's  escape  from  JaQ  pending  appeal 
ousted  appellate  conrt  from  jurisdiction,  under 
Code  Cr.  Proc.  1911,  art  912l 

2.  Criminal  law  131  (7)— Appellate  eosrt's 
Jurisdiction,  lost  by  appellant's  escape,  sot 
restored  by  raoapturs  on  following  day. 

Jurisdiction  of  appellate  court,  lost  by  ap- 
pellant's escape  from  jail  pending  appeal,  was 
not  restored  by  recapture  on  following  day. 

AK>eal  from  District  Court,  Coleman  Coun- 
ty; J.  O.  Woodward,  Judge. 

J.  G.  Mangla  was  convicted  of  hnrg^Uury, 
and  he  appeals.  Appeal  dismissed. 

T.  H.  Strong,  of  Coleman,  for  appdlant 
B.  O.  Storey,  Asst.  Atty.  Geo.,  for  the 
State. 

MOBBOW,  P.  J.  The  arq^  Is  from  a 
^dgment  convicting  the  appellant  of  the 
offense  of  bntglary. 

[1,  2]  The  Assistant  Attorney  (Smeral  sug- 
gests the  escape  of  appelant,  attaching  the 
affidavit  of  the  sheriff  of  Coleman  county  to 
the  effect  that  the  aiv^ant  escaped  from  Jail 
on  the  20th  day  of  December  last  and  was 
recaptured  on  the  following  day.  This  es- 
cape ousted  this  court  of  jurisdiction  of  his 
appeal.  Code  of  Crlm.  Proc.  art  912.  Jn- 
riedictlon  Is  not  restored  by  his  recapture. 
Lunaford  v.  State,  10  Tex.  App.  118;  Ex 
parte  Wood.  19  Tex.  Aiw>.  46;  Loyd  v.  Stat^ 
19  Tex.  App.  137. 

The  appeal  is  dismissed. 


MOODY  V.  STATE.   (No.  6567.) 

(Court  ot  Criminal  Appeals  of  Texaa.  Jan.  11, 
1922.) 

I.  Criminal  law  ^»I098— Queatloas  and  a>- 
swera  naneeessary  la  atatemeat  of  facts. 
It  is  not  proper  or  necessary  to  insert  Quee- 
tioas  and  answers  In  the  statement  of  facts  in 


order  to  m^e  idaln  any  ruUns  of  the  lower 
court,  as  the  bill  of  exceptiona  should  be  com- 
plete, and,  if  not  so  when  presented  for  filing* 

it  should  be  rejected. 

2.  Criminal  law  «=9l  120(8)  —  Admlsslan  of 
statemeats  as  rss  goata  aot  reviewed  whoro 
Mil  of  axeeptlois  falla  to  show  laadnlaslbll- 

Ity. 

In  proaecutioD  for  assault  to  murder,  it  can- 
not be  said  that  court  erred  In  admitting  in 
evidence  atatementa  made  by  the  comidaiBing 
witness  to  the  doctor  irtiea  he  arrlred  at  the 
place  where  the  trooUe  oocorred.  where  the  UB 
of  exceptions  does  not  show  how  Inat  after  the 
assault  such  statements  were  made,  and  the 
court,  upon  approving  the  bill,  stating  that  the 
evidence  was  admitted  aa  part  of  the  rea  ges- 
te. 

3.  drimlnal  law  «3»406(2)  —  StatoaoNto  beM 
aot  shown  Inadmrssihie  at  havlag  hooa  aiatfo 

while  under  arrest. 
Mere  fact  that  the  sheriff  came  to  where 
accused  was,  or  had  talked  to  him  after  he  had 
assaulted  the  complaining  witness  and  prior  to 
the  making  of  certain  statements,  did  not  show 
an  arrest  whidi  would  exdodo  such  statements. 

4.  Wltneasea  «s»2e6(4)  .  Character  witaesa 
sboald  aot  be  permitted  to  testify  on  rodlroet 
that  ha  would  believe  a  witaoss  oo  oath. 

Witnesses  introduced  by  the  state,  who  gave 
testimony  that  the  general  repntati<m  of  pros- 
ecuting witness  for  truth  and  veracity  was  good, 
should  not  have  been  permitted  to  answer  ques- 
tion of  county  attorney,  after  being  cross-exam- 
ined and  tnioed  back  to  the  state,  "Would  yon 
believe  Urs.  M.  toioseroting  witaeaa]  open 
oath?" 

5.  Homicide  <&=>3I0(2)  —  Court  held  to  have 
erred  In  not  submltHns  Issue  of  agoravated  as- 
sault. 

In  prosecution  for  assault  to  murder  wife, 
held  error  under  the  evidence  to  fail  to  submit 
the  issue  of  aggravated  assault 

6.  Homicide  «s3l45  —  Cutting  aaother  with 
pooketknife  does  not  raise  preaumptlea  of  as> 

aault  to  murder. 

That  one  cots  another  with  a  podietknife 
voluntarily  doea  not  make  him  guilty  of  an  as- 
sauit  to  murder,  as  an  intent  to  kill  most  ap- 
pear from  tha  facts,  and  no  presumption  of  in- 
tent to  Idn  can  arias  from  the  use  of  the  poA- 
etknife,  in  the  absence  of  evidence  as  to  ita  else 
or  length  of  blade,  uuder  Vernon's  Ann.  Pen. 
Code  1916,  art.  U47. 

7.  Honlelde  «s»276,  300(7)— DMeadaat  eatl- 
tled  to  afllraMtlvo  ehargo  oa  aalf-defOHe  ap- 
plicable to  evMaaet;  tM-Mw  a  qaostloB 

for  Jury. 

In  a  prosecution  for  asssult  to  murder, 
theory  of  defendant  on  self-defense  should  be 
presented  in  an  affirmative  charge  applicable 
to  the  facts  in  evidence  offered  to  support  aoch 
theory,  and  the  question  of  whether  such  facta 
be  true  and  such  defense  effective  is  a  matter 
for  the  Jury. 

Appeal  from  District  Court  JobsBon  Coun- 
ty;  Irwin  T.  Ward,  Judge. 
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,  .TligU  Moody  wtm  eonletoa  of  amvlt  to 
vnnler,-  and  ^ipeali.  Bmnwd  and  n- 
sanded. 

J.  B.  Haynes.  of  Cleburne,  for  appeDant 
R.  O.  Storey.  Asst  Atty.  Gen.,  for  tbe 
State. 

'  liAimMOHiB,  J.  Appellant  was  convicted 
In  the  district  conrt  of  Johnson  county  of 
assault  to  mnrder.  and  his  punishment  fixed 
at  two  years  In  the  penitentiary. 

[1]  llie  state  moves  to  strike  out  the, 
statement  of  Acts  upon  the  ground  that  the 
greater' part  thereof  Is  made  up  of  questions 
and  answers.  The  motion  finds  some  sup- 
port, and  attention  of  the  officers  charged 
with  the  duty  of  the  preparation  of  state- 
ments of  facts  Is  again  called  to  the  necessity 
tliat  sudi  statements  should  be  In  narrative 
fbrm;  but,  as  it  appears  possible  In  the 
Instant  case  that  the  Insertion  of  certain 
qnestlons  and  answers  in  said  statement  of 
facts  may  have  been  with  the  Idea  that  sndi 
method  made  clearer  C(»nplalnt8  regarding 
parts  of  the  evidence,  we  OTermle  the  state's 
motion.  We  obserre,  however,  that  it  Is  not 
necessary  to  insert  questions  and  answers 
In  the  statement  of  facts  In  order  to  make 
plain  any  ruling  of  the  lower  court  TRie 
bill  of  exceptions  should  be  complete,  and, 
tf  not  BO  when  presented  for  filing.  It  should 
he  rejected,  and,  in  a  proper  case,  a  com- 
plete bill  of  exceptions  should  be  prepared 
and  filed  by  the  trial  court.  There  Is  no 
brief  on  file  for  appellant  herein. 

[2,  3]  By  bis  bills  of  exception  Nos.  1  and 
8  appellant  complains  of  certain  testimony 
of  Mrs.  Moody,  the  alleged  injured  party, 
and  Dr.  Ball,  as  to  statements  made  by  Mrs. 
Moody  to  tbe  doctor  when  be  come  to  the 
place  wh«e  tbe  trouble  occurred.  Without 
eetting  out  at  length  the  averments  of  said 
bills  of  exception,  we  conclude  that  neither 
shows  error.  From  neither  bill  can  we  learn 
how  long  after  the  cutting  it  was  before  the 
■tatemmts  were  made,  nor  what  was  the 
condition  of  Mrs.  Mocidy  at  the  time,  nor 
whether  said  statranents  were  made  in  the 
presence  of  appellant  The  court  approves 
these  biUa,  stating  that  the  evidence  was  ad- 
mitted as  part  of  the  res  gestae.  Tbe  bills 
were  accepted  with  this  qualification  upon 
them  and  contain  nothing  showing  to  the 
contrary.  Tills  also  applies  to  app^nt'a 
biUs  of  exception  Nos.  2,  4,  and  6.  The  mere 
fact  recited  in  said  bills  that  the  sheriff 
came  to  where  appellant  was,  or  had  talked 
to  bim  after  the  cutting  and  prior  to  tbe 
making  of  certain  statements  by  appellant 
would  not  be  tantamount  to  such  showing  of 
an  arrest  as  would  be  necessary  in  order  to 
exclude  soch  statements,  and  this  showing 
would  not  support  objections  to  statements 
of  appellant  made  after  said  visit  of  the 
sheriff.  Mo  c(mduct  of  said  officer  or  any 
statement  <tf  bla  appears  In  any  of  saU  bills 


ivUdi  indiewtaa  any  art 
restraint  or  Gnstody  otfi 
wttnesB  OB  til*  stand  afM 
that  be  made  any  of  Hi 
tmder  restadnt,  or  whiM 
to  be  under  arrest  Ss 
BntDdi'fl  Ann.  P.  O.,  anA', 

m  By  lib  una  of  flri 
8  appeDaat  ocnplalns 
were  allowed  to  state  t) 
Han  Mrs.  Uoody.  tlie  aH 
on  oath.  From  the  reool 
both  said  wltnessss  wen 
stats  and  gxv^  tesdnu^ 
reputatioD  of  lbs.  Uood^ 
racttj  was  food.  After  M 
and  turned  badr  to  the 
examination,  escSi  itf  si 
adted      die  ooonty  atti 
bellm  Ua,  Moodr  upon 
dkown  that  over  objertknri 
ted  to  answsr  In  the  aflls 
enor.   In  Boon  West 
Tex.  OTC.  and  in  all  saU 
tborlttos,  tlie  rale  seems  t 
that  the  witness  may  no 
woald  or  wonld  not  bdl 
party  inqnlred  about,  lb 
Tex.  App.  278;  Holbert  r. 
219.  85  Am.  Bep.  788;  I 
Tex.  App.  89.  41  Am.  Repi 
States  98  8.  W.  840;  War 
Or.  B.  586,  88  8.  W.  198 
59  Tex.  Or.  B.  481,  129  E 
ness  who  has  testified  tlun 
tatlon  of  the  party  nndc 
good  or  l>ad  may  also  be  t 
general  rc$)Utation  said  i 
belief  under  oath,  but  In  n 
known  to  us  has  it  been  ht 
may  be  asked  whether  li 
not  believe  such  person  Xi 

[S]  Appellant  excepted 
the  court  below  for  its 
the  Issue  of  aggravated 
court  after  such  exceptl 
bis  (diarge  or  submit  said 
charge  on  aggravated  ai 
been  given,  and  that  t 
same  when  excepted  to  i 
fense  charged  was  an  asf 
gist  of  which  is  an  assi 
to  kill.   Admitting  the  a 
Ing  only  the  Intent  to  ki 
was  no  threat  to  kill  ac 
ceding  the  assault  uor  ai 
ment  made  by  appellant 
tent  uor  was  there  evli 
menaces  or  former  grudi 
things  from  which  we  or 
lice.    The  i>artie8  were 
and  while  they  had  been 
weeks,  they  seem  to  baY( 
during  the  period  of  tbe 
seema  to  have  come  at 
Inability  of  appellant  to 
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Ifoody  8878  that  on  the  night  preceding  the 
trouble  appellant  came  to  her  house,  and 
when  be  left  she  kissed  him.  On  the  day 
«f  the  occurrence  he  came  again  to  her 
"house  and  called  her  to  the  back  porch 
where  she  sat  down,  and  he  sat  near  her 
Da  the  steps.  BMdentiy  he  was  ui^g  her 
to  submit  her  person  to  him.  She  says  he 
kept  insisting  that  diey  go  into  the  house, 
and  that  she,  knowing  what  he  wanted,  re- 
fused. Finally  be  picked  her  up  in  his  arms 
«nd  carried  her  into  the  bouse.  He  put  h& 
4own,  and  she  says  she  again  refused,  and 
tcAA  him  that  she  tiad  two  ditldr«i  and  did 
not  want  any  more,  and  that  he  could  not 
support  her  or  a  child.  She  says  that  he 
then  drew  bis  knife  and  cut  ber  and  then 
cut  himsdf.  She  further  testlfled  that  he 
sank  to  the  floor,  and  that  both  arose  and 
walked  together  through  the  kitchen  and  out 
throng  the  bedroom.  She  did  not  flee, 
l^eie  was  no  ontcry.  Mr.  and  Mrs.  Stead- 
man  sat  on  the  front  pordi  during  the  oc- 
currence and  knew  nothing  of  it  until  Mrs. 
Moody  walked  out  there  after  the  cutting, 
with  the  knife  In  her  bands,  wblcb  she  says 
she  took  out  of  ai^lanfs  hands  as  be  sank 
down  on  a  trunk. 

[t]  1ha.t  one  cuts  another  with  a  pocket- 
knife  voluntarily  does  not  make  blm  guilty 
of  assault  to  murder.  An  intent  to  kill  must 
appear  from  the  facts.  What  was  appel- 
lant's purpose?  What  sort  of  weapon  did  he 
use?  Unless  the  weapon  was  deadly,  would 
an  assault  to  murder  necessarily  follow) 
The  weapon  used  by  appellant  was  a  pocke^ 
knife.  Ko  witness  testified  to  its  size  or  the 
length  of  any  blade  The  mere  fact  that  a 
pocketknlfe  was  used  does  not  establish  that 
it  was  a  deadly  weapon.  Martinez  t.  State, 
SB  Tex.  Cr.  R.  388,  33  S.  W.  970;  Johnson 
V.  State,  40  Tex.  Cr.  Rl  429,  93  S.  W.  735; 
Barnes  v.  State,  52  Tex,  Cr.  R.  407,  107  S. 
W.  823 ;  Bbss  T.  State,  61  Tex.  Cr.  R.  12, 133, 
S.  W.  688.  No  presumption  of  Intent  to  kill 
arises  from  tbe  use  of  a  weapon  not  shown 
to  be  deadly.  Article  1147,  Veroon's  P.  O. 
Is  as  ftdlows: 

Th*  instrnmsnt  or  means  1^  which  a  homi- 
cide is  committed  are  to  be  taken  into  consider- 
ation In  judidog  of  the  Intent  of  the  party  of- 
fending; if  uie  instrument  be  one  not  likely  to 
produce  death,  it  is  not  to  be  presumed  that 
death  was  desired,  unless,  from  the  manner  in 
wbldi  it  was  used,  such  intention  evidently  ap- 
pears." 

Not  only  did  Mrs.  Moody  fail  to  give  any 
doaerlptlon  of  the  knlfto  or  the  vounds  in- 
IHcCed  npaa  her,  but  Dr.  Ball,  the  physician 
frtw  attended  her,  testifies  that  he  did  not 
probe  ber  wonnda,  tboi^  at  the  time  he 
thought  they  were  serious.  No  other  person 
bore  witness  to  the  diaracter  or  seriousness 
of  the  wonnds  upon  Mrs.  Moody.  No  tme 
testified  that  i^e  was  confined  to  her  bed,  or 


as  to  wliat  111  effects  she  stilfered  from  such 
wounda  Dr.  Ball  says  she  dev^oped  a 
plenrl^,  but  that  it  might  happen  from  id- 
most  anything. 

If  appellant  cut  bis  wife  without  excuse, 
he  mif^t  be  gnllty  of  aggravated  assault,  or 
of  assault  to  murder,  but,  unleoi  the  evi- 
dence so  plainly  makes  out  we  offenae  aa  to 
clearly  exclude  tbe  other,  it  would  be  the 
duty  of  the  trial  court  to  submit  the  law 
relative  to  each  and  leave  the  settlement  at 
the  Issue  of  fact  where  It  bdongs,  with  the 
jury,  evidence  In  this  case  does  not  so 
plainly  support  either  iasae  as  to  exclude 
the  other,  and,  upon  exception  being  pre- 
sented to  the  court  for  his  foilure  to  submit 
the  issue  of  aggravated  assault,  he  should 
have  corrected  tbe  charge,  or  have  given  a 
suppl<anental  charge  presenting  such  issue. . 

[7H  The  court's  charge  on  self-defrase  was 
meager.  There  was  an  exception  taken  to 
the  failure  to  charge  that  appellant  did  not 
have  to  retreat,  but  might  stand  his  ground 
and  defend  against  an  unlawful  attacdL  Ap- 
pellant swore  that  bis  wife  attacked  him. 
with  a  knife  and  began  cutting  him  without 
any  provocation  on  his  part  whatever,  and 
that  he  drew  his  knife  and  cut  her  In  self- 
defense.  The  theory  of  the  defendant  should 
be  presented  In  an  affirmative  charge  ap- 
plicable to  tbe  facta  in  evidence  offered  to 
support  sudi  theory.  Whether  such  facts  be 
true  and  such  defense  effective  is  a  matter 
for  the  Jury. 

For  the  errors  mentioned  the  Judgment  of 
the  trial  court  will  be  rerersed,  and  tbe 
cause  remanded. 


80L0SKY  V.  STATE.   (No.  6319.) 

(Court  of  Oimlnal  An>csls  of  Texas.  Jan. 
11, 1822.) 

1.  Criminal  law  4s»3e5(l)  — Tsstimoay  as  ta 
another  offense  adnlsslbte  where  aeoessary  to 
prove  crime  chanted. 

In  prosecution  for  unlawfully  carrying  a  pis- 
tol, testimony  that  defendant  went  to  the  house 
where  his  divorced  wife  was  living,  and  when 
wife  came  to  the  door  he  drew  pistol  and  point- 
ed it  at  her,  held  admiasible  under  res  gestn 
rule  as  agafaist  ctmtontion  that  it  eonstitated 
evidence  of  a  different  offense,  since  the  sets  to 
which  such  testimony  related  were  so  intormin- 
gled  with  that  charged  that  such  testbnony  was 
necessary  to  prore  tbe  crime  charged. 

2.  Criminal  law  «=3365(3),  605(2)— Testimony 
as  to  other  effansea  held  net  Irrelevast  and 
not  subject  to  general  objeotios. 

In  prosecution  for  unlawfully  carrying  a  pis* 
tol,  in  which  defendant  claimed  to  have  been  on 
his  own  premises  at  time,  but  there  was  evi* 
dence  that  the  premisea  had  been  placed  in  the 
possession  of  his  wife  by  divorce  decree  prohib- 
iting him  from  interfering  with  their  managa- 
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ment,  mud  tkat  defendant  went  oa  Ui«  prenJies 
and  pointed  a  pistol  at  his  wife,  and  that  the 
pistol  waa  taken  from  him  by  his  aon-in-law, 
admisBion  of  testimony  that  defendant  then  at- 
tempted to  use  a  knife  and  an  ax,  which  were 
also  taken  from  him,  m  acalnat  objection  that 
it  was  irreleTast  and  prejudicial,  A€ld  not  er- 
ror, where  it  waa  material  to  rebut  theory  that 
defendant  was  on  premises  to  see  Ids  difldren, 
and  not  to  interfere  with  the  manacement  of 
tte  pto|lcrtj. 

3.  Crfmlial  law  «»60S(e)— Objection  that  tes- 
fimny  wu  Irrelavaiit  and  prejndlolal  held  In- 
saffleleat  where  admlMlblt  la  part. 

Objection  that  evidence  was  irrelevant  and 
prejudicial  held  insufficient,  where  it'  was  ad- 
missible in'  part,  since  in  such  case  objection 
should  p(^t  out  the  part  of  the  testimony 
deemed  ohjectionable. 

4.  WM|»eM  <-nO  CowuaHy  property,  placed 
tm  wtfa'a  pwaeeaioB  by  divorce  deoreo,  act 
kaebaad'B  own  prentoes  withit  statate  ex- 
enptlae  bin  from  proMoutlM  for  oarrying 
pistol  wbUe  therecp. 

'Where  divorce  decree  placed  community 
property  in  the  wife's  possession  and  prohibit- 
ed husband  from  interfering  with  her  manage- 
■ent  thereof,  the  premises  were  not  his  own 
premises  within  Pen.  Code  Iftll,  arL  476,  ez< 
•mptlng  bim  from  proaecntlon  for  carrying  a 
pistol  whfle  on  own  premises. 

Appeal  from  Harris  County  Court  at  Law ; 
Jobn  W.  Ijewis,  Judge. 

Antonto  Solosky  was  convicted  of  uhIav- 
fnUy  carrying  a  i^atol,  and  be  appeals.  Af- 

J.  P.  Rogers,  of  Houston,  and  J.  BL  Gibson, 
of  Biclunond,  toe  appellant. 

R.  O.  Storey,  Asst  Atty.  Gen.,  for  the  State. 

MORBOW,  P.  J,  ConTictlon  is  for  anlaw- 
faiiy  carrying  a  pistol;  punishment  fixed  at 
conflnement  In  the  county  jail  tot  60  days. 

The  d^ense  urged  la  Qiat  it  was  on  hl» 
own  premises.  Appelant  and  his  wife  had 
been  separated.  There  were  minor  children, 
and  in  the  divorce  decree  the  wife  was 
awarded  the  custody  of  the  <lilldren  and  pos- 
sesslon  of  the  residence,  which  was  commu- 
nity property.  The  decree  contained  a  provi- 
sion that  the  wife  should  have  full,  complete, 
and  exdtuslTe  control  of  the  premises  and 
the  rMits  and  revenues  therefrom  for  the  pur- 
pose of  supporting,  maintaining  and  educat- 
ing the  diildren  during  their  minority.  In 
awarding  the  custody  of  the  children  to  tne 
wife,  it  is  stated  In  the  decree  that  he  shall 
hare  the  right  to  see  and  visit  them  so  long 
aa  he  does  not  Interfere  with  the  manage- 
ment of  the  children  or  the  property. 

The  appelant  appeared  upon  the  porch  of 
the  house  occupied  by  his  wife.  Hearing 
some  one,  she  opened  the  door,  whereupon 
appellant  immediately  drew  a  pistol  and 
pointed  It  at  her.  Her  son-in-law  appeared, 
and  took  It  away  from  him ;  aiv^ant  then 


drew  a  knife  and, attempted  to  apea  tt,  wUdi 
was  also  wrested  from  him  by  the  son-ln-law. 
App^ant  then  went  into  the  yard  and  picked 
up  an  ax  with  which  he  att«npted  to  strtk* 
his  wife,  but  the  aon-ln-Iaw  interfered.  ' 

[1, 2]  In  a  bill  of  exceptions  the  proof  oC 
the  acts  of  the  aniellant  other  than  the  pos- 
session of  the  pistol  woe  objected  to  uptm 
the  ground  ttiat  they  were  Irrdevant  and 
prejudicial.  At  least  a  part  of  the  acts  of 
the  appellant  were  so  intermingled  with  those 
that  it  waa  necenary  for  the  state  to  proTe, 
In  order  to  make  out  its  case,  that  the  de- 
velopment of  the  essential  facts  would  hare 
been  difficult,  if  not  Impossible,  without  re- 
pealing the  acts  of  the  appellant  In  the  use 
of  the  pistol.  In  other  words,  they  were 
dearly  within  the  exception  to  the  rule  ex- 
cluding other  off  en  sea  wMch  permits  fthe 
prottf  of  other  acts  of  the  accused  which  are 
a  part  of  the  res  gesta?,  although  such  acts 
may  constitute  a  different  offense  from  that 
charged  in  the  Indlctm^t  tTnderhlH  on 
Grim.  Evidence,  |  88;  Wharton's  Crbn.  Ev. 
ToL  1,  p.  228,  and  notes.  The  admissibility 
of  that  part  of  the  transaction  relating  to  the 
attempted  use  of  the  knife  and  ax  is  not  so 
dear  as  that  which  reveals  hta  attempted  use 
of  the  pistol..  Assuming  that  the  evidence 
of  those  matters  should  have  been  ^eluded, 
upon  an  objection  properly  mad^  we  think 
the  matter  ia  not  so  presented  as  to  author- 
ize review.  The  objection  urged  was  that 
the  testimony  was  irr^evant  and  prejudicial; 
This  objectira  has  been  often  held  too  general 
except  as  against  evidence  which  was  ob- 
viously admissible  for  no  purpose.  McGratli 
r.  State,  35  Tex.  Or.  R.  413,  34  S.  W.  m,  &41: 
Hamblin  v.  State,  41  Tex.  Cr.  R.  139,  00  S. 
W.  1019,  51  8.  W.  1111;  Ball  t.  State,  44  Tex. 
Or.  R.  186.  69  S.  W.  512 ;  Carter  v.  State,  40 
Tex.  Or.  R.  229,  47  S.  W.  979,  49  S.  W.  74. 
619 ;  Barfleia  v.  State,  41  Tex.  Cr.  R.  20,  51 
S.  W.  908;  Neely  v.  State,  66  S.  W.  626. 

[3, 4]  The  bill  of  exceptions  are  Inadequate 
to  present  the  exclusion  of  a  part  of  the 
testimony  adverted  to  for  the  additional  rea- 
son that  the  objection  was  addressed  to  the 
proof  of  all  the  acts  of  the  appellant,  some  of 
which  were  clearly  admissible.  Under  such 
circumstances  the  objection  made  should 
point  out  the  par£  of  the  testimony  which  is 
deemed  objectionable.  When  the  attack  is 
against  the  whole,  the  court  Is  not  in  error 
in  overruling  the  objection  where  he  would 
have  been  authorized  to  exclude  only  a  part. 
See  Tubb  v.  State,  65  Tex.  Cr.  B.  623,  117  8. 
W.  858,  wherein  the  reason  for  the  rule  Is 
stated.  Other  Illustrations  of  this  applica- 
tion will  be  found  collated  In  Branch's  Ann. 
Texas  Penal  Code,  S  211.  Even  If  the  ques- 
tionable '  part  of  the  testimony  had  been 
singled  out,  the  objection  that  It  was  imma- 
terial would  not  have  required  its  exclusion 
for  the  reason  that  the  objection  was  too  gen* 
eral,  and  for  the  further  reason  that  the  tsst^ 
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xaoay  was  material  as  relmttins  tbe  tbeorj 
arisbiK  from  tbe  evldenoe  that  the  appellant 
was  on  the  premises  to  see  his  (diildren,  and 
not  to  Interfere  with  thtir  management  or 
titiat  of  the  property.  There  Is  do  Intent  to 
Indicate  that,  In  the  oplnlw  of  the  court,  his 
rii^t  on  the  premises  was  such  as  would  ex- 
empt him  from  prosecutlcm  under  article  476 
of  tbe  Penal  Code.  Tbe  place  at  which  he 
exhibited  the  pistol  was.  In  our  Judgment,  not 
bis  own  premises  within  the  meaning  of  tbe 
statute.  The  Judgment  of  tbe  court,  for  tbe 
time  being,  divested  blm  of  the  right  of  oc> 
eupancy  and  placed  It  In  another,  giving  blm 
permission  only  to  visit  It  for  a  specific  pur- 
pose. In  our  oplnltm,  bis  rights  were  not  un- 
like those  of  tbe  owner  of  the  property  which 
is  in  possession  of  a  tenant,  and  such  land- 
lord is  not  exempt  from  prosecution  under 
the  statute  named.  See  Zallner  v.  State,  15 
Tex.  App.  24;  Elliott  v.  State.  89  Tex.  Or.  B. 
244.  46  8.  W.  711 ;  Hooks  v.  State,  25  Tex. 
App.  602,  8  S.  W.  803 ;  Clark  t.  State,  49  Ark. 
174,  4  S.  W.  668 :  Jones  v.  State.  66  Ark.  186, 
17  S.  W.  719.  The  facts  In  tbe  case  of  White- 
sides  r.  State,  42  Tex.  Or.  K.  163.  68  S.  W. 
1017,  would  call  for  the  apidlcatlon  of  the 
same  Iwftl  principles  as  those  In  tbe  Instant 
case.  Fran  thai  case  we  quote: 

'The  proof  showed  that  tbe  locns  In  quo 
where  the  alleged  offense  was  committed  was 
in  a  certain  pasture;  that  the  pasture  was  not 
rented  to  appellant's  father,  bat  he  merely  had 
a  pennisalve  use  of  the  pasture  with  others; 
that  appdiant  was  seen  with  tha  pistol  in  said 
pasture  at  nlghL** 

OAe  court  held  ttiat  Uie  pennls^  use  ap- 
pwtalnlng  to  the  accused  did  not  ezenvt  him 
from  prosecution  under  tbe  statuta 

We  find  no  errw  in  the  record  authorizing 
or  requiring  a  reversal  of  tbe  Judgment^  and 
it  is  ttaneCMv  afBrmed. 


RYLEE  V.  STATE.     (No.  6389.) 

(Ooort  «f  Grimlual  Appeals  of  Texas.  Jsn. 
4.  1822.). 

1.  Crinlsal  law  «=9|09I  (I)— Bill  of  excsptloss, 
oonsistlBf  wholly  of  qtfsstlons  and  answera, 
not  coBSldereiL 

A  bill  of  exceptions,  which  consistB  wholly 
of  questions  and  answen^  wiU  not  be  consid- 
ered under  Code  Or.  Free.  1911,  art  744,  and 
Bev.  St.  art.  2059. 

2,  CrlmlBsl  law  ^829(1)— Rsquestsd  ohargei 
already  covered  Bsed  not  be  givea. 

It  was  not  error  to  decline  to  give  special 
charges,  which  in  bo  far  as  applicable  bad  been 
covered  in  a  paragraph  of  the  general  diarge, 
and  another  specif  charge  given  at  t^e  reqnest 
of  the  aOGUsed. 


3.  Robkary  f^V^Twtit  aesd  a«t  U  staeiait 
to  overoome  all  pMslble  raslstaaoe. 

To  snstain  a  conviction  of  robbery  by  force, 
where  an  aasault  or  actual  violence  is  shown, 
the  degree  of  force  Is  Immaterial,  so  long  as  it 
is  snlEcieDt  to  compel  one  to  part  with  his 
property;  it  being  unnecessary  that  It  be  suflft- 
dent  to  overcome  any  resistance  which  tht 
party  was  capable  of  offering. 

4.  Robbery  «=324(5)— Evidenoe  as  ta  ferae 
■sed  held  iHfllcleat  to  sostala  eoavlrtloa. 

In  a  prosecution  for  n^bery  of  two  women 
by  defendant  and  his  companion,  to  whom  the 
women  had  given  a  ride  in  their  automobile, 
evidence  that  accused  removed  tbe  rings  from 
the  fingers  of  one  of  tbe  women,  continuslly 
holding  her  by  the  arm  as  he  did  so,  Md  suffi- 
cient Bhowing  of  force  to  estabUab  the  offense 
of  robbery. 

Appeal  from  Criminal  District  Court,  Har^ 
rls  County;  O.  W.  Robinson.  Judge. 

U.  H.  Rylee  was  convicted  o£  robbery,  and 
be  appeal*.  Affirmed. 

H.  H.  Cooper,  of  Houston,  for  appellant; 
E.  T.  Branch,  Gr.  Dlst  Atty..  of  Houston, 
and  B.  O.  &tatey,  Aut  Atty.  Qen^  for  the 

Stat& 

HAWKINS,  J.  Conviction  Is.  for  robbery. 
Punishment  five  years  In  penitentiary.  Q. 
H.  Bylee  and  D.  a  Cogdell  were  Jointly  In- 
dieted  and  tried  for  the  robbery  Mrs.  B.  B. 
Hemphill  and  Mrs.  Oet^e  Griffln.  Cogdell 
was  acquitted.  Bylee  was  convicted  and  his 
panishment  assessed  at  five  years  in  tbe 
penitentiary,  from  which  he  prosecutes  Uiia 
appeal. 

[1  ]  Appellant's  first  bUI  of  exceptions  con- 
sists wholly  cft  questions  and  answers.  It 
will  not  be  considered  In  this  form.  Artlcla 
744,  O.  0.  P.;  article  2059,  B.  S.;  Temon'a 
0.  O.  P.  p.  637,  note  21;  No.  640T,  Jetty  t. 
State  (opinion  November  SO.  1921)  235  S.  W. 
689;  No.  6447,  Parker  v.  State  (opinion  De- 
cember 7,  1921)  238  S.  W.  — ;  Hornsby  v. 
State  (opinion  December  14,  1921)  237  S. 
W.  940;  Johnson  v.  State  (<9lnion  December 

14,  1921)  238  S.  W.  ;  No.  6443,  McDanlel 

r.  State  (opinion  December  21,  1921)  237  S. 
W.  292. 

[2]  Tbe  court  was  not  In  error  In  decUn* 
ing  to  give  special  charges  brought  forward 
in  bills  of  exceptions  Nos.  2  and  4.  In  so  far 
as  applicable,  the  same  subject  had  been 
covered  In  the  eighth  paragraph  of  the  gen- 
eral charge  and  the  first  special  diaige  glrea 
at  appellant's  request 

[3J  Complaint  is  made  at  the  refusal  of 
the  court  to  give  a  special  charge  to  the  effect 
that  before  a  conviction  could  be  had  tbe 
evidence  must  show  beyond  a  reasonable 
doubt  that  tbe  property  was  taken  by  "force 
Bucb  as  to  overcome  the  resistance  of  which 
the  parties  from  whom  It  was  taken  were 
capable  of  offering,"  or  by  audi  threats  or 
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'vlolenoe  u  to  gat  tbem  la  tear  oC  lite  «r 
bodUy  Injury.  Gcnteatton  is  made  In  «p- 
ptflant^s  tirlef  that  If  property  Is  token  by 
actnal  tona^  wUhout  engaiid^ng  fear,  then 
it  nuiat  ba  vach  force  as  the  party  ia  In- 
capable oC  realatlng  befoce  It  woald  be  "rob- 
berjt'*  under  our  atatnte^  In  auiwort  of 
thla  proposition  we  are  cited  to  Tones  v. 
State,  48  Tex.  Or.  R.  868,  68  S.  W.  217,  1 
L.  R.  ^  (N.  8J  1024,  12a  Am.  St.  758, 
18  Ann.  Gas.  466;  Walters  r.  State.  66  Tex. 
Gr.  B.  10^  118  S.  W,  543;  Leopard  t.  State, 
66  Tex.  Or.  B.  807,  120  8.  W.  18S.  The  Wal- 
te»  Case  was  for  "assault  to  rob.**  It  was 
there  said: 

*'If  tli«  tacts  in  tMB  eesa  bad  shown  that 
appeDsnt  seenred  Uie  diamond  stud,  it  wotdd 
have  constitated  theft  from  the  person.  Fail- 
ins  t«  ao  show,  it  does  not  eonstituta  aa  as* 
aanlt  to  rob.** 

In  Leonard's  Case  the  defendant  was 
tibarged  with  and  convicted  of  theft  by  con- 
Tersifm.  The  principle  asserted  as  being  the 
law  in  Qie  Instant  case  was  not  discussed. 
The  Tones  Case,  supra,  is  ttie  only  one  cited 
by  an>ellant  in  whldi  the  proposition  is  dis- 
cnased,  ax^  to  onr  minds  is  against  bis  con- 
tention. It  rather  sni^wrts  the  proposition 
fbat,  an  aasanlt  or  actual  vtolenoe  being 
ahown,  then  the  decree  of  force  Is  immate- 
rial, so  long  as  It  Is  snffident  to  eompd  one 
to  part  with  his  property.  84  Oyc.  1700; 
State  T.  Parsons,  44  Wash.  280,  87  Pac. 
849.  7  L.  B.  A.  (N.  S.)  606,  320  Am.  St  Bep. 
1006.  12  Ann.  CaiL  «1;  WUllama  t.  States 
SL  TOK.  Or.  B.  861. 102  &  W.  1184,  128  Am. 
St.  884;  darlc  t.  SUte^  87  Tex.  Cr.  B. 
107,  220  &  W.  100;  Horn  t.  States  80  X«x. 
Gr.  B.  220^  230  S.  W.  683. 

r4]  Tlie  state's  evidence  abows  that  Mrs. 
Urlffln  and  Mrs.  Hemphill  wore  out  driving 
in  an  antmnoUle.  While  going  towards  Bice 
Inatitate  In  the  dty  of  Houston  they  overtook 
appellant  and  his  companion,  and  thlnklug 
they  were  stndenti.  pomltted  them  to  grt  in 
the  car  Intaidlng  to  give  them  a  ride  to  the 
InstltDte.  When  they  reached  tibia  plac^  ap- 
pellant and  Oogdell  asked  permission  to  ride 
to  tbe  end  of  the  street  Before  arriring 
at  fliat  point  Cogdell  stnudE  iSra.  Hemphill 
on  tbe  bead,  rendering  her  unconscious  for 
a  tim&  Ue  flien  took  the  whed  and  drove 
tbe  car  Into  tbe  coanti7.  When  Mrs.  GritBn 
attempted  to  get  up,  ax^lant  jericed  her 
back  oa  the  seat  and  demanded  her  rings. 
Upon  ber  refosal  to  surrender  them,  he  asked 
Oocd^  for  a  knife,  threatening  to  cut  her 
flngera  off.  Not  getting  tlie  knlfe^  be  asked 
for  some  pllera,  and  Mrs.  Orran,  fearing  be 
would  remove  tbe  atonee  ftom  the  rings  and 
reader  it  in^Masible  to  idwtti^  Qiem,  per- 
mltted  him  to  remove  tbe  rings  from  ber 
flngeca;  appellant  continually  holding  her 
arm  mitn  this  was  effected.  If  tbe  testimony 
for  tbe  state  is  true^  an  aasanlt  was  com-, 
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mitted  on  both  ladies,  and  the  force  used  in 
connection  Oierawitb  waa  wtfttelaat  to  con- 
Btitnte  tbe  ofltenae  nt  robbery. 

Appellant  denied  any  aaaault  or  violenos. 
His  evidence  was  to  tbe  effect  that  be  and 
his  companion  woe  with  the  ladles  pre- 
vious appolntmott;  that  they  became  eome- 
wbat  nndw  the  influence  of  liquor  and  sur- 
rendered tbe  jewelry  to  appellant  of  ttieir 
own  aeconL  This  iasoe  was  sobmitted  under 
pnver  instructions,  and  the  jury  dediaed  to 
accept  accuaed'a  TaraUm  of  it 

Finding  no  errors  in  the  record*  tbe  judg- 
ment vt  tlw  trial  eourt  is  affirmed. 


WHITE  at  at.  V.  STATE.   (No.  6432.) 
(Oourt  at  Criminal  Appeals  of  Tetta.  Jan.  1^ 

1.  Criailaal  law  «s>9l7(2)^ew  trial  for  ab- 
soaea  of  wttaass  after  tfeslal  of  seatlSMaae. 

If  diligence  is  shown  and  the  absent  teatt- 
mony  appears  material  and  probably  true,  and 
might  have  produced  a  different  result,  a  n«w 
trial  aboold  be  granted  becanae  of  refusal  to 
grant  a  continuance. 

2.  Crimlaal  law  «s»9l7(2)— Refasal  to  gnurt 
eoaUsaaaee  aot  iraiad  for  aaw  trial  If  evl- 
deaoe  Is  HwaiBlaUva. 

Befosal  of  court  to  grant  accused  a  eontin- 
□ance  by  reason  of  absence  of  a  witoess  who 
would  testify  to  certain  facts  suppinted  by  affi- 
davits of  audi  witness  waa  not  groond  for 

new  trial  where  the  evidence  of  auch  witness 
would  be  merely  cumulative  of  other  evidence 
available  to  tbe  accused,  and  It  reasonably  ap- 
pears that  no  injnry  resalted  from  tbe  absence 
of  aneh  testimony. 

3.  Criminal  law  ^306— Aecased  pressaiad  la- 
Booast 

The  legal  pcesutnpttoD  In  every  ease  is 
that  tbe  accused  is  innocent  of  crime  ontii  a 
contrary  judgment  is  rendered  by  an  impartial 
tribunal  in  a  proceeding  wherein  such  part;  has 
been  accorded  every  fair  chance  to  present  all 
the  facts  bearing  on  the  case. 

4.  Criminal  law  «s»9i7(2)— Error  la  deaylai 
notios  for  new  trial  by  raasea  of  refsaal  ta 

grant  oontlnianee. 

,  In  a  homidde  case,  held,  that  court  erred  In 
denying  motion  for  a  new  trial  on  the  ground 
of  error  In  refcsing  to  grant  a  continuance  by 
reason  of  absence  of  an  eyewitness. 

5.  Crimlaal  law  «=»829(5)  —  iaatntotlos  ea 
•elf-defesse  bald  properiy  refnsod  Is  view 
of  B'ves  charge. 

In  homicide  case,  where  defendants  daim^ 
that  deceased  had  a  pistol  and  was  attacking 
oue  of  tbem,  court  did  not  err  in  refoaing  a 
apeeial  charge  presenting  the  principle  «m- 
bodied  In  Yemon's  Ann.  Pen.  Code  1916,  art 
1106,  whers  tbe  eourt  In  main  charge  aald.  "It 
deceased  waa  armed  with  a  pistol  at  the  time 
be  was  killed  and  was  making  such  an  attack 
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on  B.,  and  the  inftiiD«r  ot  the  use  of  audi  pistol, 
Tieved  from  the  standpoiiit  of  t&e  defendants, 
was  sQch  u  was  reasonably  calcalated  to  pro- 
dnce  deatk  or  serious  bodily  injarr,  then  the 
law  presumes  the  deceased  intended  to  morder 
or  infiict  serious  bodiily  barm  or  injory  npon 
the  said  H.,"  and  the  evidence  showed  that 
pistol  found  nsar  body  of  deceased  was  not  Id 
condition  for  use  as  a  firearm. 

«.  Hnilelds  ^268— PIstoJ  held  not  ■•eessari- 
•  ty  a  deadly  "weapoi." 

A  pistol  which  was  not  in  condition  for  nse 
as  a  firearm  was  not  necessarily  a  weapon 
within  the  mcaniar  of  Vernon's  Ann.  Pen.  Code 
1916,  art.  1106,  such  as  would  have  been  cal- 
calated to  produce  death  or  serious  bodily  In- 
Jury. 

[Bd.  Note.— For  other  definitloiiB,  see  Words 
and  Phrasti^  rint  and  Swond  Swtea,  Weap- 
on.] 

7.  WItasssn  «s»383  —  iMpsaetalao  Iwtlneay 
held  apoa  Innatorial  matter  aad  orroMoosly 
.  admitted. 

In  prosecution  of  two  brothers  for  murder, 
testimony  admitted  to  Impeach  defendants'  fa- 
ther to  the  effect  that  the  father,  after  a  diffi- 
culty with  him.  went  to  the  deceased's  cattie 
pen  BOino  months  before  the  kilUnf  and  there 
engafed  in  a  friendly  conversation  with  de- 
ceived, waa  npon  an  immateriid  mattCFf  and 
sh«ld  not  hare  baan  admitted. 

Appetl  from  District  Court,  Bnios  Ooud- 
ty;  W.  0.  Davis,  Judge. 

Onle  White  and  another  were  convicted  (Ht 
murder  and  appeal.  Berersed  and-  remand- 
ed. 

SeCi  also,  88  Tex.  Gr.  B.  159,  2^  3.  W.  ai. 

H,  8.  Ifottibead,  of  FrankUn,  Henderaon  A 
Ranson,  of  Bryan,  and  Garrison,  Pollard  lb 
Berry,  of  Houston,  for  appellanta. 

John  M.  Mathls,  Qf  Houston,  and  B.  G. 
Storey,  Aaat  Atty.  Geo.,  for  the  Stata 

LATTIMORB,  J.  Appellants  were  con- 
victed in  the  district  court  of  Brazos  county, 
and  their  punishment  fixed  at  conQnement 
in  the  penitentiary  for  a  period  of  20  years. 

Appellanta  were  Jointly  charged  vltb  the 
murder  of  Dr.  B.  Harrison.  The  case  orig- 
inated in  Grimes  county  In  1918.  and  was 
transferred  to  Harris  county,  and  subse- 
quently to  Brazos  county,  where  the  instant 
trial  was  had.  When  the  case  was  called  for 
trial  appellants  presented  their  motion  for 
continuance,  the  OTermlli^  of  wbldi  Is  here 
presented  as  error.  Continuance  was  sought 
because  of  the  al>sence  of  Mrs.  Mabel  White, 
wife  of  appellant  Onie  White,  it  being  set  up 
that  at  the  time  of  malting  such  appUcatloa 
the  witness  was  in  Eastland  county  and  In 
Mich  physical  condition  as  that  she  could  not 
attoid  the  trial.  A  sworn  ceEtlfloate  <tf  her 
^ysit^n,  of  date  ilUnSx  7,  1921.  was  a^ 
tached  to  said  application,  certlfybig  tli4t 


Mrs.  Wldte  was  aeven  monUu  advanced  in 
pregnancy,  and  tbat  because  of  certain  com- 
plications named  dw  ahosld  not  tmdeitalce  a 
long  ra&Tcwd  Jotimey  nor  be  subjected  to  t 
severe  mental  strain.  The  application  was 
controverted  by  the  state  and  certain  afflda- 
vita  were  attached,  only  one  of  whicii  relates 
to  the  testimony  of  Mrs.  White.  Dr.  B.  Har- 
rison was  killed  in  Grimes  county.  Tex.,  on 
January  8. 1818.  The  killing  took  place  at  a 
point  near  the  house  occupied  by  appelant 
Onie  White  and  his  family.  Onle  White  and 
his  brother,  a  codefendant,  Horace  White, 
and  deceased  were  the  only  parties  Immedi- 
ately present  at  the  homicide.  Tbe  state  In- 
trodooed  three  ey^tnesses  who  stated  they 
were  near  «MUf^  to  the  seme  to  witness  tbe 
killing.  For  appellants,  and  beside  tban- 
selves,  their  father  was  their  only  eyewitness, 
and  he  stated  that  he  was  500  or  600  yards 
from  the  scene  of  the  difficulty  and  saw  a 
inrt  of  savie. 

.  There  aeons  no  controversy  of  tbe  fact 
that  Mra.  Mabel  White  had  been  duly  sum- 
moned as  a  witness,  and  we  are  <3t  the 
opinion  that  the  certificate  of  the  physicfSD 
sufficiently  showed  her  Inability  to  be  pres- 
ent The  application  sets  up  that  Mrs.  White 
was  at  her  home  at  tbe  time  of  the  homicide, 
about  60  yards  distant,  and  that  she  saw 
most,  if  not  all,  of  the  fatal  diffical^,  a^  : 
facts  are  detailed  whldi,  If  true,  would  make  | 
her  testimony  r«ry  material  in  aunNUt  of 
the  theory  that  the  shooting  was  In  self-de- 
fense or  defense  of  «  brother.  Said  appUet-  i 
tlon  waa  overruled.    To  flielr  motion  for  ' 
new  trial  appellants  attached  tbe  affidavit  of 
Hn.  White,  In  whjch  she  aaya  thnt,  if  jots-  i 
ent,  she  would  have  testified  to  facts  which  { 
appear  identical  with  those  contained  in  the 
application.   The  moticn  for  new  trial  was 
denied,  and  the  error  here  set  up  is  predi 
cated  on  such  action. 

[1]  The  question  Is  not  a  new  on&  Oui 
opinions  uniformly  agree  that,  if  diligence  is 
shown  and  the  absent  testimony  appear  ma- 
terial and  probably  true,  and  is  of  such  char- 
acter as  that  same  might  have  produced  i  | 
different  result,  a  new  trial  should  be  grant-  I 
ed.  Many  of  our  decisions,  appareuUy  I 
ginning  with  Balnea  v.  State,  42  Tex.  Cr.  S 
SIO,  61  S.  W.  119,  812,  bold  that.  If  the  ath 
sent  witness  make  affidavit  that  he  would 
have  sworn,  if  present,  to  the  facts  stated  in 
the  aK>Ucation,  and  such  affidavit  be  at 
tached  to  the  moti<m  for  new  trial,  the  qne- 
tion  of  the  probable  truth  of  such  testtmeaf 
Is  no  longer  one  for  the  dedsiou  of  the  Iriil 
court  Baines  v.  State,  42  Tax.  Gr.  B.  61ft 
61  S.  W.  119,  812;  Freeman  v.  States  75  & 
W.  B.  505;  Lawhom  v.  States  40  Tex.  Gr. 
B.  35C,  81  S.  W.  714;  Long  v.  State,  48  Tex- 
Gr.  B.  484.  888.  W.  809;  OSwinaa  v.  8tate,Sl 
Tex.  CP.  B.  829,  101  S.  W.  797;  McMnian  t. 
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State.  68  Tex.  Gr.  R.  288,  146  S.  W.  1190; 
Rhea  V.  State,  67  Tex.  Or.  B.  198, 148  S.  W. 
578:  VaUgnra  v.  State.  68  Tex.  Cr.  R.  12, 150 
S.  W.  778:  Matliason  t.  Stat^  89  Tex.  Gr.  R. 
136.  229  S.  W.  MS.  This,  however,  shoald 
not  tie  nndentood  to  aeceMttftto  a  new  trial 
nAleM  tbo  materiality  of  audi  absent  teatl- 
iiH»7  be  muii  as  fliat,  if  true*  It  mnUd  lUu- 
1j  prodnoe  a  dlfltoeitC  reanlt  spqu  anoUiear 
trtel  BrawA*!  Ana  P.  Gl  |  888,  and  avthor- 
Idw  cited. 

lt\  Mot  would  It  call  for  the  granting  of  a 
BW  trial  when  there  waa  other  evidence 
cmmlattve  of  Mune  preaent  or  aTaUablt  to 
appeUaat  ao  tbat  It  reaaoiiably  amraar^d  that 
no  injury  zeanlted  from  the  absence  of  roch 
testiiDony.  ^nie  irtiole  paiXKMe  of  any  trial 
ougbt  to  bo  the  attainment  (tf  Justice;  and 
tUs  ia  the  mtifpoaad  veault  of  following  where 
the  signboard  of  the  law  pidnta  the  way. 

(•]  Tho  letlLl  and  reatooable  presomptlon 
in  cvety  ease  te  that  the  accused  Is  innocmt 
of  crime  nntU  a  contrary  judgment  by  an 
impartial  tribunal  is  rendered  In  a  proceed- 
lug  wherein  each  party  has  been  accorded 
every  fair  chance  to  present  all  the  facts 
bearing  on  the  case.  If  one  accused  of  crime 
be  not  ready  to  try  for  that  he  had  not  his 
witnesses,  he  must  first  show  that  In  man- 
ner as  fixed  by  law  he  had  tried  to  get  them, 
and  tbat  their  word  would  bear  out  his  claim. 
The  court  may  not  agree,  and  may  refuse  his 
plea.  In  which  case  he  must  make  It  appear 
upon  the  trial  tbat  what  he  claimed  for  aafd 
absrat  witnesses  is  probably  true*  If  he  be 
held  guilty  by  the  verdict  of  the  Jury,  be  may 
mafae  his  motion  for  new  trial  and  show  as 
part  of  same  tbat  the  witoesses  sought  have 
here  made  their  affidavits  attached,  by  which 
it  is  shown  that  they  would  have  testified  as 
stated  in  said  application.  This  being  done, 
the  accused  has  gtme  as  far  as  he  is  able, 
and  unless  the  lower  court  be  satisfied  that 
bad  the  absent  testimony  been  present,  no 
other  coDclnsicm  woald  have  been  reached 
tfaan  one  oi  guilt,  a  new  trial  should  be 
granted. 

[4]  In  the  instant  case  thero  can  be  no 
question  of  tbe  materlaUty  itf  the  teatlnumy 
of  Htm.  White.  Tbat  such  teattmony  would 
aot  be  iBuiDnlatlve  ia  dear.  The  facts  sou^t 
to  be  obtained  from  her  teatlmony  were 
sworn  to  by  no  one  aare  the  two  accused.  No 
room  is  left  thus  to  doubt  the  materiality  of 
ber  testimony.  The  only  point  made  by  the 
state  in  Its  ccmtroversy  appears  in  the  affida- 
vit of  a  witnesa  who  stated  that  he  saw  Mrs. 
White  soon  after  tbe  billing,  and  that  she 
knew  but  Utile  as  to  how  same  took  place, 
and  did  not  say  that  she  heard  any  conver- 
sation, bnt  did  state  that  she  tried  to  keep 
her  buslMnd  firom  taking  his  gun  out  of  the 
house,  and  asked  him  what  be  wanted  to  do 
vitli  it  The  facta  in  said  affidavit  are  short 
aad  appear  to  na  to  state  condnalons  rather 
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I  than  fiicts,  and  would  not  seem  to  Justify  a 
finding  that  Mrs.  White's  testimony  wap  . 
thereby  shown  not  to  be  matertaL  W^  think 
the  motion  for  new  trial  should  have  bora  ; 
^nted. 

[1, 91  There  waa  a  aharp  eontsntlfm  as  to 
whethw  w  net  Dr.  Harrison  bad  a  pistol  and 
was  maUng  any  attack  or  demonstration 
jwim  it  wben  lie  was  shot'  ^^dlaata 
daimed  ttiat  he  had  mdi  pistol  and  ww 
makli«  waA  atfeMk.  Tbey  aaked  vedal 
Icharge  No.  4  presenting  the  prindpte  embod- 
ied tn  utide  im.  ▼emsD'a  P.  a  We  do, 
xat  think  Oie  tefasal  oC  mOk  wedal  ^uui!*. 
shows  anr  anw.  In  his  aoatn  dtarge  the 
court  gav«  t3ia  foHowlng:  •  i 

"If  deceased  was  armed  with  a  pistol  at  tbe 
time  he  was  killed  and  vras  makfatg  such  an 
attack  on  Horace  White,  and  the  manner  of  the 
nse  of  SBch  plstsl,  vlewad  from  tiie  standpotat 
of  the  defendants,  was  snek  a«  tras  reasonably 
calcnlated  to  produce  death  or  serious  bodily 
injoryt  then  the  law  presumes  the  deceaapii 
intettded  to  murder  or  inflict  serious  bodilj 
harm  or  Injury  upon  the  said  Horace  Whlto.** 

We  tbhik  this  gavu  to  appellanta  all  to 
which  th^  were  entitled  and  presented 
their  theory  correctly.  The  evidence  showed 
that  the  plstot  found  near  the  body  of  de- 
ceased was  not  In  condition  for  use  as  a 
firearm.  Conceding  this,  It  Is  not  neeessarlly 
a  deadly  weapon,  and  was  not,  within  tbe  , 
meaning  of  said  article  Just  referred  to,  a 
weapon  such  aa  would  have  been  calculated 
to  produce  death  or  serious  bodily  Injury, 
and  said  l^al  prenmption  that  death  or 
injury  was  preeoniBd  from  Qie  we  of  tlie 
weapon  did  not  arfsev  Tbat  part  of  the 
main  charge  quoted  gave  to  appdlanta  tbe. 
right  to  act  in  defenae  of  self  or  a  brotber 
if  to  them  aald  weapon  appeared  deadly,  and 
this  fully  preeented  tbe  law  appllcfible  to 
tbe  facts. 

We  itfrafai  from  a  dlacusshm  of  the  argu- 
ment of  private  proMCDtioa  on.tlie  trial,  aa 
same  will  not  llk^  occur  again.  We  ba¥e- 
often  wtittoi  of  the  necessity  for  care  in 
tba  tise  of  only  Ic^ltbuate  discussion  of  facts' 
and  the  avoidance  of  abuaive  laojEaate  and 
tbe  expression  ot  private  opinlmu. 

IT]  Tbe  testimony  of  WiU  MaUet  waa  adr> 
mitted  to  Impeach  the  witness  A.  N.  "White,; 
the  father  of  appellants.   As  we  view  same.- 
It  was  upon  an  immaterial   matter,  and* 
should  not  have  been  admitted.  A.  N.  White 
denied  going  to  Dr.  Harrison's  cattle  penf 
with  Mallet  some  months  before  the  killing; 
and  after  a  difficulty  between  said  wltnenb^ 
and  Dr.  Harrison,  and  denied  there  engns^' 
ing  In  a  friendly  conversation  with  X)r.  Har- 
rison, and  stated  tbat  be  bad  not  spoken  ta 
Dr.  Harrison  since  said  difBculty.  Mallet 
affirmed  the  fact  of  going  to  said  cattle  pen. 
with  A.  N.  White,  but  aald.  If  there,  waai 
any  talk  between  Dr.  Barrlaon  and  WbltA. 
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except  about  esttie^  lie  did.- not.  remember. 
.  Mallet* 8  testlmraf  that  Wblte  went  to  aaid 
pen  and  there  talked  wltti  Dr.  HarrlMm 
aboat  cattle  may  hare  shown  that  White 
had  not  told  the  trath  In  his  denial  of  each 
fitcta,  but  we  cannot  see  bow  sndi  facts  had 
bearing  on  any  Issae  In  this  case.  Appel- 
lants -were  not  ivesent  and  were  not  bound 
by  any  of  such  conversation^  and  same  shed 
BO  light  upon  the  animus  or  feeling  of  the 
witness  A.  N.  Wblte,  and  seems  to  ns  clearly 
open  to  Uie  objection  that  such  purported 
Impeadiing  testimony  was  on  an  Immaterial 
mattw.  Branch's  Ann.  P.  O.  |  165,  and  au- 
thorities dted.  It  this  testimony  of  Mallet 
be  eliminated.  It  will  carry  with  it  the  <dLarge 
oC  the  court  relating  thereto,  of  which  com- 
tfalnt  Is  also  made,  and  for  this  reason  we 
forego  any  discussion  of  same. 

For  the  reasons  stated  above,  the  Judgment 
oi  the  trial  court  will  be  reversed,  and  the 
cause  remanded. 


ROOGERS  T.  STATE.  (No.  6340.) 

(Court  of  Criminal  Appeals  of  Texas.  June  22, 
1921.  Behearing  Denied  Feb.  1. 1922.) 

1.  WttMssss  ^282^2— OhJecUos  to  repetltlsi 
of  qswtiM  en  oross-cxamiaatloa  property 
s«stiiae«. 

In  a  pro8« cation  for  murder,  where  de- 
ceased's  wife,  in  answer  to  questions  as  to  why 
her  daughters  retarned  to  the  house  from  the 
place  where  deceased  lay  before  any  one  else 
arrived,  stated  she  did  not  think  she  bad  said 
they  retomed  immediately,  and,  on  rebuttal, 
testified  that  her  hasband's  oiJy  pistol  was 
hanging  up  in  tiie  bouse  at  the  time  of  the 
homicide,  and  that  there  was  no  pistol  l^ing 

him  when  he  was  killed,  the  court  did  not 
err  in  exduding  further  cross-examination  as 
to  why  the  daughters  went  back  so  soon;  such 
question  not  being  caliAilated  to  elicit  the  reply 
that  witness  had  seen  a  pist<d  cm  or  about  de- 
ceased's body,  or  had  seen  her  daughters  take 
Mie  away. 

2.  CrtnlBsI  law  ^3^448(8)  ~  Onestloa  as  1o 
why  deoessed  Inailaei  dsfeadant  had  pua 
•bJoeUoa^s  as  lavolviap  eooelasloa. 

In  a  prosecution  for  murder,  where  it  was 
Dot  shown  that  deceased  was  expecting  trouble 
at  the  time  of  the  killing,  a  question,  asked  of 
deceased's  widow,  who  had  testified  he  carried 
a  gun  to  the  place  of  the  killing  because  be 
knew  or  imsgined  defendant  had  a  gun,  as  to 
why  he  imagined  ao,  was  properly  excluded  as 
invotving  a  conduidon;  the  whole  matter  being 
speculative. 

3.  CHmIrsJ  law  «=sr  144(10)— Witnesses 
379(9)— Aooused's  wife's  statements  bsfore 
grand  Jury  may  not  be  proven  to  impeach 
her  when  she  was  made  to  testi^;  state's 
oonduot  assirmed  proper. 

If  accused's  wife  in  taken  by  process  he- 
fore  the  grand  Jniy  and  made  to  testis,  her 


statements  cannot  be  proven  to  impeach  her, 
even  though  pertinent  to  her  examination  in 
chief,  but,  in  the  absence  of  an  affirmative 
shoiring  to  the  contrary,  the  court  must  assume 
there  was  no  Improper  conduct  by  the  state. 

4.  Wltoesses  «»879(9)^ross.e](amlBaUM  of 
defsadoafs  wifo  as  te  oentradMocy  atoto- 
meats  to  groad  Jnry  held  proper. 

In  a  moMcutiML  for  murder,  wh«»  de< 
fendanf  s  wife  testified  that  deceased  called  her 
insulting  names,  which  fact  she  communicated 
to  defendant,  the  court  did  not  err  In  requiriog 
her  to  answer  qaestloDS  on  eross-ezsmination 
as  to  contradictory  statements  made  by  her 
before  tbe  grand  Jnry,  thou^  she  was  net- 
asked  aa  to  sueh  statssuBta  on  dhreot  •fw—*— - 
tion. 

5.  Criminal  law  «=9656(5, 9)— Conrfs  remark, 
limiting  pnrposs  of  testimony  to  Impeach- 
ment, held  not  oemHOtt  wililrt  or  oro«- 
btrity  of  tesMniony. 

la  a  prosecutfoB  for  murder,  the  court's 
remark,  during  tiie  testimony  of  a  grand  Juiy, 
as  to  eentradtetoiy  statemuits  made  hy 
d^endant's  wife  heCose  tbe  grand  Jory,  that 
"it  only  goes  to  the  credibility  of  the  wit- 
ness," was  not  a  comment  on  the  weight  of  the 
wife's  testimony  or  an  expression  of  the  court's 
opinion  ss  to  her  credibQity,  being  intended 
merel^  to  limit  the  purpose  of  the  testimony 
bdng  heard. 

On  MMion  for  Behearing. 

8.  Criminal  law  ^n44(V2)  —  Trial  eoarfs 
ruling  presumed  oorrect. 
The  presumption  is  that  the  trial  eonrt^s 
ruling  was  correct,  unless  the  bID  of  oxeeptiOBs 
shows  otherwise. 

Ainwal  from  District  Court,  Hopfclaa  Ooim- 
ty;  Geo.  B.  Hall.  lndg& 

W.  B.  Bodgers  was  convicted  at  miuder, 
and  he  appeals.  Affirmed. 

Dial,  Mtison  te  Brim,  of  Sulphur  Springs, 
Wynne  k  Wynne,  of  Kaufman,  and  DaTldaon 
ft  Kalock,  of  Marshall,  for  aiwdlaat 

H.  SL  Hamilton,  Aast  Atty.  Gen.,  for  the 
Stat& 

HAWKINS,  X  Apfiellant  was  convicted 
for  the  murder  of  one  Sam  Vest;  bis  punish- 
ment being  assessed  at  five  yean  in  the  pen- 
itentiary. 

Appellant  and  deceased  were  nei^bors. 
Some  trouble  had  arisen  between  them  by 
reason  of  a  gate  leading  into  deceasedls 
pasture  having  been  left  open  some  months 
prior  to  the  killing;  and  also,  on  account  of 
deceased's  cattle  getting  out  of  his  premlsee 
and  Into  the  Inelosure  of  appellant  HireatB 
on  the  part  of  deceased  are  shown  to  have 
been  made  agatnat  an^dlant,  some  of  whldi, 
at  least,  had  been  communicated  to  him. 
Upon  one  occasion,  two  or  three  months  be- 
fore the  killing,  the  deceased  had  discovered 
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ike  gate  l«Kaii«  Into  Ids  putore  bad  been 
left  op«o,  and  trmt  with  Ida  wife  and  dat^fh- 
ter  down  near  the  paatm  gate,  and  seethed 
hliMdt  tn  aa  woods  to  ascertain  U  appA- 
lent  waa  the  one  who  had  Mt  It  (^en.  Upon 
appeUant  coining  tlirougb  the  gate  wlthcart 
'dotfng  the  same,  deceased  stepped  Into  the 
road  ahead  <tf  blm  and  ezhUdted  a  plstid, 
and  made  anwnant  get  oat  of  Us  boggy  and 
dose  the  gat&  It  Is  a  coiceded  fact  Oat 
deceasedt  upon  tUs  oocaslCHi,  had  a  pistol, 
and  it  was  a  oontrararted  issoe  as  to  whether 
app^nt  had  a  shotgnn  tn  his  hnggy  at  the 
ttme.  Upon  Oie  day  of  the  Ulling  deceased 
and  his  son  were  building  fence  Just  across 
the  road  from  aiq>dlant*a  bam.  Appelant 
cialms  about  eight  dars  prior  to  the  fellUng 
deceased  had  need  in  ml  ting  language  to  his 
.^ppeUanfs)  wife,  which  she  had  communi* 
cated  to  him,  and  that  upon  the  occasion  of 
the  UlUng  he  had  for  the  first  time  seen 
deceased  since  he  had  been  so  informed;  and 
that  he  killed  deceased  both  because  of  the 
tesnlts  to  am^tilant's  wife  and  becanse  d^ 
ceased  was  attempting  to  draw  a  pistol  witii 
which  to  shoot  him.  It  was  controverted  as 
to  whether  deceased  was  armed  at  the  time 
ha  was  kUlsd.  The  state's  testimony  sap- 
pMted  the  Omny  that  he  was  down  on  one 
knee  at  the  time  he  was  shot,  sharpening  a 
stop  to  be  used  as  a  teace  In  ^e  fence  he 
was  building.  It  Is  not  oecessary  further  to 
srt  out  the  testimony,  except  as  it  may  be 
referred  to  m<»e  in  detail  In  discussing  the 
assignments  of  error.  The  diarge  of  the 
court  submitted  murder,  manslaughter*  and 
sfiU-deftaise.  No  exc^rtidn  whatew  was 
nied  to  the  court's  charge  and  no  special 
charges  were  requested.  The  only  assign- 
men  ts  of  error  are  to  the  admission  or  re- 
jection ot  testimony. 

[1]  While  Mrs.  Vest,  wife  of  deceased,  was 
-on  the  witness  stand  she  was  asked  upon 
■cross-examination  the  following  question : 

*^  yom  daughters  vent  back  from  where 
your  husband  was  fotmd  before  sny  one  got 
tiiere,  will  yon  tell  the  Jury  why  they  went 
bsckr 

The  state  objected  on  the  groond  that  it 
would  be  a  contusion  of  the  witness,  which 
-objection  was  sustained.  The  bill  inresoitlng 
thla  alleged  error  recites  that  witness  had 
■already  teetifled  that  after  the  shooting  she 
nnd  her  daughters  inunedlately  wcot  to  whwe 
the  deceased  lay,  and  Oiat  Ahortly  after- 
wards, and  before  any  one  ^se  arrived,  the 
dau^ters  returned  to  the  bonsa  The  biU 
furttaw  sets  out  that  the  defense  expeetBi  to 
show  by  the  witness  that  the  daughters  re- 
turned to  the  house  after  they  had  examined 
the  body  of  deceased,  and  had  taken  from  the 
body  ta  the  deceased  a  pistol,  or  what  wit- 
ness thougbt  was  a  pistol.  The  qoeetlon  luro- 
pounded  was  not  calculated  to  ^dt  in  re- 
9onse  that  witnen  had  seen  a  ^stol  on  or 
■abont  her  hnAand'a  body,  n  bad  soai  hsr 


daui  hten  tike  a  pistol  o  I 
the  body.   If  appellant  : 
r^op  whether  sncb  a  1 1 
Ooestien  onifht  to  bare  bt  i 
get  a  respakslTe  answer. 
aaij,  in  Mriwtanoe^  "If  tb< ; 
honse,  vrtiy  did  ttiey  go?" 
thm  statonent  of  facta  wi 
in  substance^  bad  been  as : 
times,  and  she  aivwered 
think  she  had  said  that 
turned  to  the  hottae  lmn> 
counsel  put  the  question, 
before  sny  one  got  ther! 
And  under  Uiose  drcnmsl ! 
and  ruUng  of  the  court 
think  there  was  no  orror. 
in  this  position  by  a  fuiti 
the  statement  of  facta,  i 
Mrs.  Vest  on  rebuttal  tes : 
band  only  had  one  pistol, 
of  the  homldde  was  bangi  i 
that  she  knew  it  was  ther  i 
killing  the  boy  came  in  an*  I 
to  go  kill  appellant;  shi 
that  at  the  time  her  husli 
was  In  his  shirt  sleevea, 
pistol  tying  by  him. 

[1]  It  appears  from  Qi 
record  diat  some  months 
oeceased  and  appellant  I 
about  a  gate,  which  led  t: 
tore,  being  left  open.  De: 
peUant  had  left  It  open ;  a:r 
a  pistol,  he  went  with  his 
to  watd),  and  when  appell 
without  closing  the  gate  tl 
him  to  get  out  of  the  b; 
There  was  no  question  but 
a  plstcd.  It  was  a  controro 
appellant  had  a  gun  on  i: 
cross-examination  of  Mrs. 
ence  to  the  prior  trouble  i 
pellant  derdoped  tiw  tolli 

"iij  hosband  carried  the  i 
canse  ha  knew  Mr.  Rodgei 
imagined  he  did.  No;  we  <i 
I  don't  remember  whetheii 
cnesed  with  me  his  imaginarl 
ers  bad  a  gun  or  not  He  n 
because  he  imagined  Mr.  Ri 
I  don't  know  why  he  imagb 

She  was  tbea  asked: 

'T[e  [yonr  hnsband]  toM 
the  house  that  he  knew  It  ^ 
he  [That  Lb,  it  was  Bod| 
gate  open]?** 

To  which  Bhe  replied: 
''No;  he  didnt  know  it 

OHen  the  question: 

"Then  bow  did  he  imagin 
a  gun,  that  caused  him  to  ct 

The  state's  otadactton  th 
eondnaton  «nd  opinion  wi 
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find  no  error  iu  the  ruling  of  ttie  court  The 
wbole  matter  was  speculatlTO.  The  record 
makes  It  apparent  that  deceased  believed  It 
was  aj^llant  who  was  leaving  the  gate 
open;  and,  whether  right  or  wrong  as  to 
this,  he  armed  blmsell  and  went  to  see  abont 
it.  Appellant's  contentlou  that  a  further  par- 
suit  of  the  Inquiry  as  to  deceased's  Imagina- 
tion and  belief  as  to  whether  aj^iellant  waa 
armed  on  that  particular  occasion  would 
throw  Ugfat  on  the  contention  that  deceased 
was  armed  at  the  time  of  the  homicide  is  a 
far-fetdied  deduction,  which  la  nntoiable  in 
the  absence  of  a  showing  that  deceased  was 
expecting  trouMe  at  the  time  of  the  lUlllng. 

[S]  Bills  of  exceptions  No.  7,  8,  9,  14,  and 
15  will  be  considered  together,  as  they  relate 
to  the  same  anbject.  Mrs.  Nora  Rogers  tee- 
tlfled  that  elgbt  daye  before  the  killing  de- 
ceased came  to  her  hciuse  after  one  of  his 
cows,  which  had  gotten  tnto  the  Inclosure  of 
appellant,  and  that  deceased  on  that  occasion 
bad  called  her  a  bitch,  and  referred  to  her 
as  a  God  damned  whore;  that  she  communi- 
cated this  to  ber  hasband  upon  his  return 
home  that  same  evening.  After  the  killing 
Mrs.  Rodgers  was  before  the  grand  Jury, 
whether  voluntarily  or  otherwise  does  not  ap- 
pear. iJpon  cross-examination  in  this  trial 
with  r^erence  to  the  conduct  which  she 
claimed  deceased  had  been  guilty  of  towards 
ber,  and  about  which  she  says  her  husband 
was  informed,  the  following  occurred: 

"Q.  Did  yon  testify  before  the  grand  jnry 
in  regard  to  that  convereation  that  you  had 
with  Sam  Vest?  A.  They  did  not  aak  me  that 
direct  question  In  the  grand  jury  room. 

*'Q;  I  will  ask  yoD  If  yon  didn't  tell  the  grand 
Jury  in  relating  the  converaation  between  yon 
aad  Hr.  Vest  eight  days  before  the  kilUng,  If 
y«B  didn't  tell  the  grand  Jury  that  the  wily 
tli^'K^.  Vest  said  to  you  waa  that  if  he  had 
tovcome  back  .up  these  after  those  cows  he 
would  make  It  rough?  A.  No;  I  didn't  tell 
that. 

'*fQ.  Yon  didn't  tell  the  grand  jury  that  the 
only  thing  Mr.  Vest  said  to  yon  waa  that  if 
he  had  to  come  back  up  there  agafai  he  would 
make  it  rough?  A.  I  didn't  tell  tiie  grand  jury 
ttat  'was  all  he  eaid." 

Objection  .was  urged  to  requiring  the  wit- 
ness to  answer  the  various  questions  because 
It  was  making  the  wUe  testify  against  her 
husband,  and  because  do  questions  had  been 
asked  her  on  direct  examination  about  what 
she  had  testified  before  the  grand  jury.  Aft- 
er the  predicate  was  laid,  two  members  of 
the  grand  jury  were  permitted  to  testify, 
over  objection,  that  Mrs.  Rodgers  had  testi- 
fied before  the  grand  jiiry  that  the  roughest 
thing  that  Sam  Vest  ever  said  to  her  was 
that  if  he  had  to  come  back  up  there  again  he 
would  come  rough-handed. 

If  the  bill  of  exceptions  made  it  dear  that 
Mrs.  Rodgers  was  taken  before  the  grand 
Jury  under  process  and  Interrogated  with  ref- 
•nnoe  to  the  c«3TWsatlon  with  deceased  wb 


would  dlsiKMe  of  the  aueitlon  oa.  tbe.aatbmr- 
ity  of  the  cases  dted  in.  appellant'*  brief. 
Uoggett  v.  State,  86  Tex.  Cr,  B.  88, 210  S.  W. 
4S4;  Johnson  v.  State,  66  Tex.  Cr.  B.  686* 
148  S.  W.  82&  Ttiese  caacB  held  BObatantlal- 
ly,  and  we  think  correctly,  that  if  the  wU* 
fs  taben  by  process  before  the  grand  Jury,. 
and  is  made  to  testify,  her  statements  there 
cannot  be  proven  for  impeachment  purpoaee^ 
even  tliough  pertinent  to  the  examination  in 
chief.  But  we  assnme  that  aUe  counsel  who 
represented  app^ant  In  this  ease  waa  famil- 
iar with  those  <9lnlons,  and  the  bilU  of  ex- 
ceptions do  not  bring  the  questloii  within 
the  rule  therein  announced.  So  far  as  may 
be  discovered  from  the  record  Mrs.  Bodgera 
may  have  appeared  voluntarily  oefore  the 
grand  jury  at  the  instance  of  ai^ellant.  In 
the  absence  of  an  amrmatlve  showing  to  the 
contrary,  we  nniat  assume  there  was  no  im- 
proper conduct  on  the  part  of  the  state  in 
that  regard. 

[4]  The  pertinent  objection  urged  was  Uiat 
no  queation  had  been  asked  the  witness  on 
direct  examination  about  what  she  had  tes- 
tlfled  before  the  grand  jury,  and  therefore, 
she  being  the  wife  of  aiKK^lant.  it  was  the 
development  of  new  matter  to  his  detriment. 
The  general  rules  with  reference  to  croas- 
eiaminatlon  of  accused's  wife,  either  general- 
ly or  for  impeadmient  purposes,  have  long 
been  well  recognized.  The  trouble  this  court, 
and  the  trial  courts,  have  experi^ced  has 
been  in  the  application  of  the  rules  within 
the  limitations  of  the  statute  in  each  partic- 
ular case.  The  general  propositions  are  cor- 
rectly and  tersely  stated  by  Mr..  Branch  in 
hia  Anno.  P.  G.  as  follows: 

Section  162,  page  86.  "The  wife  may  be 
crosB-examiaed  as  to  the  matters  teatiGed  to 
by  ber  on  direct  examination  •  *  *  and  may 
apply  the  nsaal  teita  of  eroBS-ezamination  as 
to  an  matters  germane  and  pertinent  to  ber 
testimony  given  on  her  direct  examination."- 
"It  is  error  to  permit  the  state  to  go  into  new 
matter  on  cross-examination  of  defendant's 
wife,  either  for  tiie  purpose  of  Impeachment  or 
to  draw  out  rircumstances  or  statementa  ad- 
verse to  defendant"  "The  wife  of  the  defend- 
ant may  be  cross-examined  by  the  state  only  as 
to  anch  matters  as  naturally  spring  out  of  and 
appertain  to  her  testim<^  l^ven  on  her  direct 
examination.** 

We  do  not  dte  the  cases  but  they  wUl  be 
found  collated  under  the  aeoOon  referred  to, 
and  the  general  rules  were  dted  and  ap- 
proved OS  late  as  McDougal  v.  State,  81  Tex. 
Cr.  B.  179,  194  S.  W.  944.  L.  R.  A.  19171fi, 
980.  If  a  female  relative  testifles  to  insnlte 
as  a  basis  for  a  charge  on  manslaughter,  she 
may  be  impeached  by  proof  of  contradictory 
statements,  made  either  In  the  abeenco  or 
presence  of  defendant,  as  to  what  the  reel 
language  or  conduct  was,  as  going  to  show 
the  Improbability  of  her  telling  defendant 
what  she  swears  she  told  him.  Proctor  r. 
State,  64  Tex.  Or.  R.  2S9.  112  8.  W.  770; 
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Long  T.  State,  Bd  Tex.  Cr.  B.  108.  127  S.  W. 
t»64,  Ann.  Cas.  1812A,  1244.  We  do  not  be- 
lieve any  error  was  committed  in  the  particu- 
lars complained  ot  It  is  true  the  wife  waa 
not  asked  npm  direct  examination  what  ebe 
bad  told  the  grand  jury,  but  she  undertook 
to  tell  the  trial  Jury  what  deceased  had  said 
to  her,  and  which  she  claimed  to  have  com- 
mnnicated  to  appellant  The  inquiry  on 
cross-ezaminatiou  was  as  to  a  matter  ger- 
mane and  pertinent  to  what  deceased  bad 
said,  as  Indicated  by  her  statement  to  the 
enaA  Jury.  It  was  not  new  matter,  and 
natonUJy  mmmg  out  of  and  appertained  to 
her  testimony  on  direct  examination.  It  aid- 
ed the  Jury  In  detwrnlntng  whether  In  fact 
deceased  did  use  to  her  what  was  claimed  to 
be  Insulting  language,  and  what  message 
she  conveyed  to  her  husband  in  regard  to  the 
conversation.  Tbe  predicate  for  impeacb- 
aient  was  properly  laid,  and  no  error  Is  dis- 
coverable from  the  record. 

[i]  It  Is  made  to  appear  that  while  Mrs. 
Bodgers  was  upon  tbe  witness  stand  and  be* 
tng  cxoas-ezamined  as  to  what  she  bad  told 
in  the  grand  jnry  room  r^ardlng  deceased's 
conversation  with  her,  objection  was  made, 
and  the  court  said,  "I  will  overrule  the  ob* 
jectlon,  it  goes  to  tbe  credibility  of  the  wit- 
ness**— to  which  remark  exception  was  taken 
on  the  ground  Uiat  it  waa  a  comment  on  tbe 
weight  of  the  testimony  as  well  as  the  credi- 
bility of  tbe  witness.  An  examination  of  tbe 
entire  record  leads  as  to  the  conclusion  that 
the  Incident  occurred  while  one  of  the  grand 
jurors  was  testifying  after  a  predicafe  for 
impeachment  of  Urs.  Rodders  bad  been  laid. 
The  entire  statement  by  tbe  court  seems  to 
have  been,  "Understand,  gentlemen,  this  evi- 
dence that  Is  being  introduced  only  go^  to 
tbe  credlMlity  of  the  witness."  The  attor- 
neys engaged  lu  the  trial  already  knew  the 
purpose  of  It,  and  the  statnuent  seems  to 
have  been  for  the  benefit  of  tbe  Jury,  and  In- 
tendad  as  a  limitation  on  the  purpose  ol  the 
testhnmy.  The  charge  of  the  court  contains 
DO  clause  limiting  the  evidence  of  tbe  grand 
Jurors,  but  no  exception  was  taken  to  the 
cbars*  for  this  omisaliNa,  and  no  special 
charge  upon  the  subject  was  requested.  We 
cannot  cmstnie  tbe  statement  as  a  comment 
by  the  court  oa  tiie  wed^t  of  the  testimony, 
nor  as  an  mfftea^n  as  to  bis  opinion  of  the 
oedlhility  of  any  witness,  but  merely  a  state- 
ment as  to  the  purpose  and  limitation  of  the 
leered  testlmomy.  We  do  not  r^rd  the  In- 
cident as  hurtful  to  appellant 

Finding  no  error  in  the  record,  the  Judg- 
ment will  be  afilrmed. 

On  Motion  for  Rehearing. 

Attorneys  for  appellant  In  their  motion  for 
rehearing  insist  wltb  so  much  earnestness 
that  we  were  In  error  in  our  original  opinion 
In  bolding  that  under  certain  circumstances 


the  wife  of  ^pdlant  might  be  impeadud  by 
statements  made  by  bw  before  the  grand 
Jury  we  have  again  examined  this  question. 
Our  more  complete  Investigation  has  con- 
firmed us  in  tbe  correctness  of  tbe  conclusion 
we  reached  formerly,  but  it  has  also  revealed 
that  our  dedsions  are  not  lu  harmony.  The 
cases  of  Bxou  v.  State,  S3  Tex.  Cr.  B.  469, 
28  S.  W.  1088;  Xonng  v.  State,  54  Tex.  Or. 
B.  420.  113  9.  W.  276;  and  Brown  v.  State, 
61  Tex.  Cr.  B.  S84,  186  S.  W.  260— are  not  In 
harmony  with  Johnson  v.  State,  66  Tex.  Gr. 
H.  686.  148  S.  W.  826;  Doggett  v.  State,  86 
Tex.  Or.  B.  98.  21S  S.  W.  464;  and  Turner  v. 
State.  89  Tex.  Or.  B.  616, 232  S.  W.  801.  The 
Johnson  Case,  supra,  makes  no  reference  to 
tbe  Exon,  Young  or  Brown  Oases,  but  seems 
to  depart  from  tbe  doctrine  announced  there- 
in without  dissent  In  Ferry  v.  State,  69 
Tex.  Cr.  B.  184,  163  S.  W.  138.  the  question 
was  raised,  but  disposed  ot  as  being  brought 
forward  by  insufficient  bill.  No  cases  are 
cited,  but  to  our  minds  this  ratber  s^^oiflcant 
language  la  fonnd  In  that  o^lnKm: 

record  does  not  disclose  at  whose  in- 
stance she  [the  wife]  testified  on  this  inquest 
proceeding,  whether  introduced  by  tiie  appel- 
lant or  by  the  state.** 

The  Doggett  Case  follows  the  Johnson  Case, 
la  Turner's  Case,  supra,  we  followed  the 
Johnson  and  Doggett  Cases,  and  in  our  orig- 
inal (^pinion  In  the  instant,  case  we  expre^ised 
the  view  that  where  tbe  record  shows  .the 
wife  was  taken  before  the  grand  jury  under 
process  and  without  the  husband's  con^t 
tbe  Johnson  and  Doggett  Gases  annooBoed 
the  correct  rule. 

Returning  to  the  question  directly  before 
us  for  consideration,  there  can  be  no  doubt 
that  a  wife  when  called  to  testify  by  her 
husband,  who  is  the  defendant  upon  trial,  is 
subject  to  the  same  character  of  cross-exam- 
ination as  any  other  witness,  subject  only  to 
the  limitation  that  the  cross-examination 
must  be  strictly  confined  to  matters  pertinent 
to  tbe  examination  in  chief.  The  general 
rule  is  so  stated  In  Encyclopedia  of  Evidence, 
VOL  6,  p.  892.  Texas  cases  to  this  same  Effect 
will  be  found  collated  in  Branch's  Criminal 
Laws  of  Texas  under  section  852. 

That  tbe  wife  may  be  impeached  by  proof 
of  contradictory  statements  to  third  parties 
as  to  material  matters  inquired  about  on 
h^  direct  examination  Is  well  establl^ed  by 
tbe  authorities  of  this  state.  See  Branch's 
Criminal  Law,  S  853,  and  cases  therein  cited, 
and  also  authorities  collated  under  section 
ISS  of  Branch's  Annotated  Penal  Code. 
That  the  ordinary  witness  may  be  impeached 
by  contradictory  statements  made  by  him  be^ 
fore  the  grand  Jury  1^  not  an  open  question. 
For  authorities-  collated  on  this  latter  prop- 
osition see  Branch's  Crlm.  Lav^.  $  871.  p.  S64. 
It  teing  settled  that  a  husband  or  wife  may 
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be  impeadwd  bf  thawtog  dadualiona  nade 
tham  to  a  tUrd  party  wbldi  are  oontnuy 
to  their  testiiDonpupon  the  vitncM  stand  it 
pwtUient  to  the  «wiwIth|^^hi  in  cUaf  1  wo 
have  besn  vmaUe,  la  view  of  all  of  oor  aa 
tftorlttoB,  to  readi'  the  oondnalon  ttiat  a  lioa* 
band  or  wile,  who  tetdflee  before  the  grand 
ixay  Toluatarlly  and  at  tlie  instance  of  the 
spouse  who  maj  be  under  InTesttgation 
ahdnld  not  be  sabject  to  ttie  aame  role  of 
Impeachment  with  reference  to  contradic- 
tory atatementa  made  before  that  body.  Cer- 
tainly they  are  under  no  less  obligation  to 
(Bpeak  the  truth  before  the  grand  jury  than 
when  talking  to  a  neighbor  or  friend  on  the 
streets  or  elsewlier&  It  Is  not  an  Instance 
ti  the  calUng  of  eitho-  husband  or  wife  to. 
testify  against  the  other,  for  if  that  rule 
should  be  followed  to  its  logkal  coDdnston 
tbe  same  oldection  would  premt  the  state 
from  ivoTlng  a  contrary  declaration  made 
to  a  third  party,  because,  in  a  sraoe^  all  im 
peachment  eridenoa  la  agafaist  tbe  party  to 
the  detriment  at  whose  Interest  it  is  in- 
troduced. Indeed,  this  was  the  objection 
nrged  whm  the  state  has  sought  to  prove 
contradictory  statements  by  tbe  husband  or 
wife  to  third  parties,  and  the  objection  h^ 
pt  be  untenable.  In  the  insfauit  case  the  bill 
of  exception  falls  to  show  that  the  wife  was 
brought  before  tbe  grand  Jury  under  process, 
not  at  the  instance  of  aiwellant  It  does 
not,  in  our  opinion,  bring  tiie  question  witiiln 
the  rule  announced  in  the  Johnson  and  Dog- 
gett  Cases.  If  a  hudnnd  accused  ot  crime 
and  under  investigatloD  befbre  tbn  grand 
Jury  should  cause  his  wife  to  go  before  tbat 
ba^  to  testify  to  things  fiiTOrable  to  htm, 
and  she  should  make  statements  oontrary  to 
her  testtiaeny  aftmrards  glTw  on  tbe  trial 
wtiieh  were  pertinait  to  her  examination  in 
(Atef  and  as  to  a  material  matter,  it  could 
be  urged  witii  little  lo^c  we  think,  that  her 
contradictory  statements  made  before  the 
grand  Jury  should  not  be  provable  to  Impeach 
her  as  In  contravention  of  the  statute. 

[I]  The  I^al  presumption  is  tbat  the  rul- 
ing of  tbe  trial  court  was  correct  unless  the 
blU  of  exception  shows  otherwise.  Moore  t. 
8tate,  7  Tex.  Apjf.  20;  Edgar  r.  State,  60 
Ter.  Or.  B,  256.  127  S.  W.  IOCS;  James  t. 
Mtate,  Tex.  Cr.  R,  77, 138  S.  W.  612;  Har- 
ris V.  State,  07  Tex,  Cr.  B.  261.  148  S.  W. 
1074;  Ortiz  v.  State.  68  Tex.  Gr.  R.  524, 151 
a.  W.  1058;  Anderson  v.  State,  70  Tex.  Cr. 
R.  6»4,  157  S.  W.  1197;  Zwelg  T.  State,  74 
Tex.  Cr.  B.  306,  171  S._W.  751. 

The  respectful  manner  in  which  the  mo- 
tion for  rehearing  upon  this  issue  has  been 
urged  before  this  court  has  caused  us  to 
make  a  more  thorough  investigation  ot  the 
matter  than  upon  the  origloal  hearing,  but 
we  have  been  unable  to  agree  with  counsel 
in  their  earnest  contention. 

The  motion  tor  rdiearing  la  therefore  over- 
ruled. 


KENNEDY  ot  aL  v.  MoCAULEY.  (NOb  1872.) 

(Conrt  of  CMl  Appeals  of  Texas.  jhaatSBa. 
Jan.  U,  U22.) 

I.  Appeal  and  error  «=s>t046(3)  —  Denial  sf 
risht  to  open  and  dote  prsjsdielal  wkere  sri* 
denoe  sharply  ooafllets. 

Denial  to  a  party  of  hia  right  to  open  and 
close  la  reverdble  error,  where  the  evidence  on 
the  issues  was  shsrply  conflicting. 


2.  Trial  «»25<ll}-.WheB  "trial  oommi 
wltlila  r«lo  ossdttlaBslly  giviai  dsfeadasts 
rtiht  to  •fm  and  slosa  atatsd. 

Within  mis  81  (142  S.  W.  zx)  for  district 
eonrts,  giving  defendants  the  right  to  ivcn  snd 
condudo  in  adducing  the  evidence  and  in  the 
argument.  If  "after  the  issues  of  fact  are  Mt- 
tled  and  before  the  trial  commences"  tbtj 
admit  that  plaintiff  has  a  good  cause  of  acdon 
as  set  forth  in  the  petition,  except  as  defeated 
by  defense  in  the  snswer,  "triid  commences" 
with  the  reading  to  the  Jary  ot  tiie  pleadings, 
under  Rev.  St  art  1961.  ao  defendants'  ad- 
mission is  not  too  late,  though  made  after  both 
parties  had  announced  ready  for  trial  and  sfttt 
Jnrors  bsd  been  qnestiuMd  for  caas4.  (Bsv. 
St.  arts,  im  liHT). 

Appeal  from  EHstrlct  Court,  Collings- 
worth Counl7:  J.  A.  Naberst  Judgfc 

Action  by  G.  W.  McCauley  against  L.  A. 
Keunedy  and  others.  Judgment  for  plalD- 
tiff,  and  d^mdanta  an>eal.  Beversed  and 
rematided. 

R.  H.  Templeton,  of  Wellington,  and  Ben- 
son &  Benson,  of  Bowie,  for  appellants. 
0.  a  Small,  of  Wellington,  for  appdiee. 

HUFF,  C.  J.  The  appellee,  C.  W.  Kc- 
Cauley,  sued  appellants  L.  A.  Komedy  and 
B.  Q.  Kennedy,  in  the  district  court  ot  Col- 
lingsworth county,  on  a  promissory  note 
for  the  sum  of  $1,600,  Interest  and  attor- 
ney's fees,  executed  the  10th  day  ot  Deona- 
ber,  1919,  payable  to  the  appellee.  Tbe  de- 
fendants answered  that  the  note  was  vdd 
for  tbe  want  ci  1^1  consldwaticm ;  ttat  It 
was  executed  to  aroeUee  In  settlemeBt  oC  a 
difference  between  an  agreed  contract  price 
and  the  marl^  price  of  20  bales  of  cotton 
which  had  been  sold  by  U  A.  Kennedy  to 
appellee  on  the  future  market  under  an  al- 
leged agreemoit  that  there  dwnld  be  no 
actual  manual  delivery  of  Om  oottmi,  but 
that  the  parties  would  adjust  th^  prodt 
and  loss  on  the  sale  on  the  basli  ot  the  dif- 
ference between  Ihe  market  valtui  of  0» 
cotton  on  November  20,  1919,  and  the  om- 
tract  price  for  Om  oottwi,  ^rtdtih  was  IT 
cents  per  pound.  B.  Q.  Kennedy  also  set 
up  tlut  be  signed  the  note  as  aorety;  ttwt 
his  signature  was  attached  after  the  Indebt- 
edness had  accrued  and  was  outstanding; 
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and  tbat 'there  was  bo  addititnul  ccmeddara- 
tlon  moTlng  either  to  or  from  any  of  the 
parties  that  would  render  his  signature 
Mndlng  upon  him.  The  appellee,  by  sap- 
plemental  petition,  answered  that  L.  A.  Ken- 
nedy obligated  himself  to  deUver  to  ekmI- 
lee  20  bales  of  cotton  on  or  betfore  Novon- 
ber  20,  1019,  for  which  he  was  to  pay  Ken- 
nedy the  sum  of  17  cents  per  poond  when 
the  cotton  was  actually  d^vered;  that 
Kennedy  breeched  his  contract,  failing  to 
nttke  actual  d^rery  as  agreed,  and  there- 
after agreed  to  pay  i^ipeUee  the  snm  of 
12,500  damages  for  fiUlure  to  dellvs-,  and 
the  note  in  cmtrorersy  was  executed  and 
delivered  In  part  payment  of  the  damages; 
that  thfr  consideration  for  the  signature  of 
B.  Q.  K«medy  was  forbearance  on  the  part 
of  appellee  to  demand  an  attempt  to  collect 
tiie  full  amount  due  him  by  L.  A.  Kennedy 
at  the  time  of  the  breach  of  the  contract, 
and  an  actual  extmislon  of  time  for  the 
payment  of  the  $1,600  in  damages. 

[1,  2}  The  first  and  second  assignments  of 
error  are  based  upon  the  action  at  the  trial 
ooorf  fa  refusing  to  grant  appellants  the 
right  to  open  and  dose  in  the  IntroductloD 
of  the  testimony  and  in  the  argument 
After  both  parties  had  announced  ready  for 
trial  and  after  the  jury  had  been  question- 
ed for  cause,  but  before  the  Jury  had  been 
selected  to  try  the  case,  and  while  the  clerk 
was  drawing  the  list  of  the  jury  to  present 
to  plaintiff  and  defendants  for  tiie  purpose 
of  exercising  thdr  t^altenge,  the  defend- 
ants jointly  filed  with  the  cilerk  and  pre- 
sented  to  the  court  their  written  admission 
that  plaintiff  had  a  good  cause  of  action  as 
presrated  by  bis  petition,  subject  to  be  de- 
flaated  by  the  defmse  set  up  in  defendant's 
answer,  as  prortded  by  mle  81  Aw  the  dis- 
trict courts  (142  8.  W.  xx).  In  such  cases 
made  and  provided,  and  requested  the  court 
ttiereon  to  give  them  the  right  to  <^n  and 
dose  in  ttie  introducti<m  nt  the  eTiden<!ie 
and  in  tiie  argument  This  request  the  trial 
court  refused,  giving  as  his  reason  tiierefor 
that  rule  81  required  ttxe  admission  to  be 
filed  before  the  commencement  of  the  trial. 

Under  the  pleadings  and  the  written  ad- 
misslott  filed,  under  rule  81,  the  burdCT  of 
proof  was  uptm  appellants,  and  they  had 
ttie  right  to  open  and  doae  in  the  introduc- 
tion of  evidence  and  In'tbe  argument  A 
dMilal  ot  that  ngbt  Is  reversible  error  if 
the  admission  was  made  within  the  proper 
time,  as  the  evidence  Introduced  upon  the 
issues  in  ttiis  case  iwesented  was  sharply 
conflicting.  This  Is  a  valuable  right  and  not 
a  mere  privilege  and  not  subject  to  the  trial 
oourt^  dlscretiim.  Ney  v.  Rothe,  61  Tex. 
874;  dandera  v.  Bridges^  67  Tex.  9S.  2  8.  W. 
668;  Ramsey  v.  Thonas,  14  Tex.  CIt.  App. 
481,  88  S.  W.  2S9;  Cunningham  v.  Davie, 
141  S.  W.  808:  Bank  v.  Cooper.  179  S.  W. 
286;  aements  v.  licOUn.  4»  8.  W.  122; 
2a6&Wv-48 


Knight  Realty  Co.  v.  WUUams,  193  S.  W. 
168.  and  authwities  cited.  The  question  pre- 
sented by  the  ruling  of  the  trial  court  is: 
When,  within  the  meaning  of  the  rule.  Is 
the  commencement  of  the  trial?  The  de- 
fendants "shall,  after  the  Issues  of  fact  are 
settled,  and  before  the  trial  commences,  ad* 
mlt  that  the  jdalntiff  has  a  good  cause  of 
aetion,"  etc  The  issues  of  fact  to  be  set- 
tied,  (tf  course,  are  determined  by  the  plead- 
ings. A  ctril  case  la  to  be  tried  when  call- 
ed, unless  continued  or  postponed.  Artide 
1944,  R.  O.  S.  Where  cases  are  called  for 
trial,  issues  of  law  arising  on  the  pleadings 
must  be  settled.  The  Issues  of  law  can- 
not be  postponed  for  the  cause  that  a  prfrty 
is  not  ready  on  the  Issues  of  fact.  Article 
1947.  So  we  think  the  Issues  of  fact  to  be 
settled  nmy  be  settied  after  announcement 
of  ready  tor  trial.  It  follows  after  Issues 
of  fact  are  settied  the  defendants  may  make 
the  admission  before  trial  ctmunences  on  the 
issues  of  fact  The  mere  test  of  Jurors  as 
to  their  qualification  we  do  not  think  a 
commencement  of  the  trial  within  the  mean- 
ing of  tiie  rule.  Artide  1951.  B.  S.  0..  pro- 
vides: 

"In  suits  tried  by  a  jury  the  trial  shall  pro- 
ceed in  the  following  order,**  etc.:  (1)  Read- 
ing of  petition;  (2)  the  answer;  (8)  if  there 
la  an  intervener,  his  pleadlne;  (4)  "Th* 
*  *  *  pleiotiff  or  defsidant  upon  whom  rests 
the  burden  of  proof  on  the  whole  case  under 
the  pleadlnge  shall  then  be  permitted  to  state 
to  the  Jury  briefiy  the  nature  of  hla  daim  or 
defense  and  facta  relied  on  In  support  tbere- 
of;"  (6)  audi  party  shall  then  introduce  his 
evidence;  (9}  the  adverse  party  may  maka 
his  statement;  (7)  he  shsU  tiien  introduce  Us 
eridmce;  (8)  the  infervenw  may  make  Us 
statement  nd  introduce  his  evidence;  (9)  the 
partiea  shaD  be  eonflncd  to  rebutting  testimony. 

It  will  be  seen  from  the  statute  it  is 
contemplated  in  dvll  suits  tbe  trial  on  the 
'issues  of  fact  is  commenced  by  reading  the 
petition,  but  when  It  caalw  to  the  statemrait 
at  tbe  case  and  the  introduction  of  the  evi- 
dence the  party  on  whom  the  burden  Is 
placed  by  the  pleading  takes  the  lead.  It 
seems  to  us  the  oommenconent  of  the  trial 
referred  to  by  tb»  rule  Is  tbat  trial  the  or- 
der of  which  la  prescribed  by  the  statutes. 
The  admission  must  be  made  b^ore  the 
commencement  or  proceeding  In  the  order  of 
the  trial  prescribed  by  the  statute.  In  the 
case  of  Hlttson  v.  State  National  Bank 
(Sup.)  14  S.  W.  780,  after  the  Jury  had 
been  selected,  one  of  the  defendants  made 
the  admission  under  the  rule.  Tbe  Su- 
preme Court  said,  In  effect  when  It  is  desir- 
ed to  proceed  under  the  rule  the  request 
must  be  made  before  any  evidence  has  been 
Introduced  and  the  admission  must  be  made 
by  all  the  defendants  who  have  filed  an- 
swers. In  that  case  it  was  held,  one  at 
the  defondants  having  failed  to  make  the 
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admlssimi  who  bad  filed  an  answer,  there 
was  no  error  <n  reflulng  to  giro  the  defend- 
ant who  had  made  the  admlssitm  the  opening 
and  dosing.  The  Implication  is  dear,  we 
think,  that,  had  both  defendants  filed  the 
admisaion  after  Impandlng  0ie  Jury  and  be> 
fore  the  introduction  of  the  «fIdaioe,  it 
would  have  beai  in  time  This  also  seems 
to  have  beoi  the  view  of  the  court  in  the 
case  of  Clements  v.  McCain,  49  8.  W.  122. 
However,  In  that  ease  the  admission  was  fll< 
ed  before  announcing  ready  for  trial,  but  tihe 
request  was  made  before  the  iatrodoction  of 
the  eridence.  'IMal,"  in  practtae,  1b  de- 
'  lined: 

"The  ezamination  before  a  competent  triba- 
oal,  according  to  the  law  of  the  land,  of  the 
facts  put  in  isane  in  a  eaase  for  the  purpose 
of  determining  such  issoe"  (3  Bouvier's  Law 
Dictionary,  Bawle's  8d  Ber.  8320),  "indvdine 
an  steps  In  the  case  from  the  snbmisdon  to 
the  jnry  to  the  rendering  of  the  Judgment.*' 
Id.;  Castellaw  r.  Blanchard,  106  Oa.  97,  81  9. 
K.  801,  citing  And.  JLsw.  Diet  title  TriaL 

"Trial)**  within  the  meaning  of  tbe  rule 
and  statute  governing  practice  or  procedure 
In  dvil  cases,  relates  to  trials  <hi  tbe  merits 
np(m  a  plea  in  bar  and  does  not  extend  to 
a  trial  on  a  plea  in  abatonent  or  on  hear- 
ing of  danorrers  or  dllatcwy  matters. 
'TTriar  In  this  sense  ends  with  Uie  verdict 
or  a  Judgment.  Wagner  State,  42  Oblo 
St  637.  In  criminal  oases  In  this  state 
doubtless  in  all  Important  actions  by  the 
court  requiring  the  personal  presence  of 
the  defendant  a  more  extended  meaning  of 
the  term  should  be  and  la  given.  Gibson  t. 
State,  3  Tex.  App.  437.  In  the  case  of  Cald- 
well V.  Auto  Sales  &  Sup^y  Ca,  168  S.  W. 
1030,  dted  by  appellee,  the  admisidon  was 
not  made  until  after  the  introduction  of  all 
the  evidaace.  The  same  Is  true  also  as  to 
the  case  of  Insurance  Co.  r.  Sinrpstm,  28 
8.  W.  837.  and  Lott  v.  BaUew,  198  S.  W.- 


64S  (4).  Where  the  adndsslon  l«  not  made 

nnUl  after  the  introdnctlan  of  Ote  tesU- 
mony,  it  seems  to  be  die  genenUy  accepted 
rule,  in  otbw  JnrisdlctlonB  as  well  as  ours, 
that  it  eomem  too  lata  88  Oyc.  1300;  H.  et 
seq.  We  see  no  injury  which  could  ban  re- 
sulted to  taw  platntUTa  ri^ts  whea  his 
cause,  as  pleaded,  Is  admitted  before  the 
Issues  are  presrated  to  a  jury  under  the 
statute;  oertainly  tbeie  is  nothing  In 
this  record  which  shows  any  injury  would 
hare  resulted  to  his  rights  In  glTlng  appel- 
lanto  die  ri«ht  to  opm  and  deaek  bodi  oa 
the  evidencs  and  In  the  argument  We  be- 
llere  the  actkm  of  die  trial  eoort  rsrarrtble 
error  In  this  case. 

The  remaining  assigunents  diaHenfe-  tbe 
findings  of  the  Jury  that  dw  contract  vaa 
not  a  gambling  contract  or  a  future  con- 
tract, as  defined  by  our  penal  laws,  for  tlie 
reastm.  It  Is  asserted,  tbat  the  eviduce  oon- 
clustT^  eatabUahes  tbat  it  was  a  contract 
for  futures.  Tbe  evidence  Is  sufficient  wo 
think,  to  antlioriae  a  finding  ia  favor  of 
die  validity  of  Che  cmtract 

R.  Q.  Kennedy  also  resents  aaBlcnmeMa 
'that  the  evidence  oondusively  established 
tbat  there  was  no  etmsidwrntlon,  as  alleg- 
ed 1^  him,  for  his  slgnsture  to  the  note  as 
surety.  We  tUiA  tbat  It  is  aot  eoadn- 
slvdy  BO  shown.  The  assignments  tbrae- 
f  ore  are  overruled,  and  we  beUevo  the  court 
properly  submitted  the  issues  to  the  Jury. 

Tfam  was  no  error  in  refusing  to  submit 
the  issues  set  out  under  assignments  7  and 
4  We  think  tbe  court  In  the  issues  submit- 
ted to  the  Jury,  suffldoitly  submitted  the 
question,,  and  tbat  the  additional  issues 
would  not  have  aided  the  Jury  in  determin- 
ing tbe  issues  there  sought  to  be  submitted. 

For  the  error  in  refusing  to  grant  to  the 
appellants  tbe  right  to  open  and  dose,  both 
in  the  Introduction  of  the  evidence  and 
in  tbe  ailment,  the  ease  wlU  be  reversed 
and  rananded. 
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WILSON  V.  ARHSTRONO.   (No.  709.) 

(Court  of  {^tH  Apiwalg  of  Teua.  Beaumoot 
Nor.  4,  1921.  Bebeatinc  Denisd  Ju.  4, 

1922.) 

1.  AppMl  and  omr  ^742<l)— D«ty  to  ro- 
vfaw  OB  atalgintiit  of  fanduiaMal  error 
Mailo  00  oraJ  arganaat 

It  is  the  dntr  of  the  appellate  court  to  re- 
view the  facta  of  a  case  on  an  asrignment  of 
fondaznental  error,  made  br  appellant  on  oral 
arKHmest.  Chat  the  trial  .court  refused  to  sub- 
mit to  tb«  Jux7  an  issue  of  fact  raised  bj  the 
evidence  and  diadoaed  by  appellant's  brief, 
thouffa  appellant's  assignments  in  his  brief  and 
fals  propositiona  are  too  defective  for  consid- 
eratlon. 

2.  Mortgaoes  i^=>342— Sales  under  deeds  of 
trmt  mast  be  by  person  properly  authorized. 

A  sale  nuder  a  deed  of  trust  by  a  substi- 
tute trustee  not  appointed  by  one  authorized 
80  to  do  under  the  terms  of  the  deed  does  not 
direst  the  title  out  of  the  maker  of  the  deed. 

3.  Umltatlon  of  aetlons  «=>39(l2)~Veld  deed 
■ay  be  attaoked  after  foar  years. 

Where  a  sale  ia  made  under  a  trust  deed 
by  a  substitute  trustee  not  appointed  by  one 
authorized  so  to  do  under  the  terms  thereof, 
an  attack  upon  the  deed  of  such  trustee  Is  not 
barred  under  the  four  years*  itatnte  of  limlta* 
Uona. 

4.  Mortgages  «=3342— That  mortgagee  aaked 
grantor  In  deed  of  trust  to  appoint  substitute 
trustee  held  Immaterial. 

Because  beneficiary  in  a  deed  of  trust  ex- 
ceeded his  authority  fn  asking  maker  thereof 
to  appolnt'hlm  a  substitate  trustee  did  not  take 
awar  from  Urn  the  power  glren  by  the  deed  of 
trost  to  make  such  derfgnatlon  himeelf,  pro- 
vided ha  acted  wiOdn  the  terms  of  his  grant 

5.  Mortgages  «S9342  —  Trastee  need  not  tail 
keMllolary  hi  penoK  that  he  will  aot  aot  in 
order  to  ghre  bMeMary  power  to  apptriat 
sabstHnto. 

Tbm  law  doe*  not  require  that  trustee  in 
deed  of  trust  tell  tbe  beneficiary  in  person  that 
be  will  not  act;  Us  refusal  to  act  being  enough, 
if  brought  to  the  knowledge  of  the  beneficiary, 
who  may  thereupon  appoint  a  substitute  as  pro- 
Tided  under  the  power  giveu  to  him  in  the  trust 
deed. 

6.  Mortfagas  «9>34Z-Beaeflolary  held  entitled 
to  appolat  wbstltnte  tnwteo  under  deed  of 

trust 

That  trustee  informed  maker  of  deed  of 
trust  -that  be  was  going  to  leave  the  country 
and  would  not  have  time  to  execute  tbe  trust, 
coupled  with  the  fact  that  he  did  remove  him- 
self to  a  foreign  country,  authorized  the  ap- 
pointment of  a  substitute  trustee  by  the  bene- 
fidarr,  tbooi^  the  latter  had  no  personal  no- 
tice from  the  trustee  that  he  would  not  acL 

7.  Mortgages  «=9343--4*reaBMed  that  trustee 
will  not  refuse  to  act  under  deed  of  trust. 

As  respects  the  right  to  appoint  substitute 
trastee,  there  is  a  presumption  that  a  trustee 
tai  a  deed  of  trust  will  not  refuse  to  aet,  but 


when  callud  upon  wHI  perform  the  duties  im-' 
posed  on  him  by  the  deed. 

8.  Mortgages  «s»36ft(8)-.WktHMr  grantor  hi 
deed  of  trwt  had  wrttton  aotloo  of  doolgaa* 
tloa  of  suhitltuto  tmotae  held  for  Jury. 

In  an  action  inrolriug  the  ralidlty  of  a  ssle 
by  a  substitate  trustee  under  a  deed  of  trust, 
whether  grantor  in  the  deed  of  trust  had  writ- 
ten notice  of  the  design&tion  of  a  substftute 
trustee,  to  which  he  was  entitled  under  the 
deed  of  trust,  held  for  the  Jury;  such  grantor 
having  himself  prepared  the  instrument  deaig- 
nating  the  substitute  trustee, 
fli.  Mortgages  «=>342— Grantee  of  mortgagor 

held  not  entitled  to  aotloe  of  denlgnatlou  of 

substitute  trustee. 
Where  a  deed  of  trust  provides  that  a  sub- 
stitute trustee  may  be  appointed  on  the  hap- 
peniog  of  certain  eootingendes,  and  that  mort- 
gagor shall  hare  written  notice  thereof  it  is  not 
necessary  to  ^ve  notice'  of  the  appointment 
of  a  subslitDte  trastee  to  a  third  party  ac- 
quiring the  mortgagor's  proparty  under  execq- 
tien  sale. 

On  Sehearing. 

10.  Mortgages  «=3354— Notices  of  sale  under 
trust  deed  may  bo  signed  by  attorney  for  eab- 
atltute  trustee. 

Notieen  of  nale  of  land  under  a  deed  of 
trost  need  net  he  stgned  tiv  the  trustee  in  per- 
son, but  may  be  signed  for  him  hy  his  attorney. 

1 1 .  Mortgages  «»3S6— Trustee  nood  not  par-' 
sonally  post  notloes  of  nale. 

Trustee  need  not  himself  post  notices  ot 
sale  under  a  trust  deed,  but  may  delegate  this 
duty  to  another. 

12.  Mortgages  «s>354— Error  la  dau  of  ao- 
tloe of  sale  bald  immaterial. 

An  error  in  date  of  notice  of  sale  to  be 
made  under  a  deed  of  trust  is  immaterial, 

1^.  Mortgages  «=»354— Substitute  trustee  nay 
sign  Doticea  of  sale  before  appointment. 
'  A  sale  of  land  by  a  substitute  trustee  un- 
der a  deed  €i  trust  was  not  void  because  he 
signed  the  notjkes  of  sale  before  he  was  for- 
mally  designated  as  subatitute  trustee,  pro- 
viding that  he  was  properly  designated  at  the 
time  he  posted  them;  such  posting  being  a 
ratification  or  adoptim  of  his  prior  act  of 
siguing. 

Appeal  from  District  Goart,  Hardin  Ooun- 

ty;  J.  li.  Maury,  Jndge. 

Suit  between  F.  S.  Wilson  and  George  W. 
Armstrong.  From  a  ]udgm«it  in  favor  of 
tbe  latter,  the  former  ai^eals.  Bereraed  and 
remanded  for  new  triaL 

O.  W.  Nugent,  of  GalTe8t(m,  and  A.  M.  Hill, 
of  Koantae,  for  appellant 

Orgaln  ft  Carroll,  of  Beaumoot  Xor  ap> 
pellee. 

WALKER,  J.  mis  was  a  suit  in  trespass 
to  try  tltla  V.  E.  Carpoiter  was  tbe  com- 
m<m  Boarce  of  title  to  Oie  land  in  oontrover> 
sy.  Apptflee  daimed  under  a  deed  executed 
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to  falm  by  the  Bberifl  of  Haidln  ooanty  of 
date  AogDst  1,  191S— 

"by  Tirtae  of  a  certain  sxecntlon  lisaed  out 
of  th«  district  court  of  Hardin  coanty.  Tax^  in 
favor  of  First  National  Bank  of  Soar  Laka  t. 
F.  H.  Garpanter,  on  a  certain  Jodgment  ren- 
dered on  the  20th  day  of  April.  1906,  and  di- 
rected and  delivered  to  me,  aa  sheriff  of  Hardin 
comity,  conunandinc  of  the  gooda  and  cliat- 
tals,  landa,  and  tanemaoU  of  the  aaid  F.  H. 
Carpenter  to  make  oartoin  moneya  In  eaid  writ 
apedSedi" 

AM>elUuit  daimed  under  a  deed  executed 
and  deUvexed  on  the  12th  day  of  February, 
1907,  by  J.  R.  Daveoport,  substitute  trustee, 
made  under  the  prorlsloiu  of  the  deed  of 
trust,  containing  the  toUowlxig  power  of  sale: 

'Wow  if  aald  note  Is  paid  at  its  matoritr,  to- 
gether with  all  interest  and  charges  of  what- 
soever  kind  and  character  thereon,  then  this 
deed  of  trnst  aball  become  null  and  void  and  be 
of  no  fartber  force  and  effect,  and  shall  be  re- 
leased at  the  cost  and  expense  of  the  said  F. 
H.  Oarpenter  and  J.  &L  Carpenter,  bat  if  de- 
fault ehould  be  made  in  the  payment  of  said 
note  at  its  maturity,  it  ahall  then  by  the  duty 
of  the  said  O.  M.  Votaw,  or  his  sacceasor  in 
this  trust,  or  substltate  trustee,  at  the  request 
of  the  owner  and  holder  of  said  note,  to  sell 
the  above-described  land  for  cash  at  the  court- 
house door  <rf  Hardin  county,  Tex.,  on  tbe  first 
Toeeday  fa  any  month  between  the  hoars  of 
10  o'clock  a.  m.  and  4  o'dock  p.  m.,  after  hav- 
ing firat  given  noti^  of  the  time,  place,  and 
terms  of  said  sale  by  posting  written  or  print- 
ed notices  thereof  at  three  public  places  In 
Hardin  eoonty,  Tex.,  one  of  which  shall  be 
St  the  door  of  the  courthouse  of  said  co«mty, 
for  at  least  20  days  prior  to  the  day  of  aale, 
and  hjr  delivering  or  maflinf  to  the  aaid  T.  H. 
Carpenter  a  written  or  printed  notice  of  said 
sale  at  least  20  days  prior  to  aaid  sale,  and  to 
apply  the  proceeds  of  said  sale,  first,  to  the 
coats  of  making  said  aale.  Including  a  commis- 
sion of  5  per  cent,  to  aaid  traatee,  and  to  apply 
the  balance  to  the  payment  of  said  note,  inter- ' 
est,  and  attomeya*  feea.  and,  if  any  balance 
then  remain,  the  same  shall  be  paid  to  the  said 
T.  H.  Carpenter. 

"fiOioald  the  said  O.  M.  Totaw.  for  any  rea- 
wea,  become  innpuUo  ud  nnwiUbig  or  refuse 
to  perfonn  the  duties  of  this  trust,  the  aaid 
F.  8.  Wilson,  or  the  legal  owner  and  holder  of 
Mrid  note,  ahall  have  the  power  to  appoint  a 
sabatttote  or  snbatitntes,  who  shall  have  all 
the  powers  herein  conferred  on  the  said  Totaw. 
said  appointment  to  be  made  in  writing,  and 
writteu  notice  thereof  to  be  given  by  mailing 
■ame  or  by  personal  delivery  thereof  to  the 
said  F.  H.  Carpenter,  and  the  power  of  sub- 
stitution and  anointment  by  the  said  Wilson, 
or  other  holder  of  said  note,  to  eontlnue  so 
long  as  may  be  neeesaaty  for  the  proper  ex- 
ecution of  his  tmst" 

This  deed  of  trust  was  executed  by  F.  H. 
Carpenter  and  wife  to  C  W.  Totaw,  as  trus- 
tee, <m  the  22d  day  of  ^OTember,  1904,  to 
secure  aK>ellaut  in  the  payment  of  a  note 
In  the  sum  of  $4,000,  executed  and  d^vored  to 
him  by  F.  H.  Carpenter  and  J.  U.  Carpenter. 


On  conclusion  of  the  testimony,  both  par 
ties  filed  motions  for  instructed  verdicts. 
Ai^iellanf  8  motion  was  d«iled  and  app^ee's 
granted.  On  the  verdict  thus  returned,  Judg- 
ment was  entered  for  appellee  for  €be  land 
in  controversy.  Ai^dlant  has  duly  perfected 
his  appeal  from  radh  Jnrtgmpnt,  awlgnlng 
errors. 

At  the  threshold  of  tbia  case,  we  are  met 
with  the  objections  and  exc^ttlona  of  appel- 
lee to  appdlant's  assignments  of  error  and 
bis  pnq^tlons  tbereundw.  Wltttout  dtscoss- 
ing  the  objections  In. detail,  they  seem  to  ns 
to  be  well  taken,  as,  among  other  defiiults  In 
tala  briefing,  appellant  has  Improperly  group- 
ed his  asEAgnments  of  error  and  proposltioas, 
has  made  defective  statemrats  under  his  prop- 
osltlons,  has  not  made  proper  references  to 
the  record,  and  has  not  numbered  his  assign- 
ments according  to  the  rules.  Some  of  these 
objections  migbt  be  considered  as  mere  tech- 
nicalities, but  most  of  them  go  to  the  very 
root  of  good  briefing,  and  we  do  not  fed  au- 
thorized to  Ignore  such  objectionB  whei  urg- 
ed by  the  Injured  party.  Appellantfs  ooon- 
sel,  on  oral  argument,  asked  permission  to 
wlttaraw  his  briefs,  so  that  be  could  meet  the 
objections  thus  raised,  basing  bis  motimi  on 
the  fact  that  he  has  been  sick  almost  cm- 
tinoously  since  tbe  trial  ot  the  case,  and  has 
not  been  able  to  give  his  attoitiiMi  to  bis 
legal  business,  saying  that  he  was  confined  to 
his  bed  when  the  brief  was  written,  and  was 
not  able  to  exatuine  It  after  the  stenograiAer 
had  It  done,  and  that  he  had  not  had  Ume 
to  examine  tippelLee's  brief  until  a  few  nw- 
mento  before  submitting  the  case  on  oral  ar- 
gument. Aroellee'B  Iwlef  and  objections  weiv 
filed  on  the  29tb  of  August  UM,  and  appri- 
lant's  counsel  conceded  that  he  rec^red  t 
copy  of  same  in  due  time.  Appellee  contests 
appi^lant's  rl^t  to  haTO  this  case  r^riefed. 

[1]  WlOioat  dlaCDBring  tbe  merits  <^  m 
motion,  we  deny  the  same,  as  under  Harilng- 
ton  Land  ft  Water  Ok.  r.  Houston  MotMcar 
Oo.  (Com.  App.)  200  S.  W.  14S,  and  Sentb- 
western  Settlement  &  DerdoiHUMit  Co.  v. 
Tillage  Mills  Oo..  280  S.  W.  889,  It  is  our  duty 
to  review  ae  facts  of  this  case  on  the  si- 
signmoit  of  fundamental  error,  made  by  ap- 
pelant ca  oral  argnment,  that  flie  court  had 
refused  to  submit  to  ttie  Jvry  an  lasDe  at  fsct 
raised  by  the  evidence  and  dlsdoeed  by  ap- 
pellant's brief. 

Under  this  assignment  of  fandamentsl  tr- 
ror,  and  only  for  flie  purpose  of  this  oidnlon. 
we  adopt  as  a  correct  analysis  of  the  fact? 
of  this  case^  as  reflected  by  the  brlete  of  tbe 
parties,  appellee^s  following  proposltian: 

"The  undisputed  evidence  in  this  case  ahom 
that  tbe  appellee  baa  the  legal  title  to  tte  laod 
in  this  soli  from  and  under  ttie  agvaed  coamea 
source  of  tiUe,  by  dee^  duly  exeentad  and  reg- 
istered,  unless  the  ivpellant  acqTdred  the  1^ 
title  to  the  land  in  dispute  under  the  parportcd 
substitute  trustee's  sals  of  data  Febmaiy  ^ 
1907." 
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We  can  best  dlacnas  tbla  uslgnment  of 
fimdamntftl  taaar  bgr  f  <dloirliig  awdletf  8 
pn^otf  tloH  attoddng  the  vaUditj  of  the 
sale  made  by  tbe  substltnte  txoatee,  as  fol- 
lows: 

B^rst  PropoBitloii:  "The  undisputed  eridencd 
adduced  upon  the  trial  of  the  caose  showing 
that  F.  S.  WUbod  did  not  appoint  7.  B.  Dav- 
enport u  sabitttato  trnttee  la  the  place  of 
O.  H.  Totaw,  hot  that  Oie  amMmtment  was 
made  a  pmon  other  than  F.  &  Wflaon,  the 
pnrpOTted  eale  by  J.  B.  Davenport,  as  substi- 
tnte  trustee,  of  the  land  in  this  sidt  to  F.  S. 
WOeon  was  wholly  void." 

[I,  S]  Of  course,  If  appdlee  has  correctly 
construed  the  facts,  this  proposition  is  sound, 
for  a  sale  by  a  substitute  trustee,  not  ap- 
pointed by  one  authorized  so  to  do  under 
the  terms  of  the  deed  of  trust.  Is  TOld,  and 
does  not  divest  the  title  out  of  the  maker  o£ 
the  deed  of  trust  Boone  v.  Miller,  86  Tex. 
74.  23  8.  W.  S74.  And  as  eaxH  a  deed  is  void, 
as  dlsttngnlshable  from  mere  voidable  (Brac- 
ken T.  Bounds  96  Tex.  200,  71  S.  W.  547; 
Bomar  v.  West,  87  Tex.  299,  28  S.  W.  519; 
Boone  r.  MUler.  86  Tex.  74.  28  S.  W.  674; 
Bowman  t.  Oakley,  213  S.  W.  640),  app^ee 
was  not  barred,  under  tke  four  years'  stat- 
ute of  limitation,  duly  pleaded  by  appellant, 
from  attacking  this  deed  (Butbeif ovd  t.  Oarr, 
99  Tex.  101,  87  S.  W.  815). 

[4]  But  we  do  not  agree  with  appellee  In 
the  cooBtructlon  of  these  facts.  There  was 
oCTercd  in  erldence  an  Instnunent  in  writing, 
porpfHrting  to  have  beni  duly  executed  and 
acknowledged  hy  appelant,  appointing  J.  R 
Davenpwt  substitute  trustee;  lo  Its  terms, 
this  Instmment  was  In  otmaidlance  with  the 
conditioiis  of  the  deed  of  trust  Am>dlant 
the  notary  public  before  whom  this  instru- 
ment was  executed,  Judge  O.  W.  Nugent,  and 
F.  H.  Carpenter,  all  swore  to  the  execution 
of  this  Instrument  It  It  be  conceded  that 
tbem  witnesses  were  so  interested  in  this 
case  as  to  carry  to  the  Jury  the  truthfulness 
of  their  testfanony,  at  least,  sudi  testimony 
was  mffident  to  raise  tbe  Issue  ot  the  due 
ezecntloa  of  sncih  appointment.  If  this  be 
conceded,  then  appellee  urges  tbe  further 
proposition: 

"The  undisputed  evidence  in  this  case  show- 
ing that  ttie  substitute  trustee.  3.  B.  Davenport, 
was  appointed  by  F.  H.  Carpenter,  and  that 
the  judgment  drawn  parportfng  to  be  a  desig- 
nation of  J.  B.  Davenport  as  substitute  tms- 
tee.  If  signed  by  F.  S.  VniBon,  was  eisned  by 
him  itoply  because  he  was  requested  by  F.  H. 
Carpenter  and  G.  W.  Kngent  to  sign  the  same, 
after  J.  B.  Davenport  had  been  appointed  sub- 
stitute trnatee  by  F.  H.  Carpenter,  the  appoint- 
ment of  Davenport  was  never  made  as  was 
contemplated  by  the  deed  of  trast,  and  tbe 
act  of  Wlleon,  if  in  fact  he  signed  the  same, 
did  not  constitute  an  appointment  as  contem- 
plated br  tiie  tenns  of  tbe  deed  ot  trust  and 
the  same  siade  hr  DaTOiport  thereunder  as 
snbstitate  trustee  was  wkeDy  nid,'*  eltfa« 


Michael  V.  OrawM  et  sL.  IM  Tex.  8M,  ISB 
&  W.  1070. 

That  case  does  not  sustain  his  prc^sitlon. 
It  held  that  where  an  attorney  in  fact  for  a 
beneficiary,  acting  under  the  authority  given 
him  by  his  appointment  as  such  attorney, 
designated  a  -substitute  trustee,  and  after 
sale  by  the  substitute  trustee  the  beneficiary, 
by  an  instrument  in  writing,  ratified  sudi  ap- 
pointment such  sale  was  void.  All  that  case 
holds  is  well  stated  in  the  fifth  syllabus,  as 
follows: 

"Tbe  right  to  appoint  a  substitute  trustee  un- 
der a  power  of  sale  is  In  the  nature  of  a  per- 
sonal trust  not  to  be  delegated,  and  can  be 
exercised  only  hj  a  person  on  whom  it  has 
beitn  conferred  in  accordance  with  the  terms 
of  the  power" 

—and  that  a  sale  made  by  a  substitute  trus- 
tee not  appointed  by  <Hie  authorized  so  to  do 
by  the  terms  of  the  deed  of  trust  Is  void.  It 
is  true  that  the  witnesses  testified  that  ap- 
pellant told  F.  H.  Carpenter  to  appoint  a 
substitute  trustee,  and  that  Carpenter  select- 
ed r.  B.  Davenport  But  the  evidence  raises, 
as  a  question  at  fact  the  issue  that  appellant 
made  the  written  appointment  of  Davenport 
as  snbstitnte  trustee  btfore  he  did  anything 
towards  the  execution  of  the  trust  whlA  Car- 
penter had  asked  him  to  assume.  According 
to  the  testimony  of  the  witnesses,  appellant 
executed  this  written  designation  of  substitute 
trustee  as  his  own  act  without  duress  from 
any  source.  Because  he  had  exceeded  his 
authority  in  asking  Carpenter  to  ^fpi^t  him 
a  substitute  trustee  did  not  take  away  flram 
htm  the  poww,  given  him  by  the  deed  of 
trust  to  make  such  designation  himsrif,  pro- 
vided he  acted  within  the  terms  of  his  grant 
Appellee  construes  ai^llent's  answers  to 
the  following  ex  parte  interrogatories  pro- 
pounded to  appdlaat: 

**ttttem>gstory  No.  22  reads:  Are  yon  ae- 
ilwUnted  with  J.  B.  Davenport,  and  did  yon 
ever  have  any  dealings  of  any  kind  with  him? 
A.  I  am  not  acquainted  with  3.  B.  Davenport, 
never  had  any  dealings  wliih  hfan  that  I  can 
remember. 

"Interrogatory  No.  28  reads:  It  Is  a  fact  Is 
it  not  that  yon  never  did  appohit  Um  as  trus- 
tee, or  substitute  trustee,  to  atSl  any  Isnd  or 
attend  to  any  budness  for  youT  A.  It  Is  a 
facT 

—as  an  admission  by  him  "that  he  did  not 
appoint  J.  B.  DaToiport  substitute  trustee." 
As  we  have  already  shown,  there  was  offered 
in  evidence  a  written  designation  <rf  Daven- 
port as  substitute  trustee,  which  was  sus- 
tained by  the  testimony  of  four  wltnesssa 
It  also  appears,  from  the  examination  of  ap- 
pellant on.  the  trial  of  this  case,  that  be  was 
confused  as  to  the  meaning  of  interrogato- 
ries of  the  (tractor  of  those  just  above 
giv«i,  and  tliat  app^ant  intended  to  say, 
"It  is  a  fact"  that  he  had  appointed  Daven- 
port substitute  tnutea.  No  uplaudiDn  was 
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aated  bim  itf  Us  umrer  to  Intwrogatory  No. 
23,  but  he  did  ezplalB  bla  answers  to  other 
Interrogatoriee  of  slniilar  Import,  and  from 
Us  general  e^lanatUm  a  Jary  could  have 
eontSnded  that  that  was  his  construction  of 
the  laterrogatorles  under  discussion. 

Second  PropositioD:  "The  undiBputed  en- 
dence  in  this  case  shows  that  F.  S.  Wilson  nev- 
er made  a  request  apon  O.  M.  Votaw,  tlie  orig- 
inal trustee,  to  execute  the  tmst  Instmment  as 
waa  contemplated  by  the  terms  of  said  instru- 
ment" 

Appellee  wonld  sustain  this  prc^sition  by 
tbB  fcdlowlns  statemait  fn>m  the  record: 

"F.  H.  Carpenter,  witness  for  the  defendant, 
on  direct  examination  tcatified: 

"  'When  I  failed  to  pot  np  additional  eecorit? 
on  this  $4,000  note  to  Mr.  Wilson  I  know  what 
Mr.  Wilson  did,  lookinf  to  a  collection  of  that 
note,  and  whether  or  not  be  employed  counsel, 
lookii^  to  the  collection  of  that  note  and  the 
enforcement  of  his  lien.  At  my  own  sogges- 
tioa  I  told  him  to  foreclose  the  deed  of  trust 
and  to  employ  him  an  attorney.  I  was  not  in 
a  position  at  that  time  to  have  rendered  him 
any  material  assistance.  *  *  * 

^*Q.  Mr.  Carpenter,  who,  if  anybody,  with- 
in your  knowledge,  acting  for  F.  S.  Wilson- 
yon  said  you  were  rendering  liim  audi  assist- 
ance as  you  could— saw  C.  M.  Votaw  in  the 
matter  of  his  enforcing  that  trust  in  that  deed 
of  trust  as  trustee?  A.  I  did.  That  was  be- 
fore the  appointment  of  J.  B.  Darenport  as 
substitute  trustee.  Mr.  G.  H.  Votaw  was  then 
making  his  home  in  Beaumont,  and  he  was 
engaged  in  business' in  Beaumont.  In  1907,  at 
the  time  this  foreclosure  was  made  by  the 
tmstee,  Mr.  Votaw  was  in  the  island  of  Santo 
Dwutngo  and  made  his  business  headquarters 
there.  He  occasionally  Tisited  this  country,  but 
on  the  question  of  substitute  trustee,  or  asking 
Mr.  Yotaw  to  act  as  trustee,  he  was  just  ready 
to  leave  for  Santo  Domingo.  Now  as  to  wheth- 
er he  stated  he  would  stay  here  and  execute 
that  trust,  why,  he  dedined  to  do  it;  that  he 
had  to  go  to.  Santo  Domingo  at  once  and  that 
he  could  not  do  it  and  would  net  have  time  to 
do  it,  and  suggested  that  we  have  Mr.  Daven- 
port in  bis  office  appointed  as  the  substitute 
trustee.  I  reported  to  Mr.  Wilson  and  I  re- 
ported that  to  you,  O.  W.  Nugent,  as  hia  at- 
torney. *  *  •  My  approaclking  liim  for  that 
purpose  was  I  had  autlwdty  of  F.  S.  Wilson 
and  waa  acting  for  him,  and  I  reported  that 
to  you,  G.  W.  Nugent,  as  his  attorney.  He 
agreed  to  that  After  the  appointment  of  J. 
B.  Davenport  as  substitute  .trustee  I  have 
latowledge  of  the  notices  that  were  gotten  out 
by  you  giving  notice  of  the  sale  of  these  landa 
:n  controversy  here  by  Mr.  Daveiqort  as  sub- 
Ftitute  trustee. 

(i,  I]  In  discussing  tbe  preceding  proposi- 
tion, we  con(Anded  that  tbe  appointment  of  a 
■nbsHtttte  troatee.  except  cm  the  condltlMiB 
of  the  deed  ct  tmst,  to  without  anttiortty,  and 
that  a  sale  by  him  Is  void.  Neither  tlie 
original  tnistee  nor  the  snbsUtute  trustee 
can  sell  except  on  the  conditions  of  the  deed 
of  tmst.  But,  relating  to  the  pn^MMlticoi 
now  under  discussion,  we  do  not  understand 


that  tttt  law  requires  of  fhe  tnwte*  that  ta» 
tell  the  benefldary  In  person  that  he  will  not 
act.  It  to  enou^  tor  talm  to  fefOM  to  act; 
and  tat  tiito  refusal  to  be  broo^t  to  tli» 
knowledge  <tf  the  benefldary.  Whoi  he  re- 
fnsea  to  act — that  being  a  condltlm  <tf  tiw 
deed  oi  tmst — the  benefldary  to  empowwadL 
to  appoint  a  substitute  trustee.  The  deed  of 
trost  does  not  reQuire  the  tmstee  to  give  par- 
sonal  notice  to  the  benefldary  of  such  refus- 
al, and  for  us  to  make  audi  personal  nottee- 
a  c(mdltl(xi  auttkwMng  the  appolntmeit  of 
a  sobstltnte  tmstee  would  be  to  add  to  the 
burdens  imposed  by  the  deed  of  trust  on  its 
due  execution.  But,  apart  frran  thto  condu- 
sion,  this  record  shows  that  0.  W.  Votaw, 
the  trustee,  had  removed  himself  from  thto 
country  and  was  making  his  prindpal  p4ace 
of  business  in  Santo  Domingo  at  tbe  time  the 
substitute  trustee  was  appointed.  Tbe  lan- 
guage of  the  witness  Carpenter  was: 

"In  1907,  at  the  time  thto  foreclosure  waa 
made  by  tbe  trustee,  Mr.  Votaw  was  in  the 
island  of  Santo  Domingo  and  made  his  busi- 
ness headquarters  there." 

We  bAere  the  faet  that  be  had  removed 
hlniseU  to  a  foreign  cosntry,  coupled  vttSi 
tbe  BCatement  made  bjr  him  to  Garpenta-,  an- 
thorlied  the  Appolatnent  of  a  snbatltDte 
tmstoa  Ward  t.  Foicerter,  87  8.  W.  7SL 

[7]  As  an  abstract  tvoposftlon  of  law,  we 
agree  wltti  wprilee  that  it  to  a  preaump- 
tl«i  ttiat  a  troatee  In  a  deed  of  tmat  wlU 
not  refuse  to  act,  but  when  called  upon  will 
perfonn  the  duties  imposed  upon  him  by 
tbe  deed  ot  trust  This  preeumptton  doee 
not  nahe  void  thto  sale  by  tbe  sobstltate 
tnwtee,  for  it  dearly  appears;  as  an  issue 
of  faet,  that  Totaw,  the  origliial  trustee^  bad 
dedlned  and  rinsed  to  axeoMe  thto  trast. 

Third  Proposition:  '"The  evidence  being  un- 
disputed that  the  phrported  designation  of  J. 
B.  Davenport  as  snhetitnte  tmstee,  If  signed, 
was  signed  and  aeknoirtedged  on  the  same  day. 
and  the  evidenee  sbowfaig  tite  ewtttento  of 
the  notary  that  aaid  Instsnmeat  was  acteowl- 
edged  on  the  14th  day  of  January,  and  it 
pearlng  by  the  undisputed  evidence  that  the 
notice  of  sale  by  the  substitute  trustee  was 
executed  on  January  11,  1907,  and  the  date 
that  the  sale  was  advertised  was  on  January 
11,  1907,  which  also  appears  from  the  deed 
executed  by  J.  R.  Davenport  on  the  12tb  day 
of  Febniary.  1907,  therefore,  at  the  tine  said 
notice  waa  executed  and  posted  said  J.  R.  D«t- 
eiqKwt  was  without  authority  to  act  as  siriMtt- 
tote  tmstee,  and  the  purported  Qpotnlment  of 
him  aa  substitute  trustee  of  January  14,  190T. 
could  not  give  him  authorl^  to  make  a  sale 
of  the  lands  in  question  under  notices  that  he 
had  published  at  a  time  wfaen  he  was  not 
substitute  trustee." 

The  notices  of  sale,  made  and  posted  by 
the  substitute  trustee,  were  dated  the  Utb 
day  of  January.  1907.  The  written  deslgna- 
ticm  of  Davmport  was  dated  tbe  14th  day  of 
January,  1M7.    If  these  were  toe  correct 
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4tate8  ot  Oww  InstramentB,  the  sale  by  tb» 
substltato  trustee  would  be  Toid,  because  at 
the  time  of  the  execution  of  - the  notices  of 
sale,  as  dkown  by  their  dates,  the  substi- 
tute trustee  had  no  authority  to  act  But 
the  dates  these  instruments  do  not  Impract 
abaolote  TWlty.  Four  witnesses  testified  that 
these  notices  ot  sole  were  exaeuted  after  the 
exeeaOoB  of  the  wiUten  desU^tion  of  Dar- 
euport  as  ssbetitnte  trustee.  Ttds  evidence 
warn  aaffl<Hait  to  carry  to  the  jury,  as  an  is- 
sue of  fact  for  tbdr  determtnaUon,  the  prop- 
er date  of  the  execution  of  the  notices  of 
sale,  and  of  the  facts  assumed  by  appellee 
as  a  basis  for  their  proposition. 

Fourth  Proposition:  "There  not  beinc  a 
Btrict  compliance  with  the  terms  of  tilt  erisinal 
deed  of  trust,  in  that  said  deed  ot  trust  xe- 
quired  tlut;  If  it  became  necessaxy.  for  •ay 
of  the  reasons  mentjoned  in  said  deed  of  trust, 
to  appoint  a  sabstftate  trustee,  written  notice 
of  Boch  appointment  be  given  to  F.  H.  Carpen- 
ter, either  by  mailing  or  by  pereonal  dellverr, 
and  it  being  nndlaputed  that  sudi  written  no- 
tice was  not  giTcn,  the  purported  sale  by  tbe 
substitute  trustee,  J.  B.  DaTenport,  to  F.  8. 
^mioan  was  void." 

In  considering  this  proposition,  we  are 
not  unmindful  of  the  language  used  by 
Jiidc»  PbllUiis  In  Ulcheal  v.  Crawford,  supra. 
He  anU: 

'rrhe  power  of  itfe  in  a  deed  of  trust  Is  an 
important  power.  It  is  a  metiiod  provided  for 

tbe  transferring  of  one  man*s  property'  to  an- 
other. The  maker  of  the  instrument  has  the 
right  to  impoae  upon  its  exerdie  such  condi- 
tions as  be  deems  necessary,  and  soch  limita* 
tions  as  he  does  impose  must  be  strictly  fol- 
lowed. It  is  a  power  which  admits  of  no  snb- 
stitution  and  of  no  equivalent.  Crosby  v.  Hus- 
ton, 1  Texas,  203;  Boone  t.  Htller,  86  Texas, 
74,  23  8.  W.  B74;  Perry  on  Trusts  (S  Ed.) 
aee.  602." 

[S]  But,  within  the  intent  and  meaning 
of  tbe  words  used  In  this  deed  of  trust,  we 
believe  that  the  focts  assumed  In  this  prop- 
osition should  have  gone  to  the  Jury.  Up- 
on appellant's  testimony,  these  facts  appear: 

Tbe  $4,000  note  which  was  secured  by  the 
deed  of  trust  was  executed  on  valuable  con- 
sideration. This  note  contained  the  follow* 
ing  oondltiw; 

*TrhlB  note  is  secnred  by  pledge  of  the  se* 
coritieB  mentioned  on  tbe  reverse  bereof,  with 
the  right  to  call  for  additional  serarity  sbonld 
the  same  decline,  and,  on  failure  to  respond, 
this  obligation  shall  be  deemed  to  be  dne  and 
payable  on  demand." 

At  the  time  of  the  orecution  of  the  deed 
of  trust,  this  land  waa  vnU  wmlh  tbe  amoont 
of  the  note.  Aftervrards  it  declined  in  value. 
P.  H.  Carpenter  became  heavily  Involved, 
and  executions  were  being  levied  on  his 
proper^.  Wilson  became  uuea«y  about  the 
paymut  of  his  note,  and  demanded  addl- 
tltnud  aecnrity.  Carpmter  waa  not  In  post- 
turn  toi  give  any  additlenal  aecurlty,  and 


tm  his  advice  and  at  suggestion  Wilson 
matured  the  note  under  tbe  clause  above 
mentlcmed.  Wilson  was  a  brother-in-law  of 
Carpenter,  and  of  very  Uttle  business  ex- 
perience. He  asked  Carpenter  to  see  Votaw, 
and  when  yotaw  refused  to  act  asked  him 
to  aK>olnt  a  substltnte  trustee:  Oarpratw 
rcQuested  Davenport  to  act  as  such  substltnte 
trustee.  Before  Dav«ipon  took  any  action 
towards  discharging  this  trust,  Wilson  him- 
self, by  the  instrument  of  writing  above  dis- 
cussed, made  a  written  de^gnaUon  and  ap- 
pointment of  Davenport  as  subatltnte  trustee. 
Judge  Nugent  waa  selected  as  attorney  tor 
Wilson  by  Carpenter  hlmsalt  Carpenter 
fras  preaoit  when  this  written  appointment 
was  executed,  saw  its  execution,  and  knew 
its  contents.  In  fact,  this  record  raises  the 
issue  that  Wilson  executed  this  written  dee- 
Ignatlon  on  tbe  advice  of  Carpenter  him- 
self.  As  Carpenter  had  this  Instrument 
prepared,  and  advised  Its  execution,  knew 
Its  contents,  and  waa  present  when  It  was 
ocecuted,  It  seeoui  to  us  that  the  condltltHi 
of  sale  that  Carpenter  be  "given  written 
notice  of  such  anointment"  has  been  liter- 
ally complied  with. 

Fifth  Proposition:  "Where  a  deed  of  trust 
provides  that  a  substitute  trustee  may  be  ap- 
pointed on  the  hanening  ef  certain  oentingen- 
des  but  the  appointment  shall  be  in  writing 
and  that  a  copy  of  such  appointment  shall  be 
given  the  mortgagor,  and  thereafter  the  mort- 
gagor's interest  is  acquired  in  an  execution 
sale  b;  a  third  party,  which  fact  Is  known  to 
tiie  holder  of  the  note  that  the  deed  of  tmst  is 
given  to  secure,  notice  of  tbe  appointment  of  a 
substitute  truBtee  provided  for  in  tbe  origmal 
faistmment  must  be  given  to  tbe  third  party 
aoQulring  the  mortmor*s  rlghL" 

[1]  This  proposition  does  not  announce  a 
correct  principle  of  law.  There  la  nothing 
In  this  deed  of  tmst  requiring  that  notice  ot 
tbe  appointment  of  a  substitute  trustee  be 
given  to  one  holding  the  legal  title  of  the 
land  in  controversy  under  F.  H.  Carpenter. 
Appellant  waa  not  required  to  go  b^ond  the 
terms  of  his  power  to  have  the  land  sold. 

AU  tbe  facts  discussed  by  us  in  this  opln- 
loa  are  taken  from  the  briets.  As  we  have 
already  said,  we  believe  It  Is  our  duty,  on 
the  asslgmnent  of  fundamaital  error,  to  re- 
view these  facts.  Except  on  the  proposi- 
tions herein  discussed,  the  sale  by  the  sub- 
stltnte trustee  seems  to  be  valid  and  regular 
In  Its  execution.  It  seems  to  us  that  the 
facts  discussed  clearly  show  that  the  court 
erred  In  assuming,  as  a  matter  of  law,  the 
invalidity  of  the  sale  made  by  the  substitute 
trustee  Such  Issue  should  have  gone  to  13ke 
jury  as  an  Issue  of  fact 

Hence  on  tbe  assignment  of  fundamental 
error,  and  without  regard  to  assignments 
of  error  and  proposltlcma  submitted  by  ap- 
pelant in  hia  bri«^  -we  revarae  and  ronand 
this  cauBo  for  a  new  trUL 
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Ill<13]  The  deed  of  tnut  contained  the 
toUowing  Btlpnlatloii  as  to  postinf  the  no- 
tices of  sale: 

"It  shall  then  be  the  dat;  of  the  said  then 
•  •  sabstitate  trustee.  •  •  •  after 
having  first  given  notice  of  the  time,  place,  and 
terms  of  said  ssls  by  posting  written  or  printed 
notices  thereof.  •  • 

(We  r^er  to  the  quotation  made  tram  the 
deed  of  trust  in  our  original  oplni<HL)  Un- 
der tills  clause  of  the  deed  of  trust  the  ac- 
tual time  of  slgnlnr  of  the  notice  of  sale 
by  t2ie  substitute  trustee  was  an  immaterial 
Issue.  He  was  only  required  to  post  the 
notices  of  sale.  Of  course,  this  duty  also 
Involved  the  additional '  duty  of  preparing 
the  notices  and  signing  them.  But,  as  to 
this,  It  has  been  held  tiiat  the  notices  o£ 
Bale  need  not  be  signed  by  the  trustee  In 
person,  but  can  be  signed  for  him  by  his 
attorn^  (Hunson  r.  Enaor,  01  Ma  604,  7 
S.  W.  108) ;  that  the  trustee  does  not  have  to 
post  the  notices  himself,  but  may  delegate 
this  duty  to  another  (Roe  t.  Davis,  142  S. 
W.  960;  Walker  v.  Taylor,  142  S.  W.  81); 
and  that  an  error  In  the  date  of  the  notice 
of  sale  is  Immaterial  (Weybnm  v.  Watkins, 
90  Miss.  728,  44  South.  145).  The  signing 
and  posting  of  notices  of  sale  are  ministerial 
acts,  and  do  not  involve  the  exercise  of 
discretion.  Whether  Davenport  signed  the 
notices  of  sale  before  he  was  formally  des- 
ignated as  substitute  trustee  or  after  bis 
designation,  at  the  time  when  he  posted 
them,  as  required  by  the  deed  of  trust,  and 
by  his  act  in  posting  them,  he  ratified  and 
affirmed  his  prior  act  of  signing  the  notices, 
and  recognieed  it  as  his  present  act,  aa  of 
date  of  posting,  as  fully  as  if  he  had  erased 
bis  signature  from  the  notices  and  re-signed 
them.  To  hold  otherwise  would  require  a 
substitute  trustee,  who  had  signed  notices 
of  sale  prior  to  his  formal  designation  as 
such  substitute  trustee,  to  do  the  foolish 
thing  of  erasing  his  name  from  the  notices 
of  sale  and  re-signing  th«n.  We  withdraw 
what  we  said  in  discussing  this  issue  in  our 
orlffinal  opinion,  though  no  exception  has 
been  taken  thereto.  What  we  there  said  Is 
subject  to  the  ctmstruction  of  holding  void 
a  substitute  trustee's  sale  on  the  ground  tiiat 
he  had  signed  the  notices  of  sale  before  he 
had  been  designated  substitute  trustee.  Such 
a  holding,  in  our  Judgmoit,  would  not  be  the 
law. 

We  also  withdraw  out  statement  that  four 
witnesses  testified  that  the  notices  of  sale 
were  executed  after  the  execution  of  the  writ- 
ten designation  of  Davenport  as  substitute 
trustee;  No  witness  testified  to  this  fftct 
directly,  but  such  Issue  was  raised  by  the 
testimony.    Judge  C  W.  Nugent  tertlfled: 

*^  my  presence,  and  in  tiie  presence  of  Mr. 
Oarpenter  and  jostlee  of  the  peace,  he  signed 
that  paper  [reforrlng  to  tha  written  dsslipia- 


tion  of  Davenport  as  snbititote  tnutee),  and 
acknowledged  it  in  his  individual  eapacitr— 
signed  it  in  his  individual  cai>adty.  A  few  days 
after  that,  or  about  right  close  to  that  time,  I 
met  Mr.  J.  B.  Davenport  and  F.  H.  Oarpenter 
in  Sour  Lake.  I  daa*t  recall  now  that  Blr. 
Wilson  was  present  on  tiiat  occasion,  perliaps 
be  was  not— I  directed  Mr.  Davenport  that  he 
should  post  three  notices  of  tills  proposed  sale 
—drafts  of  which  I  had  akraady  made— a  som- 
ber of  them— and  he  should  hare  the  notice 
published  in  a  aewq^per  thsn  paUlabed  in 
Hardin  connty." 

Mr.  F.  H.  Oarpenter  testified: 

"After  the  appointment  of  J.  B.  Davenport 
as  substitute  trustee,  X  had  knowledge  of  the 
notices  that  were  gotten  oat  by  yon  ^ving  no- 
tice of  the  sale  of  tiiese  lands  in  controveray 
here  by  Mr.  Davenport  as  snbstitoto  trustee. 
The  notices  were  posted.  I  received  a  letter 
from  Tou  [O.  W.  Nugent]  some  time  before,  sar- 
ins tbat  tiiree  notices  must  be  posted  in  three 
different  parts  of  the  coun^,  one  of  which 
must  l>e  at  the  connty  irite  and  two  at  otiier 
places.  I  saw  you  [O.  W.  Nugent]  in  Soar 
Lake  in  person  and  talked  these  matters  over 
with  yon  and  Mr.  Davenport  before  tiiese  no- 
tices were  posted  op.  I  know  of  my  own  per- 
sonal knowledge  that  Mr.  Davenport  in  persoa 
posted  notice  of  this  sal#  that  was  had  in  Feb- 
ruary, 1907.  Now  as  to  what  request  or  ia- 
stractioQS,  if  any,  yon  gave  me  at  Sonr  Lake 
at  that  time  with  reference  to  the  posting  of 
these  notices,  and  as  to  who  should  post  them, 
well,  you  aeked  me  to  go  with  Mr.  Davenport 
and  see  that  they  were  posted  in  accordance 
with  your  former  instructions.  I  did  go  vritb 
him.  I  will  not  tell  this  jury  where  these  no- 
tices were  posted.  1  don't  remember  just  ex- 
actlT  where  they  were  all  posted,  but  one  of 
them  was  posted  at  Sour  Lake,  and  the  other  X 
think  we  posted  close  to  the  road  in  the  town 
of  Saratoga,  but  I  will  not  be  just  positive. 
It  was  either  right  in  the  town  or  right  in  the 
edge  of  town,  as  I  remember  it  now.  That  was 
an  oil  town  at  the  time  and  a  public  place. 
One  of  the  notices  was  posted  at  the  court- 
house door  at  Kountze,  the  county  site  of  this 
county.  *  *  *  I  am  familiar  with  the  band- 
writing  of  J.  B.  Davenport,  and  this  signature 
here  to  this  notzce  of  sale  whidi  yon  have 
handed  me  Is  the  signature  of  3.  B.  Davenport. 
This  notice  of  ssle  Is  in  snbstauee  a  copy  of 
that  notice,  as  I  remember  the  character  of  the 
notice.  •  •  • 

"Q.  Tou  remember  where  these  notices  of 
sale  were  signed,  Mr.  Carpenter,  what  part  of 
Sour  Lake,  and  where?  At  any  rate,  did  yon 
see  them  signed,  did  yon  see  Mr.  Davenport 
sign  these  notices?  A.  I  don't  know  whether 
I  did  or  not;  but  I  know  this  is  his  signature 
that  he  signed,  and  I  saw  him  post  them." 

App^ee  also  assigns  error  against  cortaln 
findings  in  the  original  opinion  on  the  ground 
that  we  found  such  issues  as  facte  when  we 
should  have  said  that  the  testimony  was 
snfllclent  to  raise  such  issoes  of  fact  for 
the  Jury.  All  we  Intended  to  aay  was  that 
such  issues  were  raised  aa  issoes  of  fact  for 
the  jury. 

The  motion  for  rehearing,  after  being  fully 
oauridered,  is  In  all  things  overruled. 
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(Court  of  CItU  AjwmIb  of  Teza«.  Beawttont 
Dec  17,  1^  Beheaiias  Denied 
Jan.  11,  1922.) 

1.  Appeal  aad  errsr  «s»690(5)— AdnleeiMltty 
af  evMeaea  net  eoRtldered,  whers  bill  ef  ex- 
eeptioaa  doaa  aot  state  faeta  relatiag  tliereta. 

Where  a  bill  of  exceptknw  ctntained  ne 
etatement  of  the  cjiwunetanoeai  or  tk»  aiideBca 
♦iplainipg  the  testimoDr  objected  to  and  shofr- 
tng  ita  immateriality,  nor  made  any  reference 
to  the  Btatement  of  facts,  ae  required  by  Bev. 
St  19U,  arts.  2069,  2060,  it  was  fatally  de- 
fective, and  the  admiaeibOity  of  the  evidence 
cunot  be  conaMered. 

2.  Appeal  aad  error  ^663 ( I  )^ertifleata  to 
bUI  of  exceptioaa  held  not  to  show  faols  as- 
simed  la  objeotloa  were  troo. 

Certificate  to  bill  of  exceptions  that  objec- 
tions therein  contained  were  made  to  the  ad- 
mission of  testimony  cannot  be  construed  as  a 
certificate  that  the  facta  aanmad  la  tba  ob- 
jcetiona  were  true. 

Appeal  tiam  Naoegdodu*  Ckmnt^  OoarC; 
J.  H.  MardiaU,  Judge. 

Action  by  A<  Q-  Bdens  ftgalnst  Max  "W. 
Hart.  Judgment  for  defendant,  and  plain- 
tiff aitpeala.  Affirmed. 

Susa^  ft  Seale,  oC  Nacogdocties,  for  ap- 
pelant 

Bodses  ft  Giev^  ti£  Macosdoches,  iot  up- 
pdlee. 

WAUEKR,  J.  This  waa  a  suit  -by  appellant 
to  recover  the  aom  of  $760,  which  he  alleged 
was  due  him  by  anneUee  aa  commlaalon  on 
a  real  estate  deaL  Ai^Ilant'a  testimony 
tended  to  support  his  allegatlfnis,  but  on 
BDbmlaslon  to  a  Jury  a  Terdict  waa  returned 
for  appellee. 

[1]  AppellanfB  assignments  of  error  rest 
on  Ids  bills  of  exception  to  Oie  admission  of 
testimony.  As  presented  to  ua  these  bills  are 
not  soffldently  fun  to  call  in  question  the 
mllng  of  the  court  on  the  admissibility  of 
the  teatbnony  ob]ed«d  to.  We  give  in  foil 
appellants  sixth  bill  of  exception,  oomplain- 
Ing  of  the  admission  ot  an  nnalsned  contract 
as  follows: 

"Be  it  remembered  that  npon  the  trial  of  the 
above  entitled  and  nmnbered  cause  defemlant 
iotrodaccd  in  evidenea  the  foDoiring  instru- 
ment: 

*  'State  of  Texas.  Oounty  of  Nacogdoches. 

"'Know  en  men  hj  these  presents:  That 
Max  W.  Hart,  party  of  firat  part,  and  A.  O. 
Edena.  party  of  the  aeeond  part,  hare  entered 
into  the  following  agreement,  to  wit:  'Bax^  of 
first  part  agreaa  to  give  A.  O.  Edena  one  Hud- 
son car  for  one  house  and  2%  acres  of  land  In 
the  city  of  Como,  Texas;  provided,  party  of 
the  second  part  furnishes  party  of  the  first 
part  a  mercbantablfe  title  thereto,  and  delivers 
posaeadon  to  aame  not  later  than  January  1,  j 


1919.  Party  of  the  first  part  is  to  deposit  thla 
day  In  the  Stone  Fort  National  Bank  a  bUI  of 
sale  to  the  aforesaid  ear,  and  party  of  the 
aeeond  part  thia  day  leaves  bia  deed  to  the 
Como  property  with  the  Stone  Fort  National 
Bank  as  a  guaranty  that  each  party  hereto  will 
faithfully  carry  out  his  part  of  this  contract, 
but  in  the  event  party  of  the  second  part  fails 
to  deliver  the  house  and  lots  on  the  terms  and 
conditions  above  set  out  the  deal  will  become 
null  and  void  and  without  further  force  or  ef- 
fect, but  should  party  of  the  second  part  de- 
liver the  property  on  the  above  conditions,  the 
Stone  Fort  National  Bank  is  hereby  instructed 
to  deliver  the  bill  of  aale  to  tiie  Hudson  car 
herewith  attached  to  party     the  second  part 

"  'Witneaa  our  bands  this  the  2d  day  of  be- 
etmber,  A.  D.  19ia 

" '  .  Party  of  First  Part 

« .  _  of  Second  Part' 

"To  which  the  plaintilC  objected,  because  said 
instrument  was  not  a  contract  nor  en.  agree- 
ment, waa  unsigned,  and  not  connected  with  the 
matters  in  coatroveray.  but  the  court  overruled 
said  objection  and  pehnltted  sud  Instrament  to 
be  introduced,  to  which  action  of  the  court  in 
permitting  aaid  instrument  being  introduced  the 
plaintiff  ttien  and  there  in  <9en  court  excepted 
for  the  reason  that  said  instrument  was  un- 
signed, waa  not  an  agreement  contract  auch  aa 
could  be  introduced  in  evidence,  had  no  connec- 
tion with,  or  bearing  upon  the  case  on  trial  and 
the  iasues  involved,  was  not  pertinent  to  any 
fact  connected  with  the  suit  and  plaintiff  here 
now  tooders  this  iiis  bill  <^  exception  No.  0, 
snd  aak  that  the  same  be  signed,  ^proved  and 
filed  mg  a  part  of  the  record  in  said  eaoae,  whidi 
is  aoemrdingly  done. 

•■J.  H.  UarshaU.  Jndge  Fresidlnc.'* 

Revised.  Statutes  1911  provide  the  follow- 
ing requisites  for  bills  of  exceptions : 

"Art  20S9.  No  particular  form  of  words 
shall  be  required  In  a  bill  of  exceptions;  bat 
the  objection  to  the  ruliikg  or  action  of  the 
court  shall  be  stated  with  such  circumstances, 
or  BO  much  of  the  evidence  as  may  be  neces- 
aary  to  explain  it  and  no  more,  and  the  whole 
aa  briefly  as  possible. 

"Art  2060.  Where  the  statement  of  facts 
contidns  an  the  evidence  requirite  to  explain 
the  bfD  irf  exceptions,  It  shaH  not  be  necessary 
to  set  out  snch  evidence  in  the  bill  of  except- 
tionai  but  it  sban  be  sufficient  to  refer  to 
the  aame  as  it  a^ppears  In  the  statement  of 
facta.** 

This  bin  of  exception  contains  ao  state- 
ment of  ttie  drcnmstancea  or  the  evidmcA 
explaining  the  testimony  objected  to  and 
showing  its  immaterially,  nor  does  it  make 
any  referrace  to  the  statement  ct  facts. 
Hence  we  cmclude  that  it  Is  fatal^  defec- 
tive. Jamison  r.  Dooley,  84  Tex.  CSv.  App. 
428,  79  S.  W.  92.  All  this  bin  of  exceptlonB 
does  is  to  set  out  the  tetltlmony  objected  to 
and  the  groimds  of  objection. 

[2]  The  certificate  of  the  trial  judge  that 
said  objections  were  made  to'  the  admission 
of  this  testimony  cannot  be  construed  as  a 
certiflcate  tlutt  tlie  facto  assumed  in  the  oh^ 
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JectUma  are  true.  It  Is  merely  a  certificate 
by  him  that  the  objectioiw  Mt  Ibrtli  in  the 
bUl  w«n  in  fiict  made.  AppeUant'a  ottaer 
bills  of  exception  aft*  defeottve  In  tbe  re- 
spects abore  dlscnssed. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  trial  court  is  In  all  things  af- 
firmed. 


METROPOLITAN  LOAN  Ca  v.  REEVES 
at  al.    (Neu  6648.) 

(Oonrt  of  CItQ  Appeals  of  Texaa.   Ban  An- 
tonio. Jan.  4, 1A22.  Beheating  Dt- 

nied  Feb.  1,  1922.) 

1.  Bill*  and  HotM  "Cheok"  dtflned. 

A  "dieck"  Is  an  unconditional  order  on  a 
bank  or  banker  to  pay  a  specified  snm  of  mon- 
er  to  tbe  person  oamed,  or  order,  or  to  bearer 
on  demand,  and  such  (^eeks  are  negotiable 
paper  and  payable  at  the  banking  hoose  of  the 
banker  irithin  banking  hoars. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Oheck.j 

2.  Voaae  «=97— Son  nay  be  kroBoM  where 
ooatraot  Is  to  be  perfonnod. 

Under  Vernon's  Sayles'  Ann.  Gir.  St.  1014. 
1830,  Bobd  6,  providing  that  when  a 
written  contract  is  to  be  performed  in  a 
particular  county  the  defendant  may  be  sned 
in  that  county  wherever  he  resides,  it  is  not 
necessary  that  the  contract  In  express  words 
Khali  require  perfornuince  in  a  particular  coun- 
ty, the  necessary  implication  from  tbe  context 
ot  the  instrument  of  performance  in  a  certain 
county  being  snffident. 

3.  Vesoa  4s37— If  a  cheok  payable  at  a  oer- 
tala  plaoa  is  sot  paid,  the  drawer  obligates 
iiimseir  to  pay  the  amoont  at  that  place. 

Under  Acta  36th  Leg.  (1919)  c.  123.  S  61, 
providing  that  by  check  the  drawer  admits  ex- 
istence of  the  payee  and  hia  then  capacity  to  in- 
dorse, and  binds  himself  to  pay  the  amount  of 
the  check,  if  dishonored,  to  the  holder,  where 
a  bank  refused  to  pay  a  check  the  primary  lia- 
bility of  tbe  drawer  asserted  itself,  and  the 
cheek  evidenced  a  promise  on  his  part  to  pay 
the  amount  where  the  I>ank  was  located,  and 
suit  conld  be  maintained  in  that  coon^. 

Appeal  flram  Bexar  Oounty  Court;  John 
H.  Clark,  Judge. 

Action  by  tbe  Metropolitan  Loan  Com- 
pany against  J.  F,  Reeves  and.  another. 
From  Judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Dilworth  A  Marshall,  of  San  Antonio,  for 
appellant 

Terrell,  Davis.  Huff  &  McMUIan,  of  San 
Antonio,  for  a^ieUeeB. 

FLT,  G.  J.  This  is  an  action  based  on  a 
check  fbr  $600,  drawn  by  J.  F.  Reeves  in  fa- 
Tor  (tf  Sam  Magness  <m  tbe  City  Natlnial 


Bank  of  Ban  Antonio,  indorsed  Sam 
Magness,  tnatltated  by  a)n>eUant  against 
Beeves  and  Magness.  Reeves  lives  tn  Harris 
counly,  and  his  plea  of  privily  to  be  soed 
in  that  county  was  snatained  by  tbe  trial 
court,  and  from  that  order  thia  aiveal  i* 
proaecnted. 

Tbe  only  question  in  tta  caaa  la,  Did  the 
cbeck  drawn  by  Reeves  In  txror  of  a  red- 
dent  ai  Boar  oonnty,  on  a  baiA  In  Ont 
coonty,  conatltnte  a  contract  on  the  part  of 
Beeves  to  perform  an  oblation  tn  Bexir 
county?  If  Oila  question  be  answovd  in  the 
affirmative,  the  Judgment  waa  erroneow, 
and  dxould  be  reversed;  If  in  tbe  negatire^ 
tbe  venue  was  properly  changed  to  Harris 
county,  and  the  Judgment  should  be  affirmed. 

[t]  If  Reeves  drew  the  cbedc  In  favtv  of 
Magness,  he  t^ecame  liable  to  the  latter  fbr 
the  amount  named  in  the  check,  and  when 
Magness  indorsed  the  check  to  appellant  be 
and  Beeves  became  liable  for  the  payment 
of  the  amount  Indicated  in  the  check.  What 
were  the  terms  of  tbe  contract  aa  e3q>reB8ed 
by  the  check?  It  was  a  representation  to 
Magness  thmt  Beeves  bad  tbe  anm  named 
in  the  chedi  deposited  In  the  (^ty  National 
Bank  subject  to  hU  order,  and  that  tlie  cbaA 
would  be  honored  1^  the  bank  and  paid  to 
the  order  of  Magnesa  A  chack  Is  an  uncon- 
ditlonal  order  on  a  bank  or  banker  to  pa.v 
a  specified  sum  of  money  to  tbe  person  nam- 
ed, or  order,  or  to  bearer  on  demand.  Ibe 
presumption  is  that  It  is  drawn  against  a 
deposit.  Mwse,  Banks  A  Banking,  |  373. 
Such  checks  are  negotiable  paper.  Tbe 
check  is  payable  at  the  banking  boose  of 
the  banker,  within  banking  hours. 

[2]  It  is  provided  in  subdivision  6  of  arti- 
cle 1830,  Vernon's  Sayles'  Statutes,  that 
when  a  written  contract  is  to  bo  i»erformed 
In  a  particular  county,  the  defendant  ma^' 
be  sued  In  tliat  county,  no  matter  in  what 
county  be  may  reside,  and  It  baa  been  often 
held  that  it  is  not  necessary  that  the  ooo- 
tract  shall  in  express  words  require  p^- 
formance  In  a  particular  county.  Lammors 
T.  Floyd,  11  Tex.  Civ.  App.  473,  33  S.  W. 
150;  Seley  v.  Williams,  20  Tex.  Olv.  Ap&.  405. 
60  S.  W.  399;  Darragh  t.  O'Connor,  68  S. 
W.  644;  Yett  v.  Green,  39  Tex.  Civ.  App. 
184,  86  S.  W.  787;  Bell  County  Brick  Ca  t. 
Cox,  33  Tex.  Civ.  App.  202,  76  S.  W.  807; 
Gaddy  v.  Smith,  116  S.  W.  164.  Where  sadi 
performance  is  a  necessary  Implication  from 
tbe  context  of  the  instmment,  it  wIU  be  bdd 
to  answer  the  demands  of  the  statute. 

[3]  In  connectttm  wltb  a  check,  if  no  piaoe 
of  payment  is  qtedfled,  it  la  presnmed  to  be 
where  tbe  drawee  resides.  Daniel,  Ne;. 
Instr.  {  90.  A  bank  usually  has  a  fixed 
location,  an<l  under  the  allegations  tn  tbl; 
case  and  the  terms  of  the  check  it  mast 
have  been  ooutemidated  that  the  check  shoold 
be  paid  at  tbe  aty  National  Bank  of  Sas 
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Antonla  Hm  ymy  naaw  of  the  bank  ioi- 
tUcated  tbat  It  was  to  be  paid  In  San 
Antonio,  and  tUa  faypotiieata.  eonsht  to  be 
indulged  in  by  anpelleet,  that  the  drawee 
ml^t  more  to  Dallas  or  some  other  {daoe, 
baa  no  foundation  npon  whlda  to  stand.  It 
would  be  remarkable  Indeed  U  a  national 
bank  could  pack  up  and  biotb  from  San 
AntimlA  to  Dallas.  The  ch^  was  payable 
in  San  Antonio  and  nowhm  tiae,  and  Rvvree 
boond  blmaeU  to  pay  It  thsra  tf  tt-was  not 
honored  by  the  bank. 

Under  the  act  of  the  Thirty-Sixth  UogSat^r 
tare  (eectlim  61,  page  197,  General  Laws 
1919)  It  ia  provided  tbat  by  a  check  tin 
drawo'  admits  the  existence  of  tibe  payee 
and  his  tben  capacity  to  indorse,  and  binds 
bimaelf  to  pay  the  amoont  of  the  check,  If 
dishonored,  to  the  holder.  The  bank  was 
in  no  wise  bound  CO  the  obed:  until  It  had 
accepted  or  eerttfled  it,  and  the  debt  waa 
that  of  the  drawer  until  the  check  was 
paid.  The  momoit  the  bank  refused  to  pay 
the  cbedc  the  primary  liability  (tf  the  draw- 
«T  asserted  itself,  and  the  check  evidenced  a 
promise  on  his  part  to  pay  the  amount  of 
tbe  check  in  San  Antcmlo,  through  a  bank 
primarily,  and,  if  that  was  not  done,  tfa«i 
through  binuelf.  Cecil  r.  Fox,  208  S.  W. 
fl64;  OambreU  t.  Tatum,  228  S.  W.  287. 

Tlie  Judgment  will  be  reversed,  and  the 
cause  ronanded  to  be  tried  on  its  dierits 
in  the  ootm^  oourt  of  Bexar  comity  for 
cItU  cases. 


>CTNA  INS.  CO.  V.  EASTMAN.    (No.  S3I0.) 

(Oewt  of  Civil  Appeals  of  Texas.  Dallas. 
Apia  27, 1901.  Bebearing  Denied 
Hay  25, 19(0.) 

1.  WKMsaei  •s>4l4(3)— Tettlaiaqr  IhU  plala- 
llff  laid  wltssM  bo  hid  notHM  riofeadaars 
agMrt  admlttlble  to  ooiroborate  ^alstiff. 

In  an  action  on  a  Are  faisturance  policy  pro- 
luUting  additional  Insurance  In  excess  ot  a 
H»eeifled  amount,  ^ere  the  Issae  as  to  wheth- 
«r  plsintlC  notified  daCendant's  agent  of  the  ad- 
ditional insorance  was  sharply  drawn,  testi- 
mony that  plaintiff,  on  tbe  day  the  additional 
insurance  was  tafaen  oat.  told  a  witnesa  he  bad 
notified  tbe  agent,  was  admisstldo,  where  he 
could  have  aecared  the  foil  amoant  of  insurance 
from  the  company  in  wUch  the  sddltiaBal  In- 
'BOianee  was  obtained,  and  he  ther^re  had 
no  improper  mot^e  in  making  sadi  statement 

2.  WItsesses  «=»260— Plaintiff  properly  par- 
■Itted  to  state  his  mental  eondttlon  when  ha 
■ada  a  oartaia  statemoa^  aad  that  he  after- 
wards recalled  the  facta  dHTorsatly  held  ad- 
■balblo. 

In  an  action  cm  a  fire  insurance  policy  pro- 
bibiting  additional  insuraDce  in  excess  of  a 
specified  amount,  where  a  witness  testified 
plaintiff  said  he  had  not  notified  defendant's 
agent  of  the  additional  insorance,  plaintifE  wan 
properly  permitted  to  state  his  mental  condi- 


tion at  Ihe  time  of  the  c< 
witneu,  and  to  teitUy  thi 
time  think  of  having  do 
afterwards  recalled  It. 

3.  tasaraaeo  «s»39&— Fal: 
when  glvea  natloa  beid  i 
aflafnst  additional  Insnr 

Under  a  fire  insuran< 
additional  insurance  In  e: 
sum,  if  tbe  insurer's  agent  i 
additional  Insurance  and  I 
policy,  this  was  euftdent  tf  i 

4.  Trial  «s32eO<3)— Refut 

to  burden  of  proof  held  \ 

lastructlon  given. 
In  an  action  on  a  fit 
additional  insarsnce  in  es 
amount,  an  inatraction  tha 
plaintiff  to  estsbllah      a  v  | 
evidence  that  notice  wai  { 
agent  of  tbe  addltiwial  insn  i 
and  an  instruction  that  1  i 
plaintiff,  not  only  to  show  i 
agent;  but  also  to  estabi 
waiver,  was  properly  refua 

Appeal  from  District  O  : 

Action  by  B.  P.  Bastanai  i 
Insuranco  Ocnnpany.  Vtt 
plalnttflT,  defendant  appeal 

See,  also,  72  S.  W.  4S1 ;  : 

Flnley»  Etberldge  &  Kni  { 
appellant 
B.  V.  Looney,  of  Greenv! 

RAINBT,  O.  J.  Suit  by  i 
of  appellant  on  a  flre  Insur  i 
sum  of  $1,900  insuring  i 
building  was  destroyed  by  I 
ant  pleaded  that  the  policy 
by  reason  of  the  plaintiff  v  : 
tion  of  the  policy  which  pt  ! 
taking  out  additional  insu  '. 
$3,000.   Philntlff  replied,  ( 
the  agent  of  said  company 
ered  judgment,  and  defend;  : 

The  evidence  shows  tha  . 
pany  issued  to  plaintiff  its  { 
building  owned  by  plaint  I 
building  ngatnst  flre  In  t!  i 
and  dated  March  19,  189&. 
tained  a  clause  prohibiting 
except  such  as  permitted 
which  was  $3,000.    On  .1 ; 
plalntlCf  took  out  addltioi  i 
$3,500.  On  the  day  said  adi , 
was  procured,  plaintiff  notlJ 
the  agent  of  said  defendan 
cured  said  additional  Insura  i 
IDK,  and  no  i^teps  were  tal: 
policy  sued  on. 

[1]  The  sppellanfs  first 
TOT  complains  of  the  action 
permitting  one  Sweeton,  a 
tiff  in  rebuttal,  to  testify, 
that  plaintiff  told  him  on  tli 
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titmal  InsurftBce  was  taken  out  abont  said 
tranBactitm,  and  that  plaintiff  bad  told  him 
that  he  had  notified  D.  EL  Magrill  that  said 
additional  Insurance  had  been  taken  out 
Appellee  Insists  that  said  statement  was  a 
aelf-eerTing  declaration,  made  lo  the  absence 
of  the  defendant,  and  of  which  it  had  no  no- 
tice, and  was  afforded  no  opportunity  to  deny, 
And  hence  illegal. 

The  plaintiff,  in  testifying  in  his  own  be- 
half, testified  that,  when  said  additional  In- 
surance was  procured,  he  notified  Magrill, 
the  agent  of  defendant,  of  that  fact,  which 
was  denied  by  HagrllL  On  cross-examina- 
tion of  plaintiff  by  defendant,  he  was  asked 
relative  to  statements  made  by  him  to  one 
Henderson,  the  agent  who  wrote  ihe  addi- 
tional Insurance  for  plaintiff;  the  effect  of 
said  statement  being  that  he  bad  not  noti- 
fied Kfagrill  of  audi  additional  Insurancei 
Plalntltt,  In  reply  to  intermgatt^,  stated: 

"Henderson  told  ma  I  had  not  notified  Ma- 
grill, and  I  did  not  tell  Henderson  In  reply  that 
my  nasCT  for  not  ha^ng  done  ao  was  that  I 
did  not  know  that  I  had  to.** 

IMandant  placed  Henderson  on  the  stand, 
who  testified  that  after  the  fire  he  had  a  con- 
TBrsation  with  plaintiff  about  additional  in- 
snxanoe,  and  I  asked  him,  "IMd  you  notify 
Magrill?"  The  plaintiff  Just  remarked  "that 
he  did  not  know  that  be  had  to."  I  said, 
"Tes;  you  did.  for  I  told  yon."  He  says, 
"Well,  I  don't  recoUect." 

We  are  of  the  opinion  that  the  court  did 
not  err  in  admittinig  the  testimony.  The  is- 
sua  aa  to  whether  plain  tig  notified  Magrill 
of  the  addititmal  Insurance  at  the  time  it  was 
taken  out  was  sharply  drawn  by  the  plead- 
ings and  eWdwce.  Said  declaration  was  cor- 
roborative of  plalntilTs  statement  that  he 
had  notified  IMagrill  ot  said  addittonal  In- 
■oxanc^  and  said  dedaration  waa  made  at  a 
time  when  no  Bdf-serring  motive  could  be 
Imitated  to  talm  tor  nmklmc  It.  Ihe  addition- 
al inauranoe,  as  before  stated,  was  procured 
on  January  29,  1900,  when  the  Insurance 
agent,  Henderson,  testified  that  the  building 
would  bear  the  amount  of  Insurance  that  0ie 
plaintiff  had  <m  It  at  tiie  time  of  the  Are. 
Mandi  8,  190a  The  omduslon  la  fairly 
dedudhle  from  Henderson'a  testimony  that 
plaintiff  could  have  secured  from  him  in- 
surance on  the  building  for  the  full  amount 
for  which  it  was  insured,  at  the  time  It 
Immed,  whidi  precludeB  the  Idea  that  plain- 


tiff entertained  an  Improper  motive  when  he 
made  the  declaration  to  Sweeten. 

In  Lewey  &  Oo.  t.  Flachl,  65  Tex.  811,  It 
was  held  in  substance  that,  where  a  desire  to 
misrepresent  from  some  motive  of  Interest 
has  been  imputed  to  a  witness,  a  former 
statement;  made  by  him  at  a  time  when  the 
supposed  motive  did  not  exist,  is  admissible 
in  confirmation .  of  his  evidence.  See,  also. 
Moody  V.  Gardner,  42  Tex.  414 ;  1  Qreenleaf 
on  Evidence,  |  469 ;  Graham  v.  Kc£Reyn<rids, 
90  Tenn.  673,  18  S.  W.  277 ;  Railroad  Co.  v. 
LawBon,  106  Tenn.  639.  58  S.  W.  480. 

[2]  We  are  of  the  opinion  that  tiie  coort 
did  not  err  In  permitting  plaintiff  to  state  bis 
mental  condition  at  the  time  he  had  the  con- 
versation with  H»der8on,  and  that  he  did 
not  at  that  time  think  of  his  having  notlfled 
Magrill  of  the  additional  Insurance^  tnt  that 
he  aftorwarda  recalled  It 

[I]  TbB  third  assignment  of  appellant  com- 
plains  of  the  oonrf  a  refoaal  to  give  the  tol- 
knring  apedal  inatmctlon,  to  wit: 

*Ton  are  tastracted  tiiat  the  burden  Is  on  the 
plaintiff  to  CBtabliBh  the  waiver  pleaded  by 
him  of  the  condition  of  the  policy  agabiat  the 
additional  Insarance  by  a  preponderanee  of  the 
flvidenee,  and  U-he  haa  not  done  so  yon  will 
return  yoor  vardict  for  tiie  defendsnt," 

TTnder  this  assignment  the  appellant  sub- 
mits ihe  following  proposition : 

"Where  defendant,  as  in  this  case,  pleads  a 
breach  of  contract,  by  virtue  of  whidi  plaintiff 
has  forfeited  his  rights  under  the  contract,  and 
the  plaintiff,  as  In  this  case,  pleads  notice  of 
such  breach  on  the  part  of  defendant^a  agent 
and  a  waiver  tiiereot»  the  bwdea  is  en  Ae 
plaintiff,  not  on^  to  ahow  tiie  anthorilr  of  the 
agent,  but  also  to  establish  the  notice  and  the 
waiver." 

The  evidence  shows  that  Magrill  was  Qie 
agent  of  appellant,  and  notice  to  him  of  the 
additional  insurance,  and  the  failure  to  can- 
cel the  policy  under  such  notice,  was  suffi- 
cient to  constitute  a  waiver. 

[4]  The  court  charged  the  Jury  that— 

*7on  are  charged  that  the  borden  of  proof  is 
upon  the  pliUntiff  to  estaUish  by  a  preponder- 
ance of  the  evidence  that  sndi  notice  was  giv- 
en, and,  mileBi  you  find  from  the  evidence  that 
he  has  done  ao,  yon  will  find  for  the  defendsnt" 

This,  WB  think,  was  sofllciait  under  the 
facts,  and  there  was  no  error  In  refoalng  to 
give  said  special  Lnstructlon. 

OAe  Judgmoit  la  affirmed. 
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SOUTHERN  PLOW  CO.  v.  DUNLAP  HARD- 
WARE. CO.    (No.  8599.) 

(Court  of  Civil  Appeals  ot  Texaa.  Dallaa. 
Jan.  14, 1922.) 

1.  OaaafM  «S979(I)— Rila  u  to  »nvildat»d 

Th*  dadgnation  of  amoimt  to  b«  paid  sell- 
«r  br  pofchaier  tag  breach  of  aalae  eontract 
as  liquated  damages  la  not  controlling,  but,  if 
tb«  damages  to  result  are  in  their  nature  un- 
certain or  In  amount  indeterminate,  the  amount 
will  be  recoverable  as  stipulated  damages,  but, 
if  tbe  damages  are  reasonabl;  susceptible  of 
ascertainment,  and  amount  stipulated  greatly 
exceeds  the  actual  loss  sustained,  the  stated 
sum  iria  be  held  to  be  a  penaltir,  aad  reeoverr 
win  be  limited  to  aetoal  daaagea  svstainod. 

[Bd.  Note^For  other  definltkws,  see  Wm^ 
■nd  Phrases,  First  and  Second  Series,  Uqnidat- 
ed  Damages;  Penalty.] 

2.  Danaiies  ^=3l63(S)— Oefendant  bayer 
olalHtafl  stipilated  danafas  rM|glred  to  prove 
M  appnulnatloo  ntlated  botwooo  aotoM 
Jnwugoa  EMl  oMut  otlpalated. 

In  oeDer's  action  against  buyer  to  reeorer 
amonnt  stipulated  in  eontract  aa  being  pay- 
able on  buyer's  breach  of  contract  in  which 
buyer  claimed  the  amount  atipulated  to  be  a 
penal^,  the  buyer  to  sustain  such  defense  was 
required  to  prove  that  there  was  no  approxi- 
mation between  actual  damages  sustained  and 
the  amoont  stipulated,  imless  actual  damages 
eonld  be  computed  from  seller's  evidence. 

3.  Damages  «=»80(3)— Stipulated  amount  held 
ponalty  la  view  of  actual  damages  sustalaed. 

Where  actual  damages  sustained  by  seller 
on  buyer's  bireach  of  contract  amounted  to 
¥429.84.  seller  could  not  recover  $537.31  as 
stipulated  damages,  since  the  amount  of  actual 
damages  was  not  an  approximation  of  stipulat- 
ed amount 

4.  Damages  4=3l57(3)— Aotoal  duiagaa  not 
reooverable  Hdor  prtttloo  oooMng  otlpiloted 
dMages. 

Seller,  having  sued  for  amount  stipulated 
to  be  paid  on  biker's  breach,  could  not  under 
andi  petition  recover  flio  aetnal  damages. 

Appeal  from  Dallas  Ckranty  Court;  W.  K. 
Coombeo,  Judge. 

Suit  by  the  Sontbeni  Plow  Company 
asnlnst  the  Dnnlap  Hardware  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. AArmod. 

See,  alao,22l  a  W.  lOSO. 

BurgesB,  Burgess,  (^hreatman  A  Bmndldge, 
of  Dallas  tor  appellant. 

Speoc^  Haven  A  Smltbdeal,  of  Dallas,  tor 
apBieUee. 

HAlin/CON,  J.  This  salt  was  filed  by  ap- 
pellant to  recover  damssea  from  appellee  for 
brea<A  of  a  written  cmitract  of  sale.  Tbe 
basis  o^  recovery  is  a  clause  in  the  contract 
which  expressly  provides  tha^  it  the  buyer 


^faila  to  peifonn  the  contraot,  he  shall  pay 
■the  sellMT  20  i>er  cent,  of  tbe  net  amount  of 
tbe  sale  "as  agreed  or  liquidated  damage." 
The  contract  also  contains  a  provision  for 
8  per  cent  interest  and  10  per  cent  attoj;- 
ney'a  fees.  Appellanb  sought  Judgment  for 
.1637^1  and  also  for  8  per  cent  of  ttato 
amount  as  interest  and  10  per  cent  ot  it  as 
attorneys  fees.  The  contract  which  was 
made  tbe  basts  ot  the  right  ot  recovery  is  as 
follows: 

'^pis  eontract  made  this  24th  day  of  March, 
1910.  between  the  Southern  How  Company,  of 
JDallas,  Tex.,  and  Dunlap  Hardware  Company, 
of  Hereford*  atata  of  Texas,  hereinafter  called 
the  underai^ied  porchaser.  witneaaeth; 

"The  Southern  Plow  Company  sella,  and  the 
undersigned  purchaser  purchases,  the  within 
list  of  goods  to  be  shipped  on  or  about  June 
1, 1919.  or  aa  soon  thereafter  as  possible,  sub- 
ject to  the  warrar^ies  and  conditions,  terms 
and  prieea,  hereinbefore  aansd  and  the 
lowing  agreement 

"Settlement  for  goods  ordered  herein  is  to 
be  made  as  herein  provided,  witiiin  ten  days 
from  date  of  invoice,  either  in  cash  payable  in 
Dallas  or  Mew  York  exchange,  or  in  notes  pay- 
able to  the  Southern  Plow  Company.  Such 
notes  shall  bear  8  per  cent,  interest,  with  ex- 
diange  on  Dallas,  and  shall  Indnde  10  per  cent 
attorney's  fees  U  placed  in  the  hands  of  aa 
attorney  for  collecticm,  and  shaD  become  due 
and  payable  at  Dallas,  Dallas  county,  Tex.,  If 
not  paid  at  maturity.  All  open  accounts  be- 
tween the  parties  hereto  now  existing  and  that 
may  hereafter  arise  shall  be  payable  at  Dallas, 
Tex.,  and  no  cash  discount  will  be  allowed 
wliUe  tbe  undersigned  purchaser  owes  the 
Southern  Flow  Company  paat-due  notes  or  ac- 
counts. 

*Tf  tiie  undersigned  pundtaser  cancels  Uiis 
contract  or  any  part  of  It,  or  causes  shipment 
to  be  held  beyond  the  present  season,  the  un- 
dersigned punAaser  agrees  therenpon  to  pay  at 
Dallas,  Tex.,  ta  the  Southern  Plow  Company, 
as  agreed  and  liquidated  damages,  20  per  cent 
of  the  net  amount  of  the  goods  so  countermand- 
ed or  caused  to  be  delayed. 

"Should  the  undersigned  purchaser  become  in- 
solvent, make  an  assignment,  remove  to  an- 
other i^ce,  execute  a  deed  of  trust  or  a  chat- 
tel mortage,  default  in  the  payment  of  any 
note  or  open  account  due  the  Southern  Plow 
Company,  sustain  'a  loss  by  fire,  transfer  real 
estate  or  personal  property  in  bulk,  or  dose 
out  business,  or  in  case  of  death  of  a  member 
of  -the  firm,  or  in  case  of  failure  to  make  set- 
tlement aa  herein  provided,  or  of  failure  to  ac- 
cept the  goods  as  covered  by  this  contract,  or 
of  failure  to  carry  out  the  conditions  of  this 
agreement,  all  obUgationB  provided  for  in  this 
contract,  or  ari^g  therefrom,  shall  become  due 
and  payable  at  once,  or  at  any  time  titereafter, 
at  the  option  of  the  Southern  Plow  Company, 
and  thereupon  shall  be  due  and  payable  at  Dal- 
las, Tex.,  with  8  per  cent  Interest  from  date 
of  shipment  and  10  per  cent  attorney's  fees. 

"It  is  especially  agreed  that  tbe  title  to.  and 
the  ownership  of,  all  goods  shipped  under  this 
contract  shall  remain  vested  in  tbe  Southern 
Plow  Company,  unless  It  shall  be  expressly 
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wstnd  ia  wiSting,  ud  ths  goods  uo  to  bo  Md 
•t  an  time*  nibject  to  tb«ir  order  oBtQ  paid 
for.  If  Hlea  ore  mode  before  poTment,  they 
shall  be  made  only  in  the  regiUar  couroe  ^ 
buainesi,  ond  the  proceeds  of  all  such  sales, 
whether  for  cash,  book  accounts,  or  notes,  are 
to  be  held  as  the  property  of  the  Boatiiem 
Plow  Company  In  trust  as  collateral  security, 
fftr  their  benefit  and  snbjeet  to  their  order, 
onto  oU  lAUgations  provided  for  in  this  eootroot 
or  oriaiiig  therefrom  ore  faOy  paid  in  money, 
or  until  payment  ia  made  at  t|ie  prices  here- 
in ipedfied,  bat  nothiiv  in  this  clause  jgaU 
release  the  undersigned  purchaser  from  nflKng 
settlement  as  herein  stipulated.  It  is  further 
agreed  that  the  notes  taken  by  the  Soothom 
now  Company  ore  not  accepted  as  such  a  set- 
tlement as  would  constitute  a  DoratiMi  or  waiv- 
er of  the  prOTiaiona  ct  thia  contract. 

"It  is  understood  and  agreed  that  this  eon- 
tract  is  made  subject  to  the  approval  of  the 
Soothem  Flow  Company  at  its  Dallas,  Tex.. 
oiBoe,  and  it  is  also  understood  that  the  South- 
em  Plow  Company  is  not  to  recogniio  or  bo 
io  any  way  bound  by  any  agreements  or  speci- 
fications not  set  forth  in  this  contract,  and  that 
this  contract  contains  all  agreements  of  all  par- 
ties to  thts  transaction. 

"All  subsequent  orders  to  the  Southern  Plow 
Company  made  hy  the  ondersigned  pmehaaar 
shall  be  snbjeet  to  and  controll^  by  tiie  provi- 
sions of  this  contract" 

Appellant  alleged  that  tm  Mardi  24,  1019, 
it  made  the  above  copied  written  ocmtract 
with  appellee,  by  which  ^t  sold  to  appellee 
certain  machinery  to  be  shipped  to  appdiee 
about  Jane  1, 1019;  that  about  May  20, 1019, 
appellee  canceled  the  contract  and  tbere^by 
refused  to  accept  Items  sold  to  It  at  an  agreed 
total  price  of  |2,68(t.S0,  which  act  of  a]n>elle^ 
under  the  terms  of  the  contract,  rendered  it 
liable  to  appellant  for  $037^1,  and  also  liable 
for  Interest  at  the  rate  of  8  pw  cent  from 
the  date  of  cancellation  and  10  per  cen^  tA- 
tomey'B  fees. 

App^lee  answered  by  senfiral  demurrer 
and  general  denial. 

The  trial  was  before  the  court  wlthoat  a 
Jury,  resulting  In  a  Judgment  denying  any  re- 
covery. There  are  no  findings  of  facts  and 
conclusions  of  law  In  the  record.  According- 
ly, the  Judgment  being  general  in  Its  nature, 
we  must  aOlrm  it  if  any  view  of  the  evidence 
will  support  an  affirmance.  ' 

The  sole  qnestlon  presented  for  our  deci- ' 
fdon  is  the  question  of  whether  or  not  the 
stlpnlation  for  20  per  cent  "as  agreed  or 
liquidated  damages"  is  a  provision  for  liqui- 
dated damages  or  for  a  penalty.   This  ques- 
tion is  a  vexatious  and  recurring  one,  dis- ' 
cussed  in  numerous  opinions  of  courts,  not ! 
only  in  our  own  state,  but  also  in  all  other  { 
jurisdictions.   Rules  of  a  general  nature  ap- 
plicable to  it  have  been  enunciated,  but  such  i 
rules  are  of  little  aid  in  determining  the  par- 
ticular queBtl(»i  as  it  is  here  presented. 

'*It  seems  to  be  generally  concedud,  indeed, 
that  each  esse  must  he  permitted  to  stand 
pretty  much  on  its  own  peculiarities  and  par- 
ticular facts,  and  that  no  general  mlea  appli- 


eaUe  to  an  emtracta  ara  dedadbla.  The  qaes- 
don  la  OU  to  be  datarmined  br  the  ooattait 
fairly  amstmeO.  Where  the  pertlea  have 
agreed  on  the  amount  of  damages,  aeeertaiaed 
by  fair  calculatiou  and  adjustment,  and  have 
expressed  this  agreement  in  dear  and  expticit 
terms,  the  amount  so  fixed  will  l>e  treated  as 
the  true  damages  and  not  as  a  penalty."  17 
Corpus  Juris,  p.  934. 

[1]  Aa  to  whether  the  iffovisloB  la  for  Uqei- 
dated  damages  or  for  a  penalty  has  been 
said  in  a  broad,  general  way  to  depend  upon 
the  clear  tntoitlon  of  the  parties.  Just  as  the 
^ect  of  nearly  all  of  Uie  provlsiiais  of  aa 
ordinary  contract  ultimately  depend  opoe  the 
intention  expressed.  But  the  express  Intoi- 
tlon  oC  tlie  partlen  u  reflected  by  snnh  laa- 
goage  u  oMd  in  dila  eontract  to  pmvMe  tot 
damages  Is  not  contndUng  under  tiie  nnOor- 
itlea  In  tbim  atateu  If  the  dnnagan  to  remit 
from  the  breadi  of  the  contract  by  the  pur- 
chaser In  their  nntne  be  uncertain,  or  In 
their  amount  be  indetermlaate,  tbe  nm  pro- 
vided for  In  the  contract  wiU  he  treated  as 
stipulated  damages  and  held  tobe  reco\vrabl>' 
In  full  On  the  other  hand,  if  the  damages 
are  ''reaacHUibly  aneceptlble  of  ascertain- 
ment," and  the  amount  stipulated  greatly  ex- 
ceeds the  actual  loss  sustained — that  la,  If 
there  be  no  approxlmatUm  between  the 
amount  meclfled  In  ttie  contract  and  the 
amount  of  actual  damages  iiroved  by  the  evi- 
dence—then tbe  nun  ^ted  In  the  contract 
will  be  held  to  be  a  penalty,  and  not  llqulda- 
ed  damages,  and  the  actual  damages  sns- 
taified  in  such  case  will  be  the  measure  of  Op- 
reoo^y.  CoUier  r.  Bettmrton.  87  Ter.  MX 
20S.W.467. 

In  the  case  of  CoUier  v.  Betterton,  eupm. 
in  peeking  the  doctrine  whidi  «•  fliiak 
mnat  be  applied  to  thla  ease^  tbe  ceort  van 
the  following  language: 

"If  the  supposed  stfpolatlon  greatly  exceeded 
the  actual  loss— jf  there  be  no  approximatioB 
between  then,  and  this  be  made  to  ^pesr  hr 
the  evidence— then,  it  seems  to  ns,  and  Am 
only,  should  the  actual  damages  be  the  measaie 
of  recovery.** 

[21  Ai^lylng  the  language  above  quoted  to 
the  case  before  us,  the  question  here  of  wheth- 
er or  not  the  contract  is  one  for  liquidated 
damages  or  for  a  praialtj'  Is  clearly  a  ques- 
tion of  fact  to  be  determined  from  the  tarju 
of  the  contract  itself,  in  eonnectlon  with  th^ 
evld^ce  reflecting  the  proportion  of  tbe  a^ 
tual  loss  to  the  sum  stipulated.  If  tbe  rec- 
ord contained  no  evidence  as  to  the  actual 
damages  resulting  from  the  breach  of  tb- 
contract  by  appellee,  then  it  seems  that  U 
would  be  proper  to  measure  the  recovery  by 
the  stipulation  for  "agreed  or  liquidated  dam- 
ages" ;  that  Is  to  say,  had  appellant  Intro- 
duced in  evidence  the  written  contract  and 
proved  Its  bri'dch  by  appellee,  and  no  otluT 
evldepce  had  been  criTered,  then  the  recovery 
would  have  been  determined  by  the  stlpola- 
tions  at  the  Instruniiem  itselL  The  viUvi  ot 
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Betterton  Case  is  to  place  the  burden  on  tbe 
anidlee  of  proving  the  amount  at  the  actual 
damages  for  tbe  purpose  of  showing  that 
tbere  exists  no  approximatitm  between  the 
actual  damages  sustained  and  tbe  amount 
stipulated  in  tlie  contract.  Oowart  t.  Ooonal- 
iy  &  Go,  108  &  W.  978. 

However,  tn  this  case  the  teetlmoiiT  given 
Ml  btiialf  of  wPeUuit  has  suptOied  a  basis 
for  tbe  computation  of  the  actual  damages. 
From  this  proof  tbe  actual  damages  may  be 
OMDinited.  Accordingly  appellee's  burden  of 
estabUslUiif  the  dimority  between  tlie  actual 
damages  and  the  unoont  stated  in  the  om- 
tract  Is  eliminated. 

The  witness  Harris,  in  testifying  for  ap- 
pelant, stated  tta  cost  of  making  tbe  sale  to 
ba  16  per  cent  or  17  per  cent  of  tb»  valaa 
of  tbe  maebbiery  st^d.  If  the  trial  court 
found  I3ie  cost  at  the  sale  to  be  Id  per  cent 
of  tbe  value  <tf  the  machinery  (and  we  must 
presume  that  be  dl<0,  then  the  amount  of  tb? 
actual  damage  by  actual  calculation  is  f429.- 
84.  Mo  other  Item  at  loss  Is  mentioned  in  the 
eviaenceu  Item  !s  no  inoof  that  the  goods 
were  resold.  The  widen ce  does  uot  din  lose 
that  prioes  had  declined  at  12ie  time  of  the 
cancelation;  on  the  contrary,  the  evidence 
ia  condnslve  that  the  market  vcUsb  of  tbe 
artl<Aes,  the  purchase  of  wUdi  was  canceled 
by  the  aK>dlee,  was  as  great  at  the  time  aiH 
pellee  l>rea<Aed  the  contract  as  at  the  time 
the  Bale  was  made,  ftad  that  soon  thereafter 
the  price  Increased. 

[S]  The  market  valne  of  such  articles  does 
not  Beem  to  be  difficult  of  ascertainment  at 
any  tiUne.  Tlie  total  amount  sued  for,  exclu- 
atve  of  interest  and  attorneys  fees.  Is  $637.- 
31.  Deducting  $429.84  (16  per  cent  of  the 
whole  amount  of  tbe  sale  canceled,  which  Oie 
proof  shows  to  have  been  the  actual  loss  or 
damage)  from  fS37.31,  the  difference  Is  $117.- 
46.  Does  this  difference  justify  the  finding  of 
the  trial  court?  In  other  words,  is  $420.84, 
which  we  assume  the  trial  court  to  have 
foand  from  the  evideoce  to  be  the  actual  dam- 
ages sustained  by  appellant  en  ai^roxlnub- 
'tiol>^H[  |fi67^  tbe  aniount  which  appsllaat 
Boagbt  to  recovw  as  Ilauidated  damages? 
"Approximatiop"  Is  a  synonym  of  "cq^ 
proatOi.'*  "nei^ess,"  "simiUrity,**  eta  We 
do  not  -ttilnk  that  in  ordinary  calculations 
and  transactions  it  could  ever  be  said  that 
$429^  la  approximately  $637.81.  Tbe  latter 
amount  Is  more  than  37  per  cent  In  excess  of 
tlie  fimnar,  snd  we  think  it  should  be  said 
that  tbne  Is  no  approximation  between  them. 
Of  course^  if  the  claim  for  interest  and  at- 
torney's fees  is  included  In  the  calculation, 
tSte  difference  between  the  least  amount  of  ac- 
td^  damages  to  be  found  from  the  evidence 
and  the  amount  stipulated  fbr  in  the  contract 
would  be  greatly  increased ;  but  since  it  ap- 
pears from  appdlanfk  brief  that  tbe  claim 
tat  interest  and  attomqr^  fees  Is  virtnaUy 


those  items  In  undertaking  to  indicate  the 
difference  between  the  actual  damages  and 
stipulated  damages. 

[4]  Appellant  by  its  pleadings  seeks  no  re- 
lief except  whatever  It  ma}  have  under  the 
provisions  at  the  contract  itself.  The  peti- 
tion as  it  la  framed  will  sujwort  no  recovery 
for  the  actual  damages  suffered. 

In  our  opinion  the  evidence  clearly  sup^ 
ports  tbe  Judgment  and  aceordini^  It  la  af- 
firmed. 

Affirmed. 


HILL  V.  TEXAS  TRUST  CO.  OF  AUSTIN. 
(No.  6393.) 

(Ooort  of  Civil  Appeals  of  Texas.  Austin. 
Jan.  11,  1922.) 

1.  Bills  aai  setes  «s»430-^xeoatlon  of  sew 
note  net  psymest  ef  rsaewed  note  usisss  so 
iNtssded. 

Execution  of  a  new  note  snd  a  surrender  of 
the  former  note  Is  not  th«  payment  of  the 
former  note  or  of  the  dtibt  evidenesd  thereby 
unless  so  intended. 

2,  Vesss  «B9>22(2)— Overrsllsf  ef  plea  e(  priv- 
llege  held  proper. 

Where  defendant  axtd  another  gave  joint  and 
several  notes  to  plaintilE,  a  bsnk,  and  the  person 
tusning  with  defendant  claimed  to  be  only  a 
surety,  and  gave  tbe  bank  a  note  that  it  might 
satisfy  tbe  bank  examiner,  and  plaintiff  deliv- 
ered two  notes  to  him  to  enable  him  to  sue 
defendant  and  thereafter  the  notes  were  re- 
turned to  plaintiff,  which  returned  the  new  note, 
and  phdntlff  sued  defendant  on  the  notes  In  the 
eoon^  where  they  were  payaUe  and  where 
tlM  sarsty  resided,  Iteld  that  court  did  not  err 
in  overriding  defendant's  j^ea  of  privilef  •  to 
be  sued  In  another  county  where  fee  resided. 

Appeal  from  District  Oourt  Travis  Coun- 
ty; Qeo.  Galhoun,  Judge. 

Action  by  the  Texas  Trust  Company  of 
Austin  agaiiiBt  Hood  Hill.  Fr<mi  an  adverse 
JudgDMnt  def«ndant  aKteals.  Afflnned. 

Frank  Tirey  and  O.  W.  Barcns,^bofh  of. 
Waco,  for  apifeiiant 
Hart  St  Fattnson,  of  Austin,  for  appellee. 

Findings  of  Fact 

JBNEINS,  J.  On  November  28,  1918.  tbe 
ai^llant  Hood  Hfll  and  Joe  GlU>art  gave  to 
appedlee  their  three  joint  and  several  ptom- 
iBBory  notes,  for  the  respective  sums  of 
$428JSa  USOfK  end  $2,000,  doe  Sft  60;  and  00 
days,  respectively,  after  date.  These  notes 
not  having  been  paid,  Gilbert,  one  of  the 
makws  thereof,  but  who  daimed  to  be  siue- 
ty  tor  Hill,  requested  app^ee  to  give  him 
00  daya^  further  extmslon,  and  to  deliver 
to  him  the  notes,  In  order  that  he  ml^t  sue 
Hill  ttiereon.   Tills  appeiUee  agreed  to,pro- 
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Tided  QUbert  would  pay  $S00  In  ca^  and 
execute  his  promissory  note,  due  In  00  days, 
fen:  $2,50&  Gilbert  made  the  payment  and 
executed  the  note  aa  requested.  Appellee 
indorsed  the  tiiree  notes  above  mentioned  to 
Oilbttt,  who  thereupon  filed  suit  upon  the 
flame  against  Hood  Hill,  in  the  district  court 
of  Travis  county,  ailing  that  be  (Gilbert) 
was  surety  on  said  notes,  and  had  paid  the 
same  for  the  accommodation  of  HllL  To  this 
suit  Hill  filed  a  plea  of  inlTllege,  alleging 
that  he  resided  in  Hidalgo  county,  and  oth- 
earwise  conforming  to  the  statute  with  ref- 
erence to  a  plea  of  privilege.  Thereupon 
Gilbert  dismissed  said  suit,  and  on  April  23, 
1920,  indorsed  the  three  notes  mmtloned 
bacl£  to  appellee,  and  received  from  appellee 
tbe  note  for  12,500.  which  he  had  thereto* 
tore  executed  as  above  stated. 

Ai^iellee  instituted  this  suit  against  ap- 
pellant and  Gilbert  to  recover  on  said  notes, 
alleging  that  they  were  i»ayable  In  Travis 
county,  and  that  defendant  Gilbert  resided 
In  said  county.  To  this  latter  suit.  Hill  also 
Interposed  a  plea  of  privilege  to  be  sued  In 
Hidalgo  county.  Ax^>^ee  filed  coatrovert- 
Ing  aiuwer  to .  said  plea,  alleging,  In  sub- 
stance, that  the  notes  were  Qie  Joint  and 
several  obligations  of  Joe  Gilbert  and  Hood 
Hill ;  that  they  were  pa^U>le  by  their  terms 
In  Travis  county,  and  that  Gilbert  resided 
In  said  coimt7-  The  plea  of  privilege  was 
beard  by  tbe  court  and  overruled. 

The  testimony  upon  the  hearing  of  this 
idea  was  sufficient  to  establish  the  f<fllowlng 
tacts:  •  The  Gilbert  note  for  12,600  was  not 
taken  in  payment  for  tbe  balance  due  on  the 
ttirea  notes  herein  sued  on,  but  was  takoi 
In  order  that  the  trust  company  ml^t  have 
the  same  to  sati^  tbe  bank  examlnw,  after 
baTlng  ddlfered  fba  three  notes  to  Gilbert, 
and  that  the  delivery  of  said  notes  to  Gll- 
bert  was  stmi^  for  tbe  purpose  of  enabling 
Gilbert  to  sue  Hill;  Gilbert  not  desiring  to 
be  sued,  and  tbe  ai^Kllee  not  desiring  to  sue 
Gilbert.  The  account  of  Hill  and  GUbot, 
showing  fli^  indebtedness  to  ttie  atqpellee 
as  evidenced  by  said  notes,  was  never  mark- 
ed palct,  but  was  carried  cm  the  books  of 
aK>ellee  as  against  Hill  and  Gilbert  It  was 
not  the  intention  of  Gilbert  to  pay  said 
notes,  nor  of  the  appellee  to  acc^t  the  note 
of  Gilbert  as  payment  of  said  notes. 

Opinion. 

[1]  Tbe  aecntton  of  a  note  Is  not  tbe 
pasrment  of  the  dftit  fbr  wbicfh  the  note  is 
given,  unless  socb  was  the  intentkm  of  the 
parties  to  the  transaction,  but  ia  only  an 
evidence  of  such  Indebtedness.  Mao,  the 
executlfm  of  a  new  note  and  the  surr^i^ 
of  the  former  note  Is  not  tlie  payment  of  the 
former  note,  or  of  the  indditedness  evidenc* 
ed  therdiy,  unless  such  was  tbe  Intention  a£ 
the  parties.  HcGulre  t.  Bldwell,  64  Tex.  45; 
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Cite. 

Johnson  v.  Improvemmt  Obt*  8S  Tex.  G09i 
610;  81  S.  W.  608;  Otto  v.  Hallf,  80  Tfei. 
380,  84  8.  W.  010,  60  Am.  St  Rep.  GO;  21  & 
0.  li.  68,  TO;  30  Cyc.  ll&^im. 

[2]  As  the  evidence  In  this  case  does  not 
show  that  It  was  the  intuition  of  the  parties 
that  the  execution  of  the  note  for  $2,500  hj 
Gilbert  should  (^rate  as  the  extinguish- 
meat  ot  the  former  notes,  or  the  payment  of 
the  debt  evidenced  thereby,  but,  oa  the  con- 
trary, shows  that  such  was  not  the  inta^ 
taon  ot  the  parties  thereto,  the  court  did  not 
err  In  overruling  appellant's  plea  to  the  ]o- 
rlsdlction,  which  is  the  only  issue  Involved 
on  this  appeal. 

This  case  is  distinguishable  from  McCav- 
ick  v.  SfcBrlde,  189  S.  W.  706.  In  that  in  the 
latter  case  the  surety  paid  the  note  In  cash, 
and  the  payee  accepted  the  same  in  payment 
of  the  debt  evidenced  by  sudtL  nota  Sndk 
being  the  caa^  the  surety  who  paid  Out  note 
had  no  cause  of  action  theretm,  but  bis  causa 
of  actioi  was  upixi  an  imidled  j^mise  of 
the  party  who  owed  the  note  to  vdmbnrss 
him  tor  having  paid  the  sama 

Finding  no  ema  oC  record,  Judgnunt 
bareln  Is  alBrmed. 

AflOrmed. 

KBT,  a  J.,  not  Slttb^ 


QALLAGHER  v.  HALLQWELL.    (Ne.  76SJ 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Dec  27,  1021.  Beheariag  Denied 
Jan.  11, 11IS2.) 

Appeal  asd  error  «a»38d(3)— Afldavit  sf  Isi- 
miity  to  paj/  ooats  of  appeal  siust  bo  eilM 

to  attention  of  trial  oonrt 
An  affidavit  or  proof  of  Inabill^  to  psf 
costs  of  appeal  should  be  called  In  some  mj 
to  tbe  attention  of  the  trial  court  to  tbe  end 
that  be  may  order  the  stenograpber  to  trsa- 
scribe  his  notes  In  the  case,  and  the  mere  SHnr 
of  an  affidavit  l>efore  a  coonty  Judge  anoas 
the  papers  In  the  case  did  not  derolTe  A  the 
official  stenographer  In  the  trial  court  tbe  iatf 
to  transcribe  his  notes,  and  was  no  excoae  for 
failing  to  perfect  tbe  appeal  Within  the  time 
allowed,  under  Vernon's  Ann.  Civ.  St.  Sopp. 
1918,  art  2071.  as  amended  by  AcU  1919.  c. 
Ill,  and  Vernon's  Sayles'  Ann.  CHv.  St  191i 
art  2098,  although  the  atenographer  promised 
to  make  tbe  transcript  bat  neglected  to  do  m. 

Appeal  from  District  Conrt,  Jefleisoo 
County;  W.  H.  Davidson,  Judgew 

Action  by  R.  M.  Hallowell  against  P.  C 
Gallaghrar.  Judgment  for  plaintlfr,  and  de- 
fendant appeals.  Motion  to  affirm  on  oertifi- 
cate  granted. 

A.  U.  Hufbnan  and  Tom  O,  St^fimmm, 
botti  of  Beaumont,  fbr  appeUanb 
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Orgain  ft  Carroll*  of  Beaumont,  for  appel- 
lee. 

HIGHTOWEE,  C.  J.  At  a  former  day  of 
this  term  the  judgment  rendered  and  entered 
In  the  lower  court  in  this  cause  was  afflnned 
by  the  court  on  appellee's  motion  tiiat  the 
same  be  affirmed  on  cer^flcate,  wbich  action 
of  thisi  court  was  without  written  opinion. 
Since  such  affirmance  was  ordered  appel- 
lant has  filed  a  motion  reguestlne  this  court 
to  state  by  way  of  written  opUUon  the  rea- 
sons of  this  court  for  granting  the  motion  to 
affirm  on  certificate,  which  leqaest  has  been 
granted,  and  we  state  the  foUowing  aa  onr 
reasons  for  such  actlonf: 

On  May  12,  1921,  R.  M.  HaUowell,  who 
was  the  plaintiff  In  this  suit  in  the  Sixtieth 
district  court  of  Jefferson  coun^,  recovered 
a  judgment  against  P.  O.  Gallagher,  who 
was  the  defendant,  for  the  title  and  .posses- 
sion of  lots  No.  1,  2,  3,  and  4  of  the  Fletcher 
sutKiiviBion  of  the  Oakwood  addition  to  the 
dty  of  Beaumont.  In  due  time  the  defend- 
ant, Gallagher,  filed  a  motion  for  a  new  trial, 
which  was  prepented  to  the  trial  court  and 
orermled  on  May  27,  1921.  and  on  the  same 
day  in  open  court  gave  notice  of  appeal  to 
this  court.  No  appeal  bond  was  filed  by  Gal- 
lagher, but  instead  be  sought  to  perfect  the 
appeal  by  making  proof  bef<M:e  the  county 
Judgp  of  Jefferson  county  of  his  inability  to 
pay  the  costs  on  appeal  or  to  give  sectu-Ity 
therefor.  So  on  June  1,  1921,  Gallagher  made 
affidavit  b^ore  J.  B.  Peek,  as  county  Judge 
of  Jefferson  county.  Tex.,  to  the  effect  that 
he  was  unable  to  pay  the  costs  of  appeal 
from  said  Judgment  against  him,  or  to  give 
security  Uierefor,  whldi  afhdavlt  was  suffi- 
cient both  as  to  form  and  substance.  After 
making  such  affidavit  before  the  county 
judge,  over  which  there  was  no  contest.  Gal- 
lagbw,  on  June  2, 1921,  caused  such  affidavit 
to  be  iUed  by  the  district  clerk  of  Jefferson 
county  among  the  papers  of  tUs  cause. 
Th^e  is  nothing  in  the  record  before  us  to 
show  that  the  filing  of  this  affidavit  among 
the  papers  of  the  cause  was  at  any  time 
called  to  the  attentlcm  of  the  trial  judge,  or 
that  any  action  whatever  was  had  by  the 
trial  court  upon  the  affidavit,  after  the  same 
had  been  filed  by  the  clerk,  as  before  stated. 
In  the  order  of  the  trial  court  overruling  the 
motion  for  new  trial,  Gallagha:  was  allowed 
60  days  In  addition  to  the  30  days  allowed 
statute  in  which  to  prepare  and  have  filed  a 
statement  of  facts  and  bills  of  exceptiMi. 

On  September  29,  lfi21.  B.  M.  HaUowell. 
the  plaintiff  below,  in  whose  favor  the  judg' 
meat  was  rendered  as  before  stated,  filed  in 
this  court  a  motitm  to  have  the  judgment  af- 
firmed  on  ca*tlflcate.  This  motion  to  affirm 
on  certificate  was  opposed  by  Gallagher,  by 
■written  answer  filed  on  October  11,  1921.  In 
this  answer  Gallagher  stated,  substantially, 
that  immediately  after  filing  his  affidavit  of 
inability  to  pay  the  costs  ot  appeal  la  tills 
2868.Wv-4» 


case,  etc.,  be,  through  one  of  his  attorneys, 
made  request  of  the  odclftl  stenographer  of 
the  trial  court  for  a  copy  of  the  evidence  in 
narrative  form  to  be  used  as  a  statement  of 
facts  In  the  cause,  and  he  states  that  said 
stenographer  agreed  to  furnish  such  state- 
m<ent  of  facts  and  to  do  so  without  delay, 
and  that  said  stenographer  repeatedly  made 
such  promises,  but  each  time  failed  to  com- 
ply by  furnishing  such  statemmt  of  facta; 
that  during  a  pwtlon  of  the  time  said  ste- 
nographer was  absent  from  Beaumont,  and 
his  whereabouts  was  not  known  to  Galla- 
gher or  his  attorneys  until  8<Hne  4  or  S  days 
betote  the  time  had  expired  for  filing  tike 
record  in  this  court,  and  that  the  said  ste- 
nographer informed  Gallagher's  attorneys 
that  th«  statotfent  of  facta  had  been  imre- 
tically  completed,  and  that  he  would  fnlly 
onnp^te  the  same  at  (mce.  Tba  answer  then 
states,  substantiaUy,  that  the  atenogzaiAer 
again  absented  blnuelf  without  famishing 
such  statement  of  facts,  and  that  Gallagher 
or  hla  attomejv  were  unable  to  (ffocure  such 
statttnent  of  ^cts  until  the  time  had  expired 
for  filing  the  record  in  tiils  conrt  Upon 
these  facts,  substantially  stated,  Gallagher 
contends  that  bis  fttllure  to  file  the  record  in 
this  court  within  the  time  required  was  not 
because  of  any  fanlt  or  nei^lgence  on  his 
part,  or  tm  the  part  of  bis  attom^rs,  bat  says 
that  tbe  irtude  blame  shoold  be  ^ced  vp< 
on  tbe  official  stenographer  <tf  Che  trial  court, 
and  that  this  court  ihonld  nandamus  tiie 
stenographer  of  the  trial  court  to  now  pre- 
pare and  fnmlsh  to  cmamA  for  Oallagber  a 
statentent  of  facta,  ate:,  Uiat  the  same  may 
be  filed  almig  with  the  record  in  this  oourt, 
and  ^ys  this  court  for  audi  actl<m. 

It  was  pnver  and  aofficteit  toe  Gallagher 
to  make  fxoot  befbce  the  ooonty  Judge  of 
Jefferaon  county  o£  his  Inability  to  pay  the 
costs  of  appeal  in  this  case,  or  to  give  secu- 
rity therefor.  Article  2008,  Comidete  Texas 
StatutM,  1920.  But  article  2071  reads  as 
follows : 

"In  any  dvil  case  where  tbe  appellant  of 
plaintiff  in  error  has  made  the  proof  required 
to  appeal  tbe  case  witiioot  bond,  such  appellant 
or  plaintiff  in  error  may  make  affidavit  of 
such  fact,  and  upon  the  making  and  ffiing  of 
sneh  affidavit  the  conrt  shall  order  the  official 
shorthand  reporter  to  make  a  transcript  as 
provided  in  other  eases,  but  the  offidal  short- 
hand reporter  shall  receira  no  pi^  for  the  same; 
provided  that  shontd  any  roeb  affidavit  bj  sueh 
appellant  or  plaintiff  in  error  be  false  he  shall 
be  prosecuted  and  punished  as  is  now  pro- 
vided by  law  for  making  taiss  affidavits." 

Although  this  article  in  some  respects  has 
been  amended  by  subseQuent  legislation,  the 
portions  of  the  article  here  under  considera- 
tion have  not  been  amended.  It  will  be  at 
once  noted  that  the  words,  "and  upon  the 
making  and  filing  of  such  affidavit  the  court 
■baU  order  the  offidal  shorthand  reporter  to 
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make  a  transcript,  as  provided  in  other 
cases."  clearly  implies  tbat  the  affidavit  or 
proof  that  was  made  by  Gallagher  In  this 
case  of  his  Inability  to  pay  the  costs  of  ap< 
I>eal,  etc.,  should  have  been  called  In  some 
way  to  the  attention  of  the  trial  court,  to 
the  end  that  he  should  order  the  stenog- 
raiAer  to  transcribe  his  notes  in  the  case, 
and  the  mere  filing  of  the  affidavit  that  had 
been  made  before  the  county  Judge  ammg 
the  papras  In  this  case,  without  in  some  man- 
ner calling  the  same  to  the  attention  ot  the 
trial  judge  and  inT<A:lng  action  npcm  the 
same  did  not  further  derolve  np<m  ttie  offi- 
cial stenographer  In  the  trial  court  the  dut? 
of  trauacriblng  his  notes  and  furnishing  a 
stntement  of  facts  in  this  case  to  Gallagher 
or  hi9  attorney,  and  Gallagher  was  not  and 
is  not  in  positiMi  to  insist  upon  such  action 
by  the  stenographer,  in  the  absence  of  a 
showing  that  the  filing  of  the  affidavit  among 
tbe  papers  of  the  cause  was  brought  to  the 
attention  of  the  trial  conrt  and  the  stenog- 
rapher ordered  to  make  the  transcript  of  his 
notes.  And  it  further  follows,  as  a  neces- 
sary conclusion,  from  what  we  have  said 
that  this  court  would  not  have  authority  to 
order  the  trial  courtfs  official  stenographer, 
by  writ  of  mandamus,  to  do  something  which 
he  was  not  legally  bound  to  do  until  ordered 
to  do  tgr  the  trial  conrt  But  erai  U  flie  fil- 
ing of  this  affidavit  or  proof  of  inability,  etc;, 
had  been  called  to  tbe  attention  of  tbe  trail 
court  and  tbe  official  stenographer  bad  been 
by  the  court  ordered  to  make  the  pr(^)er 
transcript,  it  being  affirmatively  shown  that 
the  stenographer,  although  frequently  prom- 
ising to  furnish  a  transcript,  as  stated  in 
Gallagher's  answer,  each  time  failed  to  do 
so,  it  was  Gallagher's  duty,  before  asking 
any  action  at  the  hands  of  this  court,  to  ap- 
ply to  the  trial  court  for  such  order  as  might 
be  deemed  necessary  to  compel  the  stenog- 
raidier  to  transcribe  his  notes;  and,  there 
being  no  showing  that  this  was  done,  but  In 
fact  the  contrary  appearii^,  we  are  cmvlnced 
that  Gallagher  is  not  in  a  position  to  say  that 
be  and  his  attorney  have  d(me  ereryfhlng 
that  devolTed  upon  them  In  this  matter,  and 
that  the  reason  iot  the  failure  to  file  the 
recoxd  here  in  proper  time  was  the 
fault  of  ttie  stenographer  In  tbe  trial  court 
On  the  contrary,  we  think  that  by  the  ex- 
erdae  of  pn^tt  dU^moe  and  effbrt  <m  tb^ 
part,  It  is  shown  without  dlqpnte  tntm  so 
mndi  of  the  record  as  is  now  before  ns,  to- 
gether with  the  allegations  in  the  answer  to 
Oie  motion  to  affirm  on  eertlflcate,  that  Gal- 
lagher and  his  attorneys  have  not  acquitted 
themselTea  of  all  negligence  or  blame  In 
failing  to  file  the  record  in  this  court  \rithln 
tbe  proper 'time.  For  these  reasons  tbe  mo- 
tion to  affirm  on  certificate  was  granted. 


NICHOLSON  V.  WHYTE  et  al.  (Na.  8603.) 

(Court  of  Civil  Appesla  of  Texas.  Dallas. 
Dec.  24,  1021.  Rehearing  Denied 
Jan.  21,  1922.) 

1.  Evldenoe  ^»50&— Vendor  aa4  parcbaser 
<8=»  1 40— Abstract  aloae  to  be  looked  to  to 
determine  valMHy  of  title;  atteraqy's 
opIalOB  as  t»  oharaoter  of  tKle  ahowa  by  an 
abstract  bald  ludnltalble. 

The  abstract  of  t^tle  famished  by  vendor 
mast  be  looked  to  by  the  court  to  determine 
whether  tbe  contract  as  to  the  clear  and  mer- 
chantable character  of  title  has  been  complied 
with,  and  it  is  not  error  to  ezdnde  an  attor- 
ney's testimony  as  to  his  opinion  thereon,  as 
his  opinion  cannot  be  snbstltnted  for  the  conrt'a 
judgment. 

2.  Vendor  aad  purchaser  1 30 (4)— Devisee 
and  iNdopendent  exeoatrix  held  Ineapable.ef 
conveying  a  nerohantable  title. 

Where  testator  gave  all  real,  personal,  and 
mixed  property  to  his  wife  for  life,  to  be  used, 
enjoyed,  and  consumed,  any  remainder  at  her 
deaUi  to  be  divided  between  bia  children,  or, 
if  any  fif  them  died  before  the  wife,  Uieir  chil- 
dren to  share  per  stirpes,  Aeld,  that  the  in- 
dependent executrix  coold  not  alone  convey  a 
merchantable  title  to  testator's  real  estate. 

3.  Vendor  and  purahaser  «s>78— Time  htid  of 
•sseace  of  eontraet. 

A  contract  by  which  vendor  was  to  deliver 
possession  by  May  1,  and  to  deliver  the  prop- 
erty with  good  and  sufficient  warranty  deed 
within  30  days  from  April  13,  date  of  contract, 
tbe  vendor  to  be  given  not  exceeding  30  daya 
from  discovery  of  any  defect  In  title  to  cure 
same,  held  to  make  time  of  the  essence. 

AH>eal  fnm  Dallas  County  Court  at  Law ; 
T.  A.  Woi^  Judge. 

Action  by  A.  R.  iQcboIaon  against  Mrs. 
Wm.  C.  Whyte  and  otbeia.  Judgmoit  for 
defendants,  and  plalntUC  ajveala.  Beversed 
and  Tendered. 

Emmett  Thurman,  Lyle  Saxon,.  John  C. 
Read,  and  W.  Hughes  Knight,  all  of  X>nllas, 
for  aH»ellant. 

Muse  &  Muse  and  Geo.  A.  Tltterington,  all 
ot  Dallas,  fbr  appellees. 

VAUGHAN.  J.  Appellant  and  Mrs.  Wm. 
C.  Whyte,  one  of  the  app^eee,  on  the  ISth 
day  of  April,  A.  D.  1920,  entered  Into  and 
became  obligated  by  tbe  toma  and  prori* 
dona  of  tbe  following  eontraet  in  writing: 

"That  the  undersigned  agents,  represenUng 
Mrs.  William  C.  Whyte,  of  Dallas  county,  state 
of  Texas,  have  this  day  contracted  to  to 
A.  B.  Nicholson  of  tbe  aforesaid  state  and 
county,  certain  real  estate  described  as  follows: 
[Here  follows  description  of  property,  which 
is  omitted.] 

"The  said  Mrs.  WOUam  O.  Whyte  agrees  to 
deliver  the  above -described  property  with  good' 
and  sufficient  warranty  deed  within  thirty  days 
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from  date  of  this  contract  at  price  of  98^250.00, 
which  the  aaid  A.  B.  Nicholson  agrees  to  iny 

as  follows: 

"Two  tbouBand  ($2,000.00)  dollars  cash,  and 
three  V.  L.  notes  aggresating  $6,250.00.  First 
note  for  $2,250.00  payable  one  year  after  date, 
second  note  Cor  $2,000.00  payable  two  years 
after  its  date,  and  the  third  note  for  $2,000.00 
payable  three  years  after  its  date.  Each  note 
to  bear  eight  per  cent,  interest  payable  semi- 
annuaUy  as  it  accrnes.  Said  notes  to  be  secur- 
ed by  deed  of  trust  duly  executed  by  the  pur- 
chaser. 

"The  said  Mrs.  WEMam  0.  Whyte  farther 
agrees  to  furnish  purchaser  with  a  complete 
abstract  brought  down  to  date  showing  a  clear 
and  merchantable  title  to  the  property  she  is 
iseUing.  All  back  taxes,  if  any,  shall  be  paid 
by  the  seller,  and  the  taxes  for  1920  shall  be 
prorated  and  fire  insurance  shall  also  be  pro- 
rated. Should  any  defect  appear  in  the  ab- 
stract of  title,  said  Mrs.  William  O.  Whyte 
shall  be  allowed  a  reasonable  time  to  cnre  same, 
not  exceetfiv  thirty  days  from  dlscoretr  of 
same. 

"To  further  bind  this  contract,  the  said  A. 
B.  Nicholson  pays  to  the  said  agents  the  sum 
of  $500.00  to  apply  as  part  on  the  above-named 
property.  It  is  nnderstood,  however,  that  If 
the  said  A.  B.  Nieholsom  does  not  get  a  good 
and  proper  deed  to  nid  property,  the  said 
$600.00  paid  shall  be  returned  to  him,  but 
sbonld  be  fail  to  comply  with  his  part  of  tbis 
contract,  he  shall  forfeit  the  $500.00  as  dam- 
ages and  the  $500.00  divided  equany  between 
the  agents  and  owner.  On  tiie  completion  of 
this  sale  and  is  agreed  and  anderstood  that  the 
said  Mrs.  William  G.  Whyte  sbaU  pay  said 
agents  the  usual  5  per  cent.  comnuseioD.  Pos- 
session of  the  property  is  to  be  had  by  the 
purdiaaer  oa  or  before  May  1,  1920/* 

App^ee,  Mrs.  Whyte,  within  the  time  lim- 
it of  the  contract,  fumished  aK>ellant  with 
complete  abstract  brought  down  to  date  show- 
ing good  title  to  the  property  contracted  to  be 
conveyed  in  the  estate  of  Wm.  C.  Whyte,  de- 
ceased, including  the  due  probate  of  Ms  wIlL 
Immediately  upon  receiving  such  abstract  of 
title,  appellant  delivered  same  to  his  attor- 
ney for  examination,  and,  on  the  5tb  day  of 
May,  1920,  rec^ved  from  bis  attorney  an 
opinion  as  to  the  title  based  on  said  abstract, 
which  questioned  the  right  of  appellee,  Mrs. 
Wbyte,  to  convey  a  "clear  merchantable** 
title  by  deed  of  conveyance  executed  by  her 
individually  and  as  Independent  executrix 
of  the  estate  of  Wm.  C.  Whyte,  deceased,  on 
the  ground  that  the  will  of  Wm.  C.  Whyte, 
deceased,  did  not  confer  upon  appellee  Mrs. 
Wbyte  the  power  and  authority  to  execute 
sadb  ccmveyance.  Whereupon  appellant  In- 
foimed  apikdlee  Mrs.  Wbyte  that  he  would 
not  accept  a  conveyance  so  executed  by  her. 
Later,  on;  to  wit,  about  May  6,  1920,  appel- 
lant advised  appellees  that  he  would  accept 
a  proper  deed  of  conveyance  signed  and  ac- 
knowledged by  appellee  Mrs.  Whyte  and  her 
dilldrra ;  on  the  8th  day  of  June,  1920,  ap- 


ly  executed  by  app^ee  Mrs.  Whyte  and  her 
children,  whldi,  if  accepted  by  appellant, 
would  bare  Tested  in  him  a  "clear  and  mer- 
chantable title"  to  the  real  estate  described 
in  said  deed.  This  tender  was  made  three 
days  after  the  time  limit  of  the  contract  in 
which  deed  of  conveyance  was  to  be  executed 
and  delivered  to  appellant  At  the  time  said 
contract  for  the  purchase  of  said  real  «-state 
was  executed,  appellant,  under  the  terms  oi< 
same,  deposited  with  appellees  the -sum  oi 
$500;  he  refused  to  acc^  the  deed  thus 
tendered,  and  demanded  return  of  the  $500 
deposit,  which  request  was  refused.  Where- 
upon suit  was  brought  by  appellant,  which 
resulted  In  a  judgment  in  favor  of  Appellees 
on  the  trial  before  the  court  without  a  jury. 

[1]  Appellant  sought  to  prove  b>'  Mr.  C.  M. 
Crumbnugh  that  he  was  a  practicing  attor- 
ney, and  had  examlh&d  a  great  many  ab- 
stracts of  title  to  real  estate;  that  he  was 
from  experience  and  training  qualified  to 
pass  on  and  to  render  opinions  as  to  title  to 
real  estate;  that  he  did  examine  ttte  ab- 
stract of  title  to  the  real  estate  described  in 
the  contract  between  appellant  and  appellee 
Mrs.  Whyte,  and  that  he  found  and  pointed 
out  certain  objections  to  said  title,  to  wit, 
that  under  the  wHl  of  Wm.  C.  Whyte.  de- 
ceased, a  deed  executed  by  ai^Uee  Mrs. 
Wm.  O.  Whyte,  Indivlduany  and  as  Inde- 
pmdent  executrix  and^  said  will,  would  not 
convey  title  to  real  estate  belonging  to  said 
estate.  Objection  to  tiie  Introduction  uf  said 
testimony  was  made  by  appellees  on  the 
ground  that  same  was  immaterial,  which 
was  sustained  by  the  court 

The  court  did  not  err  in  eidudlng  this  tes- 
timony, as  the  abstract  of  title  fumisbtid  by 
the  seller  must  be  looked  to  by  the  court  to 
determine  whether  or  not  the  contract  with 
reference  to  the  character  of  title  to  be  con- 
veyed has  been  complied  with,  and  the  opin- 
ion of  an  attorney,  be  he  ever  so  capable  to 
speak  with  reference  to  the  propositlous  of 
law  Involved,  cannot  be  substituted  tov  the 
judgment  of  the  court  in  passing  up<#  the 
character  of  title  tendered  by  {he  seller  to 
the  purchaser  as  reflected  by  the  abstract  of 
title  furnished.  Whether  or  not  a  title,  or 
any  jwrticular  character  of  titie  contracted 
for,  to  real  estate  is  shown  by  an  abstract  Is 
a  mixed  question  of  law  and  fact;  the  court 
to  gather  the  facts  from  the  abstract  of  title 
as  furnished  and  apply  the  law  as  the  Judg- 
ment of  the  court  the  same  as  In  any  other 
question  beftire  the  court  for  judicial  deter- 
mination. Brackenrldge  Glaridge  &  Payne. 
91  Tex.  634,  41  S.  W.  819,  43  L.  B.  A.  593 ; 
Moser  v.  Tucker,  195  %  W.  2S1>. 

[2]  As  to  whether  or  not  a  deed  only  ex- 
ecuted by  the  aKWllee,  Mrs.  Wbyte,  Indl- 
Yidpally  and  as  indQ»endent  executrix  under 
the  wlU  of  Wm.  C.  Whyte,  deceased,  would 


pellees  tendered  to  appellant  a  deed  proper^  |  have  vested  title  to  the  real  estate  contract- 
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ed  for  In  appellant  necessarily  Involves  the 
legal  diect  of  the  following  provisions  ot  the 
will  of  Wm.  a  Whyte,  deceased : 

"(1)  I  henbf  wBl  and  bequeath  to  my  wife, 
ClirlBtina  Whyte,  all  of  my  property,  real,  per- 
sonal and  mixed,  to  b«  by  her  held,  need,  en- 
joyed and  consamed  during  her  natural  life, 
as  to  her  may  seem  best  (2)  If  any  of  my 
property  should  remain  in  the  hands  of  my  wife 
at  the  time  of  her  death,  the  same  shall  there- 
upon be  divided  between  my  children  Arabella 
Wbyte,  Christina  Forrester  and  John  F. 
Whyte.  (S)  If  any  of  my  said  chUdren  should 
die  before  the  death  of  my  said  wife,  then 
tbe  part  tfiat  would  otherwise  descend  to  said 
deceased  child  shall  descend  to  and  rest  In  the 
child  or  children  of  said  deceased  child." 

We  are  inclined  to  the  opinion,  notwith- 
standing the  authorities  <dted  In  appellees' 
brief,  which  we  have  carefully  examined, 
to  hold  under  the  following  authorities  that 
the  power  and  authority  were  not  conferred 
by  said  will  on  the  Independent  executrix 
therein  named,  appellee,  Mrs.  Whyte,  to  con- 
vey the  title  to  real  estate  belonging  to  the 
estate  of  the  testator,  Wm.  0.  Whyte,  de- 
ceased: 

Butu  T.  Andrews,  1£6  Mass.  221,  which  ot 
tbe  csseti  examined  la  more  in  pt^t,  involv- 
ing eavressions  aimUar  to  those  fennd  In  tbe 
will  in  the  Instant  case,  eqieclally  aa  to  tbe 
word  "consume"  used  In  both  wills.  We 
therefore  quote  from  tbe  opinion,  as  follows : 

"Bin  in  eqoity,  for  tbe  specific  performance 
of  an  agreement  to  purchase  land.  The  biU, 
which  was  filed  July  18,  188S,  alleged  that,  on 
May  16,  1883,  tbe  parties  entered  into  an  agree- 
ment in  writing,  by  the  terms  of  which  the 
plaiatiff  agreed  to  sell,  and  the  defendant  agreed 
to  buy,  a  certain  parcel  of  land  in  Milford,  for 
the  sum  of  $2,600,  the  premises  to  be  conveyed 
on  or  before  May  22,  1883,  by  a  good  and  suffi- 
cient warranty  deed,  conveying  a  good  and 
clear  title  to  tbe  same,  free  from  all  incum- 
brances; that  the  plaiotifE  wag  seized  in  fee 
simple  of  said  premises  by  devise  under  tbe 
will  of  his  wife,  who  died  on  May  5,  1881,  leav- 
ing real  estate  of  tbe  value  of  leas  ^an  $5,000, 
and  Ikvlng  qo  issue  living  at  her  decease;  that 
the  plaintiff  bad  always  been  ready  and  wUling 
to  perform  his  part  of  said  agreement,  and,  OS 
the  day  named  therein,  offered  a  deed  of  said 
premises  to  the  defendant,  who  refused  to  ac- 
cept the  deed  and  perform  his  part  of  the  agree- 
ment, on  the  ground  that  the  plaintiff  could 
not  make  a  good  and  marketable  title  to  the 
premises;  'and  tbat  the  plaintiff  could  make 
a  good  title  thereto. 

■The  wiU  of  the  ^alntiTs  wife,  dated  Hay 
36,  1868,  provided  that  he  should,  'not  only 
have  out  of  my  estate  what  the  laws  of  the 
commonwealth  prescribe,  but  the  entire  use, 
income,  and  profits  of  all  my  real  and  personal 
estate  during  his  natural  life;  and  furthermore, 
that  if,  in  his  Judgment,  it  should  be  neces- 
sary to  bis  personal  comfort  to  expend  and 
consume  any  portiMi  of  the  principal  or  capital 
of  my  said  estate,  he  may  freely  appropriate  so 
much  thereof,  even  to  the  last  cent,  as  may  be 
justly  deemed  necessary  for  that  purpose;  and 


I  do  give  and  bequeath  the  same  to  him  ac- 
cordingly;' and  also  provided  that  'whatever 
may  be  left  out  of  the  principal  or  capital  of 
my  estate  given  to  my  husband  as  aforesaid, 
if  anything,  after  his  decease,  I  leave'  to  be 
Inherited  by  my  paternal  relatives  and  their 
descendants,  as  the  laws  of  the  land  prescribe.' 

"The  answer  admitted  the  allegations  of  tbe 
bOl;  but  denied  that  the  plaintiff  could  convey 
a  good  tiUe  in  fee.  *  *  • 

"The  plaintiff's  title  depends  on  the  eoustruc- 
tion  to  be  given  to  the  peculiar  phraneology 
of  the  will;  and,  even  if  we  were  inclined  to 
the  opinion  tbat  he  took  an  estate  in  fee,  still 
the  title  is  not  so  clear  that  the  defendant  ought 
to  be  specifically  compelled  to  accept  it.  and 
thus  to  assume  the  rislc  of  subsetiuent  litiga- 
tion with  persons  not  now  before  the  court. 
Tbe  case  falls  within  the  decision  in  Cunning- 
ham V.  ^ake,  121  Mass.  333.  See,  also.  Jef- 
fries V.  Jeffries,  117  Mass.  181;  Hayes  v. 
Harmony  Grove  Cemetery,  108  Haas.  400; 
Pyrhe  v.  Waddlngham,  10  Bxn,  1;  1  Story.  Bq. 
Jut.  I  749." 

However,  it  is  not  necessary  for  us  to  de- 
termine this  question  in  order  to  dispose  of 
the  atqpeal,  as  the  particular  question  wheth- 
er Mrs.  Whyte,  individually  and  as  in  de- 
pendott  executrix,  In  fiict  had  the  legal  pow- 
er to  the  propef^  cannot  be  dedaive 
of  the  Issue  presoited;  but  the  omtrolllng 
question  as  to  th^  feature  is,  INd  ttie  ab- 
stract furnished  by  her  show  a  dear,  mer- 
diantable  title  to  tbe  jftoputj  sbe  bad  con- 
tracted to  sell  aKwUant]  Tbat  doubt  and 
uncertalnt7  as  to  tbe  authority  of  Mrs. 
Wbyte  to  sell  must  of  a  neceasity  exiat  by 
tbe  terms  of  the  wUl  under  wbidi  she  dalma 
the  authority  to  convey  the  title  to  the  es- 
tate as  Indepeodrat  «ecntrlx.  It  Is  only 
necessary  to  refer  to  the  following  authoi> 
itles:  McMurry  v.  Stanley,  69  Tex.  235,  6 
S.  W.  412;  Oralg  v.  McFadden,  191  S.  W. 
204.  Therefore  it  cannot  be  said  that  a  con- 
veyance executed  alone  by  Mrs.  Whyte  as  in- 
dependent executrix  and  beneficiary  would 
have  been  sufficient  to  convey  to  ai^ellant  the 
title  to  the  property  contracted  to  be  pur- 
chased by  him,  reasonably  free  from  iincer- 
tainty,  and  that  by  refusing  to  accept  a  ques- 
tionable title  appellant  breached  the  contract 
obligating  him  to 'accept  a  "clear  and  mer^ 
chantable  title."  Adklns  v.  Gllle^ie,  189  S. 
W.  275 ;  Moore  v.  Price,  46  Tex.  Civ.  App. 
304,  103  S.  W.  234;  Greer  v.  International 
Stodc  Yards  Co.,  43  Tex.  Civ.  Apj^.  370,  96  S. 
W.  79;  Roberts  &  Corley  v.  McFadden. 
Weiss  &  Kyle,  32  Tex.  Civ.  App.  47,  74  S.  W. 
105;  Butts  V.  Andrews,  136  Mass.  22i; 
Uiee  et  al  v.  FIdds  et  al.  (Ky.J  232  S.  W. 
385. 

With  reference  to  the  deed  that  Hn. 
Whyte,  Individually  and' as  Independent 
ecutrlx,  offered  to  aecute  vltbin  the  time 
limit  of  the  contract,  wblcb  appellant  re- 
fused to  acc^t  and  upon  which  refusal  ap- 
pellees base  their  right  to  recover  the  $S0O 


<sao 

deposit,  the  only  quratlon  InTolved  Is,  Dot 
whether  Mrs.  Whyte  IndlTidually,  and  as  In- 
dependent  execatriz,  In  fact  bad  the  legal 
power  to  sell  and  convey  the  property  as 
might  be  finally  Judicially  determined,  hut 
the  controlling  question  ie  whether  a  clear, 
merchantable  title  was  shown  by  the  ab- 
stract of  tlUe  and  deed  of  conveyance  tend- 
ered or  offered  to  be  executed  to  appellant 
Adkins  v.  Gillespie,  ISQ  S.  W.  275 ;  Hymers 
T.  Branchy  6  Mo.  App.  511;  Richard  v. 
Knight,  64  N.  J.  Eq.  196,  53  Atl.  452. 

[3]  liiis  brings  us  to  consider  the  last  and 
moBt  Twing  question  presented  by  this  ap- 
peal, to  wit;  whether  or  not  time  was  of  the 
essence  of  the  contract  under  discussion.  To 
determine  this  we  mnat  look  soldy  to  the 
langitt^  employea  by  the  parties.  It  Is  our 
daty  to  only  give  force  and  effect  to  the  con- 
tract as  made^  and  not  to  attempt  to  Inters 
pret  tbB  contract  by  extraneous  statements, 
acts,  or  oondnct ;  f»r,  if  1^  the  terms  of  the 
contract  t3>e  parties  did  not  intend  that  the 
time  limit  should  OMnprehend  all  of  the  lati- 
tude within  wliidi  the  performance  of  the 
obligation  should  be  Mmsummated,  tSien  a  per- 
formance within  e  reasonalAe  time  would  be 
a  timely  discharge  so  as  to  prevent  a  breach. 
The  controlling  expres^ons  in  reference  to 
the  time  of  performance  as  revealed  by  the 
contract  are  as  follows: 

"(a)  The  said  Bfrs.  Wm.  O.  Whyte  agrees 
to  deliver  the  above-described  property  with 
a  good  and  snfficieDt  warranty  deed  witliin  thir- 
ty days  from,  date  of  this  contract;  (b>  to  forr 
nish  purchaser  with  a  complete  abatract 
brought  down  to  date  showing  a  clear  and  mer- 
ehantaUfl  title  to  property  she  is  selling; 
*  ■  *  should  any  defect  appear  in  the  ab- 
stract of  title,  said  Mrs.  Wm.  C.  Wl^te  shall 
be  aOowed  a  reasonable  time  to  cure  same,  not 
exceeding  thirty  days  from  discovery  of  same; 
(e)  possession  of  the  property  ts  to  be  had  by 
the  pnrehaser  on  or  before  May  1,  1920." 

The  transaction  involved  the  sale  of  im- 
proved real  estate  located  In  Dallas,  Tex. 
The  seller  contracted  to  deliver  possession  of 
the  prc^erty  before  May  1,  192D.  notwith- 
standing she  contracted  to  deliver  the  prop- 
a*ty  with  good  and  8u£Bclent  warranty  deed 
within  80  days  from  date  of  contract,  to  wit, 
April  18, 1920 ;  and  to  furth^  safeguard  the 
interest,  not  only  of  the  sdler,  Mrs.  Whyte, 
but  of  the  purchaser,  appellant,  the  contract 
provides  that,  if  any  defect  tboold  appear 
in  the  title,  a  reas<maUe  time  should  be  al- 
lowed to  cure  same.  This  "reasonable  time" 
is  absolutely  fixed  by  the  snwlslon,  "not  <tx- 
ceeding  thirty  d^s  from  discorery  of  same." 

From  the  above,  we  think  It  would  be  plac- 
ing a  forced  o<mstrttGtion  on  the  plain  lan- 
guage oC  the  cimtract  not  to  hold  that  time 
is  the  essoice  ot  tiie  omtract,  and  that  the 
parties  left  no  doubt  as  th^  purpose  to  so 
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make  the  language  of  the  ctmbract  declare. 
Klrchoff  V.  Voss,  67  Tex.  821,  3  S.  W.  548; 
Davis  V.  Fant,  03  S.  W.  1B3 ;  Iiie*er  v.  Ni- 
cholson et  al.  (Com.  App.)  206  S.  W.  612; 
HoUifl^  T.  Landrum  et  aL,  SI  Tex.  Civ. 
App.  187,  71  S.  W.  979 ;  Dav^port  v.  Spark- 
man  (Com.  App.)  208  S.  W.  658;  Bunnells  r. 
Pruitt,  204  S.  W.  1017;  1  Beach  on  Con- 
tracts, p.  743,  S  616. 

We  therefore  hold  that  the  deed  executed 
by  appellee,  Mrs.  Whyte,  individually  and 
aa  independent  executrix,  Joined  by  her  ddt 
dren,  todeied  to  the  appellant  3  days  aft» 
the  time  Ifanit  of  the  contreet  had  expired, 
was  not  a  compliance  with  the  terms  of  the 
contract,  not  being  tendered  within  the  time 
limit,  and  tliat  ai^ellant's  refusal  to  accept 
same  was  not  a  breach  of  said  contract  to 
puK^ase,  foresting  his  right  to  recover  the 
deposit  of  $600  made  by  him  with  appellees. 
The  judgment  of  the  court  below  will  there- 
fore be  reversed  and  here  rendered  In  favor 
of  appellant  against  appellees  for  said  sum 
of  J500,  with  interest  thereon  from  the  flth 
day  of  June,  1920,  at  the  rate  of  6  per  cent, 
per  annum,  together  with  all  costs  Incurred 
In  this  court  and  the  court  below. 

Reversed  and  rendered. 


FRAZIER  V.  COOMBS.   (No.  6678.) 

(CJQurt  of  CUvIl  Appeals  of  Texas.  San  An- 
tonio. Jan.  18,  1922.) 

1.  Justteei  of  the  peace  <3=:9205(I)— Order  of 
eoanty  or  district  Judge  necessary  to  obtain 
oerflorari  to  Jastioe's  oonrt. 

In  order  to  obtain  a  certiorari  to  a  justice's 
court  to  remove  a  causa  from  that  court  to  a 
county  or  district  court,  an  order  must  be  ob- 
tained from  the  county  or  district  judge  cmn- 
manding  the  justice  of  the  peace  to  make  a 
certified  copy  of  the  entries  in  the  cause  on 
his  docket  and  transmit  the  ssme  with  the 
papers. 

2.  Josness  of  the  peaoe  ^Z02(S)~Csrtlorari 
not  granted  In  abssnoe  of  affldavH  setting 
forth  eanse. 

Certiorari  to  a  justice's  court  will  not  be 
granted  unless  the  party  applying  for  it,  or 
some  one  for  him,  shall  make  affidavit  In  writ- 
ing setting  forth  sufficient  cause  for  its  is- 
suance. 

3.  Justices  of  tke  pence  «=»l97(2,3)-4/anBe 
for  whloh  oerflorari  nay  be  granted. 

A  suffldent  cause  for  certiorari  to  a  jus- 
tice's court  is  stated  when  the  justice  of  the 
peace  is  shown  to  have  been  without  jurisdic- 
tion, or  where  injustice  was  done  the  applicant 
by  the  judgment,  and  such  injustice  was  not 
caused  by  the  inexcusable  neglect  of  the  appli- 
cant, under  Vernon's  Sayles'  Ann.  Or.  St  1914, 
arts.  742-746. 
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4.  JistloM  af  the  paaoe  «=3206(l)— GroiniU 
for  dsmlnal  of  eortlorwf  om  notfoa. 

Certioroii  to  a  jaotice's  conrt  may  be  lUs- 
miaeed  on  motion  only  for  want  of  sufficient 
cause  appearing  in  the  affidavit  or  for  want 
of  Buffident  bond  under  Vernon's  Sayles'  Ann. 
(St.  St  1914,  art  754,  bat  not  for  ladies  or 
negtigoiee  of  an  attorney. 

5.  JusUcoa  of  tm  poaee  «S3202(2)-Applica- 
tioa  held  to  praaeat  good  eauao  for  oertlorarl 
to  Jaithw  ooart. 

Application  for  certiorari  to  justice  court 
showing  that  defendant  applicant  lived  in  one 
county  and  was  aued  in  another  county  and 
bad  filed  a  plea  of  privilege  which  was  over- 
ruled in  his  atwence  and  judgment  rendered  i 
against  him,  that  justice  court  was  in  a  village 
at  a  distance  from  a  railroad,  and  that  appli- 
cant employed  an  attorney  who  failed  to  make 
railroad  connections  and  did  not  reach  the 
court,  that  defendant  had  aold  plaintiff  a  soe- 
«  ondhand  antomobile,  and  plalntUf  baaed  her 
daim  on  cbaivas  that  defendant  had  miarepre- 
aentad  the  car,  and  that  defendant  expected  to 
show  Uiat  he  made  no  misrepresentations  as 
to  the  car,  held  to  present  a  defense  to  the 
cause  of  action,  and  show  that  the  defendant 
was  not  guilty  of  inexcusable  neglect,  and  cer- 
tiorari was  properly  granted,  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  742-746. 

Appeal  from  01minlt  County  Court;  Wm. 
H.  Davis.  Judga 

Action  Iff  Mrs.  Ida  Ooombs  against  Berd 
T.  Frazler.  Judgment  for  plaintiff,  and  de- 
fendant appeals.   Reversed  and  remanded. 

Gordon  Gibson,  of  Rockport,  for  appellant 
Vandervoort  tt  Johnion,  of  Oarrlao  Springs, 
for  appellee. 

FLY,  C.  J.  Thla  siilt  originated  in  the 
jusUce'a  court,  where  a  Judgment  was  ren- 
dered against  appellant,  in  bis  absence,  for 
the  sum  of  $200.  Appellant  obtained  a  writ 
of  certiorari  to  the  county  court,  where  It 
was  dismissed  on  motion  of  appellee,  and 
from  that  order  of  dismissal  this  appeal  has 
been  prtraecuted. 

[1-4]  In  order  to  obtain  a  certiorari  to  a 
Justice's  court  to  remove  a  cause  from  that 
court  to  a  county  or  district  court,  an  order 
must  be  obtained  from  the  county  or  district 
Judge  commanding  the  Justice  of  the  peace 
to  make  and  certify  a  copy  of  the  entries  In 
the  cause  on  bis  docket  and  transmit  the 
same  with  the  papers  to  the  proper  court 
The  writ  will  not  be  granted  unless  the  party 
api^yiug  for  it.  or  some  one  for  bim,  shall 
make  affidavit  In  writing  setting  forth  suffl- 
cU-i!t  cause  for  Us  Issuance.  A  snlficient 
cause  is  stated  when  the  Justice  of  the  peace 
Is  shown  to  have  been  without  jurisdiction  or 
where  injustice  was  done  the  applicant  by  the 
Judgment,  and  siich  injustice  was  not  caused 


by  the  Inexcusable  neglect  of  the  aj^llcant 
Vernon's  Sayles'  Civ.  Stata.  arts.  742  to  746, 
Inclusive.  In  article  754  It  la  iwoTlded  that 
a  motl<m  to  dlsmlas  the  certlorail  may  be 
made  at  the  flrat  ttfm  of  court  to  wlilcli  it  U 
returnable  "for  want  ot  mfBcient  cause  ap- 
pearing in  .the  affldavit,  or  for  want  of  sqIB- 
dent  bond."  Upon  no  other  pnund  can  a 
certiorari  be  dismissed.  Webb  r.  Unlversit}*, 
48  Tex.  GiT.  App.  264.  107  S.  W.  86;  Ca»- 
Hadi.  Go.  T.  Lochrldge,  TBS  S.  W.  266.  The 
laches  or  negligeuce  of  the  attorney  cannot 
be  made  the  basts  of  an  attack  on  the  certio- 
rari.  Lncaa     Harrlsm,  139  S.  W.  6S0. 

The  application  for  certiorari  allowed  that 
ai^idlant  lived  In  Befuglo  county ;  that  h" 
was  sned  i^ipdlee  In  the  Jnatice's  conrt 
of  product  No.  8  in  Dimmit  coun^  on  an  aa- 
Uquidated  demand  fM>  $200;  that  aj/ptSlMDt 
filed  a  plea  at  privil^e^  and  the  case  was  set 
down  fbr  hearing  on  November  IDSK^,  aad 
in  the  i^wence  of  appellant  the  plen  <tf  ptlT- 
llege  was  overruled,  and  Judgmrat  rendered  ; 
against  appellant  for  $200;  that  appellant 
lives  a  long  distance  from  a  railroad,  and  the 
Justice's  court  was  held  In  a  small  Tillage 
qnlle  a  distance  from  a  railroad ;  that  he  eta- 
ployed  an  attorney  to  attend  the  court  and 
represent  him  in  the  trial  of  the  case,  bu: 
the  attorney  failed  to  make  railway  connec- 
tions and  (Ud  not  reach  the  court  The  alle- 
gatiima  show  that  appellant  had  sold  app^- 
lee  a  -secondhand  automobile,  and  appelle^- 
based  her  dalm  on  charges  that  appellant 
had  by  misrepresentation  and  fraud  sold  ber 
a  worthleea  car.  Appellant  ^pected  to  show 
that  be  had  made  no  mlsrepreeentatioos  s^ 
to  the  car.  but  had  in  writing  ^Yen  ber  i 
truthful  statement  as  to  the  age  and  condi- 
tion ot  the  car  and  had  driven  It  from  Bay-  ' 
side,  In  Befuglo  county,  to  Bermuda,  in  IMm- 
mit  county,  and  delivered  It  to  appellee,  and 
she  was  given  every  opportunity  to  examhi< 
the  car,  and  that  she  did  in  fact  personalis 
examine  the  car  and  had  it  examined  by  a- 
perts,  and  the  car  was  found  by  than  to  be 
as  represmted. 

[6]  The  application  presented  a  good  de- 
fense to  the  cause  of  action,  and  the  abseacy 
of  appellant  did  not  Appeu  to  have  ariseo 
from  his  inexcusable  neglect  If  his  attorae; 
was  negligent,  be  will  not  be  hdd  reqiondtd.' 
for  it.  On  the  face  of  the  {deadli^  It  ap- 
pears to  be  a  case  of  dlsaatisfacti(»  with  a 
purdiase  made  with  full  possession  of  tbo 
facts,  and  a  suit  against  the  s^ler  residia; 
In  a  distant  couut.v.  and  a  Judgment  In  bi^ 
absence  for  every  dollar  d^anded  in  a  cas" 
of  unliquidated  damages.  The  aUegatlon^ 
present  a  case  of  rank  injustice  and  appd- 
lant  should  be  permitted  to  present  his  if- 
fenses.   Nelson  v.  Hart,  23  S.  W.  831. 

The  Jiitlgment  Is  reversed,  and  the  cause 
remaiuled. 
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DAVIS,  Drrttctrf^  GeHral,  v.  FINCH. 
(N*.  6668.) 

(Court  of  CMl  Appeali  of  Texas.  San  An- 
tonio. Jan.  11.  1022.) 

1.  Appeal  and  errsr  4=s>670( I)— Affidavit  of 
oem^  Jadge  as  to  error  la  date  la  condii- 
•loaa  of  fact  held  not  avafMrio  to  obu|o  roo- 
erd. 

Where,  in  an  action  for  injurr  to  animals 
on  a  railroad  track,  a  jadgment  for  plaintiS  is 
entered,  and  an  affidavit  subsequently  filed  in 
the  Court  of  C^vil  Appeals  hj  the  county  Judge, 
statinff  that  he  had  signed  the  concluedona  of 
fact  irithout  noticing  a  clerical  error  as  to  the 
date  of  the  in5aries,  held,  that  such  affidavit 
could  not  be  used  to  diange  or  enforce  tiia 
record. 

2.  RaHraads  <s»5V&.  New,  vol.  6A  Key-No.  Se- 
rfea— nndlag  of  iajary  after  ternloatlon  of 
federal  ooatroJ  jaatlfled. 

On  ^peal  from  a  Jadgment  against  t^e  Di- 
rector General  of  Railroads  for  injuries  to 
animals  on  the  track,  evidence  held  to  show 
that  the  injuries  were  infiicted  after  the  period 
of  control  had  terminated  and  after  the  railroad 
had  been  restored  to  its  ownen. 

Aiq>eal  from  Frio  County  Court;  John  L. 
Pran^Un,  Judge; 

Actlftt  by  A.  B.  Flndi  against  James  Da- 
vis, Director  OenenO.  Judgment  tor  plaintiff, 
and  defwdant  appeals.  Reversed  and  ren- 
dered. 

Cobbs,  Blankenbecker  &  Wiggin,  of  San 
.\ntonio,  fbr  appellant 
Thoa  H.  Ward,  of  Pearsall,  for  app^ee. 


FliT,  C  J.  This  cause  went  to  trial  on  a 
second  amended  original  petition  in  which  It 
waa  alleged  that  In  the  ordinal  petition  and 
first  amended  petition  it  bad  been  alleged 
that  a  certain  mule  and  horse  had  been  In- 
jured on  the  railroad  track  of  the  Interna- 
tional &  Great  Korthe^  Railway  Com- 
pany, near  DUley,  Tex.,  were  so  injured  on 
Maxdi  17,  1980,  and  James  A.  Baker  had 
been  sued  as  receiver  of  the  railway  com- 
pany trat  tliat  apfieUee  bad  ascertained  that 
the  Injury  had  occurred  on  January  19, 1920, 
at  a  time  when  the  railroad  was  In  charge  of 
appellant  aa  Director  General  of  Ballroads 
in  the  United  Statea,  and  it  was  prayed  that 
Baker  be  dlniMPWl  from  the  cause  and  Judg- 
ment be  rendered  for  damages  against  appel- 
lant Baker  was  dismissed  from  the  suit, 
and  Judgment  rendned  against  sibilant  t<a 
9325. 

By  an  act  of  the  Congress  of  the  United 
States  the  railroads,  which  bad  tor  several 
years  been  in  the  hands  of  the  govenunent 
in  charge  of  a  Director  G«ieral  of  Rail- 
roads, were  on  March  1,  1020,  restored  to 
their  respective  owners,  and  in  order  to  re- 
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cover  against  the  appellnnt  herein  It  became 
necessary  to  prove  that  the  damages  oc- 
curred while  he,  as  IMrector  General,  bad 
charge  and  control  of  the  International  & 
Great  Northern  Railway  Company's  proper- 
ties. In  the  i>etltiott,  on  which  the  cause 
was  tried,  It  was  alleged  that  the  horse  and 
mule  w^e  injured  on  or  about  January  19, 
192Xi,  tnit  In  hia  testimony  ai^lee  flrst 
swore  fhat  the  animals  woe  Injured  on  Feb- 
ruary 19,  19!i0,  but  <dianged  that  and  swore 
that  It  was  on  Mbrch  19.  However,  he  aft»- 
wards  returned  to  his  statement  that  It  was 
F^irnaty  19,  but  it  was  clear  from  his  testi- 
mony that  he  did  not  know  the  date,  al- 
though be  swore  positlTdly  that  It  was  not 
January  19.  Ihere  waa  othw  testimony 
showing  that  the  accident  did  not  occur  on 
January  19,  and  appellee  introduced  In  eri- 
dence  the  retorts  of  two  section  foremen 
filed  in  the  county  clerk's  efflce  In  compli- 
ance with  an  act  of  the  Thirty-Fourth  L^s- 
lature  (Regular  Session  Laws,  p.  126),  In 
wbi<di  it  appeared  that  the  boree  and  mule 
were  injured  on  March  19, 1920.  Under  this 
state  of  facts  the  county  Judge  found  In  his 
conclusions  of  fact  that  the  Injury  occurred 
on  April  17, 1020.  It  follows  that  under  the 
statement  of  facts  or  the  findings  of  fact  of 
tbe  county  Judge  aK>elIant  could  not  be  lia- 
ble, because  his  connection  with  the  railroad, 
as  Director  General,  had  been  severed  when 
the  Injuries  were  inflicted.  After  the  briefs 
of  appellant  bad  been  ■  filed,  in  which  the 
claim  is  made  that  the  evidence  failed  to 
cwinect'  the  v^eUant  with  the  Injuries  to 
the  anlmala,  an  affidavit  was  filed  in  this 
court  by  the  oonn^  Judge  that  be  had  signed 
the  conclnsicms  of  fact  without  noticing  that 
a  derical  enor  bad  been  made  in  the  date  o^ 
the  injuries,  and  aiguea  that  tbe  mistake  is 
RVPOjeaA  because  tbe  statement  of  fact 
shows  conclusive  that  the  injuries  to  the 
animals  occurred  on  January  19,  1920. 
There  is  not  one  syllable  of  testimony  tend- 
ing to  show  that  such  was  tbe  date  of 
the  injuries,  but,  on  tbe  other  band,  appellee, 
while  uncertain  about  when  tbe  accident 
took  place,  still  stated  irasltively: 


"In  tbe  peUtioQ  It  is  alleged  the  19th  day  of 
January.  Well,  I  know  It  wasn't  January  at 
aU;  I  know  it  wasn't;  I  know  that." 

Tbe  Other  testimony  showed  Just  as  posi- 
tively that  it  was  not  on  January  19  the  an- 
imals were  Injured. 

[11  If,  however,  the  affidavit  of  the  county 
Judge  had  been  In  all  things  consistent  with 
the  record,  it  could  not  be  used  to  change  or 
reinforce  the  record.  No  such  practice  oould 
be  tolerated  in  an  appellate  court,  for  It 
would  open  the  door  for  all  kinds  of  fraud 
and  would  be  ruinous  in  the  extreme.  No 
fraud  Is  alleged  in  procuring  the  approval 
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by  tbe  connty  Judge  ot  the  condudoni  of 
fact,  and  tbrare  la  no  baslB  whatever  for  Ota 
attempt  to  amend  the  conclusions  and  to 
find  new  couclosions  after  the  record  has 
been  on  file  In  tbe  court  for  ow  three 
months. 

[2]  The  testimony  Introduced  by  appellee 
shows  that  beyond  doubt  the  Injuries  to  the 
animals  were  inflicted  after  the  railroad  had 
been  restored  to  the  custody  of  Its  owners  or 
th^r  receiver. 

The  Judgment  la  reversed,  and  Judfonent 
here  rendered  that  appellee  take  nothing  by 
hla  Bult  and  pay  all  costs  In  this  b^ialC  ex- 
pended. 


DAVIDSON  «l  al.  V.  WRIGHT  ft  ax. 
<No.  6324.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
I*eb.  1.  1922.) 

1.  LlMltatlOR  tf  aoHoM  ^2e<i)^eUo»  for 
ovarpaynaat  for  Mt  barrad  la  two  yau« 
after  dlteavery  of  right. 

Where  phdntlffB  sought  only  to  recover  the 
excess  paid  defendantB  on  a  purchase  of  land, 
there  being  a  deficiency  hi  the  acreage  convey- 
ed, their  cause  of  action  was  a  debt,  and,  not 
being  in  writiDg,  was  barred  in  two  years  aft- 
er discovery  of  the  shortage. 

2.  Limitation  of  aotlons  «s>IB3(3)— Plea  of 
longer  statnte  Ineladot  shorter. 

A  plea  of  a  four  years*  statute  of  limita- 
tions includes  a  plea  of  two  years'  statute. 

On  rehearing.  Dedlcd. 

For  former  opinion,  see  283  8.  W.  lOa 

KEY,  C.  7.  TbiB  motion  haa  been  given 
careful  conslderatton,  and  our  conclusion  Is 
that  it  should  be  overruled. 

[1]  The  plaintiffs  did  not  sue  for  a  resda- 
slon  of  the  contract,  nor  did  they  sedc  any 
other  equitable  relief.  Their  suit  was  ba^ 
upon  the  allegations  that  tliey  had  made  a 
contract  with  the  defendants  for  the  pur- 
chase of  four  acres  of  land,  to  be  paid  for 
at  the  rate  of  $300  per  acre,  and  that  as  a 
matter  of  fact  there  were  only  3>/io  acres,  al< 
though  they  paid  for  four  acres;  and  they 
sou^t  to  recover  $210,  which  they  paid  to 
the  defendants  in  excess  of  |300  per  acre  for 
the  land  actually  deeded  to  them.  It  la  true 
that  they  charged  In  the  petition  that  the 
defendants  represented  to  them  that  the  tract 
of  land  conveyed  contained  four  acres,  but  as 
they  only  sought  to  recover  the  excess  which 
they  bad  i>aid  to  the  defendants,  their  cause 
of  action  was  a  debt,  within  the  purview  of 
the  statute  of  limitation,  and  as  the  contract 
was  not  In  writing,  it  was  barred  in  two 
years  after  the  shortage  in  the  land  was  dis- 
covered, and  as  the  suit  was  not  brought 


wltbln  that  period,  tbe  plea  of  Umltatloa 
should  have  been  sustained. 

In  addition  to  the  anthotities  dted  in  our 
former  opinion,  we  refer  to  the  following 
cases:  Elder  v.  First  Nat  Bank,  42  S.  W. 
124 ;  Sibley  v.  Hayes,  30  Tex.  Civ.  App.  61, 
71  S.  W.  4(H;  Coleman  v.  Ebellng,  138  8.  W. 
109;  Sowell  T.  Hoffman,  182  &  W.  11S&; 
Tex.  Cthop.  Investment  Co.  v.  Clark,  212  S. 
W.  245;  McEntlre  r.  Thomason,  210  8. 
563. 

[2]  In  support  of  our  other  ruling  to  tbe 
eflfect  that  the  plea  of  four  years'  limitation 
included  and  rendered  applicable  the  two 
years*  statute  of  limitation,  we  refer  to  the 
following  additional  authorities:  Morgan  v. 
Bishop.  61  Wis.  407,  21  N.  W.  263;  Cbmp  v. 
Smith,  136  N.  T.  187,  82  N.  B.  640;  B«m.T 
V.  Sabater  (Sup.)  43  N.  Y.  Sapp.  383 ;  Bams- 
den  V.  OaUey  et  aL  (a  C)  142  Fed.  912: 
Schneider  v.  Schneidw,  118  S.  W.  7861 

MoUon  ovmulad. 


GULF,  C.  &  8.  F.  RY.  CO.  V.  PRICE. 
.  (Ne.  737.) 

(Court  of  Civil  Appeals  of  Texss.  ^nmonL 
Dec  21.  1921.  Behearfng  Denied 
Jan.  11,  192S.) 

1.  Appeal  and  error  ^742(4)^Asslgnn«at  U 
wMob  proposition  Is  aot  gsmau  net  eso- 
sidared. 

Where  asdgnment  of  error  complained  of 
the  admission  of  certain  testimony,  end  the 
proposition  thereunder  related  to  bnrden  of 
proof,  the  assignment  will  not  be  considered: 
the  proposition  not  being  germane  to  the  u- 
signment. 

2.  Appeal  and  error  ^931  (6)— Preaaned  thai 
tNal  court  disregarded  Inadmissible  ovidtice. 

In  action  tried  by  the  court  without  a  iarj. 
the  admission  of  testimony  as  to  value  of  gnu 
destroyed,  If  inadmissible,  was  harmleu  in  idew 
of  other  evideace  as  to  sacli  valse;  St  bdnf 
presumed  that  the  trial  eout  disregazded  tie 
inadmia^e  evidonee. 

3.  Railroads  «=»46&-laJury  by  npread  ef  In 

negligently  started  actionable. 
If  trainmen  were  negligent  In  setting  fir« 
on  railroad's  right  of  way,  and  sndi  ne^igeoce 
was  the  proximate  eanse  of  the  deatmetiiu  of 
plaintiff's  srass,  tbe  raOroad  eonU  not  escape 
liability  by  showing  that  tiainmai  did  aU  that 
could  have  been  done  to  prevent  Oe  spread 
of  the  fire  after  it  waa  set  ouL 

4.  Estoppel  1^1 10— Mnst  be  pleaded  wban  as- 
serted as  defense. 

In  action  against  railroad  for  destnictiea  of 
[daintif* a  grasa  by  fire  net  by  looomottve^  the 
railroad  could  net  escape  UabUity  on  th»  gnmad 
that  plaintiff  waa  estopped  frmn  dalming  dam- 
ages without  having  pleaded  Midi  eatoppeL 
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Appeal  from  Mon^mery  County  Conrt; 
W.  H.  Lee,  Judge. 

AcdOD  by  U.  L.  Pilce  against  the  OuU, 
Colorado  &  Santa  ¥6  Ballway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. AflBrmed. 

Terry,  Cavin  &  MIII0,  ot  GalTeatoD,  and 
W.  N.  VoBter,  of  Conro^  f<tt  appellant 
F.  M(^nald,  of  Monlxomery,  for  appellee. 

HIGHTOWER,  0.  X  "Ibis  ia  the  second 
appeal  of  this  case  to  this  court  The  nature 
of  the  action  appears  In  the  opinion  of  this 
court,  which  is  reported  In  219  S.  W.  518. 
On  the  trial  from  which  the  present  appeal 
comes,  which  was  a  trial  before  the  court 
without  a  jury,  the  appellee  had  Judgment 
against  appellant  for  9324,  with  interest  from 
the  date  of  Judgment  at  the  legal  rate.  The 
railroad  company  Iibs  again  ajq^ealed. 

The  first  awlgnment  of  error  Is: 

'^e  court  erred  In  orermliDc  defendant's 

objections  to  the  testimony  of  the  witoess  B. 
B.  Stewart  wherein  said  witness  testified,  in 
substance,  that  the  grass  burned  on  plaintiff's 
land  at  the  time  of  the  burning  was  worth  93 
per  acre,  because  said  evidence,  in  the  light  of 
further  testimony  of  said  witness,  was  irrele- 
Tant  and  immateriid,  and  too  remote." 

The  proposition  under  the  asBlgument  Is: 

"Haintiff  has  the  burdsn,  in  a  suit  for  dam- 
ages for  the  destraction  of  bis '  property,  to 
show  the  valoe  of  the  property  destroyed,  and, 
until  such  burden  has  been  met  no  Judgment 
can  properly  be  rendered  therefor." 

[1.  >]  It  is  ^pparalt  at  a  ^nce  that  the 
propositioD  is  in  no  sense  germane  to  ttie 
assignment  The  asBignmoit  should  not, 
therefore,  be  conaldered.  If,  however,  it 
were  otherwise,  the  admbudUm  of  the  testt* 
mony  of  the  witness  Stewart  would  not  hare 
the  effeet  to  ynOk  a  reversal,  the  case  hav- 
ing been  tried  before  the  court  without  a 
Jury,  and  U  b^ng  presumed  that  the  trial 
Judge  disregarded  Btewarfs  evidence  If  It 
was  Improper  to  admit  It,  and  In  this  coo- 
nectlon  It  may  furOier  be  aakl  that  the  value 
of  the  grass  destroyed  for  pasture  purpoaes. 
for  wbich  It  was  intended  to  be  used  lay  the 
ai^Uee^  was  suffldottly  proved  by  the  testi- 
mony of  the  witness  M.  O.  Price.  It  was 
shown  by  all  te8tlm<my  in  the  ease  on  that 
point  that  the  grass,  at  the  time  of  its  de> 
stmction,  had  no  fixed  market  value,  but 
that  it  was  growing  upon  the  farm  of  the 
appellee,  about  tlie  17th  day  of  November, 
1916,  and  that  It  was  the  purpose  and  Inten- 
tion of  appellee  to  use  this  grass  for  past^ 
purposes  for  stock  during  that  fall.j^ 
winter,  and  that  for  such  purposes  It 
worth  to  ajv^lee  as  much  as  93  per  acre. 
We  held  on  the  former  appeal  of  this  case 
that,  where  there  was  no  market  value  for 
the  grass  destroyed,  its  value  to  the  owner, 
takbig  into  cmslderatlon  the  purposes  tta 
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whidi  be  was  using  It,  would  be  the  measure 
of  damages  for  its  destruction.  219  S.  W. 
618. 

By  tiw  second  assignment  of  error  it  is 
contended  that  no  negUgmce.  on  the  part  of 
appelant  was  shown.  The  pnqpositlra  under 
the  assignment  Is: 


"A  railroad  company  is  not  liable  for  dam- 
ages resulting  from  fire  used  in  bumiog  off 
its  rif bt  of  way  escaping  therefrom,  unless  the 
fire  escaped  because  of  Its  negligence." 

Ai^llee's  petition  charged  that  appellant 
was  guilty  of  n^lUfOice  In  three  particulars, 
substantially  as  fOUews: 

(a)  Negligence  in  allowing  grass,  weeds, 
and  Other  combustible  matter  to  grow,  be^ 
and  accnmmulate  on  its  track  and  right  of 
way  through  appellee's  Inclosed  land. 

(b)  Negligence  in  allowing  its  servants, 
agents,  and  employes  to  set  Are  to  said  grass, 
weeds,  and  other  combustible  matter. 

(c)  Negligence  in  permitting  fire  to  escape 
from  Its  track  and  right  of  way  and  set  and 
communicate  Are  to  the  grass  then  being  on 
appellee's  inclosed  land. 

[9]  If  appellant's  servants  were  guilty  of 
n^Ugence  in  setting  out  the  fire  on  Its  right 
of  way  at  the  time  they  did  so,  and  audi 
negligence  was  the  proximate  cause  of  the 
destruction  of  appellee's  grass,  the  appel- 
lant could  not  escape  liability,  eveu  If  it 
be  shown  that  its  servants  did  all  that  could 
have  been  done  to  prevent  the  spread  of  the 
tire  after  it  was  so  set  out  It  is  not  re- 
quired that  we  should  state  the  evidence  in 
detail  found  in  the  record  on  this  point  but 
we  have  carefully  read  orer  and  considered 
same,  and  have  concluded  that  It  was  clearly 
sufficient  to  warrant  a  finding  by  the  trial 
Judge,  before  whom  the  case  was  tried  with- 
out a  Jury,  that  the  &re  which  destroyed  ap- 
pellee's grass  was  purposely  set  out  by  ap- 
pellanf  B  servants,  with  Uie  intention  of  burn- 
ing off  Its  ri^t  of  way,  and  that  at  the  time 
it  was  BO  set  out  a  strong  north  wind  was 
blowing,  and  that  it  was  n^Ilgence  on  the 
part  of  such  servants  to  set  out  the  fire  un- 
der such  circumstances,  and  that  such  neg- 
ligence was  the  proximate  cause  of  the  de- 
straction of  aK>eUee's  grass.  The  assign* 
ment  Is  overruled. 

By  the  fourth  assignment,  substantially  the 
mime  complaint  is  made  aa  by  the  second, 
and  It  la  overruled  for  the  same  reason. 

[4]  If  we  understand  appellant's  conten- 
tion imder  the  third  assignmoit,  it  Is,  sub- 
Btaati&Uy,  that  apprise  is  estopped  to  claim 
damages  against  appellant  for  the  destruction 
of  the  grass.  We  dispose  itfthls  conation 
by  saying:  First,  ^t  fliere  was  no  snch  plea 
Interposed  by  appeUant;  and,  second,  if  there 
had  been  such  plea,  the  evidence  was  not 
such  as  to  compel  a  finding  by  the  trial  court 
that  the  idea  was  sustained.  Sodi  assign- 
ment Is  thoefore  overmlodL 
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This  disposes,  lu  effect,  of  all  comidalnts 
made  by  appellant  in  this  court,  and,  finding 
no  reversible  error,  the  judgment  ot  the  trial 
court  is  in  all  things  afilrmed. 


HOME  LIFE  &  ACCIDENT  Ca  V.  WADE 
•t  al.   (No.  741.)  • 

(Conrt  of  OiTfl  Appeals  of  Texas.  Beaumont. 
Dee.  22,  1921.   Behearing  Denied 
Jan.  11,  1922.) 

Adnlralty  «s»20  ~  Woricam's  ComHnMtt« 
Aal  liapplleable  to  aaritlma  aooldaBL 

An  employee  injured  while  on  a  derrick 
barge  in  the  Sabine  river,  aaaiating  in  loading 
cranes,  la  not  entitled  to  compensation  under 
the  Workmen's  Oompensation  Act  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  6246b-5246nnT: 
his  cause  of  action,  if  any,  being  within  the  ad- 
miralty Jurisdiction  of  the  federal  courts. 

Appeal  from  District  Court,  Jefferson 
County ;  Bi  A.  McDowell,  Judge. 

ProceedlngB  under  the  Workmen's  Compen- 
satioD  Act  by  C.  Wade,  opposed  by  A.  C.  Mac- 
Farlane,  enqi^yer,  and  the  Home  lAtc  & 
Acddratt  Company,  Insurer.  From  an  award 
of  comp^iaatioii  sustained  by  the  district 
court,  the  insn'fer  aK>eal8.  Reversed  and 
rradered. 

Andrews,  Streetman,  Logue  &  Mobley,  of 
Houston,  for  appellant. 

Jas.  A.  Hanrlson,  ot  Beaumont,  for  ap- 
pellees. 

WALKER.  J.  This  suit  was  Oted  by  ap- 
pellant in  the  nature  of  an  appeal  from  an 
award  of  the  Industrial  Accident  Board  in 
favor  of  appellee  and  his  attorney,  James  A. 
Harrison.  This  appeal  InTolves  the  question 
whether  one  Injured  in  work,  maritime  in  its 
nature,  can  recover  «Hnpensatlon  under  the 
Workmen's  Comprasatlon  Law  of  Texas 
(Vernon's  Sayles'  Ann.  Oiv.  St  1914,  arts. 
S246h-^6nn).  The  trial  was  to  the  court 
without  a  Jury,  and  judgment  was  for  de- 
fendant, C.  Wade,  for  comi>ensation  under 
the  Workmen's  Compensation  Act  of  Texas. 
On  motion  of  plaintiff,  the  trial  court  filed 
conclusions  of  fact,  from  which  we  quote  as 
follows : 

"(1)  That  on  AprU  27,  1920,  A.  C.  MacFar- 
lane  was  a  subscriber  to  the  Employers*  lia- 
bility Act  and  on  that  date  carried  a  policy  of 
insurance  with  the  Home  Life  &  Accident  Com- 
pany. ' 

"(2)  That  on  said  STth  day  of  April,  19S0, 
O.  Wade  was  in  the  employ  of  the  said  A.  0- 
MacFarlane  and  as  sudi  employee  was  covered 
by  said  policy  of  insnranee. 

"(3)  The  Home  Life  &  Accident  CJompany 
issued  and  delivered  to  A.  C.  MacFarlane  a 
written  contract  wherein,  for  a  stipulated  con- 
sideration which  was  paid  by  said  MacFarlane 


and  received  by  said  HoBie  Life  &  Aecdent 
Company,  said  company  agreed  and  bound  itsdf 
to  pay  to  the  employees  of  said  A.  C.  Mac- 
Farlane the  compensation  in  the  manner  and 
as  provided  In  the  Emploreva'  Uabiltty  Act  «f 
Texas. 

",(4)  On  AprU  27,  1920.  C.  Wade,  while  es- 
gaged  in  the  coarse  of  his  employment  with 
A.  C  MacFarlane,  sustained  iojuries  wliich  re- 
sulted in  total  incapacity  tot  12  weeks  and 
permanent  partial  incapacity  for  the  rest  of 
his  h'f  e. 

"(5)  C.  Wade  was  employed  by  said  A.  C. 
MacFa  rlane  as  a  s  tmctn  ral  iron  and  steri 
worker.  That  the  business  he  was  engagfi 
in  was  dismantling  steel  cranes,  which  wort 
was  performed  on  land.  The  men  so  eniaged 
were  to  cut  down  the  cranes  and  after  saxat 
were  cut  down  were  to  load  them  on  a  baice 
in  the  Sabine  river.  About  three  weeka  was 
consumed  in  working  on  land  eutttng  dewn  tiie 
oranes  and  about  one  week  would  be  required 
to  load  same  on  the  vessel.  The  steel  cranes 
had  been  cut  down  and  Wade  was  on  a  derrid^ 
barge  in  the  Sabine  river,  assisting  in  loadinc 
the  material  from  the  dismantled  cranes  on  a 
baige  in  the  Sabine  river,  when  he  was  injured 
The  cranes  were  dismantled  on  the  Ijoninans 
side  of  the  Sabine  river,  in  the  state  of  Louisi- 
ana, and  after  being  loaded  on  said  barge  were 
to  be  transported  on  said  barge  to  some  point 
in  Texas.  The  Sabine  river  is  a  navigable 
stream,  but  C.  Wade  was  not  the  master  or 
seaman  on  any  vessel,  and  had  nothing  to  dn 
with  the  manipulation  or  operation  of  any  res- 
ael,  hut  liis  duties,  as  stated  above,  were  those 
of  a  stmctural  steel  and  iron  worker. 

"(6)  The  contract  of  employment  between 
O.  Wade  and  A.  C.  McFarlane  was  made  in 
Orange,  in  the  state  of  Texas,  and  part  of  hia 
duties  under  said  contract  were  performed  in 
the  state  of  Texas,  but  the  work  on  the  cranei 
as  aforesaid,  which  were  located  across  the 
river  on  the  Louisiana  side,  required  said  Wade 
and  the  other  employees  of  said  MacFarlsse 
engaged  in  said  work  to  perform  some  of  tlieir 
labors  in  the  state  of  Louisiana." 

The  facts  thus  found  by  the  trial  coar. 
brought  app^ee's  cause  of  action.  If  any 
he  had,  within  the  admiralty  Jurisdiction  al 
the  federal  courts.  Speaking  for  the  Sn- 
preme  Court  of  the  United  States  In  Atlantic 
Transport  Go.  v.  Imbrovek,  234  U.  S.  52,  M 
Sap.  Ot  7S3,  68  L.  £0.  1208,  51  U  R  A.  (N. 
SO  1157,  Mr.  Justice  Hu^Ms  amid: 

'Tl%e  libelant  wa«  injured  upon  a  aUp.  1^ 
in  na^gable  waters,  and  while  he  was  engMc^i 
in  the  performance  of  a  maritime  service.  We 
entertain  no  doubt  that  the  service  in  loadiac 
and  stowing  a  ship's  cargo  is  of  this  character" 

— ^holding  that  the  subject  of  the  suit  was 
"of  a  maritime  nature." 

I4or  do  we  think  that  this  case  can  Ik 
distinguished  from  those  cited  on  the  grounl 
iftftt  when  he  was  Injured  appellee  was  per- 
forming duties  only  incldait  to  bis  regalsr 
employment;  that  his  regular  employmen: 
was  for  the  performance  of  duty  on  land. 
When  he  was  injured  appellee  was  at  work 
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on  a  barge  upon  navlgalile  waters,  discharg- 
ing duties  required  of  him  by  ms  employment 
nnder  the  terms  of  his  employment  The  fact 
that  he  was  on  the  barge  and  assisting  In 
loadb^  It  brlngg  this  case,  we  think,  within 
the  rale  announced  In  the  case  Just  above 
cited. 

As  we  understand  the  recent  decisions  of 
the  Supreme  Court  of  the  United  States 
(Southern  Paciflc  t.  Jensen,  244  U.  S.  205, 
37  Sup.  Ct.  524,  61  I/.  Ed.  10S6,  L,  R.  A. 
1918C,  451,  Ann.  Cas.  1917E,  900;  Knicker- 
bocker Ice  Co.  r.  Stewart,  263  U.  S.  148,  40 
Sap.  Ct.  438.  04  L.  Bd.  8S4,  U  A.  L.  B.  1145; 
Peters  v.  Veaaey,  251  U.  S.  121,  40  Sup.  Ct 
65.  &4  L.  Ed.  180),  we  beUeve  the  trial  court 
erred  in  rendering  Judgment  for  the  defend- 
ant. Wade,  on  the  facts  found  by  him.  This 
pr(^x>sltlon  is  involved  in  appellant's  first  as- 
signment of  error,  which  is  as  follows: 

"The  trial  court  erred,  to  the  prejudice  of 
the  plaintiff',  in  entering  jodgment  against  the 
plaintiff  and  In  favor  of  the  defendant,  C. 
Wade,  for  compenBation  under  the  'Workmen's 
Compensation  Law  of  the  state  of  Texas,  for 
that  it  an>cared  from  the  mdiapnted  evidence 
that  at  the  time  of  {he  acddent  In  qnestion 
Wade  was  engaged  upon  a  navigaUe  stream, 
loading  a  barge  with  material  to  b«  transported 
from  a  point  in  the  state  of  Louisiana  to  a 
point  in  the  state  of  Texas,  by  water;  snch 
judgment  being  in  Tiolation  of  article  3,  {  2, 
of  the  Constitution  of  the  United  States,  which 
article  and  section  places  the  jurisdiction  of 
admiralty  and  maritime  cases  exdnsive^  in  the 
courts  of  the  United  States.** 

This  question  was  directly  presented  to  the 
Attorney  General's  d^artment  of  this  state, 
toy  the  Industrial  Accident  Board,  and  lo  an 
oi^ntoii  <rf  date  July  3, 1^0,  that  d^iartment 
held: 

"After  reaffiag  the  optadra  In  the  Kaiokw- 
bocfcar  Case,  we  are  forced  to  the  conolniBmi 
that  your  Board  has  no  authority  over  a  claim 
over  which  the  admiralty  court  baa  jurisdiction, 
or  where  the  employ?  la  engaged  in  maritime 
work,  "niis  1b  mode  plain  by  the  majority 
opinion  in  the  Knickerbocker  Case.** 

We  beUeve  it  would  he  well  to  give  the 

following  excerpts  from  this  opinion: 

"SUte  Indnstrlal  Accident  Board.  Capitol— 
GenUemen:  This  will  acknowledge  receipt  of 
yoor  letter  of  June  30, 1^0,  in  which  you  make 
certain  inquiries  as  to  the  applicability  of  the 
Texas  Employers'  Liability  Act.  This  letter 
reads: 

"  *Thi8  department  desires  to  secure  your 
opinion  with  reference  to  what  its  coorBe  of 
action  Bhonld  be  in  administering  the  provisions 
of  the  Emplojers'  Liability  Act  in  cases  snri- 
roned  in  and  arising  out  of  the  following  dr- 
cumstances,  to  wit: 

**  The  provisions  of  the  Employers'  Uahlli^ 
Act  undertake  to  embrace  the  employees  of  all 
nibaeribiiv  employers  of  labor  in  this  state 
who  are  not  expressly  excluded  by  the  excep- 
tions contained  In  section  2,  part  1,  of  the  law. 

"  Through  the  operations  of  the  Compensa- 
tion Lew,  fsdividaala,  firma,  and  corporatioH 


whose  business  It  Is  to  undertake  the  loading 
and  unloading  of  vessels  and  ships  upon  their 
arrival  and  departure  in  the  varloQS  ports  of 
this  atate,  which  vessels  and  ships  are  engaged 
in  maritime  transportation,  hare  ezerdsed  the 
option  to  the  same,  thus  making  all  effort  poa- 
Bible  to  bring  themselves  and  Uieir  employees 
within  the  provisions,  of  said  law. 

"  'Under  date  of  May  17,  1920,  the  Supreme 
Court  of  the  United  States,  expressing  itself 
through  an  opinion  written  by  Mr.  Justice  Mc- 
Reynolds,  held,  if  we  nnderstand  the  cvlnioa, 
that  state  Legialatures  woa  without  power 
to  enact  legislation  aMeh  dbtarbed  or  infring- 
ed upon  the  roles  of  the  general  aiaritime  and 
admiralty  laws  of  the  land,  or  that  undertook 
to  confer  upon  any  other  tribunal  the  exercise 
of  any  power  or  authority  vested  in  the  federal 
courts  in  reference  to  thtir  rights  to  enforce 
and  execute  the  maritime  and  admiralty  laws 
of  the  country. 

"  *In  the  past  many  men  employed  by  sab- 
scribing  employers  bare  been  injured  while  en- 
gived  in  the  loading  and  unloading  of  vessels 
engaged  In  transportation  business  upon  naviga- 
ble waters,  and  until  the  rendition  of  the  above- 
mentioned  opinion  these  men,  and  the  benefi- 
ciaries or  deceased  workmen,  injured  and  killed 
while  engaged  in  the  character  of  labor  men- 
tioned, have  recovered  compensation  through 
the  administration  of  the  compensation  law  of 
this  body,  and  there  are  now  pending  before 
us,  in  process  o{  adjudication,  numbers  of  oth- 
er claim^  on  behalf  of  both  injured  workmen 
and  the  surviving  benefioUirleB  of  deceased 
workmen,  and  we  are  anxious  to  have  you  ad- 
vise as  to  what  our  action  shall  be  r(>8pecting 
these  claims.  It  has  occurred  to  ua  that  the 
effect  of  the  opinion  of  the  Supreme  Court  of 
the  United  States  Is  to  bold  that  the  Com- 
pensation Lew  of  this  state  is  absolutely  uncon- 
stitutional and  inoperative  In  so  far  as  it  re- 
lates to  employees  engsged  In  Isbor  that  is  un- 
der the  admiralty  and  maritime  jurisdiction  of 
the  land;  and  that,  if  this  view  of  the  effect 
of  the  courts  opinion  is  a  sound  nie,  then  that 
it  follows  that  the  Industrial  Acddent  Board 
is  utterly  vritiiont  power  to  take  action  of  any 
character  in  connection  with  daims  which  have 
their  origin  upon  navigable  waters,  end  that  it 
is  onr  duty  to  advise  all  parties  who  may  be 
interested  in  a  particular  claim  to  drcnmstane- 
ed  that  we  have  no  anthori^  or  power  in  con- 
nection with  it.' 

•  *  After  reading  the  opinion  In  the 
Knickerbocker  Case,  we  are  forced  to  the  con- 
clusion that  your  Board  has  no  authority  ov;er 
a  claim  over  which  the  admiralty  court  has 
jurisdiction,  or  where  the  employee  Is  engaged 
in  maritime  work.  This  is  made  plain  by  the 
majority  opinion  in  the  Knickerbocker  Case. 

"  •  •  *  In  view  of  the  holding  in  the 
Knickerbocker  Case,  we  are  of  the  opinion  that 
wben  a  claim  is  Gled  with  yoor  honorable  body 
that  indicates  that  the  employee  was  injured 
whUe  engaged  in  maritime  work,  that  you 
should  make  a  fall  investigation  as  to  the  place 
and  manner  of  injury,  and  if  the  facta  show 
that  it  is  snch  a  case  Uiat  the  admiralty  courts 
would  have  jurisdiction,  then  you  shmild  dis- 
miss the  case  for  latft  of  jariadictkm." 

Of  course,  we  recognize  that  an  opinion 
txom  the  Attomef  General  la  not  blndlDc  <m 
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tblB  court,  but  we  bellere  be  bas  correctly 
construed  the  decUion  of  tbe  Supreme  Court 
above  cited,  and  adopt  big  condneiUm  as  our 
own.  Dwrnan's  Oase,  236  Bfasa.  683»  129 
N.  B.  SS2,  la  directly  in  point,  and  sustains 
tbe  Attorney  Generars  oi^lon. 

Appdlee  would  further  distinguish  this 
case  from  tbe  cases  cited  1^  tbe  following 
counter  propositions: 

"(1>  Appellee's  cause  of  action  Is  not  in 
tort,  but  is  of  contract,  and  ia  soTemed  by  the 
rulea  of  law  applicable  to  contracts. 

"(2)  The  contract  in  gaeation  is  not  a  mari- 
time contract,  ud  the  federal  courts  hsTS  no 
inrlsdlction  thereof. 

"(8)  Even  should  It  be  held  that  the  con- 
tract Bued  upon  ia  a  maritime  contract,  over 
which  a  court  of  admiralty  could  exercise  jn- 
rUdiction,  nevertheless,  since  only  a  peraonal 
judgment  based  on  contract  ia  sought  against 
appellant,  appellee  had  the  right  to  sue  in  the 
Btate  courts  and  enforce  the  contract  liability. 

"(4)  Appellant,  having  contracted  to  pay  the 
compensation  sued  for  and  having  accepted  and 
received  the  premiums  demanded  as  considera- 
tion for  the  contract,  is  estopped  from  con- 
tMtlng  the  validity  or  binding  force  of  the  con- 
tract" 

As  applied  to  the  facts  of  this  case,  we 
do  not  believe  that  these  counter  propositions 
are  well  taken.  Eadi  and  all  of  ttiem  ap- 
pear to  be  involved  in  tbe  decisions  above 
cited,  and  were  decided  against  appellee's 
contention. 

It  Is  our  Judgment  that  every  point  In- 
volved in  this  statement  of  the  case  has  been 
decided  against  appellee.  From  what  we  have 
said  it  follows  that  the  Judgment  of  the  trial 
court  must  be  In  all  things  reversed  and 
Judgment  here  rendered  in  favor  of  appellant 
And  it  la  accordingly  so  ordered. 


GOODWIN  V.  AMERICAN  NAT.  BANK  OF 
SHREVEPORT,  LA.   (No.  744.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Dec.  21.  1821.) 

1.  Appeal  and  error  (S=»1043(7)— Continuance 
^=37— Application  for  continuance,  not  stat- 
story,  addressed  to  discretion  of  court. 

Applications  for  continuance,  not  statutory, 
are  addressed  to  the  sound  discretion  of  the 
court,  and  ruling  of  the  court  will  not  be  re- 
versed unless  a  very  clear  abuse  of  such  dis- 
cretion is  shown. 

2.  Continuance  «=S346(5)— Sufflolsat  Allgsnoe 
held  not  shown. 

Applications  for  a  continuance  for  absent 
witness,  which  failed  to  show  how  long  efforts 
had  been  maile  to  locate  tbe  witness  and  wheth- 
er there  was  any  expectancy  of  ever  locating 
him,  nor  from  whom  information  was  received 
that  the  witness  was  "said  to  be"  at  a  certain 
place,  Jitli  not  to  show  sufficient  diligence. 


3.  Contlnaaaoe  «=>I9— No  abese  of  discretion 
In  rsfnini  to  osatlBiw  by  reason  of  ahtenoa 
of  defendant. 

Where  defendant  left  the  dty  where  trial 
was  to  take  place  to  meet  an  engagement  made 
by  him,  nnder  the  belief  that  his  case  would  not 
be  reached  on  the  calendar,  and  he  missed  a 
train  and  did  not  get  back  until  the  day  after 
the  trial,  held  that  court  did  not  abuse  its  dis- 
cretion in  denying  a  continuance  when  the 
case  came  up  for  triaL 

4.  Continuance  «=3l9  —  Stricter  showing  of 
good  cause  required  In  ease  of  abMSce  of 

party  than  of  witsess. 

While  the  absence  of  a  party  in  whose  be- 
half a  continuance  is  sought  may  be  ground  for 
postponing  a  trial,  a  stricter  showing  of  good 
cause  seems  to  be  reqaired  than  where  a  con- 
tinuance is  applied  for  on  the  ground  of  the 
absence  of  a  mere  witness. 

Appeal  firom  District  Oourt,  San  Augustine 

County ;  V.  H.  Startee,  Judge. 

Action  by  the  American  National  Bank  of 
Shreveport,  La.,  against  C.  G.  Ooodwiu. 
Judgment  for  plaintUI,  and  defendant  ap- 
peals. AfBrmed. 

Stephenson  &  Bogard,  of  San  Augustine, 
for  appelant 

Davis  &  Bams^,  of  San  Augustine,  for  ap- 
p^ee. 

O'QUINN,  J.  Appellee  sued  ai^Uant  In 
the  district  court  of  San  Augustine  county, 
Tex.,  on  a  note  for  $760.  Ajn^ellant,  In  bis 
answer,  all^^  that  he  was  only  an  accom- 
modation signer  on  said  iu>te ;  that  one  Rob- 
ert Mclntyre  negotiated  a  loan  wltb  ttppel- 
toe,  for  which  the  note  was  given,  and  tbaf 
he  signed  same  as  a  surety,  and  that  at  tbe 
time  the  original  note  was  given,  it  was  un- 
derstood and  agreed  that  appellee  would 
take  a  mortgage  on  an  automobile  owned  by 
.said  Mclntyre  as  security  for  the  debt;  that 
the  Dote  in  question  was  given  in  renewal  of 
the  original  note,  and  that  when  It  was  ex- 
ecuted, the  ai^liant,  believed  that  said  mort- 
gage had  been  gfvai  and  was  thrai  In  force, 
and  that  but  for  said  understanding  and  belief 
lie  would  not  have  signed  either  of  said  notes. 
Appellee  denied  that  appellant  was  an  accom- 
modation signer,  and  asserted  that  he  was 
a  joint  obligor  with  Hclntyre,  and  also  de- 
nied that  he  ever  agreed  to  take  any  mort- 
gage. 

The  suit  was  filed  December  23,  1920.  I>e- 
fendant  filed  his  answer  January  4,  1921. 
The  case  was  tried  B>ebruary  8. 1021.  Wb»i 
the  case  was  called  for  trial  defendant  made 
a  motion  for  continuance  on  account  of  the 
absence  of  Bobert  Mclntyre,  the  said  motion 
alleging  that  if  said  witness  were  present  be 
would  testify: 

"That  be  [Bobert  Mclntyre]  negotiated  a 

loan  with  the  plaintltF  for  ttie  deb't  evidenced 
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by  the  note  sa«d  opon,  and  that  the  defendant 
herein  signed  said  note  as  an  accommodation 
party  only,  and  received  no  benefit  therefrom; 
and,  farther,  that  at  the  time  the  defendant 
signed  the  note.  It  was  nndentood  and  agreed 
that  the  pl&lntifr  was  to  talie  a  mortgage  lien 
upon  one  automobile  which  was  the  property 
of  witness  to  secure  the  payment  of  said  note; 
and  that  thfi  defendant  herein  refused  to  go  on 
said  note  until  he  was  advised  by  the  agent  of 
plaintiff  that  it  would  accept  the  mortgage  lien 
upon  said  car;  and  that,  further,  no  mortgage 
lien  was  given  as  agreed  upon,  or,  if  giren,  was 
released  by  the  plaintiflF  without  ti)e  omsent  of 
this  defendant;  and,  farOier,  that  th«  trwasM- 
tion  with  refereaee  to  giving  tho  mortgage  m 
said  car  was  a  simulated  one,  and  socta  acta 
and  conduct  on  the  pert  <^  fdaintiff'a  agent  was 
fraudulent,  and  could  serve  no  other  purpose 
than  to  induce  the  defendant  to  sign  said  mort- : 
gage  and  make  the  plaintifif  more  secore.  That 
the  defendant  has  used  due  diligence  to  secure 
the  testimony  of  said  witness,  ia  this;  S}nee 
this  said  suit  w«a  filed  on  the  28d  day  of  Do- 
cember,  192(^  he  bas  made  a  diligent  effort  to 
locate  the  said  witness,  who  was  UTing  at 
Shreveport  in  ttio  state  LotiUaiia  iriien  he 
Isst  knew  of  his  whereabouts,  and  opon  getting 
in  tonch  with  parties  In  Shreveport  Jie  learned 
that  the  witness  was  said  to  be  at  Brecken- 
ridge,  Tex.  Tbat  be  Imme^stely  made  an  ef- 
fort to  locate  the  witness  at  Brecbenridge, 
Tel.,  but  up  to  this  time  has  failed  to  do  so, 
and  does  not  at  this  time  know  of  his  where- 
aboQts.  •  •  *  » 
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This  motion  was  overruled,  and  on  tbe 
same  day  counsel  for  defendant  made  aji other 
motion  tor  continuance  or  postponement  be- 
cause of  the  absence  of  the  defraidant,  C.  O. 
Goodwin,  alleging  that  at  tbe  ttme  the  case 
was  cr.lled  for  trial,  be  (coons^)  was  expect- 
ing defendant  to  arrive  in  San  Augustln^  and 
did  not  make  appllcatltm  for  a  continuance 
on  a<;eouiit  of  Us  absence ;  that  on  the  morn- 
ing the  case  was  called  tor  trial  he  learned 
titat  defuidant  was  In  NacogdodMB,  Tex., 
some  S5  miles  away,  and  immediately  placed 
a  telefdione  call  for  defendant,  and  tbat 
In  a  abort  time  thereafter  he  was  Informed 
by  the  telephone  operator  that  defendant  bad 
left  Nacogdoches  for  San  Augustine ;  that  It 
then  appeared  that  defendant  would  not  ar- 
rive before  the  contduslon  of  the  trial,  and 
that  In  bis  absence  it  would  not  be  possible 
for  counsel  for  defendant  to  offer  any  evi- 
dence In  the  defense  of  the  cause  of  action 
asserted  by  plaintiff ;  that  the  testimony  of 
d^oidant  was  material,  showing  its  materi- 
ality, and  that  same  could  not  be  bad,  In  tbe 
absence  of  the  said  witness  Robert  &fclntyre, 
a  motion  for  contlnnance  for  whom  had  al- 
ready been  overruled,  from  any  other  source ; 
that  counsel  for  defendant  did  not  know  why 
defendant  was  not  present,  but  believed  that 
be  was  on  his  way  to  and  would  arrive  In 
fian  Angustine  that '  afternoon,  and  asked 
that  tbe  case  be  postponed  a  abort  time  to 
await  the  arrival  of  the  defendant,  or  oon- 


tlniied  fof  tbe  term, 
overruled. 

Tbe  case  waa  tried  before  a  Jut,  and,  un-  - 
der  instructions  of  the  court,  th^  returned 
a  verdict  tor  plaintiff,  upon  which  Judgment 
was  rendered.   Motion  for  new  trial  bavins 
been  overruled,  defendant  appealed. 

Tbe  action  of  tbe  court  ia  overroUng  dfr* 
fendaut's  motions  tor  a  oontlnnance  or  post- 
ponement is  tbe  only  qnestlon  presented  for 
our  detennlnation. 

[1j  Under  tbe  record,  appellant's  applica- 
tions not  being  statutory,  he  was  not  entlOed 
to  a  continuance  or  postponement  aa  a  mat- 
ter of  rlffbt,  but  same,  being  of  an  equitable 
nature,  waa  addressed  to  tbe  sound  discre- 
tion of  the  court,  and  tbe  ruling  of  tbe  court 
will  not  be  reversed  unlees  a  very  clear  abuse 
of  such  discretion  Is  shewn. 

[*]  There  is  no  abuse  of  discretion  shown 
in  the  court's  overruling  defendant's  applica- 
tion for  a  continuance  because  of  the  absence 
of  the  witness  Robert  Mclntyre.  It  will  be 
observed  from  the  motion  tbat  tbe  reiridence 
of  tbe  witness  is  not  shown,  nether  is  It 
shown  whether  witness  was  a  married  man 
with  a  fixed  place  of  abode,  or  whether  he 
was  a  single  man,  and  shifted  from  place  to 
place.  The  application  merely  stated  that 
said  witness  was  living  at  Shrev^rt  In  tbe 
state  of  Louisiana  when  appelant  last  knew 
of  bis  whereabouts,  wltbont  stating  when 
that  was^  end,  upon  getting  in  touch  with 
parties  at  Shreveport,  appelant  learned  that 
said  witness  was  "said  to  be"  at  Brecken- 
ridge,  Tex.,  and  that  be  immediately  made  an 
effort  to  locate  said  witness  at  Breckenxfdge, 
Tex.,  but  flailed  to  do  so,  and  that  did  not 
know  at  that  time  tbe  whereaboats  of  said 
wltnesa.  Neltber  was  it  shown  Jntt  when, 
since  the  suit  was  filed,  tbat  defendant  nude 
tbe  effort  to  locate  said  witness  at  Shreve- 
port, nor  how  long  before  the  trial  that  he 
got  Informaticm  tbat  tbe  witness  was  said  to 
be  at  Breckenrldge,  Tex.,  nor  from  whom  the 
Information  was  received,  whether  from 
some  one  so  situated  as  to  have  reliable  In- 
formation, or  mere  rtunor.  For  ou^t  dis- 
closed by  the  record,  said  witness  may  be  a 
person  without  any  fixed  place  of  abode,  and 
who  stays  at  one  place  only  &  short  time,  and 
that  appellant's  expectancy  to  locate  said 
witness  and  have  him  or  his  depositions  at 
the  next  term  of  tbe  court  are  hence  very  un- 
certain. We  do  not  believe  th'at  suffldent 
diligence  Is  shown  in  the  ap;[^cation  for  con- 
tinuance on  accoimt  of  tbe  absence  o£  said 
witness,  and  that  same  was  properly  over- 
ruled. Ht^an  V.  RaUway  Co.,  88  Tex.  879, 82 
S.  W.  1035;  W.  V.  T.  Co.  v.  Johnsey,  4frTex. 
017.  App.  487, 109  S.  W.  251;  T.  &  P.  Ry.  Co. 
T.  Hnff.  99  S.  W.  177;  Railway  Co.  v. 
Skaggs.  82  Tex.  Civ.  App.  868,  74  8.  W.  7fi4 ; 
Bambart  v.  K.aH.*0.  It.Oo.of  Texas, 
184  &  W.  179L 
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[3]  As  to  the  motion  to  coDttnue  or  post- 
pone OD  account  of  tbe  absence  of  appellant, 
-  tbe  record  discloses  that  appellant  resided  In 
San  Augustine  county,  Tex.,  that  be  ma  ab- 
sent on  ibe  morning  the  case  was  called  for 
trial,  but  that  his  counsel  eipected  him  to  be 
present,  and  did  not  aslc  for  a  continuance  in 
the  first  Instance  because  of  his  absence.  It 
farther  discloses  that  app^nt  arriTed  in 
San  Auguatlne  tbe  next  morning  and  hla  af- 
fidavit as  to  the  reason  for  his  absence  Is  at- 
tadted  to  and  made  «^  put  of  his  motim  for 
a  new  trial,  and  Is  as  follows: 

"Last  week  I  made  an  engagement  with  a 
party  at  Lufkin,  and  was  to  be  in  Lufkin  on  the 
Tth  day  of  this  month,  being  last  Monday.  I 
left  San  Augustine  Monday  momlDg  early  with 
the  expectation  of  catching  a  train  at  Nacog- 
doches and  going  to  Lufkin,  but  failed  to  make 
the  connection,  and  bad  to  lay  over  at  Nacog- 
doches. This  threw  me  in  Lufkin  on  Tuesday, 
and  I  did  not  get  back  to  San  Augustine  until 
neit  morning  on  the  10:40  train.  Before  I 
left  San  Augustine  I  did  not  know  of  tbe  spe- 
cial setting  of  my  case.  I  had  a  conversation 
with  Mr.  Bogard,  one  of  my  attoFneys,  and  he 
told  ma  that  the  case  had  been  placed  on  the 
jury  docket,  but  if  he  told  me  it  bad  been  set 
for  trial  on  the  8th  I  did  not  understand  tiim. 
I  bad  no  reason  that  I  should  not  want  to  pro- 
tect my  rights,  and  I  understood  the  case 
had  been  passed  over  the  sixth  week,  beginning 
on  the  TUi  of  this  month,  but  I  knew  that  a 
murder  case  had  been  set  down  for  trial  on 
tbe  7th,  and  I  did  not  have  any  idea  that  my 
case  would  be  called,  and  from  the  conversaUon 
that  I  bad  previously  with  Judge  W.  C.  Ram- 
sey, one  of  the  attorneys  {or  the  plaintiff.  I  did 
not  thin\  that  any  advantage  frould  be  taken, 
as  be  told  me  he  was  not  disposed  to  push  me 
to  trial  without  the  testimony  of  Robert  Mc- 
Intyre.  I  also  knew-  that  the  plaintiff's  attor- 
neys had  applied  for  some  depositions  of  some 
party  at  Shreveport,  and  did  not  have  any  idea 
that  tbe  case  would  be  tried  before  I  returned 
to  San  Augustine.  I  did  leave  Nacogdoches 
OQ  Tuesdsy  morning,  as  the  telephone  operator 
at  ^at  place  reported;  she  having  been  so 
advised  by  some  one  at  Nacogdoches.  •  •  « •• 

The  case  was  aet  for  trial  February  8th. 
From  aro^ant^s  affidavit,  U  appears  that 
tbe  week  b^ore  be  made  an  agreement  to 
meet  a  party  at  Lufkin  on  Monday,  February 
7th,  and  that  he  left  San  Augustine  early 
Monday  morning  with  the  expectation  of 
catching  a  train  at  Nacogdoches  and  going 
to  Lufkin,  but  missed  connections,  and  had 
to  lay  oVer  4n  Nacogdoches  and  wait  on  to 
Lufkin  Tuesday,  the  day  the  ease  was  set  for 
trial,  and  could  not  get  back  to  San  Augus- 
tine until  Wednesday  at  10 :40  a.  m.  It  was 
the  duty  of  appellant  to  be  present  In  oourt 
and  give  attention  to  his  case.  As  was  said 
by  Judge  Willson  in  Hannah  v.  Chadwlck,  2 
Willson,  Civ.  Cas.  Ct.  App.  S  KLS: 

"Litigants  are  required  to  be  vigilant  in  the 
prosecution  or  defense  of  their  causes,  and 


will  not  be  permitted  to  delay  trials  to  sob- 
serve  their  own  convenience,  or  for  trifling  rci- 
sons.  It  is  quite  apparent  that  if  defendant 
has  suffered  injustice  by  not  having  his  de- 
fense properly  presented  on  the  trial,  it  is 
attributable  to  his  own  carelessness  and  want 
of  reasonable  diligence." 

t4]  While  absence  of  a  party  on  whose  be- 
half a  continuance  Is  hought  may  be  ground 
for  postponing  a  trial,  a  stricter  showing  of 
good  cause  heans  to  be  required  In  such  a 
case  than  wbere  a  cmitlnaance  is  amiUed  for 
on  tbe  ground  of  the  ab&enoe  of  a  moe  wit- 
ness. McBrlde  v.  Willis  &  Bro.,  82  Tex.  141, 
18  S.  W.  205 :  OstTOm  v.  McCloskey,  50  S.  W. 
1068  ;  6  R.  C.  L.  561 ;  74  Am.  Dec  149  (note). 
We  do  not  think  such  abuse  of  discretion  is 
shown  by  the  court's  refusal  to  continue  tltt 
case  or  to  postpone  'Jje  trial  to  await  the 
coming  of  appeUant  ns  would  warrant  a  re- 
versal of  the  judgment,  and  therefore  ttie 
same  is  afDrmed. 


8T0NEBERQER  at  al.  v.  BISHKIN. 
(No.  6667.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio. Jan.  18,  1922.) 

1.  Contlnaance  «=3i2  —  Coart  erred  la  act 
granting  oofitlnoance  by  reason  nf  absaaes 
for  sickness  of  party. 

In  an  action  on  a  note  sought  to  be  aroided 
on  ground  of  fraud,  court  erred  in  doiyiag 
an  application  for  a  continuance  based  open 
the  absence  of  one  of  the  defendants,  who  wai 
taken  suddenly  in  the  night  before,  and  wis 
unable  to  be  present  and  testtl^  in  the  ease, 
and  would  have  testified  in  detail  to  tbe  facts 
of  the  alleged  fraudulent  representations. 

2.  Appeal  and  errer  «=>C84(2)— Right  to  eosi. 
plali  of  iaaial  ef  eontlaaaaoa  aot  waini 
by  fatlan  to  sbaw  la  Ul  at  axoaptloaa  Broaa* 
of  niilai. 

Defendants  did  not  waive  right  to  com^aia 

on  appeal  of  overruling  of  application  for  a  con- 
tinuance by  failing  to  show  in  their  bill  of  ex- 
ceptions "on  what  ground  the  court  below  over- 
ruled the"  application. 

3.  Contlanaaoe  «»26(l)  —  SuMolaat  dillgMMS 
held  shown  as  to  eoatlaaaaoa. 

Where  a  defendant  who  would  testify  as  to 
material  matters  became  suddenly  111  ^e  night 
before  the  trial,  and  was  unable  to  be  present, 
though  in  the  city  where  the  trial  took  {dace, 
it  cannot  be  said  that  defendants  did  not  show 
diligence  to  procure  tbe  testimony  of  each  par- 
ty, though  plaintiff  offered  to  join  defendants 
and  go  to  the  bedside  of  the  witness,  and  in 
that  way  take  her  testimony,  by  tbe  court's 
stenographer  and  read  It  to  the  Jury,  which 
offer  was  dedined;  defendants  bting  entitled  to 
the  testimony  of  the  witness,  and  the  witness 
as  s  party  having  a  rl^  to  be  present  at  the 
trial. 
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Appeal  from  District  Court,  Victoria  Coun- 
ty; Jobn  If.  Green,  Jadga 

Action  by  Dave  Bisbkln-  against  E.  J. 
Stmeberger  and  otbera.  Judgment  for 
plaintiff,  and  defendants  appeaL  Beversed, 
and  remanded  for  another  trial. 

C  C.  Carener  and  E.  Ii.  Unnlap,  both  of 
Victoria*  tea  ai^lants. 
R.  Xt.  Danld,  oat  Victoria,  for  ai^cUee. 

SMITH,  J.  Tbe  parties  to  this  suit  made 
an  exchange  of  certain  propertlea,  to  balance 
the  trading  Talue  of  whl<di  appellants  gave 
appellee  tbdr  note  tac  91,600.  secured  by  a 
lien  on  tlw  property  they  received  in  tbe  ex- 
change. Bishkln  brous^t  suit  on  the  note, 
and  obtained  Judgment 

Stmeberger  and  his  associates,  consisting 
of  his  wife  and  Barbara  Bennau,  defended 
nptm  the  ground  that  Bishkln  inr^gled  them 
into  the  deal  means  of  frauduloit  repre- 
sentationB,  and  sou^t  to  caned  the  note 
and  recover  damages  against  Bishkln.  In 
answer  to  special  issues  the  Jury  found 
against  anwUants,  and  Judgment  was  roi- 
dered  In  favor  ct  Bishkln  fw  the  amount  of 
the  note. 

[1-3]  Whesa  the  case  was  called  for  trial 
appellants,  as  defendants,  filed  an  appUca- 
ticm  for  ctmtlnnance,  based  npcm  the  absence 
of  Victoria  Stcmeberger.  one  of  the  d^end- 
ants,  who  had  been  taken  snddmly  1)1  the 
night  before,  and  on  that  account  was  unable 
to  be  present  and  testify  In  tbe  case.  This 
was  tbe  first  application,  and  contained  all 
the  essential  averments.  It  was  shown  that 
the  absent  witness  would  testify  In  detail  to 
the  facts  of  the  alleged  fraudulent  represen- 
tations In  support  of  tbe  pleadings,  and  this 
of  course  rendered  her  testimony  material. 
The  fact  that  the  jnry  found  against  the  ap- 
I>ellants  on  this  issne  does  not  serve  to  ren- 
der immaterial  the  loss  of  the  testimony  of 
tbe  absent  witness,  as  contended  by  appellee ; 
If  given  any  effect  It  would  be  to  emphasize 
tbe  importance  of  that  testimony.  Appel- 
lee also  contends  that  appellants  waived 
their  right  to  complain  ot  the  overmling  of 
their  application,  because  they  failed  to 
show  in  their  bUl  of  exceptions  "on  what 
groand  the  court  bdow  overruled  the"  ap- 
plication. This  failure  does  not  have  such 
effect,  however.  Such  a  showing  is  never  in- 
cumbent on  a  complaining  litigant  Appellee 
urges  that  appellant  failed  to  show  any  dili- 
gence to  procure  the  testimony  of  the  absent 
witness.  The  witness  resided  in  Victoria, 
where  the  case  was  tried.  She  was  a  party 
defendant.  She  expected  to  attend  the  trial 
in  person,  bnt  according  to  the  application, 
was  prevented  from  doing  so  only  because  of 
her  sudden  illness.  Under  these  facts  appel- 
lants were  not  required  to  take  her  deposi- 
tion, or  subpoena  her  as  a  witness.  It  was 
shown  in  a  Qualification  aiMMOded  to  the 


bill  of  exception  that  appellee  ottered  to  Join 
appellants  and  go  to  the  bedside  of  the  wit* 
ness,  and  there  and  In  that  way  take  her 
testimony,  to  be  written  down  by  the  court 
stenographer,  who  would  read  It  to  the  Jury, 
and  It  may  be  said  to  appear  that  the  court 
directed  tbe  parties  to  pursue  this  <iour8e, 
but  appellante  declined.  They  were  clearly 
within  their  rights  in  so  declining.  They 
were  entitled  to  the  testimony  of  the  wit- 
ness, and  to  have  it  adduced  In  the  presence 
of  the  Jury,  tbat  the  credibility  of  the  wit- 
ness and  the  weight  to  be  given  her  tesU- 
mony  could  more  certainly  be  determined 
This  was  true  of  her  as  a  witness.  As  a 
party  directly  interested,  she  had  an  addi- 
tional right  to  be  present  at  the  triaL  We 
think  the  application  for  continuance  should 
have  been  granted.  The  first  assignment  of 
error  Is  sustained. 

In  their  second  assignment  of  error  appd* 
lants  complain  ot  the  exelnsion  of  certain 
testimony.  We  overrule  ads  assignment,  for 
the  reason,  given  by  the  trial  Judge,  that  the 
elemmt  of  damages  there  sought  to  be 
shown  is  too  remote  and  speculative  to  war- 
rant Teeaverj  in  this  case. 

The  Judgment  Is  reversed,  an^  the  cause 
remanded  for  another  trial. 


MANN  «t  al.  V.  WHITE  st  al.   (No.  I860.)  * 

(Conrt  of  Civil  Appeals  of  Texas.  AmarUlo. 
Dec.  7, 1921.  Additional  Findings 
Made  Jan.  17, 1922.) 

f.  SpeMe  psrforsiaaee  «=9l2l(3)— Evidssce 
held  liHsfllotest  to  establish  the  dalsi  of  oae 
defandaot  to  the  pramlses. 
In  an  acUon  for  specific  performance  held 
that  evidence  of  one  defendant,  who  claimed 
the  land  or  an  interest  therein,  against  whom 
judgment  was  rendered,  had  failed  to  estat^sh 
bis  daim,  so  that  tbe  Judgment  was  proper. 

2.  Vendor  asd  parchaaer  4=»59-^grsosieBt 
held  to  show  defesdast  was  to  roeslve  all 
proceeds  from  a  transfor  sabjoet  to  payaest 
of  certain  Kems. 

In  an  action  for  specific  performance,  a 
contract,  by  its  eilence  as  to  express  reaerva- 
tions  in  favor  of  one  defendant  and  by  its  ex- 
press provisions  as  to  the  proceeds  of  sale 
to  plaintiff,  held  to  Indicate  tbat  the  parties  in- 
tended that  another  defendant  ^otud  receive 
all  of  the  proceeds,  snl^eet  to  the  agreement 
to  pay  certain  items. 

3.  Hsshaad  asd  wtfe  «»262(l)— Not*  takes  Is 
wife's  sasie  Is  oxohasga  for  oMnsiBnl^  lod 
la  pressmed  eosinssity  property. 

That  a  husband  merely  axdianges  com- 
mnnity  land  for  cash  and  a  note  taken  In  the 

name  of  his  wife  does  not  warrant  the  presump- 
tion that  the  note  was  intended  to  be  made 
the  wife's  separate  proper^,  but  It  is  presumed 
to  bdoog  to  the  community. 
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4.  AppMl  and  error  «c=>i073(7)— Party  oon- 
plainlNB   ef  JndgntBt  mnt  be  tamaDed 

thereby. 

Where  no  jndcmeot  was  rendered  against 
one  defendant  for  damages,  but  the  judgment 
authorized  plaintiff  to  retain  part  of  the  pur- 
chase price,  which  in  effect  required  its  pay- 
ment by  another  defendant,  the  former  de- 
fendant may  not  complain  because  not  damaged. 

On  Motion  for  Additional  Ftndliiga  and  for 
Rehearing. 

5.  Husband  and  wife  «=>264— Chaiga  la  payn 
of  Rote  heli  Inanfflolant  to  overeana  gra- 
sumption  that  pr^rty  Moagai  to  oon- 

manlty. 

That  defendants  made  a  first  contract  for 
sale  of  lands  in  which  a  note  waa  payable  to 
the  husband,  and  on  making  a  second  contract 
with  the  same  party  the  note  was  made  pay- 
able to  the  wife,  held  not  of  itaelf  sufficient 
to  overcome  presumptioA  that  property  be- 
longed to  the  community. 

6.  AppaaJ  aad  errOr  ^&30(3)— Judgmaot  nay 
be  afllrmed  as  to  objection  to  decision  on 
Issae  not  submlttedi  or  requested  to  bo  «ab- 
mittod. 

Where  no  isaue  as  to  the  husband's  inten- 
tion In  having  a  note  given  npon  aale  of  com- 
munity lands  to  Us  ^fe  was  snbmltted  to  the 
jury  or  requested  by  the  appellants,  if  the 
evidence  clearly  presented  su(^  an  issue,  the 
judgment  would  be  affirmed,  in  view  of  Bev. 
St  mi,  art  1966. 

7.  Husband  and  wife  «8=>264— Evideaoe  held 
t»  abanr  that  note  givoa  to  wife  for  eommn- 
nlty  property  belonged  to  the  oommunlty. 

Where  a  husband  transferred  community 
land  and  bad  a  note  given  therefor,  made  pay- 
able to  his  wife,  held  that  the  presumptiou 
that  the  property  belonged  to  the  community, 
and  other  facts  tending  to  show  husband's  in- 
tention to  retain  control  of  the  subject,  at 
least  nntU  the  consummation  of  the  contract, 
warranted  a  determination  that  the  note  be- 
longed to  commanity. 

Appeal  from  District  Court,  Lubbock  Coun- 
ty; W.  R.  Spencer,  Judge. 

Suit  by  J.  P.  White  against  SJd  F.  Mann 
and  others  for  sitedtle  performance  of  a  con- 
tract for  the  purchase  of  land.  Judgment 
for  the  plaintiff,  and  Ed  V,  Mann  and  cer- 
tain other  defendants  appeal.  Affirmed,  and 
opinion  modified  upon  rehearing. 

Tlck«ra  A  Campbell,  of  Lubbock,  for  ap-. 
p^nta  Haim. 

Bean  ft  Klett,  of  Lubbock,  for  appelant 
Perahlng. 

L.  a  Fairy,  of  Fort  Worth,  and  Boscoe 
Wilaon  and  Percy  Spencer,  both  of  Lub- 
bock, for  appellees. 

BOTCB.  X  J.  P.  White  brought  fhla  ault 
against  Bd  F.  Mann,  MalHe  X>.  Mann,  his 
wlfb,  E.  D.  Henry,  B.  S.  Pershing,  and  oth- 
ers to  enforce  specific  performance  of  a  con- 
tract for  the  purchase       White  of  2,9!^ 


acres  of  Haskell  county  school  land,  situat- 
ed In  HocUey  county,  Tex.  It  was  allied 
that  the  contract  was  made  between  plain- 
tier  White  and  the  defendant  Ed  F.  Mann, 
and  that  thereafter  Mann  eooveyed  Oe 
land  to  E.  D.  H«iry,  who  bound  himself 
to  carry  out  the  terms  of  the  aales  contract 
with  White.  These  aUagationa  of  plalntifl^ 
petlttOD  mm  estaMlshed  on  the  trial,  and 
the  real  controverales  in  the  case  arose  out 
of  the  daim  of  B.  S.  Pershing  to  an  inter-  ! 
est  In  the  land  or  the  im>ceeds  thereof,  and  ' 
the  dfttm  of  MaUie  D.  Mann  and  Ed  F. 
Mann  to  a  note  that  was  to  be  given  by 
Wtilte  in  part  payment  for  the  land.  The 
Judgment  awarded  a  specUlc  pwformanee  ot 
the  contract,  aad  denied  tlie  daims  of  Persh- 
ing and  the  Manns,  who  have  appealed. 

The  appellant  Pershing  pleaded  his  daim 
in  two  counts:  First,  in  the  form  of  tres- 
pass to  try  title,  in  whltA  be  claimed  the 
entire  land;  second,  be  alleged  that  Ed  F. 
Mann  held  the  title  to  5,986.2  acres  of  the  | 
Haskdl  county  school  land,  Inclndtng  the  I 
2,952  acres  which  were  subsequently  con- 
tracted to  be  sold  to  White,  in  trust  tor  his 
(R.  S.  Pershing's)  benefit;  that  be  owned 
an  undivided  one-third  interest  therein ; 
that  Mann  conveyed  said  2,952  acres  of  the 
said  laud  to  Henry  under  an  agreem«it 
whereby  Henry  bound  himself  to  satisfy 
Pershing's  claim  In  the  3,985.2  acres  out  of 
said  2,952  acres  so  conveyed  to  Henry;  that 
Ed  F.  Mann  bad  conveyed  the  remaining 
1,033  acres  of  said  land  to  his  wife,  Mallie 
D.  Mann;  that  the  contract  of  sale  to  White 
and  conveyance  to  Mallie  D.  Mann  were  in 
violation  of  his  (Pershing's)  rights,  and  con-  | 
stltuted  an  appropriation  of  bis  equitable  in- 
terest in  said  land;  that  his  said  intenst 
was  of  the  value  of  the  sum  of  $10,000,  and 
be  was  entitled  to  have  the  same  oiforced 
as  a  claim  against  the  2,952  acres  of  land. 
The  defendants  Ed  F.  Mann  and  MalUe  D. 
Mann  replied  to  tlila  auBw»  and  claim  of  B. 
S.  Perstaing  that  such  claim  had  been  adju- 
dicated and  settled  advosely  to  Pershing, 
by  a  Jud^uit  rendraed  In  the  cUstrict  court 
of  Lubbock  county,  Tex.,  in  cause  Xa  32S0, 
entered  en  January  23,  1020,  whoetn  tbe 
said  Ed  F.  Mann  and  B.  S.  Pershing  aad 
others  were  parties.  This  plea  of  res  adjn- 
dlcata  waa  sustained,  and  the  claim  of  ttas 
defendant  Pershlag  therefore  denied.  Tht 
facts  neoesaary  to  a  dlq^tlon  of  this  phase 
of  the  case  will  be  stated  in  tbe  gen«^ 
statonent,  which  will  follow  a  statement  of 
the  pleading  of  the  Manns'  dalm. 

tO.  F.  Mann  and  Mallie  D.  Mann  claim  Is 
tb^  Kneading  a  right  to  a  pwtlon  of  the 
proceeds  of  tike  sale  to  White  of  the  said 
2,952  acres  of  land,  to  wl^  the  sum  of  f7,- 
380,  to  be  evidmced  by  a  note  to  be  execut- 
ed by  the  said  White,  and  wMdi  they  dalm 
should  be  made  payable  and  d^vered  to  tbt 
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said  Mallle  D.  Maun,  and  secured  \>y  a  ven- 
dor's lien  on  said  land,  basing  tbls  claim  on 
aUegations  to  the  effect  that  the  original 
contract  between  Mann  and  White  provided 
for  the  execution  and  delivery  to  the  said 
Mallle  D.  Mann  of  aiich  a  note  In  part  pay- 
ment for  the  land,  and  that  Mann  subse- 
quently conveyed  the  land  to  Henry  under 
an  agreement  which  required  Henry  to 
carry  out  such  contract,  which  would  In- 
clude the  securing  and  delivery  to  Mallle  D. 
Mann  of  the  note  described  In  the  original 
contract  entered  Into  between  Ed  F.  Maun 
and  J.  P.  White.  Henry  controverted  this 
claim,  and  asserted  that  under  the  terms 
of  the  contract  whereby  he  procured  the 
title  from  Ed  F.  Mann  he  was  entitled  to  all 
the  proceeds  of  the  sale  of  the  land  to 
White,  subject  only  to  the  payment  of  cer- 
tain spedfled  Items  out  of  such  proceeds. 
The  jury's  verdict  was  In  favor  of  Henry 
on  tills  contention,  and  judgment  was  enter- 
ed, denying  the  claim  of  the  Manns. 

Haskell  £oanty  originally  owned  four 
leagues  of  school  land,  which  included  the 
land  In  conttorenr*  and  sold  It  to  Flynt  & 
Morris,  lugAly  <m  credit,  the  deferred  pay- 
mrats  being  seeored  deed  at  trust  on  tbe 
land.  Xlynt  4  Morris  in  tmm  scdd  the  four 
leaffnes  of  land  to  Ira  J.  Hoorer,  who  as- 
sumed the  indrt>bedneBB  due  the  cevnty,  and 
exeentsd  second  lien  notes  In  part  payment 
therefOT.  B,  S.  Pershing  claimed  to  be  en- 
titled to  commissions  aggregating  about 
911.000  for  services  In  procuring  said  sales, 
and  which  he  claimed  were  chargeable 
against  the  land  in  the  hands  of  Hoover. 
E.  D.  Henry  claimed  to  have  acquired  the 
second  lien  notes  end  to  have  pledged  th^ 
to  Gas  J.  Groos,  and  that  he  had  advanced 
on  said  notes  sums  of  money  aggregating 
something  over  $39,000,  and  that  he  was 
entitled  to  foreclose  said  lien  on  said  land 
to  secure  repayment  of  said  money  to  him. 
Default  was  made  in  the  payment  of  the 
indebtedness  to  the  county,  and  It  foreclosed 
at  trustee's  sale,  bought  in  the  property,  and 
subsequently  sold  it  to  Ed  F.  Mann,  who 
thereafter  conveyed  all  of  the  land  except 
the  3,985.2  acres  to  E.  W.  Miller.  Charges 
of  fraud  and  irregularity  In  the  foreclosure 
by  the  county  and  the  subsequent  sale  of 
the  land  to  Mann  and  Miller  were  made,  and 
several  suits  were  filed  by  the  Interested 
parties  in  an  attempt  to  save  themselves 
from  the  efFect  of  the  foreclosure.  The  only 
one  mt  these  suits  that  requires  particular 
referaice  In  this  statement  Is  cause  Na 
12S0,  filed  In  Lubbock  county,  and  referred 
to  later.  In  March,  1917,  Ed  Mann  ex- 
ecuted an  Instrument,  In  which  he  recited 
that  he  was  holding  the  title  to  the  S,98S.2 
acres  of  land  for  the  benefit  of  R.  S.  Persh- 
ing, H.  O.  Flyut,  and  J.  3.  Parker,  subject 
to  tbe  payment  of  certain  sums  of  money  to 
Mann  and  G.  C.  Davis.  It  la  not  necessary 
236&Ww-C0 


to  set  oat  this  agreement  In  full,  because  we 
think  It  was  unquestionably  superseded  by  an 
agreement  entered  Into  between  said  parties 
on  the  7th  day  of  June,  1917,  and  upon 
which  last-named  agreement  Pershing,  In 
our  opinion,  must  rely  to  sustain  his  claim 
In  this  suit  By  this  agreement  of  June,  1917, 
Mann  acknowledged  that  he  held  the  title 
to  said  3,985  acres  of  land  In  trust  for  the 
benefit  of  "the  Interested  parties,"  Pershing, 
Plynt,  and  Parker,  and  it  was  agreed :  Tha.t 
Mann  was  entitled  to  an  equitable  Hen  on  the 
laud  for  the  sum  of  $8,069,  subject  to  the 
balance  due  Haskell  county,  and  a  deed  of 
trust  lien  In  favor  of  G.  C.  Davis,  for  $1,000 ; 
that  said  lands  should  be  sold  as  soon  as 
title  to  the  same  was  cleared,  at  a  price 
mutually  satisfactory  to  all  of  said  parties, 
and  out  of  the  proceeds  thereof  Mann  should 
be  paid  the  said  sum  of  $8,069,  etc.  In 
June,  1918,  Pershing  agreed  to  assist  Henry 
In  an  effort  to  have  the  county's  foreclosure 
sale  and  the  subsequent  sale  to  Mann  set 
aside,  and  to  furnish  evidence  of  invalidity 
of  the  trustee's  sale.  According  to  the  find- 
ings of  the  jury  it  was  agreed  between  Persh- 
ing and  Henry  at  this  time  that  said  parties 
would  divide  the  net  proceeds  of  land  recov- 
ered by  Such  joint  undertaking,  after  pay- 
ment of  all  expenses  incident  to  any  litiga- 
tion brought  for  such  purpose.  In  the  ratio 
of  11/50  to  Pershing  and  39/50  to  Henry. 
In  pursuance  to  this  agreement  suit  No, 
1280  was  filed  In  Lubbock  county,  Tex., 
wherein  Gus  J.  Groos,  whose  name  Henry 
was  using,  B.  D.  Henry  and  others  were 
plalntifCs,  and  Haskell  county,  Ed  F.  Mann, 
Ira  J.  Hoover,  R.  S.  Pershing,  H.  O.  Flynt, 
J.  J.  Parker,  and  others  were  detaidants.^ 
During  the  ve^iOencj  of  this  suit  Ed  F.  Mann 
entered  Into  the  contnet  with  J.  P.  White, 
which  Is  sued  on  by  White  in  this  case. 
By  the  terms  of  this  contract  Mann  agreed 
to  sell-  to  White  said  2,952  acres  of  land, 
and  White  agreed  to  assume  payment  of 
the  amount  due  Haskell  county  and  to  pay 
$5  per  acre  "bonus,"  $7380  cash,  and  $7380, 
to  be  evidenced  by  a  vendor's  Hen  note  of 
even  date  with  the  deed,  executed  by  Mann 
when  the  contract  was  dosed,  and  which 
note  should  be  payable  to  the  order  of  Mal- 
lle D.  Mann,  one  year  after  date,  etc.  Said 
contract  referred  to  the  pendency  of  said 
suit  by  Gus  J.  Groos  and  others,  and  pro- 
vided that  Mann  should  clear  up  the  title 
before  said  contract  of  sale  was  consummat- 
ed. Cause  No.  1280  came  on  for  trial,  and 
while  the  trial  was  in  progress  a  compromise 
agreement  was  made  between  Henry  on  the 
one  part  and  E.  W.  Miller  and  Ed  F.  Mann 
on  the  other  part.  In  pursuance  to  this 
agreement  judgment  was  entered  that  the 
plaintlffs  recover  nothing  by  their  suit;  that 
the  defendant  Ed  P.  Mann  be  quieted  as 
against  the  plaintiffs  and  all  other  parties 
to  the  suit  in  his  title  and  possession  of  the 
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3,985  acres  of  land,  and  that  "as  to  said 
land  so  adjudicated  to  the  said  Ed  F.  Mann 
all  right,  title,  and  interest  of,  in,  and  to 
said  lands  be  and  Is  hereby  divested  ont 
of  the  plaintiffe}  and  all  other  parties  to 
the  suit  and  vested  In  the  said  Ed  F.  Mann." 
A  Bimilar  Judgment  was  rendered  In  favor 
of  the  defendant  E.  W.  Miller  as  to  the  bal- 
ance of  the  four  leagues  of  land.  Pershing 
did  not  file  an  answer  In  the  suit  and  in  the 
preliminary  recitals  of  the  judgment  it  was 
ordered  that  the  plaintiffs  have  judgment  by 
default  against  said  defendant  for  the  recov- 
ery of  the  title  and  possession  of  the  said 
Ilaskell  county  school  lands.  In  sustaining 
the  plea  of  res  adjudlcata  in  this  suit  the 
court  found  that  "R.  S.  Pershing  was  pres- 
ent in  said  court  and  consented  to  the  entry 
of  said  Judgment  in  said  cause  No.  1280." 
Said  Judgment  was  entered  as  if  it  had  been 
the  result  of  a  completed  trial.  At  the  time 
of  the  entry  of  the  Judgment  and  as  a  part 
of  the  compromise  agreement  under  which 
it  was  entered  tlie  defendant  E.  W.  Miller 
conveyed  to  E,  D.  Henry  5,722  acres  of  the 
land  awarded  to  him  in  the  Judgment,  and 
Ed  F.  Mann  conveyed  to  E.  D.  Henry  the 
2,ft52  acres  of  land  which  Mann  had  con- 
tracted to  sell  to  White.  Mann  and  Henry 
agreed  in  connection  with  the  conveyance  by 
Mann  to  Henry  that  Henry  would  carry  out 
Mann's  contract  with  White  by  executing 
the  necessary  deeds,  and  out  of  the  proceeds 
of  the  sale  of  the  land  would  pay  certain 
specified  sums  of  money,  aggregating  J8,8H, 
to  varlona  parties  particularly  named,  and 
Henry  also  agreed  "out  of  the  sale  of  said 
land  to  satisfy  any  valid  claim  of  R.  S. 
Pershing"  to  the  3,9^-acre  tract  On  Jan- 
uary 20,  1920,  three  days  before  the  entry 
of  Uie  Judgment  in  said  cause  No.  1280,  and 
the  execution  of  the  deeds  in  connection 
therewith  Ed  F.  Mann  conveyed  to  Mallle 
D.  Mann  1,033  acres  of  land,  being  all  of  the 
8,9S5  acres  of  land  recovered  by  him,  ex- 
cept that  conveyed  to  Henry.  Prior  to  the 
filing  of  this  suit  by  White  for  specific  per- 
formance, which  Is  cause  No.  1383  on  the 
docket  of  the  district  court,  Pershing  had 
filed  a  suit  in  the  district  court  of  Lubbock 
county,  being  No.  1336,  against  E.  D.  Henry, 
wher^n  he  sought  to  enforce  his  claim  un- 
der the  Fort  Worth  agreement,  to  11/50  of 
the  2,952  acr^  of  land  involved  in  this  suit, 
as  well  aa  the  5,782  acres  deeded  by  Miller 
to  Henry,  Said  cause  No.  133G  was  tried 
with  this  suit,  and  is  now  on  appeal  in  this 
court,  being  cause  -No.  1859  herein,  this 
day  decided. 

[1]  We  agree  with  appellant  Pershing's 
contention  that  the  Judgment  in  cause  Xo. 
1280,  the  deeds  executed  by  Miller  and  Mann 
to  Henry,  and  the  agreements  made  in  such 
connection,  are  all  part  of  one  transaction 
and  the  rights  of  the  parties  to  be  deter- 
mined from  a  consideration  of  all  of  said 
instnuoents  as  a  whole.  So  regarding  them, 


we  doubt  whether  the  Judgment  cut  off 
"any  valid  claim  of  E.  S.  Pershing"  to  the 
3,985  acres  of  land ;  but  certainly  It  did  not 
establish  a  claim,  but  left  E.  D.  Henry  to 
contest  the  validity  of  any  claim  which 
Pershing  might  assert  or  settle  It  upon  any 
terms  that  he  might  arrange  witli  Pershing. 
The  effect  of  the  whole  transaction  was  a 
recovery  in  this  litigation  of  these  two  tracts 
of  Haskell  county  school  land,  deeded  to 
Henry  by  Miller  and  by  Mann.  These  lands 
are  the  result  of  the  undertakUig  In  which 
Henry  and  Pershing  agreed  to  jointly  en- 
gage, and,  as  already  stated,  Pershing  Is 
claiming,  and  we  have  upheld  such  claim, 
that  they  are  held  by  Henry,  subject  to  the 
Fort  Worth  agreement  for  auch  acquisition. 
Now  that  agreement  contemplated  the  de- 
struction of  all  claims  of  Mann  and  those 
holding  under  him  In  whatever  might  be  ac- 
quired by  the  parties  in  the  undertaking.  It 
also  contemplated  a  merging  of  any  prior 
claims  of  both  Henry  and  Pershing  against 
the  land  Into  what  might  be  procured  by  the 
litigation  and  a  division  between  the  said 
parties  of  what  was  so  procured  regardless 
of  what  might  have  been  their  previous 
claims  therein,  in  the  agreed  prcqrartion  of 
39/60  to  Henry  and  11/50  to  Pershing. 
Pershing  himself  testified  as  to  each  matter: 

"With  reference  to  any  understanding  or 
agreement  I  might  have  hmA  with  B.  D.  Henr.r 
covering  any  daim  or  interest  that  either  of 
08  might  have  bad  or  might  acquire  in  the 
land  involved,  will  Bay  that  in  June,  1918,  I 
had  a  conference  wi^  Mr.  B.  D.  Henry  in 
the  office  of  L.  G.  Penry  at  Forth  Worth, 
concerning  certain  information  that  I  had  in  my 
possession  to  assist  him  in  recovering  tfie  land 
involved  in  this  suit  against  Mr.  MUI«r  and 
Mr.  Mann.  Mr.  Henry  stated  to  me  that  in 
consideratiou  for  my  assistance  in  recovering 
this  land  he  would  recognize  any  existing  claim 
of  myself  on  the  same  basis  as  his  claim.  Hp 
claimed  he  had  £38,000  in  this  land,  and  I  had 
a  claim  of  $12,000;  that  he  would  recognize  my 
claim  on  that  basis  and  whatever  we  might 
recover  wonld  be  divided  between  na  m  that 
basis." 

Again  be  testified  as  to  the  same  trans- 
action: 

"Tea;  it  was  discussed  as  to  that  part  hdd 
out  from  Haskell  county  that  there  were  3,900 
and  some  odd  acres  held  out  in  the  name  of 
defendant  Mann,  in  which  Flynt  and  Parker 
and  myself  were  interested.  Yes,  sir;  that  was 
the  thing  discussed,  that  if  Henry  recovered  in 
his  snit,  that  that  would  necessarily  mean  the 
cancellation  of  Uie  daim  of  the  dtfeodut 
Mann  snd  that  would  wipe  hot  ne  nidJPuker 
and  Kynt." 

The  effect  of  this  agreement  of  June,  1918, 
between  Pershing  and  Henry  was  that  aay 
previouB  claims  they  might  have  against  tbe 
land  wonld  be  satisfied  as  betwew  them  by 
the  division  In  tho  proportion  agreed  tumn. 
So  when  Henry  acquired  this  land  its  hold- 
ing by  him  was  controlled  by  the  previous 
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agreement  between  Urn  and  Pershins  as  to 
its  aoanUdtion.  Of  course  Perahine  and 
Henry  coald  hare  changed  the  terms  of  this 
agreement  and  hare  made  tlie  holding  of 
any  landi  so  acquired  subject  to  different 
terms,  bat  we  see  nothing  In  the  agreement 
between  Henry  and  Mann  to  require  a  find- 
ing that  it  was  agreed  between  Porshing  and 
IlKiry  that  such  prevlons  agreement  betweoi 
Henry  and  him  would  be  tberAy  modified 
so  as  to  require  Henry,  not  only  to  allow 
Pershing  a  11/60  Interest  in  sudi  recovery, 
Imt  in  addition  allow  his  daim  under  Mann. 
It  seems  entirely  probable  that  Mann  was 
not  acquainted  with  the  agreement  between 
Henry  and  PoTEihlng,  and  It  was  natural  that 
for  his  own  protection  he  would  require  an 
agreemoit  from  Henry  to  protect  him 
against  Pershln^s  claim.  But,  as  we  have 
said,  Henry  already  had  an  agreement  with 
Pershing  the  ^ect  of  whl(^  was  to  provide 
how  Poshing'B  prertons  dalms  to  the  prop- 
erty  under  Mann  were  to  be  satisfied,  to  wit, 
by  bting  meiged  into  the  claim  for  a  11/50 
interest  under  the  Fort  Worth  agreement 
All  ttiese  fscts  were  diows  on  the  tdei,  and 
nnder  tbem  we  think  the  court  should  have 
denied  the  claim  of  Pershing,  as  set  up  in 
his  answer.  So,  if  thrae  was  any  technical 
error  In  sustaining  the  ptea  of  res  adjudtca- 
tn,  the  facts  were*  fully  developed,  and  we 
th!nk  Oiat  Pendiing  failed  to  establish  his 
r-laim  to  any  Interest  In  the  .land  nnder  the 
Mann  agreemoit,  and  the  judgment  was 
properly  rendered  against  him  on  this  claim. 
His  dalm  midet  the  Fort  Worth  agreanent 
is  bsAag  Stlgated  in  another  suit,  as  stated, 
and  conclnslonB  with  reference  thereto  are 
announced  in  cause  No.  18S9^  above  referred 
to. 

[21  Ihe  cimtentiott  made  by  the  ai^llants 
Mallie  D.  Mann  and  Bd  F.  Mann  diat  Mrs. 
Mann  Is  entitled  to  the  note  for  f 7,880  to  be 
executed  by  White,  in  part  payment  for  the 
2,952  acres  of  land,  is  based  on  two  proposi- 
tions: (1)  That  the  proper  construction  of 
the  contract  between  Mann  and  Henry,  made 
at  the  time  that  Mann  conveyed  the  land 
to  Henry,  ^titles  Mrs.  Mann  to  this  note; 
(2)  that  the  provision  In  the  contract  be- 
tween Mann  and  White  for  the  execution  of 
the  note  to  Mrs.  Mann  created  a  claim  which 
would  be  the  separate  property  of  Mr& 
Mann,  and  that  Ed  F.  Mann  could  not 
thereafter  change  this  contract  and  deprive 
his  wife  of  the  'benefit  thereof  without  her 
consent,  which  It  appears  was  not  given. 
The  conveyance  of  the  land  from  Mann  to 
Hmry  conv^ed  every  right  and  interest 
thweln  held  hy  Mann  not  expressly  or  by 
clear  implication  reserved.  It,  of  Itself,  we 
thlnfc  would  have  entitled  Hanry  to  the  pro- 
ceeds of  the  sale  to  White  when  It  should  be 
consanunated.  The  note,  when  executed, 
would  have  constituted  a  lien  on  the  land. 
This  note,  as  we  later  hold,  would  have  been 
the  community  property  of  Mann  and  wife, 


so  that  U  Mann  is  enUtled  to  this  note  it 
constituted  a  dharge  on  the  land  in  his  favor 
which  could  not  be  held  to  exist  in  the  face 
of  his  conveyance  of  the  fee-simple  title  to 
the  land,  unless  there  were  some  agreonent 
to  r^rre  it  tram  the  efCect  of  the  convey- 
ance of  the  land  its^  The  deed  Itself  con- 
veys the  land  without  reservati<m,  exc^t 
subject  to  the  Indebtedness  due  Haskell 
county.  The  contract,  executed  contempo- 
raneously tberevrith,  provides  that  H«U7 
shall  carry  out  the  White  contract  by  ese- 
cutlng  necessary  deeds  of  conveyance  to 
White.  It  does  not  expressly  say  that  Henry 
shall  receive  the  proceeds  of  the  sale  of  the 
land,  but  that  is  the  necessary  implication 
from  some  of  the  express  provisions  thereof. 
It  was  expressly  i^eed  that  Henry  should, 
"out  of  the  proceeds  of  the  sale  of  the  land." 
pay  the  Lubbock  State  Bank  $5,811  and  B. 
L.  Parker  and  H.  G.  Flynt  each  $1,000,  and 
also  "out  of  the  sale  of  -the  land"  pay  to  O. 
C.  Davis  $1,000,  and  in  addition  "satisfy' 
any  valid  claim  of  B.  S.  Perdiing."  The 
aggregate  of  these  items  largely  exceeded 
the  cash  payment  of  97,380,  and  tiiere  were 
no  other  proceeds  of  the  sale  of  the  land  ex- 
cept that  to  be  evidenced  by  the  note  in 
questltm.  So  the  contract,  both  by  its  silence 
as  to  express  reservations  In  Mann's  favor 
and  by  its  express  provisions  as  to  the  pro- 
ceeds of  the  sale  to  White,  clearly  Indicates 
diat  it  vras  the  intention  of  the  parties  that 
Henry  should  receive  all  of  mt!&  proceeds, 
subject  to  the  agreement  to  pay  the  above- 
mentioned  items  out  of  the  same.  No  other 
conclusion  could,  we  think,  be  snstained,  and 
it  does  not  become  necessary  to  call  to  Its 
aid  the  oral  testimony  of  the  witnesses  that 
this  was  the  undertaking  between  the  parties 
at  the  time  of  the  making  of  th«  ccmtract 
So  vre  need  not  discuss  ai^tdlanb^  assign- 
ments as  to  the  admission  of  suclh  ertdenee. 

[8]  We  also  overrule  the  other  contention 
that  the  contract  creates  a  claim  In  behalf  of 
Mrs.  White's  separate  estate.  The  question 
as  to  whether  the  note,  when  executed  would 
have  been  the  community  property  of  Mann 
and  wife,  or  the  wife's  separate  property.  Is 
to  be  decided  on  presumptions  arising  from 
the  provMons  of  the  contract  Itself  as  there 
Is  no  other  evidence  as  to  the  Intention  of 
the  parties.  We  start  with  the  presumption 
that  all  property  acquired  during  the  mar- 
riage relation  belongs  to  the  community.  The 
2,952  acres  of  land  which  Mann  agreed  to 
sell  to  White  was  therefore  community  prop- 
erty. The  presumption  also  Is  that  a  note 
payable  to  the  wife  belongs  to  the  communi- 
ty. Wells  V.  Cochrum,  13  Tex.  127.  But  It 
is  contended  on  the  anfhorlty  of  Boberts  v. 
Prather.  158  S.  W.  780,  that  the  transaction 
amounted  to  an  assignment  of,  or  an  agree- 
ment to  assign,  the  note  from  Mann  to  his 
wife.  If  such  was  the  effect  of  the  agree- 
ment we  think  it  Is  probably  true  that  the 
note '  would  become  the  separate  property  of 
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Hrs.^  Maoa.  It  has  long  beea  held  that 
when  the  huaband  conveys  land  to  the  wile, 
belonging  to  the  community,  with  the  title 
In  his  name,  It  Is  to  be  presumed  that  the 
land  thereby  becomes  the  separate  property 
of  the  wife.  The  reason  assigned  for  this 
holding  is  that  it  Is  presumable  that  It  was 
the  intention  that  the  deed  executed  under 
such  circumstances  would  have  some  effect 
and  If  the  deed  made  ho  change  in  the 
ownership  of  the  property  Its  execution 
would  be  useless  and  meaningless.  -  Story  t. 
Marshall,  21  Tex.  306,  76  Am.  Dec.  106.  So 
it  may  be  true  that  if  the  husband  should 
asdgn  to  the  wife  a  note  already  executed 
and  In  his  name,  a  presumption  would  arise 
from  this  act  that  it  was  the  intention  to 
make  the  note  her  separate  property.  But 
that  is  not  the  case  here.  The  note  never 
stood  in  the  name  of  the  husband.  He  has 
made  no  transfer  or  assignment  which  would 
be  useless  and  vain  If  the  purpose  to  change 
-th6  title  be  not  Imputed  to  It  Mann  here 
merely  exchanges  so  to  speak  community 
propwty  in  the  form  of  land  for  a  certain 
amount  of  cash  and  this  note,  taking  the 
title  to  the  note  In  the  name  of  the  wife. 
The  transaction  Is  analagous  to  those  cases 
where  the  husband  buys  land  with  communi- 
ty property  and  takes  the  title  in  the  wife's 
name,  It  being  b^d  in  such  case  In  this 
state  that  the  property  so  acquired  belongs 
presuznptiTely  to  the  community  (Big^iaa  t. 
Johnson's  Heirs.  20  Tex.  .389,  70  Am.  Dec, 
394;  Clopper  y.  Sage,  14  Tex.  Civ.  App.  296, 
37  S.  W.  363) ;  or  to  the  case  where  the 
husband  deposits  money  belonging  to  the 
commoni^  to  the  credit  of  an  account  in  the 
wife's  name,  in  which  case  It  la  held  that  the 
presumption  Is  that  the  funds  remain  the 
property  of  the  community.  Wellborn  t, 
O.  F.  B.  &  B.  Ck>.,  66  Tex.  COL  These  an- 
thorltlea,  and  others  that  might  be  Qlted  to 
the  same  effect,  establish  the  principle  of 
law  in  this  state  (It  may  be  different  else- 
where) that  the  fact  that  the  husband 
causes  the  title  to  property  acquired  by  him 
In  the  management  of  the  community  estate 
to  be  taken  in  the  name  of  the  wife  does  not 
of  Itself  warrant  the  presumption  that  such 
Iffopea'ty  !was  Intended  to  be  made  the 
separate  property  of  the  wife.  The  pre- 
sumption Is  otherwise.  It  may  be  a  dr- 
drcumstance  to  be  considered  with  oth»  evi- 
dence as  to  such  intention,  but  is  not  of  It- 
self suCBcIent.  We  think  this  case  Is  con- 
trolled by  these  principles  and  Is  clearly 
distinguishable  ;from  that  of  Roberts  v. 
Prather,  supra.  This  decision  as  to  appel- 
lants Mann's  two  principal  propositions 
renders  It  unnecessary  to  consider  other 
inropositlons  advanced  by  appellees  in  support 
of  the  judgment  against  them. 

[4]  The  contract  between  Mann  and  White 
provides  for  possession  of  the  land  by  White 
after  September  14,  1910,  pending  the  clear- 
ing of  the  tltl^  and  he  sought  io  bla  peti- 


tion damages  on  accotmt  of  the  possession 
not  having  been  delivered  until  May  I.  1920. 

On  the  trial  his  damages  for  breach  of  this 
term  of  the  contract  were  asseesed  at  Uie  sum 
of  ¥922.50.  No  judgment  was  rendered 
against  Mann  or  any  one  else  for  a  recovery 
of  such  damages,  but  the  Judgment  author- 
ized White  to  retain  such  sum  of  money  out 
of  the  consideration  to  be  paid  by  him  for  the 
land.  The  appellant  E.  D.  Mann  assigns  er- 
ror in  reference  to  several  of  the  proceedings 
concerning  the  trial  of  this  issue  and  the  a»- 
sessment  of  this  amount  of  damage.  We  do 
not  think  he  Is  In  position  to  urge  these  as- 
signments. Royal  Neighbors  of  America  v. 
Fletcher,  230  S.  W.  476  aO).  The  abatement 
of  the  purchase  price  to  be  paid  by  White 
In  effect  requires  the  payment  of  these  dam- 
ages by  Henry,  and  the  said  Henry  does  not 
complain  of  the  Judgmrat  in  this  respect. 

We  find  no  reversible  error,  and  the  judg- 
ment will  be  affirmed. 

On  Motion  of  Appellants  Mann  for  Addi- 
tional Findings  and  for  Rehearing. 

In  response  to  the  motion  of  Sd  F.  Mann 
and  Mallie  D.  Mann,  for  further  fiiuHnfpi 
fact  we  make  the  following  addltlimal  state- 
ment: 

I.  Ed  F.  Mann  and  J.  P.  White  entered 
into  two  contracts  for  the  sale  of  this  land 
to  White.  The  first  contract  was  dated 
July  20,  1919;  ,the  seccmd  contract,  the  one 
sued  on,  was  dated  August  13,  1019.  me 
followii^  points  of  dlffo^ce  between  the 
two  contracts  are  noted:  (1)  The  first  con- 
tract provided  for  a  cash  payment  of  ^4,- 
760  and  two  notes  for  $5,000  each,  payable 
to  Ed  F.  Mann,  while  the  second  contract 
provided  for  a  cash  paymmt  of  ¥7,380^  and 

!  execution  of  one  note  for  ¥7,380,  payable  to 
I  Mallie  D.  Mann.  (2)  The  second  cootract 
contains  a  reference  to  the  pendency  of  the 
suit  by  Gus  J.  Oroos  et  aL  v.  Ed  F.  Mann, 
being  suit  No.  1280,  referred  to  in  the  origi- 
nal statement  and  In  this  connection  it  was 
agreed  that  It  was  necessary,  tor  Mann  to 
dear  the  title  of  the  cloud  cast  upon  It 
by  said  suit,  and  it  was  further  agreed  that 
pending  the  clearing  of  such  title  While 
should  go  into  possession  of  the  propwty  and 
In  consideration  for  such  possession  and  use 
pay  the  annual  Interest  due  Haskell  county 
thereon.  The  first  contract  contained  no 
such  provisions.  (8)  The  second  omtraa 
provided  for  the  conveyance  by  Mann  to 
White  of  an  additional  tract  of  land,  not 
referred  to  In  the  first  contract 

II.  The  first  contract  was  canceled  by 
agreement,  and  each  party  executed  writtm 
releases  thereof  to  the  other.  It  is  to  be  in- 
ferred that  the  reason  for  this  action  was  the 
complication  in  the  title,  caused  by  the  pu- 
dency of  said  suit  No.  1280.  Latex  Mann  re- 
newed the  negotlationB,  which  resulted  in  the 
execution  of  the  second  contract.  Wbeo 
Mann  and  White  were  instrocUng  the  a^ 
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toniey  how  to  draw  this  contract,  and  men- 
tion of  the  note  to  be  executed  by  White  was 
made  Mann  said,  "Make  that  note  payable 
to  Mrs.  Mann,"  and  this  was  all  that  was 
said  about  It  Mis.  Mann  was  present  during 
some  of  the  ne^tlatloos  for  the  sale,  and 
totA  some  part  ia  than,  thongh  It  does  not 
avpear  Just  when  she  wfts  prannt,  and  sbe 
vas  not  present  at  the  time  the  contract 
was  drawn  and  executed. 

III.  Mann  executed  notes  to  Haskell  comi- 
ty for  the  purchase  price  of  the  land  and  se- 
cured their  paym«it  by  deed  trust  He 
conveyed  the  reowettve  tracts  of  land  men- 
tioned In  the  original  oi^(«i  to  Miller  and 
to  Henry,  respecHT^,  by  warranty  deeds, 
subject  to  the  indebtedness  due  the  county.' 

ly.  The  comivomise  agreement  betweoi 
Henry  and  Mann  and  Henry  and  Mlllw  was 
made  at  the  same  time,  and  In  that  sense  are 
parts  of  the  same  transaction,  but  xhe  evi- 
dence shows  that  the  negotiations  were  con- 
ducted separat^y  and  differ^t  figures  and 
considerations  entertained  hy  the  parties  In 
arriving  at  the  separate  agreement  between 
the  respective  parties.  There  is  evidence  to 
the  effect  that  in  the  negotiations  between 
Mann  and  Semj  It  was  estimated  by  the 
parties  Chat  Henry,  after  paying  all  the 
amounts  provided  for  in  the  contract  be- 
tween them,  would  have  left  "somewhere  be- 
tween $6,000  and  $5,500,"  and  that  it  was 
understood  that — 

*^ettry  would  gat  the  White  note.  That  was 
the  basis  of  the  eomputatlim  and  baris  ot  set- 
tlement" 

[B]  AppellantB,  In  th^  motion  for  rehear- 
ing, lay  much  stres  on  the  fact  of  the  execu- 
tion of  the  first  contract  between  Mann  and 
White,  and  that  the  second  contract  made  a 
change  In  the  payee  of  the  note  to  be  exe- 
cuted by  White;  the  contention  b^g  that 
the  execution  of  the  second  coirtract  thus  in- 
dicated a  purpose  to  change  th&  ownership 
of  the  note  In  question.  It  does  not  appear 
that  the  second  contract  was  substituted  for- 
the  first.  The  first  contract  was  rescinded, 
and  negotiatloDs  entirely  abandoned,  pre- 
sumably on  account  of  the  complication  In 
Mann's  title  to  the  land.  Tbe  .second  con- 
tract was  executed  on  renewal  of  negotia- 
tions, and  a  number  of  its  provisions  differed 
from  those  of  the  former  contract,  so  that  it 
Is  to  be  regarded  as  an  entirely  independent 
contract  If  the  first  contract  had  been 
merely  changed  for  the  purpose  of  making 
a  diange  In  the  payee  of  the  note,  such  fact 
might  tmd  to  materially  strengthen  the 
contention  that  It  was  Mann's  Intention  to 
make  the  note  his  wife's  separate  property. 
But,  as  we  have  stated,  this  was  evidently 
not  the  primary  purpose  of  the  parties.  As 


we  stated  in  the  ori^boi  i 
fact  that  Mann  proposed 
the  name  of  the  wife  he  j 
Indicate  an  intention  to 
her  s^wrate  property.  i 
mlns,  224  S.  W.  904,  an  i 
this  "fact  is  not  of  itself  si 
tbe  presnmptioo  that  the 
monity  property,  and  w<  I 
facts  as  to  the  execution  i  t 
and  then  later  the  seconc  ! 
tlonal  testimony  that  is  ; 
a  finding  of  such  an  intei  i 

[I,  7]  But  appeUantaf  a  I 
require  us  to  go  this  far.  ' 
requested  a  peremptory  1 
Mann's  favor,  and  move< 
the  verdict  of  the  jury  oe 
was  conclusively  shown 
created  a  s^tarate  Intraet 
Mann,  and  th^  aarignm 
the  claim  of  error  in  th 
lants'  podti<NDi  in  these  i 
as  to  Mann's  Intention  wa 
Jury,  and  none  requested  | 
the  evid^ce  merely  presei  i 
the  Intention  of  Ed  F.  Mi  . 
firm  tbe  Judgmoit  on  thi 
court  would  have  b^en  aut  i 
such  Issue  in  the  absence  < 
submission.  B.  O.  8.  ar 
true  that  the  facta  we  have  : 
clent  to  indicate  an  intent  i 
rate  interest  In  the  propei  ; 
we  do  not  think  that  It  c  i 
they  conclusively  show  st  l 
addition  to  the  general  pre  i 
property  was  community, 
facts  that  have  a  tendency  I 
husband's  Intention  was  to  i 
the  subject,  at  least  until 
of  the  contract  Tbe  conti  i 
ecutory,  and  much  else  ren  e 
by  the  husband  tbereondw  i 
consummated.    His  subeec : 
posing  of  the  note  has  son  ; 
dicate  his  original  intentloi 
of  the  property.   Smith  v.  I 
325-326,  67  Am.  Dea  622;  1 1 
mlns,  224  S.  W.  005.   We,  : 
our  original  conclusion  tb  i 
ments  should  be  overruled. 

If  tbe  facts  required  a  fli  i 
the  husband's  intention  to  z  i 
pr<^)erty  to  Us  wlf^  a  i 
would  remain  as  to  whethe: 
executed  and  accepted  as  li 
but  the  cmiclusions  already- 
it  unnecessary  to  ooDSlder  si 

Tbe  motions,  except  in  sc> 
sustained  by  the  additional 
in  made^  are  overruled. 
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CONNECTICUT  FIRE  INS.  CO.  at  (U.  v. 
FIELDS.    (No.  1878.) 

(Court  of  CUtU  Appeal!  of  T«xai.  Anarfflo. 
Jan.  4,  1922.) 

1.  InsunuMB  ^=3l3l  (■}— Oral  agreement  to 
insure  against  Are  Is  complete  and  binding 
contraot. 

An  oral  agreement  to  insure  against  fire, 
being  presumed  to  be  made  in  contemplation 
of  a  policy  containing  the  terms  and  conditions 
in  cnstomary  us*  and  impliedly  to  adopt  the 
same,  Is  a  complete  and  binding  contact. 

2.  Insurance  €==>I28(I) — Company  refusing  to 
Issue  policy  eontemplated  by  agreement 
waives  right  to  rely  on  condition  it  miglit 
have  Inertad. 

An  inanrance  company  wbidi  makes  a  vaiia 
oral  agreement  to  issne  a  policy,  but  there- 
after wrongfully  fails  or  refuses  to  do  bo  and 
denies  that  any  contract  exiats,  waives  the 
right  to  rely  on  conditions  it  might  have  insert- 
ed in  the  policy. 

3.  Appeal  aid  error  «s»930(3)— Issnea  not 
sBbmltted  prMumori  fnind  In  appellee'a  favor. 

In  an  action  on  a  parol  contract  of  insur- 
ance, where  the  isaaes  as  to  whether  the  per- 
son with  whom  the  contract  was  made  was  the 
agent  of  ^e  company  and  whether  the  latter 
ratified  the  contract  were  not  submitted  to 
the  jury,  it  must  be  presumed,  on  appeal  from 
a  judgment  for  plaintiff,  that  the  court  found 
them  in  his  favor,  if  there  is  evidence  to  sus- 
tain such  findings. 

4.  losttraaoe  «s989--8ab«i«nt  has  same  powtr 
to  Mad  inasrar  as  has  agent 

A  person  empowered  by  an  authorized  agent 
to  represent  him  in  negotiationa  for  insurance 
has  the  same  power  to  Und  insurer  as  has 
the  agent 

5.  Insvranoe  «e»I28(2)— In  anit  on  oral  eon- 
traet  to  fnsarsr,  plaintiff  mqr  reoovor,  though 
polifly  did  not  oovor  loss. 

In  a  suit  on  an  oral  contract  to  issne  a  fire 
insurance  policy  covering  standing  grain, 
plaintiff  oould  recorer,  though  the  policies 
thereafter  issued  did  not  cover  ataBding  grain. 

6.  Insnranoe  «a9l3l  (2)— Agent's  aathority  to 
naka,  and  eompany's  ratlfleaHon  of,  oral  eon- 
traot  Cto  Insare  held  oslaMlshed. 

Under  Yemen's  Sayles'  Ann.  Civ.  St  1914, 
art  4961,  an  insured  who,  when  he  orally 
contracted  for  insurance,  paid  the  premium  to 
the  agent,  who  paid  it  to  another,  who  issued 
policies  pursuant  to  an  arrangement  betweeu, 
them,  could  recover  on  such  cuntract,  where 
no  part  of  the  premium  was  repaid  or  tendered 
to  insured;  the  authority  of  the  agents  to  make 
the  contract  and  the  ratification  thereof  by 
the  company  being  estaUiehed. 

7.  Insurance  «=>I28(2)— In  suit  on  oral  con- 
tract to  Insure,  plaintiff  need  not  seek  refer- 
matloR  of  policies  Issued  pursuant  thereto. 

In  a  suit  ou  an  oral  contract  to  insure, 
plaintiff  need  not  seek  reformation  of  policies 
issued  pursuant  thereto. 


8.  Judgment  «=»256(5)— On  Jury's  Hading  that 
Insured  oould  recover  against  company,  court 
was  warranted  la  finding  oonpaHy*s  agent  was 
not  liable. 

In  an  action  on  an  oral  contract  to  insure, 
where  plaintiff  prayed  for  judgment  against 
the  agent  with  whom  the  contract  was  made 
only  in  the  event  he  was  not  (mtitled  to  recover 
against  the  company,  the  court,  on  the  jury's 
finding  that  he  was  entitled  to  recover  against 
the  company,  was  warranted  in  finding  the 
sgent  not  liable  and  In  entering  judgment  ac- 
cordingly. 

9.  Appeal  and  error  ^sb880 (3)— Appellant  mny 
not  oonpJaln  of  Jndgmoat  far  aodafaadaat 

Where  appellant  was  liable  to  the  plaintiff 
in  the  action,  be  could  not  eooq^laia  that  jndg^ 
ment  went  for  bis  agent,  who  was  a  eodefend- 
ant 

10.  Trial  «=9352(4)— No  error  la  refasai  ta 
require  flndiag  of  total  valaa  ol  lasnrad  prop- 
erty at  time  of  fire  where  eolasaraaea  olaoae 

not  pleaded. 
In  an  action  on  an  oral  contract  to  insure 
against  fire,  where  defendants  did  not  plead 
a  100  per  cent,  coinsurance  clause  contuned  in 
the  polideg  subsequently  issued,  and  aUeged  no 
breach  thereof,  the  court  did  not  err  in  refasing 
to  require  the  put  to  find  the  total  valne  of 
tbe  insured  property  at  the  time  of  the  fire. 

11.  insnrance  ^335(2)— Itemized  Inventory 
of  quantity  and  kind  of  grain  on  hand  not  re- 
qolred  aader  polloy  covering  standing  grata 
baraed. 

Uiidv  a  ptiXkj  ooveiing  grain  landing  In 
the  field  or  in  shocks,  pro<^  by  inaored  of  tbe 
Bomber  of  acres  thereof,  the  average  yield 
per  acre,  the  number  of  acres  burned,  the  price 
and  grade,  and  the  name  of  the  purchaser  of 
that  aold,  was  sufficient  to  satisfy  the  require- 
ment of  a  record  warranty  clause  that  insured 
take  a  complete  itemized  inventory  of  the  ex- 
act quantity  and  kind  of  grain  on  liand;  it  be- 
ing impossible  to  comply  with  such  requirement 
until  the  crop  had  been  thresbed,  weighed,  and 
graded. 

12.  lasuranoe  «s»598— Insured  held  eatltlsd  ta 
,  recover  Interest  tram  data  of  fire. 

In  an  actioa  on  an  oral  contract  to  insure 
against  fire,  where  policies  Issued  pursuant 
thereto  were  not  made  exhibits  to  defendant's 
answers,  and  the  latter  did  not  plead  that  they 
provided  that  payment  be  made  60  days  after 
proof  of  loss,  plaintiff  could  recover  interest 
from  the  date  of  the  fire. 

13.  Insurance  <^=>661~Evldence  of  whole  loss 
sustained  admissible  where  plaintiff  had  other 
Insurance. 

Tn  an  action  on  an  oral  contract  to  insure 
against  fire,  where  plaintiff  had  other  insurance 
on  the  same  property,  evidence  was  admissible 
showing  the  amount  of  the  whole  loss  sus- 
tained, since  defendants  would  be  liable  for 
only  their  proportitmal  part. 

14.  Apipeal  and  error  ^(033(3)— Evldeaee 
that  other  Insurance  companies  paid  propor- 
tional parts  of  loss  held  harmless. 

In  an  action  on  an  oral  contract  to  insure 
against  fire,  where  there  was  no  confiict  in  the 
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oridence  as  to  plaintiffs  right  to.  recover  the 
Amount  for  which  judgment  was  rendered,  er- 
ror, if  any.  In  permittiog  plaintiffs  to  show 
that  other  companieB  with  which  he  had  insnr- 
anee  on  tbe  aame  property  had  paid  their  pro- 
pordonal  parts  of  the  loss  wsa  hannless,  being 
In  favor  of  defendants. 

15.  EvIdeaM    «=>I2I(2),  244(8)— Coa versa- 
HOM  between  Imared  and  defendaafs  agent 
and  between  Utter  and  acent  by  wben  MlU 
olea  were  written  held  adnlaalMe  m  ree  testa 
er  ndnlselena. 
In  an  action  on  an  oral  contract  to  insure 
against  fire,  evidence  of  conversations  between 
plaintiff  and  the  agent  wiUi  whom  the  contract 
was  made  and  between  the  latter  and  the  agent 
by  whom  policies  were  subsequently  written 
held  admissible  as  part  of  the  res  gestte  or 
as  admissions  by  defendant's  agents. 

Appeal  from  District  Ooort,  Carson  Coun- 
ty, W.  R.  Ewlng,  Judge. 

Ac&a  by  J.  W.  FleldB  against  the  Con- 
necticut Sire  Insurance  Company  and  oUiers. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal Affirmed. 

Thompsoa,  Knight,  Baker  &  Harria  and 
Will  0.  Thompson,  ail  of  Dallas,  for  appel- 
lants. 

Cbas.  0.  Cook,  of  Pampa,  for  appelle& 

HALL,  J.  The  defendant  In  error,  J.  W. 
Fields,  as  jdalntifl  below,  filed  separate  suits 
against  the  Connecticut  Fire  Insurance  Com- 
pany and  the  Northern  Assurance  Company, 
Joining  In  eadi  auit  G.  G.  Ordway  and  C.  B. 
HedrlA.  By  agreement  these  suits  were  con- 
solidated and  have  been  tried  and  appealed 
as  one  action.  As  against  each  defendant 
plaintiff  allied  that  on  July  7,  1919,  he 
owned  certain  lands,  which  be  described,  and 
the  wheat  situated  thereon,  a  part  of  which 
was  standing  in  the  fields,  and  part,  having 
been  eat,  was  in  stadcs  and  shocks;  that,  be- 
ing desirous  (tf  tnsnring  it,  he,  for  that  pur- 
pose, applied  to  tlie  defendant  Hedrick  for 
fire  Insnrance  vpoa  all  of  the  wheat  In  its 
then  CMidltimi,  and  was  informed  that  Hed- 
rlck  was  an  Insurance  agrait  and  would  in- 
sure the  wheat  as  then  situated  in  the  sum 
of  $26,400  as  to  one  section  and  ¥10,000  as 
to  another  section;  that  plaintiff  then  paid 
fledilcfc  on  that  date  the  entire  premium 
■  due  for  insurance  in  that  amount  for  a  pe- 
riod of  30  days;  that  Hedrlck  Informed  the 
plaintiff  that  said  insurance  for  the  amount 
mentimed  would  gp  into  effect  Immediately 
for  the  period  named;  that  Hedrlck  then 
lived  at  'White  Deer,  in  Carson  county,  Tex., 
where  section  13;  which  was  a  part  of  the 
land  Involved,  was  situated;  plaintiff  ex- 
plained to  Hedrlck  that  a  large  part  of  the 
wheat  was  standing  uncut,  and  that  It  would 
have  to  be  Insured  while  standing  in  the 
field;  on  this  date  Hedrlck  had  an  arrange- 
ment and  contract  with  Ordway,  who  was  en: 


gaged  In  the  Insurance  business  in  AmarlUo, 
as  agent  for  various  companies,  by  the  terms 
of  which  Ordway  was  to  issue  policies  on  or- 
ders from  Hedrlck  and  had  agreed  to  Issue 
policies  on  grain  cut  or  uncut,  In  granaries, 
bins,  threshed  or  unthreshed,  or  while  stand- 
ing In  the  field.  On  the  date  mentloneU,  af- 
ter plaintiff  had  paid  the  premium  for  the 
whole  amount  of  .insurance  to  Hedrlck,  the 
said  Hedrlck  phoned  Ordway  at  Amarillo  and 
instructed  him  to  Issue  a  fire  policy  on  plain- 
tiff's wheat  In  the  aggregate  of  $36,400  cover- 
ing any  part  of  section  13,  at  which  time 
It  was  understood  between  them  that  plain- 
tiff's wheat  on  section  13  was  partially  stand- 
ing in  the  field  and  partially  cut  and  in 
shocks;  that  on  July  9th  defendant  Ordway 
issued  four  policies  covering  the  wheat  on 
section  18,  one  for  $6,400  In  the  Standard 
Insurance  Company,  one  for  $1,000  In  the  In- 
tematloual,  and  one  for  $S,000  in  each  of  de- 
fendant companies;  Ordway  on  that  date 
mailed  them  to  Hedri^  at  White  Deer,  and 
Hedrlck  paid  Ordway  the  premiums  due  on 
the  policies  on  July  7th;  that  Hedrlck  re- 
ceived the  policies  in  White  Deer  about  2 
p.  m.  Jul^  0th,  but  did  not  open  the  enve- 
lope containing  them  until  July  llUi;  on 
July  lOth  about  2  o'clock  p.  -  nL  the  wheat 
standing  on  section  13  was  burned  and  60 
acres  of  it  was  destroyed,  resulting  in  a  loss 
of  $4,061.28;  that  thereafter,  on  July  11th, 
Hedrlck  opened  the  Letter  from  Ordway,  and 
for  the  first  time  learned  that  the  pollciea 
had  not  been  Issued  as  agreed,  since  each  of 
them  cowffed  grain  in  buildings  or  in  stacks, 
but  did  not  cover  same  while  cnt  or  uncut; 
that  on  said  date  Hedrt^  communicated 
with  Ordwey,  infomdng  him  that  the  policies 
were  incorrectly  written,  which  was  admit- 
ted by  Ordway,  and  upon  the  letter's  dlrec- 
ti<m  Uiey  were  returned  to  him  to  be  omrect- 
ed  so  as  to  cover  standing  grain;  thereafter 
Ordway  returned  the  Standard  and  Inter- 
national policies,  amended  so  as  to  cover 
standing  grain,  but  delivered  the  defendant 
companies'  policies  to  them;  that  at  all  the 
times  herein  mentioned  Ordway  was  the  duly 
authorlEed  agent  of  each  of  the  companies; 
that  the  loss  by  fire  to  the  wheat  on  section 
13  was  $4,061.28,  the  total  insurance  being 
$26,400,  so  that  each  of  the  dtfendant  com- 
panies owed  the  plaintiff  $766.18 ;  on  the  Tth 
of  July  HedrltA  paid  Ordway  the  premium 
due  on  each  of  the  four  policies,  and  plaintiff 
had  at  no  time  agreed  that  the  same  should 
be  canceled;  plaintiff  gave  notice  of  loss,, 
and  it  was  agreed  between  Hedrlck  and  Ord- 
way that  the  policies  should  be  written  so 
as  to  cover  standing  wheat  still  uncut,  but, 
due  to  carelessness  on  the  part  of  Ordway, 
the  policies  were  written  so  as  to  cover  grain 
In  buildings  or  stacks  only,  and,  if  they  were 
not  80  written,  then  ttiey  were  fraudulently 
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VTltteai,  'With  file  tstentlini  and  for  the  pur- 
pose of  defnnding  ae  reeorerr  hy  plalntUE 
In  emat  of  fire;  at  13ie  time  the  policies  were 
epiAled  for  Eedrlck  and  Ordway-  knew  that 
the  wheat  on  aectltm  IS  was  standtog  and 
nncDt,  and  that  the  idaintltr  desired  Insor- 
ance  upon  same  In  ttiat  condition;  that  plain- 
ttfl  has  compned  with  the  sC^latlons  In  the 
policies  and  Is  entitled  to  his  deht. 

Each  of  the  companies  filed  a  like  answer, 
containing  g^ieral  and  special  exceptions, 
general  denial,  and  spedally^  alleging  that 
its  policy  was  A>r  the  sum  of  $5,000  for  the 
term  of  one  month  from  J^ly  9,  1819,  on 
grain  of  all  kinds,  in(dudli«  sacks  and  bags, 
owned  and  held  by  the  assured  In  trust  or  on 
commission  or  on  Joint  account  of  others,  or 
held,  but  not  dellTered,  only  while  contained 
In  buildings  or  stacks  on  farm  and  sltoated 
on  section  13,  block  7,  Carson  county,  Tex. 
They  farther  specially  set  out  two  para- 
graphs of  the  grain  record  warranty  clause 
and  stated  that  a  100  per  cent,  coinsurance 
clause  was  contained  In  the  policies,  and  al- 
leged that  the  loss  by  Are  occurred  to  stand- 
ing grain,  and  did  not  occur  to  grain  In  the 
condition  described  in  the  policy,  and  that  the 
policy  never  took  effect  as  to  any  gu(^  prop- 
erty; that,  if  mistaken  in  this,  it  still  would 
not  be  liable  on  account  of  the  breach  of  the 
record  warranty  clause  contained  In  the  pol- 
icy. It  specially  denied  the  allegations  of 
fraud  and  mistake,  and  alleged  that,  if  plain- 
tiff had  any  conversation  with  any  person 
which  contemplated  the  issuance  of  a  written 
policy  in  the  usual  form,  Its  policy,  If  writ- 
ten in  the  usual  form,  does  not  cover  any 
such  property  nor  loss  as  is  set  out  by  the 
plaintiff,  and  should  not  be  reformed.  Ord- 
way answered  1^  general  demurrer  and  g«i- 
eral  denial,  and  denied  the  aUegatlons  of 
fraud  and  mistake  In  the  Issuance  ol  the 
policies. 

The  plaintiff,  by  supplemraital  petition,  spe- 
dally  alleged  that  the  policies  of  the  defend- 
ant were  never  delivered  to  him,  notwith- 
standing he  paid  the  premium;  that  the  fire 
occurred  on  the  lOtb  day  of  July,  before  Hed- 
rlck  lecelved  the  policies;  that  plaintiff  had 
never  received  them,  and  does  not  know  their 
contenta ;  that  he  has  complied  with  all  their 
conditions  and  has  givat  the  required  notice 
of  loss;  that  he  k^t  a  true  and  correct  rec- 
ord of  the  wheat  on  sectlcm  13  and  a  set  of 
books,  as  required  by  the  policy;  that.  If  he 
is  mistaken  In  dila,  then  he  kept  a  record  of 
the  nund>er  of  acres  aa  section  13,  and  a  rec- 
ord of  the  wheat  sold  off  of  the  land  b^ore 
the  fire,  a  record  of  ttie  number  of  acres  de- 
stroyed by  the  fire,  a  record  of  the  average 
number  of  bushels  raised  oa  the  other  land 
on  this  section  contiguous  to  the  destroyed 
area,  and  also  k^t  a  record  of  tha  average 
yield  on  section  13  and  of  the  market  value 
and  price  per  bushel  of  the  wheat  s<dd  off  of 
sectim  i;^  and  thartfora  has  substantial^ 


cfflnplled  with  the  regntrements  of  the  record 
clause;  that  at  the  time  ^  Qie  fire  the  wheat 
was  not  graded,  bat  was  standing  and  oncat, 
and  In  its  then  ccmdltton  it  was  not  capable 
of  b^g  graded;,  that  the  dfifendant  bad  de- 
nied liability,  and,  because  Hedrick  and  Ord- 
way knew  that  the  grain  was  standing  and 
uncut  and  in  ghocks*  defendant  is  estopped 
to  deny  ilabtUty  on  acoonat  of  well  irtieat 
being  uncut. 

Plaintlflt  also  filed  a  trial  ammdment  ally- 
ing that  on  July  7,  1919,  and  at  aU  times 
mentlfmed  In  plalntUFs  petition,  Hedrl<^  was 
the  agent  of  the  defendant  Gonnectltut  Fire 
Insurance  Oompapy;  that  said  Insurance 
company  ratified  and  adopted  the  acts  of  the 
said  defendant  Hedrick;  that  it  had  held 
Hedrick  out  as  Its  agent  and  clothed  him 
with  authority,  both  express  and  Implied,  to 
solicit  fire  insurance  for  it ;  tttat  it  ratified 
the  acts  and  conduct  of  said  Hedrick  ih  every 
particular  and  received  the  premiums  whldi 
had  been  paid  Hedrldc  on  the  policies. 

There  was  a  peremptory  instruction  in  fa- 
vor of  Ordway.  No  charge  whatever  was 
given  with  reference  to  Hedrick.  In  response 
to  special  interrogatories  the  jury  foimd:  (1) 
That  Ordway  agreed  with  Hedrick  that  the 
former  would  write  the  Insurance  policies 
for  plaintiff  to  cover  both  cut  and  uncut 
grain  In  the  S^d;  (2)  that  the  total  amount 
of  plaintiff's  loss  by  reason  of  the  fire  was 
$4,061^;  &)  that  other  Insurance  compa- 
nies had  paid  plaintiff  on  his  loss  $2,522.93, 
and  that  the  total  loss  of  plaintiff,  exceeding 
the  amount  of  Insurance  already  rec^ved  by 
him,  was  as  to  the  proportionate  amount  of 
the  liability  of  eacli  defendant,  |7e8.ia 
Judgment  was  entered  accordingly. 

[1]  Appellants,  it  seems,  have  briefed  this 
case  under  the  mistaken  impression  that 
plaintiff's  action  Is  based  upon  the  written 
policies.  As  we  construe  the  plaintiff's 
pleadings,  he  seeks  to 'recover  upon  a  parol 
contract  of  insurance.  It  Is  true  that  in  his 
testimony  he  admits  that  he  expected  poli- 
cies in  the  usual  form  to  be  subsequently  Is- 
sued and  delivered  to  him,  but,  as  stated  in 
Chenier  v.  Insurance  Ca,  Aww,  Cas.  1914D, 
653,  note: 

"It  Is  wen  settled  that  an  oral  agreement  to 
insnre  against  fire  la  presumed  to  be  made  In 
contemplation  of  a  policy  ccotidiifav  the  terns 
and  conditions  in  customary  use,  and  impliedly 
to  adopt  the  same,  and  It  is  on  this  gronnd  that 
soch  agreements  are  BDataioed  as  complete  and 
binding  contracts." . 

See,  also,  Dalton  v.  Norwich  Union  T.  L 
Society  (Com.  App.)  213  S.  W.  231. 

[2]  It  B{>pears  firom  the  record  that  poli- 
cies were  never  Issued  and  delivered  in  ac> 
cordanoe  with  the  parol  contract,  and  it  is 
declared  In  the  note  to  Ohe[iier  Insurance 
Co.,  supra,  654,  that — 

"By  the  great  weight  of  authority,  tf  a 
insuranee  company  makes  a  valid  oral  agree- 
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ment  to  issue  and  thereafter  wrongfollr  fails ' 
or  refuses  to  Issue  the  policy  contemplated  by 
the  a^eemient,  and  denies  that  any  contract  of 
insurance  eziats,  it  thereby  waives  the  ri|^t  to 
rely  on  the  conditions  which  by  implication 
txom  the  «nl  agreement  it  mifbt  ri^ttolly 
have  inserted  In  nieh  policy." 

We  conld  rest  the  deddoo  <rf  this  cam  up- 
on this  nfle  la  eo  far  u  the  defendants  have 
pleaded  the  record  warranty  dauae  and  the 

hreach  tbecwt  as  a  defense  If  the  iiialntift 
bad  set  up  the  defendants  denial  of  the  crai- 
tract  and  tbelr  failure  to  Iwae  and  deliver 
the  poUdea  aa  a  waiver  ai  nudi  warranty. 

[S,4]  Many  of  tJie  48  ivepodtlona  urged 
by  the  antellanta  are  predicated  uptm  the  ae- 
somptlim  that  Hedriek  waa  ^ot  ahown  to  be 
the  agent  of  elQier  of  the  companleB.  Thia 
Issue  was  not  aatnnltted  to  the  jury,  and  in 
support  of  Qie  jadgmoit  we  must  presume 
ttiat  the  court  fMmd  Hedrldc  to  be  such 
agent,  since  there  is  svidouce  In  Uie  record 
which  would  BUBtein  the  flnding  as  well  as 
a  xnresnmed  finding  that  the  d^endanta  bad 
rattfled  the  cmtraet  whtidi  plalntjfl  made 
with  Hedriek.  It  was  sbown  tibat  Etodrlck 
ivas  an  insurance  agent.^  reprosoottpg  •evm'al 
companies  at  White  Deer;  that  indor  to  the 
date  of  the  contract  sued  upon  be  had  ar- 
ranged with  Ordway,  who  waa  tbe  agmt  of 
the  defendants  at  Amarlllo,  to  write  Insur- 
ance upon  grain  when  requested  by  Hedriek 
to  do  so;  and  that  In  parsaanoe  to  such  pre- 
vious agreement  wltli  Ordway  the  two  poli- 
cies were  written.  It  baa  been  held  bf  this 
court  In  Austin  Fire  Insurance  Oa  v.  Brown, 
160  S.  W.  073,  that  a  person  empowered  by 
an  authorized  agent  to  represent  him  In  ne- 
gotiations for  insurance  has  the  same  power 
to  bind  Insurer  as  lias  the  agent  This  being 
the  state  of  the  record,  it  wlU  not  be  neces- 
sary for  us  to  discuss  those  assignments 
raising  the  question  of  Hedrick's  authority 
to  make  the  contract,  since  the  appellants 
are  precluded  by  the  judgment. 

[6]  The  first  proposition  urged  is: 

"Since  the  insurance  did  not  cover  standing 
grain,  the  plaintiff  shouM  not  recover  In  the 
trial  coart." 

Tbo  policies  writt^  by  Ordway  and  sent 
to  Hedriek  did  not  cover  standing  grain,  but, 
as  above  stated,  plaintiff  did  not  sue.  upon 
the  polides.  His  suit  was  upon  the  oral  con- 
tract, which  expressly  covered  stending 
grain,  toother  with  a  small  amount  which 
bad  been  cut  and  was  at  that  time  in  shocks 
on  the  inouisee.  It  is  settled  law  that  parol 
contracte  of  Insurance,  In  t^e  absence  of  any 
statutory  provision,  or  iirovlslon  In  tbo  char- 
ter of  the  corporation  prohibiting  them,  are 
valid.  Giouers'  Mutual  Underwriters  Asso- 
ciation V.  Fisher.  222  S.  W.  28S;  Brother^ 
hood  B.  R.  Trainmen  v.  Cook,  221  s.  W. 
1049;  26  C.  J.  43-46;  14  B.  0.  L.  880,  S  66. 
In  the  authority  last  dted  it  Is  said: 


"The  autboritiea  are  agreed  tliat,  in  the  ab- 
sence of  a  statute  to  the  contrary,  of  whicb 
there  are  examples,  an  oral  contract'  of  insur- 
ance which  contains  all  of  the  elements  essen- 
tial  to  a  contract  is  valid." 

Id.  881,  i  66,  decburea  thi^t— 

'Notwithstanding  some  authority  to  the  eon- 
tracy,  It  is  generally  held  that  an  agent  with 
power  to  make  and  issue  polides  may  agree 
orally  for  temporary  insurance." 

To  the  same  effect  is  26  O.  J.  46,  f  36,  clt< 
ing  numerous  authorities  from  this  and  oth- 
er Jurisdictions. 

[I]  It  la  admitted  in  the  record  that  Ord- 
way vras  the  agent  of  the  defendants.  Un- 
Aet  the  provisions  of  V.  8.  C.  S.  art  4961, 
and  in  view  of  the  evidence  showing  that 
plaintiff.  Fields,  paid  the  premium  at  the 
time  he  entered  into  the  oral  contract  with 
Hedriek,  that  Hedriek  paid  such  premium  to 
Ordway,  and  that  no  part  of  It  has  ever  been 
repaid  or  tendered  to  plaintiff,  the  issue  of 
the  authority  of  Hedriek  and  Ordway  to 
make  the  identical  parol  contract  sued  upon 
and  its  rattfleation  by  the  defendants  Is 
placed  beyond  controversy.  Austin  Fire  In- 
surance Co.  V.  Brown,  supra ;  26  O.  T.  65-70, 
($  66-68.  We  therefore  overrule  the  first  as- 
signment, since  by  the  express  terms  of  the 
parol  contract  the  iiisnrance  was  of  grain 
standing  uncut  In  the  field. 

[7]  It  Is  insisted  by  the  third  and  eighth 
propositions  that,  because  idalntlfr  did  not 
pray  "for  a  re#ormati<m  of  the  policy  sued 
on,"  he  Is  not  entitled  to  recover.  It  Is  a  suf- 
■fldeut  answer  to  these  assignments  to  say 
that  the  suit  is  net  baaed  upon  the  policies, 
and  it  has  been  expressly  held  in  this  stete 
that,  where  the  suit  is  upon  an  oral  con- 
tract, plaintiff  la  not  required  to  se^  refor- 
mation, ^tna  Insurance  Co.  v.  Brannon,  9d 
Tex.  391,  89  S.  W.  1058,  2  L.  R.  A.  (N.  S.) 
648,  13  Ann.  Cas.  1020;  National  Union 
Fire  Insurance  Co.  v.  Patrick,  198  S<  W. 
lOGO. 

The  fourth  proposltkni  Is  disposed  of  by 
the  statement  that  Sampson  testified  that  he 
heard  Hedriek  phone  Ordway  to  Issue  the' 
policies  so  as  to  cover  wheat  that  was  uncut 
as  well  as  cut  and  In  shocks,  stacks,  or 
buildings.  A  letter  from  Ordway  to  Hedriek 
of  July  rth  was  admitted,  in  which  Ordway 
stated  tdiat  he  had  Issued  the  polides  under 
the  authority  given  him  in  the  summer  of 
1917.  It  seems  that  this  authority  had  not 
been  revoked  at  the  time  tlie  policies  were 
issued. 

[1, 91  It  is  sofilclently  alleged  In  plaintlfl's 
pleadings  that  Hedriek  was  the  agent  of 
the  Nortbem  Assuraace  Company.  It  is 
Insisted  under  several  propositions  that, 
since  the  verdict  of  the  jury  does  not  dispose 
of  the  plaintiff's  action  against  Hedriek,  It 
is  not  sufficient  to  support  the  Judgmoit  la 
ills  favor.  The  question  of  Hedrick's  liabil- 
ity, like  the  Issue  ot  his  agen<7,  was  not  sub- 
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mitted  to  the  Jorj.  Plaintiff  prajed  for 
Jnd^oent. against  Hedridc  011I7  in  the  event 
that  It  abioald  be  found  that  he  was  not  en- 
titled to  recorer  against  the  companies.  The 
effect  o£  the  Jury's  findings  is  that  he  was 
entitled  to  reoorer  against  the  companies. 
Upon  such  findings  the  ooort  was  warranted 
in  finding  that  Hedrick  was  not  liable  and 
in  eoteEliv  Judgment  accordingly.  This  is 
a  matter  of  irtiicib  Bedrick  al<tte  would  have 
the  tight  to  eompliUn.  May  t.  Marttn,  SS2 
Tex.  ClT.  App.  132,  78  S.  W.  S4a 
[II]  The  tenth  pnqioaition  is: 

"Since  the  policies  sued  on  contained  tbe  100 
per  cent  coininnnce  clanse,  and  the  pltintifi 
alleged  there  was  926,400  instuanee  upon  tha 
property,  and  bis  evidenee  raised  the  issue 
that  there  was  more  value  at  risk  that  such 
amount,  the  trial  court  erred  in  refuBing  the 
fifth  requested  dbarge,  which  provides,  'What 
was  the  total  value  of  all  the  wheat  standing 
and  cut  on  section  13  at  the  time  of  the  fireT'  " 

This  pn^Mmitton  cannot  be  sustained  be- 
cause tbe  100  pw  cent  ctdnsarance  datue 
was  not  pleaded  aa  a  defcinse.  DeCmdants 
merely  mention  tbe  fiLct  that  the  polldea 
contained  such  a  clause,  but  the  danse  Itself 
is  not  set  out  in  the  answers,  nor  does  It  ap- 
pear as  an  exhibit  to  the  {deadlngs;  further- 
more, no  breach  of  tbe  clause  was  alleged. 

[11]  Appellants  insist  that  plaintiff  is  not 
entitled  to  recorer  because  he  has  breached 
the  record  warranty  clause.  The  two  para- 
graphs of  this  clause  relied  upon  are  pleaded 
as  follows: 

"(1)  The  assured  shall,  at  the  beginning  of 
ea<^  season,  if  the  premises  are  controlled  by 
the  assared,  take  a  complete  itemised  inven- 
tory showing  the  exact  quantitj  and  kind  of 
rice  and  grain  or  other  stock  on  hand,  and,  if 
same  has  been  gn^ed,  priced,  bought,  or  sold, 
wiU  preserve  an  exact  record  of  such  grade  or 
price. 

"(2)  The  assured  shall  also  keep  a  set  of 
books  and  a  record  showing  the  exact  qaantity 
and  kind  of  rice  or  grain  and  other  stock  6»- 
positad  on  the  premises,  and  removed  from  the 
premises,  and,  if  any  of  the  rice  and  grain 
or  other  stock  is  graded,  bonght,  or  sold  by 
tbe  assured,  he  shall  produce  accurate  record 
of  the  grades,  quantities,  and  prices  invt^ved  in 
such  transactions." 

If  the  policies  had  been  issued  In  pursu- 
ance of  the  terms  of  the  parol  contract  cot* 
ering  grain  not  cut  or  in  shocks,  so  much  of 
said  clauses  as  are  applicable  to  the  facts 
would  have  required  that  plaintiff  keep  an 
exact  record  of  the  grade  and  price  of  all 
wheat  sold  and  removed  from  the  premises. 
It  clearly  an^tears  from  the  record  that  this 
has  been  dona  It  is  difficult  to  understand 
how,  under  a  policy  covering  grain  standing 
in  tbe  fie^  or  In  shocks  in  the  field,  the  in- 
sured could  "at  the  beginning  of  the  season 


take  a  complete,  Itemized  iuTeutory  showing 
tbe  exact  Quantitr  and  kind  of  grain  on 
hand.**  This  requirement^  in  tbe  nature  of 
things,  could  not  possibly  be  ccnapUed  with 
Until  the  crop  had  baas  tbredied.  wtitfted. 
and  graded.  We  most  therefore  construe 
the  da  use  in  this  particular  to  be  Inapplica- 
ble under  the  contract  sned  upon,  and  a  fall- 
ore  to  comply  with  It  cannot;  of  course,  am- 
stltute  a  defense.  PlalntUTs  proof  showed 
the  number  of  acres  of  wheat  In  section  13. 
the  avarage  yiaUl  per  acre,  the  number  of 
acres  bomed,  and  the  price,  grade,  and  tiie 
name  of  the  purdiaser  (Ml!  all  wb^  sold. 
This  Is  snillclent  to  sattal^  the  regiuirunenta 
oC  the  clause  In  question. 

[II]  Tlie  policies  were  not  made  extdUts 
to  defendants'  answers,  nor  did  th^  plead 
that  the  pollciee  In  eontem^ation  of  the  par- 
ties provided  that  payment  should  be  made 
00  days  or  any  other  time  after  pnot  ttf  loss ; 
in  fact,  tlkere  Is  no  allegation  whaterer  aa  to 
proofs  of  loss  or  tbe  eztstence  of  any  snch 
proTisiati  In  tin  pcmdes.  Plalntlfl  la  thore- 
fwe  oitltled  to  recorer  interest  from  the 
date  of  ttxe  fire,  and  tbe  twen^-slzth  pn^w- 
sltlon  is  overruled. 

[13. 14]  It  was  shown  that  plalntlfl  bad 
other  insurance  upon  the  same  property,  and 
under  such  clrcnmstances  defendants  would 
be  liable  for  only  their  proportional  part  of 
tbe  total  loss.  Evidence  was  th^efore  ad- 
missible showing  the  amount  of  the  whole 
loss  sustained.  The  actlcm  of  the  court  In 
permitting  tbe  plaintiffs  to  show  that  the 
other  two  companies  had  paid  their  propov- 
tlonal  part  of  the  loss,  it  error,  is  harmless, 
since  there  is  no  conflict  In  the  evidence  sus- 
taining the  plalntUTs  right  to  recover  the 
amount  for  which  Judgment  was  ren'dered  lu 
bis  favor.  But,  If  It  should  be  held  error. 
It  fs  one  in  favor  of  the  defendants,  and 
they  cannot  complain. 

[li]  As  shown  by  several  assignments,  ob- 
jections were  made  to  evidence  of  conversa- 
tions between  plaintiff  and  Hedrick  and  to 
tbe  substance  of  cQOversatlons  and  corre- 
sponded oe  betweoi  Hedrick  and  Ordway,  re- 
lating to.  the  contract,  the  subject-matter 
thereof,  and  the  loss.  All  of  these  objections 
were  overmled,  and,  we  think,  propwly  so, 
because  they  are  a  part  of  the  res  gee^  or 
are  admissions  by  defendant's  sgents  and 
are  competent  evidence.  Fourteen  of  the 
48  propositions  advanced  in  tbe  brief  at- 
tack the  actton  of  the  court  in  admitting 
evidence  Introduced  to  show  the  agency  of 
Hedrick.  Since  under  the  record  his  ageiTcy 
Is  established,  and  tbe  issue  is  not  review- 
able. It  Is  unnecessary  to  consider  these  con- 
tentions. 

We  find  no  reversible  error,  and  tbe  Judg- 
ment is  affirmed. 


DigitigQd  by 


KF.AMKR  SmDICATE  v.  STSWABT 


793 


BEAMER  SYNDICATE  et  al.  V.  STEWART 
et  a).   (No.  6652.) 

(Court  of  aril  Appeals  of  Texas.    San  Anto- 
nio.  Jan.  11,  1922.) 

1.  Mortgagas  ^=>342-No  aHtotttute  trasteo 
na  Iw  avpslttted,  HiilMt  eriglRal  trvsln  ra- 
fasM  to  Mt 

There  can  be  no  enbatitDtlon  of  tniatees 
until  the  orifinal  trnstee  refuses  to  act  or  to 
perform  his  duty. 

2.  Judgment  •S==>256(l}— Jury  <S=»37— Court 
aaaaot  reader  new  decree  contrary  to  that 
rsadarad  m  verdlot  respoaslve  t*  leeaee. 

After  rendering  decree  on  a  verdict  re- 
sponatve  to  the  issues,  a  new  decree  directly 
opposite  thereto  is  not  anthorized,  since  it 
troidd  deprive  the  parties  of  the  right  of  trial 
by  a  jury  by  sabstitutiiig  the  finding  of  tbe 
court  for  that  of  the  jury. 

3.  Naw  trial  «=>28— Refusal  to  grant  aew  trial 
for  damages  after  specific  perforaiaaoe  de- 
cree rendered  Ineffeotlve  by  conveyance  to 
laaeceat  purchasers  held  error. 

Where  party  against  whom  specific  per- 
formance decree  was  rendered  had  conveyed 
land  to  innocent  purchasers  during  the  trial 
without  knowledge  of  adverse  parties,  so  that 
adverse  parties'  remedy  against  him  was  in 
peraonam,  conrt^s  refusal  to  grant  adverse 
i»arties  a  new  trial,  so  as  to  perndt  them  to 
proceed  ag^nst  such  party  for  damages  for 
breach  of  contract  Jteld  error. 

E^or  from  District  Court,  Hidalgo  Coun- 
ty; Hood  Boone,  Judge. 

Suit  by  the  American  Rio  (Jrande  Land  & 
Irrigation  Company  against  the  Beamer  Syn- 
dicate and  others,  In  which  tbe  named  defend- 
ant filed  a  cross-action  against  W.  B.  Stewart, 
who  filed  a  cross-action  against  tbe  named 
defendant,  plaintiff,  and  others.  Jnd^ent 
of  dismissal  as  to  plalutlGT.  From  the  judg- 
ment rradered  as  between  W.  B.  Stewart  and 
the  Beamer  Syndicate  and  others,  the  Bea- 
mer Syndicate  and  others  bring  errat.  Judg- 
ment reversed,  and  cause  remanded,  aa  to  al! 
parties  except  j^Intlff,  and  affirmed  as  to 
plaintiff. 

Don  A.  Bliss,  ot  Ban  Antonio,  and  W.  L. 
Dawson,  of  Mlsston,  for  plalntUEs  In  error. 

D.  W.  Glasscock  and  HcDanlel  &  Bounds, 
all  of  McAllen,  and  J.  P.  Clause,  of  Mercedes, 
for  defendants  In  error. 

COBBS,  J.  The  American  Rio  Grande 
I^nd  &  Irrigation  Company,  on  or  about  Au- 
^ist  10,  1912,  conveyed  to  John  T.  Beamer 
r*6  parcels  of  land  In  Hidalgo  coimty,  Tex. 
The  conveyances  were  made  in  separate  par- 
cels, with  water  contracts  for  irrigating 
the  lands,  and  providing  for  liens  thereon  to 
secure  the  water  charges.  The  lands  were 
partly  paid  for  in  cash;  John  T.  Beamer 
executing  faU  several  vendor's  liens  for  the 
deferred  pnrchaae  price. 


American  Rio  Grande  Land  &  Irrigation 
Company  filed  its  suit  in  the  district  court  of 
Hidalgo  county  for  the  enforcement  of  the 
lien  provided  for  in  said  deeds  for  the  collec- 
lion  of  about  $32,000,  deUnquent  water  tax 
claims  against  said  land.  The  petition  named 
as  defendants  the  Beamer  Syndicate,  an  re- 
press trust  created  under  the  provisions  of  a 
Conveyance  and  declaration  of  trust  dated 
June  15, 1916,  between  John  T.  Beamer,  gran- 
tor, and  W.  D.  Price,  John  T.  Moffit,  and 
otliers  too  numerous  to  mention,  which  In- 
cluded A.  J.  Summers,  trustee  in  the  deeds  of 
trust,  and  W.  E.  Stewart,  of  Jackson  county. 
Mo.  On  or  about  the  1st  day  of  July,  1919, 
the  American  Rio  Grande  Land  &  Irrigation 
Company  sold  the  vendor's  lieu  notes,  secured 
by  56  tracts  of  land,  to  W.  E.  Stewart,  ex- 
ecuting conveyances  passing  the  legal  title. 
W.  E.  Stewart  was  also  made  a  party. 

Beamer  SyncUcate  filed  cross-action  against 
W.  E.  Stewart,  and  W.  E.  Stewart,  In  his  an- 
swer to  said  cross-action,  filed  a  cross-action 
against  Beamer  Syndicate,  John  T.  Beamer, 
and  the  American  Rio  Grande  Land  &  Irriga- 
tion Company.  Prior  to  the  hearing  of  the 
case,  W.  E.  Stewart  paid  the  water  tax,  and 
the  suit  of  American  Rio  Grande  Land  &  Ir- 
rigation Company  was  dismissed,  with  JQie 
understanding  that  the  costs  were  to  be  paid 
by  W.  EL  Stewart,  but  In  drawing  the  decree 
it  omitted  to  tax  Stewart  with  the  costs,  and 
they  were  adjudged  against  Beamer  Syndi- 
cate. The  dismissal  of  the  American  Bio 
Grande  Land  &  Irrigation  Company  left  tbe 
real  Issues  to  be  determined  between  the  Bea- 
mer Syndicate  and  W.  E.  Stewart 

The  i^eadlngs  are  wtlr^y  too  long  to  set 
out  in  anything  like  detail,  bnt  sid»tantlally, 
as  we  gather,  it  Is  alleged  that  the  AmerioaA 
Bio  Grande  I«iid  &  Irrigation  Company  en- 
tered Into  an  agreement  with  the  trustees  of 
tbe  Beamer  Syndicate,,  in  the  form  of  a  let- 
ter, wher^  It  was  agreed  It  would  pay 
¥100,000.  to  be  deposited  to  Its  credit,  then 
proceed  to  foreclose  the  deeds  of  trust  liens 
on  the  lands  bg curing  the  vendor's  Hens,  and 
on  August  5,  1919,  that  b^ng  tJie  sales  day, 
tbe  Beamer  Syndicate  wouhl  purchase  tlie 
land  at  the  sale  and  execute  Its  note  for  all 
purchase  money  dxie  over  and  above  the 
$100,000,  and  thereby  the  tiUe  to  the  land 
would  be  vested  in  it,  subject  to  vendor's  lien. 
But  the  American  Rio  Grande  Land  Sc  Irri- 
gation Company,  having  sold  all  the  notes  giv- 
en it  by  John  T.  Beamer  to  W.  EX  Stewart,  by 
a  conveyance  of  the  superior  title,  retained  by 
the  said  American  Rio  Grande  Land  ft  Ir- 
rigation Company  In  the  said  deeds,  refused 
to  accept  the  said  paymrat  of  tbe  $16,200, 
and  directed  that  the  same  sboald  be  itald 
to  W.  B.  Stewart,  who  owned  said  notes. 
W.  E.  Stewart  reused  to  acc^t  said  paymmt 
on  tbe  notes,  and  declined  to  carry  oat  the 
agreeraoit  that  had  been  made  between  fl» 


^s>Tot  other  caiei  see  samtf  topic  aad  KBY-NUMBBB  tn  all  Key-Muiabered  Dlswti  wd  IndexM 


Digitized  by  Google 


796 


28A  SOUTHWBSTBBN  BBiPOBTBB 


CFex. 


American  Bio  Grande  Land  &  Irrigation 
Company  on  the  one  side  and  tbe  trustees  of 
the  Beamer  Syndicate  on  the  other  side.  The 
American  Bio  Grande  Laud  &  Irrigation 
Company,  after  It  had  assigned  and  transfer- 
red the  notes  to  W.  E.  Stewart,  requested 
Arthur  J.  Summers,  substitute  trustee  la  the 
place  of  Duval  West,  to  resign,  which  he  did 
In  response  to  said  request. 

W.  £.  Stewart  thereupon  appointed  Paul 
W.  Barron  substitute  trustee,  and  caused 
Barron  to  advertise  all  of  the  lands  for  sale 
in  accordance  with  the  terms  of  tbe  deeds  of 
trust,  to  take  place  at  the  courthouse  door  of 
Hidalgo  county  on  August  6,  1919.  The  said 
Paul  W.  Barron  appeared  at  said  courthouse, 
door  at  10  o'clock  a.  m.  on  said  August  S, 
1919,  and  announced  he  would  make  the  sales 
as  such  substitute  trustee.  The  Beamer  Syn- 
dicate and  Its  trustees,'  represented  by  W.  D. 
Price,  and  thdr  attorn^,  F.  W.  Seabury,  ap- 
peared and  protested  against  the  making  of 
said  sales,  and  there  and  then  offered  to  W. 
E.  Stewart,  who  was  present  In  person,  to 
carry  out  in  all  respects  the  agreement  that 
had  been  made  between  the  Beamer  Syndi- 
cate and  the  American  Rio  Grande  Land  & 
Irrigation  Company,  prior  to  the  time  that 
the  said  notes  had  been  sold  and  transferred 
unto  the  said  W.  E.  Stewart  by  the  Amer- 
ican Rio  Grande  Land  &  Irrigation  Company. 
The  said  W.  B.  Stewart  refused  to  carry 
out  said  agreem^t.  and  directed  the  said 
Barron  to  proceed  with  the  sales,  which  Qib 
said  Barron  did. 

W.  E.  Stewart  filed  his  second  amended 
original  answer  In  said  cause.  In  reply  to  the 
said  plea  over  against  him  of  the  said  Bea- 
mer Syndicate  and  their  trustees.  Stewart 
also  alleged  that  the  American  Rio  Grande 
Land  &  Irrigation  Com[>any  rescinded  the  con- 
tract of  sale  evidenced  by  the  deeds  made  by 
it  to  John  T.  Beamer,  and  that  the  effect  of 
this  was  that  Stewart  acquired  complete 
title  by  virtue  of  the  conveyance  of  said  su- 
perior tltlft  Stewart  further  alleged,  upon 
the  acquisition  of  said  notes  and  superior 
title,  he  rescinded  and  treated  as  rescinded 
the  John  T.  Beamer  deeds,  and  took  posses- 
sion and  control  of  said  lands,  and  claimed 
the  ownership  ever  since,  and  that  the  sale 
made  by  Paul  W.  Barron,  as  substitute  trus- 
tee, was  made  only  for  the  purpose  of  more 
fully  evld«iclng  upoa  the  records  the  resds- 
b1(ri  of  said  deeds  made  to  John  T,  Beamer, 
and  partially  removing  any  cloud  from  the 
title  to  said  lands  that  might  exist  by  reason 
of  the  readflsion  not  being  of  record,  and 
prayed  that  the  Beamer  Syndicate  and  Its 
trustees  tafcd  notbing  by  their  said  plea  over 
against  him. 

nie  Beenm'  Syndicate  and  Its  trustees 
filed  a  mrolemental  answo*  on  March  28, 
1921,  way  of  r^ly  to  the  answer  of  W.  E. 
Stewart,  ocmtalnlng  some  eKceptloDS,  and  es- 
pecially setting  up  facts  with  r^erenee  to 
tbe  salt  of  John  T.  Beamer  and  the  sale 


made  by  Alonzo  M.  &iyder.  Prior  to  the 
beginning  of  the  trial  before  the  Jury,  the 
plaintiff,  the  American  Rio  Grande  Laud  ft 
Irrigation  Company,  took  a  nonsuit  and  dis- 
missed its  suit  The  case  was  tried  before  a 
jury,  but  mtoa  the  conclusion  of  the  testi- 
mony tbe  judge  inatracted  the  Jury  as  fol- 
lows: 

"ton  are  Instncted  In  dils  eavn  to  retnm 
a  verdict  in  favor  of  the  Beamer  Syndicate, 
and  W.  D.  Pric^  John  T.  Moffit,  C.  J.  Fulton, 
Alonxo  M.  Snyder,  and  H.  C.  Tan  Meter,  trus- 
tees of  the  Beamer  Syndicate,  Ella  L.  McDon- 
ald, W.  A.  McDonald,  Nellie  G.  Knieger,  P.  E. 
Krueger,  Mattle  S.  Smith,  John  E.  Smith,  Delia 
Van  Meter,  H.  C.  Van  Meter,  Julia  Look, 
against  the  defendant  W.  E.  Stewart,  and  you 
will  return  a  verdict  in  favor  of  the  American 
Rio  Grande  Iduid  ft  Irrigation  Company  against 
the  parties  hertfnbsfore  nanudi  in  so  far  aa 
they  seek  any  affirmative  relief  against  tbe 
said  American  Bio  Grande  Land  ft  Irrigation 
Company." 

The  Jury  returned  a  verdict  In  accordance 
with  such  instruction,  and  a  lengthy  decree 
was  entered  thereon  by  the  court,  setting 
out  various  terms,  details,  and  agreements 
between  the  parties,  with  descrlptiott  of  all 
the  lands  in  controversy,  In  part  to  wit: 

'TFhat  *  *  *  the  conveyances  of  said  land, 
made  by  the  said  P.  W.  Barron  as  such  pur- 
ported trustee  onto  the  said  W.  B.  Stewart,  be 
and  the  same  are  hereby  set  aside,  canceled, 
aod  held  for  naught,  and  that  any  apparent  ti- 
tle conveyed  thereby  unto  the  said  W.  E. 
Stewart  be  divested  oat  of  the  said  W.  E. 
Stewart,  and  be  vested  back  in  the  said  Beamer 
Syndicate  and  the  tmitees  thereof,  W.  D.  Price, 
John  T.  Moffit,  C.  G.  Fulton.  Alonio  M.  Sny- 
der, and  H.  O.  Tan  Meter,  and  tb^  assigns. 
All  the  foregoing  described  lands  are  situated 
in  Hidalgo  comity,  Texas. 

"It  is  further  ordered,  adjudged  and  decreed 
by  tbe  court  that  the  contract  that  was  entered 
Into  between  the  American  Bio  Grande  Land  ft 
Irrigation  Company  and  the  Beamer  Syndi- 
cate on  January  2,  1919,  which  was  supplemen- 
tal and  conduded  between  tbe  said  parties  on 
June  28,  1919,  aa  alleged  in  the  first  amended 
original  answer  of  the  Beamer  Syndicate  ffled 
in  this  cause  on  the  17th  day  of  Mardi.  11120, 
be  performed  specifically  by  the  said  W.  B. 
Stewart,  the  aaaignee  of  the  said  American  Bio 
Grande  Land  ft  Irrigation  Company,  and  by  the 
said  Beamer  Syndicate  and  the  trustees  there- 
of, and  that  the  aaid  Beamer  Syndicate  and  Its 
trustees  deposit  in  tbe  hands  of  the  clerk  of 
this  court,  on  or  before  the  21st  day  of  April, 
1921,  the  sum  of  9112,728.60  In  cash,  leavfaiff  a 
balance  of  the  sum  of  $99,8ffiE.88  unpaid  of  flie 
notes  that  were  executed  by  John  T.  Beamer, 
held  by  the  said  Stewart  at  the  time  of  th« 
sales  made  by  the  said  P.  W.  Barron  on  Au- 
gust S,  1919,  and  for  said  balance  the  said  Bea- 
mer Syndicate— that  is  to  say,  the  trustees  for 
the  Beamer  Syndicate-rsball  execute  and  de- 
posit with  the  clerk  of  tliis  court  at  the  8am« 
time,  when  s^d  amount  ia  cash  Is  deposited 
with  Bidd  derk,  thefar  14S  prostlssory  notoKS, 
being  4  In  number  for  each  of  the  foregfdng  de- 
scribed tracts  of  land,  constdering  the  tUrd  par^ 
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eel  u  one  tract,  each  4  of  said  notes  of  equal 
amotmt  secnred  hj  a  Men  on  the  particular 
tract,  dated  Aasaet  S,  1915,  bearing  tnterest 
at  the  rate  of  6  per  centam  per  annnrn,  to  be 
paid  inmiallr,  and  parable  to  th«  order  oi  W. 
E.  Stewart,  fn  the  town  of  Ddhibiirg,  in  Hidtteo 
conntTt  Teizaa,  reapectlTelr,  two,  three,  fonr, 
and  fire  years  after  date;  it  being  intended 
that  the  balance  unpaid  of  said  Beamer  notea, 
after  the  said  amount  in  cash  has  been  applied 
as  B  credit  pro  rata  on  said  Beamer  notes,  shall 
be  divided,  so  that  the  balance  nnpaid  for  each 
of  said  tracts,  according  to  the  original  par- 
diase  piiee  of  each  tract  per  acre,  wfll  be  di- 
vided Into  fonr  equal  parts,  for  each  of  whidi 
a  separata  note  shall  be  ezecnted  by  the  trus- 
tees of  the  Beamer  Syndicate,  secnred  by  a 
lien  on  such  particular  tract  and  deposited  with 
said  clerk,  and  said  amount  in  cash  and  the 
said  notes  shall  be  paid  over  to  and  delivered 
to  the  said  W.  E.  Stewart,  upon  demand 
the  said  W.  E.  Stewart,  or  upon  the  demand 
of  the  assignee  of  the  said  W.  E.  Stewart,  who 
shall  execute  and  deliver  to  the  said  clerk  his 
receipt  therefor.  "When  said  amoont  in  cash 
has  so  been  paid  over  to  the  said  W.  B,  Stew- 
irt,  or  his  assignee,  and  said  notes  have  been 
delivered  to  the  said  W.  E.  Stewart,  or  his 
tseignee,  by  said  derk,  and  said  receipt  shall 
have  been  so  given  to  said  clerk  therefor,  this 
shall  be  conclusive  that  the  said  W.  E.  Stewart 
has  assented  to  the  terms  of  this  decree. 

"Should  the  truetees  of  the  said  Beamer 
Syndicate  fail  to  deposit  with  the  clerk  of  this 
court  the  aaid  sum  of  money  in  cash  and  the 
said  note*  1^  the  data  fixed  by  this  decree,  then 
this  shall  have  the  effect  of  a  resdasion  by  the 
parties  oi  the  said  contract  herein  decreed  to 
be  Bpedflcally  enforced,  and  the  sidd  Beamer 
Syndicate  and  the  trustees  thereof  shall  have 
Do  light  as  to  said  lands.  When  the  amount 
of  all  the  notes  given  for  a  particular  tract 
shall  haTe  been  paid  into  the  hands  of  the  clerk 
of  this  court,  or  shall  have  been  paid  to  the 
said  W.  E.  Stevrart  or  his  assignee,  and  re- 
ceipts so  showing  have  been  deposited  with  the 
de^  of  this  court,  then  the  derk  of  this  court 
shall  isBuo  a  certificdte  under  his  offidal  aig- 
aatnre  and  the  seal  of  his  office,  and  at  the  re- 
quest of  the  trustees  of  the  said  Beamer  Syn* 
dicate,  or  of  any  of  them,  shall  acknowledge 
the  execution  of  said  certificate  before  some 
officer  authorized  by  the  laws  of  the  state  to 
take  acknowledgment  of  the  execution  of  in- 
struments in  order  to  entitle  same  to  registra- 
tion, and  the  said  certificate  of  said  derk,  when 
signed  by  him  offldally  and  attested  by  the  seal 
of  his  ofBoe  and  delivered  by  Urn,  shidl  be  cou- 
dudre  opon  the  parties  to  this  suit  and  their 
privies  that  all  of  the  notes  given  for  such 
particular  tract  have  been  paid  off  and  satis- 
fied, and  that  such  tract  is  discharged  from 
the  lien  securing  the  same. 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  said  Beamer  Syndicate 
and  iu  said  tmstces,  and  raia  h.  McDonald, 
W.  A.  McDonald,  Nellie  O.  Krueger,  Mattie  & 
Smith,  J<An  B.  Smith,  Delia  Van  Meter.  H. 
C.  Tan  Meter,  Julia  Look,-  and  Henry  Look,  do 
have  and  recover  of  the  American  Bio  Grande 
Land  &  Irrigation  Company  and  of  the  said 
W.  E.  Stewart  all  the  costs  of  this  suit»  for 
which  they  may  have  thdr  execution. 

"It  is  further  ordered,  adjudged,  and  dacreed 


by  the  court  that  the  said  Beamer  Syndicata 
and  its  said  trustees,  and  the  said  Ella  L.  Mc- 
Donald, "W.  A.  McDonald,  Nellie  G.  Krueger, 
P.  F.  Krueger,  Mattie  8.  Smith,  John  B.  Smith, 
Ddia  Tan  Meter,  H.  a  Tan  Meter,  Jnlia  Ijo^ 
and  Henry  O.  Look,  take  nothing  by  their  plea 
for  affirmative  relief  against  the  said  American 
Bio  Grande  Land  &  Irrigatiim  Company,  and 
that  as  to  such  claim  for  affirmattve  relief  the 
said  American  Bio  Grande  Land  &  Irr^atlon 
Company  go  hence  without  day;  it  not  being 
Intended  by  this  decree  to  in  any  way  affect 
ttie  righta  of  the  said  American  Bio  Grande 
Land  ft  Irrigation  Company  to  collect  any 
water  rents  or  rates  that  have  aecmed  against 
said  lands  since  the  Efth  dsy  of  August,  lAlO. 

"The  defendants  P.  W.  Barron  and  Arthur 
J.  Summers  having  diadaimed  herein,  they  are 
dismissed  from  this  suit,  and  it  is  adjudged  that 
they  recover  of  the  American  Bio  Grande  Land 
&  Irrigation  Company  all  tfaeir  coats  in  this 
behftif  incurred,  for  which  they  may  have  their 
executions.  The  defendants  Paul  W.  Barron 
and  Arthur  J.  Summers  having  disdaimed,  they 
were  Asmissed  from  the  suit*  and  were  snowed 
their  costs  agataiat  the  American  Bio  Grande 
Land  ft  Irrigation  Company,  which  had  made 
them  parties  to  the  suit.  As  to  all  parties  to 
this  suit  not  hereinbefore  disposed  of,  this 
suit  is  dismissed." 

Mr.  Stewart  alone  filed  a  motion  for  new 
trial,  setting  up  many  reasons  theiefor.  As- 
certaining that  W.  £.  Stewart  bad  acquired 
the  title  to  the  notes,  and  had  conveyed  all 
the  lands  to  subsequMit  innocent  ptirdimsers, 
and  that  he  bad  placed  It  beyond  his  power 
to  rescind  and  carry  out  the  provisions  and 
terms  of  the  agreement  as  found  by  the  court 
and  incorporated  In  the  decree,  so  that 
Beamer  Syndicate  could  acquire  the  land, 
the  Beamer  Syndicate  filed  Its  very  elaborate 
sworn  motion  to  set  aelde  or  modify  the  de- 
cree. It  set  up  all  the  facta  and  circnm* 
stances  connected  with  the  case;  that  it  did 
not  know  Stewart  had  parted  wltii  the  title 
to  the  lands  be  bad  purchased  at  said  fore- 
closure sale  until  after  the  trial,  and  had 
placed  them  beyond  his  power  to  enforce  and 
compel  specific  performance  of  the  decree, 
so  as  to  receive  the  benefits  when  he  paid  the 
price  required  in  such  decree  for  the  lauds, 
being  the  substantial  part  of  the  trade,  and 
having  paid  large  sums  already  for  that  pur- 
pose, which  he  would  lose,  for  he  could  only 
acquire.the  benefit  of  Ills  bargain  by  the  pay- 
ment of  the  money  required  by  the  court  as 
the  condition,  and  the  execution  of  the  notes 
for  the  remaining  purchase  money. 

It  can  hardly  be  conceived  of  a  more  equi- 
table request  for  a  new  trial  under  the  cir- 
cnmstances,  and  the  equities  set  out  In  the 
sworn  motion  are  most  persuaslva  It  should 
have  been  granted,  so  that  the  question  of 
Stewarfs  personal  llhbility.  If  any,  could  be 
resorted  to  In  a  direct  personal  suit,  instead 
of  paying  this  precedent  required  money  for 
land  that  had  passed  out  of  Stewart's  posses- 
sion to  innocfflit  pardiasers,  thmby  allowing 
Stewart  to  bold  in  bis  hands  Oie  proceeds  of 
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the  sale  of  tbe  land  sold  to  other  parties,  as 
well  aa  Uils  large  sum  of  money.  Stewart  be- 
ing a  nonresident  and  without  any  security  In 
the  atate,  no  new  salt  might  secure  personal 
aerrice;  whereas,  he  having  been  properly 
served  and  had  appeared,  all  the  matters 
could  be  adjusted  In  this  caae.  The  court 
refused  the  r^ef  prayed  for  and  orerniled 
the  xaotloD. 

Then  W.  E.  Stewart  filed  a  motion,  as  he 
designated  it,  to  correct,  set  aside,  or  modify 
the  original  decree,  or  enter  a  new  decree. 
This  motion  was  granted  in  the  followii^ 
tenwK 

"That  motion  of  the  defendants  Beamer  Syn- 
dicate et  al.,  ahore  described  and  ffled  herein 
.on  the  15th  day  of  April,  A.  D.  1921,  be  and 
the  same  fs  hereby  in  all  things  overruled  aad 
denied.  That  the  motion  of  the  defendant  W. 
E.  Stewart,  above  described  and  filed  herein 
on  the  27th  day  of  April,  A.  D.  1921,  be  and 
the  same  Is  hereby  granted.** 

That  part  of  the  decree  la  as  follows: 

"That  the  following  be  and  is  herdiy  made 
and  entered  as  the  final  judgment  and  decree 
of  this  conrt  In  this  cause,  namely: 

"The  plaintiff  herein,  the  American  Bio 
Grande  Land  &  Irrigation  Company,  having  in 
open  court  and  before  this  cause  was  submitted 
to  the  jnry  taken  a  nonsuit  as  to  the  cause  of 
action  alleged  in  Its  petition  herein,  said  non- 
suit is  allowed,  and  tbe  cause  of  action  alleged 
by  plaintiff  In  its  petition  is  hereby  dismissed 
withont  prejudice. 

"That  the  defendants,  Beamer  Slyndittte  et 
al.,  W.  D.  Price,  John  T.  Moffit,  Alonso  M. 
Snyder,  C  J.  Fulton  and  H.  C.  Van  Meter, 
trustees,  and  Ella  McDonald,  W.  A.  McDonald, 
Nellie  G.  Kraeger.  P.  P.  Krueger.  Mattie  S. 
Smith,  John  Smith,  Delis  Van  Meter,  Julia 
Look,  and  Henry  Ixpok,  take  nothing  by  their 
cross-action  herein  against  the  defendant  W, 
E.  Stewart,  and  also  take  nothing  as  against 
the  plaintiff,  American  Rio  Grande  Land  ft 
Irrigation  Oompany;  and  that  as  to  such  cross* 
action  of  said  defendants,  the  dtf endant  W.  B. 
Stewart,  and  the  plaintiff,  American  Rio  Grande 
Land  &  Irrigation  Company,  go  hence  without 
day  and  with  their  costs. 

"That  the  defendant  W.  E.  Stewart  and  the 
plaintiff  American  Rio  Grande  Land  &  Irriga- 
tion Company  each  do  have  and  recover  of  and 
from  the  defendants  Beamer  Syndicate,  W.  D. 
Price,  John  T.  Uoffit,  Alonso  M.  Snyder,  0.  J. 
Falton,  and  H.  C.  Van  Meter,  trustees,  and  B3Ia 
L.  McDonald.  W.  A.  McDonald,  Nellie  G.  Krue- 
ger, P.  F.  Krueger.  Mattie  S.  Smith,  John 
Smith,  Delia  Van  Meter,  Julia  Look,  and  Henry 
Look,  and  each  of  them,  all  the  costs  of  this 
suit  for  which  they  may  have  their  execution. 

"That  the  defendants  P.  W.  Barron  and  Ar- 
thur J.  Summers,  having  disclaimed  herein,  are 
dismissed  f rtnn  this  suit,  and  it  is  adjudged  that 
they  recover  of  the  American  Rio  Grande  lAnd 
&  Irrigation  Company  all  their  costs  in  this  be- 
half incurred,  for  whicb  they  may  have  their 
execution. 

"As  to  all  other  parties  to  this  suit  not  here- 
inbefore disposed  of  this  suit  Is  dismissed." 

[1]  The  first  question  of  law  presented  Is 
vhetber  tbe  sale  under  the  authority  and 


.  powera  expressed  In  the  deed  of  trust  by 
Alonzo  M.  Synder  wa«  void.  After  W.  E. 
Stewart  acquired  the  notes  by  purchaBe,  he 
requested  Arthur  J.  Summers,  tJm  trostee 
named  In  the  deed  ot  trust,  to  resign.  The 
written  resignation,  if  In  tbe  statement  of 
facta,  la  not  indexed,  and  a  search  through 
the  statement  falls  to  locate  it;  but  we  find 
Id  the  record  of  the  proceedings,  which  in- 
clude another  snit  of  Beamer  v.  Suydtt,  a 
statement  on  an  attached  slip  of  papw,  say- 
ing such  resignation  waa  Introduced.  Hr. 
Summers  teetlfled: 

"That  witness  redded  at  Mercedes,  Tex.,  and 
was  residing  there  during  August,  1019;  that 
witness  was  appointed  as  sabsdtote  trustee  in 
the  place  of  Duval  West,  the  original  trustee, 
in  all  the  deeds  of  trust  that  were  executed  bj 
John  T.  Beamer  to  secure  the  payment  of  fbt 
notea  that  he  had  g^ven  to  the  American  Rio 
Grande  Land  &.  Irrigation  Compauy;  that  wit- 
ness did  not  continue  to  act  as  trustee;  that 
he  could  not  very  well  act,  for  he  was  away  for 
two  years;  that  he  resigned  about  the  Ist  of 
July,  1919;  that  bow  he  came  to  resign  wis 
that  he  waa  asked  to  resign;  that  witness  be- 
lieved it  was  Mr.  Witmer  that  had  witness  to 
sign  the  instrument  of  resignation;  that  Mr. 
Witmer  was  the  secretary  and  treasurer  of  tli^ 
American  Rio  Grande  Land  &  Irrigation  Com- 
pany, witness  thought,  and  that  it  was  in  re- 
sponse to  his  request  that  witness  resigned  as 
trustee." 

It  was  very  dear  that  his  resignatloit  was 
requested  by  tbe  bolder  of  tbe  notes  at  that 
time.  Tb6  indefinite  statement  that  be  could 
not  well  act  because  he  waa  away  two  years 
Is  no  excnae,  because  be  waa  residing  ia 
Mercedes,  and  waa  ao  residing  In  Mercedes 
during  Anguat,  wbea  tbe  sale  waa  made.  Ii 
is  too  wdl  settled  that  until  the  trustee  re- 
fuses to  act,  or  what  la  eqnlTalent  Oi&ceto. 
aa  saCh,  In  tbe  pertormance  of  tbe  dnty. 
there  can  be  no  substitatlon  In  tbe  manner  at- 
tempted. It  la  aa  important  right,  and  in 
whicb  both  grantor  and  grantee.  btiUig  in- 
terested, join  to  create  tbe  power.  Davis  v. 
Hughes,  88  Tex.  GIt.  App.  478,  86  S.  W.  1161. 

A  further  material  question  for  determina- 
tion is,  wbeth«r  or  not  the  court  ataonld  bare 
granted  the  plaintiffa  in  error  a  new  trial 
Both  tbe  Beamer  Syndicate  and  W.  EL  Stew- 
art seem  satisfied  with  the  testimony  at 
supporting  th^  several  cmitentlona,  tor  each 
sou^t  by  motion  to  secure  from  tbe  coon 
an  Inatmcted  verdict. 

Without  discussing  the  facts,  and  ttie  mer 
its  of  the  caae,  ottierwise  tiian  we  have  dooft 
because  of  tbe  view  we  talce,  the  Jndgneot 
must  be  reversed  and  remanded  for  further 
bearing  and  trial,  as  no  party  haa  appealed 
from  the  first  decree  to  ttala  court,  w.  E 
Stewart,  d^raidant  In  error,  loepared  Qe 
case  fOr  i^^ieal,  but  that  waa  abandoned,  be- 
cause by  bis  own  acta  and  suhaequoit  motion 
the  final  adverae  decree  was  entered  in  lieu 
of  the  original.  Tbe  effect  of  tbe  last  de- 
cree la  a  denial  to  appellant  of  any  of  the 
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beueflts  of  the  jury's  flndlnga  and  the  court's 
decree  thereon.  The  original  decree  was 
based  iipoa  the  Jury's  Instructed  rerdlct. 
They  won  discharged,  and  It  Ntcame  final 
in  BO  far  as  It  was  a  decree  entered  upcoi  a 
Jury's  verdict  In  a  trial  by  the  Jut.  But 
the  court,  in  the  exerdee  of  its  equitable 
powers,  wrote  into  the  decree  certain  terms 
and  prOTtsfcma  by  which  the  Beamor  Syndi- 
cate might  be  pmitted  to  acquire  the  tide 
to  t]ke  land ;  tliat  was  by  paying  certain  sums 
of  mcmey  and  executing  certain  notes.  In 
other  wordi^  it  was  to  cranpel  the  apecUle 
pwformanceol  tlie  terms  of  the  eontract  that 
the  court,  without  the  aid  of  a  lory's  flnding, 
interpolated  thereto. 

[I]  The  tenns  of  the  deoee  itself  were 
final,  tor  it  prorlded,  in  ease  the  trastees  of 
the  said  Beamw  Syndicate  Should— 

"fail  to  deposit  with  the  clerk  of  this  coart  the 
itaid  Bom  of  money  in  cash  and  the  said  notes 
by  the  date  fixed  by  tUs  decree,  then  this  shall 
tiave  the  effect  oi  a  resdsaiiA  by  the  {Mrties 
of  the  said  contract  herein  decreed  to  be 
spcoifioally  enforced,  and  the  said  Beamer  Syn- 
dicate and  the  trnstees  tliereof  shall  have  no 
right  as  to  said  lands." 

This  decree,  therefore,  was  complete  in  its 
own  terms  and  dlSfKised  of  all  the  issuee. 
it  is  true  the  court  has  during  the  term 
control  of  Its  Judgment  until  its  final  ad- 
joomment,  but  the  court,  at  no  time  after  It 
has  submitted  questions  to  the  Jury  for  a 
finding  upon  material  Issues,  can  wholly 
change  the  Jury's  findings,  so  as  to  reflect  a 
i-hanged  situation  and  submit  its  o\ra  or  a 
different  finding  for  the  original  one  made^ 
if  such  finding  be  in  response  wholly  to  the 
issues.  However  broad  the  scope  of  its  equity 
powers  to  control  Its  Judgments,  or  suspend 
or  set  aside  the  findings  of  jnrles,  may  be, 
the  court  has  no  power  or  authority  to  write 
a  Mnnplet^  new  and  adverse  verdict  di- 
rectly opposite  to  the  decree  written  upon 


the  verdict,  because  it  would  be  eanlvalent 
to  a  new  finding  and  new  Judgment  predi- 
cated upon  the  Jury's  verdict,  wheUwr  it 
be  instructed  by  the  court  or  their  ind^>end- 
ent  findings.  In  such  cases  the  only  power 
the  court  has  is  to  modify,  annul,  or  set 
aside,  not  to  write,  aae  that  gave  the  (^>po8lte 
relief  to  that  Qie  Jury  fbund.  Such  would 
have  tlie  eftect  to  deprive  llie  parties  of  the 
rl^t  of  trial  by  a  Jury. 

[S]  We  thlnb  ttte  motion  of  Beamer  Syndi- 
cate showed  merit  and  should  have  been 
granted.  It  had  made  effort  and  had  placed 
itself  within  the  proper  position  to  secure 
the  relief.  It  would  have  becai  foolish  to  pay 
the  money  over,  so  that  Mr.  Stewart  could 
hold  that  as  wall  as  auch  siuna  th^  he  re- 
ctived  i^i»n  salea  of  the  land,  for  by  the  sale 
of  Uie  land  he  had  x^oed  It  beyond  his  pow- 
w  to  make  ae  tUles.  It  ia  too  well  settted 
to  dte  aothmitles  that  the  comrt  bad  the 
power  to  grant  the  motion.  Ai^wlles  Stew- 
art, by  his  porchase  from  American  Rio 
ti^rande  Land  ft  Irrigatlou  Company  of  ttie 
land  with  fcnowle^  of  its  obligation,  was 
subordinated  to  Qie  agreements  of  tfeamer 
Syndicate  to  secure  the  tltie  to  said  lands 
by  paying  the  agreed  amount  recited  In  the 
decre&  And,  so  knowing,  Stewart  prdl»eded 
with  and  secured  sales  of  ttie  lanf ,  thereby 
placing  the  lands  beyuid  tlw, power  of  the 
court  to  oiforce  its  decree.  Appellants  can- 
not now  have  the  decree  operate  on  Uie  lands 
sold  to  Innocent  purchasers.  Bis  only  rem- 
edy la  against  Stewart  In  personam.  Unless 
this  second  decree  is  set  aside,  appellants 
are  practically  without  remedy.  This  can 
only  be  done  now  by  reversing  the  Judgment, 
so  as  to  pomlt  further  r^^ding  by  all  the 
parUes  who  are  now  before  the  court 

The  Judgment  la  therefore  reversed,  and 
cause  remanded,  as  to  all  the  parties  except 
the  American  Klo  Grande  Land  &  Irrigation 
Company,  and  aa  to  it  the  Judgment  Is  af- 
firmed. 
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8HAWVER  V.  AMERICAN  RY.  EXPRESS 
CO.  tt  al.    (No.  8613.)* 

(Court  of  GiTfl  Appeals  of  Teua.  Dallai. 
Dec;  24,  1921.   Behearint  Denied  Jul  21, 
1922.) 

1.  Railroads  ^=>274( I)— Express  corapaay  not 
liaMe  for  injiries  by  aturobllng  over  tniek 
toflflne  OB  depot  platform. 

Where  platatiff  stamUed  over  tongue  of  ex- 
press company'a  track  on  depot  pbitform  in 
crossing  platform  for  the  sole  purpose  of  de- 
positing letter  in  mail  box  located  tbereon,  tbe 
express  company,  which  had  leased  a  portion  of 
the  depot  and  used  platform  to  convey  packages 
between  trains  and  express  office,  was  not  liable 
for  iojuriee  sustained,  eren  if  it  was  negligence 
to  leave  tro^  handle  down  instead  of  ele- 
vated. 

2.  Railroads  «=»279— StamMlag  over  express 
tmok  tona«e  on  depot  platform  held  not  for^ 
•Mable. 

Where  plaintiff  stombled  over  the  tongue 
of  express  company's  truck  while  crossing  de- 
pot platform  to  deposit  letter  in  mail  box  on 
platform,  without  following  any  particulai 
route,  and  there  was  nothing  to  indicate  that  a 
person  In  crossing  platfonn  would  select  that 
particnlar  portion  in  close  proximi^  to  the 
trucke,  the  express  company  was  not  UaUe  for 
injniies,  even  if  the  failure  to  elerate  the 
tongus  constituted  negligence. 

3.  RaHroads  «s»278(l)— Person  atumbllflg 
over  mpresa  traofc  tMOoe  on  depot  platform 
held  negligent 

Plaintiff,  who  stumbled  over  tongue  of  ex- 
press company's  track  on  depot  platform  in 
plain  view  in  the  broad  daylight,  held  con- 
trlbutorily  negligent  in  failing  to  see  the  tmek 
tongue. 

4.  NngllgoBM  «s3l36(2fi)— Contributory  aegll- 
gsnoe  usually  qneation  for  Jury. 

Gontribntoiy  negligence,  though  nsuallr  a 
question  of  fact  for  the  jury,  is  a  qaeet!on  of 
law  for  tbe  court  when  the  proof  is  such  that 
no  reasonable  deduction  can  be  derived  from  it 
except  that  it  conclusively  establishes  contrib- 
utory negligence. 

Appeal  from  District  Coor^  Kaufman 
Gonbty;  Joel  B.  Bcmd.  Judge. 

Suit  by  B.  Shawver  esalnst  the  American 
BaUway  tixpifaa  CSompany  and  others. 
Judgment  for  d^tendants,  and  the  xAaintlfr 
appeals.  Affirmed. 

BumpasB  ft  (Mborae,  of  Terr^  for  appel- 
lant. 

I^mltti.  "Robertson  &  Robertson,  and  Oatns 
O.  Gannon,  all  of  Dallas,  for  appellees. 

HAMILTON,  J.  This  milt  was  Inatltoted 
1^  appelant  to  recover  damages  for  personal 
Injuries  alibied  to  have  been  sustained  by 
her  as  a  result  of  negllgmce  on  the  part  of 
the  American  Railway  Express  Company. 


The  allegations  upon  whlidi  ai^lant 
sought  to  predicate  her  cause  of  action  were 
sabstantially  as  follows:  That  on  or  about 
September  1,  1919,  there  was  in  tbe  city  of 
Terrell  a  Union  Depot  used  by  the  Texas  & 
Pacific  Railroad  and  the  Texas  Midland  Rail- 
road, which  depot  was  surrounded  by  a 
smooth  raised  platform  covered  with  gravel ; 
that  adjacent  to  the  depot  there  was  a  United 
States  mail  box,  which  had  stood  In  its  loca- 
tion many  years,  which  was  then  used  and 
had  theretofore  been  used  by  the  public  for 
the  deposit  of  mail;  tliat  the  mail  box  was  lo- 
cated about  four  or  five  feet  from  the  south 
Bide  of  the  depot  building,  a  portion  of  which 
was  occupied  by  the  express  company  under 
lease  from  the  railroad ;  that  on  September 
1,  1919,  anieUant,  while  on  her  way  to  the 
mail  box  located  as  aforesaid  to  deposit  a 
letter  therein,  stumbled  over  the  tongue  of  a 
truck  on  the  depot  platform,  which  caused 
her  to  fall,  with  the  result  that  she  recdred 
injuries  for  which  she  sought  to  lecorer 
damages.  It  was  alleged  that  the  express 
company's  four-whe^  hand  trucks  were  so 
arranged  that  a  person  going  to  and  from  tbe 
mall  box  would  have  to  pass  between  them 
by  reason  of  the  position  In  which  the  ex- 
press company's  emidoyees  had  negligently 
left  them  standing;  that  the  trucks  were  so 
constructed  that  while  they  were  not  In  use 
the  tongues  could  be  elevated,  and  it  was 
the  custom  of  the  express  company,  aa  well 
as  Its  duty,  to  leave  the  trucks,  when  they 
were  not  in  use,  with  the  tongoes  elevated; 
that  the  tongue  of  the  particnlar  truck  over 
which  the  appellant  stumUed  had  not  been 
so  elevated,  but,  on  the  day  of  the  Injury, 
negligently  had  been  left  down,  with  the  re- 
sult as  aforesaid;  that  appellant  stumbled 
over  it  and  received  painful  injuries. 

A{)peUee  answered  by  general  demurrer 
and  general  denial  and  by  a  lAea  of  con- 
tributory negligence. 

The  trial  was  had  before  the  court  and  a 
jury,  and  upon  the  conclusion  of  the  evidence 
introduced  In  behalf  of  appellant  the  court 
peremptorily  instructed  the  jury  to  render 
a  verdict  for  appellee.  In  conformity  with 
the  verdict  so  rendered,  Judgment  was  en- 
tered for  appellee.  The  substance  of  the  ap- 
peal is  comprehended  In  the  eontentiou  that 
the  court  erred  in  giving  a  peremptory  in- 
struction. 

According  to  the  proof  adduced  In  behalf 
of  appellant,  the  Texas  &  Padflc  Railroad 
and  the  Texas  Midland  Railroad  Intersect 
about  at  right  angles  in  the  <dty  of  Terrell. 
The  Union  Station  is  built  In  one  of  the  an- 
gles formed  by  the  intersection  and  is  in  an 
"L"  Shape,  so  tlut  one  wing  at  it  extends 
norUi  and  sontb  <n  the  west  side  of  th« 
Texas  Midland  track  and  the  other  extends 
east  and  west  on  the  north  idde  of  the  Texas 
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&  Pacific  txMk.  The  American  Ballwey  Bx- 
prees  Company  liad  leased  an  office  from  tbe 
railroad  oompantesL  and  tbis  office  waa  alta- 
ated  in  the  west  eaA  of  the  **£/'  extending 
east  and  west  tioag  the  Texas  ft  PsiCiflc  Bail- 
way  Compaii7*B  track.  Tbe  miness  company 
used  flTP  or  six  fonr-wheel  hand  tntf^  on 
which  to  cwivey,  between  the  express  office 
and  arrivlnc  and  departing  tiralns,  goods 
which  were  sent  and  received  hy  express. 
When  these  tracks  were  not  In  nse  they  were 
ordinarily  parked  along  the  wall  of  that 
part  of  the  boUdlng  occupied  by  the  express 
company;  the  rear  of  each  tndt  being 
against  the  wall  and  the  tongnes  being 
elevated  at  an  angle  of  about  75  degrees  and 
fastened  In  this  position  with  hooka.  The 
tongue  of  each  track  was  attached  to  the 
front  axle  at  a  point  about  18  inches  from 
the  sronnd.  Ewdi  tcmgoe  mw  mode  of  a 
piece  of  timber  about  6  Inches  wide  and 
aStoat  4  Inches  thick,  and  when  tiie  tongue  was 
down,  it  extended  out  aboat  4  leet  fn»n  tt» 
truck  bed. 

About  8^  ij^&ocsk  in  the  aftemocm  «f 
September  1, 1919,  appellant  was  on  her  way 
to  the  mall  box  mentioned  in  her  petition  to 
mall  a  business  letter.  She  derired  to  mail 
the  letter  so  that  it  wotild  leave  on  the  after- 
noon train,  which  came  about  4  o'clo<^  She 
came  upon  the  platform  from  the  north  and 
passed  the  baggageroom  and  went  around 
on  the  west  side  of  the  express  office  toward 
the  mail  box;  when  she  was  a  short  dis- 
tance from  the  mall  box  she  stumbled  over 
the  tongue  of  one  of  the  express  trucks  which 
had  been  Utt  down,  and  there  received  the 
injury.  At  the  time  this  accident  occurred, 
three  or  four  of  the  trucks  were  parked  on 
the  west  side  of  the  express  oSice  with  their 
r»r  Olds  against  the  wall,  and  one  was 
parked  on  the  north  side  with  the  tongUEf 
toward  the  wall.  The  trudc  over  the  tongue 
of  which  appellant  stumbled  was  a  few  feet 
from  the  west  wall  of  the  bulging,  and  this 
{larticular  truck  was  sending  with  Its  frotft 
end  toward  the  wall.  There  was  nothing  on 
the  depot  platform  at  the  time  except  the 
trucks;  the  platform  was  an  exceptionaUy 
long  one;  it  extraids  west  a  distance  of  200 
or  300  feet  from  the  west  wall  of  the  ex- 
press office;  ttie  mail  box  was  located  at 
the  southwest  comer  of  tbe  express  office  and 
2  or  3  feet  from  the  comer ;  the  entire  plat- 
form was  constmcted  of  a  bard  substance 
and  the  surface  was  uniformly  smooth  and 
hard. 

Ttte  facts  recited  In  the  evidence  given  by 
appellant  in  her  own  behalf,  with  slight  vari- 
ations 80  far  as  they  pertain  to  the  descrip- 
tion of  the  premises  where  she  alleged  she 
was  injured,  are  substantially  the  same  as 
the  facts  to  which  the  other  witnesses  testi- 
fied. We  accordingly  state  her  testimony 
bearing  upon  this  feature  as  reflecUng  the 
236&W^-S1 


facts  upon  which  reliance  Is  placed  to  con- 
stitute liability  arlting  from  alleged  ue^- 
gence.  That  portion  of  her  testlmoay  is  as 
follows; 

"In  September  a  year  ago,  I  received  an  in- 
jury on  the  platform  at  the  Union  Station, 
right  back  of  the  express  office,  which  is  on  the 
southwest  comer  of  the  Union  Station.  I  went 
diere  to  mail  a  business  letter  which  should 
have  gone  off  the  day  before,  but  I  went  that 
afternoon  to  mail  it  so  it  would  go  off  on  the 
afternoon  train,  which  came  probably  about  4 
o'dock  then,  and  I  went  there  about  3:80,  I 
iMak,  to  mail  this  letter  which  was  going  west 
I  passed  the  baggage  room  on  the  platform  and 
come  up  and  passed  around  on  the  west  side  of 
the  express  office  to  the  mail  box.  I  did  not 
mall  the  letter;  I  do  not  know  how  dose  I 
came  to  the  mall  box,  as  I  have  never  been 
there  since  and  have  never  asked  anybody  to 
measnre  the  distance.  I  was  only  a  short  dis- 
tance from  tfae  box,  however.  One  of  tbe  ex- 
press tracks  had  its  tongue  down— it  was  bro- 
ken—and I  didn't  see  it;  there  was  a  passway 
between  the  trucks;  some  of  them  were  against 
the  wall  and  some  were  out  on  tbe  west  side, 
and  I  usoally  went  timogh  tliat  passwa;,  and 
I  wasn't  expecting  It,  ei  course,  and  one  of  the 
trucks  had  the  hook  broken  off  tbe  tongue 
and  the  tongue  was  down  aerose  the  *walkwa;* 
which  I  Invariably  went  threngh;  I  don't  re- 
member having  walked  around  the  trucks  bat  a 
few  tunes,  and  I  have  been  there  many,  many 
times  to  mail  letters;  and  as  I  went  through 
this  pssBway  I  caught  my  foot  under  the  truck 
tongue  whidi  was  down  and  I U3L  I  have  been 
to  the  station  many,  many  times  for  many  years 
to  man  letters,  and  X  know  that  the  usual 
custom  of  the  express  company  is  to  keep  the 
truck  tongues  booked  up;  that  is  tfae  first 
truck  tongue  I  ever  saw  down ;  there  was 
usually  a  passway— some  trucks  against  tbe 
wall  and  some  out,  and  there  was  usually  a 
passway  through  there,  and  on  this  occasion  I 
caught  my  foot  under  the  tongue  and  felL  I 
suppose  the  other  trucks  had  their  tongues 
hooked  up,  as  that  was  the  only  one  I  stumbled 
over;  I  suppose  it  was  broken.    •    •  • 

**Oa  the  day  of  tiie  scddent,  .1  went  around 
the  north  side  of  the  platform,  where  the 
switch  track  is,  instead  of  going  around  the 
south  side,  because  it  is  nearer  that  way  and 
there  is  a  pasmray  and  I  liave  always  gone 
that  -WMj.  That  platform  Is  unraense.  .The 
street  extending  east  and  west  and  intersecting 
the  Texas  Midland  Bailroad  is  Moore  avenue; 
it  Is  the  main  business  street  of  tbe  dty.  From 
tbe  Texas  Midland  Bailroad  westward  down 
that  platform  it  must  be  something  like  300 
feet.  The  depot  is  f  good-sized  building;  the 
mail  box  is  at  the  southwest  comer  of  tbe  de- 
pot bnildlng,  and  is  really  on  the  south  side, 
towards  the  Texas  &  Pacific  Bailway.  I  really 
do  not  know  how  far  it  is  from  the  northwest 
corner  of  tbe  express  office  to  the  switch  track; 
I  know  nothing  about  dimensions,  Tbe  plat- 
form is  made  of  a  hard  snbstance  of  some  kind, 
cemented  some  way;  It  wUI  not  show  trsdu 
of  any  Und-lt  is  a  bard  snbstance.  When  I 
spoke  of  a  'passwaj'  I  was  «ot  speaUng  of  any 
passway  tliat  was  marked  out  there  on  the 
plattorm;  there  was  no  path  worn  there  on  the 
platform  surfaca.   I  meant  that  there  was  a 
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pasflwar  between  the  tracks.  I  oroallr  went 
that  way  because  it  was  the  nearest  way.  I 
suppose  Borne  of  the  trucks  were  backed 
against  the  wall  of  the  express  office,  as  I  saw 
some  against  the  wall  and  some  on  the  right, 
but  I  don't  know  bow  many;  the  distance  be- 
tween the  tracks  axainat  tha  wall  and  those  on 
the  right  was  something  like  three  or  four 
feet.  I  was  alone  that  day.  I  wore  glasses 
that  day;  I  usually  wear  them  when  I  go  out. 
My  eyesight  is  pretty  good  to  see  things  close 
to  me,  and  I  have  to  wear  glasses  to  see  things 
at  a  distance.  Yes;  I  can  see  your  left  hand, 
which  is  a  distance  of  a  little  over  two  steps 
from  me.  At  the  time  I  came  along  there,  I 
didn't  see  anything  else  on  the  platfom  be- 
sides the  trucks,  becaose  It  wasn't  train  time. 
I  did  not  go  m  the  depot  platform  for  any 
purpose  connected  with  the  railroad  company 
or  express  company;  I  simply  went  on  the  plat- 
fotm  for  the  purpose  of  mailing  a  letter.  I 
came  from  the  north  and  went  south;  the  truck 
I  stumbled  OTer  was  nearer  to  the  southwest 
corner  of  the  express  office  than  it  was  to  the 
northwest  coraer;  I  was  nearly  to  the  mail 
box  when  I  stambled.  I  don't  rememlMr 
seeing  anything  at  all  on  the  platform  west  of 
the  tracks;  the  platform  was  all  open 
dear;  there  was  nothing  to  prevent  me  from 
walking  aronnd  all  the  tracks,  but  it  was 
nearer  to  go  through  between  them.  There 
were  no  boxes  or  obstacles  of  any  kind  on  the 
platform;  there  was  nothing  there  except  the 
trucks,  and  it  was  the  truck  tongue  that  I  fell 
OTer;  it  was  across  a  space  that  was  three  or 
four  feet  wide." 

Geo.  Nelson,  a  witness  £or  appellant,  tes- 
tified that  the  a«ddent  occurred  about  3  o'- 
clock in  the  afternoon;  that  It  was  a  clear 
day ;  that  the  platform  surrounding  the 
building  was  a  very  large  one;  and  that 
there  was  nothing  on  it  at  the  time  of  the 
aceld«it  except  the  five  or  six  hand  tracks 
used  by  the  express  company,  all  of  which 
were  parked  against  the  walls  of  the  build- 
ing, with  the  exception  at  one,  the  tongue 
of  which  was  down,  and  over  which  ^ipel' 
lant  stumbled  and  fell. 

The  evidence  fails  to  disclose  under  wliat 
circumstances  the  mail  box  was  located  on 
the  premises  of  the  railroad  company.  It 
merely  shows  the  box  was  there  and  bad 
been  there  many  years.  However,  the  rea- 
sonable inference  to  be  drawn  Is  that  the 
appellee  had  nothing  to  do  with  locating  it 
where  it  stood,  and  certainly  had  no  inter- 
est whatever  in  its  being  there,  beyond  the 
foieral  interest  posses&ed  by  the  public  at 
large.  It  any  reciprocal  right  and  duty  ex- 
isted soMy  In  relation  to  the  original  act  of 
locating  it  where  It  was,  then  such  right  and 
duty,  It  seems  certain  to  us,  must  be  held  to 
relate  to  the  owners  of  the  premises  rather 
than  to  appellant,  the  mere  lessee  of  a  por- 
tion of  the  trailing  near  which  it  stood. 

[1]  The  mail  box  bad  no  connectltm  what- 
ever with  appellee's  business  and  boro  no 
particular  relation  to  It.  Q%ere  was  nothing 
In  the  nature  or  purpose  of  Its  use  which 


was  of  concern  to  appellee  or  which  in  the 
remotest  way  clothed  appellee  with  any  do- 
minion over  it  Accordingly,  appellant  and 
all  others  who  went  upon  the  deirat  pUttfom 
excluslTely  to  mall  lettm  at  the  box,  and 
for  no  business  whatever  with  the  express 
c(Hnpany,  wet«  tbete  not  as  Its  invitees,  but, 
at  most,  <miy  aa  Hcenseea.  If,  therefore,  the 
truck  handle  oner  whltih  appellant  atomUed 
was  1^  down  because  of  some  n^igence  oa 
the  part  of  appfOlee's  emph^eea,  audi  pas- 
sive negUgmce  did  not  pertain  to  any  duty 
of  appellee  to  appeUant  By.  Go.  Mats- 
dorf,  102  Hex.  44.  112  8.  W.  10S6,  20  B. 
A.  (N.  8.)  8B3,  1S2  Am.  St.  849.  The 

recOTd  contains  no  aogsestiou  of  any  aedve 
negligence  It  appears  that  no  ordinance  of 
the  dty  of  Terrell  reQnlred  ttutt  the  handles 
of  sadi  trndEs  Aonld  be  feaept  fairt^ed 
when  tbey  woe  not  In  use,  and  lenTlng  0k 
handle  down  was  a  vlolatiim  ot  no  law. 

[2]  Appelant,  In  gotitg  the  parUciilar 
route  ahe  followed,  diose  It  only  because 
to  do  so  made  the  distance  idlghUy  leas.  Id 
so  doing  she  walked  In  no  beaten  path,  tar 
there  was  none.  The  wide  expanse  of  the 
whole  platform  was  opea  to  her,  obstructed 
by  no  Impediment  aside  from  the  small  group 
of  trucks,  and  the  surface  was  oniformly 
the  same  everywhere.  There  was  nothing  x» 
Indicate  that  a  perB<Hi  in  traversing  the  plit- 
form  would  select  that  particular  portion  of 
it  in  close  proximity  to  the  tracks.  This  be- 
ing true,  we  thinly  that,  even  If  leaving  thp 
track  handle  down  should  be  conceded  to 
constitute  negligence,  still  It  would  not  be 
negligence  in  a  legal  sense  so  as  to  supfwt 
en  action,  because  an  Injury  of  the  kind 
suffered  could  nc^  reasonably  have  been  an- 
ticipated under  the  cdrcumstuicee.  Ry.  Co.  r. 
BIgham,  90  Tei.  225.  38  S.  W.  162;  Ry.  Co. 
V.  Benhe  (Com.  App.)  231  S.  W.  354. 

[3]  We  also  think  that.  If  appeliee*s  neg- 
ligence, In  any  view,  could  be  said  to  hare 
been  established  by  the  evidence,  at  the  same 
time  It  should  be  said  that  appellee's  ^ 
of  contributory  negligence  was  also  estab- 
lished by  it,  precluding  a  recovery  in  any 
event.  The  position  of  the  truck  tongue  and 
the  entire  situation  was  open  to  plain  viev. 
The  accident  occurred  In  the  broad  light  of 
day.  There  was  nothing  to  inrevent  appdlan'^ 
from  seeing  the  track  tongue  bad  she  used 
ordinary  care  to  look  as  she  walked,  la 
these  circumstances,  she  must  be  iwesnmed  to 
have  seen  an  object  which  she  necessarilr 
must  have  discovered  by  the  ordinary  use  of 
her  sense  of  sight.  Ry.  Co.  t,  Hynson,  101 
Tex.  546,  109  S.  W.  929;  Pattoo  Dallis 
Gas  Co.,  108  Tex.  321,  192  S.  W.  106a 

[4]  While  contributory  n^Ugence  Is  nss- 
ally  a  Question  o£  tact  for  the  Jnry,  as  con- 
tended by  appellant,  still  it  Is  so  only  beeatuc 
the  proof  is  of  the  quality  wfaldi  preeents  la 
issue  of  fact.  In  this  respect  it  i«  as  any 
I  other  question  of  fact  And  when  the  pn»f 
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Is  such  that  no  reas<»i^le  deduction  can  be 
derlred  from  It  except  that  it  comeloslTely 
establishes  contributory  negligence,  It  Is  then 
resolved  into  a  pn^roBltlon  of  law  subject 
to  the  exclaslTe  craitrol  of  the  coart. 

Cases  inT<^Tliig  the  liability  of  municipal 
and  other  corporations  under  the  Issue  of 
cootrlbotory  negligence  Id  ooimeotion  with 
street  .obstructions  wherein  the  qnestloD  was 
held  to  be  one  of  fact  for  the  Jury,  are  cit- 
ed by  appellant  as  authority  against  the 
conclusion  whl<Hi  we  express  upon  this  fea- 
ture of  Uie  instant  case.  The  cases  cited 
are  the  following:  Butler  et  al.  v.  Cijy  of 
Conroe  et  al.,  218  8.  W.  557 ;  Olty  of  Houston 
T.  Isaa^ks.  68  Tex.  116.  3  S.  W.  693 ;  City 
of  Sherman  t.  Nalrey,  77  Tex.  291. 13  S.  W. 
1028;  City  of  Palestine  v.  Addlngton,  75  S. 
W.  322 :  Texarkana  Ttilq^hone  Ca  v.  Burge 
etaL,ia2  S.  W,807;  aty  of  Dallas  t.  Webb^ 
22  Tex.  GiT.  App.  48,  64  S.  W.  898.  TBat 
sneh  cases  are  to  be  dlstiniralshed  upon  the 
facts  as  wfil  as  in  oQier  respects  we  think 
i-Ieaily  appears.  We  apprehend  that  the  pro- 
fesslon  will  cracoonter  no  difficulty  In  perceiv- 
ing the  general  dlsUnctlcms  we  have  In  mind 
as  existing  between  those  cases  and  that  be- 
fore Di^  and,  aooordlnf^,  it  would  be  a  nae- 
leai  extension  of  treotmoit  of  this  case  to 
Indulge  bere  in  marking  oat  those  disUnc- 
tlon& 

The  judgment  Is  affirmed. 


GORDON  V.  BUSTER.     (N«.  1884.)* 

I  Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Jan.  U,  1022.   Eehearing  Denied 
reb.  1,  1922.) 

Matter  asd  servant  ^s>3d3— Nossubserfbisg 
snpioyer  «f  '^ranoli  laborer"  held  not  entitled 
to  defenses  exolndsd  by  Workmen's  Cem- 
^nsatlen  Aot;  "farm  laborer." 
A  "farm  laborer"  and  a  Vrancb  laborer" 
are  not  one  and  the  same  thing,  and,  in  an 
action  against  a  ranch  owner  by  a  ranch  la- 
borer for  personal  Injuries,  the  defendant  could 
not  interpose  tlu  defenses  of  contributory  neg- 
liteace  and  assnmed  risk,  where  he  bad  as 
many  as  three  employees  and  was  not  a  sub< 
Bcriber  to  the  Workmen's  Compensation  Act,  in 
view  of  Vernon's  Ann,  Civ.  St.  Supp.  1918, 
art.  5246—1,  before   amendment   of  artlde 
S246-2,  by  Acts  37th  Leg.  <1921)  e.  115. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  numses.  Second  Series,  Farm  Laborer.] 

Appeal  from  District  Court,  Deaf  Smith 
County;  Beese  Tatnm,  Judge. 

Action  by  Jade  V.  Buster  against  John  W. 
Gordon.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Carl  Cilliland,  of  Hereford,  for  appellant 
W.  H.  Bossell,  of  Hereford,  for  appellee. 


V.  BUSTER  803 

B.W.) 

HALL,  J.  App^ee,  as  plaintUF  below, 
sued  appellant  to  recover  damages  in  the 
sum  of  $5,000.  He  ail^fes  that  he  was  in- 
jured while  working  for  ai^iellant  as  a 
ranch  hand.  The  substance  of  the  petition 
Is  that,  on  or  about  December  2,  1920,  one 
Smith,  who  was  at  that  tfane  running  appel- 
lant's Castro  county  ranch,  employed  appel* 
lee  to  work  thereon,  his  duties  being  to  feed 
cattle,  fix  fences,  and  do  general  rancii 
work;  that  such  anploym«it  was  with  the. 
knowledge  of  appellant;  that  soon  after  his 
employment  Smith  left  for  Mississippi  on  a 
visit,  and  never  returned,  and  appellee  was 
left  In  charge  of  the  ran(di;  that  while  so 
^ployed,  on  or  about  the  12th  day  of  Feb- 
ruary, 1920,  app<^llee  was  en  route  from  the 
ranch  to  the  town  of  SnmmerfleM,  for  the 
purpose  of  baying  groceries  and  supplies  to 
be  used  by  the  emi^oyees  of  the  ranch ;  that 
he  drove  a  span  of  small  mules  ,  to  an  old 
hack;  that  the  back  was  worn  out,  and 
practically  worthless,  the  neck  yoke  of  which 
was  out  of  order,  in  that,  Instead  of  having 
a  proper  and  necessary  ring  to  fit  over  the 
end  of  the  tongue  of  the  vehicle,  tb^e  were 
a  number  of  strands  of  old  baling  wire  used 
as  a  substitute;  that  while  driving  to  Sum- 
merfield  the  baling  wire  which  was  being 
used  as  a  ring  broke;  the  tongue  of  the  ve- 
hicle fell  to  the  gronnd,  frightening  the 
mules;  that  they  ran  away,  throwii^  ap- 
pellee from  the  hack,  breaking  his  l^.  caus- 
ing other  permanent  Injuries;  resulting  in 
the  damages  set  out.  The  appellant  an- 
swered by  general  denial,  pleas  of  contribu- 
tory negligence  and  assumed  risk.  By  sup- 
plemental petition  appellee  <^arged  that  ap* 
pellant  was  engaged  in  a  general  ranch  busi- 
ness In  Onstro,  Deaf  Smith,  and  Terry  coun- 
ties; that  he  owned  and  controlled  large 
ranches  tii  each  of  these  counties,  npon 
which  ranches  he  pastured  large  herds  of 
cattle;  that  the  farming  operation  conduct- 
ed by  appellant  on  said  Castro  county  ranch 
were  only  Incident  to  the  ranching  business, 
and  that  appellant  had  In  his  employ  three 
or  more  persons,  and  was  not  a  subscriber  to 
nor  had  be  complied  with  the  provisions  of 
the  Workmen's  Compensation  Act.  The  case 
was  submitted  to  a  jury  upon  a  general 
charge,  and  resulted  In  a  verdict  for  appellee 
in  the  sum  of  $660. 

The  controversy  Is  presented  in  this  court 
upon  the  single  assignment  that  the  court 
erred  in  not  directlns  a  verdict  for  the  ap- 
pellant The  physician  who  attended  appel- 
lee after  his  injury,  and  appellee  himself, 
were  ttie  only  witnesses  who  testified  upon 
the  trial.  Appellee  testified  that  Smith  nev- 
er returned  from  Mississippi,  and  that  he 
continued  to  work  In  the  same  way  as  when 
he  started  until  the  Ume  of  his  Injury ;  that 
at  the  time  he  commenced  to  work  there  was 
an  old  back  on  the  place  with  a  bK^n 


4=9Fer  other  eaaoe  sm  uune  toplo  asd  KBT-NUUBER  in  all  Key-Numbered  Dlseats  and  Indesei 
,  *Wrlt  Dt  error  granted  March  9,  1922. 


Digitized  by 


8M 

mhtA;  that  be  naed  appeUut's  wason  In 
banlins  feed  to  the  cattle  nntU  the  roo^ 
feed  bad  all  been  conaamed;  that  appdlant 
said,  "I  win  take  tbat  back  and  hare  t2ie 
wheel  fixed  and  use  It  in  feeding  cake,  and 
we  will  not  bare  to  poll  the  wa^on  orer  the 
pastnie^;  tbat  tbla  was  doae,  and  tbat  ap- 
pellee b^:an  to  use  it  Instead  of  the  wagon; 
tbat  on  Februarr  12th.  the  day  he  was  hart, 
be  bad  fed  cattle  in  the  west  pasture  in  tbe 
morning  and  had  spent  part  d  the  forenoon 
in  feeding  cattle  before  he  started  to  Snm- 
merfield  for  the  groceries  and  supplies;  tbat 
on  the  waj  to  Siunm^eld  he  tooSL  a  load 
oot  for  the  cattie,  and,  after  feeding  it,  wmt 
on  for  the  groceries;  tbat  where  he  fed  the 
cattle  was  between  the  ranch  and  Summer- 
field  ;  that  after  be  dtore  oot  of  the  pasture, 
and  about  a  mile  and  a  half  on  the  way  to 
Snnuoerfield,  he  started  down  a  grade,  the 
hack  ran  down  on  tbe  breast  yoke,  the  bal- 
ing wire  used  as  a  sabstitnte  for  a  ring 
broke,  dropping  the  tongue  at  tbe  T^<de  to 
the  ground,  frightening  the  moles,  and  caus- 
Ing  them  to  run  away  when  be  was  thrown 
from  tbe  back.  Appellee  further  testified 
tbat  he  bad  been  raised  aa  a  ranch  and  had 
llTed  on  a  ranch  and  farm  practically  all  of 
bis  life,  knew  about  tbe  use  of  baling  wire, 
and  bad  used  it  for  most  all  purposes  except 
as  a  substitAte  for  rings  on  neck  yokes,  and 
had  never  seen  a  ring  made  of  It;  that  he 
had  put  It  on  bames  for  rings,  made  links  in 
trace  diains  with  it,  and  at  the  time  he  was 
using  it  on  the  neck  yoke  knew  it  was  in 
strands  and  had  used  the  breast  yoke  In  that 
condition  after  be  went  to  work  for  appel- 
lant; tbat  in  making  repairs  with  baling 
wire  he  only  made  them  for  temporary  pur- 
poses ;  he  knew  that  the  wire  soon  wore  out 
end  had  to  be  r^laced;  that  there  were 
three  employees  on  tbe  ranch  at  the  time  he 
was  injured;  that  the  other  two  boys  bad 
been  heading  kafflr  com;  tbat  be  had  done 
no  farm  labor,  but  looked  after  tbe  cattle, 
tbe  fences,  and  general  ranch  work.  Justice 


(Tex. 

Higgins,  In  tbe  case  of  O.  a  Sian^ter  Cattle 
Go.  T.  Pastrana,  217  S.  W.  749,  held  tbat  i 
cowboy  working  upcm  a  ranch  where  farm- 
ing waa  carried  on  merely  as  an  inddeot  to 
tbe  conduct  of  the  randi  was  not  a  farm  la- 
bwer  within  the  meaning  of  the  Workmen's 
Compensation  Act  Artide  6246—2,  Ver- 
non's Civ.  St.  A  writ  of  error  was  sued  oot 
In  tbat  case,  and  was  dismissed  by  tbe  Su- 
preme Court  for  want  of  jurisdiction.  There- 
after the  Thirty-Seventh  Legislature  (G«s. 
Laws,  c  116,  p.  221)  amended  section  2  of 
tbe  above  statute,  adding  the  words  "naiA 
laborers."  It  Is  recited  in  tbe  emergaicj- 
clause  at  tike  amendment  timt — 

"The  fact  that  this  act  as  now  constmed  b; 
the  courts  applies  to  actions  to  recover  dam- 
ages for  the  personal  injories  of,  and  for  deatb 
resoltiiig  from  personal  injaries  snstainM] 
ranch  laborers,  while  actions  by  farm  hbortis 
and  other  domestic  serrants  are  exempted  from 
its  pronsioDs;  that  labor  upon  ranches  as  thej 
are  now  condacted,  is  no  more  hasardons  es- 
ployment  than  farm  labor,  and  that  the  pro- 
ducera  of  Bve  stock  are  being  eansed  to  iurac 
mnch  nnnecessaiy  ezpsnse  for  Qieir  proteetioti. 
creates  an  emergency,"  etc: 

The  inssage  of  this  amendment  woold  In- 
dicate tbat  tbe  Leglslatiire  did  not  coocnr 
in  the  construction  placed  upon  sectioo  i 
by  tbe  Court  of  CItU  Appeals  In  the  Slau^ 
ter  Case.  We  bave  had  some  dUBcultT  in 
arriving  at  a  conclaslon  as  to  tvhat  ibooU 
be  a  prop^  dispoiittcsi  ct  tttis  appeal,  bnt 
have  finally  dedded  to  bold,  as  was  bdd  In 
tbe  Slaughter  Case,  that  a  fazm  laborer  ud 
a  ranch  laborer  are  not  one  and  the  auu 
thing.  It  appearing  tbat  appellant  bad  as 
many  as  three  employees,  there  bring  M 
proof  tbat  be  was  a  subscriber  under  tlie 
Workmen's  Compensation  Act,  it  follows  thai 
he  cannot  interpose  the  defenses  of  contribu- 
tory n^Ilgence  and  assumed  risk.  "Vemm'i 
Civ,  St  art  B24«— 1. 

Tbe  Judgment  la  tberef ore  affirmed.' 
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KRAWICTZ  at  al.  v.  KNEI8RI  tt  «l. 
<Na.«67a> 

(CoDrt  of  CiTU  Appeal*  <hC  Texas.    San  As- 
tonio.  Jan.  18.  1922.) 

f.  Execnton  and  admlalstratora  ^=>238— Hairs 
had  right  to  OMtest  apprioaftloo  to  withdraw 
allowed  claim. 

Heirs  hare  the  right  to  appear  In  the  ad- 
ministration of  an  estate  and  contest  applica- 
tions to  withdraw  claims  which  have  been  filed, 
approved,  and  ordered  paH  ander  Be?.  St 
1911,  art.  3236. 

2.  ExeoMtor*  aad  admlnlstratora  ^»24i— Or- 
der of  probate  court  allowlafl  daiai  a  "flnal 
JndgmaiL" 

An  order  of  a  probate  coort  aUowing  a 
daim  regularly  presented  is  a  flnal  jndsmen^ 
nnder  Bev.  St.  1911.  art  SitSZ. 

[Ed.  Note.-rFor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

3.  Exeoutor*  aad  adnlalstratort  «»237~Order 
of  probate  coart  allowine  olalm  valid  Jadg. 
Bieat,  thottflb  aatered  oaly  In  docket. 

Entry  of  an  order  of  a  probate  court  allow- 
ing and  ordering  paid  a  claim  regularly  filed, 
entered  .In  county  jodge's  probate  docket,  is 
sncb  an  entry  of  record  as  is  contemplated  in 
Bev.  St  art  S21B  noQI^lng  an  order  not  en- 
tered of  record,  in  view  of  ardde  8211,  mak- 
ing the  judge's  probate  docket  a  "record  book." 

4.  Executors  aad  adiafnlstrators  <^238,  241— 
Order  of  probate  court  allowing  dafm  a 
flnal  Jadgmeat  not  to  be  set  aside  at  subse- 
4«*at  term  or  cellatarally  attaoked. 

An  order  of  the  probate  conrt  entered  in 
the  probate  docket,  allowiBg  and  otdertng  paid 
a  daln.  is  a  flnal  Ja^coMnt,  and  cannot  be  set 
aside  at  a  sabseqnent  term,  or  be  otherwiae 
afleeted  in  a  bilateral  proceeding,  or  in  any 
other  way  than  br  a  direct  proceeding  brought 
for  that  purpose  in  the  district  court 

Appeal  from  District  Court,  Kamea  Coon- 
t7;  Oovey  O.  Thomas,  Judge. 

In  fbe  matt»  of  tlw  estate  of  J.  K  Kra- 
wletB.  deceased.  Application  hy  B.  J.  Era- 
vlets  and  another  to  withdraw  dalma  ap- 
proved and  ordered  pakU  to  taiereaae  the 
amount,  opposed  by  Frank  Endakl  and  oth- 
ers. From  an  adverse  Judgment,  applicants 
appeaL  Afflrmed. 

Bell  &  Brown,  of  Karnes  CAty.  for  ai^- 
lants. 

T.  B.  Smiley  and  J.  O.  FalQi,  both  of 
Karnes  City,  for  appellees. 

SMITH,  J.  While  the  estate  of  J.  N.  Kra- 
wietz,  deceased  was  In  procees  <^  adminis- 
tration In  the  probate  court  of  Karnes  coun- 
ty, E.  J.  and  L.  Erawletz  each  Itled  claims 
agaiost  the  estate  with  ^e  administratOT, 
who  ainproved  and  ordered  thean  paid.  Sub- 
sequently the  clalmaats  filed  a  Joint  motion 


for  leave  to  withdraw  I  i 

that,  at  the  time  the  cl  i 
proved,  and  ordered  pa  , 
laboring  under  a  mlsapp}  i 
of  law  as  to  their  Just  i  i 
against  said  estate  anc  ; 
do  not  represent  the  tn 
estate  is  due  them,"  and  i 
permitted  to  withdraw 
they  may  In  due  time  i  • 
their  just  claims  as  agalt  : 

Frank  Knelskl  and  ot)  i 
bt^s  ht  law  and  intw^tt 
a  contest  of  the  appUcat  i 
claims,  upon  the  gronnite  : 
been  regularly  authentlct  ■ 
lowed,  ordered  paid,  tri  i 
and  iMiid.  and  cannot  no 
collateral  attack,  and  tfa> 
was  witiiout  power  to  i 
drawal. 

The  proponents  of  th€  i 
the  right  of  Knelski  and  t  i 
test  the  same.  Insisted  1  : 
not  show  a  legal  allowan  i 
of  the  claims,  or  flnal  Jnd  : 
denied  that  tbey  had  trai  i 
or  that  the  latter  had  bee 
court  dolled  the  applicafil  i 
claims.  The  Krawletzes  i  ; 
trlct  court,  In  whiA  Jn  i 
rendered  against  tli«n. 

[1]  Appellees,  as  heirs  i 
ceased,  and  being  Interei  : 
clearly  had  a  right,  undt  - 
the  statute,  to  apprar  an( 
cation  to  withdraw  the  cli  I 
art  3236;  Pena  Vldaurrl  ■ 
156  S.  W.  315.  Appellai  I 
from  the  opinion  In  Cha]  i 
29  S.  W.  820,  as  holding  i  \ 
sion.  The  only  question  d  i 
was  that  the  heirs  of  the  d  i 
no  right  to  compromise  ai  i 
or  against  the  estate  pend 
thereof.  We  adhere  to  tl . 
does  not  affect  the  queatl  i 

[2,  S]  In  general  terms  f 
appellants'  position  Is  thi , 
no  final  Judgment  upon  tii 
county  court,  and  that  t: 
claims  would  amount  slic; 
which  iB  permissible  at  anj 
of  flnal  Judgmoit  They 
notation  <hi  his  probate  do*: 
Judge,  of  the  approval  of  1 
Judgment  "entered  of  recc 
Judgment  In  fact  becomes 
the  court's  approval  and 
probate  claim  do<^et  or  i 
court's  disposition  of  the  clii 
in  the  minutes  of  the  proTi 
as  the  ordtx  allowing  the  d 
It  paid,  was  not  entered  In  I 
probate  court,  it  was  "a  i 
tides  3218  and  ^19,  which 


d^For  oUmf  cum  im  mom  toptc  and  lUBT-NUHBER  lo  «U  K«r-Number«d  DlsMt 


Digitized  by  Google 


808 


286  SOUTHWESTERN  BEPOBTEB 


Artide  8218.  "AH  dedsiMis,  orderi,  decreea, 
and  jndgme&tR  of  the  conntr  court  in  probate 
matters  shall  be  rendered  in  open  court,  and 
at  a  re^lar  term  of  aoch  court  for  dvil  and 
probate  business,  unless  in  cases  wbere  it  Is 
otherwise  specially  provided." 

Article  8219.  "All  snch  decisions,  orders,  de- 
crees and  judgments  shall  be  entered  on  tht 
records  of  the  court,  during  the  term  at  wliich 
the  same  are  lendered;  and  any  mch  dedoion, 
order,  decree  or  Jodgmant  ahaU  be  a  nidUtr  on- 
less  entered  of  rectwd." 

An  order  of  a  pn^ate  court  allowing  a 
claim  r^nlarly  pxeaented  la  a  final  Judgment 
It  la  expressly  made  so  by  statute  (article 
341^,  as  well  as  the  dedslonB.  WllUama  r. 
BobluQon,  63  Tex.  G76;  Bloom  v.  Oliver,  56 
Tec  Oiv.  App.  391, 120  S.  W.  1101.  It  Is  true, 
as  contended  appdlants,  that  It  la  pro- 
vided In  article  S219  fbat  all  orders,  etc.,  ot 
the  probate  court  "aball  be  entered  on  the 
records  of  the  court,"  and  that,  unless  so  en- 
tered, sndi  orders,  eta,  "BhaU  be  a  nullity." 
But  It  is  expressly  provided  In  artkte  3211 
that  the  Judge's  probate  docket  Is  a  "record 
book,**  and  an  entry  In  that  docket  of  the 
order  allowing  a  dalm  Is  such  an  entry  of 
record  as  conteroidated  In  the  provMons  of 
article  3210  nullifying  an  orda  not  wtered  of 
record.  West  v.  Keeton,  17  Tex.  Civ,  App. 
188,  42  S.  W.  1084;  De  Cordova  v.  Bog^ 
97  Tex.  60,  76  S.  W.  16.  Appellants  quote 
from  the  dedslfflis  in  Threatt  v.  Johnson,  156 
8.  W.  1137,  and  Drew  v.  Jarvis,  110  Tex.  136, 
216  S.  W.  618,  to  support  their  contention 
that,  unless  the  order  In  question  la  shown 
to  have  been  entered  In  the  minutes  rather 
than  in  the  Judge's  probate  docket,  it  is  a 
nullity.  Those  decisions,  however,  relate  to 
entries  In  guardlauEfhlp  matters  under  ar- 
tldM  4050,  4083,  and  4207,  which  expressly 
provide  that  the  orders  therein  mentioned 
shall  be  entered,  not  "of  record,"  but  "in 
the  minutes"  of  the  court,  and  that  unless 
entered  "in  the  minutes"  they  shall  be  a  nul- 
lity. Those  decisions  have  no  application 
h»& 

[4]  We  hold,  then,  that  the  matters  here 
sought  to  be  disturbed  hare  been  reduced  to 
a  final  Judgment,  binding  alike  upon  the  es- 
tate and  the  claimants.  It  cannot  at  a  sub- 
sequent term  be  set  aside,  or  otherwise  af- 
fected In  a  collateral  proceeding,  or  in  any 
other  way  than  by  a  direct  proceeding 
brought  for  that  purpose  In  the  district  court 
NeiU  V.  Hodge,  5  Tex.  487;  Joues  v.  Under- 
wood, 11  Tex.  116;  Moore  t.  Hillebrant,  14 
Tex.  314.  65  Am.  Dec  118;  WlUlams  v.  Rob- 
inson, supra;  Bloom  v.  Oliver,  supra.  Appel- 
lants alleged  in  supplemental  pleadings  that 
they  were  induced  to  file  the  claims  in  ques- 
tion because  of  fraudulent  representatioas 
made  to  theiu  by  appellees,  and  uuder  a  mis- 
apprehension of  the  law  and  facts  concerning 
their  rights.  The  Judgment  being  final,  how- 
ever, these  mattCTs  are  res  adjudlcata,  and, 


If  aK)dIants  have  been  wronged,  ttuir  re- 
dress Ues,  not  In  the  remedy  they  have  pur- 
sued, but  In  a  direct  proceeding  In  the  dis- 
trict court  to  set  aside  the  Judgment  and  la 
that  way  reopen  ttie  article  matter. 
The  Judgment  Is  affirmed. 


JAMISON  V.  WELLS  at  al.    (No.  6650.) 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
^nlo.  Jan.  4,  1022.  Behearing  Denied 
Jan.  25.  1922:) 

t.  Husband  and  wife  «=>249— Prima  fade, 
laads  conveyed  to  wife  In  her  nana  dirlif 
narrtage,  oosstttate  "oomninlty  property." 

Prima  fade,  lands  conveyed  by  deeds  exe- 
cuted and  delivered  to  a  wife  in  her  name  dar- 
ing marriage  constttote  community  property- 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Senmd  Series,  Com- 
munity Property.] 

2.  Deeds  ^56(4)— Husband's  exeoatlon  ef 
deed  to  wife  oonstltHtes  delivery,  thonflb  set 
registered. 

Ordinarily,  the  execution  of  a  deed  by  i 
husband  to  Us  wife,  though  he  retains  posses- 
sion thereof,  constltnteB  a  complete  dc^veiy, 
whether  registered  1^  him  or  not,  in  the  ab- 
sence of  a  contrary  Intention. 

3.  Deeds  «=^59(l)— Reglstratloa  is  delivery. 

The  registration  of  a  deed  is  considered  t 
delivery  thereof. 

4.  Trusts  «»44(3)— Trust  flsder  abselits 
deed  must  be  dearly  established. 

While  a  tmst  may  be  established  under 
an  absolute  deed  by  parol  testimony,  proof  of 
the  existence  of  such  agreement  must  be  very 
dear  and  corroborated. 

5.  Fraudulent  conv^ances  9=9l74(l}— EqsKy 
will  not  grant  relief  to  parties  to  trsst  bi' 
tended  to  defeat  oredKors. 

When  a  trust  on  an  absolute  deed  between 
husband  and  wife  predicated  on  a  fraudulent 
intent  to  defeat  creditors  is  sought  to  be  es- 
tablished, courts  of  equity  will  not  give  the 
parties  thereto  or  their  heirs  any  relief. 

6.  Deeds  «»5«(4)~Rule  that  husbaad's  ex«. 
Duttan  of  deed  te  wife  Is  safflcieat  Mlvsry 
net  ohaaged  by  aot  giving  wife  exdnslva  oes- 

trol  of  separate  estate. 
The  rule  that  a  husband's  execution  of  t 
deed  to  his  wife  is  a  suffident  delivery,  though 
he  still  holds  the  deed,  was  not  changed  bj 
the  statute  giving  the  wife  ezd.u8iTe  cootri^ 
of  her  separate  estate,  and  denying  the  husband 
any  rights  therein  except  by  her  permission  or 
assent. 

7.  Dsflds  «»l94(l)-AaresnMat  that  wifs 
shsnid  boM  title  Is  trnst  for  hushaad  t«  de- 
feat oreiitors  presnpposes  aoqulesoeaoa  is  a 

oompleta  ddlvery. 
A  secret  agreement  between  a  hasband 
and  wife  that  land  conveyed  to  the  latter  wss 
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B.  Tmte  ^17,  l8(l)-CuRot  IM  ■■grafted 
o»  $Mty  aXMHtwl  ud  delivered  iaed  fay  sub- 
sequent  oral  undantandiig. 

No  trust  can  be  ingrafted  on  a  deed,  duly 
executed,  registered,  and  delivered,  by  any  eup- 
Bequent  oral  understanding  that  the  property 
was  to  be  reconveyed  when  the  deed  liad  aerred 
grantor'e  purpose. 

9.  Deaoeat  and  dlstritatiea  «=»90(1)-Frauda- 
leat  ooaveyaaees  «=»I74(3)— Neither  bu«> 
band  agreeing  with  wife  to  place  title  In  her 
name  with  Intent  to  defraud  existing  credi- 
tors, nor  his  hairs,  can  recover  from  her  or 
her  heirs. 

Under  BeT.  St  arts.  3966,  8967,  neither  a 
husband,  who  agrees  with  his  wife  to  place  the 
title  to  property  conveyed  by  absolate  deed  in 
her  Dome  with  intent  to  deUvi  hinder,  or  de- 
frand  existing  creditora,  nor  hia  heira,  can  re- 
cover the  property  from  the  wife  or  her.belza, 

10.  Fraadnlent  coHV^aacee  ^172(1)— where 
wife  did  not  Itnow  of  husband's  purpose  to 
defraud  oredltora,  conveyance  to  her  passed 
legd  titit,  whatever  his  purpose. 

Where  a  wife,  to  whom  land  was  "conveyed 
by  her  hnsband,  was  not  cognisant,  prior  to 
the  execution  and  delivery  of  the  deed,  of  bis 
intent  to  defraud  existing  creditors,  such  con- 
veyance paaaed  the  le^  tiUe  to  her,  whatever 
bis  porpoae,  and  regardless  of  any  statement  or 
subaequent  oral  agreement  to  constitute  her  the 
fraudulent  vendee  for  such  purposes. 

11.  Partition  «a9i2(3)— Wife's  heir  not  ent). 
tied  to  partition  of  homestead  as  af  alaat  anr- 
vivlng  hmbaad's  right  of  ocoupatlon. 

Where,  by  virtue  of  an  absolute  deed  from 
a  husband  to  bis  wife,  a  complete  separate  es- 
tate for  her  sole  benefit  vested  in  her,  her 
only  surviving  heir,  a  sister,  inherited  an  un- 
divided half  interest,  under  Bev.  St.,  art.  2402, 
and  would  be  entitled,  under  artfde  8426,  to 
have  the  homestead  partitioned  there  being  no 
minor  children,  but,  nnder  artfde  3429,  it  can- 
not be  partitioned  ao  long  as  tte  hnaband  Uvea 
and  electa  to  occupy  it  u  a  faoueatead. 

Appeal  from  DUtrtct  Court.  Bexar  Ooan- 
ty ;  Robert  W.  B.  TcttcII,  Judge. 

Suit  by  Mittle  Jamison  against  Lee  K. 
Welia  and  others.  Judgment  for  defendants, 
and  plaintiff  appeala.  Beversed  and  render- 
ed In  part  and  affirmed  in  part 

Douglas  it  Cartor,  of  San  Antonio,  for  ap- 
pellant. 

Ijeonard  Brown,  of  San  Antimio,  for  ap- 
peHeea. 

COBBS,  J.  This  is  a  suit  brought  by  ap- 
pellant to  partition  certain  real  property  be- 
tween her  and  appellee,  and  for  rents,  on 
the  ground  that  the  property  situated  In  Son 


to  be  held  by  her  In  trust  for  him  to  defeat  ■  Antonio,  Tex.,  was  the  separata  estate  of 
their  creditors  presupposes  an  acquiescence  to  her  deceased  sister,  Ihnma  Wells,  the  ■wile 

fhe^M^      ^'^'^  «PP«"«  ^       Wdls.  who  died  int«- 

■^^^  tate,  February  17,  1920,  withont  issne,  and 

leaving  appellant  her  sister,  the  sole  sur- 
viving heir  to  her  estate;  and  against  P.  H. 
Mayfleld  and  EUa  Mayfleld,  vbo.  It  was  al- 
leged, were  claiming  some  interest  In  the 
land. 

Appellee  Wells'  defense  was  general  de- 
nial, and  that  his  deed  to  bis  wife,  convey- 
ing the  property  In  question  to  her,  though 
absolute  on  Its  fkce  and  recorded  by  him, 
wag  never  d^lvered  to  her,  and  In  fact  was 
not  Intended  to  take  effect  as  an  absolute 
deed.  It  was  made  to  her  at  a  time  when  he 
was  engaged  in  a  printing  business,  having 
a  partner  therein,  wbltdi  business  was  unsuc- 
cessful, and  being  heavily  in  debt  and  fear- 
ing suits  might  be  brought  against  him,  he 
placed  13ie  property  tn  hla  wife's  name,  with 
the  express  Intention  that  no  title  was  to 
pas^  but  that  she  was  to  merely  hold  the 
legal  title  thereto  as  trustee  for  him,  and 
would  on  demand  convey  ttie  tlQe  to  him. 
The  property  was  at  the  time  the  homestead 
of  himself  and  wife,  and  he  claims  his  home- 
stead right  to  lots  20  and  21  in  block  2.  new 
city  block  l«ai. 

The  answer  of  appellees  F.  H.  and  Ella' 
Mayfleld  was  Oiat  they  purchased  lota  18  and 
19,  in  block  2,  In  new  city  block  1681,  Boose, 
velt  place  addition,  from  L.  K.  Wellr,  appel- 
lee, and  Emma  K.  Wells,  and  executed  their 
note  In  the  sum  of  $1,400,  payable  in  month- 
ly Installments,  and  for  the  security  of  wfalcli 
a  vendor's  Hen  was  reserved  In  the  deed; 
that  they  have  paid  the  sum  of  ?B00  on  the 
note,  but  have  made  no  payment  on  the  note 
since  February  17,  192Q,  and  pray  for  such 
relief  as  they  may  be  entitled  to  tn  law  and 
equity. 

The  case  was  tried  by  the  court  who  filed, 
at  the  request  of  appellant,  findings  of  fact 
and  conclusions  of  law  besides  the  statement 
of  facts  filed.  The  judgment  of  the  court 
was  in  favor  of  appellees  F.  H.  and  Ella 
Mayfleld  for  the  land  claimed  by  them,  to 
wit,  lots  18  and  19  in  block  2,  new  city 
block  1661,  and  in  favor  of  appellee  Lee  K. 
Wells  for  the  balance  of  the  unsold  land,  to 
wit,  lots  20  and  21,  in  block  N'o.  2,  new  city 
block  1661,  and  that  the  prayer  for  parti- 
tion of  appellant  be  denied.  Appellant  is 
shown  to  be  the  sole  surviving  sister  and 
heir  of  Kmma  Wells,  deceased,  who  was  the 
wife  of  Lee  K.  Wells,  appellee. 

The  main  error  assigned  questions  the 
ruling  of  the  court  in  holding  that  no  title 
passed  to  Emjna  Wells,  wife  of  appellee  Lee 
K,  Wells,  by  virtue  of  his  deed  to  her,  and 
thereby  did  not  become  her  separate  proper- 
ty, but  that  at  the  time  of  her  death  was 
the  community  property  between  th^,  and 
under  the  law  of  descent  and  dlsti^butlon 
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Tested  the  absolt^  title  In  her  husband,  ap- 
pellee, and  that  appellant,  her  sister,  who 
was  the  sole  snrTiving  heir,  acqnlred  no  In- 
terest In  this  property. 

[1]  The  material  facts  established  are  that 
Emma  Wells,  the  deceased  wl/e  of  Lee  K. 
Wells,  aivelleB,  acquired  this  property  un- 
der sereral  deeds  during  their  marriage,  and 
the  apparent  legal  title,  therefore,  was  never 
In  aiq^dlea.  The  first  of  these  deeds  was  a 
general  warranty  deed  from  T.  H.  C.  Hyde 
to  Emma  Wells,  dated  28th  of  August,  1908, 
conveying  the  lands  upon  a  recited  conBid- 
eratlon  of  9675  paid  by  her.  The  second  Is 
another  deed  from  the  Highland  Improve- 
raent  Company,  for  a  recited  consideration 
of  (226,  to  her  conveying  lot  20,  described 
In  the  foregoing  deed,  but,  having  been  dis- 
posed of  by  sale  prior  to  Emma's  death,  is 
eliminated  from  this  controversy.  Prima 
facie,  the  foregcdng  deeds  to  Emma  Wells, 
the  deceased  wife,  executed  and  delivered  to 
her  in  her  name,  constituted  commnnity  prop- 
erty between  them. 

[2-E]  Appellant  asserts  her  claim  to  one- 
half  oif  the  property  on  the  ground  that  It 
was  the  separate  estate  of  her  deceased  sis- 
ter, Emma  Wells,  made  so  the  deed  of 
appellee  Wells  to  bis  wife,  dated  the  12th 
day  of  May,  1914,  conveying  the  property  for 
a  recited  consideration  of  $5  and  lore  and 
affection  he  bore  to  her  as  his  wife.  This 
deed  was  filed  for  record  on  the  very  same 
day  it  was  executed  by  appellee.  The  proof 
showed  that  all  renditions  and  payments 
of  taxes  were  by  appellee,  though  the  as- 
sessments were  made  in  his  wife's  name.  It 
was  also  shown  the  deed  was  made  to  her 
by  him  in  contemplation  of  his  insolvency, 
for  the  expressed  purpose  to  defeat  the  col- 
lection of  debts,  and  that  she  was  to  hold 
the  title  thereto  In  her  name  In  trust  to  be 
conveyed  to  him  upon  his  request  In  due 
time  he  paid  off  his  debts,  and  the  purposes 
for  which  said  deed  was  made  thus  ceased 
to  be  of  any  further  value  to  protect  him 
against  his  creditors.  He  was  largely  in 
debt  at  the  time,  and,  fearing  his  partner 
In  business  would  l^tiU  further  involve  him, 
he  consqlted  a  lawyer,  stating  his  purpose, 
and  in  order  to  protect  him  against  his  cred- 
itors present,  and  especially  in  the  future, 
and  to  save  the  property,  though  It  was 
their  homestead,  the  deed  was  prepared  for 
him,  which  he  then  and  there  executed  and 
carried  In  person  to  the  county  clerk  and 
caused  its  registration.  Her  name  and  ad- 
dress were  on  the  deed,  and  when  re^stered  It 
it  was  mailed  to  her  and  appellee,  and  appel- 
lee retained  possession  thereof  ever  after- 
wards. As  said,  he  caused  its  reglatratlon, 
and  rendered  It  for  taxation  purposes  In  his 
wife's  name,  and  the  taxes  were  paid  by 
him.  Ordinarily  the  execution  of  a  deed  It- 
self  1^  file  husband  to  the  wife,  though  he 
retains  possession  thereof,  constitutes  a  com- 


plete delivery,  whether  It  la  ieglBt««d  bj 
him  or  not,  bi  the  lUMOoee  ot  a  contrary  in- 
tention. So,  also,  la  the  r^itstntlon  of  a 
deed  considered  a  delivery.  The  facts  an 
sufficient  to  bAww  a  delivery  for  Uie  purposes 
stated.  But  the  emtenthm  here  la  ttiat  tbe 
agreement  between  him  and  hiB  wife  was 
that  tbe  execulon  of  the  deed  was  to  be  made 
to  hinder,  d^ay,  and  defeat  past  and  future 
creditors  of  the  appellee,  and  the  land,  whea 
the  deed  had  s^red  Us  purirases,  was  to 
be  by  her  transferred  to  him.  The  creditors 
were  iiald  off,  and  for  more  than  five  years 
after  Its  execution  and  before  her  death  no 
change  was  made  In  the  status  of  the  title 
and  the  holding,  nor  did  he  ever  seek  a  con- 
veyance from  her. 

The  only  testimony  offered  to  defeat  tlie 
passage  of  full  title  by  the  execution  of  tbe 
deed  was  the  mala  fides  In  the  transaction 
and  the  Intention  that  the  deed  was  to  serre 
I  as  a  cover  fO  conceal  the  title  to  the  prop- 
erty and  place  It  beyond  the  creditors'  reach. 
To  what  extent  it  8»ved  such  purpose  Is 
not  known,  nor  whether  It  enabled  them  to 
hold  it  thus  until  all  h\a  debts  had  been 
paid  Is  a  matter  of  conjecture,  but  of  no 
particular  cmisequence.  Even  th&x  it  Is  not 
shown  that  he  requested,  during  her  lifetime, 
a  deed,  but  permitted  the  title  to  thus  re- 
main in  statu  quo. 

Tbe  proof  falls  to  show  an  antecedmt 
agreement,  and  that  his  wife  knew  he  was 
going  to  see  a  lawyer  for  any  purpose  or 
advice  In  connection  with  the  transaction. 
It  Lb  nowhere  shown  that  prior  to  the  ex- 
ecution of  or  the  filing  of  the  deed  for  r%- 
Istratlon  she  had  agreed  with  him  she  would 
hold  tbe  legal  tlUe  In  trust  fbr  him  acabut 
their  creditors. 

While  a  trust  may  be  established  upon  an 
absolute  deed  by  parol  testimony,  especially 
such  as  contended  for  here  as  made  between 
tbe  husband  and  wife  for  the  purposes  stat- 
ed it  should  be  very  clear  as  to  the  agree- 
ment its^  and  corroborated.  Whitfield  r. 
Duffle,  105  S.  W.  324.  But  when  such  trust 
is  sought  to  be  established,  predicated  upon 
a  fraudulent  intent  to  defeat  existing  credi- 
tors, the  courts  of  equity  are  never  open  to 
give  such  parties  or  their  heirs  any  reliel 
There  Is  testimony  showing  that  Emmt 
Wells,  the  wife,  stated  she  regarded  tbe 
property  as  the  commtmity  proi>erty  of  her- 
self and  her  husband,  but  there  is  no  state- 
ment of  any  prior  trust  agreement  from  ber 
to  that  effect  The  status  of  title  la  ber 
was  for  more  than  six  years  undisturbed  by 
any  one. 

[6->]  There  Is  no  mwit  In  app^ee's  a» 
tention  that  the  established  rule  of  construc- 
tion in  existence  prior  to  1913,  that  a  lia^- 
band's  deed  t6  his  wife  after  Its  execution, 
and  held  by  him,  was  a  sufficient  ddlrery, 
was  chaiLged  by  the  amendment  respecting 
the  wife's  separate  estate  which  gives  her 
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tbe  control  tbereof  denies  the  husband  any 
Und  of  right,  i>oBsesslon,  management,  or 
control  except  bj  her  permiasioii  or  assent 
According  to  appellee's  own  contratioD,  tbcffe 
was  a  secret  agreement  betwe^  him  and 
his  wife  that  his  title  was  to  be  held  by 
ber  In  trust  for  him  to  defeat  their  creditors, 
which  presupposes  an  acquiescence  to  a  com- 
plete and  perfect  delivery,  whatever  be  the 
purpose.  Trusts  must  be  Ingrafted  on  deeds 
by  the  clearest  and  best  proof.  No  trust 
could  be  ingrafted  on  a  deed  duly  executed, 
registered,  and  dellvckred  by  any  subse^ueat 
oral  understanding  of  the  kind  here  sought 
Such  an  agreement  must  precede  the  execn-' 
tlon  and  tbe  delivery  of  tbe  deed,  not  after. 
It  must  be  based  npon  a  precedent  agree- 
ment, not  upon  a  subsequent  oral  promise  or 
agreement  It  must  be  a  part  of  the  real 
consideration,  and  not  a  subsequent  one. 
Aside  from  that,  the  facts  show  that  the  hus- 
band and  wife,  having  knowledge  of  his  In- 
tent, undertook  by  this  agreement  to  place 
the  title  to  the  property  in  her  name  "with 
Intent  to  delay,  hinder,  or  defraud  creditors" 
— those  existing,  as  well  as  those  that  were 
supposed  would  arise  from  tbe  subsequent 
actions  of  the  parties.  Such  purpose  is  pro- 
hibited by  articles  3966,  3967,  Bevlsed  Stat- 
utes. The  fact  that  the  obvious  purpose  was 
to  place  this  property  beyond  the  reach  of 
existing  creditors,  and  hinder  and  delay  the 
collection  of  their  debts,  constitutes  the  vice 
in  the  transfer.  Seellgson  &  Co.  v.  Brown  & 
Brown,  61  Tex.  180;  Searcy  v.  Qwaltney 
Bros.,  86  Tex.  Civ.  App.  158,  81  S.  W.  576. 
In  such  case  neither  himself  nor  heirs  can 
recover  tbe  property.  As  said  in  Parrell  v. 
Duffy,  6  Tex.  Civ.  Am>.  436,  27  S.  W.  20 : 

"It  is  the  poller  of  the  law  *  *  •  to  dtn- 
eonraga  mcdi  transaetioiui,  instead  of  tnconnw 

ing  by  enforefaig  th«B." 

AM  tbe  atream  is  muddled  in  Ita  source^  so 
It  nms  <m  to  tbe  end.  It  has  been  said, 
where  tbe  husband  gave  bis  wife  title  to 
peraonal  property  In  fraud  of  bis  creditors, 
be  could  not  recover  It  from  her.  Jordan 
T.  Marcantell,  147  S.  W.  SS7;  Newman  ▼. 
Newman,  86  S.  V.  p.  686.  The  taint  of. 
AanA  is  the  same  wbrtber  It  be  found  tn  a 
poTsonal  property  transaction,  or  Is  found  In 
a  deal  wholly  airectlng  real  estate.  Tbe 
statute  does  not  nuke  conveyances  of  tbe 
kind  fraudulent,  where  thore  are  no  credi- 
tors at  tbe  time.  Searcy  t.  Onaltn^  Bros., 
supra.  To  be  fraud,  It  must  be  Out  then 
are  existlnc  creditors,  whose  rights  are  af- 
fected by  postponing,  hindering,  at  decaying 
them  In  ttie  collection  of  their  debt  In 
Bucb  cases,  where  tiiere  were  no  rights  of 
creditors  InTOlved.  it  aeons  a  xeocmv«yance 
may  be  enforced.  XUvera  v.  White,  M  Tex. 
S38,  6S  8.  W.  12&  But  that,  as  between 
parties  where  the  fraudulent  intent  was  not 
to  defeat  existing  creditors  such  deeds  axe 
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held  to  he  valid  to  pass  tttle  between  the 
parties.  Id. 

In  this  case  the  court  found  that  the  deed 
was  not  delivered  to  take  effect  as  an  abso- 
lute conveyance.  The  husband*  however,  re- 
corded it  immediately,  which  of  itself,  witn- 
out  ottier  controlling  purposes  constitutes  d& 
Uvery.  True  he  kept  It  In  his  possession, 
but  such  holding  seems  to  have  beoi  known 
and  acquiesced  In  by  his  wife.  He  paid  tax- 
es on  It  He  rendered  it  In  person  for  taxes 
in  ber  name,  and  in  some  instances  it  was 
rendered  by  her,  but  the  testimony  shows  It 
was  only  Intmded  as  a  conveyance  to  defeat 
their  creditors.  And  in  addition  to  which 
tbe  proof  further  showed  she  admowledged 
It  was  held  as  community  property  between 
them. 

The  facts  show  that  there  were  existing 
debts  at  the  very  time  of  the  execution  of 
the  conveyance  and  in  addition  the  evidence 
further  shows  that  he  feared  his  partner 
would  farther  Involve  him,  fbis  being  an  ad- 
ditional cause  for  the  oonv^rance,  but  that 
cannot  relieve  It  of  the  fraudulent  Intent 
at  the  time  tn  respect  to  hindering  and  de- 
laying his  creditors  in  the  CoUeetlon  of  exist- 
ing debts  though  all  were  later  ptfld  off  by 
him.  In  all  the  cases  cited  by  app^lee,  be- 
sides many  others  not  cited,  the  deeds  shown 
to  have  been  executed  were  executed  by  an 
insolvent  iKrson  at  a  time  when  there  were 
no  existing  debts.  In  other  words  there  was 
no  one  to  be  defrauded,  and  no  threatened 
claim  having  legal  existence  postponed  or 
hindered  and  delayed  in  the  collection  there- 
of. Newman  v.  Newman,  supra'. 

[10]  It  does  not  appear  tnun  the  testimony 
that  Mrs.  Wells  was  at  all  cognizant  of  tbe 
fraudulott  purpose  and  intent  of  her  hus- 
band prior  to  the  execuUUm  and  delivery  of 
the  deed.  If  that  be  true,  his  couvctyanoe 
passed  the  legal  title  to  her,  wliatever  hij» 
purpose  and  wbaterar  statement  or  attempt- 
ed Bubeeqaent  oral  agreement  to  constitute 
ber  tbe  fraudulent  vendee  for  such  alleged 
trust  purposes. 

AHiellee  Wells  does  not  ptmsent  himself 
before  a  court  of  equity  la  such  light  as  to 
cause  his  solemn  conveyance  made  In  fraud 
of  his  creditors,  to  be  set  osldB  now.  to  w- 
aUe  him  to  recdve  benefits  thereunder.  To 
do  so  would  be  to  nullify  one  ot  tbe  favorite 
maxims  ot  the  courts  of  equity  ttiat  reQUires 
litigants  to  ctmie  into  court  with  dean  hands, 
showing  themselves  fit  subjects  for  courts  of 
chancery  to  administer  relief. 

[11]  Tbe  facts  are  that  the  title  was  vest- 
ed In  Emma  Wtflls  by  her  said  hudHuid's 
deed,  a  complete  s^iarate  estate  fur  hw  own 
sole  boieflt  and  separate  use;  tliat  at  her 
death  the  only  surviving  heir  was  her  sis- 
ter, tbe  eiHPellant  who  inherited  an  nndlTld- 
ed  one-half  Interest  in  such  estate.  Article 
2462,  B.  S. 

Under  article  842S  appelant  would  be  en- 


Digitized  by  Google 


810 


286  SOUTHWBSTEBN  BBPOBTER 


titled  to  hmvB  the  homestead  partitioned  be- 
cause tbere  is  uo  surviving  widow  nor  minor 
children  to  use  and  occupy  it.  But  under 
article  3429,  B.  S.,  It  cannot  be  partitioned 
BO  long  as  the  appellee  I>ee  K.  W^ls  lires, 
or  so  long  as  he  may  elect  to  use  or  occupy 
the  same  as  a  homestead.  Hence  the  only 
relief  that  can  now  be  glvm  is  to  fix  and 
determine  appellant's  interest  in  the  land 
sued  for  which  is  the  homestead  ot  Lee  K. 
Wells,  appellee,  which  was  unsold  at  the 
death  of  his  wife,  to  wit,  lots  20  and  21  in 
block  2,  new  city  block  1661. 

The  iudgmttit  of  the  trial  court  therefore 
is  reversed  and  here  rendered  in  favor  of 
appellant  In  so  far  as  it  denied  to  appellant 
a  recovery  of  the  lands  sued  for  described  as 
the  homestead  and  unsold  during  the  life- 
time of  the  said  Emma  Wells,  deceased,  and 
to  adjudge  and  decree  to  ai^llant  that  she 
do  have  and  recover  the  title  and  interest 
to  an  undivided  one-half  interest  therein. 
The  Judgment  of  the  trial  court  is  affirmed 
in  favw  of  appellees  F.  H.  Uayfield  and 
Ella  Mayfield. 

BeYoraed  and  rendered  In  part,  and  af- 
firmed in  part 

On  Hotlom  for  Bdiearlng. 

Appellee  flies  a  motion  for  a  rehearing  as 
well  as  does  the  appellant.  The  latter  prays 
a  modification  of  the  Judgment  wherein  the 
Judgment  of  the  trial  court  In  favor  of  ap- 
pellees T.  H.  and  EUa  Uayfield  was  affirmed, 
and  asking  for  a  judgment  for  one-half 
of  the  proceeds  of  the  promissory  note  given 
to  Emma  WeUs  and  Lee  E.  Wells  for  $1,400 
and  rents. 

The  appellee  Lee  K.  W^ls  strenuously  in- 
sists we  are  in  error  in  holding  there  was  no 
antecedent  bona  fide  agreement  between  Lee 
K.  Wells,  appellee,  and  his  deceased  wife 
that  she  was  to  receive  the  conveyance  and 
bold  in  trust  until  be  could  arrange  with  his 
existing  creditors,  and  thereafter  she  was 
to  convey  the  property,  upon  request,  to 
Mm.  While  we  said  there  was  nothing  to 
show  his  wife  knew  he  was  going  to  see  a 
lawyer  fOr  the  purpose  of  executing  such  a 
deed  he  did  go  to  see  one,  but  he  did  not 
tell  her  ot  his  purpose  beforehand  nor  at 


the  time  did  she  have  any  agreemut  with 
him.   He  testified: 

"When  we  made  the  deed,  die  waa  with  me 
when  it  was  made." 

He  also  testified: 

"I  ttJid  Mr.  Altgelt  at  the  time  why  I  wa* 
domg  it  •  •  *  I  went  to  Mr.  Altgelt  to 
draw  up  the  deed  to  my  wife.  I  didn't  tell  bim 
how  to  make  it.  I  didn't  tell  bim  nothing.  «!• 
cept  I  told  him  to  make  me  oat  a  deed.  Ai  to 
what  I  told  Mr.  Altgelt  when  I  went  into  lui 
office,  I  ttdd  him  I  wanted  to  transfer  the 
property  to  my  wife,  and  I  told  Um  whj  I  wu 
doing  it." 

Most  of  tbe  testimony  introduced  by  the 
witnesses  and  set  forth  In  the  motion  for  a 
rehearing  is  in  respect  to  statements  as  to 
the  status  of  the  property  subsequent  to  the 
conveyance. 

As  stated  In  the  original  opinion,  Emma 
Wells  repeatedly  stated  she  r^rded  it  as 
community  property,  and  no  doubt  would 
have  conveyed  it  to  Lee  K.  Wells  upon  his 
request  at  any  time,  but  he  did  not  request 
her  to  do  so.  Sbe  knew  the  object,  purposes, 
and  Illegal  Intent  permeating  the  convey- 
ance. Courts  of  equity  are  not  going  to  par- 
sue  the  subject  of  such  conveyances  beyond 
their  present  purpose  after  it  has  been  shown 
there  were  creditors  whose  claims  were  post- 
poned and  delayed  whatever  the  snbseqoCTi 
outcome.  If  the  deed  thus  illegally  execnted 
purposed  to  hinder  and  delay  tbe  collectloo 
of  claims,  or  was  Intended  to  defeat  or  post- 
pone such  claims.  According  to  appellee 
Wells,  his  wife  was  quite  well  informed  is 
to  his  intent  and  purposes  which  she  may 
have  well  understood,  and  knew  it  did  not 
prevent  the  title,  as  stated  In  our  opinion, 
from  taking  full  effect  In  her. 

We  have  carefully  examined  appellee's  mo- 
tion for  rehearing  and,  finding  no  m^t  Ib 
it  or  anything  new  not  already  considered, 
the  motion  is  overruled.  And,  finding  no 
merit  in  appellant's  motion  for  a  modifica- 
tion ol  the  judgment  so  as  to  reverse  that 
part  in  favor  of  the  Mayfltids  or  to  modify 
and  render,  so  that  appellant  recover  one- 
half  of  the  proceeds  of  the  sale  of  the  prop- 
erty to  the  Mayfields  and  for  renta  and  tv- 
«ao&t.  It  is  Ukewtae  overmled. 
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QUANAH,  A.  A.  P. 
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QUANAH,  A.  &  P.  RY.  CO.  v.  COOPER  tt  al. 

(No.  1865.) 

(Court  of  C^Tfl  Appeals  of  Texas.  AmarlDo. 
Dea  21,  1921.  Behearinf  Denied 
Feb.  1, 1922.) 

f.  Evidenca  «=>46l(t)— Parol  evidence  held  ad- 
mlsslbte  to  show  Inteatloa  of  parties  to  con- 
tract; "throBBh;**  "acroaa." 

Under  a  contract  to  procure  a  right  of  way 
for  a  railroad  line  "as  herein  provided,  through 
and  acroBs"  a  county,  in  consideration  of  the 
railroad  company's  agreement  to  construct  a 
line  to  a  station  on  a  certain  section  thereof, 
parol  eTidence  was  admissible  to  show  the  par- 
ties*  intention  as  to  whether  "as  herein  provid- 
ed" referred  to  a  line  "through  and  across"  the 
entire  county,  or  to  the  diaracter  of  the  right 
of  way  to  be  provided  to'anch  statiwi;  the 
words  "through"  and  "across"  frequently  mean- 
ing simply  "within." 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  First  and  Second  Series,  Across; 
Tfaroogb.] 

2.  ApiMftl  aid  error  9s»93l( I)— Disputed  la* 
saaa  as«DM«d  fo«ad  la  favor  of  aaocessfnl 
party. 

Where,  in  a  trial  to  the  court,  the  evidence 
was  conflicting,  the  appellate  court  will  assume 
that  that  court  found  the  disputed  issues  in 
favor  of  party  for  whom  judgment  is  rendered. 

On  Motion  for  Rehearing. 

3.  Appeal  and  error  ^842(1)— Where  avi- 
4eBce  conflicting  as  to  practical  oonstniotloa 
of  contract,  Issue  Is  one  of  fact. 

Where  the  evidence  was  conflicting  as  to 
acts  relied  on  as  a  practical  conatruction  of  a 
contractt  the  Issue  was  one  of  fact  for  the  trial 
court,. 

4.  Appaal  aad  arrar  «b»204(3)— No  fandamaa- 
tat  orrttr  In  eonsWorlBB  nMilag  of  anblgn- 
oaa  eontraeb 

Where  no  objectios  was  made  to  the  intro- 
duction of  evidence  as  to  the  meaning  of  an  am- 
biguous contract,  because  such  ambiguity  was 
not  pleaded,  the  case  was  tried  on  the  theory 
that  defendants,  under  their  general  denial, 
could  ^how  that  the  facts  relied  on  by  plaintiff 
Imposed  no  liability  nnder  the  ctmtractr  and  the 
judgment  on  Its  ^ce  was  consiateat  with  the 
pleading,  there  was  no  fundamental  error  in 
ccnndering  the  question  of  ambiguity. 

Han,  J.,  dissenting. 

Appeal  from  District  Court,  Hardonan 
County;  J.  A.  Nabers,  Judge. 

Action  by  the  Quanah,  Acme  &  Pacific 
Railway  Company  aguluat  A.  J.  Cooper  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeal&  Affirmed. 

Jno.  P.  Mam,  of  Wichita  Falls,  for  appel- 
lant 

BouMIn  tt  SnrteB,  ot  Mineral  Wells,  tm 
appellees. 


RY.  CO.  V.  COOPBR  811 
S.W.) 

BOTOB,  J.  -The  Quanah,  Acme  &  Paelflc 
Railway  Company  sued  A.  J.  Cooper  and 
others  on  a  contract  whereby  the  defend- 
ants, called  subscribers,  undertook  to  pay 
the  railway  company  a  bonus  and  secure 
certain  right  of  way  for  Its  line  of  road.  It 
was  alleged  that  the  subscribers  had  failed 
to  secure  right  of  way  through  two  tracts 
of  land  Included  wftbln  the  terms  of  the 
contract,  and  the  railway  company  brought 
the  suit  to  recover  the  amounts  which  tt 
had  paid  in  securing  sach  right  of  way.  A 
trial  before  the  judge  resulted  In  Judgment 
for  the  defendants,  and  the  plaintiff  appeals. 

The  contract  referred  to  was  In  writing, 
dated  July  15, 1912,  and  the  provisions  there- 
of material  to  this  decision  are  as  follows: 

"First.  The  company,  for  and  in  considera* 
tion  that  the  several  persons  who  have  promis- 
ed to  pay  to  said  railway  company  the  several 
sums  of  money  evidenced  by  several  promissory 
notes,  bearing  even  date  and  aggregating  the 
sum  of  $19,000,  shall  comply  with  and  pay  said 
Bunm  according  to  said  several  contracts,  and 
the  further  consideration  that  the.  SDhBcrUwrs 
shall  immediately  procure  free  of  coat  to  rail- 
way company  ri^t  of  way  for  Its  Una  as  herdn 
provided,  through  and  across  Motley  county; 
the  company  promises  and  agrees  that  it  will 
on  or  before  September  1,  1913,  construct  a 
Une  of  standard  gauge  steam  railway  from 
its  terminoa  in  Paducah,  CotUe  conn^,  to  a 
station  on  section  29,  H.  &  G.  N.  Bar.  Co.  aar- 
veys  in  Motley  county,  Texas. 

"Second.  Snbaeribers  pnwdae  and  agree  to 
procare  deeds  in  fee  simple  from  all  landown- 
ers, excepting  E.  P.  and  S.  A.  Swenson  and  the 
Matador  Land  &  Cattle  Company,  to  right  of 
way  extending  on  either  side,  not  less  than  60 
nor  more  than  100  feet  from  the  center  of  the 
line  to  be  selected  by  railway  company.  The 
200  feet  right  of  way  to  be  obtained  at  such 
place  aa  the  engineer  of  condany  shall  <toem 
neceaaaiy  tar  the  iwoper  ccmatrnetlmi  of  the 
railway  track.  Sobscribera  promise  to  fandah 
with  deeda  to  auch  right  of  way  an  abstract  of 
title  to  same  showing  good  and  suffitient  title 
vested  in  the  company. 

"Third.  In  the  event  eubscribers  are  unable 
to  agree  with  ovimers  of  the  land  as  to  the  price 
to  be  paid  for  such  right  of  way,  and  the  gen- 
eral attorney  of  the  railway  is  of  the  opinion 
that  owners  of  the  land  are  demanding  a  great- 
er sum  -than  is  reasonable,  then  railway  com- 
pany agrees  that  h  will  exercise  its  right  of 
eminent  domain,  and  condemn  soeh  right  of 
way,  and  prosecute  such  suit  to  such  extent 
ss  the  general  attorney  of  railway  company 
deems  profltable  to  railway  company  and  sub- 
scribers: Provided,  alvrays.  the  judgment  of 
the  court,  as  well  aa  all  coata  thereof,  except- 
ing attorney's  fees,  shall  be  paid  by  aubscrlb- 
ers." 

The  railway  company  built  its  road  within 
the  prescribed  time  to  the  station  on  section 
29,  and  the  town  located  there  was  called 
Roaring  Springs.  It  did  not  stop  on  section 
29.  however,  but  built  the  road  on  to  Mc- 
Bain,  3)6  miles  b^ond  Boaring  Springa. 


»Por  other  caasi  Me  same  topic  and  KEY-NUMBER  In  all  Key-Numtisr«4  Digests  and  IndezM 
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McBaln  wu  atoo  In  Hottoy  eonntjr,  and  was 
its^  sereral  mllea  distant  tnm  the  count? 
line.  Tlie  snbscrlbero  did  not  secure  for  the 
railway  comiiany  rlg^t  of  way  tiirongh  two 
tnctB  of  land  over  which  It  thus  built  One 
tract  la  called  the  CoUett  tract,  and  the 
other  file -Hale  tract  The  railway  company 
secured  the  right  of  way  over  said  tracts 
at  a  cost  of  ¥1,737.63  for  the  right  of  way 
orer  the  Collett  tract  and  $105  for  that  over 
the  Hale  tract  A  decision  of  the  right  to 
recover  on  the  two  separate  claims'  calls 
for  a  conclusion  as  to  different  contentions 
in  the  ai^Ucation  of  the  contract  to  different 
foots,  and  we  will  consider  them  from  now 
on  s^arat^y,  taking  up  first  the  issues  as 
to  the  Collett  tract 

The  Collett  tract  of  land  was  between 
Roaring  Springs  and  McBaln,  and  the  sub- 
scribers contended  that  they  were  not  bound 
by  the  contract  to  secure  the  right  of  way 
l)eyond  section  29.  The  railway  company 
contended  that  the  contract  bound  the  sub- 
scribers to  secure  the  right  of  way  through, 
meaning  thereby  from  side  to  side,  of  Mot- 
ley county.  The  contract  was  drawn  by  the 
general  attorney  for  the  railway  company, 
and  he,  In  behalf  of  the  railway  company, 
conducted  the  negotiations  leading  up  to  its 
execution.  Evidence  was  offered  to  the  ef- 
fect that  in  such  negotiations  nothing  was 
said  about  building  the  road  b^ond  Roar- 
ing Springs;  that  said  attorney  had  a  meet- 
ing with  the  Interested  parties,  and  stated 
in  a  speech  at  such  meeting  tliat  "the  pur- 
pose of  the  meeting  was  getting  a  bonus  of 
$15,000  to  build  that  road  from  Paducah  to 
section  29  in  Motley  county";  that  the  parties 
were  asked  to  meet  such  attorney  and  rail- 
way officials  "to  discuss  building  a  railroad 
from  Paducah  to  section  29  In  Motley  coun- 
ty" ;  that  in  such  meeting  "there  was  some- 
tiling  said  about  how  far  they  were  going 
to  build  the  road — to  section  29.  Nobody  at 
that  meeting  said  anything  about  extending 
it  on  through  Motley  county.  It  was  the 
understanding  that  the  road  would  be  built 
to  section  29,  so  as  to  put  the  town  site  on 
that  sectltHi."  The  trial  judge  made  this 
finding  of  fact: 

"I  jBnd  that  at  the  time  the  contract  dated 
July  16,  1912,  was .  entered  into  nothing  was 
said  by  any  of  the  parties  about  the  said  rail- 
way being  built  any  further  than  section  29, 
nor  was  it  contemplated  by  the  subacribers  that 
said  road  should  be  built  any  further,  nor  did 
tbey  know  that  it  would  be  bailt  further,  until 
some  time  in  1913,  and  that  said  extension  be- 
yond said  section  29  was  not  a  matter  in  con- 
templation of  the  said  subscribers  at  the  time 
said  contract  was  made,  nor  did  they  ever  agree 
to  secure  any  right  of  way  for  said  company 
fees  of  charge  west  of  said  section  29." 

The  Judge  ccmduded  as  a  matter  of  law: 

"That  the  expression  *ihrm^  and  across 
Kotley  county,'  taken  In  conueotion  wiUi  the 


balance  of  said  contract,  Is  ambiguous  in  this: 
That  it  may  mean  (a)  entirely  asrosa  Motley 
county;  (b)  across  that  part  of  It  that  said 
railway  company  shall  bttlld  on;  or  (c)  that 
part  of  it  tiien  contracted  to  be  boOt;  that  la 
to  say,  a  line  of  railway  extending  from  Pa- 
ducah to  said  section  29.  Therefore  the  tes- 
timony of  defendant's  witnesses,  showing  what 
was  in  contemplation  of  the  parties  at  the  time 
and  all  the  facts  and  circumstances  showing 
what  was  Intended,  la  admissible  to  show,  in 
connection  with  the  other  words  used  in  said 
contrset  in  that  connection,  what  was  the  inten- 
tion of  the  parties  on  which  their  minds  met, 
I  further  find  that,  said  contract  having  been 
prepared  by  plaintiff's  agent  for  them,  that  fact 
should  be  considered.  I  therefore  conclude  that 
the  contract  contemplated  the  building  of  a 
railroad  to  section  29,  and  that  the  words 
'through  and  across  Motiey  county*  meant 
through  and  across  all  that  part  of  Motiey  coun- 
ty through  which  the  road  contracted  for,  to 
wit,  a  railway  from  ^ducah  to  section  29, 
would  run." 

[1]  We  do  not  think  there  was  any  error 
in  the  admission  of  the  oral  testimony  re- 
ferred' to  or  In  the  construction  placed  by 
the  court  on  the  contract  In  the  case  of 
Provident  life  &  Trust  Co.  v.  Mercer.  170 
U.  B.  602,  18  Sup.  Ct  792,  42  It.  Ed.  1160.  It 
Is  said : 

"It  Is  true  the  primary  meaning  of  the  word 
'through'  is  from  end  to  end,  or  from  side  to 
side;  but  it  is  used  in  a  narrower  and  different 
sense.  Its  meaning  is  often  qualified  by  the 
context  Thus,  iC-  one  should  say  that  he  had 
spent  the  summer  traveling  through  New  Eng- 
land it  would  not  be  nnderstood  as  carrying 
an  afltrmation  that  he  bad  been  from  one  side 
clear  to  the  other,  or  from  one  end  clear  to  the 
other,  but  that  his  travels  bad  been  within  the 
limits  of  New  England. .  That  book  which  is 
said  to  have  a  wider  circulation  than  any  except 
the  Bible,  Bunyan's  Pilgrim's  Progress,  opens 
with  this  sentence:  'As  I  walked  through  the 
wilderness  of  this  world,  I  lighted  on  a  certain 
place  where  there  was  a  den,  and  laid  me  down 
in  that  place  to  sleep.'  Does  the  writer  mean 
that  he  passed  from  one  end  of  the  wilderness 
to  the  other,  and  at  the  further  end  found  the 
den,  or  simply  that  as  be  traveled  in  the  wil- 
derness he  lighted  on  the  den?  Obviously  the 
latter.  Many  similar  iUustrations  might  be 
dted.  They  show  that  'through'  does  not  al- 
ways mean  from  end  to  end,  or  from  side  to 
side,  but  frequently  means  simply  *within.*  ** 

We  apinrehend  that  the  aame  obaerratloas 
might  be  made  aa  to  the  word  "across." 
Does  tbe  context  Qualify  the  primary  mean- 
ing ttf  the  words  "through  and  actosa,"  aa 
used  in  this  contract?  Thwe  la  a  qualify- 
ing clause  in  the  same  sentence — Qie  sub> 
scribers  contract  to  procure  "right  of  way 
for  its  line  aa  herein  provided,  through  and 
acroaa  Motley  county."  Does  the  clause  "as 
herein  prorlded"  w£»  to  the  "line  <a  rail- 
way through  and  across  Motl^  connty,"  or 
doei  It  refl»r  to  tbe  characttt-  of  the  right  of 
wi^  to  be  prorlded,  and  tbna  relate  to  the 
seoMid  ■ubdlTlslim  <tf  the  eoDtmct? 
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'Tlie  strict  Tal«  of  (runmar  wonld  probably 
regaire  that  the  qaalifrins  claas«  in  the  sen-, 
teoce  sbould  b«  held  to  modify  the  nearest 
word  to  which  it  it  applicable  in  the  context.'* 
lismp  T.  Armengol,  86  Tex.  6»2,  26  3.  W.  042. 

So,  by  a  strict  grammatical  construction 
the  clause  wobld  perhaps  be  taken  as  refer- 
ring to  the  line  of  road  fco*  which  right  of 
way  was  to  be  procured.  As  the  contract 
only  provides  for  a  line  of  rood  frmt  Padu- 
cah,  In  Cottle  connty,  to  section  29  In  Mot- 
ley county,  its  meaning  if  this  clause  Is  to 
bare  the  relation  indicated,  would  require 
tbe  subscribers  to  fumlA  tbe  right  of  way 
through  and  acro»  Motley  connty  to  section 
29,  and  no  violence  would  be  done  to  the 
plain  meaning  of  any  of  the  words  of  the 
ccmtract  by  such  a  construction. 

"But  coDstmctioDB  based  upon  grammatical 
niceties  are  not  favored,  even  in  interpreting 
Constitntions  and  statutes.  wUdi  are  presumed 
to  be  drawn  witfa  creat  aolemnlty  and  care.  In 
commerdal  contracts  they  are  entitled  to  still 
less  fftvor.  It  ts  donbttal  If  a  rule  of  syntax  In 
reference  to  the  position  of  words  or  danses  in  a 
sentuiee  ought  aver  to  have  a  controlling  effect, 
save  as  a  last  resort"  Leap  v.  Armengol,  sn- 
pra. 

The  court,  In  that  case,  was  construing  tbe 
contract,  In  whlcA  the  meaning  depended  on 
a  determination  of  the  relation  of  a  quali- 
fying clause,  and  In  view  of  the  uncertainty 
as  to  snch  matter  It  'was  hi^  that— 

"It  Is  a  case,  therefore,  In  which  it  was  prop- 
er to  resort  to  parol  evidence  for  tiie  construc- 
tion of  tbe  instrament." 

In  this  case,  in  addition  to  any  qnestion 
as  to  the  meaning  of  the  contract  raised  by 
tbe  use  of  the  dause  we  have  discussed,  -^e 
think  that  other  t>arts  of  the  contract  also 
Indicate  that  the  words  "throi^  and  across 
Motley  county"  were  used  In  a  qualified 
•  sense.  The  subject-matter  of  the  contract. 
Its  »d  and  purpose,  aa  dlsidoaed  by  the  con- 
tract itself,  was  VbB  bnUdlng  of  a  riUlroad 
from  Padocah  to  a  stattot  on  section  29  in 
Motley  connty  and  this  fact  should  be  taken 
Into  ccnrtderatton  in  the  conatrnctlai  et  the 
contract. 

"The  intention  of  the  parties  Is  to  b«  ascer- 
tained from  the  words  employe^  the  eonneetion 
in  which  they  are  used,  and  the  snbjcct-matter 

in  reference  to  which  the  parties  are  contract- 
ing." 6  K.  C.  L.  887:  Boyce  v.  Stringfellow,  62 
Tex.  Civ.  App.  604,  114  S.  W.  652;  Armstrong 
V.  National  Life  Insurance  Co.,  112  S.  W. 
328(8) :  Page  on  Contracts,  i  2025;  3  C.  J. 
642. 

If  the  contract  did  not  of  its^  require  the 
construction  placed  upon  it  by  the  trial 
court,  the  language  is  at  least  sufficient  to 
create  a  doubt  as  to  what  was  the  Intention 
of  tbe  parties,  and  thus  authorize  the  intro- 
duction of  pand  erldokce  t<n  the  purpose  of 
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showing  the  surrounding  drcnmstances,  and 
what  was  in  «ontenqtlation  of  th»  parties 

at  the  time. 

[2]  Tbe  Hale  tract  of  land  Is  In  Motley 
county,  between  Padncah  and  Roaring 
Springs.  The  evidence  shows  that  tbe  rail- 
way company  furnished  the  subscribers  with 
a  list  of  lands  with  the  names  of  the  owners 
over  which  the  right  of  way  was  required, 
accompanying  this  with  a  statement  of  the 
extent  of  the  right  of  way  as  required  by  the 
railway  mgineer.  There  la  evidence  to  the 
^ect,  though  this  is  not  free  from  conflict, 
that  the  Hale  tract  of  land  was  not  on  this 
list,  and  no  request  was  ever  made  of  the 
subscribe  to  secure  the  right  of  way  over 
this  land,  and  that  the  railway  company, 
without  any  preliminary  notice  or  demand 
upon  the  subscribers  in  reference  to  this 
land,  volnntaitty  paid  the  owner,  Mrs.  Hale. 
¥109  for  a  300-foot  right  of  way  across  it. 
It  is  conceded  that  the  evidence  does  not 
show  that  the  subscribers  w»e  requested  to 
pay  the  f  105  before  it  was  paid  to  Mrs.  Hale 
by  the  railway  comp^^y.  Tbe  amoimt  paid 
for  the  Tight  of  way  was  reasonable.  There 
is  no  express  finding  by  the  trial  court  aa  to 
whether  the  subscribers  were  requested  or 
notified  to  secure  any  right  of  way  over  this 
land.  The  finding  of  fact  made  by  the  trial 
court  on  this  issue  is  as  follows: 

"Defntdsnts  not  having  sectured  the  right  of 
way  through  Mm.  Bale's  land,  plaintiff  com* 
pany  volnntarlly,  without  any  request  from  tile 
defendants,  paid  Mra.  Hale  $106  for  said  rfifht 
of  way,  whldi  is  shown  by  the'erfdence  to  hare 
been  a  reasonable  sum." 

The  condosiott  of  law  announced  by  the 
trial  court  was  aa  toXlvwBi 

**!  find  that,  the  payment  of  fl06  by  ths  rafl- 
way  company  to  BIrs.  Hale  being  purely  a  vol- 
untary one  im  the  part  of  said  company,  and 
not  made  at  the  request  of  said  defendants,  or 
either  of  them,  defendants  are  not  liable  there- 
for, and  that  said  company  is  not  entitled  to  re- 
cover anything  in  that  respect" 

We  think  the  contract  contemplated  that 
the  railway  company  would  notify  the  sub- 
scribers as  to  tbe  location  of  its  line  of  road 
and  extent  (tf  the  right  of  way  required. 
This  was  in  fact  the  way  the  nratter  was 
handled,  except  as  to  the  Hale  tract  The 
subscribers  had  the  right  themselves  to  c<m- 
duct  the  negotiations  for  the  procurement 
of  the  right  of  way  from  the  owners  of  the 
land,  and  the  railway  company  did  not  have 
the  right  without  any  preliminary  notice  of 
its  requirements  as  to  right  of  way  over  a 
particular  tract  of  land,  to  deprive  the  sub- 
scribers of  this  right  by  voluntarily  conduct- 
ing such  negotiations  itself.  If  this  is  what 
it  did  in  this  case,  It  cannot  recover  the  f  105 
paid  to  Mrs.  Hale;  it  assumed  the  responsi- 
Mllty  of  this  action,  tak^  at  a  time  when  it 
was  not  proper  tor  it  to  act  But  if  It  did 
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reqneat  the  eabscrlbera  to  pcocore  tbe  rli^t 
of  wajc  as  tbe  witness  tot  tbe  appelant  tes- 
tifies, tbe  subseqDcnt  actitm  of  tbe  railway 
cranpany  In  procurtng  fh»  rlj^t  of  way  was 
thus  made  necenary  tbe  smscrlben^  de- 
fault,  and  tbe  paymoDt  of  f  lOS  to  procure  tbe 
ri^t  of  way  would  not  hare  been  volun- 
tary, in  tbe  sense  that  it  would  have  pre- 
cluded tbe  railway  company  fironf  recovering 
sudi  amount  so  paid.  No  reauest  for  a  more 
spedfle  findlns  of  fact  was  made,  and  in  sup- 
pOTt  of  the  judffno^  we  must  assume  that 
tbe  court  decided  the  oonffict  in  tbe  evidence 
referred  to  In  favor  of  tbe  defoidant,  and 
we  therefore  sustain  the  judgment  as  to  fbls 
claim. 

The  jndgmoit  of  tbe  trial  court  will  ttiere- 
fore  be  affirmed. 

HALL,  J.  (dissenting).  I  cannot  agree 
with  the  majority  In  the  holding  that  the 
contract  Is  In  any  sense  ambiguous.  If  there 
is  no  ambiguity,  then  the  trial  court  erred 
In  admitting  the  evidence  complained  of. 

"When  Wig  language  implied  is  oncquivocal 
there  is  no  room  for  constraction."  ^  G.  J. 
1177;  4  Page  on  the  Law  of  Contracts,  |{  2023, 
2060. 

"Where  there  are  not  technical  words  used, 
Uie  language  of  tbe  instrument  must  be  inter- 
preted in  accordance  with  the  usual  and  ordi- 
nary meaoing  of  the  words  contained  in  it." 
2  Baiiott  on  Contracts,  {g  1506-1809;  4  Page 
on  the  Law  of  Contracts,  |  2024;  22  O.  J. 
1202;  1ft  O.  J.  581. 

Considering  the  contract  as  a  whole,  in 
the  light  of  the  foregoing  rules,  I  think  Its 
meaning  is  clear,  and  that  It  (1)  In  simple 
language  obligates  the  subscribers  to  imme- 
diately procure,  free  of  cost  to  the  railway 
company,  entirely  through  and  across  Motley 
county,  a  right  of  way  not  less  than  100  nor 
more  than  200  feet  wide,  and  to  procure 
deeds  tiierefor,  except  as  to  the  Swenson  and 
Matador  lands;  and  (2)  in  consideration  of 
such  services  the  railway  company  is  obli- 
gated to  construct,  on  or  before  Sept^ber 
1,  1&13,  a  line  of  standard  gauge  steam  rail- 
way from  Its  terminus  in  Paducah  to  a  sta- 
tion on  section  29,  In  Motley  county;  and 
(3)  the  subscribers  were  obligated  to  reim- 
burse the  company  when  It  was  forced  to 
cmdemn  tbe  land  by  reason  of  the  subscrib- 
ers' failure  to  agree  with  the  landowner  up- 
oa  its  value. 

There  being  no  ambiguity  in  the  contract, 
according  to  my  view,  the  trial  court  erred 
In  admitting  the  evidence  complained  of,  the 
effect  of  which  Is  not  to  explain,  but  to  con- 
tradict and  vary,  the  writing.  I  think  para- 
graph first  binds  the  subscribers  to  secure 
the  right  of  way  clear  across  Motley  county 
In  width,  as  provided  in  the  second  para- 
graph, and  that  the  effect  ot  the  admitted 
evidence  Is  to  show  that  tb^  obligation  was 
to  secure  snch  right  of  way  «dy  to  some 


place  not  designated  In  section  29.  Tbft  wit- 
nesses were  permitted  to  testify  as  to  tbe 
idea  tbey  bad  of  tbe  matter,  but  under  flie 
well-established  rule  of  law  It  is  not  the  ac- 
tual secret  Intentbm  ot  the  parties,  or  eltber 
of  them,  which  tbe  court  la  to  ascertain,  but 
it  Is  tbe  intention  which  the  law  attaches  to 
the  words  which  tbey  have  used,  unless,  of 
course,  there  is  an  allegation  of  fraud  or  mis- 
take, which  we  do  not  find  in  this  case.  III. 
C^t  Ry.  V.  Vaughn  (Ky.)  Ill  8.  W.  707; 
Complograph  Co.  v.  Burroughs  Adding  Ma- 
chine Co.,  179  Iowa,  83,  159  N,  W.  465;  N. 
W.  Oil  &  Gas  Co.  V.  Branine,  175  Pac  533,  3 
A.  L.  R.  344;  6  B.  C.  L.  835.  S  225;  4  Page 
on  the  Law  of  Contracts,  i  2023;  22  C.  J. 
1178.  1179.  $g  1570,  1571;  13  C.  J.  623,  525. 

If  tbe  contract  stipulated  that  the  sub- 
scribers were  to  procure  right  of  way 
"through"  Motley  county  (omitting  tbe  word 
"across"),  and  bound  the  company  to  bnlld 
only  to  section  29,  still  the  Mercer  County 
Case,  dted  by  the  majority,  is  not  authwlty 
here.  In  that  case  the  Supreme  Court  of  the 
United  States  was  influenced  largely  In  tbe 
interpretation  of  the  word  "tbrougji,"  as  used 
In  the  act  under  consideration,  by  the  further 
fact  that  the  n^otlable  bonds  had  passed 
into  the  hands  of  a  bona  fide  holder,  and 
further  the  word  "across"  was  not  used  by  tbe 
Legislature  In  the  act  construed.  Admitting 
that  the  word  "through"  may  be  limited  in 
its  meaning  and  by  the-  context,  yet  when  it 
Is  sni^lemented  by  tbe  word  "across,"  and 
these  words  have  no  technical  meaning,  I 
thiok  there  Is  no  room  for  construction. 
"Acrosa"  primarily  means  "from  side  to 
side;"  "from  one  side  to  another;"  "quite 
over."  Webster's  Dictionary;  Century  Dic- 
tionary; lU.  Central  By.  Co.  v.  CMcago,  141 
111.  680,  30  N.  B.  1044, 17  L.  B.  A.  SSO:  Crow- 
ley T.  Gblcaco,  etc.,  By.,  122  Wis.  287,  99  N. 
W.  1016. 

Tbe  rules  with  reference  to  grammatical  t 
construction  and  punctuation  are  clearly 
stated  in  13  a  J.  634  and  635,  as  fpllowB: 

"Tbe  grammatical  construction  of  a  contract 
.win  not  be  followed,  if  a  different  conatructlon 
wUl  better  givs  effect  to  tbe  intentkm  of  the 
parties,  as  shown  by  tiie  wb<de  instrument  and 
accompliah  the  object  for  which  the  contract 
was  executed." 

"The  punctuation  of  a  document,  although  it 
ma;  aid  in  determining  tbe  meaning,  will  not  ut- 
terly control  or  change  a  meaning  which  ia 
plain  from  a  consideration  of  the  whole  docu- 
ment and  tbe  circnmstances,  nor  can  punctua- 
tion marks  b«  allowed  to  give  the  contract  an 
mieonsdonable  and  IneqnitiUe  meaning.  In 
order  to  give  effect  to  the  bitent  of  the  parties 
it  has  been  held  that  the  court  may  employ 
proper  pnnctaation  marks  in  reading  the  con- 
tract." 

The  rule  that  a  contract  should  be  con- 
strued as  a  whole  is  cardinal,  and  as  sap- 
plemmtary  to  tbia  rule  is  tbe  fnrtber  prin- 


Digitized  by 


Google 


Ita.)  QUA^AH,  A.  A  P. 

(X36 

clple'that  a  contract  sbould  be  so  construed, 
if  possible,  as  to  give  effect  to  all  its  parts 
and  avoid  Inconsistencies  and  contradictions. 
6  R  C.  L.  227;  13  C.  J.  525-52T.  If  tlie 
words  "as  herein  pronded"  are  made  to 
qualify  "line,"  instead  of  "right  of  way," 
tlien  tbere  arises  a  doubt  whether  subscrib- 
ers are  bound  to  procure  rlg^t  of  way  to 
section  29,  or  entirely  through  and  across 
the  county;  but  if  these  words  are  made  to 
qualify  right  of  way,  and  to  refer  to  specifl- 
catioos  of  the  right  o£  way,  as  set  out  in  par- 
agraph 2,  there  is  no  repugnancy  or  conflict 
is  the  contract  as  a  wlwle.  and  effect  can  be 
given  to  every  word  in  It,  used  in  its  popu- 
lar and  ordinary  meaning.  Construed  other- 
wise, the  words  "through"  and  "across"  must 
be  eliminated  or  acc^ted  in  a  qualified  and 
iiuQSual  sense.  According  to  my  Interpreta- 
tioB  the  »«b8cribcr8  wanted  the  road  built 
to  section  29.  The  company  was  wlliing  to 
do  this  if  the  subscribers  would  procure  a 
rlg^t  of  way  throng  and  across  the  cototy. 
The  fact  that  the  road  was  built  Z%  miles 
beyond  section  28  to  mffident  to  sbow  that 
the  company  did  not  intend  to  end  Its  Une 
00  that  section.  Its  diarter  cnBed  for  40 
miles  of  road.  Than  is  noOiing  in  the  cod- 
tzact  requiring  the  company  to  fomlth  the 
subscribers  a  Ust  of  laadovners  over  wliose 
property  the  line  was  surveyed.  A  fair  con- 
struction <tf  It  wotdd  xequlra  them  to  take 
notice  of  tbnt  CMt. 

For  the  reasons  stated,  I  respectfully  dis- 
sent 

On  Motion  tor  Rehearing. 

BOrOE,  J.  [1]  It  Is  urged  in  the  motion 
(or  rehearing  that  the  parties  to  the  contract 
in  qoestioii,  by  their  actkma,  pat  a  ^ctlcal 
coDstmctlon  on  U  which  la  In  accordance 
with  that  now  taudsted  upon  1^  appellants, 
and  should  be  bound  by  such  practical  con- 
struction acted  npm  by  the  partte.  We 
doubt  whether  tte  assignments  presented  en- 
title appellant  to  make  Oto  contention,  as 
these  asstgnmatts  oom^aln  of  emr  as  to 
the  admission  of  parol  evidence,  and  the  con* 
Ktnietloo  of  the  oootnct  hj  the  court,  on  the 
gronad  that  the  language  of  the  conlaract 
itself  is  plain  and  nnamblguons,  and  the  as- 
signments contain  no  reference  to  evidence 
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as  to  practical  construction  put  upon  it  by 
the  acts  of  the  partlee.  However,  we  have 
examined  the  record,  and  find  tliat  the  evi- 
dence of  the  witness  Decker,  as  to  acts  done 
by  the  parties  as  practically  construing  ttie 
contract  in  support  of  appellant's  pc^tion,  la 
contradicted  by  the  evidence  of  the  witnesses 
Chalk  and  Luckett,  and  any  issue  as  to  prac- 
tical coustructioQ  of  the  parties  would  have 
iKCome  one  of  fact.  The  record  presents  tlie 
same  conflict  of  evfdence  as  to  notice  to  the 
defendants  of  the  requirements  of  the  rail- 
way company  as  to  right  of  way  across  the 
Hale  tract  of  land. 

[4]  On  oral  argument  of  the  motion  for 
rehearing  it  was  suggested  that  there  was 
fundamental  error  In  considering  any  ques- 
tion of  ambiguity  in  the  contract,  because 
there  was  no  pleading  by  the  defendants  of 
such  ambiguity.  If  there  is  any  ambiguity 
in  the  contract,  it  is  apparent  on  its  face. 
The  plaintifE  had  the  burden  of  bringing  the 
facta  relied  vstm  by  it  for  recovery  within 
the  terms  of  the  ctmtract^  and  we  doubt 
whether  it  would  have  been  necessary  for 
the  defendant  to  tiave  specially  pleaded  the 
ambiguity  under  such-  circumstances.  18  C. 
J.  p.  716,  and  authorities.  What  was  said  by 
the  court  in  the  case  of  Morgan  v.  Turner,  4 
Tex.  Oiv.  App.  102, 28  S.  W.  2ST,  to  not  neces- 
sarily opposed  to  thto  conduslon.  But  no 
ohjectlon  was  made  to  the  introduction  of 
the  evidence  because  of  lack  of  special  plead- 
ing, and  the  case  was  fully  developed  and 
tried  on  the  theory  that  the  defendants,  un- 
der the  general  denial,  could  show  that  the 
facta  relied  on  by  plaintiff  did  not  finpose 
any  liability  under  the  terms  of  the  vay  con- 
tract relied  on  by  the  plaintiff  Itself.  The 
judgment  on  Its  face  to  consistent  with  the 
pleading,  so  we  do  not  think  the  question 
could  at  any  rate  be  considered  as  present- 
ing fundamental  error  apparent  of  record; 

The  motion  for  rehearing  will  be  over- 
ruled. 

HAUJ,  J.  I  dissent,  for  the  fnrtiier  rea- 
son that  the  evidence  was  admitted  for  the 
purpose  ot  exidalutav  u  amt^olty;  it  any, 
without  saflOclent  pleadings  to  admit  It. 
Morgan  v.  .Turner,  4  CHt.  App.  19%  28 
S.  W.  287. 
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INTERNATIONAL  &  G.  N.  RY.  CO.  Ct  al. 
V.  DAWSON  at  al.   (No.  7746.) 

(Court  of  CStU  Appeals  of  Texaa.  Dallas. 
Jan.  7,  1922.) 

1.  AflriMltura  «ss>8— JohRBon  graas  atatats  ap- 
plloabla  to  feieral  railroad  roealvani. 

The  receivers  of  ratlwa?  company  appoint- 
ed by  a  United  States  court  are  liable  for  peo- 
altj  provided  bj  Bar.  St.  1911,  arts.  0601. 6602, 
for  allowing  Johnson  grasa  to  go  to  seed  on  the 
right  of  way. 

2.  Receivers  «=3l74(l)— Appoiated  by  federal 
ooart  nay  ba  aaad  la  ataU  sourt  wttliaut 
laava. 

Where  eanae  of  action  for  penalty  for  al- 
loving  Johnson  grass  to  go  to  seed  on  the  right 
of  way,  under  Ber.  St.  1911,  arts.  6601,  6602, 
arose  against  receivers  of  railway  company  aft- 
er they  were  appointed  by  a  federal  court,  it 
was  not  a  necessary  prerequisite  to  mainte- 
nance of  suit  against  them  titat  penuission  of 
the  federal  court  should  first  be  obtained,  under 
Judicial  Coda  a  S.  f  66  (U.  S.  Gomp.  St.  f 
1048.) 

Appeal  from  Ellla  ppimty  Oonrt;  W.  M. 
Tidwell,  Judge. 

On  motion  for  rehearing.  Former  opinion 
(193  S.  W.  1145)  reversed,  and  Judgment  be- 
low affirmed,  in  conformity  to  Supreme 
Court'a  answers  to  certified  questions  (282 
S.  W. 

Supple  &  Harding  and  Win  Hancock,  all 
of  Waxahadile,  and  Wilson,  Dabney  ft  King, 
of  Houston,  for  appellants. 

Clyde  T.  Wlim  and  S.  E.  Dawson,  botik  of 
Waxabacble,  tat  appellees. 

HAHH/FON,  J.  This  cause  vras  decided 
Herdi  10, 1917.  by  this  conr^  and  the  Judg- 
ment of  the  trial  court  was  reversed,  and 
judgment  was  rendered  for  ai^llants.  The 
opinion  of  the  conrt  is  found  at  page  1145, 
193  8.  W.,  to  which  reference  Is  made  for 
consideration  of  it 

The  porpoee  of  the  aolt  was  to  leoover 
statuto^  penalties  against  the  appellants 
for  allowliiK  Johnson  grass  to  go  to  seed  on 
the  railroad  right  of  way  «ctendlug  through 


appellees'  farm.  In  rereratng  and  rendering 
Judgment  for  appellants,  tlils  court  held  that 
there  was  no  liability  for  statutory  penalties, 
because  the  railroad  was  in  the  hands  of  re- 
ceivers appointed  by'  a  federal  court,  sneh 
receivers  not  being  subject  to  statutory  pen- 
alties, and  also  because  permlsedon  of  the 
federal  court  by  which  the  recovers  were 
appointed  had  not  been  obtained  to  sue  the 
receivers. 

[1]  After  the  case  had  be^  so  disposed  of 
by  this  court,  the  court;  upon  motion  of  ap- 
pellees, certified  to  the  Supreme  Court  at 
Texas  the  following  qaestioo: 

"Are  receivers  of  railwlay  companies  ap- 
pointed by  the  United  States  court  liable,  un- 
der articles  6601,  6602,  B.  S.  of  this  state, 
for  allowing  Jobneon  grass  to  go  to  seed  on 
the  right  of  way  of  the  railway  company  of 
whidi  they  have  controlT  In  other  words,  are 
we  justified  in  following  the  ease  of  U.  B.  t. 
Harris,  177  U.  S.  305?" 

This  qnesticm  baa  been  answered  in  tiie  af- 
firmative by  oar  Supreme  Cotirt  See  Inter- 
naOonal  &  O.  N.  By.  Co.  et  al.  v.  Dawson  et 
al..  232  B.  W.  279.  Appellees  bare  now  filed 
a  motion  for  rehearing,  asking  that  the  Judg- 
ment of  the  trial  court  be  attirmed. 

[Zj  It  appeara  that  the  cause  of  aotfam  np- 
on  wtiich  this  sDtt  was  baaed  arose  snbse- 
quent  to  the  appt^tment  of  tba  recelvttn, 
and  while  the  railroad  was  being  operated 
by  them.  Under  such  drcumBtaneee,  we  cm- 
clode  that  it  was  not  a  neeessavy  pcereqni- 
site  to  the  right  of  maintaining  salt  against 
the  receivers  that  pennisslon  of  the  federal 
court  by  whom  they  were  appointed  shonld 
first  be  obtained.  Section  06,  a  4,  Federal 
Judicial  Code  (U.  a  Oomp.  St  |  104S) ;  In- 
ternational dc  Q;  M.  By.  Go.  M  m.  T.  Dawson 
et  al..  2S2  8.  W.  279.  supra. 

Jn  Its  answer  to  the  above  question  corU- 
fled,  the  Sapreme  Court  has  dctemrined  defi- 
nitely the  UaMUty  ct  eaeh  receivers  for  al- 
lowi^  Johnson  grass  to  go  to  seed  in  -viola- 
tion of  the  statute. 

Apprtlees*  motion  tor  a  rebeaiing  Is  ac- 
cordliigjy  granted.  The  Jodgmnt  of  ttils 
court,  origlnolly  altered,  la  set  aside,  and 
the  Judgment  of  the  trial  court  Is  atttrmed. 


^a>Por  other  cases  see  same  topic  and  KBT-NUMBBR  Is  all  Koy-Nnmbored  Dlgeats  and  rndexea 
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LOUTRE  LUMBER  CO.  v.  KINARD  «t  «l. 
(No.  lie.) 

(Bapnine  Oonrt  of  Arkansu.  Jul  80,  1022.) 

t.  Rtforaatlu  sf  IntriMMts  ^16,  45(4)— 
Mataal  nlstake,  w  ntotaka  or  p$rt  of  one 
ud  fraud  of  the  other,  Is  arooads  for  refer- 
■atlon,  bat  ovideooo  aist  bo  door  aatf  ooo- 

viiKins. 

Equity  win  reform  written  inatnunents  only 
where  there  1b  mataal  mistake,  or  where  there 
has  been  a  mistake  of  one  party,  accompanied 
by  fraod  or  inequitable  condoet  ot  the  other 
party,  and  where  the  orldenee  is  dear  and  con- 
nndng, 

2.  Roformatloa  of  lattromenta  «S3>45(4)—Ev- 
idenoo  hold  not  suAeient  to  grant  oaooolia- 
tion  of  m  deed. 
Evidence  held  not  suffldent  to  grant  ref- 

nmatiou  of  a  deed. 


Appeal  from  Union  Ohancery  Coort ;  J.  T. 
Sterols,  (^umceilor. 

Suit  by  J.  W.  Klnard  and  another  against 
Loutre  Lunrber  Company.  From  a  decree 
for  plaintiffs,  both  parties  appeoL  Re- 
Tersed  and  remanded,  with  dlrectitms  to 
dismiss  ccnnidaint 

Appellees  brought  this  salt  In  equity 
against  appellant  to  cancel  a  clause  In  a 
timber  deed  which  they  had  executed  to 
appellant,  conveying  to  It  the  timber  on 
two  40-acre  tracts  of  land.  The  clause  In 
question  gave  appellant  an  extension  of  8 
years  within  which  to  renMve  the  timber, 
provided  It  paid  the  taxes  on  the  land.  It 
is  alleged  tihat  this  clause  was  inserted  in 
the  deed  by  mistake  on  the  part  of  appellees 
and  by  fraud  on  the  part  of  appellant 
Appellant  filed  an  answer,  denying  the  alle- 
gations of  the  complaint 

J.  W.  Einard  and  N.  E.  Klnard,  his  wife, 
were  witnesses  for  themselves.  According 
to  the  testimony  of  J.  W.  Kinard,  be  had 
sold  to  appellant,  Lontre  Lumber  Oompany, 
the  standing  timber  on  two  40-acre  tracts  of 
land.  A  short  time  before  the  time  for 
cutting  and  ranoving  the  timber  from  the 
land  expired,  the  ageut  of  ajHiellant  came 
to  appellees  to  obtain  a  new  ctrntract,  giving 
appellant  additional  time  within  wbich  to 
cut  and  remove  the  timber.  The  parties 
agreed  npcm  a  new  contract,  and  J.  li.  Kin- 
ard, agent  of  appcdlant,  drew  up  the  tlmbw 
deed.  The  deed  was  executed  on  the  24th 
day  of  July.  1816,  late  In  the  aftemotm.  It 
was  read  to  appellees  by  J.  L.  £lnard.  The 
trade  bad  been  talked  over  b^ween  the  par- 
ties a  nnmber  of  times  before  appellees 
agreed  to  execute  the  deed.  J.  L.  Einard 
read  the  deed  to  appellees,  but  omitted  to 
read  that  part  ot  the  deed  with  reference 
to  the  extension  of  the  time  of  cuttbig  and 
removing  the  timbar  tot  3  years  longer,  pro- 
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vided  aK>eIlant  should  annually  pay  the 
taxes  (m  the  land.  If  J.  L.  Kinard  had  not 
omitted  this  part  of  the  deed  appellees 
would  not  have  signed  It  Appellees  paid 
very  close  att^tlon  to  the  reading  of  the 
deed,  and  the  deed  only  provided  for  3 
years  within  which  to  cut  and  remove  the 
timber.  Witness  did  not  read  the  deed  him- 
self until  February,  1919,  and  did  not  know 
that  the  deed  contained  the  clause  Just 
referred  to  until  tiiat  date.  The  witness  has 
a  'poor  education,  but  can  read  and  write. 
Benolt  Ktnard,  a  son  of  the  witness  was 
present.  N.  B.  Einard,  the  wife  of  J.  W. 
Kinard,  without  objection  on  the  part  of 
appellant  corroborated  her  hnsband's  tes- 
timony In  every  particular. 

According  to  the  testimony  of  Benolt  Kin- 
ard he  was  the  son  of  appellees,  and  was  12 
years  of  age.  He  was  present  when  the 
timber  deed  in  question  was  executed  by  his 
parents,  and  it  was  understood  that  appel- 
lant shonld  only  hare  3  years  within  which 
to  ent  and  remove  the  timber.  Witness  heard 
J.  L.  Kinard  read  the  timber  deed  to  appek 
lees,  and  the  deed  as  read  did  not  iMrovide 
tor  8  adffittonal  years  within  which  appel- 
lant mli^t  ent  and  remove  the  timber  by 
the  payment  ttf  the  taxes. 

J.  L.  Kinard  was  a  witness  for  app^ant 
According  to  his  teetlmcmy  lie  discussed  the 
terms  of  the  deed  with  appellees,  and  advised 
diem  of  the  clause  giving  appellant  an  addi- 
tional 3  years  within  which  to  cot  and  re- 
move the  timber  by  the  tnyment  of  the 
taxes.  J.  W.  Einard  was  standing  near 
J.  L.  Einard  and  looking  over  his  shoulders 
while  he  was  preparing  the  deed.  The  deed 
was  written  upon  a  blank  form  of  appellant's 
and  J.  L.  Einard  filled  In  the  blanks.  He 
then  banded  to  deed  to  J.  W.  Einard  to 
read,  and  J.  W.  Kinard  requested  him  to 
read  the  deed  to  appellees,  which  he  did. 
He  read  to  ai^Uees  the  clause  complained 
of,  and  It  Is  In  print  with  the  exception  of 
the.  word  "three"  before  the  words  "years 
from  this  date,"  and  the  words  "Lontre 
Shingle  Conrpany,"  which  appear  before  the 
words  "Its  successors  and  assigns."  These 
words  were  filled  In  by  J.  L.  Einard. 

On  cross-examination  the  witness  denied 
that  he  had  at  any  time  promised  J.  W. 
Kinard  to  strike  the  3-year  tax  clause  from 
the  timber  deed.  He  stated  further  that  they 
had  talked  about  this  mattw  several  times, 
and  it  was  agreed  that  the  dause  should  be 
put  Izf  the  deed. 

G.  H.  Murphy,  president  of  the  Loutre 
Lumber  Company  hnd  cashier  of  the  Citi- 
zens' National  Bank,  was  a  witness  for  ap- 
pellant. According  to  his  testimony,  J,  W. 
Kinard  had  done  business  with  htm  for 
several  years.  J.  W.  Einard  discussed  the 
timber  deed  with  Murphy  several  times. 
Soon  after  the  execution  of  the  timber  deed 


4EpFor  othu  «■••  let  sanu  topic  and  KST-NtTllBBR  In  all  Kay-Numbered  DIgtaU  and  I&dezaa 
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J.  W.  KlnaM  conJplained  to  Uurpliy  tbat 
there  was  a  mistake  in  the  description  <tt 
the  land  which  appellees  Intended  to  re- 
serve from  the  deed.  Murphy  told  blm  that 
be  wonld  take  the  matter  up  with  J.  I* 
Klnard,  but  that  appellant  would  have  to 
rely  on  the  deed.  Murphy  discussed  with  J. 
W.  Klnard  several  times  the  length  of  the 
time  that  it  would  take  to  get  the  timber  off 
of  the  lands  owned  by  appellant  in  that  com- 
munity, and  that  he  did  not  want  to  have 
any  trouble  in  getting  the  timber  cut  and 
removed.  Klnard  replied  that  there  would 
be  no  trouble  exo^t  as  to  the  10-acre  reser- 
vation about  which  ther«  had  beea  a  mistake 
in  the  deed. 

J.  W.  Klnard  also  testified  that  J.  L. 
Klnard  had  stated  to  bim  in  the  presence  of 
John  Cobb  that  he  would  correct  the  deed 
with  regard  to  tbe  tax  clause.  J.  W.  Klnard 
also  testified  tbat  the  reason  he  did  not 
object  to'  the  3-year  tax  clause  to  Murphy 
was  that  he  knew  it  would  not  do  any  good, 
and  that  J.  L.  Klnard  had  told  him  that 
Murphy  did  not  have  anything  to  do  with  It. 

J.  L.  Kinard  denied  having  told  J.  W.  Kln- 
ard in  the  presence  of  John  Cobb  tbat  he 
wonld  correct  the  deed  by  cancelling  tbe  3- 
year  tax  clause  with  regard  to  the  removal 
of  the  timber. 

John  Cobb  testified  tbat  he  remembered 
J.  W.  Klnard  and  J.  I{.  Klnard  having  a 
conversation  about  the  timber  deed,  but  that 
he  did  not  remember  of  J.  W.  Kinard's 
objecting  to  the  3-year  tax  clause  relative 
to  the  removal  of  the  timber,  and  J.  L 
Kinard  saying  that  be  would  correct  the 
deed  In  that  respect 

The  clause  in  the  timber  deed  referred  to, 
and  which  is  tbe  basis  of  this  lawsuit,  Is  as 
follows : 

"It  is  agreed  that  the  said  Loutre  Shingle 
Company,  its  successors  and  aasigns  shall 
have  three  (3)  years  from  this  date  vitbin 
which  to  cat  and  remove  said  timber.  But  if 
said  timber  is  not  cut  and  removed  within 
bbM  period  itf  three  (8)  years  from  tlus  date, 
then  the  said  Loutre  Shingle  Company,  its  suc- 
oesBors  and  assigns  shall  have  three  (8)  years 
longer  within  which  to  cut  and  remove  said 
timber  provided  it  shall  then  annually  pay  the 
taxes  on  said  lands,  or  tender  tbe  amount 
thereof  to  the  owner  of  said  lands,  until  said 
timber  is  removed  not  to  exceed,  however,  three 
years." 

The  chancellor  found  In  favn  of  the  ap- 
pellees with  regard  to  the  cancellatlOD  of  the 
timber  deed,  and  also  rendered  Judgment  in 
tta^  favor  for  Uie  value  of  the  timber  cut 
and  removed  from  the  land. 

From  tbe  decree  of  tbe  chancery  court  the 
appellant  bu  duly  prosecuted  an  appeal  to 
this  court,  and  an^ees  have  taken  a  cross- 
appeaL 

Mahony  ft  Tocnnf,  of  Bl  Dorado,  for  ap- 
pellant. 

W.  A.  Speer,  of  El  Dorado^  for  appellees. 


HART,  J.  (after  stating  the  facts  as  above) 
It  Is  the  contentl<m  of  counsel  for  app^lee^s 
that  tbe  clause  in  tbe  deed  giving  ai^Uant 
an  additional  three  years  witihin  which  to 
cut  and  remove  the  timber  from  the  land  by 
the  ann\ial  payment  of  the  taxes  on  tbe 
land  was  inserted  by  appellant  without  their 
knowledge  and  consent,  and  that  tbe  agent 
of  appellant  who  wrote  the  deed  omitted  to 
read  that  clause  when  he  read  the  deed  to 
them.  In  other  words,  it  is  their  cont^tion 
that  the  execution  of  the  deed  was  the  result 
of  a  mistake  on  their  part  and  fraud  on  the 
part  of  appellant  The  contrary  position 
Is  taken  by  counsel  for  appellant 

[1]  This  court  has  held  that  equity  will 
reform  written  iuatrumrats  only  where  tb^ 
is  a  mutual  mistake  or  where  there  has 
been  a  mistake  of  one  party  accompanied 
fraud  or  other  inequitable  conduct  of  the 
other  party.  The  court  has  held,  furthw,  that 
to  justify  the  ref  omratlon  of  a  deed  for  a  mis- 
take on  the  part  of  one  party,  coupled  with 
fraud  on  tbe  part  of  another,  the  evidence 
must  be  clear  and  convincing.  Welch  v. 
Welch,  132  Ark.  227,  200  S.  W.  13d. 

[2]  Tested  by  this  rule,  the  finding  of  the 
chancellor  was  erroneous.  It  Is  true  that 
J.  W.  Kinard  and  his  wife  both  testified, 
without  objection,  that  J.  L.  Banard  did  not 
read  to  them  the  clause  giving  ai^>ellant  3 
years  l<Miger  within  which  to  cut  and  remove 
tbe  timber  by  the  payment  of  tbe  annual 
taxes  on  the  land,  and  tba^  tbc^  ue  oorrob- 
orated  In  this  respect  by  their  12  year  old 
son.  On  tbe  other  hand  J.  Li  Klnud  taatt- 
fled  that  he  did  read  this  dause  to  the  app* 
lees  and  he  Is  corroborated  by  the  tBsttanony 
of  C.  H.  Murphy  and  by  otbfg  drcnmatances. 

Mun^  was  the  president  of  appellant 
company  and  testified  that  J.  W.  Klnard 
came  to  him  soon  after  the  exeeutitm  of  tbe 
timber  deed  and  claimed  that  there  bad  been 
a  mistake  about  the  reservation  of  a  part 
of  tbe  land  fro  or  the  deed.  At  the  time 
Kinard  made  no  complaint  in  the  respect  nov 
contended  for,  and  on  several  occasion? 
recognized  that  a{^llant  had  more  than 
3  years  within  which  to  cut  and  remove  tbe 
timber.  J.  W.  Kinard  stated  that  the  rea- 
son he  did  not  comi^ain  to  Murphy  was 
because  J.  L.  Kinard  had  told  him  thai 
Murphy  did  not  have  anytbing  to  do  witk 
the  matter,  and  be  did  not  think  It  would 
do  him  any  good.  In  ttOM  respect  J.  W. 
Kinard's  testimony  Is  Incmslstent  If  be 
had  really  thought  that  Murpby  had  nothing 
to  do  with  the  transaction  be  would  not  have 
spoken  to  him  about  any  mistake  In  tbe 
deed  at  aU.  If  Mur]^  had  oontrol  over  tlx 
deed  in  one  reject  he  would  In  another. 
It  is  not  disputed  that  J.  W.  KinaTd  trans- 
acted a  good  deal  of  bnsiness  with  Unrpbj, 
and  doabtless  knew  that  Mur^iy  wys  nt  tbe 
head  of  the  Inmber  company  wtOt^  bad  jm- 
chased  bis  tbnbw. 
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Agiln,  J.  W.  Ktnard  oSBtenai  that  be  did 
not  read  arm  the  deed,  and  did  not  knmr  «f 
the  danse  hi  QoeatloB  being  In  thm  imtU 
some  time  In  In  this  ceqpect  he  la  con- 

tradicted by  livrpbs  who  nja  he  talked  over 
vith  Klnard  seravl  times  about  how  long 
appellant  had  to  eat  and  remore  the  ttmber 
In  that  neighborbood,  and  that  J.  W.  Klnard 
knew  and  rwt^lzed  that  appellant  had  more 
than  3  yeara  within  whldi  to  cut  and  remove 
the  timber  from  the  land. 

The  Bon  of  appellees  waa  onlr  12  years 
old  at  the  time  the  deed  was  executed,  and 
It  ia  not  Ukely  that  he  had  any  very  definite 
reocAlection  about  the  dauae  In  questloD. 
In  any  event  the  t^timony  on  this  point  Is 
ia  direct  and  Irreconcilable  conflict,  and 
ve  do  not  think  appdlees  have  estaUlshed 
their  case  by  that  dear,  convlneltttb  and  sat- 
Isfactory  prottf  which  the  law  regnlres. 

It  follows  that  the  chancellor  erred  in 
finding  for  ai^llees,  and  for  that  wror  the 
decree  will  be  reversed,  and  the  caafie  will 
be  remanded,  with  directions  to  the  chancery 
court  to  dlsmlas  the  complaint  <A  appellees 
for  want  of  equity. 


YOUREE  et  al.  v.  RALLS.   (No.  122.) 
(Supreme  Conrt  of  Arkansas.  Jan.  30,  1922.) 

1.  Eqalty  «»273— Geaeral  natere  of  bill  for 
partaarship  aocoanfing  lOt  chaDgad  by  amend- 
Bieat  allagiag  cooveralon. 

Amendment  allesiog  a  conTersion  of  the 
property  does  not  change  the  general  nature  of 
the  Un,  wUcfa  waa  for  a  partnerabip  settlement 
and  acconntinc. 

2.  Appeal  and  error  ^173(2)— Fraud  aot 
available  for  flrtt  Una  m  appeal  for  a  ra- 
varaal. 

The  Issue  of  fraod  as  a  defense,  not  bav- 
jftg  bean  presented  by  the  pleadings  and  evl- 
denea,  or  contended  for  in  the  trial  court,  can- 
not be  presented  on  appeal  as  a  (round  for 
rerersaL 

Appeal  from  Beaton  CStancery  Court;  B. 
F.  HcMaban,  Chancelior. 

Suit  by  B,  *i.  Uaila  against  F.  W.  Xouree 
and  ochera.  HYom  the  decree,  both  parties 
sweal,  defendants  b^ng  herdn  caUed  ai«>ei- 
lants.  Amrmed. 

Toni  WUUama^  ot  Blloam  8i»1ngB,  for  ap* 

I'elianta. 

A.  I*  Saltb,  of  Slloam  taprin^  for  appel- 
leCL 

HUMPUKKYH,  J.  Appellee  instituted  suit 
ngainst  appellants  In  the  Benton  chancery 
court  for  a  pfirtnersblp  settlement  and  ac- 
counting growing  out  of  the  oi>eratlon  of  a 
restaurant  in  Siloam  Springs,  Ark.,  known 
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as  the  dub  cue.  In  ttie  OTlgtaal  Uli  appO- 
lee  alleged  that  be  was  the  owner  of  an  un- 
dtrlded  one-half  Interest  In  the  stedc,  flr- 
tures,  and  good  wlU  of  the  restaurant  by 
Joint  purchase  with  appdlant  U.  n.  Alien,  on 
the  22d  day  of  December,  1919,  fnxn  fi.  A. 
Campbell  for  a  conBld«iBtl<Mi  of  91fiOO ;  that 
each  paid  half  of  the  consideration,  and  a 
Joint  bill  of  sale  for  the  property  was  ex- 
ecuted to  them  by  said  Oimid^etl;  that  a 
few  days  after  the  purchase  thereof  Allen 
stored  Into  possession  and  active  manage- 
ment of  the  restaurant ;  that  he  continued  to 
conduct  the  business  until  early  iu  Jan- 
uary, 192l>,  and  refused  to  render  any  ac- 
counting, at  which  time  be  sold  all  his  Inter- 
eat  therein  to  appellant  K  W.  Vouree  for 
9TU0;  that  Youree  refused  to  recognize  ap- 
pellee's Interest  in  the  business  and  property, 
and  refused  to  render  an  accounting  of  the 
proceeds  derived  fnnn  the  conduct  of  tbe 
bnslBess,  and  later  sold  and  delivered  the 
possession  of  the  entire  business  and  pn^ 
erty  to  one .  Mailer  f tnr  a  consideration  of 
$1A00.  Appellee  later  filed  an  amended  bill, 
alleging  a  conrersloa  of  his  Interest  In  tbe 
business  and  property,  >and  prayed  for  a  de- 
cree for  ¥8(K),  the  alleged  value  of  an  undi- 
vided one-half  interest  therein,  and  damages 
in  the  sum  of  y2UU,  or  for  a  decree  in  the 
total  sum  Of  ififiW. 

To  the  bill  and  amended  biu  aK>ellantB 
Med  an  answer,  denying  that  appellee  was 
the  owner  of  an  undivided  one-half  interest 
in  the  business  and  property,  and  denying 
an;  Ind^tedness  to  appellee  growing  out  of 
the  conduct  of  the  business,  and  praying  for 
a  dismissal  of  the  bill  and  amended  bill  for 
want  of  equity,  llie  cause  was  submitted  to 
the  conrt  upon  the  pleadings  and  evidence, 
which  resulted  in  a  decree  In  far^  of  appel- 
lee for  $ew.  This  decree  waa  anbaeqvently 
set  aside  on  account  of  newly  discovered  evi- 
dence, over  tbe  objection  and  exemption  of 
appellee.  The  cause  was  i^ain  sobmitted, 
and  a  decree  entered  In  favor  of  appellee  for 
9400,  from  which  both  parties  ai^ealed  to 
this  couiti 

The  evidence  Is  In  sharp  conflict  as  to 
whether  CampbeU  received  ifl^lW  or  «1.W0 
for  the  stodi,  tlxturee,  and  good  will  of  tbe 
restaurant.  The  price  agreed  upon  between 
Campbell,  Allen,  and  appeliee,  when  all  three 
were  pree^it,  was  ^,ttUO,  and  each  gave 
CampbeU  a  check  for  $»00.  UampbeU  col- 
lected appellant  Allen's  <3ieck,  but  returned 
appellee's  check  to  him,  and,  according  to 
the  statements  of  UampbeU  and  ajveUee,  ac^ 
cepted  ia  Ueu  thereof  WW  in  cash  and  a 
mortgage  for  iHOU  on  the  undivided  <me-half 
interest  in  the  restaurant.  The  note  was 
subsequently  paid.  Tiiere  la  some  positive 
proof,  and  strong  circumstances  tending  to 
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show,  that  the  cash  payment  of  9VM  was 
either  never  paid,  or,  u  paid,  was  Immedi- 
ately returned  bj  Uampbell  to  appellee,  a^e 
testimony  to  the  effect  that  the  cash  pay- 
ment of  5400  was  a  mere  subterfuge  Is  so 
strong  that  we  are  Inclined  to  agree  with 
the  diancellor  In  his  flndtng  that  the  true 
cimalderadon  for  the  sale  and  parcfaase  of 
the  restaurant  was  |1,20U,  and  that  appellee 
oiiiy  paid  $400  of  the  sum,  and  that  In  truth 
and  fact  he  only  acquired  an  undivided  one- 
third  instead  of  undivided  one-half  la* 
tweet  in  the  bnilneaB. 

The  evidence  disclosed  that  appellant  Al- 
len sold  BDCb  Intareat  as  he  had  in  the  vnp- 
erty  to  appellant  Xoniee,  bat  IwEore  doing 
80  he  excluded  fq>peltee  from  the  poasesslon 
oC  Ms  undivided  one-third  Interest  or  right 
to  participate  In  the  proceeds  of  the  tmstneflB, 
and  that  after  Youree  obtained  posoession 
thereof  he  lUewlse  ezdoded  appellee  from 
possession  thereof,  and  refused  to  recognize 
his  interest  or  to  account  to  blm  for  the  pro- 
ceeds of  the  conduct  of  the  business,  and 
later  sold  the  entire  business  to  a  third  party, 
who  was  not  made  a  party  to  this  suit,  'J%e 
chancery  court  found  that  tbe  property  had 
been  changed  in  form,  so  that  it  was  Impos- 
sible to  restore  appellee  his  undivided  Inter- 
est In  the  property  and  business  In  kind,  and 
rendered  a  decree  against  appellants  for  ^IMU. 
We  think  this  finding  and  decree  the  only 
practical  method  of  compensating  appellee 
for  his  undivided  one-third  interest  in  the 
restaurant 

[1]  Appellants  contend  that  the  decree 
should  be  reversed,  upon  the  ground  that  the 
amendment  to  the  bill  <aianged  the  action 
into  a  suit  at  law  tmr  cnivenlon  of  the  prop- 
erty, and  that  the  cbancery  court  had  no  Ju- 
risdiction of  the  cause  of  action.  Appel- 
lants did  not  object  to  the  JuriBdlctlon  of  the 
court  on  account  of  the  amendment  to  the 
original  bin.  r^elther  do  we  think  that  the 
amendmoit  aUeigiDg  a  cwverslon  of  the  prop- 
erty changed  the  general  nature  of  the  bill, 
which  was  for  a  partnership  s^u^ent  and 
accounting,  dearly  witliin  the  JoiiadlcttoD  of 
the  chancery  court 

[2]  Appellants  also  insist  that  appellee 
should  not  be  heard  to  complain  in  a  court 
of  equity  because  of  in^osidim  and  fraud 
practloed  by  Um  upon  appellant  Alien,  aiie 
iwae  of  fraud  was  iwt  presented  by  the 
pleadings,  and  the  cause  did  not  proceed  up- 
on aat  thetnry  in  'the  trial  conrt  The  issue 
preaeateA  by  the  pleadings,  and  the  theory  on 
whidi  the  ease  was  tried,  was  th^  aiq;)eliee 
owned  no  tntwest  in  tbe  business  and  prop- 
erty because  he  had  paid  no  part  of  the  con- 
sideration ttierefor.  it  was  disclosed  by  a 
j^reponderanee  of  the  evidence  that  aiveUee 
paid  $4UU  in  consideration  for  the  property, 


and  there  is  a  sharp  conflict  as  to  whether 
be  paid  any  more.  The  laaue  of  fraud  as  a 
defense,  not  having  been  presented  by  the 
pleadings  and  evidence  or  contoided  for  in 
the  trial  court  cannot  be  presented  In  this 
court  as  a  ground  for  reversal  of  the  decree. 

No  error  appearing  In  the  record,  the  de- 
cree is  aiUrmed. 


HOPPER,  Seorstary  ef  States  st  al.  v.  FAOAN 

•t  al.   (Ne.  102.) 

(Supreme  Oourt  of  Aritansas.   Jan.  28,  1822. 
Conenrring  Oi^nlon,  Fck  1S»  1922.) 

1.  Statatsi  ^21— Ast  appropriathip  noa^ 
for  Improvensst  ef  aoesstlos  la  Sesate 
Dhamber  asd  ball  of  Heate  of  Repraaeeta^ 
trves  Mr  retislrad  to  be  ailoptsd  Iv  e  two- 
thirds  vote;  "aeosssary  expaaset  ef  foven- 
nent." 

Gen.  Acts  1921,  p.  661,  appropxlating  money 
for  Improvement  <A  aconatlca  in  the  Senate 
chamber  and  the  ball  of  the  Bouse  of  Bepre- 
seatativea,  held  an  act  to  appropriate  money  to 
defray  "necessary  expeases  of  government" 
excepted  by  Const  art  S,  S  80,  from  appropri- 
ation acts  thereby  required  to  be  adopted  by 
a  majority  of  two- thirds  of  both  houses. 

[Ed.  Note.— -For  other  defiadtlons,  see  Words 
and  Phrases,  First  and  Second  Swles,  Neces- 
sary Expenses.] 

2.  States  «=:>98— Appreprlatloo  aoT  hsld  aot 
void  for  failure  to  require  costraot  to  fee 
f  Ivse  to  lawest  bidder  and  to  bo  approved  by 
Gevenior,  Andltor,  and  Treasurer. 

Gen.  Acts  1821,  p.  564,  providing  for  Im- 
provement of  acoustics  in  Senate  diamber  and 
hall  of  House  of  Bepreaentatlves,  and  appropri- 
ating necessary  money  therefor,  hM  not  void 
for  failure  to  require  a  contract  for  the  work 
to  be  given  to  lowest  responsible  bidder,  and  to 
be  approved  by  the  Governor,  Auditor,  and 
Treasurer,  as  required  by  Const  art  18,  {  16, 
in  view  of  «iactment  at  same  session  of  Leg- 
islature of  Pub.  AcU  1921,  p.  289,  designating 
the  Secretary  of  State  to  superintend  the  let- 
ting of  public  contracts  for  purposes  spedfied 
In  such  provision  of  the  Constitution,  and  di- 
recting Um  to  proceed  in  accordance  with  pro- 
visions of  the  statute  already  in  existence  re- 
lating to  the  letting  of  soch  contracts,  and  re- 
quiring BwA  contracts  to  be  approved  hr  the 
Oovemor,  Auditor,  and  State  Treasurer. 

3.  States  «s»98— Cestraet  fer  Imprsveneat  of 
aosestlos  ef  halls  ef  Gaaerfll  Assesibfy  held 
a  oestrut  for  "rspalrias  aad  farelsblM." 
required  te  fee  iat  to  tke  lewest  feiddar. 

A  contract  fOr  the  improvement  of  I9u 
acoustics  of  die  Senate  chamber  aod  the  hall 
oi  the  House  of  Bepresenitattves  Md  a  cm- 

tract  for  th^  "repairing  and  furoislung,*'  of 
such  halls  within  Const  art  19,  1 16,  requiring 
a  contract  therefor  to  be  given  to  lowest  re- 
sponsible bidder,  and  to  be  approved  by  the 
Governor,  Auditor,  and  Treasurer. 
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4.  SMm  «s»98— The  rw|alr»mot  thst  oor- 
tracts  «h«JI  bt  given  te  lowMt  bidder  and  be 
^proved  by  Qovenor,  Andlttr,  and  Trnaanr- 
er  held  nanditory. 

Const  art.  18,  |  10,  reQnlrins  contraeta 
for  specified  purposee  to  be  giTen  tj  atate  to 
lowest  bidder,  and  to  be  apinroTed  by  Qoremor, 
Auditor  and  Treaanrar.  A«M  mandatory;  con- 
tracts entered  into  without  oonqtUanoe  there- 
with beins  void. 

5.  Statae  «=»  1 00— Contract  for  Improvement 
ef  aaaoatloft  In  hall  of  House  ef  Reprsesnta- 
three  held  void  aa  net  aathorlzed  by  statnte 
providing  for  Improvement  ef  both  hsJIs  of 
General  Asssmbly. 

Gen.  Acts  1921,  p.  S64,  directing  Secretary 
of  State  to  contract  for  &e  improvement  of  the 
aeonstica  tn  the  Senate  diamber  and  Uie  hall 
of  the  House  of  BepresentatlTes,  and  directing 
htm  to  make  a  proper  investigation  aa  to  what 
should  be  done  and  to  make  such  contract  or 
contracts  as  he  may  deem  Mcpedient  and  rea- 
BonaUe,  dnd  appropriating  a  lump  sum  there- 
for, is  an  entire  act  and  not  severable,  and 
gives  the  Secretary  no  discretion  to  use  anch 
amount  to  improve  acoustics  in  either  haS,  and 
hence  a  contract  thereunder  for  improvement 
of  the  haB  of  the  House  alone  is  void. 

6.  Statntei  ^19»-Constrned  aoaaNlaf  to 
plain  meaniM  of  laagnag*  need  whar*  am- 
biguous. 

The  intention  of  the  I^^pwlatute  nmst  be 
sought  from  the  plain  meaning  of  the  language 
used  where  the  statnte  ia  ambiguous,  but, 
where  not  ambignoua,  construction  and  inter- 
pretation have  no  place. 

Appeal  from  Palaski  Chancery  Goort; 
Jno.  H.  Martlnean,  Chancellor. 

Salt  by  B.  M.  Fagan  and  othow  acalnst 
Ira  C.  Hopper,  Secretary  of  State,  and  oth- 
«ts.  Jnd^emt  tdt  plaintlftB,  and  defoidants 
appeal.  Affirmed  aa  modified. 

E.  M.  Fagan,  a  citizen  and  taxpayer  of 
the  state,  brought  suit  In  equity  against  Ira 
C.  Hopper,  as  Secretary  of  State,  and  the 
Union  Acoustical  Company,  of  St  Louis,  Mo., 
to  rajoln  them  from  carrying  out  a  contract 
for  tbe  Improvement  of  the  acoaatics  in  the 
ball  of  the  House  of  BepresentatlTes. 

The  defendants  filed  an  answer  to  the  com- 
plaint, and  the  plaintiff  then  demurred  to 
the  answer. 

Subseqnently  Allen  Kennedy  and  Jaa.  B. 
Wood,  also  citizens  and  taxpayers,  filed  a 
complaint  agatnst  the  same  defendants  and 
were  made  parties  to  the  action.  The  de- 
f«ndaiita  inteirosed  a  demurrer  to  their  com* 
^aint. 

Xnasanncli  as  the  iasnes  presented  are  qaee- 
OoDB  «it  law,  we  will  state  the  material  facts 
of  the  comidalnta  and  answer  Imt  once  and 
consider  th«m  together. 

The  court  soatalaed  a  demurrer  to  the  an- 
swer of  tiie  defendants,  and  ovemled  the 
daunrrer  of  the  defendants  to  tlie  comi»Iaint 
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ot  the  tfnlwttffiB  Kennedy  and  Wood.  The 
defendants  refused  to  plead  further  to  the 
complaint  of  the  plaintiff  B.  IL  Fagan,  and 
stood  oa  th^  demurrer  to  the  cranpla^  ot 
AUea  Kennedy  and  J.  B.  Wood.  Whereupon 
it  was  decreed  that  tbe  Secretary  of  State 
be  enjoined  from  carrytng  out  the  terma  of 
bin  pnrpcnrted  contract  with  the  Unifm  Acou»* 
ileal  Company. 

Tbe  material  facta  allied  In  tha  com- 
plaint are  as  follows : 

By  an  act  approved  Harch  26,  1021  (Laws 
1921,  p. .  S64),  the  Gmeral  Awembly  of  the 
state  of  Aitonsas  passed  an  act  to  improve 
Uie  acouBtIca  in  tiie  Senate  chamber  and 
bidl  of  Qie  Boose  of  Reprearaitativea  and  to 
ajqpropriate  Uie  neceaaary  money  therefor. 

On  April  25, 1921,  Jn  O.  Hiqiper,  aa  Secre- 
tary of  State,  altered  into  a  contract  with 
the  Union  Acoustical  Company  for  the  bn- 
provement  of  the  hall  of  the  Bouse  <a  Bein-e- 
BCntatlves  for  the  sum  of  912,000.  The  con- 
tract inwtdes  that  the  treatment  of  the  bal- 
cony,  eel  ling,  deren  wall  pantis,  two  cres- 
cent-shaped panels  <m  main  celling,  bottom 
row  ot  art  glaaa  pancfla  In  dome  and  cater 
hanger  In  dome,  all  with— 

"multi-fiber  (flax  fiber)  acoustical  tslto  in  two 
and  three  thicknesses,  as  per  specifications  at- . 
tached;  the  method  of  appUratlon  to  be  the 
highest  type  of  workmanship.  All  fiber  felts 
are  to  be  permanently  fastened  to  securely  fast- 
ened foundations;  b^eony  celling  to  be  covered 
with  Union  Acoustical  •  •  •  canvas;  cres- 
cent-shaped panels  in  main  ceiling  to  be  covered 
with  Fontalnebleau  Rep  Tapestry  fabric,  main 
hanger  in  dome,  and  iwnels  in  ^me  and  wall 
panels  to  be  covered  and  draped  with  high- 
grade  velvet  of  color  to  be  determined  by  Sec- 
retary of  State,  according  to  spe^eatlons  at- 
tached. The  dectwattons  are  to  be  in  harmony 
and  keeping  with  the  decorative  scheme  of  the 
Interior  at  prnaet^  and  a  fini^ed  decoc^mi  In 
itself." 

The  TTulon  Acoustical  Company  guaran- 
teed In  the  contract  that  the  reverberations 
and  echoes  of  the  hall  of  the  House  of  Bep- 
resentatlTes would  be  removed  when  their 
contract  was  executed,  and  that  the  flax  fiber 
acoustical  felts  to  be  used  in  the  Installment 
would  retain  their  original  form  and  last 
Indefinitely.  Other  facts  will  be  stated  un- 
der appropriate  headings  In  the  opinion. 

The  defendants  have  duly  prosecuted  an 
appeal  to  this  court  from  the  decree  of  the 
chancery  court 

7.  S.  ntUy,  Att7.  Oen.,  and  Gobn,  Olaytoa 
it  Oobn,  ot  Little  Back,  for  appella&ta. 

Coleman,  Boblnson  *  Houses  W.  G.  Bid- 
dl<^,  and  Owena  &  Bbrman,  all  of  Uttle 
Rock,  for  appelleea. 

HABT,  J.  (after  stating  the  facts  aa 
above).  [1]  It  appears  from  the  allegatlona 
of  the  complaint  that  the  act  under  consldw- 


otlisr  oaaaa  see  same  tople  and  KBT-KUHBBB  In  all  Key-Nombered  Olieita  and  I&dotee 
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atlon  did  not  recdre  a  majority  of  two-tiUrds 
ot  both  iHHues  of  the  General  Assembly. 
Therefore  it  is  claimed  that  the  act  Is  In 
violation  of  artitde  6»  |  81,  of  the  Omstlta- 
tlon  oi  1874,  which  provides,  In  substance, 
that  no  appropriation  of  mon^  shall  be 
made  exc^t  to  raise  means  for  defraying 
the  necessary  expenses  ot  government  ex- 
cept by  a  majority  of  two-thirds  of  both 
houses  of  the  Qeneral  Assembly. 

In  State  v.  Sloan,  66  Ark.  076,  53  S.  W. 
47,  74  Am.  St.  Bep.  106,  the  court  held  that  an 
appropriation  for  building  a  new  capltol  was 
a  necessary  expense  of  government,  and  that 
a  majority  of  two-thirds  of  both  hons»  of 
the  General  Assembly  was  not  necessary  to 
constitute  a  valid  appropriation  therefor. 
ThB.t  case  rules  here.  If  the  building  of  a 
Dew  capltol  Is  a  necessary  expense  of  govern- 
ment, it  is  equally  apparent  that  the  repair- 
ing and  furnishing  of  the  Senate  cbaml>er 
and  hall  of  the  House  of  Bepresentatives 
would  also  be  a  necessary  expense  of  govern- 
ment 

[2]  It  is  next  contended  by  counsel  for  the 
plalntifts  that  the  act  under  consideration 
Is  unconstitutional  because  it  does  not  pro- 
ride  that  the  work  shall  be  performed  under 
a  contract  to  be  given  to  the  lowest  responsi- 
ble bidder,  and  that  the  contract  shall  be 
subject  to  the  approval  of  the  Governor,  Au- 
ditor, and  Treasurer  as  required  by  article 
19,  I  16,  of  the  Constitution  <^  1874. 

We  do  not  agree  with  counsel  In  this  con- 
tention. The  act  does  authorize  the  Sec- 
retary of  State  to  enter  Into  a  contract  for 
the  Improvement  of  the  acoustics  in  the  Sen- 
ate cbamt)er  and  the  hall  of  the  House  of 
Bepresentatives.  At  the  same  session  of  the 
f-«^slature,  by  an  act  approved  February  23. 
1921,  the  Secretary  of  State  was  designated 
to  superintend  the  letting  of  all  public  con- 
tracts for  the  purposes  set  forth  in  article  19, 
I  16,  of  the  Constitution,  and  he  was  directed 
to  proceed  in  accordance  with  the  provisions 
of  the  statute  already  In  existence  relating 
to  the  letting  of  such  contract.  Public  Acts 
of  Arkansas  1921.  p.  230. 

The  act  also  provided  that  before  such 
contracts  shall  become  binding  they  shall  re- 
ceive the  approval  of  the  Governor,  Auditor, 
and  State  Treasurer.  The  Legislature  must 
be  presumed  to  have  had  this  statute  In  mind 
and  to  have  enacted  the  statute  under  con- 
sideration with  reference  thereto.  Tiie  stat- 
utes, construed  together,  are  In  harmony  with 
each  othw  and  provide  a  method  of  letting 
the  contract  in  questiMi  according  to  the 
provisions  of  the  section  the  C<mstltutlon 
Just  referred  to.  Thompson  v.  Boad  Imp. 
Dlst,  139  Ark.  136.  213  S.  W.  386;  Pope  v. 
City  of  Nadiville,  ISl  Ark.  429.  199  8.  W. 
101;  Smith  v.  FannenT  Bank,  125  Ark.  460, 
188  8.  W.  1167;  Benton  t.  WilUa,  76  Ark. 
443.  88  S.  W.  1000;  Beaven  t.  State,  60 


Ark.  124,  29  S.  W.  144;  and  State  r.  Sewell, 
45  Ark.  387. 

[S]  It  iB  insisted  by  counsel  for  the  de- 
fendants that  the  waxk  to  be  performed  un- 
der the  provisions  of  the  act  undw  ocnuldera' 
tkm  does  not  constitute  "the  repairing  and 
furnishing  the  halls  and  rooms  used  for  the 
meetings  of  the  6«ieral  AssemUy  and  Its 
committees,"  as  provided  in  article  19,  f  15, 
of  the  OonBtituti<HL  They  claim  that  the 
word  "repairing"  means  to  restore  or  rmew, 
and  the  word  "furnlshli^'  refers  to  tJie 
furniture  to  be  placed  and  used  In  said 
rooms. 

We  do  not  agree  with  counsel  in  this  cm- 
tentlon.  The  word  "furnishing"  as  used  in 
the  section  of  the  Constitution  Is  a  noua. 
Its  dictionary  meaning  is  the  act  of  provid- 
ing with  furniture  or  fittings  of  any  kinil. 
The  object  of  the  act  under  conalderation 
was  to  improve  the  acoustics  of  the  Saiatc 
chamber  and  the  hall  of  the  House  of  Bep- 
resentatives. Under  the  contract  this  was  to 
be  accomplished  by  flax  fiber  acous'tlc  felt? 
placed  upon  the  ceiling  and  walls  of  the 
chambers.  The  manner  of  placing  them  there 
made  them  an  adjunct  of  the  chambers  and 
constituted  their  fittings.  Therefore  we 
think  that  the  ctmtract  came  within  tbe 
meaning  of  the  words  "furnishing  the  hall 
and  the  rooms  used  for  the  meeting  of  the 
General  Assembly." 

In  ElUson  v.  OUver,  147  Ark.  252,  227  S.  W. 
686,  the  court  held  that,  under  article  19,  { 
15,  of  the  C<Mistltutlon,  "approval"  of  public 
contracts  by  the  Governor,  Auditor,  and 
Treasurer  means  the  approval  by  each  ol 
the  above  oihcera  separately,  and  not  by 
them  as  a  board. 

The  court  further  held  that  the  contracts 
provided  for  In  said  section  without  tbe  ap- 
proval of  the  Governor,  Auditor,  Secretary 
of  the  State,  and  Treasurer  s^paratdy  are 
void.  It  was  also  held  in  that  case  that  the 
puUic  contracts  provided  for  In  It  wldch 
are  not  given  to  the  lowest  responsible  bid- 
der are  void. 

[4]  The  record  in  the  present  case  sbows 
that  the  contract  In  questlm  did  not  receive 
the  approval  of  the  Governor,  Auditor,  and 
Treasurer  as  required  by  the  sectton  of  tbe 
Conatltntlon  Just  lefnred  toi,  and  tlut  It 
was  not  let  to  the  lowest  requnslblfr  Mdder 
after  advertisement  in  the  manim  mm  re- 
quired by  said  section  and  the  statute  re- 
lating thereta  It  Is  true  the  reasm  asBtsned 
by  the  Secretary  of  State  for  not  doing  so  Is 
that  he  did  not  think  tbe  eontzact  £eU  wf  th- 
in tlie  prorlslaia  of  said  section  of  the  Con- 
stltuthn.  Hie  aaotion  of  ttw  OoastitntlaD, 
however.  Is  mandatory  and  most  he  txm- 
plied  with  Id  order  ta  render  omtraets  made 
vnder  Its  provlsKm  nUd.  It  fiDllows  ttutt  tte 
contract  made  by  tbe  Secretary  of  State  with 
the  Union  Acoustical  Company  for  the  Im- 
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provement     the  acoastics  of  the  hall  o£  the  | 
House  of  BeivesentatlTes  was  Toid*  and  the 
cfaanodlor  was  right  in  enjoining  the  further 
performance  of  the  contract. 

It  Is  next  Insisted  that  the  contract  is  void 
becanse  It  only  provides  for  the  Improvement 
of  the  Bconstlcs  in  the  House  of  Representa- 
tives for  the  sam  of  $12,000,  when  the  ap- 
propriation for  both  houses  amounts  to  only 
«13,7S0.  It  iB  allesed  in  the  complaint  that 
the  trro  halls  are  about  the  same  size,  and 
that  there  Is  as  mTidh  necessity  tor  Impror* 
lag  the  acoustics  of  the  Senate  Chamber  as 
tliere  la  for  improrlng  ttiat  of  the  hall  of  the 
House  of  RepresentatlTea. 

[C]  In  Tlew  of  the  fact  that  the  Secretary 
of  State  might  let  anotbor  cnttract,  we  deem 
it  necessary  to  dispose  of  this  'contratim. 
The  act  under  ocmslderatlon, reads  as  follows: 

'"Section  1.  The  Secretary  of  State  is  here- 
by authorized  and  directed  to  enter  into  a  con* 
tract  with  some  person,  firm  or  corporation  for 
the  improvement  of  the  acoustics  ia  the  Senate 
chamber  and  the  hall  of  the  House  of  Bepre- 
Bentadves.  The  Secretary  of  State  fiball  lu&ke 
iw  and  proper  inrestlgatlons  as  to  what  should 
be  done  toward  the  improvemoit  of  the  acous- 
tics of  the  Senate  chamber  and  the  ball  of  tho 
House  of  Representatires  and  he  is  hereby  au- 
thorized to  make  such  contract  or  contracts 
as  he  may  .deem  expedient  and  reasonable,  and 
said  contract  shall  provide  for  the  completion 
of  said  worli  on  or  before  January  1,  1923; 
proridedt  however,  the  Secretary  of  State  shall 
require  that  the  person,  firm  or  corporation 
which  Is  awarded  the  contract  to  make  and  en- 
ter into  a  good  bond  in  the  sum  of  at  least  as 
much  as  the  contract  price,  that  the  contractor 
shall  faithfully  perform  the  contract,  and  the 
work  shall  meet  the  requirements  set  out  in 
xaid  contract;  and  that  said  contract  shall  be 
eompleted  witiiln  the  time  specified  thereio. 

"See.  2.  That  the  sum  of  thirteen  thou- 
sand  seven  hundred  and  fifty  ($13,760)  dollars 
or  so  much  thereof  as  may  be  necessary,  be  and 
the  aamo  ia  hereby  appropriated  out  of  the 
general  revenue  fund  of  the  state  for  the 
purpose  of  carrying  out  said  contract.  All 
estimates  or  payments  due  under'  said  contract 
shaU  be  certified  by  the  Secretary  of  State  and 
the  Auditor  la  directed  and  instructed  to  issue 
warrants  in  payment  thereof  and  the  State 
Treasurer  is  directed  and  instructed  to  pay  the 
said  warrants  upon  presentation  thereof,  in 
the  manner  now  presczlbed  by  law  for  paying 
ether  dalms  against  the  state.** 

Oeneral  Acta  of  Ark.  1021,  p.  fi6i. 

[I]  The  majority  of  the  court  believes  that 
the  act  is  an  entire  act,  and  not  severable. 
The  intehtlon  of  the  Legislature  must  be 
sought  from  the  plain  meaning  of  the  lan- 
guage used  where  It  is  ambiguous.  Construc- 
tion and  Interpretation  have  no  place  where 
the  terms  ot  a  statute  are  plain  and  certain. 
The  act  in  piain  terms  directs  the  Secretary 
of  State  to  rater  into  a  contract  for  the  Im- 
proT«aent  of  the  acoustics  In  the  Senate 


chamber  and  the  hall  of  the  House  ot  Rep- 
resentatives. We  discover  nothing  in  tho 
context  which  furnishes  any  adequate  rea- 
son for  departing  from  the  Sole  of  literal 
Interpretation. 

It  is  true  that  the  next  sentence  provides 
that  Qie  Secretary  of  State  shall  malte  due 
and  proper  Inrestl^tlon  as  to  what  shall 
be  done  towards  the  improvement  of  the 
acoustics  of  the  Senate  chamber  and  the  hall 
of  the  House  of  Ri^resentatlves,  and  he  la 
authorized  to  make  such  contract  or  con- 
tracts as  he  may  deem  expedient  and  reason- 
able. Tba  object  of  the  InveBtigation,  how- 
ev&,  Is  not  to  determine  whether  only  one  bf 
the  haUs  should  be  improved,  but  It  b  to  de- 
termine t3ie  extent  and  kind  of  improvements 
necessary  for  inqiroTlng  the  acoustics  of  each 
hall.  Doubtless  the  I«^ature  knew  Oiat 
the  advice  of  an  etpert  would  be  necessary 
in  determining  the  kind  and  extent  of  the 
fumishlngs  for  each  hall.  In  other  words, 
wltiiottt  some  InveatleatloB,  Oie  Secretary  of 
State  could  net  know  what  was  necessary 
be  Atme  to  improve  the  acoustScs  of  either 
hall,  and  it  was  In  order  that  he  might  In- 
telligently let  the  contract  for  the  work  to 
the  lowest  rcflpMisible  bidder  that  he  was 
given  the  authority  to  Investigate  as  to  what 
should  be  done  toward  the  improvement  of 
the  two  halls.  It  will  be  noted  that  he  is 
directed  to  Investigate  what  should  be  done 
toward  the  Improvement  of  the  acoustics  of 
the  Senate  chamber  and  Uie  hall  of  flie 
House  of  Representatives. 

It  Is  also  contended  that  tlie  Legislature 
Intended  to  give  him  a  discretion  In  the  mat- 
ter by  authorizing  him  to  make  sndi  con- 
tract ta  contracts  as  he  may  deem  expedient 
and  reasonable.  We  think,  however,  that 
this  was  done  fn  order  to  enable  him  to  let 
separate  mmtracts  for  the  work  so  that  it 
could  be  carried  on  together  and  be  flnisbea 
by  the  time  the  next  Legislature  should  con- 
vene, If  in  his  discretion  such  a  course  should 
be  deemed  necessary.  This  is  borne  out  by 
the  fact  that  no  separate  appropriatltm  Is 
made  for  each  hall,  but  a  lump  sum  of  $1.*1  - 
TOO,  or  so  much  tbereof  as  may  be  necessary, 
Is  appropriated  for  the  purpose  of  carrying 
out  said  contract. 

Therefore  we  think  that,  according  to  the 
plain  words  of  the  act,  the  Legislature  in- 
tended that  the  acoustics  of  both  halls  sbould 
be  Improved,  and  courts  are  not  permitted 
to  mold  language  to  meet  any  alleged  con- 
venience or  necessity.  If  the  Legislature  hart 
intended  to  give  the  Secretary  of  State  dis- 
cretion as  to  whether  he  should  make  a  con- 
tract for  the  improvement  of  one  or  both  of 
the  halls,  It  would  have  doubtless  manifested 
Its  intention  by  appropriate  words. 

It  follows  that  the  decree  must  be  modified 
in  so  far  aa  it  attempts  to  restrain  the  Secre- 
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tary  of  State  from  lettl&c  a  contract,  and 
In  other  regpeetg  ia  affirmed. 

Mcculloch,  a  J.  (concurring).  I  agree 
witb  tbe  majarlty  tbat  the  statute  Is  viOid 
and  also  that  tlie  omtiact  la  void  for  the 
reasons  tbat  It  was  not  awarded  In  the  man* 
net  i»escrlbed  hj  the  Otostttatloa  and  did 
not  receive  the  apfwtwal  <tf  the  Goremor, 
Aaditor,  and  ^nreasnrer.  '  Bnt  wj  view  la 
tbat  the  subject-matter  of  the  contract  faUa 
within  the  term  "repairing,**  as  used  In  the 
Constitution,  rather  than  within  the  term 
"furnishing."  Tbe  Improvement  of  the 
acoustics  of  the  assonbly  looms  Is  not  a 
part  of  the  fumishlngSt  I  think,  but  consti- 
tntes  alterations.  The  term  "repairing"  was 
used  by  the  framws  of  the  Coostltation  as 
meaning  to  malra  habitable,  coiTenlent,  and 
soltable  for  the  Intended  purposes,  and  this 
Included  alteratlfms  found  necessary  trom 
time  to  timOi.  It  Is  not  concelraUe  that  the 
framers  of  the  Constitution  meant  to  restrict 
the  powers  of  the  lawmakers  with  respect 
mer^  to  making  repairs  and  to  leave  them 
freehanded  in  making  alterations  or  ad- 
ditions. The  term  employed  by  the  framers 
of  the  Constitution  should  be  construed  with 
reference  to  the  manifest  design  to  place  a 
restrlctlcm  upon  expenditures  for  the  as- 
sembly halls,  and  for  the  other  purpoeea  ex- 
pressly mentioned  in  the  section  ot  the  Con- 
stitntlOD  now  under  con8ideratI<m. 

My  chief  disagreement  with  the  ctmclu- 
slons  ol  the  majwl^  la,  however,  in  regard 
to  fliat  part  of  the  <^tlnlon  which  holds  that 
the  funds  appropriated  may  not  be  expended 
wholly  In  the  Imiwovemait  ol  we  of  the  as- 
sembly rooms  to  the  exdudon  at  the  other. 
It  is  not  a  question  of  the  statute  being  sep- 
arable or  inseparable  in  Its  purposes — It  Is, 
I  think,  more  a  question  whether  or  not  the 
authority  of  the  Secretary  of  State  is  re- 
stricted to  the  accomplishment  of  the  whole 
of  the  legislative  mandate  or  n<«ie.  It  is  not 
charged  that  the  contract  is  an  Improvident 
one,  or  that  the  officer  ia  attempting  to  arbi- 
trarily abuse  his  anthorlty  by  improving  only 
one  of  the  halls.  The  challenge  goes  merely 
to  his  authority  under  the  statnte  to  improve 
one  of  the  halls,  leaving  the  other  unim- 
proved. My  conclusion  Is  that  the  authority 
conferred  by  the  statute  is  to  go  as  far  as  the 
appropriated  funds  will  last;  and,  if  Insuffl- 
cient  to  pay  for  all  of  the  contemEdated  Im- 
provement, the  remainder  can  be  left  undone 
until  the  lawmakers  see  fit  to  make  further . 
appr<^riatl(Kis.  In  other  words,  the  part  of 
the  statute  which  mentions  the  two  bouses  ot 
the  assembly  In  describing  the  subject-matter 
of  the  Improvement  ia  a  grant  of  authority 
sjid  not  a  restriction.  Legislative  appro- 
priations for  future  expenditures  are  g^eral- 
ly  based  upon  mere  estimates,  and  they  are 


not  defeated  because  they  subeeqn^tly  prove 
inadequate. 
Mr.  Justice  SMITH  Shares  these  views. 


REDDING  V.  STATE.   (No.  123.) 

(Snpreaie  Court  of  Arkansas.  Jan.  80,  1922.) 

Crinisal  lnw  «mloe2(8)— Bill  ef  axeepttoM 
■ot  fliMi  lo  tiaok  Jidgnoat  wlH  bo  aMnui. 

Where  the  trial  court  nt  October  15,  1921, 
granted  60  days  in  which  to  file,  and  no  order 
of  extension  appearing  in  the  record,  bills  of 
exception  filed  December  16,  1921,  not  being 
within  the  time  allowed,  the  judgment  will  be 
alBrmed. 

Appeal  from  Circuit  Court,'  Sebastian 
Counly;  J(dm  Brlzzolara,  Judge. 

Burrell  Bedding  was  oonvlctsd  of  bur- 
glary, and  he  appeals.  Affirmed. 

L  8.  Simmons,  of  Ft  Smith,  for  appel- 
lant 

J.  S.  Utley,  Atty,  Qm.,  and  Elbert  Ood- 
win  and  W.  T.  Hammock,  Amt.  Attys.  Gen.,. 

for  the  State. 

HUMPHREYS,  J.  Appellant  was  Indict- 
ed, tried,  and  convicted  In  the  Sebastian  cir- 
cuit court.  Ft  &nlth  distrii^  for  the  crime 
ot  burglary,  end  his  punishment  therefor 
was  fixed  at  lmprisonm«it  in  the  state  pen- 
itentiary for  a  period  of  two  years.  Fnxn 
the  Judgment  of  conviction  an  appeal  has 
been  prosecuted  to  this  court 

Several  assignmoits  ot  error,  which  do  not 
endear  in  -the  record  proper,  axe  imdsted  up- 
on by  appellant  as  propw  grounds  for  re* 
versal  of  the  Judgment.  The  errors,  if  any, 
are  contained  In  a  purported  bill  of  excep- 
tions, which  was  not  filed  within  the  time 
allowed  by  the  trial  court  for  filing  .sama 
On  the  IStli  day  of  October,  1021,  appellant 
presented  his  motion  for  a  now  trial  whi(^ 
was  overruled,  at  whkA  ttano  the  trtal  court 
granted  aiq^ellant  60  days  !n  which  to  i«e- 
pare  and  file  his  bill  of  exceptions.  Appel- 
lant did  not  file  hia  bill  of  exceptltms  with 
the  clerk  of  the  trial  court  imtll  the  16th 
day  of  Decraiber,  1021.  ApfwUant  contends 
the  time  was  extended  for  filing  his  blU  of 
exceptions,  and  that  he  filed  same  within 
the  exten^on.  Hie  record  does  not  suj^rt 
him  in  the  statement  No  order  of  extension 
appears  in  the  record. 

This  court  has  ruled  that  "the  bill  of  ex- 
ceptions must  not  only  be  signed  by  the 
Judge,  but  must  be  filed  with  the  clerk  with- 
in the  time  allowed  by  the  court"  See  Mad- 
ison County  v.  Maples,  103  Ark.  44,  145  S. 
W.  887,  and  cases  cited  therein  on  this  point 
In  the  later  case  of  Wright  t.  Baznett- 
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Brothers,  129  Ark.  102,  194  S.  W.  1026.  the 
court  took  occasion  to  say  tbat  "the  bill  of 
exceptims  not  harlng  been  filed  witb  the 
clerk  within  the  time  allowed,  there  is  noth- 
ing presented  to  this  court  for  review,  tnd 
tbe  Judgmrait  mnst  be  afUrmed." 

For  the  same  reason,  the  Judgment  Is  the 
Instant  case  is  afflrmed. 


ROSE  CITY  BOTTLING  WORKS  el  al.  v. 
QODCHAUX  SUGARS,  lio.    (Ne.  78.) 

(Supreme  Coart  of  Arkansas.  Jan.  19,  1922.) 

1.  Lien  <8=>7— Seller's  tfeposK  ef  leetft  with 
broker  at  saourlty  fer  payneat  of  price  held 
■qattable  Ilea  aaforeeabia  la  ehaaoery  ooart. 

Under  a  contract  to  store  with  a  merchan- 
diee  broker  at  the  expense  of  the  purchaser  a 
^naatity  of  sugar  to  be  paid  for  within  60  days, 
tile  deposit,  being  for  the  benefit  of  the  seller 
to  secure  the  price  as  well  as  for  that  of  the 
purchaser,  constitoted  an  equitable  lien  in  fa- 
vor of  the  seller,  the  remedy  for  the  enforce- 
ment of  which  fell  within  the  jurisdiction  of 
the  chancery  court. 

2.  CQuity  «s»39(l)— JarisdMlen  retalaed  te 
five  complete  relief. 

The  chancery  court,  luiving  acgoired  joris- 
dictioQ  of  part  of  the  subject  matter,  retained 
it  for  the  purpose  of  granting  complete  relief. 

S.  Fraatot  statste  of  l6(6)~PurehaBerer- 
derlag  through  broker  held  liable,  bis  meno- 
rasda  being  suffleleat  to  satisfy  statute. 
One  orally  transmitting  an  order  for  the 
purchase  of  goods  through  a  broker  in  cmi- 
formity  with  ordinary  trade  custom  is  bound 
thereby;  such  broker  being  the  l^ent  of  both 
parties  and  Us  memorsn^  of  the  sale  suffi- 
cient to  satisfy  the  statute. 

4.  Commeroe  «=»40(l)— Gosslgament  of  goods 
to  seller's  order  at  bayer'a  plaos  ef  business 
Is  aaetlier  state  held  u  Intrastate  traasae- 

tlOB. 

Where  a  seller  consigned  goods  to  its  order 
at  tbe  buyer's  place  of  botdness  In  another 
state,  thereby  reserving  tlfle  as  seenrity  for 
tiie  purdiase  price,  delivery  of  the  Ulle  of  lad- 
ing on  the  buyer's  payment  of  ft  drsft  drawn 
on  it  would  not  change  the  transaction  into 
an  intrastate  rather  tliux  an  Interstate  incident 

8.  Cemnieroe  «s»40(l>— Sale  of  goods  held  In- 
Inrttate  transaetfan,  though  snbaeqaent  cen- 
Imot  far  payment  ef  prloe  oonsummat^d  la 
state  In  wbleh  sterai  for  fnttre  delivery. 
Where  a  seDer  consigned  goods  to  its  or- 
der at  the  borer's  place  of  basin  ess  in  another 
state,  the  transaction  did  not  become  intra- 
state because  of  a  subsequent  contract  with 
the  purcbaaer,  on  its  inability  to  pay,  to  de- 
posit the  goods  in  storage  with  a  merchandise 
broker  for  payment,  such  contract  not  consti- 
tuting a  new  contract  of  sale,  so  that  its  legal- 
ly was  not  affected  by  the  tact  that  vendor 
was  not  anthorised  to  do  business  in  the  state; 


the  fact  that  part  of  the  transaction  incidental 
to  the  main  one  is  local  not  bringing  the  main 
one  within  tbe  control  of  local  Isws. 

6.  Commeroe  «=940( I)— Corporations  «»642 
(I)— Interatsts  eharaoter  of  sale  net  altered 
by  faot  resident  of  state  ef  delivery  OKeoutad 
contract  for  payment  of  price  as  seller's 
agent;  adjustment  ef  Mt  and  malaUlDlng 
litigation  to  oollaet  It  net  "Mng  bnalnese"  In 
state. 

The  Interstate  character  of  a  transaction, 
whereby  goods  were  shipped  to  the  seller's 
order  st  the  buyer's  place  of  businees  fn  anoth- 
er state,  was  not  altered  by  the  fact  that  a 
mertdiandise  broker,  a  resident  of  such  stste, 
became  the  seller's  agent  in  negotiating  a  con- 
tract with  the  buyer  to  store  the  goods  with 
the  agent  to  be  paid  for  in  the  future,  such 
agent  being  a  party  to  the  contract  as  jdedgee 
for  the  benefii  of  the  purdiaser  as  well  as  the 
seller,  which  did  not  thereby  subject  itself  to 
the  requirements  of  the  statutes  of  such  state 
in  regard  to  doing  business  there;  neither  the 
adjOBtment  of  the  debt  nor  the  maintenance  of 
litigation  to  collect  It  constituting  doing  busi- 
ness within  the  state  within  the  meaning  of  the 
statute. 

[Ed.  Note.-rFor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Doing 

Business.] 

7.  Principal  ani  snrety  «s>39— Sureties  held 
net  relieved  from  liability  by  rellaDos  on  msre 
promissory  representations. 

Where  sugar  sold  was,  on  the  purchaser's 
inability  to  pay  therefor  on  delivery,  deposited 
with  a  broker  under  purchaser's  contract,  se- 
cured by  a  bond,  to  pay  therefor  within  60 
days,  sureties  on  tbe  bond  could  not  escape  lia- 
bility on  tiie  groond  they  had  been  induced  to 
sign  by  the  broker's  statemei^  Out  he  had 
arranged  sale  of  most  of  the  sngar  to  other 
parties  at  prices  only  slightly  below  the  con- 
tract price,  and  that  the  loss  would  be  very 
slight,  for  suefi  representations  were  merely 
promissory;  tbe  broker  having  no  such  author- 
ity to  sell  before  the  contract  vas  executed. 

Hart,  J.,  dissenting. 

Appeal  from  PnlaSkl  Chancery  Court;  Jno. 
E.  Martinean,  Chancellor. 

Svlt  by  Godchaiix  Sugars,  Incorporated, 
a^ainat  Oib  Boae  City  Bottling  Works  and 
others.  Decree  for  plalntlfl,  and  ditfendants 
appeal.  AiBrmed. 

Fraawthal  &  Johnson  and  Will  G.  Akera, 
all  of  little  nodt,  for  appellants. 

Coefcrlll  &  Armlatead  and  Jno.  W.  New- 
man, all  of  Uttle  Bock,  for  appelleft 

MeOULLOOH,  O.  J.  Appdlee  waa,  at  tlia 
time  when  the  transactions  now  tinder  re- 
view took  place,  a  fordgn  corporation  with 
its  principal  place  of  bndness  In  the  state  of 
Louisiana,  engaged  In  tbe  refining  of  sugar 
and  seUlng  It  at  wholesale.  On  or  about 
April  28,  1920  It  aco^ed  fhrou^  Henry 
Leigb,  a  merchandise  broker  in  Little  Bock, 
an  order  from  appellant  Boae  City  Bottilng 
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Works  for  100,000  pounds  of  sugar  at  the 
price  of  25  c»its  per  pound,  to  be  d^vered 
In  July.  1920.  The  order  for  the  sugar  was 
taken  from  said  appellant  bj  Leigh  In  con- 
formity with  ordinary  trade  cos  torn  pur- 
sued hy  merchandise  brokers,  and  was  sub- 
mitted to  appellee  at  Its  place  of  business 
in  the  dty  of  New  Orleans  and  accepted. 
Immediately  ttiereafter  ai^llee  shipped  the 
sugar  in  two  carload  lots  of  500  sacks  each 
to  its  own  order,  and  attached  the  bills  of 
lading  to  a  draft  drawn  on  said  appelant 
tfw  .^collection  ttaroui^  ordinary  banking 
channels.  L^gb  was  not  the  agent  ot  ^ther 
of  the  parties  to  the  imrchase  further  than 
such  agency  for  both  parties  as  arises  from 
the  fact  that,  as  a  merchandise  broker,  be 
accepted  the  ordw  from  the  purchaser  and 
forwarded  it  to  the  s^er  for  acceptance, 
when  the  consignment  of  sugar  reatdied  Little 
Bo<^  the  Bottling  Works  was  usable  to  pay 
the  draft,  and  n^otlations  at  once  arose  be- 
tween the  parties  looking  to  some  adjust- 
ment whereby  flie  SOiveiy  eonld  be  made. 
Lelgb  was  tben  authorised  by  appellee  to 
aet  as  Its  agoit  in  the  adjuatmrat,  and  an 
arrangement  was  made  as  per  written  con- 
tract, which,  after  reciting  the  foregoing 
facts,  cmtained  the  following  stipulation: 

"The  bottling  company  agrees  to  pay  the 
freight  and  all  demurrage  charges  on  said  ears 
at  <mce.  Said  sugar  shall  be  unloaded 
placed  in  storage  with  Leigh  at  the  expense 
of  the  bottling  company,  storage  charges  to  be 
five  cents  per  sack  per  month  or  fraction  there- 
of, from  date  of  unloading  until  sugar  is  re- 
moved from  Leigh  warehonse.  The  bottling 
company  will  pay  for  said  sugar  twenty-five 
(26)  cents  per  pound  in  addition  to  freight,  de- 
murrage and  storage  charges  above  stipulated 
for,  and  the  discount  of  two  per  cent,  provided 
In  the  orif^nal  contract  is  eliminated.  And 
in  addition  thereto  shell  he  pidd  Goddiaux  in- 
terest at  the  rate  of  six  per  cent,  per  annam 
imtil  the  said  sugar  is  paid  for.  The  bottling 
company  shall  have  sixty  days  from  the  date 
hereof  within  which  to  make  payment  and 
within  such  time  may  make  partial  sales  of 
said  sugar,  the  proceeds  of  such  sales  to  be 
delivered  to  Leigh  in  certified  checks  or  New 
York  or  New  Orleans  exchange,  payaUe  to 
Godchaux.  At  the  end  of  sixty  days  from  date 
hereof,  the  balance  remaining,  if  any,  shall  be 
paid  by  13ie  bottUng  company  in  certified 
checks  or  New  York  or  New  Orleans  ex- 
change to  the  order  of  Oodcbauz  and  delivered 
to  Leigh.  No  sugar  shall  be  released  until 
Leigh's  storage  Is  paid.  The  bottling  company 
is  to  furnlBh  a  bond  with  sureties  to  be  ap- 
proved by  Leigh  in  the  sum  of  ten  thousand 
dollars,  conditioned  upon  the  faithful  perform- 
ance hereof.'* 

The  bond  recited  in  the  stipulation  was 
also  caecnted  with  a^Kllanta  W^mnan, 
Harper,  Booker,  and  Putney  as  sureties. 
Upon  the  execution  of  tbls  contract  and  bond 
pursuant  thweto,  the  two  cars  of  sugar  were 
transferred  to  the  tracks  at  Leigh's  ware- 
house, and  there  unloaded  and  remained 


there  at  the  time  of  tbe  commeacement  of 
this  action.  The  bottling  company  failed  to 
make  any  sales  <^  the  sugar  or  to  pay  any 
part  of  the  price  and  after  tbe  ^;ilrati«i  of 
60  days  from  tbe  date  of  the  contract  ap- 
pellee instituted  this  action  in  tbe  chancery 
court  ot  Pulaski  county  against  all  of  the  ap- 
pellants, praying  for  Jo^nment  against  the 
bottling  works  for  tbe  price  of  tbe  sugar, 
and  that  a  Uen  on  that  cmnmodity  be  de- 
creed and  the  same  sold  and  the  proceeds 
credited  on  the  said  judgment;  also  for  a 
judgment  against  tbe  sureties  on  the  bond 
for  tbe  sum  of  $10,000^  Appellants  donnrred 
to  the  complaint  on  tbe  ground  that  tbe  chan- 
cery court  had  no  jurisdiction,  md  also 
moved  that  the  cause  be  transferred  to  tbe 
circuit  court  The  demurrer  and  the  motion 
were  each  overruled.  Tbere  was  a  trial  of 
the  cause  on  tbe  pleadings,  tbe  documwtaiT 
and  oral  testimony,  and  tbe  decree  was  In 
favor  of  appellee,  awarding  all  the  relief 
prayed  for  In  tbe  conq^aint  Tbe  sugar 
had  declined  in  iwloe  to  a  cmislderable  er- 
tent,  and  it  was  scdd  under  otAee  ot  tbe  court 
and  Ibe  proceeds  applied  on  the  decree  In 
favor  of  appellee.  The  decree  against  tbe 
bottling  works,  after  crediting  on  the  debt 
the  price  of  tbe  sugar,  was  for  tbe  sum  of 
$18,367.06,  and  tbe  decree  against  the  sore* 
ties  was  fc«  tbe  sum  of  f 10,000,  witb  interest 
CI,  1]  The  first  contention  Is  that  tbere 
were  no  grounds  claimed  for  eQultable  re- 
lief, and  that  the  cause  sbonld  have  been 
transferred  to  the  law  court  Appellee  as- 
serted a  Hen  on  tbe  sugar  beld  by  Leigh 
under  the  contract  In  the  nature  of  a  pledge, 
and  (bia  gave  jurlidlctlen  to  a  court  ot  equi- 
ty to  grant  relief.  Under  the  contract  the 
deposit  of  the  sugar  In  the  hamte  of  L^b 
was  for  the  benefit  of  the  appellee  as  security 
for  the  payment  of  tbe  price,  as  well  as  for 
appelant  bottling  works  as  purcbaser,  and 
this  constituted  an  equitable  Uea  in  fiivor 
of  appdlee,  and  the  remedy  fell  within  the 
Jurlsdlctlim  of  the  -chancery  court.  Thornton 
V.  inndlay,  97  Ark.  433,  134  S.  W.  627,  33  L. 
R.  A.  (N.  S.)  491;  Ark.  Cypress  Shln^e  Oo.  t. 
Meto  Valley  By.  Go.,  97  Ark.  B34,  134  S.  W. 
1195 ;  Lee  Wilson  &  Ca  v.  Orlttend^  County 
Bank  tt  Trust  Co.,  98  Ark.  879^  13S  S.  W.  8SS; 
Mattar  r.  Watben,  90  Ark.  328^  188  S.  W.  4S8t 
It  is  not  esBOitial  that  the  title  should  have 
absolutely  passed  from  Qie  sella  to  the  pur- 
chase by  delivery  ctf  tbe  goods  in  order  to 
create  such  a  lies  as  a  court  of  equity  would 
enforce;  The  cratract  as  bedEore  stated,  con- 
ferred  rl^ts  xxooa  all  parties  wUdi  a  court 
of  equity  would  enforce.  It  is  ttaereCare  un- 
necessary to  consider  whether  tbe  titie  bad 
actually  passed  before  tbe  execution  of  the 
contract  Having  rlgbtfnlly  acquired  juris- 
diction of  part  of  tbe  subject-matter  on  equi- 
table grounds,  it  was  proper  for  Uie  court  to 
retain  its  jiurisdlcUan  for  tbe  purpose  at 
granting  all  approiwlate  and  complete  rdlef. 
This  upon  familiar  prtnelples  too  wall  set- 
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tied  tar  it  to  be  necessarr  to  cite  atitborl- 
ties  in  support  of  them. 

[3]  It  la  next  contended  that  tbe  tmnaac- 
Uon  InTolved  in  tbe  contract  was  Intrastate 
]n  its  cbaracter,  and,  since  aivdlee  Is  a 
foreign  corporation  and  baa  never  complied 
witb  the  laws  of  tbSa  state  so  as  to  authorize 
It  to  do  buainesa  here,  it  shonld  be  repelled 
from  the  court  and'  denied  rtiLi^.  The  posi- 
tion of  appellant  in  this  phase  of  tbe  utse 
is  that  at  the  time  the  contract  for  the  etor^ 
age  of  the  sugar  was  entNed  into  bocween 
tbe  parties  appellee  was  here  acting  through 
heigh,  its  agent,  and  in  poBsession,  aa  holder 
0t  tbe  bills  of  lading,  of  the  sogar  which  Lad 
been  consigned  to  the  shipper's  order;  that 
the  transaction  was  entire^  Intrastate  In  I'-s 
character,  and  constituted  doing  business  In 
this  state  in  violation  of  our  laws.  Oonnst^l 
coDtoid,  in  other  words,  that  as  tbe  bottling 
company  had  never  signed  a  wrltteo  order 
for  Uie  sugar  it  was  never  bound  by  any  con- 
tract until  it  executed  the  contract  herein- 
before refened  to  for  the  storage  of  tbe  sug- 
ar. They  say  that  tills  was  the  first  binding 
oblation  between  the  parties,  and  that  it 
nccnrred  between  them  when  appellee,  as 
tbe  vendor,  was  here  with  the  goods,  nrd 
making  a  disposition  of  them  whidi  was 
wholly  intrastate  in  its  operation. 

[4]  In  the  first  x^ce,  it  be  said. 
,vhether  important  In  this  phase  of  the  con- 
troversy or  no^  that  it  is  a  mistake  to  nay 
that  appellant  bottling  company  was  not 
bound  by  the  order  transmitted  tlirongh  the 
bro^  for  the  purchase  at  the  socar.  The 
bnfter  was  the  agoit  of  both  imrUeb  In  the 
transaction,  and  his  memoranda  of  tbe  sale 
was  sufficient  to  satisfy  the  statute  of  frauds. 
20  Cyc.  256;  25  B.  C  U  683.  The  sugar  was, 
as  before  steted,  consigned  to  sbiM>Cir*s  order 
at  Llttie  Bock.  Ttds  constituted  a  reserva- 
tioD  of  tbe  title  as  security  for  the  purchase 
price.  It  will  scarcely  be  contoided  timt  the 
delivery  of  the  Mils  of  lading  upon  the  pay- 
ment of  tbe  draft  wbnid  change  tbe  nature 
of  the  transaction  so  as  to  transform  It  into 
ao  intrastate  rather  than  an  interstate  In- 
cidmt.  If  such  were  the  law,  It  would  cir- 
cumscribe business  carried  on  between  citi- 
sens  of  different  states  within  such  narrow' 
Umlts  that  it  could  scarcely  be  transacted 
without  changing  the  whole  nature  of  the 
transaction.  Tbe  contrary  is  well  estab- 
lished as  the  law  on  tbe  subject,  Norfolk 
*  Western  Ry.  Ca  v.  Sims,  191  tJ.  S.  441,  24 
Sup.  Ct  151.  48  L.  Ed.  254. 

[S]  If,  therefore,  the  goods  came  into  the 
state  under  dilpper's  order  consignment,  re- 
taining ite  diaracter  as  interstate,  it  follows 
tliat  there  was  no  change  in  the  character  of 
the  transaction  in  the  further  arrangement 
between  tiie  parties  stipulating  the  method 
of  payment  of  the  price.  The  transaction 
from  inception  to  tbe  end  was  oontinuous 
and  interstate  in  its  character,  for  the  con- 
tract now  under  cmslderatiim  r^ated  to  the 


method  of  the  pfeymmt  of  the  prio^  and  did 
not  constitute  a  new  contract  for  the  sale 
of  tbe  goods.  The  following  authorities 
fully  sustain  the  view  that  tbe  whole  trans- 
action was  interstate,  and  that  ite  legality 
was  not  aftected  by  the  fact  tiiat  tiie  vendor 
had  not  compiled  with  the  laws  of  this  state : 
Rosenberg  v.  Pacific  Express  Ca,  241  U.  S. 
48,  36  Sup.  Ct.  610,  60  L.  Ed.  880;  Tork 
Mfg.  Co.  T.  CoUey,  247  U.  S.  21,  38  Sup.  Gt. 
430,  02  L.  Ed.  863,  U  A.  L.  B.  611;  In  re 
Selman  Heating  &  Phunbing  Co.  (D.  C.)  201 
Fed.  839;  Dlnnba  Farmers'  Union  Packing 
Co,  V.  Anderson  Grocer  Co.,  193  Mo.  App. 
280,  183  S.  W.  1036;  Danke-Walka  UllUng 
Co.  Bondurant,  256  U.  S.  — ,  42  Sup^  Ct. 
106,  66  li.  Ed.  — , 

[6]  The  case  of  Tork  Manufacturing  Go. 
v.  CoUey,  suiva,  la  espedaUy  in  point  as  an- 
no6n<dng  the  law  that  tbe  fact  that  a  part 
ot  the  transaction  incidental  to  tlie  main  <me 
is  local  does  not  separate  tbe  transactions  so 
as  to  bring  the  main  one  within  the  control 
and  operation  of  local  laws.  The  cbaractw 
of  tiie  transaction  is  not  altered  by  the  fact 
that  Ltigh,  a  resldoit  of  this  state,  became 
tbe  agent  ot  appellee  for  the  purpose  of  ne- 
gotiating this  contract  It  appears  that 
Leigh  executed  the  contract  as  agent  of  ap- 
pellee, but  he  wqjB  also  a  party  to  the  con- 
tract as  pledgee  and  trustee  for  the  benefit 
of  aU  parties.  ^Hie  transaction  stands  the 
same  aa  if  appellee  bad  sent  any  of  ite  of- 
ficers or  agents  into  this  state  for  the  pur- 
pose of  negotiating  an  adjustment  of  the' 
method  of  securing  selling  price  of  tbe 
goods,  and  luid  in  that  way  entered  into  a 
C(Hitract  for  the  storage  of  the  goods  witii 
Leigh  for  the  purposes  mentioned.  It  would 
still  have  constituted  a  mere  adjustmoit  ot 
tiie  method  of  paymmt  ct  the  price  and 
would  not  have  changed  the  character  of 
the  transaction.  Aivdlee  bad  a  rig^t  to 
come  Into  the  state  for  the  purpose  of  col- 
lecting ite  debt  under  the  contract  of  sale 
without  subjecting  Iteelf  to  the  statutes  of 
this  state  in  r^rd  to  doing  business  here, 
for  neither  the  adjustmoit  of  the  debt  here 
nor  the  maintenance  of  the  litigation  here  for 
the  purpose  of  collectii^  it  constituted  doli^ 
business  within  the  state  within  the  meaning 
of  our'  statute;  Sunny  South  Ua.  Co.  v. 
Neimeyer  Lbr.  Go.,  63  Ark.  268,  38  S.  W.  902 ; 
Simmons-Burks  Olothiag  Co.  v.  Llnt^m,  90 
Ark.  78, 117  S.  W.  776;  Hoyt  v.  Ogden  Port- 
land Cement  Go.  (C.  O.)  186  Fed.  889. 

[7]  This  brings  us  finally  to  the  considera- 
tion of  the  further  defense  brought  tor- 
ward  by  ai^ellante  irtio  were  ■uretlee  on  the 
bond,  to  the  ^fect  that  they  were  induced 
to  sign  the  bond  by  false  and  fraudulent 
misr^resentationa  by  Leigh  acting  as  tbe 
agent  of  appellee.  It  is  contended  by  the 
sureties  that  Leigh  r^resented  to  them,  in 
substance,  that  he  bad  arranged  an  ImnKdi- 
ate  sale  of  the  greater  portion,  if  not  all,  of 
tbe  sugar  to  other  parties  at  prices  slightiy 
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below  the  contract  price  tJetween  appellee 
and  the  bottling  works,  and  that  upon  the 
cousammatlon  of  those  sales  the  loss  In  the 
transaction  wonid  be  ver^  slight  There  Is 
a  sharp  conflict  In  the  testimony,  and  the 
chancellor  found  against  ai^)ellants  on  that 
Issae.  We  are  unable  to  discover  a  prepon- 
derance of  the  evidence  against  the  findings 
of  the  chancellor.  In  fact,  If  It  was  clear 
when  the  testimony  Is  fully  considered  that 
Leigh  made  the  representation  claimed  to 
have  been  made  by  him  to  the  snreties  to  In- 
duce them  to  make  the  bond,  It  was  merely 
a  statement  of  a  promissory  natare  to  the 
effect  that  he  could  and  wonld  make  an  ad- 
vantageous sale  of  the  sugar  so  as  to  obviate 
any  serious  loss.  The  contract  at  that  time 
had  not  been  executed,  and  the  sureties  knew 
that  L^gh  had  no  authority  to  consummate 
a  sale  of  the  sugar.  They  knew,  too,  that 
until  the  sale  was  consummated  any  n^ti- 
ations  were  necessarily  depradent  upon  the 
fluctuation  of  prices  from  day  to  day,  &nd 
Oierefore  they  had  no  right  to  rely  npon  a 
statement  of  this  character  as  the  sole  In- 
ducement for  the  execution  of  the  bond. 
The  chancellor  was  correct,  therefore,  in 
holding  that  under  those  circumstances  the 
sureties  could  not  escape  liability  on  the 
ground  that  th^  had  been  Induced  by  the 
alleged  statements  that  the  sugar  could  and 
would  be  Immediately  resold  to  other  parties. 
The  case  iMresents  an  instance  of  hardship 
resulting  from  rapidly  falling  prices  of  sugar 
after  this  purchase  was  made,  but  the 
courts  are  powerless  to  relieve  from  the 
results  of  euch  business  hazards.  There  1^ 
no  escape  from  enforcing  the  rights  of  the 
parties  aocordlng  to  the  letter  of  the  con< 
tract 

The  decree  Is  therefore  affirmed, 
HABT,  dissents. 


SIMS  V.  MILLER  at  SL   (No.  94.) 

(Supreme  Court  of  Arkansas.    J&n.  23,  1922. 
Rehearing  Denied  Feb.  6,  1922.) 

I.  Limitation  of  ao«loa«  «=924(4)— Coatraot 
r^r«««rt«l  by  lattars  asd  teleiraiss  tM»4  oae 
baaatf  os  writinf  ssior  the  flvo-yoar  statate. 

Oawfwd  &  Moses'  Dig.  |  085D,  the  flve- 
yoar  statute  of  limitations  ralating  to  Written 
contracts,  applied  to  an  action  baaed  on  a  cui- 
tract  for  the  sale  of  hay  evidenced  by  letCera 
and  telegrams,  in  which  action  an  account  was 
filed  specifying  items,  although  section  69S0; 
the  three-year  statute  relating  to  contracts  not 
in  writing,  would  apply  if  the  action  was  based 
upon  the  accotmt,  and  the  various  written  com- 
munications between  the  parties  were  used  as 
evidence  to  estabUsh  the  right  to  recover. 


2.  LImltatloa  tf  Mtlont  «»ie«8tatBto  ay. 
plloable  riotermlaod  by  ploailnfls  If  sapporM 
by  fast*  found. 

A  party  la  bound  hy  his  ;deadings  in  dei- 
ignatlng  tiie  partieolar  right  of  aetion  he  de- 
clares upon,  and  In  entitled  to  the  proteetloa 
afforded  by  th«  atatnte  of  UmltationB  applica- 
ble to  the  cause  of  action  dedared  upon  if  tlu 
facts  jnsti^  it 

3.  Limitation  of  aotiena  ^119(2)— Writ  nut 
bo  Mlverad  to  effioor  to  oosatttato  '^a- 
««M9MiMt  of  aollftn." 

Under  Orawford  &  Mooes*  IXg.  %  1019,  pro- 
viding that  the  commoicenent  of  a  dvfl  aetfoa 
la  the  filing  of  complaint  and  causing  sommoBi 
to  be  issued  thereon,  the  delivery  of  the  writ  ta 
the  officer  is  an  essential  part  of  the  isBunee 
of  the  writ  snd  until  this  is  done  the  actioa 
ia  not  properly  commenced;  but  an  action  prop- 
erly commenced  in  this  manner  arrests  t£e 
statute  of  limitations^  even  though  snmmoos  ii 
not  served  until  after  the  atatatory  p«iod 
elapses. 

[Dd.  Note.— For  other  definitions,  see  Woidi 
and  Phrases,  First  and  Second  Sexiea,  Oom- 
mencement  of  Action.] 

4.  Limitation  or  «otlona«a»ll8<l)-^«m«no»* 
meat  of  seUen  mnst  bo  In  "proper  eonsty.' 

For  the  commencement  of  an  action  to  ar- 
rest UmitatiocB,  the  action,  if  a  transitory  ac- 
tion, must  be  begun  in  the  "proper  coDntr," 
that  is,  in  the  coonty  where  the  defendant  i> 
served  with  summons  or  may  be  served,  and' 
an  action  fn  a  county  otlier  titan  that  of  the 
residence  of  the  defendant  does  not  arrest  tbe 
statute  until  the  writ  is  served,  and  when  serr- 
ed  it  relates  back  to  the  date  of  its  isanann, 
under  Crawford  &  Moses'  Dig.  |  1049  (dtia( 
Words  and  Phrases,  First  and  Second  Seriea, 
Proper  Countr.] 

5.  Abatement  and  rovlval  «=>I5»  17— ObJeeUsi 
•f  pendomiy  of  snotbsr  wtlan  walysd  ssim 
pitsM,  bat  saoii  ssUon  not  thsrsby 
nilsisd. 

Pendency  of  another  actlcot  mnnt  be  beaded 
by  demurrer,  if  it  appears  on  the  face  of  the 
complaint  or  by  answer  If  it  does  not  other- 
wise it  is  waived;  bat  the  mere  filing  of  a  com- 
plaint in  one  court  while  another  action  ii 
pending  in  the  circuit  court  does  not  operate 
as  a  dismiBsal  of  the  first  action,  under  Oao* 
ford  &  Moses*  Dig.  |  1189. 

6.  JBdpmaat  «=9543— Flrat  Jsdgmaat  In  tn 
pending  actio sa  bars  other  actios. 

If  more  than  one  action  between  the  sane 
parties  and  with  reference  to  the  aame  sohject- 
matter  is  peudiog,  the  first  judgment  rendered 
in  either  action  bars  the  other  action,  rcgud- 
less  of  priority  in  time  of  commencement 

7.  Limitation  of  aotlosa  «s»l30(5)— Sssoid  as- 
tlon  hold  brought  wlttln  ois  ysnr  aftsr  Int 
action  disalseod. 

Where  action  was  brought  in  one  drcoit 
court  and  later  a  complaint  was  filed  in  another 
circuit  court  on  the  same  cause  of  acticm  and 
defendant  was  not  called  to  plead  to  the  last 
filed  complaint  until  an  alias  writ  was  serred 
on  him,  at  whidi  time  the  first  sctlon  bad  beta 
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diBmlBMd  iiy  ^aSutitt  for  I«n  thn  a  7«ar,  tba 
■ectHMl  action  wu  comnnnctd  within  on«  reax 
after  the  fint  action  was  diamlseed  within 
Crawford  &  Mona'  Dig.  S  6969,  pKOvidiiig  that 
jdwntUf  may  eonunexKe  a  new  aetlon  within  one 
year  after  nonsuit  snffered. 

8.  SaJas  «a»42l  — IntnteUoa  btM  Mt  mla- 
leadiRB. 

In  an  action  by  pnrchuer  of  hay  to  recover 
the  difference  between  paid  oentract  price  of 
portions  of  dUpnwnts  of  hay  which  were  de- 
fectlTe  and  priee  receired  In  the  market,  an 
instruction  that  if  a  portion  of  the  hay  shipped 
was,  at  the  time  it  was  loaded,  not  such  hay  as 
contracted  for  and,  after  adTising  seller  of  the 
condition  of  the  hay,  seller  instructed  the  par- 
chasers  to  dispose  of  it  at  the  best  price  ob- 
tainable and  credit  same  to  seller's  aeconnt, 
and  pnrcbaser  did  so,  he  could  recover  the  dif- 
ference between  the  contract  price  of  the  bay 
and  the  net  amoont  received  on  the  sale  of  it 
in  the  marhet.  held  not  objectionable  In  that  it 
did  not  confine  the  riffht  of  purchasers  to  so 
dispose  of  the  hay  to  the  particular  portion,  if 
any,  which  was  not  of  the  quality  specified. 

».  Appeal  aod  emr  ^1066— laatnioUea  held 
■ot  prejodlolal. 
In  an  action  by  pnrdiasen  agaiaat  seller 
to  recover  the  difference  between  the  contract 
price  of  portions  of  hay  found  defective  and 
price  received  on  sale  accordinfr  to  contract, 
where  the  only  question  iDvolved  was  as  to 
whether  the  hay  was  defective,  seller  was  not 
prejudiced  by  an  Instmctlon  that  delivery  to 
carriers  was  delivery  to  plaintiff,  for  purposes 
of  transportatloD,  and  did  not  give  the  carrier- 
the  right  to  accept  or  reject  the  hay,  and  that 
the  porcbasers  had  the  right  to  Inspect  It 
when  it  arrived,  though  not  pertinent  to  the  is- 
sues presented. 

10.  Sales  «=9l68(l)— CMslgaan  held  to  bavs 
right  to  iMpaot. 

Purchasers  of  hay  had  the  right  to  inspect 
the  hay  on  Its  arrival  at  destination  for  the 
purpose  of  determining  whether  the  quall^  at 
the  time  of  shipment  was  according  to  con- 
tract. 

1 1.  Sot-off  aad  osiatenilatB  ^»29<l )  —  Judg- 
meat  for  ents  In  fomw  oase  proper  moi- 
terolaln. 

Defendant  shoold  have  been  permitted  to 
plead  as  a  counterclaim  the  amount  of  costs 
adjudged  to  Um  In  a  former  action  on  the 
same  subject-matter  brought  In  a  different 
court  and  dismissed  by  plaintiffs. 

Appeal  from  Circuit  Court,  PolasU  Oonn- 
t7;  Archie  7.  House,  Judge. 

Acti<n  1^  Albert  UHler  and  otben  against 
J.  V,  Sims.  Judgment  tot  plalntiffB,  and  de- 
fendant appeals.  Modified  and  affirmed. 

Fraoenthal  A  Johnson  and  G.  W.  Emer8<m, 
all  of  Uttle  RodE,  for  appellant 

W.  C.  Adamsim  ^nd  MebatCy,  Donham  & 
Uebaffy,  aU  of  Little  Bodt,  for  appellees. 

McGtTIXOCH.  a  J.  This  Utigatlon  grows 
out  of  transactl<uu  betweeQ  the  parties  whldi 


HILLSB 
s.w.> 

begun  dnrtng  tbe  month  of  June,  1911,  ap- 
pellant residing  at  the  town  of  Hazen,  in 
Prairie  county,  Ark.,  and  was  there  engaged 
in  the  business  of  selling  and  ahlpidng  bay, 
and  amwllees  were  engaged  In  business  in 
Chicago,  buyli^  and  selling  hay.  The  eom- 
mnnlcatlonB  between  the  parties  whldb  con- 
stitutes the  contract  between  them  were 
conducted  by  letters  and  tel^rams,  and  by 
ttiat  nrode  of  communication  app^ant 
mtered  into  an  agreement  to  sell  appellees 
50  carloads  of  hay  of  the  best  quality  at  a 
stipulated  price  delivered  on  board  cars  at 
Raaen,  consigned  to  appellees  at  Chicago. 
Appellant  drew  drafts  on  appellees  with  bills 
of  lading  attached,  which  drafts  were  paid 
by  appellees  through  regular  banking  ehan- 
n^.  The  shipments  were  made  from  time  to 
time  during  the  montbs  of  July  and  August, 
1911,  at  the  rate  of  about  six  carloads  per 
week.  When  the  first  car  of  hay  was  re- 
ceived by  appellees  at  Chicago  and  inspected, 
th^  notified  appellant  that  it  was  In  dam- 
aged condition  and  not  of  the  quality  speci- 
fied In  the  contract,  and  they  made  a  pro- 
posal to  api>ellBnt  In  a  letter  that  they  would 
unload  the  hay  and  handle  the  same,  "deduct- 
ing from  tiie  proceeds  the  amount  of  profits 
that  we  have  In  the  original  deal,"  and 
that  th^  would,  In  like  manner,  have  each 
car  inspected.  Another  letter  was  written 
on  a  later  date  reminding  appellant  of  his 
failure  to  respond  to  the  proposal  and  asking 
for  a  r^ly  by  wire  Indicating  whether  it 
would  be  satisfactory  to  appellant  for  ap- 
pellees '*to  handle  the  hay  as  suggested  In 
our  letter."  Apjiellant  replied  by  telegraphic 
message  directing  appellees  to  handle  the 
same  as  Indicated  In  letter.  Afterwards, 
appellant  also  replied  by  letter  as  follows: 

"We  have  your  favor  of  the  28tb  Inst,  refer- 
ring to  tlie  eontraet  which  we  hare  with  too* 
we  expect  yon  to  handle  all  hay  shipped  you 
until  contract  is  filled,  when  we  will  have  a 
final  settlemenL** 

This  was  the  letter  refen«d  to  In  the 
tel^ram.  Parsnant  to  this  letter,  appellees 
k^t  an  ftccoont  of  Oie  damaged  hay,  and 
they  claim  that  amielUuit  owes  them  the  sum 
of  $2,548.26  ft»  the  dUhrouw  between  tti» 
contract  price  of  Uie  bay  and  the  price  It 
brought  on  sale  in  the  market  at  Chicago. 

This  la  an  action  instituted  In  tlie  drcolt 
court  ct  Pulaski  county  by  appellees  against 
appellant  to  recover  the  amount  mentioned 
above.  It  was  set  forth,  in  snbstance  in  tbe 
comi^aint  that  appellant  ccmtracted  in  writ- 
ii^  with  appeUees  to  aeU  GO  carloads  of  hay 
at  tbe  stipulated  price;  that  a  large  quan- 
tity of  tbe  hay  shipped  by  appellaat  was  In 
damaged  condition  and  unfit  for  sals  and 
was  not  of  the  qnaUty  spedfled  and  that 
upon  appellant  being  notified  ot  the  condition 
of  the  hay  he  agreed  that  appellees  might 
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dUfpoBe  of  the  same  at  the  best  price  obtain- 
able and  credit  the  amount  of  the  proceeds 
to  app^ant's  account  against  the.  amount 
paid  him  on  the  drafts  drawn  with  bills 
of  lading  attadied.  It  Is  alleged  In  the 
complaint  that  appellees  sold  the  damaged 
hay  at  the  best  obtainable  market  price  and 
credited  the  same  to  appellant's  account  with 
them,  leaving  a  balance  of  Indebtedness  on 
the  part  of  appellant  in  the  sum  of  $2,548.26, 
recovery  of  which  Is  sought,  with  interest 
and  costs. 

Ai^llant  filed  a  motion  to  require  appel- 
lees to  make  the  complaint  nfore  definite  and 
certain  by  stating  whether  or  not  the  con- 
tract was  oral  or  In  writing,  and,  if  In 
writing,  that  appellees  be  required  to  file 
a  copy.  Appellees  filed  an  amended  com- 
plaint setting  forth  the  statement  that  the 
contract  between  the  parties  was  in  writing 
but  consisted  of  numerous  letters  and  tele- 
grazas  between  the  parties,  copies  of  which 
were  in  possession  of  appellant  and  that 
some  of  the  originals  were  in  his  possession, 
and  that  it  was  impracticable  to  file  all  of 
the  correspondence  with  the  complaint. 

The  case  was  tried  before  a  Jury,  and  the 
trial  resulted  in  a  verdict  in  favor  of  appel- 
lees for  the  sum  of  $2,500. 

Appellant  pleaded  In  addition  to  other  de- 
fenses, the  statute  oi  limitation  in  bar  of 
the  right  of  appellees  to  recover,  and  it  is 
insisted  here  that  according  to  the  undis- 
puted evidence  the  plea  should  have  been 
sustained.  I 

[1,2]  The  question  first  arising  is  which! 
one  of  the  statutes  of  limitation  Is  appll- 1 
cable  to  this  case,  whether  it  Is  the  one  whida 
provides  that  all  actions  founded  on  con- 
tract not  in  writing  shall  be  connnenced 
within  three  years  after  the  cause  of  action 
shall  accrue  (Crawford  &  Moses'  Digest,  S 
6950),  or  the  one  which  provides  that  actions 
on  a  written  instrument  shall  be  commenced 
within  five  years  after  the  cause  of  action 
shall  accrue  (Crawford  &  Moses'  Digest,  S 
6955).  The  complaint  sets  forth  a  written 
contract  as  the  basis  of  the  cause  of  action. 
The  account  Is  exhibited  as  a  E^)ecIflcation 
or  bill  of  particulars  of  the  items  constitut- 
ing the  amount  due  under  the  contract  The 
various  written  communications  between  the 
parties,  when  read  together,  constitute  a 
written  contract  complete  in  its  terms.  Mann 
V.  Urquhart,  89  Ark.  239,  116  S.  W.  219; 
Emerson  &  Co.  v.  Stevens  Grocer  Co.,  95 
Ark.  421,  130  S.  W.  641.  Our  conclusion  is 
that  the  flve-year  statute  applies,  for  the 
action  Is  one  based  on  a  written  contract 
complete  In  Its  terms,  the  account  filed  being 
a  mere  specification  of  the  iteafs.  Friend 
V.  Smith  Gin  Co.,  59  Ark.  86,  26  S.  W.  374; 
Railway  Co.  v.  James,  78  Ark.  490,  95  S.  W. 
804,  8  Ann.  Cas.  611;  Vtcksburg  Waterworks 
Co.  V.  Yazoo  &  M.  V.  R.  Co.,  102  Miss.  504, 
69  South.  825.  The  right  of  action  might 
Iiave  been  based  upon  the  account,  and  the 


various  wrltt^  commanlcatl(ma  b^:ween  the 
parties  could  have  been  used  as  evidence  to 
establish  the  right  to  recover.  In  that  evmt 
the  action  woifld  be  one  upon  accoant  and 
governed  by  the  three-year  statute  of  limi- 
tation; but  the  right  of  action  could  be,  and 
has  been,  based  on  the  written  contract, 
which  makes  the  flve-year  statute  applicable. 
It  Is  a  matter  of  pleading,  and  a  iMirty  Is 
bound  by  his  pleadings  in  des^atlng  the 
particular  right  of  action  he  declares  upm 
and  Is  entitled  to  the  protection  afTorded  by 
the  statute  of  limitations  applicable  to  the 
cause  of  action  declared  upon  If  the  facta 
Justify  it  American  Mortgage  Co.  of  Scot- 
land v.  Milam,  04  Ark.  305.  42  S.  W.  417; 
American  Freehold  Land  Mortgage  Go.  y. 
McManua,  68  Ark.  268,  68  S.  W.  260. 

The  evidence  is  suffldrait  to  establish  the 
claim  of  appellees  under  the  written  con- 
tract, and  the  right  of  appellees  to  recover 
the  money  sued  for  rests  upon  the  express 
contract  set  forth  In  the  written  communica- 
tions between  the  parties,  whereby  it  was 
agreed  that  appellees  should  sell  the  dam- 
aged hay  and  credit  the  proceeds  on  appel- 
lant's account  with  app^ees  for  the  amount 
paid  out  on  the  drafts. 

[3, 4]  The  parties  agree  that  the  cause  of 
action  accrued  on  October  26,  1911,  when  ap- 
pellant after  the  shipment  of  hay  had  been 
completed  and  all  the  damaged  hay  had  been 
sold,  refused  to  pay  the  balance  dalmed  by 
appellees.  The  right  of  action  was  therefore 
barred  on  October  26,  1916,  unless  kept  alive 
by  the  timely  commencement  of  an  action  or 
actions.  Appellees'  first  action  against  ap- 
pellant on  this  cause  was  Instituted  in  the 
Prairie  county  circuit  court  on  October  1, 
1913,  and  that  action  was  vtrfuntarily  dis- 
missed by  appellees  on  March  19,  1915. 
Appellees  next  instituted  action  on  the  same 
cause  in  the  Prairie  circuit  court  on  March 
2,  1916,  and  dismissed  it  on  September  18, 
1916.  Appellees  filed  their  complaint  in  the 
present-  action  in  the  Pulaski  drcnit  count 
on  May  SI,  1916,  and  caused  summons  to 
issue  and  be  placed  in  the  hands  of  the 
sheriff  for  service;  but  the  writ  was  never 
served.  Appellees  caused  an  alias  writ  to 
be  Issued,  on  May  S,  1917,  and  It  was  served 
on  that  date  on  appellant,  who  was  found  in 
this  county.  The  last  action  in  the  Prairie 
circuit  court  was  commwjoed  within  the 
statutory  period,  and  the  contention  of  coun- 
sel for  appellees  is  that  the  action  brought 
in  Pulaski  county  is  protected  against  the 
statute  bar  by  force  of  a  statute  which  pro- 
vides that  if  an  action  shall  "be  commenced 
within  the  time  respectively  preecilbed  In  this 
act,  and  the  plaintiff  therein  suffer  a  nonsuit 
*  *  *  such  plaintiff  may  commence  a  new 
action  within  one  year  after  snch  nonsuit  suf- 
fered. *  *  *  "  Crawford  &  Moses*  Digest 
§  6969.  On  the  other  hand,  It  Is  insisted  by 
counsel  for  appellant  that  the  present  action 
is  not  protected  fr<Hn  the  application  of  the 
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statute  of  limitation  becetiae  It  iras  com- 
menced  before  the  actitm  In  Prairie  county 
was  dismissed,  and  tbey  Inroke  the  rnle 
announced  by  this  court  in  Hill  t.  Plpbine, 
72  Ark.  M9,  81  S.  W.  1216,  as  sastalnlnf 
their  contention.  In  that  case,  however,  the 
flrst  action  was  never  dismissed,  but  final 
Judgment  was  rendMed  in  It,  and  the  second 
action — ^the  one  brooght  to  this  court — ^was 
commenced  and  prosecuted  without  dismiss- 
ing the  former  action.  Our  statute  provldee 
that  the  commencement  of  a  civil  action  Is 
the  "flUi«  in  the  office  of  the  derk  of  the 
pr<H>er  court  a  complaint  and  causing  a  snm- 
rnoDs  to  be  issued  thereon."  Crawford  & 
Hoses'  Digest,  I  1049.  The  delivery  of  the 
writ  to  an  officer  is  an  essential  part  of  the 
issuance  of  the  writ,  and  until  this  is  done 
an  action  Is  not  properly  commenced.  Hal- 
lum  T.  Dickinson,  47  Ark.  120,  14  S.  W.  477. 
An  action  ^operly  commenced  in  this  manner 
arrests  the  statute  of  limitation,  even  though 
summons  is  not  served  until  after  the  stat- 
utory period  elapses.  In  order,  however,  for 
It  to  have  Chat  effect,  the  action  must  be  one 
I>r<9erly  emnmenoed,  if  it  be  a  transitory  ac- 
tion, In  the  county  where  the  defendant  is 
served  with  Bunnnons  or  may  be  served. 
Such  an  actton  instituted  In  a  comity  other 
than  that  of  the  residaice  of  the  defendant 
does  not  arreet  the  statute  nntU  the  writ  la 
served,  and  when  served  It  relates  back  to 
Uie  date  of  the  Issuance  of  the  wiit. 

term  "pnq^er  ooon^,"  used  In  the 
statute  referred  to  above^  has  been  defined  to 
mean  the  county  of  d^endant's  residence  or 
where  the  defendant  may  be  served  with 
process.  6  Words  and  Phrases,  First  Series, 
50S9,  S890.  Where  such  action  Is  brought  in 
a  county  other  than  that  of  defendant's  resl- 
dCTce,  If  the  writ  Is  not  served,  its  issuance 
and  placbv  in  the  hands  of  an  (rfBcer  does 
not  constitute  the  commencement  of  an 
actlMi  80  as  to  arrest  the  statute  of  limita- 
tion, ^e  snbseqnent  issuance  of  another 
writ  and  the  service  thereof  constitutes  a 
new  action.  Etherldge  v.  Woodley,  83  N.  O. 
11;  Wolfenden  v.  Barry,  60  Iowa,  653,  22 
X.  W.  915;  Richardson  t.  Turner,  110  Iowa, 
318,  81  N.  W.  S93 ;  CoUlng  v.  McGregor,  144 
Mich.  661,  106  N.  W.  87;  Hume  v.  Dickin- 
son, 4  Bibb  (7  Ky.)  276;  Hotcbklss  v.  Auker- 
man,  66  Neb.  177,  90  N.  W.  949;  Reliance 
Trust  Co.  T.  Atherton,  67  Neb.  305,  98  N. 
W.  150,  06  N.  W.  218. 

[  f ,  ■]  The  filing  of  the  complaint  In  the 
Pulaski  drcult  court  did  not  operate  as  a 
dismissal  <rf  the  action  then  pending  in  the 
Prairie  drcolt  court  The  pendency  of  an 
action  for  the  same  cause  in  another  court  of 
this  state  is  made  ground  for  demurrer 
(Crawford  &  Moses'  Digest,  1 1189,  subd.  3), 
and  the  fact  of  pendency  of  another  actitm 
must  be  pleaded  by  demurrer,  if  it  appears 
on  the  face  of  the  complaint,  or  by  answer 
If  it  does  not  so  appear,  otherwise  it  Is 
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waived:  Kaetor  v.  EUlOtt,  77  Ark.  148,  91 
S.  W.  8;  Bliss  on  Code  Plesdlng  (3d  Bd.) 
I  410.  If  more  than  one  action  between  the 
same  parties  and  with  reference  to  the  same 
subject-matter  Is  pending,  the  first  judgment 
rmdered  In  either  action  bars  the  other 
action,  r^^ardlesB  of  priority  in  time  of 
commencement.  Ohnrch  v.  Oallic,  76  Ark. 
423,  88  S.  W.  979. 

Appelant  was  not  called  to  plead  to  the 
complaint  In  this  action  nntll  the  alias  writ 
was  served  on  blm,  and  at  that  time  the 
action  .in  Prairie  county  had  been  dismissed. 
It  was  held  by  the  Supreme  Oourt  ot  Iowa, 
undor  a  statute  similar  to  our  own,  that 
where  there  are  two  actions  pending  between 
the  same  parties  from  the  same  cause  cC 
action,  and  Otere  is  a  plea  filed  on  th^ 
ground  in  one  of  the  actltms^  an  abatement 
may  t>e  {wevented  by  dismissal  of  the  other 
action  before  the  court  has  determined  the 
sufficiency  of  the  tfea.  The  court  in  that 
case  said: 

"The  uBelesB  form  and  ceremony  of  reonirlng 
a  party  to  go  out  at  one  door  and  coma  in  at 
another,  or,  ratlier,  cobm  ia  at  the  same  door 
in  all  due  form  for  the  simple  reason  that  he 

had  come  in  too  soon,  or  not  in  the  osual  or 
ordinary  way,  ia  againet  the  spirit  and  policy 
of  the  Code;  and,  if  the  error  is  corrected 
when  it  is  called  to  the  party's  attention,  there 
is  no  sense  or  reason  in  iiis  marching  out  and 
then  marching  back  again.  The  other  party 
obtains  no  aubstantial  benefit  if  he  b«  bo  re- 
qnlred. 

"Of  coarse  we  do  not  hold  that  two  actions 
for  the  same  thing,  and  by  and  against  the 
same  parties,  may  be  pending  at  the  same  time 
one  of  them  Is  being  tried;  but  what  we  do 
hold  is,  that  if  one  of  them  has  been  dismissed 
at  the  time  the  matter  pleaded  in  abatement 
comes  before  the  court  for  determination,  it  is 
snfflcient  Indeed,  we  go  one  step  further:  if 
one  action  has  been  dismisaed  before  the  court 
has  determined  the  sufficiency  of  the  plea,  it  Is 
sufficient  to  prevent  the  abatement  of  the  ac- 
tion." Bush  V.  Frost.  49  Iowq,  183. 

[7]  It  iB  tlLus  seen  that  the  service  on  ap- 
pellant of  an  alias  summons  In  the  present 
action  was  tantamount  to  the  commence- 
ment of  a  new  action,  even  ttough  the  com- 
plaint had  previously  beoa  filed  during  the 
pendency  of  the  action  in  the  Prairie  circuit 
court,  and  as  the  action  in  that  court  had 
been  dismissed  within  one  year  prior  to  the 
issuance  and  service  of  the  process  in  this 
case,  the  statute  of  limitation  does  not  bar 
appellees'  cause  of  action.  The  action  was 
commenced  in  the  Prairie  circuit  court  with- 
in the  statutory  period  of  limitation,  and  the 
present  action  was  commenced  within  one 
year  after  that  action  was  dismissed,  hence 
the  latter  Is  not  barred.  Love  v.  Cahn,  93 
.\rk.  215,  124  S.  W.  259;  Dressier  v.  Car- 
penter, 107  Ark.  353,  165  8.  W.  108. 

[I]  Obj«:tion8  were  made  to  the  Instruc- 
tions given  by  the  court  at  the  instance  of 
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appellees,  and  the  raUngs  of  the  court  In  re- 
gard thereto  are  assigned  as  error.  The  first 
instruction  stated,  in  substance,  that  U  It 
was  found  that  a  portion  of  the  bay  dipped 
by  appellant  to  appellees  "was,  at  the  time 
it  was  loaded  at  Hazen,  not  such  hay  as  con- 
tracted for,"  that  appellees  could  not  dispose 
of  it  except  at  a  loss,  and  that  after  advlslnfr 
appellant  of  the  condition  of  the  hay  and 
asking  for  InatructioQS,  at^^lant  instructed 
ai^ellees  to  dispose  of  the  hay  at  the  best 
price  obtainable  and  credit  same  to  appel-' 
lant's  account,  and  that  appellees  in  pxirsu- 
ance  to  such  instructions  disposed  of  the  hay 
at  the  marM  pdcn,  tbey  would  be  entitled 
to  recover  the  diftermce  between  the  con- 
tract price  of  Qie  hay  and  the  net  amount 
received  <m  tb»  sale  of  it  in  the  market.  The 
ground  of  objection  to  tlda  Instructloa  is 
that  it  does  not  confine  the  right  of  appel- 
lees to  dispose  of  the  hay  to  the  particular 
p(ntlon,  if  any,  whldi  was  not  of  the  qual- 
ity specified  In  the  contract  at  the  time  of 
the  dellTory  at  Hozeai.  In  the  first  place, 
we  think  that  this  crUidon  of  the  instruc- 
tion is  unfounded,  for  it  <mty  submltt^  to 
the  jury  tta  consideration  the  question  in 
regard  to  the  hay  not  betog  up  to  the  stand- 
ard of  the  contract,  and  no  reference  Is  made 
to  any  other  portion  of  the  hay.  Moreover, 
the  undiluted  evidence  shows  that  com- 
plaint was  made  by  aivellees  when  the  first 
car  load  of  hay  was  received  and  that  ap- 
pellant then  authorized  appellees  to  sell  the 
damaged  hay  on  the  market  and  to  credit 
his  account  with  the  price  received,  and  this 
direction  applied  to  all  subsequent  shipments 
under  the  contract  That  is  a  fair  and  rea- 
sonable interpretation  of  the  language  of 
appellant's  letter.  The  language  of  the  In- 
Btructi<m  could  not  have  been  understood  by 
the  Jury  to  have  had  refwence  to  any  other 
portion  of  the  hay  except  that  whldi  did  not 
come  tv>  to  the  standard  specified  In  the 
contract,  and  we  think  that  this  objection  to 
the  instruction  was  unfounded. 

Hie  objection  to  the  next  Instruction  is 
equally  unfounded,  for  It  correctly  stated  the 
measure  of  appellees'  recovery  to  be  the  dif- 
ference between  the  contract  price  of  the 
hay  and  the  net  amount  received  on  resale. 
This  was  within  the  letter  of  the  contract 
betwe^  the  parties. 

[1.10]  Objection  was  made  to  tbe  follow- 
ing instruction: 

'Ton  are  Instrncted  that  whUe  delivery  to 
tbe  railroad  company  was  delivery  to  the  plain- 
tiff, yet  tbia  was  only  for  the  purpose  of  trans- 
portation, and  it  did  not  give  the  railroad  com- 
pany the  right  to  accept  or  reject  the  hay,  bat 
the  plaintiffs  had  the  right  to  inspect  the  hay 
when  it  arrived  in  Chicago  to  determine  wheth- 
er or  not  said  hay  at  tbe  time  it  was  shipped 
was  according  to  contract" 


(Aik. 

The  point  of  tSiis  instructlfHi  Is  that  tbe 
appellees  had  the  right  to  inspect  Uie  bay  on 
its  arrival  st  destinatl<Hi  tor  the  purpose  of 
determining  whether  the  quality  at  the  tiiae 
of  shipment  was  according  to  contract.  They 
undoubtedly  had  the  ri^t  to  Inspect  under 
Uiese  (drcumstai\oes  (American  Hardwood 
Lbr.  Oo.  V.  Milliken-J'ames  Hardwood  Lbr. 
Co.,  140  Ark.  544,  216  S.  W.  23),  but  hi  this 
instance  the  contract,  as  evidenced  by  tbe 
correspondence,  expressly  gave  appellees 
that  right  They  did,  In  Cact,  Inc^iect  the 
hay,  and  vre  can  scarcely  see  the  pertlneiK? 
of  this  instructkm.  It  catatnly  could  not 
have  prejudiced  anieQanf  s  case  In  any  way, 
as  the  right  of  recovery  was  made  dependent 
upon  proof  tliat  the  bay  was  not  of  the  quol- 
ity  spedfled  In  tbe  contract  at  tbe  time  It 
was  shipped.  This  was  made  dear  and  em- 
phatic in  the  Instructions  given  by  the  court 
at  the  request  of  appellant  That  part  of 
the  Instruction  which  told  the  jury  that  the 
delivery  of  the  hay  to  the  railroad  company 
was  merely  for  the  purpose  of  transportation 
and  did  not  give  the  company  the  right  to 
acc^t  or  reject  the  hay  was  a  correct  state- 
ment and  was  merely  the  introductory  p(ff- 
tion  of  that  part  which  told  the  jury  that 
appdlees  bad  the  right  to  inspect  mfta  tbe 
hay  bad  arrived  at  destlnatlm.  It  was  like- 
wise not  pertinent  to  the  issues  presented, 
but  it  could  not  posslb^  have  been  In  any 
wise  prejudicial. 

Every  phase  of  ttie  case  was  covered  by 
the  instructions  given  by  the  court  at  tbe 
Instance  of  appellees  and  appellant,  and 
there  was  no  error  in  refusing  certain  in- 
structions requested  by  ai^llant. 

The  evidence  was,  as  before  stated,  suffi- 
cient to  sustain  the  verdict 

[11]  Appellant  pleaded,  as  a  counterdaim, 
the  amount  of  costs  adjudged  to  him  In  tbe 
Prairie  circuit  court  <m  dismissal  of  the  a^ 
tion  poidlng  in  that  court  TUa  claim,  wifii 
interest  thereon,  amounted  to  the  sum  of 
$242.62;  but  the  court  sustained  a  donumr 
to  this  cross-complaint  and  dismissed  It 
Oounael  for  appdlees  have  not  attem^ed  to 
defend  the  rulings  oC  the  court  in  that  re- 
gard, and  we  percdve  no  reason  wby  awel- 
laut  should  not  have  been  pnmltted  to  ^ea< 
this  counterdaim.  It  was  In  the  form  ot  a 
judgment  rendered  in  a  court  of  competent 
jurisdiction  and  was  avs^Ue  to  anwUsnt 
for  the  purpose  of  reducing  tbe  JndgmeBt 
against  him  in  this  case. 

Tbe  judgmmt  of  tbe  drcolt  coort  wlU 
therefore  be  modified  by  creditlns  thereoa 
the  amount  of  appdtantfs  counterdaim  ai 
of  the  date  of  the  rendition  of  the  judgment 
below,  and,  as  thus  modified,  the  jodgmeat 
wni  be  afibmed.  It  to  so  ordered. 
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W.  T.  RAWLEIGH  CO.  V.  PRITCHARD  tt 
•I.   (No.  95.) 

(Supreme  Oonrt  of  Arkanno.  7an.  23,  1922.) 

1.  LInltsVsR  «f  wUoM  «B»24(2)  —  Salt  bold 
ou  broight  iffOR  written  eoBtniot. 

Where  plaintiff  entered  into  written  con- 
tract for  sale  of  merchandise  in  installments 
at  stipulated  prices,  and  defendants  joined 
therein  for  the  purpose  of  becoming  guarantors 
of  the  pnrchBBer  for  the  payment  of  fdl  amounts 
due  under  the  contract,  a  suit  upon  the  guar- 
antor'! agreement  was  one  upon  the  written 
contract  and  cootroDed  by  the  flTo-year  statute 
of  limltatiani  (Crawford  &  Moses'  Dig.  1 6906), 
though  the  full  ftmonnt  of  the  pnrdiftBer'a  ac- 
count for  purchases  under  the  contract  was  ex- 
hibited with  the  complaint 

2.  Limitation  of  actions  «=»i63(2)— Paymeat 
on  account  interrnpts  rvnalBB  ^  statute. 

Payment  on  account  interrupts  nmning  of 
■Utute. 

Appeal  from  Circuit  Court,  Pulaakl 
County;  Ouy  Fulk,  Judge. 

Action  by  the  W.  T,  Itaw-lelgh  Ckimpany 
against  A.  Xj.  Pritcbard  and  others.  Judg- 
ment for  defendantSt  and  plaintiff  appeals. 
Berersed  and  remanded  for  new  trial. 

SberriU  t  MaUary.  of  Uttto  Bock,  for  ap- 
pellant 

HcCnU^CH,  0.  J.  Ai^Ilant  was  a  for- 
eign corporation  engaged  in  selling  goods 
and  merchandise,  and  on  January  6,  1916, 
entered  Into  a  written  contract  with  A.  S. 
Ott  for  the  sale  of  merchandise  to  the  latter 
in  installments  at  stipulated  prices.  Appel- 
lees, A.  li.  Prltchard  and  W.  L.  Davis,  at  the 
time  of  the  execution  of  this  contract,  joined 
therein  for  the  purpose  of  becoming  guar- 
antors of  Ott  for  the  payment  of  all  amounts 
due  under  the  contract  for  the  sale  of  mer- 
chandise. Ott  died  on  July  29,  1916,  owing 
a  balance  of  $d95.32.  Appellant  presented 
the  claim  to  Ott's  administrator  and  insti- 
tuted the  present  action  in  the  circuit  court 
of  Pulaslil  coimty  against  the  administrator 
and  against  appellees  as  guarantors  of  the 
account  Appellees  pleaded  the  statute  of 
limitation  in  bar  of  appellanf  b  right  to  re- 
cover against  them,  and  the  court  sustained 
the  plea  and  rendered  judgment  In  favor  ct 
appellees,  but  Judgment  was  rendered  in  fa- 
vor of  appellant  against  the  estate  of  Ott 

The  contract  between  Ott  and  appellant 
as  well  as  the  contract  of  guaranty  executed 
by  appellees,  was  declared  l^>on  in  the  com- 
plaint; but  the  full  amount  of  Ott's  account 
for  purchases  under  the  contract  was  exhib- 
ited with  the  complaint. 

[1,  2]  This  is  a  suit  upon  a  writtoi  con- 
tract, and  the  case  Is  controlled  by  the  stat- 
ute of  limitation,  which  provides  that  all 
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actions  on  written  InstnimcBts  shall  be  In- 
stituted within  five  years  after  the  cause  of 
action  mcama.  Crawford  A  HoMtf  Digest,  | 
OesS;  Sinu  v.  Miller.  286  S.  W.  828.  The 
present  action  was  instituted  Mardi  1,  1920, 
and  nearly  the  whole  of  the  balance  claimed 
by  appellant,  the  last  items  of  the  account, 
was  sold  within  five  years  prior  to  tbat  date ; 
however,  there  was  a  payment  m  the  ac- 
count within  Ave  years,  wlildi  interrupted 
the  running  tjft  tbe  statute.  Kunn  v.  BCc> 
Knight,  TO  Ark.  393,  96  S.  W.  193.  The  ac- 
tion was  not  barred,  and  the  court  erred  In 
sustaining  the  plea  of  statute  of  llmitaticm. 
Berersed  and  remanded  for  a  new  trial. 


WOMACK  V.  DUCKWORTH.    (No.  119.) 

(Supreme  Court  of  Arkansas.  Jan.  SO,  1^.) 

Mortgages  «=^8(l)— Trusts  «=989(l),  110— 
Evidence  held  to  sustain  finding  that  defend- 
ant did  not  buy  land  as  trustee  or  under  cir- 
cumstances creating  equitable  mortgage.  . 
In  action  in  which  plaintiff  claimed  defend- 
ant purchased  land  at  mortgage  foreclosure  sale 
under  agreement  to  buy  land  for  plaintiff,  and 
that  purchase  price  should  constitute  a  loan  to 
plaintiS,  and  that  there  was  a  obstructive  or 
resulting  trust  in  favor  of  pWntifE,  or  an  equi- 
table mortage.  evUenoe  Md  to  sustain  finding 
for  defendant 

Anneal  from  Aabl«y  Chancery  Court;  B. 
O.  HamuHK^  (aianoellor. 

Suit  by  Wheeler  Womack  against  B.  W. 
Docltworth.  Judgment  for  defendant  and 
plaintiff  appeals,  AtUrmed.' 

Compere  &  Compere  and  Qeo.  Norman,  aU 
of  Hamburg,  for  appellant 
U.  J.  Cone,  of  Pine  Bluff,  for  appellee. 

SMITH,  J.  This  suit  was  commenced  as 
an  urtion  to  compel  the  Q>eciflc  performance 
of  a  contract  to  convey  an  80-acre  tract  of 
land.  The  a^>ellant,  Wheeler  Womack,  was 
plaintiff,  and  appellee,  Duckworth,  was  the 
defendant  The  testimony  took  a  wide  range, 
and  Womack  insists  that  It  shows  that  the 
transaction  between  the  parties,  out  of  which 
this  litigation  arises,  would  support  a  find- 
ing of  a  constructive  trust,  or  a  result- 
ing trust,  or  that  there  was  an  equitable 
mortgage,  and  he  Insists  that  upon  one  find- 
ing or  the  otheor  he  should  be  granted  relief. 
It  must  be  admitted  that  Womack's  own  tes- 
timony, tc^ther  with  certain  corroborating 
testimony,  makes  a  case  for  equitable  re- 
lief; but,  after  a  careful  consideration  of 
the  testimony,  we  have  concluded  that  the 
finding  of  the  court  below  should  not  be 
overturned. 

The  cbanc^or  made  the  following  fllndlng: 
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"And  the  court,  being  well  and  sufficiently  ad- 
Tised,  doth  find  that  the  evidence  does  not  jus- 
tify impressing  the  lands  in  controversr  with 
a  trust  ex  maleficio,  and  that  the  transaction 
alleged  by  plaintiff  was  not  sofficient  to  consti- 
tute an  equitable  mortgage,  and  that  under  the 
proof  any  other  trust  would  be  impossible  un- 
der the  statute  of  frauds,  and  that  whatever 
verbal  promise  defendant  may  have  made  be- 
fore or  at  the  time  of  the  sale  of  the  lands  at 
which  the  defendant  bought  he  made  the  pur- 
chase with  his  own  money,  obtained  a  deed 
in  his  own  name,  and  afterwards  treated  the 
lands  as  his  own,  and  that  plaintiff  is  a  stranger 
to  the  title,  furnished  none  of  the  purchase 
money,  and  could  not  be  harmed  by  scarcity  of 
bidders  or  inadequacy  of  amount  bid  at*  the 
sale,  and  therefore  has  no  right  to  complain." 

Upon  this  finding  the  complaint  was  dis- 
missed as  being  without  equity,  and  Womad£ 

has  appealed. 

It  would  serve  no  useful  purpose  to  set  out 
the  testimony  in  detail,  and  we  contttt  our- 
selves with  a  summary  of  it. 

Womack  Is  a  colored  man,  and  he  testified 
that  a  relation  of  trust  and  contidence  exist- 
ed Tretween  himself  and  Duckworth,  and  that 
such  a  relation  bad  existed  between  his  fath- 
er and  grandfather  and  Duckworth's  father ; 
that  the  land  had  been  owned  by  Reuben 
Womack,  appellant's  grandfather,  who  also 
owned  an  additional  40-acre  tract  of  land 
adjoining.  Upon  the  death  of  Heuben  Wom- 
ack in  July,  191S,  his  son  Dan,  the  father 
of  appellant,  qualified  as  administrator. 
Keuben  Womack  had  mortgaged  the  80-acre 
tract  to  Mrs.  Marlin  Norrell,  who  brought 
suit  after  Reuben  Womaek's  death  and  ob- 
tained a  decree  of  foreclosure.  The  land 
WHS  sold  January  17, 1916,  by  a  commissioner 
appointed  by  the  court  for  that  purpose  to 
Duckworth  for  the  sum  of  $210. 

It  is  appellant's  contention  that  before  the 
sale  hia  father  arrauged  with  Duckworth  to 
buy  the  land  in  for  .  appellant,  and  that  there 
was  an  agreement  between  Dan  Womack  and 
Duckworth  whereby  Duckworth  should  loan 
appellant  the  sum  necessary  to  buy  the  land, 
and  as  security  therefor  should  take  the  deed 
from  the  commissioner  in  his  own  name, 
and  should  permit  the  appellant  to  redeem 
the  land  by  paying  Duckworth  interest  on 
his  money.  One  Bakcnm  Norrell  testified 
that  he  would  have  bought  the  land  in  at  the 
sale  but  for  the  fact  that  he  understood  It 
was  to  be  bought  at  the  sale  for  some  mem- 
ber of  the  Womack  family,  and  that  prior  to 
the  sale  appellant  bad  asked  witness  to  bid 
as  much  as  $600  for  the  land  In  case  Duck- 
worth failed  to  bid,  and  that  he  would  have 
done  so  if  he  had  known  that  Duckworth  was 
not  going  to  buy  the  land  for  appellant.  This 
witness  also  testified  that  he  was  present  on 
an  occasion  when  appellant  demanded  a  deed 
from  Duckworth,  and  that  he  was  present 
with  $300  in  greenbacks  to  make  a  tender, 
but  Duckworth  denied  having  bought  the 
land  for  appellant  The  effect  of  this  testi- 


mony is  somewhat  weakened  by  the  cross- 
examination  of  the  witness  in  re^rd  to  the 
possession  of  this  money  and  certain  contra- 
dictions of  the  witness'  testimony  in  regard 
to  its  disposition. 

We  think  the  testimony  establishes  the 
fact  that  a  demand  for  a  deed  was  made, 
and  that  the  demand  took  place  in  the  law 
office  of  J.  G.  Brown  In  October,  1917;  but 
all  the  testimony  shows  that  when  the  de- 
mand was  nmde  Duckworth  denied  unequiv- 
ocally that  appellant  had  any  interest  in 
the  land;  yet,  notwithstanding  this  denial, 
this  suit  was  not  commenced  until  March 
15,  1919.  Appellant  attempted  to  excuse  this 
delay  by  stating  that  he  had  spoken  to  Mr. 
A.  V.  Smith,  an  attorney,  about  bringing  suit, 
and  that  he  expected  Smith  to  bring  it,  but 
be  was  finally  told  by  Smith  that  his  duties 
in  the  prosecution  of  certain  war  work  in 
which  he  was  engaged  would  prevent  him 
from  attending  to  the  suit;  wherenpon  ap- 
pellant employed  other  counsel.  The  deposi- 
tion of  Smith  was  not  taken. 

Appellant  testified,  as  did  certain  other 
witnesses,  that  the  land  rented  for  $50  per 
year,  and  was  worth  $1,000,  and  appellant 
undertook  to  show  that  he  rented  the  land 
for  the  year  1916  to  Lee  Greer  and  to  Rufus 
Stanley,  and  that  he  put  these  men  in  posses- 
sion of  the  land  as  his  tenants.  Greer  testi- 
fied that  he  gave  appellant  a  note  for  tbe 
rent,  but  he  does  not  know  whether  he  took 
up  the  note  or  not  when  he  paid  It,  and  does 
not  know  what  became  of  the  note  il  he  took 
it  up.  He  admits  that  he  paid  the  rent  to 
Duckworth,  but  testified  that  before  he  did 
BO  he  bad  heard  a  conversation  between  ap- 
pellant and  Duckworth  In  which  Duckworth 
told  appellant  that  when  he  gave  him  a  deed 
to  the  lend  they  would  then  settle  up  for 
the  rents.  Stanley  gave  testimony  to  the 
same  effect,  but  he  claimed  that,  when  be 
paid  rent  for  1916,  he  took  up  hia  note  whidi 
liad  been  made  payable  to  appellant's  order, 
and  that  he  had  the  note  In  his  possession. 
He  was  asked  to  produce  the  note,  and 
agreed  to  do  so,  but  this  was  never  dona 
Stanley  also  testified  that  Duckworth  told 
him  on  several  occasions  that  all  he  would 
get  out  of  the  land  was  the  interest  on  his 
money. 

Dan  Womack  substantially  corroborated 
appellant  on  all  the  material  Issues  of  fact 
in  the  case ;  and  certain  other  witnesses  gave 
testimony  in  his  favor  of  more  or  less  pro- 
bative value. 

We  think  there  was  no  loan  of  money  here. 
There  is  no  testimony  as  to  what  the  rate 
of  Interest  should  be,  and  in  the  absence  of 
an  agreement  the  date  would,  of  course,  have 
been  6  per  cent,  and  would  have  yielded  $12.- 
60  per  year  interest  There  was  no  writiDS 
of  any  kind;  and  there  was  no  agreement  as 
to  the  time  within  whlcb  the  land  sbould  be 
repaid. 

The  case  was  tried  upon  the  theory,  and 
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appellant  and  bbs  father  both  offered  tesU- 
njony  in  support  thereof,  that  It  was  the 
desire  of  their  family  that  the  land  shoiild 
be  kept  In  the  family,  and  persons  familiar 
with  the  land  did  not  bid  because  it  was  sup- 
posed that  Duckworth,  in  bidding  for  the 
land,  was  doing  so  for  the  beoeflt  of  the 
Womack  family. 

The  testimony  shows,  however,  that  Reu- 
ben Womack  was  survived  by  a  widow  and 
seven  chUdren,  two  of  whom  were  minors, 
and  that,  when  the  commissioner  reported 
the  sale  to  the  court,  the  widow,  for  herself 
and  minor  chlldr^,  filed  exceptions  to  the 
report  of  sale  and  objected  to  its  conhrma- 
tiou  on  account  of  the  inadequacy  of  the 
price,  and  this  question  was  litigated  and  the 
depositions  of  seven  witnesses  taken,  and  on 
the  final  hearing  the  remonstrance  was  over- 
rated, and  the  sale  approved. 

The  40-acre  tract  not  sold  at  the  foreclo- 
sure sale  was  sold  in  August,  1917,  at  an  ad- 
ministrator's sale,  and  Duckworth  testified 
that  Dan  Womack  asked  him  to  buy  this  tract 
for  appellant,  but  before  the  sale  he  learned 
that  Dan  Womack  had  solicited  one  Albert 
x-acker  to  bid  up  to  $10  per  acre  on  the  land, 
and  he  concluded  Dan  Womack  was  up  to 
some  trick,  and  he  declined  to  bid  at  all,  and 
that  it  was  not  until  after  his  refusal  to  bid 
at  the  administrator's  sale  that  he  heard 
anything  about  the  claim  that  Ms  purchase 
at  the  first  sale  was  made  for  the  benefit  of 
appellant. 

The  land  appears  to  have  been  rented  to 
tireer  and  Stanley  before  Duckworth  ob- 
tained a  deed;  and  Greer  admitted  that  he 
paid  the  rent  to  Duckworth  because  Duck- 
worth claimed  to  own  the  land.  Greer  was 
asked  hi  this  connection,  "Was  there  any- 
thing said  about  any  settlement  that  was  to 
be  made  between  Whe^er  Womack  and 
Duckworth  in  which  I>uckworth  would  ac- 
count to  Wheeler  for  the  rent  paid  by  you  to 
I>u<iw<ath?"  And  Greer  answered,  "I  don't 
reznember  that  exactly." 

As  to  the  land  rented  by  Stanley  the  testi- 
mony shows  that  Stanley  rented  land  belong- 
ing to  the  Reuben  Womack  estate  which  ad- 
joins the  land  here  in  controversy.  The  cul- 
tivated part  of  the  two  tracts  of  land  made 
one  field.  A  Dr.  Blanks  testlfled  tbat  Stanley 
did  business  with  him  In  1916,  and  in  the 
fall  there  was  a  dispute  between  appellant 
and  Duckworth  over  the  line;  but  appellant 
and  Dan  Womack  finally  admitted  that  Stan- 
ley bad  some  of  Duckworth's  land,  and  an 
agreement  was  reached  as  to  the  rental  value 
thereof,  something  less  than  $5,  and  this 
amount  was  paid  by  him  to  Duckworth,  and 
it  was  conceded  that  Duckworth  was  en- 
titled to  it,  and  no  claim  was  made  by  ap- 
pellant or  Dan  Womack  that  Duckworth  was 
not  then  the  owner  of  the  land  now  in  die- 
pate. 

It  appears  that,  after  successfully  defend* 


log  his  purchase  against  the  attack  of  the 
widow  and  minor  heirs,  Duckworth  took  the 
deed  in  bis  own  name,  took  (^arge  of  the 
place,  rebuilt  the  fences,  made  certain  minor 
repairs,  rented  out  the  land,  collected  the 
rent,  and  successfully  maintained  an  attach- 
ment suit  for  rent;  and  we  think  it  very  un- 
likely that  he  would  have  done  all  these 
things  upon  the  expectation  of  receiving  only 
$12.60  per  year  for  hip  money  when  it  finally 
suited  Wheeler  Womack's  pleasure  to  repay 
the  purchase  price  of  the  land. 

The  proof  of  a  relation  of  trust  and  con- 
fidence wholly  fails.  The  only  testimony  ou 
that  subject  Is  that  of  Dan  Womack  to  the 
etcect  that  his  family  was  Intimately  ac- 
quainted with  the  Duckworth  family,  and 
that  he  and  some  of  his  sisters  had  gone  to 
school  to  Duckworth's  father,  and  that  he 
had  heard  that  Duckworth,  who  is  a  white 
man,  had  himself  taught  a'  colored  school. 

There  are  other  bits  of  testimony  on  each 
side  of  the  case;  but  we  have  set  out  the 
salient  parts  of  it,  and,  without  a  further 
discussion  of  it,  we  announce  our  conclusion 
to  be  that  we  do  not  feel  warranted  in  over- 
turning the  chancellor's  finding,  and  the  de- 
cree will  therefore  be  affirmed. 


HINESk  DIrsotor  General,  v.  JOHNSON. 
(No.  1 21.) 

(Supreme  Court  of  Arkansas.   Jan.  30,  1922.) 

1.  Death  ^s»99(2)~$3,000  damages  to  mother 
admlRistratrix  for  death  of  shlld  saffwiag' 
pals  bald  not  woesslvs. 

In  a  suit  for  the  death  of  a  seren  year  old 
boy,  instituted  by  bis  mother  as  administratrix, 
a  verdict  for  $3,000  Aeld  not  excessive,  the  suit 

being  for  one  cause  of  action  covering  all  ele- 
ments of  damages,  compensatory  damage  as 
well  as  damage  to  the  estate  of  deceased  for 
his  pain  and  suffering  shown  by  the  evidence. 

2.  Appeal  nnd  error  4»I003— Weight  of  evl- 
denoe  for  Jary. 

The  weight  of  the  evidence  is  tor  the  jury, 
and  not  the  appellate  court. 

3.  Railroads  «s>398(2)—Evldeno«  bold  to  shew 
negligence  as  to  child  on  bridge. 

In  an  action  for  the  death  of  a  child  struck 
by  a  freight  train  on  a  bridge,  evidence  held 
sufficient  to  support  a  verdict  for  plaintiff, 
based  on  defendant's  negligence  in  operating 
the  train  without  lookout. 

4.  Railroads  «=»401  (2)— laatrnetlon  on  nogli- 
0enoo  as  to  ohild  on  bridge  held  applicable. 

In  an  action  for  the  death  of  a  seven  year 
old  boy,  running  on  the  walkway  of  a  rail' 
road  bridge,  and  injured  by  both  the  engine  and 
a  box  car  of  a  train  approaching  as  he  stumbled 
and  fell  towards  the  track,  an  iDstruction,  au- 
tborbing  recovery  if  the  jury  found  that  de- 
ceased was  on  the  track  in  a  perilous  position 
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in  front  of  a  train,  and  that  tb«  train  or  some 
put  thereof  Iniwed  Urn,  and  the  trainmen 
conld  hare  avofded  the  Injury  by  keeplns  a 
constant  lookout  and  ndng  ordinarr  care,  Md 
correct  and  applicable  to  the  facta.  ^ 

5.  Appeal  and  error  «s»l064(l)— lutraotioa 
held  aot  prejiidloial  te  defudMt  a*  depart- 
ing froB  plalDtHTa  thaary. 

In  an  action  tor  the  death  of  a  child  ran 
over  hj  a  freight  train,  an  instructioQ  to  find 
for  plaintiff  if  the  train  or  apme  part  of  it  can 
over  deceased  was  not  prejudicial  to  defendant 
as  flubmittinff  the  question  whether  the  child 
was  injured  by  an  engine  or  a  boi  car,  contrary 
to  plaintiETs  theory  that  an  engine  struck  him; 
defendant  being  liable  in  either  case. 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty;  W.  A.  Dldcmn,  Judge: 

Action  by  BOiel  Johnaon,  aa  idmtnlstratxix 
of  ths  estate  <tf  ■Charles  M.  Johnatm,  de- 
ceased, against  Walker  D.  Blnea,  Director 
General  Of  Ballroada.  Judgment  for  plain- 
tiff, and  d^endant  appeals.  Affirmed. 

Jas.  B.  McDonough.  of  Ft  Smith,  for  ap- 
pellant 

Rice  ft  Bice,  of  B^itODvUle,  and  J.  W. 
Xance,  of  Fayetterill^  for  appellee. 

HUMPHBBTS,  J.  Tbla  case  is  before  us 
on  a  second  appeal.  On  the  first  appeal 
(224  S.  W.  989)  It  was  reversed  because  the 
trial  court  lnstt?icted  that  the  right  of  re- 
covery for  the  loss  of  the  services  of  the 
deceased  during  minority  was  in  the  mother 
when  in  the  father,  as  he  was  living  at  the 
time  of  the  death  of  the  child,  and  entitled 
to  Inherit  from  the  dilld  as  next  of  kin  un- 
der the  statute  of  descHtt  and  distribution. 
The  trial,  upon  remand  of  flie  case,  resulted 
in  a  verdict  and  Judgment  against  appellant 
in  the  sum  of  fS,000,  from  whidi  Is  this  ap>- 
p»1. 

[1]  AppeUanfs  first  Insistence  for  reveraal 
is  that  ttie  verdict  la  excesslT&  The  conten- 
tion is  made  that  no  part  at  the  recovery 
was  for  pain  and  Buffering,  as  tiie  complaint 
waa  for  a  recovery  of  compaisatory  damages 
only  to  the  next  of  kin,  and  that  $3,000  Is 
an  excessive  allowance  for  compensatory 
damages  alone.  We  cannot  agree  with  ap- 
pellant that  the  allegations  of  the  complaint 
failed  to  allege  pain  and  suffering  as  an  ele- 
m&it  of  damage,  Tb»  suit  was  instituted 
by  Ethel  Johnson  aa  tbe  administratrix  of 
the  estate  of  Charles  M.  J<^mson,  deceased^ 
and  is  one  cause  of  action  for  all  purpraes. 
It  was  In  no  soise  an  Individual  suit  of  Ethel 
Johnson.  All  allegations  contained  in  the 
complaint  must  be  regarded  as  allegations 
ftettlng  fwth  a  cause  of  action  In  favor  of 
the  estate  of  Charles  Jt^son,  deceased. 
"Rib  allegation,  therefore,  of  pain  and  suffer- 
ing In  the  omniAalnt  must  be  treated  as  an 
tiwnent  of  damage  ^Imed  by  wpellee  In  her 


r^resentative  capacity  for  the  b«ieflt  of  Oie 
estate.  The  evidence  tended  to  show  that 
the  deceased  child  endured  much  pain  and 
suffering  before  its  death.  We  cannot  say 
that  $3,000  on  its  face  was  an  excessive  al- 
lowance, covering,  as  It  did,  all  alleged  ele- 
ments of  damage,  compensatory  as  w^l  aa 
for  pain  and  suffering  of  the  deceased. 

[ij  Appellant's  next  contention  for  rever- 
sal is  that  the  verdict  is  not  supported  by  any 
substantial  evidence.  The  substance  of  the 
evidence  on  the  first  trial  was  set  out  In  the 
opinion  on  the  first  appeal,  and  will  be  found 
in  145  Ark.  592,  224  S.  W.  989,  under  the 
style  of  Hlnes  v.  Johnson.  The  evidence  on 
the  second  trial  Is  not  materially  different 
from  the  evidence  at  the  first  trial.  Appel- 
lant Introduced  three  witnesses  who  did  not 
testify  on  the  first  trial,  namely,  L.  E.  t>& 
Oroate,  W.  M.  Glancie,  and  Mrs.  Nora  Hud- 
speth, De  Groate  and  Glancie,  who  were 
brakemen  on  the  south-bound  train,  whidi 
passed  the  north-bound  train  at  the  station, 
testified  that  they  were  the  first  to  get  to 
the  deceased ;  that  he  was  dead  when  t^ey 
got  to  him ;  that  they  picked  him  up  and  car- 
ried him  att  the  bridge  to  the  west  of  the 
track ;  that  Mr&  Hudspeth  arrived  immedi- 
ately after  they  did  this,  and  spread  her 
apron  over  the  boy  to  prevent  the  mother, 
who  had  not  yet  arrived,  from  observing  his 
mangled  condition.  Mrs.  Hudspeth  testified 
that  she  arrived  at  the  scene  of  the  accident 
before  the  moUier  of  deceased,  and  spread  her 
apron  over  him  to  prevent  his  mother  from 
seeing  his  condition  wh^  she  came;  that 
the  child  was  dead,  and  had  been  removed 
from  the  bridge  when  she  got  to  him.  It 
will  be  observed  that  the  testimony  of  these 
three  witnesses  is  merely  contradictory  of 
the  testimony  of  appellee,  her  daughter  and 
son,  who  testified,  in  substance,  that  they 
were  the  first  to  reach  the  scene  of  the  In- 
Jury,  and  that  the  child  lingered  and  suffer- 
ed nearly  an  hour  before  it  died,  nie  addl- 
ti<ual  testimony  Is  corroborative  of  tlie  tes- 
timony adduced  br  app^ont  in  the  first 
trial,  but  it  does  not  materially  cbange  tho 
case  made  by  the  testimony  adduced  on  the 
first  triaL  It  almidy  atraigtliensd  appd- 
lant'B  caxe  upon  the  facta,  and  left  a  conflict 
in  the  evidence  to  be  settled  by  the  verdict 
of  the  Jury.  The  weight  ta  the  evidence  is  a 
matter  for  detennlnatlim  by  the  Jury  and 
not     the  court 

[3]  According  to  the  evidence,  in  Its  most 
faroraUe  li^t  to  a^i^ee,  this  diild  wan- 
dered  on  the  walkway  of  the  bridge  in  close 
luroxlndty  to  the  tradk,  and  in  running  to* 
wards  the  north  stubbed  ita  toe  on  a  nail 
near  the  east  side  of  ttie  walkway,  and  fell 
in  a  northeasterly  direction  towards  tne 
track,  across  the  west  roll,  and  remained 
there  until  struck  and  fatally  Injured  by  the 
engine  of  a  ffdght  train,  rajddly  approach- 
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log  from  the  south ;  that  althongh  approaf^- 
tng  and  near  a  road  crossing,  signals  of  ap- 
proach were  not  given,  and  a  lookout  was  not 
kept  by  those  operating  the  train;  that  the 
track  to  the  south,  from  which  direction  the 
train  approached,  was  straight  for  a  mile. 
This  evidence,  If  true,  which  was  a  qnestlon 
for  the  Jury  to  det^mlne,  was  substantial 
and  sufficient  to  support  a  verdict  based  up- 
on the  alleged  negligence  of  awwllant's  serv- 
ants In  operating  the  train  that  struck  and 
killed  the  child. 

Appellant's  next  Insistence  for  reversal  is 
that  the  court  erred  In  Instructing  the  Jury 
upon  the  lookout  and  warning  statutes.  We 
ruled  upon  the  former  api>eal  that  the  facts, 
not  materially  ditPerent  from  the  facta  of 
the  present  appeal,  warranted  an  instruction 
upon  both  statutes.  The  reasons  for  the 
rnling  were  fully  stated  In  the  former  opin- 
ion, and  we  deem  it  unnecessary  to  reiter- 
ate them. 

Appellant's  next  insistence  for  reversal  is 
that  the  court  erred  in  instructing  the  Jury 
that  they  might  assess  damages  resulting 
trcm  conscious  pain  and  suffering  endured 
by  deceased,  If  the  proof  showed  that  he  eu- 
dared  any  conscious  pain  and  suffering  on  ac- 
count of  the  injury  before  he  died.  The  ar- 
gument la  made  that  the  complaint  only 
prayed  for  compensatory  damages,  and  not 
for  damages  to  the  estate  on  account  of  pain 
and  suffering  by  deceased.  In  response  to 
appellant's  contention  that  the  verdict  was 
excessive,  we  construed  the  allegations  of 
tbe  complaint  as  broad  enough  to  cover  dam- 
age to  the  estate  on  account  of  pain  and  suf- 
fering of  the  deceased. 

[4, 1]  Appellant's  last  Insistence  for  rever> 
sal  Is  that  the  court  erred  In  giving  appel- 
lee's requested  Instruction  No.  4,  which  Is  as 
follows: 

"Tf  yon  find  that  the  deceased  was  upon  tbe 
railroad  track  in  a  perilous  poflltion  in  front 
of  a  train  as  It  approached,  and  you  further 
find  tbat  said  train  or  some  part  thereof  ran 
oyer  and  fatally  Injured  Charles  Johnson,  and 
yon  farther  find  that  the  employees  of  said 
railroad  train,  by  keeping  a  constant  lookout 
and  Qsing  ordinary  care,  could  have  avoided 
snch  Injnry,  and  that  they  foiled  to  keep  such 
lookout  and  by  reason  of  such  failure  the  in- 
jnry occurred,  you  should  And  for  the  plaintiff." 

Tbe  argumrat  ts  made  that  thrae  was  not 
mfficient  substantial  evidence  tending  to 
tihow  that  the  child  vras  In  a  perilous  posi- 
tion In  £ront  of  tbe  train  as  it  approached 
to  warrant  the  Instruction.  There  was  a 
walkway  on  the  bridge  three  feet  west  of 
the  west  rail  of  the  track  for  the  use  of  em- 
-ployees  In  walking  over  the  bridge.  Accord- 
ing to  appellee's  evidence  the  child  was  run- 
ning on  this  walkway  towards  the  north  as 
the  train  was  approaching  from  the  south. 
Tbe  dttlld  was  small,  bdng  mlj  seven  years 
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of  age.  We  think  a  diUd  of  tender  years 
running  over  a  bridge  on  a  walkway  In  such 
close  proximity  to  the  railroad  track  was  in 
a  perilous  situation,  and  must  be  so  r^ard- 
ed  by  employees  operating  the  train. 

Again,  it  is  argued  that  the  instruction  Is 
erroneous  because  it  submitted  to  the  Jury 
the  question  of  whether  the  child  was  In- 
jured by  an  engine  or  a  box  car,  when  the 
theory  of  appellee  was  that  an  engine  struck 
and  injured  the  <^ild.  In  the  first  place  we 
do  not  think  the  form  of  the  Instructlmi 
could  have  prejudiced  appellant.  If  the 
child  running  in  front  of  the  train  was  in  a 
perilous  position  and  the  injury  cojild  have 
been  prevented  had  the  employees  kept  a 
proper  lookout  and  used  proper  care  then 
the  appellant  was  responsible  for  the  in- 
jury, whether  It  was  struck  by  the  mglne  or 
a  box  car.  In  the  next  place,  learned  coan> 
sel  for  appellant  does  not  fully  state  appel- 
lee's theory  of  how  the  Injury  occurred. 
Appellee's  theory  was  that  the  child's  arm 
was  cut  off  by  the  engine,  and  In  attempt 
lug  to  rise  was  struck  on  the  head  by  a 
box  car.  In  other  words,  appellee's  theory 
was  that  deceased  was  Injured  by  both  the 
engine  and  a  box  car.  We  think  tbe  Instruc- 
tion correctly  declared  the  law  as  applicable 
to  the  facts. 

No  error  appearing  in  the  record,  the  Judg- 
ment Is  afBrmed. 


FERGUSON  St  al.  v.  CRAWFORD  at  aL 

(No.  119.) 

(Supreme  Court  of  Arkansas.  Jan.  30,  1922.) 

1.  AsBOolatloss  «s>l8-^ffioer8  ilabfe  to  asso- 
ciates far  brsach  of  trust. 

The  officers  of  a  volontary  nnincorporated 
association  are  bound  to  act  for  the  common 
interest  of  the  members  and  are  individually 
liable  for  a  breach  of  trust  in  the  conduct  of 
its  affairs,  and,  where  an  association  owned  an 
oil  lease  and  selected  members  as  trustees  to 
sell  the  lease,  such  trustees  could  not  reap  a 
profit  for  themselves,  and  will  be  eompeiied 
to  account  therefor  at  the  suit  (rf  the  otbsr 
members. 

2.  Associations       1 8— Trustees  oonld  not  sell 
their  owiT  Interest  done  without  accounting. 

Members  of  an  association  owning  an  oil 
lease,  selected  to  sell  tbe  oil  lease,  could  not, 
while  acting  as  trustees,  sell  only  their  inter- 
ests in  the  lease  when  they  could  have  sold  the 
entire  lease  for  the  same  price  proportion- 
ately, and  must  account  to  the  other  members 
for  the  profits  they  would  have  made  if  they 
bad  sold  the  entire  lease. 

3.  AssoolatlORs  •3=» 1 8— rinding  that  members 
selllnB  Interest  ware  trustees  not  disturbed. 

In  action  by  members  of  an  association 
owning  an  oil  lease  against  other  members  who 
had  sold  their  interests  and  attempted  to  aell 
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the  iatereiU  of  plsintiffa  at  a  profit  to  them- 
seWeB,  evidence  Md  to  joatitj  ft  flndinc  of  the 
chancenor  that  defendanta  were  truateea  and 
must  account  to  plafntiffa. 

4.  AssooiaUoas  <&=>lS(l)-MeBibar  aay  aall 

interest  ia  property. 
A  member  of  an  association  owning  an  oil 
lease,  who  was  not  an  c^cer  or  trustee  there- 
of, had  the  r^ht  to  sell  hia  own  interest  in  the 
property  as  he  saw  fit  without  accounting  to 
the  other  members. 

Aiipeal  troDi  Washington  Chancery  Court; 

B.  F.  McMfthan,  Chancellor. 

Bill  by  Charles  E.  Crawford  and  others 
against  A.  h.  Ferguson,  executor,  and 
others.  Decree  for  plaintltCs,  and  def aidants 
app«al,  and  plaintiffs  file  croas-awMt  B»- 
TersQd  in  part,  and  ftffirmed  In  part 

This  was  a  bill  in  chancery  brot^Itt  by  aih 
pellees  against  appeUauts  to  compel  them  to 
account  as  trustees  tor  certain  profits  made 
by  them  In  selling  an  oil  lease  belonging  to 
all  the  parties  Jointly. 

Appellants  defended  on  the  ground  that 
they  were  not  trustees  at  the  time  they  sold 
the  oil  lease,  and  that  they  only  sold  their 
own  interest  in  the  property. 

All  the  parties  to  this  suit  were  members 
of  an  unincorporated  voluntary  association 
formed  in  the  early  part  of  the  year  1914  for 
the  purpose  of  drilling  for  and  producing  oil 
and  gaa  for  profit.  The  associati(m  purchased 
and  owned  an  oil  and  gaS  lease  of  80  acres 
In  the  state  of  Oklahoma,  known  as  the  Jose- 
phine Hill  lease.  It  also  bought  and  owned 
a  string  or  set  of  oil  well  drilling  tools.  The 
capital  of  the  association  w^as'  divided  into 
64  parts,  and  the  shares  or  holdings  of  the 
individual  members  ranged  from  one  sixty- 
fourth  to  one  sizte«ith  eacdi.  The  cairftal 
with  whi<A  the  association  operated  was  ob- 
tained by  selling  shares  to  the  members  at 
a  aUpulated  price  for  cash  and  by  levying 
assessments  against  tbelr  shares  pro  rata  to 
meet  subsequent  expenses. 

On  the  2d  day  of  July,  1915,  the  members 
of  the  association  held  a  meeting  which  was 
participated  in  by  a  majority  of  the  members, 
and  J.  A.  Ferguson,  George  H.  Pettlgrew, 
and  T.  L.  Hart,  members  of  the  association, 
were  elected  trustees  with  full  power  to  take 
charge  of  and  dispose  of  the  property  of  the 
association.  The  record  of  the  meeting 
shows  the  following: 

"On  motion  of  George  H.  Pettigrew,  Dr.  W. 
T,  Gabbert  was  nominated  for  chairman,  sec- 
onded by  O.  D.  Crawford.  tTpon  vote.  Dr.  W. 
T.  Gabbert  was  elected  chairman  of  the  meet- 
ing unanimously.  On  motion  of  C.  E.  Craw- 
ford, seconded  by  J.  A.  Fallia,  George  H.  Fet- 
tigrew  was  elected  secretary.  On  motion  of 

C.  E.  Crawford,  seconded  by  C.  T.  Harding,  J. 
A.  Ferguson.  George  H.  Pettigrew,  and  T.  L. 
Hart  were  elected  trustees  of  the  Caudlc-Eog- 


lish  Company,  with  foil  power  and  authority 
to  take  charge  of  the  property  of  said  company 
consisting  of  an  oil  and  gaa  lease  covering  the 
N.  %  of  the  S.  B>.  %  of  aeetion  9  in  township 
12  north,  range  14  ust,  Mcdotosh  county,  state 
of  Oklahoma,  and  the  gas  well  and  equtpmoit 
on  said  lease,  also  a  string  of  drilUng  tools, 
engine,  and  boiler,  and  to  sell  and  dispose  of 
same  for  a  price  or  aom  in  their  judgment  most 
advantageous  to  the  ahareholdera  in  said  com- 
pany. 

"On  motion  duly  seconded,  said  tmsteea  were 
authorized  to  accept  the  proposition  of  John 
Neeley,  i.  e.,  one-eighth  interest  In  a  certain 
80-acre  oil  and  gaa  lease  known  aa  the  Neeley- 
Ferguson  lease,  for  the  as«  of  a  string  of  tools 
in  drilling  two  wells,  and  to  ascertain  the 
amount  and  definitely  fix  same;  the  Caodle- 
EJnglish  Company  is  to  pay  the  said  John  Nee- 
ley for  use  of  Manilla  cable  and  belt  in  drilling 
said  two  wells. 

"There  behig  no  further  business  before  tlie 
meeting,  same  waa  on  motion  adjourned,  y^. 
T.  Gabbert,  Obalrman.  Oaorge  H.  Pettigrew, 
Secretary." 

« 

Ferguson,  Hart,  and  Pettlgrew  were  pres- 
ent at  the  meeting  and  accepted  their  ap- 
pointment as  trustees.  Tbey  took  charge  of 
and  assumed  the  control  and  managment 
of  the  property  of  the  association.  T.  L. 
Hart  in  a  short  time  sold  his  Interest  to 
J.  A.  Ferguson-  and  thereafter  ceased  to  act 
as  trustee.  J.  A.  Ferguson  and  George  H. 
Pettigrew  continued  to  act  as  tmsCeea  in 
the  management  and  control  and  disposition 
of  the  pr(^rty  of  the  association.  'Diey 
levied  and  collected  assessments  from  the 
members  to  pay  the  debts  which  had  been 
incurred. 

In  1916  the  trustees  received  an  offer  of 
$6,000  for  the  oil  lease  of  the  association 
and  reported  the  offer  to  the  members  of  the 
association  and  advised  its  acceptance.  Ac- 
cording to  the  testimony  of  the  trustees  they 
regarded  this  as  an  advantageous  offer  and 
told  the  members  of  the  association,  upon 
their  refusal  to  accept  the  offer,  that  they 
would  no  longer  act  as  trustees.  Thereafter 
they  did  not  act  as  trustees,  and  Jas.  A. 
Ferguson,  A.  L.  Fergnson,  his  son,  and 
George  H.  Pettigrew,  who  had  acquired  a 
ten-sixte«itlis  interest  in  the  oil  lease,  en- 
deavored  to  sell  their  individual  interests. 
In  the  meantime  Jas.  A.  Ferguaon,  who  was 
past  78  years  ot  age,  became  very  feeble  In 
body,  and  his  bnsineas  affUra  were  attaided 
to  printdpally  by  bla  son,  A.  h.  Ferguson, 
who  was  also  his  business  partner.  On  the 
19tfa  day  of  April,  1917.  A.  U  Vergamai  and 
(ieorge  H.  Pettlgrew  entered  into  a  written 
contract  witti  h.  S.  Sktiton  whereby  tbey 
sold  and  transferred  to  him  an  undlrided 
tea-sixteenths  Intwest  in  the  oil  and  gas 
lease  on  the  80  acres  above  mentioned.  Fa- 
guson  and  Pettigrew  were  named  in  the  con- 
tract  as  parties  <tf  the  first  port  and  Skd- 
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ton  as  party  of  tbe  second  part  The  agree- 
meot  contained  the  followtng: 

"In  consideration  of  the  foregoing  the  party 
of  tbe  second  part  agreea  and  bindB  himself  to 
pay  to  tbe  partieB  of  the  first  part  at  the  rate 
of  $12,500  for  the  whole  lease,  and  if  parties 
of  the  first  part  ahould  deliver  only  a  ten- 
sixteenths-  interest  in  said  lease,  then  tbej  shall 
be  entitled  to  only  a  tm-sixtemtbs  of  tha  aom 
of  $12,500,  and  if  parties  of  the  first  part  shall 
deliver  a  fifteen>Bixteentbs  interest  in  said 
lease,  then  tbejr  shall  be  entitled  to  fifteen-six- 
teenths of  tbe  sum  of  $12,500." 

"Party  of  tbe  second  part  fortber  agrees  that 
at  the  time  of  the  ezecntion  and  delivery  of 
the  above-mentioned  asBignments  to  assign, 
transfer  and  convey  to  the  parties  of  the  first 
part  an  undivided  one-third  interest  in  the  oil 
rigbta  in  said  lease,  but  this  ehall  not  be  held 
to  indnde  any  of  tbe  gM  or  gasoline  tights 
thereon,  and  said  assignment  shall  proride  that 
the  parties  of  the  first  part  shall  pay  one-third 
of  all  expenses  incurred  in  drilling  and  operat- 
ing said  premises  for  oil,  and  said  assignment 
shall  contain  the  usual  covenants  and  provi- 
sions in  regard  to  the  development  of  said 
premisM  and  tiie  payment  of  expsnaes  incur- 
red." 

Prior  to  this  sale  tbe  trustees  obtained  an 
one-eigtitb  Interest  In  another  oil  lease  of  80 
acres  in  the  same  locality  &s  the  land  in  tbe 
origliial  lease  in  ezdiange  for  tbe  use  of  the 
drilUnff  tools  of  tbe  assodatlon. 

Before  Uie  case  was  beard  In  tbe  ^amxxry 
coart,  J.  A.  Ferguson  died,  and  A.  "L.  E^rga- 
son,  as  executor  of  his  estate,  was  substitut- 
ed for  blm.  During  tbe  progress  of  tbe  suit 
B.  z.  Davies,  of  tbe  Arm  of  E.  Z.  Davies  & 
Son,  plalutiffs.  died,  and  Glza  Davies,  the 
surviving  partner,  was  substituted  as  plain- 
tiff instead. 

Tbe  evidence  on  tbe  part  tbe  anrellees, 
wbo  were  the  plalntiflh  below,  tended  to  show 
that  J.  A.  Fei^uson  and  George  H.  Pettlgrew 
were  still  trustees  at  the  time  of  tbe  sale 
of  their  interest  In  the  lease  to  Skelttm  on 
the  19  th  day  of  April.  1917,  and  that  they 
would  have  sold  their  Interest  to  Sbelton  at 
the  price  named  In  bis  contract  with  Fergu- 
son and  Pettlgrew.  On  tbe  other  hand,  the 
evidence  for  appellants,  who.  were  the  de- 
fradants  below,  tended  to  show  that  they 
had  ceased  to  act  as  trustees  after  the  mem- 
bers of  the  association  had  refused  to  make 
the  sale  advised  by  them  during  the  first  part 
of  the  year  1916.  The  evidence  on  this 
branch  of  the  case  will  be  more  particularly 
stated  In  the  opinion. 

nie  chancellor  found  the  Issues  In  favor 
of  appellees  and  entered  a  decree  in  their 
favor  against  A.  I*  Ferguson,  as  executor  of 
the  estate  of  J.  A.  Ferguson,  deceased,  A.  L. 
Ferguson  and  George  H.  Pettlgrew  In  the 
sum  of  $2,238.72.  From  that  decree  the  ap- 
pellants have  duly  prosecuted  an  appeal,  and 
appellees  have  taken  a  cross-appeal. 

J.  Wytbe  Walker,  of  Fayetteville,  for  ap- 
pellnntB. 


J.  W.  Grabi^  of  FayettevlUe,  for  appel- 
lees. 

HART,  J.  (after  stating  the  facts  as 
above).  The  undisputed  facts  are  that  all 
the  parties  to  this  suit  were  monbers  of  a 
voluntary  unincorporated  association  known 
as  the  Oandle-EngUsh  Oil  Company,  wbldi 
owned  an  oil  lease  of  80  acres  in  the  state 
of  Oklahoma  and  also  a  set  of  drilling  tools. 
On  the  2d  d^  of  July,  1915,  by  a  written 
resolution  duly  spread  upon  the  records  of 
the  association,  J.  A.  Ferguson,  George  H. 
Pettlgrew,  and  T.  Ij.  Hart  were  elected  trus- 
tees of  tbe  association  with  full  power  to 
take  charge  of  and  dispose  of  all  tbe  prop- 
erty of  tbe  assodatlou.  Tbey  accepted  and 
at  once  took  charge  of  the  prc^rty  of  the 
association  as  trustees.  In  a  short  time  Hart 
Gold  his  int^est  to  Feiguson  and  did  not 
take  any  further  part  In  the  affairs  of  the 
association.  Ferguson  and  Pettlgrew  con- 
tinued to  act  as  trustees. 

[1]  This  brings  as  to  a  omslderation  of 
their  duties  and  reeponsiUUties  as  sudi  trus- 
tees to  the  members  <^  the  association.  Tbe 
ofHeers  of  a  voluntary  unincorporated  assod* 
ation  are  bound  to  act  for  the  ivomotion  ctf 
tbe  common  interest  of  all  the  members,  and 
they  are '  individually  liable  to  their  associ- 
ates for  a  breach  of  trust  in  the  conduct  <rf 
the  affairs  of  the  society.  5  O.  3.  1361,  and 
Wrigbtington  Unincorporated  Assoc^tionB, 
S  44.  Accordingly  the  dealings  of  a  trustee 
with  the  trust  property  are  narrowly  scruti- 
nised by  courts  of  equity,  and  in  partic- 
ular it  is  an  inflexible  rule  In  equity  that  a 
trustee  to  sell  for  others  cannot  either  di- 
rectly or  indirectly  reap  a  profit  for  himself, 
but  wtU  be  oompelled  to  account  therefor  at 
the  suit  of  tbe  other  members.  BfcNeil  t. 
Gates,  41  Ark.  264. 

The  obligation  of  good  faith  on  the  part  of 
the  trustee  towards  the  beneficiary  and  tbe 
rule  that  he  cannot  make  a  secret  profit  at 
the  expense  of  his  tteoeficiary  Is  recognized 
by  counsel  for  appellants,  but  he  contends 
that  it  has  no  application  under  tbe  facts 
presented  by  the  record.  The  contrition  of 
counsel  for  appellants  Is  that  the  trustees 
resigned  nearly  a  year  before  they  made  the 
sale  of  their  Interest  to  Dr.  Skelton,  and  tor 
that  reason  owed  no  duties  whatever  to  ap- 
pellees and  might  act  towards  them  as  stran- 
gers. Until  tbe  relation  was  terminated  by 
some  unequivocal  act  on  their  i>art,  the  trus* 
tees  were  bound  to  act  fw  the  promotion  of 
tbe  common  Interest,  and  could  not  secretly 
deal  with  the  property  of  the  association  for 
their  own  benefit.  Of  course.  It  is  equally 
true  that,  if  they  bad  leeigned  as  trustees 
and  had  announced  that  fact  to  tbe  other 
m^bers,  they  would  have  been  at  liberty  to 
deal  with  them  as  strangers  and  to  have 
sold  their  Interest  without  consultation  with 
the  other  members  and  without  their  knowl- 
edge. Here  la  where  tbe  records  show  a  di- 
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rect  and  Irreconcilable  conflict  ta  the  testi- 
mony. 

Jas.  A.  Fergusoii,  A.  L.  Fergoson,  and 
George  A.  Pettigrew  were  all  witnesses  for 
aiH>ellant8.  According  to  their  testimony, 
Jas.  A.  Ferguson  was  over  78  years  of  age 
and  became  very  feeble  in  body.  He  wor- 
ried a  good  deal  over  the  affairs  of  the  as- 
sociation and  desired  to  sell  its  property  In 
the  early  part  of  1916.  A.  Ia  Ferguson  went 
to  Oklahoma  with  his  father. to  help  him 
sell  tbe  property.  A  company  which  had  a 
nearby  lease  agreed  to  pay  them  $6,000  for 
the  interest  of  all  the  members  of  the  associa- 
tion. They  advised  the  other  members  to  ac- 
cept the  offer.  The  other  members  refused 
to  accept  the  offer,  and  the  trustees  there- 
upon notified  them  that  they  would  no  long- 
er act  as  trustees  for  the  association  and 
would  thereafter  deal  with  their  individual 
^ares  as  they  saw  fit  The  Fergusons  and 
Pettlgrew  had  acquired  a  ten-sixteenths  in- 
terest In  the  property  of  the  association  at 
the  time  they  sold  to  Skelton  on  the  19th  day 
of  April,  1917.  Tbelr  letters  show  and  they 
admit  that  th^  tried  after  the  sale  to  Skd- 
ton  to  purchase  the  Interest  of  their  associ- 
ates at  a  less  amount  than  offered  by  Skel- 
ton, but  this  they  claimed  they  ha4  a  right 
to  do  because  they  were  no  longer  acting  In 
the  capacity  of  trustees  for  the  association 
and  had  a  right'  to  deal  wifli  the  members 
as  strangers. 

On  the  other  hand,  appellees,  J.  h.  Mc- 
Connell,  S.  W.  C&ndle,  and  Mz&  Davles  each 
testified  that  he  had  never  been  asked  to  sell 
his  Interest  on  a  basis  of  $12,500  for  the 
whole  lease  and  that  he  would  have  done 
80  if  he  had  had  such  an  opportunity.  Each 
testified  that  he  received  a  letter  or  other 
conununicatlon  from  the  trustees  after  the 
sale  by  them  to  Skelton  offering  him  a  less 
amount  for  his  Interest;  that  he  did  not 
know  at  the  time  of  the  sale  to  Skelton. 
Eadi  of  them  also  testified  that  the  trustees 
had  never  notified  him  that  they  bad  ceased 
to  act  as  such. 

Dr.  W.  T.  Oabbert,  one  of  the  appellees, 
testified  that  he  was  a  member  <tf  the  associ- 
ation, and  that  he  had  never  had  an  oppor- 
tunity to  sell  his  interest  in  the  association 
after  the  sale  to  Skelton,  and  that  he  would 
have  sold  his  interest  on  a  basis  of  112,600 
for  the  entire  holding.  He  stated  ftirther 
that  he  was  never  Infonned  by  titber  of  the 
Fergusons  or  George  H.  Pettlgrew  that  th^, 
or  ^ther  of  them  had  ceased  to  act  as  tru^ 
tees. 

tZ]  All  the  parties  to  thls  lawsult  seemed 
to  liave  been  friends  afl  well  as  business  as- 
sociates in  the  beginning.  There  is  nothing 
in  the  record  tendhig  to  show  tlut  appesL- 
lants  fc»rmed  ttie  design  ctf  defrauding  ap- 
pellees out  of  their  interest  in  the  property 
of  the  assof^ation,  but  by  the  well-establish- 
ed rule  applicable  to  the  duties  and  liabili- 


ties of  trustees  all  the  profits  made  by  them 
In  dealing  with  the  property  of  the  associa- 
tion must  inure  to  the  benefit  of  the  mem- 
bers, and  the  trustees  must  account  thei-e- 
for.  Hence  the  dedsioh  must  turn  upon  the 
point  of  whether  appellants  had  ceased  to 
act  as  trustees  when  the  sale  was  mad&  Aa 
before  stated,  there  is  a  direct  confilct  in  the 
testimony  betwe«i  appellants  and  appellees 
aa  to  whether  the  trustees  had  ceased  to  act 
as  such  at  the  time  they  sold  their  Interest 
to  Dr.  Skelton  In  AprU.  1917. 

[3]  The  chancellor  found  In  favor  of  af^l- 
lees  on  this  point,  and  there  Is  nothing  In 
the  record  which  would  Justify  us  in  revera- 
ing  that  finding  as  being  against  the  weight 
of  the  evidence.  Under  the  settled  roles  of 
this  court,  findings  of  fact  made  by  a  chancel- 
lor are  binding  upon  us  on  appeal  unless  they 
are  against  the  clear  preponderance  of  the 
evidence.  Ferguson  and  Pettlgrew,  according 
to  the  findings  of  the  chancelior,  continued 
to  be  trustees  of  the  association  at  the  time 
they  sold  their  interest  to  Skelton.  Their 
contract  with  Skelton  provided  for  the  sale 
of  the  entire  holding  at  $12,500.  Hence,  un- 
der the  principles  of  equity  above  announced, 
they  must  account  to  their  associates  for 
Uie  profits  they  would  have  made  on  this  bas- 
is. This,  together  with  the  sale  of  the  per- 
sonal property  of  the  association,  would  have 
made  appellants  liable  to  ai^Ilees  in  the 
sum  found  due  by  the  chancelloi:,  afid  the 
decree  against  the  trustees  should  be  af- 
firmed. 

[4]  It  does  not  follow,  however,  that  there 
should  be  an  affirmance  of  the  decree  against 
A.  L.  Ferguson.  He  was  never  a  trustee 
of  the  association  and  never  acted  as  such. 
He  was  the  business  associate  of  his  father 
and  on  account  of  this  and  his  filial  affection, 
he  tried  to  help  his  father  sell  the  property 
of  the  association  In  1916.  The  members  of 
the  association  refused  the  offer  which  the 
trustees  had  received,  and  this  ended  the 
matter  in  so  far  as  A.  L.  Ferguson  was  con- 
cerned. It  is  true  he  participated  In  the  sale 
to  Dr.  Skelton  in  April,  1917,  but  he  was  not 
a  trustee  and  had  a  right  to  sell  his  own  In- 
terest in  the  property.  He  had  a  ri^t  to 
deal  with  his  own  Interest  In  the  property  aa 
be  saw  lit  and  cfumot  be  fa^  accountable  aa 
trustee  because  he  saw  fit  to  do  so. 

tlpon  the  cro88-BN)eal  of  aKwUees  but  lit- 
tle need  be  said.  The  trustees  made  a  ftdl 
and  fair  accounting  of  tii^r  dealings  with 
the  personal  pr<^>erty  of  the  association,  and 
the  finding  of  the  ctiancellor  on  the  account- 
ing between  the  trustees  and  the  other  mem- 
bers of  the  assodation  Is  conect 

As  above  stated,  thtte  was  no  actual  fraud 
oa  the  part  (tf  the  trustees.  The  whole  trans- 
action involved  in  this  lawsuit  resulted  team 
a  misunderstanding  as  to  whethn  the  trus- 
tees had  ceased  to  act  as  such  at  the  time 
they  scdd  their  lnta«8t  to  Dr.  Skelton. 
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We  are  of  the  oxdnlon  0iat  ttm  finding 
of  tbe  cfaancdlor  upon  the  accounting  Is  cor- 
rect, and  do  not  deem  it  necessary  to  prol<Hig 
this  <^inlon  by  setting  out  and  discussing 
the  various  Items  of  the  account  and  pur  rea- 
sons for  holding  the  account  to  he  correct. 
Xo  useful  purpose  could  be  served  by  such 
a  course. 

The  result  of  our  Tlewa  is  that  the  decree 
against  A.  Ia  Fergiuon  muat  be  rerersed. 
and  tbe  cause  of  action  against  him  will  be 
dismissed.  The  decree  in  fsTor  of  app^ants 
against  A.  L.  Vergaaaa,  as  ezecutw  ot  tbe 
estate  of  J.  A.  Ferguson,  deceased,  and 
George  H.  Pettigrew  will  be  afllrmed. 

it  is  80  ordered. 


SOUTHERN  SURETY  CO.  v.  PURYEAR- 
MEYER  GROCER  CO.   (No.  IIZ) 

(Supreme  Court  of  Arkansas.  Jan.  SO,  1922.) 

lasaranes  «=9SI4'/2,  New,  vol.  IIA  Key-No. 
Series-^elmsas  of  laok  •<  nottfloatloH  ef 
salt  and  Isterfemoe  with  Insurer's  defense 
held  not  snetalned. 

Default  Judgment  for  personal  injury  was 
obtained  against  Insured  and  abandoned.  A 
second  anit  by  the  same  plaintifC  was  started 
in  common  pleas  court,  tasured  notifled  its  in- 
demnity insurer,  and  inaarer  appealed  to  the 
circuit  court  from  jndgment  therein  against  In- 
sured, and,  on  such  appeal,  offered  no  defense 
on  the  merits,  but  interposed  a  plea  of  res 
judicata,  which  was  sustained,  and  judgment 
was  entered  thereon;  but  later,  on  request  of 
insured,  the  order  sasteining  the  plea  was  set 
aside  and  the  case  continued,  and  subsequently 
insured  paid  the  judgment,  fftid,  in  an  action 
by  intared  against  insurer  for  Indemiiity,  that 
there  was  no  merit  to  the  defensa  that  insnred 
foiled  to  notify  insarer  of  sidt  pHor  to  the  first 
Judgment,  for  that  jadgment  was  abandoned; 
nor  was  there  merit  to  the  defense  that  insured 
Interfered  with,  the  defense  in  the  drciut  court, 
since  insured's  plea  of  rea  judicata  was  obvious- 
ly interposed,  not  to  defeat  the  claim  of  the 
plaintiff  in  that  suit,  bat  to  eatablfsh  insured's 
liability  on  the  first,  rather  than  on  the  aec- 
ond,  Judgment,  so  as  to  permit  luhirer  the 
defense,  on  tha  first  judpnent,  of  lack  of  notifl- 
cation. 

Appeal  from  Circuit  Court;  Greene  Oounty  i 
&.  H.  Dudley,  Judge. 

Action  by  the  Puryear-Meyer  Grocer  Com- 
pany  against  the  Southern  Surety  Company. 
From  Judgment  for  plaintiff,  defendant  ap> 
peals.  Affirmed. 

J.  H,  Huckleberry  and  L.  M.  Smith,  both 
of  Memphis,  Tenn.,  and  D.  G.  Beauchamp,  of 
Paragould,  for  appeUant. 

M.  P.  Huddleston  and  Fuhr  *  FutreU,  all 
of  Paragould,  for  appellee. 


HcCDLLOCH,  O.  3.  Appdiee,  a  domestic 
corporation,  is  engagied '  In  tbe  mercantile 
bu^ess  In  the  dty  ot  Paragould  and  oper- 
ates one  or  more  automobile  trucks  in  con- 
nection with  Its  business  One  of  these 
trucks  ccdllded  with  and  dami«ed  an  automo- 
bile owned  by  0.  W.  Scott,  and  the  latter 
made  claim  against  appdlee  for  reimburse* 
ment  for  the  Injury  thus  lofllcted.  Appellee 
carried  with  appellant  a  policy  of  indemnity 
insurance  covering  liability  of  the  kind  which 
includes  Scotfs  claim  against  appellee. 

Scott  obtained  a  default  judgment  in  the 
common  pleas  court  of  Greene  county  for  tlie 
amount  of  his  claim  and  then  demanded  pay- 
ment of  the  judgment,  but  appellee  refused 
to  pay  the  judgment  on  the  ground  that  It 
had  not  been  served  with  process  In  the  ac- 
tion. The  record  in  that  case  does  not  show 
that  any  process  had  been  Issued  or  served. 
Scott  theu  abandoned  the'  judgment  and 
caused  another  summons  to  be  issued  and 
served  on  appellee,  who  notifled  appellant  of 
the  pendency  of  the  suit  and  forwarded  to 
appellant  a  copy  of  the  summons.  Appel- 
lant, through  its  attorneys,  took  charge  of 
the  litigation  and  appealed  to  the  circuit 
court  from  the  second  Judgment  rendered 
against  appellee,  and  after  the  cause  reached 
the  circuit  court  on  ai^al  those  attorneys 
Interposed  a  defense  of  res  adjudicate,  based 
on  tbe  former  judgment  rendered  in  the  com- 
mon pleas  court  No  other  defense  was  Inter- 
posed. The  court  sustained  this  plea  and 
entered  a  Judgment  accordingly,  but  the  next 
day,  at  the  request  of  one  of  the  managing 
officers  of  appellee  company,  set  aside  the 
order  sustaining  the  plea  and  continued  the 
case  until  the  next  term  of  the  court.  Sub- 
sectnenfly  appellee  paid  tiie  Judgment,  and 
the  appeal  from  the  comnHm  pleas  court 
was  dismissed  by  consent.  Appellee  tten  In- 
stituted the  pres«it  actton  against  appelant 
to  recover  on  the  policy  Of  tndamd^  Insur- 
ance. 

According  to  the  stlpulatlous  of  the  policy, 
appellee,  as  the  assured  aennmder,  under- 
took to  perform  the  condition  upon  which 
llabUl^  against  anwllant  should  be  assert' 
ed  as  fallows: 

"(a)  Upon  the  occurrence  of  an  accident  cov- 
ered by  this  poUey,  the  assured  shall  give  im- 
mediate written  notiee  thereof  witii  the  fuDest 
lnformati<m  obtainable  at  the  time  to  the  com- 
pany, or  its  duly  authorized  agent. 

"If  a  claim  is  made  on  account  of  such  acci- 
dent, tbe  assured  shaU  give  like  notice  thereof 
with  full  particulars. 

"If  suit  is  brought  to  enforce  such  claim,  the 
assured  shall  immediately  forward  to  tb«  com- 
pany every  sommona,  or  other  process,  as  soon 
as  same  shall  have  been  nerved  upon  him.  The 
assured  shall  at  all  times  render  to  the  com- 
pany all  co-operation  and  assistance,  except  in 
a  pecuniary  way,  within  his  power, 

**(b)  Tbe  assured  •  *  •  shall  not  Inter- 
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fere  in  any  negotiations  for  Mttlement,  or  In 
any  legal  proceeding  conducted  by  the  company 
on  accoont  of  any  daim.  •  •  * " 

The  defense  relied  on  in  the  present  action 
Is  that  appellee  failed  to  notify  appellant  of 
the  flrat  suit  Instituted  by  Scott  and  failed 
to  forward  a  copy  of  the  sammona,  and  that 
appellee  Interfered  with  the  efforts  of  appel- 
lant to  defend  against  the  Scott  suit  In  the 
circuit  court.  The  material  facts  In  the  case 
are  undisputed,  and  it  Is  unnecessary  to  con- 
sider the  assignments  of  error  with  respect 
to  the  charge  of  the  Qourt  to  the  Jury. 

The  failure  of  appellee  to  notify  appellant 
prior  to  the  first  judgment  entered  In  the 
common  pleas  court  affords  no  defense  to 
the  present  action,  for  that  Judgmoit  was 
abandoned.  The  purpose  of  the  stipulation 
in  the  policy  was  to  afford  the  company  an 
(^^Mutnnity  to  control  the  litigation  and  in- 
terpose a  defttnae  against  the  claim  on  the 
merits  oS  the  case.  The  flnt  judgment  ob- 
tained by  Scott  apdnst  appellee  was  aban- 
doned, and  no  payment  was  made  thereunder 
and  no  lltiiUlty  against  appellant  Is  sought 
by  virtue  of  an  enfbrced  payment  of  that 
Judgment;  bence  it  is  clear  that  there  was 
no  breach '<tf  the  conditions  o£  the  policy  by 
teilure  of  appdlee  to  give  notice  of  the  first 
rait  Nor  60  we  taUnk,  under  the  midi^t- 
ed  evidence,  that  there  was  any  tnterfereuce 
with  appellant  In  deCendii^  against  the  suit 
In  the  drcuit  court.  It  offered  no  defuse  on 
the  mraits,  but  mer^  interposed  a  plea  of 
res  adjudlcata,  which  was  obviously  dtme  for 
the  pnrpMe,  not  of  defeating  the  daim  of 
Scott  but  to  eatabllsh  the  liability  \xaAee 
the  first  judgment  so  as  to  afford  a  defense 
for  appellant  against  appellee's  claim  for  in- 
demnity. Appellant  was  let  in  to  defend 
against  the  original  litigation,  not  for  the 
purpose  of  absolriug  Itself  from  liability  to 
appellee,  but  to  defend  against  the  claim  of 
Soott,  and  appellee  was  not  bound  to  sit  by 
and  permit  appellant's  attorneys  to  conduct 
the  litigation  solely  for  the  purpose  of  en- 
abling appellant  to  escape  liability  and  at  the 
same  time  to  fasten  upon  appellee  the  liabil- 
ity for  Scott's  claim. 

We  are  of  the  opinion  therefore  that  the 
judgment  was  correct  upon  the  undisputed 
evidence,  and  no  error  in  the  instructions 
eotald  have  been  ^ejndldal. 

Affirmed. 


ROAD  DIST.  NO.  27  OF  CRAWFORD 
.  COUNTY  V.  SPRADLEY.    (No.  1 14.) 

(Sopreme  Ooort  of  Ai^ansas.  Jan.  af>,  1922.) 

I.  Highways  «=»g4— Evidenoe  held  to  sustain 
flniQao  that  road  overseer  obtained  county 
court's  permission  to  make  expenditures. 
Jn  a  road  overseer's  proceedings  for  al- 
lowance of  claim  for  work  done  on  a  public 


road,  evidence  held  to  sustain  finding  that  be- 
fore doing  work  he  obtained  county  court's 
permission  to  make  expenditures  as  reQuired 
by  Acts  1917,  No.  290. 

2.  Highways  «e=>94— Wrlttoa  application  to 
county  court  by  overseer  for  permission  to 
make  axpandlture*  may  be  rsqnlrod  by  coun- 
ty oosrL 

Under  Acts  1917,  No.  290,  reijuiring  road 
overseers  to  obtain  county  court's  permissioii 
to  make  expeo<Utures,  the  county  court  could 
require  overseer  to  make  appticatiou  for  per- 
mission to  make  contemplated  expenditures  in 
writing,  showing  the  amount  needed,  the  pur- 
pose for,  and  the  place  where  the  money  is 
to  be  expended;  but  the  statute  itself  does  not 
make  such  written  appllcatiou  a  condition 
precedent  to  obtaining  the  permiamon  of  the 
county  court 

3.  Highways  <=>94- Statute  requiring  over- 
seer* to  obtals  county  court's  ponnlsslen 
to  make  expondlturss  held  ssbstaatialty  com- 
piled  with. 

Where  road  overseer  discussed  cootemplat- 
ed  expenditures  with  county  court  and  advised 
the  court  fully  of  the  necessary  improve- 
ments and  the  amount  required  to  make  im- 
provements, and  obtained  the  court's  penniB- 
aion  to  mako  expenditOTea  (or  such  improve- 
ments, and  where  the  comty  jm^e  approved 
the  work  after  inM^rovements  had  been  made, 
there  was  a  substaDtial  compliance  with  Acts 
1917,  No.  290,  making  coon^  judge  road  com- 
missioner,  and  requiring  overseers,  before  ex- 
pending money,  to  obtain  county  court's  per- 
mission to  make  the  expenditure. 

4.  Highways  «»94— Objection  te  overseer's 
daim  agalast  road  distriot  and  faUers  to 
verify  and  file  daln*  set  naie  Is  oouily  or 
drailt  oosrt,  oasset  be  raised  by  distriot 
appeal. 

In  procee^ngs  by  road  overseer  against 
road  district  for  allowance  of  daim  for  work 
done  on  roads,  where  county  court  did  not  as- 
sign overseer's  failure  to  verify  and  file  daim 
with  county  court  as  required  by  Crawford  & 
Moses'  Dig.  |  2029,  as  a  ground  for  refusal  to 
allow  daim,  and  where  no  objection  to  the 
daim  was  raised  in  the  county  court  or  in  the 
drcuit  court  on  sudi  groood,  and  no  objection 
was  made  to  the  Introduction  in  evidence  of 
copies  of  the  overseer's  accoonts  and  reports 
presented  by  him  to  the  county  court,  the 
district  could  not  complain,  on  appeal  from 
judgment  allowing  daim,  that  it  was  not  veri- 
fied and  filed  as  required  by  such  statute. 

5.  Highways  «=>94— Evidence  held  to  sustaie 
findings  that  cousty  oeart  had  set  direoted 
overseer,  seeking  oompensatloB  for  work  dost 
oa  public  read,  te  sse  free  labor. 

In  road  overseer's  proceeding  for  allowBnee 
of  daim  against  road  district  for  work  done 
on  public  roada,  In  which  diatriet  dalmed  t^at 
county  court  had  notified  the  overseer  that 
funds  of  district  had  been  exhausted  and  had 
directed  him  to  Qse  only  free  labor,  and  that 
the  overseer  violated  such  order  in  doing  the 
work  for  which  he  presented  his  daim.  evi- 
dence held  to  sustain  findings  against  district 
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Aj^eal  from  Circuit  Court,'  Crawford 
Comity;  Junes  Gochraii,  Judge. 

FroceedlngB  by  W.  P.  Spriidley  agRinst 
Head  District  No.  2T  ot  Crawford  County, 
fm  work  done  <m  public  roads  of  audi  dis- 
trict Claim  disallowed  by  county  ooort,  but 
allowed  by  circuit  court  on  appeal,  and  the 
Road  District  appeaUi.  Affirmed. 

J.  El.  London,  of  Van  Buroi,  and  Starblrd 
&  Starblrd,  of  Alma,  tor  awritant 

B.  h.  Hatlock,  of  Van  Bnren,  for  appel- 
lee. 

WOOD,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  circuit  court  of  CrawfOTd 
county  In  favor  of  the  ai^ellee  against 
Crawford  county  in  the  sum  of  9241.S0.  W. 
P.  Spradley  was  the  ovcPBeer  of  road  dis- 
trict No.  27  of  Crawford  county.  He  pre- 
sented to  the  county  Judge  a  dalm  as  over- 
seer for  the  sum  of  $241.50,  which  he  alleged 
was  due  him  for  work  d(me  on  public  roads 
iu  the  district  of  which  he  was  the  road 
overseer.  The  county  court  reused  to  al- 
low bis  daim,  and  he  appealed  to  the  cir- 
cuit court  In  that  court  h»  testffled  that 
the  amount  doe  him  was  $241.00.  The  ac- 
counts he  presented,  made  out  In  due  form, 
cnlgliiaUy  amounted  to  $4S7.C0.  which  in- 
cluded various  sums  due  other  persons  who 
worked  under  the  appellee.  Hie  county 
court  allowed  these  various  sums  and  tlien 
disallowed  appellee's  part  of  the  account 
The  work  for  which  the  appellee  claimed  pay 
was  dime 'on  various  roads  In  the  district  of 
which  he  was  road  overawe.  Before  doing 
tba  work  be  went  m&e  the  matter  wiOi  the 
county  Judge,  exidaluing  the  nature  of  the 
woift  needed  and  giving  him  an  estimate  of 
the  probable  coat  to  the  district  in  addition 
to  the  free  labor.  Judge  Smith  authnrlzed 
the  appellee  to  go  ahead  and  do  the  work. 
Hie  work  was  all  done  on  r^ularly  estab- 
lished public  roads  and  was  badly  needed. 
After  it  was  done  the'  county  Judge  looked 
it  over  and  approved  it  App^ee  used  all 
the  free  labor  he  could,  and  some  labor  was 
donated  by  persons  aot4iable  for  road  duty. 
The  labor  charged  for  was  labor  of  men  and 
teams  that  appejlee  necessarily  had  to  pay 
for.  Part  of  the  work  bad  to  be  done  with 
a  gradeir,  and  it  required  from  two  to  three 
teams  and  an  experienced  man  to  run  the 
grader.  After  the  accounts  were  filed,  Judge 
Smith  held  them  up,  but  finally  paid  the 
amounts  due  the  persona  whom  the  appellee 
had  hired  to  do  the  work  and  whose  accounts 
appellee  set  out  in  bis  statement,  but  on  the 
7th  of  June,  1920,  the  county  court  disallow- 
ed -the  aM}elIee'8  part  of  the  accounts. 

While  appellee  was  working  on  the  roads 
the  county  Judge  knew  that  appellee  was: 
hiring  the  grader  crew  and  urged  him  to 
continue  the  work.  He  knew  that  Ciegg, 
J<dm8on,  and  McClure  ran  the  grader,  and 
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he  allowed  and  paid  tl 
for  the  men  and  teami  i 
spoke  to  tiie  Judge  on 
loMring  his  accounts,  :  I 
that  he  was  going  to 
ample  to  force  other  i  i 
ply  with  his  rule.  Fl 
lee  became  a  candidate  • 
county  court  took  up  8  i 
disallowed  them.  Ai^ 
a  complete  list  of  the 
No.  27  subject  to  road  I 
in  evidence  and  asked  '  i 
of  his  testimony.  Tt 
names  of  256  men.   i  ■ 
fuse  to  work  free  laboi  ■ 
worked  It  up  as  dose  a  | 
practically  exhausted, 
fiised  to  r^rt  to  tl 
amount  of  free  labor  u  i 
men  subject  to  road  du 
his  monthly  accounts  : 
court  be  showed  bow  m  ■ 
used,  as  best  he  could  * 
at  hand.  Appellee  was 
miles  of  public  roads  i  • 
great  deal  of  the  work  • 
his  information  as  to  w  ; 
der  other  crews  was  ■ 
plete.  The  men  who  ra 
used  the  grader,  and  tht  : 
their  charges  for  the  sa  i 
agreed  that  be  would 
Appellee  never  told  the  i 
not  work  the  roads  wit 
that  he  would  not  work  i 
all  the  teams.    Appell  • 
Judge  informed  from  tl  : 
imately  of  the  number  o 
subject  to  road  du^,  of  ; 
worked  by  them,  and  v  t 
use  up  a  book  of  waml  i 
file  that  book  with  the  s  i 
Ing  who  had  been  warn  < 
many  days.  These  stub  : 
and  accounts  were  all  1 1 
the  county  Judge. 

Tbe  record  contalua  ri : 
lee  as  road  overseer  of  d  ; 
county  Judge,  showing  . 
teams,  number  of  dayt 
amoimta  paid  therefor.  ' 
made  for  the  terms  «idii  i 
cember  31,  1919,  Janua; 
31, 1920,  and  April  30, 192C . 
reports,  under  the  head 
condition  of  the  roads  is 
mate  of  what  was  neceui 
good  condition. 

Witnesses  Clegg,  Johni 
testified  that  they  wore  « 
pellee  to  work  on  the  publ 
triet  They  were  each  gi 
ing  notices  and  Instructe 
free  labor  that  they  couJ 
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Ttw  work  done  by  tbsm  was  on  public  roada 
and  waa  necessary.  After  they  had  finished 
the  work  they  left  the  booka  with  the  free 
labor  In  tbem  at  Van  Buren  with  the  appel- 
lee*  and  were  told  by  appellee  that  they  were 
lost  Th^  turned  In  th^  accounts  to  the 
county  court,  and  th^  were  allowed  and 
paid  direct  to  these  several  witnesses. 

Judge  Smith  testified  subatanUally  as  fol- 
lows: At  the  election  ot  1918  ttie  road  tax 
for  Crawford  coimty  was  not  voted,  but 
there  was  a  residue  ot  funds  for  district  No. 
27  which  was  used,  in  accordance  with  pre- 
vious practice,  until  the  funds  were  reduced 
to  about  9700  w  fSOO.  He  then  Informed 
appellee  that  this  amount  would  have  to  be 
set  aside  for  the  building  ot  a  new  road  that 
had  been  recmtly  laid  out  by  the  coun^ 
court,  known  as  Oie  "Mud  Bridge  road"; 
that  to  put  this  road  in  shape  would  exhaust 
the  funds  of  the  district  Wltoess  directed 
the  appellee  to  repair  the  roada  of  the  dis- 
trict with  free  labor  and  that  witness  would 
take  care  of  appellee's  pay  as  road  overaeer 
and  of  one  team  end  one  hand.  This  wit- 
ness could  do  out  of  the  coxmty  road  and 
bridge  fund  appropriated  by  the  quorum 
court  for  emergencies.  A^^dlee  said  that  he 
would  not  work  that  way;  that  If  he  could 
not  work  all  three  of  his  teams  there  was 
nothing  in  it  for  him.  Witness  then  told  the 
appellee  that  his  accounts  would  be  audited 
in  view  of  the  directions  given  him,  that  Is, 
pay  for  one  hand  and  one  team  and  his  own 
wages  as  overseer,  and  no  more;  that  If  he 
put  in  a  claim  for  other  hands  and  teams 
his  claim  would  be  disallowed,  and  If  he 
failed  to  work  the  free  labor  his  claim  would 
be  disallowed;  that  there  was  nothing  left 
with  which  to  repair  the  roads  but  free  la- ' 
bor.  Witness  told  the  appellee  to  make  a 
list  of  all  the  free  labor  In  his  district  and 
file  same  with  the  county  clerk,  as  the  law 
directs.  This  the  appellee  refused  to  do. 
AvpeUee  refused  to  file  the  reports  required 
of  him  as  oversew  at  each  quarterly  term  of 
ttie  county  court.  Witness  required  the  ap- 
pellee, in  his  capacity  as  county  court,  to 
work  the  free  labor,  vrbidb  app^Iee  refused 
to  do,  saying  no  formor  court  had  required 
him  to  do  it  and  that  he  would  not  do  it  for 
witness.  Appellee  made  no  r^rt  of  the 
free  labor,  work  performed,  money  spent, 
roads  repaired,  bridges  built,  or  anything 
else  required  by  law  for  him  to  do.  Witness 
held  up  appellee's  accounts  for  three  months 
^valting  for  him  to  make  the  reimrts  requir- 
ed of  him,  which  appellee  specifically  refused 
to  make.  Appellee  one  day  picked  up  a  pa- 
per and  wrote  on  it  160  and  underneath  It 
500.  He  said  the  160  represented  the  num- 
ber of  hands  subject  to  free  labor  and  the 
600  the  number  of  days*  work  due  from 
them.  Witness  refused  to  accept  such  a  state- 
ment as  a  report,  but  required  aiq>eUee  to 
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make  a  list  by  name  and  file  the  list  with 
the  county  derk,  whldi  antellee  refused  to 
do.  Witness  suggested  to  apprise  that  there 
was  a  large  amount  of  firee  labor  due  fron 
smelter  hand&  A]V^ee  replied  that  there 
was  not  10  days'  labor  thcxe  that  could  be 
had.  Witness  afterward  aivpolnted  8.  W. 
Burgett  to  work  free  labor,  and  he  got  142 
days*  free  labw  from  smdter  hands.  Wit- 
ness allowed  and  paid  all  other  road  accounts 
of  other  pers&ns.  Be  disallowed  anpeUee's 
account  tta  the  teanu  and  men  he  hired. 
Witness  had  adopted  a  rule,  requiring  road 
overseers  to  make  out  and  file  a  report.  Two 
or  tliree  road  overseora  in  tlie  county  had 
complied  with  the  order.  The  road  tax  was 
not  voted  In  1919,  but  the  quorum  court  kv- 
led  the  regular  threednlll  road  tax.  It  was 
pot  on  ttw  tax  bO(^  and  collected  and  was 
used  for  road  purposes. 

An  act  approved  Uarcta  21,  1917  (Act  Ko. 
290  of  the  Acto  of  1917,  p.  1478),  constitutes 
the  county  judge  of  Crawford  county  a  road 
commissioner  and  gives  the  coimty  court  of 
Crawford  county  diarge  ot  and  supwvision 
over  all  moneys  collected  for  roads  and 
bridges  in  Crawford  county,  and  directs  that 
no  money  arising  from  taxes  c<rilected  fbr 
roads  and  bridges  shall  be  expraded  without 
the  authority  and  direction  of  the  county 
court,  and  provides  that  the  overseers,  be- 
fore expending  any  money  for  any  purpose 
on  roads  and  bridges,  shall  apply  for  and 
obtain  permission  of  the  county  court  to 
make  the  expenditure,  and  in  tbelr  applica- 
tion they  shall  state  the  amount  needed,  the 
purpose  tor  which  the  money  Is  to  be  expend- 
ed, and  the  place  where :  and  further  provides 
that  no  allowance  shsU  be  made  by  tbe 
county  court  until  it  has  determined  thac  it 
is  a  proper  and  necessary  expmdltare  ot  (he 
money. 

[1,  2]  The  aiHpdlant  contends  that  no  ap- 
idication  was  made  to  fba  county  court  by 
the  iMppellee  as  ovwsew  for  permission  to 
make  the  «cpendltnres  in  C(»npUanee  wMi 
the  above  statute,  and  that  no  permlsritMi 
was  granted  falm  by  ttie  county  court  to 
make  the  expoadituns.  On  this  Issue  flw 
testimony  was  In  conflict  There  was  testi- 
mony suffldent  to  sustain  tbe  finding  of  the 
trial  court  Tba  appeUee  testified  that  be- 
fore doing  tile  work  he  went  ova  the  matter 
with  the  county  court  explaining  the  nature 
of  the  work  needed  and  gMng  an  estimate 
of  the  iwobable  coat  to  the  district  and  aft- 
er the  work  was  done  the  county  judge  look- 
ed over  and  approved  the  same.  The  obvioui 
design  of  the  above  statute  was  to  fully  ad- 
vise the  county  court  of  the  work  necessary 
to  be  done  on  roads  and  bridges  in  C^wford 
county  and  to  get  the  authority  of  the  court 
t>efore  such  work  was  dtme.  Undev  tbe 
above  statute  the  county  courts,  of  cmrse. 
could  require  road  avmeen  to  make  tbdi 
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apK^caU<aiS  for  permlaslon  to  inake  the  ex- 
penditures contMDplated  in  writing,  diowlng 
the  amount  needed,  flie  purpose  for,  and  the 
{dace  where  the  mosey  was  to  be  expended ; 
but  there  1ft  nothing  in  the  language  of  the 
atatate  to  indicate  that  auch  reiiuiremait 
■was  mandatory,  and  therefore  a  condition 
l^eccdent  to  obtaining  the  permlsBion  of  the 
county  court 

[SJ  It  occurs-  to  us  that  It  is  a  suffldoit 
compllanee  with  the  requirraienta  of  this 
statute  where  the  orerseer  goes  avec  the  sub- 
ject-matter thereof  with  the  county  court  and 
advises  It  fuUy  ot  the  neoesaary  bnprore- 
menta  and  the  amounts  required  to  make 
same,  and  in  this  manner  obtains  permission 
and  authority  of  the  coun^  court  to  make 
titan.  Certainly,  where  permlsdon  of  the 
county  court  to  make  the  expenditures  has 
been  thus  obtained,  and  after  the  work  has 
been  done,  but  before  allowing  any  claim  for 
expenditures  on  account  thereof,  the  county 
judge  has  looked  woe  and  approved  the 
work,  the  statute  has  beoi  complied  with  In 
essential  parttculars,  and  the  county  court 
cannot  £all  to  allow  the  claims  tar  ezpoir 
ditures  made  under  sndi  circumstances.  In 
construing  this  statute  It  must  be  remember- 
ed that  ttie  county  judge  Is  expressly  made 
road  comndssUmer.  The  testimony  for  fbe 
appellee  tended  to  prove  that  In  the  partic- 
ulars mentioned  he  had  substantially  com- 
piled wlfh  the  statute. 

r4]  Hie  appellant  urges  that  the  trial 
court  erred  In  allowing  ac^Uee's  claim,  be- 
cause the  same  was  not  verified  and  filed 
with  the  county  clerk  as  required  by  sectltm 
2029.  G  It  M.  Digest  The  county  Judge  who 
refused  to  allow  the  claim  testified  before 
the  trial  court  and  gave  the  reasons  why  he 
refused  to  allow  appellee's  claim,  but  he  did 
sot  assign  the  failure  to  comply  with  the 
above  statute  as  one  of  the  reaaons.  No  sucb 
objection  to  the  dalm  was  raised  In  the 
county  court  or  In  thB  circuit  court.  Hie 
appellee  at  the  trial  offered  to  evidence  ooiv 
ies  of  the  acconnts  and  reports  presented  by 
Mm  to  the  county  court,  and  no  Objection 
was  made  to  their  introduction. 

In  Hempstead  County  v.  Wilson,  44  Ark. 
2C7,  222  S.  W.  48,  It  was  urged  In  this  court 
for. the  first  time  that  the  claim  against  the 
county  was  not  properly  Itemized  as  requir- 
ed by  the  statute.  Disposing  of  that  ques- 
tion, we  said: 

"No  objection  to  tbe  sufficiency  of  the  spec- 
fficatfon  of  the  items  was  made  in  the  court 
below  and  it  is  too  late  to  raise  that  question 
here  for  the  first  time.  If  objection  had  been 
made  on  that  point,  the  coart  could  have  per- 
mitted amendment** 
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The  appellant  treated  the  account  as  suffi- 
cient In  form  In  the  court  below,  and  ha 
therefore  cannot  urge  hrae  that  It  was  in- 
BuflSdent 

The  appellant  next  contends  that  the  ap- 
pellee Tl<dated  the  jiffovislon  of  the  statute 
making  it  unlawful  for  A  road  overseer  to 
work  more  than  12  hands  at  the  same  time. 
Sectltm  Kt06,  O.  &  M.  But  there  is  no  tes- 
timony In  t3ie  record  to  warrant  the  otmelur 
Blon  that  the  appellee  violated  the- provisions 
of  tUs  statute,  nor  was  this  made  me  of  Uie 
grounds,  titber  In  the  county  or  circuit 
court,  tor  the  rejection  of  the  claim  of  appel- 
lee. 

[B]  It  Is  next  liudated  that  the  appellee 
was  notlfled  by  the  count?  Judge  that  the 
funds  of  the  district  had  been  exhausted, 
except  what  had  been  set  aside  for  the 
building  of  a  new  road  known  as  "Mud  Bridge 
road,"  and  that  he  was  directed  by  tbe  coun- 
ty judge  to  use  only  free  labor  In  the  work, 
and  that  the  appellee  violated  this  order  in 
doing  the  work  for  which  be  presented  his 
claim.  The  testimony  was  sufficient  to  Jus- 
tify the  lower  court  in  finding  against  the 
appellant  on  this  issue.  While  the  county 
Judge  testified  on  direct  examination  that 
there  was  no  road  tax  voted  In  1918  and  for 
that  reason  the  road  funds  became  exhuist- 
ed,  yet  his  testimony  on  croas-examlnatloa 
shows  that  the  quorum  court  in  1819  levied 
the  regular  tiuree-mlll  road  tax,  and  that  it 
was  put  on  the  tax  books  and  collected  and 
was  used  for  road  purposes;  that  he  paid 
all  other  road  acconnts  except  th^  ai^llee's ; 
that  he  disallowed  appellee's  account  because 
he  disobeyed  or  Ignored  the  directions  of  the 
county  Judge  In  fairing  teams  and  men,  and 
also  because  he  failed  to  onn^  with  the 
directions  at  the  county  court  In  the  matter 
of  filing  his  reports.  So  the  trial  court  was 
Justified  in  finding  that  the  appellee's  dalm 
was  rejected  not  because  of  ladk  of  funds  In 
the  treasury  to  the  credit  of  road  district 
No.  27.  The  court  was  also  warranted  in 
finding  that  tbe  app^ee  did  not  disobey  the 
orders  of  Che  oomty  court  in  the  matter  of 
hiring  teams  and  men  and  in  the  making  of 
his  reports.  The  iiane  ae  to  whether  the  ap- 
pellee had  complied  with  the  orders  oS  the 
county  court  and  the  requirements  of  file 
statute  in  Uie  dladiai^  of  his  duties  as  road 
overoeer  was  an  issue  depending  uiKtt  the 
facts  adduced  at  the  hearing.  Thero  was 
substantial  testimony  to  sustain  the  finding 
of  the  trial  court  In  favor  of  the  appellee 

Its  Judgmoit  is  therefore  onrect,  and  Is 
affirmed. 


Digitized  by  Google 


846 


286  SOUTHWESTERN  BEFOBTBB 


(Alt 


MOORE  V.  STATE.    (N«.  1 18.) 
(Sapreme  Court  of  Arkanui.  Jan.  80,  192Z} 

1.  Criminal  taw  «»7I8(I)— Protaoator'a  argv- 
"wrt  that  defendait's  attoraey,  li  MMidlng 
aaothar  panea.  argaad  that  dafaatfant  was 

gallty,  held  error. 
In  prosecution  for  manufacturing  intoxicat- 
ing liqaora,  in  which  there  was  evidence  strong- 
ly connecting  other  persons  with  the  atiU  found 
in  operation,  and  in  which  there  was  testimonf 
that  other  person  stated,  in  absence  of  defend- 
ant, that  overalls  found  belonged  to  defendant, 
prosecntiiv  attorney's  argument,  that  de- 
fendant's attorney  had  prevloualy  defended 
BUch  other  person,  who  bad  been  tried  for  op- 
eration of  same  still,  and  in  such  case  bad  ar- 
gued that  the  defendant,  and  not  snt^  other 
person,  was  guilty  of  running  the  atiU,  without 
foundation  therefor  in  evidence,  held  reversible 
error. 

2.  Criailnal  law  «ss>406(4)-AdBii«aloBS  «f  d«- 
faadanf »  attoriwy,  la  dafaasa  af  other  p«ra«a. 
Bat  admissible  as  agalast  dsfeadaat 

In  prosecution  (or  manufacturing  intoxicat- 
ing liquors,  testimony  that  defendant's  attor- 
ney, in  previously  defending  other  person,  had 
argued  that  the  defendant,  and  not  such  other 
person,  had  operated  the  still,  would  not  have 
been  admissible  against  defendant. 

3.  Criminal  law  «=34I7<2)— Deelaratloa  of 
third  parson  In  dafaadast's  abSMtea  not  ad- 
missible. 

In  prosecution  for  manufacturing  Intoxicat- 
ing liciuors,  sheriff's  testimony  as  to  statement 
by  other  person,  who  had  been  accused  of  op- 
perating  tiie  still  in  defendant's  absence,  that 
overalls  found  at  the  still  belonged  to  the  de- 
fendant, held  inadmissible. 

4.  CrimlsaJ  law  ^407(1)  —  Dedaratloas 
against  aoeused  la  accused's  preseaee  admit- 

'  ted  oa  thsory  of  taoit  admission. 

Proof  of  damaging  statements  against  an 
accused  person,  made  in  the  presence  of  the 
accused,  are  admitted  on  the  theory  that  the 
jury  might  find  that  the  silence  of  accused  In 
the  face  of  accusation  was  a  tacit  admisBion. 

5.  Criminal  law  <^=>4I8(2)— Declaration  In  do. 
fendast's  presence  Ineompeteot,  where  dealed 
by  defendant. 

Damaging  statement  against  accused  would 
be  incompetent,  even  if  mads  In  his  presence, 

where  he  denied  statemenL 

Appeal  from  Circuit  Court,  Uempstead 
County ;  Geo.  B.  Haynle,  Judge. 

Badge  Moore  was  ctrnvlcted  of  manufac- 
turing intoxicating  Uquora,  and  appeals.  B«- 
versed  and  remanded. 

Steve  Carrlgan,  of  Hope,  for  appellant 
J.  S.  Utley,  'Atty.  Gen.,  and  Elbert  Godwiu 

and  W.  T.  Hammock,  Asst.  Attyg.  Gen.,  for 

the  State. 


SMITH,  J.  Appellant  was  convicted  of 
monufactailng  Intoxicating  liquors,  and  has 
appealed. 

In  tala  concludii^  argument  the  proeecnting 
attorney  made  tbe  following  statement: 

"Gentlemen  of  the  jury,  I  am  somewhat  tick- 
led and  amused  at  my  friend  Carrigan,  when  he 
argues  this  case  and  says  that  Badge  Moore 
is  not  guilty  of  putting  up  or  running  or  harinc 
the  still  in  this  case.  Carrigan  tries  to  get  the 
jury  to  think  that  Jim  Thomas  was  the  ose 
who  put  up  tbe  still  and  had  it  and  run  it 
This  sounds  funny  to  me,  when  I  think  thit 
the  other  day,  when  we  tried  Jim  Thomss  for 
having  this  stOl,  and  Carrigan  was  defeoduig 
him,  that  be  argued  to  that  jury  then  that 
Thomas  did  not  have  anything  to  do  with  tb« 
still,  and  said  that  Badge  Moore,  this  defend- 
ant, was  the  closest  man  to  the  still,  and  titax 
if  any  one  knew  about  the  still  it  was  this  de- 
fendant, Badge  Moore.  Now,  when  we  arc 
trying  Badge  Moore,  and  tbe  shoe  is  on  the 
other  foot,  Carrigan -now  says  that  3%omu 
was  the  man  who  had  the  still  and  knew  about 
it,  and  Badge  Moore  had  nothing  to  do  with  it 
This  is  a  funny  argument  to  me,  gentlemai  of 
the  jury." 

The  record  shows  that — 

"The  defendant  at  the  time  objected  to  tUt 
argument  of  the  prosecuting  attorney,  and 
asked  the  court  to  instruct  the  jury  not  to 
consider  the  same,  for  the  reason  that  there  is 
no  evidence  before  this  jury  that  Jim  Thomas 
was  tried  for  running  this  still,  that  there  is  no 
evidence  before  this  jury  that  Carrigan  de- 
fended him,  that  there  is  no  evidence  before 
this  jury  that  Carrigan  made  an  argument  in 
that  case  that  Badge  Moore  set  up,  owned,  and 
run  the  still  In  this  case,  or  had  anything  to 
do  with  it.  And  further  the  defendant  asked 
the  court  to  instruct  the  jury  not  to  consider 
the  argument  of  the  prosecuting  attorney,  and 
to  reprimand  the  prosecuting  attorney  for  mak- 
ing this  argument  to  the  jury.  The  court  over- 
ruled the  defendant's  objection  to  this  arga- 
ment,  and  refused  to  instruct  the  jury  not  to 
eosider  the  argument  of  the  pros  ecu  ting  attor- 
ney, and  refused  to  reprimand  the  praoeeottiv 
attorney  for  making  this  argument." 

The  testimbny  on  the  part  of  the  proeecu- 
tion  was  to  the  effect  that  the  Bherifl,  with 
some  deputies,  found  a  still  in  actual  opera- 
tion on  the  farm  of  a  white  man  named  Jim 
Thomas,  Appellant  was  a  tenant  on  this 
farm,  and  the  Btill  was  located  about  100  to 
300  yards  from  his  house,  tbe  testimony 
the  witnesses  varying  as  to  the  distance. 
The  sheriff  testified  that  the  still  conld  have 
been  seen  from  appellant's  boase,  but  tm  the 
fact  that  there  was  a  pine  thicks  between 
tbe  stUl  and  tbe  bouse.  As  the  offlceis  ap- 
proached tbe  still,  tbey  saw  a  white  man  and 
two  colored  men  nmning  away  from  the 
still.  A  wagon  track  was  found  leating  from 
the  still  to  Thomas'  house,  and  a  Mack  ring 
was  found  in  the  wagcn  bed.  whicb  bad  ap- 
parently be»L  made  while  tbe  stlU  was  in  tbe 


»For  other  csms  see  wnu  topic  and  KBT-NUUBER  In  all  Key-Numbered  Digests  and  Indnas 


Digitized  by  Google 


MOOBE  T.  STATE 

(K$  S.W.> 


847 


wacon.  Other  dicumstances  strongly  con- 
nected Thomas  with  the  operation  o£  the 
stUL  A  pair  of  overalls  was  found  at  the 
still,  and  in  one  of  the  pockets  a  ticket  was 
foond,  showing  the  sale  of  a  load  of  cotton 
seed  to  the  oil  mill  at  Hope,  which  was  made 
out  in  the  name  of  Thomas,  and.  over  api^- 
lant's  objection,  the  sheriff  was  permitted  to 
testify  that  he  showed  Thomas  the  oTeralls, 
and  asked  him  whose  they  were,  and  th&t 
Thomas  said  die  oreralls  belonged  to  appel- 
lant, and  explained  that  the  ticket  bad  been 
made  ont  In  hla  own  name,  rather  than  in 
the  name  of  ap[>ellant,  because  he  had  told 
appellant  a  better  price  conld  be  obtained 
for  the  seed  if  th^  were  sold  as  belonging  to 
tiim,  rather  than  to  am>ellant  This  conversa- 
tion between  the  sherUf  and  Thomas  occurred 
Id  the  absence  of  appellant,  and  when  ai^l- 
lant  was  asked  about  the  overalls  he  denied 
tbat  they  were  his. 

[1]  We  think  the  argument  of  the  prose- 
eating  attorney  was  improper  and  prejudi- 
cial, and  tliat  the  court  erred  In  not  telling 
the  Jury  to  disr^ard  it.  The  record  before 
ns  makes  a  stronger  case  against  Thomas 
tlian  it  does  against  appellant,  although  it  Is 
l^Uy  snffldent  to  sustain  the  convictton 
against  appellant  Bat  there  was  no  tesU- 
sumy  to  sDpport  the  argument  made  by  the 
prosecuting  attorney.  It  is  true  the  same 
attorney  represented  both  Thomas  and  ap- 
pellant; but  they  were  separately  tried,  and 
the  attOTBey,  in  defendii^  Thomas,  had  no 
rl^t  to  make  admissions  against  ai^llant's 
Interest ;  yet  the  necessary  effect  of  the  state- 
ment wet  out  above  was  to  admit  the  guUt 
of  appellant 

[I]  The  prosecuting  attorney  would  not 
bave  been  allowed  to  ^ve,  In  appeUant'a 
trial,  tba  admisrions  of  his  attorney  made 
In  tlie  defense  of  Thomas  as  ThCHiuis*  attor- 
ney, and  yet  the  statements  were  made  by 
him  wltbont  any  testimony  having  been  offer- 
ed on  which  to  base  them.  The  statement 
of  the  iwoeecuting  attorn^  does  not  otmstl- 
tnte  a  mere  expression  ot  an  opinion  as  to 
appellant's  gnilt  It  goes  further,  and  prac- 
ttcalty  repreamta  aroeUant's  attorney  as 


having  admitted  appellant^a  guUt  in  the  trial 
of  another  person  charged  vrith  the  commis- 
Eiou  of  the  same  crime.  This  the  attorney 
bad  no  right  to  do,  and  the  court  should 
have  told  the  Jury  to  disregard  the  state- 
ment of  the  prosecuting  attorney. 

LS-i]  We  think  error  was  committed  in  ad- 
mitting the  testimony  of  the  sheriff  In  re- 
gard to  Thomas'  statement  about  the  over- 
alls, made  in  appellant's  absence.  Proof  of 
damaging  statements  against  an  accused  per- 
son, made  in  the  presence  of  the  accused,  are 
admitted  upon  the  theory  that  the  Jury  might 
And  that  the  silence  of  the  accused,  In  the 
face  of  accusation,  was  a  taoit  admission. 
Of  course,  such  testimony  might,  or  might 
not,  have  this  probative  value,  the  circum- 
stances of  the  case  being  such  that  the  Jury 
might  find  that  the  accused  was  not  called 
up<Hi  to  make  denial ;  but  this  would  be  a 
question  for  the  Jury  under  the  circumstances 
of  each  particular  case.  Here,  however, 
Thomas'  statement  was  not  only  made  in  ap- 
pellant's absence,  but  was  denied  by  appel- 
lant as  soon  as  he  was  advised  the  statement 
bad  been  made.  If  Thomas  had  been  called 
as  a  witness.  It  woud  not  have  been  impr(q^r 
to  allow  him  to  testify  that  the  overalls  be- 
longed to  appellant,  and  that  he  had  directed 
appellant  to  sell  the  seed  in  his  (Thomas^ 
name;  but  Thomas  did  not  testify  at  the 
trial,  and  tlie  testimony  objected  to  was  a 
repetitltm  ot  a  statement  made  by  T&omas 
at  the  time  of  his  arrest  and  In  fbe  absence 
of  appellant  Bnt  even  If  the  atataneat  of 
Thomas  bad  been  made  In  appdlant's  pres- 
ence, it  would  bare  been  Incompetent  be- 
cause aivellant  denied  making  it  This  was 
erroneous,  and  we  think  It  preJucUcial.  Da- 
vla  T.  State,  141  Ark.  im  216  8.  W.  282; 
Bloomer  t.  State,  79  Ark.  297.  87  S.  W.  488; 
Housley  v.  State.  143  Ark.  316,  220  S.  W.  40; 
nines  V.  Pattetaon,  146  Ark.  867,  225  S. 
W.  642. 

Other  errors  were  assigned ;  but  we  do  not 
think  them  of  suffldoit  Imfwrtance  to  re- 
quire discussion. 

For  ^6  errors  indicated,  the  Jtidgment  Is 
reversed,  and  the  cause  remanded. 
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STATE  ex  rel:  KINDER  v.  LITTLE  RIVER 
DRAINAGE  DIST.    (N«.  22IS7.) 

(Supreme  Gsart  of  MiBsoari,  Division  No.  2. 
Dec  81,  1921.) 

t.  Laven  art  lloori  control  «s>5— Organization 
of  dralaago  tflstrfot  to  protect  from  the  "ef- 
fects of  water"  iadiM  every  cffeet  of  water. 

The  purpose  of  Laws  1905,  prOTidinir  for 
organization  of  drainage  districts  to  protect 
lands  from  "tbe  effects  of  water,"  is  general 
enough  to  include  ever;  effect,  and  the  amend- 
ment of  1913  added  Dothing  to  the  purposes  for 
which  a  drainage  district  might  be  formed. 

2.  Levees  and' flood  oentroi  4=95— Taxation  4s> 
217— Drainage  districts  exerdae  governmental 
functions  and  are  "monlcipal  eorporatlona** 
exempt  from  taxation. 

Under  Laws  1906,  providing  for  incorpora- 
tion of  drainage  districts,  defining  p-owers  of 
superriaors,  and  Rev.  St  1909,  §8  6507-5520, 
providing  for  appointing  commissioners  to  as- 
sess benefits  and  for  the  levying  of  taxes,  in 
doing  which  tbe  supervisors  exercise  a  spe- 
cial governmental  fonction,  such  districts  are 
not  only  pabHc  corporations  and  snbdivisions 
of  the  state,  but  are  munidpal  corporations 
within  Const,  art  10,  {  6,  and  Rev.  St  1919, 
I  12763,  exempting  from  taxation  the  property 
of  "conntieB  and  other  munidpal  corporations." 

[£d.  Note.— For  otber  definitions,  see  Werds 
and  Fbraaes,  First  and  Second  Series,  Unnietr 
pal  Corporations.] 

3.  Taxation  «»2(7— Flood  land  of  drainage 
district  not  taxable,  thongh  at  times  arable. 

Where  the  land  of  a  drainage  district  or- 
ganized under  the  act  of  1905  was  acquired  for 
the  purpose  of  storing  flood  waters  and  was 
subject  to  overflow,  the  fact  that  some  of  the 
land  was  at  times  cultivated  did  not  anbject 
tbe  land  to  taxation. 

Appeal  from  Circuit  Court,  Bollinger  Coun- 
ly;  Peter  H.  Huck,  Judge. 

Action  by  the  State,  on  the  relation  of  L. 
T.  Kinder,  against  tbe  Little  River  Drain- 
age District  From  ludgment  for  plalntlfl, 
defendant  appeals.  Reversed. 

Oliver  ft  OllTer,  of  Cape  Girardeau,  for  ap- 
pellant. 

W.  E.  Chandler,  of  Marble  Hill,  and 
Charles  U.  Revelle,  of  St  Louis,  for  respond- 
ent 

WHITE,  0.  The  suit  Is  to  recover  the  gen- 
eral state  and  county  taxes  assessed  against 
real  estate  owned  by  the  defendant  The 
petition  describes  30  tracts  of  land  aggregat- 
ing 4,635.66  acres,  situated  In  Bollinger 
county,  and  demands  judgment  for  delin- 
quent taxes  for  the  years  1916  and  1917. 

The  answer  set  forth  facts  which,  under 
section  6,  art  10,  of  the  state  Constitution, 
the  defendant  claims  exempts  the  land  from 
taxation. 

On  a  trial  of  the  cause  at  the  September  I 


term  of  the  Bollinger  drcult  court  judgment 
was  rendered  for  the  plaintiff  enfbrdng  tbe 
tax  lien  in  the  sum  of  9966.62.  From  flkat 
judgment  the  defendant  appealed. 

The  Uttle  River  drainage  district  was  or- 
ganized In  1007.  It  comprises  1,136  square 
miles,  in  an  elongated  shape  extending  ap- 
proximately north  and  south  parallel  with 
the  UlsBlsslppl  river.  It  includes  a  part  of 
Bollinger  county  on  the  northwest  and  ex- 
tends southward  through  several  counties. 
Bordering  this  terrltcdry  on  tbe  north  and 
northwest  Is  a  range  of  bllla  called  tbe  Ozark 
Hills.  Flowing  down  from  these  bills  are 
several  streams.  Including  Castor  river  and 
Crooked  creek,  the  waters  of  which  formerly 
overflowed  tbe  lands  comprising  the  district 
In  order  to  divert  these  waters  a  channel 
known  as  the  Castor  river  diversion  channel 
was  constructed  across  the  north  end  of  the 
district  extending  from  the  Castor  river  on 
the  northwest  eastward  to  the  Mlsslssj^l 
river.  This  diversion  channel  varied  in  width 
from  64  to  130  feet.  Along  the  south  aide 
of  this  channel  was  built  a  levee  which  aver- 
aged 18  feet  in  height  was  12  feet  wide  at 
the  top,  and  84  feet  wide  at  the  bese.  North 
of  the  channel  and  between  it  and  the  Ozark 
Hills  was  a  stretch  of  land  acquired  by  the 
company  for  the  purpose  of  forming  what 
were  called  detention  basins.  There  were 
three  of  these  detention  basins,  the  west 
basin,  the  middle  basin,  and  the  east  basin. 
'J.  be  west  basin,  which  includes  the  land  In- 
volved in  this  suit,  was  low,  hat  land,  subject 
to  overflow  by  Castor  river  and  Crooked 
creek.  The  tract  is  about  11  miles  In  length, 
extendiug  east  and  west,  and  comprises  about 
10,000  acres. 

The  answer  o^  the  defendant  alleged  and 
the  evidence  proved  that  3  of  the  30  tracts 
of  land  against  which  the  state  seeks  to 
enforce  a  general  tax  lien  were  wholly  with- 
in the  right  of  way  of  the  headwater  diver- 
sion channel,  18  of  the  tracts  were  wholly 
within  the  west  basin,  and  parts  of  the  re- 
maining tracts  were  used  as  the  right  of  way 
of  the  headwater  diversion  channd  or  In  the 
west  basin;  that  the  puri>ose  of  acquiring  the 
land  included  in  the  west  basin  was  for  the 
storage  of  flood  water  from  the  Castor  river 
when  the  headwater  diversion  chann^  was 
unable  to  take  It  off  as  fast  as 'It  flowed  in; 
and  that  all  the  tracts  of  land  described  in 
the  petition  had  been  acquired  and  were  neo- 
essary  for  the  purposes  of  the  district 

In  addition  to  the  improvements  mentioned, 
the  district  had  built  625  miles  of  dredg» 
canals. 

At  the  time  of  the  trial  the  waters  of  ttie 
Castor  Ttver  were  b^g  diverted  by  the  head- 
water diversion  channel  to  the  Mississippi 
river,  and  land  In  the  west  basin  was  subject 
to  overflow  from  those  waters. 

Tbe  plaintiff  offered  evidence  to  show  that 
part  of  the  land  In  the  west  basin  had  beeik 


4ts»Fat  other  c»mb  wa  ■una  toirte  and  KBT-NUMBBB  In  all  Ker-Notnberad  Dtcaeti  and  Indcua 


BIATX  T.  LITTLE  RIVER  DBAINAOE  DIST. 

{23e  8.W.) 


849 


used  for  agricaltnral  purpraeB.  The  exact 
amount  la  not  stated.  It  was  estlniated 
by  one  witness  ttiat  about  800  acrea  liad  bem 
used  for  tillable  purposes. 

The  d^endant  showed  a  net  loss  of  over 
9:1,200  In  the  income  derired  from  the  tracts 
of  land  which  were  cultivated  In  the  west 
basin.  There  was  evidence  that  all  ot  the 
land  In  the  west  detention  basin  was  low, 
wet  swamp,  covered  with  swamp  timber. 
The  defendant's  engineer  testiSed  that  all 
of  the  lands  within  the  basin  were  subject 
to  overflow  and  at  times  were  entirely  cov- 
ered at  variable  depths. 

Un  that  evidence  the  court  rendered  Judg- 
ment for  the  plaintiu,  as  stated,  and  the  de- 
fendant appealed. 

[1}  I.  The  dueation  presented  for  deter- 
mination is  whether  the  laud  on  whidti  the 
state  seeks  to  establish  a  general  tax  lloi  Is 
azempt  from  taxation  under  section  6,  art 
10,  ot  the  Constitution,  which  provides  that: 

**Tha  property,  real  and  personal  of  the  State, 
oonntics  and  other  municipal  corporations,  and 
cemeteries  shall  be  exempt  from  tazatioa," 
et& 

Exemption  In  almost  tbe  same  words  is 
provided  by  section  B.  8.  1918. 

The  dtfendant,  Ziittle  Rtvee  drainage  die- 
trict,  was  incorporated  in  Novembv,  1907, 
the  dreolt  court  ot  Bntler  eonnty,  nndw 
file  act  of  180B  wtdtstx  an^rs  to  diapter  41, 
B.  S.  1969.  This  act  was  amended  by  the 
act  of  1913  #hlch  now  appears  in  dbapter  2ii 
of  the  Revised  Statutes  of  1919.  The  act  of 
1918  waa  made  to  apply  to  odstiiig  districts 
by  providing  that  tbe  powers,  rights,  and 
remedies  existing  on  behalf  of  a  drainage 
district  ot  this  state  might  csiforced  and 
made  available  under  the  provialfMis  of  this 
act"  The  change  In  tbe  amendment  of  UtlS, 
however,  did  not  materially  affect  the  law 
aplfticatde  to  this  case. 

Tbe  act  ot  1905  (section  6496,  B.  8.  1009) 
provided  that  a  majority  of  owners  in  the 
oonUguotiB  body  of  swamp  and  overflowed 
land  ml^t  "form  a  drainage  district  for  the 
purpose  of  having  such  lands  reclaimed  and 
^otected  from  tbe  effects  of  wat«r,  by  drain- 
age and  otherwise.". 

In  the  amendment  of  1018  (section  4878, 
R.  8.  191^  sach  owners  were  authorised 
to  form  a  drainage  district  **for  the-  purpose 
of  having  each  lands  and  other  property  re- 
claimed and  protected  from  the  effects  of 
water,  for  sanitary  or  ^:ricnltaral  purposes, 
or  when  the  same  may  be  conducive  to  the 
public  health,  convwtlence  or  welfare  or  of 
pnDlic  nUUty  or  benefit" 

Tbe  purpose  mttrtioned  la  tbe  original  act 
la  general  oion^  to  Indude  tbe  more  apedflc 
statement  in  the  act  of  191S.  '^The  effects 
of  water"  oecessarlly  would  incHide  every  ef> 
fleet  of  water,  so  that  the  amendment  added 
nothing  to  the  porposee  for  whitft  a  drainage 
district  mtglit  be  formed^ 
288B.W^-54 


[2]  II.  The  act  of  1906  provides  for  the  in- 
corporation of  a  district  notwithstanding  tbe 
oD]ectl<ms  of  a  minority  In  interest  of  land- 
owners in  the  proposed  district,  who  had  a 
right  to  their  day  In  court  to  show  cause 
why  their  lands  should  not  be  "made  liable 
for  taxation  for  draining  the  same."  Sec- 
tions 5407.  5498,  54Vrf,  B.  S.  1900.  This  stat- 
ute then  provided  (section  5607.  B.  S.  1009) 
for  a  board  of  superviBors  and  mgineers.  and 
defined  their  powers  (sectioa  6513,  B.  8. 
1909)  and  stated  that: 

"In  order  to  effect  the  drainage,  redamation 
and  protection  from  overflow  of  the  lands  in 
said  district,  tbe  laid  board  of  luperrisors  is 
authorized  and  empowered  to  dean  oat, 
straighten,  widen,  change  the  course  and  flow, 
alter  or  deepen  any  ditch,  drain,  river,  water 
course,  pond,  lake,  creek,  bayou  or  natural 
stream  in  or  out  of  said  district  or  to  fill,"  eta 

"In  order  to  turn  the  flow  and  direction  of 
any  volume  of  water  in  or  out  of  said  district. . 
or  to  concentrate  the  flow  of  water  In  or  out 
of  said  district,  so  as  to  protect,  drain  and 
reclaim  the  lande  in  said  district" 

The  board  was  further  authorised  to— 

"oonstract  and  maintain  main  or  lateral  dJtch- 
es,  canals,  levees,  dams,  sluices,  reservoirs, 
holding  basins  and  floodways  in  or  out  of  said 
district"  etc.,  and  "to  hold,  control  and  ao- 
Quire  by  donation  or  pnrcbase,  and,  If  need  be, 
condemn  any  real  estate,  easement,  railroad 
right  of  w^,  alpl^eway,  reservmr,  holing  basin 
or  franchise  in  or  out  ot  said  district,"  etc. 

Tbe  act  then  provided  for  tbe  appcdntmait 
of  commlssloneni  for  the  assessment  of  bene- 
fits and  damages  to  Qie  real  estate  affected 
by  the  plan  of  drainage.  SectlMis  5514,  6516, 
6516,  B.  S.  1809.  All  assessments  wore  to  be 
made  "on  the  basts  of  benefits  derived  and 
secured  by  reason  of  the  construction  of  said 
improvements  and  works  in  affording  drain- 
age," eta,  and  tbe  board  of  sopervlsora  waa 
required  to  levy  a  tax  cm  the  lands  in  said 
district  to  which  benefits  had  bem  assessed 
(section  6D19.  B,  8. 1909),  to  be  "apportioned 
to  and  levied  upon  each  tract  of  land  or 
iwoperty  in  said  district  in  prc^rtion  to  tbe 
benefits  assessed  and  not  to  excess  tha«of ." 

Section  also,  B.  8.  1909,  provided  for  an 
annual  installment  of  tazea  to  be  levied  by 
the  board  of  supervisors  and  certified  to  the 
county  dwk,  and  the  ooanty  cfdlector  was 
empowered  to  ccdlect  the  taxes  at  the  same 
time  that  he  demanded  and  collected  the 
state  and  county  taxes  on  tte  same  proper* 
ties. 

The  taxes  to  be  asssssed  (section  5619,  U. 
8.  1009)  were  to  be  "equal  to  amount  to  llie 
cost  of  such  drainage  works  and  Improve- 
ments  as  estlnmted  by  the  aforesaid  com- 
misstoners,  plus  the  actual  nitenses  of  of 
ganlzlng.sald  district,  tb%  probable  worktog 
and  administrative  expsnsee  and  damages 
(as  estimated  by  the  board  ot  supervisors! 
to  the  completion  of  said  wocke  and  in^nov** 
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meats  and  tbe  carrying  out  at  Qxe  objects 
of  said  district" 

It  1b  insisted  by  tbe  respondent  that  the 
drainage  district  Is  organized  and  operated 
primarily  and  principally  for  tbe  benedt  of 
its  stockbolders,  because  It  possesses  no  po- 
lice power,  and  that  it  is  not  a  "municipal 
corporation"  wltbin  tbe  meaning  of  the  con- 
stitutional provision  quoted ;  therefore  its 
lands  are  subject  to  taxation. 

From  tbe  statutes  quoted  above  It  will  be 
seen  that  a  drainage  district  must  include 
land  within  certain  contiguous  territory; 
that  the  purpose  for  which  it  Is  incorporated 
la  to  protect  It  from  the  effects  of  water  and 
only  swamp  or  overflowed  lands  or  lands  sub- 
ject to  overflow  that  may  be  Included  In  a 
drainage  district  Tbe  taxes  to  be  assessed 
should  be  equal  in  amount  to  tbe  cost  of  such 
drainage  works  plus  tbe  actual  txpenM  of 
organizing  the  district  and  admlnlstratlmi  ex- 
penses and  charges  "and  the  carrying  out  of 
tbe  objects  of  said  district"  It  Is  plain  that 
the  "object  of  said  district"  was  not  to  en- 
gage In  a  crauDerdal  enterprise,  but  to  pro- 
tect the  land  from  the  injurious  effects  of 
watttr.  '^o  (mly  benefit  to  the  landowners 
In  tbe  district  would  be  tbe  incidental  In- 
crease In  value  of  their  land  on  account  of 
Its  cultivation  and  the  superior  conditions 
created  as  to  health,  etc  The  statute  could 
not  be  tortured  Into  a  construction  to  tbe 
effect  tbat  any  "of  the  objects  of  tbe  said 
district"  was  to  make  money,  or  to  acqUire 
as  a  corporation  any  property  whatever, 
money,  or  other  means  for  speculative  or 
commercial  purposes.  The  enhancement  In 
the  value  of  property  In  the  district  was  in- 
cldmtal  and  individual.  The  property  ac- 
quired by  the  corporation  for  its  purposes 
was  not  affected  by  such  rise  in  values.  The 
onjy  property  which  the  corporation  could 
acquire  was  as  set  forth  in  the  statute,  such 
property  as  was  absolutely  necessary  for 
drainage  purposes,  for  rights  of  way,  ditches, 
holding  basins,  etc  The  only  way  the  cor- 
poration had  of  raising  money  for  the  pur- 
poa»  stated  was  by  the  levy  and  assessmrat 
of  benefits  against  the  land.  The  drainage 
district  could  not  oigage  in  a  nimey-malcing 
enterprise  of  any  kind,  nor  raise  any  money 
for  any  purpose  exc^t  to  carry  out  the 
primary  object  of  the  district;  that  is,  to 
drain  and  protect  the  laud  from  the  effects 
of  water. 

III.  Tbe  statnte  also  shows  certain  fea- 
tures in  a  drainage  district  not  possessed  by 
any  private  corporation.  So  far  as  the  lands 
are  concerned,  persons  owning  land  in  the 
district  to  be  organized,  if  they  were  in  the 
minority,  could  be  forced  Into  the  district 
whether  they  desired  It  or  not.  A  private 
corporation  has  no  such  power;  It  is  only 
voluntarily  tbat  one  may  become  a  stoi^- 
bolder.  Tbe  corporation  through  its  board 
oC  snpervlsoni  bad  the  power  to  levy  vedal 


taxes*  wUdk  is  purdy  t  wownataoM  fane* 

tlon. 

'x^e  courts  of  this  state  have  in  many 
cases  considwed  tbe  drainage  law  and  de- 
nned the  diaracter  of  a  drainage  district. 
The  leading  case  is  Morrison  v.  Horey,  146 
Mo.  643,  48  S.  W.  629.  In  an  opinion  by 
Judge  MarsbaU  (146  Mo.  loc  dt  680  and 
661,  48  S.  W.  loc.  dt  633)  it  was  held  that— 

"A  levee  district  fwhich  noder  tbe  law  as  it 
then  exlBted  was  very  similar  in  purpose  and 
character  to  a  drainage  district],  conatitota 
a  political  subdivision  of  the  state,**  and  u 
sach  "exerdsBB  the  prescribed  fniietioiis  of  for- 
•nuaent  in  the  district." 

Further,  speaking  of  the  importance  of  al- 
lowing the  exercises  of  sudi  authority  as 
provided  In  order  to  prevent  diseases,  the 
court  said  (146  Ho.  loc;  cit  568*  48  S.  W. 
loc.  dt  684): 

"This  law  would  be  unconstitutional  if  iti 
only  purpose  and  effect  was  to  improve  tlic 
value  of  tbe  lands  of  the  persona  in  the 
trlct,  but  such  is  not  the  only  object  of  the 
law." 

The  opinion  then  goes  on  to  say  tbat  the 
courts  take  judicial  notice  of  the  Injurious 
effects  of  water,  and  tbat  It  was  a  proper 
case  for  goremmental  Intraference  nnder  the 
police  powers  of  ttie  state. 

That  case  has  been  dted,  approved,  and 
quoted  In  many  later  cases.  It  has  been 
held  repeatedly  that  drainage  districts  are 
puUlc  corporations  and  political  subdlvisloiia 
of  the  state  with  certain  governmental  fano 
tlons.  Carder  v.  Drainage  District  262  Mo. 
toe.  dt  666,  172  ».  W.  IS;  Drainage  Dis- 
trict V.  Tumey,  2S6  Mo.  loc.  dt  90,  138  S. 
W.  12;  Levee  Dist  No.  1  v.  Railroad,  210 
Mo.  loc.  dt  630,  146  S.  W.  36,  39  L.  B.  A. 
(N.  S.)  643;  Land  &  Stock  Co.  r.  MUler,  170 
Mo.  loc.  dt  263,  70  8.  W.  721,  60  L.  B.  A 
190,  94  Am.  St  R^.  727.  Such  drainage 
districts  with  tlielr  canals  and  ditcbes  are 
devoted  to  puUic  uses.  State  ex  reL  t. 
i>ralnage  DUtrlct,  2t>9  Mo.  loc.  dt.  458,  100 
S.  W.  897 ;  State  ex  reL  v.  Drainage  Di&U 
271  Mo.  loc.  dt  436,  436,.196  S.  W.  1115. 

It  waa  held  in  the  Morey  Case,  supra,  that 
the  bemeflts  aaaessed  against  the  property 
in  such  a  district  Is  not  a  tax  in  the  strict 
aeaae  of  the  term,  and  in  later  cases  it  bas 
been  held  that  it  ia  not  like  a  general  tax, 
and  not  within  the  constitutional  limitatloaa 
upon  the  rate  of  taxation.  Newthtiess  the 
power  to  levy  local  assessments  la  referable 
to  the  taxing  power.  Construction  Ca  v. 
Ice  Bink  Co.,  242  Mo.  loc;  dt  256v  146  S. 
W.  1142.  40  L.  R.  A.  (N.  8.)  119,  Ann.  Cat. 
19130,  1200,  and  cases  dted.  Tbe  super- 
visors of  any  drainage  district  In  levying 
assessment  benefits  exercise  a  ipedal  gov- 
ernmental fnnctiw;  a  power  whtdi  could 
only  be  exercised  b/  tlM  sorerelfa  st^  It- 
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self,  or  throni^  Bome  InttnuiMiiUllty  of  the 

state. 

IV.  The  reaiMmdrait  asserts,  notwlthstand- 
Ins  a  drainage  district  Is  a  public  corpcH>a- 
tlon  Invested  wilh  certain  power  and  fono- 
tlons  exercised  only  by  the  state,  that  It  Is 
not  a  "mnnidpal  corporation"  within  the 
meaning  of  the  Gonstitatlon  providing  for 
exemptions.  Dillon,  In  his  Sfonldpal  Corpo- 
rations ^th  Ed.)  vol.  1,  I  82,  defines  a  "mu; 
nicipal  corporation."  Strictly  ctmstnied,  the 
term  applies  only  to  dties  which  exercise 
certain  legislatlTe  functions  and  other  powers 
incident  to  mtib  a  corporation.  DiUon  then 
proceeds: 

"The  phrase  'mnnidpal  corporation*  is  used 
with  ns  in  general  in  the  strict  and  proper 
sense  jast  mentioned;  hat  sometimes  it  is  nsed 
in  the  broader  sense  that  indades  also  imblle 
or  qnasi  corporations,  the  prindpal  parpose  of 
whose  creation  is  as  an  instmmentality  of  the 
state,  and  not  for  the  regulation  o<  the  local 
and  spedal  affairs  of  a  compact  commonity." 

•Die  following  appears  In  28  Oyc.  K>.  118 
and  119: 

"A  strict  definition  [of  mnnidpal  corporation] 
impliedly  exdudes  parishes,  counties,  town- 
ships, and  districts,  whldi  are  almost  mucid- 
palities." 

And  it  defines  public  oorporatlfBis  as  (Id. 
129)  "Indndiiw  counties,  towmdilps,  sdiool 
districts,  drainage  districts,  Irrigation  dis- 
tricts," etc,  and  says: 

"Such  bodies,  althongh  not  'monidpal  corpo- 
rations* nor  munldpttUties  in  the  proper  sense, 
must  be  eonstraed  as  fslUi^  wifliin  snch  terms 
in  a  oonstitation,  statute,  or  other  instrument, 
if  such  appears  to  be  the  intantion."  28  Oy& 
pp.  I»0,  131;  also  U  B,  C.  L.  p.  696. 

The  rales  of  law  governing  the  dissolution 
of  munldpal  ctnrporatlons  have  been  held  to 
apply  to  drainage  dlstrlds.  People  v.  Nle- 
brnegge.  244  Hi.  loc  dt.  86,  87,  91  N.  115; 
People  r.  Spring  Lake  Dist,  253  111.  loc.  dt 
494,  97  N.  E.  1042.  A  school  district  has 
been  held  to  be  a  mnnidpal  corporation  with- 
in the  meaning  of  certain  constitutional  limi- 
tations. Board  of  Bdncation  t.  Board  of 
Edncation,  76  App.  Dir.  855,  78  N.  Y.  S.  522; 
Curry  v.  District  Township  of  Sloni  City,  62 
Iowa,  102,  17  N.  W.  191 ;  Wlnspear  t.  Dis- 
trict, Township  of  Holman,  87  Iowa,  542.  So 
of  a  sanitary  district  People  v.  Nelson,  ISS 
lU.  loc.  dt  679,  27  N.  B.  217.  A  township, 
wblle  not  a  mnnidpal  corporation  in  the 
same  respects  as  dtiee,  in  a  broader  sense, 
and  In  ccnnmon  usage,  is  induded  within  the 
meaning  of  a  statute  relating  to  munldpal 
corporations  (Bathbone  t.  Hopper,  67  Elan. 
240,  45  Pac.  610.  34  Ll  R.  A.  674) ;  also  coun- 
ties (Morse  r.  Granite  County,  44  Mont.  78, 
119  Pac.  loc;  dt  286 ;  People  t.  Board  of  Su- 
pervisors, 101  App.  Div.  327,  91  N.  Y.  S.  949; 
Knmpe  et  al.  v.  Bynam  et  al.,  158  Ala.  311, 
48  South.  66). 


In  two  early  cases,  on*  of  whldi  is  cited 
by  respondoit  here,  this  court  seems  to  have 
taken  a  contrary  view.  It  was  held  In  Hel- 
ler V.  Stremmel.  52  Mo.  809,  that  a  board 
and  president  of  directors  of  the  St  Lonls 
public  schools  was  not  a  munldpal  corpora- 
tion in  the  sense  of  a  certain  statute;  also 
in  case  of  State  ez  rel.  Chouteau  et  al.  v. 
Lefllngwell  et  al.,  54  Mo.  458,  this  court,  in 
an  obiter  statement  held  that  the  definition 
"munldpal  corporation"  did  not  indude  sudi 
a  district  as  a  county  school  nor  road  dls> 
trlct  However,  so  far  as  we  can  discover, 
those  cases  have  not  been  dted  since  their 
rendition,  while  later  decisions  of  this  court 
have  hdd  expUdtly  that  drainage  districts 
are  munldpal  corporations  In  Wilson  v. 
Drainage  District.  257  Mo.  266.  loa  dt  286, 
165  3.  W.  lo&  dt  789;  this  Is  said: 

"Both  the  prior  drainage  district  and  the 
present  defeodant  were  monidpal  corporations 
under  our  law  as  is  well  settled  by  the  Supreme 
Court  deciBlons"-Hdting  cases. 

In  the  case  In  re  Birmingham  Drainage 
District  274  Mo.  loc  dt  151,  202  S.  W.  loc. 
cit  407,  It  is  said : 

"And  these  drainage  districts,  when  so  form- 
ed, exercise  the  granted  powers  within  their 
territorial  jorlBdlction  as  fully,  and  by  the  same 
authority,  as  municipal  corporatioos  of  the 
state  exerdse  the  powers  vested  h7  their  diar- 
tets." 

And  among  the  powers  mentioned  Is  the 
power  of  taxation,  whidi  is  declared  to  be  a 
legislative  function. 

Id  the  ease  of  Wloklsntan  Levee  Dis- 
trict, 171  Mo.  App.  loc.  dt  Se^  ffr.  158  8.  W. 
loa  dt  S80,  541.  it  is  said: 

"  •  •  •  That  drainage  districts  Incorporat- 
ed under  tibe  statutes  such  as  those  involved 
here  are  public  eorporatioiw  of  the  state,  mn- 
nidpal in  diaracter.  and  reseinbliiv  in  their  at- 
tributes townships  and  school  districts,  is  set- 
tled by  the  Supreme  Court  decisions  to  Uiat 
effect." 

This  case  Is  dted  by  this  coort  in  case  of 
Wilson  V.  Drainage  District,  257  Mo.  266. 
165  S.  W.  734,  supra. 

In  State  ex  rel.  v.  Taylor,  224  Mo.  loc  dt. 
468, 123  S.  W.  892,  It  was  said  that  "a  drain- 
age district  is  a  public,  and  not  a  private, 
corporation,"  and  (224  Mo.  loc.  dt.  469,  123 
S.  W.  loc.  dt  913)  "as  much  a  public  cor- 
poration ns  were  the  dtlea  of  St  Louis  and 
Hannibal." 

In  a  late  case.  State  ex  reL  t.  Oliver,  273 
Mo.  loc.  dt  542,  201  S.  W.  lot  dt  870,  this 
court  in  qualifying  the  statement  In  the 
Morey  Case,  supra,  said  that  the  money 
raised  in  a  drainage  district  by  assessment 
is  not  a  tax,  and  used  this  expresskm :  . 

"Yet  it  is  like  a  tax.  in  that  it  is  imposed  un> 
der  an  authority  derived  from  the  Legislature, 
and  is  ao  enforced  contribution  to  the  public 
wdfore,  and  its  payment  may  be  enlor^  by 
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tiM  1010111817  method  allowed  for  the  coUectloii 
of  tazM.  It  ]b  like  «  tax.  in  that  it  most  b« 
levied  for  the  pabUc  porpoae,  and  mast  be  ap- 
portioned by  some  reasonable  rule  among  those 
npon  whose  property  It  is  leried." 

Trae,  It  hu  been  held  that  a  drainage 
district  la  not  a  anbdlTiglfHi  of  the  state 
within  the  meaning  of  Oat  section  of  the 
Ctmstltutitm  glrlng  Jurisdiction  in  certain 
cases  to  this  court,  bat  that  exclusiMi  applies 
to  cities  like  Kansas  City  as  well.  Oiaea 
InvolTing  the  question  of  JurlsdlcUcm  of  this 
oonrt  are  not  applicable  here. 

The  language  of  section  6,  art  10,  of  the 
state  Constltiitlon  shows  it  vas  intended  to 
apply  the  exemption  from  taxation  to  prop- 
erty of  snch  corpwatlons  as  drainaffe  dis- 
tricts. Counties  are  not  mnnicipal  eorpora- 
tioos  within  the  strict  definition  of  the 
wOTds  as  shown  by  the  authorities  above 
cited  (28  Cye.  p.  126;  Dillon  on  Hunlcfpal 
OtHiKfrattons,  |  8^,  but  are  dassed  with 
townships,  school  districts,  and  other  dis- 
tricts as  municipal  coiporaUoiu  la  "the 
broader  sense,"  as  falling  within  sa6h  trams 
in  a  Constitution  or  statute^ 

Section  6.  art  10.  of  our  Constltaticm.  ex- 
empts the  property  of  "counties  and  other 
mnnicipal  corporatl<Hi8,"  meaning,  of  course, 
other  corporations  of  the  same  general  char- 
acter as  counties,  whldi  are  not  municipal 
corporations  in  the  strict  sense,  but  In  the 
"broader  sense,"  so  as  to  make  the  consdto- 
tional  prorlBion  applicable.  A  county  is 
thus  declared  to  be  a  municipal  corporation, 
and  corporations  of  like  diaracter,  including 
drainage  districts,  muat  be  held  to  come  with- 
in the  language  of  section  6,  "other  munici- 
pal corporations." 

From  all  the  above  authorities,  from  the 
reasoning  in  the  decisions  defining  the  func- 
tions and  explaining  the  powers  of  a  drainage 
district,  and  frma  the  plain  intent  of  the 
Legislature  in  authorizing  the  formation  of 
drainage  districts,  they  are  municipal  corpo- 
rations within  the  meaning  of  that  secticm. 

[3]  T.  The  respondent  claims  that  the 
property  affected  here  is  not  all  used  for 
public  purposes,  and  at  least  a  part  of*  It  is 
subject  to  taxation.  If  the  containing  basin 
was  necessary  to  store  the  surplus  water  in 
flood  time,  then  the  district  was  obliged  to 
acquire  such  land  as  would  be  overflowed 
by  such  surplus  water.  The  evidence  shows 
the  land  described  in  the  petition,  except 
that  used  in  the  right  of  way.  was  acQuii-ed 
for  that  purpose,  strictly  the  purpose  for 
which  the  district  was  formed,  to  protect  the 
district  from  the  effects  of  water,  and  the 
health,  welfare,  and  pro^erity  of  a  large 
community  depended  upon  the  proper  main- 
tenance of  the  facilities  thus  provided  for 
taking  care  of  the  water.  It  Is  In  evidence 
that  all  this  land  included  In  the  petition 
was  subject  to  overflow.  If  at  times  some  of 


the  land  Induded  In  the  west  basin  was  not 
overflowed  and  could  be  cuItiTated,  that 
would  not  affect  the  propriety  of  acquiring 
it  to  prevent  anbarrassmnit  by  its  belongtns 
to  other  persons.  It  woold  be  the  duty  of 
the  district  to  huAand  its  resources  in  that 
way  and  obtain  any  revenue  It  could  by  the 
use  of  snch  land,  and  such  use  would  not 
subject  the  land  to  taxation. 

The  land  against  whidt  the  state  sedu  to 
enforce  the  geowal  tax  Uen  Is  exempt  from 
taxatiton. 

TbB  Judgmmt  la  Otacvtxa^  teversed. 

BiAILBY.  C  not  sitting 
BEEVES,  C,  ccmcurs. 

PER  GUBIAK.  The  fOresolng  opinion  tr 
WHITE,  O,  is  adopted  as  the  oplnioa  of 
the  conrt 

An  concur. 


STATE  ex  rel.  CITY  OF  HARRI80NVILLE 
V.  PUBLIC  SERVICE  COMMISSION  OF 

MISSOURI  et  al.  (two  oases).  (Nee.  23022, 

23027.) 

(Supreme  Court  of  BOsBoarl,  in  Baua  Dec 
80,  1921.   Motion  for  Behearinc 
Denied  Jan.  21.  1922.) 

1.  EleelrMty  •»ll— Poblle  Sorvioe  Coavli- 
slea  aotlMrizad  to  flx  rates  aetwItlislftBABi 
oontnet  betwsaa  dty  and  oosipwqr. 

.The  Public  Service  Commission  had  power 
to  establish  rates  charfceable  in  a  eftr  by  aa 
electric  light  company  higber  than  those  pre- 
scribed in  a  contract  between  the  city  and  tbi 
company,  1^  whidb  the  city  leased  Its  electric 
light  [dant  to  the  company  and  rates  to  be 
<diai«ed  were  fixed,  provided  the  rates  presetih* 
ed  by  the  Commission  were  nasonaUa. 

2.  Pabllc  servIOB  oosimlsiloBS  ^19(1)— Rati 
ixed  by  Coanlsslsi  presssied  reaseaabli, 
and  bordea  os  party  attadclao. 

TTnder  Bev.  St  1919,  S  10534,  providins 
that  all  rates  fixed  by  the  Pnblic  Service  Com- 
mission shall  be  prima  fade  lawfal,  wad  sec- 
tion 10035,  placing  the  burden  of  proving  tbtt 
rates  complained  of  are  unreasonable  and  m- 
lawful  on  the  party  seeking  to  annul  or  set 
them  aside,  the  rates  fixed  by  the  Gommisuu 
are  presumed  reasonably  and  the  burden  is  ea 
party  attscking  them  to  show  that  th^  were 
unroBBonable. 

3.  Eleotrlotty  ^sslt—Rate*  atlowlso  rotsn  «r 
6.83  per  oent  eansot  be  held  aureasMaUe. 

Where  rates  prescribed  by  the  Pntdle  Serv- 
ice Commission  to  be  charged  by  an  eleetrie 
light  company  were  only  eaffldent  to  taatam 
the  return  on  tibe  fair  value  of  the  ennpany's 
property  from  a  trifle  over  4  per  cent,  to  ap- 
proximately 6.88  per  cent,  the  cout  cannot 
Bubstitate  its  Judgment  for  that  of  tlie  Coomiis- 
sion  and  hold  that  the  rates  are  nnreaaoaablc. 


«sa»ror  other  eaMe  eoe  tame        and  KST-HUHBSR  In  aU  Ker-Numberad  Dlseets  aad  Ittteai 
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4.  ElMtrloHy  «aBll  —  Ordtr  dlvtrilag  towm 
■erved  Into  two  unnpt  for  rate  purpotw  held 
authorlzBd. 

TVbere  tbe  evidence  showed  tliat  it  was  tm- 
practical  to  charge  against  Uie  varloua  towns 
served  by  an  electric  light  company  a  feed 
portion  of  the  expenses  of  production  of  the 
corrent  at  the  central  plant  because  of  the 
varying  number  of  eoBtomera  and  quantity  of 
current  used,  and  that  the  cost  of  tiie  current 
was  greater  when  the  distance  of  towns  from 
the  producing  plant  was  greater  owing  to 
loss  in  tranamis^im,  and  that  it  cost  more  per 
customer  to  fnmiBh  a  small  town  tha^  a  large 
one,  an  order  dividing  the  towns  served  into 
two  groups  and  presCTibing  uniform  rates  for 
each  group  held  authorized. 

a.  Public  aervloa  ocNamlisIoas  «S935— Rata  fix- 
ed by  CoMittiialoB  final  whea  not  unreasoa- 
aMe,  etc. 

"While  the  condarion  readied  by  the  Public 
Service  Commission  in  flzing  rates  is  subject 
to  review,  If  the  poww  ofthe  Commission  has 
not  been  arbitrarily  exerdsed,  or  rates  es- 
tablished which  are  unreasonable,  and  the  or* 
der  made  is  not  violative  of  the  Constitution 
or  wanting  in  conformity  to  statatory  author- 
ity, and  is  supported  by  snbstantiBl  evidence, 
it  will  be  accepted  as  final. 

Bigbee,  dissenting. 

Appeal  from  Circuit  Oonrt,  Henry  Goanty ; 
0.  A.  Calvird,  Jndge. 

Certiorari  by  the  State,  on  relation  of  the 
City  of  HarrlsoDTUle,  against  the  PabUc 
Service  Commlaaion  of  Mlesourl  and  others. 
From  a  judgment  reverting  and  eettlng  atide 
the  findings  and  orders  of  the  Commission, 
the  Green  Light  &  Power  Company  appeals, 
and  the  other  defendants  separately  appeal. 
Reversed. 

B.  Perry  Speno^,  General  Oouns^  and 
James  D.  Idndsay,  Aset  Counsel,  both  of 
Jefferson  City,  for  appellant  Public  Service 
Commission. 

De  Armond  &  Maxey,  of  Butler,  and  Bus- 
by, Sparrow  &  Patterson,  of  ICansas  City,  for 
ai^ellant  Green  Light  &  Power  Co. 

AUen  B.  Gienn  and  A.  A-  Whltaltt,  both  of 
Harrlsonville  (P^t<n  A.  Parks,  of  Clinton, 
of  counael),  tor  respondoit 

FLDEB,  J.  This  la  an  appeal  from  a  judg- 
ment rendered  by  the  Circuit  Court  of  Henry 
county  upon  a  writ  of  certiorari  directed  to 
the  Public  Service  Commission,  which  judg- 
ment reversed  and  set  a^de  the  findings  and 
orders  of  the  Commission  in  increasing  rates 
for  electricity  furnished  by  the  Green  Light 
ft  Power  Company,  in  so  far  as  such  findings 
and  orders  affected  rates  for  electric  serv- 
ice rendered  in  the  City  of  Harrlaonvllle. 
From  such  judgment  the  City  of  Harrlson- 
ville has  appealed.  The  Green  Light  &  Pow- 
er Company  having  intervened  in  the  cause, 
an  appeal  was  likewise  taken  by  it  The 


two  appeals  were  conaol  i 
one  In  thla  court  We  si  I 
of  them  together.  For 
of  HarrlsonTllIe  wlU  h  : 
"City,"  the  PubUc  Servh 
"Commission,"  and  the  (  i 
Company  as  the  "Compa  i 

The  facta  involved  are 
lows: 

Prior  to  August,  1911 
owner  of  an  electric  Ugh  i 
equipment  for  the  gener  : 
of  a  diatilbuti(ui  systei 
operated  by  the  City  for  : 
ing  Its  streets  and  fnrnii 
er  to  its  citizens.  In  the  ! 
of  Green  A  Sons  purchai  i 
plant  at  the  dty  of  PI  i 
1817,  began  the  conatnK  I 
trie  power  plant  at  that  : 
two  354  horse  power  bo)  >. 
stokers,  two  turbt^oier  i 
heaters,  piping,  transfon  i 
chinery  for  producing  cui  i 
1917,  the  Company  wai 
over  the  property  tcamei  ; 
&  Sona.   After  the  conai  ' 
power  plutt  at  Pleasai  I 
tranamiaalim  Unes  were  i 
tlon  aystraui  added  by  I 
fourte»i  other  dtlea  and 
Caas,  Johnson,  Lafayette  i 
were  being  served.  In  J 
pany  made  a  proposition  < 
its  light  plant.  An  ordlu  i 
Board  of  Aldevm^,  settl  i 
o^he  proposed  lease,  wa 
the  people  of  the  City  t  \ 
August  16,  1918,  and  the 
by  a  majority  vote  of  t ; 
Pursuant  to  such  ordinani  < 
entered  Into  between  the  : 
pany,  under  date  of  Ai  i 
which  the  City  leased  to  1 1 
period  of  ten  years,  the  '.  I 
fore  operated  by  it 

By  the  terms  of  the  1: 
took  over  the  [riant  at  an 
tlon,  subsequently  fixed  n 
the  right  to  remove,  use  1 1 
graerators,  dynamos,  sw 
and  other  fittings,  account 
the  appraised  value  there: 
Company  exercised,  leavt: 
part  of  the  plant  devoted 
current.  The  Company  wi 
to  the  Caty  sevCTty-five  <: 
during  the  term  of  the  leati 
and  fumlEb,  free  of  all  cl 
all  street  lights,  the  City, 
tain  taie  "White  Way"  poai 
lease  also  provided  that  n 
the  property  should  be  agii 
if  the  ascertained  value  si: 
the  first  appraisal,  the  Coi 
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the  dlflereaee  to  Qte  Oltj,  and  U  ftmnd  to  be 
greater,  tbe  City  should  pay  the  Company 
the  amount  of  the  excess  of  ralue  ao  found. 
It  also  contained  a  schedule  of  rates  to  be 
charged  by  the  Company,  the  maximum  lor 
residence  use  of  liglits  being  10  coats  per 
kilowatt-bour,  the  maximum  for  business 
liouses  being  10  cents  per  kllowatthour  for 
tlw  first  25  kilowatts  per  month  and  a  sliding 
scale  for  succeeding  kilowatts,  and  the  max- 
imum for  powa*  being  8  cents  per  kilowatt- 
hour  for  the  first  25  kilowatts  per  monCta  and 
a  sliding  scale  for  succeeding  kilowatts. 

After  the  plant  of  tiiie  City  was  leased,  the 
Company  coonected  up  the  distributing  sys- 
tem at  the  City  with  its  central  plant  at 
Pleasant  HIU  and  serred  tbe  City,  Pleasant 
Hill,  Lee's  Summit  and  Holden,  the  principal 
dtles  in  the  territory,  through  Ita  main 
transmission  lines,  ^e  other  smaller  towns 
were  served  through  spur  or  subsidiary 
transmission  lines.  Thla  arrangement  con- 
stituted a  system  operated  as  an  entirety. 

On  November  21,  1918.  the  Company  filed 
with  the  Commlssicm  a  schedule  of  rates  and 
charges  which  It  proposed  to  put  Into  effect 
In  all  the  municipalities  served,  the  proposed 
rates  for  consumers  at  the  City  being  higher 
than  those  spedfled  in  the  lease  to  the  Com- 
pany. A  protest  being  filed  by  the  City,  the 
Oommlssion  suspended  the  operatlmi  of  the 
proposed  new  rates  from  January  1, 1920,  to 
April  29,  1^0,  pending  an  Inveatigatton  by 
the  Commission  as  to  the  reasonableness  and 
lawfulness  of  the  sam&  Pursuant  to  notice 
duly  given,  a  partial  hearing  was  had  at  the 
City  before  Commlsriwer  Blair,  <m  rebro«i^ 
18,  1920,  but  owing  to  lack  of  snffldoit  data 
the  hearing  was  continued  to  a  future  dllte 
to  be  set  by  the  Commission.  Thereafter,  on 
April  27,  1920,  the  Company  asked  leave  to 
withdraw  Uke  schedules  theretofore  filed,  and 
requested  that  the  Commission  establish 
rates  In  each  of  the  towns  served,  which 
would  produce  an  adequate  return  on  the 
capital  invested.  The  Commission  ordered  a 
further  suspension  of  the  new  rates  prc^KNKd, 
from  April  29,  1920,  to  October  29,  1920,  and 
proceeded  at  a  hearing  held  July  14,  1^, 
at  the  Olty,  befwe  a  spedal  examiner,  to 
take  testimony  to  determine  tha  rates  which 
should  be  allowed.  Uu^  of  the  testimony 
adduced  was  irrelevant  to  the  issue  present- 
ed and  we  shall  not  wdeavor  to  r^roduce  it 

Mr.  h,  K.  Oreen,  president  of  the  Compa- 
ny, testified  In  part  that  the  investm^t  in 
the  entire  plant  of  the  Company,  as  shown 
by  an  audit  made  by  accoimtants,  was  ap- 
^noxlmately  $400,000.00 ;  that  the  poputatiou 
of  tbe  various  towns  supplied  with  electric- 
ity was  approximately  15,500 ;  that  the  net 
return  on  the  inveatnient  had  beoi  about  4.3 
per  cent ;  that  In  1919  he  received  a  salary 
as  president  and  general  siq>»1ntendent  of 
9200.00  per  month  and  In  1B20  of  f300.00: 
that  in  1910  his  two  sons,  who  looked  after 
tbe  transmission  lines,  received  salaries  of 


f 160.00  per  month  each  and  In  1920  of  9200.- 
00  pa  month  each;  that  Hr.  Goblet,  secre- 
tary of  the  Oompany,  who  kept  the  ttookt, 
rec^ved  V12S.00  per  month  In  1919  ud  9200.- 
00  per  month  In  1920;  that  coal  which  tor- 
merly  cost  $1J0G  per  ton  was  at  the  time  of 
the  bearing  costing  94.85  per  ton ;  that  oil 
was  from  26  to  GO  per  cent  higher  than  tu- 
marly;  that  all  electrical  SQwUes  uaed  is 
connecUcm  with  the  operation  of  the  powo- 
house  were  100  per  cent  hi^er;  that  the 
wages  of  engineers  had  Increased  from  $60.00 
and  $76.00  per  month  to  $10a0O  and  91SO.00: 
that  pole  handlers  fwmerly  hired  tw  $1.75 
per  day  were  then  b^ng  paid  94.00  a  dar; 
that  It  cost  $462.74  per  mondi  to  do  bnainen 
in  tbe  City  exduslve  of  the  cost  of  produce 
Ing  the  current  Asked  If  it  would  be  possi- 
ble to  determine  a  fixed  and  stable  portion  of 
the  total  expense  of  producUw  of  electtie 
current  at  tbe  Pleasant  Hill  plant  to  be 
charged  to  the  various  towns  served,  the  wit- 
ness answered: 

"No,  sir;  I  don't  think  you  could  make  aar 
division  that  would  remalo  permanent  for  tht 
reason  70a  might  have  one  town  that  was 
growing  and  would  pat  on,  sh^,  twen^-five  cns- 
tomers  In  a  month,  and  another  town  rappUed 
from  tbe  sam«  transmisaiOD  line  on  the  other 
ride  ndght  not  pat  on  any  and  might  loac  a  few; 
ao  it  wouldn't  be  a  fixed  qnantlty  tor  any  leofth 
of  time  for  any  given  pt^t  for  that  reasoii. 
Things  wonld  change  beeaase  of  dunging  loid 
because  of  adding  or  losing  customers. 

"Q.  Is  there  any  change  in  tbe  varying  pf- 
riods  of  time  that  castomera  use  electricity? 
A.  Well,  in  the  winter  time  they  nae  consider- 
able more  current  than  they  use  in  sammfr 
time  in  some  respects.  In  other  respects  it 
might  be  different  For  instance,  an  ice  plast 
would  use  more  cnrrent  In  the  summer  time 
than  In  the  winter,  but  the  average  light  user 
woold  use  more  in  the  winter  than  in  the  soiif- 
mer.  So  that  is  the  reason  there  would  not  be 
anything  stable  in  ciiarging  against  any  one 
town  a  given  quantity  for  they  do  <^iange. 

"Q.  Have  you  any  objection  for  a  aeparite 
rate  being  fixed  as  to  carh  separate  town?  Are 
yon  objecting  to  that?  A.  Ko,  air;  if  the  Com- 
mlsrion  sees  fit  to  make  us  a  rate  that  Uuy 
think  Is  fair  on  that  kind  of  aOotment  m 
would  be  willing  to  take  It  and  do  the  Iwst 
we  can  with  it 

"Q.  Have  yoa  any  objection  to  a  aniform  rate 
for  all  the  serrice  if  the  Commission  believes 
that  to  be  the  most  eqaltable?  A.  No.  rir; 
we  are  willing  to  accept  that  If  the  Commisriim 
desires." 

On  cross-examination  the  witness  testtOed: 

"Q.  As  a  matter  of  fact  Mr.  Cteeen,  It  i* 

pretty  hard  at  any  one  period  to  get  at  If  not 
Impossible  to  get  at.  tbe  exact  expenditores  for 
any  one  place,  for  the  reason  that  yon  arc  all 
the  time  increasing  yonr  lines  and  extendiiv 
yonr  lines  and  making  new  improvements?  Ton 
are  doing  that  all  the  time,  arent  youT  A. 
Pretty  generally. 

"Q.  And  yon  are  inSng  it  now.  Yon  ban 
run  since  this  started  down  on  the  (Aicaso 
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and  Alton  and  gUtng  Ui^t  how  far?  Odewa? 
A.  Yea,  sir. 
"Q.  Girliir  light  clear  down  to  Odesaal  A. 

Yes,  nr. 

"Q.  Whea  roa  ba?  these  people  ont  along  the 
line  and  then  go  ahead  and  furnish  them,  re- 
gardless of  the  size  of  the  town,  as  a  matter 
of  fact  it  costs  more  to  furnish  a  small  town 
than  it  does  a  large  one,  doesn't  it?  A.  Gener- 
ally speaking,  that  would  probably  be  true. 

"Special  Qxaminer:  You  don't  mean  the  lar- 
ger aggregate,  do  you?  The  larger  per  capita? 
The  Witneaa:  A  larger  per  capita;  larger  per 
customer.'* 

An  appraisal  of  the  plant  and  equipment 
of  the  Company,  made  by  Bums  &  McDon- 
nell, consulting  engineers,  was  Introduced  In 
evideuce.  A  summary  ttaeretrf  Is  as  follows: 

RWKMluc-  Depreol- 
DeacrlpUou.  Uon  CoBt   ftted  Cost 

Lutd    I  S.423  26  I  3,128  IS 

Structure!    29.297  TO  2&,41S  76 

Boiler  Plant  BqulpmeDt   S8,160  80  26,743  25 

Oeneratlng  Equipment   44,795  70  43,656  W 

Water  Supply  Bqulpmeot   21,343  SO  20,916  46 

Diatrtbntlon  SysUm   146,806  40  22e.06S  80 

Oeimal  Bqulpnent.   7,007  4B  6.606  M 

Bxpeadltorts  durlac  oosstrao- 

Uen    8S.aWS0  4» ja»  4B 


Total  Pliyslaal  Taint  1484,074  U  |40S,tB8  60 

Working  OBpltal   ^000  00      8.000  00 

BuBlneas  Development  Cost....    40,000  00     40,000  00 


Oruid  Total  1481,074  10  t4Sl,3l»  60 

The  Commission  found  that  the  item  of 
"Water  Supply  Equipment"  contained  In  the 
a  bore  Bummary  should  be  deducted,  as  sudi 
equipment  was  being  naed  In  furnishing  wa- 
ter to  the  city  of  Pleasant  HIU.  This  left 
the  total  physical  value  reproduction  cost  at 
$412,730.80,  and  the  depreciated  cost  at 
$382,442.06. 

Mr.  C.  F.  Lambert,  of  the  firm  of  Bums  ft 
McDonnell,  in  explanation  of  the  method  by 
which  the  valuations  fixed  In  the  appraisal 
were  determined,  testified  as  fcilJowa: 

"We  divided  it  up,  the  line,  Into  sectUma  to 
each  point  where  there  was  a  junction  point, 
and  then  the  valuation  as  we  have  got  it  here^ 

cost  of  tranamission  poles  and  fixtures,  in  one 
item,  and  the  copper  wire  and  high-tension 
Bwitches  in  another,  transformers,  separate, 
etc.,  as  yon  would  have  to  add  each  one  of 
them. 

"Q.  What  waa  year  basis  for  the  division? 
A.  We  had  no  baaia  lor  ^vialon.  We  simply 
made  St  each  section  so  if  it  was  derirable  it 
could  be  added  up.  That  is,  we  took  the  line 
from  Pleasant  Hill  to  a  junction  point  and  got 
the  material,  and  from  that  point  to  another 
junction  point,  regardless  of  the  town.  We 
didn't  attempt  to  make  a  division  and  charge 
any  particular  part  of  the  line  to  any  point, 
but  simply  made  the  division  and  made  it  so 
if  it  was  dealTable  yon  coold  figure  any  section 
yon  wished. 

"Q.  nien  what  you  charge  against  Harriaon- 
vflle  is  an  arbitrary  rule  you  figured  out.your- 
self?  A.  We  didn't  charge  anything  a^dnst 
Harrisonvine. 


"Q.  Yon  didn't  attempt  to  make  a  schedule 
showing  what  each  town  or  <Atj  should  be 
charged  with?  A.  We  did  not.  That  is,  the 
transmission  lines  we  did  not;  the  meters,  etc., 
we  did.  The  list  was  i^ven  us  for  Harrlsoa- 
vOIe;  we  did  take  the  transformers  for  Harri- 
sonville,  but  the  transmiasion  line  we  did  not. 

*  *  • 

"Q.  Did  you  figure  the  cost,  as  set  down  in 
your  report,  on  all  items  in  a  sliding  scale  of 
the  difference  in  value  from  the  date  they  were 
purchased  and  the  present  date?  A.  Only  on 
the  tranamission  and  distribution  equipment. 

"Q.  How  about  the  equipment  in  the  power 
house?   A  That  waa  taken  from  their  booka. 

"Q.  What  depredation  did  yon  charge  o(f? 
A.  I  couldn't  tell  you  irithont  looking  at  it. 
(Examines.)  Structures,  we  charged  S  per 
cent.   Do  you  want  eadi  one  of  them? 

"Q.  Well,  not  so  much  that,  but  is  it  a  rea- 
sonable depreciatioD  ?  A.  It  is. 

"Q.  What  is  recommended  by  the  Utility 
Commission,  the  scale  they  give?  A.  Aa  near 
as  to  our  knowledge,  yea.  It  is  along  the  same 
line  that  we  use  In  all  our  valuation  work, 
based  on  the  age  and  condition  of  the  equip- 
ment *  *  *  . 

"Q.  la  making  your  estimate  there,  did  yon 
intt  down  anytiiing  in  Harxisonville  for  invest- 
ment at  an?  A.  No,  sir;  not  except  these 
items-  of  meters  and  transformers. 

"Q.  Well,  did  yon  have  working  up  the  busi- 
ness? Can  you  look  there  and  tell  us  whether 
you  did  have  establishing  the  business?  A. 
That  is  baaed  on  the  valustion  of  the  property 
outside  of  Harrisonvflle. 

"Q.  And  yon  did,  for  Harrisonville  and  all  the 
rest,  88  to  the  establishment  of  the  business, 
you  put  down  how  much  for  that?  For  the  es- 
tablishment  of  the  business?  A.  We  didn't 
consider  Harrisonville  in  that. 
-  "Q.  How  much  did  you  put  down  for  all  the 
buainess  together?  A.  I  think  we  put  $40,- 
000.00. 

"Q.  As  a  matter  of  fact,  the  reaaon  you  didn't 
put  anything  against  Harriaonville,  you  knew 
they  already  hiid  an  established  business;  you 
walked  right  in  and  took  It  wltliovt  ea^hliah- 
ing  it?  A.  We  dldnt  consider  Harrisonville 
in  thia  matter  at  all. 

"Q.  Then  the  $40,000.00  was  on  the  plant 
outside  that  you  did  establish?  A.  It  was  on 
the  basis  of  the  valuation  of  the  plant. 

"Q.  As  I  understsnd  you  to  say,  this  $40,- 
000.00  you  charge  as  a  debt  for  establishing 
business  in  these  different  localities?  A.  No; 
you  couldnt  call  it  a  debt  You  might  call  it 
that,  but  it  is  an  amount  we  put  in  that  we 
consider  the  plant  is  worth  more  as  a  going 
concern  than  as  a  new  business. 

"Q.  In  other  words,  the  Commission  would 
use  that  as  a  debt  instead  of  part  of  the  busi- 
ness?   A.  Use  it  aa  a  part  of  the  capital. 

•  *  • 

"Q.  Mr.  Lambert,  is  there  any  difference  in 
the  cost  of  a  kilowatt  of  electricity  generated 
or  produced  in  Heasant  Hill  switchboard  in 
Pleasant  HIU  and  deUrered  In  Harrisonville? 
A.  There  is  a  difference  in  the  coat  in  the  loss 
of  transmission,  that  is,  only  part  of  that  which 
you  produce  at  Pleasant  HOI  la  delivered  at 
Harrisonville,  wherefore,  the  cost  of  that  sold 
Is  greater  than  the  cost  of  that  produced. 
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"Q.  The  cost  Is  groater  where?  A.  At  Har- 

riBonviUe. 

"Q.  Does  the  distance  from  the  plant  have 
Boythiog  to  do  with  the  cost  of  delivery  of  elec- 
tricity?  A.  It  does. 

"Q.  Are  yoa  fflmfllar  Tlth  the  castom  of 
transndsHion  plants  where  they  serve  more 
than  one  town  or  city,  the  same  plant?  A.  I 
have  known  of  several  systems  of  that  kind. 

"Q.  Do  yon  know  how  they  make  their  rates; 
whether  they  make  a  rate  for  each  individnal 
town  served  or  have  a  uniform  rate?  A.  That 
varies  with  different  systems.  I  know  some 
that  do  ons  way  and  some  that  do  others. 
«  •  • 

"Q.  In  estimating  yonr  distribution  systems, 
Mr.  Iismbert,  the  price  of  what  period  did  yon 
apply  in  arriving  at  yonr  nnlt  cost?  A.  An 
average  of  the  last  three  years. 

"Q.  Tou  arrived  at  yonr  Anit  cost  hy  taking 
an  average  for  the  last  three  years?  A.  Tee, 
sir. 

"Q.  How  did  you  go  about  getting  the  value 
of  the  distribution  systems;  yon  didn't  make  an 
inventory  of  any  one  town,  or  did  yon?  A. 
In  separate  towns? 

"Q.  Yes.  A.  We  made  an  inventory  of  about 
five  of  them  and  we  estimated  the  balance  of 
them,  taking  into  consideration  the  number 
of  street  lamps,  and  the  number  of  consumers, 
the  population,  and  the  current  consumed." 

AccountantB  for  the  Gominlsdon  made  an 
audit  of  the  books  and  records  of  the  Com- 
pany for  the  purpose  of  ascertaining  book 
cost  of  the  properties  as  at  DecoDber  31, 
1919,  and  the  result  of  operatlona  for  the 
calendar  year  of  1919.  This  audit  (neces- 
sarily abridged  by  us)  shows  plant  and  equip- 
ment devoted  to  operations,  including  land, 
structures,  machinery,  transmission  and  dis- 
tribution lines,  street  lighting  lamps  and 
standards,  sundry  construction  expenses  and 
tliree  municipal  plants  purchased,  to  have 
cost  $402,422.12.  It  further  shows  a  total 
operating  revenue  for  1919  of  $89,666.74,  total 
operating  expenses  of  $73,232.46,  a  net  profit 
from  operations  of  $16,434.28,  and,  after  de- 
ducting Interest  diarges  of  $8,141.83  on  in- 
debtedness, a  net  profit  of  $8,2^.45. 

The  profit  and  loss  account  from  January 
1,  1919,  to  June  80,  1819,  as  reflected  in  an 
examination  made  ot  the  Company's  books  by 
Clinton  H.  Montgomery  &  Co.,  certifled  pub- 
lic acoountsnts,  introdooed  in  evidence  by 
the  Company,  shows  a  total  revenue  from 
ligAt  and  power  of  $86,594.00,  nonoperatiiis 
revenues  oC  $1,100.60,  d^redation  $10,7S0.00, 
Intel  est  charges  $4,356.%,  equating  expenses 
$21,289.63,  net  operating  revenue  $4,60107, 
and  net  profit  $1348.05.  This  audit  fortha 
shows  a  deficit  for  the  year  1917,  after  charg- 
ing <at  $6,666.34  depredation,  of  $2,854.41, 
and  a  deficit  for  IftLS,  after  charging  off  $15,- 
000.00  depreciation,  of  $8,881.27. 

On  November  12,  1920,  the  Commission  en- 
tered an  order  effective  Ifovember  24,  1920, 
as  follows: 


"Ordered:  1.  That  the  Green  li^t  &  Power 
Company  be  and  is  hereto  permitted  to  file  for 
approval  of  this  Commission  schedules  of  rain 
containing  as  its  maxfmom  rates  applying  to 
Pleasant  BUU  Ijee'a  Summit,  Eterrisoavflle, 
and  Holden  18%  cents  per  kllowatt-hoor,  and 
as  maximum  rates  applying  to  all  the  other 
cities  and  towns  herein  affected,  14%  cents  per 
kilowatt-hour,  and  diargee  for  street  lightiiv 
on  the  basts  of  $1.76  per  60  watt  lamp  per 
month,  an  night  ediedule,  the  schedules  to 
be  80  scaled  that  by  applying  said  schedoles  to 
tbe  service  furnished  during  the  year  1919  to 
the  cities  affected  herein,  the  annual  reveone 
would  be  Increased  $11,500.00,  the  street  Ught- 
ing  service  to  tbe  Olty  of  HarrisonviUe  to  be 
taken  faito  aceonat  when  building  up  the  sdied- 
nles  of  rates,  bat  tbe  matter  of  charging  for 
the  street  lifting  furnished  to  that  city  to  b« 
held  in  abeyance  as  stated  in  the  Commissioa'i 
opinion  herein. 

"Ordered:  2.  That  any  and  all  increases  of 
;  rates  and  charges-  herein  authorized  or  permit- 
I  ted  shall  remain  in  effect  for  a  period  of  thir- 
teen (13)  months  only  from  and  after  the  ef- 
fective date  of  this  order,  at  the  end  of  wtuob 
period  of  thirteen  (18)  montha  such  increasH 
of  rates  and  charges  of  said  Orecta  Ltftt  * 
Power  Company  for  the  serrlee  herdn  de- 
Bcnbed  shall  be  reduced  and  restored  said 
Company  to  the  rates  and  charges  now  on 
file  and  charged  by  said  Company:  Provided, 
that  the  Commission  may  hereafter  by  further 
order  continue  such  increases  of  rates  and 
charges  for  another  or  further  period,  or  oth- 
erwise change  or  modify  the  rates  and  charges 
of  said  Company. 

"Ordered:  3.  That  th«  Green  Idi^t  &  Pow- 
er Company  be  required  to  keep  a  foil  and  ac- 
curate accoont  of  all  the  revenues  and  expens- 
es of  the  plant  and  file  with  thia  Commission 
on  or  before  the  Stb  dsy  of  December,  1921,  a 
full  and  complete  certified  report  thereof,  whidi 
said  report  shall  cover  the  operation  of  tbe 
electric  business  for  the  year  ending  November 
24,  1921,  under  the  increased  rates  and  diaries 
as  herein  anthoriced,  and  shall  be  in  addlti<n 
to  any  other  reports  required  by  law;  and 
that  tiie  Coumdsaion  fully  retain  Jurisdictiwi 
of  tbe  parties  and  subject-matter  hereof  to 
continue,  change  or  modify  the  rates  and  charg- 
es of  said  Oreen  Ught  &  Power  Gompanj  it 
any  time  after  the  effective  date  of  this  order." 

After  tbe  overruling  of  Its  motion  for  a  re- 
Iiearing,  tiiie  GUy  sued  out  a  writ  of  certiorari 
In  the  Circuit  Court  (tf  Cass  County.  Subsc' 
QuenUy  tbe  causa  was  taken  on  change  of 
Tonne  to  the  <Micnlt  Court  of  Henry  Oonnty, 
where  It  was  tried  on  the  record,  evidence 
and  exhibits  Introduced  before  the  Commis- 
sion. In  rendering  judgment  the  court  pre- 
pared and  filed  a  wrlttm  opinion  which  Is 
before  us  in  an  additional  abatract  of  tlie  rec- 
ord filed  on  behalf  ct  the  Ctty. 

Tbe  foregoing  outlines  Uie  case  made. 

[1]  I.  Appellant  PuMlc  Service  Oommis- 
sion  contends  that  the  court  erred  In  bdd- 
Ing  that  the  lease  contract  between  the  Com- 
pany land  the  City  was  one  not  subject  to  th^ 
police  poww  of  tiie  State.  As  stated  on 
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ball  of  appellant  Qreem  Ll^t  &  Power 
Company,  the  Insistence  is  tliat  the  power 
of  the  GommlaBiou  to  prescribe  reuonable 
rates  catmot  be  abrogated  or  stayed  by  mu- 
nicipal ordinances  or  franchise  contracts. 
Substantially  both  contentions  are  the  same, 
both  being  to  the  effect  that  th«  Commission 
has  power  to  establish  rates  for  the  City  of 
UarrisonTlUe,  different  from  or  in  coness  <rf 
those  prescribed  by  the  lease.  This  proposi- 
tion has  heretofore-  been  well  settled  by  this 
court  and  is  no  longer  debatable.  In  State 
ex  rel.  City  of  Sedalia  t.  Public  Service  Com- 
mission, 275  Mo.  201,  201  S.  W.  497,  where 
tbe  Commission  had  raised  water  rates  in 
excess  of  those  established  by  an  ordinance 
of  the  city,  which  ordlnimee  bad  beat  duly 
accepted  by  the  water  company,  it  was  held 
that  tbe  Legislature  cannot  anthorltze  a.  mu- 
nicipal corporation  and  a  public  Bwrioe  oox* 
poratlon  to  make  a  contract  wblcb  will  pre- 
clude the  BOTerelgD  power  of  the  State  from 
fixing  reasonable  ntn  Irseivecttn  of  fiM 
Goatract  At  page  213.  of  276  Mob,  at  page 
499  of  201  B.  Qravea^  3^  in  delivering 
tbe  opinion  for  Division  1  of  tlie  Court,  said: 

"It  is,  however,  dear  tiiat  mider  our  sec- 
tion 5  of  article  12  of  the  Coostitation  of  1876 
(a  section  not  theretofore  fonnd  In  otir  Con- 
stitution) the  Legislatiae  itself  cannot  abrldga 
tbe  police  power  of  the  State.  Nor  can  it  an- 
tborize  a  manldpal  a>rporation  to  make  a  eon- 
tract  abridging  or  limiting  each  police  power. 
Po  that  if,  as  we  have  held,  the  fixing  of  rates 
for  pablic  service  is  an  exercise  of  the  police 
power,  then  under  other  ruling  cited  above 
the  Public  Service  CommisBion  bad  a  right  to 
fix  reasonable  rates  irrespective  of  tbe  alleged 
contract.  Tht  great  weight  of  authority  so 
holds.  Cases  from  a  great  namber  of  states 
vrill  be  fonnd  In  the  brids  for  the  Pablic  Serv- 
ice Commission.  These  disenss  tbe  question 
from  different  angles,  but  reach  the  ssme  con- 
dosi<m.  We  have  preferred  to  rest  tbe  mling 
in  this  case  npon  what  this  court  has  pn- 
vionsly  ruled,  which  mlings  have  been  in  the 
light  of  oar  own  peculiar  constitutional  provi- 
sion. TTnder  it  tbe  sovereign  police  power  of 
the  State  Is  preserved  Intact,  irreEpective  of 
contracts  with  reference  to  rates  for  public 
serrice.  Under  it  no  contract  as  to  rates  will 
stand  as  against  the  order  of  the  PobUe  Serv- 
ice Commission  for  reasonable  rates,  whether 
such  reasonable  rates  be  lower  or  higher  than 
the  contract  rate.  Under  the  Constitution 
and  the  Public  Service  Commission  Act  the 
Public  Service  Commission  (supervised  by  the 
coarta  ss  to  the  reasonableness  of  rates)  is 
exercising  the  police  power  of  the  State  by 
its  delegated  authority  from  tbe  Legislature. 
Its  rates  therefore  eonstitatlonally  and  legally 
supersede  any  and  all  contract  rates." 

To  tbe  same  effect  was  City  of  Fulton  t. 
Puldic  Service  Oommisaton,  275  Mo.  07,  204 
8.  v.  3SS,  InvfAvliv  tdeplume  charges  ex* 
eeedlng  maximums  prescribed  in  a  firancblse 
granted  by  <ity  ordinance^ 

A^tln,  In  Kansas  OXg  Bolt  ft  Nat  Oou  v. 


Kansas  City  Light  &  Power  Co.,  275  Mo.  529, 
204  S.  W.  1074,  where  the  UjEht  company 
agreed  to  supply  electric  ene^  to  idaintiff 
for  a  designated  time  at  designated  rates, 
and  higher  rates  were  subsequently  fixed  by 
the  Commission,  It  was  held  by  this  court  en 
banc  that  the  rate-making  power  of  the  State 
cannot  be  abridged  by  contract  between  a 
public  service  corporation  and  a  private  num- 
nfacturing  corporation. 

These  pronouncements  are  clearly  dedstve 
of  the  queeticm  here  presented.  We  there- 
fore rule  that  tbe  Commission  bad  tbe  power 
to  establish  rates  for  the  City  of  Harrlson- 
vlUe  higher  than  those  prescribed  by  the 
lease,  provided  such  rates  were  reastmaUe. 
Tbe  question  of  reasonableness  we  shall  dis- 
cuss in  the  paragraph  tolloiMiig. 

II.  Appellants  xuge  that  tbe  court  erred 
In  holding  tbat  the  evidence  was  Insofilciait 
to  show  Oiat  the  return  of  the  Company  on 
the  tDvestment  necessary  to  fnmiah  current 
at  HarrisonvUle  was  Inadequate. 

Tbe  record  before  us  shows,  without  con- 
tradiction, that  tbe  plant  of  tbe^  Company 
was  operated  as  an  entirety,  without  regard 
to  a  fixed  portion  tbe  Investment  b^Ing 
<Aarged  to  HarrisonvUle;  ttiat  In  1^  the 
Company  was  paying  greatly  increased  prices 
fbr  coal,  oil  and  all  electrical  supplies;  that 
wages  bad  advanced  materially;  that  after 
charging  off  depredation  the  Company  had 
sustained  a  loss  of  |2,854.41  tor  the  year 
1917  and  of  f8,8S1.2T  for  the  year  1918;  that 
according  to  an  audit  made  by  accountante 
for  the  Company  It  had  earned  from  Janu- 
ary 1,  1919.  to  June  30,  1919,  but  $1,348.55, 
after  paying  operating  expenses  and  Interest 
and  allowing  for  depredation;  and  that  ac- 
cording to  an  audit  made  by  accoimtanta  for 
tbe  Commission,  after  payment  of  operating 
expenses  end  interest  and  allowing  for  de- 
predation, the  Company's  net  profit  was  but 
$8,292.46  for  the  entire  year  of  1919.  Tbe 
book  cost  of  the  property  devoted  to  opera- 
tions, as  established  by  accoimtants  for  the 
Commission,  without  allowance  for  any  go- 
ing value,  was  $402,422.12,  tbe  reproduction 
cost  was  $412,780.80,  and  tbe  net  depreciated 
cost  was  $382,442.05. 

The  report  of  tbe  Commission  as  to  its 
finding  and  conclusions,  adopted  as  a  basis 
for  tbe  order  made,  was  as  follows: 

"Taking  the  net  depreciated  value  of  tiie  plant 

as  sliown  by  tbe  books  and  allowing  10  per 

cent,  of  the  original  cost  for  development  cost 

or  $40,200  and  one-eighth  of  the  operating 

revenue  or  $11,200  as  working  capital  the  val* 

ne  of  the  plant  on  which  the  Company  should 

be  allowed  to  earn  would  be  about  $409,000. 
*  •  * 

"It  appears  tbat  a  fair  valne  of  tbe  property 
for  the  purpose  of  this  case  would  be  $406,000, 
and  that  will  be  used  as  a  tentative  veJue. '  On 
that  value  the  Company  bad  from  tbe  year's 
operation  for  depreciation  and  retom  about 
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t  new  dtr,  that  the  new  city  thoold  not  be 
required  to  share  a  part  of  the  harden  of  the 
extsting  line. 

"Another  point  to  be  considered  In  this  case 
is  the  adjadicatioD  of  the  ogreemeBt  between 
the  aty  of  HarrisonrSIe  and  the  Company  or 
ai^  contract  between  the  Companj  and  any  of 
its  cuBtomers  that  might  give  one  cDBtom«r_or 
class  of  customers  undue  advantages  that  oth- 
ers might  not  enjoy. 

"The  fundamental  or  basic  priadple  on  which 
to  fix  rates  is  that  one  which  will  talte  into  ac- 
count both  the  operating  expenses  and  the 
honrs  use  of  the  equipment  set  to  tax- 

nish  the  service.  Proper  consideration  of  the 
first  item  will  cause  each  customer  to  pay  hit 
portion  of  the  coal,  labor  and  rtmning  cotti 
while  consideration  of  the  second  Item  wHl 
cause  each  customer  to  pay  his  portion  of 
the  fixed  costs  on  the  investment  made  to 
render  the  service.  It  is  due  mostly  to  the 
latter  point  in  question  that  there  is  required 
a  classification  of  the  customer  to  avoid  dis- 
criminatory rates.  As  an  example  a  customer 
using  a  one  horse  power  motor  ten  hours  ,  per 
day  wiD  need  to  pay  only  one-tenth  as  mudi 
per  hoar  tiut  tiie  motor  is  used  as  a  eostomer 
using  a  motor  one  hour  per  day  to  pay  a  fixed 
sum  of  so  much  per  year  to  cover  interest 
and  depreciation  diarges  on  the  machinery  and 
lines  built  to  furnish  the  service. 

"Now  discussing  the  layout  of  the  system 
from  a  physical  and  geographical  standpoint 
the  three  dtiea  I^ee's  Summit,  Holden  and 
Harrisonville  are  situated  at  the  vertices  of 
an  almost  eqtiilaterat  triangle  with  the  city  of 
Pleasant  ^lU  praettcidlT  at  the  intersection  of 
the  tiiree  medians  or  center  of  the  triangle. 
From  feasant  where  the  power  plant  is 
located,  three  transmission  lines  hereafter  call- 
ed main  transmission  lines  are  built  to  the 
three  other  dties  just  named.  Then  from 
the  main  transmission  lines  spur  transmission 
lines  are  built  to  serve  practically  all  other 
dties  and  towns  involved  in  the  case.  So  die 
main  transmission  lines'  from  Pleasant  Hill  to 
the  three  citieB  named  may  be  taken  a  pn^- 
erty  used  to  serve  all  the  dties  and  towns  the 
same  as  the  power  house." 

Further  dlscus&'lng  the  dties  of  Harrison- 
ville Pleasant  Hill,  Lee's  Summit  and  Uai- 
den,  the  Commission  says: 

"These  four  towns  because  of  the  population, 

location,  number  of  customers,  and  such  justify ,  ''^^g 


eiercised,  or  rates  established  whidi  are  un- 
reasonable, and  if  the  order  made  la  not  vi- 
olative of  tbe  Constitution,  or  wanting  in 
coDformit7  to  statutory  authority,  and  is 
supported  by  substantial  evidence,  we  ac- 
c^t  it  as  final.  We  are  of  the  opinion  that 
the  order  here  preset  is  in  conformity  with 
the  law,  is  supported  by  the  evidence,  and  Is 
not  subject  to  Just  criticism. 

For  tbe  reasons  appearing  herein,  the 
Judgment  of  the  Circuit  Court  setting  aside 
the  findings  and  orders  of  the  Public  Service 
Commlsadcm  should  be  reversed.  It  is  so 
ordered. 

JAMES  T.  BLAIE,  C.  J.,  and  WOODSOX, 
GKAVES,  and  WALKER,  JJ.,  concur. 
DAVID  EL  BLAIB,  J.,  not  sitting. 

HIOBSIQ,  J,  (dissenting).  Tbe  contract 
entered  into  b^ween  tbe  Green  Ught  & 
Power  Company  and  the  City  of  Harrison- 
vUle  contained  a  schedule  of  rates  to  be 
Chafed  by  flu  Company  for  residence  and 
bualneBB  booses  during  tbe  terra  of  the  leasft 
Tbls  amtxvA  waa  submitted  to  tbe  pec^le 
of  the  01t7  of  HarriaonvUle  at  an  tiectlm 
held  August  18,  1918,  and  the  same  was  rat- 
ified by  a  majOTlty  of  the  dtisens  voting,  as 
stated  in  the  majority  iQ^lcn. 

We  are  of  tbe  <qpbilon  that  tbe  evidence 
demonstrates  ttiat  no  emergency  existed  jna- 
tifylng  ttie  Commisalon  In  abrogating  the 
contracts  entered  into  by  the  Company  with 
the  City,  notwithstanding  ttie  foct  that  by 
section  10535,  R  S.  1919,  tbe  burden  of  proof 
in  these  proceedings  is  on  rdatw. 

The  r^ht  of  ivivate  contract  Is  safe* 
guarded  by  otur  state  and  federal  Ocmstltu- 
tions.  niere  Is  no  qu^tlon  here  of  tbe  state 
confiscating  tbe  Company's  property.  The 
state,  imder  Its  ptdlce  powOT,  may  not  in- 
crease tbe  rates  fixed  1^  tbe  contracts  in  or- 
der that  the  Company  may  hare  a  reasonable 
Income  from  Its  investment  and  pay  divl- 
dmds  to  its  stockholders.  It  can  only  do 
that,  if  it  cau  In  any  case  relieve  agalnat  a 
contract,  when  It  Is  clearly  shown  that  the 
public  welfare  demands  it  In  the  spedflc 


placing  them  in  one  group.  Generally  speak-  ,  ^  Company  asked  the  Commission  to 
me  the  larger  a   town  becomes  the  longer  i ,  »    i.*         *        j  j  „ 

hours  uae  it  makes  of  the  electric  system  per !  ^^c^ease  Its  rates  "to  meet  thelncreased  cost 
day.  and  that  as  stated  above  is  ooe  of  the  : fuel-  ta^es.  and  wages."   The  purpose  is 

clearly  avowed.  It  would  have  the  Commis- 
sion obligingly  rewrite  the  contracts  with 
Its  patrons  so  as  to  shift  this  increase  In 
the  burden  It  has  solemnly  agreed  to  carry 
onto  the  shoulders  of  the  other  parties  to  the 
contracts,  and  so  enable  the  Company  to 
earn  Its  former  profits. 

There  was  no  finding,  nor  was  there  any 
evidence  to  Justify  a  finding,  that  the  Com- 
pany could  not  continue  to  perform  its  f  unc- 
ttona.  The  burden  was  on  the  Company  to 
prove  that  an  emergency  existed  justifying; 
an  Increase  In  the  rates  tbe  parties  bad  cou- 


two  dsterminlng  factors  in  rate  miHng." 

[i]  The  reasoning  of  the  Cor'mlsslon 
seems  to  us  to  be  sound.  However,  *-'6  are 
not  concerned  with  the  expediency'  or  wis- 
dom of  the  order  made.  Tbe  findings  of  the 
Commlssltm  are  by  statute  made  prima  fa- 
cie lawful,  and  we  will  ascribe  to  them  the 
strength  due  to  a  Judgment  of  a  tribunal 
created  by  the  Legislature  and  informed  by 
experl^ce.  While  the  conduslon  reached  is 
subject  to  review,  nevertbelesB,  if  the  power 
of  tbe  Commission  bas  not  beai  arbitrarUy 
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tracted  should  be  paid.  On  the  coatrary,  the 
evidence  demonstrates  that  there  was  no 
emergency.  In  Louisiana  t.  Louisiana  Wa- 
ter Ga,  P.  U.  B.  i»iSR,  774,  loe.  dt  778,  our 
Commlsdon  aald: 

"While,  as  above  stated,  we  hold  On  Commis- 
Bion  possesses  tbe  requisite  power,  yet  it  is 
undoubtedly  true  that  increasing  tbe  rates  above 
the  price  at  which  a  company  solemnly  agreed 
to  famish  its  commodity,  and  in  return  for 
which  it  received  a  permit  to  use  the  streets 
and  a  practical  monopoly  of  the  business,  shonU 
not  be  done  l^htiy  nor  nnlesa  the  puUic  ii^ 
terest  is  threatened  In  some  way  U  tbe  ex> 
isting  rates  are  allowed  to  continne.  It  Is  en- 
tirely from  this  standpoint  of  the  public  in- 
terest that  state  regolation  of  public  utilities 
has  been  attempted.** 

In  Southern  Iowa  Electric  Go.  r.  Olty  of 
Charlton,  2S&  IT.  S.  6S9,  41  Sup.  Ot  400,  66 
L.  Ed.  — ,  the  late  Chief  Justice  White,  de- 
livering the  (pinion  of  Oie  court,  said: 

"Two  propositions  are  indisputable:  (a) 
That  although  the  goremmental  agencies  having 
authori^  to  deal  with  the  subject  may  fix  and 
uiforce  reasonable  rates  to  be  paid  public  util- 
ity corporations  for  the  services  by  them  ren- 
dered, that  power  does  not  include  tbe  right 
to  fix  rates  which  are  so  low  as  to  be  confisca- 
tory of  ibe  proper^  ot  such  corporations  [cit- 
ing cases];  and  (b)  that  where,  however,  the 
public  service  corporations  and  the  governmen- 
tal agemdes  dealing  with  them  have  power  to 
contract  as  to  rates,  and  exert  that  power  by 
fixing  by  contract  rates  to  govern  during  a 
particolar  time,  the  enforcement  of  such  rates 
is  controlled  by  the  obligation  resulting  from 
the  contract,  and  therefore  the  question  of 
whether  such  rates  are  confiscatory  becomes 
immaterial  [citing  eases].** 

The  dtizens  ot  HarrtstHiville  contend  that 
the  order  of  the  Commission  Is  a  violatitm  of 
the  terms  of  their  contract  and  a  confisca- 
tion of  their  property  without  compensation 
in  contravention  of  the  guarantees  of  the 
federal  Constitution.  The  agreed  facts  bring 
this  case  within  the  second  proposition  stat- 
ed by  the  learned  Chief  Justice.  This  Is  a 
federal  qnesttCHi,  and  that  decision  la  oca- 
trolling. 

The  Company  and  the  citizras  of  Harrl- 
BMiTille  voluntarily  entered  into  a  contract 
fixing  the  rates  to  be  paid  by  them  for  cur- 
reat  to  be  furnished  by  the  Company  at  cer- 
tain stipulated  rates.  CwSscatlon  Implies 
the  taking  of  property  against  one's  will 
ndthout  Just  oompensaUtm.  Insistence  upon 
tile  perfinmanoe  ot  a  lawful  contract  vol- 
untarily entered  Into  cannot  be  viewed  as 
confiscation.  This  case  differs  from  State  ex 
rel.  V.  Pub.  Serr.  Comm.,  £176  Mo.  201,  204 
S.  W.  497.  In  that  case  the  state,  reqpresait- 
tng  the  mtmldpidity,  consented  to  change  tbe 
stipulated  rates.  In  Fawbusha  v,  Pawhuska 
OU  Co.,  250  U.  &  304,  89  Sup.  Gt  626,  63 


Ed.  1064,  Mr.  Justice  Tan  Deranter  quoted 
from  New  Orleans  t.  N.  O.  Waterworks  Co, 
142  U.  S.  7%  12  Stlp.  Ot  142,  35  U  Ed.  943, 
as  follows: 

"In  this  ease  the  city  has  no  more  right  ts 
daim  an  Immnnity  for  Its  cootrset  with  th« 
Waterworks  Company  than  it  wonld  have  had 
If  such  contract  had  been  made  directly  with 
the  state.  The  state,  having  authorized  such 
contract,  might  revoke  or  modify  it  at  its  i^eas- 
nre." 

The  contract  from  whldi  the  Company 
se^  to  escape  is  not  one  ent»«d  Into  wttb 
Qie  Olty  of  HarrlsaavIUe  In  Its  corporate  ca- 
pacity, as  in  State  ex  r^.  City  of  SedaUa 
T.  Pub.  Serv.  Comm.,  276  Mo.  201.  2M  & 
W.  497,  but  la  a  private  contract  between 
the  Cbnqtany  and  the  dtizoiB  of  Harrisoo- 
Tllle  for  lighting  their  private  resid^ces 
and  business  houses,  and  is  protected  by  our 
state  and  federal  Constitutions.  It  may  be, 
as  contended,  that  the  Company  is  not  mak- 
ing Its  customary  profits  and  will  not  be  able 
to  declare  its  usual  dividends  unless  the 
rates  stipulated  la  Hie  contract  are  increas- 
ed, but,  onfortnnately,  that  Is  true  In  til 
lines  of  buBineas.  That  fact,  however,  does 
not  authorize  the  Public  Service  Commission 
to  rewrite  the  private  contract  solemnly  Al- 
tered into  between  the  contracting  poitlei 
and  insert  thwein  terms  not  agreed  to  b; 
the  citizens  of  Harrlsonvllle.  I  therefore 
respectfully  dissmt  from  the  majority  opin* 
ion. 


KI8LING  V.  YODER.   (No.  21502.) 

-    (Supreme  Court  of  Missouri,  in  Bane. 
Dee.  SO,  1921.) 

1.  Deeds  «==>2ll(t)— Evidenoe  held  to  prm 
exeostlea  of  desd  dnrtng  Isuaa  delaslos. 

In  grantor's  action  to  set  aside  deed  t» 
sister's  husband,  evidence  Md  to  prove  that 
grantor  executed  the  deed  during  an  insut 
delasion  that  his  kinsfolk  were  seeking  to  in- 
jure him. 

2.  Caaoellatln  of  lastmaiaHts  »g»59"  Tnstw 
•xmalsflolo  set  entitls4ts  allowaaos  forpa^ 
■aaent  improvoaeals. 

Grantee  who  induced  grantor  to  cMivey  lud 
while  suffering  from  insane  delusions  as  to 
his  Irinsfolk  injuring  him,  Aeld  a  trustee  ex 
maleficio  and  not  entitled,  od  cancellation  of 
deed,  to  sn  allowance  for  permanent  improre- 
ments. 

3.  improvemasts  ^a-4tatstoi7  riglit  te  it- 
lawaaes  far  pemaaeit  inprovsMaats  appM 
aaly  to  aottaa  la  sleelaaat. 

The  right  to  an  allowance  fOr  pennaBeat 
improvements,  under  B«v.  Bt  ISld.  I  18U  ti 
seq.,  applies  only  to  aetioas  fa  ejectment. 


^ssFer  ether  eumm  see  same  tivle  and  KKT-NUMBBR  in  all  K^-Humbwea  Dlgeets  and  ladesea 
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4.  CtMallatlH  of  liiframaiti  TiBO  MUt  fn 
gtod  faith  may  be  nInburMd  oaaoMIng 
deed  for  mental  Inoompeteaoy. 

In  action  to  «ancel  deed  on  gioand  of  niin- 
tal  iscaiweity,  tbe  triid  court  hu  JnriaAetlon 
to  diepoM  of  aU  tht  Isniea  in  the  ease  and  to 
allow  tbe  defendant  the  Talne  of  all  permanent 
improvements  made  by  him.  If  made  In  good 
faith  and  in  the  honest  belief  that  he  had  good 
title  to  the  land. 

5.  Appeal  and  error  «»30l  —  Allowance  for 
permanent  improvements  in  action  to  oanoel 
deed  not  ooasldorod,  where  no  complaint  waa 
made  In  motion  for  new  trial. 

In  action  to  cancel  deed,  where  plaintiff 
made  no  complaint  in  tbe  motion  for  new 
trial  of  allowance  to  defendant  for  permanent 
improvementa,  the  action  of  tbe  court  in  mak- 
ing such  aUowance  cannot  bo  conaidered  on 
appeal. 

Appeal  from  Circuit  Court,  Onene  Gonnty ; 
Gay  D.  Klrby,  Judge. 

Action  by  Albert  KlsUng,  by  goaidian.  Joe 
Kempt  against  Vnd  Xoder.  From  JndgiDaent 
rendered,  both  perties  appeal.  AfBrmed  In 
part,  and  In  part  raveraed  and  remandedt 
with  dlrectloniL 

Frank  B.  Williams,  of  Springfield,  and 
Horace  Ruark,  of  Neosho,  for  Klsllng. 

A.  R.  Dunn  and  O.  L.  GraTens,  both  of 
Neosho,  for  Toder. 

HIGBEE,  J.,  mis  cause  was  heard  In 
division  1  of  this  court  and  assigned  to  Com- 
missioner BBOWN,  whose  report  clearly 
states  the  facts.  WOODSON  concur- 

red in  the  commissioner's  report;  J.  T. 
BLAIB  and  GRAVES,  J  J.,  dissented;  EIr 
DER,  J.,  not  sitting.  There  being  no  opin- 
ion, the  cause  was  transferred  to  the  court 
In  banc.  The  report  of  the  learned  commlB' 
slwier  is  M  follows: 

"This  la  a  snit  bi  equity  to  cancel  and  set 
aside  a  deed  of  conToyance  of  110  acres  of 
land  In  Newton  connty.  executed  by  plaintiff 
to  the  defendant,  dated  October  28,  1912,  and 
for  an  aeeomiting  of  the  rents,  profits,  and  pro- 
ceeds of  said  land  charged  to  have  been  receiv- 
ed and  appropriated  by  defendant,  and  also 
for  certain  personal  property  of  plaintiff  de- 
scribed in  the  petition  and  alleged  to  be  the 
property  of  plaintiff  and  to  bare  been  unlaw- 
fully taken  and  converted  to  his  own  use  by  the 
defendant 

"It  further  states  that  the  defendant  was  the 
husband  of  plaintiff's  eister;  that  the  plain- 
tiff had  lived  with  them  many  years;  that  the 
plaintiff  trusted  him  implicitly,  and  thnt  be 
had  fnll  charge  of  plaintiff's  busineBs  affairs 
and  property;  that  for  a  long  time  prior  to 
said  date  the  plaintiff  was  of  weak  mind  and 
incapable  of  managing  his  own  affairs,  and  was 
dominated  and  controlled  by  the  stronger  will 
of  defendant  and  his  wife,  until  at  said  date  he 
was  insane  and  afflicted  with  delusions  and 
hallndnatlona;  that,  taking  advantage  of  said 


8.W.) 

mental  condition,  and  1 
contrcd,  defendai^  cau 
plaintiff  to  make  said  d 
withont  eonsidexation  a 
tiff's  title;  that  defend 
•aid  land,  and  proceede< 
to  collect  the  rents  an« 
the  yearly  value  of  $S 
property  so  taken  (wh 
waa  worth  about  92,000. 

"Hm  answer,  after  th> 
in  snbataDce,  that  tbe  d 
constdentimi  of  |6.800^ 
mitting  the  plaintiff  to 
nently  with  defendant  ai 
cost;  the  defendant  sh< 
tiff  with  all  the  necess 
such  money  as  he  might 
quire  of  defendant,  al 
agreed  between  them,  a 
record  at  the  special  ii 
plaintiff;  that  the  plain 
mind)  and  perfectly  frei 
and  did  control,  all  Us 
wiUiont  the  aid  of  any 
fendant  has  at  all  times 
fully  performed  all  the  t> 
ment,  and  for  six  yeara 
possesaion  and  enjoymei 
asserting  his  ownership, 
maklDg  valuable  improvi 
of  several  thousand  doll  ' 
in  reliance  upon  his  t  I 
without  any  daim  on 
wherelv  the  idaintiS  is  ei  i 
title  ss  againat  his  said  : 

"It  aska  that  the  com 
ant  to  be  the  absolute  o  ' 
that  the  plaintiff  haa  no  i 
as  to  audi  portion  of  sale  • 
as  the  court  shall'find  dn 
of  said  agreement;  and  ti  i 
find  the  plaintiff  entitied 
said  deed,  the  defeudsnt  : 
reasonable  Value  of  sue 
for  the  reasonable  value  : 
tores,  and  services  usdc 
to  tlM  timi  plaintiff  was  i 
for  general  affirmative  j  i 

"The  cause  was  duly  ta 
ue  to  the  circuit  court 
where,  upon  trial,  the  cc  : 
ment  and  finding  that  at  1 : 
tion  and  date  of  said  dee  I 
Unsound  mind  and  incapi  I 
tbe  nature  and  effect  of  '. 
fendant  had,  since  that  1 1 
improvements  on  said  li 
f 1,000;  and  that  the  valv  < 
and  profits  Is  ¥300.  The 
as  fdlowa: 

'"Wherefore,  It  Is  on  I 
decreed  that  tbe  said  de<i 
1912,  purporting  to  convi 
to  the  defendant  tbe  forei; 
be  set  aside  and  for  ni 
tbe  plaintiff  recover  of  am 
the  possession  thereof,  ani 
titution  issue  therefor,  ai: 
clared  and  established  in 
a  Uen  against  said  lands  fi 
the  value  of  said  fanproi 
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■pedal  ezecadoD  issae  to  enforce  laid  lien, 
and  that  plaintiff  recover  from  defeodant  bis 
coita  in  this  canie  Incurred  and  ezpeoded.' 

"Both  parties,  after  the  neceasarr  ateps  in 
the  trial  court,  bare  appealed  to  this  court. 
The  only  questions  raised  relate  to  the  propris- 
tr  of  the  jndgment  upon  the  facta  in  evidence; 
the  plaintiff  appealing  from  the  allowance  to 
the  defendant  of  $1,500  for  improvemeDta  and 
refusing  an  accounting  as  asked,  and  the  de- 
fendant from  the  provision  of  the  judgment 
canceling  the  deed. 

"The  deed  in  question  is  a  warranty  deed  in 
ordinary  form  made  on  October  28,  1912,  and 
purports  to  convey  the  110  acres  of  land  in 
NewtOD  county  here  in  question,  with  the  usual 
covenants  of  warranty,  for  the  consideration  of 
$6,300.  The  grantor  (plaintiff)  is  described  as 
a  single  man.  It  was  acknowledged  on  the 
day  of  its  date  before  the  probate  Judge  of 
Newton  county  at  Neosho,  and  filed  for  record 
on  October  2S,  1913.  There  seems  to  be  little 
question  about  the  facts  upon  Trtiich  the  find- 
ings of  the  court  were  predicated.  Albert  Kis- 
ling,  tbe  plaintiff,  was,  at  the  time  of  the  con- 
veyance, about  40  yeara  old,  and  the  farm  in 
question  had  been  the  homestead  of  his  father 
and  of  his  mother,  who  survived  her  husband, 
and  had  come  to  him  by  devise  from  her,  and  he 
had  resided  on  it,  farming  it  himself,  the  most 
of  the  time.  One  of  his  brothers  (Godfrey) 
had  become  insane  and  was  sent  to  an  asylum. 
After  bis  mother's  death  one  of  his  sisters  kept 
house  for  him,  but  she  married,  and  he  then 
lived  alone,  doing  his  own  housekeeping.  He 
was  tidy  in  habit  and  usually  clean-shaven. 
During  this  time  he  formed  the  acquaintance 
of  one  Adele  Buechner,  a  young  woman  of  tbe 
neighborhood,  who  was  afterward  the  com- 
plainant in  the  proceeding  in  tbe  probate  court 
in  which  he  was  adjudged  to  be  of  unsound 
mind.  Mr.  Kempt  was  appointed  his  guardian, 
with  his  brother  Samuel  Kisling  and  his  broth- 
cr-in-Iaw  Mr.  Eck  as  sureties  upon  his  guard- 
ian's bond.  His  acquaintance  with  Miss  Buech- 
ner was  Bucli  that  after  her  removal  with  her 
family  to  Iowa  he  addressed  her  in  letters 
written  for  him  by  his  sister,  the  wife  of  the 
defendant,  as  his  sweetheart,  ami  urged  her 
to  come  to  Missouri  and  marry  him.  He  was 
unable  to  write,  though  he  could  Bign  his  name. 

"As  early  as  1910  be  became  obsessed  with 
the  idea  that  his  relatives  were  endeavoring  to 
poison  him  so  that  they  might  have  his  prop- 
erty. This  be  told  to  numerous  persons  who 
testiGed  in  tbe  case.  Flis  habits  changed.  He 
became  untidy,  permitting  his  hair  and  whis- 
kers to  grow  uncared  for.  and  paid  little  atten- 
tion to  his  dress  or  to  the  care  of  his  person. 
Judging  from  the  number  of  witnesses  who  tes- 
tified to  conversations  with  hiiu  on  that  sub- 
ject, it  must  have  been  well  grounded  in  his 
consciousness.  The  first  of  his  letters  to  Miss 
Buechner,  written  December  17,  1912,  says  he 
has  still  been  able  to  take  care  of  the  stock; 
had  about  35  acres  plowed  for  spring  crops; 
bis  wheat  is  looking  fine;  and  that  he  liked  to 
hear  the  talking  machine  for  it  made  nice 
music.  On  May  14,  1913,  he  again  writes  to 
her.  He  asks  for  her  pLone  number,  and  says 
that  if  there  is  none  at  her  house  to  give  him 
that  of  one  of  ber  neighbors,  so  that  if  he 
should  want  to  come  he  could  call  them  up  and 
they  could  tell  her.    On  the  17th  of  the  same 


month  he  wrote  that  he  was  not  very  weD,  but 
had  to  work  whether  able  or  not,  and  'don't 
like  to  take  tbe  trip,'  and  aaked,  'Why  can't 
yon  come  if  you  wont  to  be  my  sweetheart  for 
tbe  rest  of  my  life  I  will  make  a  home  for  yoo,' 
and  reminds  her  that  she  is  the  first  girl  he 
ever  fell  in  love '  wiUi  and  that  he  tliinks  it 
would  be  best  for  him  to  get  married,  'and  when 
I  get  sick  I  would  have  some  one  to  care  for 
me  and  I  think  it  would  be  best  for  you,'  and 
proposed  to  send  her  the  money.  On  June 
2d  he  again  writes,  urging  her  to  come,  telling 
her  that  he  has  a  good  farm  and  money  in  the 
bank  and  is  going  to  build  a  house  as  soon  as 
he  gets  married,  and  if  she  wants  to  be  his 
wife  to  come  and  help  him  harvest  his  wheat 
and  bring  one  of  her  brothers;  that  if  she  can- 
not get  ready  at  once  to  get  one  of  the  boyi 
to  come.  On  Jane  21st  be  wrote  again,  urging 
her  to  come,  and  reminding  her  that  she  knows 
he  con  make  a  good  home  for  her,  and  prom- 
ising to  pay  her  expenses  if  she  should  not 
desire  to  stay,  telling  her,  among  other  things: 
'Some  of  my  folks  would  like  to  see  me  die. 
I  think  they  would  like  to  get  my  farm  and 
money.'  He  also  says:  'I  did  not  like  to  tell 
you  about  this  trouble  for  I  thought  you  would 
not  believe  it  for  there  is  quite  a  number  of 
my  neighbor  feels  sorry  for  me  one  told  me 
that  I  should  get  merit  and  this  trouble  would 
all  stop  for  I  believe  that  myself  for  I  would 
have  somet>ody  for  proof  for  tbe  put  the 
medisou  in  my  water  well  I  took  a  drink  of 
water  some  weeks  ago  and  got  very  sick  bo  you 
know  that  is  very  bad  for  me  to  work  on  my 
farm.*  We  do  not  attempt  to  reproduce  the 
spelling,  except  in  the  last  quotation.  ^Uss 
Buecbner  testified  that  these  letters  were  writ- 
ten in  answer  to  letters  of  ber  own,  and  that 
Mrs.  Toder,  at  whose  solidtatioQ  she  instituted 
the  inquiry  as  to  plaintiff's  aanlty  in  the  probate 
court,  informed  her  tiiat  in  writing  them  she 
had  acted  as  amanuensis  for  her  brother.  They 
all  bore  the  Sarcoxie  postmark.  This  informa- 
tion is  the  first  intimation  she  had  ever  received 
of  the  plaintliF's  illiteracy.  They  were  all  in- 
troduced over  the  defendant's  objection  as  to 
the  insufficiency  of  their  identification  in  the 
evidence. 

"The  defendant  produced  quite  a  number  of 
witnesses  who  testified  that  at  and  before  the 
time  of  the  execution  of  this  deed  the  plaintiff 
was  careful  in  his  business  and  a  good  bar- 
gainer. They  also  produced  John  Yoder,  a 
son  of  defendant,  15  years  old  at  tbe  time  of 
the  trial  and  9  years  old  at  the  time  of  tbe  ex- 
ecution of  the  deed.  He  said  that  after  the 
return  of  his  father  and  Unde  Albert  from 
Neosho,  where  the  deed  was  made,  he  heard  a 
conversation  between  Albert  and  bis  mother 
about  the  making  of  the  deed.  'He  said  to  ma 
he  would  deed  the  place  to  pa,  nnd  pa  and  ma 
was  to  keep  him  as  long  as  he  lived  and  furnish 
him  in  money  and  clothes.'  The  witness  also 
said:  'Once  Albert  said  to  my  father,  "You 
take  this  deed  to  Neosho  and  have  it  recorded." 
He  said  if  he  didn't  it  would  have  to  stay 
there  a  year  in  the  recorder's  office.  My 
father  went  the  next  day  and  took  it  down 
there.  I  think  that  was  in  1913.'  As  a  matter 
of  fact,  somebody  did  take  the  deed  to  Neosho 
and  filed  it  for  record  on  the  very  anniversary 
of  its  esecution  and  acknowledsment.  This 
witness  could  not  tell  the  year  in  which  he 
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bimsdf  mu  bon  or  the  age  of  Ui  motiier.  He 

did  Dot  know  wbj  they  did  not  want  to  leave 
the  deed  at  the  recorder's  office.  He  said  he 
heard  the  echoolboys  talking  abont  their  trying 
to  poieon  Uncle  Albert.  He  never  heard  Uncle 
Albert  lay  anything  abont  the  poiaon  until  a 
year  or  two  after  the  ^ed  was  made.  He  waa 
about  six  years  old  when  the  first  conversation 
he  heard  oeearred.  Aboat  a  year  after  that 
some  of  them  said  Albert  was  crasy;  he  thinks 
that  was  after  he  told  hfs  father  to  have  his 
deed  recorded.  Pnrsaiog  the  sahject,  he  said: 
There  are  three  rooms  in  onr  house.  The 
first  conversation  was  In  the  sitting  room.  I 
don't  know  for  sore  whether  father  was  in  the 
room.  I  was  there.  My  mother,  Albert,  and 
myself  were  all  sitting  there;  it  was  in  the 
evening  after  darlc  It  waan't  the  same  day 
th^  got  back  home,  a  few  days  later.  Albert 
started  the  eonveraation.  He  was  telling  my 
mother.  It  was  after  the  deed  was  made.  Said 
he  went  to  Neosho  and  made  the  deed.  When 
he  told  her  the  agreement,  she  said  it  was 
all  right  I  dottt  know  whether  she  seemed 
pleased  or  that  she  said  anything  that  indicated 
she  was  pleased  or  that  she  was  sorry.  He  just 
mentioned  it,  that  is  all.  I  don't  remember 
whether  pa  came  in  after  they  had  been  talking 
or  not  ^e  next  talk  was  about  a  year  after 
that  It  was  in  the  kitchen  aboot  7  o*do^  la 
the  evening;  we  was  all  there  eating  supper. 
Albert  first  mentioned  the  matter.  He  told  pa 
to  take  the  deed  down  and  have  it  recorded; 
if  he  didn't,  it  would  have  to  stay  there  a  year. 
My  father  said  he  would  do  It.  He  seemed  to 
understand  what  Albert  meant  I  did  not 
That  was  all  the  conversation  there.  These 
two  conversations  are  ell  I  ever  heard  Albert 
take  iwrt  in.  I  didn't  hear  father  or  mother 
talk  aboat  it  when  Albert  waa  aronnd.  If  I 
ever  talked  with  my  father  or  mother  about  it 
I  don't  remember  It.'  It  was  admitted  by  ev- 
erybody that  none  of  them  had  ever  attempted 
to  poison  Albert.  Some  of  them  ate  of  the 
sonp  and  drank  of  tbe  wine  that  had  made  him 
sick,  and  felt  no  ill  effects  from  it. 

"Fred  Toder  testified  that  he  was  then  living  i 
on  the  Albert  Kisling  place.  He  denies  that 
he  had  told  Sam  KiMng  that  he  didn't  want 
Albert  KisUng  to  deed  that  land  to  bim,  and 
that  he  didn't  want  that  deed  because  Albert 
wouldn't  last  very  long,  or  that  the  making 
of  the  deed  would  save  probate  expenses,  to 
all  of  which  Sam  KisUng  had  testified  in  be- 
half of  plaintiff.  He  also  said  that  in  answer 
to  an  inquiry  from  tbe  guardian  be  told  him  he 
had  a  deed  for  the  place  and  it  was  between 
bim  and  Albert;  that  he  and  Albert  were  In  a 
contract  that  he  was  *to  give  him  bis  board  and 
dotUng  and  pay  him  money  from  time  to  time 
when  he  needed  it  and  make  a  home  for  him 
all  hia  lifetime.  I  don't  know  anything  I  said 
to  Kempf  about  probate  expenses  at  that  time. 
I  don't  rememlMr  telling  Kempf  anything  about 
paying  expense!  of  Albert  when  he  was  ad- 
judged insane.  I  think  Kempf  told  me  he  was 
paying  |ldO  for  Albert's  expenses  at  Nevada. 
I  tbink  I  told  him  it  wasn't  enough;  that  be 
oQi^t  to  pay  more.*  He  aald:  *I  dont  think 
I  tolA  Kampf  that  I  dldnt  want  the  land  or  that 
I  was  going  to  deed  it  back  to  Albert  at  any 
time.  I  think  the  conversation  I  bad  with 
Kempf  OGcorred  at  tha  time  he  tM  the  pw- 
Bwial  property.' 


T.  TODEB 
S.W.> 

"We  wm  nakc  fartl 
mony,  If  necessary,  aa 

"1.  The  real  qneation 
Albert  Klsllng  was  of  sc 
when  he  made  the  dec 
other  questions  are  sul 
that  his  weak  mind  ren 
contracting  and  managii 
liiated  and  controlled  by 
and  bis  wife,  and  that 
advantage  of  his  power 
mental  condition,  caused 
in  questioB,  which  was 
eration  to  support  it 
not  only  mental  incapad' 
tiff,  but  charges  fraud  01 
In  availing  himself  of  tfa 
ing  the  deed.  In  almo 
dmraeter  fraud  la  a  com 
wrong  upon  which  it  n 
every  case  where  the  abi 
or  Intellectual  ability  to  < 
and  quality  of  tbe  tra 
one  who  deliberately  cl 
the  purpose  of  profiting 
ing  wesknesBes:  and  egui 
these  fraudulent  elemen 
found.  It  does  not  leave 
of  tbe  cunning  and  stro: 

"With  these  prindples 
low  tliia  transaction  aa 
record.    Whatever  Its 
known  to  and  partidpat 
wife,  the  plaintiff's  sisti 
which  it  was  done  are  p 
mony  of  the  boy  John  Y- 
talk  between  the  defends 
1912,  aa  follows:   'He  1 
deed  the  place  to  pa,  an 
keep  him  as  long  as  he  1 
in  money  and  clothes.'  1 
after  the  plidntitF  and  his 
Neosho,  where  the  deed  w 
does  not  remember  the 
two  months  of  that  year 
of  the  deed,  so  that  we  a 
elusion  that  she  knew  all 
the  transaction  from  the 
ders  were  careful  to  kee] 
eye  of  the  public,  for  the] 
for  a  year  and  recorded  it 
sary,  because  had  they  w( 
law  required  that  the  reco; 
his  office  open  to  public  ii 
year,    Mr.  Sam  KisUng 
told  him  that  be  told  the 
of  filing  the  deed  not  to  h 
the  statement  fits  so  well 
transaction  tiiat  it  recom 
credence.   Whether  true  • 
facta  show  the  Intcftion  0 
It  should  remain  secret, 
laws  requires  pubUdty,  a 
result  of  carelesanesa,  but 
erate  design,  is  neceasaril 
suspidoD. 

"Mrs.  Toder,  knowing  wi 
ing  to  her  son's  testimony, 
months  to  write  letters  f  0 
Hlas  Bnechner  to  leave  her 
to  Newton  cotmty,  an 
Through  Mrs.  Yoder  he  te 
that  he  will  make  a  home  f 
brother  can  have  a  home  w 
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boDd  one  as  bood  as  he  sets  married;  of  hla 
Ut«  stock;  tbat  for  two  years  be  bad  been 
boaxdinv  wltlt  I^td,  bat  wanted  a  homa  of  Ua 
own,  but  don't  know  wbetber  be  wUl  bow  wbeat 
unless  she  makes  up  her  mind  to  come.  In  a 
letter  written  to  her  on  July  30, 1913,  leaa  than 
eieht  months  after  the  execution  of  the  deed 
he  writes:  'I  have  been  very  sick  at  different 
times  as  mnch  as  I  can  find  out  it  is  done  by 
my  kinfolka  the  Doctor  tella  me  it  could  cause 
blood  poison.  Some  of  my  folks  would  like  to 
aee  ms  die  I  think  they  wwld  like  to  get  my 
farm  and  money,*  and  ealla  for  help  and  tells 
her  that  they  put  medicine  in  hla  welt;  that 
he  took  a  drink  and  got  very  aick. 

"We  mention  these  tbings  to  show  durinf 
the  year  succeeding  the  execution  of  this  deed 
the  Idea  that  the  plaintiff  was  being  poisoned 
by  his  kinsfolk;  that  they  had  designs  on  his 
life;  that  he  waa  afraid  of  them;  that  he  thinks 
if  he  should  get  married  his  trouble  would  end; 
and  that  Mrs.  Yoder,  Instead  of  discouraging 
the  delusion,  asaisted  him  in  telling  tbe  plain- 
tive  atory.  The  theory  of  the  guardian  i«  tbat, 
at  tbe  time  this  conveyance  was  made,  the 
plaintiff  was  obsessed  with  an  insane  terror 
that  his  life  waa  in  danger  from  his  relative^ 
that  they  put  poison  in  bis  food  and  drink 
and  scattered  it  upon  his  premises;  be  wore 
a  doth  over  hia  face  to  protect  his  lungs  from 
its  fumes;  that  this  condition  existed  in  full 
development  wiUiin  a  month  after  the  ezeontion 
of  the  deed;  and  tbat  it  was  a  matter  of  com- 
ment in  tbe  Yoder  family  la  shown  in  these 
lettera.  That  it  was  a  subject  of  comment 
among  tbe  children  at  school  is  shown  by  the 
testimoBy  of  the  boy.  Its  existence  at  some 
time  after  the  execution  of  the  deed  Is  admit- 
ted; that  it  was  an  insane  delusion,  unfounded 
on  any  fact,  is  also  admitted  by  both  sides  in 
argument.  The  lettera  tend  to  show  that  the 
Yodera  did  not  discourage  him  in  thia  belief, 
and  that  when  they  were  written  the  fear  had 
grown  to  a  specter  which  ao  dominated  bis  life 
tbat  he  did  not  Imow  or  realize  that  be  had 
parted  with  the  home  which  he  was  offering  to 
his  old  sweetheart  when  she  should  become 
his  bride.  It  is  evident  that  Mrs.  Yoder,  tbe 
writer  of  these  letters,  did  not  anticipate  such 
.a  consummation,  and  one  cannot  read  their 
plaintive  calls  without  connecting  them  with 
bcT  return  to  Newton  county  to  secure  bis  in- 
careeration  and  treatment  In  the  asylum  at 
Nevada.  It  wouM  be  a  moral  wrong  to  believe. 
In  the  face  of  this  evidence,  that  this  obsession 
sprang  to  full  maturity  between  the  date  of  this 
deed  and  the  beginning  of  this  interesting  cor- 
respondence on  December  17,  1912,  about  a 
month  and  a  half  afterward.  We  are  compelled 
to  the  condusion  that  at  the  time  of  the  exe- 
cution of  the  deed  this  cmdition  of  his  mind 
waa  at  its  height.  We  alao  find  nothing  in  it 
to  aliake  the  probability  of  the  tmtb  of  tbe 
brother'a  teatimony  that,  when  confronted  with 
tbe  existenoe  «f  th«  deed,  the  defendant  eaid: 
The  boy  is  not  going  to  last  very  long.  The 
boy  was  pretty  weak  and  I  didn't  think  he 
would  live  very  long  at  that  time.  He  was 
in  pretty  bad  afaape.  He  said  it  would  be  kept 
out  of  probate  court  and  he  would  do  the  right 
thing  with  the  rest  of  the  heirs  on  this; 
*  •  *  would  aava  these  expenses  for  taxes 
and  probating  it'  It  was  very  natural  that, 
aa  tima  passed  and  Albert,  though  he  atill 


lived,  got  worse  of  his  malady,  defendant  and 
his  wife  ahoald  feel  their  burden.  While  th^ 
evidently  received  two  crops  of  iriwat  fnm 
the  harvest  of  ldl2  and  1933,  amounting  In  aO 
to  more  than  900  bu^els,  Albert  failed  to  woA 
the  farm  during  the  next  two  seasons,  and  that 
their  desire  to  ahake  hifu  off  should  suggest  an 
insane  asylum,  for  whidi  he  proved  to  be  wdl 
qualified,  fits  naturally  into  Uiis  history. 

"Miss  Buechner  seems  to  be  the  only  person 
who  took  an  honest  interest  in  liis  welfare,  and 
it  la  creditable  to  her  that  i^e  should  devote, 
not  only  her  time,  but  tbe  money  neeeaaary  to 
pay  her  personal  expensea,  to  hia  welfare 
While  Mrs.  Yoder  took  an  actirs  interest  in 
encouraging  Miss  Buefdiner,  neither  she  nor  her 
husband  took  enough  interest  in  their  brotbei 
to  attract  them  to  the  courthouse.  We  can 
understand  their  reluctance  to  testify  on  either 
side  of  such  a  controvert.  While  a  delicate 
suggestion  was  made  by  the  guardian  to  tbe 
defendant  that  he  mi^t  be  indined  to  pay  tlu 
ozpenaea.  It  met  no  Eeaponaa. 

"This  cause  was  tried,  or  rather  the  trial  be- 
gan,  January  30,  1919,  and  ended  on  Febroaty 
1st  It  was  tried  by  the  defendant  on  as 
amended  answer.  The  date  of  the  filing  of  t\tt 
is  not  mentioned  in  the  record,  but  Mr.  Ssx 
Kisling  testified  that  he  bad  never  heard  of  tbe 
claim  that  tbe  consideratiott  upon  which  tht 
deed  was  founded  was  an  agreement  for  the 
support  <^  the  grantor  until  aboat  two  we^ 
before  the  triaL  ^e  deed  waa  silent  on  that 
subject  and  no  agreement  which  might  attrart 
the  attention  of  a  wonld-be  purchaser  or  lusd 
the  land  seems  to  have  been  suggested  during 
tbe  entire  six  years  or  more  after  the  deed  was 
executed.  While  the  transaction  might  have 
been  an  honest  one  tainted  only  with  ignorance, 
such  concealment  ia  a  badge  of  fraud  which 
calls  for  explanation.  As  a  matter  of  fact,  the 
deed  was  absolutely  without  consideration  and 
depended  tor  its  eidatenee  upon  aa  insane  ob- 
session of  one  vrtiose  insani^  was  rapidly  be- 
coming, if  it  had  not  already  beeome,  absolote. 

"An  examination  of  the  many  authorities  dt- 
ed  the  defendant  baa  saggeated  nothhv 
which  would  enable  ns  to  uphold  the  transac- 
tion. 

"2.  Recapitnladng  the  facts  which  are  either 
admitted  or  remain  nndenied  in  the  record: 
Mrs.  Yoder  waa  one  of  seven  brothers  and 
sisters  of  the  unmarried  and  childless  plabtiS, 
who  would  in  all  probability  inherit  his  prop- 
erty. By  the  face  of  the  deed  to  her  hoibaid 
she  took  an  inchoate  right  of  dower  in  the 
land  with  all  the  alternate  rights  of  a  wido« 
should  her  husband  die  seized  of  it  indadiDi 
the  same  homestead  she  now  occupies  with 
her  husband.  The  only  contract  for  compenu- 
tion  proved  by  the  defendant  was  embodied  in 
the  admission  made  in  the  presence  «C  tbe  i»j 
after  tbe  return  of  his  fatter  and  nnde  tna 
Neosho,  where  the  deed  waa  prepared,  l^i  ii 
it:  'Hb  said  to  ma  he  would  deed  tbe  place  to 
pa,  and  pa  and  ma  was  to  keep  bim  as  long  a> 
he  lived  and  furnish  bim  in  money  and  dothes.' 
She  snid,  'It  was  all  right.'  She  was  there- 
fore, not  only  a  beneficiary  of  the  transsction. 
but  a  party  to  the  contract  and  the  effect  and 
relevancy  of  her  acts  and  words  must  be  judged 
by  this  interest  It  is  admitteu  that  no  other 
consideration  was  paid  for  the  land  than  the 
agrsBment  we  have  juat  stated.   The  tzansu- 
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tion  Ui«refore  standi  upon  the  deed  statinff 
upon  ita  face  tkat  the  coniideratioD  wai  |5,800 
paid  hy  the  defendant  to  the  plaintiff,  which 
wu  falM,  and,  br, reason  of  ita  falatty,  was 
afterward  aobstltnted  br  Oe  ecoitraet  to  tvMdi 
we  bave  Jtiat  referred,  whi«fa  waa  never  per- 
formed. fnHHM  things  tM  of  tbemaelTeB-bads- 
ea  of  fraud.  Another  admitted  fact  of  the  eame 
character  is  the  withholding  of  the  deed  from 
the  record.  This,  as  we  hare  said,  might  have 
been  honest,  bat  was  not,  for  it  is  admitted  in 
the  convereation  which  took  place  a  year  after- 
ward, and  to  which  the  boy  testified,  that 
aecrecy  was  the  purpose  vlth  whid>  the  re- 
cording was  manipidated.  We  mar  therefore 
reject  the  teetinony  of  Sam  KlsUngt  which  Is 
half-heartedly  denied,  tiiat  the  reeorder  was 
solicited  by  the  defendant  to  become  a  party  to 
the  concealment,  without  weakening  the  evi- 
dence that  the  intention  and  purpose  of  the 
defendant  was  to  conceal  the  existence  of  the 
deed.  Wbot  asked  by  the  guardian  abouft  the 
consideration,  he  told  hira  he  had  a  deed  for  it, 
and  that  It  was  between  him  and  Albert.  We 
aee  nothing  bi  the  record  toidtng  to  dlqmte 
the  fact  that  absolute  secrecy  was  preawved 
as  to  the  character -of  the  transaction  ontll 
^closure  was  forced  by  the  necessi^  </t  pre- 
senting some  theory  of  fact  consistent  with  its 
honesty  and  the  validity  of  the  deed. 

"It  is  also  uncontroverted  that  the  plaintiff 
was  In  terror  of  his  life  from  his  relations. 
He  believed  that  they  poisoned  tiie  well  tnMn 
which  he  obtsined  his  water,  the  wins  which 
be  drank,  and  lha  food  wUdi  he  ate,  and  scat- 
tered poiswL  in  Us  bouse  and  in  his  path.  This 
la  not  only  am^  proven  in  the  evidence,  but 
Is  met  by  the  d^endant  upon  the  aele  ground 
that  he  was  not  so  terrorised  until  after  the 
execution  of  the  deed.  It  la  admitted,  tacltiy 
at  least,  that  these  fears  were  delusions;  that 
neither  his  brothers  nor  sisters  hsd  any  mur- 
derous purpose  toward  him  in  their  faearts7  and 
stUl  we  arc  impressed  that  this  fear  wasj  a 
comtn^Uns  factor  in  tta  azaentlMi  ol  the  doed. 
Bren  befwe  it  was  made  be  had  bacome,  In 
so  far  as  hia  Ufa  involved  anything  like  domestic 
aasociation,  one  of  the  Yoder  family,  and  after 
the  deed  he  complied  with  tiie  terms  of  the 
bargain  upon  wldch  it  was  founded  by  becoming 
so  in  fsct.  me  letters  show  that  almost  Im- 
mediately the  qnestion  of  his  destruction  by  his 
kinsfolk  became  a  matter  of  Interest  In  the 
famfly,  and  this  appears  also  from  the  testi- 
mony of  tiia  boy  John.  It  seems  fanpossIUe 
that  this  dduidon  could  have  come  to  his  mind 
immediately  and  in  full  force  after  the  execu- 
tion of  the  deed,  and  yet  that  is  the  theory 
which  we  are  asked  to  adopt.  We  prefer'  to 
believe  the  evidence  of  the  witnesses  who  tes- 
tified that  it  hsd  taken  root  In  his  mind  st  lesst 
three  years  earlier,  and  had  grown  into  an 
Insane  deterfliiBation  to  remove  the  thing  which 
he  believed  to  be  the  cause  of  his  danger. 

"The  insane  impulse  in  this  ease  is  more 
marked  and  the  transaotion  much  mora  unrea- 
sonable than  in  Hunter  v.  Briggs,  264  hlo. 
loe.  cit.  64,  1^  S.  W.  204,  21S,  where  we  said: 
*If  the  doctrine  of  res  ipsa  loquitur  ever  ap- 
plies to  this  dSBS  of  cases,  then  the  facta  them- 
selves proclsim  fraud  and  undue  influence  or 
insanity.*  'In  this  case  we  would  say  "and  in- 
aanitar,"  because  it  Involves  both,  and  the  com- 
bination, in  our  oplniaa,  la  mffidandy  pleaded 
28e&W^-6fi 
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and  well  proven.  The  facts  are,  in  effect;  the 
same  as  those  which  characterize,  in  a  much 
milder  degree,  the  case  just  dted.  Here  the 
victim  has  snrvtred,  i^e  the  malady  faaa  nm 
its  course  to  the  goal  id  «bB<rtate  mental  da- 
stroetion,  whSe  those  who  have  pnAted  by 
his  condition  have  practically  repudiated  their 
obligations  for  all  purposes  except  the  acgulsf- 
tion  of  the  property,  leaving  the  physical 
wreckage  to  public  charity.  Our  observation 
in  the  Hunter  Case,  supra,  applies  with  added 
force  In  this. 

"8.  Whfle  we  have  experieneed  no  dilBculty 
in  arriving  at  the  same  conclusion  as  did  the 
court  bdow,  'that  on  the  28th  day  of  October, 
1912,  the  plaintiff,  Albert  Elsling,  when  ha 
executed  the  deed  in  controversy  in  this  cause, 
was  of  unsoand  mind  and  incapable  of  nnder- 
standing  the  nature  and  effect  of  such  an  act,' 
and  for  that  reason  adjudging  that  the  said 
deed  be  set  aside  and  for  naught  held,  and 
that  the  plaintiff  recover  the  possession  there- 
of and  for  a  writ  of  restitntiiHi  therefor,  it 
went  further.  It  established  fn  favor  of  de- 
fendant a  lien  against  the  bad  for  the  sum  of 
$1,S0(^  the  value  of  bnptovements  that  he 
claims  to  have  made,  and  adjudged  that  a  spe- 
cial execntion  issue  to  enforce  said  lien.  In 
other  words,  it  held  that,  although  the  def^id- 
snt  had  wrongfolly  entered  upon  the  land  and 
constmcted  or  entarged  a  house  which  he  and 
his  family  occupied  as  a  residence,  the  prop- 
erty should  be  sold  under  execution  to  pay  the 
cost  of  this  improvement  made  for  Us  own 
benefit.  It  appearing  eoneloeivaly  from  the 
evidence  tiiat  the-  insane  plaintiff  has  no  money 
to  pay  this  charge,  it  practically  confiscates  the 
property  for  the  benefit  of  the  wrongdoer. 

"It  needs  no  argument  or  dtation  of  the 
many  authorities  which  bold  that  no  one  but  a 
claimant  in  good  faith  can  claim  compensation 
for  improvements  made  upon  the  lands  of  the 
true  owner,  and  we  have  already  held  in  the 
preceding  paragraphs  that  the  defendant  waa 
net  a  claimant  in  good  faith  under  this  deed, 
but  roceived  it  wnmgfolly  charged  with  notice 
of  the  condition  of  tiie  grantor.  This  the  de- 
fendant admits  in  his  brief  by  the  f<dlowlng 
statement  in  his  assignment  of  errors:  '(4) 
The  decree,  by  allowing  defendant 'for  his  im- 
provements, found  in  his  favor  both  as  to  his 
good  fslth  and  the  legal  existence  of  the  eon- 
tract  for  support  as  the  real  consideration  for 
the  d*d,  defendant's  parformuice  in  good  faitii 
<a  said  contract,  and  having  aOowad  the  legality 
and  egui^  of  the  contract  to  that  extent,  it 
was  error  to  set  aside  the  deed  on  the  ground 
of  mental  incapacity.*  We  concur  fully  in  this 
Btstement  of  the  Isw,  and  are  therefore  con- 
strained to  hold  that  the  court  committed  er- 
ror fn  its  judgment  for  the  recovery  of  the 
valne  of  this  Improvement  against  the  plaintiff. 
It  is  imposrible,  as  the  defendant  frankly  says, 
that  these  two  adjudications  can  stand  to- 
gether. 

"The  dead  bdng  void,  the  contract  wUdi 
constitutes  Its  only  consideration  falls  with  it, 
and  it  becomes  the  duty  of  the  defendant  to  sc- 
comit  to  the  guardian  for  the  use  of  the  Isnd 
as  well  as  for  everytiilng  thst  he  received  from 
the  plaintiff  in  the  transaction.  This  is  asked 
in  the  petition,  and  the  plaintiff,  through  bis 
goardias,  is  entitied  to  It. 

**Tha  Jttdgmaiit  appaaiad  tnm  br  bott  partlag 
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finds,  as  we  have  already  said,  that  when  be 
executed  the  deed  the  plaintiff  was  of  uDsoimd 
mind,  and  sets  it  aside  accordinfly.  We  know 
of  DO  rule  of  law  which  would,  under  the  dr- 
camstanoes  which  we  have  already  stated,  en- 
title the  defendant  to  compensation  for  hla 
improvements,  unless  it  be  contained  in  tiie 
provisions  of  section  2401  of  the  Revised  Stat- 
utes of  1909.  That  section  provides  that:  'If 
a  judgment  or  decree  of  dspossession  shall 
be  given  In  an  action  for  the  recovery  of  pos- 
sesdon  of  premises,  or  in  any  real  action  in 
favor  of  a  person  having  a  better  title  thereto, 
against  a  person  in  the  possession,  held 
himself  or  by  his  tenant,  of  any  lauds,  •  •  * 
such  person  may  recover,  in  a  court  of  compe- 
tent jurisdiction,  compensation  for  all  im- 
provements mada  by  him  In  good  faith  on  auch 
land^  tenements  or  hereditaments,  prior  to  his 
having  bad  notice  of  such  adverse  titie.*  This 
section  requires  a  judgment  for  possession  as 
a  prerequisite  to  the  proceeding  to  recover  for 
improvements,  and  the  court  accordingly  so  ad- 
judged. We  have  no  doubt  that  under  this 
statute  the  question  of  compensation  for  im- 
provements may  be  folly  settled  by  proper  al- 
ternative pleading  as  permitted  by  our  Code, 
but  the  statute  prescribes  what  the  pleading 
Shan  be  (R.  8. 1908.  |  2402),  as  follows:  The 
^aintiff  in  hii  petition  shall  set  forth  the  na- 
ture of  hla  titie,  the  length  of  his  possession 
and  tiie  kind  and  value  of  the  improvements 
,  made;  and  shall  also  aver  «  *  *  tiiat  he 
made  the  improvements  specified  in  the  petition 
in  good  faith,  under  the  belief  that  he  had  good 
titie  to  the  land,  and  shall  be  verified  hj  his 
affidavit  thereto  annexed.* 

"TJie  answer  upon  which  this  issue  is  raised, 
if  it  is  raised,  states  definitely  that  the  defend- 
ant has  been  In  poisesaion  of  the  land  fm 
about  six  years,  and  that  Its  annual  rental 
was  o£  the  value  of  at  least  $800  is  freqaentiy 
stated  and  undisputed.  On  4his  basis  the  court 
pronounces  a  money  judgment  of  $1,600  for 
the  value  of  improvements  shown  by  the  de- 
fmdant  to  have  been  made  during  the  year  next 
preceding  the  trial,  and  in  which  the  plaintiSTs 
gaardian  was  appointed.  So  far  as  the  ques- 
tion of  ratals  is  involved,  it  was  disposed  of 
by  tiM  court  by  a  finding  'that  neither  plaintiff 
nor  defendant  is  now  otherwise  indebted  one  to 
the  other  on  account  of  the  matters  and  things 
alleged  In  the  pleadings.'  This  is  equivalent  to 
a  folding  that  all  these  rentals,  amounting  to 
considerably  more  tbsn  the  value  of  the  im- 
provements, had  been  paid.  We  find  nothing 
in  the  record  tending  to  justify  the  conclusion. 
Nor  does  it  appear  to  shed  any  light  upon 
that  question.  Section  2402,  R.  8.  1809,  pro- 
vides that  tbe  petition  whidi  it  requirea  sbaU 
set  forth  the  kind  and  value  of  the  improve- 
ment. No  ^ort  is  made  in  these  pleadings 
on  the  part  of  defendant  to  state  either  the 
kind  or  value  of  the  improvements.  The  an- 
swer simply  charges  that  the  defendant  has 
made  valuable  improvementa  to  the  amount  of 
several  thousand  dollars.  The  answer  seems  to 
have  been  framed  upon  the  theory  that  the 
defendant  owed  no  dn^  at  all  to  the  plaintiff 
witii  reference  to  accounting,  except  the  duty 
^  to  respond  to  whatever  liability  the  plafntiS 
might  discover  and  establish.  He  simply  re- 
nounces his  duty  to  account  to  the  guardian 
whom  the  law  has  diarged  with  the  custody, 


care,  and  management  of  die  propeilar,  with 
respect  to  his  own  dealing  with  it  while  wrong- 
fully hi  possession. 

"The  statute  (Id.)  requires  the  applicant  for 
compensation  for  improvements  to  state  in  Us 
petition  'that  he  entered  into  the  possession  of 
the  land,  believing  that  he  had  good  titie  there- 
to, and  that  he  made  the  improvements  spec- 
ified in  the  petition  in  good  Caith,  nnder  the 
belief  that  he  had  good  tttie  to  the  land,'  and 
to  verify  this  statement  by  Us  affidavit  There 
is  no  such  verified  statement  In  this  case.  Sec- 
tions 2404  to  2408,  Inclosive,  carefuUy  define 
the  power  and  duty  of  the  conrt  in  all  pro- 
ceediugs  which  require  its  authority  to  sustain 
them,  and  this  is  such  a  proceeding.  It  is  a 
real  action  for  the  recovery  of  possession  with- 
in the  meaiung  of  section  2401,  and,  m  we  have 
ssid,  its  provisions  may  be  InrtAcd  by  tn  an- 
swer in  tiie  nature  of  Che  eroai-aetion  aothor- 
ixed  by  its  provlslous.  Both  Uie  rii^t  and 
remedy  depend  upon  it  for  support,  and  we 
look  tfarongh  its  provlsionB  la  vain  for  enytidag 
authorising  this  judgment.  Its  remedies  are 
clearly  set  forth  in  these  sections  and  cannot 
be  extended  by  the  court. 

"4.  Does  the  defendant  belong  to  a  daas  to 
which  this  statute  extends  the  right  of  com- 
pensation for  improvements?  Tbat  he  bdieved 
that  he  had,  by  the  process  diadosed  in  evi- 
dence, obtained  title  from  Us  Insane  brother- 
in-law,  we  have  no  doubt.  The  fdan  was  con- 
ceived and  execated  for  that  porpose,  and  no 
doubt  appeared  to  bis  nonethi<»l  censoiouaoesB 
to  have  been  successful.  From  the  ethical 
point  of  view  upon  which  our  equity  jurisdic- 
tion is  foanded,  it  was  wrong,  and  every  act  de- 
pending upon  its  validity  for  justification  was 
a  wrong,  and  tainted  with  the  bad  faith  of  the 
evil  purpose,  but  this  rule  does  not  entitie  the 
plidntitf  to  recover  somethii^  whlcii  la  not  hia 
own.  Bvery  improvement  attached  to  and  made 
an  inseparable  part  of  the  soil  is  the  proper^ 
of  the  true  owner,  and  follows  the  land  into 
the  possession  of  iriiomsoever  nay  become 
rightfully  seized. 

"Ws  have,  however,  with  great  heaitation, 
come  to  the  conclosiou  that  In  tb.9  drcnmstane- 
es  of  tUs  caae  tbe  defendant  i*  entftied,  in  a 
fair  accounting  by  him  of  all  his  dealings  with 
the  property  and  poaaesslon  of  tiie  plaintiff,  his 
qnaai  ward,  to  credit  (or  the  fair  value  of 
permanent  improvements  so  far  as  they  en- 
hance the  value  of  the  land  in  the  hands  of  the 
true  owner,  to  be  charged  against  tiie  funds  of 
the  plaintiff  In  his  hands  In  that  capadty  as  well 
as  against  the  rental  value  of  the  land  which 
be  says  in  his  answer  was  in  Us  poasesaion  con- 
tinuously up  to  the  time  of  the  filing  of  that 
pleading  and  which  waa  continued  to  the  time 
of  the  triaL  In  so  holdlxv  it  la  neceaaarily  na- 
iled that  this  right  to  compensation  for  im- 
provementa does  not  extend  to  the  fee. 

"The  jnd^ent  of  the  drcuit  court  for  Greene 
county  ts  accordingly  reversed,  and  the  cause 
remanded  for  further  proceeding  in  accordance 
with  this  opinion." 

[1]  The  appellant,  Yoder,  comiflalns  of  the 
finding  of  facta  by  tbe  commissioner  in  his 
report  We  have  carefully  gone,  over  the 
evidence  and  concur  In  those  ft"l'ffgT.  Jar 
deed,  it  appeon  from  tbe  atateoMnt  of 
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ftcts  Aown  by  tlie  erldeiiee  prepared  by  To- 
der's  ooniuel  ttiat  plaiDttfl's  Insane  d^oslons 
existed  for  aereral  ^ears  before  be  executed 
tbe  deed  to  tbe  defendant  by  wblcb  be  strip- 
ped hlmaeU  anbstantlaUy  of  all  bis  pKUperty. 

[2]  We  do  not  apiwove  tbe  report  of  tbe 
learned  cmnralsaloner  tbat  tbe  d^endant  h 
cmttUed  to  an  allowance  for  Ibe  permanent 
improrements  made  Ify  him  on  fbe  plaintUTs 
land,  so  far  as  tbey  enhance  tbe  valoe  thwe- 
of.  Tbe  defendant  Is  a  trustee  ex  maloScio 
,  and  is  not  allowed  to  derive  any  profit  from 
his  own  wrong.  88  19,  note  16.  He  is 
not  only  not  mtiaed,  to  compmsation  for 
fmproTements  made  by  him,  but  he  should 
be  required  to  account  for  the  rents  and 
profits  of  the  land  which.  In  his  answer,  he 
says  be  bad  possession  and  enj<vment  at  for 
six  years.  He  idunild  also  be  required  to  ao- 
connt  for  the  value  of  all  tbe  plaintiff's 
personal  property  which  the  trial  court  may 
find  he  converted  io  his  own  use. 

The  language  ot  the  learned  commission- 
er with  reference  tQ  the  allowance  of  the 
value  of  the  permanent  lnv>rov«nents  might 
lead  to  the  cmclnsion  that  cmnpensatlon 
Uierefor  may  be  had  only  under  the  statute 
(sections  2401-2408,  R.  3.  1909,  now  section 
1834  et  seq..  R.  S.  191A). 

13]  By  the  common  law,  the  owner  recor- 
vrn  his  land  In  ejectment  without  being  sub- 
jected to  tbe  condition  of  paying  for  im- 
provementfi  which  may  have  beui  made  upon 
it  by  any  tntmder  or  occupant  without  ti- 
tle. ThlB  rule  was  so  far  relaxed  as  to 
allow  a  defendant  In  an  action  of  ejectment 
to  set  off  tbe  value  of  permanent  Improve- 
ments made  by  him  In  good  faith  during  his 
occupancy  to  the  extent  of  tbe  rents  and 
-profits  daimed,  but  no.  further.  To  cure 
this  defect  the  statute  was  oiacted.  See 
Rev.  Laws  182S,  p.  3440).  The  rranedy  af- 
forded by  the  statute  was  given  to  one  who 
had  made  Improvemmts  in  good  faith,  be- 
lieving he  had  good  title.  Dothage  v.  Stuart. 
35  Mo.  251,  2M.  This  remedy,  however,  ap- 
ices only  to  actions  In  ejectment  Sims  v. 
K^say.  75  Mo.  68,  71. 

**In  case  the  defendant's  poBsessIori  and  oc- 
enpsney  is  by  claim  of  title  tbrongh  the  plain- 
tiff, tbeo  the  valac  of  the  improvements  may  be 
ctmsidered  In  the  ejectment  salt;  bat  If  de- 
fendant's oeeopaaey  is  nsder  a  stianger  to  the 
title  <rf  plrintiil,  then'  his  action  for  improve- 
ments mast  be  an  independent  one,  under 
the  statnte."  Ties  v.  Fleming,  178  Mo.  49.  56, 
72  a  W.  689.  96  Am.  St.  Bep.  479. 

See.  also,  Brlsttd  v.  Thompson.  204  Ho.  866, 
368, 102  8.  W.  991,  and  State  ex  rel.  v.  Foard, 
251  Mo.  51,  56,  157  8.  W.  619. 

t4]  Tills  being  an  action  In  equity  to  can- 
cel the  deed  executed  by  the  plaintiff  on 
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the  ground  of  mental  Incapacity,  the  trial 
court  bad  Jurisdiction  to  dlq;>ose  of  all 
liie  issues  in  tiie  case  and  to  allow  the  de- 
fendant the  value  of  aU  parnonent  Improve- 
ments made  hy  blmt  If  made  In  good  faith 
and  in  the  honest  beUtf  that  be  had  good 
title  to  Uie  land. 

In  Blank  v.  Aronsoo,  187  Fed.. 241,  316, 
109  G.  C.  A.  327.  832,  Adams,  J.  (Sanborn 
and  Munger,  JJ.,  coQCurrlng),  said: 

"It  is  very  generallT  recosnized  that  one  who 
makes  valtrable  improvements  upon  lands  which 
he  claims  to  have  acquired  In  good  faith  may, 
upon  an  adjudication  adverse  to  his  title,  be 
credited  n^th  the  reasonable  vahie  of  improve- 
ments made  hj  him  while  in  possession.  Tbia 
Is  a  manifest  equity.  But  when  one,  as  a  re- 
sult of  deception  perpetrated  bj  him  upon  the 
owner,  secures  a  conveyance,  wMch  is  subse- 
(luently  annnlled  for  fraud,  there  is  manifestly 
no  eqult;  in  his  claim  for  improvements. 

"No  implied  promise  on  tbe  part  of  the  own- 
er to  pay  for  them  would  arise.  He  might  not 
have  desired  such  improvements,  or,  if  be  bad, 
he  might  not  have  been  williog  to  incur  the  ex- 
pense of  mahing  them.  No  principle  of  law 
wonid  compel  him  to  pay  a  volunteer  for  mak- 
ing them  against  hiR  will.  But  whether  equity 
should  condition  affirmative  relief  against  a 
vendee  in  possession  by  imposing  the  obligation 
upon  tbe  owner  to  pay  (or  such  improvements 
is  another  matter. 

"The  controlling  fact  in  determining  whether 
this  shoidd  be  done  W  whether  tbe  improve- 
ments were  made  by  him  in  good  faith,  believ- 
ing himself  to  be  the  real  owner  or  whether 
they  were  made  by  him  in  bed  faith,  in  pursu- 
ance of  a  fraudulent  scheme  to  circumvent  the 
owner,  In  casea  of  the  latter  kind,  according 
to  the  great  weight  of  authority,  a  fraudulent 
grantee  is  not  entitled  to  reimbursement  for 
such  improvements.  Railroad  Company  v. 
Sontter,  13  Wall.  517,  20  Ij.  Sd.  643;  Jackson 
V.  Lndeling,  99  U.  S.  518,  25  L.  Bd.  460,"  and 
other  cases. 

[S]  We  find,  bowem,  the  plaintiff 
made  no  complaint  In  bis  motion  for  new 
trial  of  the  aetltm  of  tbe  court  in  alktwlug 
the  defendant  compensation  for  improve- 
ments.  The  action  of  the  court  therefore  In 
that  respect  cannot  be  o(msldered  on  appeat 

The  Judgment  canceling  tbe  deed  and  al- 
lowing the  defendant  for  the  value  of  Im- 
provements made  by  him  is  affirmed,  but  in 
all  other  respects  it  is  reversed  and  the 
cause  Is  remanded,  with  directions  that  the 
court  take  an  accounting  In  accordance  with 
this  i^lnloD. 

JAMES  T.  BLAIR,  C  J.,  and  GRAVES 
and  WALKER,  JJ.,  c(Micur. 

WOODSON  and  DAVID  R  BZAIR,  JJ.. 
concur  In  result. 

ELDBR,  J.,  not  jlttlng. 
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STATE  ex  raL  CHICAGO  ft  A.  R.  CO.  v. 
ALLEN  et  «1.   (No.  22988.) 

(Supreme  Ooart  of  Missoari,  «n  Banc.  Dec. 
ao,  1021.  Relator's  Motion  for  Re- 
'  hearins  Denied.) 

1.  Court*  «=>23((4)— AppolUte  deoltlon  that 
dangor  should  have  been  airtlolpated  held  act 
ooatra^  to  rallngs  of  Supreme  Court. 

A  decision  bj  a  Court  of  Appeals  that  the 
danger  of  a  man  falling  from  a  crowded  hand 
car  was  one  which  should  have  been  reasonably 
anticipated  by  those  in  charge  of  a  following 
hand  car,  so  that  it  was  negligence  to  operate 
the  second  hand  car  so  close  to  the  first  as 
to  run  over  one  who  fell  therefrom,  is  not 
contrary  to  prevtoos  ded^ons  of  the  Supreme 
C^rt  establishing  the  rule  that  It  is  not  neg- 
ligence to  fail  to  take  precautions  to  prevent  an 
injury  which  could  not  reasonably  liBTe  been 
anticipated. 

2.  Certiorari  «s»68— CorraatnMS  of  floMaga  on 
facts  noi  ooHldared  by  Coort  of  Appeals. 

On  certiorari  to  quash  the  Judgment  of  the 
Court  of  Appesls  because  it  is  contrary  to  pre* 
vious  rulings  of  the  Supreme  Court,  the  cor- 
rectness of  the  finding  of  a  fact  by  the  Court 
of  Appeals  which  tooli  the  case  out  of  the  rule 
relied  on  cannot  be  determined. 

3.  CoBrta  «s»a3l(4)-Aw«llat«  doohloa  held 
not  contrary  to  mllngs  as  to  lastmotlons  en 
■eBllgonce. 

A  decision  of  the  Court  of  Appeals  that  an 
Instruction  authorizing  a  verdict  for  plaintiff,  If 
hie  injuries  were  caused  by  the  negligence  of 
other  employees  of  defendant,  did  not  prejudice 
defendant  by  permitting  the  jury  to  find  for 
plaintiff  on  any  negligence  thereof  not  alleged 
or  proved,  because  the  only  negligence  which 
there  was  any  evidence  tending  to  show  was 
the  apedflc  negligence  submitted  In  other  in- 
strnctions,  wss  not  contrary  to  previous  ded- 
Bions  of  the  Supreme  Court  that  the  instruc- 
tions should  confine  the  jury  to  the  specific  neg- 
ligence charged,  and  to  the  facts  proven,  and 
Bhonld  inform  them  what  oonatitateB  negligence 
in  the  particular  case. 

4.  Conrts  «s>23t(4)— Sttprsme  Court  rallag  on 
Instrsetlon  omitting  essential  faot  heM  not 
to  create  ooafllot. 

A  previous  dedsion  by  the  Supreme  Court 
thst  an  instruction  directing  a  verdict  for  plain- 
tiff if  the  jury  find  the  hypothetical  facts  men- 
tioned therein,  but  which  omits  a  fact  essential 
to  recovery,  is  erroneous,  is  not  applicable  on 
certiorari  to  Quash  a  judgment  of  the  Court  of 
Appeals  refusing  to  reverse  becanse  of  an  in- 
struction which  did  not  confine  the  jury  to  the 
specific  act  tk  negligence  alleged  in  the  petition, 
because  there  was  no  evidence  of  any  negligence 
other  than  that  alleged. 

Oertiorarl  by  the  State,  on  relation  of  the 
Chicago  &  Alton  Railroad  (Company,  against 
W.  H.  Allen  and  others,  as  Judges  of  the 
St  Louis  Court  of  Appeals  to  quash  a  judg- 
ment of  the  Court  of  Aj^yeals  affirming  a 
judgment  In  favor  of  Ben  O.  Wagner  against 


the  Chicago  A  Alton  Railroad  Compeny  (2S2 

S.  W.  771).  Writ  of  certiorari  quashed. 

Vivian  S.  Smith,  of  Bowlluff  Oreen,  and 
Charles  O.  Madison  and  Cniarles  Bf.  MlUer, 
both  of  Kansas  CMty,  f6r  relator. 

Hostetter  ft  Haley,  of  Bowling  Greai,  for 
respondents. 

ELDER,  J.  Certiorari  to  qnash  a  judg- 
ment of  the  8t  Louis  Court  of  Appeal. 

In  an  action  for  personal  injuries  bron^t 
by  Ben  C.  Wagner,  plaintiff,  against  the 
Chicago  ft  Alton  Railroad  Company,  defend- 
ant, the  circuit  court  for  PIte  county  render- 
ed judgment  for  plaintiff,  pursuant  to  ver- 
dict of  a  Jury,  in  the  sum  of  $4,000.(W.  De- 
fendant appealed  to  the  St  Louis  Court  of 
Appeals,  which  court  affirmed  the  judgment 
(232  8.  W.  771).  I>efendant  as  relator  here- 
in, brings  certiorari  against  res^Mmdents, 
judges  of  the  St  Louis  Court  of  Appeals, 
to  quash  the  judgment  of  that  court. 

The  evidentiary  facts  tn  tihe  case,  as  stat- 
ed Id  the  opinion  of  the  Court  of  Appeals, 
are  as  follows: 

"On  June  27,  1917,  and  for  abont  thiea 

months  prior  thereto,  plaintiff  was  employed 
defendant  as  a  section  hand  at  Louisiana.  &lis- 
soari.  On  the  day  io  question  plaintiff  asd 
seven  other  men,  including  a  foreman,  were 
returning  to  Lonislsna  on  a  hand  ear  from  a 
point  about  two  miles  west  therefrom,  where 
they  had  been  at>  work  repairing  the  track. 
The  oar  in  qoeatloB  was  of  the  ordinary  type, 
about  six  feet  long  and  four  feet  wide,  beiag 
slightly  narrower  than  the  spsee  between  the 
raUs,  and  was  propelled  by  handle  bars  worked 
by  the  men,  one  on  the  front  end,  and  the  other 
at  the  rear.  At  the  time  of  the  accident  there 
were  four  other  sepsrate  crews  of  men  working 
on  the  track  further  west  from  the  point  where 
plaintiff  had  been  working,  and  the  five  gangs 
of  men  were  at  the  same  time  retonung  to 
Louisiana,  their  common  destination,  on  seps- 
rate hand  cars. 

'^e  crew  of  which  plaintilf  was  a  part,  wu 
riding  on  the  front  hand  ear.  The  second  car 
was  running  about  25  or  90  feet  behind  the  first, 
and  a  third  car  was  about  the  same  distance 
behind  the  second  car.  While  plaintiff's  car 
was  travding,  according  to  the  evidence,  from 
six  to  ten  mOes  an  hour  and  running  smoothly, 
plaintiiff,  who  vras  on  the  rear  end  of  the  band 
car,  being  one  of  fonr  mm  who  ware  pnm^ag 
the  Icvera  or  handle  ban  up  and  down  in  order 
to  pr<9el  tiie  car,  tbrongh  some  means  slipped 
and  fell  from  the  car  into  the  middle  of  the 
track.  The  plaintiff  testified:  TVell,  by  bohw 
means  my  right  foot  slipped  some  way.  and, 
my  left  hand  being  sweaty,  I  had  my  left  hand 
on  the  lever,  and  my  foot  slipped  over,  bdnc 
crowded,  overbalanced  me,  and  I  fell  ott' 

"As  a  result  the  second  and  third  hand  ears, 
which  were  immediately  following,  ran  over 
plaintiff  wUHe  he  was  lying  in  the  trade  For 
the  injuries  thus  received  plaintiff  brings  tbii 
action,  setting  up  several  acts  of  negligence 
on  the  part  of  the  defendant,  all  of  which  were 
instructed  out  of  the  case  for  lack  of  evideBce, 
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wn  fb»  aneiatlMi  to  On  dieefc  that  t1i«  band 
cars  were  negUgeBtly  operated  too  eloae  to- 
sether,  whkfa  was  alleced  to  lutve  been  tiie 
cause  of  plalntilTa  Injuries.*' 

I.  BelatOT,  for  Ita  flrst  assignment  of  er- 
ror, clalma  tbat  the  Gonrt  of  Appeals,  "In 
holding  that  the  case  was  one  for  a  Jury, 
as  to  whether  or  not  the  hand  cars  were 
being  negligently  operated  by  the  section  men 
too  close  together,  in  reasoq.able  anticipa- 
tion that  a  section  man  In  the  ordinary  and 
usual  experience  might  saddeiily  slip  and  fall 
from  the  front  car,  contraTened  the  general 
principle  of  law  annotmced  by  this  court 
in  the  following  cases:  American  Brewing 
Ass'n  v.  Talbot,  141  Mo.  674,  685,  42  S.  W. 
67»,  64  Am.  St.  Hep.  538;  Pochs  v.  St.  IxJUls, 
167  Mo.  620,  650-«52,  67  S.  W.  610,  57  L.  R. 
A.  136;  Sullivan  v.  Railway  Co.,  133  Mo.  1, 
34  S.  W.  666,  32  L.  a.  A.  167;  Williams  v. 
Railway  Co.,  119  Mo.  316,  24  S.  W.  782; 
Chandler  v.  Gas  Co.,  174  Mo.  321,  828,  73  S. 
W.  502,  62  I*  R.  A.  474,  97  Am.  St  Rep. 
570;  Nichols  v.  Railroad  Co.,  226  S.  W.  679- 
681;  Reeves  v.  Railroad  Co.,  251  Mo.  169, 
176,  168  S.  W.  2;  State  ex  rel.  Luslc  v.  Elll- 
son,  271  Mo.  463,  196  S.  W.  1088;  Zasemo- 
wich  V.  Mannfacturhig  Co.,  213  S.  W.  799." 

TbAt  portion  of  the  oplntfrn  of  the  Court 
of  Appeals  which  1^  pertinent  to  this  con- 
tention is  as  follows : 

"As  the  record  now  stands  before  as,  the 
sole  right  of  plaintiff  to  recover  Is  based  on  the 
theory  that  the  men  on  the  band  car  following 
the  ODe  on  which  plaintiff  was  riding  were  in 
duty  booad  to  so  operate  their  car,  either  by 
keeping  it  under  control,  or  roantaig  it  at  such 
distaaee  behind  the  ear  in  front,  that,  in  the 
OTODt  aome  one  feH  off  of  the  front  car,  they 
would  be  able  to  stop  before  running  over  him. 
Plaintiff  asserts  the  crew  on  the  second  hand 
car  could  reasonably  antidpate  the  danger  of 
some  one  fallii^  of^  the  first  car,  and  that  it 
was  negligence  tor  them  to  run  tire  car  so  close 
to  tbe  one  in  front  as  to  be  unable  to  stop  in 
the  event  of  the  happening  of  that  coutingCDcr. 

"Defendant  contends  tbat  it  was  not  negli- 
gence to  operate  the  second  hand  car,  at  the 
rate  of  six  to  ten  miles  an  hour,  so  close  to 
the  front  car  that  in  the  event  one  of  the  men 
fell  off  of  the  front  car  on  to  the  track  the 
•econd  car  could  not  be  stoK>ed  in  time  to  pre- 
vent numing  over  such  man,  and  that  tlie  de- 
fendant could  not  be  expected  to  reasonably 
anticipato  tbe  happening  of  such  an  oceurreoce, 
and  diereCore  ito  demnrrer  to  the  evidence 
shoold  have  been  sustained. 

"We  cannot  take  defendant's  view  of  this 
matter.  It  seems  to  us  that  the  foreman,  or 
others  In  charge  of  the  seomd  hand  car,  could 
reaaonatdy  have  anticipated  that  some  one 
might  accidentally  fall  from  the  front  car,  in 
view  of  ito  crowded  condition,  there  being  four 
men  standing  side  to  side  in  a  space  of  about 
four  feet,  working  the  lever  up  and  down,  and 
there  being  no  guard  or  rail  around  the  car 
to  prevent  one  from  falling  theiefroBB,  «Bd  in 
view  of  the  further  faet^  aa  ahown  by  many 
reported  cases,  that  men  before  have  often 
faUen  from  hand  cars.  There  was  no  neoeasitr 
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for  these  can  htSng  rm  so  dose  together,  and 
we  do  not  think  that  the  event  was  so  unusual 
or  improbable  tbat  there  was  no  reascmable 
ground  for  the  defendant  to  have  anticipated 
the  happening  thereof.  In  this  case  one  of  the 
witnesses  who  had  had  experience  testified  tiiat 
one  would  be  liaUe  at  any  time  to  slip  and  lose 
his  balance. 

"Those  in  diarge  of  the  second  hand  car, 
wUdt  was  nmdng  at  tlia  rate  of  siz  or  el^t 
miles  an  hour,  about  tUrty  feet  behind  the  car 
on  which  plaintiff  was  r^ng,  and  for  whose 
acts  the  defendsnt  was  responsible,  had  rea- 
sonable grounds  to  anticipate  that  some  one 
migbt  fall  from  the  front  hand  car,  or  that 
the  front  hand  car  might  suddenly  stop  for 
various  reasons,  and-  it  was  therefore  negli- 
gence to  have  ran  the  second  hand  ear  so  close 
to  the  front  car  that  the  same  could  not  be 
stopped  in  tiUne  to  prevent  a  eoDIaton  or  other 
accident.  The  evidence  tended  to  prove  tltet 
the  second  hand  car  was  operated  br  the  de- 
fendant in  a  negligent  manner,  in  that,  consid- 
ering the  rate  of  speed  at  which  it  was  travel- 
ing, it  was  run  too  close  to  the  front  hand  car, 
thereby  causing  injuries  to  the  plaintiff  when 
he  accidentally  fell  therefrom.  American 
Brewing  Ass'n  v.  Talbot,  141  Mo.  674.  loc.  dt 
684.  42  S.  W.  679,  64  Am.  St^Bep.  S88;  Fnehs 
V.  Oity  of  St  Louis,  167  Mo.  630,  67  8.  W. 
610.  67  L.  E.  A.  186. 

"In  tbe  case  of  Houston,  E.  &  W.  T.  Ry. 
Co.  V.  Samford  (Tex.  Civ.  App.)  181  S.  W. 
857,  a  hand  car  in  charge  of  a  section  foreman, 
on  which  plaintiff,  a  section  hand,  was  riding, 
followed  a  passenger  train  as  it  pulled  out  of  a 
station.  The  liaad  car  was  about  30  feet  be- 
hind the  train  and  tbe  train  suddenly  stopped 
to  avoid  a  collision  at  a  atreet  crossing  with 
a  pedestrian.  The  hand  car  coltlded  with  the 
rear  end  of  the  train,  and  tbe  plaintiff  was  in- 
jured. It  was  there  held  tbat  the  proximate 
cause  of  the  injury  was  the  negligent  manner 
of  operating  the  hand  car,  and  that  the  fore- 
man should  have  anticipated  the  probable  stop- 
ping of  the  passenger  train  under  the  circam- 
stances.  and  that  he  could  have  avoided  the 
collision  by  not  running  so  dose  to  the  rear  of 
the  passenger  train.  •  •  • 

"A  simple  rule  requiring  that  the  band  cars 
be  run  a  certoin  distance  apart  Bay  the  dis- 
tance between  telegraph  poles,  would  have  pre- 
vented the  second  car  running  over  plaintiff 
when  he  fell  on  the  track.  Buch  a  rule  was  in 
force  by  defendant  in  tbe  case  of  Cardwell  v. 
Norfolk  &  Western  R  a  Co.,  114  Va.  600, 
77  S.  E.  612.  The  manifest  purpose  of  such  a 
regulation  would  be  to  prevent  collisions  be- 
tween the  hand  cars  when  th«  front  car  would 
Jump  the  track  or  be  required  to  suddenly  stop 
or  chsdt  ito  speed,  wUdi  might  become  neces- 
sary for  many  reasons,  and  also  to  prevent 
the  rear  cars  from  running  over  employes  who 
may  happen  to  fall  from  the  preceding  cara. 
Defendant's  demurrer  to  the  evidence  was 
properly  refused." 

[1]  An  examination  of  the  several  cases 
cited  by  relator  as  being  contravened  by  the 
opinion  of  the  Court  of  Appeals  shows  tbat 
the  general  principle  therein  enunciated, 
whldi  is  apposite  to  the  question  before  us, 
la  tbat  it  la  not  aegUgencs  to  tail  to  take 
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precautiozuxy  meaaaros  to  jftoYeat  an  Inju- 
ry, altbonSh,  it  taken,  tlie  same  would  not 
baTO  rOBaltad,  irtien  tbe  iajnir  could  not 
reasonably  have  been  anticipated,  and  wonld 
not,  unless  onder  exceptional  circtimstences, 
bave  bappmed.  Differently  stated,  those 
cases  hold  that  a  failure  to  anticipate  the 
occurrence  of  an  nnusoal  or  an  improbable  in- 
Jury,  m  one  wblcb,  under  the  drctunetances, 
could  not  have  been  reasonably  foreseaa, 
does  not  oonstltate  negligence.  This  doctrine 
is  not  contradicted  by  the  Court  of  Appeals. 
On  the  contrary,  that  the  court  was  fully 
cognizant  of  the  rule  Is  evldraiced  by  the  fact 
that  in  support  of  ItB  opinion  It  cites  the 
cases  of  American  Brewing  Ass'n  t.  Talbot, 
141  Mo.  674,  42  S.  W.  6T9,  64  Am.  St  Rep. 
588,  and  Fuchs  t.  St  Louis,  167  Mo.  620, 
67  8.  W.  610,  57  L.  R.  A.  196,  supra,  claimed 
by  relator  to  hare  been  transgressed.  The 
holding  of  the  Court  of  Appeals  being  the 
coDTerae  of  the  principle  announced  in  those 
cases,  their  applicability,  without  explana- 
tion. Is  somewhat  strained.  But,  be  that 
aa  it  may,  the  ruling  of  tbe  Oourt  of  Ap- 
peals was  that  the  fftUing  of  plaintiff  Wag- 
ner from  Clie  first  hand  car  was  an  Acd- 
dmt  which  could  have  been  reasonably  an- 
ticipated by  those  In  charge  of  the  second  car, 
and  waa  not  an  unusual  or  Improbable  event. 
This  Is  manifest  from  the  language-  of  the 
opinion,  wherein  the  court  says: 

"It  seetna  to  us  that  the  foreman  or  others 
in  diarge  of  the  second  hand  car  could  reason- 
ably have  antidpated  that  some  one  might  acci- 
dentally fall  from  the  front  car  •  •  *  and 
we  do  not  think  that  the  event  was  so  unuaoal 
or  improbable  that  there  waa  no  reasonable 
ground  for  the  defendant  to  have  antidpated 
the  hapjteidng  thereof." 

[t}  Such  was  the  finding  of  the  Court  of 
App^hi  from  ttie  record  before  It  And  It 
la  nc4  for  this  oourt  to  determine  whether 
iU  view  waa  eorrect  or  incorrect  State  ex 
xeL  American  Packing  Co.  v.  Reynolds,  230 
8.  W.  642;  State  ex  rel.  Wahl  t.  Beynolds, 
272  Ma  588,  199  S.  W.  »7a  On  certiorari 
we  are  cmcemed  only  with  the  question  of 
a  conflict  between  j^wrious  opinions  rendei> 
ed  by  this  oourt  and  that  iHresented  for  re- 
view. In  no  case  cited  by  relator,  and  In 
nona  wbicb  has  come  to  our  attention,  has 
thla  court  b^  that  the  faUtng  of  a  man  from 
the  rear  of  a  crowded  Imnd  car,  while  work- 
ing the  hind  taandlebara  up  and  down  with 
three  other  men  in  ordn  to  propel  the  car, 
was  such  an  unusual  or  Improbable  event 
or  beyond  such  reasonable  anticipation,  as 
to  negative  the  <dalm  at  negligence  If  the 
railroad  conq>any  failed  to  anticipate  the  | 
fail.  Not  do  any  of  the  cases  cited  bear 
upon  a  state  of  facts  similar  to  those  here 
present 

Moreover,  when  the  Ckinrt  of  Appeals,  up- 
on the  evldmce  and  facts  as  stated  by  It 
dedded  Uiat  the  acddental  fhll  of  plaintiff; 


Wagner  was  not  an  unusual  or  improbable  oc- 
currence, bat  me  which  could  Imve  been  rea- 
sonably anticipated,  it  ronoved  the  case  from 
the  axq;>Ucablllty  of  tbe  doctrine  laid  down 
In  tiie  cases  dted  by  relator  and  they  ceas- 
ed to  be  controlling.  Consequently  no  con- 
flict was  engendered.  ■  Wh^er  or  not  the 
court  erred  in  Its  apidlcation  of  ndee  ot 
law  to  the  facts  stated  in  its  opinion  la  be- 
yond our  province  to  determine^  Unless,  up- 
on the  facts  as  stated.  It  announced  some 
conclusion  at  law  contrary  to  the  last  pre- 
vious ruling  of  this  court  upon  the  same  or 
a  similar  state  of  facta,  we  will  not  inter- 
fere with  tbe  Judgment  raid«ed.  Stete  ex 
rel.  Continental  Inanrance  Go.  v.  Reynoldf, 
decided  by  thla  court  en  banc  on  November 
30,  1921,  our  No.  22626,  235  S.  W.  88.  not 
yet  [officially]  reported;  State  ex  reL  Cal- 
houn V.  Beynolds,  233  S.  W.  483;  Stete  ex 
rel.  American  Packing  Oo.  v.  Reynolds,  230 
S.  W.  loc.  cit  645.  This  the  Court  of  Ap- 
peals has  not  done.  Relator's  contention 
muat  therefore  be  ruled  against  it. 

II.  itelator  secondly  assigns  as  error  the 
holding  of  the  Court  of  Appeals  that  plain- 
tiff's instructions  Nos.  1  and  2  were  not  re- 
versible error,  and  that  the  case  was  pr<^ 
eriy  submitted  to  tbe  Jury,  which  holding 
relator  claims  contravened  the  general  prin- 
ciple of  law  declared  by  this  court  in  the 
following  cases:  Abbott  v.  Railroad,  SSt 
Mo.  271,  278,  53  Am.  Rep.  581;  Taruall  v. 
Railway,  75  Mo.  575,  583;  Hinzeman  v.  Rail- 
way, 1S2  Mo.  611,  624,  81  S.  W.  1134;  Ma- 
grane  v.  RaUway.  183  Mo.  119,  182,  81  S. 
W.  1158;  Chitty  v.  Railway,  148  Mo.  64,  75. 
49  S.  W.  868;  State  ex  rel.  G«itral  Coal  & 
Coke  Co.  V.  Ellison,  270  Mo.  645,  653-655, 
195  S.  W.  722;  Roscoe  v.  Railway,  202  Mo. 
676,  588,  101  S.  W.  32;  State  ex  reL  Long 
V.  Ellison,  272  Mo.  571.  199  S.  W.  985,  988; 
and  Delo  v.  iUnSag  Co.,  IM  Ma  ApfK  88,  141 
8.  W.  687. 

Tbe  case  of  Delo  v.  Mlnhig  Co.,  supra,  be- 
ing  an  opinion  rendered  by  the  Springfield 
Court  of  Appeals,  we  shall  not  dwell  thereon, 
as  on  certiorari  we  are  not  concerned  with  ' 
any  conflict  which  may  exiat  between  opin- 
ions of  any  of  the  Oourte  of  A^veaL  State 
ex  r^  Am^can  Packing  Co.  t.  Reynolds, 
230  S.  W.  S^,  loc.  dt  045. 

Instmcticms  1  and  2  given  for  plaintiff  are 
as  follows; 

No.  1.  '^he  court  ioBtraets  the  jury  that  un- 
der the  evidence  In  this  cause  the  plaintiff  was 
engaged  in  Interstate  commerce  at  the  time  he 
claimed  he  was  injured  on  June  27,  in,7,  and 
is  entitled  to  the  proteetioa  afforded  the 
federal  Employers'  liaMlity  Act. 

"And  you  are  further  instructed  that  If  yen 
find  that  plaintiff'a  injuries.  If  in  fact  he  sus- 
tained injuries,  were  caused  by  the  negligence 
of  OB«  or  more  of  the  other  employees  of  de- 
fendant, then  your  verdict  must  be  for  the 
plaintiff;  and  this  is  true  even  thtmgh  yoa  may 
;  further  find  and  believe  ^t  plaintiff  himsdf 
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VA8  DefligBnt  and  that  hti  la^&gtwn  contrib- 
uted to  bis  injaries." 

No.  2.  "The  court  instracta  the  jury  that 
eveii  thonsb  you  may  fisd  and  believe  from 
the  evidence  in  the  cause  that  plaintiff  was  in 
point  of  fact  negligent  and  fell  off  the  car  on 
wbidi  he  was  riding  on  account  of  Us  aald 
ne^igence,  aUll  yon  are  not  authorised  to  find 
avinat  him  on  that  account,  provided  you  be- 
Eeve  that  the  defendant's  Other  employes  on  the 
second  «nd  third  cars  were  negligently  running 
their  respective  care  too  dose  together,  and 
too  dose  to  the  front  car  on  which  plaintiff 
was  riding  so  that  tbey  were  unable  to  stop 
said  second  and  third  cars  before  running  into 
and  over  plaintiff,  if  ao  the  jury  find;  and  yon 
are  further  instmeted.  that  if  yon  find  for 
the  phdntUf  under  the  facts  as  stated  herein- 
before, yon  can  only  consider  plaintiffs  negli- 
gence in  AninntiML  of  his  damages  which  you 
majr  award  Irim  Iq^  yomr  verdict." 

With  reference  to  these  Instructions,  the 
Court  of  Appeals,  in  its  opinion,  has  the  fol- 
lowing to  say,  beginning  with  a  considera- 
tion of  instmctlon  No.  1: 

"Defendant's  objections  are  twofold:  First, 
that  it  was  misleading  to  the  jury  to  tell  them 
that  the  plaintiff  was  entitled  to  the  protection 
of  the  federal  Employers'  Liability  Act,  as  such 
would  lead  them  to  believe  this  law  made  de- 
fendant liable  without  regard  to  negligence; 
an^  eeeond,  that  the  instmctlon  ia  erroneous 
beeaoM  it  did  not  limit  the  lasne  to  the  aUeged 
act  of  nei^igenec  left  in  the  case  after  the 
other  dtarges  of  negligence  bad  been  withdrawn 
from  the  jury  by  specific  iDStructiona  of  the 
court,  and  permitted  the  jurors  to  return  a 
vetdict  on  any  theory  of  negligence  not  al- 
leged or  proven  or  which  they  might  evolve  out 
of  their  own  minds. 

"We  think  tiie  first  objection  not  aerloos. 
The  jury  did  not  know  yrbat  protection  the 
federal  Employers*  Inability  Act  afforded  the 
idaintiff  except  what  was  stated  in  the  in- 
struction of  the  court.  It  is  not  reasonable  to 
suppose  that  by  reason  of  such  instruction  they 
could  have  eonelvdcd  that  the  defendant  would 
be  liable  to  the  plaintiff  withont  regard  to  neg- 
ligence. 

"The  second  objection  to  the  instruction  is 
more  aniona.  The  petition  contained  tiiree 
Bi^parate  diarges  of  negligence.  Two  of  these 
charges  were  specifically  withdrawn  from  the 
jury's  consideration  by  special  instroctions  of- 
fered by  defendant,  for  the  reason  there  was  no 
evidence  offered  by  plaintiff  in  support  of  such 
charges.  The  only  act  of  negligence  remaining 
was  the  one  to  the  effect  that  the  employes 
of  the  defendant  negligentiy  ran  the  hand  cars 
too  close  together.  By  defendant's  qecond  in- 
stroction  this  particular  act  of  negligence,  if 
found  to  exist  by  the  jury,  permitted  a  recovery 
for  the  plaintiff. 

"It  Is  urged  by  the  defendant  that  this  in- 
struction No.  1  was  too  general  in  character, 
and  permitted  the  jury  to  find  for  defendant  on 
any  act  of  negligence  not  pleaded  or  proven. 
It  may  be  noted  that  the  language  of  the  in- 
struction uses  the  words  'the  negligence,'  and 
doea  not  use  the  words  'any  ne^igence.'  The 
only  alleged  act  of  negligence  left  in  the  case 
was  covered  by  instruction  No.  2. 

"We  have  examined  the  recmrd  earefally,  and 


the  proof  submitted  in  the  cAae  covers  only 

the  specific  act  of  negligence  complained  of  in 
the  petition,  namely,  that  the  hand  oars  were 
negligently  run  too  close  together.  In  using  the 
words  'the  negligence,'  the  only  negligence  that 
could  be  referred  to  was  the  specific  act  of 
negligence  ideaded  and  proven. 

"In  the  case  of  Biley  v.  (Mty  of  Independence, 
258  Mo.  671,  loo.  at.  684.  167  S.  W.  1022,  loc. 
cit  1025  (Ann.  Cas.  1915D,  748),  the  Supreme 
Court,  in  considering  the  effect  of  an  instruc- 
tion broader  than  the  petition,  says: 

"  The  rale  is  that  the  instructions  must  be 
within  both  the  proof  and  the  pleadings.  But 
does  it  follow  from. all  this  that  his  case  should 
be  reversed  for  this  defect  in  the  Instruction? 
We  think  not  The  jury  could  not  have  been 
misled  by  tile  general  terms  of  the  instruction, 
because  the  proof  in  the  ease  covered  only  the 
specific  matters  complained  of  in  the  petition. 
Had  the  proof  gone  beyond  the  specific  mat- 
ters mentioned  in  the  petition,  we  would  have 
had  a  different  proposition  entirely.  But  here 
the  proof  was  confined  strictiy  to  the  negligent 
acta  charged  in  the  petition,  and  the  jury, 
therefore,  had  before  it  no  other  negligent  act 
to  consider.  Under  these  circumstances  we  do 
not  think  that  this  instruction  was  misleading 
or  in  anywise  injurious  to  the  defendant.  Er- 
ror without  injury  is  not  reversible  error.  This 
contention  we  rule  against  defendant.' 

"Under  the  facts  established  in  tiie  present 
case,  the  words  'the  negligence'  used  in  the 
instruction  meant  the  one  act  of  ne^igeoce  in 
the  case,  and  the  only  one  wihich  the  evidence 
tended  to  support,  and  the  jury,  being  at  least 
reasonably  intelligent  men,  must  have  under- 
stood the  use  of  such  words  to  mean  only  the 
negligence  that  was  an  issue  in  the  case,  and 
which  was  covered  by  the  succeeding  instruc- 
tion No.  2. 

"The  case  is  distinguishable  from  Stmupf  v. 
United  Railways  Company,  recently  decided  by 
this  court,  but  not  yet  officially  reported  (227 
S.  W.  652),  in  that  the  instruction  in  that  case 
authorized  a  verdict  for  plaintiff  if  the  jury 
believed  that  the  plaintiff's  injuries  were  caus- 
ed 'wholly  because  of  negligence  on  the  part  of 
the  employes  of  the  defendant  in  charge  of  the 
car,  as  such  negligence  is  defined  in  the  other 
instructions  of  the  court.*   In  that  case,  in  an- 
other instruction,  the  court  defined  'negligence' 
as  the  omission  of  ordinary  care,  and  by  such 
instruction  authorized  a  recovery  if  the  jury 
believed  that  the  defendant  in  any  respect  failed 
to  exercise  ordinary  care.   In  the  3tumpf  Case 
it  ia  pointed  out  by  Judge  Allen  in  bis  opinion 
that  the  jury,  under  the  record  there,  may 
have  concluded  that  defendant's  motorman  was 
□egligent  in  starting  the  car  before  he  fnl' 
closed  the  door,  thus  making  it  possible 
one  to  leave  the  car  after  It  had  started 
ward,  and  that  therefore  the  jury  may  h>- 
eluded  this  to  be  negligence  when  the' 
□ot  pleaded  or  relied  upon  by  the 

"By  specific  instructions  the 
case  told  the  jury  that  there  v 
that  the  hand  car  was  not  auff 
ably  safe  for  four  men 
thereof,  or  that  plaintiff 
carelessly  crowded  off  t^ 
alleged  acts  of  neglir 
evidence.    In  view 
inating  these  iss' 
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tba  wldaiMe,  Hit  fiuy  cotdd  hare  reuonably 
condaded  tiitt  uy  othir  act  of  negligence  than 
the  one  alleged  was  the  cause  of  plaintiff's  iiH 

juries. 

"As  the  proof  did  no(  go  beyond  the  specific 
act  charged  in  the  petition,  and  an  the  jnrr  did 
not  have  before  It  any  other  than  the  one 
spedfic  charge  of  negligence,  we  rule  that  the 
instruotion,  whQe  erroneons,  waa  not  injoiious 
to  the  defendant,  and  did  not  conBtltate  re- 
versible error." 

[3]  Examining  the  several  cases  dted  by 
relator,  we  find,  with  the  exception  of  State 
ex  re).  Long  v.  Elllaon,  enipro,  that  the;  can 
be  divided  Into  three  general  groups,  holding 
in  substance,  as  relevant  to  the  claim  of  er- 
ror under  consideration,  that  Instructfons 
should  (a)  conflne  the  Jury  to  the  spedflc 
facts  of  negUgeoce  charged,  (b)  conflne  the 
jury  to  the  facts  proven,  as  well  as  to  the 
pleadings,  and  (c)  s^ve  the  jury  to  under- 
stand what  constitutes  negligence  in  the 
particular  case.  In  our  judgment  nothing 
contained  In  the  opinion  of  the  Court  of  Ap- 
peals runs  counter  to  these  principles.  The 
court  spedflcally  finds  that  two  of  the  three 
charges  of  negligence  contained  in  the  pe- 
tition were  withdrawn  ttom  the  omsidera- 
tion  of  the  Jur7  by  spedal  instructions  given 
for  defendant;  that  the  only  chaise  of  neg^ 
Ilgence  which  roaained  and  ^n^ch  the  proof 
corered,  was  that  the  hand  cars  were  negli- 
gently run  too  close  together;  tAftt  the  neg- 
llgrace  referred  to  In  Instmction  No.  1  was 
the  spedfic  act  of  negligence  provoi;  and 
that  that  act  of  n^l^nce  was  covered  by 
Instruction  'No.  2.  This  finding  was  In  con- 
formity with,  and  not  in  conflict  with,  the 
prlnc4>IeB  announced  bj  this  oourt  in  the 
cases  dted  by  t^tor. 

f4]  nie  rule  annoiinced  in  State  ex  rel. 
Long  T.  BIllBon,  supra,  Ow  remaining  case 
dted  by  rtiator,  was  that— 

"Where  an  instruction  for  the  plaintiff  ooder- 
takea  to  cover  the  whole  case  and  where  such 
iDstructi(m  contains  a  direction  to  find  for  the 
plaintiff,  provided  the  Jury  find  the  hypo- 
thetical facts  mentioned  in  the  instruction  in 
plaintiff's  favor,  and  where  such  instruction 
omits  a  hypothetical  fact  which  must  be  found 
in  favor  of  plaintiff  before  there  can  be  a 
recovery,  then  the  omission  of  the  last-named 
hypothetical  fact  cannot  be  cured  by  any  in- 
struction given  for  the  defendant  In  such 
case.  Instead  of  the  defendant's  instruction 
caring  the  omission,  it  produces  a  conflict  in 
the  instructions;  this  because  the  plaintiff's 
instruction  authorizes  a  verdict  for  plaintiff 
without  any  finding  for  plaintiff  upon  a  vital 
question,  and  if  the  defendant's  instruction  re- 
quires a  finding  for  plaintiff  upon  this  vital 
question,  before  plaintiff  is  permitted  to  re- 
cover, then  there  is  a  conflict,  which  is  both 
pointed  and  dangerous." 

Plainly  this  ruling  Is  not  relevant  to  the 
instant  case.  The  ctAtention  of  relator  can- 
not be  sustained. 


HaTlng  ooodaded  Out  Queatlone  raised  by 

rdator,  ably  briefed  by  counsel,  and  enter- 
taining the  Tlewft  hwdn  Indioited,  it  fol- 
lows that  our  writ  waa  ImpioTidenfly  grant- 
ed, and  should  be  quasbed.  It  la  so  ordecM. 
All  concur. 


STATE  ex  rel.  CITY  OP  8EDALIA  et  al.  y. 
WEINRICH,  City  Treasnrw. 

(Supreme  Court  of  Missouri,  in  Banc.  Dec. 
30,  1921.  Relators'  Motion  to  Modify  Opin- 
ion Overraled  Jan.  21,  1822.) 

1.  iWaalolpal  eoryoratlees  «s99t8(l)— Refuad- 
IM  an  existlRi  isbt  by  dty  by  aa  Isaae  ef 
iMBds  deee  aot  ereate  a  aew  debt  reqairiai 
voters'  assent. 

Where  a  Judgment  had  been  given  against 
a  city,  issuance  of  bonds  to  refund  it,  if  they 
do  not  take  effect  until  the  judgment  debt  is 
released,  does  not  amount  to  creating  a  new 
debt,  which  under  Const,  art  10,  $  12,  requbw 
the  consent  of  two-thirds  of  the  voters  at  an 
election  held  for  that  purpose. 

2.  Manldpaf  OBrperatlenft  tt=»93l— Beads  to 
pay  a  Jadgmeat  agalast  a  olty  nay  aot  take 
flffaet  uatil  the  eld  debt  Is  extinguished. 

When  bonds  are  issued  by  a  dt?  council 
and  the  mayor,  in  pursuance  of  Rev.  St.  1919, 
g  8S17,  to  pay  a  Judgment  against  the  dty,  they 
may  not  legally  take  effect  until  tlw  old  debt 

is  extinguished. 

3.  Munioipal  oorporatloas  ^>927— City  treas- 
■rer  may  aot  refuse  to  sign  bonds  to  refnad 
a  Judgment  agalast  tba  dty. 

Where  bonds  were  issued  by  a  dty  council 
in  porsuance  of  Rev.  St  1919,  |  8317,  pro- 
viding that  a  mayor  and  council  of  a  city  of  the 
tliird  class  may  issue  coupon  bimds  to  a 
jodgmeot  or  decree  liy  court  oC  record,  if  the 
bonds  do  not  become  a  valid  debt  until  tiie 
judgment  is  released,  th*  dty  tteasnrer  may 
not  refuae  to  connteraign  tfa^n. 

4.  CoBstltutlosal  law  «=»33— Provlsloaa  glvlag 
"ity  power  tai  levy  taxes  ars  set  seif-eafere- 
ing. 

While  C(»Bt  art  10, 1 11,  limiting  the  rates 
of  taxes  by  dtles  for  local  purposes,  ia  not 
self-enfordng,  but  powers  to  tax  for  such  pur- 
poses must  be  founded  <m  aats  of  the  General 
Assembly. 

5.  Munldpai  corperatlOBs  •»87ft— Credltar  ef 
dty.  In  absence  of  autberiiaHea  of  debt  ^ 
voters.  Is  limited  Is  eelieetiea  te  exoees  ef 

levy  for  current  expenses. 

In  absence  of  authorization  of  debt  by  vot- 
ers of  dty,  a  creditor  whose  debt  has  not  been 
merged  in  a  judgment  is  limited  in  collection 
to  the  surplus  of  the  levy  for  current  expenses. 

6.  Munldpai  eoriMratkise  «s>tt5C(2)-^tatate 
construed  to  prevent  an  laereaee  ie  total  tax 
levy  of  more  thaa  10  per  eeet.  fer  I9S0  aad 

each  aaooeedlng  year. 

Under  Laws  1921,  pp.  618,  S19,  providing 
that  cities  shall  not  have  power  to  order  an 


tt=3>For  ftUier  csflw  see  Bsm*  toplo  sod  KBY-N  VMBBR  la  all  Key-Numbered  DlgesU  and  lodena 


STATE  V.  WEINBIOH>'*  ^ 
(IM  8.W.) 


873 


increased  nte  of  taxation  whiefa  sbdl  prodaco 
more  than  10  par  cent.  In  axoeu  of  tha  amoiint 
produced  bj  tbe  lery  ordered  in  1920,  and  a 
like  increase  in  encceeding  years,  a  tax  mar 
Dot  be  levied  In  ezcesa  of  the  tax  provided  in 
order  to  pay  fntereet  and  provide  a  Bickiog 
fund  for  bonds  authorized  by  the  city  coandl 
and  mayor  to  refund  a  Jndgment  obtained 
■gabutt  the  dtr* 

7.  Menldpal  corporallons  «=>956(l)— Righta 
of  city  to  levy  tax  depend  on  act  of  Lefllsla 
tare,  and  are  enbjeet  to  be  chanfled  by  ft. 

!nie  rights  of  a  dty  to  levy  taxes  depend 
OB  acta  of  tbe  Lectalatore,  and  are  sabject  to 
be  duniced  fay  tt. 

8.  CoBtmutioHal  law  «s»l43— MuttlolptI  etrpo 
rmtlaaa  4=3956(2)— I  noarring  lawfnl  ladebt 
ednese  by  a  olty  while  a  eartala  tax  iavy  wae 
lawfal  cannot  praveat  LeglalatHra  froM  re- 
dBciag  tba  Iavy. 

The  fact  that  a  city  Incnrred  a  lawfol  in- 
debtedneas  under  an  auUioriaed  rate  of  tax 
levy  doea  not  prerent  tba  Legialatara  tnwi  re- 
ducing tbe  levy. 

9.  Maniofpal  aorpeiUleas  «s»B27— CHy  treas- 
■rar  may  «at  rafna  tn  afga  valid  feoNds» 
thHgh  tha  tax  IS  pay  tkam  is  hvalM. 

A  dty  treaaom  may  not  refoae  to  eonnter- 
aign  ralid  bond*  beeauM  the  tax  to  pay  tbaaa 
im  fflegaL 

.  BUI  by  U»  Steto  of  lilanurl.  cm  tbo  tela- 
tlOD  of  tbe  Olty  of  Sedalia,  Mo^  and  anotbar, 
prayimc  for  a  wilt  of  nundamoa  aaalnst  JS. 
H.  Wetaildi,  □^eaaarer  t^ttaedtyof  SedaUa. 
AltematiTO  writ  made  pcceinptory. 

'  Montgom^y  &  Bncfcer  and  WlUcerson  & 
Barnett,  all  of  Sedalia,  for  petitioners. 

Leonard  W.  Bodekohr,  of  SeOaUa,  ior  le- 
qxmdeBt 

JAMBS  T.  BLAIB,  a  X  Uandomus.  The 
dty  water  company  of  Sedalia  obtained  Judg- 
ment against  the  dty  of  Sedalta  for 
810.52  on  account  of  xmi>aid  water  rentals. 
The  Judgment  was  affirmed  In  this  court 
(City  Water  Cb.  v.  City  of  Sedalia,  231  S.  W. 
942)  in  June,  1921.  There  was  no  money  In 
tlie  city  treasury  available  to  pay  the  Judg- 
ment Acting  under  section  8317  et  seq..  R. 
S.  1919,  the  city  council  passed  and  the  mayor 
signed  an  ordinance  providing  for  payment 
by  an  issue  of  Judgment-f  undlng  >  coupon 
bonds  for  $14,500.  Bids  therefor  were  duly 
received,  and  tbe  relator  Guaranty  Trust 
Company  was  the  highest  bidder.  Bespoud- 
ent  was  and  Is  the  dty  treasurer.  He  re- 
fused to  countersign  the  bonds  as  required 
by  the  statute,  and  this  proceeding  was  be- 
gun to  compel  him  to  do  so.  Respondent  con- 
cedes that  the  tax  levy  for  the  year  is  ma- 
terially less  than  the  consUtutional  limit. 
TlilB  remains  true  when  the  three-fourths  of 
one  cent  on  each  $100  of  the  dty  assessment, 


the  levy  f<nMhe  payment  of  the  bonds  in 
question,  li  included. 

[1]  I.  Be^Kmdent's  first  contention  is  that 
the  bonds  in  question  will  constitute  a  new 
Indebtedness,  and  therefore  cannot  lawfully 
be  issued  without  the  consent  of  the  voters 
at  an  electlw  h^d  for  that  purpose.  Sec- 
tion 12.  art  10,  Const  The  Judgment  against 
tbe  idty  is  C(mdtt8ive  of  the  validity  of  the 
Indebtedness  upon  which  it  ifl  founded.  Re- 
lators insist  the  bonds  proposed  to  be  issued 
will  constitute  a  mere  refunding  of  an  exist- 
ing valid  ind^tednesa.  and  that  their  is- 
snance  will  result  simply  in  changing  the 
form  tbaeiot,  and  will  neither  change  nor 
add  to  the  dty'e  indebtedness  In  a  menuar 
obnoxious  to  the  Oonstitution.  In  State  ex 
reL  Clark  County  t.  Hackmann,  280  Mo^  686; 
218  s.  W.  818,  it  was  held  that  the  Issoance 
and  sale  of  county  bonds  for  the  purpose  of 
raising  money  wbteb  waa  aubseauently  to  b» 
used  to  dlMbaqpe  an  exiattnc  IndebtedBeaa 
created  a  new  debt  niia  upon  tha  theory 
that  a  UablUty  on  the  bonda  eame  into  ex- 
istence upon  thdr  aale  and  d^Tery,  and  ttiat 
the  UablUty  upon  the  old  debt  oontlnned  to 
exist  until  the  proceeds  from  the  bonds  wore 
thweafter  actually  aiHpUed  to  extingulsb  it 
It  la  made  dear  In  that  oiOnlon  that  ft  waa 
not  fnteoided  to  dedde  that  a  refunding  of  a 
debt  by  a  process  whldi  extinguished  it  at 
the  time  or  before  the  refunding  bonds  be- 
came actual  obligations  of  a  municipality 
would  create  a  new  d^t  In  any  sense.  That 
a  dty  might  make  a  new  contract  in  rtttewal 
of  a  i^ior  valid  obUgatlon  had  already  been 
decided  by  this  court  State  ex  r^.  v.  Ne- 
osho, 20S  Mo.  loc.  dt  96,  101  S.  W.  99.  In 
the  brl^  in  this  case  and  those  wbldx  afr 
con^&ny  the  opinion  la  the  Clark  Oounty 
Osse,  aa  well  as  in  the  majority  and  dissent- 
ing opinions  in  that  eas^  may  be  Anind  ctH- 
lectionB  of  tbe  decisions  whicb  diow  that 
the  great  weight  of  authority  la  to  the  ^ect 
that  the  refunding  of  a  valid  debt  in  sucb 
manner  that  the  payment  and  extluguish- 
ment  precedes  or  is  simultaneous  with  the 
coming  Into  existence  of  tbe  refunded  debt 
as  an  obligation  does  not  create  a  new  in- 
debtedness or  add  to  the  previous  one,  but 
merely  diangea  its  form.  This  Is  true 
whether  the  refunding  bonds  are  exchanged 
for  the  evidences  of  the  old  debt  or  are  sold 
and  tbe  proceeds  actually  used  to  extinguish 
the  old  at  the  time  and  In  tbe  manner  stated. 
It  seems  to  us  that  sound  leason  also  sup* 
ports  this  view. 

II.  The  authorl^  of  the  dty  to  refund  Is 
jjven  by  the  following  sections  of  the  stat- 
ute: 

TISie  mayor  and  eomdl  of  any  dty  of  Uia 
third  class,  for  the  purpose  of  payhtg  any  mnn 

of  money  which  It  may  now  or  hereafter  be 
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required  to  paj  hj  tbe  jndsmMAir  decree  (tf 
any  court  ot  record,  may  iaeue  coupon  bonds 
the  dtr»  payable  in  such  lanfol  money  of 
tbe  United  Statea  as  tbey  may  provide,  wltich 
shall  run  for  a  period  not  exceeding  twenty 
yean,  may  carry  interest  payable  annually  or 
Bemiannually,  at  a  rate  fiot  exceeding  6  per 
centum  per  annum,  shall  be  algned  by  tbe  may- 
or, coontenlgned  by  the  dty  treasurer,  at- 
tested hy  the  dtj  dark,  and  ahall  bear  the 
seal  of  the  dtr. 

"No  Buch  boa^s  shall  be  issued  in  such  a  man- 
ner as  to  increase  the  indebtedness  of  the  said 
city,  bat  such  bonds  shall  be  delivered  in  pay- 
ment and  disdiarge  of  snms  which  it  shall  be 
required  to  pay  by  the  Judgment  or  decree  of 
any  court,  at  least  equal  to  the  principal  sum 
of  the  boDda  deliTered;  or  mch  bonda  ahall 
ba  aold  as  direeted  hy  the  council  of  the  titj, 
or,  in  the  ahaenee  of  andi  directiona,  hg  the 
titj  treasurer,  and  the  proceeds  thereof  shall 
be  applied  only  to  the  payment  of  the  sums 
aforesaid;  but  all  such  bonds  so  sold  shall  be 
delivered  at  the  same  time  that  the  sums  afore- 
said shall  be  paid  and  discharged. 

"BreiT  city  issuing  bonds  under  the  provi- 
sions of  this  article  shall,  before  or  at  the  time 
of  doing  BO,  provide  for  the  collection  of  an 
annual  tax,  which,  together  with  all  sums  which 
Shan  be  applicable  to  the  payment  of  the  prin- 
cipal and  interest  of  tiie  said  bonds,  shidl  be 
sufficient  to  pay  the  tnterest  of  the  said  bonds, 
as  it  falls  due,  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  tbe  principal  thereof 
at  the  maturity  thereof.  Such  sinking  fund 
shall  be  kept  invested  and  managed  in  tbe 
same  manner  as  the  other  sinking  funds  of 
such  city. 

"All  bonds  purporting  to  be  issued  by  virtue 
or  in  pnrsDanca  of  tlie  tfam  preceding  mc- 
tions,  and  signed  and  sealed  as  hereinbefore 
provided,  shall,  in  favor  of  bona  6de  holders, 
be  condasirely  presumed  to  have  been  duly 
and  regularly  autborized  and  Issued  in  accord- 
ance with  the  provisions  herein  contained,  and 
no  holder  shall  be  obliged  to  see  to  the  exist- 
ence of  the  purpose  of  the  issue,  or  to  the  reg- 
ularity of  any  of  the  proceedings,  or  to  the 
validity  of  the  judgmentB  and  decrees  to  be 
paid,  or  to  tbe  application  of  the  proceeds. 
All  such  bonds  slull  be  negotiable  In  all  re- 
spects and  to  tiie  same  extent  as  securities  ne- 
gotiable by  the  law  merchant.**  Ber.  St  1019, 
If  8317-8S20. 

[2,  S]  Unquestionably  these  sections  au- 
thorize a  course  In  harmony  with  the  rule 
just  stated,  and  not  out  of  harmony  with 
that  laid  down  In  the  Clark  Coimty  Case.  If 
Slime  of  the  language  In  sections  8318  and 
8320  ml^t  seem  broad  enough  to  indicate 
an  attempt  to  permit  something  else,  such  a 
construction  is  prevented  by  the  Constitution 
Itiielf  as  construed  in  the  Clark  County  Cascb 
Tbe  bonds  cannot  become  valid  obligations  if 
they  create  a  sew  debt,  because  no  vote  was 
taken.  Ttiey  would  create  a  new  debt  if 
validly  issued  before  the  old  debt  was  ex- 
tinguished. Since  tbe  Constitution  does  not 
permit  the  creation  of  a  new  debt  of  the 
kind  withont  s  vote,  the  bonda  cannot  be 
lawfully  issued  and  become  obligations  of  tb4 ' 


cit7  antU  tbe  old  debt  la  utinsulshed.  The 
jn^pn^t  asainst  the  dty  In  the  former  case 
muat  be  tewAilly  released  and  tbe  debt  ac- 
tually exttuguished  b^Dre  these  refunding 
txxids  can  become  obUgatlons  of  tbe  dty. 
This  la  the  only  construction  of  Oie  statute 
wbidi  the  CcKutltution  and  tbe  rule  in  tbe 
Clark  Cbunty  Caae  wlU  permit.  Any  lan- 
guage in  it  wblcb  t»ds  to  a  contrary  result 
oontiicts  with  tbe  Constitution.  It  Is  en- 
tirely possible  to  comply  with  tbe  statute  aa 
construed,  and  we  do  not  think  the  dty  treas- 
urer can  refuse  his  signature  because  the 
purchastf  and  the  dty  might  attempt  to 
close  the  transaction  In  some  way  whidi 
would  conflict  with  the  Constitution  and 
render  the  refunding  bonds  invalid  or  be- 
cause the  Legislature  inadvertently  se^ns  to 
have  att^pted  to  r^eve  purcbasers  of  such 
bonds  of  some  obligations  and  duties  Irrev- 
ocably placed  upon  then  by  tbe  OmatftB- 
tton  as  conditions  precedent  to  the  validly 
of  the  bonds. 

[4]  III.  Beepondoit  ui^  that  then  is 
no  authority  for  the  tax  provided  for  in  tbe 
ordinance  which  authorizes  tbe  lesuance  of 
the  refunding  l)<md&  This  contention  Is 
hosed  upon  the  fact  that  tbe  dty  has  al- 
ready levied  for  current  purposes  •  tax 
which  will  produce  tbe  amount  produced, 
mathematically,  by  the  levy  of  the  iweoedlw; 
year,  and  10  per  cent  In  addlUon  tberetxv 
and  ttiat  tbe  bond  tax  will  be  in  ezceaa  ot 
tills  amount.  'OOa  aiKoment  la  baaed  upon 
tbe  act  of  1021  (iMm  1821,  pp.  S18,  811^.  It 
was  bdd  in  State  ex  reL  t.  Tan  Bverr,  T5  Ho. 
loc.  dt  537.  that  the  limitations  upon  the 
taxing  power  ot  dtiee  found  In  aectiw  It 
art.  10,  of  the  Constitution,  are  self-enfordog. 
but  that  the  section  conferred  upon  a  dty 
no  power  to  tax,  that  such  power  is  dwlved 
"from  the  acts  of  the  Q«ieral  Assembly,  and 
not  dlrectl>-  from  the  ccmstltutlonal  provlsiin 
we  are  considering." 

[1,1]  In  the  absence  of  authorlKation  of  a 
new  debt  by  the  voters  under  the  rule  in  the 
Cl&ifk  County  Oase  tbe  sole  source  of  pay- 
ment of  tbe  Indebtedness  to  the  water  com- 
pany, prior  to  its  being  merged  In  the  jade- 
ment,  was  such  surplus  as  might  remain  oni 
of  the  levy  for  currait  expenses  after  cur- 
rent expenses  for  the  year  had  been  paid. 
The  creditor  could  not  require  payment  out 
of  the  levy  for  current  expenses  (State  ex  re!. 
V.  Zinc  Co.,  272  Mo.  loc.  dt.  51,  197  S.  W. 
112),  since  such  a  right  is  inconslstmt  with 
tbe  provision  against  antldpation  of  rerenae 
without  the  vote  of  the  peopla  If  a  balance 
remained  after  current  expenses  were  mec 
out  of  the  general  levy  the  debt  mlglit  bare 
been  paid,  pro  ttinto,  out  of  sucb  balance- 
But  the  amount  of  tbe  lev;  for  current  ex 
peuses  cannot  exceed  the  levy  which  is  au 
thorlzed  by  the  Legislature,  If  the  doctrln>t 
of  tbe  Van  Every  Case  la  aound.  That  do^ 
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trine   was  nnanlmoualr  re-ftimoiiiieed  in 

Brooks  V.  Schultz,  178  Mo.  loc.  eit  277,  77 
S.  W.  861.  The  question  tben  is  whether  the 
Legislature  has  given  aatbority  under  wfaI<A 
a  levy  can  be  made  which  will  raise  more 
than  10  per  cent,  more  than  the  levy  for 
1920  would  have  ralaed  if  collected.  The 
act  of  1921  provides  that  a  city  of  the  third 
class  may  cause  a  census  to  be  taken,  and 
if  that  census  shows  a  population  of  30,000 
or  more,  the  levy  shall  not  exceed  $1  per 
hundred  of  assessed  ralae;  if  the  population 
shall  be  less  than  30,000  and  over  10,000, 
(as  in  this  case)  the  levy  aball  not  exceed 
00  cents  on  the  9100. 

The  act  declares  these  to  be  "maximum 
rates  which  may  be  levied  In  said  cities." 
1^8  is  followed  by  a  proviso  to  the  etfect 
that  the  council  "shall  not  have  power  to 
order  a  rate  of  tax  levy  on  real  or  personal 
pn^erty  for  the  yesr  1021  which  shall  pro- 
duce more  than  10  per  cent,  in  excess  of  the 
amount  produced,  mathematicaUy,  by  the 
rate  of  levy  ordered  in  1920"  and  a  like  In- 
crease In  Buocessive  years.  Tben  it  is  pro- 
vided that  the  voters  may  increase  the  lev; 
beycmd  the  statutory  amount  and  within  con- 
stitutloual  limits  by  majority  vote.  On  the 
face  of  this  act  the  L^slature  has  limited 
the  levy  wbicAi  may  be  mad%  and  has  used  no 
langusise  adequate  to  invest  tlis  council  with 
powers  to  levy  more  than  the  proviso  pfe- 
seribes.  So  fkr  as  tlie  language  of  the  stat- 
ute provides,  ttierefore^  the  city  council  is 
without  authority  to  levy  a  tax  In  excess  of 
a  sum  equal  to  the  tax  of  1920  and  10  per 
oMit.,  and  therefore  without  power  to  levy 
tbe  bond  tax  in  question  In  this  case.  The 
decision  In  Calland  v.  Spriuglield.  264  Mo. 
200,  174  S.  W.  396,  had  the  full  concurrence 
of  but  two  Judges  other  than  Its  writer.  In 
addition  It  Is  distinguishable  from  the  case 
at  bar.  It  is  not  to  be  construed  to  hold  that 
a  dty  gets  its  taxing  power  directly  fn»n 
tbe  Oonstitutioo.  The  language  of  section  11 
of  article  10  and  ttie  previous  decisions  of  this 
c«Mirt  disclose  the  unsoundness  of  a  holding 
such  as  that  would  be.  That  case,  on  this 
ptolnt,  must  be  understood  to  hold  that  section 
924S,  H.  S.  1909,  first  fully  emuowers  the 
dty  to  levy  to  the  cunbiituUouul  limit,  and 
ttieu  attempts  to  athx  to  a  purt  of  such  levy 
an  unconstitutional  condition.  The  language 
of  that  section  differs  from  the  langunge  of 
the  act  of  1021  with  respect  to  this  feitture. 
The  act  of  1921  confers  upon  the  council  no 
rK>wer  except  the  power  to  levy  110  per  cent, 
of  the  tax  of  the  preceding  year.  So  under- 
stood, the  Oallsnd  Case  is  not  out  of  har- 
mony  with  the  decisions  referred  to,  and  is 
confined  to  the  question  then  before  tlie  court. 

[7,  t]  Relators  insist  that  the  act  of  3B21  is 
bad,  since  the  Legislature  cannot  destroy  or 


Impair  vested  rights  or  create  any  obliga- 
tion, impose  new  duty,  ox  attach  a  new  lia- 
bility In  respect  to  transacttuis  ^ready 
passed,  or  deny  ^I  ranedy,  or  so  ocmdltion 
and  restrict  it  as  materially  to  impair  sudi 
rights.  They  cite  Hope  Mut  Ins.  Co.  t. 
Flynn,  38  Mo.  483,  90  Am.  Dec.  488;  Bartw 
County  V.  Walker,  47  Ma  189 ;  and  Kodi  v. 
Trust  Co.,  181  S.  W.  44.  The  general  rule 
announced  in  these  decisions  accords  with 
that  of  all  tbe  eased.  Its  application  to  this 
case  is  a  different  matter.  As  stated,  the 
revenue  to  which  the  water  ccnnpany  was 
obliged  to  look  prior  to  Judgment  was  audi 
balance  as  might  remain  In  any  year  after 
current  dty  expenses  were  paid  out  of  the 
general  levy  for  that  year.  It  is  true  that 
the  dty  had  tbe  right  under  the  statute  in' 
force  when  the  ddjt  was  made  to  levy  60 
cents  on  each  $100  assessed  valuation.  It  is 
also  true,  since  the  power  to  levy  the  60  cents 
came  from  the  Legislature,  that  the  I^eglsla- 
turo  had  tbe  power  to  cut  down  that  power 
and  restrict  the  council  to  a  levy  lees  than 
60  caits.  Whatever  rl^ts,  if  any,  accrued, 
accrued  subject  to  the  power  of  the  Legisla- 
ture to  amend  the  law.  The  fact  that  the 
dty  Incurred  a  lawful  ind^tedness  under 
one  levy  could  not  estop  tiie  Legislature  to 
exerdse  its  constitutional  power  to  reduce 
tbe  levy.  The  debt  wns  incurred  with  full 
knowledge  of  the  fact  that  the  legislature 
could  make  the  change,  and,  In  fact,  the  pos- 
sibility of  such  a  change  was  an  incident  of 
the  contract,  since  the  ai^iiicable  law  became 
a  part  of  It  It  is  not  out  of  place  to  add 
that  the  Legislature  had  no  power  to  authorr 
Ize  tbe  council  to  antldpate  the  dty  income 
by  charging  it  absolutely  with  a  tax  to  pay 
the  bonds  in  this  case.  If  tbe  fall  amount 
at  tbe  levy  tbe  dty  lawfully  might  make 
should  not  be  required.  In  any  year,  to  pay 
current  expenses,  tbe  Induslon  of  an  amount 
(the  whole  being  within  the  maximum  the 
statute  allows)  sufiident  to  pay  the  bond  tax 
would  be  lawfnl.  Tbe  dty  would  not  be 
bound,  however,  to  forego  Its  right  to  levy 
and  use  for  current  expenses  the  full  tax  it 
Is  authorl7>ed  to  levy  statute.  To  hold 
otherwise  would  be  to  hold  that  a  dty  could 
defeat  the  cash  basis  policy  of  the  Constitu- 
tion by  the  device  of  getting  into  debt. 

[t]  IV.  Nevertheless,  the  bonds  are  valid 
bonds,  though  the  tax  may  be  incoUectible. 
The  dty  treasurer  cannot  refuse  to  perform 
his  statutory  duty  -  because  tbe  law,  as  a 
part  of  the  bonds,  may  require  a  omstruc- 
tton  of  them  which  somewtiat  modifies  the 
language  used  In  them.  For  this  reason  the 
alternative  writ  Is  made  peremptory. 

AH  concur;  DAVID  E.  BLAIIt,  J.,  in  the 
result. 
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SIMMS  tt  >L  V.  THOMPSON  tt 
(No.  22020.) 

(Sapreme  Conrt  of  Misaonri,  In  Banc.  Dee. 
30,  1921.  Motion  (or  Behesring  Denied 
Jan.  21, 1922.) 

1.  Appeal  aad  error  «»M4(3)— Motion  to  va- 
oatt  Judgment  for  oiror  of  faot  eupperted  by 
mrtdeaaa  Miora  the  raeord  Mod  not  ba  pr*> 
aarvad  Itf  bIH  af  txeaptlon. 

A  motion  to  taeate  a  jadfmant  for  error 
oC  fact  and  not  lor  patent  error  of  record, 
Bopported  bj  erldence  dehora  the  record  takes 
the  place  of  the  common-law  writ  of  error 
coram  noble,  is  In  the  nature  of  a  i^eading 
making  an  attack  upon  the  jadgment  of  the 
eoort  committing  the  error,  and  doea  not  have 
to  he  preaemd  br  Ull  of  ezoeptloBa. 

2.  Jidgment  «=>334--Writ  of  arrar  eoraai  no. 
bis  opens  np  for  aaw  trial  only  thoaa  polats 
attaekad  hy  It. 

Under  writ  of  error  coram  nobis,  Issuea 
mnat  be  made  np  and  tried,  if  necessarr,  hj  a 
jaxf;  hat  ^e  writ  opens  ap  for  new  trial  only 
a««e  pointa  and  qaeations  raised  by  the  ap- 
plication for  It 

3.  Appeal  and  error  «=3>876— On  appeal  from 
JadOmoflt  on  writ  of  error  eorsm  nobis  ex- 
eopttotts  In  original  trial  eannot  b*  rovlawad. 

In  application  for  a  writ  of  error  coram 
nobis  where  the  iasnea  were  made  np  by  mo- 
tions filed  by  respondenta  and  the  reply  of 
movants  which  were  in  the  natare  of  answers 
and  were  pleadlnga  In  the  case,  the  case  was 
an  independent  one,  and  the  appellate  court 
cannot  review  matters  of  exception  in  tiie  ab- 
sence of  a  motion  for  a  new  trial. 

4.  Jndgment  ^3334— Writ  of  error  coram  no- 
ble Ilea  In  tba  aane  eoart  whioh  rendered 
Jadpneirt  ta  corraot  f»r  nletakaa  of  fact,  but 
Mt  for  f  rand. 

A  Writ  of  error  coram  nobia  lies  in  the  same 
court  which  rendered  Judgment  to  correct  the 
judgment  for  mistakes  of  fact  in  the  absence  of 
which  the  judgment  would  not  have  been  given, 
but  is  not  to  correct  for  fraud. 

5.  Praeesa  ^86— A  party  nay  proceed  by 
pnblloatlon  against  a  defendant  If  living,  or, 
If  dead,  against  tils  pnknown  heirs. 

Under  Rev.  St  1919,  |  1970,  providing  for 
suit  to  quiet  title  to  real  estate,  a  party  may 
proceed  by  publication  against  a  defendant  if 
living,  or,  if  dead,  against  his  unknown  beir& 

6.  Proc«sa  «s:>l06— Rnbileatlen  held  to  be  la 
oompllanoe  with  statute. 

Under  Rev.  St.  1919,  f  197S,  providing  that 
notice  of  publication  in  a  suit  to  quiet  title 
must  be  published  once  a  week  for  at  least 
four  weelu,  the  last  insertion  to  be  at  least 
four  veeka  prior  to  the  term  of  the  court  at 
which  the  caae  la  tried,  publication  for  four 
snccesalve  weeks  in  a  month,  the  last  inser- 
tion being  more  than  thirty  days  before  the 
term  of  tiie  conrt,  was  a  saffident  compliance 
with  the  statute. 


7.  Onlellni  title  «»34(8)*P«tltloB  Mod  net 
state  wbathor  unknown  defMdaata  are  resl- 
danta. 

In  a  suit  to  qniet  title,  an  error  of  fact  in 
designating  the  unknown  heirs  and  devisees  of 
the  original  patentee  as  nonresidents  of  the 
state,  80  that  the  ordinary  process  of  law 
could  not  be  served  upon  them  within  the  state, 
was  Immaterial  and  cannot  be  the  baalB  for 
reversal  on  proceeding  by  motioa  for  a  writ 
in  the  nature  of  a  writ  it  error  coram  nolas, 
since  under  the  statute  it  is  unnecessary  to 
state  whether  they  are  residents  of  the  state. 

8.  Vanrior  aad  parehasor  «a»23l  (3)— Parobasar 
la  aharied  with  aotlot  of  ovaiytliiai  eaataiaad 
or  roolted  In  rooorM  asada  In  hit  okaln  af 

title. 

The  purchaser  of  land  Is  charged  with  con- 
structive notice  of  everything  contained  or  re- 
cited in  the  recorded  deeds  which  lie  in  and 
constitute  the  chain  of  titie  under  which  he 
holds. 

9.  Judgment  «=3>I7<2)— Proeoaa  ^»87-Jadg- 
mont  based  on  sanrloe  by  pabHoatlia  an  mat 
dent  defendants  not  vaW. 

The  statute  authorising  service  hj  pnUi- 
cation  is  not  by  Its  terms  confined  in  its  opera- 
tion to  actual  nonresidents  of  the  state,  bat 
provides  for  cases  where  nonresidenee  nt  de- 
fendants is  alleged  by  the  petition ;  hence  when 
there  Is  aerrlce  by  publication  re^dent  defend- 
ants are  as  effectually  served  as  If  nerved  b.v 
summons,  and  final  Judgment  upon  sneh  service 
is  aa  raUd  aa  a  Judgmoat  rendered  opon  aerTice 
of  aumnoBB. 

10.  Jadgaieat  ^e»67l  —  Afaliat  aaa  aad  at- 
known  heira  held  valM  aa  ta  lha  haire  thoagb 
aaoastor  was  dead. 

In  suit  to  quiet  titie,  where  the  language 

of  an  averment  advised  the  court  that  the  oris- 
inal  patentee  might  or  might  not  be  aHve.  a 
judgment  of  the  court  quieting  titie  against  him 
and  unknown  heire  properly  Joined,  though  a 
nullity  as  to  him  because  he  was  dead,  was 
valid  as  to  the  others. 

11.  Judgment  «=»334— In  prooeedlag  by  Mttes 
for  writ  Iff  aatare  of  writ  of  error  eeraa 
aobis,  a  matter  Inoenststest  with  the  doerse 
rendered  by  tbs  trial  eourt  la  aot  ravtawaMc 

In  an  action  to  quiet  title  under  B«t.  St 
1999,  I  2539,  aotborinliig  any  paraon  faa^ag 
any  titil^  Interest,  or  estate  la  real  property 

to  commence  an  action  against  any  person  hav- 
ing or  claiming  to  have  any  title,  estate,  or  in- 
terest in  such  property  to  have  his  titie,  inter- 
est, or  estate  ascertained  and  determined,  in 
which  the  judgment  determined  that  plaintt&s 
were  owners  in  fee,  in  a  proceeding  by  moUen 
for  a  writ  in  the  nature  of  writ  of  error  coma 
nobis  to  set  the  judgmeat  aside,  the  objectioa 
that  plaintiffs  owned  only  the  life  estate  of  M., 
their  grantor,  and  if  the  court  had  known  this 
it  would  not  have  rendered  judgment,  is  not 
reviewable,  being  inconsistent  witii  the  decree 
quletiag  titie  in  plaintiffa  rendered  br  the  eoort 

12.  Jadaneat  «s>334— Statemeata  hi  natlsa 
laoenslstent  with  llndlaga  of  trial  ooart  ean- 
not ba  ro¥learad. 

In  a  proeeedtttg  by  motion  la  t^e  nature  of 
writ  of  error  coram  nobis  to  set  aside  a  jndg- 
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ment  In  an  action  to  qntet  title,  vhere  tba  ob- 
jecdoDB  that  appellants  owned  the  remidnder 
of  tlw  land  In  fee  nztder  tiie  prorlsions  of  a 
win  and  that  respondents  had  fcnowledse  there- 
«f  were  fii«nuilBtent  with  tiie  findings  of  the 
trial  eonrt,  they  cannot  be  consideEed. 

13.  JadgnMt  «=9334— Title  havlnf  beea  qsM- 
ed  la  plalatJffs,  on  prooMdlnse  ler  writ  of 
error  ooram  aobla,  the  eoateitloa  that  plala- 
tlffa  were  life  teiaate  canaot  be  oeiialdered. 

In  a  proceeding  by  motion  for  a  writ  In 
the  nature  of  a  writ  of  error  coram  nobis  to 
B«t  aside  a  jodgment  in  an  action  to  gtdet  titie, 
wherein  titie  had  been  quieted  in  plaintiffs,  the 
contention  that  plaintiffs  in  the  action  to  qolet 
tide  owned  an  estate  pur  aotre  vie  and  can 
do  nothing  to  prejudice  the  estate  of  the  re- 
malndenDen,  and  are  estopped  to  daim  tttle 
adverselr  to  them,  eaUBot  be  eonaldered. 

On  Motion  fOr  Behearlng. 

14.  Jaiimeat  4»I42— Judgmeat  on  oonstmo' 
tlve  aorvloe  may  be  set  aside  wItUa  three 
years. 

Under  Ber.  St.  1919,  H  1532  and  1533,  a 
judgment  in  a  suit  to  quiet  titie  wherein  the 
court  acqnlrcd  Jurisdiction  by  constmctfre  serr- 
iee  may  be  reviewed,  if  tiie  defendants  shall 
within  three  years  appear  and  by  petition  for 
review  show  good  cause  for  setting  aside  sudi 
judgment 

15.  OaletlRi  tills  ^34(3)-FaUure  to  state 
Merest  ef  ukaewa  hein  held  aot  error. 

In  an  action  to  quiet  titie  agaiiut  unknown 
heirs  and  devisees  in  which  it  was  alleged  that 
plaintiff  could  not  definitely  describe  the  in- 
terest of  the  onknowQ  persons,  failure  to  sue 
some  of  the  heirs  of  a  life  tenant  in  their  ca- 
pacity as  heirs  of  two  deceased  remaindermen 
did  not  render  the  petition  ineffective. 

16.  Judgment  «=9334— Relief  on  the  ground  of 
fraud  Is  not  avaHahle  on  error  coram  nobis. 

In  s  proceeding  by  motion  for  a  writ  in 
the  natnre  of  a  writ  of  error  coram  nobis  to 
set  aside  a  judgment  quieting  titie,  even  if  the 
affidavit  to  quiet  titie  was  false,  making  the  ac- 
tion fraudulent,  no  relief  could  be  given,  since 
relief  on  the  ground  of  frsud  is  not  available 
on  error  coram  sobiB. 

Ai^)eal  from  C^cult  Court;  GatroU  Oonii- 
ty:  Ralph  Hughes,  Judge. 

Action  by  John  W.  Simms  and  Qthers 
against  Bx>bert  Thompson  and  others  and 
Mlnltree  C  UcFadin  and  others.  Proceed- 
ing by  Mlnltree  C.  McFadln  and  others  by 
motion  for  a  writ  in  the  natnre  of  a  writ  of 
coram  nobis  to  set  aside  a  Judgment  quiet- 
ing title  in  plahitlfls.  From  Judgment  over- 
ruling  the  motion,  Mlnltree  O.  McFadln  and 
others  appeaL  Affirmed. 

Jtrim  E.  Burden,  of  Leidngtoii,  and  Oerson 
B.  SUvennan,  of  Kansas  Olty,  for  appellants, 

fVanfcen  &  Tlmmons,  of  CarroUtoo.  tot 
re^ndenta  Slnuna  and  others. 

ConkUng  &  Withers  and  Lo^er  ft  Morris, 
all  of  Carzollton,  for  ravondents  Wllaoiu 


HIOBEIS,  X  Commissioner  Small  states 
the  facts  in  this  case  In  his  report,  filed  In 
division  1  of  this  court,  as  follows: 

"This  is  a  proceeding  by  appellants  by  motion 
for  a  writ  in  the  nature  of  a  writ  of  coram 
nobis  to  set  aside  a  judgment  to  quiet  titie  ren- 
dered against  tiiem  up«i  service  by  publication 
as  unknown  defendants. 

"Appellants  are  the  dbildren  of  Frances  Eve- 
line McFadhi.  who  died  on  the  26th  Hty  of 
July,  1916;  and  the  mrandchildren  of  Minitree 
Catron,  who  died  in  1862.  By  his  will,  duly 
probated  and  recorded  in  the  office  of  the  pro- 
bate derk  in  Ijafayette  county  in  1862  (but 
never  recorded  in  Carroll  county),  said  Catron 
devised  tho  lands  involved  in  this  case  to  his 
daughter,  said  Frances  Bvdine  McFadin,  dur- 
ing ber  natural  life,  with  remainder  In  fee  to 
all  of  her  children.  She  bad  then  living  four 
diildrrai,  the  oldest  seven  years  of  age,  and 
after  said  Catron's  death,  four  more  chil* 
dreu  were  bom  to  ber>  Two  of  said  children 
died,  leaving  the  appellants  as  their  heirs.  In 
the  year  1867,  said  Frances  Bveline  McFadin, 
in  a  deed  joined  in  by  her  husband,  John  Mc- 
Fadin, conveyed  aaid  land  to  Muy  A.  ISmms 
by  deed  containing  fall  covenants  of  warranty 
and  for  the  condderatimi  of  $1,000.  Said  Mary 
A.  Simms  died  in  1887,  leaving  her  husband  and 
her  children,  John  W.  Simms  and  others,  des- 
ignated as  the  plaintiffe  In  this  cause,  as  her 
heirs.  On  July  22,  190O,  the  plaintiffs,  as 
Such  heirs  (their  father  also  then  being  de- 
ceased), brought  eoit  to  quiet  titie  in  the  cir- 
cuit court  vl  Carroll  coon^  against  the  un- 
known heirs  and  devisees  of  Mhoitree  Catron, 
further  all^cbig  that  said  unknown  defend- 
ants were  nonreridsnts  and  lived  outdde  of 
the  state  of  Bfissouri,  and  could  not  be  served 
with  tbe  ordinary  process  of  law.  Judgment 
was  obtained  in  said  cause  by  default,  Septem- 
ber 28, 1909.  Mrs.  McFadin,  the  mother  of  the 
appellants,  dying  in  1916,  the  appellants  on 
the  17th  day  of  September,  1917,  filed  hi  said 
suit  to  gnlet  titie,  their  motion,  now  before  ns, 
for  a  writ  in  llie  nature  of  a  writ  of  coram 
nobis,  sakiDg  the  court  to  set  aside  ssid  Judg- 
ment for  errors  of  fact  not  appearing  on  the 
record,  of  which,  had  the  court  been  advised, 
it  would  not  have  rendered  Judgment  against 
appellants  in  said  cause.  Such  facts,  as  charged 
in  said  motion,  are  eubstantially  as  follows: 
That  the  petition  in  the  suit  to  quiet  titie 
charged  that  the  unknown  devisees  of  ssfd  Cat- 
ron were  sH  nonresidents  of  Ifiasonti.  so  that 
tbe  ordinary  process  of  law  could  not  be  served 
upon  them  in  this  state.  Whereas,  the  appel- 
lants were  devisees  of  said  Catron,  and  as  such 
owned  the  remainder  in  fee  in  said  real  estate, 
and  the  time  said  petition  was  filed  snd  said 
judgment  was  rendered,  and  for  more  than  30 
years  prior  thereto,  had  resided  in  said  Lafay- 
ette county,  Mo.,  except  one  of  the  appeUants. 
who  then  and  for  many  years  before  lived  In 
Jackson  county.  Mo.  That  they  were  all,  and 
for  many  years  had  been,  well-known  people 
in  said  Lafayette  and  Jackson  counties.  That 
tbe  patents  for  said  land  were  issued  by  the 
United  States  to  their  said  grandfather,  Catron, 
in  1836,  and  described  him  as  of  Lafayette 
county,  Mo.,  whero  he  then  lived,  and  continned 
to  live  np  to  the  time  vi  his  death  in  1862, 
and  where  the  same  year,  1802,  his  will,  de- 
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Tlsiot  the  TemslQder  in  fee  to  appellants,  aft- 
er tbe  teriuinHtion  of  the  life  estate  of  their 
mother,  the  said  Frances  Eveline  McFadin,  was 
duly  probated  and  recorded  In  the  office  of  the 
rSerfc  of  the  probate  coart  of  said  Lafayette 
coDDty.  That  by  reason  thereof,  the  plaintiffs 
were  charged  witli  fall  knowledse  of  appellanta* 
title,  at  and  long  before  the  institotion  of  said 
suit  to  qoiet  title.  And,  torUienBore,  as  a  mat- 
ter of  fact,  the  plaintiffs,  at  and  before  bring- 
ing ancb  suit,  knew  or  by  the  exercise  of  due 
diligence  in  making  inquiries  could  have  ascer- 
tained, the  names  and  places  of  residence  of 
appellants,  and  the  extent  and  nature  of  their 
estate  in  said  lands..  But  that  said  plaintiffs 
brought  suit  fraudulently  against  the  devisees 
of  Bidd  Catron  as  nonresident  unknown  parties. 
That  appellanta  had  no  notice  or  knowledge  of 
said  anit  nntil  Just  before  the  filing  of  their 
■notion  herein.  That  by  reason  of  the  facts 
alleged  in  said  motion  not  appearing  from  the 
record  or  upon  the  trial  of  said  cause,  the 
court  errooeously  rendered  judgment  against 
appellants  therein,  and  rendered  it  without  ju- 
risdiction, which  it  would  not  have  done,  had 
it  known  of  the  existence  of  such  facts.  After 
the  filing  of  appellanta*  said  motion,  the  re- 
spondents, John  W.  SimmB  et  aL.  i^ntiib  in 
said  salt  to  quiet  title,  filed  a  motion  to  over- 
rule the  motion  of  appellants,  substantially  for 
the  following'  reasons:  That  the  facts  stated 
in  appellants'  motion  did  not  entitle  thent  <o 
any  relief;  and  further  setting  up  that  Mar; 
A. .  Simins,  their  mother,  fn  1S6T,  purchased 
said  property,  paying  full  value  therefor  in 
KMd  faith,  bdicving  she  vaa  obtaining  a  per- 
fieet  title  from  Fronceo  Bveline  SfoFadin,  and 
rpcelvlag  a  general  warrautr  deed  therefor. 
That  their  said  mother  died  in  1S8T,  intestate, 
leaving  their  father  and  the  plaintiffs  as  her 
heira.  and  that  from  the  date  of  said  purchase 
in  1867,  their  parents  during  their  lifetime  and 
the  plaintiffs  thereafter  tmtU  they  sold  to  the 
reepondents.  ^A'ilson,  in'  1911.  were  in  open, 
notorious  and  adverse  possession  of  aaid  prop- 
er^, claiming  to  own  the  same  absidtttely  and 
againat  tha  iriurie  world.  But  that  In  190^ 
they  had  the  records  in  Carroll  county  ex- 
amined and  found  that  there  was  no  deed  from 
the  patentee,  Minitree  Catron,  to  their  moth- 
er's grantor,  Frances  Eveline  McFadin,  or  any 
one  else;  that  therefore  they  brought  suit  to 
quiet  title,  making  the  hoirs  sod  devisees  of 
said  Catron  parties,  as  unknown  defendants. 
That  they 'were  unknown  to  plaintiffs  and  the 
interests  tiiej  hod  in  said  property,  il  any,  were 
unknown  to  them.  That  during  all  of  said  years 
that  they  and  their  ancestors'  had  been  in 
possession  of  and  claiming  to  own  said  proper- 
ty, they  never  heard  of  any  of  the  plaiatiffa, 
nor  of  any  other  persons,  making  any  claim  to 
natd  property;  that  they  knew  nothing  of  the 
will  or  residence  of  said  Catron;  that  his  said 
\Yill  was  never  recorded  in  Carroll  county. 

"PlaintUh  further  fn  thdr  said  motion  set 
out  the  entire  record  of  the  proceedings  in  said 
Kuit  to  quiet  title,  and  alleged  that  the  judgment 
therein  was  binding  upon  the  appellants  and 
all  other  devisees  of  said  Catron.  They,  how- 
over,  admit  in  their  said  motion  that  appellants 
were  the  devisees  of  said  Ontron,  and  do  not 
deny  that  they  all  lived  in  Lafayette  and 
Jackson  coanttes,  Afo.,  were  well  known  in 
said  connties,  and  had  no  notice  of  said  suit  to 
qniot  title,  as  alleged  in  appellanta'  motion. 


Beapondentfl  Jamea  Xa  Wilson  et  al.  appeared 

in  aaid  cause  and  filed  a  motion  to  overrfile  a 
motion  filed  by  appellants  in  sidistance  tha 
same  as  that  of  plaintiffs  John  W.  Simms  et  al., 
with  the  addition  that  they,  since  said  jtidgment 
quieting  title  was  rendered,  had  purdiaaed  the 
property  from  the  plaintiffs  in  said  cause;  that 
they  were  innocent  purchasers,  bad  no  knowl- 
edge or  notlea  of  anr  trf  the  matt«>a  alleged  in 
appellanti^  motion,  and  paid  ftdl  vahie  for  the 
proper^.  On  the  trial  of  these  motions,  ap- 
pellants' evidence  temled  to  prove  their  title  as 
devisees  of  their  grandfather,  Minitree  Catron, 
and  that  bis  will  was  duly  probated  and  re- 
corded in  the  office  of  the  probate  clerk  in 
Lafayette  county  on  August  28.  1862,  and  their 
reeidence  in  Lafayette  and  Jackson  counties 
in  this  state.  Appellania'  evidence  farther 
teaded  to  prove  that  they  wore  well  known  in 
slid  Lafayette  and  Jackson  eoonties  for  many 
years  before  said  suit  to  quiet  title  was  in- 
Btituted,  all  as  alleged  in  their  said  motion,  and 
that  they  had  no  notice  whatever  of  the  iosti- 
tutioD  of  said  suit  to  quiet  title  or  the  rendition 
of  judgment  therein,  until  the  year  after  their 
mother's  death,  when  their  motion  was  filed  in 

im. 

"The  evidence  for  the  plolntils-respoDdent* 
tended  to  show  that  they  never  knew  t^ere  was 
any  defect  in  their  title  or  their  mothers  ti- 
tle, until  just  prior  to  the  commencement  of 
the  suit  to  quiet  title,- when  they  discovered 
that  there  was  a  missing  link.  The  abstract 
they  procured  showed  the  entry  of  Minitree 
C-ntron  in  1S36,  but  said  entry  left  his  place 
of  residence  blank;  a  bond  for  title  from  John 
McFadin.  the  ftither  of  appellants,  to  one  Ed- 
ward Hamill  in  1865.  describing  the  parties 
as  of  Lafayette  county,  Mo.;  ai^  a  warranty 
deed  from  appellants'  mother.  Frances  Eveline 
McFadin,  to  Mary  A.  Simms.  the  mother  of 
the  plaintiffs,  in  1807.  for  the  consideration  of 
$1,000,  describing  the  grantor  as  of  Lafayette 
county.  All  of  these  documents  were  duly  re- 
corded and  for  mauy  years  bad  been  in  said 
Carroll  county  before  said  suit  to  quiet  title 
was  instituted.  The  patents  to  Minitree  Catron 
were  recorded  in  1838.  in  the  General  Land 
Office  at  Wnsliingtoo,  D.  C,  but  never  in  Car- 
roll county.  There  was  no  conveyance  '  nor 
will  of  said  Minitree  Catron  of  record  in  said 
Carroll  county,  or  shown  upon  said  abstract. 
The  evidence  of  plaintiffs  further  showed  that 
they  never  mode  any  inquiry  in  Lafayette  coun- 
ty as  to  an;  will  that  might  have  been  made 
hf  said  Gatron  and  probated  and  of  record  in  the- 
probate  court  of  that  county,  and  never  inquir- 
ed of  any  one  as  to  the  names  or  whereabouts 
of  the  heirs  or  devisees  of  said  Catron:  that 
they  Imew  nothing  and  heard  nothing  of  tbem 
during  the  50  years  that  they  and  their  par- 
outs  had  lived  on  and  claimed  the  property; 
that  they  and  their  parents,  since  their  mother 
ol>tniDed  her  warranty  deed  in  J.867  from  Mrs. 
McFadin,  were  in  undisturbed  possession  of 
said  property,  claiming  absolute  ownership 
thereof,  and  ^ways  supposed  that  her  title  and 
their  title  as  her  heirs,  was  good  until  the  ab- 
stract showed  the  missing  link  just  before  they 
brought  their  suit  to  quiet  title;  that  at  the 
trial  and  before  judgment  was  rendered  quiet- 
ing title  in  thorn,  the  court  heard  evidence 
showing  the  plaintiffs*  long  possesaion  and  title 
and  that  the  whereabouts  of. said  Catron  and 
the  heirs  and  devisees  -of  said  Catron  and 
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their  iatereits,  U  mnj,  in  tke  -prvpettf,  wen 
DD  known  to  the  plaintiffs. 

"The  eTideiiee  of  the  fnterreners  and  reapond- 
enta  Wilson  and  othen  shoved  that  they  knew 
nothing  aa  to  the  appellanta  or  their  title,  ex- 
cept what  was  disclosed  bj  the  records  of  Oar* 
roll  county  and  the  records  in  ths  suit  to  qniat 
title,  and  that  they  pnrchaaed  In  litll  the 
pvopertj'  and  paid  a  vahiaUe  conaideration 
ttterefor  tram  the  plalntiffa  after  jodgment  waa 
rendered  qoietlng  title  In  them. 

"The  petition  to  Qoiet  title,  filed  on  said 
2->d  day  of  July.  1909,  is  as  follows: 

"  'State  of  siiseoari.  County  of  Carroll.  In 
the  Circuit  Gonrt  September  Term,  1909. 
Jotaa.  W.  Simma.  Gatberfne  Boschert,  Blizabeth 
QiriatoidieF  aikd  Margaxat  Flanagan,  Plaintiffs, 
V.  Bobert  Thompson,  Bettie  Grider.  CalUe  Wil- 
son, Blinitree  Catron,  Kdward  Hamill,  John 
Potter;  the  unknown  wife  or  widow  and  the 
nnknown  heirs,  the  unknown  deseeodeots,  the 
on  known  derisees  and  the  on  known  assigns  of 
Minitree  Catron;  the  unknown  wife  or  widow 
and  the  unknoini  heira,  the  unknowi^  deacend- 
entSp  and  the  nnkniown  denaees  and  the  un- 
known aasigna  of  Edward  Hamill;  the  unknown 
wife  or  widow  and  the  unknown  descendenta, 
the  vnknown  heirs,  tiie  unknown  devisees  and 
the  nnknown  asaigna  of  John  Potter;  the  un- 
known widow,  the  nnknown  heirs,  the  unknown 
descendenta,  the  nnknown  deTiaeea  and  the 
unknown  asaigna  ot.WlUiani  J.  Todd,  dMaased, 
dttfendanto. 

■"Petitloa 

"  'Now  come  plaintiffs  and  for  their  cause  of 
action  atate  that  they  are  the  owners  in  fee 
simple  and  are  in  peaceable  possession  of  the 
following  described  land  In  Carroll  county,  Uo., 
to  wit: 

"  'The  east  half  (^)  of  the  northeast  quarter 
of  section  one  (1)  in  township  fift^-one 
(51)  of  range  twenty-five  (25),  also  the  east 
half  (%)  of  the  southeast  quarter  (^)  of  sec- 
tion one  (1)  in  township  fifty-one  (51)  of 
range  twenty-ftre  (2S)  also  the  southeast  quar- 
ter (%)  of  tba  sontbweat  quarter  {%)  <rf  sec< 
tioB  diirty-one  (81)  In  township  fiftr-two  (52) 
of  nnge  twwtr-fonr  (24),  also  the  northwest 
quarter  ()4)  of  the  northwest  quarter  (^)  of 
section  six  (6)  In  township  fifty-one  (51)  of 
range  twenty-four  (24)  in  Carroll  county,  Mo.; 
that  plaintiff  John  W.  Sinuns  is  the  owner  of 
an  nndivided  nine  twenty-fourths  (V14)  of  aaid 
land,  and  plaintiffs  Catherine  Boschert,  Eliza- 
beth Christopher  and  Margaret  Flanagan  are 
each  entitled  to  an  undivided  Are  twenty-foortbg 
(>/34)  of  aaid  land. 

"  'Plaintiffs  further  state  that  the  defendants 
claim  some  title,  interest  or  estate  In  said  prem- 
ises adverse  to  that  of  plaintiff,  the  nature  or 
ebaracter  of  said  title.  Interest  or  estate  which 
dafandants  or  -any  of  than  claim  camMit  be 
mart  definitely  stated  (except  as  ia  harein- 
after  done)  because  it  ia  unknown  to  plaln- 
tiffa, except  that  it  is  adverse  to  plaintiffs. 

•*  'Plaintiffs  further  state  thst  there  are  per- 
sona interested  in  the  subject-matter  Of  this 
petition  whose  names  plaintiffs  cannot  insert 
because  they  aire  unknown  to  plaintiffs,  said  un- 
knovrn  peraona  being  the  defendante  herein  des- 
iimtcd  and  raferzad  to  in  caption  as  nnknown, 
to  wH,  the  nnkmnrn  wife  or  widow  and  the 
nnkiiown  kair%  the  nnknown  deacendants,  the 
vakBoini  4wiaaas  and  the  unknown  aastgna  of 


each  of  the  following  named  persons,  respec- 
tively:  Minitree  Catron,  Edward  Hamill.  John 
Potter  and  William  J.  Todd.  That  the  titie, 
interest  or  estate  which  said  unknown  persons 
(defendants)  elabn  or  might  claim  In  said  land 
or  any  part  thereof,  ia  Midi  aa  they  derived  by 
the  Btatntea  of  descent  and  diatribntion  of 
dower  and  homestead  of  the  state  of  Miaaonri, 
by  devise,  by  deed  of  conveyance  or  by  aaaign- 
ment  from  said  persons  respectively,  to  wit, 
Minitree  Catron,  Edward  Hamill,  John  Potter 
and  WQliam  J.  Todd.  Plaintiffs  cannot  further 
describe  the  interest  of  said  unknown  peraonn, 
defendants  herein,  nor  how  said  interest,  if 
any,  was  derived  becaoee  such  la  unknown  to 
plaintiffs,  and  idaiptiffs  bafe  described  herein 
the  right,  title.  Interest  and  estate,  if  any,  in 
said  land,  of  the  said  unknown  defendants  and 
how  said  interest,  titie  and  estate  was  de- 
rived, BO  far  as  plaintiffs'  knowledge  extends. 

"  'Plaintiffs  further  state  that  all  of  the  de- 
fendants (except  Robert  Thomiiaon,  Bettie 
Orider,  Collie  WOson),  induding  the  defend- 
ants herdn  described  as  unknown,  are  nonresi- 
dents of  tha  state  of  Miaaonri,  reaidliuc  outside 
of  tiie  atate  of  Missouri,  so  that  the  ordinary 
process  of  law  cannot  he  B«ved  upon  them 
within  this  state. 

-"  'Wherefore,  plaintiffs  pray  for  an  order  of 
publication  against  the  nonresident  and  un- 
known defendants,  notifying  them  of  the  pva- 
dency  of  this  petition,  the  nature  and  dliaracter 
thereof,  and  that  the  court  hear  and  detexn^e 
thia  eaase  and  by  its  Judgment  and  decree  as- 
certain and  determine  the  estate,  titie  and 
interest  of  the  parties,  plaintiffs  and  defend- 
ants, and  ascertain  and  determlxM  tke  titie  and 
estate  of  piaintlffs  in  and  to  said  land  to  be 
aa  herein  set  forth,  and  by  its  Judgment  and 
decree  to  estop  and  debar  defendants  and  each 
of  them  from  daiming  any  Intereat  in  and  to 
said  land  or  any  part  tiitfeof. 

"  'W.  A.  Franken,  Attorney  for  Plaintiffs. 

"  'State  of  Missouri.  County  of  GarrolL  John 
W.  Slnuna  having  baan  dn^  swwn  atatea  in 
his  own  b^alf  and  on  behalf  ot  his  coplain- 
tiffs  herein  that  the  allegations  of  the  above 
and  foregoing  petition  are  true.  [Signed] 
John  W.  Simms,  In  his  own  Behalf  and  in  Be- 
half of  his  CopiafntiffB  Herein. 

"  'Sworn  and  subscribed  to  before  me,  a 
notary  public  within  and  for  Carroll  cooaty, 
Missonri.  this  22d  day  of  July,  1909.  My  tana 
expires  July  27.  1910.  Witness  my  hand. and 
official  seal  at  Norboume,  Mo..  July  22,  1909. 
[Signed]  W.  A.  Franken. 

"  'We  hereby  designate  the  Carrolltoo  Dem- 
ocrat of  Carrollton,  Missouri,  a  weekly  news- 
paper of  general  drcnlation,  published  within 
Carroll  county,  and  which  we  designate  as  most 
likely  to  give  notice  to  the  nonresideDt  and  un- 
known defendanta.  W.  A.  Franken,  Attorney 
for  nalatUb,  John  W.  Simms,  Catherine  Boa- 
cbert,  £Kizabeth  Christopher,  Margaret  Flan- 
agan.' " 

The  order  of  puUlcaUfm  follows  the  lan- 
gaage  of  tbe  petlHoD  and  need  not  be  set  out 

"The  judgment,  rendered  on  the  28th  day  of 
September.  1909,  omitting  the  caption  which, 
ts  tbe  saoM  as  the  captim  In  the  petition,  ia 
as  follows: 

**  'Now,  on  till*  day  come  plaintiffs,  but  the 
defendants  and  each  of  them,  although  duly 
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summoned  according  to  law,  com*  not,  liiit 
make  default,  and  this  canse  coming  on  for 
hearing,  the  court  finds  that  the  order  of  pub- 
lication heretofore  entered  by  the  clerk  of  this 
court  in  vacation  against  all  of  the  defendants 
named  and  referred  to  tn  the  caption,  «eei^ 
Robert  Thompson,  Bettie  Qrider  and  CMUe  Wfl- 
MD,  was  duly  published  in  the  CarroUton  Dem- 
ocrat, a  weekly  newspaper  published  in  the 
town  of  CarroUton,  CarroU  county,  Missouri, 
for  four  successive  weeks,  the  last  insertion 
being  more  than  thirty  days  before  this  Sep- 
tember term  of  this  'Court,  and  that  each  and 
all  of  said  defendants,  induding  Robert  Thomp- 
son, CoUie  Wilson  and  Bettla  Oridnr,  were  dnly 
and  legally  served  with  process  more  than  tblr- 
I7  days  before  the  first  day  <tf  this  September 
term  of  this  court 

"  The  conrt  further  finds  that  this  is  a 
proceeding  under  section  660  of  the  Revised 
Statutes  of  1899  of  the  Laws  of  Bflssouri,  and 
upon  the  evidence  adduced  by  plaintiffs,  the 
court  finds  that  plaintiffs,  Catlierine  Bosefaert, 
John  W.  Simma,  Elisabeth  Christopher  and 
Margaret  Flanagan,  are  the  abwdute  owners  in 
fee  simple  of  the  foUowInf  described  land  situ- 
ate end  being  in  (3anoll  county,  Mo^  to  wit:' 
(Description  same  as  in  the  petition)  That 
plaintiff  John  W.  Simma  is  tiie  owner  of  an 
undivided  nine  twenty-fourths  (V34)  of  ssid 
land,  and  that  plaintiffs,  Catherine  Bosehert, 
Elisabeth  Christopher  and  Margaret  Flanagan 
are  each  entitled  to  an  undivided  five  twenty- 
fourths  C/n)  of  said  land;  and  the  court  fur- 
ther finds  that  the  defendants,  Robwt  TGomp- 
■on,  Bettie  Glider,  GalUe  WUeon.  Mtadtree 
Catron,  Edward  HamfD,  John  Potter,  the  un- 
known wife  or  widow  and  the  unknown  heirs, 
the  unknown  descendants,  the  unknown  dev- 
isees and  the  unknown  assigns  of  Minitree  Cat- 
tron,  the  unknown  wife  or  widow  and  the  un- 
known heirs,  the  unknown  descendants,  the  un- 
known devisees,  and  the  unknown  assigns  of 
Vf^Uiam  3.  Todd,  deceaaed,  and  each  and  all  of 
them,  have  no  title,  interest  or  estate  in  said 
land  or  any  part  thereof, 

"  The  court  doth  here  ascertain  and  deter- 
mine that  plaintiffs  are  the  owners  of  said  land 
and  each  and  every  part  thereof,  in  the  shares 
as  aforesaid,  absolutely  and  In  fee  simple,  and 
that  neither  the  defendants  nor  any  of  them 
have  any  title,  interest  or  estate  in  or  to  said 
land  or  any  part  thereof.  And  the  conrt  doth 
further  adjodge  and  decree  that  the  defendants 
and  each  of  them  be  eatopped  and  debarred 
from  ever  setting  ap  or  claiming  any  title, 
interest  In  or  to  said  land  or  to  any  part 
thereof. 

"The  court  doth  further  adjudge  that  the 
plaintiff  pay  the  costs  of  this  suit' 

"No  Instructione  were  asked  or  given. 

"After  bearing  the  evidence  on  the  several 
motions,  the  court  overruled  appellanta'  mo- 
tion to  set  a^e  aaid  Jodgment,  and  found  the 
facts  stated  In  the  motions  of  respondent* 
Simms  et  al.  and  Wilson  et  al.  to  be  true. 
Also  found  that  appellants  are  the  descendants 
and  devisees  of  Minitree  Catron,  the  original 
patentee  of  the  land;  that  his  will  was  duly 
probated  in  the  probate  court  of  Lafayette 
county.  Mo.,  Aaguat  26,  1862;  but  that  no 
copy  thereof  was  filed  in  the  recorder  of  deeds' 
office  of  Carroll  county  nntU  1916;  and  that 
neither  the  plaintiffs*  ancestor  nor  the  plain- 
tiffs tbamselTes,  nor  the  said  Wilsons  to  whom 


they  sold  the  land  la  1911,  had  any  knowledge 
or  notice  of  the  existence  of  said  will,  nor  of 
facts  sufficient  to  pat  them  ou  inquiry  In  regard 
thereto,  until  191S;  and  no  knowledge  or 
notice  of  or  concerning  eold  Minitree  (^ron, 
nor  of  his  residence,  except  that  he  wae  the 
original  patentee  1^  said  land,  nor  of  the 
residence,  whereabouts  or  Interests  of  his  dev- 
isees, nor  of  the  existence  of  his  win.  The 
court  also  found  that  proof  In  accordance  witii 
the  facts  known  by  the  plalntUfs  at  tiie  time 
was  offered  snd  heard  by  the  court  upon  the 
trial  of  tfae  case. 

"No  motion  for  new  trial  was  ^d,  but  tiie 
appellants  in  due  time  filed  a  bill  of  exceptions, 
and  appealed  from  the  order  of  the  court  over- 
ruliog  their  ssid  motion  to  tUs  court." 

[1-3]  1.  In  this  state  a  motion  to  vacate  a 
Judgment  lor  error  at  fact,  and  not  for  patcut 
error  of  reconl,  supported  by  evideoce  detiors 
the  record,  takes  the  place  of  tbe  common- 
law  writ  of  error  coram  nobis,  and  is  in  the 
nature  of  an  lndei;>endent  and  direct  attack 
upon  the  judgment  of  tbe  court  committing 
the  error.  State  ex  reL  v,  Rtley,  219  Mo. 
667,  695,  118  S.  W.  647.  The  motion  Is  In 
the  nature  of  an  application  for  a  writ  of 
error  coram  nobis  and  is  In  the  nature  of 
a  pleading  and  does  not  hare  to  be  preserved 
by  a  bill  of  exertions.  Jeude  v.  Sims,  2S8 
Mo.  26,  44,  166  S.  W.  1048.  Issues  must  be 
made  up  under  a  writ  of  error  coram  nobis, 
and  these  must  be  tried,  if  necessarjr,  by  a 
Jury;  but  tbe  writ  does  not  open  up  the 
whole  case  for  a  new  trial,  but  only  those 
points  and  questions  raised  by  the  applica- 
tion for  It  23  Ctc.  885  (4).  Tbe  motions 
Hied  by  the  respondents  set  up  their  defenses 
and,  with  the  movants'  reply,  made  up  ttie 
issues.  These  motions,  therefore,  were  In 
tbe  nature  of  answers  and  are  pleadings  In 
tbe  case.  This  being  an  Independent  proceed- 
ing and  not  an  adjunct  to  the  original  action, 
we  cannot  review  matters  of  exceptkm  in 
tbe  absence  of  a  motion  for  a  new  trial. 
There  Is  therefore  nothing  before  us  but  the 
record  proper.  Jefferson  City  v.  Wells,  263 
Mo.  231.  250,  172  S.  W.  329;  Hemm  v. 
Juede,  1S3  Mo.  App.  259,  267,  133  S-  W.  62a 

[4}  2.  It  may  clarify  the  case  to  consider 
the  relief  that  may  be  bad  in  a  proceeding 
of  this  nature.  In  Cross  t.  Gould,  131  Ha 
App.  S85.  S97,  116  S.  W.  072,  676,  Judge 
NortonI,  speaking  for  ttui  court,  said : 

**A  writ  of  error  coram  nobis  is  parcel  of 
that  procedure  which  came  t4  us  with  tfae  com- 
mon law.  It  Issaes  out  of  and  for  the  iHuposi 
of  review  by  the  same  ooort  In  wbldi  the  rec- 
ord lies  snd  predicates  npim  errors  of  fact 
as  contradlstingnished  from  errors  of  law.  Be- 
sides for  error  In  process  through  the  default 
of  tbe  derk  (Bronson  r.  Schnlten,  104  D.  8. 
410;  Ttdd's  Practice.  4  Am.  Bd.  i  1137),  tfae 
writ  would  lie  at  common  law  when  the  conrt 
bad  proceeded  in  a  case  as  though  a  fact  wUch 
was  msterlsl  to  its  right  to  proceed,  existed, 
when  it  did  not  exist,  and  when  th«  abMoce 
of  tfae  hct  aiswaed  to  exist,  oatirelr  dtfsated 
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the  power  of  the  ooart  to  attain  a  valid  vatnlt 
in  its  proceediDg.    [CltiDg  casea.] 

"It  ma;  be  taken  as  a  proposition  settled  en- 
tirely bsToad  controrer^r  in  the  law  of  this 
countrr  and  Bbigland  that  th«  writ  of  error 
coram  nobia  does  npt  go  to  errors  arising  on 
facts  anbmitted  to  a  Jury,  referee,  or  to  the 
court  sitting  as  a  jury  to  try  the  issues  of 
fact.  (BrODson  v.  Schulten  [supra] ;  5  Ency. 
PL  &  Pr.,  736).  Nor  will  this  writ  Ue  for 
the  inirpose  of  correcting  errors  of  law.** 

Tbe  learned  Jurist  dted  Instancea;  a  Judg- 
meat  rmdered  agalnat  an  Insane  parson  with- 
out the  intervention  of  a  guardian;  where  a 
defendant  dies  after  service  of  process  and 
before  indgment;  where  a  married  woman 
was  soed  without  bcx  tansband  being  Joined 
and  Judgment  rendered  againat  bar  <before 
tbe  Married  Wonan'a  Act) ;  Judgment  against 
an  Infant  without  a  guardian  ad  litem,  etc 

In  Jeude  v.  Sims,  2S8  Mo.  26,  40^  166  S.  W. 
104S,  1062,  Judge  Walker,  delivering  tbe  opin- 
ion of  tbe  court  en  banc,  said: 

**At  common  law  writs  of  error  coram  nobis 
were  writs  granted  by  the  court  rendering  the 
judgment  for  the  purpose  of  correctins  some 
error  of  fact.  2  Tidd's  Practice,  p.  1136.  The 
fact  must  be  such  a  fact,  that  had  it  been 
known  at  the  time  of  the  rendition  of  the  judg- 
mmt,  such  Judgment  wonld  not  have  been  en- 
tered. It  most  ba  a  fact  directly  connected 
with  the  ease  in  which  the  Judgment  was  en- 
tered, and  a  fact  wrongly  considered  in  the 
entry  of  the  judgaiect  which  ia  sought  to  be 
corrected  by  the  writ  of  error  coram  nobis. 
To  iUnstrate,  the  coart  enters  a  judgment 
against  a  dead  person  after  service,  on  the  the- 
ory that  be  is  stiU  alive,  or  against  a  minor, 
thinking  anch  minor  waa  an  adult.  In  other 
words,  the  erroneous  fact  must  be  one  which 
entered  Into  the  very  malcenp  of  the  judgment 
Bon^t  to  be  overmled  and  set  aside  by  the 
writ,  and  the  real  fact  sought  to  be  estab- 
Ushcid  npon  the  hearing  of  the  writ  must  be  one 
which  vonid  have  prevented  the  entry  of  the 
judgment  had  it  been  known  to  the  court. 
(SUte  V.  Stanley.  225  Mo.  1.  e.  C34;  SUte 
ez  reL  v.  Riley.  210  Mo.  667.)  In  the  Stanley 
Case,  supra,  this  court  said:  'Bat  again,  this 
writ  is  only  allowed  to  recall  some  adjudica- 
tion made  while  some  (act  existed  which,  If 
before  the  court,  %ould  have  prevented  the 
rendition  of  the  Judgment,  and  which  without 
any  fault  or  negUgence  of  the  party  was -not 
presented  to  the  court.*  The  motion  in  this 
case  simply  seta  up  that  tbe  plainfcEffs  frand- 
ulentiy  mlaled  counsel  for  the  defendants  as 
to  tbe  time  of  tbe  trial  of  the  cause.  \'7hilst 
such  conduct,  if  shown  npon  s  trial  by  bill  in 
equity  to  set  aside  tbe  judgment  (or  fraud, 
would  perhsps  be  good,  yet  we  fall  to  find  any 
ease  wherein  such  fact  is  a  ground  for  the 
common-law  writ  of  error  coram  nobis.  In 
onr  practice  a  motion  is  considered  as  an  ap- 
plication for  such  a  writ)  The  writ  being  heard 
in  the  same  court  wUch  issues  it,  is  asually 
never  issued  at  all,  bat  the  matter  Is  deter- 
mined upon  a  hearing  of  the  matters  raised  in 
the  application  (in  this  state  the  motion)  as 
if  a  formal  writ  had  been  lasued.  (0  Bney.  PI. 
A  Pr.  36.)" 
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AgaSa,  In  88  Oye,  888  D: 

"1.  This  is  a  writ  which  lies  In  the  same 
court  which  rendered  a  Judgment,  and  brings  its 
own  Jadgment  before  it  for  review  and  reversal 
or  modificatioB,  on  aoconnt  of  some  error  of 
fact,  not  of  law,  affecting  the  validity  and  regu- 
larity, of  the  proceedings,  and  which  was  not 
brought  into  tbe  issue.  It  is  not  a  writ  of 
right  It  can  be  granted  only  on  a  showing  of 
cause,  end  then  it  Is  in  the  discretion  of  the 
court  whether,  on  the  affidavits  presented,  to 
allow  the  writ  or  not,  and  Its  decision  will  not 
be  reviewed'  by  an  appellate  court.  In  most 
of  the  states,  if  not  abolished  by  statute,  it 
faaa  become  <^solet«,  being  snpwseded  by  tbe 
more  speedy  and  efficadons  maedy  by  motion 
in  the  same  court. 

"2.  Orounda  jar  Appttootion,— Error  coram 
nobis  does  not  lie  to  correct  any  error  of  law, 
it^  office  being  confined  strictiy  to  errors  of 
fact.  Only  such  errors  can  be  assigned  as  are 
consistent  with  the  record  before  the  court, 
and  the  court  will  not  look  into  the  cause  of 
action  on  which  the  Jndgment  was  rendered, 
or  coaaider  any  facts  which  might  have  been 
presented  to  the  court  en  the  trial  of  tbe  canae, 
and  still  less  any  facts  which  were  put  in  is- 
sue and  adjudicated  upon  the  trial.  But  the 
writ  may  issue  where  there  Is  a  vital  Juris- 
dtctional  defect  not  apparent  on  the  face  of 
the  record,  or  on  account  of  the  death  of  a 
parly  before  judgment,  or  the  Infancy,  insan- 
ity or  coverture  of  defendant,  such  dlaabfilty 
net  having  been  brought  to  the  notice  of  the 
court  before  jadgment,  or  where  a  default 
has  been  irregularly  entered  againat  a  party 
not  legally  In  default,  or  has  been  taken  against 
him  by  fraud,  accident,  or  mistake,  without 
fault  on  his  part." 

It  will  be  seen,  however,  that  reUef  is  not 
granted  In  this  state  on  the  ground  of  fraud, 
and  doubtless  would  not  be  on  the  grouad 
of  accident  oc  mistake,  those  being  distinct 
grounds  of  relief  In  etialty.  Jeude  v.  81ms, 
supra.  Cross  v.  Gould,  supra.  In  that  respect 
Is  therefore  dlsai^roved. 

2.  Tbe  principal  emw  of  fact  alleged  in 
tbe  moticm  is  that  the  petition  In  tbe  suit  to 
quiet  title  chained  that  tbe  unknown .  belrs 
and  devisees  of  Mlnitree  Catnm  were  non- 
residents of  Missouri,  so  that  tbe  ordinary 
process  of  law  could  not  be  served  upon  them, 
whereas  tbey  were  aU  well-known  residents 
of  this  counties  of  Jackson  and  Lafayette  and 
bad  hem  for  80  years,  and  were  tbe  owners 
of  tbe  fee  in  remainder. 

BUnltree  Catnm  died  In  the  year  1662^ 
There  was  no  deed  or  will  on  record  in  CarroU 
Qounty  by  wblcb  be  conveyed  or  devised  the 
land  in  salt  Sveline  McFadln  and  her  bus- 
band  bad  conveyed  the  land  by  a  warranty 
deed  to  Mary  Simms  In  1867.  Bhe  and  ber 
children,  tbe  respondents,  bad  bad  exdin- 
slve  possession,  claiming  title  in  fee,  from 
1S67  until  July,  1807,  when  It  waa  discovered 
that  there  was  no  deed  on  record  from  Mini- 
tree  Catron,  tbe  patentee  of  tbd  land.  Al- 
though appellants  had  lived  In  an  adjoining 
county  all  these  years,  yet  tbey  had  nevn 
visited  the  land  cx  communicated  with  tbe 
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respondent!  or  tbetr  motber,  not  eren  re* 
corded  a  copy  of  tlie  wUL  Tbere  was  nothliig 
to  suggest  to  tlie  reapondaita  Uiat  tbe  dbll- 
dren  of  tbe  UcFadinB  bad  an  Interest  In  tbe 
land  or  that  tbe  McFadlns  bad  porpetiated 
a  gross  fraud  on  tb^r  cbfldrai  or  tbstr  gran- 
tee In  coDTeybig  the  land.  Tbe  appellants' 
long,  uneq}lained  silence,  from  1867  to  1909, 
would  seem  to  be  enough  to  convince  any 
reasonable  perscoi  that  there  was  simply  a 
missing  link  in  the  record  title.  They  bad 
been  as  silent  as  the  tomb  and  so  continued 
until  1917,  a  period  of  00  years.  Tb^r  ex- 
istence was  unknown  to  respondents.  Under 
these  circumstances,  respmdents  began  an 
action  against  Hlnltree  Catron  and  his  un- 
known heirs  and  devisees,  etc.,  as  provided 
by  section  6B0,  B.  S.  1809. 

[1,1]  This  is  a  highly  remedial  act.  It 
has  been  amended  so  as  to  enable  parties  to 
have  tbtf  r  titles  and  all  eonfllctlng  intoresta 
speedily  settled  and  determined.  B.  S.  1919, 
I  1970.  Be^mndents  did  not  know  whether 
Catron  was  liTlng  or  dead,  or;  if  dead,  who 
were  his  heirs  or  devisees.  We  have  held 
that  a  party  may  proceed  publlcatlfm 
against  a  defendant  If  living,  or,  if  dead, 
against  bis  unknown  heirs.  Hambel  t. 
L0WZ7.  264  Ho.  175,  174  S.  W.  406.  We  re- 
gard tbe  publication  In  this  case  as  a  sidh 
stantial  compliance  with  the  statute  (Ber. 
St.  1919,  i  1975)  in  that  respect. 

TbB  ccmtentlon  now  made  is  ttiat  deslgnat- 
Ing  tbe  unknown  heirs  and  devisees  of  Mini- 
tree  Catron  as  nwresldents  of  the  state  so 
that  tbe  ordinary  process  of  law  could  not  be 
served  upon  tiiem  wltlUn  this  state  was  er- 
ror of  fact;  that  the  trial  court  believed 
they  were  ntmresldents  of  tlte  state  and  that 
tbey,  as  such  nonresident  defwdants,  bad 
been  duly  and  legally  served  with  notice  and 
process  in  this  cause  by  publlcatiou,  and, 
acting  on  such  bell^  and  supposition,  the 
court  rendered  the  said  judgm«it  by  default 
and  decree  in  Oils  cause  against  these  mov- 
ants, as  such  devisees  and  descendaDts. 

[T]  It  must  be  apparent  tbat  the  averment 
CMUplalned  of  was  wholly  superfluous  and 
not  required  by  the  statute.  Tbe  allegations 
in  the  petition  in  other  respects  are  In  strict 
compliance  with  tbe  statute  in  proceedings 
against  unknown  persons.  Whether  unknown 
defendants  are  or  are  not  residents  of<  the 
state  is.  under  tbe  statute,  wholly  immaterial 
and  a  fact  unnecessary  to  be  stated.  If  the 
appellants  had  seen  and  read  tbe  order  of 
piiblicatlob,  tbe  superfluous  averment  could 
not  have  misled  them.  Viewed  In  any  con- 
^tvable  light,  it  was  mere  surplusage,  l^eir 
residence  or  nonresidence  was  not  a  fact 
which  was  material  to  the  right  of  the  court 
to  render  tbe  judgmeut,  nor  could  it  have 
bad  any  Influence  on  tbe  court's  action  In  the 
premises.   Cross  v.  Gould,  supra. 

"The  fact  mast  be  such  a  fact,  that  had  it 
been  known  at  the  time  of  the  rendition  of  the 


Jndgment,  Bueh  jiidgment  weuM  not  have  been 
entered."    Jende  v.  Sims,  aapra. 

[I]  8.  It  is  further  contended  under  this 
head  that  tbe  record  of  tbe  iwtoit  to  Mini- 
tree  Catron  In  the  General  Land  OfDce  at 
Waslilngton  showed  that  he  was  a  resident 
of  Lafayette  county,  Mo.,  and  that  the  deed 
zrom  the  McFadlns  disclosed  their  residence ; 
tbat  respondents  thus  liad  notice  of  facts 
whi^  put  than  on  inquiry  and  that  the 
Judgment  was  concocted  in  fraud.  It  is  also 
contended  that  respondente  are  charged  with 
notice  of  every  fact  appearing  in  their  dmin 
of  title  and  hence  cannot  be  heard  to  say  tliat 
they  were  ignorant  of  the  will  of  Minltree 
Catron,  which,  being  probated  and  recorded 
in  tbe  ofhce  of  the  probate  Judge  of  lAtayette 
county,  disclosed  Oie  reaidmce  and  Intereacs 
of  the  appellants. 

Respondents  claimed  through  the  deed  ex- 
ecoted  by  tbe  Mcfi^dins  to  Mary  Simms  in 
1867;  they  never  heard  of  Catron'a  will  until 
this  action  was  commenced  in  tbe  year  1917, 
and  of  course  did  not  claim  unda  It.  It  did 
not  lie  In  the  chain  at  tbelr  recorded  title; 
they,  In  fac^  hrtd  advenely  to  the  wUL 

"It  is  well-settled  law  in  this  state  that  'a 
purchaser  of  land  Is  charged  with  eonstrnctive 
notice  of  everything  contained  or  redtsd  in 
the  recorded  deeds  which  lie  in  and  constitate 
the  chain  of  title  under  which  he  holds.' " 
McDonald  v.  Qoick,  139  Mo.  484,  498,  41  S.  W. 
206,  212,  and  cases  cited;  Marshall  HiU, 
246  Mo.  1,  80^  161  S.  W.  131. 

[I]  In  State  ex  r^  T.  Clarksoo,  88  Ho. 
App.  S58,  the  collector  of  Bowell  coun^  sued 
the  defendant  for  delinquent  taxes,  by  publl- 
caticm,  allege  tbat  be  was  a  nonresident  at 
the  state.  .Olarkson's  deed  was  on  record  in 
the  recorder's  attieo  at  Howell  sbowing  that 
he  was  «  resident  of  Band(di^  ooonty.  The 
defendant  filed  a  motion  In  the  nature  of  a 
writ  of  OTor  coram  noMs  to  aet  ashle  tbe 
Judgment  OS  tbe  ground  that  ttie  court  In 
rendering  tbe  Judgment  and  *Wemillng  a 
special  execnthm  fmr  tbe  sale  of  tiie  land" 
committed  an  emnr  of  fact  and  bad  no  Juris- 
diction of  the  person  of  the  defendant  Tbe 
Court  of  Ai^eals  held  that  proof  that  Clark- 
son  was  a  resident  of  tbe  state  did  noc  prove 
or  tesid  to  pnre^bat  the  coort  committed  an 
error  of  fkct  In  tbe  renditlcm  at  tbe  Judgment 
fatal  to  ita  TaUdllar-  The  Jndgmaic  at  tbe 
trial  court  overruUni;  tbe  motion  was  af- 
firmed. See,  also,  Fdytae  V.  Lott,  90  Mo.  076, 
682,  S  S.  W.  402. 

This  court.  In  State  e^  rel.  v.  Wessdl,  237 
Ma  688.  604,  141  8.  883,  880,  xetorclng 
to  tlie  statute  authorising  Jndgmente  vpon 
notice  by  publication,  said: 

"The  statete  which  authorizes  the  courte  of 
this  state  to  render  judgments  In  snch  casee 
as  we  are  now  coneidering,  upon  imputed  no- 
tice by  publication,  does  not  by  its  terms  con- 
fine its  operation  to  those  whe  are  actual^ 
nonresidents  of  the  state,  but  it  provides  that 
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if  tbe  plaintiff  or  oUtt  perwn  for  him  «ltfU 
allege  In  his  petition  thmt  a  defendant  is  a  noa- 
resident  of  the  state  the  clerk  of  the  court  in 
vacation  shall  make  an  order  directed  to  him, 
DotlQ^Df  him  of  tile  commeDcement  of  the  rait, 
end  that  ff  he  fafls  to  anMar  on  the  day  named, 
and  anawer,  the  petition  wOI  be  taken  as  con- 
fessed." - 

The  learned  writer  of  this  opinion  then 
quoted  ai^rovlngly  from  the  Clarksoa  Case, 
supra,  in  part  as  follows: 

"  This  order  of  publication  was  dnly  pablish- 
ed  and  proven.  In  Tooker  t.  Leake,  146  Mo. 
1.  c.  420,  speaking  of  a  Bimilar  order  made  in 
a  tax  case  ander  like  circumstanoes,  the  court, 
through  Brace,  said:  "When  so  published 
and  the  publication  pToved,  the  defendants  in 
said  action  are  as  effectually  served  with  pro- 
cess as  if  served  by  summons,  and  a  final  judg- 
ment rendered  upon  such  service  is  just  as 
eondusive  as  a  judgment  rendered  upon  serv- 
ice of  sommons,  eicept  that  the  defmdant  in 
the  former  esse  may  within  three  years  after 
the  rendition  thereof  have  the  same  reviewed 
and  set  aside  for  good  cause  as  provided  in 
Berlsed  Statutes  1889,  section  2217,  et  seq."  * " 


soch  property  to  hare  his  title,  interest,  or 
estate  ascertained  and  determined.  The 
judgcaent  of  the  court  determined  that  plain- 
tiffs were  tlie  owners  in  fee  of  the  land  in- 
volved in  the  action.  On  tails  motion  the 
assignment  cannot  be  ctnsldered,  as  it  is 
not  conslsteot  with  the  deeree  rendered  by 
the  court.  Reed  v.  Bright,  282  Mo.  309,  413» 
1S4  8.  W.  663,  666.  "Only  soch  errors  can 
be  assigned  as  are  consistent  wltti  the  record 
before  the  court,  and  the  court  wUl  not  look 
into  the  cause  of  action  on  which  the  judg- 
m«at  was  residered  or  consider  any  fact 
which  might  have  been  presented  to  the  court 
on  the  trial  of  the  came,  and  still  lees  any 
facts  which  were  pot  in  isaue  and  adjudi- 
cated upon  the  trlaL"  23  Cyc.  884,  supra. 
Any  other  theory  would  emasculate  the  stat- 
ute and  auUioriae  the  reop^iing  of  the  case 
at  any  time,  without  regard  to  the  statute 
which  affords  tbe  right  to  review  the  judg- 
ment witliiu  three  years  after  Its  rendition, 
and  there  would  be  no  end  to  the  litigatioa. 
Marble  v.  vanhoni,  53  Mo.  App.  SBl.  S64. 
6.  Am>ellantB  rely  upon  State  v.  Helnrl<^, 
E1«  4.  Movants  also  assign  as  eirois  of  ^PP- 146,  In  wMcha  motton  to  vacate 

fact  that  ttie  coort  iMdiered  and  rtpposed  It  *  ^^^T^^  J'^  rendered  against  the 
to  be  true  that  Mlnltree  Catron  was  aUve;  Pendant  for  delinquent  taxes  on  an  order  of 
also,  that  the  wife  or  widow  <tf  Mlnltree  f!"^*=f"**?'     "  "^^^^^^^  H^i" 
Oatrfln  was  aHve.  whereas  Mlnltree  Catron  ^"-^  in  which  lOie  JudjpnMit 

died  In  1862  and  his  widow  died  In  1891.  rendered.  The  motion,  white  considered 

The  statute,  as  said,  la  hlriily  remedial  ^  "^'"'^  *  ^  *™"  <»>»™ 
and  was  intended  to  accompUsh  the  parpose  years 
of  its  enactment  It  tg  a  practical  and  work-  rendition  of  the  judgment  and  a 

able  act   How  could  tbe  req»ndaita  have  ^^OP^^^  ™  anfliorlzed  under 

known  that  Catron  or  Us  wife  were  Uvlng  st&tuia  providing  for  a  review  of  ttie 
or  dead?  They  might  hare  assDmed,  accord-  Judgment  within  three  years  after  its  rendl- 
big  to  Uie  ordinary  span  of  hvinan  life,  that  J  bat  the  action  of  the  learned  court  in 
one  who  attend  land  In  the  year  1886  was  treating  motion  as  a  writ  of  wror  coram 
dead  bi  1900;  bat  there  ara  muiy  Instances  nobis  was  a  ntecfmceirtion  at  the  scope  and 
opposed  to  sndi  an  assumptl(m.  We  hare  functloi  of  that  writ  and  la  not  in  harmony 
bdd  that  It  Is  proper  to  ioiu  as  oodrfendant  with  our  later  ruUnip,  dted  si^ra. 
one  havlBg  an  apparent  Interest,  if  living,  7.  It  la  alleged  la  tile  motian  that  the  petl- 
0T,  it  dead,  his  imknown  heirs  or  devisees,  tion  In  tlie  original  action  was  Tsrlfied  by 
Hamhd  V.  Lowry.  S64  Ma  168.  ITS,  174  8.  John  Slmms,  one  ol  the  uUUntUEs.  only,  and 
W.  405.  Of  course,  the  judgment  against  it  Is  argued  that  the  statute  requires  that 
Mlnltree  Catron  Is  a  nullity,  bat  that  does  the  petitkm  should  have  been  swwn  to  by  all 
not  affect  tiie  vaUdlty  of  the  judgment  of  the  plaintiffs,  and  in  the  absence  of  such 
against  the  unknown  heirs  or  devisees  when  verification  the  conrt  had  no  Jurisdiction  of 
pxupexly  Jitoed  as  codefendants.  Tbe  vary  the  action  and  its  Judnnent  is  a  nnUity.  13ie 
language  of  the  averment  would  advise  tiie  language  of  the  statute^  section  680,  R.  S. 
court  that  Mlnltree  Catron  might  or  might  1890.  Is:  "If  anp  person  shall  allege  In  his 
not  be  living,  and  refutes  the  asstgnment.     petition,  under  oath,"  etc. 

[II]  S.'It  is  also  assigned  as  an  error  of  We  fadd,  in  itohrer  v.  Oder,  124  Mo.  24, 
fact  that  the  conrt  believed  and  supposed  it  27  iS.  W,  606.  that  a  petition  by  a  collector 
to  he  a  fact  that  tbe  plaintiffs  herein  were  of  revenue  in  an.  actiim  against  unknown  de- 
the  absolute  owners  in  fee  of  tbe  aforesaid  fendants  to  recover  delinquent  taxes;  veriOed 
lands,  whereas  they  simply  owned  the  life  by  his  attorney  only,  was  not  properly  veri- 
estate  of  Frances  Bveliue  McFadln,  and  had  hed.  and  tliat  a  judgment  rendered  on  publl- 
the  court  known  such  fact,  or  hud  sudi  fact  cation  on  such  petition  was  a  nullity.  It  is 
been  presented  to  the  conrt,  it  would  not  not  necessary  for  the  decision  tt  this  case 
have  rendwed  said  judgment  or  decree.  Sec-  to  rule  on  this  point,  for  tbe  reason  that  if  ■ 
tioa  650,  B.  S.  1899  (section  2535,  H.  8. 1909).  the  petition  was  not  properly  verified.  It  was 
ftiitfaMised  any  person  having  any  title,  in-  an  error  of  law,  amrarmt  on  the  face  of  and 
t«rest.  or  estate  in  real  pn^erty  to  commence  not  dehors  the  record, 
an  action  against  any  person  having  or  claim- 1  112]  8.  AtHTellants  allege  in  th^  motion 
ing  to  have  any  tiUe. .  estote,  or  Interest  in  I  tliat  tbe  court  believed  and  atipposed  the 
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facti  to  tM  VxAt  the  deCeaiamts,  the  descend- 
Bnta  and  devlseea  of  said  Mlnltree  Catron, 
had  no  Intereet  In  said  land,  wbereas  said 
Catron,  by  Ills  wlU  dnly  probated  In  the  pro- 
bate court  of  Lafayette  comity,  August  26, 
1862,  and  duly  recorded  In  the  records  of 
Bald  court,  derlaed  said  lands  to  his  daughter, 
l<'rances  ETeHne  McFadtn,  the  mother  of  the 
moTants,  during  her  life,  with  e  vested  re- 
mainder In  fee  In  said  lands  to  bar  children 
who  resided  In  said  county,  and  that  said 
l>YanceB  Eveline  McFadln  had  conveyed  her 
life  estate  In  said  lands  to  Mary  A.  Slmms, 
the  mother  of  plahitUCs,  of  which  fact  the 
court  was  wholly  uninfonned,  and  that  If 
the  court  had  known  such  facts  It  would  not 
have  rendered  said  judgment 

It  Is  argued  that  the  probate  of  the  will  In 
Lafayette  coonty  was  a  proceeding  In  rem 
and  was  constructive  notice  to  the  world  of 
the  rights  of  the  ben efl claries  named  In  the 
will.  If  that  be  true,  then  the  judge  of  the 
court  who  roidered  the  Judgment  had  con- 
structive notice  thereof  as  well  as  the  re- 
spondents. Counsel  dte  Boiolst  v.  Martin, 
48  Mo.  48,  where  It  is  said  (62):  "The  pro- 
ceedings were  In  rem,  opmtlng  directly  iq^n 
the  wlU-^e  res." 

If  the  Judge  had  notice  of  the  will  and  of 
the  rights  of  the  beneficiaries  In  the  land, 
then  It  cannot  be  said  that  he  acted  In  Ignor- 
ance of  the  facts.  However,  the  oft-repeated 
statement  that  the  appellants  owned  the  re- 
mainder In  fee  in  tiie  lands  under  the  provi- 
sions of  the  will,  and  that  the  respondents 
had  knowledge  thereof,  are  Inconslstwt  with 
the  findings  of  the  court  and  cannot  be  con- 
sidered on  tbls  motion  as  suggested  in  para- 
graph 6  of  this  opinion.  That  would  be  to 
look  into  the  cause  of  action  on  which  the 
Judgment  was  rend^ed,  a  proceedii^  author- 
ized on  a  petition  to  review  the  Judgmoit 
filed  within  three  years  after  the  rendition 
of  the  Judgment 

[18]  9.  AppeUants  contend  that  the  re- 
spondents owned  an  estate  pur  autre  vie 
and  con  do  nothing  to  prejudice  the  estate  of 
the  remaindermen,  and  are  estopped  to  claim 
btle  adversely  to  them.  This  question  was 
umsld^ed  in  Mathews  t.  O'Donnell,  233  S. 
W.  401.  in  division  2  of  this  court,  where  it 
was  held  that  a  life  tenant  behig  charged 
with  the  du^  of  paying  taxes,  could  gain  no 
advantage  by  permitting  the  land  to  go  to 
sale  on  a  Judgment  for  dellnqnent  taxes  and 
buying  it  in  at  such  sal&  In  that  case  the 
recorded  deed  under  which  the  defmdant 
derived  title  showed  that  he  acquired  the 
estate  of  the  life  tenant  and  had  no  other 
interest  This  contention,  however,  cannot 
be  considered  in  a  proceeding  of  this  char- 
acter. There  are  other  questions  raised  In 
appellants'  brief,  but  what  we  have  said  dis- 
poses of  all  the  matters  In  issue  against  ap- 
pellants' contentions.  It  is  proper  to  add 
that  this  Is  a  hard  case;  one  tiiat  has  ap- 
pealed Tef;  atioiicly  to  iu  and  has  rec^ved 


close  consideration.  Urn  appellanta,  It  most 
be  ctmceded,  through  indiffa«nce  to  tti^ 
own  interests,  have  lost  Qielr  patrimony  of 
no  inconsiderable  value.  As  Judge  Wllllam- 
son,  who  reoeatl7  graced  this  benCh,  has 
aptly  said: 

"The  tragedies  of  this  Ufe  are  not  tlie  con- 
tests between  right  and  wiaog,  but  between 
right  and  right** 

The  Judgment  is  afibmed. 
▲11  concur. 

On  Motion  for  Behearlng; 

1.  Appellants  su^iest  tbat  we  have  Incoo- 
Blst»itly  quoted  from  the  bill  of  exceptions 
after  holding  that  In  the  absence  of  a  mo- 
tion for  new  trial,  it  could  not  be  considered. 
We  said,  in  substance,  that  although  appel- 
lants had  lived  in  an  adjoining  county  all 
these  years,  that  is,  from  1867,  yet  they  had 
never  visited  the  lands.  This,  we  think,  ir 
a  fair  deduction  from  respondents'  answer 
to  appellants*  motion.  The  court  found  that 
the  averments  therein  were  true  and  this 
was  not  questioned  at  the  argument  Tt^a 
fact  had  no  influence  In  the  determlnatioD 
of  the  case.  Our  statement  also  that  the  Mc- 
Fadins  had  perjwtrated  a  gross  fraud  oo 
their  children  or  on  their  grantee,  Marr 
Slmms,  in  c<mveylng  the  land  to  Mrs.  Slmms, 
Is  also  criticized  as  hehig  based  on  the  evi- 
dence. The  record  shows  that  Mrs.  McFad- 
in  and  her  husband  conveyed  the  land  to 
Mrs.  Slmms  in  1867,  by  warranty  deed.  Ap- 
pellants charge  that  the  respondents  had  con- 
structive notice  of  their  title  when  they 
commenced  the  action  to  d^srmine  title  in 
1909,  and  that  they  traudulmtly  imposed 
on  the  court  in  procuring  the  Judgment  It 
still  seems  to  us  that  if  thexe  woe  any 
fraud  in  the  case,  it  was  the  act  of  the 
life  tenant  in  executing  a  warranty  deed  con- 
veying a  fee-simple  title  to  an  innocoit  pur- 
chaser who,  it  is  said,  paid  full  value.  It 
would  have  been  a  fraud  on  Mtsl  Slmms  if 
she  got  less  than  a  fe&  If  Mrs.  McFadIn 
had  simply  conveyed  her  life  estate  no  one 
could  have  been  harmed.  We  think  the 
statement  complained  of  la  B^-ertdeatly 
true,  although  It  also  had  no  Inflnence  hi  tbe 
determination  of  the  case 

2.  We  readily  concede  that  apptilants,  as 
remaindermen,  under  their  grandfather's 
will,  could  not  assert  a  claim  In  court  to 
the  possession  of  the  land  until  the  death  of 
llielr  mother,  the  life  tenant  In  1916.^aad  the 
fact  that  they  did  not  visit  the  land  or 
assert  their  intwest  during  Aelr  mother's 
lifetime  would  not  estop  them  to  claim  titie 
after  their  moth^s  death.  But  tihey  failed 
to  record  a  copy  of  the  will  In  the  cdBoe  <^ 
the  recorder  of  CarroU  county  as  required 
by  section  536,  R.  S.  1919.  Tbey  could  have 
protected  tbelr  Intweet  as  remaindermen  by 
an  action,  during  the  Uf«  of  tlHir  niotb«. 
to  determlno  titter  Thi^'  hafl  ooBttmetln 
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notlle  of  the  «ctioo  to  determine  title  and 
failed  to  aaaert  their  rights  or  to  file  a  peti- 
tion to  set  aside  the  Judgment  vtthln  three 
Tear*  af  tw  ita  rendltien. 

Id  this  connection,  appellants  renew  their 
main  contention  that  the  Oairoll  conn^  dr- 
cnlt  court  had  no  JnrlsdicUen  because  tlwy 
were  residents  of  this  state.  As  shown  by 
the  cases  dted  In  the  opinion,  the  aTormenta 
of  the  Terlfied  petltlcm,  in  conformity  wl^ 
the  statute,  now  section  1202,  S.  1919, 
conferred  jurisdiction.  The  allegation  that 
the  unhnown  defendants  were  nonresldcaits 
was  BB  Inunateiial  as  If  it  bad  been  avwred 
that  they  i^ofessed  the  doctrine  of  fore- 
ordlnatkm  and  predestination.  In  flo  disre- 
garding the  averment,  the  court  did  not 
amend  t3ie  petition  or  tsike  advantage  o£  ap- 
pellants' £V)eclal  appearance  solely  for  the 
pntpose  of  their  motion  to  vacate  the  judg- 
ment 

3.  Appellants,  in  their  motion  fbr  rehear- 
ing, soy: 

"Does  not  Jad^e  Ora-res  of  this  court  In 
State  ex  reL  t.  RUey,  fil9  Mo.  682,  683,  118 
8.  W.  647,  6B1,  my.  The  motion  (coram  no- 
bis) wiU  He  where  a  valid  defense  exiats  in 
the  fiicta  of  the  case,  but  which,  without  neg- 
ligence on  the  part  at  the  defendant,  was  not 
made,'  etcT  Wonld  not  the  will  have  beto  a 
T«Ud  defense  to  the  gniet  title  anitr 

This  is  what  Ju^  Graves  said : 

"In  6  Bncy.  Plead.  &  Prac.  26,  27,  the  office  of 
the  writ  is  thus  described  and  defined:  The 
office  of  the  writ  of  coram  nobis  la  to  bring 
the  attention  of  tte  court  to.  and  obtain  re- 
Bef  fronr,  errors  of  fact,  such  as  the  death  of 
either  party  pending  the  suit  and  before  judg- 
ment therein;  or  infancy,  where  the  part;  was 
not  properly  represented  by  guardian,  or  cov- 
erture, where  the  common-law  disability  etill 
ensts,  or  insanity,  it  seems,  at  the  time  of 
the  trial;  or  a  valid  defense  existing  in  the 
facts  of  the  case,  but  whidi,  wtthont  netf  genee 
on  tiie  pert  of  defendant,  wu  not  made,  dthar 
through  duress  or  fraud  or  excusable  mistake; 
tbeae  facts  sot  appearing  on  the  face  of  the 
record,  and  being  snch  as.  If  known  in  aeaaon, 
wonld  have  prevented  the  rendition  end  entry 
of  the  judgment  goestloned.'  "  • 

It  Is  ,'not  averred  in  appellants'  motion 
that  the  defense  based  on  the  will  of  Mini- 
tree  Catron  was  not  made  through  duress, 
fraud,  or  excusable  mistake.  It  was  simply 
an  ordinary  judgment  by  default  on  notice 
by  publication.  It  Is  alleged,  In  substancei 
that  plaintiffs  had  constructive  notice  of  ap- 
pellants' title  at  the  time  the  suit  was 
brought,  and  by  exerdse  of  due  diligence  in 
making  inquiries  could  have  ascertained  the 
names  and  places  of  residence  of  appellants 
and  the  extent  and  nature  of  their  estate 
in.  the  lands;  that  plaintiffs  brought  the  suit 
feaudulratly  against  the  devisees  of  said 
Catron  as  nonresident  parties,  and  appdlants 
bad  no  nottce  thereof  untH  just  befwe  the 


filing  of  Aelr  motSon;  tliat  the  eourt  wro- 
aeoualy  rendered  Judgmmt  against  appellants 
therein  and  rendered  it  witbout  Jurisdiction, 
whldi  It  would  not  have  dtme  had  it  knomn 
of  the  existence  of  aucb  facta 

[14]  It  is  nnnecessary  for  us  to  rule  that 
in  a  case  where  a  defendant  Ja  prevented 
from  presenting  a  valid  defense  existing  in 
the  facta  of  a  cas^  by  duress,  fraud,  or  ex- 
ousable  mlatahe^  that  relief  will  be  granted 
on  error  coram  nobis.  That  question  la  not 
beton  us.  We  held  in  Jeude  v.  Sims,  aupra, 
that  fraud  in  the  procurement  of  a  judg- 
ment cannot  be  xdlevad  against  in  this  sort 
of  a  proceeding.  On  a  motion  of  this  dtiai- 
acter,  only  such  errom  can  be  assigned  as 
are  consistent  with  the  record  before  the 
court,  and  the  court  will  not  look  into  the 
cause  of  action  on  which  the  Judgm»t  was 
rendered,  or  consider  any  facts  wlUoh  might 
have  been  presmted  to  the  court  on  the  trial 
of  the  cause.  Our  statute  (sections  1532  and 
1533.  B.  S.  19^9)  provides  tliat  a  judgment 
In  a  ease  wherein  the  court  acaulred  juris- 
diction by  constructive  -service  may  be  re- 
viewed Ut  the  defendant  ahall  within  three 
years  appear  and  by  petition  for  review  show 
good  cause  for  setting  aside  such  judgment 
Tooker  t.  Leake,  146  Ma  419,  430,  48  S.  W. 
638. 

4.  Thla  court  has  frequently  held  that  a 
judgment  rendered  on  constructive  service  Is 
as  conclusive  as  though  there  had  been  per- 
sonal servio^  save  the  right  that  the  defend- 
ant has  to  appear  within  three  years  and 
have  It  set  aside  on  a  showing  of  good  cause. 
Tooker  v.  Leake,  supra.  That  Is  the  limit 
to  the  period  of  grace  allowed  by  the  stat- 
ute. If  appellants^  contention  be  conceded, 
a  Judgment  determining  titie  on  constnictve 
service  Is  a  fUtile  thing,  since  the  statute  of 
limltatlotts  does  not  apply  to  error  coram 
nobisL   State  ex  tAy.  BUey.  supra. 

[II]  6.  Another  contention  la  that  Tannie 
McFadln  and  Walter  McE^dbi,  children  ot 
the  life  tenant,  were  dead  before  the  insU- 
ttitton  of  this  suit  to  quiet  title  and  the  ap- 
pellants were  not  sued  In  the  capacity  of 
beirs  of  these  two  deceased  remaindermen. 
The  action  was  against  the  Tmknown  heirs, 
descendants,  devisees,  and  assigns  of  Hfnl- 
tree  Catron.  The  petition  contained  all  the 
essential  allegations  in  an  action  to  deter- 
mine title  against  unknown  persons.  It  al- 
leged that— 

"PlaintifCs  cannot  further  describe  the  inter- 
est of  said  unknown  persons,  defendants  here- 
in, nor  how  said  interest,  if  any,  is  derived, 
because  such  Is  unknown  to  plaintiffs,  and 
plaintiffs  have  described  herein  the  right,  title, 
interest  and  estate,  If  any.  In  said  land  of  the 
said  unknown  defoidanta  and  how  said  Inter- 
eat,  titie  and  estate  ware  derived,  so  far  as 
plaintitEs'  knowledge  extends." 

Obviously,  plaintiffs  could  not  aU^  In 
th^r  petition  that  the  aK>eUantB  had  derlv- 
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ed  Interests  from  Uiese  deceased  remainder- 
men when  tbeir  very  existence  was  unknown 
to  them.  SwA  a  theory  would  emaacolate 
the  statute. 

6.  Appellants  say  we  have  overloolced  the 
decisions  In  Nichols  v.  Hobbs,  197  S.  W.  2SS. 
and  Wolf  t.^  Brown.  142  Mo.  012,  44  8.  W. 
733.  In  the  Nfdiols  Case  the  land  lay  In 
the  county  In  whldi  flie  wU  was  probated. 
The  case  has  no  application.  In  the  Wolf 
Case,  Judgment  was  rendered  against  Staf- 
ford on  publlcatton,  27  years  attvr  his  death, 
and  the  land  was  sold  on  this  vcAd  Judgment 
StaEFord,  who  lived  and  died  In  Iowa,  had 
devised  the  land  to  the  plaintiffs,  wbo  had 
failed  to  record  the  wIU  in  St  Louis,  where 
the  land  lay.  It  was  held  that  the  Judgment 
and  tax  deed  were  Tcdd,  and  that  the  failure 
to  record  the  will  did  not  afltet  the  defend- 
ants' rights  because  they  did  not  elalm  title 
through  tbe  devisees  but  under  a  void  Jut^- 
ment  If  the  suit  for  delinquent  taxes  had 
tieen  nsnlnst  Stafford  and  his  unknown  htirs 
and  devise^  a  different  question  would  have 
been  presented, 

[It]  7.  They  also  cwtend  that  when  John 
W.  Simms  made  the  false  affidavit  to  qnlet 
the  title  no  effort  was  made  to  learn  the 
wbereaboutB  of  the  appellants ;  that  the  rec- 
ord of  the  will  In  Lafayette  county  was  no- 
tice of  its  recitals  and  of  the  devise  and  of 
the  devisees.  They  say  "the  affidavit  was  a 
lie  and  can  It  be  said  that  riji^t  can  be  sup- 
ported on  a  lie?"  If  these  contentions  were 
meritorious,  the  Judgmmt  was  procured  by 
fraud,  and  appellants  migbt  have  maintained 
an  action  In  equity  to  set  It  aside;  but  re- 
lief on  ttie  K^ound  of  fraud  Is  not  available 
on  error  coram  nobis. 

8.  They  further  suggest  that  the  appeal 
wa8  tukeii  Cruiii  tbe  order  overruling  their 
motion  to  set  aside  tbe  Judgment  and  not 
from  a  Judgment,  and  there  was  no  Judg- 
ment to  adirui.  It  was  at  least  an  order 
from  which  an  appeal  would  lie. 

ft.  It  is  also  said  that  respondents  never 
had  any  title  and  that  they  cannot  recover 
on  a  chain  of  title  beginning  nowhwe;  that 
Minltree  Catron  was  the  common  source  of 
title  and  appellants  have  the  better  claim, 
'lliis  again  ttoes  to  the  merits  of  the  action 
and  Is  concluded  by  the  Judgment.  Again, 
it  Is  said  that  three  of  the  appellants  are 
and  were  married  women  -against  whom  the 
statute  of  limitations  would  not  run.  This  is 
a  question  not  involved  In  the  case.  It  may 
be  conceded  that  appellants  have  been  guilty 
of  no  laches  or  negligence  and  have  done  no 
act  whereby  they  should  lose  their  property, 
litiU  the  fact  remains  that  if  we  accord  full 
faith  and  credit  to  the  solemn  judgment  of 
a  court  having  Jurisdiction  In  the  premises, 
they  are  concluded  by  that  Judgment. 

The  motion  for  rehearing  is  overruled, 
ond  the  order  of  the  trial  court  overruling 


the  motl<m  to  set  aside  the  Judgment  is  af- 
firmed. 

OBAYBS,  WALKER,  ELDBR,  and  D.  E. 
BLAIH,  3J^  concur. 

JAMBS  T.  BLATR,  O.  J.,  Concurs  in  re- 
sult 

WOODSON,  J.,  not  sitting 


HOWELL  at  al.  v.  MINES,  Dlrwter  GoHrri  af 
Rallnads.   (Ne.  I3BI2.) 

(Kansas  dtg  Court  of  Appeals.  ICasouii 

Jan.  9,  1922.) 

1.  Carriers  «s»228(l)— Bardn  of  previag  aeg- 
llgMce  OB  live  stock  shipper. 

A  live  stock  shipper  who  bottoms  his  case  on 
the  carrier^s  nag^ence  In  faSing  to  famish  a 
ear  after  notice  has  the  burden  of  showing  n^ 
Ugence,  or  at  least  introdncinc  evidence  fron 
which  negl^ence  can  be  reasonably  inferred 

2.  Carriers  «=»230(l)— Evidesoe  thai  carrier 
failed  to  Miver  stock  ear  satil  three  days 
after  netloo  lasvUcieat  to  take  case  to  Jary. 

In  an  action  for  negligeace  in  failiztg  to  fot- 
nish  a  stoc^  ear  within  a  reasonable  time  after 
notice,  evidence  tiiat  car  was  not  furnished  un- 
til three  days  after  notice  Aeltf  insufficient  to 
take  the  cane  to  the  jury,  in  absence  of  evi- 
dence that  a  car  could  have  been  obtained  ear- 
lier, and  in  the  absence  of  a  showiug  as  to  the 
particular  facts  and  dreams tances  makins  such 
three-day  delay  negligeace,  in  view  of  Bev.  Sl 
1919,  §{  9913,  UM47. 

3.  Carrion  ^eses— Must  forwarl  aoospted  ship- 
■oat  with  ramaablo  dspatob. 

When  a '  shipment  has  been  accepted  for 
transportation,  the  carrier  is  in  duty  bound  to 
forward  tbe  shipment  with  reasonable  dispatcb. 
and  cannot  unreasonably  delay  shipment  in  or- 
der to  aeeapt  and  carry  other  buainess  offered  it 

4.  Carriers  «=940~Roq  aired  to  faraisb  saHable 
cars  for  shlpmoat  upoa  raaseasble  aetles. 

In  absence  of  a  special  contract  to  furnish 
cars  on  a  particular  date,  a  railroad  engaged 
as  a  common  carrier  in  the  shipment  of  asy 
particular  class  of  artides  or  property  is  bonod 
to  furnish  suitable  cars  for  such  shipment  on 
reasonable  notice  whenever  it  can  do  so  by  ex- 
ercise of  reasonable  diligence  and  without 
jeopardy  to  its  business  as  such  common  car- 
rier; the  qnestioQ  of  what  constitates  reason- 
able notice  depending  on  the  circumstances  of 
the  particular  case. 

5.  Carriers  <ts>40— Owe  sane  daty  as  ta  can 
to  all  ahippars. 

A  carrier  owes  the  same  du^  to  all  ship- 
pers at  any  one  station  as  it  does  to  shippers 
at  other  stations  of  the  same  standing  mad 
rou^,  and  the  rights  of  all  shippers  applying 
for  cars  under  the  same  drcumstanees  sre  nec- 
essarily equal. 
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9.  Cmrrlm  ^M7<l)— Provble*  tii  MiitrMt 
held  not  to  prwrfida  raooveHag  iamaoM  -fw 
iM|)fg«at  delay  la  farHWilag  ttoelt  oar. 
A.  shipper        not  wbIt*  right  to  damasea 
for  delay  la  fainishfaic  a  stock  car  after  notlca 
by  a  proTlBion  of  a  sabseqaent  contract  provid- 
ing  that  all  prior  contracts,  and  understandings, 
as  to  the  receipt  or  transportation  of  stock  or 
ttaa  famlahlnc  of  cars  therefor  are  waived 
the  shipper  and  merged  in  the  agreemaDt;  the 
rl^t  to  dam^ea  for  the  deiay  beiDg  baaad  on 
the  carrier's  vioIatiOD^of  its  common-law  dutr, 
and  not  on  breach  of  contract. 

7.  Carriers  ^207(1)— Stock  ahipplng  oaatraet 
praparetf  by  oarriar  ii«t  ailargMl  k«y«Bd  atriot 
tarm. 

A  stock  ditppins  contract  prepared  by  a 
carrier  will  not  be  enlarged  b^ond  Ua  atrict 
terms. 

8.  Trial  ^2M(f )— Rafasal  of  Mvarad  raqaaat 


Befaial  ot  inatmctiim  covered  by  giren 
inatrnction  is  not  ei'ror. 

9.  Trial  «==>296(3)^MiB8loa  froM  reqaestad 
IsatmetloR  of  alamant  of  oaaaa  of  aoHoa  er- 
ror, tliotigli  ^rtloa  oailttad  was  covered  by 
other  laatraetloa. 
In  ahhv'r'*  aetioQ  againat  railroad  for  neg- 
Usant  detay  fn  fnmiaUng  car  far  live  atodc 
shipment  after  notice,  modification  of  defend* 
ant's  requested  inatrnction  enumerating  the 
constitatiTe  elements  of  the  cause  of  action 
whidi  plaintiff  was  required  to  prore  by  omit- 
ting therefrom  the  words,  "that  defendant  neg- 
ligently, that  is,  with  want  of  doe  care,  failed  to 
fumiah  nid  cars,"  Md  error,  though  substance 
of  the  omitted  pordoa  was  contained  fan  anothez 
iDstrnctioa. 

Appeal  from  Circuit  Court,  Boone  Gonntr ; 
D.  H.  Harris,  Judge. 

"Not  to  be  officially  pnbUslied." 

Action  by  Murry  Howell  and  otliera  against 
Walker  D.  Hines.  Director  General  of  Bail- 
roada  in  the  United  States.  Judgmoit  for 
plalntUb,  and  defendant  aKKals>  Revoreed 
and  remanded. 

See,  alao,  22T  S,  W.  619;  Howell  y.  Davis, 
230  S.  W.  880. 

McBalne,  Clark  &  Rollins  and  Jas.  VL 
Rogga,  all  of  Columbia,  for  appellant. 

N.  T.  G^try,  of  Columbia,  for  respond- 
ents. 

XBIMBLE,  P.  J.  This  is  au  action  based 
upon  a  uegUgent  and  unreasonable  failure 
after  notice  to  furnish  a  cat:  for  the  ship* 
ment  of  93  head  of  fat  hogs  belonging  to 
plaintiff  and  one  Akeman  over  the  Wabash 
Railway  (then  in  the  hands  of  the  Director 
General),  from  Hallsville,  Mo.,  to  National 
Stockyards,  at  East  St.  Louis,  IlL  After 
the  institution  of  the  suit  Akeman  died,  and 
bin  administrators  were  substituted  as  par- 
ty plaintiffs. 

Upon  a  trial  the  Jury  returned  a  verdict 


for  $112  In  plaintiffs'  favor,  and  from  a  Judg-. 
m&at  rendered  thereon  the  defmdaut  ap- 
pealed. 

On  Hay  0,  1916,  platakttff  HoweU.  In  the 
stadon  at  HallBvilLei,  loraaiy  notified  the 
agent  Qiere  to  furnish  a  oar  tor  the  ship- 
ment of  Mid  bogs,  to  be  used  and  shipmffiit 
made  on  the  ftdlowing  Monday,  May  12tli. 
The  Bsmt  repUed,  "All  Tight**  Whether 
the  agent  made  any  vxxtry  of  ench  order  in 
the  *'<»der  bot^"  Howell  did  not  know,  as 
he  dI4  not  noUcOi 

On  the  morning  of  May  12th  Howell 
ImniiAt  the  hogs  to  HallBvUle  and  put  tbem 
In  Om  atockpoia.  HallsviUe  la  tn  the  Colvm- 
Wa  brancb  et  tba  Wabash  Ballroad,  and  30 
miles  from  Moberly,  the  last-named  place 
being  a  distributing  point  toi  cars  on  said 
raUroad.  Three  trains  daily  came  to  HaHs- 
ville  fixmx  Uie  dlrectim  of  Mobwly.  <me  at 
7  a.  m.,  one  at  3:40  p.  m^  and  a  third  at  7 
p.  m.  ^Crains  left  HaUsvtlle,  going  in  the  dl- 
recttott  the  shipment  wonld  tate,  at  11:1S 
a,  m,  and  1:37  m.  every  day.  No  car  for 
plaintiffs'  hogs  was  there^  howevra,  and  the 
ag^t  told  Howell  he  was  expecting  a  car 
on  the  trains  tluit  would  arrive  during  the 
day.  None  came,  however,  and  the  hogs 
bad  to  be  hdd  over  natll  the  next  day.  Htw 
keying  of  them  in  the  yards  cansed  an  u- 
tra  shrinkage  and  ^ve  them  a  stale  ap- 
pearance^ as  well  as  necessitating  an  ex- 
tra expense  of  flO  for  feed. 

[1,  1]  The  first  point  defendant  makes  is 
that  bis  demurrer  to 'the  evidence  should 
have  been  sustained,  for  the  reason  that 
no  evidence  whatever  was  introduced  tend- 
ing to  show  negligence  in  the  failure  to  have 
the  car  there.  It  was  shown  in  evidence 
that  the  agent  did  not  know  a  car  would 
not  be  there  until  after  the  hogs  were  In 
the  pen,  and  that  he  then  did  all  he  could 
to  obtain  a  car,  but  did  not  succeed  in  get- 
ting one  there  until  next  day.  It  waa  also 
further  shown  that  24  hours  was  the  usual 
time  in  which  cars  were  furolshed  after  a 
request  therefor  was  mad&  The  suit  was 
not  based  on  a  breach  of  a  special  contract 
to  furnish  the  car  on  Monday,  nor  was  it, 
nor  could  it  have  been,  based  on  a  violation 
of  section  9913,  B.  B.  1919.  It  wag  a  com- 
mon-law action  for  damages  based  on  de- 
fendant's negligence  in  failing  to  furnish  a 
car  wlthlu  a  reasonable  time  after  notice. 
Baper  v.  Lusk,  192  Mo.  App.  378,  382,  181 
8.  W.  1032.  When  a  plaintiff  bottoms  his 
case  on  negligence,  the  burden  is  on  him  to 
show  it,  or  to  at  least  introduce  evidence 
from  which  negligence  can  reasonably  be  in- 
ferred. Ficklin  v.  Wabash  R.  Co.,  117  Mo. 
App.  211,  216,  93  S.  W.  861;  Huston  Bros. 
V.  Wabash  R.  Co..  63  Mo.  App.  671,  676: 
McMickle  v.  Wabash  B.  Co.,  209  S.  W.  611; 
New  Orleans,  etc..  Co.  v.  Harris,  247  U.  3. 367. 
38  Sup.  Ct  586.  62  L.  E».  1167.   Waa  there 
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erldcnce  from  whleb  ihB  Jury  codM  reason- 
aUy  intet  that  the  fiiUure  to  farnlsh  a  oar 
witbin  tiiree  days  after  ndtice  was  neilllKent 
and  unreasonable?  It  may  be  contended 
that,  as  Moberly  «m  a  car  dIsCrtbntlnff  point 
only  30  miles  away,  and  as  24  bonra'  notice 
was  nsnally  snfllclait  to  obtain  a  car  at 
HallsTllle,  and  as  a  car  was  obtained  tbe 
next  day  after  tbe  day  set  for  ahiiMUMt,  1.  e., 
the  agent  after  he  got  busy  was  enabled  to 
get  one  in  24  hoars,  therefore  this  was 
enongh  to  wable  the  jury  to  find  that  tbe 
failure  to  fumtsb  a  car  72  boors  after 
notice  was  the  result  of  ne^gence.  Bat 
it  is  not  shown  that  it  was  the  efforts  of  the 
agoit  pot  forth  on  Himday  that  secured  a 
car  within  the  24  boars  tbavafter.  So  t«r 
as  the  evidaice  shows,  tbe  car  that  came 
on  Tuesday  may  have  been  the  first  car  ob- 
tainable In  response  to  the  notice  iflaintiff 
gave.  Whether  a  car  could  hare  been  obtained 
earlier  would  seem  to  depend  upon  tbe 
particular  facts  and  drcnmstances  ezlBtlii« 
at  the  time  and  following  the  giving  of  tbe 
noUee,  and  not  one  of  these  were  shown. 
We  cannot  say  that,  u  a  nuitter  of  law,  a 
follure  to  famish  a  car  witbin  72  hours,  or 
ttiree  days,  was  unreasonable  or  negl^ent 
Tin  statote  (section  9B18)  allows  tour  dajs. 
Nor  la  the  matter  of  ftmiahlng  a  car  fl» 
shlpmmt  predsely  analogous  to,  or  gOTemed 
by  the  same  drcnmstances,  as-  the  tnne- 
jkortatlon  of  a  shipment  to  tts  dest^tkm 
after  It  baa  been  aooqited. 

It-ty  When  a  shipment  baa  beoi  accepted 
Cor  transportaaai,  the  carrier  Is  In  duty 
bound  to  forward-  that  shlpmoit  with  rea- 
sonable dispatch,  and  cannot  nnreasonably 
delay  It  In  order  to  be  able  to  accept  and 
carry  other  bnslnesB  offered  It  But,  In  tbe 
matter  of  famishing  ears  for  shipment: 

"In  the  absence  of  a  special  contract  to  fur- 
nish cars  on  a  particular  date,  a  railroad  com- 
pany, engaged  as  a  common  carrier  in  tbe  ship- 
ment of  any  particular  class  of  articles  or  prop- 
erty, is  bound  to  furnish  suitable  cars  for  sudi 
shipment,  upon  reasonable  notice,  whenever  it 
can  do  so  ^  the  exercise  of  reasonable  dih* 
gene*  and  witlumt  Jeopardy  to  its  bnainess  as 
mch  common  carrier.  Ayrei  r.  Railway  Co., 
cited;  Railway  Co.  t.  Nicholson,  61  Tex.  491; 
Bailroad  Co.  r.  Erickson,  91  HI.  613,  33  Am. 
Rep.  70;  Ballentinev.  Railroad  Co.,  40  Mo.  491, 
93  Am.  Dec  816;  Golnn  v.  Railway  Co.,  SttMo. 
App.  453.  To  be  reasonable,  notice  for  such 
purpose  mnst  allow  sufficient  time  to  enable  the 
railway  company,  by  tbe  exerdie  of  reasonable 
diligenM,  unier  tK«  eaUUnff  oiroemttcmoet,  to 
furnish  the  ears,  wiihout  Merferenoe  loith  or- 
dert  prwiaiuiv  given  hy  other  aMppert  at  the 
same  stetion,  or  Jeopardy  to  its  other  bu»inea$ 
<m  other  portions  of  Its  road.  Tbe  company 
owes  the  aame  duty  to  aU  tMppera  at  any  one 
station  as  It  does  to  shippers  at  otber  stations 
of  the  same  atandlng  and  rank,  and  the  righta 
of  alt  «kipp«rt  applying  for  cars,  under  the 
same  circumstances,  are  necessarily  equal.  AU 
tbe  drcomstaneea  mnst  be  taken  into  consid- 
cratUm,  and  what  is  rassmaUe  depends  upon  j 


th€  faeti  of  *W  portioHlsr  ooml  Ayrea  t.  Rail- 
way Oa,  dted."  (ItaUes  cun^  M^eer  v. 
Chesapeaike,  etc,  B.  OiK,  76  W.  Va.  aOS,  8& 
S.  B.        888,  888. 

SecUon  10447,  R.  S.  Ma  1919,  reanlrea  the 
carrier  to  fuxnlab  cars  in  the  ordw  in.  wUdi 
requests  therefore  are  made.  In.Te  Ckrter 
V.  lUsBoari  Pac.  B.  Ool,  S  Ho.  Pnbllc  Service 
Com.  Beporta,  828. 

We  do  not  mean  to  say  that  an  tbe  dr- 
eumstanees  have  to  be.  shown  by  plaintiffs, 
but,  since  they  all^  negligence,  diey  should 
reduce  at  leaat  aome  facta  tending  to  ahow 
that  the  flilluie  to  fornMi  tbo  car  aroae 
through  negligence.  Bat  nothing  ot  this 
kind  was  done.  It  was  not  shown  how  much 
of  a  car-distrlbntlng  point  BCoberly  was, 
nor  wbetber  there  were  any  cars  tihere  or 
daawken  available  at  the  tbM,  nor  what 
was  tbe  namber  of  otber  shippers  at  Halls- 
Tllle on  the  day  in  qoeatlOB  wbweby  all  the 
can  that  oonld  be  spared  tot  that  place 
ware  absorbed  by  aocb  other  diiivera.  Tbe 
neglignce  cAarged  waa  denied,  and  tbe  bur- 
den was  on  {telntUb  to  iBtrodnce  some 
evidence  thereof.  For  this  reason  w»  are 
<^  the  c^^ntCB  that  tbe  inAgtaeot  sboold  be 
reversed,  and  the  cause  remanded  for  a  sew 
trial,  unless  the  p(tot  next  to  be  cooaldeied 
is  sufllclent  to  call  for  an  outright  reveinal 
of  the  case. 

When  a  car  finally  did  arrlv^  a  sUp^ng 
contract  was  ezecated  under  which  the  hogs 
were  transpwted.  This  contract  cmtalned 
the  following  iwovislon: 

"Section  6.  All  prior  cnotraeti,  agreements 
and  understandings,  whether  verbal  or  writ- 
ten, relating  in  any  manner  to  the  receipt  or 
transportation  cl  the  live  stodi  dsserlbsd  bere- 
in  or  the  famishing  of  cars  tfaactiSar,  are  hereby 
waived  by  the  shipper  and  are  mwged  Id  this 
agreement  Any  aJteradon  or  erasure  in  or 
addition  to  this  contract  made  wUitont  an  in- 
dononent  thereof  hereon  signed  by  tbe  agent 
of  the  carrier  at  the  p<^  of  shipment  shall 
be  withoat  effect  and  this  agreement  shall  he 
aiforceable  according  to  its  original  tenw.** 

[6,  7]  Defendant  eet  this  up  In  the  answer 
as  a  defttise  to,  or  waiver  of;  the  damages 
claimed.  Plaintiffs  pleaded  in  r^ly  lack 
of  consideration  for  such  agreement.  If  tbe 
same  be  apidlcable  to  the  cause  of  action 
sued  on  herein.  It  will  be  obs^^ed  that 
tbe  cause  of  action  relied  upon  herein  ex- 
isted in  plaintiffs*  favor,  and  was  complete 
before  the  shipping  contract  was  entered  In- 
to. It  will  be  further  noticed  that  the  mat- 
ters waived  in  the  above-Quoted  prorlsion 
are  "prior  contracts,  agreements,  or  imda>- 
standings."  In  this  respect  the  clause  is 
different  from  the  <Hie  In  Coleman  v.  Hlnes, 
217  3.  W.  602,  for  there  the  release  and 
walvK-  was  of  "any  and  all  claims  or  caoses 
of  actl(Hi."  The  suit  In  the  case  at  bar  Is 
not  on  any  prior  contract,  but  on  the  cat^ 
rier'B  common-law  duty,  and  the  so-called 
waiver  clauae  does  not  apply.  ^Ibe  language 
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thereof  Is  Quit  dkoaen  tbe  ourler,  and  It 
wiu  not  be  enlarged  b^ond  its  strict  terma. 
Bratton  t.  Gliica«o,  etc.,  B,  Co.,  167  Mo. 
App.  75.  ISO  8.  W.  1124;  Bafcer  t.  St  Lools, 
etc.,  B.  Co^  140  Ho.  App.  189;  129  S.  W.  436. 

[t]  Defendanl^s  refused  Instruction  No.  4 
was  fnlly  covered  by  defendant's  given  in- 
struction No.  3.  Hoioe  there  was  no  error  In 
refusing  Mo.  4. 

[•3  Defendant's  refused  Instruction  No.  8 
was  one  telUng  the  Jury  tbe  various  consti- 
tutive elouents  of  the  cause  of  action,  the 
burden  of  proving  which  was  on  pUtinOff. 
The  court  modified  the  Instruction  by  strik- 
ing out  the  last  paragraph  <tf  said  instruc- 
tion, and  also  paragraidi  8  thereof,  which 
read  aa  foUowa: 

"(8)  That  defendant  negUgenOy^thit  is, 
with  want  of  due  care— 4sUed  to  furnish  said 
ears." 

As  the  Instruction  was  enumerating  the 
tilings  the  plaintiff  had  the  burden  of  proving, 
it  would  bave  been  better  not  to  strike  out  tbe 
said  paragraph  3,  for,  although  the  substance 
thereof  was  contained  in  another  instruction, 
yet.  In  an  instruction  enumerating  tbe  dif- 
ferent elements  of  the  cause  of  action  which 
plaintiff  had  the  burden  of  proving  before 
being  entiaed  to  a  verdict,  the  instruction 
would  not  be  correct  or  complete  without 
said  paragraph  8.  The  last  paragraph  of 
the  Instruction  was  la  reality  another  in- 
struction, and  was  on  a  subject  covered  by 
defendant's  given  Instruction  2.  Hence  it 
was  not  error  to  strike  it  out 

The  judgment  is  reversed,  and  the  cause 
Is  remanded  for  a  new  trial. 

The  otlier  Judges  concur. 


HOWELL  at  al.  v.  DAVIS. 


(No.  14193.) 
lUsBOiurl. 


(Kansas  City  Oourt  of  Appeals. 

Jan.  9,  1922.) 

1.  Carriers  9=3228(5}— To  eitaMJsh  prima  fa- 
cie case  In  suit  for  delay  In  Interstate  ship- 
ment, shipper  was  required  to  prove  negll- 
gent  delay. 

Is  action  for  delay  in  an  interstate  shipment 
of  hc«s,  mere  proof  of  delay  was  not  soffieient 
to  m^e  ent  a  prima  fade  ease,  but  It  was 
necessary  to  prove  some  nsgUgttice  in  eonnec- 
tkm  with  the  delay. 

2.  Carrier*  «=>228(5)— Proof  of  efmmstaaees 
ralslag  slight  iRfsnme  of  ■•■llgoMw  at  to 
Mdy  held  saflolaat. 

Where  delay  In  transportation  <rf  an  In- 
terstate shipment  of  bogs  occurred  when  ship- 
pers were  not  on  the  train,  so  that  tbe  causes 
of  tbe  delays  were  within  tbe  carrier's  exclusive 
knowledge,  the  shippera  could  establish  a 
prima  fade  case  of  negligence  by  proof  of  cir- 
cnmstances  raising  a  sUgbt  inference  of  negli- 
gence. \ 


3.  Carrier*  «=»230(3)— Whettor  May  daa  ta 
aegllfleace  held  for  Jary. 

In  an  action  for  argent  delay  in  trana- 
portlng  hogs,  occurring  when  the  shippers  were 
not  on  tbe  train,  so  that  tbe  causes  thereof 
were  within  tbe  carrier's  exdueive  knowledge, 
negligence  fteW  for  tbe  Jury. 

4.  Carriers  ^230(3)— Shippers  held  aot  ooa- 
tribatorily  aegligent  as  matter  of  law  In  fall- 
ing to  request  removal  of  hogs  from  siding 
without  ventilation. 

In  an  action  for  negligent  delay  in  a  ship- 
ment of  hogs,  held  that  tbe  shippers  were  not 
contributorily  negligent  as  a  matter  of  law,  in 
not  requestfag  that  the  hogs  be  removed  to  a 
proper  place  after  having  been  iriaeed  on  a  rid- 
ing  where  there  was  no  rentilatlon  and  not  tbe 
proper  air,  in  absence  of  a  showing  that  the 
shippers'  agent  knew  the  hogs  would  have  to 
remain  at  such  point  longer  than  an  hour,  or 
that  the  carrier  permitted  them  to  make  sug- 
gestions, or  would  have  heeded  them  if  made. 

5.  Carriers  4S=»230(8)— Instractlea  la  favor  of 
shippers  It  bogs  were  "neglioently  delayed" 
without  defining  quoted  words^d  erroneeos. 

In  an  action  for  delay  in  a  shipment  of 
hogs,  in  which  there  was  evidence  of  minor  de- 
lays which  were  explained  and  were  not  un- 
usual, an  instruction  in  favor  of  plaintiffs  if  the 
hogs  were  "negligently  delayed"  without  inform- 
ing jury  what  was  meant  by  words  'Negligently 
delayed"  held  erroneous. 

6.  Trial  «=:>235(2)— Instruction  referring  to 
ciroumstanoes  In  evidence  without  Informing 
Jury  what  olroamstancea  to  ooMslder,  held  er- 
roneous. 

In  an  acdoo  for  negligent  delay  In  transpor- 
tation of  hogs,  an  instruction  that  the  mere 
fact  that  shipment  did  not  arrive  at  certain 
point  until  a  particular  time  was  not  sufficient 

to  establish  negligence  "unless  you  further  find 
that  all  the  facts  and  circumstances  in  evidence 
created  a  situation  from  which  an  inference 
of  negligence  on  tbe  part  of  defendant  could 
reasonably  be  drawn,"  without  informing  Jury 
what  "circumstances  in  evidence"  might  prop- 
erly be  tensidered,  hekt  enoneons. 

Ai^)eal  from  Circuit  Court,  Boone  Coun- 
ty; D.  B.  Harris,  Jndge. 
"Not  to  be  offldaUy  potyUshed." 

Suit  by  Murry  Howell  and  others  against 
John  Cox  Davla.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

See,  also,  Howell  v.  Hlnes,  236  S.  W.  886. 

HcBalne  &  Clark  and  James  ST.  Bogga,  aU 
of  Columbia,  for  appellant 

N.  T.  Gentry,  of  Columbia,  for  reepimd- 
encs. 

BLAND,  J.  This  is  a  suit  brought  to  re- 
cover damages  on  account  of  delay  in  tbe 
transportation  of  four  carloads  of  bogs  from 
stations  on  defendant's  branch  line  running 
from  Columbia  to  Centralia,  Mo.,  to  tbe  Na- 
tional Stockyards  at  East  St  Loui^  lU.,  to 
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recover  damages  for  shrinkage  due  to  the 
negligent  placing  of  the  can  of  hogs  on  a 
aiding  at  CentraUa  in  a  place  where  they 
could  not  get  aaffldent  air  and  vratHatlon, 
and  to  recover  the  value  of  hogs  that  were 
killed  and  crippled  while  In  traoBtt. 

This  is  the  second  appeal  io  the  caee. 
Howdl  et  aL  V.  Hines,  227  8.  W.  ei9.  The 
facta  are  there  stated,  making  it  unneces- 
sary to  restate  those  that  are  contained  in 
the  oitinion  In  that  appeal.  The  case  waa  re- 
versed and  the  cause  remanded  for  the  rea- 
son that  the  court  erred  in  the  giving  and 
the  refusing  of  instructions.  Upon  a  retrial 
plaintiffs  produced  evidence  of  negligence  In 
the  placing  of  0»  cars  of  at  OentraUa, 
in  that  box  can,  etc.,  were  placed  near  the 
bogs,  ahuttlng  out  air,  and  that  there  were 
odier  tracika  In  CentraUa  where  the  hogs 
could  have  oeen  placed  where  they  would 
have  secured  suffldent  air  and  ventilation. 
PlalntiffB'-  Instruction  Mo.  1  suhmitted  the 
quaBtlon  ot  damages  caused  by  negligent  de- 
lay and  the  jC|glig«nt  pladi^  of  the  cars  of 
hogs  on  the  ddlng  at  CentraUa.  There  waa 
a  verdict  and  Judgment  in  favor  of  ^alntUTa 
in  the  sum  of  f200,  and  defmdant  has  ap- 
pealed. 

[1]  Defendant's  flxat  point  is  that  the 
court  erred  In  refualng  to  give  bis  inatni^ 
tlon  No.  S.  limiting  plalntiffa'  rli^t  to  re- 
cover to  liie  hogB  killed  and  crippled  In 
tranait  In  this  connection  defoidant  con- 
tenda  that  there  was  no  evidence  of  de- 
lay in  transportation  or  in  pUdng  the  bogs 
m  tbs  tide  track  at  CentraUa.  This  was 
an  interstate  tidpment  and,  of  counob  mere 
proof  of  dday  waa  not  suffldoit  to  make  out 
a  prima  fade  case  for  jAalntlflh,  but  it  waa 
necessary  for  plalntiffa  to  prove  sane  ne^- 
gence  in  connection  with  Uie  delay  or  delays. 
McHidEle  V.  Wabaab  By.  Co.,  209  S.  W.  6U; 
BUTi^  T.  Wabash  By.  Ga,  21T  S.  W.  851; 
Baker  v.  Sidiaff,  821  8.  W.  748;  Moore  t. 
By..  223  8.  TV.  1079;  Bland  t.  a  A  A.  B.  Oa, 
282  8.  W.  282. 

[2]  The  ahlppen  dtd  not  aconnpany  the 
stodc  -farther  than  CentraUa.  Owing  to 
tbe  fact  that  the  causes  <tf  the  delays  occurred 
at  i»laces  ottier  than  CentraUa,  and  at  points 
wbwe  plaintiffs  wctb  not  on  the  train,  and 
the  causes  of  the  d^ays  were  therefore  with- 
in the  exclualTe  knowledge  of  the  defendant, 
plaintiffs  needed  to  prove  Aefendant'a  ne^- 
Ugence  only  by  drcamBtancee  necesaary  to 
raise  a  alight  inference  ot  negligence  tbe 
part  of  defendant  Baker  v.  Scfaaff.  221  8. 
W.  743;  McFaU  T.  Bailway,  181  Mo.  App. 
142,  148,  168  S.  W.  841 :  Libby  v.  BaUway, 
m  Mo.  App.  276^  277-280.  117  b.  W.  6D0; 
BlteMlcUe  T.  Bailway,  supra;  Muir  v,  BaU- 
way. 168  Mo.  App.  542.  164  8.  W.  877; 
Burgher  v.  Bailway,  aupra. 

[3]  Tb&:e  was  no  evidence  introduced  by 
defendant,  but  plaintiffs'  evidence  ^ws  that 
the  main  line  train  whieh  pldied  up  the 


stock  at  Coitralia  was  made  up  at  Mobcrly, 
24  miles  west  of  CentraUa,  and  that  this  was 
tbe  fint  train  reaching  CentraUa  that 
could  have  picked  up  the  sto^  thera  The 
train  was  due  to  leave  Moberly  at  2  p^  m.  on 
the  day  in  question,  but  did  not  leave  there 
until  4 :30  p.  m.,  the  delay  in  leaving  being 
caused  1^  "waiting  for  an  engine^"  and  the 
inf^vnce  from  the  evldenoe  is  that  thia  wait 
was  caused  oa  account  of  ueeeAary  work 
not  having  been  done  on  the  engine  in  time 
(or  it  to  depart.  Tbe  train  arrived  at  Lutti- 
er  at  5  o'clock  the  next  day.  Tbe  Wabash 
railway's  line  ended  at  thia  pcrfnt.  whidi  was 
a  suburb  of  the  dty  oi  St.  Louis,  and  from 
there  to  the  National  Stockyarda,  a  distance 
of  six  miles,  the  shipment  moved  over  the 
line  of  the  Taminal  BaUway  Company  of 
St  Lonia.  Tbe  evidence  shows  that  the  usu- 
al running  time  betwe«i  Luther  and  the 
National  Stockyards  was  from  40  minutes  to 
an  hour.  However,  there  was  some  evidence 
that  the  train  had  been  known  to  require  7 
or  8  boura  to  make  tSils  run.  The  train  was 
due  to  arrhre  at  the  National  StoAyards  at 
8  o'clock  on  tbe  morning  of  the  day  In  ques- 
tion, but  it  did  not  arrive  untU  notm,  too 
late  for  the  market  of  that  day.  Oftai  the 
Terminal  Bailway  C<«ipany  would  not  Im- 
medlatdy  take  a  shipment  of  Hve  stodc  ar- 
riving at  iMtbet  through  8t  Louis  and  over 
the  bridge  to  stockyards,  tor  the  reasou 
t3ia^  by  permitting  a  number  of  can,  some- 
tlmea  as  many  as  80,  to  accumulate,  it  could 
take  tile  whole  number  over  in  one  tript 

Under  these  drcumstanoes  there  ts  no 
qneetlmi  but  there  was  erldence  of  negU- 
gmt  <:^y  in  the  transportation  of  the  bogg. 
It  was  negllgKit  for  defendant  not  to  have 
had  his  engine  ready  at  fiie  time  of  the  de- 
parture of  the  train  at  Moberly  when  plain- 
tiffs' stodc  had  been  deUrered  to  the  defend- 
ant at  noon  of  that  day,  uid  wben  defend- 
ant knew  that  this  stock  was  expected  to 
readi  die  market  at  8  o'idodk  tbe  foUewing 
morning.  Not  only  that,  but  tbe  unusual 
and  unexplained  delay  at  Luther,  coupled 
with  ttie  dday  at  CentraUa  caused  by  the 
fSaUure  ot  the  train  to  start  on  time  from 
Moberly,  even  U  this  latter  delay  was  not 
n^lgent  wttfain  UaOt,  was  suffidoit  to  raise 
a  sUght  inferoKe  of  negligence  on  tbe  part 
of  dcftndant  Baker  t.  Sdiafl,  221  &  W. 
748.  snpra;  M«M|efcle  t.  Batlroad,  supra. 

(4]  Thwe  was  amide  evldenoe  of  dtfend- 
anf  8  negligence  at  CentraUa  in  pladng  the 
bogs  upon  a  siding  wboe  tb^  could  not 
get  ptuiDac  air  and  voitUatloD.  It  is  dUnwd 
by  the  defendant  Viat  plalntirw  agent  was 
im»ent  at  CentraUa.  and  did  not  onnplain 
ia  tbe  location  of  the  hoga  or  ask  that  tfadr 
location  be  dianged.  We  assume  tfaat  de- 
fendant means  to  cblm  that  ^alntUfe  wm 
guUty  of  contributory  negligence  aa  a  ma^ 
pec  of  law  on  account  of  tlds  circumstance 
The  train  from  Moborly  was  due  in  Cen- 
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tnlia  at  3:80  p.  m.  Ttiere  Ib  nothing  In  the 
evidence  to  show  that  plaiatlffa'  aeent  knew 
that  the  h<^  would  have  to  remain  In  Cen- 
tralla  any  loBger  than  the  boor  last  stated, 
^ere  Is  nothiug  In  the  evidence  to  show 
that  dfifaidant  permitted  sliippars  to  make 
sUKSeatlons  of  the  kind  mentioned,  or  that 
he  would  have  heeded  them  U  made.  We 
cannot  say  that  plaintiffB  were  guilty  of  con- 
tributory negligoMse  as  a  matter  of  law  for 
not  requesting  that  the  bogs  be  removed  to 
a  proper  idaoe  at  Oentralia. 

IS]  We  think  that  the  court  enad  In  glv- 
inc  plaintiffB'  InstrucUon  No.  1.  It  submits 
that  idaintiffs  mle^t  recover  if  tlie  hogs  wore 
negligently  d^ayed  "at  Oentralia,  St  Louis, 
or  at  otlier  xriaoes,"  and  that,  if  the  hogs 
were  placed  at  Centralla  so  that  they  could 
Dot  get  saffident  air  and  ventilatlan,  they 
should  flsd  for  the  plaintiffs.  The  lutmo> 
ti<«  did  not  state  what  facts  woe  a<cfl» 
amrj  to  constitute  nei^igent  dday  on  the 
part  «f  the  defwdast,  and  there  was  no 
negUgrat  delay  In  St  Louis  except  In  con- 
nection with  the  delay  at  Oentralia.  The 
iDwe  tHToof  of  dtfay  at  St  Louis  was  not  snf* 
fldent  to  make  odt  a  prima  fade  case  ia 
favor  <a  p^alntlffk  Biusber  v.  Ballroad,  su- 
pn,  There  wen  a  number  of  minor*  decays 
of  the  train  between  Moberly  and  St  Louis, 
which  were  explained  and  which  were  not 
unuBuaL  Ibese  delays  were  of  a  few  min* 
Dtea  at  polata  lor  the  purpoeB  of  "itfddng  tq> 
ftock"  and  allowing  for  the  passing  of  trains. 
The  Jury  had  no  right  to  take  into  oonsidera. 
tKm  these  delays  in  finding  for  jdalntifEB, 
and  the  instruction  did  not  tell  the  Jury 
what  was  meant  by  "ne^igwlly  delayed." 

[I]  Ihe  court  likewise  rared  In  amending 
deCmdants  instruction  No.  11.  That  In- 
structimi  reads  as  follows,  the  italicised  part 
b^g  the  am«idment  made  by  the  court: 

"She  court  instmcts  the  jury  that  the  mere 
fact  that  the  live  stock  in  qnurtioa  arrived  at 
Lother,  Ho.,  at  5  o'clock  a,  m.  on  the  20th 
day  of  May,  1010.  and  were  not  delivered  to 
the  Natipoal  Stockyards  antfl  12:50  o'clock  p. 
m.  of  said  day  is  not  sufficient  to  efltablish  the 
fact  that  the  defendant  was  gidlty  of  negHgence 
in  the  transportation  of  the  ssme,  and  yon  can- 
not on  that  accooat  return  a  verdict  for  the 
plaintiffB  on  tbt  ground  that  the  d^endaot  neg- 
ligently ddayed  the  tranaportaticai  of  said  live 
stock,  eaJem  ifoii  further  find  thutt  all  the  facts 
and  eiroumatanceM  m  evidence  created  a  tiiua^ 
tw»  from  which  an  inference  of  negligence  on 
the  part  of  defendant  could  reeMnoUy  W 
drmem." 

The  language  of  that  part  of  the  instruc* 
tion  added  by  the  ooort  ia  no  doubt  a  good 
statement  of  an  abstract  proposition  of  law 
taken  with  a  proper  connection,  and  is  to 
be  found  in  reports  of  dedslons  where  the 
matter  of  the  demurrer  to  the  evidence  is 
being  discussed ;  howevw,  the  manner  In 
wbi<di  the  matter  was  submitted  to  the  Jury 


in  this  instruction  was  improper.  The  in- 
struction as  offered  by  defuidant  was  prop- 
er, and  told  the  Jury  that  the  delay  botwoen 
Luther  and  the  stod^yards  within  Itself  was 
not  suffident  to  convict  defendant  of  negU- 
geocfc  The  court  then  added  to  the  Instruc- 
tion language  to  the  effect  that  the  Jury 
should  consider  all  the  facts  and  circum- 
stances In  evidence,  and,  if  there  was  any  In- 
ference of  negligence  to  be  drawn  therefrom, 
then  plaintiffs  were  entitled  to  recover  re- 
gardless as  to  what  other  lnfer«ices  could 
be  drawn.  This  Instruction  also  failed  to 
tell  the  Jury  what  "drcumstancM  In  evi- 
dence" the  Jury  might  properly  consider  in 
deciding  that  plaintiffs  were  entitled  to  re- 
cover. Gurley  v.  Mo.  Pac  Ry.  Co..  03  Mo. 
446,  451,  6  S.  W.  218;  Albert  v.  Besel.  88 
Mo.  160,  153;  Seago  v.  Realty  Co,  185  Mo. 
App;  282.  170  8.  W.  872. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 

All  concur. 


STROUD  V.  MISSOURI  PAC.  R.  CO. 
(No.  3024.1 

(Sprittgfidd  Court  of  Appeals.  Missovii. 
Jan.  14,  1922.) 

1.  Carriers  ^slO— Discrinlnatloa  la  faralsh- 
Isg  ears  held  for.  Jury  In  sslt  fttr  treble  dam- 
ages. 

'  IMscrimination  In  funusUng  cars  Aeld  for 
jury  in  suit  under  Bar.  St  1910,  H  9085,  9990. 
for  treble  daibages. 

2.  Carriers  ^»79— Need  set  sMp  by  oheaper 
of  two  rovtes  where  asreaseaalile  te  de  so. 

While  it  is  ordinarily  the  duty  of  a  car- 
rier operating  two  lines  between  the  same 
points,  to  stdp  by  the  cheaper  route,  it  Is  not 
required  to  do  so,  where,  considering  its  own 
interest  and  that  of  the  public,  as  well  as  the 
shipper's,  It  would  be  unreasonable. 

3.  Conneroe  9=>8(I2)— Aotlon  lies  snder  state 
law  for  dlsortmlRatlea  fa  famishing  oars  for 
sblpneat  wMeh  osaM  have  feat  over  attker 
Irtnntate  er  laterttata  reatsw 

An  action  lies  under  Bev.  St  1819,  i  0985. 
for  damages  for  ^scrinuaation  in  furnishing 
ears  tor  the  shipment  of  lumber  which  could 
have  gone  over  either  an  Intrastate  or  inter- 
state roote. 

4.  Evidanee  «»244(I4)— SUtesienU  ef  trala 
eraw  held  lasosiyeiaBt  la  aotlea  for  dlserim- 
laatlda  la  faralshlng  ears  far  ahipmaat. 

In  an  action  for  discrimination  in  furnish- 
ing cars  for  a  shipment  of  lumber,  plaintiff's 
testimony  that  defendant's  condadtor  to  whom 
he  spoke  abont  the  cars  said,  "Yon  haven't 
given  us  nothing  for  what  we  have  already 
given  yon  yet,**  and  that  the  brakeman  said, 
"Xou  might  buy  us  some  cigars  if  notbing 
else,"  -  was  in^roperly  admitted,  espedally  in 
view  of  other  evidence  that  plaiotiS's  competi- 
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ton  hftd  been  wtmewhat  generont  vlQi  fb^ 
tttiteyi;  tha  eridaice  Bhowing  thM  fb«  train 
crew  had  noOihif  to  do  with  fDrnlsUnff  can 
except  to  deUrer  thesL 

5.  Cmrrien  «=»l^lastruotloa  la  Mit  for  ilt- 
erinlaatioB  la  fanilahlag  oara  hald  armaoaa 
la  linorlai  aiatarial  flaalai. 

In  a  nit  tta  treble  damagea  for  dlaerhnl- 
natton  In  preferring' sbtppcro  who  ordered  and 
were  famiehed  cars  after  plaintiff  ordered  care 
for  BhH>piiis  lumber,  wherein  defendant  en- 
deavored to  show  cars  furnished  others  on  sub- 
sequent orders  were  for  shipping  mine  material, 
preferred  b7  an  Interstate  Commerce  Commis- 
sion order,  and  the  evidence  showed  some  cars 
80  furnished  were  for  such  material,  and  some 
of  the  preferred  shlppen  shipped  lamber  and 
mine  material,  an  Instroction  for  plaintiff,  based 
on  a  prefwence  of  other  shippers,  reqairtDg  the 
jury  to  find  that  after  plaintiff's  ears  were  or- 
dered other  shippers  at  the  station  in  ques- 
tion "engaged  In  the  bnsinesa  of  shipping  lum- 
ber," ordered  cars,  and  were  preferred,  was 
erroneous  in  not  requiring  the  Jury  to  find  that 
such  cars  were  not  loaded  with  inlne  material 

6.  Appaal  aad  error  ^9843(2)  —  Error  as 
to  Bieasara  of  damages,  avoidable  en  ratrlal, 
Bot  coMldarad. 

Error  in  an  inBtraction  oo  the  measure  of 
damages  will  not  be  coneidered  on  appeal  where 
it  maj  be  avoided  on  rstriaL 

7.  RaHroads  «»SVJt.  Now,  vol.  jBA  Key-No.  Se- 
riaa—Ownar  of  road  retarsed  by  federal 
Traaaportatlon  Act  liable  for  diaorlmlnatloa. 

Though  the  federal  Transportation  Act 
Teh.  28,  1920,  |  2088,  provides  that  all  regu- 
lations in  effect  February  29,  1920,  on  lines 
Bubject  to  the  Interstate  Commerce  Act  shotild 
continue  in  effect  until  changed  by  state  or  fed- 
eral authority,  and  that  no  such  regulation 
shoold  he  changed  prior  to  September  1,  1920, 
without  the  Commission's  approval,  a  railroad 
company  disseminating  in  furnishing  cars  be- 
tween such  dates  is  liable  for  treble  damages, 
under  Bw.  St.  1918.  I  9990. 

Appeal  frcnn  GlTcaU  Court;  Bntler  County ; 
Almon  Ing,  Judge. 

Action  by  Boy  Stroud  against  the  Missouri 
Pacific  Bailroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

J.  C  Sheppard,  of  Poplar  Bluff,  for  appel- 
lant 

Cope  ft  Tedrlck,  of  Poplar  Bluff,  fbr  re* 
spondent 

BBADLET,  J.  Plaintiff  ffled  Us  petition 
baaed  on  sectlona  9986  and  9990.  B,  S.  1919. 
to  recover  treljle  damages  for  alleged  dls- 
cximi nation  in  furnishing  cars  for  the  ship- 
ment of  lumber.  The  cause  was  tried  to  a 
jury,  and  a  TertUct  of  $500  was  returned. 
This  was  trebled  in  accordance  with  sectlcm 
99D0,  and  Judgment  rendered.  Failing  to  set 
a  new  trial,  defmdant  ai^iealed. 

Plaintiff  alleged  that  June  12, 1920,  he  bad 


20.000  feet  of  lumber  atacM  at  Oxley,  on  de- 
fendant's road  in  Bipley  county,  <rf  the  mar- 
tet  value  of  960  per  1,000,  and  that  an  that 
day  be  made  am^toatlon  to  dettedant  tlmi^ 
its  station  agent  at  Oxley  for  two  cars  in 
which  to  ship  ttala  lamber  to  St  Iiouts,  Mo. ; 
that  defendant  failed  to  furnish  theee  cars 
within  a  reasonable  time,  and  that  aft» 
platntifT  had  made  bis  application  defendant 
furnished  cars  for  like  pur^ooe  to  other  ship- 
pers before  he  waa  ftcmlahed;  tliat,  although 
he  made  hla  ai^lication  June  12tb,  he  re- 
celved  no  cars  until  August  19th,  and  that  In 
the  meantime  hts  lumber  had  greatly  depred- 
ated in  value  and  that  be  was  dami^d  in 
the  anm  of  $1,000. 

Defendant  dented  generally  any  discrim- 
ination, and  alleged  that,  in  pursuance  of 
plaintifFs  order  of  June  12tb,  It  placed  two 
cars  for  plaintiff,  and  that  he  failed  for  the 
period  of  four  days  to  load  them,  and  there- 
after canceled  his  order  and  voluntarily  con- 
sented for  anotiier  lumber  shipper  to  use 
tbem,  D^endant  alleges  that.  If  any  cars 
were  delivered  to  the  other  shippers  after 
plaintiff  filed  his  ordw,  and  before  be  waa 
supplied,  such  was  In  obedience  to  prefer- 
ences made  by  the  Interstate  Commerce  Com- 
mls^tm.  Further  answering,  defendant  al- 
leged that  It  moved  ita  cars  from  Oxley  to 
St  Louis  over  two  routes :  One  over  Ita  line 
of  railroad  tiirough  the  state  of  Missouri  for 
the  entire  diatance  from  Ozley  to  St  Louis; 
the  other  via  Thebes,  111.,  and  thence  through 
the  state  of  Illinois  to  St  Louis— and  that 
the  usual  and  regrular  way  of  routing  cars 
loaded  with  lumber  at  Oxley  and  consigned  to 
St  Louis  would  be  over  the  Interstate  route, 
and  jvould  be  Interstate  commerce,  and  that 
section  9085  of  our  statute  has  no  aj^UcatloD* 
and  that  the  court  had  no  jurlsdlcticm. 

Defendant  concedes  that  plaintiff  on  June 
12th  ordered  two  cars  for  the  purpose  of  ship- 
ping  lumber.  Two  cars  were  placed  for  plain- 
tiff July  22d.  and  July  20tb  were  given  to  one 
Bash  because  plaintiff,  as  dalmed  by  defend- 
ant, could  not  get  a  crew.  The  record  shows 
that  a  number  of  the  same  kind  of  cars  were 
ordered  by  other  shippers  subsequent  to  itoln* 
tUTs  order,  and  that  many  of  these  were  fur- 
nished before  plaintiff  was  furnished.  Plain- 
tiff wanted  his  cars  for  lumber  only,  while 
none  of  those  famished  to  other  shippers  In 
alleged  violation  of  plaintiff's  rij^^  are  des- 
ignated as  for  lumber  only,  but  a  number  are 
designated  as  for  "lumber  and  tlea^"  and 
some  for  "pn^"  We  infer,  however,  finnn 
the  record  that  a  numb^  of  these  cars  woe 
loaded  with  lumber  only.  Plaintiff  denied 
that  hla  cars  were  placed  July  22d,  and  that 
he  consented  for  Bash  to  have  them.  He  al- 
so dmlee  that  he  failed  to  load  because  he 
could  not  get  hands.  He  says  that  It  was  tiie 
latter  part  of  August  Uiat  he  consented  fOr 
Bash  to  have  a  car  he  had  ordered.  Defrad- 
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ant  makes  no  daim  tbat  the  laterstate  Com* 
merce  Commlaalon  had  ordered  any  prefer" 
ence  except  as  to  cars  carryln?  mine  props  or 
other  material  for  coal  mines. 

Defendant  assigns  as  error :  (1)  The  refus- 
al of  Its  peremptory  Instruction  at  tlie  close 
of  the  case ;  (2)  the  admission  of  erldence ; 
(3)  the  giving  and  refusal  of  instnictiona;  (4) 
In  rendering  judgment  for  treble  damages. 

[1,2]  The  first  assignment  la  based  upon 
two  propositions:  First,  that  there  is  no  sub- 
stantial eTidence  to  support  the  verdict ;  and, 
second,  that  the  cars  ordered,  If  furnished, 
would  have  been  for  an  Interstate  shipment, 
and  therefore  the  statute  under  which  plain- 
tiff Is  proceeding  would  have  no  application. 
At  the  close  of  plaintiff's  case  defendant  of- 1 
fered  a  demurrer,  and  was  ovemilcd.  It  did 
not  stand  upon  Its  demnrrer,  but  Introduced 
Its  evidence,  and  the  cause  stands  here  upon 
the  whole  record.  When  the  whole  record  Is 
considered,  we  think  the  evidence  was  suffi- 
cient to  take  the  case  to  the  Jury.  The  sec- 
ond feature  of  the  first  assignment  raises  « 
somewhat  new  question.  If  defendant  had. 
<Hily  the  Llinols  route  from  Oxley  to  St. 
Louis,  then  a  car  ordered  as  plaintiff  ordered 
would  be  ordered  for  an  interstate  shipment. 
But  defendant  has  a  line  of  railway  from  Ox- 
ley to  SL  Louis  wholly  wltliln  the  state  of 
Missouri,  and  the  evidence  shows  that  the 
shipment  could  hare  been  over  the  intrastate 
route.  Defendant  showed  by  its  superintend- 
ent of  transportation  that  a  shipment  of  lum- 
ber from  Oxley  to  St.  Louis  would  go  via  the 
Illinois  route  as  "a  matter  of  operating  con- 
venience and  eotmomor."  The  Missouri  line 
"passes  over  Iron  mountain  and  other  Ozark 
hills,  and  it  is  very  expensive  to  handle  ton- 
nage over  these  hills.  To  avoid  these  hills 
the  routing  as  givoi  in  the  circular  was  over 
the  much  more  level  line,  running  up  the  Il- 
linois side  of  the  river."  Defendant's  agrat 
at  Doniphan,  near  Oxley,  and  in  the  same 
county,  and  on  the  same  line  of  railroad,  was 
called  1^  plaintiff  and  asked  as  to  the  rout- 
ing of  lumber  from  Doniphan.  His  answer 
wasf 

*^en,  so  fiir  as  Ghs  routing  Is  concerned,  on 
the  bin  of  lading  we  Just  tter^Oy  put  It  from 
Doniphan  to  St.  Louis;  that  gives  the  shipper 
the  benefit  of  what  is  called  the  'Miasonri  rail' 
rate  if  he  asks  for  it;  hot  so  far  as  the  rout* 
Ing  oin  the  bin  of  lading  is  concerned  it  simply 
says  from  Doniphan  to  St.  Louis. 

"Q.  If  the  notation  'Missouri  rail'  is  on  the 
bill,  what  does  tbat  mean?  A.  That  it  is  to 
be  eharged  the  Missouri  tariff,  like  freight  that 
Is  kept  within  the  state.  •  •  *  Now,  We 
simply  route  them  Doniphan  to  St  Louis;  if 
there  was  nothing  specified  on  the  bDI  It  would 
be  routed  ovet  the  Illioois  route  and  rated  that 
«ay,  but  if  specified  'Missouri  rail'  rate,  it 
was  supposed  to  go  on  the  Missoori  side;  at 
any  rate,  they  had  the  benefit  of  that  tariff;  we 
never  know  bow  they  take  them,  we  simply 
torn  the  shipment  loose  to  the  main  line  for 
theDd  to  handle  as  thwf  i^ease. 


"Q.  It  would  go  over  i 
«d  'Miaaoufl  nil'?  A 
tually  take  It  over  whit 
ed.  but  by  spedfyfaig  tl 
shipper  any  more— cou  I 
That  was  my  understai  i 
'Missouri  rafl,'  that  wo 
OD  the  Missouri  rate;  i 
where  the  car  went. 

"Q.  Tou  cliarged  no  i 
other  side?  A.  Mo,  sir; 
over  the  Missouri  tiail; 
way  thay  wanted  to." 

It  does  not  aroor  n  i 
nated  "Hlssouri  rail"  I 
can  ot  lumber  lie  bad  f 
not,  bat  it  la  reasonabl  I 
tippet  would  do  so  U  < 
stood  fliat  the  rate  wo' 
on  a  car  of  lumber  fron  i 
designated  "Sflssouri 
would  IK  the  Intrastate  i 
terstate  rate.  Bnt^  whE 
Ing  two  lines  between  i 
the  rate  over  one  Is  le 
the  other,  It  Is  ordlnaTll 
rier  to  ship  by  the  cihea  > 
Is  not  absolute,  howeve 
boond  to  consider  oily  i 
but  riiooUt  oMstdw  fbe  . 
and  its  own,  and,  If,  all  I 
woidd  be  tmreaaonable  t  i 
route,  13ke  carrier  la  n< 
Northern  Pae.  By.  Oo.  . 
477,  38  Snp.  Ct  5S0.  62  : 
ex  r^  v.  OmunlssltHi,  S  i 
377,  h)  dlscnsslng  Intel  : 
shipments,  It  is  said : 

"An  intr&state  [or  let  ' 
a  commodity  is  usually  i 
certain  elemental  facts 
jority  of  cases  to  aU  i  i 
the  Intention  of  tibe  shlpc  i 
bin  of  lading,  the  eontin  ' 
of  the  commodity;  and  i 
eontxact  of  shipment.  1  i 
cases  from  which  some  i 
When  this  occurs  other  i 
present,  due  to  the  uat  : 
case,  of  sufficient  probati  i 
the  nature  of  the  shipme  I 

"Applying  the  elements  ! 
an  faiterstate  shipment 
modlty  has  been  turned  c 
common  carrier  to  be  < 
state  to  another  under  a  : 
the  definite  character  ot  i 
fixed  when  the  movemei  I 
has  commenced  for  the  p 
tioD. 

"If,  however,  the  comt  i 
mitted  to  Uie  carrier  by  t  : 
portalion  from  one  poll 
same  state,  the  charBetei 
intrastate  fa  its'  nature,  s  i 
itatlons  not  in  this  ease,  i 
tice  later." 

[3]  Th&  state  court,  It  > 
have  no  Jurledlctton  to  ei 
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at  section  8986,  B.  8. 1919.  wb^  an  Interstate 
Bblpment  la  InTtdved.  Steel  v.  Railroad,  16S 
Mo.  App.  311,  14T  S.  W.  217;  Alexander  v. 
Railroad,  282  Mo.  28ft,  221  S.  W.  712,  11  A. 
U  R.  867.  FlalntUf  amtfioids  ttiat  tbe  fftct 
tbat  tlie  sbipment  la  interstate  vonld  make 
no  difference,  citing  Puritan  Coal  Mining  Co. 
T.  Railroad.  287  Fa.  420,  86  Aa  436,  Ann. 
Caal914B,37:  U..  287  U.  &  121. 86  Sapu  Ot 
484,  BO  Ed.  80T.  But  we  do  not  think  that 
an  interstate  conunerce  question  la  involved. 
If  tlie  cars  plalntUC  ordered  must  have  gone 
by  the  interstate  route,  thai  Qiere  would  be 
a  different  question;  bat  sudti  is  not  the 
caae.  Tlie  cars  could  bare  cone  the  Intra- 
state route,  and  we  will  not  assume  that  they 
would  not  have  done  so.  True,  defendant's 
superintendent  of  trauqwrtatlon  says  that 
lumber  shlKied  from  Oxley  to  St  Louis  is 
sent  over  ib»  Intrastate  route  of  defradanf  a 
railroad,  bat  Tanner,  defendant's  agent  at 
Doniphan,  on  the  seme  line  as  Oxley,  says 
that  a  shliHnent  of  lumber  from  Doniphan  Is 
marked  "QOaeouri  rail"  and  tamed  "loose  to 
the  main  line  for  them  to  handle  as  they 
please.*'  In  this  sitimtlon  we  decline  to  hold 
that  i^intiff  cannot  proceed  in  the  state 
court.  See  Htssourl  Padflc  Railway  Co-  v. 
tarabee  rk)ur  Hills  Co..  211  U.  8.  612.  29 
Sup.  CL  214.  58  U  Ed.  362. 

[4]  2.  The  evidence  admitted  of  which  com- 
plaint Is  made  pertained  to  alleged  conversa- 
tions or  statements  made  to  plaintiff  by  the 
train  crow  subsequent  to  the  time  he  ordered 
his  cars.  Plaintiff  testified  tlut  he  ^ke  to 
defendant's  conductor  about  his  cars,  and 
that  the  conductor  In  reply  said:  "You 
haven't  give  ue  nothing  for  what  we  have  al- 
ready j^iven  you  yet."  Plaintiff  testified  that 
he  a?ked  defendants  brakeman  about  the 
cars,  and  that  the  brakeman  said :  "You 
ml^t  buy  us  some  dgars.  If  nothing  else." 
The  evidence  shows  conclusively  that  the 
train  crew  had  nothing  whatever  to  do  with 
furnishing  cars  except  to  deliver  them.  These 
alleged  statements  by  ttie  conductor  and 
brakeman  were  not  made  in  connection  with 
the  work  or  business  they  were  transacting. 
The  train  crew's  business  so  far  as  concerned 
plaintiff  was  to  deliver  the  cars,  not  to  fur- 
nish than.  The  furnishing  was  done  by  other 
agents  and  officers.  This  evidence  was  in- 
ctHnpetent.  and  should  not  have  been  admit- 
ted. eq>eclally  in  view  of  other  evidence  tend- 
ing to  show  that  plaintiff's  competitors  had 
been  somewhat  generous  with  their  turkeys. 
In  Robinson  v.  Bush,  199  Mo.  App.  184,  200 
S.  W.  757,  we  determined  a  similar  question, 
and  it  is  not  necessary  to  further  discuss  the 
question  here. 

[S]  3.  Defendant  oomplalna  of  instruction 
No.  1  given  for  plalnUff.  fHiia  Instnictlon  Is 
as  follows: 

"The  court  instracts  the  jury  that,  If  yon 
believe  and  find  from  the  evidence  that  the 
plaintiff.  Boy  Strand,  had  on  the  12th  day  of 


June,  1920,  a  quanlity  of  lomber  placed  at  Ox- 
ley,  Mo.,  a  station  an  defendaots  railroad,  at 
the  place  provided  defendant  for  such  ship- 
ments, and  that  he  made  application  of  ^- 
fendant's  agent  at  the  said  station  for  cars 
in  which  to  ship  said  lumber,  and  tiiat  the 
lumber  was  tendered  for  diipment  nnder  the 
terms  and  conditions  imposed  by  defendant: 
and  If  yon  further  find  Out  after  the  said  can 
were  ordered,  and  appVeatton  ■  therefor  was 
filed  by  plaintllf,  and  before  same  were  de- 
livered other  shippers  at  the  said  station  at 
Oxley,  Mo.,  engaged  in  the  basineas  of  shippini; 
lumber  over  defendant's  railroad,  ordered  cars 
from  defendant's  agent  at  station  aforesaid, 
and  that  defendant  furnished  cars  to  them  io 
preference  to  plaintiff;  and  if  you  farther  find 
that  such  preference,  if  any,  resulted  in  a  Ion 
to  plaintiff— then  yonr  verdict  most  be  for 
plaintiff  for  each  sum  as  you  heSeve  from  the 
vrfdenee  be  has  been  damaged,  aat  to  «xeeed 
«i,000." 

Defendant  says  this  InstroctloB  antlioriied 
the  jury  to  find  a  verdict  for  the  K^ondent 
if  they  found  from  the  evidence  that  btfoie 
respondents  order  for  cars  was  filled  other 
orders  of  shippers  at  Oxley.  Mo.,  engased  in 
the  business  of  shipping  lumber  om  appel- 
lant's railroad,  made  after  revondent's  or- 
der, were  filled  prior  to  the  orders  ot  respond- 
ent,  without  requiring  the  Jury  to  further 
find  that  the  cars  shipped  by  other  shippers 
were  not  loaded  with  lumber  or  other  mate- 
rial that  had  a  preference  wider  tbe  latpr- 
state  Commerce  Commission  rulings. 

The  evidence  dlsclosee  tiiat  cars  loaded 
with  mine  props  and  other  material  for  coal 
mines  bad  iHreference  by  order  of  the  Inter- 
state Commerce  Commission,  and  to  receive 
an  order  for  and  furnish  a  car  for  sadt  par- 
pose  subsequent  to  plaintiff's  order  would  not 
he  an  unlawful  discrimination.  The  evidence 
further  discloses  that  some  of  jhe  cars  «■- 
dered  and  furnished  subsequent  to  plalntiflTs 
order  were  for  coal  mine  material.  Defend- 
ant endeavored  to  show  that  all  the  cars  or- 
dered by  and  furnished  to  other  dippers 
gulMsequent  to  plaintiff's  order,  except  those 
which  it  is  claimed  plaintiff  voluntarily  re- 
leased, were  fOr  coal  mine  material.  TRiis 
Instruction  ignores  that  feature.  Plaintiff 
ae^  to  Justify  this  Instruction  hecaiue  It 
requlrea  the  Jury  to  find : 

"That  after  the  aaSd  ears  were  ordered  and 
application  therefor  was  filed,  and  before  saws 
were  delivered,  other  shippers  at  the  said  sta- 
tion at  (Mey,  Mo.,  etHfogMl  m  Cfto  bs«M«M  •/ 
shippmt  hmhrn"  over  defendantfa  railnoid,*' 
etfc 

This  ml^t  be  some  Justification  If  the  evi- 
dence did  not  show  that  some  of  the  shippons 
in  whose  favor  plaintiff  claims  defendant  dis- 
criminated were  shippers  of  lumber  and  mine 
material.  As  the  iostructl<m  stands,  if  a 
Atpper  ot  lumber  was  favored  over  plaintUT. 
,then  i^ainttff  ootOd  lecovw*  ncudlcas  of 
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whether  audi  pr^esrenee  wai  for  nine  mate- 
rial or  not. 

[8]  DefendaDt  complains  of  plaintiff's  In- 
struction on  the  measure  of  damages.  Any 
error  in  reqpect  to  the  measure  of  damages 
can  perhaps  be  avoided  on  a  retrial  Yxy  plain- 
tiff maktttg  blfl  evidence  more  exi^dt  and  to 
the  point. 

[/]  4.  Defendant  contends  Uiat  the  court 
bad  no  legal  right  to  enter  a  Judgment  for 
treble  damages;  that  the  penal  feature  of 
our  statute  (section  9990,  R.  S.  1919)  cannot 
be  invoked  in  tlils  case,  because  to  do  so 
would  be  In  effect  to  penalize  the  government 
of  the  United  States.  In  other  words,  de- 
fendant contends  that  at  the  time  of  the 
transaction  complained  of  by  plaintiff,  be- 
tween June  12  and  August  19,  1920,  the  de- 
fendant's railroad  was  still  under  federal 
control,  by  virtue  of  the  Act  of  Congress  of 
Febroarjf  28,  1920,  commonly  known  as  the 
Traniqwrtation  Act  (41  Stat.  45^.  Section 
20S  (a)  of  this  act,  and  the  one  on  which  de- 
fendant relies,  is  as  follows: 

**AI1  ratai,-  fu«i,  aod  charfcs.  and  all  daa- 
■ifications,  rcgalations,  and  practices,  in  any 
wise  <!fc*ngl^g,  affecting,  or  determiiiing  any 
part  or  the  aggregate  of  ratee,  fares,  or  charg- 
es, or  the  value  of  the  service  rendered,  which 
on  February  29,  1920,  are  in  effect  on  the  lines 
of  carriers  subject  to  the  InterBtate  Commerce 
Act,  Shan  eontiniie  in  force  and  effect  ontQ 
thereafter  changed  hy  state  or  federal  an- 
thority,  respectively,  or  pursuant  to  aathcvity 
of  law;  bnt  prior  to  September  1,  1820.  no 
■nch  rata,  fare,  or  charge  shall  be  reduced, 
and  no  such  claBsification,  regulation,  or  prac- 
tice shall  be  changed  in  anch  manner  as  to 
reduce  any  such  rate,  fare,  or  charge,  unless 
such  reduction  or  cbange  is  approved  by  the 
Conunis^on.'* 

D^Cndanfe  road  may  at  tlie  thne  have 
been  under  federal  control  or  almost,  bat  the 
government  of  the  United  Statea  lud  ceased 
to  operate  it,  and  It  had  been  turned  ba<^  to 
the  owner,  and  tlie  owner,  d^mdant  here, 
after  the  act  of  February  28,  1920,  became 
reeponsihle  under  the  law,  and  not  the  gov- 
ernment. 

For  ttie  errors  noted,  the  cause  is  reversed 
and  remanded. 

CX>X.  p.  J.,  and  FARRINOTON,  concur. 


HAGUE  V.  THREAOGILU    (No.  16803.) 

(St.  Louis  (Tourt  of  Appeals.  liGssouri.  Nov. 
8,  1921.   Rehearing  Denied  Dee.  29,  1921.) 

I.  Trial  «s>l56(2,  3)— On  rtefsneaafs  demar- 
rer  to  evldeaoe,  plaintiff's  evideiiee  favorably 
•OMidared,  aad  dofendanf*  evldaiiee  disre- 
garded where  anfavorabla. 

On  defendant's  demurrer  to  the  evidence, 
all  of  the  evidence  on  behalf  of  plaintilE  must  be 


'  considered  as  true,  and  from  it  must  he  drawn 
in  plaintiff's  favor  all  reasonable  inferences, 
and,  where  defendant  has  offered  testimony, 
sucb  testimony,  if  any,  favorable  to  plaintiff, 
must  be  considered,  and  aH  unfavorable  testi- 
mony disregarded. 

2.  Physloias*  aad  aargeons  «s»l8(9)  —  Negll- 
fenoe  Is  malpraotloe  suit  ImM  for  Jury. 

In  malpractice  action  for  cutting  plaintiff's 
tongue  in  tonsils  and  adentdds  operation,  de- 
fendant's negligence  held  for  jury. 

3.  Evideice  «=»222(2)— Defendant  physician's 
statement  that  he  had  made  an  awful  mistake 
In  cutting  plaintiff's  tengne  held  an  admls- 
slen. 

In  malpractice  action  for  cutting  plaintHTs 
tongue  in  tonsils  and  adenoids  operation,  de- 
fendant's alleged  atatement  that  he  had  made 
an  awful  mistake  in  cutting  i^aintiirH  tongne 
was  not  merely  a  condnsion,  bnt  was  an  admis- 
sion of  the  fact  that  he  had  cut  plaintiff's 
tongue,  and  tiiat  In  doing  so  he  had  made  a  mis- 
take. 

4.  Pkmldaaaand  surgeons  ^I8(i0)—lnstrao- 
tlen  beW  not  breader  tfaaa  petition. 

In  malpractice  action  for  cutting  plaintiff's 
tongue  in  tonsils  and  adenoid  operation,  an 
instruction  that  defendant's  competency  and 
skilifnlness  as  a  surgeon  constituted  no  defense 
if  be  was  careless  and  negligent  in  performing 
the  operation  in  question  held  not  broader  than 
the  petition,  when  the  instructions  were  read 
together,  and  the  evidence  considered  in  its 
entirety;  there  being  no  evidence  of  any  other 
act  of  negligence  than  the  cutting  of  plain- 
tifTs  tongue. 

5.  Physicians  and  sanieeBS4»>l8(IO)—lastnw- 
tion  on  maasnr*  el  danafts  bald  aot  tea 

broad. 

In  malpractice  action  for  catting  plaintiff's 
tongue  in  tonsils  and  adenoid  operation,  sn  In- 
struction on  measure  of  damages,  permitting 
recovery  for  injury  to  plaintiff's  "body,"  held 
not  too  broad,  for  one's  tongue  is  necessarily 
a  part  of  bis  body,  and  it  was  the  only  part 
alleged  or  shown  to  have  been  injured. 

Appeal  frcnn  St  I^nls  Circuit  Court ;  John 
W.  McEltainney,  Judge. 
"Kot  to  bo  offlctalty  published." 

Action  by  Robert  D.  Hague,  an  infant,  by 
Albert  F.  Hagn^  his  next  firlend,  against 
Jesse  M.  TbreadgHl.  From  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Watts,  Gentry  &  Lee,  of  St.  Louis,  for  ap- 
pellant 

Julius  B.  Nolte  and  James  B.  Hereford, 
both  of  Clayton,  for  respondent 

BIOGS,  0.  Plaintiff,  an  infant  by  his 
next  friend,  sues  the  defendant  a  practicing 
physician  of  St.  Louis  county,  for  alleged 
malpractice. 

The  petition  avers  that  on  Novanber  25, 
1917,  plaintiff  consulted  the  defendant  with 
reference  to  the  removal  of  his  tonsils  and 
admoid  tissue,  and  that  d^endant  was  em- 


etber  e—ssa— ame  U^it  aad  KST.KUHBSR  in  all  Kqr-Kumbered  DIcarti  aad  Indaus 


Digitized  by  Google 


896 


286  SOCnWrBSTEBN  BEPORTEB 


(Ma 


ployed  (or  a  reasonable  compensation  to  per- 
form an  operation  for  the  removal  of  the 
sama   It  is  tben  alleged  that — 

"Defendant  so  negUKentlf,  carelesBlr,  and 
unskillfully  conducted  himself  in  and  about  said 
operation  that  through  and  by  reason  of  bis 
negligence,  carelessness,  and  anakillfulness  he 
negligently,  caralessly,  and  nnskillCally  cut  and 
severed  the  right  ride  «f  plalntHTs  tongue,  cut 
ont  a  piece  thereof,  and  as  a  direct  result  ti 
said  defendant's  carelesaneBB,  negligence,  and 
unsfcHlfulnesB,  as  afoteaaid,  plaintiff's  tongue 
ia  now  permanently  maimed,  crippled  and  de- 
formed.** 

After  the  filing  of  a  general  denial  tber& 
was  a  trial  before  a  jury  In  the  St,  Lonls 
connty  circuit  court,  which  resulted  in  a 
Terdict  for  plaintiff  for  the  sum  of  $2,000. 
Judgment  being  rendered  for  that  sum  and 
the  defendant  being  unsuccessful  in  obtain- 
ing a  new  trial,  he  brings  the  cause  here  for 
review. 

The  errors  assigned  are:  (1)  Failure  to 
sustain  defendant's  demurrers  to  the  evi- 
dence offered  at  the  close  of  plaintiff's  case 
and  also  at  the  close  of  all  the  evidence; 
and  (2)  error  In  giving  two  Instructtona  of- 
fered by  the  plaintiff. 

[1]  L  As  to  the  propriety  of  sustaining 
defendant's  demurrers.  In  consid»ing  such 
question  it  is  el^ental  that  all  of  the  evi- 
dence on  behalf  of  plaintiff  must  be  con- 
sidered as  true,  and  from  It  must  be  drawn 
in  plalntUTs  favor  all  reasonable  inferences, 
and  where  defendant  has  offered  testimony, 
such  teetlmony,  if  any,  favoraUe  to  plaintiff, 
must  be  taken  into  consideration,  and  all  un- 
favorable testimony  dlsr^arded. 

[Z]  To  establish  the  allegations  of  the  pe- 
tition with  reference  to  negligence  in  the 
cutting  of  plaintiefs  tongue,  plaintiff  offered 
the  testimony  of  his  mother  and  father  In 
regard  to  certain  admissions,  hereinafter 
noted,  made  by  the  defendant,  and  also  the 
testimony  of  Dr.  Smith,  a  throat  speclaliBt 
The  defendant  admitted  that  the  plaintiff's 
tongue  was  cut  and  Injured  during  the  op- 
eration, but  contended  that  such  was  a  pure 
accident,  which  occurred  when  it  became 
necessary  to  quickly  remove  the  tongue  from 
the  plaintiff's  throat,  the  same  having  been 
swallowed  by  plaintiff  while  under  the  an- 
esthetic, and  that  such  action  was  neces- 
sary in  order  to  save  plaintlfPe  life. 

PlaintifTs  evidence  tended  to  prove  he  was 
taken  to  the  defendant  because  of  defective 
hearing,  and  that  his  tongue  was  in  every 
way  normal  before  the  operation.  During 
the  operation  the  defendant  was  assisted  by 
his  son,  a  medical  student,  who  administer- 
ed the  anJBsthetic.  There  was  ctmsiderable 
difficulty  experienced  in  Iceeping  the  boy  un- 
der the  Influence  of  ether,  which  was  used 
as  the  aniesthetic,  and  there  Is  evidence  to 
tne  effect  that  the  supply  of  etlier  gave  out, 
and  chloroform  was  then  used  by  the  defend^ 
ant    Mrs.  Hague,  the  notber  of  pUUnttt^ 


testifled  Vkat  after  fbi6  defendant  b^an  trp- 
crating  on  her  son  be  waa  bleeding  profuse- 
ly, and  that  tbm  doctor  called  fba  witness 
attd  said: 

"Mrs.  Hague,  I  want  you  to  come  over  here; 
I  want  to  show  you  something;  now  when  yon 
get  home  I  don't  want  you  to  be  afraid,  bot 
I  made  an  awful  uilstake— I  made  the  mistske 
o(  my  Hfe— I  have  cut  the  b^a  tmigue.** 

The  witness  further  stated  the  defendant 
said  that  he  could  not  wwk  very  madb.  od 
the  boy  tben  because  be  was  ideeding  too 
much,  and  that  the  defoodant  also  stated 
that  "the  damp  sl^iped  and  cot  the  boy's 
tongue.** 

The  boy's  father  testified  that  the  defend- 
ant later  on  In  the  day  of  the  operatlaa 

stated  to  him: 

"WeU,  that  was  an  awful  mistake;  that 
was  the  mistake  of  mj  life.;  X  wou:^  uot  have  it 
happen  again  for  aartUng  on  earth.* 

Dr.  James  Bf.  Smith,  who  was  a  speclal- 
lat  in  diseases  of  the  ear,  nose,  and  throat, 
and  *ho  had  performed  like  operatlona  sev- 
wat  thousand  time^  testifled  that  he  bad 
never  foond  it  neeeaaary  to  cut  Ae  tongue 
of  a  patient,  and  in  fact  had  never  done  so, 
and  that  by  reasonable  care  a  aurgecm  would 
not  In  an  ojKration  of  tbla  Und  cut  a  tongue^ 
even  if  the  patient's  tcmgaeliad  dr<vped  back 
Into  his  throat  The  following  oocorted : 

"Q.  Doctor,  you  have  never  cnt  or  lacerated 
any  one  in  the  several  thousand  cases  of  ton- 
sils that  you  have  operated  on?  A.  No,  sir; 
I  have  never  cut  the  tongue.  Q.  As  far  ai 
the  tongue  dropping  back  into  the  throat,  a 
physician  of  reasonable  care  and  sHD  p^ti  at- 
cnre  the  tongue  and  bring  it  out  without  cut- 
ting Itf  A.  I  would  think  with  TWismnable  care 
be  would  not  ent  the  tongue.** 

It  Is  fair  to  the  defendant  to  record  to 
some  extent  his  version  of  the  affair.  He 
testifled  that  during  the  operation  the  pa- 
tient collapsed,  became  blue,  and  appareitly 
his  respiration  ceased  entirely ;  that  his  heart 
action  was  apparently  gone,  and  that  be 
thereupon  b^an  all  precautions  to  prevent 
death ;  that  the  cause  of  the  collapse  was  the 
swallowing  of  the  tongue,  which  was  brought 
on  by  the  anesthetic,  and,  under  soch  cimdi- 
tions,  unless  the  patient  gets  air  at  once  he 
will  die ;  that  upon  the  occasion  they  had  dif- 
ficulty in  getting  the  mouth  of  the  patient 
open,  but  that  they  succeeded  in  inserting  a 
month  gag,  and  that  the  deCendanf  a  eon,  wIm 
was  giving  the  ansesthetle,  pulled  the  tmigue 
out,  and  that  it  had  to  be  kept  out  daring  the 
balance  of  the  work  that  was  d(me  on  the 
patiatt;  that  Oie  defendant  showed  to  the 
plalntifPs  mother,  not  a  portion  of  the  boy's 
tongue,  but  an  adenoid  tissue,  which  he  htd 
removed  from  the  patlent^s  throat  He  tes- 
tified that  at  the  time  he  did  not  pay  mudi 
attention  to  the  tongue  and  that  when  he 
went  to  see  the  bay  in  the  eveaaiqg  of  tbs 
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Bame  day  be  recogplzed  tbat  the  tongne  was 
Injured,  and  said  to  the  plaintiff's  mothar: 

"Well,  I  an  alw^  sorry  that  snch  tfainKS 
occur.  Once  in  a  sreat  while  ve  injare  the 
tongue  in  trying  to  do  these  operations.  I  am 
sorry  that  the  condition  is  there,  but  we  bad 
to  do  it  to  save  the  boy's  life.  It  is  better  to 
have  a  braised  tongue  than  to  bare  loss  of  a 
Bfe." 

It  appeared  from  the  defendant's  testi- 
mony the  son  used  artery  forceps  in  pull- 
ing out  the  tongue,  and  that  it  would  be 
impoBsible  to  cut  the  tongue  with  the  instru- 
ment be  was  using  In  the  operation.  The 
defendant  denied  tbat  he  made  the  admis- 
alons  testifled  to  by  the  plaintiff's  mother 
and  father. 

[3]  Plaintiff's  evidence  as  heretofore  de- 
tailed we  thtnfc  suSclent  to  make  the  ques- 
tion of  def^d  ant's  negligence  one  for  the 
jui7.  The  admission  testifled  to  by  tbe 
plaintiff's  witnesses,  to  tbe  effect  that  tbe 
defendant  had  made  an  awful  mistake  in 
catting  the  boy's  tongne,  Is  something  more 
than  a  conclusion  as  argued  by  defendant's 
counsel.  It  is  an  admission  of  a  fact,  name- 
ly, that  defendant  had  cut  plaintiff's  tongue, 
and  that  In  doing  so  be  had  made  a  mistake. 
This  testimony,  and  tbe  fact  that  the  evi- 
dence further  showed  that  thousands  of  op- 
erations of  like  character  were  performed 
without  Injury  to  the  patient's  toi^e,  was 
sufficient  to  authorize  the  jury  to  infer  that 
tbe  defendant  was  guilty  of  negligence. 
Sontas  V.  Ude,  191  Mo.  App.  617.  177  S.  W. 
669;  Krinard  t.  West^man,  279  Mo.  680, 
216  S.  W.  938 ;  Reevee  v.  Lntz.  179  Mo.  App. 
61,  162  8.  W.  280.  While  It  is  true,  as  con- 
tended by  defoQdanfs  eounsel,  that  defend- 
ant shonld  not  be  held  liable  for  a  mere 
error  of  judgment,  the  evidence  was  snffl- 
dent  to  support  a  finding  by  the  jury  to  the 
effect  tbat  defendant  had  blundered  and  was 
a^illgrat  In  the  performance  of  tbe  opera- 
tion. 

[4]  II.  Complaint  Is  made  of  plaintiff's 
Instruction  No.  3,  for  the  reason  It  la  said 
tbat  tbe  Instruction  Is  broader  than  the  al- 
legations of  the  petition.  The  charging  part 
of  tbe  petition  has  been  heretofore  set  forth. 
The  instmction,  after  telling  tbe  jury  that 
the  terms  "carelessly"  and  "n^ilgently"  did 
not  Imply  lack  of  skill  or  capacity,  told  tbe 
jury  that,  even  tbou^  they  believed  defend- 
ant possessed  all  of  the  qualifications  to  be 
a  competent  and  skilled  physician  attd  sur- 
geon, "yet  If  It  has  been  proved  that  he  was 
careless  and  n^ligent  in  performing  the 
operation  described  in  evidence  (as  careless- 
ness and  negligence  are  dedned  in  the  in- 
structions), and  tbat  through  such  careless- 
ness and  negligence  plaintiff's  tongne  has 
been  permanently  Injured  and  disfigured, 
then  the  mere  fact  that  the  defendant  may 
have  been  competent  and  skillful  constitutes 
no  defense  to  this  action."  This  instmetion 
does  not  authorize  a  vordlct  for  the  lOalntUF, 


but  prescribes  the  dn 
tbe  premises,  and  tl  I 
stance  was  approved 
in  the  case  of  Wheel 
407,  63  S.  W.  676.    I  i 
the  Instruction  Is  bra 
and  would  authorize  ' 
defendant  was  liable  : 
of  carelessness  and  i  1 
Uohs  must  be  read  toi 
tbe   evidence   consld*  1 
PlalntifTs  Instruction 
finding  for  plaintiff  i 
believed  the  defendar  I 
negligence  In  cutting  i 
There  was  no  evident  I 
other  act  of  negligent  i 
defendant,  and  the  jui  i 
chided  that  there  we 
or  negligent  act  In  per 
Under  such  drcumstai  i 
the  giving  of  tbe  ins 
error.    It  is  question 
struction  Is  In  fact  brt  I 
in  tbe  petition,  but,  c 
it  does  not  follow  tha 
error.    RIley  v.  City 
Mo.  671,  167  S.  W.  10  , 
748.   If  evidence  of  otj  i 
than  the  one  charged 
cropped  into  the  case,  1 
have  been  different  i 
only  one  charge  of  negl  i 
no  evidence  of  any  oti  i 
then  the  one  charged, 
do  not  think  the  jury  c  i 
afield  by  the  form  of  i  i 
point  ia  ruled  against  6  '. 

[5]  Complaint  is  ma  ! 
instruction  on  the  meat 
the  reastm  that  tbe  1  \ 
plaintiff  to  recover  for  (  , 
when  the  charge  made  i 
an  injury  to  tbe  tongue 
tended  to  show  Injury  t< 
instruction  said  nothing  ; 
tongue,  but  permitted  a  i 
to  the  body,  and  the  ins  i 
said  to  be  broader  tlia  . 
casa    There  is  no  mer  : 
person's  tongue  Is  necee  i 
body,  and  It  was  the  ot 
alleged  to  be  or  shown  t- 
Tbe  Instruction  was  g  < 
scope,  and  the  defendan 
instruction. 

It  follows  that  no  si  I 
pears  in  the  record,  and  I 
be  afllrmed. 

PER  CURIAM.   The  i  i 
BIGGS,  C„  Is  adopted  ai 
conrt. 

The  Judgmuit  of  the  : 
cordingly  affirmed. 

ALLEN,  P.  3^  and  BE<: 
33.1  concur. 
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HERRINQTON  at        v.  JULIUS  8EIDEL 
LUMBER  CO.    (No.  16787.) 

(St  Loafs  Court  of  Appeals.   SfiBsonri.  Jan. 
8,  1922.) 

Silss  4sa62-^ontraot  held  sot  sevorsMo. 

Where  one  carload  of  lumber  was  ordered, 
and  tba  Intnber  was  divided  hud  shipped  In  two 
cars,  tne  contract  vras  not  severable,  and  the 
purchaser  was  not  entitled  to  accept  part  of 
the  lumber  and  reject  part  of  it,  and,'  having 
accepted  part  of  it,  must  be  held  to  have  ac- 
cepted all  of  it. 

Appeal  from  St.  Louis  Cttrcalt  Court; 
Benjamin  J.  Klene,  Judge. 

Action  by  Floyd  Herrlngton  and  otbera, 
partners  trading  under  the  name  and  style 
of  tlie  Estes  Lumber  Company,  against  the 
Julias  Seidel  Lumber  Company.  Judgmrat 
for  defendant,  and  i^aintUEB  appeal.  Be- 
versed  and  remanded. 

'Wllson  &  Tmeblood,  of  Bt  LonlBr  for  ap- 
pellants. 

Seneca  O.  Taylor,  of  St.  I^onla,  for  re8iK>Dd- 
ent. 

NIPPER,  O,  PlaJntllEs,  as  o^rtners, 
sued  to  recover  the  purchase  price  of  a  car- 
load of  lumber  sold  to  defendant,  and  ship- 
ped from  the  state  of  Mississippi  to  St  Louis, 
Mo.  Defendant  ordered  the  lumber  through 
brolcers,  which  order  was  received  by  plain- 
tiffs about  February  20,  1918.  The  order 
was  for  "1  car  2x12—20  No.  1  S.  A  B.,  $28.00. 
Terms  regular.  Delivered."  Plaintiffs'  ac- 
knowledge receipt  of  this  order  in  a  letter 
to  defendant,  dated  February  20,  1918,  In 
which  they  state  that  the  official  spedflca- 
tions  of  the  Southern  Pine  Association  were 
to' apply,  and  In  case  of  a  dispute  over  the 
grades  or  tally,  an  official  inspection  by  such 
association  should  be  taken  as  a  basis  for 
settlement,  all  claims  to  be  filed  within  fivd 
days  from  receipt  of  stock,  and  all  lumber 
to  be  held  intact  untu  inspection  and  settle- 
ment was  made.  Defendant  was  also  in- 
formed in  this  letter  that  if  plaintiffs  were 
unable  to  get  a  "42' "  car,  they  would  make 
two  loads.  Tne  lumber  was  shipped  in  two 
cars.  One  car  arrived  <m  March  8,  1918,  and 
one  on  March  9.  1918.  DefMdant  rejected 
a  part  of  tbls  lumber  on  tbe  ground  that 
some  of  it  was  No.  2  grade  instead  of  no.  l, 
and  that  there  were  some  "culls."  liTlalntlffa 
brought  suit  to  recover  the  full  amount  of 
$515.20.  Defendant,  in  its  answer,  set  up 
the  fact  that  scone  of  the  lumber  was  de- 
fective, and  that  it  was  compelled  to  go  out 
and  buy  the  additional  lumber  of  the  grade 
called  Cor  by  the  contract  which  cost  $M> 
more  than  the  original  contract  ifflce  lor  the 
same  lumber  from  plftlntlffa,  and  aalced  dam- 


ages for  160.  Defendant  also  dafmed  ^3$  as 
storage  <^iargeBk  and  $16  Cor  nnloadliv  and 
resta«Alng  the  defecttve  lumber.  Oa  the 
trial  of  the  case,  the  court  after  xernslng 
certein  detflaratlona  of  law  asked  by  plala- 
tlffs,  ent^ed  its  finding  and  Judgment  tw 
plalntUts  for  $^.33,  end  for  defendant  on  its 
counterclaim  for  ^iSS,  leaving  a  net  judg- 
ment of  $181.a»  for  plaintiffs.  Plaintiffs  of- 
fered the  fOUowmg  declarations  of  law, 
whidi  the  court  refused  to  give: 

"I.  The  coort  declares,  as  a  matter  of  law, 
that  the  defendant  cannot  rescind  its  contract 
of  sale  in  part  and  that  under  the  law  and 
the  evidence  in  this  case  the  defendant  will  be 
held  to  have  accepted  the  car  of  lumber  deliv- 
ered by  the  plaintiff,  by  the  acceptance  of  the 
portion  of  the  car,  which  the  defendant  admitted 
in  the  evidence  it  accepted,  and  the  Judgment 
will  therefore  be  In  favor  of  the  pl^ntiff  on 
the  plaintiff's  cause  of  action  and  in  faror  of 
the  plaintiff  upon  tiie  defendant's  oountcrdaiia. 

"II.  The  court  declares,  as  a  matter  of  law, 
that  tbe  defendants  danutges  on  the  eoanter- 
daim  would  be  limited  to  the  difference  between 
the  actual  valoe  of  the  goods  delivered  and  what 
such  goods  would  have  been  worth  at  tbe  time 
of  the  sale  if  they  had  complied  with  the  tenns 
of  the  contract  and  the  court  declares  tliere 
was  no  evidence  offered  bj  the  defendant  to 
prove  these  facts,  and  thercfors  the  defendant 
would  be  limited  to  tSie  recovery  ^  nomhufl 
damages  <m  Its  eeonterelain.'' 

The  prindpal  iiaestion  for  our  determina* 
tion,  <m  this  record,  li  whether  or  not  tbe 
contract  between  the  partieB  was  aeveraOle. 
or,  to  state  it  In  aaotlier  way,  could  d^end- 
aot  woBpt  a  piKtian  of  tbla  lumber*  and  re- 
ject tiie  otlier  <Ri  the  gnnnd  tbat  mcb  Ima- 
ber  flo  rejected  was  of  an  latator  qnaltty 
or  grade;  After  a  careful  examination  of 
the  authoritlee  in  tbls  state  and  eiaewbere. 
we  are  of  the  oi^nlon  that  under  tbe  fads 
of  this  case  the  contract  was  not  severaMe. 
and  defendant  conld  not  acc^  a  portion  of 
this  tumba  and  reject  a  portion.  While  u 
is  possible  to  dlstlngnlsti  many  of  the  cases 
holding  such  a  contract  to  be  entire  as  af- 
fecting tbe  right  of  the  bnyer  to  accept  part 
of  the  goods  and  reject  the  balance^  from 
the  cases  holding  the  contract  to  be  sever- 
able in  this  regard,  many  of  th^  cannot  be 
distinguished.  The  general  tendency  of  the 
courts  is  apparratly  to  construe  contracts  al 
this  character  to  be  entire,  to  tbe  extent  of 
requiring  the  buyer  either  to  take  all  of  the 
goods  included  therein,  or  reject  them  all, 
unless  tbe  contract  in  its  nature  is  clearly 
apportionable.  Padflc  Timber  Co.  t.  Iowa 
Windmill  &  Pump  Oi.,  135  Xowa,  30t$,  lU 
W.  771;  Sigerscm  t.  Uarker,  10  Mo.  lui: 
Herrmann  Lumbtt  Ox  v.  Heidelberg.  46 
Misc.  rBep.  406.  Sit  M.  X.  Supp.  250;  Ferry 
T.  Ayera,  lOB  Oal.  414,  114  Pac  46;  Han- 
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teld  T.  G«BT«rae,  lOS  UL  DM;  Woodruff  t. 
PeteraoB,  SI  BsTb.  (N.  X.)  mt;  Levy  t.  Jobn 
a  Dettra  ft  Oo^  »!  JUbc.  Hep.  41.  U4  M.  X. 
Sappt.  176;  8yme-Jfiagle  ft  Oo.  t.  JopUn  Uro- 
cer  Co.,  200  Mo.  App.  857,       8.  W.  24». 

The  Supreme  Uourt  of  Michiga",  la  a  very 
similar  case  to  the  one  bere,  iield  tbe  con- 
tract to  Iw  severable,  isteams  ifalt  ft  lum- 
ber Oo.  r.  Deaxtis  Lumber  Uo..  lt»  Ml<3i.  1W, 
1S4  N.  W.  91,  2  A.  U  K.  «3U.  Uowever,  tbree 
menibers  of  the  court  dissented  in  that  case^ 

The  case  of  Padflc  Tlmbw  Co.  t.  Iowa 
Windmill  ft  Pump  Co.,  supra,  holds  a  similar 
contract  to  be  entire,  and  not  severable,  and 
the  rnle  therein  announced  for  determining 
the  question  of  whether  or  not  such  contracts 
are  «itlre  or  severable  is  the  one  generally 
f<d)owed  by  the  coorts  throuchout  this  coun* 
try.  It  Is  there  stated: 

a  general  rule,  It  may  be  sidd  tiiat  a 
contract  Is  satiK^  when  by  its  terms,  natare, 
and  pnrpoaa.  It  contemplates  and  intends  that 
each  and  all  <^  its  parts  and  the  oonsideratiDn 
shall  be  coDUDon  each  to  tha  otber  and  'inter- 
dependent.* On  the  other  hand,  it  is  the  gen- 
eral role  that  a  severable  contrsict  is  one  in  its 
natare  and  purpose  auBceptible  of  division  and 
apportionment.  The  question  whether  a  given 
contract  is  satire  or  sepazaUe  is  very  largely 
one  of  intention,  which  intention  is  to  be  deter- 
mined  from  the  langnage  the  parties  have  used 
and  t^e  subject-matter  of  the  agreement" 

We  do  not  tUnk  It  reasonable  to  hold  thtt 
tbe  parties  contemplating  the  sh^tment  of 
this  carload  of  lumber  (which  in  the  present 
can  was  divided  and  shipped  In  two  ears) 
int^ided  that  eacli  piece  of  timber  so  shipped 
should  consOtate  tbe  basis  of  a  separate  ud, 
Independent  contract,  so  that  the  detendant 
could  reject  a  part  at  the  lumber  and  retain 
the  balance. 

In  Sigerson  v.  UarRer,  supra,  It  was  held 
that  the  purchaser  of  a  quantity  of  poric 
barrels  could  not  select  such  as  be  claimed 
complied  with  the  contract,  and  reject  the 
balance  for  a  breach  of  warranty  of  quality. 
Scott,       speaking  for  the  court,  said: 

**8uch  a  course.  In  most  eases,  would  prejudice 
the  sale  of  the  rejected  articles.  The  sepa- 
ration would  diminiab  the  probsbOity  of  a  sale 
of  them.  A  good  article  may  sell  a  bad  oae, 
and  many  good  ones  may  frequently  cany  aldtag 
with  them  a  few  that  are  indifferent.'* 

This  is  not  a  case  where  the  goods  were  to 
be  shipped  In  Inatailmenta,  nor  Is  there  any- 
thing to  Indicate  that  the  shipper  knew  that 
the  lumbev  was  to  be  used  for  a  portlcalar 
XMirpose. 

It  Is  evldttit  that  the  trial  court  proceeded 
upon  an  err<meous  theory  of  the  law. 

Tlie  Commissioner  recommends  that  the 
jttdgmfint  be  reversed  and  the  cause  re- 
manded. 


T.  AMBREOAN  THEBMOMETEB  00.  gM 
B.W.> 

PEOt  CURIAM.  The  foregoing  opinion  of 
KlPPJiUt,  C  la  adopted  as  the  opinion  of  tbe 
court. 

Tbe  Jndgment  of  the  drcnlt  court  is  ac- 
cordlngly  reversed,  and  the  cause  remanded. 

ALLKN,  p.  J.,  and  mOdUOU  and  UAUIQH, 
JJ^  concor. 


CARNAHAN  TIN  PLATE  A  SHEET  CO.  v. 
AMERICAN  THERMOMETER  CO. 
(No.  16832.) 

(St,  Louis  Court  of  ^peals.   Missouri.  Jan. 
8.  1922.) 

S^aa  «B»340— Roa^fly  of  seller  for  aasosHa- 
tlos  el  order  for  goods  partly  siansltotsrsd 
Is  for  brsach  of  sostrast 

When  a  boyer  canceled  an  order  for  goods 
at  a  thne  when  they  were  partly  manufactured, 
the  seller  on  receiving  notice  of  esnceUaUon 
could  not  sue  for  the  purchase  price,  but  was 
required  to  cease  operatioss  and  reduce  the 
damage  as  much  as  possible,  and  Ida  only  rem- 
edy was  action  for  damages  for  the  breach. 

Appeal  from  St.  Louis  Circuit  Court;  Ben- 
jamin J.  Klene,  Judge. 
"Not  to  oe  otBd^  pubUsbed.'* 

Action  by  the  Gamaban  Tin  Plate  ft  Sheet 
Company  against  the  Anwrlcan  Thermometer 
Conqiany.  Judgment  Use  plaintiff,  and  de- 
fondant  appeals,  iteveraed. 

Jeffries  ft  Coram,  of  St  Lonla,  tor  amtel- 
lant 

Bert  F.  Fenn.  of  St  Lonis,  tor  respondent 

HIGOS,  C.  Plaintiff  sues  for  the  purchase 
price  of  S,6S0  pounds  of  what  is  termed  cold 
rolled  strip  steel  of  a  specified  gauge  and 
size  at  $7.35  per  hundredweight  The  steel 
was  to  be  rolled  from  bars  and  cut  to  size 
at  plaintm  8  mill  in  Canton.  Ohio.  Follow- 
ing a  jury's  verdict  plaintiff  had  Judgment 
for  the  amount  claimed,  from  which  defend- 
ant appeals. 

The  accepted  order  dated  June  3,  1910, 
called  tat  IjOOO  pounds  of  steel  to  be  d^v- 
ered  as'  so<hl  as  possible.  In  acc^tlng  the 
wder  plaintiff  by  letter  dated  June  6th  stat- 
ed that  there  would  be  a  d^y  in  tbe  de- 
livery on  account  of  defendant  having  re- 
quested a  change  in  the  spedflcations.  An- 
swering defendant's  inquiry  of  June  8th  in 
reference  to  time  of  delivery,  plaintiff  wrote 
defendant  on  June  10th  and  promised  de- 
livery by  about  August  ISth.  On  August 
Idtb,  the  steel  not  having  arrived  In  St 
Louis,  the  place  of  delivery,  defendant  by' 
letter  canceled  the  order  providing  the  steel 
bad  not  already  been  shipped.  On  August 
IStb  plaintiff  advised  defendant  that  It  vould 
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not  consent  to  a  canodlatlcin,  and  ttiat  ttie 
steel  wonld  be  ready  for  Bhlpment  about  the 
last  of  the  montli  of  Ansuat.  On  August  2lBt 
defendant  notlfled  plalntlfl  tbat  It  had  can- 
celed  the  order  and  would  not  accept  the 
Bteet.  Afterwards,  on  October  4th,  plaintiff 
shipped  to  defendsiit  SJBBO  pounds  out  of  Uio 
7,000  ordered,  which  shipment  arrived  In 
St  Louis  on  October  16th.  Defendant  de- 
clined to  receive  the  steel  frcnn  railroad 
and  returned  to  plaintiff  the  Mil  of  lading. 
At  the  time  the  order  was  csnceled  the  steel 
was  still  In  the  lorocess  of  manufactore,  bar- 
ing to  go  through  certain  finishing  processes, 
and,  according  to  idaintlffs  letter  would  not 
ue  ready  for  shipment  for  two  weeks,  and 
plaintiff  had  not  substantially  performed  the 
contract- 
No  cmtrorersy  arises  ,orar  On  foregoing 
fBSta,  and  they  were  establlsbed  plaintiff's 
evidence.  Defendant  offered  a  pmmptory 
instruction,  whkli  was  refused. 

Under  sudi  facts  mis  idaintiff  entiQed  to 
sue  tor  the  purchase  price?  We  think  not 
If  the  sted  had  been  fully  manufactured  and 
ready  tor  dellTOTy  at  the  time  of  the  cancella- 
tion of  the  order,  plaintiff  could  hare  treated 
It  as  belonging  to  defendant,  held  it  subject 
to  its  order,  and  recovered  the  rantract  pxice. 
But  where,  as  here,  the  goods  were  not  fin- 
ished and  would  not  be  ready  for  deliro-y  for 
two  weeks,  plalntlfl^  upo»  reoeivlng  notice  of 
canceUatloo  was  required  to  cease  <q;)«ration8 
and  thereby  reduce  the  damages  as  much  as 
possible.  Its  <mly  mode  otredress  under  such 
circumstances  was  an  action  for  damages 
for  breach  of  contract,  and  It  ^d  not  hare 
tiie  right  to  go  on  and  complete  tlie  contract 
and  hold  defendant  for  the  full  purchase 
price.  Tbe  rule  is  well  established  In  this 
state  that  a  party  to  an  executory  contract  for 
the  sale  of  personal  property  has  the  right, 
subject  to  his  obligation  to  respond  In  dam- 
ages, to  cancel  the  contract  and  stop  per- 
formance for  any  reason,  and  upon  such 
cancellaUon  Oie  other  party  cannot  thereafter 
proceed  with  the  performance  and  thereby 
mhance  the  damages  to  be  paid.  Defend- 
ant's demurrer  to  the  evidence  should  hare 
been  sustained.  See  the  following  author- 
ities: Range  Co.  r.  EUne-Drummond  Mercan- 
tile Co.,  120  Mo.  App.  438,  loc.  dt  4^7,  448, 
90  S.  W.  1010 ;  Official  Catalogue  Co.  r.  Amer- 
ican Gar  &  Foundry  Co.,  120  Mo.  A^i.  B7S, 
97  S.  W.  231 ;  Frederick  r.  Wlllonghby,  136 
Mo.  App.  244(  loc.  dt.  240,  116  S.  W.  1109; 
Kenyon  luting  ft  Mfg.  Co.  r.  Cntlrar  Co., 
143  Ma  App.  618,  loc.  dt  522,  127  S.  W. 
666 ;  Potato  Growers'  Ass'n  r.  Clemens  Pro- 
duce Co.,  185  Mo.  App.  1,  loc.  dt  6,  171 
S.  W.  684;  Advertising  Co.  r.  Wilson.  186 
MO.  App.  492.  loc  dt  498.  172  S.  W.  894; 
Krohn-Fechheimer  r.  Palmer  (Springfield 
Court  of  Appeals)  l99  S.  W.  763;  Lovdand 
et  aL  T.  Wood  (St  Louis  Court  of  Appeals) 
£28  S.  W.  756, 


Other  serious  queettons  arise  on  the  rec- 
ord, but  they  need  not  be  onnsldared, 
The  Judgment  should  be  reversed. 

FEB  GUKL&M.  The  foregolug  opinion  of 
BIGGS,  C  Is  adopted  aa  the  opinion  of  the 
court 

The  Judgment  Dt  the  drontt  conrt  is  ac- 
cording reversed. 

ALLEN.  P.  3^  and  BECKEB  and  DAUES, 
J  Jh  concur. 


IWARK8  et  al.  v.  ACME  PHONOQRAPH  CO. 
et  SJ.    (No.  14254.) 

(Sansas  Citr  Coart  of  Appeals,  masoori. 
Jan.  80^  1922.) 

(.  Appeal  asd  error  «b»767.(3)— StatMsoat  ia 
briaf  ooBsistlsg  of  plalntMfs'  tostlnosy  wtth- 
•st  that  tor  defeadasU  lield  innffidMit 
A  statement  in  appellaata*  brief  conaistinv 
of  the  testimoDr  for  plaintiffB,  quoted  verbatim, 
without  any  reference  to  that  for  defendants^ 
did  not  constitute  a  dear  and  condse  state- 
ment of  the  case  withOQt  ar^ment  in  reference 
to  the  issues  or  repetition  of  the  testimony  aa 
required  by  Ber.  St.  1919,  {  1611,  and  rule  16 
<169  S.  W.  zlv)  of  the  Kansas  aty  Court  of 
Appeals. 

2.  Appeal  asd  error  ^1032(2)  —  Ap'psllasU' 
brief  must  show  how  they  were  UJnretf  by 
omission  or  exclusion  of  evidence. 

Appellants  in  their  assignment  of  errora 
or  in  their  points  and  authorities  In  their  brief 
must  indicate  how  they  vere  injured  by  the 
receipt  or  exdusion  vl  e^enes  it  iMth  tiwy 
complain. 

3.  Appeal  and  error  «=>755— Responds  ntt  not 
required  to  file  brief. 

There  is  no  law  or  mle  tbat  requires  re- 
Bpondenta  to  file  a  Inief  of  sny  kind. 

4.  Appeal  and  error  «=3766— Resposdeits  eaa- 
not  waive  compllanoo  with  rule  ss  to  state- 
ments In  brief. 

Bespondents  cannot,  by  their  failure  to  file 
a  brief  or  otherwise,  waive  compliance  with 
Bev.  St.  1919,  S  1511,  and  rale  16  (169  S.  W. 
xiv)  of  the  Kansas  Oity  Court  of  Appeals,  re- 
quiring appellants'  brief  to  contain  a  dear  and 
condse  statement  of  the  case,  etc 

5.  Appeal  and  error  ^=»7e6  —  Nonoompllanoe 
with  rule  aa  to  statements  not  excused  on 
ground  that  equities  are  with  appellants. 

Noncompliance  with  Ber.  St  1919,  |  1511. 
and  rule  16  (169  S.  W,  zir)  of  the  Kansas 
City  Court  of  Appeals,  reqoirtng  appellants* 
brief  to  contain  a  clear  and  concise  atatement 
of  the  case,  etc.,  ia  not  excused  because  it  is 
claimed  that  the  equities  of  the  case  are  all 
with  appellants,  as  the  court  Is  not  required 
to  go  to  the  abstract  of  the  bin  of  ezceptiaas 
and  read  all  the  testimony  to  find  out  lAat 
the  case  is  about 
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Appeal  from  C^rtfalt  GoiiTt,  Jaiftmn  Goim- 

ty:  O.  A.  Lucas,  Judge. 
"Not  to  be  officially  pubUshed." 

Actlcnt  by  H.  L.  Marks  and  Marietta 
Marks,  trading  aa  B.  L.  Marks,  against  the 
Acme  Pbouograpb  Company  and  another. 
From  a  Judgment  for  defendants,  plaintiffs 
appeaL  On  motiOD  to  dlsmias  appeal.  Mo- 
tion sustained,  and  appeal  dlsndsaed. 

Jobn  B.  ToBBB,  of  E^uisai  Oltj,  for  ap- 
pellants. 

J.  Herbert  Smith  and  Samuel  B.  Swlggett, 
both  of  Kansas  Clt7>  for  reefpondents. 

FEB  OURIAM.  lUs  Is  an  actl<m  for  the 
rescdsslttn  of  a  written  contract  and  the 
cancdlatton  of  three  aegoUable  Instruments, 
deMrlbed  as  "trade  aceeptances,"  alleged  to 
have  been  frandvlently  obtained  from  fbe 
^alutUb  an  agent  €t  the  defendant  Afsne 
Pbonograi^  Gtnapany.  Tbien  was  a  Jadff* 
meat  for  defoidants,  and  plalntUEs  appeaL 

Bespondents  hare  filed  a  motion  to  dle- 
mlss: 

"I.  Because  appellants,  in  tfaelr  brief  aerred 
and  filed  herein,  have  failed  to  eomplr  with  the 
^orUons  of  section  IBll,  BevlBed  Statntes 
1919,  and  role  16  of  this  court,  in  that  ai^- 
lants  have  failed  to  make  a  clear  and  eoacise 
statement  of  the  case  without  argument,  ref- 
erence to  issues  of  law  or  repetition  of  testi- 
mony. 

*n.  Because  appellants  bare  failed  to  comply 
with  the  provisions  of  rule  17  of  this  court,  in 
that  they  hare  not  distinctiy  alleged  in  said 
brief  the  errors  committed  by  the  trial  court. 

"In.  Because  appellanta  In  their  said  brief 
haTe  not  presented  their  arguments  and  cita- 
tions of  authorities  In  a  way  sufficientiy  clear 
and  orderly  to  enable  either  this  court  or  re- 
spondents to  ascertain  with  any  degree  of  cer- 
tainty the  points  and  authorities  relied  upon  by 
appenanta  f«r  a  reversal  of  this  case." 

We  think  the  motion  is  well  taken. 

Defendants'  brief  starts  out.  under  the 
beading  "Statement,"  by  reciting  that  the 
snlt  was  for  the  resclssIoD  and  cancellation 
of  a  written  contract  and  three  trade  accept- 
ances made  between  plaintiff  and  defendant 
Acme  Phonograph  Company;  that  two  of 
tbese  acceptances  were  datnied  by  the  de- 
fendant Commercial  Securities  Company; 
that  plaintiffs'  signature  was  (Stained  by 
the  Acme  Phonograph  Company  to  the  con- 
tract and  acceptances  by  trickery  and  false 
representations  made  to  him  by  one  K 
M^er,  Its  agent  and  salesman ;  that  two  of 
these  trade  acceptances  were  negotiated  to  the 
defmdant  Commercial  Securities  Company 
In  fraud  of  the  rights  of  plaintiffs  after  one 
of  them  had  become  due  and  payment  had 
been  refused  thereon  and  defendants  had 
attenrpted  to  repudiate  the  contract;  that 
tbe  defendants  filed  an  answer  denying  all 
the  allegations  of  plaintiffs*  petition  and 
asked  for  afflrmative  relief  "as  set  out  in 
meSr  aq^arate  conntoclalm";  that  the  court 
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on  the  strength  of  Moorman  Mfg.  Co. 
S^Bor,  226  8.  W,  89.  found  the  Issnes  for 
defendants  and  against  the  plalntttFs ;  that 
the  Issues  In  this  case  were  "fraud  and 
trickery  In  the  procuring  of  a  wrlttoi  con- 
tract from  plaintiffs  embodying  In  it  three 
trade  acceptances;  whether  said  contract 
was  one  of  sale  or  of  agency;  the  negotia- 
tion of  two  trade  acceptances  by  the  defend- 
ant Acme  FhonograiAi  Company  to  tlie  Com- 
mercial Securities  Company  and  In  fraud  of 
plaintiffs'  rights." 

[1]  Up  to  this  point  there  are  no  facts 
stated  In  reference  to  the  Issues  described 
sufficient  to  glre  ns  an  understanding  of  the 
case.  After  the  matter  quoted  above,  there 
appears  a  beading  "FlaintlffB'  IMdence  so 
far  as  Material."  Then  f(dlows  34  Pages  of 
evidence  quoted  verbatim  from  tbe  testi- 
nrony  of  plaintiffs'  witnesses.  There  Is  not  a 
line  In  reference  to  defeadants*  teettanmy. 
The  statement  then  ends. 

This  is  an  equity  case,  and  we  are  required 
to  review  all  of  the  facts,  those  shown  by 
defendants'  witnesses  as  well  as  by  plain- 
tiffs'. When  facts  throwing  light  upon  the 
Issues  tiiat  are  shown  In  the  statement  are 
pnreily  from  plaintiff^  standpoint  and  are 
contained  In  a  verbatim  repetition  of  the  tes- 
tim<my  of  plaintiffs'  witnesses  and  totally 
ignore  any  evidence  on  the  part  of  the  de- 
fendants, no  .clear  and  concise  statement 
of  the  case  without  ailment  In  reference 
to  the  Issues  or  repetition  of  testimony  Is 
made.  Without  hesitancy  we  declare  this 
statement  bad  under  our  rule  16  (169  S.  W. 
xlv)  and  section  ISll,  R.  S.  1919.  Royal  t. 
K.  a  Western  Ry.  Oo^  190  S.  W.  573;  Bob* 
Inson  T.  Slater,  200  S.  W.  B67 ;  Dameron  v. 
Haitfllton,  225  S.  UO;  MlUs  McDanldls, 
69  Ho.  App^  S81;  Towles  T.  Olover  Leaf 
Casualty  Oo.,  205  S.  W.  874;  Hartweg  v. 
K.  C.  Rys.  Co.,  281  B.  W.  260. 

[2]  After  the  matter  contained  naia  tbe 
heading  "Statement"  appears  the  heading 
"Assignment  of  Errors."  This  contains  nine 
subdivisions,  in  four  of  which  there  is  no 
mention  that  the  court  erred,  and  the  rest 
refer  to  errors  of  tbe  court  in  rejecting  and 
admitting  evidence  and  in  overruling  plain- 
tiffs*  motion  for  a  new  trial.  Then  follows 
the  heading  'Tolnts  and  Authorities,"  where 
only  one  matter  of  receipt  and  exclusion  of 
evidence  is  elaborated  upon.  In  this,  plain- 
tiffs fall  to  point  out  how  they  were  preju- 
diced by  the  refusal  of  tbe  court  to  strike 
out  certain  testimony  that  was  elicited  by 
plaintiffs  themselves.  It  was  the  duty  of 
plaintiffs  In  their  asslgnmrat  of  errors  or  in 
their  points  and  authorities  to  indicate  how 
tJiey  were  Injured  by  the  receipt  or  the 
exclusion  of  evidence.  Hhyes  t.  McLaughlin 
(Sup.)  217  S.  W.  262. 

After  the  heading  "Points  and  Authorities" 
appears  the  heading  "Brief,"  in  whidi  ab- 
Btract  propositions  of  law  are  set  forth  wlOi- 
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out  Any  dfort  brias  made  to  apply  ttaem  to 
tlM  CMS  at  bar.  TIm  tdOowz  Ow  heading 
"ArgnmenV  in  whidi  U  would  a^ear  that 
l^lDtllEi  are  attemptinc  to  point  oat  that 
the  eridcnoe  was  mch  that  the  Judgment 
should  hare  been  for  piajntjlfg  on  the  issue 
of  fraud  and  that  the  court  misconstrued 
tile  contract  signed  by  tlie  plaintiffs.  But 
U  is  extremely  difficult  to  f olhnr  the  courae 
-of  the  argument  made  In  support  of  flits  con- 
tendoiL  This  heading  Is  largely  taken  up 
by  quotations  from  plalntUC^  evidence  and 
B  verbatim  copy  of  the  contract 

PtaintUb  admit  tliat  tbdr  statements  do 
not  atricUy  omnply  with  sectloa  1511,  R.  8. 
1019,  or  rule  16  of  this  court,  but  urge  that 
on  account  of  the  fact  tliat  "in  the  instant 
case  the  equity  was  all  with  tlie  app^ants 
and  strongly  bo.**  and  as  this  Is  an  equity 
case  and  is  brought  *^o  protect  plalnUffs 
from  flagrant  fraud  as  in  the  Instant  case," 
and  that  aa  d^endants  liave  failed  to  file 
a  brief  on  the  merits,  showing  that  tbey  have 
abandoned  the  case  <m  its  merits,  the  state- 
ment ought  to  l>e  allowed  to  pass  muster. 

[S-l]  There  Is  no  law  or  rule  that  requires 
respondents  to  file  a  brief  of  any  kind,  and 
they  cannot  waive  the  matter  of  the  €mtoK»- 
meat  of  the  rule  by  any  action  or  lack  of 
action  tm*  their  part.  Downs  v.  Andrews, 
14S  Mo.  App.  173,  130  S.  W.  472.  If  appel- 
lants are  to  be  excused  for  falling  to  flle  a 
statement,  or  a  proper  one.  because  it  is 
dalmed  that  the  equities  of  the  case  are  all 
with  them  and  the  court  Is  thus  required  to 
go  to  the  abstract  of  the  bill  of  exceptions 
and  read  an  of  the  tesUminiy  in  order  to 
find  out  what  the  case  Is  about,  tlien  tiu 
statute  and  rule  are  of  little  value.  It  Is  to 
prevent  tids  unnecessary  time  and  labor 
that  the  statute  aaA  rale  were  passed. 

We  think  that  tiie  motion  to  diamlas  should 
be  sustained  and  it  is  so  ordered. 


FREYMAN  v.  UNITED  RYS.  CO.  OF  ST. 
LOUIS.    (No.  16755.) 

(St  lionls  Oourt  of  Appeals.   Ifissonrl.  Dee. 
6,  1921.) 

1.  Street  railroads  <8=»l  10(2)— Complaint  far 
oollisloB  with  team  held  to  state  a  oaase  of 
setioH  under  hHmanltarias  tfoctrlse. 

Complaint  for  collision  of  street  car  with 
team  hOd  to  state  a  caose  of  action  under  the 
hamanitarian  doctrine. 

2.  Street  rallreaita  «=»!  17(35)— Nesligenee  un- 
der hnmanltarian  doetrlne  held  for  Jury. 

Bvidence  bi  action  for  coUision  of  street 
eat  with  team  Mid  saffldent  to  take  the  eaae 
to  the  Jury  under  the  humanitarian  doctrine. 


3.  Daatafes  ♦s*!  73  (2)— EvMsaae  of  earalaia 
arimlsslMe  on  etala  of  itneral  Impalrmoat  of 
earalBi  eapaoi^. 

Testimony  of  plaintiff  diat  at  the  time  of 
his  injury  he  was  earning  VSO  w  fSO  as  a 
huckster  Held  adndaslble  on  Us  dalm  of  generd 
impairment  In  Us  eandng  capacity. 

Appeal  tnm  81  Louds  Obcntt  Court; 
Franklin  Ferrlss,  Judge. 
"Not  to  be  officially  puUisbed." 

Acticm  by  David  Fryman  against  the 
United  Railways  Company  of  St.  Louis. 
Judgment  tor  plaintiff,  and  de^ttidant  ap- 
peala  Affirmed. 

Charles  W.  Bates,  T.  EL  Francis,  and  Alva 
W.  Hurt,  All  of  8t  Iioula,  tor  ai^tflant. 

W.  F.  .Stablfauth  and  Saftord  ft  MawWr. 
aU  of  St  Loula^  for  reqionde&t 

NIPPER,  c.  This  is  an  action  for  damages 
j  for  p«sonal  Injuries '  alleged  to  have  been 
I  sustained  by  plaintiff,  while  he  was  riding 
in  a  v^lde  drawn  by  one  horse  over  Twen- 
tieth street,  In  the  dty  of  St  Louis,  where 
the  said  street  crosses  Washington  avenue. 

It  appears  from  the  testimony  of  plaintiff 
and  one  oth^  witness  that  while  plaintiff 
was  driving  his  horse  in  a  walk  south  ovu- 
Tw»itietb  street,  Qie  wagon  on  which  he 
was  riding  was  struck  by  a  west-bound 
street  car  operated  by  d^«idant  on  a  tem- 
porary tratA  laid  on  the  north  side  of  WajEb- 
ington  avenue,  within  one  or  two  feet  ot  the 
north  curb  line.  The  1^  hind  wbed  of  the 
wagon  was  struck  the  front  end  of  the 
car.  Twratieth  street  runs  north  and  south ; 
Washington  avenue,  east  and  west  A  tem- 
porary track  was  made  near  the  north  curb 
line  of  Wadiington  avenue  on  account  of 
some  repairs  that  were  being  made.  There 
was  a  temporary  passageway  constructed 
over  this  t«nporary  track.  l%e  north  ^de- 
walk  on  Washington  avenue  is  about  10  feet 
wide.  Plaintiff  testtaed  that  when  his  horae 
was  within  a  few  feet  of  the  north  rail  of 
the  tra(&  the  car  was  ISO  feet  away.  He 
continued  across  the  track  until  struck  by 
defendant's  car.  The  car  was  going  at  the 
rate  of  10  or  12  miles  au  hour,  aud  at  no 
time  decreased  its^}eed  imtll  It  struck  plain- 
tiff. After  striking  plaintiff,  it  went  about 
10  £eet  and  sU^^ed.  Kalntlff  was  a  hoA- 
ster  engaged  In  sdllng  vegetables  over  tlM 
dty.  and  had  bis  wagon  loaded  with  nidi  at 
the  time  It  mts  nbruck.  He  says  Omt  at  the 
time  of  the  acddait  he  was  earning  ^SO  or 
$60  a  weelc.  Plaintiff  suffered  as  injuries 
contusions  tm  the  1^  side  of  his  head,  and 
about  the  left  shoulder,  the  left  gntfn,  the 
inner  left  kne^  and  abrasiooa  about.hia  knee 
and  shoiddOTB. 

The  evidence  disdosoa  that  the  street  car, 
at  the  time  and  place  and  under  the  dr- 
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camBtances  mrationed  In  the  evidence,  could 
have  been  stored  within  a  distance  of  from 
32  to  36  feet 

Sereral  vitnesses  testified  for  defendant 
that  plaintiff  drove  his  horse  In  a  trot  onto 
the  track,  while  the  motorman  continually 
sounded  his  gong  and  made  every  eftort  to 
8to^  the  car  attet  plaiatlfl  continued  onto 
the  trat^  Many  of  defendant's  witnesses 
were  paesengers  on  the  car  at  the  time  the 
accident  occurred. 

The  negligence  counted  on  in  the  petition 
is  that  the  defendant  negligently  failed  to 
keep  a  vigilant  watch  ahead  of  said  car  fox 
vetilcles  on  the  track  and  moving  toward  it, 
n^lgently  failed  to  give  plaintiff  any  rea* 
sonable,  timely,  and  sufficient  warning  of  the 
approach  of  the  car,  and  negligently  failed 
to  reduce  the  speed  of  and  stop  the  car,  and 
that  defoidant,  by  keeping  a  vigilant  watch 
ahead  of  said  car,  could  have  discovered 
that  said  vehicle  was  In  danger  of  being 
struck  In  time  to  have  prevented  said  car 
from  striking  said  vehicle,  by  exerd^ng  or- 
dinary care  to  reduce  the  speed  of  and  stop 
said  car  in  the  shortest  time  It  could  with 
the  appliances  then  at  hand  otmsiBtent  with 
the  safety  of  the  pass^igers. 

The  answer  was  a  gwenl  dailal  and  a 
plea  of  contributory  negligence,  alleging  that 
plwlntlff  drove  toward  and  onto  said  track 
without  looking  or  listening  for  approaching 
cars. 

Plaintiff  recovered  judgment  for  J500, 
[1]  Instruction  No.  1  glvoi  for  the  plain- 
tiff directly  follows  the  language  of  the  pe- 
tltifm,  and  is  objected  to  by  d^endant  be- 
cause It  permitted  the  Jury  to  find  for  plain- 
tiff "whether  you  find  plaintlfl  guilty  of  con- 
tributory n^lgeuce  we  not";  it  being  con- 
tended that  plaintiff  relied  apon  the  vlgllBnt 
watdi  OTdlnanoe  In  his  petition,  and  t^t 
OiB  Instruction  was  baaed  upon  the  vigilant 
watch  ordinance  and  not  the  humanitarian 
doctrine,  and  that  under  tbe  vigilant  watch 
ordinance  contributory  negligence  is  a  de- 
fense. We  think  ttie  petition  states  a  cause 
of  action  under  the  humanitarian  doctrine, 
and  the  InstmctlCT  snbmlta  that  theory  ot 
recovery. 

The  nc^ligraoe  relied  on  in  the  petition, 
and  which  was  submitted  to  the  Jury  In 
plaintiff's  main  InstructifKi,  Is  that  defoid- 
ant  "could  have  prevented  said  street  car 
from  strlkiog  said  vehkHe  by  stopping  said 
car  in  the  shortest  time  and  space  It  could 
by  the  exercise  of  ordinary  care,"  etc. 

This  court  has  recently  approved  an  In- 
struction Im  this  form  in  Hucksbold  v.  Unit- 
ed BaUways  Co.,  234  S.  W.  1072,  not  yet  of- 
flclally  reported.  Tbe  petition  in  this  case 
is  not  a  model  to  be  followed  In  alleging 
n^ilgence  under  the  humanitarian  doctrine, 
but  no  motion  to  make  more  definite  and 


certain  was  filed,  nor  did  defendant  file  any 
demurrer  to  the  petltlcm,  and,  giving  to  It 
the  ctmstructlon  most  favorable, 'as  we  must 
undw  the  drcomstances  of  this  case,  we 
think  It  states  a  cause  of  acOxm  under  the 
humanitarian  doctrine. 

[2]  An  examination  of  the  evidence,  here- 
totfoe  set  out  In  tUs  opinion,  makes  it  dear- 
ly a  question  for  the  Jury  as  to  whether  or 
not  defendantfs  motorman,  by  the  uerdse 
ordinary  care,  oould  have  sto[^>ed  the  car 
la  time  to  have  prevented  injurtng  plaintiff, 
nuit  the  eridenoe  Is  auffldoit  to  make  tUs 
a  question  for  the  Jury  la  not  seriously  dla- 
puted  by  d^endant 

[3]  There  Is  some  question  here  as  to  the 
amount  of  plaintiff's  earnings.  Some  con- 
tention is  made  that  the  evidence  as  to  his 
ea^mings  was  purely  speculative,  and  there- 
fore inadmissible.  Plaintiff  did  not  claim 
any  damages  for  loss  of  future  iH-oflts,  but 
merely  a  general  Impairment  in  his  earning 
power.  Tlie  evidence  that  he  earned  ¥60  or 
$60  a  week,  we  tliink,  under  tbe  drcum- 
stances  of  this  case,  was  admissible. 

Finding  no  revMslble  error,  tbe  cmnmls- 
sloner  recmnmen^  that  the  Judgment  be 

FBR  OURIAM.  Tbe  fOregotng  <9lnl(»  of 
NIPPER,  CL,  Is  adopted  as  the  <^nlon  of 
the  court. 

The  Judgment  €€  0ie  drcult  eou^t  Is  ae* 
COTdlngly  affirmed. 


AUJEN,  P.  J, 
JX,  concur. 


and  BEOKSa  ud  DAUE8. 


SCHULZ  V.  SUPREME  TENT,  KNIGHTS  OP 
MACCABEES  OP  THE  WORLD. 
(No.  16794.) 


(St  Louis  Goart  of  i^peals. 

S,  1822.) 


Ifissoaxl.  Jan. 


1.  Insaraaet  «sa7t»(l)— Prateraal  beaeflt  so- 
Dlety  oaaiot  aiaka  any  rale  affsotlag  veststf 

rights. 

Even  though  the  application  and  certificata 
of  a  fraternal  benefit  Bodety  provide  that  ths 
member  is  bound  by  tbe  laws  thereafter  to  be 
enacted  by  the  lociety,  the  Tasted  contract 
rights  of  the  member  tmder  the  terms  of  the 
certificate  cannot  be  destroyed  by  a  sabMqnsnt- 
ly  enacted  by-law. 

2.  CoRBtltattoaal  law  ^s»l06— Membsr  af  fra- 
ternal beasftt  aeolety  has  ao  vested  right  hi 
procedare  of  order. 

The  ri^t  to  a  partlcnlar  mode  ot  proced- 
ure for  the  trial  of  charges  against  the  member 
of  a  fraternal  benefit  society  is  not  a  vested 

right  in  the  member. 
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3.  InMraoM  «=»7I9(I)  —  SybsMfUsnt  by-law 
of  fraternal  benefit  society  changing  tribu- 
nal for  trl^l  of  members  valid. 

A  by-law,  enacted  by  a  fraternal  beneSt 
Bodety  after  the  certificate  was  issued  to  plain- 
tiff, providing  that  chaises  against  members  of 
tbe  order  should  be  tried  by  the  tmsteea  in- 
stead of  by  tbe  local  lodge  as  formerly,  relates 
only  to  a  matter  of  procedure,  and  not  to  a 
vested  contract  right  of  the  member,  so  that 
it  is  applicable  to  a  trial  of  charges  against  such 
member. 

4.  Insiranoe  <^694(2)  —  Charoes  against  re- 
corder of  fraternal  beieflt  soolaty  held  to 
listify  expulsion. 

Oharges  that  plaintiff  was  secretary  and 
record  keeper  of  a  local  lodge,  that  his  com- 
pensation depended  on  the  number  of  new  mem- 
bers initiated,  and  that  he  falsely  reported  ini- 
tiations to  defraud  the  order  out  of  bis  commis- 
sions thereon,  are  sufficient,  not  only  under  the 
rules  of  tbe  lodge,  but  in  law  and  good  morals 
to  justify  Ills  expulsion. 

Ai>peal  from  St  Louis  Olrcglt  Conrt ;  Ben}. 
J.  Klene,  Judge. 
"Not  to  be  officially  published." 

Action  by  Herman  H.  Scbulz  against  Su- 
preme Tent,  Knights  of  the  M&iKabees  of  the 
World.  Judgment  for  defteidant,  and  plain- 
tiff appeals.  Affirmed. 

Benjamin  Wolf  and  F.  H.  Bacon,  both  of 
St.  Louis,  for  aroellant. 

K.  P.  &  C.  B.  WmUms,  of  St  Louis,  D. 
D.  Aitken,  of  FUnt,  Bflch.,  for  resiKmdait 

BRUERE,  C.  This  Is  an  action  to  recover 
damages  for  an  alleged  wroi^fnl  expulsion 
from  membership  in  the  defendant  associa- 
tion. The  cause  was  tried  isy  the  court  wltb- 
oat  a  jury,  and  the  trial  resulted  In  a  JnOg- 
ment  for  the  defendant  Unavailing  In  his 
motion  for  a  new  trial,  the  plalntifl  ap- 
pealed. 

The  Issue  raised  by  die  lAeadlngs  was 
whether  or  not  the  plaintiff  was  legally  ex- 
pelled, and  that  Is  the  single  question  pre- 
sented here  for  detennlnaUon. 

The  case  was  tried  in  ^e  lower  court  on 
an  agreed  statement  of  facts.  The  facts, 
necessary  to  an  understan^ng  of  the  ques- 
tion Involved,  are  these: 

The  defendant  is  a  fraternal  benefldary 
osssociatlon ;  it  is  OTganlzed  and  carried  on 
solely  for  the  mutual  bttiefit  of  the  members 
and  Ch^r  bai^darles.  It  has  a  lodge  sys- 
tem, with  tituaUstle  form  of  work  and  r^re- 
seotatlve  form  of  government ;  and  it  makes 
provision  for  Uie  payment  of  benefits  In  ac- 
cordance with  the  fraternal  beneficiary  asso- 
ciation statute  of  this  state. 

The  plaintiff  in  July,  1807,  made  applica- 
tion for  membership  In  defendant  associa- 
tion. In  said  application  he  agreed  that  the 
laws  of  the  association,  then  In  force,  or  that 
might  thereafter  be  adopted,  were  to  be  con- 


sidered a  part  ot  the  contract  and  that  he 
would  conform  to  and  be  governed  thereby. 

In  accordance  with  the  application  a  bene* 
Qt  certificate  was  issued  to  him  by  the  de- 
fendant which  was  lost  and  another  certifi- 
cate was  issued  In  place  thereof  for  a  like 
amount.  This  certificate,  dated  August  10, 
1010,  was  also  signed  by  the  plaintiff,  and 
provided  that  tlie  certificate,,  application, 
medical  examination,  and  laws  of  the  asso- 
ciation in  force  at  maturity  of  contract  con- 
stituted the  contract  between  the  plaintiff 
and  the  association.  The  certificate  further 
recited  that  at  plaintlflTs  death  f2.000  was 
to  be  paid  as  a  benefit  to  Louis  E.  Schulz, 
plalntlETs  brother,  upon  the  required  proof 
of  his  death,  provided,  that  he  had  In  every 
particular,  complied  with  the  laws  of  the  as- 
sociation then  in  force,  or  tbat  might  there- 
after be  adopted. 

At  the  time  the  plaintiff  Joined  the  order 
its  laws  provided  that  if  charges  were  made 
against  a  member,  for  the  violation  of  Its 
laws,  he- was  entitled  to  a  trial  by  the  subor- 
dinate tent  of  which  he  was  a  member,  and 
If  said  charges  were  sustained  said  tent  was 
given  the  power  to  expel  the  member  from 
the  order,  lliereafter,  in  1904,  said  laira 
were  changed  so  that  the  power  to  bear  and 
determine  such  charges  was  lodged  In  its 
board  of  trustees. 

The  plaintiff  was  acting  as  secretary,  rec- 
ord keeper,  and  deputy  great  commander  of 
Anderson  Tent,  a  subordinate  lodge  of  de- 
fendant organization,  soliciting  applications 
for  membership,  and  was  paid  by  a  salary 
and  commission;  sudi  commissions  were 
paid  for  new  members  brought  into  defend- 
ant organization,  and,  as  sucih  d^ty  ot  such 
great  commander,  plaintiff  was  authorised  to 
solicit  applications  and  transfer  them  to  said 
Anderson  Tent. 

On  October  26,  1914,  charges  were  made  to 
the  board,  of  trustees  of  defendant  against 
the  plaintiff.  He  was  charged  wltti  a  viola- 
tion of  the  general  and  xituallstle  laws  of 
the  association.  The  specific  charges  w«m 
tbat  the  plaintiff,  on  certain  dates  in  tba 
years  1911  and  191S,  acting  as  record  keeiier 
of  said  Anderson  Tent  and  as  deputy  great 
commander,  reported  the  admission  to  mem- 
bership in  said  tent  of  certain  persons,  nam- 
ed in  the  charges,  as  being  JnifciatBd  on  tlie 
term  plan  for  fl/)00  eaOh,  ttor  whidi  the 
plaintiff  was  paid  bis  ocnnmtBslon,  when  in 
truth  and  in  fact  sold  divers  persons  were 
never  initiated  or  obligated  In  said  tent,  as 
the  g^eral  laws  and  ritual  of  the  ardir  re- 
quired. The  charges  further  accused  the 
plaintiff  of  foisdy  and  frauduleptly  r^ort* 
ing  said  Initiations,  for  the  purpose  of  de- 
frauding the  def^odant  and  the  subordinate 
tent  out  of  the  funds  belonging  to  it  I>ae 
legal  notice  of  the  pendency  of  said  charges 
was  given  to  the  plaintiff,  and  that  the  same 
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would  be  heard  by  said  board  of  truBteds  In 
St.  Louis  on  the  6th  day  of  March,  1916.  On 
said  day  the  plaintiff  entered  his  q^al  ap- 
pearance, and  made  certain  objections  to 
further  procedure  by  the  board  of  trustees; 
his  objections  ao  made  are  not  c<mtalned  In 
the  record,  PlalBtlff*s  objections  were  orer^ 
ruled,  and  he  produced  no  evidence  to  con- 
troTcrt  the  evidence  and  charges  against 
bhu.  The  board  of  trustees  on  said  6tfa  day 
of  March,  1915,  heard  the  evidence,  and 
found  that  all  of  said  charges  had  been  es- 
tablished by  the  evidence,  and  found  the 
plaintiff  guilty  of  the  violation  of  the  general 
and  ritualistic  laws  of  the  association  and  of 
his  obligations  as  record  ke^)er  of  Anderson 
Tent,  and  entered  Judgment,  formally  expel- 
ling plaintiff  from  the  assodatlon,  and  de- 
priving and  disbarring  lilm  from  all  rights 
and  privileges  therein. 

On  the  day  of  March,  1915,  plaintiff 

duly  t^dered  to  the  record  keeper  of  said 
Anderson  Tent,  of  which  be  was  a  member, 
the  amount  of  assessment  payable  by  him  for 
the  month  of  Blarch,  1915,  which  tender  was 
refused  by  said  record  keeper,  under  Instruc- 
tions from  the  Supreme  Tent  that  he  had 
been  expelled  from  the  association;  there- 
after he  Instituted  this  suit. 

Plaintiff  urges  here  that  his  expulsion 
from  the  association  was  lilegal  because  the 
amendment  of  the  laws  of  the  association, 
giving  the  board  of  trustees  power  to  try  and 
expel  a  member,  and  under  wblch  the  said 
board  proceeded,  Impaired  vested  property 
rights  created  by  the  benefit  certificates  is- 
sued to  him. 

[1J  The  rule  in  this  state  undoubtedly  is 
that— 

"The  contract  rights  between  tti*  parties  re- 
gardiiig  the  benefits  the  member  is  to  Tecei?e 
under  the  terms  of  the  policy  cannot  be  de- 
■troyed  *  *  *  by  a  sabseqaently  enacted  by- 
law by  tiie  association,  even  though  the  ap- 
plication for  the  policy,  and  the '  policy  itself, 
contain  a  provision  to  the  effect  that  the  mem- 
ber 1b  to  be  bound  by  and  must  conform  to  all 
the  laws  then  is  force,  as  weli  bb  auch  as  may 
thereafter  be  enacted  by  the  BBBodatiou." 
I>e8aaaer  t.  Maccabees,  278  Mo.  64,  210  S.  W. 
808;  ^mmermann  v.  Supreme  Tent,  K.  O.  T. 
M..  122  Mo.  App.  091,  loa  dt  601,  90  8.  W. 
817;  Yonng  v.  Bailway  Mail  Asa'n,  126  Mo. 
App.  325,  loc.  dt.  333.  103  S.  W.  557;  Dieter- 
ich  T.  Modnn  Woodmen,  161  Mo.  Apj».  07.  loc. 
dt.  101.  142  S.  W.  460. 

[2]  The  right  to  a  partictdar  mode  of  pro- 
oednre  is  not,  however,  a  vested  right 
JE^lntiff  bad  no  vested  right  to  have  bis 
cause  beard  and  decided  by  the  tribunal 
wbtdi  under  the  laws  of  the  assodation,  at 
tbe  time  he  became  a  member  thereof,  bad 
Jurisdiction  of  It,  but  the  assodatlm  bad  the 
power  from  time  to  time  to  alter  Its  mode  of 
prooednre  to  Jwar  and  determine  charges 
aialnst  Its  menibers  for  a  breadt  of  its  laws, 


rules,  or  regulations.  Clark  v.  Ballroad, 
219  Mo.  524,  loc.  dt  532,  118  S.  W.  40;  Zd- 
lars  V.  Surety  Co.,  210  Mo.  86, 108  S.  W.  548; 
Roenfddt  v.  St  L.  &  Sub.  Ry.,  180  Mo.  loc. 
dt.  564,  79  S.  W.  706 ;  Golden  City  v.  Hall, 
68  Mo.  App.  loa  dt  629;  Halzlip  v.  .Haizllp, 
240  Mo.  392,  loc.  dt  397,  144  S.  W.  861 ;  Dea- 
sauer  v.  Maccabees,  278  Mo.  64,  210  S.  W. 
896 ;  In  tbe  Matter  of  the  Life  Assodatlon 
of  America,  91  Mo.  hjc.  dt  183,  3  S.  W.  833; 
O'Bryan  v.  AUen,  108  Mo.  loc  dt  232,  18  8. 
W.  892,  32  Am.  St  Rep.  690;  Wellshear  v. 
Kelley,  69  Mo.  loc.  dt.  355 ;  Ayers  v.  .Order 
of  United  Workmen,  188  N.  T.  280,  80  N.  a 
1020;  Moerschbaecher  v.  Royal  League,  188 
IIL  9,  50  K.  B.  17, 18,  62  U  R.  A.  281 ;  Moore 
V.  National  Counsel  of  Knights  and  Ladies 
of  Security,  65  Kan.  452,  70  Pac.  852 ;  T&i' 
nessee  v.  Sneed,  96  U.-S.  69,  24  L.  Bd.  610; 
Joyce  on  Insurance,  |  880;  Oooley  on  Consti- 
tutional Limitations,  615 ;  Cooley'A  Brief  on 
Insurance,  vol.  1,  715-719. 

[3]  The  amended  by-law  did  not  Impair 
any  substantial  contradual  right  previously 
vested  in  the  piaintiff.  It  did  not  affect  the 
offense  charged  or  the  punishment,  or  create 
any  new  obligation  or  new  ground  of  forfei- 
ture, or  relieve  the  association  of  anything 
which  It  contracted  to  do.  It  merely  chaog* 
ed  the  mode  of  procedure  to  hear  and  deter- 
mine offenses  against  its  laws;  this  was 
simply  a  reasonable  change  In  the  method  of 
administration,  the  manner  of  conducting  the 
affairs  of  the  order.  The  right  to  pass  It  was 
expressly  consented  to  by  the  plaintiff  when 
he  was  admitted  to  membership ;  he  having 
agreed  to  obey  and  be  bound  by  all  by-laws 
so  adopted.  Tixe  procedure  of  the  board  of 
trustees  In  the  trial  of  the  plaintiff  was  In 
good  faith,- In  accord  with  the  mles  and  ref- 
ulatlons  of  the  assodatlon,  and  was  not  tIo- 
lative  of  the  law. 

[4]  Plaintiff  furthw  urges,  In  support  of 
his  comtaitlffli  Qmt  his  expnldon  was  Illegal, 
that  "the  charges  for  whldi  be  was  rapelled 
are  InaulBclcnt  In  lav."  The  charges  wan 
that  the  plaintiff  falsely  and  fraudoteitly 
reported  Initiations  for  tiie  ptirpose  of  de- 
frauding the  defendant  and  the  subordinate 
tent  oat  of  the  funds  belonging  to  it  Tbe 
amonnt  of  plalntUTs  compensation,  as  record 
ke^fer  of  the  lodge,  depended  upon  the  num- 
ber of  per8<mB  initiated  Into  the  subordinate 
lodge  during  eadi  montb.  If  these  Initia- 
tions were  falsely  reported  for  the  pnnwse 
of  obtaining  mon^  from  the  association, 
which  otherwise  he  was  not  entitled  to,  tbm 
such  conduct  was  ground  for  expulsion,  not 
only  under  the  rules  of  the  assodaUon,  but 
under  law  and  good  morals.  Tbe  charges. 
It  true,  were  sufficient  to  subject  j^alntUf  to 
the  disdidlne  of  tbe  order. 

Finding  no  exni  In  tiie  reond,  the  conunlS' 
doner  recommends  that  tbe  Judgment  of  the 
drcQlt  court  of  tb»  dty  of  St  Lonis  be  afr 
firmed. 
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PER  CURIAM.  The  opluloa  of  BSUERE, 
O.,  is  adopted  as  the  opinion  of  the  court 

The  Jadgment  of  tbe  circuit  court  of  the 
Qlty  ot  St.  Louis  la  accordingly  aflnned. 

ALLEN,  P.  J.,  and  BBGEBB  ana  DAUBS, 
3J.,  concur. 


TILL0T80N   v.    INDEPENDENT  BREW- 
ERIES CO.   (No.  16335.) 

(SL  Lotdt  Court  of  Appeals.  UisBonri. 
Jaa.  S.  1922.) 

1.  Apptal  ami  amr  ^846(3)— Whore  »  dee- 
laratloa  of  law,  Jedtneat  afflrmed  If  eiip- 
perted  en  any  theory. 

Where  cause  la  tried  by  the  court  sitting 
as  a  Jarr  and  do  declarations  of  law  are  asked 
or  givoo  the  appellate  court  must  affirm  the 
Judgment  If  it  mar  be  sustained  on  anj  theozj 
am>ported  by  the  eTidenee. 

2.  Aooord  and  satlsfaoUoa  ^»l7-^ooord  wlth- 
.   out  satiBfaetiOR  no  bar  to  former  oontraot 

A  mere  accord  witliout  satisfaction  cannot 
be  a  plea  in  bar  of  a  former  contract. 

3.  Aooord  and  satlsfaotlon  «=»26(3)— Evidsaoo 
of  reorgaabatlOB  agraanioat  alone  Held  la- 
saffliHont  to  dofaat  raeovary  on  Intarott  eaa- 

.  peas. 

Prima  fade  case  made  bj  introduction  of 
interest  coupons  detached  from  mortgage  bonds 
executed  bj  defendant  corporation  Is  not  over- 
come by  eridence  that  xjlalntiff  was  a  party  to 
a  reonaiUaation  agreement  providing  Uiat  n«r 
bonds  for  a  less  amount  should  be  taken  Tif 
plaintiff  and  time  of  payment  extended,  where 
there  was  no  evidence  tliat  any  reorganisatitni 
was  carried  out  w  that  any  new  bonds  were 
oflerod  plaintiff. 

Appeal  from  8t  Louis  Circuit  Court;  Vital 
W.  Gareacbe^  Judgai 
"Not  to  be  oOdaUy  published." 

Action  originatbig  in  Justice  ooart  by  K. 
O.  TUlotson  against  ttw  IndqwEodMit  Brew- 
erloa  Otwipaay.  Judgment  for  xdaintlfl,  and 
defendant  appeals.  Afflrmed. 

SeSCrlOB  A  Oorum,  ot  St  Lonls,  for  ivpd- 
lant 

.  Jones,  Hocker,  SulUvan  &  Angert,  of  St. 
Ix>nls,  for  respondent 

BIGCS,  0.  This  action  la  founded  upon 
60  Interest  coupons  executed  by  defendant 
which  were  detached  from  certain  of  defend- 
ant's unmatured  mortgage  bonds.  The  peti- 
tion contains  60  counts,  each  based  upon  a 
coupon;  the  total  amoqut  claimed  aggregat- 
ing $390.90.  After  a  trial  before  the  court 
sitting  as  a  Jury,  there  was  a  judgment  for 
plaintiff  for  the  amount  claimed,  from  wblcta 
thQ  defendant  has  perfected  an  appeal  aftw 
the  usual  preliminaries. 

All  of  the  coupons  were  of  like  diaracter. 


(Mo. 

except  they  nried  as  to  the  amount  One 
of  the  fsonpons  was  as  follows: 

"He  bidependcnt  Breweries  Company  will 
pay  .to  bearer  on  the  first  day  of  June,  1910, 
three  doUare  in  gold  coin  of  the  United  SUtea 
of  America,  at  the  office  of  tte  National  Bank 
of  Commerce  in  the  city  ot  St.  Lonis.  Missouri, 
or  at  the  fiscal  agency  of  said  bank  in  the 
city  of  New  York,  tieing  six  months'  interest 
then  due  on  its  first  and  general  mortgage  gold 
bond.  Hugh  A.  Koehler,  Treasurer. 

"Coupon  No.  16-98.  No.  664.** 

The  execution  of  the  instruments  sued  on 
being  undenied  and  being  written  promises  to 
pay  money  and  therefore  importing  a  con- 
slderatloa,  plaintiff  made  a  prima  fade  case 
by  Introducing  the  coupons  In  evidence: 

The  cause  having  originated  before  a  Jua- 
tice  of  the  peace,  there  was  no  pleading  oo 
behalf  of  defendant  In  order  to  overcome 
the  prima  fade  case  made  by  plaintiff,  the 
defendant  lutrodnced  in  evidence  what  is 
termed  a  "Reorganization  Agreement  of  In- 
dependent Breweries  Company."  This  was  a 
lengthy  paper,  containtng  some  30  separate 
paragraphs.  In  the  view  we  take  of  the 
case  It  will  be  unnecessary  to  set  out  Its 
terms  In  full. 

The  general  effect  of  the  agreement  which 
purported  to  be  between  the  bondbolders  and 
stockholders  of  the  company,  was  to  ivovlde 
a  plan  of  reorganization,  wherein  It  was 
provided  that  all  signers  of  the  agreement 
being  either  bondbolders  or  shareholders, 
should  surrender  said  stock  and  bonds,  and 
after  a  reorganlzatltm  of  the  company  should 
accept  in  lieu  thereof  a  reduced  amount 
of  said  securities.  It  was  provided  that  the 
holders  of  either  bonds  or  shares  of  stodc 
^ould  deposit  same  with  a  bank  as  a  de- 
positary and  be  subject  to  the  control  of  a 
committee  named  In  the  agreemmt  and  that 
this  committee  had  power  to  deal  with  the 
securitleB  In  a  proposed  reorganization  plan 
set  out  therein,  and  that  new  securities 
should  be  thereafter  Issued  In  ^change  for 
those  deposited.  In  the  event  all  of  the  hold- 
ers of  the  aecurlties  failed  to  join  In  the 
agreement  that  then  the  committee  should 
canse  the  mortgage  to  be  foreclosed  and  a 
new  corporation  organised.  In  that  event 
new  securities  would  be  issued  by  the  new 
corporation,  and  the  parties  who  signed 
would  accept  their  proportionate  part  of  sudi 
new  securities  In  lieu  of  those  deposited. 
The  agreement  was  signed  by  the  plaintiff 
as  the  holder  of  common  and  preferred  stock, 
be  having  signed  the  agreemmt  and  Insert- 
ed In  the  space  following  his  signature  the 
number  of  shares  of  stock,  both  preferred 
and  common,  held  by  liim.  There  was  also 
space  provided  for  the  Insertion  of  the  num- 
ber of  bonds  held,  but  this  space  was  left 
blank,  indicating  that  plaintiff  htid  no  bonds. 

The  d^bndant  alao  itfCared  In  avldenct  ccr- 


280  SOUTHWBSTBBN  BBPOBTEOt 


4sa»Fer  etber  cases  »ee  eamt  tople  and  KBT-NUBIBBS  la  all  Key-Numbered  Digests  sad  ladcses 


Va) 


SALTaCAN  T.  ATHLETIC  TSA  CX>. 
(ISf  B.W.> 


907 


tain  correepondenc*  wblcB  took  idace  be- 
tween tbfl  president  of  tito  defendant  com- 
mny  and  llie  plaintiff  wltb  raference  to  the 
payment  of  these  conpona,  tmt  the  oorroh 
ptmdence  la  not  material  to  tlie  iaaaes  In- 
volved. 

This  was  all  the  evidence  oAered  by  the 
defmdant  In  rebuttal  ^alntifl  teattfled 
by  deposition  that  at  the  time  lie  algned  the 
reorpuiUation  agreement  he  waa  not  a  bond- 
holder In  the  compaB?,  bat  sabsequeutly  ac- 
quired the  bonda. 

[1]  The  cause  having  been  tried  by  the 
court  Bitting  as  a  jury,  and  no  declarations 
of  law  being  a^ed  or  given,  it  becomee  tlie 
duty  of  this  eoort  to  affirm  the  jodgmait,  if 
it  may  be  austalned  on  any  tbeoxy  support- 
ed by  the  evidence. 

[It  t}  Plaintiff  contends  he  is  not  bound 
hj  the  reorgaiUiatkm  agreement,  Inasmuch 
as  he  did  not  sign  aa  bondholder,  he  not  own- 
ing any  bonds  at  tiiat  time,  and  that  even 
If  )w  Is  bound,  he  is  not  bound  thereon  to 
the  defendant,  which  was  not  an  active  party 
to  the  agreement,  and  Is  not  entltied  to  have 
the  same  enforced.  In  answer  thereto  de- 
fendant asserts  that  the  plalntUE  having 
signed  the  reoi^iaiilzation  agreemoit  aa  a 
shareholder  he  Is  bound  by  all  of  its  terms, 
and  by  virtue  of  certain  of  its  provisions  be 
automatically  became  obligated  as  a  bond- 
holder, and  that,  the  agreement  having  been 
made  for  the  benefit  of  the  defoidant,  that 
it  la  entitled  to  have  same  enforced.  We 
find  It  unnecessary  to  decide  these  questions, 
for  the  reason  that  the  defendant's  evidence 
was  insufficient  In  law  to  ovwoome  the  prima 
facie  case  made  by  the  plaintiff.  Plaintiff 
owned  the  wrttteu  (ligation  of  the  d^end- 
ant  to  pay  to  him  the  amount  sued  for. 
To  overcome  tbls  sltoallon,  tba  defendant 
proves  that  ttoe  plaintiff  had  sig^ied  an  agree- 
ment by  which  he  bad  agreed  to  accept 
som^liing  else  In  lieu  ot  the  coupons  sued 
on.  In  other  words,  that  Uie  parties  had 
agreed  among  themselves  upon  an  accord  and 
satisfaction  of  the  debt  (^vlng  to  the  agree* 
ment  the  benefit  <a  all  that  the  defendant 
claima  for  It,  It  is  simply  a  contract  on  the 
part  ct  the  plaintiff  to  take  and  accept 
new  bonds  and  8to<^  In  tbe  defendant  com- 
pany for  a  less  amount  and  to  extend  the 
time  for  the  payment  of  same.  Thia  consti- 
tuted an  accord,  but  in  the  abseuce  of  a 
satisfaction  the  same  cannot  be  a  defense 
to  an  action  on  the  original  debt.  There  Is 
nothing  shown  in  the  evidence  that  the  agree- 
ment was  ever  carried  out  by  tbe  committee 
or  as  to  whether  it  was  signed  by  any  one 
other  than  the  plaintiff.  There  la  no  evi- 
dence that  the  committee  ever  took  any  steps 
to  carry  out  Its  terms  or  tliat  they  ever  act- 
ed thereunder  In  any  way.  There  is  no 
showing  that  tlie  agreement  waa  ever  execut- 
ed, or  even  that  tbeve  was  tendered  to  the 


plaintiff  In  Hen  of  tbe.  bonds  1^  by  blm 
other  obligations  of  the  defcodant  nnder 
tlw  terms  of  the  agreanent  A  mwe  aeoord 
without  satiafaction  cannot  be  a  plea  la  bar 
of  a  tonnw  coitract  In  order  for  the  de- 
fen^mt  to  overcome  the  fact  of  plalntUFs 
prima  fbde  caae^  it  was  Incumbent  ra  it  to 
show  not  only  an  accord  but  also  a  satisfao- 
tiott.  Defendant  failed  to  meet  this  burden. 
Oil  Wen  Oa  T.  Wolfe.  127  Mo.  625,  8Q  8. 
W.  145;  Barrett  t.  Kern,  141  Ho.  App;  28, 
121  S.  W.  774;  Investment  Go.  t.  Bamard- 
non.  164  Ho.  App.  S88.  144  8.  W.  1106.  The 
def^dant  having  failed  to  show  ttiat  the  ac- 
cord was  executed  or  to  show  faets  equiva- 
lent to  a  satisfaction  or  to  show  that  it  ten- 
dered  performance,  the  court  proper^  reo- 
dwed  judgment  for  plaintiff  on  the  original 
debt  1  Corpus  Juris,  SS2;  Gibon^  v.  Ins. 
Go.  48  Mo.  App.  189;  Slaver  t.  Ro(^  99  Mo. 
App.  S36,  70  S.  W.  268;  Swofford  Bros. 
Gosi^  66  Mo.  App.  66. 
The  Judgment  should  be  affirmed. 

PEB  CURIAM.  Tbe  foregoing  opinion  of 
BIQOS,  O.,  is  adopted  as  tbe  opinion  of  the 
court 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly affirmed. 

ALLEN.  P.  X,  and  BBCKEB  and  DAUBS, 

JJ.,  concur. 


flALZMAM  V.  ATHLETIC  TEA  Ca 

<Ne.  iwse.) 

(St  Lonis  Gourt  of  Appeals.  IflssonL 
Jan.  8,  1922.) 

1.  Maattr  aM  aenrant  «»80(t8)^8alesaiar« 
eeapeMatlea  held  for  Jery. 

In  a  tea  and  coffee  salesman's  action 
against  bis  employer  for  sorriess,  avidOMe  JbeM 
to  make  it  a  question  for  lAe  Jury  whether 
plaintiff  was  to  be  paid  60  cents  for  each  or* 
der  solicited  or  50  cents  only  for  such  orders 
as  were  accepted  bj  defendant  and  delivered. 

2.  Trial  ^265(1).  261  —  WHhoat  reqaest 
eaart  nsad  net  lastraet  aid  is  in  ae  daly  te 
live  iDstnieUon  in  lieu  ef  these  rsfaaad. 

The  court  is  not  bonnd  to  instrnct  in  dvfl 
cases  where -no  instmetimis  are  requested  and 
the  court  owes  no  duty  to  tither  party  te  give 
instructions  either  on  its  own  initiative  or  in 
lieu  of  those  refused. 

3.  Appeal  and  error  «=9l067— ReversMe  er- 
ror te  refaae  proper  lastraotloi  raqaeatet 
net  oavarad  by  ethers  glvea. 

Where  either  party  in  a  dvil  ease  requests 
an  instmctlon  within  the  issues  in  proper  form 
oerrectly  presenting  Its  theory  of  tbe  case, 
supported  1^  tbe  Readings  and  the  evidence 
and  not  covered  by  the  instructions  given,  it  Is 
reversible  error  to  refuse  to  give  It 
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Ai^>eal  trom  St  Loutai  Canmit  Gonrt; 
Franklin  rerrUn,  Judge. 
"Not  to  be  offlcUUy  pobliataed." 

Action  by  John  Sftlsman  against  tbe  Ath- 
letic Tea  Company.  Judgment  for  plaintiff, 
end  d^mdant  appeals.  Bemsed  and  re- 
manded- 

John  V.  Lee,  of  St  Louis,  for  appellant 
Montague  Fundi,  of  St  Louis,  or  respond- 
ent 

MIP^R,  a  This  action  vas  brou^t  by 
I^ntUr  to  recover  fldUBO,  alleged  by  plain- 
tiff to  be  due  him  for  services  rendered  In 
tioUciting  orders  for  defendant  for  tea  and 
coffee,  to  be  sold  by  defendant  to  Buch  pcr- 
,  Boua  from  whom  plaintiff  would  obtain  or- 
ders, plaintiff  to  go  to  such  places  as  de- 
fendant would  direct,  soliciting  the  orders, 
and  to  receive  50  cents  for  each  order  so  so- 
licited. Plaintiff  claimed  that  he  had  secur- 
ed 1,181  orders,  for  which  he  had  been  paid 
$434,  leaving  a  balance  due  of  $161.50. 

Tbe  contention. of  the  defendant  Is  that  it 
was  to  pay  plaintiff  50  cents  each  only  for 
such  orders  as  were  accepted  by  the  defend- 
ant, and  delivery  made  thereon. 

Plaintiff  testified  that  he  was  to  have  GO 
cents  for  each  bona  fide  order  taken  by  him 
and  sent  in  to  tbe  bouse.  Tbe  question  of 
whether  or  not  these  orders  were  bona  fide 
was  subject  to  rejection  by  the  drivers  or 
d^ivery  men  representing  the  defendant  In 
the  different  towns  or  communities  where 
the  ordera  were  solicited.  Plaintiff  would 
go  over  these  orders  with  the  representa- 
tive of  tbe  defendant  who  was  to  make  the 
deliveri^,  and  who  resided  in  the  town 
where  the  deliveries  were  to  be  made,  and, 
If  it  was  decided  that  certain  orders  were 
not  from  people  financially  responsible,  they 
would  be  rejected,  and  for  all  those  eent  to 
the  boose,  or  to  the  in-Indpal  place  of  busi- 
ness of  the  dftfendant  which  was  in  St 
Louis,  Mo.,  he  was  to  rective  the  Bum  of  60 
cents,  wheOier  the  deliveries  were  made  or 
not 

[1]  The  evldoice  on  the  part  of  the  d^end- 
ant  was  that  tbe  officers  of  tbe  company  in 
&t  Louis  determined  and  decided  whether  or 
not  snch  orders  were  bona  fide;  that  plain- 
tiff was  to  be  paid  only  for  sudk  orders  as 
were  actually  delivered.  There  was  direct 
conflict  in  the  testimony  of  plaintiff  and  tbe 
witnesses  for  defendant,  on  this,  the  only  is- 
sue In  the  case.  There  is  a  lot  of  immate- 
rial and  Irrelevant  testimony  in  this  rec- 
ord which  has  no  bearing  whatever  upon  tbe 
issues  Involved.  The  Question  of  tbe  cred- 
lUllty  of  the  witnesses  was  for  the  Jury,  and 
there  was  sofflcl^fc  evidence  to  take  the 
question  to  the  Jury  as  to  whether  or  not 
plaintiff  was  to  be  paid  for  «ich  order  aent 
in  to  tbe  house,  or  whetb«  or  not  he  waa 


to  be  paid  GO  qenta  eadi  <mly  Cor  mdt  wden 
as  were  actually  delivered. 

At  the  close  of  the  case  the  trial  Judge  an- 
nounced that  be  would  refuse  all  instroc- 
tiODs  and  give  the  attorneys  10  minutes  on 
each  side  to  argue  the  case.  No  instruc- 
tions were  offered  by  plaintiff,  but  the  de- 
fendant offered  several  Instmctloos.  In- 
struction No.  9,  offered  by  defendant  was 
as  follows: 

"The  eonrt  instmets  the  Jury  Uiat  altboofh 

you  may  find  and  believe  from  the  evidence  tnt 
defendant  employed  plaintitE  to  Boli<^t  and  taks 
orders  for  coffee,  teas,  and  apices  to  be  deliv- 
ered by  defendant,  for  which  service  defendant 
agreed  and  promised  to  pay  plaintiff  as  com- 
pensation or  commisBion  the  sum  mentioned 
in  the  evidence,  still,  if  yon  forther  find  and 
believe  from  the  evidence  that  under  the  terms 
of  said  employment  plaintiff  was  not  to  be 
paid  or  compensated  f^r  orders  seenred  by  hfaa 
which  defendant  refnsed  to  aoeept  ud  fil,  tihen 
in  that  event  yon  win  render  your  verdSet  in 
favOT  of  defendant  and  against  plaintiff.** 

Instruction  Na  4  told  tbe  Jury  that  the 
burden  of  proof  was  upon  tbe  plalntUf  to 
prove  that  plaintiff  was  to  be  paid  ax  com- 
pensated in  the  sum  menthmed  In  tbe  evi- 
dence, on  all  orders  soUdtod  and  secured  by 
plaintiff,  whether  accepted  or  rejected  by  de- 
fendant 

[2]  The  court  Is  not  bound  to  instroet  In 
civil  cases  wbere  no  liwtroettraa  are  reooeatp 
ed.  and  tbe  court  owes  no  duty  to  etttier  par- 
ty to  give  Inatmctions  either  en  its  awn  Inl* 
aUve,  or  in  lien  of  those  refneed.  Atogan 
T.  Mulhan,  214  Mo.  461.  114  8.  W.  4. 

[S]  But  wbere  titber  party  rmuenU  an 
instmetion  within  tbe  Issues,  in  proper  form, 
correctly  presoiting  Its  thewy  fb»  case^ 
supported  by  the  ideadings  and  tbe  eHdenee, 
and  where  soch  theory  is  not  coreved  ■  by 
some  other  Instruction  given,  then  it  is  re- 
versible error  to  refuse  to  give  It  Klnlca  t. 
Railroad,  216  Mo.  146,  loc  dt  163,  IIB  S.  W. 
523;  Harris  t.  Ballroad  AsaoetatUm,  20S 
Mo.  App.  824,  218  S.  W.  686. 

We  think  instmctlMi  No.  4  above  r^erred 
to  is  correct  as  an  abstract  iHroposlticKk,  and. 
there  being  evidence  npcm  vbifA  to  b^e  In- 
struction No.  3,  it  was  reversiWe  error  to  re- 
fuse to  give  them. 

Therefore  the  commiaaitmor  recooamends 
that  the  Judgment  be  reversed,  and  tbe  eanae 
remanded. 

PEIB  CUItEAM.  The  foregolnc  oplnloD  of 
NIPPER,  0.,  Is  adopted  as  tbe  opinion  oC 

the  court. 

The  Judgment  of  the  circuit  court  Is  ac> 
cordlngly  reversed,  and  the  cause  rauanded- 

ALLEN,  P.  end  BBCKEB  and  DAUBS* 
JJ.,  ocmdor. 
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STKINBURQ  v.  L£VY  •«  al.  (No.  16826.) 

(8t  Lonla  Oonrt  «f  Appeals.  Mlssonxl. 
Jsn.  S.  1922.) 

4.  EvMbim  #a»52S— Fwniltar*  dMler*  pro|»r- 
ly  pennlttoi  t*  tMtHy  t*  valM  of  ftnHm. 

Bxpcrienced  fanrftnre  men,  thoroosUy  ae> 
qnainted  vftb  the  valtie  of  farnitnre,  were 
properly  permitted  to  testif;  u  to  the  Talae 
of  furoitore  which  they  did  not  eee,  each  piece 
of  furniture  being  numbered,  and  such  wit- 
nesses  being  able  to  Identify  each  piece  by  its 
number  and  definitely  give  Ita  valae. 

3,  Travtr  ud  ooavmloi  4E;»6I^-Pualtlva 
aget  warranted. 

Where  wife  left  her  husband  and  sold  his 
furniture  to  defendants,  who  were  notified  by 
plaintiff  husband  that  the  furniture  was  big, 
bat  refused  to  return  the  same  to  him,  and  with 
knowledge  of  his  ownership  thereafter  sold  it 
to  other  parties,  an  award  of  pnnJtiTe  dam- 
'ages  was  warranted. 

3.  Husbaad  aad  wifa  «=>23%— WIfa  aot  pra- 
sumad  to  aot  as  agent  af  haahaad  la  ariling 

household  faralture. 
The  law  does  not,  from  the  mere  possession 
of  the  wife  of  her  busband's  household  furni- 
ture, imply  that  the  wife  has  authority  to  act 
^s  her  husband's  agent  for  the  porpose  of  sell- 
ing tbe  same,  and,  In  an  action  by  husband  in 
■conversion  againat  parchaser,  it  was  inenmbeBt 
-tm  the  defendant  to  ahow  that  tha  irifa  had  tha 
T^it  to  make  tiio  aala  as  tha  afant  ot  tha  hu«- 
band. 

■4.  Trial  ^116— Statomaat  .af  oouasal  as  to 
ralatloa  batwaaa  plaintiff  aad  wifa  wke 
wroegfally  aoid  famltaro  hatd  oatsMe  laanai. 

In  action  tn  eonreraion  1?  a  husband 
-against  purchaser  of  hoosehold  farnitnre  from 
wif^  tha  msrital  rdationa  iKtvera  the  plais- 
tiS  and  Ua  wife  wera  foreign  to  any  iaane  in 
the  case,  and  court  did  not  eir  in  so  stating 
when  ruling  on  an  objection  to  a  statement 
made  by  defendant's  counsel. 

Appeal  from  St  Louis  Circuit  Court ; 
-George  H.  Shields,  Jadge. 
"Not  to  be  officially  pubUshed." 

Action  by  Ddward  W.  Stelnbmr|&  Jr.. 
.againat  Herman  Levy  and  laadore  Levy,  co- 
.partners  doing  bnalneaa  a»  Levy  Bros.  Judg- 
ment for  plalntur,  and  defendants  appeaL 
Affintfed. 

Harry  F61berbaam,  of  St  Louis,  tax  b^- 

<1>ellanta. 

George  W.  Wellman,  of  St  Lonia,  for 

respondent 

BRUEBB.  C.  This  suit  is  brought  to 
recover  damages  accrued  on  account  of  the 
conTerslon  by  defendants  of  certain  house- 
hold furniture  belonging  to  the  plaintiff. 
PlaintifC  also  asked  judgment  for  exemplary 
or  punitive  damages  for  the  willful,  wrong- 
ful, and  malicious  taking  of  the  property. 


Tbe  answer  was  a  ' 
trial  a  Jury  award* 
and  punitive  damage 
that  verdict,  defendf  : 

Tbe  facta  are  thes< 
copartners,  engaged  1  ' 
furniture  in  the  dt?  : 
Che  10th  day  of  Febr  . 
hlB  wife  were  living 
said  dty.   On  said  i  \ 
understanding,  the  re  i 
became  angry  at  her  i 
On  tbe  d^y  followlnf  i 
fendaats  to  give  her  i  ; 
household  furniture,  i 
said  2837  Hlaml  st  ! 
offered  her  ¥100  the  i 
accepted.  Thereupoi 
February,  1919,  tbe  i 
$100  and  removed  th< 
tiff's  h<Hne  to  their  i  i 
sale  was  made  wltho  : 
plaintiff  and  without  ; 
salt   On  the  18Ui  c 
plaintiff  located  the  f  i 
place  of  business  whll 
their  wagon.    He  Ini  • 
that  it  belonged  to  1:  i 
return ;  whereupon  dt  i 
th^  did  not  care  wl  i 
they  bad  bought  It  i 
give  it  up.   On  the  :  I 
1019,  plaintiff  again  re 
to  Burrender  the  fuml  i 
refused  to  do.    On  f  i 
1919,  plaintiff  again  : 
whereupon  the  defend  i 
they  had  sold  tbe  gi  \ 
that  if  he  would  paj 
have  what  was  left, 
plaintiff  refused,  and  I 
also  disposed  of  aaid  ; 
ture. 

The  errors  urged  he  ' 
of  the  court  in  admlttt . 
and  refusing  Instructit : 
remarks  to  the  Jury  a  i 
excessive. 

Defendants  contend  \ 
ted  error  In  admitting 
Mf^essd  and  Mr.  Goe: 
plaintiff.  Th^  wltnti 
testify  regarding  the  ^ 
in  question.  Def^da  : 
testimony  on  the  grou: 
seen  the  furniture,  and 
not  qiuUfled  to  give  f : 
value. 

[i]  The  evidence  ahoi 
witnesses  had  not  seen 
tion,  they  were  exp^:. 
and  were  thoroughly 
value  of  like  furniture^ 
tber  shows  that  each  p: 
numbered,  and  that  thei 
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and  Oleial  nuanar,  ud  wu  drawinx  check*  in 
Ub  own  favor  and  dapositins  tbera  in  a  bank 
til  hia  own  credit,  the  corporatioo  is  eatopped 
to  deny  authority  of  such  officer  to  draw  such 
chedcB  and  deposit  the  same  to  hie  own  credit 
in  an  action  against  the  bank. 

Api}eal  from  St.  Louis  CUrenlt  Oonit;  VHl- 
llam  T.  laneOt  Judge. 
"Not  to  be  offidaUy  publbhed.** 

Action  by  tbe  Naptdeon  Hill  Cotton  Com- 
pany against  tbe  Franklin  Bank.  Judgment 
for  defendant;  and  plalntifE  appeals.  Af- 
flrzoed. 

H.  B.  Boyd,  of  MemidUi^  Tenn.,  and  W. 
If.  Fltdk  and  Homer  Hall,  both  of  St  Louis, 
f<n-  appellant 

Joii^lan,  Rasateor  &  Pieroe^  of  St  Louis* 
for  lespondmt 

KIPPEIB,  O.  TbU  ia  an  actlw  for  mon^ 
had  and  received.  Plain tUX  seeks  to  recover 
tbe  amount  of  16  cbedis  drawn  £r«tt  its 
fOnds  and  deposited  in  the  defendant  bank 
to  tbe  credit  of  B.  W.  Upshaw,  who  was  sec> 
retary  and  treasurer  of  the  plaintiff  compa- 
ny. It  beLog  alleged  that  tbe  chepka  w«re 
drawn  by  Upshaw,  as  secretary  and  treasnr* 
er  of  plaintiff,  and  deposited  to  bis  credit 
and  paid  out  by  diecks  drawn  against  bis 
individual  account  The  date  of  tbe  first 
check  mentioned  in  the  petition  is  December 
4,  1912,  and  tbe  last  AprU  16,  1914. 

Tbe  answer  is  a  very  loigUiy  on^  and  we 
wiU  not  set  it  out  In  detait  It  wiU  be  aoffi- 
dent  for  the  purposes  of  this  case  to  state 
that.  In  substance,  after  a  general  denial,  it 
alleges  that  Upshaw  had  authority  to  draw 
and  indorse  the  checks  mentioned  In  the  pe- 
tition ;  that  the  plaintiff  had  held  out  to  the 
defendant  that  Upshaw  had  such  authority, 
and  the  defendant  in  good  faith,  acted  upon 
such  representations  made  by  plaintiff;  that 
tbe  plaintiff  had  knowledge  of  the  acts  of 
Cpsbaw  in  drawing  the  chedus  In  Question, 
and  using  the  funds  of  the  plaintiff  compa* 
nj,  and  acquiesced  In  and  ratified  the  same. 
It  also  alleges  that  for  more  than  two  years 
prior  to  December  10,  1915,  plaintiff  knew 
that  Upshaw  bad  an  account  with  defoidant 
in  wbldi  he  made  dqraslts  of  his  own  money, 
bat  failed  to  notify  defendant  that  these 
traniactiona  were  unauthorized.  It  is  fur- 
ther alleged  that  for  many  years  no  corpo- 
rate meetings  of  plaintiff  were  held;  that  its 
Tarious  officers  and  stockholders  drew  large 
aiuna  of  money  for  their  own  purposes ;  that 
Upabaw  waa  permitted  to  likewise^  Ob- 
tain otbw  allegations  ate  ccmtalned  in  the 
answer  tending  to  Invoke  the  doctrine  of  ea- 
toppel. 

The  reply  waa  a  general  denial. 

The  case  was  tried  before  the  court  with- 
out a  Jury.  Judgment  was  rendered  for  de- 
fendant and  plaintiff  aEveals. 

Tbe  diecfcs  up<w  which  the  dUIerwt  county, 
tt  t}ia  pefltloQ  were  baaed,  except  one 


mentioned  In  tbe  flnt  count  were  dtown  to 
have  been  in  tbe  handwriting  of  Upshaw, 
who  was  secretary  and  treasurer  of  fflalntlff, 
and  were  signed  by  him  as  sudb.  After  be- 
ing Indorsed  by  him  they  were  deposited  in 
the  defendant  bank  to  his  account 

Plaintiff  is  a  Missouri  corporation.  It  was 
formerly  the  Jerome  HIU  Cotton  Company, 
and  was  located  In  Memphis.  Tenn.  Abont 
twelve  years  prior  to  the  transactions  In  this 
suit  It  became  the  Napoleon  Hill  Gottxm 
Company.  The  stock  was  owned  principally 
by  Napoleon  HUl,  who  died  November  2, 
1909,  and  by  Noland  FoiUaine^  who  died  Sep- 
tember 14,  1912.  In  tbe  bpginnlng  Fontaine 
owned  two-flftbs  of  tbe  capital  stodt  ftud 
the  other  three- fifths  were  owned  by  Napo- 
leon Hill,  with  tbe  exception  of  60  shares 
owned  by  Upshaw,  and  one  ahare  each  by 
T.  E.  Upshaw  and  Hugh  O'Donnell  In  order 
to  qualify  them  as  resid^t  directors.  Upon 
the  death  of  Hill  and  Fontaine,  the  stock  of 
each  passed  to  his  heirs  or  estate,  Upshaw 
had  been  secretary  and  treasurer  of  tbe 
plaintiff  for  a  number  of  years,  and  was 
trusted  by  the  principal  stot^olders  of  the 
company.  Fontalna  and  HUl  lived  in  Mem- 
phlfl,  and  Upshaw  would  make  r^rta  to 
them  about  twice  a  year.  More  than  a  year 
before  tbe  death  of  Fkmtahie  these  atate- 
ments  began  to  show  that  Upshaw's  account 
was  OTOrdrawn,  and  that  Upshaw  bad  allow- 
ed Hugh  0*D<»nell,  one  ct  tbe  St  Louis  di- 
rectors, and  an  employ^  of  the  company,  to 
overdraw  his  account  In  October,  1912,  at 
a  meeting  of  the  directors  and  atockholders, 
Frank  F.  HUl,  a  son  of  Napoleon  HUl,  de- 
ceased, was  elected  a  director  and  president 
and  Edward  Fontaine,  mm  of  Noland  Fon- 
taine, was  elected  a  director  and  vice  presi- 
dent Abont  this  time  the  president  was  di- 
rected and  instructed  to  engage  auditors  and 
have  the  books'  audited.  At  the  time  tbe  of- 
ficers above  named  were  elected,  Upshaw  was 
again  elected  secretary  and  treasurer.  It 
appears  that  up  to  this  time  at  least,  tbe  en- 
tire management  of  the  company's  business 
was  in  tbe  bands  of  Upshaw  almost  exclu- 
sively. Taxes  due  from  the  widow  of  Napo- 
leon  Hill  were  paid  out  of  the  corporate 
funds,  and  certain  monthly  payments  were 
made  to  Napoleon  HlU's  sister,  in  accordance 
with  some  provision  In  his  wllL  These 
amounta  were  subsequently  repaid  the  com- 
pany by  HlU's  widow. 

Edward  Fcmtalne,  before  bis  father's 
death,  evidently  knew  from  the  statements 
rendered  to  his  father  by  Upshaw  that  Up- 
shaw had  been  using  the  company'a  money 
for  himself  and  advancing  the  company's 
funds  to  others.  When  the  younger  HiU  and 
Fontaine  came  into  possession  of  the  busi- 
ness, they,  in  the  spring  of  1013,  engaged  the 
firm  of  Homer  K.  Jones  &  Co^  accountants 
of  Memphis,  to  make  an  examination  of  the 
plalntUTa  hooka.  Tbe  accountants  found 
that  Upabaw'a  account  bad  been  o««rdravs 
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for  four  or  fire  years.  They  asked  Upshaw 
for  certain  canceled  chedu,  but  they  did  not 
receive  tbem.  It  appears  that  this  eiamlna- 
ttoa  was  not  completed,  and  in  April,  1914, 
a  farther  examination  into  the  affairs  of  the 
plaintUf  was  conducted,  and  a  shortage  of 
something  like  $1,500  was  discovered.  On 
May  13,  1914,  R.  H.  Jones  was  made  cashier 
of  the  plaiotlft,  and  continued  as  such  until 
May,  1916,  vrhea  be  was  elected  secretary 
and  treasurer  to  succeed  Upshaw.  In 
meantime  he  continued  his  work  aa  an  ac- 
countant. In  June,  1915,  certain  checks  were 
found  in  the  attic  of  the  boUdlng  In  which 
plalntUTB  offices  were  located  in  St  Louis, 
and  it  was  discovered  that  the  checks  had 
been  used  by  Upshaw  for  his  own  purposes, 
and  had  not  been  charged  to  fais  account  on 
the  books  of  the  company.  On  December  2, 
1912,  Dpshaw  opened  an  account  fOr  the  com- 
pany with  the  Franklin  Bank.  Frank  F. 
BUI  stated  at  about  that  time,  or  shortly  aft- 
erwards, that  he  knew  plaintiff  had  such  an 
account.  The  Franklin  Bank  requested  the 
company,  through  Upshaw,  to  get  some  writ- 
ten memorandum  showing  Upshaw's  author- 
ity to  sign  and  indorse  Checks  for  the  com- 
pany. On  the  0th  of  June,  1913,  Frank  F. 
Hill,  as  president,  and  R.  W.  Upshaw,  as  sec- 
retary, executed  and  delivered  to  the  Frank- 
lin Bank  a  certificate  In  regard  to  the  au- 
thority of  Upshaw  to  sign  and  Indorse 
commercial  paper.  This  certificate  contained 
an  extract  from  the  by-laws,  stadi^:  that,  tn 
the  absence  of  both  president  and  viee-presd- 
dent,  the  business  should  be  transacted  and 
under  the  control  of  the  secretary  and  treas- 
urer, and  he  should  be  empowered  to  sign  all 
documents  the  same  as  if  the  president  were 
present  This  certificate  recited  that  Up- 
shaw was  the  treasurer,  and  authorized  to 
receive  and  give  receipts  for  all  moneys  due 
plaintiff,  "to  draw  checks  against  the  depos- 
its of  the  company  to  his  own  order  or  to 
bearer,  as  well  as  to  the  order  of  third  per- 
sons, to  sijm  and  Indorse  notes  for  the  com- 
pany,  as  shown  by  the  above  extract  from 
Its  books:  and  that  such  authority  remains 
unrevoked  and  unchanged  at  this  date  and 
shall  continue  In  force  until  written  notice 
of  the  discontinuance  thereof  shall  have  been 
received  and  acknowledged  by  a»  Franklin 
Bank." 

Tbe  defendant  was  never  aemd  wlOi  any 
notice  that  the  authority  vaa  revoked  until 
I>ecember  10.  1915. 

Two  cases  of  a  similar  nature  and  duurac- 
ter.  In  which  tlte  same  party  was  plaintiff, 
but  different  defradants.  have  taeretofor*, 
made  their  appearand  In  this  court.  iuv».\lv  [ 
Ing  many  of  the  same  transact  twa.  See  Na- 1 
poleon  Hill  Cotton  Co.  v.  H.  IVtter  ttnvery  i 
Col.  an  Mo.  App.  42T.  222  S,  W.  :?T«.  and  Na- 
pi^eoa  Bill  Cottctt  Co.  t.  St  l4>uli»  Vulcn 
Trust  CO-.  222  S.  TV.  SSI. 

ni  Plaintiff  relies  A-v  tevmal  upon  Cb»  j 
rule  of  tow  announced  tn  mainT  cum  tbnt  4  \ 


dieck  drawn  by  an  offioer  of  a  Innk  to 

his  ludiridual  debt  carries  notice  on  its  faa 
that  It  is  irregular,  and  the  person  acc^Uns 
such  check  does  so  at  hia  own  perlL  A  dis- 
cussion of  this  rale,  and  of  a  state  of  facts 
to  which  such  may  be  applicable,  will  be 
found  in  St  Charles  Sav.  Bank  v.  Edwards; 
243  Mo.  553, 147  S.  W.  978,  and  cases  thetein 
cited.  But  this  would  have  no  applicaQon 
here,  wpedally  as  to  the  checks  drawn  aft» 
June  9, 1913,  because  the  bank  had  bem  noti- 
fied in  writing  by  the  corporatioa  of  vbldi 
Upshaw  was  secretary  and  treasurer,  Out  he 
had  the  right  and  authority  to  do  the  thinp 
which  he  did,  and  the  plaintiff  should  not  be 
permitted,  under  any  view  of  the  case,  to  gt 
behind  its  written  waXbtafty  and  reoner  s> 
against  the  bank. 

[2]  But  It  Is  contoided  by  plaintiff  thst 
the  judgment  should  be  reversed  as  to  Qie 
first  eight  counts  in  the  petition,  because  the 
checks  were  Issued  before  the  certiflcste  of 
authority  was  received  by  defraidant  WlQk 
respect  to  this  contention,  we  are  not  un- 
mindful of  Qie  rule  announced  in  Merctntiie 
Mut  Ins.  Go.  T.  Hope  Ins.  Gow.  8  Ho.  Aj/fi. 
408,  and  followed  many  times  stnoe: 

*^er«  eaxmot  be  a  conzae  of  dealing  in  zef- 
erenee  to  Illegal  sets;  and  prior  eonaent  or 
subsequent  ratification,  to  waive  the  illegalitr, 
necessarily  implies  anticipation  or  knowledge  d 
the  facts  of  the  particular  tranBaction." 

However,  in  the  present  case,  plalntlfl  for 
a  long  time  prior  to  the  transaction  in  ques- 
tion had  known  that  Upshaw  was  misappro- 
priating and  handling  the  funds  of  idaintUI 
in  a  reckless  and  Illegal  manner.  Plaintiff 
knew  of  the  account  being  opened  at  tbe 
Franklin  Bank  at  about  the  time,  or  slKvtlr 
after,  such  account  was  opmed,  and  knew  In 
a  general  way  of  Upshaw's  Illegal  transt^ 
tions.  Plaintiff's  officers,  by  the  exercise  of 
the  slightest  caution  in  the  discharge  oC  tb^ 
duties,  could  and  would  have  known  of  tbe 
transactions  In  question,  and  plaintiff's 
must  be  charged  to  a  breach  of  tbe  trust  re- 
posed in  one  of  Its  oflicers.  and  the  neglect  of 
duty  by  the  others.  Building  &  Loan  Abo- 
datton  V.  Bank,  126  Mo.  82,  28  S.  W.  633.  In 
view  of  all  this,  at  a  time  when  UpsbaVi 
method  of  using  the  funds  of  plaintiff  was 
well  known  to  it  It  executed  the  c^tiflcate 
of  authority  giving  him  the  rl^t  to  dn* 
checks  to  his  own  order,  or  to  Xietmr,  iSr  to 
the  order  of  third  persons.  Plaintiff  knev 
at  the  time  the  certificate  of  authority  «u 
gtv«  tbat  It  kept  an  account  at  tbe  FnuaUbi 
Bank.  It  knew  about  the  time  tbe  aecooat 
was  opened  that  Upshaw,  as  secretary  and 
tressurer,  had  opened  such  account,  *ad 
knew  that  the  object  and  purpose  <tf  tbe  oer 
tlOcate  of  antbortty  was  to  assure  tbe  baak 
of  that  of  which  it  must  have  had  aoo» 
doubt  BUMtly,  ttat  Upshaw  had  a  rt^t  to 
draw  checks  on  the  bank's  funds  as  be  hid 
dotn»    Flabitu;  periupa,  tmA  ■» 
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knowledge  of  the  Identical  transactions  In 
qnestlon,  but  it  knew  In  a  general  way  fliat 
Upabav  liad  been  misappropriating  Its  funds, 
covering  a  long  period  of  years.  Under  the 
particular  facts  of  this  case,  we  are  con- 
strained to  follow  the  mling  of  this  conrt  in 
Napoleon  Hill  Cotton  Co.  v.  H.  Oetter  Gro- 
cery Co,  supra,  whereto  it  was  held  that  the 
coarse  of  business  of  plaintiff  with  Upshaw 
was  of  snch  a  character,  and  so  long  contin- 
ued, as  to  estop  plaintiff  from  <dalzning  re- 
conrse  on  the  defendant 

Therefore  the  Oommlssioner  recommends 
that  the  Judgment  be  affirmed. 

PER  CUBIAM.  The  foregoing  opinion  of 
NIPPEH,  C^  Is  adopted  as  the  opinion  of  the 

conrt 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly affirmed. 

ALLEa«,  P.  J.,  and  BBJCKEB  and  DAUS^ 
TJ.,  concur. 


HOODENPYLE  V.  UNITED  RY8.  CO.  OP* 

8T.  LOUIS.   (No.  16758.) 

(St.  Louis  Conrt  of  Appeals.  IfissonxL 
Dec  6,  1821.) 

I.  Street  rallroaih  «s>n7(28)-CoetrnBtory 
aegllgene  of  wa|oa  driver  beld  ^uestten  for 

Gontrlbntory  neglifenee  ti  plaintiiE,  whose 
wagon  was  struck  Jast  before  ft  had  cleared  the 
ear  track,  Is  for  the  jury;  the  negligence  being 
'speed  In  excess  of  IC  miles  per  hoar,  in  viola- 
tion of  ordinance,  and  he  testifying  that  when 
his  horse  was  15  feet  from  the  trsck,  approach- 
ing at  a  trot,  he  looked  and  saw  the  car  Just 
starting  op  a  block,  180  feet,  away. 

3.  Street  railroads  ®=>g9(i2)— Cootlaued  look- 
ing held  annecessar^. 

PlaintifF,  when  his  horse  was  15  feet  from 
a  street  railroad,  approaching  it  at  a  speed 
of  from  6  to  8  miles  ah  hoar,  having  looked 
and  seen  a  car  just  starting  np  180  feet  away, 
was  not  required  to  contfame  to  look  for  it 
as  he  crossed. 

3.  Street  railroads  «3=>g8<  12)— Driver  act  oeo- 
llgent  )n  ening  In  emergeaoy, 

A  driver  of  a  team  getting  In  a  position  ot 
peril  at  a  street  railroad  crossing,  on  accoont 
of  the  company's  negligence,  was  not  guilty  of 
contributory  uegUgenee  fai  trying  to  escape, 
though  ening  in  a  matter  of  judgment  in  so 
doing. 

4.  Trial  ^=»232(3)'-CoaelusIOB  of  Instrsotion 
M  ooatrlliatory  negllgeaee  as  to  venHot  beld 
■et  nlsleadlag. 

The  jnry  having  been  told  what  facts  It 
was  neoessary  for  them  to  find  to  give  verdict 
for  plaintiff,  the  conclusion  of  an  instnietifHi 
m  contribotory  ne^ence,  that,  unless,  de- 
fendant pm^es  one  of  the  claimed  acts  of  con- 
-tributory  negligence,  their  "verdict"  will  be 


against  defendant  on 

sidered  misleading,  b 
imderBtood  to  mean 
should  find  plaintiff  z 
netflgen^ 

Appeal  firom  St. 
Granville  Hogan,  Jv 
"Not  to  be  offldal 

Action  by  Arch  H< 
his  next  trl^d.  Will 
the  United  Railways 
Judgment  for  plaint 
peals.  Affirmed. 

Qiarles  W.  Bates, ' 
W.  Hurt;  an  ef  St 

W.  H.  Dot^aaa, 
spondent 

NIPPER,  O,  This 
ages  tbr  personal  in 
been  sustained  by  pla 
years  of  age,  while  t 
was  riding  collided  y 
street  cars,  at  a  stre 
of  St  Louis.  Plalntlfl 
Audubon  avenue.  Tb 
the  intersection  of  . 
Euclid  avenue.  End 
and  south.  Defendai 
track  running  north  , 
avenue. 

Plaintiff,  on  direct 
that  the  collision  occi 
o'clock  In  the  momli 
cember,  1917,  and  thi 
light  and  the  street  lit 
off.  While  driving  we 
and  when  his  horses  1 
15  feet  of  the  east  n 
track,  which  Is  the  e 
car  coming  north,  one 
taoce  of  about  180  ft 
says  the  car  was  "si 
driving  about  5  miles 
ued  at  this  rate  with< 
until  his  horse's  head 
rail  of  the  nortb-bounc 
car  was  being  operal 
for  the  second  time,  a 
90  feet  away,  coming 
of  speed  whldi  he  estli 
an  hour.  He  then  wh 
effort  to  get  across  th 
end  of  the  car  struck 
milk  wagon  which  he 
had  crossed  the  east  ti 

On  crosB^xaminatioi 
driving  hia  horse  In  a  1 
a  point  one  tAock  east 
point  where  the  coUIsi 
point  we  copy  from  the 

"Q.  Where  did  you  i 

At  Taylor. 
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"Q.  How  far  is  that  east  of  EacUd?  A.  Out 
Uock. 

■'Q.  One  block.  Now,  waa  your  horse  trot- 
ting all  the  way  from  Taylor?  A.  Well,  yea. 

"Q.  A  good  Btiff  trot?  A.  Well,  no;  Jut  a 
medium  trot. 

"Q.  A  medium  trot  Waa  he  trotting  what 
you  pasaed  tht  buOding  line  on  BudidT  A.  <& 
Euclid? 

"Q.  Tea.  A.  Yea;  I  ahored  him  up  to  get 
acroaa  the  tracks. 

"Q.  No;  I  am  talking  now — do  you  under- 
Btand  what  I  mean  by  the  building  line~the 
east  building  line  on  Euclid— do  you  under* 
stand  what  I  mean  by  that?  A.  Yes. 

"Q.  Now.  as  your  borae'a  head  paaaed  that 
caat  building  line,  coming  west,  waa  ht  oa  a 
trot?  A.  Yea,  rir. 

"Q.  And  X  understood  you  to  say  that  whan 
hia  head  waa  16  feet  away  from  the  east  rail 
of  the  Qorth-bound  tracks  that  you  looked  south 
and  saw  a  street  car?   A.  Yes. 

"Q.  And  your  horse  was  BtQl  on  a  trot?  A. 
Yea. 

"Q.  AboQt  the  aame  trot?  A.  Jnat  trotting 
along  alow. 

"Q.  Waa  he  in  about  the  aame  kind  of  trot 
yon  came  down  from  Taylor?  A.  Yaa. 

"Q.  Now,  yon  didn't  look  again  before  your 
horae  got  within  a  reasonable  distance  of  the 
track,  did  you?  A.  When  my  horse  got  to  the 
tracks  I  looked  again  and  saw  the  car,  and  it 
was  getting  pretty  close. 

"Q.  How  far  was  your  horse's  head  away 
from  the  tracks  when  you  looked  and  saw  thia 
car  coming?  A.  It  was—when  I  firat  aaw  the 
car? 

"Q.  No;  I  have  reference  to  the  second  time. 
How  far  eaat-  A.  (interrupting).  The  horse's 
bead  waa  anterlng  the  track. 

"Q.  Just  about  to  go  over  the  tracka?  A. 
No;   the  north-bound  tracks. 

"Q.  I  mean,  Just  about  to  go  over  the  eaat 
ran  of  the  north-bound  track?  A.  Yea- 

*'Q.  Between  the  time  you  looked  the  firat 
time  and  that  time,  yon  hadn't  lookad  to  aee 
where  the  car  was?   A.  No.  . 

"Q.  Bat  when  you  did  look  up  at  that  time, 
you  say  the  car  was  very  near  you?  A.  Wdl, 
it  waa  About  80  or  90  feet. 

"Q.  About  80  or  90  feet;  and  coming  be- 
tween 20  and  SO  miles  an  hour?  A.  Yes,  sir. 

"Q.  Your  Iforse  was  going  too  faat  to  stop, 
so  you  tried  to  whip  him  across,  is  that  it? 
A.  Well,  there  was  no  way  to  turn  bad.  I  had 
to  go  on  acroBB. 

"Q.  You  couldn't  atop  your  horse?  A.  I 
could  have  stopped  and  got  the  horse's  head  on 
the  track. 

"Q.  Yon  couldn't  stop  and  keep  your  horae 
oft  the  tradk?  A.  No,  air. 

"Q.  And  you  were  going  too  fast  to  turn 
to  the  north?  A.  I  3idn*t  aim  to  turn  north. 

"Q.  I  say,  the  only  way  you  thought  you  could 
get  out  of  the  difficulty  was  by  whipping  your 
horse  up  and  going  acroaa?  A.  Going  on 
across. 

*'Q.  And  that  waa  occasioned  by  the  fact 
that  horse  waa  trotting  wlien  he  readied  the 
eaat  rail  of  the  north-bound  tradca?  A.  Yea." 

After  he  wliipped  his  horse,  when  he  got 
into  a  position  of  peril,  he  says  the  horse 


broke  turn  a  trot  into  a  gallop-  No  otlier 
witneaa  testified  for  plaintiff  as  to  what 
took  place  at  any  time  prior  to  the  time  the 
street  car  struck  the  wagon.  One  witness 
testified  for  plaintiff  that  the  street  car,  at 
the  time  and  place  in  questitm.  bad  it  been 
going  at  the  rate  ct  15  miles  per  bout,  could 
have  been  stopped  within  a  distance  of  45 
feet 

The  negligenoe  on  which  the  case  went  to 
the  Jtiry,  knd  upon  which  plaintiff  relied  for 
recovery,  was  the  failure  of  the  defendant 
to  observe  speed  ordinance  of  the  city 
of  St  Louis  prodding  that  street  cars  should 
not  run  at  more  than  15  miles  an  hour  at 
the  point  where  the  collision  occarred. 
Plaintiff  recovered  Jadgmait  for  fSOO,  and 
d^endant  appeals. 

Several  witnesses  testified  tor  the  d^tend- 
ant,  and  the  evidence  of  all  these  witnesses 
was  to  the  effect  that  plaintiff  was  driving 
hi»  horse  at  a  trot  as  he  approatdied  the 
crossing  and  never  halted  at  any  time  until 
he  was  struck,  and  that  the  motorman  made 
every  effort  to  stop  the  car  afto-  It  was 
apparrait  that  plaintiff  was  going  npoa  Ote 
track. 

[1]  The  first  question  with  which  we  have 
to  deal  in  this  case  is  whether  or  not  plain- 
tiff shoald  be  declared  guilty  of  cratritratory 
n^llgence  as  a  matter  of  law.  It  would 
acvear  from  this  testlmmy,  giving;  to  it 
the  most  favorable  ocmatraction  leaaonaUe 
for  plalntlfTs  benefit,  that  plaintlfl,  whether 
going  0  miles  an  hour  or  8  miles  an  hour, 
saw  Alls  street  car  180  fleet  aw^  when  hla 
horsed  head  was  15  feet  from  the  track.  At 
that  time  he  could  have  stopped  his  hww 
and  averted  the  injury.  But  plaintiff  sarB 
that  the  car  was  Just  starting  at  the  next 
comer  south  of  him,  me  Mode  avray.  Tnv- 
eling  at  the  rate  of  speed  the  horse  was 
traveling,  it  was  mly  a  questfoa  of  a  verr 
few  seconds  until  be  could  cross  over  the 
15  feet  of  qmce  and  across  the  trade.  As 
stated,  the  street  car  had  Host  started  one 
block,  or  180  feet;  away.  When  be  looked 
again  be  had  covered  the  distance  of  15 
feet,  and  the  street  car  had  oov«ed  a 
distance  of  80  or  90  feet,  and  had  Inoeesed 
Its  speed  to  20  or  SO  miles  an  hour,  it  we 
ccmslder  his  testimony;  and  the  Jury  had 
the  right  to  believe  or  disbelieve  hia  state- 
ments. We  do  not  think  it  could  be  said 
that  plaintiff,  under  the  dtcnmstanoe^  nrast 
antldpate  that  the  ^eed  of  ttm  car  Is  like- 
ly to  be  Increased  to  SO  miles  an  boor  beCon 
it  readies  the  next  crossings-one  blo<^  away. 
If  plaintiff  had  observed  the  speed  of  the 
car  at  the  time  he  was  15  feet  from  tht> 
track,  and  had  at  that  time  noted  that  it 
was  traveling  at  20  or  30  miles  an  hour,  or 
If  be  had  not  locked  at  all  until  he  had 
driven  onto  the  tradt,  we  would  be  confroot- 
ed  with  an  entirely  different  nttnatioD. 

In  Costello  v.  TTnlted  Railways  Co.,  213 
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W.  179,  a  ease  relied  opon  by  defendant, 
tbls  court  held  plaintiff  gnUty  of  contribu- 
tory ne^gesice  as  a  matter  of  law,  because 
the  idalntiff  Oiere  never  looked  for  the  ap- 
proach of  a  car  until  his  horse's  head  was 
on  the  track.  In  this  case  plaintiff  did  look 
wh«i  his  horse  was  wlQiln  15  taet  ci  the 
track,  gofaig  at  a  rate  of  apead  of  from  6  to  8 
miles  an  hoar,  and  as  his  wagon  had  almost 
paaaed  to  a  position  ct  safety,  when  the  rear 
aid  of  the  wajjjCa  was  atroek  1^  ttie  weat 
part  of  the  front  of  the  car.  It  la  evident 
that  if  the  street  car  bad  been  nmnins  at  a 
rate  of  qieed  within  the  ordinance,  plaintiff 
would  have  been  in  a  position  of  safety,  and 
have  safsiy  passed  over  ths  tracks.  Under 
sndt  drcomstancea  plaintiff's  contributory 
negligence  becones  a  question  for  the  con- 
sideratkm  of  the  Jnry.  Straudum  v.  Metro- 
poUtan  Street  a  Co.,  282  Mo.  S87.  135  S. 
W.  14. 

[S]  Plaintiff,  having  looked  when  he  was 
within  15  feet  of  tiie  trac^  and  travdiinff 
at  a  rate  of  speed  of  from  6  to  8  mllea  an 
boor,  and  seeing  the  car  and  observing  fliat 
it  was  Just  startlnE;  would  not,  under  such 
facts,  be  required  to  oontlnue  to  look.  See 
SQegler  T.  United  Railways  Co.,  220  S.  W. 
1016. 

[I]  Aad  If  plaintiff  got  into  a  position  of 
peril  on  account  at  defendanfa  netfigenos, 
he  Aonld  not  be  held  gnlUy  of  contributory 
negUgexm  In  tryli«  to  escape,  even  though 
he  errs  In  a  matter  of  judgment  In  dobig  ao. 
Franked  t.  Hndaon,  271  Mo.  405,  196  &  W. 
1121. 

[4]  It  is  next  urged  that  the  court  ored 
in  giving  Instruction  No.  2  on  tiie  question 
of  the  plaintiff's  contributory  neellgence. 
This  Instruction  told  the  Jury  that  the  an- 
swer set  up  the  plea,  as  a  defease  to  ploin- 
tUTs  actum,  that  plaintiff  himself  was  gullfy 
of  negligaice  in  driving  toward  and  onto 
tbe  street  railway  tracks  without  looking 
and  listening,  and  In  close  and  dangerous 
proximity  to  a  moving  street  car  without 
any  lights  on  his  wagon,  and  at  a  high  and 
dangerous  rate  (A  vpeeA,  but  that  the  bur- 
den was  on  defendant  to  prove  tiiat  the 
platntlfl  was  guilty  of  one  or  more  of  such 
acts  that  directiy  contributed  to  cause  his 
injury,  "and  unless  the  defiendant  does  prove 
to  your  satisfaction  1^  ths  greater  W^t 
or  preponderance  of  the  evidence  tikat  the 
plaintifl  was  guilty  of  one  or  more  of  such 
acta  of  negligence  which  directly  contribut- 
ed to  cause  his  injury,  then  your  verdict  will 
be  against  the  d^endant  cn  its  ^ea  of  om- 
tribotory  negligence."  The  portion  of  the 
Instruction  objected  to  la,  "tiien  your  verdict 
vrfll  be  against  the  defendant  on  its  plea  of 
oontrilmtory  ne^lgoaco." 

An  instrnctim  somewhat  similar  was  criti- 
cised by  this  court  in  Rosemanh  v.  United 
BaUways  Co.  of  fit.  ZiOvis,  m  Mo.  App. 


337.  194  S.  W.  lOSa  The  criticism  dlxected 
against  It  was  that  It  required  the  Jury  to 
find  more  than  one  verdict  It  will  be  ob- 
served In  tbe  Rosemann  Case  that  the  Mai 
court  had  sustained  defendant's  motion  for 
a  new  trial  on  the  ground  that  It  had  erred 
in  refn^g  two  Instructions  asked  by  tbe 
defendant,  and  on  the  additional  ground 
tliat  the  verdict  was  excessive.  Tbe  Instrac- 
tkms  there  criticised  were  withdrawal  la- 
Btructions  offered  by  the  defendant,  with- 
drawing curtain  assignments  netfigenoe 
set  out  in  the  petition.  The  plaintiff  offered 
no  instructions.  Bach  of  the  withdrawal 
instmctlims  ofEered  by  tbe  doEendant  con- 
cluded with  the  words,  "yon  must  rMum  a' 
Tndict  fbr  defendant  as  to  said  asslgmnent 
of  negligmcft."  This  court  held  there  was 
no  error  in  refusing  these  Instructions  In 
this  ffffm,  and  stated  such  instructions  were 
subject  to  criticism  because  tbe  Jury  returns 
but  one  verdict  In  a  caae,  and  tbwe  Instnic- 
tions,  had  they  been  given,  ,  ml^t  bave  led 
the  Jury  to  believe  they  were  to  return  sev- 
eral different  verdicts.  The  action  of  tiie 
trial  court,  bowery,  was  affirmed  cm  the 
ground  that  tbe  verdict  was  excestive. 

We  are  cf  the  opinion,  tn  this  case,  tbat 
tbe  jury  could  not  have  been  misled  1^  tiie 
giving  of  this  instruction  in  IMb  form.  The 
Jury  bad  been  told  In  jdainturs  instructlott 
Na  1  what  fkcts  were  necessary  for  them 
to  find  In  order  to  find  a  verdict  for  idaln- 
tiff.  Instruction  No.  2  told  tbe  Jury  what  tiie 
defOnse  In  the  case  was,  and  that  tbe  burden 
was  on  the  dtfendant  to  i«ove  contributory 
negUgeoca;  imd  the  concluding  part  of  said 
instruction,  wbldt  is  crltidied  by  appellant, 
we  think  would  be  understood  by  the  Jury  to 
mean  merely  that,  unless  tiie  defendant  had 
proved  that  pUUntiff  was  guilty  of  one  or 
more  of  the  acts  of  contributory  n^^Igttce 
set  out  in  tbe  answer,  then  plaintiff  was  not 
giUlty  of  GcmtrUmtory  negligrace,  and  tbe 
Jury  should  not  And  him  guilty  thereof. 

The  instsucfiUn  condeanned  in  the  case  of 
Missouri  Padflc  B.  Co.  t.  Carey,  188  Ark. 
668,  212  S.  W.  8%  Is  not  a  similar  taistruetlon 
eithw  In  Its  meaning  or  ooostructlon.  Uie 
Instruction  In  the  present  ease  is  not  a  modd, 
and  Is  unfortunate  worded,  but,  in  view  of 
what  has  bem  stated,  we  are  not  Inclined  to 
reverse  and  roaand  this  ease  aa  account  of 
this  aDegedorror. 

In  view  of  tbe  above  and  fbregolng,  tiie 
commissioner  recommoids  that  the  Jud^noit 
be  adlTmed^ 

PER  CURIAM.  The  foregohig  oftfhlon  of 
NIPFBR,  C,  la  adopted  as  the  opinion  of  the 
court. 

The  judgment  of  the  circuit  court  Is  ac- 
cordlnsdy  affirmed. 

ALLUN,  P.  J„  and  BECKER  and  DAUSS, 
concur, 


Digitized  by  Google 


916 


386  SOUTUWJflSTBBN  BBPOBIXB 


(Ma 


RABOK  MFG.  CO.  v.  AGRICULTURAL  INS. 
CO.  OF  WATERTOWN,  N,  Y. 
(Ns.  16825.) 

(St  Lonlfl  Oovrt  of  Appeals.   BfiRsonr).  Jan. 
8,  1922.  Behcaiing  Denied  Feb.  2,  1922.) 

1.  lauruM  «S9326(4)— Fire  iMUrar  charge- 
able with  kaowledga  of  prweaoe  of  artlolas 
oastanarlly  used  In  the  baslaess. 

An  insurer  issuing  poUc7  of  fire  bunrance 
on  the  machiner;,  eqaipment,  etCi,  of  a  cer- 
tain baetneBS,  ia  charfeable  witli  knowledge  of 
the  preseoce  of  auch  articleB  aa  are  cuBtomarily 
and  ueceeaarily  used  Id  that  basineae,  and 
wltere  the  policy  covered  a  paint  manufactor- 
*ing  eatablisbment  and  stock  in  trade  "incident 
or  necessary  to  the  bnsineBs,"  and  there  waa 
teatimony  that  naphtha  was  absolutely  essen- 
tial and  that  all  naphtha  was  more  icflamioable 
than  kerosene,  sudi  portion  of  the  policy  would 
control  as  agubist  a  danae  againat  the  keeping 
of  naphtha  or  prodncta  of  petroleum  mora  in- 
flammable than  kerosene. 

2.  Appeal  aad  error  «=9|033(S)— Alleged  oor- 
fllct  of  plalitira  iDstraoUoB  wltb  dafeadant** 
tastroetloo  heU  error  favorable  to  defeadaoL 

In  an  action  on  an  Insurance  policy,  in- 
struction for  plaintiff  that,  If  one  B.  was  de- 
fendant's agent,  and  he  had  been  tnformed  and 
knew  that  when  be  Issued  the  policy  plaintiff 
was  asing  naphtha  on  the  premises  in  manufac- 
turing paint,  then  auch  use  did  not  avoid  the 
policy,  if  in  conflict  with  defendant's  instruction, 
was  not  error  of  which  defendant  could  com- 
plain, in  that  the  plaintiff,  by  sndi  instruction 
and  by  offering  proof  to  establiiA  the  fact  that 
said  B.  represented  the  insurance  company, 
assumed  a  greater  burden  than  waa  required, 
so  that  the  error  was  In  favor  of  defendant. 

3.  Appeal  aad  error  <^I7I(I)— Deolslon  on 
appeal  held  not  on  differeot  theory  thaa  be- 
low, bat  merely  with  omlstloa  of  an  dement. 

Where  plaintiff  sued  to  recover  on  a  fire 
policy  on  Its  paint  businesa,  on  the  theory  that 
tiie  insurer  was  chargeable  witb  the  knowledge 
of  the  agent  that  plaintiff  kept  naphtha  on  the 
premises  as  a  necessary  ingredient  of  Its  prod- 
uct, deciding  the  case  on  appeal  on  the  theory 
tiiat  the  insurer  waa  chargeable  with  knowl- 
edge on  the  theory  that  it  must  know  of  ar- 
tides  customarily  and  necessarily  used  in  the 
business  fusnred,  without  deddiiv  the  ques- 
tion of  agency,  was  not  departing  from  the 
theory  below,  but  merely  the  omission  of  an 
element. 

4.  Insuranoe  «=s>668(l)— Quastloa  of  voxatloas 
refusal  to  pay  held  for  the  Jury. 

The  question  of  insurer's  vexatious  re- 
fusal to  pay  loss  on  a  fire  policy,  Aeld,  in  view 
of  the  evidence,  to  have  been  property  submit- 
ted to  the  jury. 

5.  Appoa]  and  error  ^1033(9)— dory's  allow- 
anoe  of  attorney's  fees  against  Insurer,  with- 
out  allowing  for  vexatious  dtlay,  bald  not 
error  of  which  Insurer  coald  eomplalH. 

Where  there  was  evidence  authorizing  sub- 
mission to  the  jury  of  the  question  of  insurer's 
liability  for  attorney's  fees  and  vexatioua  re- 


fusal to  pay,  and  the  |ary  did  not  allow  for 
vexatious  delay,  but  did  allow  for  attomcya 
feea,  insurer  oonid  not  complain. 

Aiipeol  tnm  St  Louia  Cireiilt  Goart: 
Frank  Landwebr,  Judge. 

Action  by  the  Rabok  Manufacturing  Com- 
pany against  the  Agricultural  Insuranoe 
Company  of  Watertown,  N.  T.  Judgm^t  for 
plaintiff,  and  defeodant  ampeala.  AfBmied. 

Leatay  &  Saundera,  of  8t  Louis,  ft»r  mofA- 
lant 

Abbott,  FaunfIero7>  CoUen  ft  Edwaida;  of 
St  Loula^  for  respondent 

MIPPBB,  a  This  is  an  actlOD  to  zeoovw 
on  a  flre  Insomnce  poilcs.  Plaintiff  recor- 
ered  Judgment  for  tUBOO  and  interest  wltb 
$200  for  attorn^  fees,  and  notblngr  for  tcz- 
atiouB  delay.  The  policy  covered  macblnerTt 
equipment,  appliances,  dynamos,  furniture, 
and  flxtttxes,  and  an  <^ee  equipment  and  ail 
improvements  made  to  the  building,  and — 

"stock  in  trade,  consistiog  principally  of  paints, 
dry  or  In  oil,  paint  pigments,  oils,  minerala, 
colors,  manufactured,  unmanufactured,  and  in 
the  process  of  manofacture,  and  all  matcriala 
and  suppUes  used  in  and  ft^  the  manneaecnre. 
storage,  shipping,  paddng,  and  sale  thereof; 
on  barrda,  drums,  cans,  boxes,  statiooiery  and 
advertising  matter,  and  all  other  merchandiae 
and  materials  constituting  their  atoek  in  trade 
and  inciimt  or  neceuary  to  the  ftmiaose  M 
oonductod  by  Ifccm."  (Italics.) 

This  policy  also  contained  the  follcming 

"work  and  materials  clause:" 

"Permission  granted  for  the  nse  of  the  prem- 
ises as  stated  above  and  for  other  purposes  not 
any  more  hazardous,  and  when  not  in  violation 
of  any  law,  statute,  or  municipal  restriction,  to 
keep  and  use  all  artielea  and  materials  nsnal 
to  the  business  conducted  therehi,  but  the  use, 
handUng,  or  storing  of  benrine,  htamtila,  csl- 
'cium  carbide,  dynamite,  ether,  fireworks,  gmao- 
Une,  Greek  fire,  gunpowder  exceeding  tw^tj- 
five  (26)  pounds  in  quantity,  naphtha,  nitrogly- 
cerin, or  other  explosives,  pbosphoma,  petro- 
leum, or  any  of  its  produ^  of  greater  inflam- 
mability than  kerosene  oil  of  the  le^  atandarfl 
is  prohibited  unless  a  spedfic  permit  i«  at- 
tadied  hereto." 

It  Is  also  provided  tbat  tiie  policy  Aboold 
be  void,  unless  othmrise  inwided  by  agree- 
ment indorsed  th«e<m  or  added  thereto— 

*****  U  (any  naage  or  enatom  of  trade 
or  manufacture  to  the  contrary  notvitbstand- 
ing),  tiiere  be  kept  used,  or  allowed  tm  Ike 
above-described  premises  •  «  •  Twphtha 
*  *  *  or  other  sxploaiTea,  phosphoraa,  or 
petroleum,  or  any  of  ita  products  of  greater 
inflammability  than  kerosene  idL  *  *  * " 

The  policy  in  question  was  secntvd  and 
written  by  an  insurance  broker  named  Ber^ 
ry.  Plaintiff  ctmtends  th^t  Berry  was  acthtg 
as  agent  of  the  Insurance  company,  and  de- 


^For  other  caM  m*  sum  topic  and  KET-NUHBBR  la  aU  Key-NumlMred  DIgeiU  aad  IndsiM 


Digitized  by  Google 


BABOK'  MVa.  00.  v.  AGRlCUVrVRAXi  INS.  00. 
(I»  &w.) 


917 


tendaut  contends  that  be  was  acting  as  agent 
of  tbe  plaintiff.  We  shall  not  set  ont  In  detail 
the  testimony  with  respect  to  Berry's  con- 
nection with  tills  transaction,  for  In  our  Tiew 
of  the  case,  as  wtll  hereafter  appear.  It  Is 
Immaterial  as  to  whom  Berry  represented. 

Defendant  contends  fliat  the  keeping  of 
oajAtha  on  the  premises  being  conceded,  and 
ItMng  further  ocmceded  that  sncb  was  more 
inflammable  than  keroame,  the  pcdlcy  was 
tber^y  rmdered  Told.  Complaint  is  also 
made  as  to  the  glTlng  of  certain  Instmetions, 
and  tlie  sahmlsdon  to  the  Jury  of  the  qne»* 
tlon  of  rexatloos  refusal  to  pay. 

[1]  TbB  erldenoe  shows  omclnslT^  that 
naphtha  vas  kq^  od  the  praniseain  qnestlM^ 
and  used  In  tttemannfacbue  of  the  paint  man- 
ufactured and  used  by  the  plaintiff  company. 
OAe  testimony  also  disddses  that  aU  naphtha, 
whether  designated  as  deodonms  naiAtha, 
henry  naphtha,  terrebentln^  or  teadae,  Is  more 
InflanmaUe  than  kerosene.  There  was  sab- 
stantlal  testimony  tending  to  show  that  uapb* 
tha,  in  some  form,  was  used  In  80  per  cent, 
of  the  paint  mannfacturlng  estabUsltments  of 
St  Louis  and  was  nniTersaUy  used  by  all 
concerns  manutacturii^  the  character  of 
paint  manufactured  by  the  plaintiff  company. 
It  is  the  general  rule  of  construction  In  pol- 
icies of  this  kind  that  tbe  insurer  Is  charge- 
able with  knowledge  of  the  presence  of  such 
articles  as  are  customarily  and  necessarily 
vsed  in  the  business  insmred;  this  on  tbe 
theory  that  tbe  description  of  tbe  Insured 
property  amounts  to  a  omsent  to  keeping  the 
customary  articles  used  therein.  Archer 
Insurance  Co.,  43  Ho.  434;  Niagara  F.  Ins. 
Co.  T.  De  Graff,  12  Mich.  124 ;  Toeh  t.  Home 
Mutual  Ins.  Co.,  Ill  Gal.  503, 44  Pac.  189,  34 
I>.  fi.  A.  857;  Pindar  t.  Ktitfft  County  F.  Ins. 
Co.,  36  N.  Y.  648,  93  Am.  Dec.  544;  McClure 
r.  Mutttal  F.  Ins.  Co.,  242  Pa.  59,  88  Atl.  921, 
48  L.  B.  A.  (N.  S.)  1221;  Traders'  Ins.  Co.  t. 
Dobbins,  114  Tenn.  227,  86  S.  W.  S83;  Har- 
per T.  N.  T.  City  Ins.  Co.,  22  N.  T.  441;  Mas- 
«ott  T.  First  Nat  F.  Ins.  Co.,  69  Yt  U6,  37 
Atl.  206. 

It  will  be  noted  that  tbe  policy  In  this  case 
eorers  its  portion  of  t3ie  contanti  ot  a  paint 
manufacturing  establishment,  and  the  insur- 
ance covers  aU  materials  constituting  their 
stodk  ha  trade  and  *^ncident  or  necessary  to 
the  business  as  conducted  by  thttn."  There 
b^C  substantial  testimony  to  show  that 
naphtha  vas  absolutely  essential  in  the  coa- 
duct  of  idalntifrs  business,  an^  all  naphtha 
being  more  InflammaUe  than  kerosene,  this 
portion  of  tbe  poUcgr  nmst  be  held  to  govern. 
If  plalntlfl  used  any  naphflia.  It  was  more  In- 
flammable than  kerosene.  Tbe  face  of  the 
poUcy  Its^,  showing  the  kind  and  character 
of  business  Insured,  wonld  charge  defendant 
with  knowledge  tlut  plaintiff  was  using  naph- 
tha. apA,  as  heretctfora  stated,  all  nai^tha  be- 
ing of  a  greater  inflammability  than  kero- 


sene oil  of  the  legei.  standard,  It  would  make 
no  difference  what  particular  kind  of  naph- 
tha plaintiff  was  using.  The  question  as  to 
whether  or  not  the  broker  represented  Che 
insurance  company  so  as  'to  charge  it  with 
knowledge  that  plaintiff  was  using  niuAithA 
becomes  Important  only  in  such  cases  as 
Kenefiofc  v.  Norwich  Union  Fire  Insurance 
Sodety,  20S  Mo.  294,  103  S.  W.  9S7,  where 
the  assured  Is  keeping  on  the  premises  such 
articles  as  are  not  usually  kept  and  used  on 
the  premises  and  In  the  business  described 
in  the  policy  of  Inauranea,  See  Kings  Coun- 
ty F.  Ins.  Ca  Swlgert,  U  ni.  Aw  S80. 
Ixk  Boch  cases  It  would  be  material  who  ttm 
Iwoker  represented,  as  tending  to  show 
whether  there  was  any  waiver  of  the  provi- 
sions in  the  poUcy  with  reofpect  to  the  ke^ 
Ing  of  prohibited  artleleB. 

[1]  Dtfendant  contends  tluit  plalntUPs  In- 
stmctlcns  are  In  conflict  with  defoidant's  In- 
structkmsi  and  therefore  the  Judgment  should 
be  reversed.  Instmctlon  Ma  1  given  for  tbe 
plaintiff,  after  setting  <mt  eudi  facts  as  were 
necessary  to  entitle  plaintiff  to  recover,  con- 
cludes as  follows: 

•  •  •  And  if  you  further  believe  that  on 
said  date  W.  R.  Berry  was  the  agent  of  the  de- 
fendant, as  explained  and  defined  in  other  in- 
strucCions,  and  that  he  had  been  informed  and 
knew  before  and  at  the  time  be  issaed  llie  pol- 
icy that  plaintiff  was  asing  sach  grade  of 
naphtha  or  petrtdeom  products  in  manufactnr- 
ing  paint,  then  you  ere  inetructed  that  the  use 
of  naphtha,  or  such  petroleum  products,  did  not 
avoid  the  poliey,  and  your  verdict  should  be  for 
plataitiff." 

It  is  contended  that  this  portion  of  plain* 
tlCTs  instruction  conflicts  with  one  of  de- 
fendant's instructions.  But  If  such  were 
true,  It  would  not  be  reversible  error  In 
this  case,  because  idalntiff,  in  requesting  the 
above^oted  porUoa  ot  its  Instruction  No. 
1,  and  by  offering  prot^  seeking  to  establlsli 
the  fact  that  Berry  represented  the  insurance 
company,  assumed  a  greater  harden  than  It 
was  required  to  assume,  and  If  there  was 
error  mi  account  of  any  conflict  then  It  was 
error  In  favor  of  defendant  and  for  whldi 
defendant  cannot  cmnplaln. 

II]  PlalntUTfl  main  Instruction,  without 
the  portUm  set  o^  abare,  pceeenMd  all  the 
Issufls  necessary  to  entitle  It  to  recovor. 
This  Is  not  iiari^g  On  case  iq»a  a  different 
ttieory  than  that  «i  which  It  was  tried  in  the 
court  below,  but  upon  the  same  theory  with 
this  element  omitted. 

[4,  i]  As  to  tbe  questtou  eC  venttons  re- 
fusal to  pay,  and  the  alleged  cnor  of  the 
trial  court  In  submitttng  tha  questioit  of  dam- 
ages and  attorney's  fees  for  such,  we  think 
there  Is  sufficient  evidence  In  this  record  to 
make  this  a  question  for  the  jury. 

J.  F.  Fry,  wbo  was  vice  presldait  of  plain- 
tiff company,  testifled  that  when  be  took  up 
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the  matter  of  adjustment  with  Mr.  Fargo, 
the  adjuster  for  the  defendant,  and  made  de- 
mand on  him  for  payment,  he  (^i^o)  stated 
that  he  was  not  ready  to  settle;  fliat  be  had 
not  bem  near  the  plant  and  did  not  iDtmd  to 
go  near  it ;  and  that  "there  was  nothing  do- 
ing." The  adjuster  refused  to  take  np  the 
question  of  the  cause  of  the  fire,  or  to  ascer- 
tain the  ion  and  damage,  unless  plaintiff 
would  sign  a  nonwaiver  agreement.  We 
think,  when  all  these  facts  and  drcumstances 
an  taken  into  consideration,  that  it  made  a 
question  tor  tiie  consideration  of  the  Jury  as 
to  whether  or  not  defendant  was  liable  for 
attorney's  feea.  nie  jury  did  not  allow 
plalntUf  anyOilDff  for  vexatious  delay,  bot 
did  allov  9200  attorney's  fees.  We  are  not 
quite  aUfl  to  comprehnid  bow  the  jury  would 
aUow  one  without  tbe  otber;  yet  defendant 
cannot  complain  If  there  was  erideoce  tand- 
Ing  to  substantiate  such  finding  as  -to  dtber. 
NoB^Etoyalt7  Sboe  Ga  t.  Insuraace  Ok,  277 
Kb.  8W.  210  B.  W.  87. 

The  commiosioner  recommends  that  tbe 
Judgment  be  affirmed. 

FBR  CUBIAU.  The  foregoing  oplnloB  of 
NIPPER,  CL»  is  sdcvted  as  the  oplitfon  of  the 
coort 

The  Judgment  of  Oie  dronlt  eourt  Is  ais 
cordlngiy  affirmed. 

AliLEN,  P.  J.,  and  BBCEBR  and  DAUBS, 
JJ.,  concur. 


RABOK  MFG.  CO.  v.  SCOTTISH  UNION  4 
NATIONAL  INS.  CO.  OF  EDINBURG, 
SCOTLAND.    (No.  16580.) 

(Bt  Louis  Court  of  Appeals.  Missouri.  Not. 
8,  1021.    Behearin^  Denied  Feb.  2.  1922.) 

1.  iBsnraaco  «=»668(4>  —  Whether  ase  of 
aphtha  by  manufaoturer  of  palat  volM 
policy  OB  equipment  held  for  tha  Jury. 

In  an  action  on  a  fire  insurance  policy 
cOTericg  tbe  equipment  and  stock  is  trade,  etc., 
of  a  iiaiDt  manofacturing  company,  containing  a 
clause  against  keeping  of  naphtha  on  the  prem- 
isefl,  the  question  whether  such  keeping  void- 
ed  tbe  policy  held  property  snbmitted  to  the 
jury,  in  view  of  evidence  as  to  tbe  customary 
and  necessary  use  of  the  naphtha  as  an  ingredi- 
ent of  defendant's  prodnct  neceBsarily  within 
the  knowledge  of  Insurer. 

2.  lasoraaoe  «=3iS&--Centents  of  rMer  to  be 
ooastned  as  writtea  though  la  faot  printed. 

The  mie  that  tbe  written  portion  of  a  pol- 
icy will  prevail  where  conflicting  with  printed 
portion  applies  to  the  provisions  of  a  rider  at- 
tached to  the  policy,  which  was  mads  out  after 
conference  between  the  parties  and  with  ref- 
erence to  the  particular  policy  and  business  in- 
sured, though  such  rider  was  In  fact  in  print. 


3.  Isssrasoo  «3»3a6{4)— lasaror  keM  ekarfo- 
ahle  with  ksowledg*  that  palat  siasafaetnr- 
ers  kept  sapbtlia  as  preailsas. 

Where  poliey  on  stock,  equipment,  ete^  of 
a  paint  manufacturer's  establishment  forbid 
keeping  naphtlia  or  products  of  petroleum  more 
inflammable  than  kerosene,  insurer  conld  not 
escape  being  charged  with  knowledge  tJiat 
naphtha  was  a  customary  and  necessary  in- 
gredient of  insured's  prodnct  by  the  Introduc- 
tion of  evidence  of  use  of  "heavy"  naphtiw  in 
the  manufacture  of  paints  of  less  inflammaMl- 
ity  than  ordiDary  "light"  or  "straight"  naphtha, 
where  the  evidence  also  showed  that  all  sadi 
naphtha  was  of  greater  degree  of  inflamma- 
Ullty  than  kerosene. 

4.  Appeal  ud  •mar  ^1064(1)— IsstmeUeM 
oa  aoeney  hold  inrailast  where  plalstW 
wrad  was  entitled  1e  reeever  Isdepsedsst  sf 
ttteery  of  sffeeoy. 

'Where  an  Inaared  was  entltted  to  rceover 
oa  the  theory  that  defendant  fnanrer  -was 
chargeable  with  knoiriedge  that  inflammahle 
protecta  were  custtHnarily  kept  in  aoch  plants 
aa  were  Insnred,  independent  of  the  theory  of 
the  agency  of  ^e  one  writing  the  poliCTf  in- 
stmetions  on  theory  of  agmey  were  hann- 
1ns. 

8.  lBtaraaoe^=»fl«8(l)— Ossatlea  ef  attereey* 
fees  and  vexatloas  refasal  to  pay  keld  prep- 
erfy  sabmltted  to  the  Jary. 

In  action  on  a  fire  insurance  poliey,  evi- 
dence that  the  adjuster  for  the  dtttendant  com- 
pany told  plaintdfT  that  he  was  not  at  Ubeitr 
to  take  np  tiie  adjustment  ajcqyt  la  eenaacttes 
irtth  a  Donwalver  agfowittt  pwnnitting  Un  to 
investigate  without  admitting  liabilitT,  and  ttiat 
he  did  refuse  to  investigate  because  plaintilT 
would  not  sign  such  waiver,  together  with  other 
evidence,  held  to  warrant  submission  to  the 
iary  ot  the  queetlon  as  to  insured's  UaURty  for 
attontey's  fees  sad  vexationa  refusal  te  pay. 

6.  Appeal  asd  error  «s»26l— Raaarks  eff  eeaa- 
sel  held  not  reviewable,  la  abssees  sf  exeap- 

tieo. 

In  an  action  on  an  insurance  policy  under 
which  there  had  been  a  fire,  with  consequent 
loss  of  life  of  an  officer  of  the  fnsored,  remarks 
of  plaintiff's  counsel  that  certain  fees,  expenses, 
etc..  if  aQowed  by  the  Jury,  would  go  to  the 
defendant  company  "and  to  the  widow  of  W." 
to  which  ohjectlmt  was  sustained,  and  the  far- 
ther remark  that  it  would  go  to  the  defendant 
company  "and  whoever  survived  W.,"  to  whidi 
tbe  court  sustained  objection  "as  to  the  ref- 
erence to  tbe  widow,"  were  not  ground  for 
reversal,  where  no  exception  waa  taken. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; Ernest  G.  Gantt,  Judge. 
"Not  to  be  offldally  published." 

Action  Uie  Rabok  Manufactm^v  Oom- 
pany  against  the  Scottlah  nnlwi  ft  NatloBal 
Insurance  Company  of  BdlnbiuK  Scodand. 
Judgmmt  tat  plelntifl;  and  defttodant  ap- 
peals. Affirmed. 


«i  SI  Till  otto  easas  see  suae  topic  and  KKY-NUMBEB  la  all  Key^oaaberst  DIgwts  aaS  ladoaaa 
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Leahy  ft  Saunders,  of  St.  Louis,  Clarence 
A.  Barnes,  of  Mexico,  Mo.,  and  Darld  W. 
Voyles,  of  St.  Louis,  tor  aiq>dlant. 

Abbott^  Faimneroy,  OnUeii  ft  Bdwarda,  of 
St  Loals,  for  respoDdait. 

BEGKBB,  J.  Tbe  plaintiff  company,  a 
cotporation  oigaged  In  the  manufacture  of 
paints  such  as  are  used  generally  tqr  rail- 
road companies,  recovered  a  jndsinant  below 
against  tbe  4eftndant  insnranoe  company  u> 
on  a  policy  of  fire  Insurance;  the  Jodipnent 
being  for  the  full  ftioe  of  the  policy  plus  10 
par  cent.  damagOH,  and  a  sum  alloved  as  at- 
tom^'s  tiBea  for  wrongful  and  voatlous  re- 
fusal to  pay.  Tbe  Insurance  r^ro^y  In  due 
course  brings  this  apveaL 

It  appears  that  the  plalntlfl  eonqiany,  prtor 
to  June  12,  1918.  carried  16  poUciea  of  fire 
Insurance,  afflp»gatlng  fl3,00^  upon  its 
personal  ivoperty.  Bach  at  Omu  poUdes 
was  of  tbe  kind  that  Is  designated  "blanket" 
ibrm  of  Insnrancsw  but  on  that  date,  In  order 
to  obtain  a  lower  premium  ntB,  plalntlfl  had 
the  form  of  its  several  poUctos  of  insurance 
changed  from  the  "blanlnt"  to  a  '^speciflc" 
form,  by  attaching  a  printed  rider  thereto 
which  provided  that  |S,7S0  of  the  Insurance 
specifically  covered  machinery^  equipment, 
and  flxtnres,  and  99,TO0  specUUy  covered 
its— 

"stock  In  trade,  consisting  principally  of  paint, 
dried  and  in  oil,  paint  pigments,  oUs,  minerals, 
colors,  manufactured,  anmanufsctured,  and  in 
the  process  of  manufacture,  and  all  materials 
and  sopplfes  used  in  and  fOr  the  manufacture, 
storage,  riiipvtag,  paddng,  and  sale  thereof; 
on  barrels,  dmms.  cans,  boxes,  stationery,  and 
adrertlshig  matter,  and  all  merdumdlse  and 
material  coostitating  their  tUtdt.  In  trade  and 
Incident  or  necessary  to  the  business  ss  eon- 
ducted  by  them.   *   *   • " 

Amongst  plaintiff's  said  policies  of  Insur- 
ance is  the  one  herein  sued  on  which  is  for 
$500  and  covers  Its  proportion  of  each  of  the 
said  two  geiwral  classifications  of  property 
insured. 

The  policy,  among  other  pro^slons,  con- 
talus  the  following: 

"Work  and  Materials  Clsnse. 

"Permission  granted  for  the  use  of  the  prem- 
ises as  stated  above  and  for  other  purposes 
not  any  more  hazardous,  and  when  not  In  vio- 
lation of  any  law,  statute,  or  mnnieipal 
Btrictfon,  to  keep  and  use  all  artides  and  ma- 
terials asual  to  the  bnsinese  eondneted  tiiere- 
in,  but  th»  use,  itH«MiH»g,  er  storing  of  hsBsIne, 
bmsele*  csldnm  carbida,  dynamite,  ether,  fire- 
worka,  gaaollne,  Greek  Are,  gunpowder  ezceed- 
ing  twenty-five  (25)  pounds  in  qoantlty,  naph- 
tha, nitroglycerine,  or  other  explosives,  pbos* 
phorus,  petroleum,  or  any  of  its  products  of 
greater  inflammability  than  kerosene  oQ  of  the 
legal  standard  is  prohibited  unless  a  specific 
permit  is  attached  hereto.  *  *  • 

*?nds  entire  poUoy,  unless  otherwise  provid- 


ed by  agreement  indorsed  hereon  or  added  here- 
to, shall  t>e  vmd,  *  *  *  or  If  (any  uaage  or 
cnstom  of  trade  or  manufacture  to  the  contrary 
notwithstanding)  there  be  kept,  need,  or  allowed 
on  the  above-described  pren^sea,  beudne,  ben- 
zole, dynamite,  ether,  fireworks,  gasoline,  Oreek 
fire,  gunpowder  exeeeding  twenty-five  pounds 
in  quantity,  naphtbs,  nltrogtycerlse,  or  other 
explosives,  phosphorus  or  petroleum  or  any  of 
its  products  of  greater  ioflsmmability  than 
kerosene  oil  of  the  United  States  standard 
(wbidi  last  may  be  used  for  lights  and  kept 
for  sale  according  to  law,  but  in  iiuantities  not 
exceeding  five  barrels,  provided  it  be  drawn 
and  lamps  filled  by  daylight  or  at  a  distance 
not  less  than  ten  feet  from  artlfidal  light)." 

Counsel  for  plaintiff  company  In  his  open* 
log  statemrat  to  the  jury,  and  In  fact 
throughout  the  case,  conceded  that  on  the 
29th  day  of  July,  1918,  the  date  on  which 
the  flre  loss  occurred,  the  plaintiff  was  us- 
ing naphtha  In  tbe  manufacture  of  Its  paint 
in  and  on  tbe  premises,  without  having  any 
permission  from  tbe  defendant  so  to  do  at- 
tached to  or  upon  said  policy  of  insurance; 
and  it  is  the  contention  of  the  defendant  be* 
low,  appellant  here,  that  the  use  of  naphtha 
in  tbe  manufacture  of  paint  is  a  violation 
of  the  contract  of  insurance  such  aa  to  ren- 
der the  policy  in  qoestion  null  and  void  and 
ot  no  effect 

The  appellant  contmds  that  the  learned 
trial  court  erred  in  refusing  to  direct  a  ver- 
dict for  defendant  on  the  opening  statement 
of  counsel  for  plaintiff  and  the  pleadings, 
and  at  the  close  of  plaintiff's  casc^  and  at 
the  dose  ot  all  ot  tbe  evidence.  To  dlqiMSs 
of  this  assignment  of  mor  it  is  necenary  to 
determine  wbetber  tbe  use  of  naphtha  by 
plalBtlff  IB  tbe  mannCactare  at  its  paluta 
rendered  de  pcUcy  In  questtoa  vMd. 

The  record  dlsdoeeo  that  the  plaintiff  man- 
nftftctmed  Its  paints  In  mUls  situated  In  the 
basenmit  at  the  bdUding  It  occupied ;  that 
there  wen  four  at  auch  ml  Us,  having  a  ca- 
pacity of  approximate  1,300  gallons  each. 
These  mills  were  large  round  tanks  made  of 
galvanised  Iron,  on  tbe  Inside  of  which  was 
certain  ma(diinery  wlildi  was  operat- 

ed lif  elsctrlc  power.  Oilsonlta  wu  placed 
at  tlw  bottnu  at  tbio  tanks  and  naphtha  was 
then  mn  into  tbe  tanks,  whieb  was  ground 
up  wMb  tti»  gUsndttt  bgr  a  — dwntcal  ino- 
ceaa. 

It  appears  that  the  lOalntlfl  nerer  kivt 
any  na^tha  in  tbe  baUdlng  except  in  tbe 
process  of  the  mannfaotiir*  ct  paint  When 
plaiBtlfl  received  its  ni^htfaa  bi  carloads 
tank  <aro,  it  was  unloaded  and  stored  In 
drums  on  the  sidewalk  outside  of  the  build* 
Ing  until  needed  in  tbe  manufacture  of  paint 
when  the  drums  were  rolled  onto  an  eleva- 
tor and  taken  to  the  first  floor  of  the  build- 
ing, where  the  naphtha  was  emptied  from 
the  drums  Into  a  big  funnel  into  tbe  mill 
in  which  paint  was  to  be  maonfaotured. 
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Sometimes  napbtba  was  obtained  from  local 
Institutions  In  St  Louis.  In  BUch  cases  the 
exact  amount  of  napbtba  tbat  was  required 
for  use  In  a  particular  mill  was  ordered  de- 
livered by  wagon,  and  the  napbtba  was  dls- 
cliarged  from  the  tank  wagon  directly  Into 
a  pipe  on  the  street  through  which  It  flowed 
Into  the  mllL 

On  ttie  day  of  the  fire  940  gallons  ot  naph- 
tha which  had  been  purchased  from  a  local 
concern  had  been  delivered  by  wagon  and 
ran  Into  mill  No.  2.  This  mill  was  In  opera- 
tion grinding  the  naphtha  and  ^Isonlte  when 
the  fire  occurred.  According  to  the  testi* 
mony  of  plalntlfTs  witnesses,  and  It  la  not 
contradicted,  this  mill  did  not  explode  or 
bum  up  at  the  time  of  the  fire,  and  its  con- 
tents were  afterwards  sold.  Xt  is  not  dis- 
puted that  in  the  course  of  the  fire  one  or 
more  explosions  occurred  and  that  two  peo- 
ple were  Ulled,  one  of  whrnn  was  the  jffesl- 
dent  of  the  plaintiff  company. 

Plaintiff  Introduced  testimony  tending  to 
show  that  the  use  of  naphtha  was  necessary 
and  essential  to  tiie  carryli^  on  of  its  busl- 
'ness,  and  that  naphtha  had  been  atenslve- 
ly  and  generally  used  In  ttie  dty  of  St 
Louis  and  elsewhere  In  the  manufacture  of 
paints  of  the  character  manufactured  by  tbe 
plaintiff  company.  And  J.  Will  Flnlay.  a 
witness  for  defendant,  testified  that  he  was 
superintendent  for  the  Waten  Pierce  Oil 
Corporation  at  St.  Txnils,  and  had  been  «i- 
gaged  m  the  oil  business  for  86  years ;  that 
he  is  famOIar  with  tiie  various  products  of 
petroleum  oil;  that  naphtha  Is  a  commer- 
cial product  of  petrdenm  oils  of  a  heavier 
Beaume  gravity  than  gasoline,  and  will  flash 
at  the  ordinary  room  temperature.  He  tes- 
tified that  tbe  flash  point  reiHresents  the  de- 
gree of  temperature  in  whldk  vapors  are 
present  In  sufficient  quantity  to  ignite  when 
a  light  or  flame  Is  applied.  He  further  tes- 
tified tbat  various  oil  companies  make  a  prod- 
uct commercially  known  as  "heavy"  naph- 
tha for  use  in  tbe  manufacture  of  paints 
and  varnishes;  this  so-called  "heavy"  naph- 
tha had  a  flash  point  varying  from  85  to 
101  degrees  temperature;  that  "heavy"  naph- 
tha has  a  greater  Infiammability  than  kero- 
sene of  tbe  legal  standard;  that  Inasmuch  as 
Interstate  Commerce  Commission  required 
a  triangular  red  label  to  be  attadied  to  any 
products  tbat  bad  a  flash  point  below  80  de- 
grees Fahrenheit  as  a  cantiou  against  light- 
ning or  flre  while  In  transit  the  various  oil 
companies  had  developed  the  "heavy"  naph- 
tha witti  a  flash  point  sufficienUy  high  tbat 
tbe  manufacturers  of  paint  could  use  It  with- 
out being  required  to  apply  such  label;  and 
that  his  company  sella  "heavy"  naphtha  to 
paint  factories  In  St  Loata  and  throughout 
the  Misstsslpid  Valley. 

This  witness  further  testified  that  both 
the  ordinary  naphtha,  which  has  a  flash 
point  «t  ordioaix  room  tanperatarcb  and 


heavy  napbtJUt  whldi  flashes  at  temperature 
of  86  to  101  degrees,  "are  naphtha,  but  of 
a  different  flash  point,  and  either  can  be 
used  in  the  mannfiaetore  of  paints."  And 
whw  asked  whethw  each  represents  the 
kind  <^  petroleum  products  that  are  fumi^ 
ed  by  oU  companies  to  paint  manufacturers 
throuj^out  the  United  States  and  are  used 
In  the  manufacture  of  paints,  he  answered: 

"As  are  specified. 

"Q.  And  they  are  gsnerally  aBd.vsDaOr  wed* 
by  paint  manufacturers  in  the  dty  «f  St  Lot^ 
and  elsewhere?  A.  Yes, 

"Q.  And  have  been  for  a  large  number  of 
yeara^  A.  Tes,  rir." 

[1]  In  light  of  tile  testimony  we  have  thus 
set  out  above,  we  are  clearly  of  the  i^inion 
that  the  learned  trial  court  iwoperly  submit- 
ted to  tbe  jury  the  question  as  to  whether 
the  use  of  naphtha  by  idalntlff  In  the  mami- 
facture  of  Its  paint  voided  the  policy.  la 
arriving  at  this  conclusion  we  are  not  un- 
mindful of  the  fact  that  there  is  an  incon- 
sistency between  certain  of  the  general  claw 
ee  of  the  policy  of  Insurance  and  the  daoae 
in  tiie  policy  which  specifically  enumeratea 
the  property  to  be  covered  by  this  particular 
policy. 

[2]  Because  ot  these  clauses  which  clearly 
contradict  each  other  and  are  not  capable  of  a 
reasonable  construction  when  read  togethn 
so  as  to  give  effect  to  both,  we  apply  the 
rule  (which  needs  no  citation  of  autbority), 
with  refer^ice  to  insurance  policies,  that, 
where  there  is  any  material  conflict  betweai 
tbe  writttti  and  printed  portions  of  tbe  vdli- 
cy,  the  written  portion  prevails. 

While  It  is  true  Chat  In  the  Instant  ease 
the  description  of  tbe  proirerty  covered  by 
the  policy  was  in  fact  printed  upon  a  slip 
and  attached  as  a  rider  to  the  policy,  it  was, 
in  effect,  the  only  portion  of  the  policy  which 
was  especially  prepared  to  fit  the  particular 
case ;  tbe  remainder  of  the  policy  being  the 
general  standard  stock  form  of  Insurance 
policy  prepared  by  the  defendant  to  be  used 
as  the  underlying  basla  of  Ua  contracts  ot 
flre  insurance. 

Tbe  testimony  Is  uncontradicted  that  that 
part  of  the  policy  which  describes  the  prop- 
erty Insured  was  especially  prepared  with  a 
view  tbat  It  shotild  amply  and  fully  em- 
brace all  the  specific  property  to  be  covered 
by  this  particular  policy ;  that  it  was  gott»i 
up  by  the  person  soliciting  the  insurance  aft- 
er consultation  with  the  president  of  the 
plaintiff  company;  that  It  was  reduced  to 
typewriting  and  submitted  to  the  presldnt 
of  the  plaintiff  company  for  his  ai^roval: 
that  one  or  two  corrections  were  made  fn  the 
wording;  that  the  Insurance  solicitor  titen 
had  the  matter  printed  In  the  form  of  a 
rider  to  be  attached  to  each  of  the  16  policies 
of  Insurance  which  made  up  the  total  f 13,500- 
of  flre  i«Mt>^iMi»  carried  1^  the  plaintiff  .eom- 
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pany.  The  fact  that  upon  this  same  rider 
Bome  six  or  eight  additional  clauses  were 
printed  Is  of  no  moment,  In  tliat  according 
to  the  testimony  these  additional  clauses 
were  the  usual  Missouri  uniform  clauses, 
customarily  made  iiart  of  contracts  of  Are 
insurance  written  In  the  state  of  Missouri, 
among  them  being  the  "work  and  materials" 
clause  which  we  have  set  out  above.  In 
•other  words,  the  description  of  the  property 
insured  as  set  out  In  this  rider  Is  equivalent 
to  what  in  the  adjudicated  cases  is  advert- 
ed, to  as  the  "written  in"  portion  of  the  poli- 
cy, as  ^stinguished  from  the  "printed" 
portion.  The  fact  that  in  this  particular 
Instance  the  description  of  the  flpecific  prop- 
erty to  be  covered  by  the  policy  in  question 
agreed  upon  between  the  Insured  and  the 
insurer  was  afterwards  gotten  up  In  printed 
form  and  attached  as  a  rider  to  the  policy 
Itself  does  not,  in  our  view,  change  the  rule. 
We  are  therefore  of  the  opinion,  and  so 
hold,  that  when  defendant  agreed  upon  the 
form  for  describing  the  specific  property  to 
be  covered  by  this  particular  policy  and  at- 
tached same  to  and  made  it  part  of  the  poli- 
cy. It,  in  legal  contemplation,  became  the 
♦*wrlttai'*  portion  of  the  policy,  and  has 
the  same  force  and  eCtect  as  if  it  was  in 
fact  written  out  In  longhand  therein. 

It  f<dlow8  that  the  demurrers  offered  by 
the  defradant  during  the  course  of  the  trial 
below  were  properly  overruled. 

[3]  ApptiUmt  next  contends  that  here,  "air 
thou^  there  was  considerable  testimony  ad- 
duced In  this  case  tending  to  prove  that  the 
use  of  'heavy*  naphtha  was  castomary  In  the 
manufacture  of  the  cuoracter  of  product  be- 
ing turned  out  by  the  respondent  when  this 
poUcy  wo  written  and  on  the  day  of  the 
Ore.  tbeve  was  here  •  •  •  no  showing  or 
attempt  to  Aow  that  uyihtha,  ollmwise  re- 
temA  to  as  ^straight?  or  'llghf  naphtha,  and 
qiedilcally  rtferred  to  In  the  evidence  as 
S19  napbtha,  was  ever  an  essntlal  Ingredient 
tor  the  mann^ture  ot  any  product  bting 
tamed  ont  by  the  respoiaent,''  and  that 
thaefore  the  rule  that  Oie  use  of  an  artkle 
prohibited  by  the  printed  dame  wlU  sot 
aToid  the  policy  when  BUdb  articia  la  enstom- 
arlly  a  part  of  the  goods  Insured,  or  la  in 
the  customary  or  necessary  use  In  the  busi- 
ness insured  (Ardlier  v.  Insurance  Co.,  43  Mo. 
434),  has  no  application  to  the  case  at  bar. 
We  must  rule  It  to  be  without  merit. 

We  arrive  at  this  oonclusion  in  light  of  the 
abundant  testimony  in  the  record  to  the  ef- 
fect that  both  the  so-caUed  "heavy"  naphtha 
and  the  "straight"  naphtha  are  naphtha  in 
the  general  acceptatltm  of  the  word  when 
used  In  the  trade,  and  that  the  "heavy,"  as 
well  as  the  "light"  or  "straight,"  naphthas 
have  a  greater  InQammablllty  than  kerosene 
oil  of  the  legal  standard  (which  Is  the  limit 
sought  to  be  placed  upon  the  Insured  by  the 


gMieral  printed  terms  of  the  policy),  end  for 
the  furthv  reason  that  the  trial  court,  at 
the  request  of  the  appellant,  defendant  b^ 
low,  Instructed  the  Jury  that — 

"  *  •  •  ij^e  term  'naphtha'  at  used  is  ths 
pohcy  contract  Introduced  In  evidence  must  be 
given  the  ordinary,  usual,  and  customary  mean- 
log  understood  by  the  use  ot  the  word  among 
men  who  use  or  deal  In  said  product  in  the 
business  world.  And  if  you  find  and  beheve 
from  the  evidence  that  as  so  understood  it 
means  a  petroleum  product  with  a  flash  point 
at  a  temperature  as  low  as  60  degrees  Fahren- 
heit, then  you  are  instructed  that  yon  must  give 
it  such  meaning,  in  your  consideration  of  the 
issues  in  this  case,  and  in  that  event  yon  are 
not  to  consider  any  volatile  or  petroleum  spir- 
its having  a  l^gher  flash  point  than  60  degrees 
as  having  been  intended  by  the  use  of  the  term 
'naphtha.' 

That  the  Jury  believed  from  the  evldenca 
that  the  ordinary,  usual,  and  coetomary 
meaning  of  the  word  naphtiia  included  petro- 
leum products  having  a  flash  point  from  tSO 
degrees  upward  to  lOl  d^rees.  so  as  to  un- 
brace both  the  so-called  "light"  end  so-called 
"heavy"  naphthas.  Is  shown  by  their  return- 
ing a  verdict  for  plaintiff. 

[4J  Appellant  argues  that  under  all  the 
flacts  and  circumstances  in  the  case  the  solic- 
itor of  the  Insurance  company  through  whom 
the  policy  In  Issue  was  written  could,  in  no 
event,  be  held  to  have  "been  the  agoit  of  the 
defmdant  comiumy  In  writing  the  policy  sued. 
ma,"  and  that  it  was  therefore  prejudicial 
emr  on  the  part  of  the  trial  court  to  have 
instructed  the  Jury  that;  if  th^  found  and 
believed  certain  things  numerated  In  the  In- 
struction to  be  facts,  from  the  evidence,  then, 
in  that  event,  they  could  And  that  the  solic- 
itor of  the  insurance  was  the  Bgmt  of  the 
defendant  company  in  writing  the  poUcy 
sued  oa 

An  examination  of  the  instructionB  given 
in  the  case  discloses  that,  while  the  court 
did  direct  the  Jury  as  contended  for  by  ap- 
pellant here,  it  was  given  In  connection  with 
and  as  a  part  of  instruction  'Ho.  1, .  given 
at  the  request  of  plaintiff.  This  Ins^uction, 
however,  fully  and  fairly  covered  the  oitire 
case  wlthont  Uiat  part  of  the  lnatmctl<n 
herein  combined  of,  which  we  note  Is  made 
part  of  said  Instruction  by  the  use  ot  the 
conJuncUve  "and"  and  not  the  disjunc- 
tive "or." 

Inasmuch  as  we  have  already  b^  that 
the  plaintiff  was  entitled  to  recover  upon  its 
theory  of  the  case,  as  was  fully  and  fairly 
outlined  in  Instruction  No.  1,  without  proof 
of  agency  on  the  part  of  the  solicitor  of  the 
Insurance,  we  hold  that  the  additional  part 
of  the  Instruction  with  reference  to  the 
solIcitw'B  agmcy  was  not  harmful  to  the  de- 
fendant below,  and  that  the  Jury,  by  dndlng 
a  verdict  for  plaintiff,  must  have  lotmd  all 
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of  the  facts  hypotbeelzed  In  the  instraction 
as  necessary  to  a  tlndlns  that  the  Bolldtor 
was  the  agent  of  the  defendant  company  In 
writing  the  policy  sued  on ;  otherwise,  nnder 
the  instruction,  their  v«-dict  wonld  have  heen 
for  the  defendant  Whether  or  not  the  facts 
hypothesized  in  the  instruction  and  as  found 
by  the  jury  would  have  been  sumcient  in  law 
to  have  held  the  solicitor  of  the  insurance  to 
be  the  agent  of  the  defendant  company  in 
writing  the  policy  sued  on  we  need  not  de- 
cide. In  that,  as  we  have  stated  above,  ttie 
instruction  without  sw±.  hading  on  the  part 
of  the  Jury  fairly  and  fully  covered  the  case 
and  correctly  presented  to  the  Jury  tbe  neces- 
sary prerequisites  for  a  verdict  In  plalntilTs 
b^ialf;  therefore  the  remainder  may  be 
looked  upon  as  being  in  excess  of  what  was 
necessary,  placing  upon  tbe  pl&intllE  a  great- 
V  burden  than  it  was  required  to  cany,  and 
cannot  thereCore  be  held  to  have  been  error 
prejudicial  to  tbe  dtfoidant 

[S]  The  question  as  to  whether  the  plaUk- 
tUE  should  be  allowed  10  per  cent  damages 
and  a  reasonable  attcwney'B  fee,  as  a 
vexatious  refusal  to  pay  the  loss  claimed  by 
plaintiff  to  have  been  sustained  by  It  under 
tbe  policy,  was  sobmitted  to  the  Jury  under  a 
proper  Instrnetbm,  and  the  Jury  in  Its  verdict 
allowed  sath  damages.  The  submission  of 
this  question  to  tbe  jury  is  now  claimed  by 
appelant  to  have  been  error. 

Our  Sui^reme  Court,  in  an  opinion  by  l»'ar- 
iB,  X,  has  said  that— 

"It  is  from  the  very  nature  of  the  case,  and 
from  the  protean  form  which  the  facts  of  the 
case  assume,  difficult,  if  not  impossible,  to 
frame  any  general  rule  for  use  in  determining 
when  a  refusal  to  pay  is  vexations  and  when 
It  Is  not"  Non-Royalty  Shoe  Co.  v.  Insur- 
ance Co.,  277  Uo.  S99,  210  S.  W.  37. 

That  oidnlon  furthor  quotes  with  approval 
tbe  rule  announced  by  Trimble,  3.,  In  Patter- 
aon  V.  Insurance  Co..  174  Uo.  App.  loc.  dt  44, 
180  S.  W.  loc.  cit.  62,  as  follows: 

"And  while  affirmative  proof  is  not  required 
to  show  vexatious  refusal,  yet  the  penalty 
sbonld  not  be  inflicted  unless  tbe  endence  and 
drcumstanees  show  that  sudi  refntal  was  wiQ- 
fnl  and  without  reasonable  cause  as  tiie  fiu:ta 
appeared  to  a  reasonable  and  prudent  man  be- 
fore the  trial;  and  merely  becauafl  the  judg- 
ment, after  trial,  is  adverse  to  defendant's 
contention,  Is  no  reason  for  inflicting  the  pen* 
alty" 

—Hind  says  this  rule  ''commends  Itself  to  us 
so  far  as  it  goes,  and  It  goes  as  far  as  it  is 
wise  or  safe  to  go  In  announcing  a  rule  to 
govern  cases  wher^n  the  facts  are  as  variant 
as  we  find  them  in  insurance  cases  upon  this 
question." 

And  so,  while  It  has  been  held  that  a  vexa- 
tions refusal  to  pay  it  Is  not  deducible  from 
the  mere  fact  that  on  suit  tbe  vwdlct  is 


I  adverse  to  the  defendant  (Non-B(9aIty  Shoe 
Co.  V.  Insurance  Co.,  supra),  yet  damages 
may  be  awarded,  although  there  is  no  direct 
or  positive  proof  of  vexatious  delay  (Cos- 
carella  v.  Insurance  Co.,  175  Mo.  App.  130. 
157  S.  W.  873;  Stix  v.  Indemnity  Oa,  175 
Mo.  App,  in,  167  s.  w.  9m. 

"But,  of  course,  there  must  be  sfime  aabstan- 
tial  evidence  upon  which  to  base  it    ^e  evi- 
dence may  tw  based  on  reasonaMe  inferences 
drawn  from  the  facts  shown,  as  In  other  cas- 
es.  *   *   *   It  must  appear  that  the  defense 
I  has  not  been  made  in  good  faith,  but  for  tbe 
j  purpose  of  harassing  or  vexing  the  claizaajat" 
I  Berryman  v.  tDBuranee  Co.,  199  Mo.  App.  508, 
I  204  S.  W.  738,  and  cases  therein  cited. 

The  record  discloses  that  after  the  fire, 
when  tbe  adjuster  for  the  insurance  company 
was  present  In  the  office  of  the  adJnst«B  for 
the  plaintiff  company,  and  in  the  preeenoe  of 
I^alntiff's  attorney  defendant's  ssld  adjuttf 
refused  to  go  to  the  premises  of  the  plaindff 
to  investigate  the  loss  unless  plaintiff  would 
sign  a  nonwaiver  agreement,  which  eomoA 
for  idaltttiff  company  reused  to  aecede  to. 
This  adjuster  for  tbe  insurance  company  was 
a  witness  for  the  defendant,  and  vrtth  r^kr- 
ence  to  this  matter  testified  that— 

He  "told  him  (attorney  for  plaintiff)  that 
there  was  an  exploston  feature  in  connectioB 
with  that  loss  and  that  I  didnt  feel  at  liberty 
to  take  up  tbe  adjostment  except  in  connec- 
tion with  what  we  call  a  nonwaiver  agceemeBt, 
'  permitting  us  to  investigate  the  cause  of  the 
;  fire  and  ascertain  the  loss  and  damage  without 
i  either  admitting  or  denying  liabOity.  PlaintilTs 
attorney  stated  that  tbey  wouldn't  sign  any 
.  nonwaiver  agreement  and  that  if  I  wanted  tt 
I  go  ahead  and  adjust  tbe  loss  they  ware  ready 
I  to  take  it  up,  but  if  I  waived  anything,  that 
I  would  be  my  own  lookout.   I  theo  handed  him 
'  a  typewritten  paper  which  he  facetiously  tenn- 
,  ed  an  ex  parte  noDwaiver,  and  be  declined 
j  to  permit  us  to  take  up  the  adjustment  in  ae- 
I  cordance  with  the  terms  set  out  in  that  con- 
I  municatlon,  and  Z  have  done  notldng  fortiier 
with  it  aiaee  that  time.** 

I 

j  This  drcomstance,  when  taken  In  oonnefr 
tlon  with  the  facts  as  they  appear  in  the  reo* 
ord  before  us  and  the  law  applicable  thezeto, 
we  hold  was  sufficient  to  make  liie  question 
of  vexatious  refusal  to  pay  a  question  for 

I  the  jury. 

I    [6]  Daring  the  progress  of  tbe  trial  cer- 
I  tain  remain  of  counsel  for  plaintiff  In  his 
argument  to  the  jury  were  excepted  to  and 
tbe  court  requested  to  rebnke  plalntHTs 
counsel  therefor. 

An  examination  of  the  record  dlsdoses 
that  counsel  for  plaintiff,  in  his  argoment  to 
the  Jury,  used  the  following  langoage; 

'1  charge  the  Babok  Uannfaetoriiw  Company 
what  my  services  are  worth,  as  I  have  testified 
to  in  tills  ease,   ^rt  of  It  ongbt  to  be  ab* 
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their  eoiti»  fiidndliiff  irtt«»Be7*B  f«ei^  wUeh  ti 
9200.  TlMj  oviftt  to  be  aUowad  10  per  cent 
OD  the  amoDDt  of  this  poller  to  cover  traTeUnf 
expenses  and  telephone  charges  and  eTerythios 
like  that  in  looUns  after  this  case,  and  when 
that  is  done  then  justice  is  done.  The  $000 
goes  to  the  Babok  Mannfacturlnc  Company  and 
to  the  widow  of  D.  O.  Wray. 

"Attorney  for  Defendant:  We  object  to  that 
itatoment. 

'The  Goort:  Direction  nrtained. 

"Attorney  for  FlalatiS:  Goea  to  the  BMhok 
Hannfactniiiv  Goupuqr—fM*  to  wboeror  svr- 
^Tes  D,  C.  Wray. 

"Attorney  for  Defeodaot:  We  ask  that  coun- 
sel be  rebuked  for  making  that  statement. 

"The  Court:  ObJectioD  sustained  as  to  the 
reference  to  the  widow." 

It  l8  a  well-settled  rule  In  tUa  state  tbat, 
when  remarks  of  coonaA  are  mnde  during  the 
progreea  of  tbe  trial  wbkb  tlw  oppoaUig  ccnm- 
sel  considers  msMOlida!,  It  la  nefwaaaiy  tlut 
an  objection  be  noted  to  tbe  party's  remarta 
allied  to  be  prejndldal  and  to  call  the  atten- 
tion of  tbe  trial  court  to  the  speelfle  ground  on 
which  the  objection  is  based,  and  If  a  rettuke 
Is  desired  the  court  must  be  spedflcally  re- 
quested so  to  do.  Should  the  court  overrule 
me  objection  or  sustain  the  objection  and 
overrule  the  request  to  rebuke,  counsel  should 
then  except  to  the  court's  action,  and  unless 
the  record  shows  this  to  have  be^  done,  onr 
courts,  except  In  extreme  cases,  will  not  grant 
a  new  trial  on  this  ground.  Torreyson  t. 
United  Bys.  Co.,  246  Uo.  696,  loc.  dt  706, 
152  S.  W.  32;  UcKiuney  v.  Martln-Hollo- 
raa-Klaua  Laundry  Co^  lOS  Mo.  App.  386, 
aOO  8.  W.  114,  and  casea  dted. 

In  light  of  this  rule,  under  the  record  be- 
fore us,  the  court  liavlng  sustained  the  ob- 
jections made  by  defendant's  couns^  to  the 
objectionable  lemarka,  though  In  fact  having 
tailed  to  rebuke  plain tUTs  counsel  for  hia 
atatementi  to  the  Jury,  it  appearing  that 
sncb  AllntiB  waa  not  called  to  tho  attention 
of  the  eoart,  nor  any  ezoeptkm  aaved  thera- 
to,  it  fOlUnra  that  ve  most  dedde  this  point 
against  appellant 

We  have  gone  over  the  entire  record  and 
considered  the  various  assignments  of  error 
made  oa  b^ialf  ot  appelant,  but  find  no 
prejudldal  wror,  and  we  hold  the  Judgment 
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la  for  the  right  party,  and  ttw  Jii^;mait  is 
aceordlnfi^y  affltmed. 

ALLEN,  P.  J.,  and  DAUBS,  concur. 


RABOK  MPQ.  GO.  T.  VETNA  INS,  00. 
(NO;  16588.) 

(St  Louis  Court  of  ^peals.   Missouri.  Nor. 
8, 1821.  Behearing  Denied  Feb.  2, 1922.) 

Appeal  from  Circuit  Goart,  Audrain  Comity; 
Bmeat  O.  Oantt  Judge. 
'*Not  to  be  offldally  published.** 

Action  by  the  Babok  Manufactoriog  Compa- 
ny against  the  iStna  Insurance  Company. 
From  a  Judgment  for  idalntif^  defoidant  ap- 
peals. Affirmed. 

Leahy  &  Saonders  and  David  W.  Yt^ies,  all 
of  St  Louis,  for  appellant 

Abbott  Fauntleroy,  CuUen  &  Edwards,  ot 
St  Louis,  for  respondent 

BBCKEB,  3.  Learned  counsel  for  appellant 
in  their  brief  concede  that  this  case  involves 
the  same  facts  as  tbe  case  of  Rabok  Manufac- 
turing Company  t.  Scottish  Union  &  National 
Insurance  Company  of  Edinburgh,  Scotland,  No. 
16586  in  this  coart,  236  S.  W.  918;  that  the 
policy  provi^ons  in  both  cases  are  the  same, 
exceptiog  the  date  of  Issue  of  the  original 
policy  and  the  atgnfng  agent;  that  praetleally 
the  same  eftdence  was  Intredoeed  In  both  cas- 
es, with  tiie  exeeptloo  Oiat  in  the  Scottish  Un- 
ion ft  National  Insorance  Gompai^  Oaae  tbe 
evidenoe  with  ref«r«ice  to  the  character  and 
nature  of  naphtha  was  more  speciSc 

The  assignments  of  error  which  have  been 
raised  In  this  case  having  been  thoroughly 
discoBsed  and  adversely  determined  to  the  Ap- 
pellant in  the  said  Scottish  Union  ft  National 
Insurance  Company  of  Eldinborgh,  Scotland, 
Case,  in  an  opiidon  handed  down  almnltaneons- 
ly  with  this  memorandum  (see  236  B.  W.  918), 
we  do  not  deem  it  necessary  to  write  a  sepa- 
rate opinion  in  the  Instant  case,  but  on  the  an- 
thority  of  what  we  have  ruled  in  the  Babok 
Manufacturing  Company  v.  Scottish  Union  ft 
National  Insurance  Company  Case,  supra,  tiie 
Judgment  herein  should  be,  and  the  same  fa. 
ordered  affirmed. 

ALLSN,  P.     and  DAUBS,  3^  ceoear. 
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MOORE  A  MoFERREN  V.  FLETCHER. 

(No.  65.) 

(Snpreme  Oonrt  of  Tennessee.  Dec.  16, 1921.) 

1.  Master  sad  sorvut  ^2S8(7)^edar«tloH 
hard  aat  ta  allafa  vielaflea  of  Cblld  Lafeor 
Law. 

A  dedaration  tor  tnjaries  to  a  minor  em- 
pldyee  settins  cat  the  acta  of  negligence  con- 
stituting tbe  proximate  cause  of  injury,  bat 
not  including  Violation  of  tbe  Child  Labor  Law 
(Sban.  Code,  |  4433a84  et  seq.).  Aeld  not  suffi- 
cient to  count  on  such  statute,  though  it  was 
alleged  that  plaintiff  was  a  "minor  of  tender 
years." 

2.  NoBllgence  «=»lig(4)  »  Proof  ooaflned  to 
aots  alleged. 

Where  a  pleader  nndertakes  specifically  to 
set  forth  the  acts  of  negligence  which  con- 
stitntes  the  proximate  cause  of  the  injury,  he 
cannot  rely  on  other  acts  of  negligence. 

3.  Pleading  «=963— What  declaration  must  al- 
lege to  count  on  violation  of  statute  stated. 

Where  a  declarant  reliea  on  a  vitiation  of 
a  Btatnte  and  doea  not  spedflcally  refer  to  tbe 
statute,  but  nndertakea  to  state  facts  whi(± 
conatitnte  a  breach  thereof,  it  la  incumbent  on 
him  to  state  all  of  the  facts  necessary  to 
constitute  sndi  breach,  so  that  defendant  can 
be  duly  apprised  of  the  charge  whidi  he  la  to 
defend. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  James  Fletcher,  by  D«xt  friend, 
against  Moore  &  McFerren.  Judgment  for 
plaintiff  was  reversed  by  the  Court  of  Civil 
Appeals  for  errors  of  law,  and  cause  was 
remanded  for  a  new  trial,  and  all  parties 
petition  for  writs  of  certlorart  Judgment 
of  Court  of  Civil  Appeals  reversed,  and  causa 
dismissed. 

MazBilllot  &  Busby,  of  MemiAifl,  for  plain- 
tiff. 

Jos.  H.  KorriUe,  of  HemiOilfl,  for  defend- 
ants. 

M<^KINNEY,  J.  James  Fletcher,  bereln- 
alter  referred  to  as  tbe  plaintiff,  a  minor  13 
years  of  age,  while  in  tbe  employ  of  Moore 
A  McFerren.  who  will  be  referred  to  as  the 
di^endants,  had  several  of  his  fingers  amim- 
tated  by  a  catoff  saw  in  tli^  box  factory 
In  Httnphis. 

It  appears  that  plaintiff  and  anoOia  boy 
by  the  name  of  Chandler,  urtille  not  eogaged 
In  their  regular  work,  and  without  the  knowl- 
edge of  Moore  ft  McFerreai,  were  playing 
with  said  cut-ott  saw,  resulting  In  Injury  to 
the  xdaintiff,  wblcb  Is  the  basis  chF  this  suit. 

The  case  was  tried  twice  In  the  lower 
court  On  the  first  trial,  at  tbe  conclusion 
of  plaintiff's  evidence,  a  motion  fOr  a  direct- 
ed verdict  by  the  d^endants  was  sustained 
by  the  trial  Judge,  but  a  motion  for  a  new 
trial  by  plaintiff  was  granted  and  said  ver- 
dlct  set  aside,  to  whlCh  action  the  defdndanta 


duly  excepted.  Thweupon  tte  defmdant^ 
flhsd  a  motl<m  f  iMr  a  nevr  trial,  which  the  trial 
court  overruled,  and  to  which  action  tbey 
excepted,  and  their  ezccittions  and  obiectloua 
were  pKserred  by  a  wayside  biU  of  exicep- 
tlons,  whifdi  cmistltntea  a  part  of  ttie  record 
in  this  cause. 

Upon  tbe  second  trial  there  was  «  Terdicc 
In  ftivor  ct  the  plaintiff  for  |B00. 

Upon  an  appeal  the  Court  of  GtvU  Appeals- 
reversed  the  case  upon  the  ground  of  errors 
committed  1^  tbe  trial  court  in  hla  f^arge. 
and  remanded  the  case  for  a  new  trial.  Both 
parties  have  filed  petitions  for  writs  of  certi- 
orari in  this  court 

Tlie  defendants,  Hoore  ft  H<^»ren,  first 
assign  as  oror  the  action  of  the  Court  at 
Civil  Appeals  in  sustaining  the  hsnnx  court 
In  Its  refusal  to  grant  deCendanta  a  aer 
trial.  In  oOter  words,  it  Is  Instated  by  the 
defendants  that  the  lower  court  on  tile  first 
trial  correctly  sustained  their  motion  for  a 
directed  verdict,  and  committed  error  tn  set- 
ting said  verdict  aside. 

On  b^alf  of  tbe  plaintiff  It  Is  insisted  that 
he  was  employed  In  vlolatlMt  of  tbe  Chfid 
Labor  Law  (Shannon's  Code,  |  4433aSl  ec 
seq.),  which  prohibits  the  employm«it  of  any 
ctiild*  under  16  years  of  age  In  any  factory 
where  machinery  is  operated,  and  tbat  sudi 
employment  constitutes  negligence  and  makes 
the  wpioyer  liable  for  any  Injuries  received 
by  an  employee  by  virtue  of  such  employ- 
ment. 

As  we  understand  the  record,  it  la  not  fai- 
slsted  that  on  the  first  trial  any  other  act  of 
negligence  was  proven  except  tliat  ot  em- 
ploying plaintiff  in  violation  of  law. 

On  tbe  other  band,  it  Is  contraded  by  tbe 
defradants  that  tbe  suit  Is  not  based  upon  a 
violation  of  the  Child  Labor  Law,  that  tiie 
declaration  contains  no  spedflc  <diarge  tit  a 
violation  of  snch  law,  and  that  tJtie  facta  set 
forth  in  the  dedaratlon  do  not  conatitnte  a 
violation  of  said  law,  and  henoe  tbat  diey 
were  without  notice  that  such  a  daim  wouM 
be  made. 

[1]  ^ere  were  two  counts  in  the  defla- 
tion. Both  counts  contain  the  foUowinc 
recitation,  which  plaintiff  insists  constituted 
notice  that  he  waa  raying  npon  a  vlolatioa 
of  the  Child  Labor  law,  to  wit: 

"On  said  date  the  defendants  employed  tbe 
plaintiff  to  work  In  said  factory,  he  being  a 
minor  of  tender  years,  the  defendants  well 
knowing  this  (act,  and  also  well  knowing  that 
he  had  no  knowledge  of  nor  experience  with 
such  machinery  as  tbat  of  Ae  defendants,  and 
also  knowing  that  he  did  not  knew  nor  ap- 
pre<date  tbe  perils  to  whidi  be  would  be  sab* 
jected  in  the  serrice  of  the  defendants." 

In  the  first  count  the  acts  of  ne^Igence 
specifically  set  forth  and  r^led  vuaa  are 
thns  alleged: 

"And  plainUS  avers  Oat  the  defutdants  wm 
gaUtj  <^  gross  n^Uxence  in  the  premises  as 
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follows!  la  Bsslgiiliv  ud  ordorlns  plaintiff  to 
work  at  said  saw  and  macbiiKs, 

"Tn  faiUss  to  place  sraards,  senena,  or  fen- 
ders over  or  before  or  about  said  saw  for  tfae 
protection  of  its  employees. 

"In  fsiling  to  place  guards  or  other  protec- 
tion or  attachment  to  or  at  said  pedal  to  pro- 
vide against  inadvertent,  nniittentiQiial,  ax  can- 
lesa  c<nitact  with  or  preasnre  on  tlie  aame. 

"In  failiBc  to  wan  the  plaintiS  irf  the  ptrila 
of  aald  saw,  and  in  failins  to  Inatrnct  Um  how 
to  avoid  them,  and  also  In  divers  other  teiveatB, 
and  in  assigning  and  oidezint  him  to  work 
at  said  machines. 

"The  plaintiff  avera  that  he  suffered  each  and 
all  of  the  vroBgs,  injuries,  and  damages,  afore- 
said by  reason  of  the  negligence  of  the  de- 
fendants, which  was  the  proximate  cause  there- 
of, without  fatdt  or  negligence  on  his  part." 

In  the  second  count  tbe  negligence  relied 
npm  Is  tbns  stated: 

"And  plaintiff  avers  that  the  defendants  were 
Cnllty  of  gross  negligence  in  the  premiaea  in 
retaining  said  Chandler  in  its  service  as  op- 
erator of  said  machine  and  saw  and  in  assigning 
and  ordering  plaintiff  to  work  at  said  saw  and 
machines,  and  that  said  negligence  of  the  de- 
fendants was  the  proximate  cause  of  his  injury, 
without  fault  or  negligence  on  Us  part" 

From  the  foregoing  statements  we  ars  of 
tbe  opinion  that  tbe  declaration,  by  any  fair 
intendment,  cannot  be  said  to  be  based  upon 
said  Cblld  Labor  Law.  nor  does  It  allege  a 
▼loIatloD  of  said  law. 

It  la  not  contended  that  the  declaration 
expressly  charges  a  violation  of  said  law, 
Imt  It  iB  insisted  that  tbe  facts,  as  alleged 
In  the  declaration,  constltate  a  transgresBlon 
of  said  statute.  This  would  be  true  had  the 
declaration  averred  that  the  plaintiff  was 
tinder  16  years  of  age.  Every  allegation  In 
tbe  dedaration  can  be  true  and  still  tbe  de- 
fendants not  be  guilty  of  violating  the  Child 
Iiabor  Law.  Suppose  the  plaintiff  had  been 
16  years  c£  age  at  the  time  of  his  employ- 
ment, as  appeared  from  tbe  affidavit  of  his 
motha;  It  coald  be  truly  said  that  "be  was 
a  minor  of  tender  years."  It  Is  peoeasary, 
therefore,  to  read  the  i^e  of  the  plaintiff 
into  the  declaration  before  it  can  be  said  to 
allege  a  state  of  facts  whi<di  constitute  a  vio- 
lation of  the  Child  Labor  Law. 

[2]  That  the  pleader  did  not  have  the  act 
In  question  in  mind  is  further  empbaslz^  by 
the  fact  that  he  undertook  to  specifically  set 
forth  the  acts  of  negligence  which  constitut- 
ed the  proximate  cause  of  the  Injury,  and 
under  our  -  authorltJes,  where  be  undertakes 
to  do  this,  he  cannot  rely  upon  other  acts  of 
negligence.  East  Tnmeesee  Coal  Oo.  v. 
I>aniel,  100  Tenn.  65,  42  S.  W.  1062;  Bail-, 
wood  Oo.  V,  LIndamood,  111  Tenn.  457,  78  3. 
W.  99. 

The  declaration  does  not  allege  that  the 
defendants  were  guilty  of  negligence  In  em- 
ploying the  plaintiff,  <>r  that  they  were  guilty 
of  negligence  In  employing  him  when  he  was 
only  IS  years  of  age,  or  In  raiidoylng  him 
wlum  be  was  under. 16  yean      age,  or  in 


em  ploying  him  In  violation  of  tbe  ChQd  La- 
bor Law;  and  henoe  it  is  apparent  that  such 
negligence  was  not  rdied  upon  by  the  party 
drafting  the  declaratlcm. 

Assuming  that  the  employment  was  In 
good  faith,  based  upon  the  belief  that  the 
plaintiff  was  16  years  of  aaei  as  sworn  to  by 
his  mothw,  then  we  are  unable  to  find  any-: 
thing  In  Uie  dedaration  which  gives  notice 
to  the  defendants  tbat  a  recOTery  Is  sought 
against  them  up(m  the  ground  that  they  had 
onployed  the  idalntlff  In  vlolatlott  of  law. 

Tbe  mother  of  the  plaintiff  made  an  affi- 
davit on  the  25th  of  October,  1017,  which  was 
the  day  of  bis  mployment  by  the  defend- 
ants, in  which  she  stated  that  plslntUt  was 
bom  at  Mt  Pleasant,  Tenn^  on  Sqjitember 
16,  1901. 

Again,  if  It  were  Int^ded  to  diarge  ttie  de- 
fendants with  ne^Ugmce  in  miploylnK  the* 
plaintiff  because  violatiTe  of  law,  this,  under 
the  authorities,  entitled  the  plaintiff  to  a 
recovery,  and  It  was  unnecessary  to  specific- 
ally and  fully  set  forth  the  various  grounds 
of  negligence  wbidk  it  waa  alleged  In  the 
declaration  constituted  tbe  proximate  causes 
of  the  Injury. 

Furthermore,  some  7  months  after  the 
first  trial,  and  after  a  change  of  counsel,  tbe 
declaration  was  amended  sO  as  to  dmrge 
that  tbe  plaintiff  had  been  emjdoyed  con- 
trary to  the  Child  Labor  Law. 

[S]  Wh^e  a  declarant  relies  upon  a  viola* 
ticm  of  a  statute  and  does  not  specifically 
refer  to  tbe  statute,  but  undertakes  to  state 
facts  which  constitute  a  breach  thereof.  It 
Is  Incumbent  upon  such  pleader  to  state  all 
of  the  facts  necessary  to  constitute  such 
breach  eo  that  tbe  defendant  can  be  duly 
apprised  oi  tbe  charge  which  he  is  to  de- 

The  words  "he  being  a  minor  of  tender 
years"  cannot  be  cmistrued  to  mean  that 
plaintiff  had  been  employed  In  violation  of 
law.  So  far  as  we  are  advised  tiiis  term 
has  no  legal  significance  and  would  apply  as 
well  to  a  sixteen  year  old  child  as  It  would 
to  one  thirteen  years  of  age. 

Counsel  for  the  plaintiff  dte  several  deci- 
sions of  this  court,  which  he  Insists  support 
his  contention  that  the  declaration  charges  a 
violation  of  the  Child  Labor  Law,  the  first 
case  bdng  that  of  Iron  &  Wire  Co.  v.  Green, 
108  Tenn.  161,  66  S.  W.  399.  In  that  case  It 
was  held  that  where  a  company  employed  a 
minor  in  violation  of  law  It  was  liable  for 
any  damage  sustained  resulting  from  such 
employment. 

The  question  under  consideration  Is  not 
referred  to  In  the  case  or  discussed  in  the 
opinion,  and  that  case  is  no  authority  here. 
In  the  absence  of  a  contrary  holding,  we  will 
assume  that  the  declaration  alleged  thac 
the  plalnUff  was  of  such  age*  as  to  make  his 
employment  unlawful. 

The  next  case  relied  upon  Is  that  of  Fin- 
ley  V.  Furniture  Co.,  119  Tom.  698.  109  S. 
W.        In  that  case  this  court  said: 
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"Each  Jiiriiratioa  cowUhi*  two  cmmts.  In 
Mteh  of  tho  conU  retOTcry  is  aoa^t,  not 
only  on  the  gToand  of  nci^ence  on  tbo  part 
of  tha  defen^nt  in  the  operation  of  the  cle- 
vator  mi  wUdi  tha  injair  occnrrcd,  bet  eipe- 
ciaDj  hj  reason  of  the  fact  that  the  injured 
party  waa  aa  infant  andcr  14  years  of  acc 
The  first  count  in  both  dedaratlona  would  bare 
sapportcd  tte  aedon,  withont  more,  had  it 
proTCd  to  be  a  fact  Oat  he  wo  in  the  ■errlee 
of  this  corporation,  hart  in  that  aerric*,  and 
nndcr  14  years  of  ase.  This  count  detdared 
on  the  tects  of  the  ease,  and,  withoot  more, 
was  snfficirat  to  sustain  the  aetifm.  Ina  St 
Wire  Co.  r.  Orccn.  108  Tenn.  161.  65  &  W. 
380.  The  aecimd  count  Su  each  dadaration  de- 
clared npon  the  statDte  wUiA  makea  it  a  mia- 
demeanor  to  employ  children  in  a  mannfae- 
tory,  BQch  aa  Oimt  of  the  defendant,  when  14 
yeara  of  age,  bnt  by  inadvertence  referred  to 
the  statute  in  qneation  as  chapter  159  of  the 
Acts  of  tbe  General  AsaemUy  of  Tennessee  of 
1001,  while  in  fact  it  was  chapter  34  of  these 
acts.  An  has  been  said,  a  recovery  could 
have  been  rested  apon  the  first  count  of  each 
of  these  declarations.  No  amendment  was  re- 
quired of  that  count.  As  to  the  second  eouut, 
the  slip  of  tbe  pen  just  referred  to  was  so  un- 
important and  immaterial  that  tbe  mere  sugges- 
tion to  the  court  would  have  been  sufficient  for 
leave  to  make  the  correction,  and,  even  if 
made  in  the  midat  of  a  trial,  no  Judge  wonld 
bave  OB  that  aeooont  franted  a  continuance  of 
the  caae." 

It  thns  appears  that  tbe  first  oonnt  al- 
leged that  plalntitr  waa  under  14  years  of 
age,  while  the  second  count  alleged  spedflo- 
ally  a  violation  of  the  statute. 

The  last  case  cited  Is  that  of  Harrison  v. 
Rascoe,  139  Tenn.  511,  202  S.  W.  69.  In  that 
case  tbe  declaration  averred  that  the  plain- 
tiff waa  only  11  years  of  age.  wliicb  consti- 
tuted a  violation  of  the  Child  lAbor  Law. 

The  cases  Just  referred  to  more  nearly  snp- 
\>ort  tbe  position  of  the  defendants,  for  In 
each  case  the  age  of  the  plaintiff  was  alleged 
In  the  declaration,  thus  presenting  a  state  of 
facts  which  constitnted  a  violation  of  the 
Htatnte,  and  which  evidences  the  fact  that 
the  draftsmen  of  such  Instmments  deemed 
this  an  essential  averment. 

The  Judgment  of  the  Court  ot  Civil  Ap- 
[K>als  will  be  reversed,  and  the  suit  <rf  the 
1  plaintiff  will  be  dismissed. 


WILLIAMS  V.  WILLIAMS. 

{Suprema  Court  of  Tennessee.  Jan.  28,  1022.) 

i.  Haabaad  aad  wifa  «=9l44— WIfa  aoqalaac- 
lag  In  hushand's  aaa  of  laeoma  from  saparata 
estato  asMmait  to  have  oonsanted  and  not 
eatitlad  to  aoooaatlag. 

Where  husbrad  and  wife  are  living  togeth- 
er and  the  income  of  the  wife's  separate  es- 
tate Is  ased  by  the  husband  through  a  long 
aeries  o£  years  without  objection  on  the  part 


9t  the  wife,  but  with  bar  kaoartedge  and  ac- 
quiescence and  without  the  exercise  of  aajr 
undue  influence,  eiUier  for  tiicir  joint  purposes, 
living  expenses,  or  for  the  husband's  own  pur- 
poses, the  wife's  consent  is  presumed,  and  wkt 
eannot  SDhaegnontly  recall  sndi  conitont  aad 
have  an  aceonating,  though  ttm  waa  aa  ex- 
pran  agrccvent  that  tbe  fneune  was  to  be 
used  for  specified  poxposaa  only,  this  bein* 
merely  a  dream  stance  to  be  considered  in  de- 
teraiiaing  whether  the  differoit  uae  of  the 
iaeomo  waa  with  the  wife'a  knowiedge,  aoqniea- 
eeaca,  w  emaeat; 

2.  Haabaad  aad  wife  ^144— Hatbaad  aiaaif- 
lag  wif^a  aaparate  eatata  liable  to  aoeeaat 
for  laoama,  bat  wife's  rigbt  to  aooaaatiai  mtj 
ha  waived. 

Tbm  fact  alone  tliat  a  husband  took  over  the 
management  and  control  of  his  wife's  separate 
property  would  make  him  liable  in  law,  not  only 
for  tbe  corpus  of  tbe  property,  but  to  account 
to  the  wife  for  the  income,  but  the  wife'a  right 
to  receive  the  income  and  bave  an  accounting 
mar  be  waived  by  dealing  with  him  in  aucb  a 
way  as  to  preclude  such  right. . 

3.  Hutbaad  aad  wife  «=9l44— la  wife'a  aah  nr 
aoooaatlag  by  hasbaad,  bRI  held  aaflleieatly 
broad  to  cover  theory  on  which  relief  soagbL 

In  a  wife's  suit  against  her  husband  for 
an  accounting  with  respect  to  the  income  of 
her  separate  estate,  the  bill,  though  alleging  a 
spediic  agreement  that  the  income  was  to  be 
deposited  in  a  bank  to  her  cre£t,  Md  snffi- 
dently  broad  to  embrace  the  theory  that  there 
waa  an  express  agreement  that  the  income 
waa  to  be  devoted  only  to  certain  specified  par- 
poses  audi  aa  family  expenaes,  the  edncatioa 
and  expenaes  of  the  wife's  childran,  and  her 
clothing  and  traveling  expenses. 

4.  Haaband  and  wife  «=»144— Caaaal  ooavar- 
aatioas  before  narrlage  held  not  to  llmtt  tea- 
band's  nan  of  inoonie  la  ■aaaglag  wita'a 
tats. 

Caanal  converaatious  between  a  hndwnd 
and  wife  before  their  marriage  in  which  the 
wife,  a  widow,  in  view  of  her  abundant  income, 
stated  that  she  did  not  expect  the  husband 
to  pay  tbe  expenses  of  rearing  and  edocatiDg 
her  children,  or  the  expense  of  her  travel  or 
clothes,  but  in  wbidi  nothing  waa  aaid  about 
tbe  husband  managing  her  property,  could  not 
be  considered  as  an  express  contract  or  agree- 
ment, limiting  his  use  of  the  income  of  such 
property  to  the  expenses  specified. 

5.  Husband  aad  wife  «=9l44— Wife  held  to 
have  aoqulasoed  la  hnsbaad'a  expeadttsra 
Income  from  ber  separate  property  for  asy 
purpose. 

A  wife  who  for  18  yean  permitted  her  hot- 
band  to  manage  her  separate  property  witheat 
any  express  underatandiag  that  he  wonld  ac- 

Sunt  for  tbe  income,  and  penaitted  him  to 
termingle  it  with  hia  own  tunte  and  pay 
living  expensea  and  other  expenaes  witboitt 
reference  to  whether  the  fond  was  derived  tn» 
his  own  business  or  from  the  management  of  his 
wife's  property,  and  who  never  demanded  an 
accounting  or  objected  to  statements  made  by 
tbe  husband  of  the  property  in  his  hands  be- 
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cause  iDcome  was  not  accounted  for,  KeM  to 
have  acquiesced  la  the  nse  of  the  income  by 
the  husband  fbr  anj  purpose  he  deemed  risht 
and  proper,  and  sot  entitled  to  an  accotmtinc 
with  respect  to  moMTB  ozpendod  for  pnrposea 
of  his  own. 

6.  Hisbaad  and  wife  «=>I44— Hasbaad's  aa- 
swer  held  to  afffflcieatiy  embraoa  defense  that 
wife  had  ao^Bleseod  Ih  npmHlltiro  of  Iwwne 
from  sefarato  property. 

In  a  wife's  suit  afainst  her  husband  for 
an  acconntinff  with  reenMct  to  the  income  frooo 
her  separate  estate,  the  husband's  answer  held 
■offlcient  to  cover  the  defense  that  the  wife 
by  her  knowladso  and  acquieacence  had  con- 
sen  ted  to  the  use  of  the  income  b;  the  husband 
for  any  purpose  for  which  be  desired  to  use  it. 

7.  HnfeuHl  aid  wife  «»t44— Wbeii  wife  ao- 
qaieooed  li  bNttaiid*a  ase  of  Iwoho  aooeast- 
log  mt  raqotrad  boeaaae  vf  hoabaMd*8  braoeh 
•f  narital  obllgatlou. 

Where  a  wife  for  many  years  acaoieaoed  in 
tlie  hosband's  aae  of  the  income  from  her  aepa- 
rate  estate  for  any  purpose  for  which  he  de- 
aired  to  nse  it,  no  condition  will  h«  impUed  that 
he  was  not  to  (Ire  her  juat  sroanda  for  bring- 
ing about  a  legal  separation,  and  an  accounting 
will  not  be  granted  because  the  fansbond  has 
broken  his  marital  obllgationg. 

8.  Hnbaad  awl  wife  «3>49%(3}— Lovo  ud 
■ffootion   bold  aufloleit  ooMldontlop  for 
wifo'a  Mqaiemuo  im  buabaad'a  wo  of 
eomo  from  her  preporty. 

A  wife**  aeqnieacenco  in  her  hnsband'a  use 

of  the  income  from  her  separate  property,  con- 
sidered as  a  gift,  had  a  anffident  consideration 
in  love  and  affection  alone,  especially  where 
the  hnaband  waa  managing  the  wife's  large 
estate  witboot  any  compensatifHi  for  his  serr- 
iceo. 

Appeal  from  Chancery  Court,  Davidson 
CoDnty ;  James  B.  Newman,  Chanc^or. 

Salt  for  an  acconntlng  by  Mrs.  Mary  Fra- 
■er  WiUiama  against  David  Shdby  Williams. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.  AiDrmed. 

John  J.  Vertrees,  of  NashriUe,  for  appel- 
lant 

Oias.  G.  Trabtie  and  'Oua.  B.  Malon^  both 
of  Madhrille,  for  aweUee: 

SMITH,  J.  This  la  a  case  In  whlcb  the 
wife  ae^s  to  have  her  husband  accoont  to 
her  for  the  Income  and  profits  dwlred  and 
received  by  him  from  tbm  managment  of 
her  separate  estate,  whlA  she  turned  over 
to  him,  to  manage  for  her  as  her  trustee, 
as  she  claims,  during  a  period  of  1£  years, 
starting  from  shortly  after  their  marriage 
in  1897  until  their  e^ration  In  1016. 

The  chancellor  upon  the  hearing  held  tittat 
the  complainant  was  not  entitled  to  any  re- 
lief, and  dismissed  her  bill.  From  the  chan- 
cellor^ decree  she  has  appealed  to  this  court. 
.  The  conq[)lalnant  and  the  defteidant  were 


married  tn  June,  18 
marriage  tiie  compla 
former  husband,  Mr 
died  In  April,  1892. 
former  marriage  sb 
who  were  ttvlng  at  t) 
to  the  defaidant.  6 
large  and  valuable  e: 
real  and  p^sonal  pi 
she  bad  Inherited  tn 
but  most  of  It  fron 
this  property,  howevc 
B  separate  estate. 

The  defendant  at  ti 
was  a  widower,  havl 
mother  and  brother  v 
a  measure  as  d^i 
family.  He  was  a  b 
years  and  high  cfaai 
sponsible  position  in 
stitntlons  of  the  city 
the  owner  of  conside 
which  was  Incumbers 
something  like  96,000. 

The  financial  and 
parties  at  the  time  • 
fuUy  understood  by 
festly  one  of  the  thin 
plaiuant  to  enter  tn 
the  defendant  was  the 
large  estate,  the  resp 
ag^ent  of  which  she 
the  death  of  her  fonr 
she  could  intrust  to  tb 
Integrity  of  the  defnu 
ly  of  young  children  w 
cation  could  be  sharei 
won  her  aflectiona  and 
integrity  she  trusted. 

Oomptainant  was  a 
ti.  N.  Tillman,  a  pro: 
teemed  member  of  t 
Judge  Tillman,  actua 
and  relati(m  to  the  co 
to  offer  her  some  adv 
time  appointed  for  he 
fendant    He  called 
fact  that  her  estate  v 
tate;  that  her  persor 
marriage  would  becomi 
of  her  husband  and 
bom  to  her  as  the 
marriage,  upon  the  d 
their  child  or  child  rei 
of  her  personal  estate 
her  death  before  the  h 
It  all.   Whether  this  1 
the  spirit  in  which  It  w 
the  complainant  In  anj 
terference  of  her  tn-ot 
fairs,  It  was  shown  to 
the  defendant,  with  tt 
fendant  expreseed  a  de 
Interest  In  her  properi 
marriage  and  as  a  resi 
entered  Into  an  antem 


^»ror  otlMT  oasw  see  Mm*  topic  aad  KEY-NUMBER  In  aU  Key-Numbarod  £ 
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contract  recited  the  Intended  and  expected 
marriage  of  the  parties;  the  fact  that  the 
complalaant  owned  and  enjoyed  considerable 
personal  property,  and  the  desire  upon  the 
part  of  the  defendant  that  Bhe  should  con- 
tinue to  own,  possess,  and  ^oy  said  person- 
al property  In  the  same  manner  as  a  feme 
sole,  free  from  all  rights  accruing  to  him  by 
virtue  of  the  marriage  and  in  conslderatiMi 
thereof  the  defendant  released,  reliuauished, 
and  renounced  all  rights  which  as  complaln- 
act's  husband  he  might  acauire  in  and  to  her 
said  personal  property  by  virtue  of  the  mar- 
riage»  and  he  agreed  and  stipulated  that  she 
should  retain  and  ke^  possess,  and  enjoy  all 
of  said  property  as  her  sole  and  separate  ea* 
tate,  free  from  and  discharged  of  all  rights 
he  might  and  should  acQulre  as  her  husband 
and  free  from  his  debts  and  liabilities,  and 
conceded  to  her  all  rights,  privileges,  Im- 
munities, and  powers  incident  to  the  owner- 
ship of  said  proi;ierty  and  estate  to  her  sole 
and  separate  use  and  b^alf.  ■ 

In  th^  marriage  contract  entered  into  be- 
tween these  parties  there  was  no  reference 
made  to  the  real  estate  owned  by  the  com* 
plalnant,  nor  Is  there  any  suggestion  therein 
indicating  that  It  was  the  eipectation  or 
Intmitiou  Qiat  after  the  marriage  the  man- 
agement and  control  of  the  complainant's 
proper^  would  be  intrusted  to  the  defend- 
ant either  as  trustee  or  otherwise. 

Prior  to  their  marriage,  and  In  view  of 
the  fact  that  the  defendant  was  a  man  of 
limited  means  and  income,  and  that  the  com- 
plainant bad  a  large  family  of  children  and 
occupied  a  high  positioii  in  the  society  of 
the  community,  it  was  bat  natural  that  they 
should  discuss  to  what  extent  the  busband 
■boidd  craitrlbuta  to  the  living  expenses  of 
the  family.  In  these  casual  oonv^satlons 
leading  op  to  their  marriage  the  complainant 
stated  that  she  bad  ample  income  to  meet 
every  need  in  connection  with  the  expenses 
<tf  hecB^  and  children  and  that  she  did 
not  want  or  expect  the  defendant  to  be  called 
upon  to  go  to  any  expense  for  them  or  for 
her  dotbes  and  traveL  It  was  stated  that 
the  defendant  was  not  a  rich  man,  but  that 
be  bad  a  comfortable  income,  and  that  it 
should  go  to  the  support  of  the  complainant 
and  her  family. 

Under  the  circumstances  Just  stated  these 
parties  were  married.  Soon  thereafter  the 
complainant  surrendered  the  management  of 
her  properties  to  the  defendant,  and  turned 
over  to  him  her  bonds,  stocks,  and  other  se- 
curldee  and  her  personal  property,  and  he 
theareafter  undertook  to  manage  and  control 
her  properties.  Including  her  real  estate.  He 
received  and  collected  the  Incomes  deriveu 
from  income-paying  securities.  Some  of  the 
securities  were  sold  and  converted  into  cash 
and  reinvested.  Beal  estate  also  was  sold 
and  oonverted  Into  other  character  of  prt^- 
oty.  Altogether  ber  business  afiteirs  were 
maaageld  and  conducted  by  the  defendant 


Just  as  he  managed  and  conducted  his  own 
from  the  beginning  until  the  final  settlement 
shortly  before  the  separation.  In  some  of  the 
transactions  which  he  had  with  the  property 
of  his  wife  losses  were  sustained;  in  others 
profits  were  earned.  There  was  no  pretense 
on  the  i>art  of  either  complainant  or  defend- 
ant that  it  was  ever  agreed  that  he  shomu 
keep  an  accurate  account  of  the  income  and 
profits  derived  and  the  eiqieQdituree  thereof; 
nor  that  there  was  any  specific  demand  for 
a  eettloment  as  to  Income  and  profits. 

In  April  or  May,  1915,  some  of  the  com- 
plainant's sons  having  married  and  entered 
upon  business  careers,  complainant  desiring 
to  place  the  management  of  her  estate  In  the 
bands  of  her  sons,  asked  the  defendant  to 
torn  over  and  surrender  all  of  her  pnvsrty 
and  the  management  thereof  to  ber  acms. 
'rUs  be  did,  rendering  a  statement,  abowlng 
what  be  had  left  in  bis  hands  and  what  bad 
been  distributed  to  ber  cSiUdrai.  The  prop- 
erty thus  surrendered  was  shown  to  have  a 
value  of  something  over  $100,000  more  tiian 
It  bad  at  the  time  he  took  charge  of  it  Aort^ 
ly  after  their  marriage. 

Up  to  tbis  time  the  married  life  of  these 
people  had  been  harmonious,  and  nothing  (rf 
a  bustnesB  or  social  nature  had  occurred  to 
interfere  with  tbeir  hapEdaess  or  in  any  wi^ 
disturb  the  harmony  of  their  relationship. 
However,  soon  thereafter,  and  while  the  com- 
plainant was  visiting  in  New  York  City,  she 
received  Information  to  the  effect  tbat  her 
husband  had  been  guilty  of  acts  of  adultery. 
After  confirming  in  her  own  mind  this  in- 
formation, and  after  considerable  n^otla- 
tious  between  the  parties  with  respect  to 
their  financial  relations,  the  Mil  in  this  cause 
was  filed,  and  at  the  same  time  a  bill  for 
divorce  and  alimony. 

The  contention  of  the  complainant  is  that 
the  corpus  of  her  estate  was  turned  over  to 
her  husband  to  manage  as  her  trustee  for 
her,  with  the  express  agreement  that  the  In- 
come so  far  as  was  necessary  should  be 
used  by  the  trustee,  but  used  only  for  certain 
family  expenses,  to  wit,  maintenance,  educa- 
tion, support,  traveling  expenses,  and  i^eas- 
ures  for  her  children,  and  for  her  own  dress 
and  travel;  and  that  as  matter  of  fact  the 
Income  aud  profits  derived  from  the  manage- 
ment of  the  complainant's  properties  was 
not  expended  altogether  In  accordance  with 
this  agreement,  and  therefore  she  Is  entlUed 
to  have  her  husband  account  for  the  balance. 

This  contention  of  the  complainant  is 
based  upon  the  following  averments  In  the 
original  bill: 

In  section  7  of  the  bill  It  is  alleged  that 
shortly  after  the  marriage  and  In  1897  the 
omnidainant  delivered  over  to  the  defendant 
all  of  her  estate,  bonds,  securities,  notes; 
obligations,  and  personal  property  of  every 
kind,  and  gave  over  to  him  the  management 
and  control  of  ber  lands  upon  the  und^- 
standing  and  agreement  betwem  them  that 
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he  wooU  handle,  mangge,  look  after,  pre- 
serve, and  Inrest  Bame  for  her,  and  nltUnate- 
ly  for  the  benefit  of  her  diUdroi,  and  that 
he  accepted  Qie  agency  or  tms^  took  posses- 
sion and  ttroceeded  accordingly ;  that  it  was 
a  part  of  the  saM  understandii^e  and  agree- 
ment fbat  the  income  and  iffofits  ahonld  be 
depoaited  in  the  bank  in  NaahviUe  to  her 
IndiTidnal  credit 

In  section  12  of  the  bm  it  la  aUeged  that 
the  defmdant  had  deported  money  to  the 
credit  of  the  complainant  in  the  First  Na- 
ti<nal  Bank  at  NasbvlUe  according  to  the 
agreement,  and  apparently  for  a  One  de- 
posited most  of  the  Income  received,  bet  aft- 
er a  few  yeara  the  amount  so  deposited  be- 
came less  and  lees,  ezcc^it  during  ttie  years 
when  proceeds  of  sales  of  lands  were  de* 
ported;  that  after  a  time  the  defendant's 
course  was  to  deposit  a  portion  of  the  money 
of  GODtplalnants  to  her  credit  and  a  portion 
to  his  IndiTidnal  credit  in  the  bank. 

In  section  18  of  the  MU  it  is  alleged  Oiat, 
Inasmueta  as  dtfeodant  was  acting  for  the 
ccmiplabiant  idie  had  cmfldence  in  bim.  He 
r^iiresented  that  tiie  money  was  being  re- 
Inveated  from  time  to  time,  and  it  was  agr  eed 
at  the  defaidanf  8  request  for  the  purpose  of 
the  trust  that  the  defendaat  might  ehec^  on 
ber  account  the  same  as  ahe  did.  TTie  bank 
-was  instructed  to  pay  all  checks  drawn 
thereon  In  her  name  by  him  the  same  as  if 
drawn  by  her  personally,  and  that  many 
checks,  thousands  of  dollars,  were  so  drawn 
by  the  defendant,  and  the  money  thereon  r» 
ceived  by  him. 

In  section  14  of  the  blU  it  Is  aU^red  that 
this  situation  continued  until  about  April 
21,  1916,  that  during  these  years  comi^in- 
ant  requested  and  demanded  repeatedly  that 
the  deffflident  rend^  her  an  account  of  his 
stewardship  and  the  condition  of  her  estate; 
that  be  promised  to  do  so,  but  did  not ;  that 
he  twice  gave  her  written  statements,  show- 
ing of  what  her  estate  consisted  and  the  val- 
ne  thereof,  and  made  verbal  statements  from 
time  to  time  as  to  particular  Investments 
and  transactlmis,  but  nevtt  at  any  time  de- 
nied his  liability  and  duty  to  account  and 
report 

That  In  April,  1916,  her  sons  having  en- 
gaged in  business  and  become  men  of  affairs, 
she  requested  the  detendant  to  turn  overber 
estate  that  was  in  his  hands,  and  he  did 
turn  over  to  her  the  corpus  of  the  estate,  but 
that  In  di^  so  he  did  not  deny  his  llabUil? 
for  botti  tile  corpus  and  incranc;  or  daim 
that  he  was  entitled  to  any  part  thereof,  and 
no  statement  was  reodoed  whoi  the  Ixmds, 
stocks,  and  securities  were  thus  delivered. 

While  It  is  allegad  in  the  bill  that  the  de- 
fendant Is  liable  to  aceount  for  ttw  atsoeks, 
bonds,  proceeds  of  real  estate^  income  from 
her  bonds,  stocks,  securities,  notes,  and  ob- 
ligations, Hgnidated  corpus,  rents  front  real 
estate  and  laroflts  <m  investments  In  all 
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amounttttg  to  OFsr  9900^  It  Is  coooeded  In 
the  bill: 

That  most  of  the  lands  were  sold  dnrbig 
the  years  when  the  parties  lived  together, 
and  converted  into  mmey,  which  was  re- 
ceived by  the  defendant  and  held  by  Mm  ag 
her  po'sonal  estate  secured  to  her  by  the 
ant^updal  contract,  and  that  as  matter  of 
tact  most  of  it  was  invested  In  other  lands 
which  complainant  stUl  owns  and  in  bonds, 
securities  and  stocks  which  were  subse- 
quently delivered  over  to  her. 

That  the  fond  whl(^  had  been  placed  with 
the  United  States  Trust  Company  amounted 
to  $120,000;  that  the  lands  purchased  from 
time  to  time  by  the  defraidant  as  complain- 
ant's Ageat,  and  in  fact  the  entire  corpus  of 
the  estate,  has  been  returned  to  her.  It  is 
furthermore  admitted  that  the  complainant 
does  not  claim  that  the  defendant  ought  to 
aceount  to  hex  tor  any  dereliction  In  the 
performance  of  his  duty  as  trustee,  such  as 
any  failure  to  reinvest  funds  promptly  or 
losses  sustained  in  making  Invesrtmnita. 

It  is  also  conceded  that  there  was  @q)end- 
ed  from  the  income  some  $85,000  on  behalf 
'  of  the  complainant  and  her  children,  and 
that  the  sum  of  980,000  had  been  spent  by 
the  defaidant  out  of  his  own  funds  tat  the 
support  and  maintenance  of  the  family  and 
supplies  furnished  to  the  idiUdrai. 

Out  of  the  entire  trust  ftmds  rectfved  by 
the  defmdant  from  the  complainant  aggre- 
gating over  f900.000,  It  la  conceded  that  the 
deftedant  has  retnraed-  property  to  her 
and  to  her  dtlldren,  made  expmdltures  out 
of  same  and  out  of  his  own  funds  to  the 
amount  of  over  f677,000,  thus  leaving  a  bal- 
ance of  something  less  than  $250,000,  wfaidt 
she  says  she  Is  justly  due  from  the  Income 
and  profits  derived  by  the  defendant  from 
the  use  and  management  of  her  separate  es- 
tate. It  being  conceded  that  the  entire  corpus 
of  the  estate  has  been  accounted  for  and 
part  of  the  income  and  profits  properly  ex- 
pended, the  complainant  In  the  brief  filed  in 
her  behalf  says  the  only  question  is:  Shall 
Mr..  Wllli&ms  account  for  this  surplus  or 
balance  of  income? 

TOm  reasrai  advanced  by  the  complainant  tm 
an  aflSrmatlTe  answa  to  this  question  is 
that  there  was  a  distinct  agreonent  enteteH 
into  betwem  her  and  the  defoidant  by  wbidi 
the  defendant  tot^  the  managanent  and 
control  of  her  i^opnty  aa  trustee  for  her, 
and  that  the  income,  including  the  profits, 
should  be  used  only  for  the  aap^ort,  educa- 
tion and  bmeflt  of  the  complainant  and  her 
diildrai.  and  to  defray  eq^e^8eB  of  her  own 
dress  and  traveL 

The  defoidant  would  have  this  questlrai 
answered  in  the  negative^  as  the  chancellor 
answered  it,  for  the  reason  that  the  Income 
and  profits  derived  from  the  managem^t  of 
the  wife's  estate  were  used  by  the  husband 
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for  family  ezpeiiMa  ind  for  hie  own  par- 
posra  with  the  full  knowledge,  consoit,  and 
apptoral  of  the  comj^iuant,  and  tliat  abe 
cannot  now  recall,  after  the  lapse  of  many 
years,  that  consent  and  bare  an  accounting. 

The  complainant  recognizee  the  correct- 
ness of  the  principle  upon  wliidi  tbtodtiEense 
i«  based,  admitting  that  tbft  Income  and 
profits  devoted  to  family  expenses  are  not 
properly  cbazseaUe  to  the  defendant,  and 
indeed  Inatats  that  ft  waa  a  part  of  tHe  ex- 
press agreemoit  at  the  time  that  audi  ex- 
pensea  sbould  be  paid  fftm  tin  income,  but 
as  to  the  balance  of  income  and  profit  not 
time  ezpndcd  but  ezpnded  fiv  tbe  de> 
fsoOanf B  own  pupoaea  abe  contenda  Uiat 
tbe  principle  la  not  aptdScable  tor  Oieeollow- 
Ing  reasons:  First,  that  this  defense  ia  not 
auffldeBUy  pleaded;  seomd.  that  as  matter 
of  tact  no  part  of  this  Income  was  expended 
Hot  his  own  purposes  with  her  knowledge 
and  consent;  third,  that  it  doca  not  apply  In 
cases  where  the  funds  come  to  the  bands  of 
tbe  bosband  undo-  an  express  agreement 
that  he  shall  nunase  Uie  wife^  estate  for 
htf  as  trustee  and  devote  On  Income  to  apec- 
tfled  purposes,  and  that  the  wife  was  kept 
in  Ignorance  of  tbe  fact  that  ber  husband 
was  applying  any  portion  of  Qie  Income  to 
any  other  purposes  than  those  spedfled  in 
the  trust  agreunoit;  and,  fourth,  wh&e  the 
husband  has  possession  and  contrcA  of  the 
wife's  separate  eatate,  tmder  an  express 
agreement  to  manage  and  control  the  same 
as  her  ag«it  and  trustee^  and  for  her,  and 
tbe  wife  either  makes  a  gift  <tf  tbe  income 
to  hlni,  or  knowingly  acquiesces  in  his  ap- 
I»-opriatI(m  thneoC  to  his  own  personal  use, 
it  is  to  be  taken  that  these  gifts  and  dona- 
tions by  the  wife  were  upon  the  Implied  con- 
dition that  he  waa  then  and  would  remain 
faithful  to  her  and  his  marriage  rows,  and 
that  he  will  not  at  any  time  comp^  her  to 
seek  and  obtain  a  divorce  for  his  adultery, 
and,  If  be  does,  she  can  recover  the  full 
amount  so  received  by  blm,  In  equity. 

[1]  There  can  be  no  doubt  we  think  of  the 
soundness  of  the  general  prbidple  as  stated 
by  counsel  for  the  defense.  In  substance  to 
the  ect  that,  wb«e  husband  and  wife  are 
living  together  and  the  income  of  the  wife's 
separate  eatate  Is  used  by  tbe  husband  withr 
ont  Injection  on  tb»  pert  of  tbe  wife,  th»e 
being  no  undue  tnfluence  exordsed,  tftho- 
for  tb^  Joint  purpoeea,  Uvlng  expaues,  or 
ft»  the  buaband'a  own  purpoae^  tiirougb  a 
kmg  series  of  years,  the  consent  of  the  wife 
la  iresmned  fnm  ber  acquleacuiee,  and  abe 
cumot  aubsequraitly  recall  such  consent  and 
have  an  accounting  with  her  husband. 

Mr.  Foment  in  bis  treatlae  on  Equity  Jo- 
rivmclence,  v<^  S,  |  1103  (Sd.  Sd.)  states 
Oie  rale  •  be: 

"If  the  wife  acting  without  any  midm  in- 
finence  expressly  authorised  or  tacitly  p«rmit< 


ted  her  hnsband  to  receive  the  faKome  of  her 
separate  pn^er^  and  ijiply  it  to  his  own  qms 
and  purposes,  or  to  receive  it  and  apply  it  for 
the  benefit  of  the  family  it  will  thereby  cease  to 
be  her  separate  property  and  become  his,  and 
she  cannot  aver  recall  It  nor  claim  any  reim- 
bnrsement** 

Tbe  same  prlndple  Is  stated  by  the  aulhw 
of  the  artlde  on  Husband  and  WUe  In  21 
Oyc.  p.  14S1,  In  tills  langoege: 

*^xpenditares  out  of  the  wife's  aepwate  es- 
tate made  by. the  husband  with  her  knowledge 
and  consent  will  not  render  Urn  liable  ts  ae- 
eeont  Aw  the  same.** 

This  Is  in  accordance  with  tbe  ^tndple 
announced  by  CSiancellor  Cooper  in  the  case 
of  Llshey  v.  Llsbey,  2  Tenn.  OIL  aW*rpw^ 
by  tbia  court  In  6  Lea,  418»  In  which  U  Is 
said:  , 

Tbe  weight  of  authority,  ia  aeeordance  witt 
these  mltngs,  andonbtedly  is  that,  If  tbe  hsi- 
band  and  wife,  living  together,  have  for  a  lent 
time  so  dealt  with  the  separate  income  of  tbe 
wife  as  to  sbow  that  tbey  must  have  agreed 
that  it  should  come  to  the  bands  of  the  husband 
to  be  used  by  him  (of  coarse  for  tbar  joint 
purposes),  that  would  amount  to  evidence  of 
a  direction  on  her  part  tliat  the  separate  in- 
come, which  she  ftUierwIse  vronld  be  enticed 
to,  should  be  received  1^  Un.  and  ttila  It  Oe 
husband  be  himself  the  trustee.  Caton  t.  Bide- 
ont,  1  Bfac.  A  G.,  690.  The  wife's  consent  ts 
the  husband's  receipt  of  the  income  de  anno  i> 
annum  Is  presumed,  and  that  snch  consent  con- 
tinnes  until  revoked  by  something  expressed 
or  fairly  Implied." 

Caianotilor  Ooopw  quoted  wtQi  ei^vml  in 
that  case  tbe  rule  laid  down  by  Lord  Hard' 
wl(*e  in  Bldearut  v.  Lewis,  1  Atk.  aea  as 
fUIows: 

"I  allow  that  it  is  a  general  mle,  when  a  wife 
accepts  a  payment  short  of  what  she  Is  enti- 
tled to,  or  lets  the  husband  receive  what  sbe 
had  a  right  to  receive  to  her  separate  use,  it 
implies  a  cmiBent  in  the  wife  to  anbmit  to  aoci 
a  method,  where  tbe  husband  and  vrifc  have 
cohabited  together  Cor  any  time  after.** 

Again  Chancellor  Cooper  quoted  with  ap- 
proval tr«n  Fowell  v.  Hankey.  2  P.  W.  82: 

*****  And,  forumuch  aa  she  had^  for  10 
yesrs  together,  permitted  the  hnsbwid  to  re- 
ceive this  Interest  without  making  the  least 
ohjectimi,  either  to  die  hinband  or  to  the  Mt- 
ors  who  paid  the  money,  or  to  her  own  trus- 
tees, it  should  therefore  be  intended  that  she 
consented  to  the  husband's  receipt  of  this  is- 
terest;  .that  a  contrary  construction  might  have 
been  a  hardsliip  upon  the  hnsband,  who  (prob- 
aUy)  depended  upon  the  wife's  pumitting  him 
to  receive  this  aa  a  gift;  and,  on  such  pre- 
anmptton,  might  have  lived  In  a  more  plentifvH 
manner,  the  comfort  whereof  the  wife  nnst 
have  ahared  hi;  and  if  Ae,  10  or  20  years  aft- 
erwarda,  should  be  allowed  to  make  her  haa- 
band  a  debtor  for  all  this  moii^  (which  A* 
might  do  by  tbe  same  reason  as  now,  after  hi* 
death,  to  charge  his  necntors)  this  might  rsia 
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th*  baBbanA,  w,  ta  eta*  of  Ua  d«ath,  prove 
oquOj  projiiffieial  to  Ua  elifldraiL" 

Jndfe  HdBtelftnd,lii  UieLlahey  Oas^aald: 

"On  tb«  other  hand,  If  the  income  at  the 
wife'a  leparate  estate  be  allowed,  withont  ob- 
ieetloii,  to  so  bato  tha  banda  of  the  hnaband  and 
la  naed  for  tiiefr  joint  benefit,  tibe  bnaband  can- 
not afterwarda  be  compelled  to  account  for  It. 
If  the  huaband  and  wife  hare  IiTed  together  and 
bare  been  In  the  habit  of  jointly  receiving  and 
vdng  the  income  of  ber  aeparate  eatate,  it  will 
ba  presumed  to  have  been  done  by  her  consent 
8ha  haa  a  right  to  demand  and  enforce  ita 
payment  to  ber,  but  this  right  may  be  waived, 
and  whether  it  haa  or  not  wiU  depend  largely 
upon  the  relatioOB  between  the  parties.  •  •  • 
Etaeb  conaent  npon  the  part  of  tiie  wife  wonld, 
under  ordtnaiy  eIrcnnMtaneea,  b«  reaaonable 
and  proper,  and  If  die  intenda  to  demand  the 
tatereat,  It  woold  be  fair  that  the  hoaband 
^nld  ba  so  informed." 

We  recognize  the  principle  quoted  by 
counsel  for  the  complainant  from  21  Oyc. 
1422.  to  the  effect  that- 

"Snee  rmta  and  profits  itt  de  wife's  separata 
«8tate  become  an  additional  part  of  her  estate, 
where  the  hosband  collects  such  rents  and  in- 
come be  will  generally  be  presumed  to  have  re- 
ceived same  as  her  agent  and  trustee  and  there- 
fore accountable  for  the  same,"  it  is  eqoally 
welt  aetOad  (continnlBg  the  quotation); 

"Where,  kowovar,  for  many  yeara  she  per- 
arita  him  to  raeai-re  and  nae  as  his  own  the 
cMita  of  ber  a^arate  pn^erty.  it  haa  been 
held  that  abe  cannot  after. his  death  recover 
diem  from  hla  estate  in  the  absence  of  an  ex- 
press or  implied  agreement  to  acconnt  for 
them;  and  her  consent  to  his  nse  of  her  in- 
come prevents  bar  from  oompdHng  an  aceoaont- 
fag  nntin  aoch  pormlBBim  la  rarokad.** 

It  la  Quite  true  that  the  caae  of  Llshey  t. 
Uahey,  aupra,  le  not  oa  all  tours  wltb  the 
one  at  bar,  and  la  not  dlrectiy  In  point,  but 
the  reason  of  the  rule  is  easily  deduced 
therefrom.  It  is  argued  on  behalf  of  the 
complainant  that  thia  rule  should  be  limited 
to  expenditures  made  for  Oie  joint  benefit 
of  the  husband  and  wife  or  for  family  ex- 
poises.  We  do  not  think  the  reason  of  the 
rule  required  It  to  be  so  limited  in  Its  appli- 
cation. The  reason  of  the  rule  la  that  it 
would  not  be  equitable  and  Just  for  the  wiffc 
to  consent  to  the  expenditure  of  her  money 
by  her  husband  and  then  after  the  lapse  of 
many  years  hold  him  to  strict  accountability 
for  the  use  to  which  It  was  put.  It  is  Im- 
material to  what  uses  the  husband  expends 
his  wife'a  Income  If  it  be  done  with  her 
knowledge,  consent,  and  acquiescence,  par- 
ticularly when  it  has  been  expended  without 
any  expectation  or  understanding  that  he 
would  have  to  account  for  It,  and  when  the 
expenditures  hnve  been  made  through  a  long 
period  of  years  under  circumstances  Indi- 
cating that  the  wife  did  not  expect  an  ac- 
counting. 

It  is  Ingeniously  and  with  much  ability  ar* 


gned  for  the  eomplalnaiit  tlutt  lAUe  this 
principle  may  be  applicable  with  reference 
to  InoHue  of  ttie  wife  whlfib  she  pwmltted 
the  huAiand  to  receive  aa  huaband  during 
the  years  ct  tbtiT  miarrlage,  such  la  not  true 
In  the  pres»t  case,  where  the  effort  Is  to 
recover  Income  received  by  the  husband  from 
the  corpus  <rf  t2te  wife's  estate  while  manag- 
ing and  contrtdllng  It  as  trustee  under  an 
express  agreement  that  he  would  take  over 
the  management,  ctmtrol,  and  possession  of 
her  estate  and  maiuige  It  tor  ber  as  tniatee 
and  QNsid  flie  Income  txit  spedfled  pntposea 
only. 

This  contention  overlooks  the  very  Impor- 
tant fact  that  even  Uumgh  thete  exists  a  re- 
lationship of  trustee  and  cestui  que  trust  by 
virtue  of  an  express  agreement  that  the 
trustee  is  the  l}uiA)and,  and  that  there  exists 
the  telatlfHishlp  of  husband  and  wife  be- 
tween the  iMrtlea  In  other  word%  there 
exist  reasMis  and  conslderatlonB  for  the  con- 
duct of  the  wife  In  acquiescing  In  and  per- 
mitting the  expenditure  of  hw  InotHne,  where 
the  husband  Is  the  trustee^  lliat  would  not 
oOurwim  exist,  and  Justifies  the  infemc^ 
indulged  In  by  courts  of  equity  that  It  was 
the  Intention  of  the  wlfie  to  make  a  gift  to 
her  husband.  Even  Qioutfi  ther«  may  be  an 
exprass  agreement  on  the  part  of  the  hua- 
band tliat  the  Income  and  pndts  derived  by 
him  team  the  management  of  the  vUe's  es- 
tate tat  hear  use  and  benefit  shall  be  devoted 
<HiIy  to  spodfied  purposes^  or  shall  not  be 
used  by  him  for  purposes  of  his  own,  yet  If, 
notwithstanding  that  »press  agreement  be- 
tweoi  them,  she  permits  hJm  for  n  long 
number  of  years  to  take  and  nse  the  tncmne 
team  her  property,  and  the  same  la  token 
and  so  used  with  her  knowledge  and  consent 
or  under  mdi  dreomatances  as  that  hw 
knowledge  and  consent  would  be  Inferred,  it 
amounts  to  an  abrogatloD  of  the  agremkait, 
and  wlU  operate  as  a  gift  to  the  husband 
Just  the  same  as  If  she  hsd  merely  permitted 
htan  as  hn-  husband  to  use  the  Income  whldi 
she  here^'Was  entitled  to  collect  and  re- 
ceive. 

Does  the  fact  that  the  hu^nd  takea,  usee 
and  appropriates  to  bis  own  uses,  and  of 
tain  other  usea,  the  Incmne  of  the  w* 
aeparate  prtqwrty  with  her  knowledp 
CMiaent  determine  the  rij^t  of  the 
donand  of  her  husband  a  repay  mr 
funds  ttma  expended? 

This  would  be  so  If  it  were  d' 
that  the  wife  did  actually  au'' 
band  to  expend  the  money 
and  purposes.  And  it  wo'' 
wfaCTe  It  was  shown  the 
her  acquiescence  thr*^ 
years,  under  drcu'' 
no  accoontlng  wf 
Justify  the  Infer 
was  exi»%8Sly 
there  was  s 
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momsr  m  aEpcnded  iIkniUI  be  &  gift  to  Oe 
huBbend. 

Of  course  U  ai|  iihiibiii  agreement  Is  ihown 
tbst  Ha  Ineome  was  not  to  be  used  ccoevt 
tor  qpedOed  pmpoeee,  tbat  would  be  a  dr- 
ennutanee  to  be  omsiteed  fai  determining 
wbetber  or  not  a  dUEeratt  use  and  pmpose 
nade  of  It  was  wlOi  lur  knowledgBk  acantes- 
cence,  m  consent  Bnt  Bacb  agreement  coold 
not  of  itsdf  bare  man  tifect  otberwlse  than 
Is  to  be  Imiilled  by  operattm  oC  law  from  the 
fact  that  the  tansband  reotf rod  the  Income 
firam  bis  wltflTa  separate  estate  nndor  his 
managancnt  4rf  It  for  her. 

If  thoe  were  do  kqA  agreement  the  law 
would  Imply  an  agreement  upon  the  part  of 
the  husband  to  accoimt  to  the  wife  for  In* 
come,  and  he  would  be  under  the  necessity 
of  doing  BO  If  the  condact  of  the  parttos  with 
reference  to  the  expend! tnree  of  the  income 
were  not  each  as  to  Justify  the  condnsion 
that  the  expenditures  made  the  husband 
for  his  own  use  w«e  under  the  aath<wity 
and  by  the  acquiescence  of  the  wlfe^ 

The  real  question  here  Is  whether  Ow  use 
made  by  the  huriiand  of  the  wWs  income  to 
his  own  personal  use  was  made  under  such 
circumstances  as  that  It  can  be  Inferred  that 
it  was  dene  with  lier  knowledge  and  acqnl- 
eecence. 

We  are  unable  to  concur  In  Hie  eontentloD 
of  fact  that  there  was  at  the  time  the  hus- 
band took  OTer  the  managonait  of  this 
property  an  express  agreement  that  the  In- 
come thM-«from  would  be  expeided  by  him 
only  for  famUy  ^poises  and  for  the  educa- 
tion, expense  of  the  complalnaofs  diildtcn, 
and  for  her  drees  and  traTd.  There  was 
certainly  no  fbrmal  contract  to  this  effect. 
Indeed  the  only  erldence  <m  the  subject  Is 
casual  cooTersnttons  between  the  complahi- 
ant  and  the  d^'ndaDt  prior  to  the  time  tt» 
marriage  took  iriace;  The  fkct  that  Mrs.  I 
Frazer  had  a  lajrge  estate  and  an  abundant  i 
taKome  OicreBram.  iridle  Ur.  WUUams  vas  a 
nan  at  mod«ate  means  and  a  salary  not 
eommensmte  with  the  probable  expense  of 
living  that  would  result  from  the  marriage, 
amde  It  but  natural  that  they  Aould  dis- 
coas,  not  wifli  a  view  to  oitertag  Into  a  mA- 
moL  contract  to  Ods  effect  bnt  simplytean- 
tlcipatkm  of  their  mode  of  Itrtng  and  the 
means  from  which  the  mObey  would  come. 
We  can  easily  miderstaiA  bow  Hia.  Fraier 
woold  say: 

"I  hmre  soffideDt  income  to  take  care  of  the 
chfldren  and  proride  for  thdr  education  and 
«non«ti  for  myself:  therefore  yea  need  not 
worry  about  ^viding  for  such  things  as  traT- 
ding,  dresses,  and  the  edneatSoB  of  and  ^fts  to 
the  children," 

— ^without  understanding  that  she  was 
deavwing  to  bind  her  husband  by  a  c<mtract 
that  he  would  be  authorized  to  expend  her 
Inonne  for  no  other  purposea.  At  the  time 


then  oonversatloBa  oenmed  It  4ow  not  ap- 
pear that  anyOdng  was  said  about  giving  to 

Mr.  Williams  the  management  of  her  estate. 
It  was  mly  after  the  marriage  that  the 
management  of  flie  ettate  was  given  over  to 
the  husband. 

Before  the  marriage  Mrs.  Fraier  bad  re- 
cdved  a  letter  tnnn  her  Ivother-ln-law. 
Judge  Tillman,  wfald)  she  showed  to  the  de> 
fndant  In  whldi  It  ms  "gg^Ad  tbat  ike 
c<Miv^  an  (Kf  her  property  to  a  tmat  cm- 
pany,  to  the  end  tbat  the  Income  mS^A  ba 
paid  over  to  her  personally  during  ber  HA- 
time,  and  by  this  means  the  Income  troat  her 
propo^  would  not  go  Into  ttie  husband's 
hands  at  alL  Tb^  plan  suggested  by  Judge 
Tillman  to  the  complainant  was  not  adt^ted, 
but  on  Uie  OMLtrary,  an  antenuptial  contract 
was  entered  Into,  by  whldi  the  wife's  iwop- 
erty  was  left  In  her  hands  and  under  bcr 
own  control  as  her  separate  estate,  and  £0 
that  she  hosdf  coold  make  such  arrange- 
ment as  she  desired  with  respect  to  its 
management  and  with  respect  to  the  dis- 
position of  the  Income^ 

[2]  What  we  have  Just  said  has  reference 
to  the  questlcn  of  wbeOiet  there  was  an 
express  agreement  with  respect  to  the  ex- 
penditure of  the  income.  It  is  true  also  that 
there  was  no  express  agreement  that  would 
establish  the  rdatlonsblp  of  trustee  iipcm  the 
part  of  the  husband  other  than  sudi  as  the 
law  would  Imply  from  the  fact  tbat  tbe  bus- 
tiand  tock  diarge  of  the  wife's  pnperty  to 
manage  it  for  her.  We  are  satisfied  that 
there  was  no  formal  agre^ent  or  under- 
standing in  connection  with  the  giving  ot« 
of  the  wU^s  lyoperty  to  fbe  **^F«^w"d  to 
manage  that  would  fix  any  particular  rda- 
tionship  betweoi  them  wltii  respect  to  the  in- 
come thereftmn.  Tbe  fact  alone  that  Ow  hus- 
band took  over  the  wife's  property  and  its 
management  and  ctmtrol  would  make  him 
liable  In  law,  not  only  for  the  corpus  of  tbe 
property,  but  for  on  accounting  to  the  wlf» 
for  the  Income,  but  this  right  of  tbe  wife  to 
recdve  the  Income  of  her  property  under 
the  management  and  control  of  her  husband 
can,  under  manifest  inrlndples  of  equity  and 
Justice^  be  waived  by  h^,  and  she  can  deal 
with  him  In  such  way  as  to  predude  a  sub- 
sequoit  ri«^t  fbr  an  accoimting. 

[3]  It  requires  some  mental  effort  to  de- 
duce the  contention  of  the  complainant  that 
the  income  was  to  be  devoted  only  to  certain 
specified  purposes,  such  as  travel,  dress,  and 
expenses  Inddent  to  the  rearing  and  educa- 
tion of  the  dilldren;  and  It  la  doubtful 
whether  the  pleader  had  this  contaitlon  In 
mind  when  the  bill  was  drawn.  Tbe  bill 
aUeges  that  a  specific  agreon^t  b^ween 
the  complainant  and  defaidant  with  nspect 
to  the  Income  from  her  estate  was  bad  to 
the  dfect  tbtit  It  should  be  deposited  in  bank 
to  her  oedit  Nev^thelees,  we  beUere  the 
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blU  Is  snffideatly  broaA  In  Us  aTomenls  to 
embrace  tlie  theory  oov  advanced,  alOioagh 
aomewtaat  dUCercat  to  tbat  orlginany  con- 
caved by  the  pleader. 

Do  tbe  tacts  of  ttila  ease  justify  the  In- 
ference that  there  wasanexprees  ^^reemeat 
IB  the  contract  of  these  parties  by  whltA  the 
husband  could  only  devote  the  Income  from 
the  wife's  estate  which  he  received  from  hts 
management  thereof  to  the  limited*  {nnposes 
spedfled?  Was  tbe  money  which  the  boaband 
derived  from  the  wife's  estate  expended  by 
him  In  such  way  and  binder  sudi  drcum- 
etiinces  as  to  Imply  that  be  had  her  anth<M> 
ity  therefor?  Was  It  done  with  bar  kno^edge 
and  acquiescence  so  as  to  imply  a  gift  there- 
of to  the  husband?  l^ese  questions  we  think 
are  easily  answered  by  a  consideration  of 
the  drcnmstances  surrounding  the  railoua 
transactions  Involved. 

[4]  There  Is  an  atnence  of  proof  that  there 
was  any  specific  <nr  express  understanding  or 
formal  agreement  entered  Into  by  the  par- 
ties at  the  time  the  defendant  took  over  the 
management  and  control  of  his  wife's  prop- 
erty. BMdCTtly  the  wife  desired  to  be  re- 
lieved of  the  burden  of  looking  after  It  her- 
self, and  the  business  ability  and  Int^ty 
of  her  husband  was  sudi  as  that  she  confid- 
ed tbe  management  of  her  estate  to  htm 
wlttiont  making  any  demand  or  having  any 
understanding  with  respect  to  the  specific 
expenditure  of  the  funds.  "The  only  evidence 
of  any  specific  agreement  relied  upon  Is  to 
be  found  In  the  casual  conversations  of  the 
parties  before  the  marriage,  related  some  20 
years  thereaf^,  In  which  It  was  stated  by 
Sie  complainant  that  she  did  not  expect  the 
defendant^  In  view  of  her  abundant  Income, 
to  pay  the  expenses  of  rearing  and  educat* 
log  her  c^dren  or  the  opensa  of  her  trav^ 
or  clothes.  These  conversatlcais,  we  think, 
cannot  be  ctHuddered  to  be  an  express  con- 
tMCt  ox  agreement  limiting  the  expenditure 
«f  Uie  wife's  Income,  and  be  ooni^  op  with 
the  fact  that  the  managsment  of  her  astate 
was  subaequently  turned  over  to  her  hus> 
band. 

[S]  During  the  early  part  of  the  married 
life  of  these  parties  the  Income  received  by 
the  husband  was  d^>o8lted  to  the  complain- 
ant's credit  In  the  bank  and  by  an  express 
agreement  with  the  complainant  the  defend- 
ant drew  upon  her  account  by  signing  ber 
name  to  tbe  cbwia.  Snbseqnently  funds 
do'lved  from  the  wife's  estate  in  tbe  hands 
of  tbe  husband  with  the  wife's  knowledge 
were  deposited  to  his  own  aceount,  part  of 
the  funds  to  his  account  and  part  to  tbe 
wife's  account,  and  during  the  entire  period 
of  their  married  life  this  fund  was  drawn 
upon  and  used  by  the  defendant  .with  full 
knowledge  of  that  fact  on  the  part  of  the 
Wife.   There  was  no  express  understanding 

tbat  the  defiendant  was  to  render  to  the  I  is  ihat  it  shaU  faithfoUj 


complainant  any  at 
expenditures  made 

No  accurate  accou 
specific  demand  wa 
plalnant  ujwn  hex 
counting  to  her  of 
fund.   It  was  Indh 
with  bis  own  funds 
other  expenses  wer 
to  whether  the  funi 
own  business  or  oui 
managnneot  of  his 
fort  was  made  to  i 
hers,  ^cept  that  tl 
always  on  deposit 
funds  upon  which  i 
all  of  her  requlren 
derstanding  that  h< 
be  taken  care  ct  re 
account  In  bank  was 

This  method  adop 
the  conduct  of  his 
pending  her  Income  v 
plained  of  by  the  wl] 
two  or  more  occaalc 
not  having  suffldent 
of  her  plans  and  at  a 
defendant  purchased 
but  when  tbe  necesi 
money  was  explalneo 
In  it,  and*  never  had 
of  the  defendant  the 
accoimtlng  of  the  exp 
made  from  the  Incon 
him  from  the  manag 
estate. 

He  did  at  different 
der  statements  to  his 
ditlw  cHf  hw  estati 
forth  -the  property  in 
vested  and  whldi  be  ; 

In  December,  191( 
wrlttm  Btatemmt  to 
estate  In  his  hands, 
securities  and  pmpei 
which  he  had  at  U 
sometldng  like  |500,0 
and  furnished  to  com 
statement  of  ber  affi 
statement  of  income  i 
defendant  bad  recelvi 
rnept  of  the  estate,  nt 
account  for  the  expen 

On  the  8th  of  June 
ecuted  a  written  jnemi 
that  he  had  In  his  post 
In  different  corporatiOD 
and  separate  property 
memorandom  it  was  s 

"Tbe  said  stods  are 

a  book  which  is  kept  In 
box  in  the  First  NaUt 
stocks  as  sold  and  as  b 
the  book.   The  pnrpose 
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record  vt  tb«  tramctioiu  u  tbn  oeeur  o( 
tke  stocks  m  held  by  me  and  in  my  name.  I 
JMke  this  ■tfttement  in  order  that  in  case  of  my 
4e«th  w  any  other  Mddent  that  may  befall  me 
An*  ahall  be  no  donbt  of  tiia  title  and  Intoreat 
Jn  aald  atocka." 

■  ^niia  statement,  containing  as  It  doea  no 
account  of  tlw  Inctmw  and  {«oflta  recced 
or  expended.  Indicates  aptm  its  face  that 
there  was  no  int^tioii  that  ttils  Incmne 
should  be  considered  and  treated  as  ttie 
wife's  inroperty  or  be  accounted  for. 

On  Decraiber  23.  1912,  defradant  rendered 
a  statement  to  the  cmnplainant  under  the 
heading  "Statemrat  of  Sto<to  and  Bonds 
and  Keal  Estate.  Property  of  Mrs.  Williams, 
Stock  in  the  Name  of  D.  S.  WUIlamB."  This 
Btatemmt  contains  a  Hat  of  all  the  stocks 
and  bonds  and  real  estate,  and  shows  the 
nnmb^s  of  the  bonds  and  shares  of  stodc 
and  the  value  thereof  and  the  income  there- 
from. The  total  value  of  the  property  is 
shown  to  be  (563,fl06.73.  The  Income  is 
shown  to  be  (21,966.63.  This  statement  up- 
on its  face  does  not  show  what  period  of 
time  is  covered  by  the  income  figures  there- 
on, but  it  is  reasonable  to  infer  from  the  tes- 
timony that  the  Qgures  represent  the  annu- 
al income  derived  from  the  properties  listed. 
This  statement  contains  no  reference  to  the 
expenditure  of  Income  that  had  been  derived 
from  the  estate  up  to  &at  time,  and  from 
this  it  Is  to  be  inferred  that  the  income  was 
not  to  be  taken  into  account  In  the  statement 
showing  the  separate  estate  of  the  wife  In 
the  hands  of  the  husband. 

In  April  or  May,  1915,  some  of  the  com- 
plainant's sons  having  married  and  entered 
upon  business  careers,  and  complainant  being 
desirous  of  placing  her  estate  in  the  hands 
of  her  sons,  called  upon  the  defoidant  to 
surrender  and  turn  over  to  her  the  property 
and  the  managemmt  thereof.  This  he  did, 
rmderlng  a  statement  at  tlie  time  showing 
what  he  had  1^  in  bis  hands  and  what  had 
been  disbursed  to  her  children.  The  proper^ 
Urns  surrendered  was  itemized  and  shown  to 
have  a  value  of  something  more  than  |100,- 
000  than  the  property  had  which  he  took 
charge  of  shortly  after  their  marriage.  This 
statement  did  not  embrace  any  income,  nor 
undertake  to  account  for  any  income  re- 
ceived by  the  husband  from  the  wife's  prop- 
erty, nor  account  for  its  expenditure.  Ap- 
parently nothing  was  said  about  it  at  that 
time,  nor  when  any  of  these  other  statements 
were  rendered,  and  it  is  quite  manifest  and  \ 
apparent  that  the  wife  considered  that  the 
income  had  ^thra  been  reinvested  or  proper- 
ly expended. 

These  statements  which  bad  been  rendered 
showed  the  fact,  which  was  evidently  well 
known  to  the  complainant,  that  her  estate 
bad  been  well  and  judiciously  managed  by 
her  husband,  and  iiaving  confidence  and  faith 
In  Ub  honesty,, Integrity,  and  bosinsss  Cft- 


padty  she  never  at  any  time  for  one  moment 
qnestlaned  the  ezpendltnrea  mad*  1^  ttm  Iras- 
band  from  the  income  and  proflta  daviTcd 

from  her  estate  in  Ills  tiands. 

Not  only  did  the  wifto  expressly  aothoriae 
the  husband  to  draw  upon  her  account  In  bank 

where  her  income  or  a  portUm  thweot  had 
been  credited,  but  his  practice  in  doing  so 
was  known  Co  her,  as  all  the  cbeou 
were  turned  over  to  her.  81m  was  a  business 
woman.  She  had  had  ttcperience  In  th«  man- 
agunent  of  her  own  estate  prior  to  her  nufr- 
ria»  with  the  defendant  She  had  aecorate 
lnf<Hinatiott  as  to  the  value  of  her  estate  and 
the  amount  of  her  income.  She  knew  that 
their  manner  of  living  was  an  expensive  ooe; 
and  she  could  not  have  been  Ignorant  at  the 
fact  that  no  dllTerencea  were  bdac  made 
by  the  husband  In  the  expenditure  of  moo^ 
between  his  own  funds  and  hers.  He  was 
earning  money  by  way  of  salary  and  trading. 
Living  expoises  and  other  expenses  were 
paid  by  him  Indiscriminately  out  of  his  own 
funds  and  out  of  funds  derived  from  iwotfts 
and  Income  of  his  wife's  property.  Not  only 
aurlng  this  period  of  18  years  was  no  de- 
mand made  by  the  defendant  for  an  account- 
ing, but  no  complaint  was  registered  as  to 
the  method  In  which  her  affairs  were  bdng 
handled  by  the  husband,  exc^t  on  one  «r 
two  occasions  when  it  seems  she  did  not  bava 
sufUcIeot  funds  available  to  meet  some  par- 
ticular need  at  the  time. 
The  comi^aluant  In  her  brief  admits  that — 

"No  apedfle  demand  for  an  acconntiiig  or 
showing  for  his  [Mr.  WQllaras]  expcnditores 
4^  incrate  or  profits  was  made  hy  Mrs.  Vnusr 

until  after  the  estraugement  and  oeparatioB, 
and  no  objection  was  offered  by  her  to  the 
statement  of  December  81,  1910,  or  December 
23,  1912.  because  of  tlie  omisrion  therefrom  of 
miA  a  showlog.** 

The  fact  is  that  no  (A]ecti<m  was  ever 
made  by  the  complainant  to  the  statement 
rendered  In  April  or  May,  191S,  becaoss  «f 
the  mni8si«i  thexeCrom  of  an  accoontlng  tor 
the  expenditure  of  Income  and  profits  derived 
from  her  separate  estate. 

This  method  of  dealing  with  the  income 
from  the  complainants  estate  by  tlie  hnriiand 
continued  for  a  period  of  some  18  years,  and 
it  must  be  a{4>arait  ther^rom  that  the  com- 
plainant permitted  the  uae  of  this  laoonie  by 
the  husband  without  there  being  any  nnder- 
standing  or  agreement  that  It  was  to  be  ex- 
pended only  for  certain  purpoaee,  and  that 
there  was  no  specific  understanding  that  be 
was.  to  render  to  her  any  account  of  expesk- 
ditures  made  by  him  out  of  said  income. 

Indeed,  It  la  not  seriously  ctmtended  by 
the  complainant  in  her  brief  that  due  de- 
fendant would  be  liable  for  an  aoconntlng  but 
for  the  fact  of  their  having  had  an  e^qpress 
agreement  to  the  ^ect  that  It  was  only  to 
be  fended  for  certain  purpoaee,  and  that 
she  was  ntoled  into  b^eving  that  it  had  been 
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expended  for  tbose  iNutlcular  pnrpoees.  in 
thla  respect  It  is  said  In  Iwv  brief: 

"It  la  true  that  Hra.  Traaer  made  no  ludi 
demands  as  Teferred  to  bj  the  chancellor,  and 
we  beliere  it  to  be  eqnall?  tme  that  at  the 
time  the  corpus  was  tanied  back  Mrs.  Frazer 
did  not  have  any  thoofht  of  reqoirinf  an  ae- 
coontiDg  of  the  expenditure  of  Iwr  tnoome  bj 
Mr.  WiUiams." 

The  conclQsiaa  thus  stated  by  complain- 
ant's counsel  is  an  tinaToidable  one  from  the 
tactB  proTen  in  this  case;  bence  It  is  said, 
"But  her  silenoe  at  Uiat  time  on  the  subject 
was  doe  to  tbe  fftct  that  Bbe  lielleved  she  was 
ewrectlj  infonued  as  to  the  expenditure,  and 
therefore  did  not  dlsapprore  of  thesn,"  and 
contended  for  her  that  she  was  misled  by 
reason  of  her  confidence  In  hw  hosbaud  ttiat 
he  had  only  expended  this  Income  for  the 
purposes  specified  In  tbe  alleged  affreement 
entered  Into  at  the  beginning,  and  that  she 
bed  bem  In  ignorance  of  the  face  tbat 
any  of  It  had  been  otherwise  expended.  It 
la  significant  tbat  this  contention  of  tbe  com- 
plainant is  not  specifically  brought  forward 
In  her  original  bill.  There  Is  no  averment  in 
her  bill  of  an  express  contract  to  the  effect 
that  the  Income  was  only  to  be  expended  for 
certain  pnrposes;  nor  Is  there  any  averment 
that  there  yras  any  ignorance  upon  her  part, 
or  tbat  she  liad  been  misted  with  respect  to 
the  fact  that  the  Income  had  been  expended 
in  violation  of  any  such  agreemeuc.  Nor 
doea  she  anywhere  t^lfy  that  she  was  ignor- 
ant of  the  purposes  for  wtiich  her  husband 
had  expended  this  fund.  Indeed  she  could 
not  very  w^  do  bo,  In  view  of  the  fact  tbat 
hundreds  of  checks  drawn  In  ber  name  by 
her  husband  showed  that  this  fund  was  being 
used  by  tbe  husband  generally,  and  In  some 
instances  specific  knowledge  Is  shown  upon 
her  part  of  the  expenditures  oat  of  this  fnnd 
for  the  p^wnal  uses  of  the  defendant.  She 
does  not  even  testify  that  she  believed  that 
her  income  was  bdng  exirended  only  for  liv- 
ing expenses  in  accordance  with  her  alleged 
onderstandlng  agreement  at  the  start  It  is 
'  aifoed  that  she  believed  It,  and  this  argu- 
ment Is  based  almost  altogether  upon  an 
averment  found  In  the  deCendant^s  Mnawet  to 
the  effect  that  Oiia  Income  was  largely  ex- 
pended in  paym«it  of  living  expenses,  and 
the  testimony  of  the  defendant  to  tbe  same 
effect  We  think  it  la  undoubtedly  true  that 
the  complainant  did  not  have  knowledge  of  all 
of  the  expenditures  made  by  her  husband,  but 
it  is  also  true  that  she  never  inquired  into 
tbe  details  of  the  transactions  of  which  she 
did  not  have  knowledge  of  the  purposes  of 
such  expenditures,  but  ahe  did  know  that  he 
was  drawing  upon  her  account  and  using  it 
In  his  business,  and  we  are  fwced  to  the  con- 
clusion that  she  really  hau  no  concern  about 
It,  being  entirely  willing  that  her  husband 
might  use  it  In  radi  way  u  he  deemed  rlfht 
and  proper. 


Tbat  the  wlfe^  i  i 
the  husband  was  i  I 
qulesced  therein,  i 
uand  should  not  i 
counting  thereof,  1 
fact  that  her  hue  i 
which  practically  >  i 
en  to  her,  and  thi  i 
which  she  liad  ms 
the  husband.  Hli 
property,  and  mu 
treated  and  consld 
to  both  of  them,  a 
irresistible  conclue  i 
any  expectation  up 
her  husband  shon) 
time  for  any  portU  < 
had  received  and  e 

Under  these  cln 
wife  to  now  have 
penditures  of  her  i 
running  throngh  a 
no  aecoimts  have  1 
this  end  In  view  ai 
are  lost  or  destroys 
by  the  wife  in  the  i 
and  the  knowledge  i 
In  view  of  hla  havl 
estate  largely  increi  i 
to  It  t)onds  of  his  <  ' 
no  obligation  to  do, 
unjust  at  this  tlrne^  i 
attitude  of  the  com  ; 
her  husband  has  he  : 
fault 

[6]  It  Is  contender  i 
not  have  tbe  benefi 
ciple  In  Its  an^catii  i 
his  own  personal  usi  i 
he  has  not  set  up  th  I 
lug  this  Question  it  : 
that  the  original  biU  : 
ment  limiting  ezpei  : 
But,  treating  the  bl 
we  concur  with  the  i 
that  the  defense  is  ; 
pleadings,  and  adop 
subject  as  Mcpresetn 

"It  is  said  by  the  I 
Bwer  does  not  afSrmal 
gave  bim  any  of  the  i  . 
to  appropriate  it  to  h  i 
that  he  does  not  affii  i 
fense  that  he  Is  not  a  i 

*'In  paragraph  7  of  I 

"  'But  he,  on  varit  i 
said  income  and  profit  i 
of  which  was  dooe  witl 
sent,  and  approval  of  1 1 

"  There  was  no  and 
as  to  the  Income,  but 
spent  freely,  and  wit: 
countinK,  as  Is  asaal  b«l 

"And  again,  In  paiag: 
is  said:  The  eomplii 
the  respondent  was  cl: 
and  this  was  done  witli 
an^  approval  throoghi 
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married  life,  without  any  special  agreement  or 
without  any  limitation  impoaed  on  his  right  ao 
to  do.' 

"Again  In  paragraph  20,  it  is  said: 

**  *Respondent  denlea  that  he  owes  the  com- 
plainant anything,  either  in  law  or  morals,  on 
account  of  corpus,  or  income,  or  profits/ 

"Again,  in  paragraph  21: 

"  'If  she  had  ever  wished  to  question  the 
right  of  respondent  to  nse  this  income  or 
'profits'  either  for  family  living  or  for  his  own 
private  purposes,  she  was  free  to  do  so.  To 
wait  until  important  witnesses  are  dead,  and 
until  it  is  almost  impossible  to  explain  items 
which  occurred  so  many  years  ago,  as  in  the 
present  case,  work  such  a  hardship  on  the  re- 
spoodent  that  no  anch  suit  can  or  ought  to  be 
maintained.' " 

17}  It  la  contoided  again  for  the  com- 
idalnant  that  a  court  of  equity  will  not  r^use 
to  open  an  accounting  twtween  husband  and 
wife  under  the  circumstances  indicated, 
where  sabseQueutly  tliereto  the  husband  bas 
been  guilty  of  conduct  compiling  a  legal 
BQparatlfm.  The  theory  of  this  eontentlon  is 
that  there  must  be  implied  In  the  wife's  ac- 
quiescence and  consent  to  the  expenditure  by 
the  husband  of  the  Income  of  her  estate  a 
condition  that  he  will  never  thereafter  give 
hw  Just  grounds  for  bringing  about  a  legal 
separation,  and  that  by  reason  of  the  bus- 
band's  adultery  the  wife  Is  entitled  to  an 
accounting  which  a  court  of  equity  would 
not  otherwise  give  ber. 

[I]  We  are  unable  to  concur  with  the 
learned  counsel  In  this  ingwlous  argument.- 
We  believe  it  Is  neither  sound  hi  princi- 
ple nor  sustained  by  authority.  Considered 
as  a  gift  there  is  ample  consideration  upon 
which  to  base  the  expenditures  made  by  the 
husband  for  his  own  piu*po8e8  and  uses  out 
of  the  wife's  income.  Lore  and  affection 
alone  is  a  sufficient  consideration  for  the 
gift  The  husband  was  managing  this  large 
estate  for  the  wife  without  any  compensa- 
tion for  his  services.  Its  value  was  being 
constantly  increased.  They  were  living  a 
life  of  luxury,  ease,  and  comfort  without 
anticipation  of  domestic  differences. 

A  court  of  equity  will  not  disturb  transac- 
tions covering  a  long  period  of  time  had  un- 
der circumstances  such  as  these  because 
finally  one  or  the  other  of  the  married  par- 
ties fell  down  upon  their  marital  obllgatlws. 
It  does  not  necessarily  follow  that  when  one 
makes  a  gift  to  anotber  it  is  with  the  un- 
derstanding that  neither  wiU  ever  In  the 
future  make  a  serious  mistake  and  one  that 
cannot  be  repaired.  It  is  always  within  the 
range  of  probabilities  that  should  the  hus- 
band or  wife  commit  an  offense  justifying 
s^aration  condonation  and  pardon  may  take 
place.  It  cannot  be  read  into  a  gift  that  the 
benefldarr  thereof  will  always  remain  trie 
and  loyal.  The  past  relationship  shown  In 
this  case  affords  ample  consideration  for  the 
gift  While  complainant  t^aa  under  i^tfaer 


moral  nor  legal  obligation  to  condone  the  of- 
fense of  her  husband,  It  is  within  the  range 
of  human  experience  and  not  at  all  contrary 
to  good  moral!  nor  opposed  to  the  divine 
law. 

The  law  provides  another  means  and  an- 
other remedy,  and  one  which  this  complain- 
ant has  resorted  to  to  afford  to  the  outraged 
spouse  all  the  redress  deemed  commensurate 
under  our  laws  based  upon  human  expe- 
rience In  affairs  of  this  kind. 

We  are  not  dealing  with  the  case  vrhen 
the  gift  was  obtained  through  imposition, 
fraud,  or  deceit.  The  most  that  can  be  said 
In  favor  of  the  complainant's  contention  Is 
that  when  she  permitted  the  expenditure  of 
ber  Income  by  her  busband  she  was  simply 
mistaken  In  the  strength  of  his  morality  and 
his  ability  to  withstand  the  temptatlous  of 
life.  At  most  It  was  a  mistake  In  judg- 
ment, the  conseqtiencea  of  whlcb  a  court  of 
equity  cannot  undertake  to  relieve,  in  the 
absence  of  fraud,  and  In  the  pres^ice  of  am- 
ple consideration  to  Justify  the  gift  ^Is 
resnlt,  we  think^  follows  upon  the  plainest 
principles  of  equity,  and  la  sustained  by  am- 
ple authority. 

A  few  of  the  decided  cases  may  be  men- 
tioned. Chase  v.  Phillips,  153  Mass.  17,  26 
N.  E.  136.  In  that  case  the  wife  had  made 
a  trust  deed  settling  property  op  hw  hus- 
band. Subsequently  she  was  granted  a  di- 
vorce from  him  on  the  ground  of  adultery, 
and  sought  to  set  aside  the  trust  deed  on 
that  ground.  The  Supreme  Court  of  Hassa- 
chnsetts  detained  to  Bet  it  aalde^  Bayli«: 

"With  regard  to  the  defendant's  adultery, 
committed,  it  would  seem,  after  his  wife  de- 
serted him,  the  deed  expresses  no  condition 
that  he  should  continue  chaste,  and  we  see  no 
reason  for  reading  one  into  the  instrument" 

Klnzey  v.  Elnzey,  115  Mo.  496,  22  S.  W. 
497,  20  U  It  A.  222.  In  that  case  the  hn». 
band  had  made  gifts  to  his  wife  at  a  time 
when  there  was  nothing  to  disturb  their 
happiness.  Subsequently  she  entered  into 
relations  which  resulted  In  his  obtaining  a 
divorce  for  adultery.  After  the  husband's 
death  his  administrator  sought  to  recover 
tile  property  which  had  been  given  to  the 
wife.  In  that  case  It  was  held  that  the  adul- 
tery of  the  wife  would  not  operate  as  a  for- 
feiture of  any  of  her  rigjtts  In  the  property 
because  those  rights  had  become  vested.  In 
that  case  It  was  said  by  the  court: 

"But  counsel  for  appellant  seem  to  contend 
that  this  case  is  one  calling  for  the  Interposi- 
tion of  a  court  of  equity  in  the  interest  of 
morality,  upon  some  theory  of  fraud  to  be 
deduced  from  the  premises  by  reason  of  the 
confidential  relations  existing  between  husband 
and  wife;  a  fraud  not  constructed  nptm  the  the- 
ory of  any  fraudulent  act  done,  or  representa- 
tion made  by  the  defendant  indudng  the  con- 
veyance of  the  property  to  her,  hot  simply  upon 
a  breach  of  the  confidence  that  the  plaintiff 
then  had  that  the  defendant  was  and  wouM 
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oondna*  to  b<  to  him  t  faithful  wife.  •  •  * 
"A  court  of  aqaity  can  and  vrlll  interfera  to 
MBtore  to  a  party  Injured,  properly  vhich  liaa 
been  obtained  from  him  fmpotltlon  or  de- 
ceit. But  In  tbia  caae  no  property  was  obtained 
from  plaintiff  by  (mpoattlon  or  deceit.  He  waa 
simply  mistaken  in  the  moral  worth  and  Tirtue 
of  one  of  the  objects  of  bia  bounty.  From  the 
eonaeguenca  of  aach  a  mlatake  of  judgment,  a 
oonrt  of  eqnl^  cannot  itilcre.** 

Lister  V.  Lister,  35  N.  J.  Ea-  49.  In  this 
case  the  husband  who  had  givtti  valuable 
real  estate  to  Us  wlfe^  after  secuzing  a  di- 
vozoe  from  heat  on  groimda  of  adultery*  filed 
«  bill  to  reeorer  property.  TtuB  bill  waa 
dismissed  by  tbe  court,  tbe  court  saying: 

*^or  can  any  relief  be  granted  on  the  groond 
tbat  the  defendant  haa  been  ga&ty  of  adoltery, 
and  the  complainant  has  been  divorced  from 
her  for  that  ctuee.  In  thle  conneotion,  it  Is 
-uged  that  to  pmnit  the  defendant;  who  haa 
been  guilty  of  infidelity  towards  the  complain- 
ant, who,  for  that  cauae,  has  by  law  been  di- 
vorced from  her,  not  only  to  deprive  him  and 
their  children  of  all  benefit  of  tbe  property  In 
question,  bat  with  it,  to  liTe,  perhaps  in  luxu- 
ry, with  tbe  partner  of  her  oiilt,  ia  contrary 
to  equity,  and  is  a  wrong  for  which  equity  wlD 
find  s  remedy. 

"But  that  ia  no  groond  for  relief.  In  Dixon 
▼.  Dixon,  8  G.  S3.  Gr.  816.  it  was  held  that  a 
conveyance  made  by  a  husband  to  a  trustee,  for 
the  use  of  bis  wife,  on  the  execution  of  arti- 
cles of  separation  between  them,  would  not  be 
set  aside  on  account  of  the  aubsegu^  adultery 
of  the  wife,  while  living  apart  from  her  hus- 
band. Sec,  also.  s.  c.  9  0.  EL  Or.  133.  The 
adultery  vt  the  wife  has  been  field  to  be  no 
defense  to  a  suit  for  spedfio  performance  of 
marriage  articles.  Sidney  v.  Sidney,  3  P.  Wms. 
269.  In  a  suit  for  an  annuity  under  an  agree- 
ment of  separation  between  husband  and  wife, 
a  plea  of  subseqnent  adultery  of  the  wife  and  a 
consegnent  divorce  was  held  bad."  G^e  v.  Tbor- 
]ow,  2  B.  A  O.  647;  Field  Serrea,  4  B.  & 
P.  121;  Baynon  t.  BaOey,  8  Bing.  266. 

See,  also,  Forrest  v.  Forrest,  9  Abb.  Pr. 


"In  Seagrave  t.  Scagrave,  IS  Yes.  480,  there 
was  a  separation  between  hidwand  and  wife 

on  account  of  the  adultery  of  the  latter,  and 
a  bond  was  given  tbe  husband  for  tbe  support 
of  the  wife,  and  It  was  held,  on  biU  fOed  tiie 
irife^  that  the  fact  tiutt  she  had  snbsequntfy 
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s.w.) 

been  guilty  of  adolteiy  ffld  not  disentitle  her 

to  relief." 

There  can  be  cases  found  In  whldi  gifts 
of  spedflc  property  bave  be^  set  aside  on 
account  of  the  misconduct  of  one  or  tbe  oth- 
er of  the  parties.  We  believe  such  casea 
are  based  alone  upon  misrepres^tatlon, 
fraud,  or  dee^  and  no  case  has  been  dted 
to  tbe  court  justifying  an  aooonnting  of  as- 
pendttDEW  runnlnjg  «*vwwgfc  a  long  p«iod 
of  years  to  disturb  the  acqolescenoe  and 
consent  of  one  of  tbe  parties  In  the  funds 
of  the  oChw  and  thereby  establishing  a  gltL 
The  caae  of  McAllister  t.  McAllister,  10 
B^k.  845^  l8  cited  as  authority  fbr  this 
contention  of  the  complainant  That  was  a 
divOTce  case  taiTtAvlng  fihe  question  <Nf  alt 
Btoay.  Tbe  husband  had  Induced  his  wife 
to  conv^  her  real  estate  to  him,  and  the 
court,  in  passing  upon  the  question  of  alimo- 
ny due  to  the  wife  from  the  fault  at  Qw 
husband,  gave  this  particular  prc^Mrtr  to  Qm 
wife  onder  the  provMras  at  section  2471 
(Shanntrn's  God^  |  4224),  ther^y  regarding 
the  land  as  the  jwoperty  of  the  wife  and  re- 
storing it  to  her  as  reqidred  by  the  statnttt, 
TbB  court  said: 

"Although  the  legal  title  be  vested  In  defend- 
ant, yet,  in  a  court  of  equity,  as  between  hus- 
band and  wife,  we  maat  regard  the  latter  as  the 
real  owner.  We  cannot  sanction  the  means  by 
which  he  obtained  the  title." 

The  opinion  of  the  court  in  that  case  does 
not  set  forth  just  what  the  means  were  by 
which  the  husband  acQulred  legal  title  to  the 
property.  It  was  evidently,  under  circum- 
stances of  which  the  court  did  not  approve. 
The  court  certainly  did  not  set  aside  a  gift 
because  of  subsequent  misconduct  of  tbe  hus- 
band. The  court  was  only  endeavoring^ 
through  meaos  provided  by  statute  on  tbe 
subject  of  alimony,  to  compensate  tbe  wife 
and  restore  htt  to  the  situation  which  she 
occupied  before  the  mlaomduct  of  the  hua- 
band.  We  are  unable  to  give  our  assent  to 
the  doctrine  made  the  basis  of  the  complain- 
ant's contention  In  this  respect 

It  follows  from  what  we  have  said  that 
we  concur  with  the  conclusion  reached  by 
the  chancellor,  and  his  decree  will  be  af- 
firmed, and  the  complalnanfs  blU  wlU  be 
dismissed,  with  costs. 
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WILLIAMS  r.  WILLIAMS^ 

fSqtrcmc  Coort  of  TeoMSMe.  Jam.  2&.  1922.) 

I.  Olvam  «S92SI— ataM*  bM  ■■■Jtfry, 
bat  aWaaay  <  «fcM  faeli  kriag  caa* 

wHMa 


ruder  ShanDon's  Code,  ff  4221-4224.  pco- 
•wiSag  tkat  the  effort  ia  dtesohiitc  ■  aiarriacc 
mmf  prerfde  far  cbe  eopport  aad  naiatcnanee  ot 
tkm  wife  by  tka  badiaad,  ar  aat  of  Us  ^«p«r^, 
etc,  the  word,  "aaj"  emonot  be  interpreted  to 
■can  "sludi,"  bat  the  court  maj  not  ezerdae 
an  artntrary  discrctuHi,  and.  wbere  the  facts 
briac  the  eaae  withia  die  porpoae  of  the  allow- 
ance of  aliMvr,  it  la  the  datr  of  the  coort 
to  anew  it 

[SdL  Koto^ffW  other  definttioM.  oee  Woida 
and  Fhfaaea,  Firat  and  Second  Seriea,  Ibty.] 

2.  Divarco  ^199— May  be  iraatad  wKbaat 
allBO^y  or  allHoey  dicreii  wltheot  dhroreob 
There  fa  no  neoeaeaiy  connection  between 
drorce  and  aBnony,  and  firorce  any  bo  irant- 
ed  withoot  aUmony  m>  alteny  doerced  when 
there  ta  no  firorce. 

S.  Dhrereo  ^238-AUiaoay  iboald  he  frarted 
wboe  drcaastancei  pei^lt*  Mtwlthrtodlai 
wife'e  oweertiiip  of  proper^. 
Under  Shannon'g  Code,  H  4221-4324^  it  la 
.  the  dnty  of  the  cosrt  granting  a  ffivovoe  to  ro- 
'qnire  tiu  hnsband  to  provide  for  the  ■nttable 
anpport  of  tiM  wife  when  the  drcnmstaneefl  of 
the  partiea  and  the  facts  of  tbe  case  will  pez^ 
jnit,  even  thoagh  the  wife  has  ample  property 
of  her  own,  or  strCDgth  or  ability  to  earn  a 
support  for  herself,  as  the  etatate  was  not 
passed  merely  to  provide  for  the  wife's  enp- 
port,  bnt  to  provide  for  such  support  by  the 
hasband,  or  out  of  bis  proper^. 

4.  DIvoree  «=>240(2>— Wife  shoald  be  graated 
fair  portlOB  of  hesbaed's  estate  for  ker  sop- 
port 

trpon  an  absolute  divorce  obtained  1^  the 
wife  she  is  entitled  to  a  fair  portion  of  the 
bnsbaod'i  estate  for  her  suitable  aoKKwt,  the 
amount  to  be  determined  acoocdfaw  to  the 
drcnmstancea  of  the  partiea  and  Oe  facta  of 
die  particular  case. 

9.  DIvoree  ^241— Aiinooy  awarded  la  soHdo 
IR  abtonoe  of  reasoas  for  different  award. 

In  the  abeenee  of  any  reasons  for  making 
sn  award  for  the  sapport  of  the  wife  npon  a 
divorce  in  the  form  of  montbly  or  yearly  al- 
lowances or  by  setting  aaide  a  particular  part 
of  the  hoaband's  eitate  in  spede  to  the  wife, 
the  proper  practice  la  to  award  aUmony  in 
tolido. 

«.  DIvoroa  «a>240(4)— WIfo  allowed  $20,000 
as  ailnoay  froio  hitbaad  worth  $180,000. 
Where  a  husband,  whose  wife  was  granted 
a  divorce  for  bia  misconduct,  was  worth  |180.- 
000,  and  for  years  had  had  the  management  of 
the  wife's  separate  property  with  the  free 
uie  of  the  income  and  bad  been  able  to  hold 
salaried  positions  by, reason  of  being  the  nomi- 
nal holder  of  her  property,  but  the  wife's  own 
estate  was  snffident,  not  only  to  care  for  her 
needs,  but  to  afford  her  a  luzurioua  airport, 


an  allowance  of  $2JS00  as  afimMy  hM  too 
smaB,  tlte  osnal  allowaaco  of  Mio-tUrd  ul  tk 
hnBband*a  property  too  larga^  and  $20^000  fa&r 
and  Jnat. 

7.  Dhroros  ^2M(2)~AHOwrt  aHowod  aa  ali- 
Biooy  may  bo  radeoed  beeaoee  of  wife's  owa- 
ership  of  property. 

Whfle  under  Shannon's  Code.  If  4221'C24. 
a  husband  cannot  be  entirely  freed  from  con- 
tribating  to  bis  wife's  support  upon  the  grant- 
ing of  a  dtvoiee  because  of  her  omierehip  of 
I  property,  under  the  express  provlaion  dmt  ^ 
,  extent  at  her  separate  estate  Aall  be  token 
into  consideration,  the  amount  to  be  set  apart 
to  her  may  be  redoeed  below  what  it  wovU 
otherwlae  be  becaoao  of  hor  owanahip  of  an 
estate  of  her  own. 

Appeal  from  Chancery  Court,  Darldson 
County;  James  B.  Newman,  Chancellor. 

I  Salt  Cor  divoiGo  and  alimony  by  Mn. 
Mary  F.  WUUanu  against  David  Shelby  WB- 
UanuL  BVom  a  decree  grantliig  a  dtvoroe 
and  alimony,  bodi  partiea  appeaL  Decree 

;  modified. 

j    Jdbii  X  Vertreae  and  W.  a  Vmieoa,  both 

I  ot  NadiTllle;  tot  apptilanL 

:    Thoa.  H.  Haloae,  €t  NaahviUeb  £or  appol- 

ICfc 

> 

SMITH,  J.  This  la  a  suit  begun  in  the 
{  chancery  court  by  the  complainant,  the  wife, 
against  the  defoidant,  the  husband,  for  di- 
vorce and'  aUmony,  baaed  npon  charges  of 
adultery  by  the  husband.  An  absolute  di- 
vorce was  granted,  and  alimony  allowed  in 
the  sum  of  |7,500,  whtcA  Includes  12,600  fOr 
counsel  fees.  Both  the  complainant  and  tiie 
defendant  have  appealed  to  this  court  to 
that  portion  of  the  decree  with  respect  to 
alimtmy,  the  CMuplainant  contending  that 
the  amount  of  alimony  allowed  Is  too  little, 
and  the  defendant  that  none  at  all  ahoold 
be  allowed,  and.  If  any,  less  than  that  al- 
lowed by  the  chancellor. 

The  contratira  of  the  deftodant  to  the 
effect  that  complainant  Is  not  entitled  to  an>' 
alimony  at  all  Is  predicated  Mpoa  the  facts 
whldi  are  undisputed  here  that  the  wife  has 
a  separate  estate  of  something  like  $500,000, 
from  which  she  derlrea  an  income  of  over 
$20,000  per  annum,  an  estate  more  than  sof- 
fldent  to  provide  for  her  suitable  support 
and  maintenance,  and  that  the  statute  oniy 
provides  for  alimony  when  it  Is  needed  for 
that  purpose. 

Certainly  the  wife  in  this  case  does  not 
need  alimony  for  her  support,  since  she  has 
ample  Income  to  abundantly  provide  for  her 
support — all  that  her  situation  in  Ufe  coald 
possibly  require.  This  is  conceded  by  the 
complainant,  but  It  Is  maintained  for  her 
that  by  virtue  of  the  marital  relatiMiship 
she  Is  entitled  to  suitable  sui^rt  t^rom  her 
husband,  at  least  to  the  eztait  of  his  abUl^ 
and  within  reasonable  Umitatlona.  regaid- 


^a^ier  other  osms  no  sbbm  topis  sod  KBY-NUMBBIS  la  all  Xey-NOmberod  Mgla  and  talewa 
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ton  of  the  valiie  dC  her  separate  «atate  or 
inoameb  and  that  ttie  amount  to  wMch  she 
wooM  he  otberwlae  entitled  dioold  be  In- 
creaaed  by  reaaoa  of  the  taiub&od's  mteoon- 
duct  which  bnm^  about  the  separation. 

Ocmnsel  have  displayed  mnOt  leamlnc  and 
xeeenrch  on  the  snbjeet  of  dlTorce  and  an- 
mony,  and  bare  drawn  apm  the  eeclestastlo* 
■1  law  and  dedslons  of  mune^s  conrta  In 
Tarioas  jurisdictions  In  supprnt  of  their  re* 
speetlTe  argmnents.  No  aothOrltatlTe  cttse 
directly  in  point  appears  to  have  been  dls- 
oorerod.  Itadeed  the  subject  Is  one  which 
mnst  be  Kovemed  by  our  statutes  and  by 
the  Interpretations  thathaTe  been  pat  npon 
them  by  prerloos  decisions  of  the  conrt  It 
seems  quite  clear  upon  principle  and  author- 
ity that  the  right  to  alimony  must  be  found 
In  tibe  statutes,  and  the  amount  thereof  fixed 
upon  tbe  considerations  named  In  the  stat* 
nte.  We  are  therefore  led  directly  to  this 
source  for  the  knowledge  of  the  law  by 
which  the  rights  of  these  parties  must  be 
determined.  Of  course  we  nay  hare  access 
to  Die  ecdeelastiea!  law  and  the  deeUdons  of 
courts  of  law  and  equity  In  arriving  at  a 
proper  tnterpretatloD  of  Oie  statutes. 

The  statutes  of  Tennessee  on  this  subject 
are  found  in  Shannon's  Code  at  sections 
4221  to  4224.  They  were  brought  Into  the 
Oode  of  1858  at  sections  2468  to  2471  sub- 
stantially as  compiled  In  Shannon's  Code 
from  the  Acts  ot  the  Oeivtral  Assembly  of 
1885-36  and  1841-42.  As  found  in  the  Code 
■bore  reCmed  to  tibe  statntoa  are  its  ftdlows: 

4221.  *^eeh«r  the  msiriaga  be  dissolved  ab- 
s«riiit<Iy  or  a  psrpataal  or  temporacy  separa- 
tion be  deeresd,  tiie  codrt  aaj;  make  an  ocder 
■■d  deoee  for  tiic  sattabl*  sapport  and  main- 
tenance ui  tilt  comidainaDt  sjmI  ber  ^dren, 
or  any  ot  thtto,  by  the  husbood,  or  out  ot  his 
property,  according  to  the  Datore  of  the  case 
and  the  circumstances  of  the  parties." 

4222.  "And  in  auch  case  the  court  may  decree 
to  the  iriffl  such  part  of  the  huflband's  Teal 
and  personal  estate  as  it  may  think  pzopar. 
In  doing  whl<b,  the  oonrt  may  hare  refsfsnea 
to  the  property  which  the  husband  ceceiTSd 
by  the  wife  at  the  time  ot  the  marriage,  or 
afterwards,  as  well  as  to  the  separata  proper^ 
secnred  to  her  by  her  marriage  contract  or 
otherwise." 

4228.  '^he  court  may  enforce  Its  orders 
and  decrees  by  sequesterhig  the  rents  and  prof- 
its of  the  real  estate  of  the  husband,  if  he 
has  any,  and  bis  personal  estate  and  eboKi  In 
action,  and  by  appointing  a  receiver  thereof, 
and  from  time  to  time  eansing  the  same  to  be 
applied  to  the  use  of  the  complaiaant  and  her 
children,  or  by  such  other  lawful  ways  and 
means  as  are  nsual  sod  according  to  the  coarse 
and  practice  of  the  court,  as  to  the  court  shall 
seem  meet  and  agreeable  to  equity  and  good 
consdence." 

^24.  *^  the  wife,  st  the  time  of  a  decree 
dIssoMng  a  marriage,  be  the  owner  of  any 
lands,  ot  hare  in  her  posseasIOD  goods  or  chat- 
tels or  dwaes  in  actl<m  acqnlred  by  her  own 
Indostry  or  given  to  her  by  devise  or  other- 
wisSi  or  which  may  ban  come  to  her,  or  to 


wlii<di  she  may  b*  enttOed  by  Che  decease  of  any 

retire  inlxstate,  she  shall  have  entire  and  ex- 
clusive dominion  and  control  thereof,  and  may 
sue  for  ud  recover  the  ssme  In  her  owu  name, 
subject,  however,  to  the  rights  of  erectors  who 
becanA  sudi  before  the  decree  was  pro- 
noanced." 

[1]  It  win  bavo  been  notloed  that  it  la 
provided  by  section  4221  that  "the  eourt 
may  make  an  order  or  decree  for  the  suit- 
able support  and  ualnttfunce  of  the  com- 
plainant *  *  *  by  'ttie  haiA>and,  cat  out 
of  Ida  property,  flceordlx«  to  the  natoio  of 
the  case  and  the  drcumstancee  of  the  par- 
ties," and  tn  section  4222  the  words  "laar 
decree  to  the  wife  sodi  part  of  the  huAand'a 
real  and  personal  estate  as  It  nu^  -think 
proper."  In  section  4228  It  is  said  "the  oourt: 
may  enforce  its  orders  and  daereea  by  ao.- 
qoestertng  1*e  rOTts,"  etc,  or  "by  roch  otbar 
lawfDl  ways  and  meani  as  are  ustul  and: 
according  to  the  course  and  practlea  of  ttw* 
court,  as  to  flie  court  shall  seem  meet  and 
agreeable  to  equity  and  good  oonsrimce^" 
and  In  section  4224.  "If  the  wife  •  * 
have  [proper^}  acquired  ber  own  industry 
or  given  to  her  *  *  «  she  thaU  have  ai- 
rire  and  ezclualve  dominion  and  eontnd 
thereof,"  etc. 

The  word  "may"  appearing  in  these  vari- 
ens  sections  of  our  statates  is  the  subject  of 
controvOTsy  here ;  it  being  contended  by  the 
defendant  that  the  use  of  this  word  indicates 
that  It  is  within  the  discretion  of  the  court 
to  disaUow  alimony  whera  it  Is  made  to  ap- 
pear ttiat  tbe  wife  doea  not  actually  need 
funds  for  ber  snn^ort  On  the  other  hand, 
it  is  contotded  that  the  word  "may"  Is  to 
be  Interpreted  as  meaning  "shan**  or  as  im- 
posing upon  tbe  court  the  duty  of  allowing 
some  alimony  under  all  rircnmstanceft. 

[J]  Neither  contention  Is  strictly  accurate. 
Sections  4221,  4223  abd  4224  are  taken  from 
chapter  26  of  the  Acts  of  1835-36,  sections 
10  and  11.  By  reference  to  the  original  acts 
It  will  be  observed  that  the  Legislature,  in- 
stead of  using  the  words  "the  court  may.** 
etc.,  as  found  In  sections  4221,  4223,  and 
4224,  used  the  words  "it  shall  be  lawful  for 
the  court,"  etc  These  words  are  evidently 
Intended  to  confer  upon  the  courts  the  pow- 
er, but  not  to  impose  under  all  circumstances 
the  absolute  and  Imperative  duty  of  doing  so. 
The  statute  is  not  one  within  tbe  principle 
frequently  applied  where  the  word  "may"  is 
Interpreted  to  mean  "shalL"  What  Is  lawful 
is  not  always  necessarily  expedient  Hiere 
Is  no  necessary  connection  between  divorce 
and  alimony.  Divorce  may  be  granted  with- 
out alimony,  and  alimony  may  be  decreed 
when  there  Is  no  divorce.  McBee  v.  McBee,  ' 
1  Helsk.  661 ;  Toncray  t.  Toncray,  123  Tenn. 
484,  181  S.  W.  97T.  84  U  B.  A.  (ET.  8.)  1106, 
Ann.  Cas.  1912C,  284. 

However,  It  does  not  fbllow  fnnn  this  In- 
terpretation of  the  statute  ttiat  the  oourt 
may  exercise  in  arbitrary  discretion.  By 
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maUns  it  lawfnl  ftw  Qia  obort  to  do  a  ob- 
tain tbtng,  especially  wheai  the  porpoae  of 
the  tiling  which  It  Ib  made  lawful  to  do  Is  set 
fortii,  Implies  a  duty  npon  de  court  to  do  It 
In  all  cases  where  the  facts  bring  them  with- 
in the  expressed  purpose  of  the  allowance 
for  alimony. 

[3]  It  la  made  lawful  for  the  coart  to  de- 
cree aUmony  to  the  wife,  the  expressed  par- 
pose  being  to  provide  a  suitable  suMKMrt  for 
her  by  the  hiubanA  or  out  of  Mt  property. 
And  it  la  the  duty  of  the  court,  when  the 
drcomstsBcea  of  tiie  partlea  and  the  facto  of 
the  case  will  permit,  by  means  of  a  decree  to 
reonlre  On  husband  to  provide  for  the  salt- 
able  support  of  the  wtfa.  And  this  is  true, 
eren  though  the  wife  be  able  otherwise  to  ob- 
tain or  have  a  support  The  duty  of  the  hue- 
band  to  afford  the  wife  a  suitable  support  Is 
no  less  1^-  reason  of  the  fact  that  she  has 
pr^ierty  ot  her  own  or  strength  or  ^lUfcy  to 
earn  a  snmiort  ftw  hersdf. 

In  what  torms  ot  dollars  and  cents  this 
suitable  support  shall  be  expressed  very 
properly  depoida  upon  and  la  affected  by, 
anuug  other  things,  the  amount  of  property 
the  wife  haa  indepoidently  of  her  husband, 
but  the  duty  is  none  the  less  Imperative  by 
reason  ct  tiie  fact  that  she  has  her  own 
means  by  whibh  she  can  support  herself. 

It  was  said  by  the  court  In  Ghunn  t. 
Cbvnn.  Meigs.  136: 

"When  the  bonds  of  matrimony  are  disaolved, 
no  matter  for  what  cause,  there  Is  Just  reason 
for  restoring,  at  least,  the  Injured  party  to  the 
same  dtnatlon,  as  near  as  may  be,  occupied  by 
Um  or  her  before  the  marriage." 

The  husband  owes  the  duty  to  his  wife  of 
rendering  to  her  suitable  support  without 
reference  to  her  financial  condition.  He 
ought  not  to  be  allowed  to  escape  the  per- 
formance of  that  duty  by  affording  hTs  wife 
cause  for  separation  and  pladng  her  in  a 
financial  situation  worse  than  it  was  before 
his  misconduct  brought  about  a  legal  separa- 
tion. 

^e  can  easily  Imagine  cases  in  which  the 
husband  ought  not  or  cannot  be  made  to  pay 
alimony,  but  it  does  not  follow  that  because 
the  court  has  a  discretion  to  disallow  It  in 
Buch  cases  the  husband  should  be  excused 
merely  because  the  wife  is  not  in  actual  need 
of  support  The  statute  was  not  passed 
merely  for  the  purpose  of  affording  a  suita- 
ble support  to  the  wife,  nor  does  the  lan- 
guage of  the  statute  Import  that  meaning 
merely.  It  carries  the  meaning  of  making 
provision  for  the  wife's  suitable  support  by 
the  husband  or  out  of  his  prt^rty.  It  wiU 
be  noticed  that  section  4222  contains  nothing 
with  reference  to  the  wife's  support,  but 
makes  provision  for  giving  to  her  a  part  of 
the  husband's  property. 

We  conclude,  although  the  statute  does 
not  impose  upon  the  court  the  imperative 
duty  of  alwaya  and  under  all  circumstances 


granting  alimony,  the  court.  la  not  released, 
from  the  duty  of  doing  so  merely  because 
the  wife  has  means  of  her  own*  or  Is  other- 
wise able  to  afford  herself  a  suppwt,  inde- 
pendently of  the  means  of  her  husband.  We 
are  of  the  <^nloa,  under  the  statotes  and 
the  facta  of  thhi  case,  that  It  la  the  duty  of 
the  court  to  provide  for  the  wife's  suitable, 
support  by  the  husband  or  out  of  bis  prop- 
erty. 

We  com^  therefore,  to  the  consideration  of 
the  question  of  the  amount  that  shouTd  be 
provided — whether  the  amount  allowed  by 
the  chancellor  meeto  the  merlto  and  Justice 
of  the  case. 

[4,  i]  Stated  gtfietally,  the  rule  Is;.  Upon 
an  absolute  divorce  obtained  by  the  wife  she 
is  entitled  to  a  fair  portion  of  the  husband^ 
estate  for  her  suitable  support,  the  amount 
to  be  determined  aopoidlng  to  the  drcum- 
stances  of  the  parties  and  the  facta  of  the 
particular  case.  The  most  Important  ele- 
ment Is  the  extent  or  value  of  the  husband's 
estate.  Where  the  hosband  has  no  estate,  but 
an  earning  owelty,  the  wife^s  anpport  may 
be  provided  for  by  monthly  allowances,  bu^. 
as  was  said  by  this  court  In  Wlnslow  r.  Wins- 
low,  188  Teen.  666: 

"The  practice  in  Tennessee  has  been  for 
many  years  to  award  alimony  in  solldo,  upon 
the  granting  of  an  absolute  divorce,  rather  than 
to  avard  to  the  wife  a  mouttily  or  yearly  al- 
lowance payable  hj  the  husband." 

In  this  case  there  are  no  reasons  why  ei- 
ther monthly  or  yearly  aUowaaces  should  be 
allowed,  or  that  any  particular  part  of  the 
husband's  estate  should  be  set  aside,  in  spe- 
cie to  the  wife.  The  rule  stated  in  the  Wlns- 
low Case  is  aptly  api^caUe  to  this  case. 

[S]  The  proof  shows  that  the  husband's  es- 
tate has  a  value  of  about  $180,000.  It  has 
been  customary  with  the  coiurt.  where  the 
estate  of  the  husband  Is  something  near  the 
valofr  of  the  hui^and's  In  the  lureaent  in- 
stance, to  allow  about  ooe-thlrd  for  the 
wife's  alimony,  but  In  the  cases  In  which 
that  proportion  of  the  husband's  estate  has 
been  given  to  the  wife  the  value  of  the  wife's 
separate  estate,  and  the' extent.  If  any,  the 
hu^>and  had  profited  by  the  wife's  property 
have  not  entered  Into  the  consideration  sa 
far  as  Indicated  by  the  written  opinions. 

It  Is  propw  and  ri^t  that  the  court  should 
condder  in  determining  what  portion  of  his 
estate  shonld  be  glv^  the  wife  to  what  ex- 
tent, if  any,  the  wife  has  contributed  to  the 
production  of  his  estate.  In  this  case  It  is  a 
fact  which  cannot  well  be  denied  that  the 
husband  profited  very  largely  by  reas<m  of 
having  had  the  management  of  bis  wife's 
separate  pnqporty.  His  credit  has  been 
largely  increased  by  reason  tliereef ;  he  has 
had  free  use  of  her  Income  and  profita  de- 
rived from  the  handling  of  her  estate.  It  Is 
quite  possible  that  a  considerable  portlcm  of 
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ttift  income  anA  vrofllv  inrodoced  bj  tib«  wUe'i 
atiwcate  estate  bave  gone  to  tlie  personal 
oaes  of  tbe  defendant.  It  is  certain  that  be 
has  beak  able  to  bold  salaried  poaltlons  by 
Mason  pf  being  tbe  nominal  liolder  of  ber 
pnqwrty.  Altogether  it  is  quite  reasonable 
to  say  that  the  wife's  estate  has  contributed 
laxgely  to  the  present  value  of  the  defend- 
ant's property,  and,  under  the  rule,  aside 
from  other  considerations,,  to  set  apart  to  her 
at  least  one-third  of  the  Talue  of  tbe  defend- 
ant's estate. 

[7]  But  our  statutes  specifically  prorlde 
that  the  extent  of  the  Wife's  separate  estate 
shall  be  taken  into  consideration,  which  of 
course  means  that,  if  she  has  an  estate  of 
her  own,  the  amount  of  the  husband's  prop- 
erty to  be  set  apart  to  her  is  to  t)e  reduced 
below  what  it  would  otherwise  be.  It  can- 
not be  reduced  so  as  to  entirely  free  the  hus- 
band from  contributing  to  the  suitable  sup- 
port of  the  wife,  but  since  she  has  an  estate 
more  than  snffldent  to  take  care  of  her 
needs,  and  in  fact  an  estate  sufficient  to  af- 
ford her  a  luiurloua  support,  a  very  materi- 
al reduction  in  the  amount  tltat  would  other- 
wise be  allowed  must  be  made.  We  do  not 
.think  this  amount  can  be  increased  b7  rea- 
s<Hi  of  tbe  misconduct  of  tbe  Irasband  under 
the  facta  of  this  case.  We  do  not  say  that 
mlsomdnet  of  a  hurtmnd  win  In  no  case  be 
takn  into  conaldraation  to  incnase  the 


ammmt,  for  It  is  q 
the  roaUn  ot  probai 
arise  where  the  hus 
materially  affect  tb 
suitable  suK>ert  to  t 
we  are  unatile  to  so 
the  defendant  can  m 
pecunlarj^  aitoatlai. 

In  view  of  the  la: 
wife,  wa  are  (tf  the 
rule  of  one-third  sh< 
amount  which  will  1 
represent  the  duty  < 
tribute  to  his  wife's 
amount  allowed  by  t 
su&ident  to  provide 
lug  for  tiie  wlf&  Tl 
be  sufficient  to  cove 
port,  and,  in  our  jm 
slderatlon  the  age  c 
expectancy  in  life,  a: 
ant  with  the  dul^  < 
support,  the  sum  of 
and  Just,  to  which  sb 
able  sum  for  counse 
$8,500  should  be  allo^ 

The  decree  of  tba 
cordingly  modified, 
court  win  be  equall 
complainant  and  del 
tbe  court  below  wUl 
the  ohancOllor. 


Goo 
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OABBARD  V.  COMMONWEALTH. 
BAKER  V.  SAME. 

(Oonrt  of  Ai^nla  of  Kantiu^.  Ju.  20^ 

1922.) 

1.  Cnaplraey  «=B4«-HoiilaM«  «»2e8— Evl- 
d«nos  heW  lasulBoleit  to  lo  to  Jury. 

In  proBecntlon  for  cmB^rmcy  and  for  mtir- 
d  T«  evidenee  kel4  not  suffldenc  to  go  to  the 

2.  Honloldft  «»30(3)— CoMplrmtors  aot  ao- 
eeuoriw  Im  murder  oommlttetf  by  one  of 
Ihem,  QRlett  oomnltted  In  f«rtli«ramt  of 
ooMplraoy. 

Where  one  of  aeveral  persou  who  have 
oonspfred  to  do  acme  unlawful  act  coounita  a 
mmder,  the  co-conspiratora  are  not  criminally 
reaponaible  as  accessoriea  befora  the  fact,  an- 
leaa  the  murder  was  committed  in  furtherance 
of  tho  oosspiracr,  and  was  tha  neeeaiarr  or 
probable  resiiU  of  ita  execuUon. 

i^peal  from  Ot^lt  Court,  Owtfley  ComOj. 

Qrover  GaUwrd  and  Harlan  Baker  were 
convicted,  on  aeparate  trials,  of  murder,  and 
they  appeat  Cases  considered  together  on 
appeal.  Beversed,  with  directioos  to  grant 
each  of  the  accused  a  new  trlaL 

B.  B.  Hogg,  of  Boonevllle,  and  H.  O.  Bvw- 
sole,  of  Annville.  for  appellants. 

Chas.  L  Dawson,  Atty.  Gen.,  and  Thos.  B. 
McGregor,  Aast  Atty.  Oea,  for  the  Oommon- 
mltb. 

TUBNEB.  a  At  the  June,  19Z(K  term  at 
the  Owsley  drcalt  court  Robert  SandUn, 
Harlan  Baker,  Grorer  Oabbard,  Bobert 
Olark,  Leonard  Baker,  and  COiarlie  Gabtard 
were  indicted,  charged  with  a  conqdracr  to 
murder  Bessie  Allen,  and  that  they  each  did 
murder  her,  pursuant  to  and  in  furtherance 
of  such  conspiracy. 

The  indictment  la  in  five  connta.  In  the 
first  count,  as  redted  above,  the  conspiracy 
is  charged,  and  each  of  the  defendants  charg- 
ed with  shooting  and  wounding  Bessie  Allen, 
from  which  she  died.  The  second  count 
charges  that  Bobert  Saodlln  killed  and  mur- 
dered Bessie  Allen  by  shooting  and  wounding 
her,  from  which  she  died,  and  that  the  other 
named  defendants  were  at  the  time  present 
and  near  by,  and  counseled,  advised,  en- 
couraged, and  assisted  Sandlija  In  so  shoot- 
ing and  wounding  her.  The  third  count  is 
the  same  as  the  second,  except  that  It  diarges 
Hailan  Baker  with  the  shooting  and  wound- 
ing; and  the  fourth  count  is  the  same  as 
the  second,  except  that  it  diarges  Grover 
Gabbard  with  the  shooting  and  wounding; 
and  the  flfth  count  la  the  same  as  the  others, 
except  that  it  charges  Bobert  Clai^  with  the 
shooting  and  wounding. 

The  appellants,  Harlan  Baker  and  Grover 
Gabbard,  demanded  and  were  granted  sepa- 


rate trials,  and  each  of  them  on  his  aeparate 
trial  was  found  goUtTt  and  sentenced  to  in- 
prlsonmeot  for  life,  and  ttey  eadi  ot  then 
have  appealed. 

The  evidence  on  eadi  trial  was  in  its  es- 
sential elements  the  same,  and  the  eases 
have  been  briefed  in  this  court  togetlier,  and 
by  acquiescence  of  the  attorneys  who  bsiefed 
them  will  be  heard  togeOiw  in  this  court  and 
disposed  of  in  one  oplnloi,  aa  the  eaine  iiDee- 
tlons  are  presented  on  eadi  ai^eaL 

The  evidence  shows  that  in  the  late  after- 
noon tff  either  the  ^  w  Sd  of  Jnn^  3920. 
Grover  Gabbard,  Robert  dark,  Leonard 
Baker,  and  Charlie  Oabbard  were  toseOwr 
at  a  swimming  hole  «i  Bt^talo  creek,  hi 
Owsley  county,  and  that  at  least  part  of  them 
went  In  swlmmtaig;  that,  about  ttte  time 
they  had  Unlahed  their  swimming  and  were 
dressing.  Bobert  Sandlln  and  three  oth»- 
young  men  came  to  the  places  Sandlln  at  the 
time  being  drunk  and  having  with  him  a 
quantity  of  whisky;  that  a  short  time  after 
the  coming  of  Sandlln  and  bis  party  Harlan 
Baker  joined  tha  party,  and  freelj 
passed  around  his  whisky,  and  most,  if  not 
all,  the  party  participated  therein ;  that  the 
three  men  who  came  with  Sandlln  and  joined 
the  party  remained  only  a  short  time  after 
the  coming  of  Harian  Baker,  whrai  they  went 
toward  their  bomea.  Robert  Saadlin.  Har- 
lan Baker,  Grover  Oabbard,  add  RcAiert 
Clark  were  each  young  men  between  20  and 
SO  years  of  ags,  while  Lecnard  Baker  and 
Charlie  Oabbard  woe  only  boya,  from  18 
to  lA. 

The  six  remained  at  or  near  tike  awimmtnt 
hole  until  shorUy  after  dark,  *^Fg*wg  in 
such  oonvenatlon  and  cmtduct  aa  rural  yoong 
men  are  wont  to  under  such  drenmatanees. 
except  that  Sandlln,  being  modi  drunks' 
than  the  others,  expressed  his  determinatien 
to  have  intercourse  with  some  woman.  The 
house  of  Ann  Smith  was  only  200  or  300 
yards  distant,  and  had  the  reputation,  t.i 
the  evidence  satisfactorily  ahowa.  of  h^ng 
a  house  of  ill  fame.  Shortly  after  dark  Har- 
lan Baker  and  Bobert  Clark  left  the  othm 
at  or  near  the  swimming  hole  and  started  off 
in  the  direction  of  the  house  of  Ann  Smith, 
but,  so  far  as  the  evidence  discloses,  ex- 
pressed no  purpose  of  going  tii»«;  a  few 
minutes  later  Robert  Sandlln  alone  started 
in  the  same  direction,  and  shortly  thereaftA 
Grover  Oabbard,  Leonard  Baker,  and  Charlie 
Okbbard  went  in  the  same  dlrectim,  and 
they  all  went  to  or  near  the  home  of  Ann 
Smith,  although  only  two  of  them.  Harlan 
Baker  and  Orover  Oabbard,  entered  the 
house. 

The  evidence  shows,  not  only  that  Robert 
Sandlln  was  a  desperate  and  dango-ons  man. 
but  will,  we  think,  unmistakably  dlsdooe, 
as  hereinafter  recited,  that  the  otha  mem- 
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bers  of  tbe  party  were  not  oalj  afraid  of  OaHbaid's  before  A 
Um.  birt  MMisht  to  dodge  or  get  avay  from 
bim.  The  ervldeooB  faititer  abowa  tbat  SaodUn 
QDexpectedly  came  apoo  tbe  awlnunlag  par* 
tr,  and  1^  tlMEe  wu  ae  pverioiu  anranca- 
ment  or  nndenttanrting  by  v^lota  Ow  mem- 
btn  of  the  party  were  to  meet  him  there  or 
«laeirlMre^  nor  does  It  dladoae  that  prior  to 
the  maettiis  there  was  any  oolliudoii  between 
SandUn  and  any  other  member  of  the  party 
by  vlddi  tlie  meetlBS  was  to  take  placoL 
Tbere  weie  tbiM  women  at  the  bonee  of  Ami 
Smith,  Ann  Smith,  Brther  Hutchinson,  her 
daaghter,  and  Baarie  Alien,  tiet  nieoe^  and  In 
addition  tfaere  was  Nofman  BntdHnson,  the 
tmsband  <tf  Bather,  and  the  infant  child  of 
Ann  Smith,  whtcb  was  alcfc. 

Ann  Bmitfa'a  teatimmy  is  in  aubstanca  that 
only  two  of  the  m^  came  In  tbe  houae^  Har- 
lan Baker  and  Grorar  Oabbard,  altboogb  she 
beard  others  ontslde  of  the  house,  and,  as 
will  be  presently  disclosed,  went  to  tbe  door 
and  talked  to  SandUn,  who  was  Jost  outside 
of  the  door.  She  says  that  Baker  was  the 
first  one  who  came  Into  the  house  and  said 
to  Bessie  that  be  wanted  to  talk  a  few  words 
to  her,  but  Bessie  in  substance  declined  to 
talk  with  him,  and  she  (Ann)  said  that  Bes- 
sie was  til  ere  for  the  purpose  of  helping  her 
with  tbe  children :  that  Baker  went  outside 
of  tbe  house,  and  came  back  and  sat  down  on 
the  bed  beside  Bessie,  and  told  her  that,  If 
she  did  not  go  out  with  them,  she  would  be 
killed,  and  tbe  last  one  of  them  killed,  and 
that  hell  would  be  played  there  within  a  few 
minutes;  that  she  (Ann)  then  ordered  him 
out  of  tlie  house,  when  Baker  said  that  there 
was  a  man  out  there  that  would  not  do  to 
"sass";  that  he  would  certainly  kill  any- 
body that  "saased"  him,  and  about  that  time 
some  one  called  on  the  outside,  and  she  step* 
ped  to  the  door,  and  the  man  on  the  outside, 
whom  she  did  not  then  know,  but  who  Is 
shown  to  have  been  Sandlln,  said  wliat  be 
had  to  have  from  Bessie,  and  if  abe  did  not 
go  with  him  that  he  was  going  to  kill  her, 
bum  down  tbe  honae,  and  ^ay  htdl,  and 
fliat  bell  would  be  played  wiHiin  a  few  mln* 
ntcs;  that  she  saw  Grover  Oabbmrd  and 
called  him,  and  asked  him  to  keep  tbem 
from  itbootli^  tbrongh  Oie  door,  and  told 
him  aboat  Ute  baby  bdng  sl6k,  and  Ororer 
said  lie  was  gtring  up  to  'UUh  Gabbard'a 
and  taiat  be  would  take  her  (Bes^  wlQi  him, 
and  Bessie  said  sbe  would  rathw  go  than 
be  killed,  or  see  some  of  the  others  ktUed ; 
that  when  she  called  Grover  Gabbard  in  she 
told  htan  to  try  to  get  tbe  men  away,  and  he 
tcdd  her  be  Wfmid  go  and  t^  them  just  tbe 
shape  she  was  in,  and  would  try.  to  get  tbem 
away,  and  wouM  try  to  keep  them  from 
sbooting  in  the  boose;  fliat  Grover  said  be 
was  going  away  bimaelf,  and  be  would  get 
tbem  away  if  b».  could;  that  the  girl  Bessie 
'i^oke  BP  and  said  -aim  would  go  to  'lidi 


some  one  else  kilU 
Grorer  went;  that 
father's;  that  a  to 
<}abbaid  liad  aent  f  • 
boose  and  bdp  bin  : 
giii  took  a  notion  i 
that  the  gill  left  > 
bard;  that  was  a  st  i 
after  the  girl  loft  ^  t 
see  her  any  more  nn  1 
Grorer  Gabbard, 
Clark,  and  the  o  then  i 
her  back  shot  and  i  : 
girl  was  brought  bac 
Bob  SandUn  bad  she 
not  go  into  the  liiUs  ; 
that  neither  Harlan ;  i 
ed  her  any ;  that  oi 
back,  several  ot  the 
her  untU  next  mora  : 
ing  one  of  tbem  wei 
Into  Breathitt  count  . 

As  to.  the  occurrei  : 
the  girl  left  with  ti  > 
Hutdilnson  and  IGet  i 
in  substance  the  sai  i 
The  evid^ce  for  t  i 
of  them.  In  substano 
Baker  first  went  tow  : 
Sandlln  shortly  the 
and  thereafter  Grov<  i 
boys  came  along;  tl  ! 
into  the  house,  ancl 
that  he  made  any  tl  i 
Ann  Smith,  refttrini 
was  a  drunken  man  ' 
bad  man,  and  promi  i 
blm  off,  and  do  tbe  1 1 
him  about  the  aick  d  I 
him  not  to  make  an; 
he  did  take  Sandlln 
and  was  not  at  the  t : 
there  with  Grover  G  . 
separated  from  Robe:  i 
up  the  creek  towards  i 
left  SandUn  behind, 
in  substance  that  be  i 
to  try  to  keep  down  i  I 
satf^  Sandlln,  and  i 
go  with  bim  to  tbe  r 
and  that  he  agreed  to  i 
care  of  her,  and  that 
and  went  upthecreeb 
a  hard  abower  came  U] 
der  a  tre^  and  Bboi 
Olark,  Harlan  Baker, 
up;  that  tbey  bad  bi 
time,  until  Sandlln  alii 
up  to  the  HfU  and  lui 
said,  "Come  go  wlfb 
time  having  bis  pistol 
apparoitly  wUiingly  v 
was  dark,  wd  that  hi 
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there  anfl  talked  a  few  mlnntefl,  and  tben 
agreed  the;  would  go  on  home,  and  they 
started  up  the  creek  towards  home,  and  when 
they  had  gone  100  or  126  yards  they  heard 
somebody  talking,  and  In  a  very  short  time 
thereafter  three  or  more  pistol  shots  were 
flred,  and  he  heard  the  girl's  TOlce  calling  to 
him  to  come  to  her,  that  tbe  man  was  killing 
her ;  that  he  Immediate  went  to  where  she 
was,  only  a  short  distance  away,  and  there 
found  her  shot,  end  as  he  approached  he  saw 
SandUn  running  oit,  and  heard  blm  run 
through  the  creek,  and  had  not  at  the  tOae  of 
the  trials  been  apprehended. 

As  to  what  occurred  aftar  titvmr  Uabbard 
and  the  gtrl  left  the  Smith  bonse,  each  of 
the  defradants  testify  in  snbstance  the  sam^ 
and  that  Ettet  the  girl  was  shot  th^  all 
went  and  took  care  of  her  as  best  they  could, 
and  carried  her  by  ea^  stages  back  to  bo- 
home,  more  than  a  half  mile  away,  and  some 
of  tbem  r^alned  all  that  nl^t  and  the  n^ 
day,  waiting  on  and  ministering  to  her. 
Grover  Gabbard  further  testlhes  that  he  was 
afraid  of  Aobert  iSandlln,  who  was  drunk 
and  had  bis  pistol,  and  for  that  reason  ac- 
quiesced in  bis  taking  the  girl  away  from 
him,  and  that  this  is  true  is  apparent  from 
the  whole  evidence. 

The  girl  died  about  2  o'clock  the  next  aft 
emoon,  but  in  the  meantime  she  told  as  many 
as  six  or  eight  people  that  she  was  going  to 
die,  and  ttiat  iSandiin  had  shot  her  because 
she  refused  to  go  into  the  lillls  with  him,  and 
to  as  many  as  tliree  or  four  of  tnose  people 
she  stated  that  none  of  the  other  defendants 
had  done  anything  whatever  to  her. 

The  only  evldoice  In  the  record  that  there 
was  any  conspiracy  or  agreement  or  concert- 
ed action  bti:ween  any  of  the  defendants 
as  tD  getting  this  girl  away  from  the  houae 
of  Ann  Smith  la  that  of  the  defendant  Leon- 
ard Baker,  the  16  year  old  boy.  He  says 
fliat  Bandiin  said  aomthlng  about  having  a 
time  with  eonae  women,  and  spoke  of  going 
to  the  Smith  blouse  down  there,  and  some  of 
the  others  said  something  about  tne  money  It 
would  take,  end  Clark  spoke  up  and  said 
he  had  the  mcmey;  that  they  talked  about 
having  a  good  time  with  the  women,  and 
they  said  Wood,  meaning  Harlan  Baker, 
conid  get  the  girl;  that  Uarlan  Uaker  and 
(Mark  tlrst  started  in  that  direction,  and  In 
a  short  time  Sandlln  followed  tb«u,  and  then 
he,  tirover  Uabbard,  and  ObarUe  Uabbard 
followed;  bat  he  says  dlstlncUy  and  posi- 
tively tliat  none  of  them  entered  into  any 
agreement  or  understanding  to  kill  or  do  any 
bum  whatsoever  to  the  girl  or  anybody  else. 

So  tbat  we  have  four  young  men  and  two 
boys,  near  a  known  sporting  bouse,  di»- 
eusslng  the  women  inmates  of  it,  one  at  the 
men  vary  drunk  and  dangerons,  and  the  etli- 
en  apparently  attanpcmg  to  nvold  ms  so- 


ciety; we  find  two  ot  them  starttng  on  in 
the  direction  of  the  house,  followed  by  tbe 
drunken  man,  and  we  Und  one  of  the  men 
and  the  two  boys  left  behind,  but  who  sat»- 
sequently  also  go  In  the  same  direction ;  we 
And  that  tbe  drunken  and  desperate  man 
goes  up  to  the  do<»r  of  ttie  house  and  makes 
serious  tlireats,  and  we  And  other  evidence 
that  another,  Harlan  Baker,  goes  Into  tbe 
bouse  and  makes  threats,  altbougb  from  tlie 
language  of  Ann  Smltti  In  one  part  ot  her 
testimony  It  ain>eam  flist  ttm  tbieats  made 
by  Hailan  Baker  were  mer^  tbrests  ex 
what  he  thought  of  suspected  tbat  Sandlfn 
might  do;  we  find  that,  when  Grover  OabbBrd 
comes  near  the  house,  he  is  called  therein 
by  tbe  mistress,  and  asked  to  take  the  mea 
away  and  STOid  dtttmbanoe  and  trooUe; 
we  find  that  the  girl.  Beside  Allen,  aBbaash 
de<41nl]ig  to  so  with  Uarian  Baker,  n^eed  to 
go  with  Grover  Gabbard  to  the  borne  of  TlSb 
Oabbard.  and  agreed  to  leave  tbere  and  ac- 
cept Grover  Gabbard  as  her  escort  and  pro- 
tector; we  find  that  Urorer  Uabbard  left 
there  with  bar  aHme.  erldratly  attempting 
to  avoid  at  least  Sandlln,  and  we  Und  tbat 
thereafter  Sandlln  comes  up  with  him  and 
the  rest  of  tbe  party,  and  with  his  irtstoi 
either  In  his  hand  or  In  sight  takes  tbe  gin 
away  and  leaves  them,  evidently  having  not 
only  Intimidated  the  girl,  but  all  of  the  others, 
or,  if  the  girl  was  not  Intimidated,  she  will- 
ingly went  with  him ;  we  And  that  the  other 
members  of  the  party  subsequently  accl- 
dentally  came  near  to  where  Sandlln  and  tbe 
girl  were,  and  heard  thm  talking,  and  beard 
the  shots  which  killed  her,  and  saw  Sandlln 
fleeing  from  the  place;  we  Und  these  same 
five  men,  who  are  charged  with  conspiring 
with  Sandlln  to  klU  the  girl,  going  to  htr 
assistance,  mlnlstraing  to  ber.  and  carrying 
her  ova:  a  half  mile  back  to  her  bom^  and 
some  of  than  remaining  with  her  all  night, 
waiting  on  her,  and  until  she  died  the  follow- 
ing afternoon. 

There  is  positively  no  evidence  ttiat  there 
was  any  concert  whatever  between  Sandlln 
and  any  other  one  of  the  defendants  In  the 
shooting  of  the  girl;  on  tbe  contrary,  it  la 
undenled  that  Sandlln  was  not  a  member  of 
the  original  party  which  went  swimming,  and 
that  its  members  did  not  expect  a  meeting 
with  him.  It  Is  further  shown  that  he  was 
drunk,  and  a  very  dangerons  and  deq>eratfr 
man,  and  tbe  circumstances  point  unerringly 
to  tbe  conclusion  that  the  others  were  not 
only  afraid  of  him,  but  sought  to  avoid  blm. 
Other  than  the  threats  of  Sandlln  and  the 
drunkok  talk  of  Uarlan  Bakor  while  at  the 
house,  tbere  is  no  semblanee  of  evidence  tbat 
any  member  of  the  party  contemplated  any 
injury  to  the  girl,  or  any  taunate  ot  tba 
boose;  and  the  fact  that  uonon  Baker  took 
Sandlln  away  tran  the  house  and  sqiaxatBA 
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from  him  T(diuitaTn7  befinn  be  Joined  tibe 
other  members  of  hla  itarty  Is  cohtIucLbc 
that  he  had  no  porpoBe  to  do  injury. 

The  bare  tal^  among  a  lot  of  young  men 
about  going  to  a  nearby  bawdyhouse  and 
having  a  good  tune  with  Its  inmates  Is  no 
evidence  of  a  conspiracy  to  do  Injury  to  any- 
one, and  we  fall  to  tlnd  throughout  the  rec- 
ord any  suggestion,  or  anything  from  which 
the  infffl«nce  may  be  fairly  drawn,  that  any 
one  ta  these  defendants,  other  than  Bandlln, 
had  it  in  his  mind  or  heart  to  do  any  Injury 
to  any  inmate  of  that  hooaa  The  admitted 
facta  positive  negative  any  sneb  sugBestim. 
The  law  of  comgSncs  la  JMXgeiy  tased  on  the 
doctrine  of  agency ;  it  b^g  the  theory  that 
one  who  procoTM  another  to  do  an  nniawtuL 
thing  18  as  gailty  as  he  who  actually  does  It. 
Under  the  taeta  In  Oils  oasa  it  cannot  be 
said  In  any  aoue  that  Sonffilii,  yit»m  he  ihot 
this  girt  after  taking  her  away  ttota  the 
costody  of  her  chosen  protector,  was  acting 
In  fnrtherance  of  any  conspiracy  theretofore 
entered  Into,  or  in  any  sense  as  the  agent  of 
any  of  the  other  partlea  A  stateuient  of 
Ibe  facts  Is  snfllclent  to  show  that  his  act  in 
shooting  the  girl  was  his  own  act,  and  did 
not  grow  out  of,  and  was  not  committed  in 
furtherance  of,  any  conspiracy  or  agreemrait 
entered  Into  with  any  of  the  other  defend- 
ants. The  mire  discussion  of  a  lot  of  young 
mm  of  the  Inmates  of  a  nearby  bawdyhouse, 
which  results  in  their  subsequently  going  at 
different  times  to  that  bouse,  cannot  oon- 
cetvably  be  dlatwted  Into  a  omvlracy  which 
bad  for  Its  wpose  tbe  Injuiy  or  killing  of 
any  of  the  inmates  thereof,  even  though  one 
of  the  party  so  dlscnssing  them,  aubseauent- 
ly,  wiUioot  concert  or  co-operation  wldt  any 
of  the  othenA,  Ulls  one  of  them. 

[1]  It  Is  abhorrent  to  every  conceptlcm  of 
justice  to  say  that  two  or  more  men,  even 
though  tbey  agree  to  go  together  to  a  dis- 
reputable place  for  an  unlawful  purpose, 
should  all  be  held  criminally  re^onslble  for 
the  seiMirate  and  distinct  act  of  one  of  them, 
not  contemplated  by  any  of  tbe  others,  and 
not  In  furtherance  of  their  agreement  Hav- 
ing these  views,  we  are  of  the  opinion  that 
the  trial  court  should  In  each  case  have  di- 
rected a  verdict  of  not  guilty,  and  upon  an- 
other trial,  if  the  evidence  be  in  substance 
the  same,  this  action  will  be  taken. 

[1}  But,  evm  It  there  bad  been  such  evl- 
denoe  of  a  criminal  cousiklracy  as  would  h&TO 
JustUecl  a  Bubmia^on  to  tbe  Jury,  the  court 
•hoold  have  qnallfled  Its  instruction  on  crim- 
inal conspiracy,  as  Indicated  In  the  case  of 
Fowm  T.  Commonwaaltb,  UO  Ky.  418,  tfl  ». 

W.  730.  68  S.  W.  VK,  Zi  Ky.  lAw  Kep.  UU7, 
2»  Ky.  Law  Uapk  140,  fiS  U  U.  A.  in 
that  «ase  it  was  held  that  where  one  of 
■areral  persona  who  hava  conspired  to  do 


some  other  unlawful  act  commits  a  murder, 
the  co-conspirators  are  not  criminally  re- 
sponsible as  acceesorlea  before  the  fact,  un- 
less the  murder  was  committed  in  further- 
ance of  the  conspiracy  and  was  the  necessrry 
or  probable  result  of  Its  execution. 

Asanming,  in  this  case,  that  there  was  a 
cOBspIracy  between  these  six  persons  to  do  an 
unlawful  thing,  that  la,  to  go  to  the  house  of 
Ann  fimlth  and  take  therefrom  the  glri  Bes- 
sie Allen  for  immoral  purposes,  fuid  assum- 
ing, whldi  the  evidence  does  not  show,  tb^ 
the  oUier  parties  were  acting  in  concert  with 
Sandlln  to  that  end,  the  uncontradicted  tes- 
timony Is  that,  after  they  bad  accompUabed 
this  unlawful  purpose,  Sandlln  toofc  her  from 
the  custody  of  the  other  parties,  and  she 
went  with  him,  either  willingly  or  through 
intimidation,  and  that  he  then  shot  ber,  with- 
out any  «M)pemtlon  wbataoerar  ftom  any 
other  member  of  the  party,  and  that  hla  act 
was  a  sqiarate  and  distinct  act  not  wlttaln 
tbe  contemplation  of  the  other  parties  when 
they  entered  Into  the  conspiracy,  and  he 
alone  Is  responsible  for  his  act  As  said  In 
5  K.  a  L.  p.  1004,  tiUe  "Oonaplracy" : 

"The  act  mast  be  the  ordinary  and  probable 
effect  of  the  wrongful  acta  specifically  agreed 
on,  Bo  that  tbe  connection  between  them  may 
be  reasonably  apparent,  and  not  a  fresh  and 
independent  project  of  the  mind  of  one  of  the 
confederates,  outside  of  or  foreign  to  the  cmo- 
mon  AwAgn,  and  groirfng  oat  of  Ae  taxBvldnal 
mallee  of  the  perpetrator." 

The  authorities  dted  under  ttiat  text, 
among  which  Is  tbe  Powers  Case,  abundant- 
ly support  It 

For  the  reasons  Indicated,  the  Judgment 
in  eadi  case  Is  reversed,  with  dfirectlonB  to 
grant  each  of  the  appellanto  a  new  trial, 
and  for  further  proceedings  conslstcut  bare- 
with. 


MORRIS  V.  MORRIS. 

(Court  (tf  Appeals  of  Kentucky.  Jan.  20^' 
1022.) 

Dower  «=»4S(I)— Salt  nalstaJiabls  for  sale 
of  lasaae  wife's  Indwata  r1|ht 
A  husband's  suit  for  a  sale  and  conveyance 

of  the  inchoate  right  of  dower  of  bla  wife,  who 
had  been  adjudged  Insane,  in  land  wbich  bt 
desired  to  sell,  was  authorized  by  the  express 
providtHU  of  Ey.  St.  |  214S. 

Appeal  from  Circuit  Court,  Greai  Goimty. 

Action  by  B.  L.  Morris  against  R.  B.  ilor- 
rls,  as  committee  of  Alice  Morris.  From 
tbe  Judgment,  dtfendaut  Vfpeala.  Affirmed. 

0.  H.  N«B^  of  Greendiurg,  for  ajn^ 
lant 

MUby  ft  Henderson,  of  Oreoisburg,  for 
appellee. 


#B»Fer  other  osms  ee«  ssm  tOBto  saA  KBT-NUHBBB  la  aU  Key-NumlMred  DlgMU  and  ladtxee 
28eS.W^-0() 
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MOORMAN.  J.  Thii  action  was  iDsti- 
tnted  in  the  Great  circuit  oonrt  appellee, 
B.  L.  Morris,  to  adjudge  the  sale  and  con- 
veyance of  the  Inchoate  right  of  dowOT  of  his 
wife,  Alice  Morris,  In  a  tract  of  181  acres  of 
land  in  Green  county. 

Alice  Morris  was  adjudged  Insane  on  the 
8th  day  of  August,  1906,  and  has  become  a 
coQflrmed  lunatic,  being  now  confined  as  an 
Inmate  in  the  Central  Kentucky  Insane  Asy- 
lum. Tbe  land  In  which  her  inchoate  right 
of  dower  is  sought  to  be  conveyed  was  pur- 
chased by  appellee,  January  1,  1020.  He 
seeks  to  seU  It  for  $14,000,  there  being  a  lien 
against  it  for  $11,600  of  the  purchase  prlca 

The  facts  allied  In  the  petition  and  shown 
to  exist  by  the  exhibits  filed  thm«wlth  axe 
admitted.  On  donnrrer  to  the  petition  it 
was  adjudged  that  the  rls^t  <^  dower  was 
subject  to  the  purchase  lien  and  that  appel- 
lant, B.  B.  Morris,  as  committee  for  Alice 
Morris,  unite  with  appellee  In  a  deed  con- 
veying tbe  land;  the  bond  required  by  tbe 
statute  having  been  previously  executed  by 
the  husband  of  Alice  Morris. 

On  this  appeal  we  are  asked  to  determine 
the  correctness  of  the  Judgment  of  the  cir- 
cuit court  The  proceedings  In  the  circuit 
court  are  authorized  by  and  fully  comply 
with  the  provisions  and  requirements  of  sec- 
tion 2146  of  Kentucky  Statutes,  and  the 
present  value  ot  the  wife's  rl^t  of  dower 
was  properiy  ascertained. 

Aoccvdlngly,  the  Judgmoit  la  aOlrmed. 


COOK  V.  COMMONWEALTH. 

(Ooort  ot  Appeals  of  Kantudky.  Jan.  17, 
1922.) 

L  latoxteatlM  lleeers  4=»238(l)-C«Ueiae 
baM  lasifloleit  te  go  to  the  Jnry. 
In  proBOcntkm  for  unlawfully  having  poo- 
session  of  and  tranaporUng  liquor  for  tbe  pnr* 
pose  of  selUng  it,  oridence  Md  insoflldont  to 
go  to  the  Jury. 

2.  iatoxleatisg  llqnors  »»222  —  lodlotmast, 
faillii  te  neaatlvo  exeeptloas  la  statato,  Is 
deftctlva. 

An  indictment  charging  the  accased  wfth 
"unlawfully  and  willfully  having  in  his  posses- 
sion and  transportiiv  intoxicating,  apirltnons, 
vinous,  end  malt  liqnors  for  himself,  and  for 
the  purpose  of  selling  same,"  and  failing  to 
negative  the  exceptions  is  the  statute  under 
which  it  is  drawn,  is  fatally  defective. 

Aiveal  from  Clrcolt  Oonrt,  Letcher  County. 

Melvln  Cook  was  convicted  of  illegal  pos- 
session and  transimrttng  liquor  for  the  pur- 
pc»e  of  selling  It,  and  he  appeals.  Reversed 
for  a  new  trial. 


D.  D.  rieldB  ft  Da/,  of  WUteabnrg,  for 
appelant 

Chas.  I.  DeweoB.  of  FnuekfwC,  aad  nun. 
B.  McGregor*  Aeat.  Att/.  Oeo.,  fer  the  Oem- 
mon  wealth. 


SAMPSON,  J.  The  appellant.  Cook,  was 
convicted  In  the  Letoher  drcnlt  court  of  tlie 
ofTense  of  "unlawfnlly  and  wUIfiilly  havtas 
In  his  possession  and  tnnMpatOng  Intoxicat- 
ing, si^itnons,  vinous,  and  mmlt  UQnors  tor 
himself,  and  for  the  porpooe  ot  aelUnff 
same,"  and  his  pDBMmiMit  flzed  at  a  fine  of 
$160  ana  tiT  coDflBonwBt  tn  jefl  Cor  90  days. 
On  appeal  here^  Oo€k  a  referaal  of  tbe 
Judgment  for  several  reasons,  chief  among 
them  belBg:  (1)  Tlie  eoort  erred  tn  penalfe- 
ting  Incompetent  ertdenee  to  c»  to  the  Jury 
over  the  obJeetloB  oC  apptfanb  (2)  The 
court  erred  la  refnsinc  to  peronptorUy  in- 
struct tlie  Jnry  te  And  dtfendant  not  guilty. 

[1]  Tbe  substance  of  all  the  evidence  of- 
fered for  the  com  BKm  wealth  Is  set  forth  In 
a  properly  certified  bUl  of  except! ona,  as 
followas 

The  oommon wealth  introduced  James  D. 
ToIUnr,  alieriff  of  Letcher  county,  who  tee- 
tifled  In  mbstanoe  that  he  knew  Udvln 
Cook:  that  he  was  In/ormed  that  Uelvin 
Cook  came  to  Whitesburg  riding  a  horse  and 
had  whisky  fox  aale;  that  he  notified  the 
county  Judge  of  bis  infarmmiott,  and  that 
he  and  the  county  Judge  left  flie  courthouae 
and  went  bddnd  flie  Lewis  Bros,  atom  and 
fbond  a  horse  hltelwd  to  tlie  fence;  tiiat  lie 
examined  and  ftnind  tied  in  a  ilfa±«r  to  tlie 
saddle  <nie*baU  galloD  ttf  moonahlne  whisky; 
that  be  seized  and  took  charge  .(rf  the  whisky, 
and  of  UN  horaok  bridto^  and  saddle;  that  he 
fliereatter  arreated  the  defmdantt  Melvin 
Cook,  and  delivered  him  to  the  Judge  ot  the 
Letfdm  county  court;  that  he  broke  up  and 
destroyed  tbe  half  gallon  of  whisky,  and 
after  the  dladbarce  (rf  the  defiant,  Oook. 
he  advised  some  one  to  90  and  get  the  horse 
and  deUrer  it  back  to  Mdvln  Cook.  The 
only  other  witness  introduced  tot  the  com- 
monwealth was  F.  F.  Pendleton,  who  said 
he  saw  the  sheriff  take  charge  of  the  horse 
and  lead  him  away  from  where  he  was 
hitched,  but  he  did  not  see  the  whisky,  nor 
know  positively  whose  horse  it  was. 

It  is  only  necessary  to  read  the  foregoing 
statenfent  of  tbe  eTldence,  taken  from  the 
bill  of  exceptions,  to  he  forced  to  the  con- 
clusion that  the  motitm  of  appellant,  Cook, 
for  a  directed  verdict  in  faia  t&roT,  should 
have  been  sustained.  According  to  tbe  rec- 
ord there  was  no  evidence  whatever  on  the 
part  of  the  cranmonwealth  that  appelant. 
Cook,  had  any  ctMmectlon  whatever  with  the 
horse  on  which  the  llquw,  of  which  oomplalnt 
Is  made,  'was  found.  The  sheriff  had  infar- 
maMon  that  appelant  was  riding  into  town 
with  whiaky,  hot  tt  ia  aoirtiare  prorea  that 
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appenant  was  rttOziK  tbe  horse  <hi  vrtilch  the 
liquor  was  foand.  The  sheriff  and  tbe  eoantr 
judf^e,  according  to  the  ertdeuce,  went  behind 
tbe  Lewis  Bros,  store,  and  there  foimd  a 
horse  hitched  to  tbe  fence.  To  whom  this 
horse  belonged,  <»■  who  had  ridden  It  to 
the  place  where  It  was  btt<^ed  Is  not  shown 
by  the  evidence.  There  Is  not  sufficient  evi- 
dence, as  set  forth  In  tbe  b!U  of  exceptions, 
to  connect  appellant,  Oook,  wldi  the  whlakT 
in  any  way.  This  being  tnie,  tlie  trial  court 
lAovld  have  snstaiQed  his  motioik  for  a 
dtreeted  verdict  at  tbe  oonetoalon  of  the 
evidence  of  the  cenunonwealfli. 

Tbe  incompetent  evidence  of  which  appel- 
lant complains  was  that  given  by  tbe  sheriff 
with  reference  to  the  Andlng,  seizing,  and 
destroying  the  half  gallon  of  moonshine 
vhlAy  tied  la  tbe  sucker  ok  Che  horaa, 
wbidi  evidence  It  la  contaided  tbe  sheriff 
obtained  throngh  Illegal  methods  enqfliqred 
in  searching  the  personal  belonglags  «f  the 
rider  of  the  bwse*  without  first  having  ob* 
talned,  in  tbe  manner  provided  by  law,  a 
search  wazxant  authorizing  Mm  to  do  so. 
As  tbe  case  must  be  reversed  for  the  error  oi 
the  court.  In  falling  to  peremptorily  Instruct 
the  Jury  to  find  tbe  deCmdant  not  golity,  we 
da  not  consider  It  necewnry.tft  dlsoosa  the 
alleged  error  of  the.  eoort  In  allowing  the 
ftdmlMlQn  eC  Inesngetint  evldeBit^  tn  It  is 
to  ba  tnennral  fliat  npim-aiiotlMr  trial,  if 
flwre  be  one,  the  oonxt  will  cmfEnrm  to  tbe 
law  as  annonnced  In  tbe  caae  ot  Tooman  v. 
Commonwealth,  189  Ky.  152,  224  S.  W.  8(K), 
U  A.  L,  R.  1803,  and  other  caees  there  cited. 

(1)  Wblle  tb^  was  no  dranurrer  to  tile 
tDdletment,  and  no  objection  Is  nmde  In 
brief  ot  counsel  for  appellant  to  Its  snffi- 
elency,  it  may  not  be  ImpriHier  for  this  oomrt 
to  saggest  that  the  indictment  is  fatally 
defective,  because  It  fails  to  negative  the 
exceptions  In  the  statute,  under  which  it 
la  drawn,  according  to  the  rule  -aimennced 
In  the  recent  opfniotts  of  Dials  v.  Common- 
wealth, 192  Ky.  440,  288  &  W.  888,  and 
Largln  v.  Comm<mweaUh,  236  a  W.  243.  and 
other  reasons  unnecessary  here  to  state.  As 
prosecutions  under  tills  statute  are  becoming 
frequent,  and  many  appeaU  are  reaching 
this  court,  involving;  the  sufficiency  of  tbe 
indictments,  we  hope  we  may  be  pardoned 
the  suggeetlon  to  attorneys  for  the  ccmimon- 
wealth  and  county  that.  In  the  preparation 
frf  indictnrents  under  the  statute,  greater 
care  be  exercised,  which,  if  done,  will  not 
only  be  a  great  aavliv  In  ^  time  to  those 
offldala  and  the  courts  before  whom  the  cases 
are  proeecuted,  but  this  court  alao,  and  a 
great  saving  In  expense  to  the  commos- 
wealth. 

Voe  tbe  reaamis  indicated,  the  Judgment 
must  be  reversed,  tor  ft  new  trial  eonslatent 
wltb  this  opinion. 

Judgment  reversed. 


1.  New  trial  «=»!  1 
ties  wfthhi  three  4  1 

Civ.  Code  Prac. 
iq)ldication  for  a  nei 
in  three  days  after 
rendered,  is  mandat) 

2.  Appeal  aad  «rrer 

for  new  trial  la  o< 
reviewable  except 
•DfflcleDt  and  supp* 
Where  the  law  ai 
to  the  court  and  a  ji 
a  motion  and  groundi 
essary  to  obtain  a  re  1 
in  tiietr  absence,  not  1 
on  appeal  except  tl 
pleadings  state  a  cam 
dk*  JndgmenL 

3.  Pen^ties  ^37~A  1 
new  trial  In  rfvll  ac  1 

Civ.  Code  Prac.  |  I 
tlon  for  a  new  trial  1 
days  after  tbe  verd 
dered  applicable  to  p 
Prac.  I  11.  movidbii  ; 
penal  actions  are  re  1 
Practice  la  civil  actio  1 
Tiding  that  the  appet 
respeeta  to  appeids  1 

Appeal  from  Circul 

ty. 

Penal  acttea  tb 
A.  Bradley,  Com  mm  • 
another,  against  tbe 
DistlUwy.  Judgment  : 
and  defendant  ai^teal 

B.  Brown.  Jr.,  I 

lant 

V.  A.  Bradley,  of 
Oalnea,  of  Frankfort. 
Atty.  Gen.,  and  The  , 
Atty.  Ceo.,  tor  the  C  I 

MOOBlfAN,  J.  Ap  • 
Park  lUatUlery  Comp  . 
appeal  of  a  Jndgmei  : 
against  it  In  tbe  Fra  1 

violation  of  sectlOD 
Statutes.  The  Judgm  1 
penal  action,  on  behaL 
in  which  the  appellaj 
petition  with  three  f : 
of  unlawfully  and  m  i 
with  the  auditor  of  i . 
reports  on  Jauuaiy  1,  i 
1,  1818,  showing  in  p ' 
tlty  of  distilled  spirit  1 
wbicb  tbe  govemmenl 
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had  become  dm^  and  what  qdilts  had  teen 
transferred  under  bond  or  remored  from  tbe, 
war^MHia^  dnrlng  the  preceting  torn  maatbM 
as  required  by  the  statute  referred  to. 

AppeUant  filed  answer,  putting  In  lasne  the 
avermaits  of  the  petition,  and  thereafter  the 
law  aad  ftebt  were  submitted  to  the  trial 
cnut,  which  rendered  Judgment  for  the 
amount  stated. 

It  la  contended  on  this  appeal  that  the 
atatote  Is  not  arollcaUe  to  appellant,  under 
tbe  agreed  state  ot  fiacts  on  whldi  the  case 
was  tried.  But  a  conslderattoa  of  that  ques- 
tion depends  on  the  determination  of  one  of 
practice,  which  Is  presented  In  the  record. 

The  Judgment  was  rendered  on  September 
11. 1919,  and  <m  September  24, 1919,  thirteen 
days  thereafter,  appellant  tendered  and 
moved  tbe  court  to  file  a  motion  and  grounds 
for  a  new  trials  to  have  the  same  efTect  as 
if  filed  within  3  days  after  the  Judgment  was 
rendered.  This  motion  was  overruled,  and 
there  Is  accordingly  presented  the  question  of 
whether  there  is  anything  to  be  considered 
on  this  appeal  except  the  lAeadings  and  the 
Judgmrat 

[1]  Section  342  of  the  CItII  Code  of  Prac- 
tice requires  that  an  application  for  a  new 
trial  shall  be  filed  within  three  days  after 
the  verdict  or  decision  Is  rendered,  and  this 
court  in  a  long  line  of  dedaions  has  held 
that  this  section  of  tbe  Code  Is  mandatory, 
and  that  when  the  motion  Is  not  made  within 
that  time  nothing  will  be  considered  om  ap- 
peal except  the  pleadings,  ftndlnga,  and  Judg- 
ment Western  Assurance  Co.  t.  -Rector,  85 
Ky.  294.  8  8.  W.  415.  0  Ky.  Law  Itop.  8; 
Rnhrwein  r.  OeUiart,  90  Ey.  14T,  18  8.  W. 
44T,  11  Ky.  Law  Bep.  969;  Witt  t.  Ll  A  B. 
Ey.  Co.,  158  Ky.  401, 166  S.  W.  899;  Roberts 
Cotton  Oil  Co.  V.  Dodds  A  Johnson,  163  Ky. 
696, 174  S.  W.  485. 

It]  It  Is  also  well  settled  that  where  the 
law  and  facts  are  submitted  to  the  court  and 
a  Judgment  rendered  thereon,  a  motioD  and 
covnds  for  a  new  trial  are  nec^ssair  In  or- 
der to  obtain  a  review  of  the  evidmce.  and 
tn  fbeSr  absence  nothing  la  t>efore  this  court 
on  appeal  except  the  question  as  to  whether 
the  pleadings  state  a  cause  of  action  and  au- 
thorize the  Judgmoit  Helm  t.  Coffey,  80 
Ky.  m 

It]  It  Is  auggeated,  however,  that  maa- 
much  as  this  Is  a  penal  action,  section  842 
of  tbe  cavil  Code  of  Practice  does  not  apply, 
nils  snggestion  we  do  not  consider  aonnd. 
It  is  provided  In  section  11  of  the  Criminal 
Code  that  "the  proceedings  In  poial  actlona 
are  regulated  by  the  Code  of  Practice  In  dvS 
actions."  and  In  sectton  866  of  the  Criminal 
Code  of  Practice  that  "If  the  mroseention  be 
by  a  penal  action  tbe  appeal  shall  be  similar 
in  all  respects  to  appeals  In  dvtl  actlonB." 

While  these  provisionB  have  not  been  con- 
strued In  a  case  presenting  tiie  predse  quea- 


tioB  nUsed  taSB^  tber  hava  \mm  eonstnwd  ]n 
numerous  other  cases,  where  similar  ques- 
tlona  were  raised,  and  It  has  been  uniformly 
held  In  conformity  with  the  plain  language 
of  aectloB  11  of  the  Criminal  Code  that  the 
proceedings  In  psnal  Mtiona  are  tegnlated  by 
the  practice  in  dvll  atHona. 

In  Hiltsn  V.  CommoDwealth.  127  Ky.  486. 
105  8.  W.  956k  82  Ky.  Law  Bep;  Sn,  after 
referring  to  seetioa  865  at  the  Criminal  Code 
of  Practloek  It  was  held  that  to  obtain  a 
cross-appeal  finm  the  Judgment  of  a  dreolt 
court  in  a  penal  action,  the  aj^tdlee  was  re- 
quired to  conform  with  the  provisions  of 
section  755  of  the  GUvll  Code  of  Practioe,  re- 
lating to  eroas^ppeals  in  civil  actinia. 

In  International  Harvester  Co.  of  Ameilca 
V.  Com..  161  Ky.  49.  170  S.  W.  660,  it  was 
held  that  vnOer  section  856  of  tbe  Criminal 
Code  of  Practice  appeals  In  penal  acttona 
must  be  taken  as  appeals  In  civil  actioi»,  and 
that  an  appeal  taken  wltiiln  two  years,  as 
provided  by  the  Civil  Oode.  was  witUn  due 
time  and  woold  not  be  dismUsed. 

In  James,  Auditor,  r.  Helm,  129  Ky.  323, 
111  8.  W.  836,  88  Ky.  Law  Bep.  871.  wherA 
the  venue  of  a  penal  action  was  under  con- 
sideration, the  court  held  that  tlie  C^vU  Code 
ot  Practice  was  applicable,  saying,  "the  Civil 
Code  regulates  proceedli^  hi  penal  aetton." 
TbiB  Ofdnion  contains  an  elaborate  discus- 
sion of  the  subject,  In  which  reference  Is 
made  to  certain  privileges  and  immunities 
allowed  tbe  defendant  in  a  penal  action, 
which  are  allowable  because  of  constUuUon- 
al  gnaranties.  but  whl(^  It  to  said.  In  no 
wise  mlUtete  against  the  nature  of  the  ac- 
tion or  otherwise  deprive  section  11  of  tbe 
Criminal  Cod^  of  its  force  and  meaning. 

In  C<»nmonwealth  t.  Standard  Oil  Co,  129 
Ky.  646.  112  &  W.  632^  83  Ky.  Law  Bep^ 
1074.  it  was  again  held  tiia^  under  section  11 
of  the  Orimlnal  Oodc^  proceedings  in  penal 
actions  are  legolated  by  the  Code  of  Prac- 
tice In  dvll  actions,  and  In  tbe  abaencs  ct  a 
motion  and  grounds  tor  a  new  trial  tn  a 
penal  a6tUm  as  wcU  as  in  a  dvll  this  court 
could  only  determine  whether  the  pleadlngi 
were  soffldait  to  siq^Ktrt  tiie  judgment  In 
discussing  the  subject  It  was  said: 

"Under  section  11  of  the  Criminal  Code  of 
Practice,  proceedings  in  penal  actions  are  re(- 
olated  by  the  Code  of  Practice  in  dvil  actions; 
so  tliat  the  qceation  rnnst  be  adjudged  as  it 
this  were  a  purely  dvU  action.** 

OUier  anthmftles  ndi^it  be  dted,  bat  the 
language  of  aectlon  11  of  tbe  Criminal  Coda 
of  Practioe  la  too  dear  to  admit  ttf  outradle- 
tory  oplnl<m8  as  to  its  meaning.  Ibat  there 
are  certain  required  variatima  from  tiie  dvU 
practice  In  penal  actions  does  not  militate 
against  the  force  of  the  Code  provision,  for 
they  are  Immmitties  to  whldi  tbe  detoidaat 
is  entitied  under  tbe  Oonstttntion,  auch  aa 
that  at  not  being  required  to  give  erldenoe 
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ftgaliut  Idmself.  and  btfteg  tntltted  to  a 
tmanimous  verdict  of  tbe  3nrj,  and  of  having 
Us  gnilt  eetabUabed  beyond  a  reasonable 
doubt  These  limouiritteR  an  mere  Umita- 
tioofl,  but  except  as  so  Umltad  the  proTlaioo  li 
mandatcry  and  must  b«  vpUed  to  iinesti<»i8 
«t  Kwaetlcfr  In  penal  actions. 

It  fidlowa  tbat,  bsvlnf  taUod  to  file  Its  mo- 
tion and  gronnds  for  a  new  trial  within  the 
time  alUnrod  Jir  awtlan  IMS  of  the  OtrU  Code 
of  Practice,  there  cannot  be  considered  on 
this  aroeal  a«j  anestUn  aave  tbat  of  wheth- 
er the  pleadtoga  eapport  tbe  Judgmsnt  On 
that  qoestSon  there  Is  no  doubt,  as  tbe  peti- 
tl«ni  stated  la  mA  at  Ita  time  parasrapha 
a  maintainable  eavae  of  action,  on  ttie  ttiree 
of  wbldi  tbe  jndsmant  appealed  from  eonld 
be  iwopwly  lendored. 

Tbe  Judgment  la  tbavtan  afBrmad. 


D.  E.  HBWITT  LUMBER  CO.  et  al.  v.  MILLS. 

(Oonvfc  of  Appeals  of  Kentadky.  Jan.  2XK 

1S22.) 

1.  Maatsr  aarf  servaat  ^>3l6(l)-4:oatnutor 
operatlsg  logilag  railroad  keld  isdependeat 
oeatraotor. 

One  contracting  with  «  Inmber  companj  to 
cat,  hanl,  and  deUrer  timber  to  Us  mill  for 
stipulated  prices  for  1,000  fee^  and  for  that 
pwposo  to  bofld  a  logging  ndlroad  on  a  ri^t 
of  war  and  with  ties  fantebad  by  the  com* 
paiv  and  with  rails  leased  from  it,  and  who 
constraeted  and  operated  the  railroad  accord- 
ing to  his  own  plans  with  employees  of  his  own 
selection  and  witboat  interference  or  sopervi- 
■ion  br  the  lumber  company,  was  an  independ- 
ent contractor,  and  the  company  was  not  lia- 
ble for  the  negligeot  operation  of  tbe  railroad, 
thoagh  tbe  contract  provided  that  in  case  of 
defanlt  it  coold  pat  men  In  and  prosecute  the 
contract.  . 

2.  Rallrsads  «=»282(5)  —  Evldeaoe  of  aeflll. 
geace  as  ta  peraea  ea  legglag  trala  held  am- 
ple. 

Evidence  that  a  logging  railroad  engioe  with 
a  flat  car  attached  on  which  plaintiff  was  riding 
witii  her  feet  and  legs  banging  over  the  end 
waa  backed  agatnat  other  cars  with  soch  nn- 
nsnal  ^eed  and  vMence  tbat  the  drawbars 
jammed  «r  ererroda,  aUoiring  the  bodies  of 
the  cara  to  eoase  together^  was  ample  evidence 
of  aetfigence  towards  plalptiff  if  tlie  trsinmen 
knew  of  her  preeenee  on  the  train  and  owed  her 
any  duty  of  care. 

8.  Rallr«iA«s»282(iO)-4lHHgeaoeaateper- 
aea  ea  legglaf  trala  qaaetlen  for  Jary. 

'Where  there  was  evidence  from  whicb  the 
only  reasonable  inference  to  be  drawn  waa  tbat 
employees  on  a  logging  train  on  which  plain- 
tifTs  father  had  been  permitted  to  move  his 
hoasehold  goods  knew  of  plaintiff's  presence 
and  position  on  tbe  car  and  acquiesced  therein, 
their  deolal  of  sudi  knowledge  simply  made  the 


qnestien  one  for  the  Jnry,  and  eooM  not  b* 
considered  on  motion  for  a  peremptory  in- 

stractiim. 
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4.  Railroads 
daty  aat 
traia. 

Where  plaintiff's  father  obtsined  permissl<ni 
from  the  proprietor  <rf  a  logging  railroad  and 
his  employees  to  move  bis  hoosebold  goods  on, 
the  train,  and  plaintiff  and  other  members  of 
the  fsmily  rode  on  the  car  with  the  goods,  there 
was  no  question  of  assumed  risk,  as  plaintiff 
was  not  an  employee,  and,  whether  a  licensee 
QT  a  trespasser,  ffld  not  assume  the  risk  of  any 
neglect  of  any  doty  doe  her. 

5.  Negligence  ^=»t36<26)— Coittrlbntory  aegl)- 
genoe  questloa  for  Jury. 

CoDtributory  negligence  is  always  a  ques- 
tion of  fact  for  the  jury  if  on  the  evidence  or- 
dinarily prudent  men  ndgbt  reasonably  enter- 
tain different  opinions  about  the  matter. 

e.  Railroads  ^282(10)— Negllgeaoe  of  per- 
soa  ea  togging  trala  gnestloa  for  Jury. 
One  riding  on  the  flat  car  of  a  loggihg  train 
held  not  negligent  as  a  matter  of  law  in  sit-' 
ting  on  the  bottom  of  the  car  with  her  legs  and 
feet  hanging  over  tbe  end,  while  the  car  waa 
backed  agabiat  other  cars  with  aneh  nnnsssl ' 
q>eed  and  ^Mmt  that  tin  draw  bare  Jammed 
or  overrode  aUewing  tbe  bodiee  of  the  ear  ta 
come  together. 

7.  RaHroads  «»276(4)--OniBary  oara  reqalr- 
ed  as  to  persea  ea  legglag  trala. 

Where  plafattifl's  father  obtained  pcrnds- 
ri<m  to  more  his  honaAidd  goeda  on  a  l<«glBg 
train,  and  plaintiff  and  ether  membeca  of  tba 

family,  wit^  the  knowledge  and  acquiescence 
of  the  trainmen,  rode  on  the  car  with  tbe  goods, 
the  trainmen  owed  plaintiff  only  tbe  duty  of 
ordinary  care,  and  not  tiie  highest  degree  of 
care  for  her  safety  consistent  wldi  the  opera- 
tion of  the  train. 

8.  Appeal  aad  error  «s»ie50(l)— Mastsr  od 
servaat  «=»332(2>— fvMeaee  held  eompeteat 
aad  Bot  proJadMal,  oo  questloa  wbstber  eae 
waa  ladefMadeat  eoatraoter. 

In  an  action  for  injuries  snstsined  by  one 
riding  on  s  logging  trsin,  evidence  explaining 
bow  the  rails  of  which  the  road  was  construct- 
ed were  owned  and  furnished  through  a  lumber 
company  to  ita  codefendant  held  competent, 
and  not  prejudicial,  on  the  qnestion  whether 
tiie  flodefen^t  was  an  Independent  contrac- 
tor or  a  servant  of  tile  lumber  company. 

AjH>eal  frwn  Clrcidt  Goort,  Martin  County. 

Action  by  BWence  Mills  against  the  D.  B. 
Hewitt  Lumber  Company  and  another. 
Wnm  a  jndsment  for  plaintiff,  defendanta 

ai^TeaL  Revweed  and  rananded. 

W.  B,  McCoy,  of  Inez,  for  appellants. 
J.  6.  Clark,  of  Inez,  and  Kirk  ft  Kirk,  of 

Palntsville,  for  appellee, 

CLABKi;  J.  This  Is  an  appeal  by  the 
defendants,  the  D.  E.  Hewitt  Lumber  Com- 
pany and  Joe  Pack,  from  a  Judgment  for 
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$000  dAiuageB  in  faTor  of  plaintiff,  now 
peUee,  tat  personal  Injuries  nistalned  by  her 
while  riding  upon  a  log  train  which  was 
being  oporated  by  PaiA  on  a  narrow-gauge 
ndlrottd  between  the  Imuber  companr'a  saw- 
mill and  a  large  tract  ot  timber  land  owned 
bf  It,  a  distance  of  a^out  15  miles. 

[1]  The  defendants  answered  separately, 
and  the  first  question  Cor  decision  Is  wheth- 
er or  not,  as  claimed  by  the  lumber  compa- 
ny, Its  codefflndant,  Joe  Pack,  was  an  inde- 
pendent contractor,  and  alone  liable,  or 
whether  as  claimed  by  tbe  ^aintifl,  the 
relationsbip  of  master  and  aerrant  existed 
between  the  lumber  company  and  Pack,  and 
both  are  liable  for  any  ne^igoice  in  the 
operation  of  the  train.  ■  - 

Only  flat  cars  tor  h^vWng  logf  to  tbe  mill 
were  operated  upon  the  railroad,  mnd  nel- 
ther  paasengera  nor  freight  were  regularly 
carried  thereon,  bnt'  freaoently,  u  m  this 
occasUm,  and  aimpjy  as  a  matter  of  aooom- 
modation,  persons  wwe  permitted  to  ride  and 
articles  were  carried  on  tbe  flat  cars  to  and 
from  points  along  the  railroad. 

Both  the  sawnolU  and  tbe  timber  land 
wmn  Uxmetty  owned  by  the  WoBF  Greek 
I^nnber  Company,  and  while  so  owned  the 
narrow-gauge  railroad  connecting  same  was 
constructed  by  Pack  under  contract  with  Uie 
Wolf  Oreek  Lnmbar  Company,  and,  as  is  con- 
dualT^  shown  by  Qm  proof,  he  was  at  Uie 
tlmo  at  ^  aeddent  operating  tbe  railroad 
mder  that  contract,  bnt  tbe  D.  E.  Hewitt 
lAmber  Company  bad  acquired  the  title  of 
the  Wolf  Creek  Lumber  Company  to  the  saw- 
mill and  the  timber  land  and  had  succeeded 
to  Its  rights  and  Obligations  under  this  ooa- 
tract  with  Pack. 

That  contract  provides  in  snsbtance  that 
Pa<dc  shall  cut,  haul,  and  ddl?er  to  tbe 
mill  all  timber  above  14  Inches  In  diameter 
and  in  snch  lengtlis  as  desired  from  the  tract 
of  timber;  that  he  shall  tmlld  tbe  railroad, 
do  all  the  work,  and  bear  all  the  expense 
necessary  thereto  and  in  delivering  the  logs; 
that  be  shall  c<»nmence  at  once  and  diligent- 
ly prosecute  (o  completion  the  construction 
of  the  railroad  and  thereafter  deliver  as 
much  as  35,000  feet  of  lumber  per  day  to 
tbe  sawmill;  that  tbe  company  la  to  fur- 
nish tbe  right  of  way  for  the  railroad  in  ac- 
cordance with  its  contract  with  tbe  land- 
owners along  tbe  route,  together  with  suffi- 
cient beech  timber  tot  tram  ties  and  tbe  rails 
it  bad  leased  from  the  N.  ft  W.  Ry.  Co.;  but 
that  Pack  shall  pay  tbe  rental  on  the  rails, 
and  at  the  expiration  of  the  lease  return 
them  to  the  N.  ft  W.  Ry.  Co.  For  his  serv- 
loDB  the  company  agrees  to  pay  him  stipulat- 
ed prices  per  1,000  feet  for  different  kinds 
of  logs  dellvmed  hy  him  to  Its  mill  under 
the  ctmtract  There  Is  a  provision  for  arbi- 
tration in  case  of  dispute  and  another  for 
tbe  advanc^ent  by  the  company  to  Padc  of 
money  to  meet  hla  montUy  pay  ndla.  It  Is 


(Ky. 

farther  provided  that  Pack  assumes  all  re- 

sponsibUlty  fbr  cutting  the  logs,  ddlrerlag 
same,  and  operating  the  railroad,  and  that 
in  case  be  "&Us  to  ddlvtt  tbe  amoont  apee- 
Ifled  in  this  contract  that  tbe  lumber  compa- 
ny can  put  men  in  and  prosecute  tim  oao- 
tract  as  cheaply  as  possible  and  -charge 
tlie  amount  paid  for  having  the  work  done" 
to  him. 

Counsel  for  tbe  aiH>dlee  contend  that  tbe 
last-quoted  provision,  together  with  the  fact 
that  the  ocKDpany  famished  the  right  of  way, 
rails,  and  ties  for  the  construction  of  tiw 
railnmd,  gave  it  sufficient  interest  In  Oie 
railroad  and  such  control  and  snpetnialoD 
over  its  (q>eratl«i  that  Pack  was  but  its  serv- 
ant, and  not  an  ind^Nodeat  contraetOT.  la 
tbe  opentUm  of  tbe  railroad.  Ant  mamfsat- 
ly  this  Unottnia 

•^rdlnarUy,  where  one  empl^  anoUiar  ts 
execute  a  ^eee  of  woA,  and  tbm  one  so  em- 
ployed has  tbe  right  to  select  his  own  muiataaU 
or  'b^p,  the  employer  having  bo  control  over 
the  hands  of  the  emph^ee,  and  no  ri^t  to  di- 
rect the  manner  in  which  tbe  work  abaO  be 
done  farther  than  to  requli:e  that  it  ahaQ  be 
done  in  compliance  with  tbe  speoficationa  un- 
der which  it  Is  contracted  to  be  done,  tbe  one 
HO  contracted  with  is  an  independent  contrac- 
tor.' The  relationsbip  of  ^master  and  serraDt' 
does  not  ^st  between  the  contractor  mad  the 
eontnctee,  and  the  employer  is  not  liable  for 
any  injary  which  may  be  snstained  by  third 
persons  from  tbe  negligent  manner  in  wbidi  Q» 
work  may  be  done  hf  tbe  empl<veea  a<  aodi 
Indepen^nt  contractor.' " 

The  role  Is  thus  stated,  togeUier  wiUi  tlie 
exceptions,  none  ot  whl<A  axe  pertlneot  bare. 
In.  Pine  Mountain  B.  Go.  v.  Slnl^.  117  8.  W. 
413.  and  to  the  same  effect  are  Williams  t. 
National  Cash  Register  Cb..  157  ECy.  836, 
164S.W.  112;  Uessmer  T.  Ben  &  Goggesball, 
133  Ky.  10,  117  8.  W.  346.  1ft  Ann.  Caa.  1: 
Paducah  Box  Ca  v.  Parker.  143  Ky.  OOft.  136 
8.  W.  1012,  43  li.  B.  A.  (N.  S.)  178;  Adams 
Bxpress  Go.  v.  Schofldd,  111  Ky.  S32.  64 
S.  W.  0OS,  23  Ky.  Law  R^.  1120;  Madlsoo- 
ville,  etc.,  R.  Co.  v.  Owen.  147  Ky.  1,  143  S- 
W.  421;  Ballard  &  Ballard  Co.  v.  Lee's 
Adm'r,  131  Ky.  412,  115  S.  W.  732.  26  Cyc. 
1546. 

All  of  the  evidence  shows,  as  tbe  contract 
dearly  contemi^tea,  that  the  railroad  was 
constructed,  owned,  and  <q}erated  by  Pack  ac- 
jcording  to  his  own  ^ans,  with  the  CTployees 
of  his  own  selection  and  without  Interfw^ 
ence  or  supervision  by  tbe  lumber  company- 
HeDce  Pack  alone  was  liable  for  its  nesUgent 
operation,  and  the  court  erred  in  refnaliig  to 
direct  a  verdict  tor  tbe  Uunber  oonapany. 

Pack  denied  tbe  alleged  ne^lgence.  and 
pleaded  contributory  negligence  and  assam- 
ed  risk,  which  pleas  were  ctmtroverted. 

For  reversal  of  the  Judgmait  against  hla 
he  Insists  plaintiff  failed  to  prove  negUgence, 
assumed  the  risk  of  such  injury  as  she  aos- 
tjUned,  was  guilty  of  oontrlbntory  negUgence 
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and  tbat  for  each  of  one  for  the  Jury  and  cannot  be  conddered 


as  a  mattw  «t  law, 
these  reasons  the  court  erred  In  denying  his 
motkn  for  a  peranptory,  and  also  erred  in 
the  lAstroctkm  gtrcn  deOnliv  duties  to 
plaintiff  and  in  flia  admlssioQ  of  incompe- 
tent eridenoa 

(21  Ftalntur  i^oved  tliat,  with  the  knowl- 
e^  and  acquiescence  of  Pat^,  hla  oaploy- 
ees  were  in  tlie  habtt  of  car^^g  perstms 
and  their  effects  oa  bis  trains,  but  not  for 
pay  or  as  a  regular  business;  that  with  her 
children  i^ainUfl  was  living  with  her  £ather, 
Jesse  OolgTove;  that-  the  latter  procured 
from  Pack  and  his  emfdoyees  in  <diar9e  of 
the  train  permission  to  move  hla  houseboid 
foods  from  whesa  be  then  Ured,  near  the 
mill,  to  a  point  aotms  seven  or  gbt  miles  up 
WiAt  creek;  diet  a  flat  car  was  set  en  a 
side  tra^  opposlt»  their  bonse  by  the  de- 
fendant's emitfoyeeB  on  the  morning  of  the 
accident,  upon  wbldi  her  father  loaded  their 
household  goods,  and  that  plaintiff  and  ser- 
«al  mcBbsM  of  the  fanfly  got  on  ttie  md  of 
theeartaiboatoftketaoaadMadefeects;  fliat 
she  was  seated  on  the  bottom  ot  the  car  with 
her  foet'-and  tegs  hanglug  down  over  the 
end  ttMveof }  lliat  tho  engine  was  attadied 
to  the  other  end  of  the  car,  and  aaiae  was 
pulled  out  on  the  main  track  and  then  back- 
ed up  against  the  tiOta  cars  of  the  train 
which  had  been  left  on  the  main  track  with 
snch  tmusual  ^esd  and  vMence  that  the 
drawlMizs  wm  Janunod  or  onrrode  one  an* 
other,  which  allowed  the  bodies  of  the  cars 
to  eome  togethar,  emshlug  her  feet  and  leffi 
and  knocking  some  members  of  the  party  off 
ct  the  car;  that  the  brakeman  who  had,  tak- 
en his  position  between  Qte  cam  to  make  the 
coupling  tried  to  signal  the  englaew  to  alow 
down,  but,  seeing  that  he  was  not  going  to 
do  so,  jumped  from  between  the  cars  in  time 
to  avoid  injury  to  himself;  that.  If  tbo 
train  had  been  backed  agamst  the  standing 
cars  in  the  customary  way,  she  would  not 
have  been  Injnnd, 

Tills  was  ample  erldenca  of  defendants 
negUgmx  toward  plaintiff  If  the  trainmen 
knew  of  h^  presence  on  the  train  and  owed 
her  any  duty  ot  care,  as  seems  to  be  conced- 
ed, but  It  Is  Iniristed  that  those  operating  the 
train  did  not  know  of  ha  presence  and  con- 
sequently owed  her  no.  duty. 

[3]  It  la  not  entirely  clear  that  Colgrove 
was  glvftn  express  permission  to  take  his 
temUy  on  the  train,  bnt  the  evidence  of  plaln- 
tlfTs  position  m  the  train  and  the  -relative 
pmltlons  ol  the  train  employeea  at  dlfferept 
times  btforn  the  acddent  is  sadk  tbat  the 
only  reasonable  inforoice  to  be  drawn  thsre- 
frmn  is  that  hw  presence  and  position  <m  the 
car  was  known  to  and  acquiesced  In  by  each 
of  the  four  trainmen;  that  they  deny  this 
by  way  of  defense  simply  made  the  question 


on  the  motktn  for  a  p^eraptory. 

[4]  No  question  of  assumed  risk  was  pre- 
sented under  any  possible  construction  of  the 
evidence.  Plaintiff  was  not  an  employee,  and 
whether  she  was  a  license,  as  she  claims,  oi 
a  trespasser  as  defotdants  seems  to  contend, 
she  certainly  did  not  assume  the  risk  of  a 
neglect  of  any  duty  due  her;  and,  tmless 
there  was  su<ih  negligence  in  the  (^^eratlon 
of  the  train  trwxx  which  her  Injury  proxi- 
matdy  resulted,  she  could  not  recover. 

[I,  I]  Nor  was  1^  proof  sn<&  as  showed  a» 
a  matter  of  law  that  plaintiff  was  guilty  oi 
cmtributory  negllgrace,  which  la  always  a 
qnestlon  of  fact  for  the  Jury  if  upon  the  evi- 
dence ordinarily  prudent  men  might  reason 
ably  entertain  different  opinions  about  the 
matter.  We  are  quite  unable  to  say  that 
an  ordinarily  prudent  person,  exercising  due 
care  for  his  own  safety,  might  not  under  the 
drcomstances  have  assumed,  as  did  the 
plaintiff,  that  the  bumpers  and  drawhead? 
would  withstand  the  Impact  of  the  attempt 
ed  conpUng,  and  It  is  our  judgment  that  the 
question  of  contributory  negligence  was  prop- 
erly sotmdtted  to  the  Jnry. 

We  are  therefore  of  the  pinion  tliat  thn 
court  did  not  or  In  refusing  to  direct  a  ver 
diet  for  Pack. 

[?]  We  bad  occasbm  In  the  recent  case  ct 
WiAEwd  T.  Majestio  OWeeles  Ock.  188  Ky. 
e4<K  284  S.  W.  2M,  to  consider  the  degree  of 
care  due  where  the  droumstances  were  en- 
tirely analogoQs,  vbldi  was  there  held  to  be 
wdlnaiy  caze^  and  adhering  to  tbat  ooactn- 
sloo,  reference  la  made  to  that  ease  for  the 
reasons  and  aothwlttes  upon  wUdi  the  rule 
Is  based. 

Benoe  the  court  In  this  case  erroneously 
placed  upon  the  defatdants  emxtloyeea  in  the 
operatl<m  of  the  train  "ttie  highest  degree  of 
care  for  her  safety  .consistent  with  the  opera- 
tion of  a  train  of  Uiat  kind"  or  the  same 
as  a  common  carrier  owes  vliero  a  contrac- 
tual relatloneditp  exists,  and  for  this  emw, 
whlcb  was  Gli»rly  prejudicial,  tb^  Judgment 
must  be  reversed. 

[II  We  have  examined  the  evidence  about 
whldti  omqtlabit  la  made,  but  think  it  compe- 
tmt,  and  certainly  It  was  not  preJudidal  i^h 
on  the  question  of  whethw  Pack  was  an  Inde- 
pendent omtractor  or  simply  a  sorvaat  of 
the  lumber  company,  slnoe  It  ex^alns  fnUy 
bow  the  raOa  were  owned  and  furnished 
Uixough  fibe  lombOT  ^wnpimy  to  Pack,  a  mat- 
ter wbldh  Is  referred  to,  but  not  explained, 
in  the  contract  under  which  he  constructed 
and  was  operating  the  railroad. 

For  the  reasons  indicated,  the  Judgment  .Is 
reversed  as  to  both  defendants,  and  the  cause 
remanded  for  «  new  trial  ooulstent  her» 
with. 
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8LAT0N  r.  COMMONWEALTH. 

(Gonrt  «f  Amtd»  of  Kentadqr.  Jan.  20, 
1922.) 

1.  IntoxiMtlni  Hqnon  «=»238(I)~EvMhm 
hM  ■■flMant  to  go  to  Jury. 

In  prooecntloii  for  imlawfollj  htSng  in  pos- 
■esrioa  of  an  illicit  still,  evidence  Md  luS- 
dent  to  go  to  the  jury. 

2.  Criminal  law  «s>S52(l>— Convletloa  mi^  be 
had  on  olreametantlal  avtdeiioe  alone. 

A  conviction  m*j  be  had  on  drenmatantial 
evidence  alone. 

3.  Criminal  law  «s3l  l5g(2)~Verdlot  not  aat 
Mide  aa  aaalnst  weight  of  evidenco  naless 
It  li  malt  of  prajBdIea  er  paaslon. 

A  verdlct'vlll  not  be  eet  aaide  by  the  Court 
of  Ippeala  npon  the  gtonnd  that  tiiere  is  not 
■ufflclent  evidence  to  auataln  it,  vnlesa  it  can 
be  aaid  that  it  at  flret  blnih  atrikea  one  as 
having  been  reached  by  the  Jaxy  as  a  resnlt  of 
prejudice  or  passion. 

Appeal  from  Clrcftlt  Court,  Breckinridge 
Ommty. 

Cliff  Slaton  was  convicted  of  unlawfully 
liaviug  in' hie  possession  an  illicit  stiU,  and 
be  appeal!.  Affirmed. 

Claude  Ueieer,  of  HardlnabnxVt  tm  ^pd- 
lant. 

Oban.  I.  DawMn,  Atty.  Oen.,  Henry  De 
Haven  Bfoorman  and  W.  Sherman  Ball, 
botb  of  Hardlnsburff,  and  Thos.  B.  UcOreg- 
or,  Aaat  Atty.  Gen.,  fbr  the  Commonwealth. 

CLARKE,  J.  Tbe  appellant,  Cliff  Slaton, 
was  convicted  of  having  in  his  posseasion 
an  illicit  or  "moonshine"  still,  in  violation 
of  BQctton  2S72c8,  voL  3,  Ky.  Statutes,  and 
bis  punishment  fixed  at  a  fine  of  $250  and 
C'uiilltiemeut  lu  the  county  jail  for  60  days. 

For  a  reversal  of  the  judgment,  his  coun- 
Bol  cdiiteudH  that  "there  is  not  a  scintilla 
of  evldpuce  from  which  it  could  be  reason* 
ably  Inferred  that  the  commonwealth  had 
eHtnbUtihcd  that  Mr.  Slaton  had  in  his  pos- 
aoHNlon  tlie  still  found  In  bis  home,"  and, 
although  stating  that  "upon  this  theory  the 
ai)i)oIlnnt  roHts  bis  entire  caae  before  this 
court,"  h(>  nlKo  complains  that  "quite  a  good 
deal  of  tetitlmony  was  incompetent  and  ex- 
ceedingly prejudicial  to  Mr.  Slaton. 

From  an  oxuuilnation  of  the  record,  bow- 
ever,  we  And  that  tlie  defendant  offered  but 
three  objections  during  tbe  introduction  of 
tbe  evidence ;  that  only  two  of  his  objections 
were  overruled  and  exceptions  saved;  and 
that  npon  neither  of  these  occasions  was 
tbe  objection  directed  to  any  material  part 
of  the  evidence  of  which  complaint  Is  now 
«J*d«.  We  need  not,  therefore,  further  con- 
M«^e  complaint  aa  to  tbe  competency  of 


the  evidence  upon  widtih  Om  cbsb  warn  tzted. 
The  evidence  for  tte  iwiiwiifc  is  la 

substance  as  ffdlowa:  Ob  die  la^a.  ^  Fttn- 
ary  2,  1921,  Jean  Cann.  He  sfciilg  <tf 
BrecktaridgB  oooDtT.  araed  a  eaardk 

warrant,  and  acoompenifj  by  Mtm  Ctaxaa 
and  James  H.  Gazdno;  miuM.  i»  koBs 
of  tbe  defendaDt  and  fi«d  Wm  ami  Gajr 
Mitcbam  asleep  in  tbe  auBthemt  xmm  mt  tbe 
house.  Whm  defendant  one  «»  tke  door 
In  answer  to  the  sheriff's  iiimmmi.  mmd.  was 
told  by  the  sberifT  that  he  htf  a  mjMUi  war- 
rant directing  him  feo  aeareh  tte  tmmt  tx 
a  moonshine  still,  tbe  detedmit  raplied  tibst 
there  was  no  still  in  tbe  haose,  hv  that 
he  would  help  in  tbe  aoaiffc  aai,  Iraillin 
tbe  way  into  the  rooB  amm  the  kafl  ten 
d^endanf  a  bedroom,  he  apned  a  deer  to  a 
ctoset  in  whldi  the  aheciC  ftoud.  a  set  cf 
plumber's  tools.  While  the  ataiiff  ns  ex- 
amining these  toola,  tme  <tf  tala  caaapankas 
informed  him  that  Mitcbam.  withowt  Ua  bat 
or  coat,  had  tbe  bedroon  and  (OBe  Into 
tbe  kitdien,  closing  the  door  beMiri  bim. 
Thereupon  the  sheriff  tried  to  Ui^m  MltA- 
am,  but  found  tbe  kitdm  door  Io<*ed, 
and  defendant  soggeeted  that  Inafeead  of 
forcing  the  door  tbe  aheriff  gnaid  tt.  trtdle 
defendant  and  John  CamaB  weaihl  go 
around  the  house,  come  intft  0ia  kltdn 
from  tbe  outside.  unlo<&:  th»  door,  and  M 
tbe  Bfaerlff  Into  the  Utebeai.  Tbe  aheriff 
agreed  to  this,  and  tbe  dffrndanf  atA  Joba 
Carman  went  out  the  front  haS  door,  bat 
aa  Boim  aa  they  got  outside  the  deCendant 
broke  and  ran,  and,  although  Joba  Caxmaa 
commanded  him  to  halt  and  fired  several 
shcrts  at  him,  he  did  not  stop  and  was  ar- 
rested in  lioulsvllle  about  a  week  later. 

Mltchom  also  made  bis  escape^  and  tbe 
officers  found  In  the  kitchen  quite  a  large 
moonshine  still,  a  large  tank  of  mash  com- 
posed largely  of  meal,  a  number  of  jugs  and 
bottles,  and  quite  a  quantl^  of  mooosbine 
whisky.  In  addition  the  Mmmonwealtb 
proved  by  a  number  of  witnesses  that  ctm- 
tinuously  for  some  time  before  tbe  triinds 
to  the  kitchen  window  had  been  drawn  and 
that  they  bad  seen  smoke  coming  oitf  of 
kitchen  chimney  at  unusual  hours ;  that  dai^ 
ing  this  time  the  defendant  was  frequently 
seen  on  or  about  tbe  place;  that  tbe  defend- 
ant owned  the  bouse  and  farm  of  abont  240 
acres  upon  which  it  was  located;  and  that 
no  one  but  tbe  defendant  and  Uitdiam  waa 
In  or  about  tlie  house  whai  tbe  aeandi  was 
made. 

Defendant  and  his  witnesses  tesUflpd  thiC 
about  two  weeks  previous  to  Qie  seardi  tbe 
defendant  bad  rented  part  of  bis  farm  and 
the  northwest  end  of  his  house,  indnding 
the  kitchen  and  the  room  where  tbe  plumb- 
er's tools  were  found,  to  a  man  by  the  name 
of  Clyde  Herms  or  Sparrow,  whom  defi- 
ant met  by  chance  cm  the  atreeta  vt  iJKia- 
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Tflle  and  who  wu  a  stranger  to  the  defend- 
ant  and  In  tb»  0(Hnmmdt7  when  the  dft> 
ffendantt  Cum  la  located;  fliat  the  defend- 
ant had  qwnt  moat  ot  Ida  time  tn  Ijonlsrllle 
for  a  year  or  more  and  tnu  at  his  farm  up- 
m  but  one  ooeasiai  betwerai  the  time  he 
noted  to  Herms  and  the  night  ot  the 
eearch;  fbat  upon  ttiat  eccaalon  he  dlacoT- 
ered  the  still,  etc^  in  the  kitchen  and  order* 
«d  Herms  to  remore  same  at  once,  whioh  he 
promised  to  do ;  that  the  defendant  l^t  for 
LoniBTiUe  innnedlatdy  thereafter  and  did 
■ot  return  until  about  dark  on  the  night  of 
the  search ;  that  finding  Herms  gcme  and  the 
sdll,  etc,  in  the  houses  he  asked  Jim  Car- 
man and  Guy  Mltcbam  to  help  him  move 
aame  off  of  his  [semlaes;  tliat  becaose  It 
was  th«n  dark  and  upon  the  promise  of  these 
parties  to  help  him  move  it  the  next  morn- 
ing he  d^erred  the  matter  until  thMi. 

In  ezplanatlou  of  his  flight,  defendaift 
stated  that  he  did  not  know  Gardner  and, 
believing  that  he  might  be  a  federal  revenue 
officer  and  would  arrest  hhn,  take  him  £o 
Louisville,  and  put  him  In  Jail  without  giv- 
ing him  an  oi^rtunlty  to  give  bond,  he  de- 
cided to  run  rather  than  risk  the  explana- 
tion he  now  ofTers.  He  denies  that  the  sher- 
iff told  him  that  he  was  searching  for  a 
moonshine  still  or  that  be  denied  that  there 
was  one  on  the  place,  and  states  that  the 
sheriff  told  blm  that  he  was  looking  for 
mooDshloe  whisky  and  that  he  said  that  If 
there  was  any  whisky  In  the  house  he  did 
not  know  it  but  would  like  to  have  some  of 
It  and  would  help  In  the  search. 

[1]  It  was  clearly  the  province  of  the  Jury 
to  determine  whether  or  not  the  explanation 
offered  by  defendant  and  his  witnesses  of 
the  many  Incriminating  circumstances  was 
true  or  not,  and  unless  true  there  can  be  no 
doobt  whatever  that  defendant  was  provox 
guilty  as  charged  of  having  In  his  possee- 
slon  an  illicit  or  moonshine  still,  even  though 
this  fact  was  estabUahed  by  the  cnnmon- 
vealth      circumstantial  erldenee  mily. 

[2]  The  rule  Is  firmly  eatabUshed  In  ttds 
•tate  that  a  convictifm  In  a  criminal  ease 
nay  be  had  upon  drcumstanBal  evldokce 
•lone,  and  experience  proves  that  such  proof 
Is  oft«i  more  conclusive  and  satisfactory 
than  positive  and  direct  evidotce.  Smith 
T.  Commonwealth,  140  Ey.  699,  131  8.  W. 
489;  Mobley  v.  Commonwealtb,  190  Ky.  424. 
227  S.  W.  584.  . 

[3]  We  also  uniformly  have  held  that  this 
court  wIU  not  set  aside  a  Twdlct  In  a  crim- 
inal case  upon  the  ground  ttiat  there  la  not 
sufficient  evidence  to  sostaln  it  unless  It  can 
be  said  that  the  verdict  at  first  blush  strikes 
one  as  having  been  reached  by  the  Jury  as  a 
result  of  prejudice  or  passion.  Glonlnger  t. 
Commonwealth,  191  Ky.  841.  231  S.  W.  535. 

Such  is  not  the  case  here,  and  the  Judg- 
ment Is  affirmed. 
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(Court  of  Appeals  of  Kentucky.  Jan.  2^ 
1022.) 

1.  ApM*l  errer  «:3«I8(I)— Rale  as  te  sf • 
trnuuwe  es  presaaptloa  as  to  pltadtef  eailt* 
tsd  Inm  record  iaapplloable. 

Bnle  that  a  plsadlag  emitted  from  the  rec- 
ord will  be  presumed  to  have  authorised  ihm 
judgment,  and  that  on  such  presumption  jodg- 
ment  will  be  affirmed,  will  not  be  applied  wbere, 
notwitbstandlDK  Buch  omission,  for  other  rea- 
sons sufficiently  presented  by' the  record  Judg- 
ment should  be  reversed. 

2.  PartrtroD  «=377 (4)— Without  proof  er  de- 
scription In  pleadings  land  nay  aot  be  hsid 
unsusceptibPe  of  partition. 

Land,  though  a  tract  of  only  20  or  25  acres, 
may  not,  without  evidence,  be  held  unsuscepti- 
ble of  advantageous  diviBton  Into  two  parts 
equal  In  valine,  if' not  in  qnantity;  Its  descrip- 
tion in  the  pleading  throwing  no  light  on  its 
qnality  or  ralue,  but  it  being  inferable  there- 
f^m  tliat  it  contains  timber  snd  coal  of  value. 

3.  Appstf  aad  error  «=9l099(4)— Oeastraetlsa 
of  deed  oa  fonasr  appeal  law  of  the  oassk 

Constraetlwi  of  a  deed  on  aiqwal  as  con* 
veylng  two  suceeaidTe  life  estates  and  a  re- 
mainder in  lee  is  the  law  of  the  case  on  a  sec- 
ond aroesL 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Mbude  Harimess  and  othera 
agalnet  Unloe  Meade  and  others.  From  a 
Judgment  in  favor  ot  defiotdant  I.  N.  Porter, 
pmintlflM  and  the  other  defendants  appeal* 
and  aalA  Pwfeer  takes  a  cross-appeaL  Be^ 
Teraed  m  patt  and  afflraied  In  part 

Stratton  ft  Stephenson,  of  FikerUl^  for  ap- 
pellants. 

Plckleslmer  &  Stelle,  of  Flkevllle,  and  0. 
B.  Wheeler,  of  Frestonsbui^,  for  appellee. 


SSTTTLE,  J.  The  appdlants  Minnie  Hark- 
ness,  widow,  and  Ida,  Willie,  Bert,  and  Jen- 
nie Harkness,  Infant  children  of  Grant  Hark- 
ness,  deceased,  the  widow  suing  In  her  own 
right  and  as  next  friend  of  the  children,  and 
the  latter  in  thedr  own  behalf  and  by  her  as 
next  friend,  brought  this  action  in  equity  in 
the  court  below  against  Unlce  Meade,  George 
Meade,  her  husband,  their  diildren,  and  the 
appellee,  I.  N.  Porter,  seeking  the  partition 
ot  a  tract  ot  land  ot  25  acres  lying  In  Pike 
county,  particularly  described  In  the  petition, 
an  undivided  bait  of  which.  It  was  therein 
alleged,  Is  Jointly  owned  by  the  appellants, 
widow  and  Inftnt  children  of  Grant  Haric- 
ness,  deceased,  three-sevenths  by  the  former 
and  tour-sevoitfas  by  the  latter,  and  the 
other  undivided  half  Jointly  owned  by  the 
children  ot  Unlce  and  George  Meade,  subject 
to  a  life  estate  therein  owned  by  tbcdr  moth- 
er, Unlce  Meade. 
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It  wu  alleged  In  tbe  petition  as  amended 
tliat  the  interest  of  tbre»«eTaitlia  in  an  on- 
divided  lialf  of  the  land  asserted  by  tbe  ap- 
pellant Minnie  Harkness*  widow  of  Grant 
Harknese,  was  acquired  through  separate 
deeds  of  conveyance  to  ber  frocn  each  of 
three  adidt  ddldren  ot  Orant  ^^rknees  and 
herself,  ri%.  Rebecca  Spears,  Draxle  Oomp- 
ton,  Dixie  ngman.  and  their  respective  hus- 
bands; eacb  of  such  deeds  nmTeylns  to  the 
grantee  the  one-sevenOi  Interest  of  the  gran- 
tor in  an  undivided  half  of  the  land. 

The  petition  also  alleged  tbe  dlvisibilttr  of 
the  land,  necessity  for  its  immediate  parti- 
tion, and  prayed  the  appointment  of  com- 
missioners to  divide  It  by  allotlog  one-half 
thereof  to  each  class  of  joint  owners.  It  was 
further  alleged  In  the  petition  that  the  ap- 
pellee. I.  N.  Porter,  was  wrongfully  In  the 
possession  of  the  whole  of  the  land  In  ques- 
tion, but  that  be  lias  nether  title  nor  the 
right  of  possession  to  any  part  thereof. 
Filed  with  the  petition  as  an  exhibit,  evi- 
dencing, as  alleged,  the  title  of  the  appellants 
to  an  undivided  half  of  the  land,  and  that 
alleged  to  be  In  Unlce  Meade  and  ber  child- 
ren to  a  like  interest  therein,  was  a  deed  ex- 
ecuted the  24th  of  April,  by  Zacharla 
Walters  and  wife  to  Luvena  Harknesa,  their 
daughter,  and  her  children,  Unlce  Harkness 
(now  Unice  Ueade)  and  Grant  Harkness. 
This  deed  will  later  be  considered. 

The  appellee,  I.  N.  Porter,  the  mly  de- 
fendant then  Bommoned,  filed  a  general  de- 
murrer to  tbe  petition  as  amended,  which 
was  sustained  by  the  drcnit  court  Follow- 
ing the  refusal  ot  the  appellants  to  farther 
Idead,  the  petlthm  was  dlsmlased,  and  from 
the  Jodgment  manifesting  these  rulings  tbe 
latter  duly  prosecuted  an  appeal  to  this 
court,  which  rerarsed  tbe  Judgment  and  re- 
manded the  cause;  with  directicms  to  tbe  low- 
er court  to  aet  aside  the  Judgment  aroealed 
from,  overrule  the  demurrer  to  the  petlUon, 
and  permit  such  further  proceedings  in  the 
action  as  might  be  consistent  with  the  opin- 
ion of  this  court  See  Harkness  v.  Meade, 
148  Ky.  665,  14T  S.  W.  10. 

The  only  question  raised  by  the  demurrer 
and  on  the  appeal  was  as  to  the  proper  con- 
struction of  the  deed  of  April  24,  1879,  from 
Walters  and  wife  to  Luvena  Harkness,  Unice 
and  Grant  Harkness.  Without  stopping  to 
ijfmslder  the  language  of  this  deed,  or  to 
quote  from  the  opinion  of  the  court  on  the 
former  appeal,  it  is  sufficient  to  say  that  its 
construction  of  the  instrument  was  that  it 
conveyed  Luvena  Harkness,  daughter  of  the 
grantors,  an  estate  for  life  In  the  whole  of 
the  land  described,  and  at  her  death  a  like 
estate  therein  to  her  children.  Grant  Hark- 
ness and  Unice  Harkness  (now  Meade),  equal- 
ly, with  remainder  in  tee,  at  their  death  to 
their  dilldren. 

Following  the  return  of  the  case  to  the  cir- 


cnit  court  and  tbe  entry  therein  of  the  order 
required  by  Ae  mandate  of  tba  Court  of  Ap- 
peals, the  appdlee,  I.  N.  Porter,  filed  an  an- 
swer to  the  petition,  which  was  made  a  coun- 
terclaim against  the  amtellants  Minnie  Hark- 
ness and  diiidm,  and  a  croas-petltlon 
against  Unice  Meade  and  her  dilldren;  tho 
(diildren  of  the  latter  presnmaUy  being 
adults,  as  it  Is  nowhere  aUeged  tiiat  tliey, 
or  any  of  tiiem,  are  Infanta.  Dniee  Mead» 
and  her  children  filed  their  joint  and  several 
answer  to  tbe  cross^tltlon  <tf  Porter,  tra- 
vn-sing  its  auctions,  alleging  a  life  estat» 
in  her  and  remainder  interest  in  her  cbSi- 
dren  to  that  part  of  the  land  dalmed  by  Por- 
tet,  and  demanding  tliat  he  be  made  to  ac- 
count for  $000  worth  of  timber  and  coal  ap- 
propriated by  talm  fHHU  the  land  and  9290  by 
way  of  rental  during  Its  occupancy  by  blm. 

WltlKmt  requiring  or  permitting  tbe  tak- 
ing of  proof  by  tbe  parties  upon  tbe  issues 
made  by  tbe  pleadings,  the  circuit  court  h^d 
that  the  appellants  Minnie  Harkness  and 
her  infant  children  are  the  owners  in  fee  of 
an  undivided  half  of  the  land,  the  former  of 
tbree-sevenflla  and  the  latter  of  f  oni>seventbs 
of  such  half,  and  the  appellee,  Porter,  the 
owner  In  fee  of  tbe  other  undivided  half;  also 
that  the  land  was  not  susceptible  of  advan- 
tageous division,  for  which  reason  It  was 
adjudged  to  be  sold  as  a  whole  and  the  pro- 
ceeds divided  between  the  declared  owners  tn 
the  ratio  of  their  respective  Interests.  The 
appellee.  Porter,  was  not  made  to  account 
to  TTnlce  Meade  or  her  children  for  any  part 
of  the  rental  value  ot  ttidr  part  of  the  land 
during  bis  occupancy  of  the  whole,  or  for  any 
of  the  oosl  taken  by  him  Owrefrom.  Vnm 
the  jodgment  entered  in  pursnanee  of  these 
rulings  of  the  dreolt  court,  Minnie  Harkness. 
ber  Inftint  diUdren,  and  Unice  Bleade  and 
her  children  have  appealed.  The  answer, 
connterdaim,  and  cross-petition  of  PvHtet  Is 
not  in  the  record,  but  the  record  contains  an 
order  sltowing  tbe  flUng  Uiereof  and  that  it 
was  of  tbe  character  stated,  and  also  an 
agreed  order  showing  Its  omission  by  mistake 
from  tbe  record,  and  ctmsent  that  It  might 
be  supplied,  which,  however,  was  not  done 
because  of  Its  loss  tn  the  court  below  and  no 
attempt  to  reproduce  it 

[1]  Where,  on  an  appeal,  the  transcript  of 
the  record  from  tbe  lower  court  falls  to  con- 
tain a  pleading  that  was  filed  in  that  court, 
the  presence  of  which  in  the  record  appears 
to  the  appellate  court  material  to  a  proper 
understanding  of  the  grounds  upon  which 
the  Judgment  appealed  from  was  based,  it  or- 
dinarily will  Indulge  the  presxmiptlon  ttiat 
the  omitted  pleading  authorized  or  would 
support  tbe  judgment,  and  on  such  presump- 
tion afBrm  the  judgment.  But  this  rule  will 
not  be  applied  where,  notwlthstandlnif  the 
absence  from  the  record  of  snch  pleading, 
tor  other  reasons  snffldently  presented  b^ 
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tbe  record  the  Jndsment  shoifld  b«  reversed. 
We  find  that  the  record,  1b  addition  to  tbe 
deed  from  Zac^arla  Walters  and  wife  to  La- 
vena  Harkness  and  others,  prerloosly  re- 
ferred to»  which  alone  Is  sufflcient  to  deter- 
mine the  question  of  title  involTed,  contains 
the  answer  flled  by  Unlce  Meade  and  her 
children  to  the  cross-petition  of  tbe  appellee, 
Porter,  the  reply  flled  try  tbe  appellants  SOn- 
Ble  Harkness  and  her  (diildren  to  the  answer 
and  counterdaim  of  Porter  to  thdr  petition, 
and  also  a  reply  filed  by  Porter  to  the  an- 
swer of  Unice  Meade  and  her  children  to  his 
crosa-petltliHL.  It  clearly  appears,  from  the 
aTermeota  and  denials  of  th$  answer  of 
Unloa  Meade  and  chlldrra  and  the  other  re- 
sponaiye  pleadingi  referred  to,  that  the  an- 
swer, conntenOalm.  and  cro8»-petlti<m  of  the 
appellee.  Porter,  controrerted  so  mwii  of  the 
appellants  petition  as  HU^pad  tats  vrongfol 
possesslcm  of  the  land  In  qnestton  and  latik  of 
UUe  to  any  part  thereof,  likewise  iti  allega- 
tkms  aa  to  Ote  dlTlBlbllity  of  tbe  land,  and 
alleged  title  In  Porter  to  the  fbe  in  an  un- 
divided balf  of  tbe  land  by  vlrtne  of  a  deed 
to  lOm  of  Ua7  29^  1886.  flrom  Unlce  Meade 
and  George  Meade,  her  husband,  wbl^  deed 
was  atta<fted  in  the  answer  of  Unice  Meade 
and  her  children  as  InraUd  tm  any  purpose 
and  the  allegations  making  the  attack  con- 
troverted by  Porter's  reply. 

In  so  far  as  the  rights  of  the  appellants 
Minnie  Harkness  and  her  infant  children  are 
affected  by  tbe  jndgment  appealed  from.  It 
Is  proper  to  say  that  it  correctly  determines 
their  Joint  and  several  Interests  in  the  land 
In  qnestlon;  for  the  court  below,  in  holding 
that  Grant  Harkness,  the  father  of  the  Infant 
appellants,  took  under  the  deed  from  Zacfaar- 
la  Walters  and  wife  cmly  a  life  estate  in  an 
undivided  half  of  the  land,  with  remainder 
over  to  bis  children,  and  that  the  latter  at 
his  death  took  tbe  absolute  fee  to  such  half, 
did  but  obey  the  provlslona  of  that  instru- 
ment and  follow  the  constmctlon  given  it  by 
-  this  court  on  the  former  appeal.  The  means 
of  determining  the  particular  interest  of 
their  mother.  Minnie  Harkness,  in  the  land 
were  equally  dear,  as  her  three-sevenths 
thereof  was  acquired  through  deeds  from  the 
three  adult  ctiildren  of  Orant  Harkness,  de- 
ceased; each  conveying  one  of  such  sevenths. 

[2]  She  and  her  three  Infant  children  com- 
plain, howevw,  of  so  much  of  the  Judgment 
as  directs  the  sale,  instead  of  the  division,  of 
tbe  land.  Hits  oomi^alnt  la  well  founded.  The 
deecrlptitm  of  the  land  given  la  Oie  pleading^ 
and  exhibits  throws  no  Utfb,t  upon  ita  quality 
or  value;  and  as  may  w^l  be  Inferred 
ttom  the  pleadii^,  tbe  land  ccmtalns  tlmbex 
and  coal  ot  value,  tiiese  facts  sbonld  have 
led  the  circuit  court  to  realiae  that  proof 
was  needed  to  onaUa  It  ftiirly  to  determine 
whether  the  land  wu  maceiitlble  of  division 
between  the  respective  owners,    The  fnct 


tibat  tbe  entire  tra< 
acres  cannot  be  salt 
geous  dlvlsim  of  it  i 
value,  if  not  in  qua  : 
one  of  such  equal  pa:  i 
Die  Harkness  and  he 
other  to  the  appellee 
the  court  finds  to  be  1 
viously,  in  the  sitt 
pteadings  the  court  i 
of  evidence,  properl; 
division  or  sale  of  1  ■ 
serve  the  interests  <  ' 
its  actltm  in  adjudgli  i 
e<  sneb  erfdenee,  mi  \ 
error. 

[3]  It  Is  also  pate 
erred  to  the  preju*  1 
ri^ts  of  the  aiq^el] 
diildren  in  holding  1 
ter.  to  be  the  owner  <  I 
ed  balf  of  the  land  a  i 
ment  appealed  frouL 
rolttedl7  obtained  tb  : 
to  him  by  George  an 
lS8Bf  a  copj  of  wbkl 
though  ambiguous  In  i 
oonaldered  as  a  whol  ! 
conveying  to  the  gr  i 
the  grantors  had  li 
But  to  ascertain  whi  t 
owned  in  the  land,  i  > 
the  deed  from  Zacha  ! 
Luvena  Harkness, 
Unice  Harkness  (no\ 
as  previously  stated,  ! 
a  life  estate  in  an  uu< . 
It  therefore  fcrilows  1 1 
veyed  the  fee  In  an  ui  i 
by  the  deed  under  w! . 
only  tbe  life  eetate 
that  w^s  acquired  by  l 
Walters  deed,  and  su  ' 
aa  George  Meade  ob ; 
with  her.   Nat  only  ]  i 
thus  shown  by  the  do  < 
must  end  with  the  dei . 
that  such  is  Its  chaia : 
the  construction  give  i 
deed  on  the  former  ai  ] 

Hence  tbe  Judgmen : 
so  far  as  it  declares  1 1 
owner  of  the  fee  in  a : 
land,  is  in  direct  com  I 
this  court  on  the  fori; 
Ion  must  be  regarded  i 
and  will  be  followed 
the  same  qnestions  ol 
daion  by  the  present 
ment  appealed  from, 
would  diveat  the  cbihl 
th^  rconainder  intei 
balf  the  land,  the  li: 
er  In  whldi  la  now  <i 
Porter,  It  waa  and  la 
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«Mxd  n<  h&TO  flzaa  tMr  i%IUh  h  x«- 
nalBdmu  ^  i«dstlii«.  is  the  coort  bdow 
ud  fa  tUs  eonrt  on  appeal.  Ui  daln  of 
•nersUp  of  the  title  la  fiee  to  tte  nadlTided 
halt  of  the  land  la  wUch  ttrir  pwthn  «oa- 
v^ed  klm  Iwr  Ufa  catatew 

An  cntiy  vpoa  tlia  bade  at  Ob  iword 
ahm  that  tte  appeUea  waa  graatcd  a  cnw- 
appeal  ft«m  tfaa  Jortgaiwit  «C  tte  drcalt 
cout,  but  wa  ai«  naadTisad  Ir  avOtas  ap- 
pearing ta  Uw  ncocd  or  Malli  of  covwel  of 
tha  sranada  te  or  object  or  tka  cftaaaivea]. 
aad  benoe  bare  not  coariderad  IC 

For  the  naaooa  tadkated.  the  JadcaMnt  «t 
tka  drailt  court,  la  ao  fhr  aa  it  dliecta  a 
aale  of  the  land  in  coDtioTervr.  ta  nretwd 
OB  the  appeal  of  ICaaio  Harknev  and  ha 
ddldren.  aad  also  lenewed  o«  tbe  appeal  of 
the  daidren  of  Unice  M«ade,  In  aa  ^  as  it 
adjudges  the  appeUeo.  Porter*  the  owner  of 
the  fee  In  the  undivided  half  of  the  land  coo- 
TCjed  him  by  Unice  and  Georse  Meade.  Tbo 
jodcment  la  afflrmed  as  to  Unice  Meade,  and 
also  on  the  croes-eppeei  of  the  appelice,  Por~ 
tar,  and  oauae  remanded  to  the  lower  coort 
for  mch  forthor  pioceedli^  aa  laaj  bo  con* 
■Istnt  witb  Um  «piatoa. 


SEXTON  V.  COMMONWEALTH. 

(Omrt  of  Appeals  or  Eentn^.  Jan.  24, 

1923.) 

I.  Assaalt  aad  battery  Wlstraat»«rt  of 

defesdaafe  oMIdrea  by  prataoatar  laarinls- 
•Ible  la  Jattraoatlea  er  aiitl|«tloa  «baa  Ifcera 
bad  beea  tlaie  for  deUberatlea. 

Oa  a  trial  for  assaalt  and  battetr.  erideuee 
that  the  prosecatlni  witness  had  assaulted  and 
abused  one  of  defsndsnt's  children  and  pon- 
iibed  another  whlls  In  chsrte  of  a  school  was 
iDsdinlsslble  either  in  Justifii'stioa  of  the  of- 
fcnge  or  in  tnltlcation  of  the  puQlshmeot,  where 
snch  matters  occurred  a  lufllrlent  time  befoi^^ 
the  diffloulty  to  permit  of  deliberation. 

a.  Crimlntl  law  «»>203(l)  —  CeavloUaa  fer 
breaob  of  pe*oe  bars  proaeoatlaa  for  assault 
aad  battery. 

An  acquittal  or  conrlctlon  for  a  breach  of 
'die  peace,  unless  obtained  hj  fraud  or  coUu- 
MoQ.  is  a  bar  to  a  subsequent  prosecution  for 
assault  and  battery. 

3.  Crialaal  law  «»29V-BBr<SB  of  ahowlai 
Ideetity  of  affease  oa  defeedait.  bat  berdea 
af  sbswiag  fraud  ar  oollaslea  oa  tfca  ean- 
■eawesltb. 

On  the  trial  of  a  plea  of  fonner  acquittal  or 

MnTicUon,  the  burden  is  on  accused  to  show 
that  he  was  cooTicted  of  the  identical  oftcnae 
lor  which  he  is  being  tried,  and  the  burden  of 
SToifing  the  plea  by  showing  fraud  or  collu- 
sion is  on  coram  oawealtll. 


4.  CriMlaal  lar  ■  fmr  rsMMas  af  farwr 

On  a  trial  far  BHolt  nd  baCtexr,  where  it 
was  ahown  that  ■^■■t  had  beaded  gmltr 
under  a  warrant  immi  wfthoot  hia  procure- 
ment for  breach  of  the  peam  br  ressoa  of  the 
acts  charged  in  the  hun,t,„mut  a  ^mm  I  Ttw  te 
exdode  the  jndgaim  Mrdr  hfraML  nntber 
the  parson  assaalfeid  aar  kb  Csthcr  was  present 
at  the  former  trid  sr  had  aaytbiiac  ta  da  wiA 
eaasing  the  wanaat  ta  hbc;  this  mat  bdsg 
condusiTe  tliat  Oe  pmaujitliai  was  coilBriTs. 

5.  Crinleat  law  it  TTr  rtiiamad  ffeal  mafi^- 
Irate  acted  la  laod  Mh  ia  iwrtat  wuraat 
aiade  basis  ef  plea  af  Isewi  eltUss. 

Where  defendsat  chaired  with  aaaault  aai 
battery  relies  on  a  fcraer  esarictisa  bcfi»c  a 
magistrate  for  breach  af  tba  paace,  thoa^  de 
prosecutor  had  noOing  te  da  with  eaaaiBg  the 
warrant  to  issue,  and  was  not  preset  at  the 
tiial,  the  presumptlM  is  Oat  Oe  Bagsstialft 
acted  fat  good  fsi^ 

Appeal  fnnn  Clrcidt  Coort,  IXdwr  Gomity. 

John  8ext<m  was  coBTictcd  of  aaaault  and 
batter.  ha  appeala  Bercfaed  and  n- 
manded. 

R.  Monroe  Ileld^  of  WbitedraxSi  fbr  ap- 
pellant 

Chas.  I.  Dawson,  Attf-  Gol,  and  Ttum.  B. 
McGregor.  Asst  Atty.  Gen.,  for  tbe  Com- 
monvealth. 

GLAT,  J.  John  Sexton,  who  was  conTict- 
ed  of  assault  and  battery  and  his  punish- 
ment fixed  at  a  flne  of  $100  and  SO  days  Id 
jail,  seefca  a  reversal  of  the  Judgment. 

According  to  the  evidence  for  the  com> 
monwealth,  the  facts  are  as  follows :  On  De- 
cember 17,  1920,  as  Claude  Collins  and  Or- 
bln  Hammons  were  passing  the  home  of  the 
defendant,  the  defendant  came  oat  and  said: 

"Caaude,  I  am  going  down  to  year  booae  t» 
see  year  father.  I  want  to  find  ont  iriio  ii 

tea<^iiiV  this  school,  whether  70a  or  Hemr 
Brown,  and  I  want  to  Imow  why  yoa  hare  bees 

abusing  my  children." 

Collins  replied  that  he  had  not  been  abus- 
ing defendant's  children,  whereapon  the  de- 
fendant stmcfe  CoUina  with  his  fist,  knock- 
ing Mm  down  twice,  bruising  his  face,  and 
causing  his  nose  to  bleed.  On  the  otlsr 
hand,  the  defendant  testlfled  tliat  when  Col- 
lins and  Hammons  came  ap,  he  told  OoDlni 
that  be  had  started  down  to  hla  booae  t» 
talk  to  his  father  about  his  abusing  hb 
children.  Collins  said  that  he  need  not  go 
to  see  hla  father,  but  that  he  waa  the  one 
to  see,  and  called  the  defoidant  a  Tidgar 
name.  Defendant  told  Collins  tha^  if  be 
did  not  hush  up,  be  would  slap  blm.  Col- 
lins then  picked  up  two  rocks,  and  defend* 
ant  struck  CoHIna  to  prevent  him  troaa  hit- 
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Hue  and  Injuring  blm  wltb  the  xocbs.  He  r  and  abnoe  of  caw 
did  not  strike  CoUlaa  but  once,  and  tb&t  |  and  the  piintehree 
was  with  his  i^mq  hand.  Defendant  farther 
testified  that,  abont  a  year  before  the  dlffl- 
calty,  Collins  had  assaulted  and  beaten  de- 
fendant's son,  who  was  an  invalid  and  mudtk 
Btnaller  than  Collins;  that  since  that  time 
Collins  bad  repeatedly  abused  his  son  on 
many  occasions,  and  that  some  time  prior  to 
the  difficulty  Collins,  who  was  In  charge  ot 
the  school  in  that  district,  had  punished  one 
of  defendant's  children  by  requiring  him  to 
stand  op  on  the  floor  In  the  schoolroom.  The 
court  admonished  the  Jury  not  to  consider 
this  evidence.  Thereupon  the  defaidant 
moved  the  court  to  admonish  the  Jury  that 
the  evidence  might  be  considered  in  mitiga- 
tion of  the  panlsbment  that  might  be  in- 
flicted opon  him,  bat  the  motion  was  over- 
ruled. 

The  defendant  farther  testified  that  S.  R. 
Combs,  a  Justice  of  the  peace  of  Letcher 
county,  issued  a  warrant  for  him,  charging 
him  with  the  ofFense  of  a  breach  of  the 
peace,  by  reascm  of  the  acts  chai^d  In  the 
indictment;  that  said  warrant  was  Issued 
on  the  20th  day  of  December,  1920,  and  that 
he  had  nothing  to  do  with  having  or  causing 
the  same  to  be  issued ;  that  after  same  was 
Issued  he  appeared  before  said  Justice  of 
the  peace,  and  entered  a  plea  of  guilty  to 
the  charge  in  the  warrant,  and  that  the 
Justice  of  the  peace  tbereuixm  entered  Judg- 
ment against  him,  imposing  upon  him  a  fine 
of  $1,  which  he  bad  paid.-  He  also  offered 
In  evidence  a  copy  of  the  Judgment,  duly 
certified  by  S.  B.  Combs,  the  Justice  of  the 
peace  before  whom  the  trial  was  had. 
Thereupon  the  commonwealth  objected  to 
the  reading  of  the  certified  copy  of  the  Judg- 
ment, and  the  court,  after  Inquiring  of  the 
defendant  whether  or  not  Claude  Collins  or 
his  father  was  present^  at  the  trial  or  had 
anything  to  do  with  causing  the  warrant  to 
Issue  and  the  defendant  had  answered  in 
the  native,  soBtained  the  objection,  and 
r^aed  to  allow  the  wpy  of  the  Jadgmoit 
to  be  read  to  the  Jncr- 

[1]  The  first  ground  urged  for  rerwsBl 
was  tile  refusal  ot  the  court  to  admit  evi- 
dence  of  the  trouble  that  occurred  b^ween 
the  defeodanf  B  cblUren  and  the  prosecuting 
witness.  The  lav,  oat  of  reflect  for  the 
frailty  of  human  passions,  may  look  with  an 
eye  of  some  Indolgence  upon  a  riolatioa  of 
good  order  occasioned  by  provocation  so  re- 
cent and  immediate  as  to  induce  a  presump- 
tion that  the  vtolatitm  was  otnnmitted  under 
the  Immediate  influence  of  the  passloD  thus 
wnmgfally  excited,  but  where  there  has  bem 
time  for  deliberatltm,  the  peace  of  aodet? 
reqolres  that  men  ^nld  suppress  their  pas* 
slons,  and  neither  reason  nor  law  win  suf- 
fer them  to  claim  a  diminution  of  their  re- 
sponsibility for  their  misconduct.  Rodiester 
T.  Anderson,  1  Blbb^  428.  Here,  tbo  assault 


schoolroom  did  not 
or  at  the  time  ot 
place  some  time  p 
the  assault  commltt 
place  after  the  lapi 
time,  and  must  be 
of  deliberatioD.  Tl 
dence  re  feared  to  w 
in  JuBticatlon  of  the 
of  the  punishment. 
Bush,  206  ;  2  R.  C. 

[2-Bj  Another  coni 
erred  In  not  sustaii 
former  c(xivlctl(Hi  aj 
cation.  It  has  long 
this  sUte  that  a  Ji 
conviction  for  a  bre 
obtained  by  fraud  ot 
subsequent  prosecuti 
tery.  Commonwealt 
603 ;  Commonwealt! 
Commonwealth  r.  Bi 
also  the  rule  that,  u; 
former  acquittal  or 
is  upon  the  accused 
convicted  of  the  idei 
he  was  being  tried,  a 
Ing  the  plea  by  shoi 
Is  upon  the  common^ 
v.  Crowder,  177  Ky. 
appears  from  defent 
warrant  was  lasned, 
breach  of  the  peace 
and  battery,  and  tha 
with  the  proooremei 
farther  appears  that 
to  the  JorlsdicttoD  of 
$1  for  the  offense.  '. 
dence  a  certified  cof 
conviction.   The  cour 
copy  In  evidence,  on 
ther  aaude  OoUins  n 
ent  at  the  trial  or  hi 
causing  the  warrant  1 
tkm  to  that  the  maj 
faith,  and  the  mere 
prosecuting  witness  n 
the  warrant  to  bo  tos 
the  trial,  is  not  snfile 
as  the  warrant  migh 
the  coonty  attorney  o 
public  interested  in  t 
law,  and  both  the  eoi 
prosecuting  witness  m 
an  oivortunlty  to  be  p 
failed  to  attend.  It  a 
hearing,  a  further  dc 
wlU  show  that  the  Ji 
by  collusion,  but  we  a 
ion  that,  on  the  showl 
trial  court  should  ba^ 
fled  copy  of  the  Judgn 
should  have  sustalnet 
convictioiL 
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for  a  anr  trial  coHiatat  wltk  tklaapiBloa. 


MOBILE  &  a  R.  Ca  V.  BOARD  OF  DRAIN- 
AQE  COiriS  OF  HICKMAN 
COUNtY  at  «L 

(Goflrt  wi  AwMl*  ot  KentudV'   Ju.  2^ 

1»22.) 

1.  Dnrias  ^14(3)— R«pwt  •«  anralMn  la 
wrnrntlmu  to  aatakNili  itatrtot  prln  fada 
MWiaw  af  Ha  vaaltai  faola  aai  eaailaalaBa. 

The  report  of  the  am"^*^  ^  pneead- 
ingi  for  esUblisliiiiff  a  draiuace  diatriet  ia  ob 
exceptions  thereto,  baetd  ea  benefits,  prima 
fa<^  evidence  of  aD  tbe  facta  and  condDsioaa 
■at  fortk  thereia. 

2.  Dralaa  «s»l4(3)-«vMaaaa  laaaBelaBt  to 
mianowM  npart  af  appndMra  ia  praaaadlBfi 
to  aataMab  dietrlal. 

Evideuee  heard  on  exceptiona  to  report  of 
^^raiseia  In  proceeding  to  establish  a  drain- 
aco  district  Aeld  insufficient  to  orercome  Uw 
prima  fade  case  aude  ont  bj  the  r^ort 

Appeal  from  Orcoit  Goort,  Htdonaa 
County. 

Proceeding  to  eatabUah  tbe  Bajoo  Da 
Cbien  Dralnafle  District.  Exceptions  of  tba 
Ifobile  *  Ohio  BallnMul  Company  to  report 
ot  the  appralaera  waa  ovornlad,  and  It  ap- 
peals; tba  Board  of  Drainage  Comraisglon- 
era  of  Hickman  County  and  othara  being  ai^ 
pelleea.  Afflrmed. 

Kane  A  Bullock,  of  Clinton,  for  appellant 
J.  D.  Via,  of  Clint(m,  for  an>elleea. 

SAMPSON,  J.  In  this  proceeding  for  tbe 
establishment  of  Bayon  De  Chlen  drainage 
district  in  the  ooantiea  of  Fulton,  Hlt^man, 
and  Graves,  it  Is  admitted  by  tbe  parties  that 
all  the  steps  taken  up  to  and  including  tbe 
filing  of  tbe  exertions  of  tbe  Mobile  &  Ohio 
Railroad  Company  on  February  27,  1921,  to 
the  confirmation  of  the  appraiser's  report, 
are  regular  and  binding  upon  the  exceptors, 
l>nt  It  is  Insisted  by  the  said  railroad  com- 
pany  that  the  order  of  the  lower  court  over- 
ruling  its  exceptions  to  the  report  of  the 
uppralsers,  assessing  it  with  $1,000  as  bene- 
fits derived  from  the  drainage  project,  la 
against  the  wright  of  the  evidence,  and  ther^ 
fore  erroneous,  to  correct  which  it  prose- 


eataa  ttls  apped.  Tba  dratiiagft  district  Is 
toflaa  tn  lentfb,  *>Mi«^g^  narroif  ami  farcgv- 
lar,  and  aboBt  SflBO  mean.  Hw 

dftdi  pasKs  over  die  right  oC  way  oC  appd- 
lant.  IbUte  ft  OMo  Battnad  Compuy,  at 
a  pc^  «kae  It  ■■■■■*f  a  trestle  more 
llian  400  teet  kaig  and  of  an  average  fad^ 
of  10  or  12  fleet  Tbe  valley  at  tida  point, 
aa  at  oOier  points  In  Uie  drainage  district 
la  loir  and  soggy  and  generally  covered  b 
part  Iv  water.  Occarfmally  backwater 
ttam  Oft  UlsBlaBfpid  overflowed  tbe  txm^ 
of  the  nilroad  company,  and  ttiere  Is  some 
evidence  Indicating  that  tbe  headwater  tnm 
Bayon  De  Chlen  nnfiivotably  affected  tbe 
roadbed  and  tracks  of  the  railroad  company, 
and  that  oa  one  or  more  occasions^  in  case 
of  high  water,  debris  had  been  cast  upon  the 
tra(^  whlcb  had  caused  the  railroad  to  in- 
cur oonrid^able  expense  in  removing  samei 
The  railroad  company  denies  that  the  phys- 
ical efficiency  of  Its  railroad,  right  of  way, 
or  otilier  property  will  be  Increased  in  the 
sum  of  $1,000.  or  any  stmi  at  all.  and  Insists 
that  the  average  annual  maintenance  cost  of 
Its  railroad,  right  of  way,  and  other  proper- 
ty at  that  point  will  not  be  decreased  In  tbe 
sum  of  $1,000,  or  In  any  sum  whatevw,  and 
says  tbat  It  wUl  receive  no  protecUozi  to  Its 
track,  right  of  way,  or  other  property  from 
the  proposed  Improvement  of  Bayou  De  Chlea 
by  the  construction  of  the  drainage  ditch. 
On  the  trial  of  the  exceptions  tn  the  lower 
court  the  railroad  compnny  introduced  its 
division  engineer,  supervisor  of  bridges,  and 
supervisor  of  tracks,  all  of  whom  testified 
In  substance  that  the  water  In  Bayou  De 
Chlen  had  never  occasioned  the  railroad  any 
appreciable  trouble,  and  that  In  their  lodg- 
ment the  physical  efficiency  of  the  railroad 
would  not  be  Increased,  nor  the  average  an- 
nual maintenance  cost  reduced,  and  no  bene- 
fit whatever  would,  so  far  as  tlie  witnesses 
were  able  to  Judge,  accrue  to  the  railroad 
company  or  Its  property. 

[1,2]  Tbe  report  of  tbe  appraisers  vas 
prima  fade  evldeoce  of  all  the  facts  and 
conclusitms  set  forth  therein.  Subaectlon  18 
of  section  23S0b,  Kentucky  Statutes  Supple- 
ment. Book  et  al.  r.  Trigg  et  al.,  186  Ey. 
664,  217  S.  W.  1013.  We  are  of  the  opinloa 
that  there  was  not  sufficient  evidence  beard 
by  the  trial  court  on  tbe  exceptions  to  over- 
come the  prima  fade  case  made  out  by  tbe 
report  of  the  appraisers.  Giving  pnrpa 
weight  to  the  finding  of  fact  by  the  lower 
court,  we  are  of  (^flnion  tbat  tbe  Jadgueat 
Should  be,  and  It  la.  affirmed. 

Jndgment  affirmed. 
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MA&6INGALE  0t  ■!.  r.  PARKER. 

(Court  of  ^pealB  of  Kentucky.   Jan.  27, 
1922.) 

1.  Deeds  «=»93— lotentlon  governt. 

A  deed  will  be  construed  to  mean  what  the 
parties  Intended  it  to  mean,  without  regard  to 
the  technical  interpretation  of  the  language 
used. 

2.  Deeda  «=3|27(2)— Parenta'  daad  to  daagh- 
ter  and  th«  "offaprfag"  of  htr  body  B«v» 
daaghtar  a  fee-simple  estate^ 

Parents*  deed  to  daughter  "and  the  off- 
spring of  her  bod;,"  in  consideration  of  love 
tatd  alfeetion  for  ^agbter,  held  to  gire  daugh- 
ter a  fee*  sinoa  it  created  as  aetata  tail  which, 
midar  Ky.  St.  1  2848,  was  courarted  into  a  fee 
ainiple,  tiie  wmd  *'offq>riBc"  betng  ffynvnymoos 
with  laane,  progeny,  or  descendiuits  or  lineal 
deacendants. 

lEA.  Note.— F(w  vQier  definitionaT  see  Words 
and  Pbrasaa,  Slrat  and  Second  Sorlaa,  Off- 
spring.] 

Apptnl  from  droait  Oourt,  Whitley  Coun- 
ty. 

Action  by  Harvey  Parker  against  Eugene 
Uasslngale  and  others,  t^,  etc.  Judgment 
for  plalntur,  and  defendanta  appeal.  Af- 
firmed. 

See,  also,  191  Ky.  015,  280  B.  W.  982. 

B..  B.  Snyder,  of  wnuamaburs,  for  appel- 
lants. 

H.  C.  GilUa,  of  Winiamatnirg,  for  aroeUee. 

TURNER.  C.  On  the  21st  of  September, 
1909,  Mark  White  and  his  wife  executed  and 
thereafter  delivered  to  their  daughter,  Lou- 
ise Massingale,  the  following  deed  for  a 
house  and  lot  in  WHllamabure,  Ky.: 

"This  deed  «i  CMireyanoe,  made  and  watered 
into  this  21st  day  September.  1909,  between 
Marb  White  and  Millie  HVhite,  his  wife,  par- 
ties of  the  first  part  and  Louise  Massingale, 
and  the  "otFsprings  of  her  body,"  parties  of  the 
aecond  part,  witnesseth: 

"That  said  parties  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  fl.00  cash  in 
hand  paid  and  for  the  love  and  affection  we 
have  for  our  daughter,  and  for  the  further  con- 
rideration  that  tiie  property  hereinafter  de- 
scribed and  conveyed  shall  be  and  is  her  en- 
tire interest,  both  personal  and  real,  in  the 
estate  of  Marh  White,  her  father,  do  hereby 
s^  and  convey  to  the  party  of  the  second 
part,  their  heirs  and  assigns,  the  following 
described  property,  to  wit:  [Description  omit- 
ted.] 

fTo  have  and  to  hidd  the  same,  together  with 
an  the  appurtenancea  thereunto  belonging  un- 
to the  party  of  the  second  part,  their  heirs  and 
aaaigna  forever,  and  the  said  party  of  the 
first  part  hereby  covenants  with  the  said  party 
of  the  aecond  part  that  they  will  warrant  the 
titie  to  the  property  hereby  conveyed  onto  tiie 


UABSSNQXTM  v.  PARKBR 
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said  party  of  the  so 
and  assi^  forerer." 


Thereafter,  In  Ac 
Blngale,  aaaiunlng  t 
house  and  lot  tn  fee, 
who  aabseqiiMitay  co 
er. 

This  la  an  equil 
against  ttie  chUdrei 
wber^  it  Is  alleged 
claiming  an  tnteresi 
the  terms  of  the  dt 
that  It  be  adjudged  ■ 
est.  and  that  Us  tit! 
against  them. 

The  defendanta  art 
but,  through  a  reside 
ed  by  their  parents,  1 
counterclaim  In  whii 
der  the  terms  of  the 
and  wife  above  qnot 
MasMngale,  only  tool 
Interest  in  the  lu'o] 
and  that  the  five  Infi 
dren,  are  the  owners 
thereof,  and  that,  ^ 
their  mottier  to  Estis. 
her  the  latter  only 
sixth  undivided  tntei 

A  demurrer  was  t 
oountavdaim,  and  tlM 
slderatiou,  sustained 
fendants  de<dlning  t 
coontoclalm  was  dls 
the  plalntUf  Pasker  q 
lot  in  question,  and 
have  appealed. 

[1}  If  from  the  vi 
shown,  or  may  be  fi 
words  "ofFfeprlngB  of  1 
any  paittcalar  sense, 
ted  to  mean  any  par 
der  tbe  role  in  fUa  f 
be  effectuated,  and  th 
to  mean  what  tbe  pari 
without  regard  to  th 
tlon  of  the  language  ui 
trary,  there  Is  nothln 
a  whole  which  shows 
in  any  particular  s^ 
the  parties  to  have  an; 
they  will  be  Interpre 
sense,  and  given  the  i 
be  presumed  the  parti 

There  is  nothing  in 
any  particular  light  i 
minds  of  the  parties  ( 
the  coDBideratlon  for  1 
ents  to  the  daughter, 
and  affection  we  have 
for  tbe  further  c<msld 
erty  hereinafter  descril 
be  and  is  her  oittre  I 


»ror  otbir  cases  see  Mm*  topic  and  XBT-NUHBBR  la  aU  Key-Kuattered  1 
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personal.  In  tbe  eetftte  of  BCark  'Wbite,  ho- 
fath^';  and  again.  In  the  mtly  part  ot  the 
butrument,  setUng  forth  the  parties  thereto, 
It  uses  tbe  term  "parttea  oC  the  lecond  part," 
and  In  the  granting  olanse  tt  oimveTa  'to  tbe 
party  of  the  second  part,  their  heirs  and  as- 
signs,** and  again  In  the  habendum  twice 
uses  tbe  words  "party  ot  the  second  part, 
tfa^  heirs  and  assigns.'' 

[2]  We  cannot  perceive  how,  in  a  conray- 
ance  by  parents  to  a  child,  where  the  consid- 
watton  Is  stated  as  "love  and  affection,"  and 
that  the  prc^wrty  conveyed  is  accepted  by  the 
child  as  her  entire  Interest  In  tbe  estate  of 
ber  father,  can  be  treated  as  evidence  of  a 
purpose  by  the  grantors  to  convey  ber  less 
than  a  fee-slmple  title;  for,  If  the  child  Is 
to  acc^t  the  property  conveyed  as  Its  full 
prospective  part  of  the  parents'  estate,  the 
fair  interpretation  would  be  that  it  was  the 
purpose  of  the  parent  to  convey  tbe  fee-sim- 
ple title  rather  than  a  less  estate.  It  is  not 
to  be  presumed  that  the  child  under  such 
circumstances  would  accept  a  conveyance  In 
full  of  her  prospective  interest  in  ber  fa- 
ther's estate  which  only  gave  ber  a  one-sixth 
interest  in  the  property,  or  an  interest  for 
ber  life  only;  and,  on  the  whole,  while  it  Is 
by  no  means  controlling,  this  provision  Is 
strongly  su^estive  of  an  intention  upon  tbe 
part  ot  tbe  grantors  to  convey,  and  upon  the 
part  of  the  grantee  to  receive  under  the  deed, 
the  fee-dsvte  title. 

As  to  the  use  of  tbe  words  "parties  of  the 
Beawd  partf*  and  "party  of  tbe  weaoA  part, 
tl^r  heirs  and  asstgns,"  It  wUl  be  seoi  that 
sometimes  the  plural  and  sometimes  the  sing- 
ular was  used,  and,  considering  tbe  manner 
in  wbldi  fliese  tezma  werb  used  throughout 
the  instrument,  we  have  been  unable  to  see 
that  they  shed  any  controlling  light  upon  the 
correct  interpretation  of  the  language  "the 
ofl&prlngs  of  ber  body,"  or  the  sense  In  which 
the  parties- used  them,  and  it  Is  our  conclu- 
sion on  this  branch  of  tbe  cdse  that  there  Is 
nothing  In  the  Instrument  from  which  It  may 
be  fairly  Inferred  that  tbe  parties  used  that 
language  In  any  other  tban  its  technical 
sense. 

If,  then,  it  may  not  be  ascertained 
the  provisions  of  the  Instrument  that  the 
words  "tbe  offsprings  of  her  body"  were  used 
by  tbe  parties  in  any  sense  other  than  thdr 
technical  meaning  it  remains  to  determine 
what  th^r  technical  meaning  Is,  and  what 
effect  must  be  given  to  theli  use  in  that  sense. 
Webster  says  tiiat  "ofCsprlng"  means  prog- 
eny; Issue;  diUd  or  Children;  descendant  or 
descendants.  Bonvler  says  <Tolume  8,  page 
2110)  that,  In  Its  proper  and  natural  sense, 
the  word  extends  to  any  degree  of  lineal  de- 
scendants, and  has  the  same  meaning  as  Ks- 
sn^"  and  refers  to  82  Zi.  J.  378.  Black  says 
that  It  Is  synonymous  with  IssUft. 


In  tbe  case  of  Barber  t.  Pittsburgh,  ete^ 
Ballway,  166  U.  S.  SB,  17  Sup.  Gt  488,  41  L. 
Bd.  025,  the  Supreme  Ckmrt  of  ttie  United 
States  in  bitwpretlng  tlie  provision  ot  a  nill 
that  *in  the  event  of  Am^imIb  dying  unmar- 
ried, or.  If  married,  dying  witliout  offspring 
by  ber  husband,**  said  that  the  word  "off- 
spring" was  used  as  a  synonym  for  "issue.** 

In  the  case  of  Alloi  t.  Uarkle,  36  Pa.  UT. 
there  was  a  devise  by  a  testator  to  bis  son 
for  life  "and  at  bis  decease  to  descend  to  his 
legitimate  offspring  forever,"  and,  "in  case 
the  said  Boston's  issue  becomes  extinct,  the 
land  shall  go  over  to  devisees  named  In  tbe 
will,"  and  the  court  held  that  the  word  "off- 
coring"  was  synonymous  with  "issue,"  and 
was  a  word  of  limitation,  and  that  tbe  estate 
of  tiie  first  taker  was  an  estate  tail,  wtddi, 
being  barred  by  statate,  gave  talm  Hie  fee 
simple. 

In  tbe  case  of  Powell  v.  Brandon,  24  Ulss. 
343,  there  was  a  devise  directing  a  trustee  to 
put  the  cestui  que  trust  Into  poaseaBiaa  ot 
the  estate  and  0!)  "pwmlt  him  to  ha.v^  oc- 
cupy, work,  and  enjoy  the  same  during  bis 
natural  life,  and  In  trust  aft«r  bis  decease, 
to  put  and  continue  In  possession  of  tbe  es- 
tate tbe  lineal  descendants  of  tbe  cestui  que 
trust  to  the  latest  posterity,"  and  the  court 
held  that  this  created  an  estate  tall  for  tbe 
first  taker,  and,  under  tbe  operation  of  the 
statute  in  that  state,  Tested  bim  vith  tiie 
fee-simple  title. 

In  tbe  case  of  Demps^  v.  Davis,  98  AA 
S7D,  136  S.  W.  076,  tbe  grantors  conveyed  to 
their  daughter  "and  her  children,  the  natural 
<^8pring  of  her  body,"  a  tract  ot  land,  and 
the  court  held  tiiat  it  was  an  estate  tail,  and 
under  a  statute  In  that  state  the  grantee  took 
a  life  estate,  and  the  person  or  persons  to 
whom  the  estate  tail  would  first  pass  at  com- 
mon law  took  a  remainder  estate. 

Under  these  definitions  and  opinions  from 
other  states,  It  is  apparent  that  tbe  word 
"offspring,"  in  the  absence  of  something  is 
tbe  Instrument  pointing  to  a  different  mean- 
ing, must  be  hdd  to  be  synonymous  with  is- 
sue, progeny  or  descm^nts  or  lineal  de- 
scendants, and,  giving  It  tbat  meaning.  It  la 
perfectly  clear  that  the  Instrument  Involved 
created  an  estate  toll,  which,  under  our  stat- 
ute, is  coQveried  Into  a  fee  simple. 

But  we  are  not  without  authority  in  E^en- 
tneky  pointing  unmistakably  to  the  eondn- 
sicai  Uiat  the  word  "cffs^ng**  means  '^issne." 
In  the  case  of  BlacA  v.  Oartmell,  10  B.  Mob. 
188,  t^  testator  devised  a  certain  estoto  to 
bis  daughter  during  her  lite^  **and  U  she  die 
without  lawful  issue  of  her  body  tbai  tbe 
said  estate  Is  to  pass  and  vest,  by  this  vUl, 
In  my  lawful  heirs."  In  ctnulderiiig  wliat 
the  words  "lawful  issue"  meant  ttw  court 
aald: 
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"But  upon  fwther  eonstderatioii,  we  are  in- 
elined  to  tfatsk  the  position  nfened  to  wai 
crroneeaB.m  regarding  the  terms  'lawful  iarae' 
«a  in  aH  respects  equiTalent  to  the  terme  'law- 
ful helra  of  ber  body.'  Tha  word  heir  or  heirs, 
ifl  wholly  technical,  meaning  the  person  or 
persons  who  may  by  law  inherit,  The  words 
'heirs  of  the  body,*  are  equally  technical,  mean- 
ing sach  of  the  issue  or  offspring  as  may  by  law 
inherit  And  It  is  only  bj  a  liberal  and  indul- 
gent construction,  Indicated  by  the  c<Hitext  or 
hy  circumstances,  that  either  of  these  expres- 
sions is  held  to  mean  children  or  pnndchil- 
dren.  The  word  Iraoe  la  not  wholly  tech- 
nical, but  has  a  natural  signification  and  com- 
mon use,  including  all  the  offspring  or  descend- 
anta  of  the  person,  whether  heirs  or  not.  It 
is  therefore  not  identical  with  'heirs  of  the 
body.'  But  although  it  always  includes  them, 
H  is  not  confined  to  them;  In  its  liatnral  and 
common  use,  it  means  deacendaats  w  ofEepring 

—and  as  the  phrase  'lawful  descendants  or  off-  .  „  j„f„«^.„*  *„n«„j        *V--„  — 

spring.'  woijldclearly  exclude  iUegitimatc,  or  ««lf  -  8°^.  '^^IS*^  ^Hl. 

"t^irZ;,,!  ^ir^.nt    .u»,;,„i,  ndne,  evidence  of  another  witness  that  he  par- 


DULLINGTON  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Eentai^.   Jan.  27, 

1922.) 

1.  Crinlaal  law  «=»3eg(l)— When  evideace  of 
•thar  orfnea  la  adnlastMe. 

The  commisalon  of  other  offenses  by  the 
defendant,  eren  though  of  the  same  sort, 
shoald  not  be  inquired  into  imless  to  establish 
identity,  criminal  hwrvledge,  intent,  or  motive 
of  the  accused,  or  be  inseparably  interwoven 
with  relevant  evidence  of  the  crime  charged, 
or  the  independent  offenses  were  perpetrated 
to  conceal  or  enable  the  accused  to  commit  the 
one  charged. 

2.  Crlialnai  law  «=s>36a($)— Evldenn  9t  other 
salea.hflid  laadmlaslbla. 

In  a  prosecution  for  aale  of  whi^zy  to  a 
certain  person  who  testified  that  there  waa  a 


unlawful  deacendanta,  or  offspring,  although 
they  might  inherit;  ao,  although  the  word  is- 
sne  la  often  used  and  underatood  as  equiv- 
alent to  'heira  of  the  body.'  still,  as  It  haa  also 
a  natural  signification  and  common  use,  pre- 
daely  equivalent  to  descendants  or  offspring, 
the  fact  tbat  an  illegitimate  child  may  inherit 
from  ita  mother,  seems  hardly  to  be  a  suf- 
ficient ground  for  saying  tbat  he  is  embraced 
in  the  worda  Tawful  issue,*  as  he  certainly 
would  not  b«  in  tha  worda  ^wful  deaeend- 
anta."* 


It  will  be  seen  from  the  above  quotation 
that  this  court  has  used  the  word  "issue" 
and  the  word  "offspring"  Interchangeably — 
that  is,  as  synonymous  terms — ^not  only  so. 
It  is  apparent  from  the  case  quoted  from,  as 
must  be  admitted,  that  the  words  "issue"  or 
"offspring,"  while  they  Include  "heirs"  aiid 
"hdm  of  the  body."  are  nradi  mon  compre- 
bensiTe  terms  and  embrace  a  ranch  larger 
class.  As  pointed  oat  In  the  oplnloii,  the 
word  "heirs"  or  "fa^TS  of  the  body"  includes 
only  audi  persons  as  are  capable  of  Inherit- 
ing, while  the  words  'issue"  or  "offspring;" 
embrace  all  lineal  descendants  to  the  remot- 
est degree,  whether  capable  of  Inheriting  or 
not.  But  If  the  words  "offsprings  of  her 
body"  should  be  treated  as  synonymous  with 
"heirs  of  her  body,"  the  result  would  be  the 
same.  For  In  many  cases  this  court  has  held 
BXictx  words,  and  words  of  similar  Import,  to 
be  words  o£  limitation,  and  not  of  purchase, 
in  the  absence  of  something  In  the  Inst^ru- 
ment  showing  a  different .  purpose.  Scearce 
V.  King.  186  Ky.  507,  217  S.  W.  366. 

The  I&nguage  used  In  the  deed  created  an 
estate  tall,  wUdi  br  oui  atatote  (seetton  2343) 
to  cmvierted  Into  a  fbe  shnple,  and  therefore 
Eiontoe  Masiingale  took  tbe  fee  under  tbe 
deed  from  her  father  and  mottier. 

Jndgmoit  aflBrmed. 


pur- 
chased whisky  at  defendant's'  restaurant  was 
net  admiselble.  especially  where  such  witness 
did  not  testify  from  whom  or  when  be  bought 
the  whisky. 

3.  latoxloatlsff  Ihmars  «^>B96<« I)— VerdiM  M 
guUt  of  aalo  hsld  net  fairanly  agalmt  ael- 
deaee. 

In  a  proseeution  for  aaJawful  aeie  of  «!t4dsky 
in  violation  of  A«t  ia2<^  cSl.  vardlet  ot  gaiity 
heU  not  flagnuitly  against-  tbo  evidence. 

Appeal  from  Circuit  Court,  Boyd  County. 

Dave  Bnllington  waa  convicted  of  seUing 
whisky  and  appeals.  Itovecsed,  with  direc- 
tions to  grant  new  trlaL 

W.  D.  O'Neal,  of  Catlettsbnrg,  fbr  appel- 
lant. 

Chas.  I.  Dawson,  Atty.  Oen^  T.  B.  McGreg- 
or, Asst.  Atty.  and  J.  F.  Coldlron,  of 
Catlettsburg,  for  the  Commonwealth. 

GLAREG,  J.  The  appellant  was  Indicted, 
tried,  and  convicted  of  soling  whisky  to 
Charles  Lovejoy  within  12  months  before 
May  15,  1921,  in  violation  of  chapter  SI  of 
the  1920  Acts.  On  this  appeal  he  complains 
of  the  admission  of  evidence,  of  the  instruc- 
tions given,  and  that  the  vwdlct  was  fla- 
grantiy  agaihst  the  evidence. 

The  only  witness  Introduced  by  the  com- 
monwealth In  chief  was  Lovejoy,  who  testi- 
fied tiiat  on  January  15,  1921,  he  purchased 
from  the  defendant  at  hfs  restaurant  in 
Ashland,  Ky.,  one  pint  of  whisky  for  $5, 
Quit  the  defendant  at  the  same  time  cashed 
a  check  for  him  for  about  $150,  and  tbat 
Lindsey  Webb  was  present  The  defend- 
ant d«tied  having  sold  whisky  to  Lovejoy 
at  that  or  at  any  other  time,  and  he  was 
corroborated  by  Webb  to  the  extent  that 
Webb,  though  with  Lovejoy  when  the  check 
was  cashed  and  for  some  time  thereafter, 
did  not  see  the  defendant  seTl  Lovejoy  any 
whisky  or  see  Lovejoy  have  any  vrttlsky  in 
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Ills  possession.  The  commonwealth  iheD  In- 
iroduoed  as  in  rebnttal  tbe  dwiiff  and  one 
W.  L.  Justice,  and  it  is  the  latter's  evidence 
ot  wblch  complaint  Is  now  made. 

He  testified  that  on  two  occasions  be  bad 
buught  wliiaky  in  d^eudaut's  restaorant  In 
Aiihland,  bnt  that  be  did  not  buy  tame  from 
defendant  or  In  his  presence  or  with  bis 
knowledge  or  consent  so  far  u  the  witness 
knew.  He  said  these  purchased  were  made 
within  a  rear  before  the  trial,  which  occur- 
red on  September  7,  1921;  but  he  did  not 
say  that  either  purchase  was  made  before 
the  date  of  the  Indictment  or  within  the  12- 
month  period  covered  by  IL  Nor  did  he  in 
any  way  Indicate  from  whom  either  of  these 
purchases  was  made;  he  simply  said  they 
were  made  In  defendant's  restaurant,  and 
from  his  evidence  It  la  Impossible  to  say 
whether  they  were  made  from  an  actual  em- 
ployee, an  ostensible  employee,  or  from  a 
mere  bystander. 

Itie  conuoimwealth  flrat  contends  tliat  this 
eTidence  was  competent  in  dilef,  and  the 
mere  fact  that  It  was  admitted  out  of  order 
waa  not  prejudicial,  and,  seooad.  that  It  wu 
oompetent  in  rebuttal.  Gcmceding  that  the 
order  of  Ita  Introdoetion  was  not  prejodldal 
here  (Truaz  v.  Oommcmwealth,  149  Ky.  689, 
149  S.  W.  1033),  the  pertinent  qoeetfoa  is 
whether  or  not  It  was  compeMnt  ^tlier  tn 
chief  or  in  rebuttal. 

[1]  The  commission  of  other  offenses  by 
the  defendant,  even  though  of  the  same  sort, 
should  not  be  Inquired  Into,  under  familiar 
rules  of  evidence,  unless  it  is  necessary,  be* 
cause  of  peculiar  drcumatancea  to  establish 
Identity,  criminal  knowledge,  intent,  or  mo- 
tive of  the  accused,  or  be  inseparably  inter- 
woven with  relevant  evidence  of  the  crime 
charged,  or  the  Independent  offenses  were 
perpetrated  to  conceal  or  enable  tbe  accused 
to  commit  the  one  charged.  Morse,  v.  Com- 
monweaiai,  129  Ky.  294,  111  S.  W.  714,  3:1 
Ky.  Law  Rep.  831,  894;  Choate  v.  Common- 
wealth. 176  Ky.  427.  195  S.  W.  1080;  Brash- 
ear  v.  Commonwealth,  178  Ky.  492,  199  S.  W. 
21. 

Vwy  <^rty  we  think,  the  evidence  of  Jus- 
tice does  not  fall  within  any  of  the  above- 
enumerated  exceptions  to  the  general  mle  of 
InadmlsalbUity.  The  alleged  purohases  by 
him,  even  if  be  had  testified  that  tbey  were 
maite  fn»n  the  defendant,  are  in  no  wise 
connected  in  either  time  or  purpose  with  the 
sale  to  LoveJoy;  nor  was  the  Identity  of  the 
person  who  made  tbe  aale  to  Lovejoy  involv- 
ed, since  tbe  indictment  diarged  and  the 
prosecuting  witness  testified  positively  if  waa 
tbe  defendant  himself.  Nor  was  a  question 
of  crbnlnal  knowledge,  motive,  or  Intent  in- 
volved, since  the  sale,  if  made  bj  die  defend- 
ant himself,  as  it  was  claimed  to  have  bera 
made^  was  Beoessarlly  irtth  bis  knowledfa 
and  WM  crlabul,  whatever  Ms  metivew 


[2]  We  are  equally  deer  that  ttils  evidence 
was  not  admissible  uptm  the  idea  that  it  was 
corroborative  of  tbe  OHnmonwealtti's  direct 
evidence  or  tiiat  it  had  a  tendency  to  eetmb- 
llsh  a  system  of  criminal  action  on  tbe  part 
of  the  defendant  under  whldi  theory  evi- 
dence of  other  crimes  committed  by  the  de- 
fendant has  some  times  been  held  competent, 
for  tbe  simple  reason  tliat  ttio  witness  did 
not  d&lm  tliat  he  had  made  eltiier  of  the 
ponAases  from  the  defendant  or  In  ilia  pres- 
ence or  with  his  knowledge  or  consent,  or 
from  any  one  who  had  either  actoal  or  ap- 
parent authority  to  act  for  him.  We  cannot, 
therefore,  sustain  the  first  contention  of 
counsel  that  the  evidence  of  Justice  or  any 
l^t  of  It  was  competent  in  chief. 

Coming  now  to  the  contention  of  the  com- 
moowealth  that  this  evidence  waa  admissible 
in  rebuttal  as  tiered,  but  little  need  be  said 
for  the  simple  reason  that  it  does  not  con- 
tradict, as  claimed,  evidence  introduced  by 
the  defendant  that  he  had  not  authorized  or 
permitted  any  of  his  employees  to  sell  liquor 
to  Lovejoy  or  to  any  one  else  in  bis  restau- 
rant, since,  as  already  pointed  oat.  the  wit- 
ness did  not  state  that  the  sales  to  him  were 
made  by  employees  of  tbe  defwdant,  and  be- 
sides mdbi  sales,  if  mode  by  them,  were  clear- 
ly not  within  tbe  apparent  scope  of  tbelr 
authority  as  eD4>loyees  in  tbe  restaurant, 
and  there  is  no  evld«ice  whatever  that  tbey 
had  such  authority. 

That  this  evidence  was  prejudicial  and 
wns  made  more  so  by  the  Instruction  of  the 
court  of  which  complaint  is  made  also  seems 
to  us  clear.  After  correctly  defining  condi- 
tions upon  whiA  defendant  might  be  found 
guilty,  the  court  rurtber  Instructed  tbe  )nry: 

"Id  determining  the  guilt  or  innocence  of  the 
defendant  under  the  indictment,  the  Jury  harp 
a  right  to  take  into  consideration  aU  of  the 
(acts  ami  circumstances  proven  in  or  by  tiw 
•videace  aurrooading  tbe  transaction  in  ques- 
tion, and  you  may  convict  bim  upon  such  cir- 
cumstances or  upon  circumstantial  evidenev 
alone,  and  are  not  restricted  or  confined  to  his 
tesUmony  alone  as  to  keeping  whfaky  or  Us  eale 
same  to  Lov^oy." 

There  was  absolutely  no  proof  of  an; 
facts  or  circumstances  surrounding  the  trans- 
action in  question  unless  the  separate  and 
distinct  sales  about  which  Justice  bad  testi- 
fied be  so  considered ;  hence  the  effect  of  this 
part  of  the  Instruction  was  not  only  to  di- 
rect particular  attention  to  this  incompetent 
evidence,  but  to  advise  them  that  It  was  of 
value  in  determining  defendant's  guilt,  and 
necessarily  this  was  prejudltdal  error. 

[1]  Tba«  is  no  merit  In  deieDdanf  s  final 
contentiim  that  the  vetdlet  Is  flmsnuitly 
against  the  evidoice,  but  tor  ttw  emnv  lBd^ 
cated  tbe  Judgmoit  is,  and  must  be.  rerersed. 
with  direetloBB  to  grant  defendant  «  me» 
trial. 
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PARAGON  OIL  CO.  v.  A.  B.  HUGHES  4 
SONS: 

(Oonrt  of  AppeftU  of  Ksntvckj.   Jan.  27, 

1922.) 

1.  ContraoU  «»ID(I)— "Mutuality"  deflaed. 

'^utuaUtT"  meani  aoiiietluDg  mora  than 
vndertaldiifs  od  the  part  of  tha  partias;  it 
may  mean  an  undertakins  on  one  aide  and  an 
axecated  or  aupportad  conaidenUoa  dierefor 
on  the  other. 

[Bd.  Notf.— For 'other  defiaitlonak  aae  Worda 
and  Phraaea. .  Firat  and  Seeond  fleriea,  Htita- 
alit7  of  Omtract.] 

2.  GMtraela  «»I0(2)— That  H  ptalatUh  plaoad 
two  drIUa  oa  a  oartala  laut  dirtaadaat  woaM 
givo  them  twelve  walla  to  dHIl  held  aot  laek- 
lai  la  mutuality. 

Contract,  providing  "io  cooQideratioo  of 
the  second  party  placing  two  drills  on  the  O. 
lease  *  •  •  the  parfy  of  the  first  part 
asrreeB  to  give  the  party  of  the  second  part 
twelve  wells  to  drill,  subject  to  same  condi- 
tion," held  not  la^iag  in  mutuality,  and  the 
pladnc  of  the  two  driUa  waa  the  ccmaidera- 
tlon  for  the  promise,  and  after  tiiey  were  placed 
tha  contract  became  an  executed  one. 

3.  Trial  «s>l39(l)— Mo  peremptory  inatruo- 
tfOB  if  ovUanoa  aandopt  for  Jary. 

Where  there  waa  auffictent  cTidence  tta  the 
Jary,  orerniling  motion  for  a  peremptory  ia- 
•trvction  waa  pr^er. 

4.  THal  ^252(20)— lastruotlena  as  to  dam- 
agea  far  broach  of  ooatraot  not  applloaMe  to 
facts  error. 

In  action  for  breach  of  contract  for  drlUing 
12  wells,  when  the  eontmet  boimd  defendant  to 
pay  $25  for  each  12  working  boura  daring  any 
delay  "eaoaed  by  not  baring  water  or  fuel  or 
caainff  on  hand  when  needed."  it  was  error  to 
give  an  instructiou  which  permitted  recovery 
for  delays  caused  by  failure  to  indicate  ioca- 
tions  for  drilling,  when  under  the  circumstances 
defendants*  failure  was  not  aneh  breach  aa  cre- 
ated tight  to  damages. 

Appeal  from  Clrcnit  Court,  Allen  County. 

Action  by  A.  B.  Hughes  &  Sons  against 
the  Paragon  Oil  Company.  Prom  judgment 
for  plaintlBFB,  defendant  appeals.  Berersed 
and  remanded  for  new  trial. 

euiUm  &  GUUam,  of  ScottsriUe.  for  «p- 
peUant 

T.  B.  Dism  and  Olirer  &  Dlxm,  all  of 
ScottartUe,  for  .appelleea. 

MOOBUAN,  J.  The  appelleeB  filed  anit  in 
tbe  Allen  circvlt  court  against  appellant, 
ee^lns  damagea  in  the  sum  ot  95,130  for  tbe 
breach  ot  a  contract  for  the  drUUi«  of  12 
oil  wtils.  nie  peUtkm  is  In  two  paragraphs, 
the  first  of  which  alleged  the  contract  and 
Its  breadi  by  appellant  reason  of  tne 
brea^  damages  werd  asked  In  the  stun  of 
$2,100  on  account  of  the  loss  of  21  days  In 
operating  two  drilling  machines,  and  |660 


A.  B.  BUOBn  A  aasB 

B.  W.> 

fiir  wages  of  employees  Soring  that  period. 
The  second  paragraph  aoui^t  damages  la 
the  sum  of  ¥2,400  for  losa  of  proflts  that 
appelleea  claimed  Uicty  would  hara  earned, 
bad  they  been  permitted  to  ftolah  the  eon- 
tract  and  drill  the  3  remaining  wells. 

[1]  Tbe  avennenta  of  the  petition  wen 
dulled,  and  on  tbe  trial  there  was  a  verdict 
and  judgment  for  $2,000  In  favor  of  appellees. 
Tbe  petition  wad  based  on  an  undated  con- 
tract written  at  tiie  bottom  of  a  contract 
between  the  same  parties  of  May  21,  1910, 
under  which  appellant  «nployed  app^lees 
to  drill  one  well  on  the  G.  S.  Oliver  lease 
in  Allen  county,  on  certain  terms  and  oom- 
dltione  specifically  stated  ther^. 

Tbe  original  contract  Is  not  tnTolved  on 
tills  appeal,  as  tbe  undertakings  tboiennder 
were  performed  by  both  parties,  but  a  re- 
versal of  the  judgment  la  aoaght  on  the 
grounds:  (1)  That  appellant'e  motlou  for  a 
peremptory  Instruction  to  find  for  it  should 
have  prevailed;  (2)  that  tbe  instructions  giv- 
en to  the  jury  did  not  properly  state  the 
law  of  tbe  case;  (3)  that  the  verdict  ot  tbe 
jury  Is  not  sustained  by  sufficient  evidence 
and  is  contrary  to  lawj  and  (4)  error  of  the 
court  In  refusing  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  evidence. 

The  contract  provides  that— 

"In  consideration  of  the  second  party  plac- 
ing two  drifls  on  the  Charlie  Oliver  lease  near 
Seattle,  Allen  county,  fiy.,  the  party  of  tbe  first 
part  hereby  agraea  to  give  the  party  of  the  sec- 
ond part  twelve  wells  to  driU.  aubject  to  the 
same  condition  aet  out  in  the  foregoing  con- 
tract." 

The  motions  for  a  peremptory  instritctlon 
raised  the  question  of  the  validity  of  the 
contract,  as  well  aa  Uiat  (tf  wh^er  the 
evldenjCe  was  sufficient  to  take  the  case  to 
the  jury  on  the  Issue  as  to  Its  breech  by 
appellant 

It  is  contended  by  aivellant  that  the  con- 
tract was  unilBtCTSl,  that  Otete  was  no  obll- 
gatl(m  on  the  part  of  aiipeUees  to  do  any 
drillinff.  uid  ttierefore  tiiere  waa  no  ctmsid- 
eratiwi  supporting  ttw  ^vmiae  of  ai^ellant 
"to  give"  appellees  "twelve  wells  to  drill." 

Undoubtedly  where  a  contract  Is  lacking 
In  mntuality  It  cannot  be  enforced  and  there 
Is  no  liability  for  its  breach.  Bank  of  Ash;* 
land  V.  Bouse,  142  Ky.  612.  134  S.  W.  112^^ 
Berry  v.  Friable,  120  Ky.  837.  86  S.  W.  56^, 
27  Ky.  Law  Bep.  724 ;  Ktllebrew  v.  Murray, 
IBl  Ky.  84S,  161  8.  W.  662;  Behm-Zelher 
Co.  V.  Walker,  USe  Ey.  6,  160  &  W.  777.  49 
L.  B.  A.  (N.  S.)'6&4:  Qott  v.  Saxon.  174  Ky. 
830.  182  8.  W.  24. 

But  "mutnaU^!'  means  aomathlag  more 
than  undertakings  on  tbe  part  of  tbe  parttos 
to  ttie  contract;  It  may  mean  mutual  under- 
takings or  an  imdertaklng  on  one  side  and 
an  executed  or  supporting  consideration 
therefor  on  13ie  oth».    Becognlzlng  this 
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ptintdvie,  teoKdeiwa  m  it  has  twoi  to  meet 
tfae  ezigencfea.  ^  modem  Ixuliieatat  it  eeona 
obvious  ttiat  ttaere  was  a  oonslderatliu  for 
tke  :promim  oft  tbe  part  of  appellant,  "to 
give  tbe  party  of  tlie  aeoond  part,  tvdve 
wells  to  drfU." 

■  Et]  It  may  be  conceded  that  appeHtes 
v«re  not  (rt)Uged  to  drill  twelve  weUa  im- 
der  tbe  contract,  or  to  place  two  drlUa  on 
tlie  Oliver  leas^  bat  appellant  agreed  tHat 
if  tliey  would  place  two  drills  on  tbe  lease. 
It  would  give  to  tbem  die  right  ot  XKivllege 
of  diUllng  twelve  walls,  on  tiie  conditi<»u 
and  terms  mentioned  in  tbe  contract  of  May 
3l«  1910.  The  pladng  of  the  two  dr111»-^ot 
the  work  of  drilllng-Hras  the  otmstdemtion 
for  tbe  promise,  and  after  the  drills  were 
placed  the  consideration  became  an  executed 
ona.  It  suppOTted  tbe  inomlse  compllanee 
with  which,  according  to  the  terms  ot  the 
contract  of  May  21,  1019,  appellees  had  the 
rlgbt  to  exact.  We  conclude  therefore  that 
tbe  contract  was  not  lacking  in  mtttoaUty, 
but  thoe  was  a  sufficient  suppoiting  con- 
aideratlon  for  the  promise  on  the  part  of 
appellant,  fw  the  laeadi  ot  which  it  was 
Uable  In  damages. 

[II  Nor  was  time  a  d^dt  ot  neesssary 
evidence  to  take  tbe  case  to  tbe  Jury  on  the 
alleged  breach  of  the  contract  While  there 
was  some  evidence  tending  to  show  that  tbe 
contract  waa  mutaally  abandoned,  attw . 
drilling  nine  wells,  ,  there  was  other  evidence 
diowii^;  that  appellant  refoaed  to  penult 
aivellees  to  drill  the  three  remaining  wdls 
or  farther  to  perform  their  part  of  £be  ctmr 
tract,  and  that  evidence  was  saffidenc  u> 
take  the  case  to  the  Jury  under  all  of  the 
facts  and  drcumstances  shown  to  exist  It 
was  therefore  proper  to  overrule  the  moUons 
tor  a  peremptory  Instruction. 

[41  Considering  the  instrucUons  given.  It 
Is  to  be  obswved  that  thereunder  the  Jury 
were  auttioriaed  to  find  tor  appellees  such 
sum  In  damages  as  tiiey  might  believe  from 
the  evidence  would  fairly  represent  tbe  rea- 
sonable profits  that  appellees  would  have 
made,  had  they  been  permitted  to  drill  tbe 
three  remaining  weUa,  and  such  further 
sum,  if  any,  as  the  Jury  mlgut  t)elieve  repre- 
sented expenses  for  labor  incurred  by  the  ap- 
pellee^ not  exceeding  the  sum  of  $£40,  during 
t^B  delay  in  operations,  caused  by  the  fail- 
ure of  appellant  to  Indicate  a  location  for 
drilling,  before  the  date  that  appellant  noti- 
fied appellees  of  its  decision  not  to  drill  tbe 
other  wells.  On  this  phase  of  Uie  case  the 
jury  were  Instructed: 

"It  the  jury  believe  from  the  evidence  that 
defendant  refused  to  permit  tbe  plaintiffs  to 
complete  its  contract  for  the  drilling  of  the 
last  three  weUa  nndev  the  contract  introduced 
in  evidence,  and  that  plaintiffs  have  been  dam- 
aged thereby,  the;  will  find  for  plainUffs  eucb 
a  snm  as  they  may  believe  from  the  evidence 
will  fairly  represent  the  reasonable  net  profit 
'  which  they  may  believe  from  the  evidence 


plaintiffs  woald  have  made,  not  to  exceed  tlie 
sam  of  980l»  for  edcfa  well,  or:f0,4«k$  and  if 
tbe  jury  believe  forthe*  from  the  evidence  that 
just  prior  to  the  time  when  it  Is  alleged  de- 
fendant refused  to  permit  plaintiff  to  drill  u 
above  outlined,  plaintiffs  were  delayed  bj  a  fail- 
ure of  defendants  to  indicate  a  location,  and 
before  sneh  refusal  had  been  made  known  to 
plaintiffs,  and  that  plamtUEs  were  compelled 
to  keep  tts  hands  Onder  employment,  in  order 
to  prevent  them  from  taking  employment  else- 
where, tliey  will  find  for  plaintiffs  tbe  damages, 
if  any,  whi<^  they  mu  believe  they  have  sus- 
tained not  to  exceed  |30  a  dhy  for  18  days,  or 
$040,  and  unless  they  so  believe  they  will  find 
for  defendant  as  to  this  latter  item." 

This  instruction  was  erroneous.  The  salt 
was  based  on  tbe  undated  contract,  the 
terms  of  tbe  work  tii»eunder  belnff  con- 
trolled by  the  contract  ot  May  21, 1918.  Un- 
der that  contract  aj^^ant  bonnd  Itself  to 
pay  appdlees  the  sum  of  f25  fbr  each  12 
working  hours,  during' any  delay,  "earned  by 
not  having  water  or  fuel  ot  casinc  on  hand 
when  needed."  This  repreemfcad  liquidated 
damages  tor  dela^  brau^t  about  br  ap- 
pellant on  account  of  failure  to  have  wato-. 
fuel,  or  casing  on  band.  That  part  of  the 
lQ8trueti<m  which  pemlitted  recovery  for 
delays  caused  by  ftdlnre  to  Indicate  a  loca- 
tion for  drilling  could  not  have  been  based 
OB  tbe  provlBi<m  in  question,  but  must  have 
been  predicated  on  the  theory  that  tbe  faU- 
UT«  to  designate  a  locattfm  was  a  Ineadi  of 
the  oon  tract,  and  by  reaaon  th»aot  appellees 
were  entitled  to  recover  sudti  danugea  as 
ensued  ther^rom.  The  principle  la  sound, 
but  It  la  not  aivUcalOe  to  tbe  facte  In  ttils 
case. 

Neither  the  original  contract  nor  tbe  mem- 
orandum agreement  stipulated  that  the  drill- 
ing should  be  ^one  in  any  BpectOeiL  time  or 
that  It  should  be  continuoua.  In  the  absence 
of  such  stipulatton,  the  pertbnnanoe  of  the 
obligations  tha«nnder,  without  UBcenaonahite 
d^aya,  is  to  be  considered  timely,  and  under 
the  tacts  ahown  to  exist  in  this  case  it  can- 
not ba  said  that  tbae  waa  si^  a  delay  la 
indicating  a  location,  before  the  date  of  the 
refusal  to  permit  appellees  to  finldi  tbe  wotk. 
as  amounted  to  a  breach  of  tbe  contract  or 
created  a  right  of  action  for  damages.  Ac- 
cordingly, it  was  not  proper  to  aubmlt  that 
element  (Hf  damages  to  tbe  Jury,  and  it  was 
prejadtdal  because  unwarranted  and  on- 
ceivably  Included  In  the  vwdlct  that  was 
rendered. 

As  It  will  be  necessary  to  have  anoQier 
trial  of  the  case,  we  refrain  tnnn  passing  on 
the  question  of  whether  the  verdict  was 
flagrantly  against  tbe  evidence;  but  (be 
Judgment  Is  reversed  sol^  on  tbe  ground 
that  the  instructions,  whidi  were  otherwise 
correct  Improperly  subgiltted  to  the  Jury  an 
element  of  damages  not  authorized  under 
the  eridence. 

Whereforo  the  Judgment  is  reversed  for 
proceedings  not  inconsistent  herewith. 
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•    ^SPER  «t      V.  COMPTON  at  al. 

(Court  o2  Appeals  of  Kentacltr.   Jan.  2T. 

1922.) 

Daeda  «s>2ll(4)— Will*  «=>IM(0— Flidlna 
of  M  andaa  Mtaeaoa  hald  JastMled. 

In  an  action  to  set  aside  ft  deed  and  m 
•HI,  a  finding  tbat  no  nndne  SaflueBce  waa  ezer> 
daed  held  jastified  by  the  eTidwce. 

Appeal  from  Clrcirft  Court,  Pulaski 
Countjr. 

Action  H.  T,  Jasper  and  othen  against 
Loaetta  Compton  and  others.  Judgment  for 
defendants,  and  plaintiffs  appaaL  ■  Affirmed. 

XL  T.  Wesley,  at  Somerset,  for  an>eUant 
J.  w;  Colyar  and  W.  M.  Catron,  both  of 

Somerset,  for  appellees. 

TUHNEBy  G.  In  1918  Tyler  Jasper  died 
a  resident  of  Polaaki  county,  aged  73  years. 
In  Ids  early  manhood  he  had  married,  and 
Uved  most  of  hla  Ufe  at  MlntonvlIIe,  in  Cas- 
ey  count}'.  He  and  his  ^t  wife  had  five 
children,  all  of  whom  were  grown  and  had 
left  the  parental  home  prior  to  their  moth- 
er's death  In  1904.  In  a  modest  way  be  bad 
hew  praqtWHis,  and,  as  be  daimed.  had 
iMlpedr  ea«di  of  bis  ddldran  in  tbs  estabUata- 
ment  of  a  home. 

-  Sbortly  After  the  death  of.  Ids  first  wtftt 
<hie  of  his  (fUldren  w«it  to  ihe  old  home  and 
lived  with  him  tor  about  a  year,  and  then 
moved  away,  and  thereafter  he  lived  alone 
for  about  a  year  when  he  married,  the  Wid- 
ow Oombeat  a  woman  past  BO  years  ct  age, 
He  at  fhi  time  being  about  00.  ffls  AUdren 
were  opposed  to  his  marrying  the  second 
flme,  and  at  least  part  of  them  thereafter 
resented'  It  rather  pointedly,  out  of  which 
grew  aome  considerable  frlctlcm  b^e«i  the 
stf]Hnotber  and  part  of  the  <3iildrea,  In  wbldi 
bad  feeling  the  father  and  husband  Inevita- 
bly became  tiltlmat^  involvea.  NatvraDy, 
under-  swA  conditloiH,  bis  attttade  toward 
tfnd  Intereonrse  with  Ms  dilldren  miderwent 
a ,  diange,  and,  while  on  tbe  surface  tiielr 
tdatlons  were  more  or  less  friendly,  tt  is 
apparent  fnnn  the  evidoicse  that  they  were 
at  ttw  same  time  strained.  He  was  a  eoun- 
try  storekeeper  and  postmaster  tbr  a  number 
oC  years,  and  owned  In  the  nelghbcnrhood  a 
small.tmct  or  two  of  land  of  no  great  value. 

These  nnpleasant  relations  between  him 
and  hla  wife  and  some  of  hla  children  con- 
tinued from  the  date  of  the  marriage  in 
1900  until  1013,  at  which  time  he-  executed 
a  wilt,  by  the  terms  of  whldi  be  gave  to  his 
irlfa  12  shsres  of  bank  stock,  all  of  hfs 
household  and  kitchen  fomlture,  one  horse 
and  buggy  If  on  hand  at  his  death,  and  In 
addition  gave  her  for  her  life,  or  as  long  as 
she  remained  single,  the  use  and  benefit  of 
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all  of  his  lands,  tmt  made  no  dIsiwBltion  of 
the  remainder  Intwest  fn  his  lands.  Some 
time  thereafter  he  sold  part  of  his  lands  and 
sold  hla  store  to  one  of  his  sons,  but  the  rec- 
ord does  not  satisfactorily  dlsdose  what  be- 
came of  the  proceeds  of  these  sales,  and  does 
not  show  with  any  degree  of  certainty  wheth,- 
er  or  not  he  waa  at  tliat  time  In  debt  to  any 
great  extent. 

In  1916  it  Is  disclosed  in  the  evidence  that 
he  made  up  his  mind  to  sell  all  of  his  prop- 
erty at  ItflntonvlUe  and  remove  some  20 
miles  away  to  a  point  In  Pulaski  county  lu 
ordCT  to  avoid  and  get. away  from  as  far  aa 
possible  tbe  unpleasantness  growing  ont  of 
the  friction  that  had  arisen  between  him  and 
his  wife  and  his  children.  Accordingly  he 
did  sell  the  MlntonvlIIe  property,  and  bought 
a  small  iriQCe  of  about  7  acres  to  Pulaski 
county,  Bpon  which  he  erected  a  comfortable 
home,  and  bad  the  same  deeded  to  his  wife. 
The  seooBd  wife  lived  oUy  about  a  year 
after  tbey  moved  to  Pulaski  county,  and  died 
then  In  IttLT,  and  be  too  contlnQed  to  Uve 
them,  and  died  In  the  year  101&  . 

In  October,  1018,  his  four  survMiw  diU- 
dren  and  the  child  of  one  of  hla  deceased 
sona  Instltnted  this  equitable  action  In  tbe 
Pulaski  drcult  court  wherein  they  first  only 
sought  to  set  aside  the  deed  made  to  his 
second  wife  to  the  Pnlaskl  county  property, 
upon  the  sole  ground  that  she  had  procured 
him  to  have  the  same  done  by  her  nndue  in-] 
flumce.  Thereafter,  however,  in  the  same 
action  an  amendment  was  filed  seeking  also 
to  set  aside  his  will  made  in  1013,  ui>on  the 
same  grounds,  although  .his  will  had  there- 
tofore been  prabsted  in  the  Pulaski  county 
court 

The  answer  is  only  a  traverse,  there  being 
no,q.ueatloo  raised  or  made  either  In  tbe  trial 
oonit  or  this  court  as  to  the  progpriety  of  im*, 
[leaching  or  setting  aside  in  an  cqnltaUe  ae* 
tion  a^  probated  will  upon  audi  a  ground. 

The' trial  court  ^pon  a  final  sabmiaafcsi.^ 
missed  the  petition  ot  the.  plaintiffs,  and  ad- 
judged the  will  to  be  the  last  will  and  tes- 
tament ot  Tylw  Jasper,  and  Quieted  title  of 
his  second  wife's  devisees  to  the  lot  of  land 
In  question,  and  the  plaintiflls  have  appealed. 
The  pleadings  do  not  charge  mental  incapac- 
ity, and  the  evidence  shows  he  was  of  eonnd 
mind  and  not  easily  Influenced. 

The  question  presented  is  purely  one  of 
fact,  and  there  Is  no  tangible  evidence  In 
tbe  reoord  of  any  act  or  condaet  of  tha  sec- 
ond wife  Eiiowing  rtie  enardsed  any  lii^>rop- 
er  Influence  upon  her  husband  either  in  the 
execution  of  tbe  will  or  of  the  deed  in  ques- 
tion. The  most  that  can  be  said  Is  that  she, 
being  his  wife,  and  Intimately  associated 
with  him  In  that  relation,  had  the  opportu- 
nity to  have  attempted  to  exerdse  such  In- 
fluence, but.  so  far  as  tbe  evidence  goes,  the 
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only  Influence  she  actually  exerdHcd  grew 
oat  of  and  came  from  ber  ktnd,  consider- 
Ate,  and  wifely  treatiBent  ot  him  during 
their  marriage.  l%e  evldenoa  utiafactiwUy 
ahows  that  she  was  a  model  wife  for  per- 
sons In  tb^r  station;  that  she  did  most,  if 
not  all,  of  the  hoosework,  and  often,  when 
he  was  not  well,  did  rougher  jobs  than  are 
■ordinarily  to  be  expected  of  a  woman  in 
order  that  he  would  not  have  them  to  do. 
'  The  chief  complaint  of  appellants  is  that, 
after  Tyler  Jasper's  marriage  to  his  se«md 
wife,  his  attitude  on  m<»al  questions  diang- 
ed;  tbat  before  such  marriage  he  was  an 
ardent  temperance  advocate,  and  made  tem- 
perance speeches,  and  that  before  that  time 
he  was  a  regular  and  consistent  attendant 
upon  church  and  Sunday  sdiool,  but  thot 
thereafter  his  attitude  upon  thne  moral 
qn<SBtiDna  changed,  and  be  betame,  under  her 
influence,  a  omsnmer  of  Intoxicating  liquors, 
and  did  not  attend  his  church  and  Sunday 
school  as  r^nlarly  as  he  bad  theretofore 
done.  The  evidence,  however,  for  defood- 
anta  shows  tbat  In  the  latter  yean  of  his 
life,  dmliv  bta  second  marriage,  hla  bulth 
at  times  was  by  no  Beau  good,  and  be 
suffered  from  asthma  and  kindred  com- 
plaints, and  tbat  hla  wife  did  generally  keep 
In  the.  home  a  little  whisky,  and  be  used  it  in 
a  moderate  way  to  alleviate  bis  aaStvrlasa. 
The  evidwce  further  shows  that  during 
those  latter  years  there  was  mudi  of  the 
time  when,  even  if  he  was  phydcally  able 
to  go  to  cbur(^  ami  Sunday  school,  he  did 
not  feel  quite  equal  to  it,  but  that  he  went 
whenever  his  health  would  justify  it 

Without  going  into  the  evidence  further, 
It  la  snfilcient  to  say  tbat  it  fully  justifies 
the  finding  Of  fact  by  the  chancellor  that  no 
undue  influmce  was  exerdsed,  and  surely. 
In  the  light  of  the  kind  and  considerate 
treatment  which  he  received  from  his  second 
wife  in  bis  declining  years,  it  cannot  be  re- 
garded as  unjust  or  unnatural  that  he  Aonld 
have  made  ample  provision  Cor  ha, 

Judgment  affirmed. 


CA8GBIER  it  al.  V.  CASEBlEa 

(Court  of  Appeals  of  Kentucky.   Dec.  16,  ld21. 
Rehearing  Denied  Feb.  7,  1922.) 

I.  iQsase  persons  «=»7I— Sato  of  real  proper- 
tjf  aot  ordered  aaloas  ladlstsastfely  awes- 
sanr. 

The  committee  of  on  imbeeile  person  may, 
under  St.  |  21W>.  have  a  sole  of  his  ward's 
real  property  for  tbe  parmeot  ot  his  dtbtM 
or  tbe  mamtenance  of  such  person  and  his 
family,  if  there  is  not  enougb  personal  estate 
or  income  to  support  hitn  aud  it  is  indispen- 
sably necessary  to  sell  real  proper^  for  such 


purpose;  bat,  where  it  Is  not  shown  that  the 
sale  ts  indiapensaUy  necessary,  it  wHl  net  be 

ordered. 

2.  latase  psrteas  ^^3— Costrast  made  be- 
for*  laqaest  set  vel4  but  oaly  vaidafeia. 

A  contract  by  an  aged  man  with  anetlier 
for  tbe  suppwt  «f  himself  and  Us  wife,  for 
ressonaNe  compensation  to  be  fixed  by  tJic 
court  after  their  death,  was  not  void,  hot  oidy 
voidable,  tbough  on  inanest  to  deteimine  Us 
mental  condition  was  hdd  soon  aftarwaids, 
and  It  was  found  that  he  was  imbecile  and 
needed  a  committee;  the  evidence  not  bting 
convincing  tli«t  his  mental  condition  iDcnpae- 
itated  him  to  enter  into  such  arrangement. 

3.  lisane  persons  «»73— Advaatafseas  cei< 
tract  not  snbjeet  to  reseisaisa  er  avoMasee. 

The  committee  for  an  insane  person  may 
avoid  his  ward's  contract,  if  it  be  to  the  dts- 
1  advantage  of  tbe  ward;  but,  It  the  contraet  be 
'  one  which  a  conrt  of  equity  regards  se  advan- 
I  tageons  and  of  lasting  benefit  to  the  ward, 
I  no  resclasion  or  avoidance  of  the  contraet  win 
I  be  decreed. 

4.  lasaae  parsoat  «=>54.  73— Costraet  for  core 
asd  support  hsld  advantageous  and  perfonn- 
anee  Improperly  prevented  by  eomnittee. 

A  contract  by  one  to  care  for  and  support 
an  aged  man  and  bis  wife,  wbose  entive  es- 
tate did  not  exceed  $2,000  in  valae.  tor  tbe 
remainder  of  their  Uvea,  for  a  rea«<Miable  com- 
pensation to  be  fonnd  by  tho  court  and  poM 
out  of  tbe  estate  after  their  deatfaa,  was  ad- 
vantageous and  reasonable;  and  a  committee 
appointed  for  the  man  should  have  c<Hitinued 
such  arrangement.  Instead  of  contracting  witk 
tbe  man's  daughter  to  care  for  bim  alone  for  a 
coQBlderatlon  of  f400  a  year,  there^  aqmrat- 
ing  the  man  and  wife. 

5.  Issaae  persona  ^»6S— Jsdflnent  for  eoa- 
mlttee  against  ward's  grantee  held  erroasoas. 

Where  a  wife's  parents  conveyed  land  to 
tbe  husband  In  consideration  of  their  care  and 
support  as  long  as  they  lived,  and  after  the  fa- 
ther's death  tbe  husband  and  wife  were  no- 
able  to  care  for  tJie  mother  and  conveyed  tbe 
land  to  a  third  person,  who  offered  to  care  for 
and  support  Uie  mother,  the  mother  was  tbe 
only  person  in  a  position  Co  complain  of  such 
transfer  of  the  land  and  of  her  borne  to  the 
home  of  tbe  third  person;  and  it  waa  error, 
in  on  action  to  which  she  was  not  party,  to 
render  judgment  In  favor  of  the  husband's  com- 
mittee for  tbe  value  of  an  undivided  one-half 
interest  in  -sucb  land. 

6.  Insane  parsons  ^=965— Con  mlttee  act  ea- 
titled  to  recover  value  of  personal  proper^ 
left  with  third  person  with  whom  ward's  wHs 
lived. 

Where  the  committee  appointed  for  an  aged 
man  removed  him  from  the  home  of  a  third  per- 
son with  whom  he  and  wife  bad  gone  to  live, 
but  at  the  request  of  the  wife  left  honadieU 
belongingB,  ddekmie,  and  personal  property 
which  they  bad  taken  with  them  to  the  bone 
of  such  t^rd  person,  the  committee  was  not 
entitled  to  judgment  against  the  third  person 
for  tbe  value  thereof;  the  wife  being  e&titlHl 
to  reasonable  support  out  of  tbe  husband's  es- 
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tate,  especially  as  ahe  probably  owned  part  of 

tbe  property. 

7.  Hatband  aid  wife  4s>l26(l)— Wlf*  hald  to 
hava  laterest  la  lAlokMS  raited  by  her  labor. 

A  wife  who  worked  and  raised  diickena 
while  living  with  her  hoBband  on  Ua  home- 
atead  had  an  interest  therein. 

8.  Iiaaae  peraaas  «b7I— Sale  af  laad  tar  Mt- 
aart  Held  aaaeoassary. 

Where  jtrior  to  the  appointment  a  com- 
mittee for  an  aged  man  he  and  hia  wife  had 
contracted  with  a  third  person  to  care  for  end 
support  Uiem  during  their  Uvea-,  for  a  reason- 
able compensation  to  be  fixed  by  tbe  court  and 
paid  oat  of  the  huaband'a  estate  after  their 
deaths,  a  aale  of  the  hmlHUid'a  real  estate 
Bhoold  not  have  been  ordered. 

Apoeal  turn  Circalt  Court,  Mnhlenbniv 
County. 

Suit  by  B.  A.  Cftsebter,  ooaamittee  of  Jamea 
W.  Oaaebier*  agalnat  BUsabetb  £.  Gaaebler 
and  anottar.  From  a  jodgmeot  In  faToi  of 
plaintiff,  deCendanta  appeaL  Borarted. 

Belchar  *  Belcher,  of  OreenTllle,  for  ap> 
peUanta. 

T.  O.  JoDea,  of  GreoiTiUe^  for  appellee. 

SAMPSON,  J.  Thla  acttoa  was  commenc- 
ed in  tbe  UuHIaiibDrg  drcntt'  court  br  B. 
A.  OaaeUer,  cominlttea  fm  hla  ^^ed  and  In- 
flnn  father,  Jamea  W.  Oaaebier,  to  obtain  a 
aale  of  certain  lands  bekngli^  to  James  W. 
CaseUer,  tbe  «aneellatleb  of  a  certain  deed 
made  by  tbe  senior  Oasebler  and  wife  to  O. 
W.  Smith,  and  for  a  full  and  final  settle- 
ment  of  the  estate  ef  the  plaintiff's  -said 
ward.  The  JndgmeBt  of  the  court  (ranted 
practically  an  of  the  relief  son^t  by  tbe 
plalntlfl.  and  trom  thla  }vdgraent  Bllzabeth 
S.  OaeeblOT  and  Cfaarlea  W.  toltti  anieal. 

About  the  year  1888  the  first  wife  ol  James 
W.  daaebier  died,  aurvlTed  by  her  buriMQd 
and  JlTe  adult  diUdren.  The  next  year  Caae- 
Mer  married  appellant  ElUaftbetti  B.  OaseUet, 
whtdi  waa  her  aecond  matrbnonlal  voitore. 
At  that  tbne  be  was  about  66  yean  at  nge 
aud  ahe  about-  oa  Sbe  went  with  hfan  to 
live  in  bis  o)d  homestead  tm  a  farm  In  Ifuhl- 
enbnrg  county.  At  that  time  be  waa '  rea- 
BiHial^  prosperous  and  owned '  a  farm  of 
160  acrea  of  land,  on  wbldi  tbere  was  coal 
and  timber,  QUlte  a  lot  of  lire  stock,  fanning 
ImplanentB,  bonsebeld  and  Utdm  fnmltare, 
and  i^OTlidoas.  His  dilldren  were  opposed 
to  the  weddl^,  and  they  Tialted  blm  only 
at  great  Interrala  after  bla  marriage^  About 
Oie  time  ef  the  wedding  OaaeMer  suffered  a 
severe  Injury  to  bis  peraon  ttirongh  an  ao- 
<ddent,  whidi  bijury  grew  wwse  as  ttic  yean 
paeaed,  until  be  beeame  unaMe  to  uae  bla 
feet  or  legs.  Before  ids  physical  condition 
became  so  bad  tbe  father  and  mother  ef 
MnL  CawMer  came  to  live  with  the  Caseblers 
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and  brought  with  tbem  tb^  grown  daui9tter. 
This  family,  named  England,  owned  a  farm 
of  60  aores,  which  tbey  eonv^ed  to  the  Oaee- 
biers  on  craidltion  that  tbe  tetter  ahould  talce- 
care  of»  snppwt,  nonrlab.  and  clothe  the  two 
old  people  so  long  as  they  llred  and  tb» 
daughter  so  long  as  die  remained  ringle; 
ttni^and  was  drawing  a  pmdon  from  tba 
federal  goremment  of  980  per  month,  and 
this  was  devoted  to  tbe  benefit  of  tbe  entire 
family.  Sagland  soon  died,  leaving  bis  wid- 
ow and  dau^ter  wltb  the  Gaaeblera.  The 
daughter  married  ahd  moved  to  tbe  Weet* 
but  Mrs.  England  ocmtlnued  to  lite  with  tb% 
CaseUers. 

As  the  Caseblers  were  old  and  the  husband 
was  so  physically  Infirm  ae  to  be  unable  to 
wait  upon  hliaseilf  or  to  aid  in  tbe  sui^ott  ef 
tbe  family,  appellant  Smltb,  who  was  a  r^ 
ative  of  Mrs.  GaseUor,  offered  to^  and  waa 
allowed  to,  take  Hra.  IBng^and  to  his  bome 
and  support  and  care  for  taer,  for  wUch  aarr* 
icee  tbe  Caseblers  conveyed  to  Smitti  In  1014 
the  60-acre  farm  which  the  Boglands  had 
conveyed  to  tiie  Caseblers  as  aforesaid. 
Bmlth  soon  -sold  tbe  farm  ftff  $800.  Tbe 
GaeAlers  were  ttKoi  left  alone  with  but  lltOe 
means,  and  in  tbe  winter  of  191T-18  the 
weather  was  very  severe,  and  these  two  old 
people  were  unable  to  supply  themselves  with 
fuel  and  food,  and  as  a  cousequeQce  they  en- 
dured many  hardships.  They  had  sold  the 
timber  and  mineral  from  their  land,  and 
most  all  of  their  personal  property  was  gone 
and  the  proceeds  eziiausted.  Uccaslonally 
during  that  winter  some  of  their  children 
came  In  and  gave  tbaat  assistance*  but  it  la 
in  .erldenoe  tiiat  tbw  douanded  pay  for 
every  service.  Smith  visited  tliem  upon  one 
oecaaiOB  and  prepared  firewood  for  them. 
Dreading  a  reoccuranoe  ef  the  hardships  they 
had  endured  (be  previous  winter,  tbe  Oase- 
Mers,  In  September,  1818,  requeated  ttwSx 
children  to  make  arrangements  to  take  care 
of  them  tbe  eoming  winter,  and  the  cbildra 
had  a  meettaig  In  Om  old  homestead,  where 
matters  were  talked  over  and  a  tentative 
arrangement  was  entered  Into,  whereby 
Klmmel.  a  daughter  of  GaseMor.  waa  to  re- 
receive  tbe  frtd  folks  Into  her  bome  and  take 
care  of  tbem,  for  wbicb  sbO'  waa  to  have 
compensation.  Before  ahe  coUld  receive  tbe 
old  folks  It  was  necessary  to  build  anolbw 
room  to  her  house,  or  to  make  cconfiortatale  a 
room  alrea^  tbere,  so  Ibe  matter  ot  moving 
tbe  Casebiera  was  defmed. 

Soon  after  tbie  meeting  Hra.  GaseMer  sent 
a  letter  to  appellant  Smith,  reqnestUv  him  to 
come  to  her  bouse  and  dig  tbe  potatoes.  On 
his  antral  negotlatiflfis  were  entered  Into  be- 
tween Kmltb  and  tbe  old  people  whcareby 
Smith  agreed  to  take  the  Gaaebiera  to  hla 
bome,  sojvor^  nonrlsh,  and  take  care  of 
tbem  tbe  balance  of  tbetr  lives,  In  consider- 
ation of  reasonable  compensation  for  sodi 
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services  to  be  poU  to  bim  after  tbe  deatb 
ot  the  Caaeblen  out  of  Ibeir  estate,  which 
consisted  of  the  land,  a  cow,  mule,  boose- 
•  hold  goods,  and  provisions  on  hand.  As  soon 
<as  this  arrang^ent  was  ent»ed  into,  Smith 
transported  the  old  folks  from  their  borne 
to  bis  home  about  10  miles  away.  With  them 
he  carried  tb^r  personal  belonging  house- 
hold goods,  the  cow,  and  aboat  100  chickens. 
The  Caaeblers  were  apparently  content  at  the 
borne  of  Smith,  but  the  sons  and  daughtw 
of  Gasebier  were  not  satlsQed  with  the  ar- 
rangement On  June  16,  1919,  they  caused 
an  Inquest  to  be  held  in  the  Mublenbuig 
county  court  to  determine  the  mental  con- 
dition of  Cashier.  At  that  time  the  father 
was  about  85  years  of  age  and  very  feeble 
physically ;  the  old  lady  was  about  70  years 
of  age.  Gasebier  was  not  at  the  inquest, 
which  found  be  was  imbecile  and  needed  a 
ooounittee.  A  son,  B.  A.  Gasebier,  was  duly 
(U)pointed  by  the  court  aa  committee  for  his 
father,  whereupon  he  immediately  entered 
flnto  an  arraugem^t  with  his  sister  Mrs. 
Kimmel  to  take  charge  of  the  old  folks  and 
care  for  the  old  man.  It  being  supposed  that 
the  old  lady  was  aide  to  earn  her  support, 
for  a  consideration  of  ¥400  per  jrear.  He 
either  went  or  sent  to  Smith's  to  carry  the 
old  folKs  to  the  Kimmel  borne,  but  Mrs.  Case- 
bier  refused  to  go.  The  old  man  was  taken, 
as  was  his  trunk  and  some  of  his  personal 
belongings.  The  other  personal  property  was 
left  at  Smith's,  because  Mrs.  Gasebier  re- 
quested it.  Since  that  time  it  appears  that 
the  old  gentleman  has  been  faring  well  at 
his  daughter's  home  and  Mrs.  Gasebier  equal- 
ly well  at  the  Smiths*. 

[1]  A  committee  of  an  Imbecile  person  may, 
»y  complying  with  section  2150,  Ky.  Statutes, 
have  a  sale  of  hia  ward's  real  property  for 
the  paymfoit  of  his  d^ts  or  for  the  mainte- 
nance of  such  perstm  and  bis  family,  if  there 
is  nc  t  OHHigh  pers<»utl  estate  or  Income  to  sup- 
port him,  and  it  is  iDdispensably  necessary 
to  sen  such  real  property  for  one  or  more  of 
the  purposes  named.  Where  it  is  not  shown 
that  the  sale  of  such  real  property  is  indls- 
pwisably  nec^sary  for  one  or  more  of  the 
purposes  named  in  the  statute  such  sale 
will  not  be  ordered  by  a  court  of  equity.  The 
facts  discheed  by  the  evidence  do  not  ap- 
pear to  watnuit  a  sale  of  the  real  estate  of 
Gasebier. 

[2]  White  the  evidence  clearly  manifests 
the  physical  Inability  of  Mr.  Gasebier  to  pro- 
vide for  and  support  himself  or  family,  the 
evidence  is  not  at  all  omvlncing  that  the 
mental  condition  of  the  old  gentleman  was 
such  as  to  incapacitate  him  to  enter  into  such 
arrangement  as  he  attempted  with  appellant 
Smith.  The  contract  with  Smith,  If  one  there 
was,  cannot  be  said  to  be  void,  but  only  void- 
able. The  contract  of  an  Imbecile  has  never 
been  h^d  by  this  coui-t  to  be  absolutely  void, 
l»ut  opiy  voidable.  Bredcenrldge  y.  Ormsby, 
1  J.  J.  Marsh.  240, 10  Am.  Dec.  71;  Johnson 


rv.  Mitchell.  146  Ky.  SS2,  142  S.  W.  673; 
Wathena  v.  Skaggs,  161  Ey.  600.  171  S.  W. 
193;  L.  &  E.  B.  B.  T.  Napier.  160  Ky.  S79^  169 
S  .  W.  1017. 

[3]  The  committee  for  tiie  insane  person 
may  avoid  the  contract  of  his  ward  If  the 
contract  be  one  to  the  disadvantage  of  the 
ward,  but  if  the  contract  be  one  which  a 
coort  of  equity  regards  aa  adTantageons  and 
of  lasting  b^eflt  to  tbe  ward,  no  resdadon 
or  avoidance  of  tbe  contract  will  be  decreed, 
if  It  is  otherwise  enforceaUe. 

[4]  If  the  Casebiers  entered  Into  an  ar- 
rangement with  Smith  whereby  Smith  was 
to  take  them  to  his  bom^  support,  nonrisii, 
feed,  clothe,  and  take  care  of  them  tor  tbe 
remainder  of  their  lives,  for  a  reasonable 
compensation  to  be  foimd  by  a  court  and 
paid  out  of  their  estate  after  their  death, 
it  was  a  more  advantageous  contract  tha^ 
the  one  the  committee  has  made  for  theoL 
This  would  not  be  true  if  It  were  not:  for  the 
fact  that  the.  entertainment  and  care  for- 
nished  by  Smitii  to  the  old  people  l!or  the 
several  months  they  remained  with  him  was 
satisfactory  to  them  and,  as  far  as  we  can 
learn  from  the  evidence,  was  all  0iat  could 
have  been  reasonably  expected  by  any 
thoughtful  person.  While  Smith  may  be  a 
poor  man  and  may  find  binis^  unable  to 
carry  out  the  coutract,  he  cannot  odlact  for 
aerrices  performed  until  after  the  services 
are  rendered,  and  then  only  a  reasonable  snm 
to  be  paid  out  of  the  estate.  As  It  la  admit 
ted  that  the  entire  estete  of  fbe  Casebiers 
does  not  exceed  $2,000  In  ralne,  a  brief  math- 
ematical calculation  will  dlsdose  that,  at 
the  cost  of  9400  per  year  for  the  entertain- 
ment of  one  of  them,  theb:  entire  estate  will 
be  exhausted  very  soon.  It  is  said,  how- 
ever. In  brief  of  coonsd  for  appellee  that 
the  old  folks  will  be  taken  care  of,  after  their 
estate  Is  exhausted,  withont  pay.  This  state- 
ment doea  not  carry  conviction.  In  the  face 
of  the  evidence  showing  that  for  every  serv< 
ice  performed  by  tbe  cbUdren  for  the  par- 
ents compmsatlon  was  demanded,  and  that 
no  one  of  them  would  teke  the  old  ffriks  into 
his  home  and  care  for  them,  or  go  to  their 
home  and  provide  for  them,  without  promise 
of  fair  compensation. 

Uf  course,  appellant  Smith  was  expecting 
compensation,  and  he  had  a  right  to,  but  be, 
according  to  his  version  of  the  contract,  was 
not  entitled  to,  and  could  not.  collect  from 
the  old  folks  any  part  of  hia  promised  re- 
muneration nntU  he  had  first  performed  his 
contract  by  teklng  care  of  the  old  people 
throughout  their  entire  lives,  and  then  only 
could  he  rec^ve  such  compensation  as  a 
court,  after  hearing  the  facts,  might  deter- 
mine was  reasonable,  wblch  sum  was  to  be 
paid  out  of  the  estate  of  tbe  old  folks.  Xhis 
was  a  most  eqniteble  and  reasonatde  etw- 
tcact  so  far  as  the  Caaeblers  were  concerned, 
but  rather  burdensune^  as  it  aiq;ieara  to  tbe 
court,  tot  appeUant  Smith;  for  tbe  old  flolks, 
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or  one  of  tidan,  mar  Uve  MTAral  years,  in 
which  event  his  undertaking  would  not  be  a 
profltable  one  to  h^m  in  a  financial  way. 
Willie  ai^Uant  Smith  was  not  a  competent 
witness  as  against  Casebier,  who  was  ad- 
Judged  an  imbecUe,  the  apj^ellant  Elizabeth 
B.  Oas^er  Is  a  eompet^t  witness.  Her 
testimony  is  so  fair  and  free  from  htas  that 
it  carries  conviction.  The  best  Interest  of 
the  old  people  Is  the  sole  consideration — 
the  only  thing  that  concerns  this  court  In 
this  litigation.  They  are  entitled  to  care  and 
attention  to  the  end  of  their  days,  and  aa 
Smith  undertook  to  furnish  this  and  to  take 
pay  from  their  estate,  thus  preventing  them 
becoming  a  charge  upon  their  family  and 
their  community,  It  was  a  most  advantageous 
arrangement  for  them.  The  committee 
efaould  have  continued  it  Moreover,  the  two 
<rfd  ptogle  should  not  have  been  separated. 

(I]  After  a  careful  examination  of  the  evi- 
dence and  a  study  of  the  briefs  of  counsel, 
we  have  reached  the  con(dnBton  that  the  trial 
court  erred  In  entering  a  Judgment  against 
l^mltb  for  9375  for  a  one-half  undivided  In- 
t»-est  In  the  farm  which  the  OaseMers  con- 
yeyed  tci  him,  in  consideration  of  his  taking 
care  of  Mrs.  England.  That  codtract  was 
also  advantageous  to  the  Casebiers.  Mr. 
Casebier  was  utterly  unable  to  provide  for 
Mrs.  England  according  to  bis  omtract  Un* 
den*  such  circumstances,  Mrs.  Bngland  is  the 
only  person  In  portion  to  complain  of  the 
transfer  of  the  land  to  Smith  and  her  home 
fK>m  that  of  the  Casebtera  to  Smith's,  and 
she  Is  not  a  party  to  this  action. 

[I,  7]  Nor  should  the  court  have  entered  a 
jodigmeat  against  Smith  for  the  value  of 


the  personal  property  which  was  left  at  bis 
home  on  the  request  of  Mrs.  Casebier.  Part 
of  this,  no  doubt,  was  her  iH'operty,  because 
when  she  married  Casebier  it  appears  that 
she  had .  hous^oid  belongings  of  her  own. 
No  doubt,  she  had  worked  and  raised  the 
chickens  with  whidi  they  cfaa^  Smith.  If 
she  did,  she  had  an  Interest  In  them.  At  any 
rate,  she  was  entitled  to  reasonable  support 
out  of  the  estate  of  her  husband  so  long 
as  he  lives  and  to  dower  In  his  lands  after 
his  death. 

[t]  Ho  iuAgment  should  have  been  entered 
directing  a  sale  of  the  Casebier  farm,  because 
Smith,  by  his  arrangement  wi'tli  Oasdtier, 
was  not  entitled  to  pay  for  his  services  or 
the  possesion  of  the  farm  nor  Its  rents,  but 
only  to  reasonable  compensation  for  the  serv- 
ices performed  by  him,  to  be  paid  out  of  the 
estate  of  the  Cas^tts  after  th^  death. 
The  committee  should  take  charge  <tf  ttw 
farm,  manage  or  rent  It  to  tite  best  advan- 
tage, and  hold  the  proceeds  as  a  part  of  Uie 
estate  of  James  W.  Gasebiiir,  oat  of  whi(^ 
Mrs.  Kinunel,  who  has  had  diarge  of  her 
father  for  some  moDtbs  ihonld  be  paid  xea- 
sonable  compensatton.  Iho  eommltOee  abonld 
take  charge  of  any  personal  property  b(»IoBg- 
Ing  to  the  Casebiers  and  wbidi  they  do  not 
need  for  their  own  personal  use,  and  pre' 
serve  it,  or  sell  it  and  preserve  the  proceeds, 
for  there  is  a  possibility  that  the  heirs  of 
Casebier,  if  the  estate  is  properly  managed, 
may  yet  ceceire  soaneU^ng  from  the  estate  of 
their  fattier. 

Judgm«it  reversed,  for  prooeedtngs  oon- 
slstent  with  this  opinion. 


Digitized  by 


Google 


970 


286  SOUTHWESTERN  BEFOBTEB 


COMMISSIONERS'  COURT  OF  LIMESTONE 
COUNTY  at  «l.  V.  GARRETT  tH  al. 
(N».  3M-35SI.) 

(C«mmiMi«n  «f  Appeals  of  Texas,  Section  B. 
Jan.  25,  1822.) 

1.  StatutM  ^»97(2)— Act  ereatiM  nat  system 
for  partlMlar  cohi^  Mtf  leeil  w  apMlal 

law. 

3p.  Laws  Seth  Leg.  (1»19)  c.  74.  to  "cre- 
ate a  more  efficient  nrnd  qretem  for  Lbneabme 
county,"  behtg  appUeable  onlr  to  tbat  part  of 
tbo  legieUtlTe  JoiledictioB  conpriMd  in  enck 
county,  la  a  local  or  ^edai  law, 

2.  Offleen         ^PuMIe  ofloe"  rteflaed. 

Public  office  is  tbe  right,  antlioritr,  and  dnty 
created  and  conferred  by  law  by  wUcb,  for  a 
ciren  period  either  fixed  by  law  or  endniing  at 
the  pleasure  of  the  creatlSK  power,  an  indirid- 
utl  is  inrested  with  some  portion  of  the  sot- 
ereifn  functions  of  the  goTemment  to  be  ex- 
ercised by  him  for  the  benefit  of  the  public. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  SerIe^  Office.} 

3.  Stmtntaa  •aiOOd)— Raai  law  for  partloila' 
oaaaty  bsM  ■MtMtHatlewU  aa  oraatlag  af- 
floe« 

Sv.  Laws  36th  Leg.  (1919)  c  74,  providing 
foi  the  election  of  citizen  members  of  boards 
-of  road  commissioners  of  Umestone  county,  and 
defined  districts  thereof,  and  conferring  on 
them,  as  a  majority,  with  the  county  auditor,  of 
each  board,  soTerelgn  powers  as  great  as  tliat 
vf  any  two  county  commissioners,  who  consti- 
tute. t(vether  with  the  county  Judge,  a  quorum 
of  the  commissioners'  court,  under  Laws  1876, 
IJ.  53,  i  12,  Tiolates  ConsL  srt.  3,  |  56,  pro- 
liibttlng  the  passage  of  local  or  special  laws 
creating  offices  or  prescribing  the  powers  and  ; 
duties  of  officers  in  counties,  cities,  towns,  etc., ; 
though   their  authority  continues  only  until  > 
roaos  proTided  for  by  bond  elections  are  com-  { 
pleted,  and  tiioa^,  at  the  time  of  the  adoption  i 
of  section  B6,  there  was  no  provision  for  any 
officers   within   a  county,   except   those  for 
counties,  dties,  towns,  etc,  as  such;  the  lim- 
itation plainly  referring  to  places  only  and  not 
to  elaaaca  of  officers. 

4.  StatutM  «s>IM(l>  Laflalatura  aaaiat  era- 
eta  officaa  by  apaoial  law  uadar  Ita  pawar  ta 
aatftariza  boad  laaaaa  la  raad  diatrtota. 

Under  Const,  art  8,  I  52,  authoriring  any 
defined  road  district  to  issue  bonds,  levy  and 
c^ect  taxes  thereon,  etc.,  as  tiie  Legislature 

may  authorize,  the  Legislature  <'annot  provide 
for  dtisen  members  of  the  board  of  road  com- 
missioners of  a  county  and  defined  diBtricts 
therein  by  special  act,  and  vest  tliem  vdth  au- 
thority contrary  to  BectioQ  ZAi.  prohibiting  the 
creation  by  special  law  of  offices  in  counties, 
dties,  towns,  etc. 

5.  Statutes  «=»IOO(l)— Usder  authority  to  pass 
looal  road  law*  without  notice.  Legislature 
may  not  create  offices  by  local  act. 

Under  Const,  art  8,  |  9,  aiitboi-iziug  the 
passage  of  local  laws  for  the  maiutenaDce  of 
public  roads  without  local  notice,  the  Legisla- 


ture may  not  create  offices  by  local  ar  qtatial 
Isw  in  riolstion  oi  art.  3,  |  66. 

e.  Caastltatleaal  law  <  i  lB  Coarta  farar  aaa- 

atttBtioaalRy. 
The  court  always  favors  tke  valklity  «t  s 
statute,  and  adopts  sudt  oonstroetion  as  wiD 
harmonize  with  the  GonstltatioD  and  eaable  tkt 
statute  to  take  effect 

7.  Coaatitatloaal  law  «»45— Caarts  aiaat  <a> 
Diara  aot  void  If  daarfy  aaosastitatioaaL 

Where  an  act  Is  dearly  unconstitutioaBl, 
no  authori^  for  its  enactment  exiatiiift  it  Is 
the  courts  duty  ta  ao  dedare. 

8.  Statatcs  <^&4( 5)— Validity  af  apaelal  raad 
law  aa  to  bond  Issues  act  affected  by  aaaae- 
sUtatlaaallty  la  craatlac  olloes. 

The  validity  of  prorisions  of  Sp.  Laws,  SSOi 
Leg.  (1919)  c.  74,  relating  to  roads  in  lime- 
stone county,  adopting  Rev.  St  1911,  tit  18,  e. 
2,  as  amended  by  Acta  1917,  e.  208,  and  Acts 
4th  Called  Sess.  85th  Leg.  (1918)  c  18^  ao- 
thoridng  bond  Issues  In  ceontieB,  political  sub- 
dtvislons,  and  deteed  diatricts  thereof,  is  not 
affected  by  ito  uncoastitstiMiality  in  providing 
fot  dtiiea  nambara  a(  the  board  af  permanent 
road  eenaiairionan. 

£rror  to  Court  of  CirU  Aweala  of  FUtti 
supreme  Judldal  District 

Suit  by  Claad  Gartett  and  others  agaiiut 
the  Commlnlaoas*  Court  of  Limestone  Coun- 
ty and  othera.  From  a  judgment  of  tba 
Court  of  Civil  Appeala  (2S0  S.  W.  1010)  r«- 
veralug  a  Judgmait  for  d^endants  and  re- 
manding the  cauBp,  dtfendanta  bring  error. 
Keversed,  and  judgment  of  trial  court  af- 
firmed. 

C.  S.  &  J.  E.  Bradley,  of  Groesbeck,  for 
plaintiffs  in  error. 

Richd.  Mays,  of  Corslcana,  and  A.  U.  Ben- 
iiolda,  of  Mexlat  for  defoidanta  In  oror. 

HAMILTON,  J.  The  Thirty-Sixth  Legis- 
lature passed,  and  the  Governor  approved  on 
March  15,  1919,  a  statute  denominated  "An 
act  to  create  a  more  efficient  road  system  for 
Limestone  county,  Texas,"  the  proTldons  of 
whidk  pertinent  to  the  issues  in  this  suit  are: 

"Sec.  4.  In  the  etent  an  election  U  hdd  and 
bonds  Toted  for  tiie  entire  county,  a  board  of 
permanent  road  commissioners  shall  be  com- 
posed of  the  county  judge,  county  auditor,  and 
the  four  commissioners,  and  in  addition  there- 
to, tliree  dtbens  to  be  selected  from  each  com- 
missioner's precinct.  The  persons  to  be  choa- 
eu  members  of  the  board  shall  be  men  of  wide 
business  experience  and  good  sound  judgment. 
They  shall  tie  nominated  by  a  majority  vote  oC 
the  property  taxpi^ring,  reaident  qualified  vot- 
ers, voting  at  Budi  dection  at  tiie  aama  time 
and  place  as  the  vote  is  taken  on  t^e  bond  issue, 
and  in  the  event  such  eleetion  is  hereafter  held 
and  bonds  voted  for  any  political  snbdivisioa 
or  defined  district  of  said  county,  the  manner 
of  nominating  and  electing  dtizen  members  of 
the  board  for  such  political  sub^vision  of  de- 
fined district  shall  be  the  ssme  as  that  jftQ- 
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Tidinf  for  the  election  of  dtizen  aemben  for 
cotinty  board  of  permanent  road  commiBrionera: 
Provided  that  no  poUtieal  sabdivision  or  de- 
fined district  shall  hare  more  than  three  dti- 
■en  menbera  on  said  board. 

"Sec  6.  And  in  the  event  any  political  sub- 
diviaioD  or  defined  district  of  said  county  has 
▼oted  for  the  issuance  of  bonds  or  an  election 
hu  been  ordered  for  the  votinr  of  the  lasn- 
ance  of  said  bonds  for  the  eonstmctlon  ot  per- 
manent roads  at  the  time  of  the  passage  of  this 
act,  there  shall  be  created  for  such  political 
sabdiTision  or  defined  district  a  body  to  be 
known  as  the  board  of  permanent  road  com- 

missioners  for    (naming  political  subdi- 

Tislon)  and  hereinafter  referred  to  as  the 
'board*  which  shall  be  constituted  and  shell  con- 
sist of  the  connty  judge  and  the  eonnty  com- 
missioner in  whose  precinct  riiid  subdlvidon  or 
defined  district  maj  be,  and  three  dtfzens  of 
■nch  snbditision  or  defined  tftetriet;  and  In  the 
CTcnt  the  same  shall  contain  all  or  any  part  of 
two  or  more  commissioners*  prec?ncts,  then  the 
commissioner  of  each  soch  precinct  sbaTl  be  a 
member  of  said  board,  and  tlie  citizen  members 
of  sncb  board  ehall  be  nominated  by  a  majority 
▼ote  of  the  resident  property  taxpaying  voters 
of  snch  political  snbdirision  or  defined  district 
at  a  special  election  to  be  held  therein  for  titnt 
purpose,  said  election  to  be  on  the  petition  of 
twenty  or  more  rerident  property  taxpaying 
Totera  of  such  political  snbdlvialon  or  defined 
district,  said  election  to  be  ordered  and  held 
under  the  general  election  taws  of  this  state 
at  a  time  and  place  or  places  to  be  designated 
in  the  order  of  election  and  the  persons  whose 
names  are  so  nominated  shall,  by  the  commis- 
sioners' conrt,  be  elected  as  the  members  of 
the  board  to  which  they  are  nominated,  and 
said  persons,  together  with  all  citizen  members 
of  boards  created  under  this  act,  shall  qualify 
taking  oath  of  office  required  by  law,  and 
flball  give  bond,  payable  to  the  county  jndge  or 
bis  successors  in  office,  (n  trust  for  the  perM- 
neot  road  fand  for  said  county,  or  said  political 
snbdirision  or  defined  district,  ttt  the-  amount 
and  condition  ae  now  prescribed'  by  law  for 
connty  commismoners  when  acting  as  road  su- 
pervisors, and  shsll  continue  to  serve  as  mem- 
here  of  said  board  until  the  roads  provided  for 
under  *ach  bond  elections  are  comideted.  In 
case  of  any  vacancy  arlsibg  in  the  dtiaen's 
membership  of  such  board,  such  vaeancyahaU 
be  filled  by  a  majority  vote  of  the  Mmaininc 
members  of  the  board. 

"Sec.  6.  The  connty  judge  shall  be  the  pre- 
siding officer  of  said  board,  and  the  members 
thereof  shall  elect  one  of  their  number  as  sec- 
retary. The  members  of  said  board  whose  sal- 
aries are  not  already  provided  for  by  law  shall 
be  paid  the  sum  of  three  dollars  each,  for  each 
day  actually  served, 

"See.  7.  The  secretary  of  the  board  shall 
keep  fun  and  acenrate  mfamtes  of  tiie  m«et- 
inga^  and  of  all  transactions  the  board  and 
all  contracts  of  the  board  shall  be  in  writing 
and  recorded  in  fnll  In  the  minutes.  Full  and 
acenrate  acconnts  of  the  permanent  rosd  funds 
shall  be  kept  in  the  finance  ledger  of  the  connty 
and  shall  show  all  moneys  received,  from  wfaora, 
and  what  source,  all  moneys  expended,  to 
whom  paid,  and  for  what  purpose.  All  war- 
rants on  said  funds  shall  be  drawn  by  the  coun- 
ty derk  aa  provided  lor  bj  lav  as  for  ethar 


county  warrants,  upon  accounts  wUdi  have 
been  duly  filed  with  saU  clerk,  and  audited  and 
allowed  by  said  board,  and  certified  by  the  clerk 
for  payment  over  the  signature  of  tiie  presid- 
ing officer  and  secretary,  and  all  provisions  of 
the  laws  of  this  state  regulating  the  auditing, 
a]H>roval  and  payments  of  accouata  against 
counties  shall  apply  herein.  *  *  •  - 

"Sec.  0.  Said  board  shall  adopt  its  own  order 
of  hnidneas,  and  shaB  fix  times  and  manur 
of  holding  Hs  regular  or  special  meetings.  8iM 
board  Shan  have  th»  oatire  and  exclnsiTa 
charge,  control  and  management  ot  all  matters 
pertaining  or  relating  to  the  laying  out  and 
constructing  of  the  permanent  roads  of  the 
county,  or  such  political  subdivision  or  defined 
district,  for  wliich  the  bond  issue  was  voted* 
The  words  'road'  or  "roads*  as  used  herete,. 
shall  be  taken  to  Indnde  and  embrace  all  righta- 
of  way,  roadbeds,  ditches,  drains,  eulverte, 
bridges,  and  other  acoessories  psrtalidiig  t» 
or  in  any  way  comprlring  any  part  «f  said  roads- 
or  highways  being  constnicted  tinder  the  pro*, 
visions  of  this  «ct  •   •  ♦ " 

Chapter  74,  Special  Iawb  of  Ttzas,  Thirty"' 
Sixth  Ijeglslatnre.  p.  286. 

miereafter  In  road  district  No.  IB,  a  ^ 
fined  district  In  Limestone  county,  sn  Sec- 
tion was  held  resultii«  in  favor  ot  the  issn- 
aaoe  ot  tbe  bmids  In  the  sum  itf  |300/XN>  to 
be  used  for  tbe  purpose  of  conatnictiiig, 
maintaining,  and  operating  macadamlied, 
graveled,  or  paved  roada,  or  In  aid  thereof 
in  that  district.  In  accordance  with  the  ^h>- 
visions  of  sections  4  and  &  of  llie  act,  above 
set  out,  three  citizens  of  tbe  district  were 
elected  aa  members  of  the  board  and  all 
qualified  as  provided  tberdn.  The  board 
thm  entered  upon  the  performance  of  Its 
functions ;  whereupon  a  controversy  arose  be- 
tween the  three  titizta  members  and  the 
county  judge  and  county  auditor,  on  tbe  cm 
hand,  and  the'  fdnr  counl^  oommlasionera, 
as  ctmmlsalODers*  court,  and  the  eUr  com- 
mission of  Groesbeck,  a  town  of  more  thau 
1,000  Inhabitants  and  less  tbao  6,000  Inhabit- 
ants, incorporated  under  the  general  laws  of 
Texas  and  sitnated  in  read  dtotrlct  No.  i&, 
on  the  other  hand,  concerning  the  streets 
along  whicb  the  fiUall  Highway  should  be 
bout  tiiroue^  <:boeebed£.  The  three  dtleen 
membors,  the  county  judge,  and  ' tbe  county 
auditor,  being  all  of  the  board  as  omstituted 
exc^t  the  county  commlssiener  in  whoee 
conmUssloner's  prednct  road  district  No.  16 
seems  to  be  located,  contended  for  one  route 
through  the  town,'  and  the  county  commis- 
sioners, as  a  commlBslimers*  court,  and  the 
city  commission  of  Groesbeck,  contended  for 
a  different  rente.  The  board  began  to  con- 
struct the  highway  through  Groesbeck  along 
tbe  route  chosen  by  It  The  four  county  com- 
missioners and  the  city  commission  of  Groes- 
beck interfered,  and  the  commissioners'  court 
took  from  tbe  board  the  whole  business  of 
constructing  tbe  highway.  The  board  of  per^^ 
manent  road  commissioners  for  road  district 
No.  16  and  two  cltleens  of  the  district  Qim 
tiled  a  petition  for  Injunction  against  the 
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court.  The  petition  alleged,  amons  many 
other  things,  that  a  majority  of  the  commis- 
sioners' court  "have  unlawfully  Interfered 
with  and  caused  operations  thereon  to  be  sus- 
pended •  •  ♦  and  are  preparing  to  arbi- 
trarily construct  the  road  through  the  town" 
along  the  streets  favored  for  Its  location  by 
the  court,  and  prayed  for  an  Injunction  re- 
straining the  court  from  ''attempting  In  any 
manner,  to  prevent  plaintiff  road  tx>ard  from 
the  discharge  of  Its  duty  and  lawful  rlgbt 
In  the  ctmstractloa  of  the  highway"  along 
the  route  chosen  by  It,  and  that  "the  court 
be  enjoined  from  using  any  of  the  m<meys 
of  the  road  district  in  paying  for  work  neces- 
sary by  its  attempt  to  change  the  location 
of  said  road  as  originally  made,"  and  that, 
"if  it  shall  be  held,  for  any  reason,  that 
defendant  court  has  the  power  to  Improve 
the  change  in  question,  «  •  •  that 
It  be  required  to  pay  for  same  out  of  county 
funds  subject  to  its  disposal,  and  not  out  of 
any  funds  owned  by  road  district  No.  16." 

Defendants  answered,  attacking  the  act  as 
b^g  in  contravention  of  section  56  of  arti- 
cle 3  of  the  state  Constitution,  providing, 
among  many  other  things,  that — 

"The  Legislatnre  shall  not,  ezeept  as  other- 
wise provided  in  this  Conatitation,  pass  any 
local  or  special  law:  *  •  • 

"Begolating  the  affairs  of  coonties*  dtiH, 
towns,  wards  or  school  districts.  *  *  * 

"Antboridnc  the  laying  out,  opening,  alter- 
ing or  maintainhig  of  roads,  highways,  streets 
oraUeys.  •  •  • 

"Creating  offices,  or  prescribing  the  powers 
and  duties  of  officers,  in  counties,  ettiea,  towns, 
dectfon  or  school  districts." 

and  that  *in  all  other  cases  where  a  goieral 
law  can  be  made  a^iUeable,  no  local  or  spe- 
cial law  shall  be  enacted"  except  "for  the 
preservation  of  the  game  and  flah  of  tlila 
state  in  certain  localities." 

The  trial  court,  aita  a  hearing,  daiied  the 
application.  FlalntUCa  appealed,  and  tbe 
Court  of  Civil  Appeals  h^d  that  the  Lime- 
stone county  special  road  law  Is  not  in  con- 
flict with  the  Constitution  of  Texas  and  la 
a  valid  mactment,  and  reversed  the  Judc- 
moit  of  the  trial  court  and  remanded  the 
eaii8&  280  8.  W.  1010.  Appellees,  plalntlOiB 
In  error,  made  ap^Ucation  for  a  writ  of 
ror.  The  writ  was  granted,  and  the  cause 
has  been  assigned  to  us  for  review. 

Was  the  act  "to  create  a  more  efSdent 
road  system  for  limestone  countsr."  above 
set  out,  a  **local  or  q)ecial  law"  In  the  sense 
In  which  these  terms  are  used  in  section  SO, 
art  3,  of  the  Constitution? 

[1]  A  local  act  is  an  act  applicable  only 
to  a  particular  part  of  the  I<«islatlve  Juris- 
diction. 88  Cyc.  986,  and  aattaoritles  there 
44ted;  Vincent  v.  State,  235  S.  W.  1084.  A 
iocal  law  Is  one  whose  operation  Is  conflned 
io  a  fixed  part  of  the  state  tnrltory.  Clark 
T.  Einley,  98  Tex.  178,  51  S.  W.  343.  The  ac:t 
UDdw  oonsidenitiaa  was  appUoable,  Iq  its 


twms,  only  to  that  particular  part.of  tbe  leg- 
islative juiisdicttoQ  of  tlie  Texas  I^^^Iatore 
comprised  wittdn  the  boundaries  of  Ume- 
Stone  county.  Its  operation  was  confined 
to  that  fixed  part  of  the  state  territory,  and 
that  it  was  a  local  or  q^al  law  la  not  open 
to  doubt. 

[1]  Did  the  act  under  coualdentlcm  create 
omcexBT 

"The  most  important  characteristic  irtu'eb  dis- 
tinguishes an  office  from  an  employment  or 
contract  la  that  the  creation  and  coaferring 
of  an  office  involves  a  delegation  to  the  in- 
dividual of  soma  of  the  sovarcign  functions 
of  government,  to  be  exercised  by  him  for  the 
benefit  of  the  public;  that  some  portion  of 
the  sovereignty  of  the  country,  either  le^ala- 
tive,  executive  or  judicial,  attaches,  for  the 
time  being,  to  be  exercised  for  the  public  bene- 
fit. *  *  *  In  diatiDguishing  between  an  office 
and  an  employment,  the  (act  that  the  powers 
in  question  are  created  and  conferred  by  law 
ia  an  important  criteritn.  Fot,  though  an 
employment  may  be  created  by  law,  it  is  not 
necessarily  so,  but  is  often,  it  not  naaaUy,  the 
creature  of  contract  A  public  oflka,  on  the 
other  band,  is  never  conferred  by  contract,  but 
finds  its  source  and  lindtations  in  aome  act 
or  expression  of  the  governmental  power. 
*  *  *  PaUic  officers  are  osually  required  by 
law  to  take  the  oath  of  office,  and  this  fact  goes 
far  in  determininr  the  character  of  the  doty. 
Bat  the  taking  of  the  oath  is  not  an  indis- 
pensable criterion,  and  the  office  may  exist 
without  it,  for,  as  has  been  aald,  the  oath  is  a 
mere  incident  and  constitutes  no  part  of  the 
office.  *  *  *  If  a  doty  be  a  conUnning  one, 
which  is  defined  by  rules  prescribed  by  the  gov- 
ernment, and  not  by  contract,  which  an  indi- 
vidual is  appointed  by  government  to  perform, 
who  enters  on  tbe  duties  pertaining  to  his  sta- 
tion without  any  contract  defining  them,  if 
those  duties  continue  thoagh  the  person  be 
changed,  it  seems  very  difficult  to  distinsuisb 
such  a  (^rge  or  employment  from  an  office 
or  the  person  who  perfonns  the  duties  from 
an  offiear.  *  *  *  At  the  same  time,  howsver. 
this  element  of  contlnnanee  cannot  be  con- 
sidered as  Indispensable,  for.  if  tiie  other  ele- 
ments are  present,  it  can  make  no  differeoce 
wbeUier  there  be  one  act  or  a  series  of  acts 
to  be  done,  whether  the  office  expires  as  soon 
as  the  one  act  is  done,  or  is  to  be  held  for 
years,  or  during  good  behavior."  Mechen  on 
Public  Officers,  SS  4  to  8. 

"ToMie  office  Is  the  right,  authority,  and 
doty  created  and  conferred  by  law  by  whidL 
for  a  ^rm  period  either  fixed  hf  law  or  en- 
duriiv  ftt  the  ^eaaure  of  the  creating  power, 
an  Individual  la  Invested  with  some  portion  of 
the  sovereign  functions  of  the  government  to  be 
exercised  by  him  for  the  benefit  of  tbe  public* 
The  correctness  of  this  definition  is  nowhere 
questioned,  so  far  as  we  know,  and  it  is  useless 
to  add  supporting  authorities."  Kimbnm^ 
V.  Bamett,  93  Tex.  310.  65  S.  W.  122. 

"A  man  is  not  the  leaa  a  puUic  officer  wbers 
.his  authority  is  confined  to  narrow  limits;  for 
it  is  the  doty  of  bis  office  and  the  nature  of 
that  doty  which  make  him  an  officer,  and  not 
the  extent  of  his  authority.**  Mechem  on  Pub- 
lic Officer^  I  Ik, 
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[1]  Tbe  dtizm  nonben  of  Oe  "boanl  <Mr 
perpumoot  to^H  commisslooerB"  provided  tor 
la  the  act  ar^  elected  by  tto  prc^rty  tax 
paj^  TOtefii  of  tbe  oouRtr  «r  dletilct. 
They,  together  with  tbe  eouaty  JndgSb  onunty 
avdltor,  and  Oia  oomMfcr  cOTrnnrtMhiaaer  or 
conjaty  owmntfwBwmra  «f  tbe  comiaUalonerfl' 
precinct  or  prednots  enbmeed  to  territory 
for  wblcb  the  election  Cor  a  band  imm  la 
lieUU  conatttttttiw  the  boavd.  "bave  tbe  entlr^ 
and  exdnsive  ebarge,  eontrol,  and  maiwg*- 
loent  oc  all  nattm  pertawng  w  xeiaaaK 
to  the  laying  oat  and  «mMrwitla«  eC  tba 
permanent  roada  of  tbe  count7i  or  sneb  po- 
litical sabdiTislon  or  dedned  dUBtriict  for 
which  the  b<Hid  Issue  was  roted*  The  wocda 
'road'  or  'roads'  ae  used"  in  tbe  aitt  "aball 
be  taken  to  include  and  onbrace  all  rights 
of  way.  roadbeds,  ditches,  drains,  cntverta, 
bridges,  and  other  accessories  pertaining  to 
or  In  any  way  comprising  any  part  of  said 
roads  or  highways  being  constructed  imder 
the  provisions  ot  this  act"  When  county 
bonds  are  voted  and  issued  for  road  purposes, 
the  board  consists  of  tbe  fire  members  of 
the  commiseAonars'  court,  tbe  county  andltor, 
and  twelve  titizen  members  elected.  "When 
bonds  are  voted  for  tbe  improvement  ol 
roads  In  a  political  snbdlvlsion  or  dehned 
district  of  the  county,  the  board  consists  of 
the  county  Judge,  county  auditor,  and  one, 
two,  thre^  m  four  county  commlsslonera  and 
three,  stx,  nine,  or  twelve  elected  dtlnen 
membtts,  according  as  tbe  political  subdi- 
vision or  defined  district  In  which  the  bonds 
are  voted  is  embraced  in  one,  two,  three,  or 
four  commissioners'  predncta,  reflectively, 
but  la  not  Inclualve  of  all  tbe  conaty.  Then 
tbe  board  to  oonqiaMd  oc  dgbfieen  iiiwibai  ii 
la  tbe  emt  of  a.  coda^  bmd  lanie  aad  oc 
eighteen  inmben,  fourteen  members,  tea 
members,  or  six  Members,  eccoriUng  as  tia 
political  subdivision  or  deibied  district  in 
wUdi  the  bond  Issue  la  voted  Is  unbraced  In 
the  territory  of  four,  three,  two,  or  one  com- 
mlaaloDer'B  prednet;  x«ipeettv«)y,  it  belngi  of 
'OOuiMb  neossaary  that,  when  sneb  rabdlvlslon 
or  ddhied  district  1»  embraced  la  tbe  four 
«omnilsslonenr  in^dnets,  a  part  of  one  or 
more  of  sudi  precincts  be  not  Included  In 
such  political  rabdivisioa  or  defined  district, 
tniat  la  to  say.  it  must  be  less  in  area  than 
tbe  whole  county-  The  number  of  cttlaen 
members  of  such  boards  would  be  twelve, 
twelve,  nine,  six,  and  three,  respecOvely,  and 
the  number  of  members  of  tbe  commissioners' 
conrt  on  such  boards,  Including  the  county 
Judge,  would  be  five,  live,  four,  three,  and 
two,  rei^ctively.  Tbe  oonn^  auditor  la  a 
constant  on  each. 

No  quorum  for  any  of  these  boards  Is  tlxed 
-either  by  the  Constitution  or  by  the  act  un- 
der consideration  or  by  any  other  statute. 

"WbcM  p  'qeoiwn  la  not  flked  1^  tbe  Gon± 
■titatlon.or:  statute  orentlng;  a  delfte^MiTe  b«dr» 


ffwmlsttng  of  a  defloitc  nnmbtr,  the  g«Beral 
role  ia  that  a  qaonua  la  a  majority  ot  all  the 
members  of  the  body."  2ft  Qre<  P>  1688;  10 
a  J.  p. 

Without  tra(^ng  the  facts  and  the  law  ap- 
plicable thraeto,  as  Just  discussed,  to  ulti- 
mate results  in  each  lnBtance>  It  is  readily 
seen  that,  even  in  tbe  Instance  in  wtuch  tbe 
ratio  of  dtiaen  members  of  the  board  to  tbe 
whole  numbw  Vnnat  Is  leaat— that  in  whldi 
tbe  political  vabdlviaioa  or  dedned  "diatrlet 
In  Vbldk  audi  bonds  are  voted  is  eminraced 
within  one  commissioner's  precinct — such 
dtlzen  membora,  with  tbe  county '  auditor, 
may  oonstttute  a  quorum  for  bnsinesa  with- 
out the  county  Judge  or  any  of  the  eommlB- 
atoners.  Much  more  might  such  citiiien 
mcaabfirs,  la  any  ot  the  other .  Instanoea  of 
bovd  voting  for  roads  referred  to  above,  c«m> 
stltnte  a  quorum  tjt  the  board.  Ko  dlsoim- 
tnation  is  made  by  the  act  or  by  any  other 
provldon  of  law  among  tbe  members  as  to 
power  or  rl^t  to  voto.  'i^er^we  ail  bave 
equal  rltfuhs  to  vote,  and  the  vote  of  any 
membw  is  potent  In  tiie  same  measure  as 
that  of  any  otbor  m»nber  in  the  exardse  of 
tbe  "entire  aad  exdualve  diBxgfii  cootroU  and 
management"  of  tbe  mattws  committed  to 
tbem  by  tbe  statste  aa  herelnbi^Ke  aet,  oul 

"The  geaetal  role  Is  that.  In  tbe  absente  «f 

an  express  .provision  to  the  contrary,  a  prop- 
osition is  carried  in  a  deliberative  b«dy  bx  a 
majority  of  the  legal  votes  cast."  29  Ogc  p. 
1689,  and  antitoritfes  there  dted. 

When  all  Bemboa  of  the  board  IntoneotPd 
in  this  oatiae  fue  proaoot  at  a  meeting  (tf 
the  board,  tbe  dtizen  meabera  thtreof;  aul 
the  county  auditor  have  tbe  power,  wbcn  act- 
ing together,  to  determine  and  omtroi  every 
act  of  the  board,  aad,  wben  tbe  dUaen  moB- 
taeaa  and  tho  ootmtr  anditor'iMdy  an  ffliiwiil, 
the  three  dtiaen  members  are  able  to  oonttol 
and  decide  by  their  votes  alone  any  of  die 
important  matters  committed  by  tbe  act  to 
the  board  that  might  ariae  at  such  meeting. 
They  are  as  much  favored  by  this  act  aa  to 
power  as  are  the  county  conuaisaloam  by 
any  statute.  Any  two  county  commlsedotiers 
togettaw  with  tbe  eotmty  Judge  ctmatitute  a 
quorum  of  the  commisslonmrtf  court,  Texas 
Laws  1870,  p.  58,  I  12.  Any  three  members 
of  the  commissioners'  court  co»stitate  a 
oonrt  PaUon  et  aL  t.  Allen  et  ai.,  HO  Tea. 
ea,  215  S.  W.  wtL  uan  any  one  doubt  that 
each  dtiaen  member  of  tbe  board  has  author- 
ity, rights,  and  dutiea  conferred  by  the  act. 
or  that  by  it  each  "is  invested  witb  a  portion 
of  the  soverlgn  functions  of  tbe  government, 
to  be  exercised  by  htm  for  the  benedt  of  tbe 
tMibUc"?  Hut,  It  is  ui^ed,  this  authority  aad 
these  rights  aad  duties  and  this  exerdae  «c 
sovereign  function  oentlniies  tat  no  gftvta 
period,  bot.mlir  "until  tbe  roads  provided  for 
undw-  fucb/tfacttona  ace  ooaipiBted."  The 
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**It  tta«  othmr  vlflmnits  are  presait.'  It  on 
Bwka  BO  llffcreBce  whether  there  be  hot  one 
Mt  er  a  urlea  itf  acts  to  be  done— whetiier 
the  otReo  exi^B  as  soon  u  tiie  mm  aetli  done, 
or  Is  to  be  held  for  jears  or  dorinf  good  be- 
barior."    Mechem  od  Pablic  Officer*,  sopra. 

"Where  an  individaal  has  been  appointed  or 
elected.  In  a  manner  prescribed  b;  law,  baa  a 
dosignatlon  or  titie  given  Um  by  law,  and  ez- 
otdsea  tunetlons  concerning  the  paMic,  assigned 
to  him  bj  law.  he  must  b*  regarded  a«  a  pablic 
ufficor.**  Whether  be  baa  been  eommlsaloned 
in  form  cm  make  no  differenco;  the  cwmnls- 
sioB  U  but  erlde&ce  of  title  to  the  office.  Brad- 
ford T.  JTnatieea.  8S  Oa.  882. 

*M  to  «reat«  m  nor*  emdeat  road 
wfttim  for  UnartoM  coimty*  pracrlMa  the 
BftBuer  of  etaettac  tli*  elUMB  nemben  or 
tta9  bMird  «r  pennaBOBt  tomI  conmimoBen, 
4«Bl«utw  that  mnw  m  tbe  title  of  tke  uvOy 
to  which  tb«r  *»  e*«t«l,  conftn  npott  them 
tha  anffdaa  «f  foncttooa  or  lOTeRiMit  or 
craat  Importann  to  the  pabttc,  nqiiina  oT 
thaia  the  flvtiw  of  boDda,  and  pnaoibaa  tHat 
ti»y  BbaU  take  the  *NMth  of  oOM*  nqamd 
by  law."  *rftat  tmbersblp  oa  tfte  board  ta 
an  office  and  that  the  dttsaa  mmbers  there- 
of are  oaic«M  cannot  be  reruted.  The  act 
dooa  create  omcm. 

It  Is  urged  that  at  the  ttaue  seotloB  at. 
3,  of  ttw  ConstiUutlop.  mi9  adopteil  there  vras 
no  provision  for  any  otttce  or  olDeer  under 
the  state  trtlhin  a  county  except  oOicea  and 
ottfcera  of  or  for  counties,  dtlea.  towns,  and 
election  or  school  districts  as  kuch,  and  that 
tboae  are  tbe  clasat>e  ot  omcen  and  omces 
to  which  thla  eonatttntloaal  prevision  atioam 
be  glTcn  aole  application."  and  that  since 
**ttae  dettnad  lUatrkt  coaiviied  In  Umestone 
coaatr  road  district  Ko.  id  la  not  any  one  of 
snbdlvlsleu  «lKne  eunMnited,  and  the 
foactlons  of  the  board  manbera  an  not  at 
all  comiaensarate  with  those  of  an  otteer  of 
any  of  then,"  tbe  constttntloaal  inUbRkm 
against  the  'tsreatlOD  of  emeea**  by  local  or 
spaetal  tew  doea  not  apply  to  tM  act  nnder 
voasldmtloa. 

Hertlon  fid,  art.  8.  waa  a  part  of  the  orl».  \  .-That  under  legialatiye  proTision 
laal  Ctonstttotlra  of  ivm.  mere  ta  nothing ;  auy  defined  district  •  •  •  may  isaoe  bonds 
In  tbe  tauRQace  of  that  section  soggeetlTe  i  *  *  *  and  lery  and  colleet  'aneb  taxes  to  pay 
of  a  llmltutlon  of  the  eflfwt  of  the  i«orMon  I  the  Interest  thereon  and  provide  a  sinking  fnnd 
Against  crentton  ot  otOcw  by  local  or  spei4al  I  redemption  "  Ijegi^tsre 

i«w  to  any  clnas  or  classes  of  otnees.  nor  Is  |  •"thorlae,  and  in  anefa  maimer  aa  it  may 
tborw  a  «0|t}:«9tlon  of  such  limitatloB  In  any  , 

othi^r  iwrtlun  of  the  Constitution,  'rtio  llm-  j  The  legislative  authority  th^elu  gjven  can- 
Uatlon  refara  to  places  only,  and  not  to  j  not  be  construed  to  authorize  the  creatioo 
classes  of  otttoora.  The  places  In  which  tbe  ,  of  offices  and  officers  for  any  porpoee.  Wie 
*Tcotlon  of  otttces  hy  special  or  local  law  Is  •;t>ctioa  of  the  Constitution  empowers  "any 
prohibited  are  countlea,  cities,  towns,  and 'county,  auy  political  subdlviatcxi  o£  a  coon- 
^•ctlon  and  school  districts,  it  forbids  tbe '  ty  •  '  •  or  auy  deSned  district"  to  do 
motion,  by  local  or  q;>e<<lal  act,  of  any  office  the  things  therdn  set  out  under  legislatlTe 
»  any  of  thoee  places.  Where  the  meaning  j  supervision.  T^iat  Is  to  say,  It  aathorUes 
Ma  oonstituUonai  provision  la  plain,  courts  the  Legislature  to  prescribe  the  means  for 
Mwwid  not  attempt  to  conatrue  Jt,  bat  tfioald  ;  the  exercise  of  Oie  power  tbo^  granted 
auow  iu  dear  Busanlnc  to  apply.  That  thei  to  coontlea.  etc  Ot  ooorae^  tte  I«clslatwv 
plain  meaninc  of  the  consUtutlooal  protlsloa  |had  power  to  do  an  theee  ttdnff  independ- 


Is  racta  aa  prevents  tlie 
of  any  kind  in  any  of 
tloned      local  or  medal  tanr 
futed.   Tbe  offices  of  dttaea 
board  ot  permaiMst  read 
vlded  for  in  tbe  act  eow 
Inhibition  of  the  l  onnlirBlhMl 
less  the  creation  of  sttch 
provided  by  the  l^mstitntiaB. 
.    [4]  It  U  insisted  that  aectia 
3  and  aoctlon  9,  art.  8,  of  tte  CiMBUUiUaB. 
authorize  all  iworlslons  of  tke  act  msag  a 
apedal  road  system  lor 
Section  BS;  art  3,  is  as  flallows: 

*rrhe  LeglBlature  AsO  have  no  power  to  as- 

thorice  an^  county,  dty,  towB  or  oOer  politi- 
cal con>oration  or  aobtfviaioa  aC  tte  state,  to 
lend  its  credit  or  to  grant  pobBr  Beacy  or  tWny 
of  value  1b  aid  o^  or  to,  any  imliiilnsl.  asso- 
ciation or  corporation  whataeerer,  or  to  be- 
come a  stockholder  in  such  corporation,  as- 
sociation or  company;  provided,  bawever.  that 
under  legislative  provision  any  eonntr,  an;  po- 
litical subdivision  of  a  coanty.  any  munber 
of  adfoiaing  counties,  or  any  political  mbdiri- 
alOB  of  Oe  state  or  any  defiacd  ^strict  wnr  or 
hereafter  to  be  described  and  d^Md  withb 
the  state  of  Texas,  and  whiA  may  or  may  not 
indude,  towns,  villages  or  municipal  eorpon- 
tions,  upon  a  vote  of  a  two-thirds  majority  of 
the  resident  property  taxpayers  Totins  thereon 
who  are  qusJifled  electors  of  such  district  or 
territory  to  be  affected  Oiereby.  in  addition  to 
all  other  debts,  may  Issne  bonds  or  otherwisi 
lend  its  credit  in  any  amonnt  not  to  exceed  oao- 
foarth  oi  the  assessed  valnatioB  the  red 
property  of  auqh  diatrict  or  territory,  except 
that  the  total  bonded  indebtedness  of  any  dtj 
or  town  shall  never  exceed  the  limits  imposed 
by  other  provisions  of  this  Constitution,  and 
levy  and  collect  sucb  taxes  to  pay  the  interest 
thereon  and  provide  a  sinUng  fond  for  the  re* 
demption  tltereof,  as  the  Legidatnre  may  ao- 
tborise,  and  in  such  manner  as  it  aoay  aatherise 
the  same,  for  the  following  pnrposea  to  wib 
*  *  *  (c)  The  construction,  midntenanee  asi 
operation  of  macadamised,  graveled  or  paved 
roads  and  turnpikes,  or  in  aid  thereof.** 

nils  section  provides- only: 
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ently  of  the  Mctioa,  because  it  can  do  aaj- 
mag  not  toM&Oaa  the  Gmutttatlon.  In 
the  exercise  of  that  snpervialon  the  L^l»- 
latore  could  i>reecrtbe  for  the  twoacce  of 
bonds,  for  flie  lo?y  a&d  oolleottob  of  ttxM  to 
pay  Intawt  Umwon.  and  Utt  tb»  enation 
of  a  atoklHg  fnnd  for  tb«  radamptlon  tbera- 
of,  Imt  Jbad  no  antlioHlv  to-  to  bajond  tbCBe 
8trt>leet8  and  create  by  apedal  act,  ofBces 
and.  ofilcna  and  tamat  ttaen  with  mnfbatitj 
ooatraiy  to  the  axptess  inoTlBlans  of  the 
Oonstltutlon,  aa  la  dona  In  ttae  act  nnder  co»< 
stdenitlan. 

(•]  Seetlan  IK  ast.  8.  of  the  OanatttntiflB. 
ontalBa  the  following;  lamrnace: 

"And  the  Legislature  ma;  pass  local  laws  for 
the  maiotetiance  of  pabUe  roadsi  and  Ufh* 
waya,  without  the  local  nochia  Nqufred  fof 
■pirial  «r  laosHam." 

Tbla  glvaa  the  X«vbd«tiu«  anUiwlty  no 
confer  upon  a  oonnlgr  power  to  do  •TCvyOlng 
to  which  the  taxea  raised  for  the  pnrpaaa 
may  be  lawfully  ai^ed."  Dallaa  GouUy  t. 
Plowman,  9B  Tex.  000.  »1  S.  W.  221.  It  doea 
not  authorize  the  Lei^alature,  by  ImpHcatlon 
or  otberwlae,  to  do  what  the  Constitution 
elsewhere  exswessly  forbids  the  Legislature 
to  dOk  namely,  to  create  offices,  by  local  <» 
HpetOal  act  Nor  does  any  othor  pordon  of 
the  Constitution  oi  Texas  authorise  the  Leg- 
islature, by  local  or  special  act,  to  create 
officra. 

t<>7]  As  said  by  US  in  Tlnceut  t.  State, 
supra: 

"It  is  a  weU'«8tabUsh«d  rule  that  the  court 
will  always  lean  in  favor  of  the  validity  of  a 
legislative  act;  that,  if  there  be  a  reasonable 
doubt  as  to  the  constitutionality  of  a  statute, 
die  court  will  aolve  ttie  doubt  in  favor  of  ths 
■tatnte;  that,  where  the  Legfslfitare  has  been 
left  a  discretion,  the  court  win  assama  that 
the  discretion  has  been  wisely  exercised;  that, 
where  the  construction  of  a  statute  is  doubt- 
ful, ft  will  adopt  such  construction  as  will  har- 
monize with  the  Constitution  and  enable  it  to 
taba  effect.  But,  where  It  is  dear  that  the 
legislative  act  ia  contrary  to  the  Constitution, 
BO  autiiority  for  its  enactment  existed,  and  it 
is  the  duty  of  the  court  so  to  declare.  There- 
upon the  statote  Tanistaea,  and  the  Gonsdta- 
tlon  ifferaOa." 

Section  08  of  article  3  of  the  ConstitutltHi 
specifically  declares  that  the  Legislature' 
shall  not  pass  any  local  or  special  act  "cre- 
ating ofHces"  txoept  as  otberwlae  provided 
to  this  Ccmstltotiott.  There  Is  no  other  ifro- 
Tisioa  of  the  Constitution  authorizing  the 
poasage  of  an  act  creating  the  offices,  Thece- 

Hore  the  Constitution  expressly  fortmde  the 

passage  of  such  an  act  in  so  tar  aa  it  pro- 

Ttdea  £cr  the  creation  of  a  hoard  or  twards 

of  permanent  soad  oommfaMioners,  and  all 

ttuMn  provisions  are  positive  contrary  to 

tbe  supreme  law  of  ttie  state,  and  are  there-  \  guarfian  and  bia  autet; 

flare  TOld.  1  farther  iiabaUty  thereto 

to^Aoa  KRt-MVWKB.  In  atf  Ibw-rNaaAwwl . 


[I]  None  flf  ttaofl 
adfvUiv  dupter  2 
amended  and  added 
era!  Acta  lAiT,  ai 
Acts  Fourth  Galled 
Ulatnre,  relating  to 
counties,  political  a 
districts  thereof,  1e 
ment,  nor  la  any  b 
had  under  tbe  prov 
dated  Iv  veason  of 
What  wa  have  si 
and  makes  it  ann 

other  VM>te> 

^Eberefore  we  rec 
moit  of  Aft  Gonrt 
versed,  and  tlMt  th 
cearf  be  afflnned. 

GUBmKm,  a  J. 
matded  In  the  repoi 
Appeals  Is  ad<^>ted, 
tha  Judgment  at  tb/B 


SOUTHERN  SURET 

(No.  : 

(OommlBBlioa  of  Appe 
Fab.  : 

1.  Guarrflaa  asd  wa 
gsanHas  siast  aoooa 
tor's  hands  exceiit 
die  dlllgeaes. 

When  a  new  gnt.' 
snardiaa,  be  is  requin 
estate  which  came  int 
ecessor,  except  such 
recover  after  tbe  ase 
of  Rev.  St  art  4204. 

2.  Qaardiaa  and  ward 
bask  of  fands  to  sue 
release  preceiftne  gu 

Where  a  guardian 
ed  by  another  guardii 
wherein  tbe  funds  of 
had  been  deposited,  to 
on  hie  demand,  operat 
cedinc  guardian  and  ti 
even  though  the  payme 
knowledge  or  consent. 

3.  OeanHaa  aad  ward 
sessloa  of  f  aads  by  i 
to  raleaee  pracedlai  i 

Where  a  guardian  ' 
er  appointed,  and  tbe 
were  deposited,  in  res', 
the  succeeding  guardiai 
over  the  funds  by  the 
placed  them  to  the  o 
guardian,  subject  to  hi 
them  to  remain  ta  tl 
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4.  Qaar«an  aid  ward  «s»l82<7)  —  WbBthw- 
MooMdlag  viianllaa  obUIsad  Mitral  of  faadt 
kal*  for  Jary. 

'  Where  tbe  gnanUJU  of  a  minor  bad  been 
rampred  and  anottei  gaai^lan  appotntod,  and 
the  ancceediiiK  pwrdian  broui^t  anit  on  tbe 

bond  of  the  preceding  suardian  to  recorer  the 
funds  of  tbe  minor,  tbe  bank  wberein  tbey  had 
been  deposited  beving  failed,  conflicting  evi- 
dence as  to  whether  the  Bocceeding  gaardian 
had  obtained  actual  control  and  potential  poa- 
aeasion  of  the  funds  in  tbe  bank  before  fta 
failure  Ae(d  to  require  a  snbmisaion  of  tbe  qnea- 
tion  to  tbe  Jary. 

5.  Gaardian  and  ward  <J=»182(I)— Suooeedlas 
gaardlan's  fallare  to  oompel  praoeiiag  90a rd- 
laa  to  tura  over  foads  held  no  dofoisa  la  aft* 
tloa  for  raoovary  tbaraof. 

Where  tbe  guardian  of  a  minor  waa' re- 
moved and  another  Bubstituted,  and  anch  buc- 
ce«dii)C  guardian  aaed  tbe  proTiooa  guardian 
and  hia  aorctr  for  the  reeovarr  of  funds  which 
had  been  deposited  fai  a  bank  anbseqaently 
faflin'g,  neither  the  defendant  nor  his  surety 
coold  defend  on  tbe  ground  that  the  succeeding 
gnardian  negligently  failed  to  compel  him  to 
comply  with  an  order  requiring  the  funds  in 
bank  to  be  tamed  overt  1b  view  of  Bev.  St.  art. 
4201. 

Error  to  Court  of  ClvU  Appeals  of  Second 
Supreme  Judicial  District 

AMon  b7  R.  S".  Feden.  gnanUan  of  tbe 
estate  of  Tina  KUiscm,  a  minor,  against  P. 
O'Brien  and.  the  Soutbetn  Svrety  Company. 
A  iodgmeat  for  plalatUf  was  on  tbe  i^ipeal 
of  tbe  surety  compaaj  affirmed  by  fibe  Court 
of  Civil  Appeals  <223  S.  W.  lUd)*  and  the 
surety  company  brtags  emv.  Beversed  and 
remanded  tot  a  new  trial,  as  recommoided 
by  tbe  Commlsaion  of  Appeals. 

Cappa.  Cantey,  Banger  &  Short  and  Phil- 
lips &  Trammell,  all  of  Fort  Wcwth,  fOr  plain- 
tiff in  error. 

W,  Storer,  of  Wichita  Falls,  and  McLean, 
Scott  &  McLean,  F.  M.  Bransford,  and  C.  B. 
Kinchen,  all  of  Fort  Worth,  for  defendants 
Im  error. 

GALLAOHBB,  J.  P.  aBricB  was  appotnt- 
ed  by  tbe  county  oourt  of  Tarrant  county 
gttardlan  of  the  estate  of  Tina  SlllBon,  minor. 
He  filed  a  bond  as  such  goardlan  in  tbe  nm 
ia  92,800  oa  June  S,  1913.  Tbe  Southwestern 
Sunt;  bunnaea  Ckmqiasy*  afterwards  mer- 
tad  into  tin  aoottaern  Surety  Gempany,  was 
surety  on  that  bond.-  On  tbe  same  day 
O'Brien  deposited  to  his  credit  as  guardian 
of  f^a  Blllson  about  91,000  in  the  Waggonw 
Baqk  &  Trust  Company,  whldi  was  after- 
wards consolidated  wltb  and  continued  un- 
der tbe  name  of  Fort  Worth  Savings  Bank 
A  Trust  Company.  This  deposit  constituted 
tbe  entire  estate  of  tbe  ward.  O'Brien  agreed 
with  hl«  surety  that  aald  money  should  not 
be  drawn  out  of  the  bank  except  npon  the 


slgnatnree  of  an  agent  of  the  surety  com- 
pany and  hima^.  Checks  drawn  by  O'Brien 
on  this  account  were  so  signed.  Tbe  de- 
posit was  to  remain  In  said  bank  fco-  four 
or  five  years,  and  to  bear  6  pw  cent  Interest 
per  annum,  if  It  remained  the  stipulated 
time,  and  4  pa  oent.  interest  per  If 
sooner  withdrawn. 

On  December  16, 1013,  on  apidIcatl<Hi  <rf  the 
ward,  who  bad  shortly  theretofore  attained 
tbe  age  of  14  years,  B.  F.  Pedai  was  ap- 
pointed guardian  by  the  county  court.  The 
order  of  appointment  recited  that  O'Brien 
was  disduuf^ed  and  Peden  anxdnted  In  his 
stead,  and  directed  O'Brien  to  file  a  final  ac- 
count and  turn  all  the  estate  in  his  poasea- 
sion  over  to  Peden.  Pedoi  qoalified  aa  gaard- 
ian the  aaow  day. 

Peden  testlfted  on  the  trial  that  within  a 
few  days  after  bis  ai^lntment  he  saw 
O'Brien  and  tried  to  get  him  to  file  a  report 
and  turn  over  the  money,  but  that  he  refoned 
to  do  so  and  shortly  thereafter  left  the  state 
and  went  to  Oklahoma.  Be  further  testified 
that  he  called  on  the  bank  and  exhibited 
letters  of  gaardiansbip  and  d^anded  posses- 
ion of  the  funds,  and  that  It  declined  to  tnm 
them  over  to  him.  Peden,  as  gnardian.  on 
October  9,  1914,  drew  a  check  on  this  fund 
for  98.70,  and  it  was  paid  by  die.  bank.  He 
explained  this  drcumstance  by  sayli^  Oiat 
a  collector  from  tbe  county  court  brought 
In  a  bill  for  costs  in  said  estate  and  that  he 
gave  the  collector  a  Check  tor  tbe  amount 
ond  told  him  tbe  funds  woe  in  the  bank  and 
tiiat  he  bad  been  told  that  O'Brien  would 
contest  the  delivery  of  the  funds  .by  the  bonk 
to  him;  but,  inasmuch  as  said  check  was 
for  costs,  they  might  pay  It 

Peden  fnrtti^r  testified  that  be  consulted 
with  the  county  judge  with  refermce  to  se- 
curing possession  of  these  funds  and  that  the 
Judge  told  him  that  as  soon  as  O'Brien  re* 
turned  to  the  state  be  would  attadi  blm  and 
cmnp^  blm  by  impris<mmrat,  if  Mcessaiy* 
to  tnm  them  over. 

The  surety  company  called  as  a  witness  one 
Alexander,  cashier  of  said  Fmt  Worth  Sar^ 
Ings  Bank  ds  Trust  Company.  He  testified 
that  Feden  came  to  him  and  stated  that  be 
liad  been  apimlttted  gaardaan  and  oifesd 
HkBt  the  aoooont  of  tbe  waid  be  tcaaslluTed 
to  blm  00  tliat  be  could  have  daurta  at  tt 
Wlfaaess  toiA  hSm-  tbat  he  woold  ham  to  ban 
some  legal  evidence  of  hla  appointment  as 
guardian.  Thereafter  Peden  returned  and 
bron^t  a  certified  c(V7  of  Us  order  of  ap- 
pointment  as  gnardian  ef  Tina  ElUaon.  and 
be  then  changed  the  account  on  the  books 
and  put  it  in  Peden's  name.  TUs  change 
was  made  by  scratdilng  out  the  name  of 
O'Brien  and  Inserting  die  nune  of  Pedem 
on  the  account  in  the  records  of  the  bank. 
Witness  considered  such  change  as  oompleto 
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as  if  0*61401  had  given  a  diedc  tranafertiBg 
tte  fDDda.  Wttnees  stated  that  nXtex  this 
cbanse  O'Brien'a  diecfe  oa  this  fund  vonld 
not  taav*  been  honored  amd  that  the  funds 
were  subject  to  Feden's  dwdc.  He  fsrttaer 
teatifled  tbat  the  funds  oonld  hsve  been  irtth- 
drama  at  any  time,  the  only  penalty  belnf 
the  forfdtnre  of  Intwest.  Bo  far  m  witnesa 
kaevr  the  bank  wa»  wAvant  at  the  time  this 
change  was  made.  Witness  left  the  bank  on 
the  let  day  of  Fsbrnary,  191S,  and  the  bank 
flailed  dwliis  the  latter  part  of  July  .the  same 
xe»r. 

On  the  16th  48y  of  2ane.  191^  O'Brien  flied 
an  aanal  aecoaat  rtunrSag  a  balanoB  of  IBOO 
on  dccwstt  ud  datmtag  Oat  Intexeafe  amonat- 
ins  to  •46.13  wn  dne.lqp  the  bank,  raiereo- 
ord  doee  not  shew  that  anything  has  be^ 
or  will  probably  be,  received  from  the  tasol' 
vent  bank.  O'Brien  always  dalmed  that  tb» 
appotntntent  of  Peden  as  gvardtan  was  11- 
l^al.  He  was  made  a  party  to  this  snlt  and 
answered  herein  asserting  tbe  seme  dalm, 
bnt  he  was  n6t  called  as  a  witness. 

This  Emit  was  Ittstitnted  on  the  19th  day 
of  November,  1917,  by  Peden  as  guardian  of 
Tina  BDfson  against  O'Brien  and  his  said 
stirety  to  recover  the  fands  loat  by  the  fan- 
nre  of  the  frank. 

The  trial  was  before  a  Jury,  and  the  court 
instructed  a  verdict  In  favor  of  Peden  as 
ghardlan  against  O'Brleh  as  principal,  and 
the  Southern  Surety  Company  as  surety  for 
$946.12.  the  amount  shown  to  be  due  by 
O'Brien's  annual  report,  with  interest  ftom 
the  date  of  said  report  at  the  rate  of  10  per 
cent,  per  annum.  The  Jury  returned  a  ver- 
dict in  response  to  such  charge  and  the  court 
entered  Judgment  thereon.  From  this  Judg- 
ment the  Southern  Surety  Company  perfected 
an  appeal.  The  Court  of  Civil  Appeals  af- 
flrmed  the  judgment.  223  S.  W.  1114.  The 
case  Is  before  us  on  writ  of  error  granted 
by  the  Sapreme  Court  on  api^catlon  ot  the 
Southern  Sure^  Comiiany. 

Plalntur  in  error  oomirialns  ot  the  action 
of  the  trial  court  in  instructing  a  verdict 
asatnst  it  and  contends  that  the  errldence 
above-recited  raised  an  Issue  whether  Peden 
actually  secured  such  omtrol  over  the  funds 
clwosited  in  the  bank  as  would  have  enabled 
bim  to  withdraw  them  therefrom,  had  be 
aeen  lit  to  do  so,  and  as  would  mate  him  re- 
sponsible for  their  loss  because  be  dM  not 
withdraw  ttan. 

Ill  When  a  new  gnardlan  succeeds  a  for- 
mer Kuardlan,  he  Is  required  by  law  to  ac- 
count for  all  the  eshtte  which  came  Into  the 
hands  of  his  predecessor  except  stidi  as  he 
may  be  tinable  to  recover  after  the  use  of 
due  diligence.  H.  S.  art.  4204.  Peden  was 
in  the  exercise  of  his  legal  duty  aa  guardian 
when  he  demanded  possession  of  the  funds 
from  O'Brien.  Having  failed  to  secure  such 
poasessim  from  O'Brien,  due  rtingotw^  re- 
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qulied  him  to  take  some  other  reasonably  ef- 
fective means  tio  secura  posBessloa.  This  ha 
did  1^  dmandiuc  possession  of  such  funds 
from  the  bank  and  by  lupportlns  bJL»  donand 
with  a  oertifled  casff  of  liis  appointment. 

[2]  If  the  bank  had  actually  paid  the  funds 
to  Peden  <m  sudi  demand.  It  wonid  have  op- 
exAteA  to  discharge  O'Brlm  and*  his  surety 
from  liability  even  though  such  payments 
were  mtde  wUhout  their  knowledge  or  con- 
sent 

Plaintiff  in  eryor  contends  tbat  there  are 
facts  In  evidence  tending  to  show  that  the 
bank  etnrmdered  to  Peden  the  control  and. 
custody  of  such  Amds  and  that  such  sumn- 
dffl  ot  control  and  custody  was  equivalent  to 
actual  pa^nent  of  the  funds  to  Peden.  Based 
OB  this  contaitl<m,  plaintiff  in  error  request- 
ed the  oourt  to  tbaxgB  the  jury  in  event  th^ 
should  find  that  Peden  shortly  after  be  was . 
am)olnted  guardian,  obtained  custody  and- 
control  of  the  funds  beltmglng  to  the  estate 
of  the  minor,  to  find  for  the  d^endants.  Tbo 
refusal  of  this  requested  chiarge  Is  also  sub- 
mitted as  error. 

[3]  If  the  baidc,  in  req>onse  to  Feden's  de- 
mand, repudiated  any  claim  to,  or  control 
over,  such  funds  by  O'Brien  and  idaced  than 
to  Peden's  credit  on  Its  books  and  held  tben^ 
subject  to  his  check  and  he  knew,  or  ought 
to  have  known  that  such  was  the  case,  and 
voluntarily  let  them  remain  In  that  banS, 
such  facts  would  have  constituted  actual 
ctutrol  and  potential  possession  of  such  funds 
by  him.  In  such  event,  O'Brien  and  l^ 
surety  should  be  held  discharged  from  fur- 
ther liability  therefor.  Meridian'  National 
Bank  v.  Hauser,  14S  Ind.  496,  42  N.  E.  753, 
759;  WlckenhelBer  v.  Colonial  Bank.  16S 
App..  Div.  329,  163  N.  Z.  Bmp.  1035,  1088, 
1039;  HiU  V.  Kavanaugh.  US  Ark.  13A,  176 
S.  W.  336.  4  A.  L.  B.  1. 

[4]  The  evidence  while  confltottog,  was 
sulHeient  to  require  the  court  to  submit  this 
theory  of  the  esse  to  the  jury  under  appro* 
prlate  Instrnctions.  It  fallows  that  the  giv- 
ing of  a  peremptory  charge  was  ernv  for 
which  the  judipnent  must  be  reversed. 

Plaintiff  In  error  contended  that  even  if 
Peden  did  not  secure  sucii  contaol  and  cus- 
tody of  tbe  funds  In  the  bank  as  to  charge- 
hlm  with  xevonsUrtllty  therefor  as  sssets  of' 
the  estate  <tf  the  minor  in  his  hands,  it  was 
nmrtbaleM  dlsduuged  from  liability  U  Ped- 
«  fsUed  to*ezercise  due  diligence  to  ncure 
possession  of  such  funds.  Based  on  this  con- 
tention, It  requested  the  trial  court  to  charge 
the  Jury  that  if  they  should  find  that  Peden, 
after  his  appointment  aa  guardian  of  Tipa- 
Eailson,  did  not  exercise  due  diligence  in 
securing  possession  of  the  funds  belonglns 
to  her  estate,  to  return  a  verdict  In  Its  fa- 
vor. The  refusal  of  the  court  to  so  charge 
is  submitted  as  error. 

[I]  While  the  statute  Is^osed  upon  Peden 
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the  dutj  to  uae  dne  diUgence  to  secure  posaeB- 
alon  of  Ona  fonda  hi  qnettton,  waA  doty  vna 
imposed  for  tlw  benefit  of  tbe  ward  and  not 
for  the  betieflt  of  die  former  luardlui,  vtbo 
wroiigfall7  r^naed  to  turn  sach  funds  oxer 
to  his  SDCcesmr  Id  tbe  trust.  Tb»  court,  In 
the  order  renioring  talm  and  appointing  Peden 
in  his  stead,  directed  him  to  torn  over  to 
Peden  all  ttie  assets  of  the  ward  In  his  pos- 
sensioD.  He  was  in  defaalt  In  falling  and 
refusing  to  do  so.  B,  S.  art.  4201.  Neither 
be  nor  his  surety  can  defend  on  the  ground 
that  Peden  negligently  failed  to  compel  him 
to  comply  with  such  order,  or  nei;rligently 
failed  to  secure  control  and  possession  of 
Buch  funds  by  other  means,  and  the  court 
properly  refused  to  so  charge. 

We  recommend  that  the  Judgments  of  the 
district  court  and  tbe  Court  of  Clrll  Appeals 
be  revised,  and  the  cause  remanded  to  the 
district  court  for  a  new  trial. 

CUBffPON,  O. .  J.  The  judgment  recom- 
mended in  the  report  of  the  Oommlssim  ot 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commis- 
sion of  Appeals  on  the  question  dlscusBed  in 
Its  opinloii. 


W.  T.  CARTER.  4  BROS,  el  al.  v.  RICHARD- 
SON. (No.  295-3563.)* 

(GommissIiRt  of  Appeals  of  Texas,  Sectton  A. 

Feb.  1.  1922.) 

1.  Aivsrsa  possesslOa  «S3M4(2)  —  EvIriMMs 
hsM  to  warraat  fladlaf  that  6sM  ef  batwaM 
3  aad  4  aorw  was  oaltlvatad  far  5  aaassea- 

Uve  year*. 

In  action  involving  ownerBhip  of  160-acre 
txaet  of  land  in  wbich  defendant  dalmed  to 
hare  acquired  title  by  adverae  possession  after 
taking  possevsion  under  recorded  warrantr 
deed,  evidence  held  to  warrant  finding  that  de- 
fendant's tenant,  wbo  lived  upon  adjoining 
tract,  cultivated  a  part  of  tbe  tract  in  dispute, 
consisting  of  a  field  of  between  3  and  4  acres, 
for  5  eonsecntlve  years,  as  against  contention 
tiuit  tbe  tanant  merely  cuHlTated  a  gardoi  ti- 
dosed  by  a  ^kct  fsaee  4tf  not  to  ezoeed  thraa- 
foorths  ot  an  acre, 

2.  Adverse  pOMsstion  «»II5(3)  —  Wbather 
ealtivatlos  ef  3  to  4  acres  apprilsd  owner  ef 
advsrsa  aMai  ta  160-aers  traet  held  for  Jary. 

The  indoBore  tit  between  8  and  4  acres  of 
land  upon  a  160-aere  tract  and  the  continuous 
cultivation  of  such  Indosure  for  a  period  of  fi 
years  is  not,  as  a  matter  of  law,  an  insnffident 
appropriation  of  the  land  to  apprise  owner  ot 
adverse  claim;  tbe  question  being  for  tbe  jury. 

SIrror  to  C^urt  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District 


Salt  bj  W.  T.  Outsr  *  Bros,  and  aasQia 
againat  O.  P.  BSdiaxdaon,  Jodgment  lor  de- 
fendaat  ftfltemed  by  Court  of  Otvll  .^^eals 
(226  8.  W.  Sid),  and  plaintiffs  bring  arror. 
Jodgmenta  of  Ooort  of  Civil  Appeala  aad  ot 
district  oourt  affirmed. 

Feagin,  German  &  Peagln,  of  UvfaigBMa, 
for  plaintlflTs  in  «Tor. 

Collins,  Morris  ft  Baraea,  of  Baamnoiit,  for 

defendant  In  error. 

SPENOBR,  P.  1.  This  appeal  Involves  tbe 
tltie  to  an  undivided  Interest  of  80  acres  of 
land  in  a  160-acre  tract  situated  In  Polk 
county,  Tex.,  which  Is  a  part  of  tb»  J<An  D. 
Nash  league.  It  was  agreed  apon  the  trial 
of  the  cause  diat  plaintiffs  In  nror  are  tbe 
owners  of  tbe  record  title  to  the  land,  aad 
fflttlttod  to  recover,  tmless  defeated  by  tbe 
claim  of  defendant  in  ertot,  und«  the  stat- 
utes of  limitation,  ^e  jury  returned  a  ver- 
dict in  favor  of  defendant  la  error  under  tbe 
flea,  of  6  years'  llmltatton.  and  Judgment 
was  rendered  to  eonform  to  this  vodict 
Upon  appeal  the  Jndgmeat  waa  alllnned. 
226  S.  W.  816. 

The  evidence  briefly  la :  Defendant  in  er- 
ror went  into  possession  undw  a  geoeal 
warranty  deed,  describing  tbe  lands  by  metes 
and  bounds,  which  was  duly  recorded  in  tbe 
deed  records  ot  Polk  county,  Tex.,  on  June 
4,  1907.  He  paid  all  taxes  thoreon  for  tbe 
years  1907  to  1918,  IncLusiTe.  Defendant  In 
«T0r  did  not  lire  upon  the  land  nor  personal- 
ly cultivate  it,  but  one  Bill  Eervln,  as  tenant, 
cultivated  it  for  htm.  Under  the  agreement 
bad  with  Kervin,  Kervlo  was  to  clear,  fence^ 
and  cultivate  portions  of  the  land.  Morris 
Kervin,  a  son  of  Bill  Kervin,  testified: 

"I  bad  something  to  do  with  patting  in  col- 
tivation  that  little  field  on  tbe  Bichardsoa 
tract.  I  cleared  it  up  and  fenced  it  and  work- 
I  ed  it  two  years.  It  is  mj  recollection  that  I 
cleared  up  that  little  field  in  1011,  and  there 
is  somewheres  about  S  or  4  acres  of  land  in 
the  field.  I  put  np  a  wire  fence  around  it,  aad 
it  was  a  good  snbstsntlal  fence.  I  cou^ned 
to  cultivate  that  field  2  yeara,  and  it  was  colti- 
i  vated  after  that  time.  My  brother  J<dmny  cul- 
tivated it.  My  father  helped  cultivate  iL  The 
field  was  cul^vated  up  to  the  time  of  my  h- 
tber'a  death  and  afterwards  then.  The  last 
time  we  cultivated  it  was  in  1916,  the  yesr 
after  my  father  died;  then  I  let  it  go  down." 

Morris  Kervin  also  testiOed  that  he  colti- 
vated  the  field  at  bis  father's  belMtt. 
John  Kervin  testified: 

"Morris  Kervin,  my  brotber,  dea»ed  and 
fenced  that  field.  I  diaremember  enctly  what 
years  we  cultivated  that  field,  bnt  I  bellerc  it 
was  1013,  1014,  1016.  aad  101«u  I  cultivated 
it  1  year  after  papa  died." 

In  addition  to  the  cultivation  ot  tha  field. 
In  1911  and  1012  Korla  cnlttvated  a  garden 
of  not  to  exceed  thre»4oiirtha '  ot  an  acre, 


«a»rer  aUier  eama  see  same  topic  and  KEY-NUMBER  la  all  K.sy-NiUBbar«d  Dlgaata  aa4  ladcns 
•Retaearlns  denied  March  1,  19Z2. 
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wbkh  was  lii<4oMd  by  a  piaret  fenoe.  K«r- 
Ttn  did  not  live  on  the  tract  of  land  fn  ooia- 
troTeray,  but  lived  iipon  an  adjoining  tract; 
his  residence  being  about  one-fdurtb  of  a 
mile  from  the  garden. 

The  assleanienta  in  the  application  tor 
writ  of  «Tor  complain  of  tbe  verdict  and 
Judgment  iqmhi  tbegnnmd  that  peaeeable  and 
adrerae  posseasioo,  centlnned  aiid  anbrokan, 
cannot  be  sostained  bj  erldenea  of  tha  eOltt- 
Tatlon  of  an  ordinary  garden,  audi  aa  de- 
scribed as  being  tipon  tbe  land. 

[1]  It  is  unnecessary  in  view  of  tbe  otber 
evidfflce  to  reet  a  decision  upon  that  char- 
acter of  proof  alone,  or  even  to  decide  that 
question.  Tbe  Jury  were  warranted  in  find- 
ing trom  tbe  teatinHmy  ot  Alorria  Kervln 
that  bis  tatbsr,  aa  tenant  of  defandant  in 
errmr,  cultivated  the  field  of  between  8  aad  4 
acre*  tor  B  c(HU»eatlve  years.  It  is  true  that 
defendant  in  error  testified  that  the  fidd  was 
inclosed  la  1909,  and  he  thougbt,  abandoned 
in  1913,  but  tbe  Jury  was  warranted  In  ac- 
cepting tbe  positive  testimony  of  Morris  Ker- 
vln in  preference  to  this  uncertain  testlmopy. 
The  jury  may  have  concluded  that,  aa  the 
Kervins  bad  cultivated  tbe  land  and  received 
tbe  crops  tbereCrtHn,  they  were -in  a  better 
position  to  know  the  euct  years  of  cultiva- 
tion than  was  defendant  In  enoKt  who  was 
intercated  only  in  havtog  fbe  place  Improved. 

It  la  icr  tbe  Jury  to  decide  wbet^r  the 
party  claiming  adversely  baa  bad  endi  open, 
visible,  aud  notorious  poesesslon  aa  wlQ 
charge  the  owner  with  notice  of  such  adverse 
claim ;  provided  there  Is  evtdaice  which  war- 
ranta  the  aubmisaion  of  the  question  to  them. 
In  arriving  at  a  decision  upon  this  issue,  the 
iary  may  oonslder  tbe  nature  of  the  claim, 
the  use  or  uaea  to  which  the  property  or  some 
portlim  thmeof  has  been  pat. 

CI]  It  cannot,  ttierefore,  be  aald  oa  a  mat- 
ter of  law  that  tiie  inclosure  of  between  8 
and  4  acres  of  land  upon  a  tract  of  1^,  and 
a  continuous  cultivation  of  it  for  a  period  of 
5  years,  la  not  a  sufficient  appropriation  of 
the  land  to  apprise  the  owner  that  the  land 
la  in  the  posf:ession  and  enjoyment  of  the 
pOTson  claiming  it.  As  was  said  by  Mr. 
Chief  Justice  Willie  hi  Brownson  v.  Scaulan, 

'^e  [the  owner]  Is  not  in  tbe  condition  of 
an  ordinary  and  casual  observer,  bat  must  dil- 
igently look  to  bis  own  Interests,  know  the 
boundaries  of  bis  own  land,  and  ascertain  the 
extent,  meaning  and  locality  ot  any  settlement 
made  within  them  without  his  authority." 

The  Questlou  ot  whether  the  luClosure  and 
cultivation  of  1  acre  of  land  upon  a  160-acre 
tract  was  snfflclent  possession  to  put  the 
owner  on  notice  of  the  adverse  (dalm 
vraa  before  tbe  Galveetm  Oourt  of  Civil  Ap- 
peals  In  Houston  Oil  Oo.  oC  Ttexas  v.  Oriffln, 
IM  S.  W.  MS.  Mr.  Oblef  Joatiee  Pleaaaots 
said: 


"AppeBant,-  under  ai^ropriate  assignments 
of  error,  eontenda,  as  it  did  upon  the  former 
appeal,  that  tbe  trial  court  should  have  in- 
ateuctad  tiia  Jury  to  retam  a  vradtet  in  its  fa- 
vor on  tbe  gmmd  that  the  eHdeaca  is  fauuffl- 
dent  to  ralae  the  lasaa  of  tk«  adverse  poaaea- 
sion  of  appellee  of  the  160  acres  of  land  claim- 
ed by'  him  for  10  years  prior  to  tbe  Institution 
of  this  salt.  This  contention  is  based  upon  the 
proposition  that  the  coltivation  and  use  by  ap- 
pellee of  tbe  small  field  of  1  acre  on  the  land 
in  controversy  during  his  minority  and  while 
he  was  living  with  his  fiither  was  not  sufficient 
actual  and  i4alNe  appropriation  of  the  land  to 
pot  tlie  owner  1900  notice  of  ivpeUae'a  claim 
to  aaid  160  aoaa.  Aa  aaid  la  our  former  otbi- 
ioB,  It  eammt  be  held  as  a  matter  of  law  that 
the  indoBure  and  cultivation  of  a  field  of  1  acre 
00  a  large  tract  of  land  la  not  suffident  poe- 
sesslon  and  use  to  put  the  owner  of  the  land 
upon  notice  that  the  person  so  utdng  and  occu- 
pying his  land  ia  daiming  some  right  or  titis 
thereto." 

A  writ  of  error  waa  denied  In  that  case* 
but  an  examlnatloa  of  the  apf^cation  re- 
veals that  the  .question  we  are  now  oonslder- 
ing  was  not  presented  by  it ;  nev^rthelesa  we 
think  the  decision  to  the  ctnestlott  In  laaoe  ia 
correct. 

In  view  of  oar  conclusions  we  recommend 
that  tbe  Jttdgmmit  of  the  Court  of  GlvU  Ap- 
peals and  of  th«  district  oourt  be  affirmed. 

CUBBTON,  G.  J.  Hie  Judgment  reoem- 
mended  In  the  report  of  the  Commission  of 
Ai»peal8  is  adopted,  and  will  be  entered  as 
tbe  Jndgmait     tbe  Suprone  Conrt 


CLASSEN  at  aJ.  v.  FREEMAN  at  nl. 
(No.  283-^530.). 

(CtMomlasion  of  Appeals  of  Texaa,  Section  B. 
Feb.  1,  1922.) 

1.  WUIa  «a»fi7(-WfH  baM  to  davla*  Ufa  #aH. 
olea  u  taataitar'a  wHa. 

Husband's  wm,  provlAag  tkat  wife  *^hdl 
take,  absolutely  free  of  the  pMVlriMis  of  tiilB 
will'*  proceeds  of  deaeribed  inanranee  policies 
"payable  to  her,"  held  to  devise  proceeds  to 
wife,  though  husband  after  «zecntion  of  will 
made  lus  estate,  beneficiary  of  described  poli- 
cies, and  though  testator  also  devised  hia  es- 
tate to  executors  in  trust  for  wife,  with  r«- 
maiodera  Over  to  named  persons,  and  aathor- 
ised  trustees  to  immediattiy  take  possession  of 
bis  Mtate,  "^dndlng  the  faH  amount  of  all  life 
iosnranee  <azc^  tihe  pcdldas  whldh  are  pay- 
able- to  my  wife)  aud  menttmiod  in"  item  de- 
vising audi  deaeribed  poUoiao  to  wife. 

2.  Wills  «B>47I  -  SpeoMa  pravtalaaa  eaatral 
geaaral  provlsloaa. 

Specific  proviaiona  ai  a  will  centred  tta  gen- 
eral provisions. 


elhir  easas  sa»  aasM  tspis  aad  KaT-KVHBBIl  la  aU  iCey-MBmbered  DIfssta  ao*  Isdsns 
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3.  Aupml  Mat-  «rrar  imii  M0(4)— Tattator  pre- 
miumI  a  mtm  af  at  laaat  averaia  latoUlieMa, 
In  abiaaea  af  avldaaoa  t«  aoatiwy. 

Saffrema  Oovrt  muwt  aaanma,  iriufe 

the  record  dladoaes  no  evldeiica  to  tlia  eon- 

tnxj,  that  teatator  waa  a  mtm  of  at  leaat  arer- 

at9  intcDlgeDce. 

Error  to  Court  ot  CItII  Appeals  of  Third 
Snprame  Jndldal  Dlatrtct 

.  Suit  between  L.  F.  Fre^nan  and  others 
and  Hra«  Qeraldlne  Olassen  and  oUwra. 
Judgment  for  the  latter  was  reveraed,  and 
Judgment  was  rendered  for  tbe  f «mer  br 
the  Court  of  OItU  Appeals  <22S  8.  W.  300), 
and  flie  latter  bring  error.  Judgment  of  the 
Court  of  CftTll  AppeaUi  reversed,  and  that  of 
District  Court  affirmed. 

J.  N.  Gallagher,  of  Waoo^  for  plalntlfls 

in  error. 

Witt,  Terrell  &  Witt  and  Williams  &  Wil- 
liams, all  of  Waco,  for  defendants  in  error. 

POWXJLIj,  J.  The  case  has  been  admira- 
bly stated  by  the  Court  of  QtU  Appeals  as 
follows: 

"Thia  suit  hiTolTea  the  proper  constmction 
of  the  will  of  L,  F.  Freeman,  deceased.  In  the 
first  item  of  said  will,  Freeman  constituted  0. 
M.  Seley  and  J.  H,  Riley  the  independent  ex- 
ecutors of  his  will  and  joint  trustees  of  his 
estate  for  the  use  and  benefit  of  bis  wife,  Ger- 
aldine  Freeman,  now  Geraldlae  Classen,  The 
second  item  of  the  wiU  directs  that  all  his 
just  debts  shaU  be  paid  by  hla  executors  and 
trustees. 

"The  only  items  ot  said  wiU  neceasary  to  set 
out  are  items  3,  4,  and  5,  and  the  codidH  to  said 
will,  which  are  as  follows: 

**  'Item  3.  Subject  only  to  the  prorision  in 
item  2  hereof,  I  give,  devise  and  bequeath  unto 
my  said  executors  and  trustees,  C.  M.  Seley 
and 'J.  "H.  Riley,  to  be  held  by  them  under  the 
terms  hereof  in  trust  for  the  sole  use  and  ben- 
efit of  my  t>eIoTed  wife,  Geraldine  Freeman, 
during  the  period  of  her  natural  life,  all  of  the 
proper^  and  estate  of  erery  natnre,  real,  per- 
sonal and  mixed,  of  whatever  consistibg,  of 
iridch  t  may  die  atitaed  and  possessed,  to  bare 
and  to  hold  the  same  to  them,  the  said  0.  M. 
Seley  and  J.  H.  BO^,  aa  Joint  executors  and 
trustees  for  the  purposes  aforesaid,  with  the 
remainder  after  the  death  of  said  Geraldine 
over  to  my  brothers  and  sisters  or  their  chil- 
dren, as  provided  in  item  8  hereof. 

"  'Item  4.  At  my  death  the  said  G.  M.  Seley 
and  J.  H.  Riley,  as  such  joint  execntors  and 
trustees,  shall  cause  this  will  to  be  duly  pro- 
bated and  ahall  Immediately  take  possession  of 
all  of-  my  estate,  red,  peraonal  or  mixed,  in- 
cluding the  full  amonnt  of  all  life  insurance 
(except  the  policies  which  are  payable  to  my 
wife  Geraldine,  and  mentioned  in  item  5  here- 
of), and  hold,  manage  and  control  my  said  en- 
tire estate  as  to  them  may  seem  best  and  in 
coraplianoe  with  the  other  provisions  of  tlUs 
will,  so  long  as  my  said  wife  Geraldine  shall 
Uve. 

**  'Item  6.  Beginning  one  year  after  tbt  date 


of  my  death,  my  said  exeentora  and  tr—tces 
shall  promptly  and  contbmously  pay  otit  of  my 
esUte  to  my  aaid  wife,  Geraldine.  ao  loiw  as 
she  shall  lire,  the  sum  of  ($500.00)  five  hun- 
dred dollars  per  month,  payaUe  tqwp  the  first 
day  of  each  month,  etc 

"  1  malce  no  provision  for  the  payment  of 
anything  to  die  said  Geraldine  during  the  year 
first  following  my  death,  because  I  now  carry, 
and  shall  continue  to  carry,  for  her  ose  and 
benefit,  the  sum  of  ten  thousand  five  buxkdied 
($iaS0O.O0)  doUara  of  insurance  ob  nr  life 
whidi  ia  payable  to  her,  and  whkh  she  ahaU 
take  absolutely  free  of  the  provlsima  of  this 
will.  The  policies  so  carried  are  aa  foUows: 
No.  135548  in  the  JEtna  Company  for  |ri,OD0.- 
00;  No.  4?re31  in  the  .ffltna  Company  for 
000.00;  No.  41916  in  The  Reliance  life  for 
$1,000.00;  No.  31101  in  the  Banker^  Reserve 
Life  tor  924KX>.00:  No.  481707  in  Uie  Union 
Central  Life  for  fZ,600.00;  and  No.  4835S6  in 
the  Union  Central  Life  for  $2,500.00.  Ail  «l 
said  pidlciea  avw  payable  to  my  said  wife  6er^ 
aldlne  and  the  proceeds  tiiereof  irip  be  suffi- 
cient for  all  her  needs  during  the  said  year.* 

"^e  codicil  to  said  win  reads  as  follows: 

'Sept.  lew  ifiio. 

"  *l  hereby  ctmfirm  my  wiU  dated  June  17, 
1916,  with  the  exception  that  I  now  direct  that 
my  wife  shall  be  paid  $400.00  instead  of  $500.00 
per  mooUi,  and  I  direct  that  this  be  attached  to 
my  will  as  a  codicil.' 

"The  executors  conected  all  of  the  poKciei 
mentioned  in  item  6.  The  proceeds  of  the  fint 
three  of  said  iKtlides  for  $1,000.00  each  are 
daimed  both  by  the  residuary  legateea  asd  the 
appellee  Mrs.  Classen.  The  executors  answa- 
ed  that  they  held  the  money  collected  on  these 
polidea,  to  be  paid  over  by  them  to  whomso- 
ever the  court  should  direct. 

"The  trial  court  held  that  the  proceeds  of 
these  policies  shaU  be  paid  to  tbe  appellee. 
The  correctness  of  this  holding  depends  upon 
whether  or  not  tbe  policies  mentioned  were 
devised  to  appellee.  ^  not,  by  virtue  of  item 
3  they  were  devised  to  the  executors,  for  that 
item  devised  to  the  executors  all  of  his  prop- 
erty and  estate  of  every  nature,  subject  to  the 
trust  created  by  the  wilL" 

The  Court  of  OvU  Appeals  held  that  tbe 
insurance  policies  in  issue  were  not  devised 
by  the  win  to  the  wife  of  tbe  testntov.  For 
Instance,  that  court  sa^: 

"On  the  contrary,  we  hold  that  it  was  not 
the  intention  of  Freeman  to  devise  these  poli- 
des  to  his  wife,  but  that  he  recognised  the 
fact  that  they  would  upon  his  death  be  hw 
separate  properly,  for  the  reason  that  she  was 
the  beneficiary  Uierein  named." 

Between  the  execution  of  the  will  proper 
and  its  one  and  mly  codldl,  Freeman  bad 
changed  the  beneficiary  In  three  of  the  poU- 
cies  mentioned  in  the  will,  making  hia  e>> 
tate,  rather  tban  his  wife^  tbe  beneficiary  ia 
each  instance.  Therefore  tbe  Court  of  CSvil 
Appeals  held  that  those  three  pc^cles,  after 
such  diange,  became  a  part  of  estate  and 
should  be  governed  by  iton  3  of  the  wiU. 
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So  fatdding,  that  court  reversed  the  Jnds- 
meat  of  the  trial  eauxt,  and  rwdered  Judg- 
ment in  favor  of  tlie  zcaUlury  ki^teeB.  See 
228  S.  W.  800. 

[1]  sole  point  In  this  cane  is  whether 
<w  not  the  CoQrt  of  Olvll  Appeals  erred  In 
holding  that  th«  will  In-  qveetlon  dLd 
not,  its  term^  devise  to  the  wife  of  the 
teetatOT  the  three  life  Insnranco  policies  In- 
volved In  this  salt  We  thinb  that  court  did 
err  in  said  holding,  for  we  are  of  the  oirfn- 
ion  that  by  the  express  terms  of  the  wUl 
Itself  the  moneys  accruing  under  the  pc^ldes 
of  insurance  in  qnestloa  were  the  property 
of  the  wife  of  the  testator.  She  was  made 
the  legatee  of  the  proceeds  of  socfa  Insnrance. 

[2]  It  is  an  eleneotary  principle  of  law 
that  specific  [ffovlslons  of  a  will  cmtrol  its 
.^neral  provisions.  As  we  ctmstrue  the  will 
in  suit.  Item  fi  th^eof  was  a  specific  provi- 
sion devising  all  the  insurance  policies  therft- 
In  mentioned  to  the  wife  absolutely  free 
of  ottm  proviBl<HiB  of  die  will,  and  that  Item 
5  governed  and  became  an  exception  to  and 
a  limitation  upon  it^  8  of  the  will,  where- 
in the  testator's  proper^  g«ierally  was  be- 
queathed and  devised,  subject  <nily  to  the 
payment  of  his  debts,  to  his  executors,  in 
trust  for  bis  wife,  with  ranalnder  over  to 
defendants  In  errm,  U  F.  Freeman,  and 
others. 

The  Court  of  Civil  Appeals  admits  the  cor- 
rectness of  the  contention  that  fi  specific  pro- 
vision of  a  will  controls  a  general  one,  but 
sayR  that  Is  only  true  vhea  the  special  i»rovl- 
sion  Is  deer.  Accepting  as  correct  the  limi- 
tation placed  upon  the  rule  by  the  Court 
of  Civil  Anneals,  we  are  stUl  decidedly  of 
the  opinion  that  item  S  Is  clear  and  meets 
the  test 

Items  3  and  4  of  the  will  provide  for  the 
control  and  management  by  certain  ^ecutors 
of  the  bulk  of  the  estate  of  the  testator,  dur- 
ing the  lifetime  of  hie  wife,  so  that  she  may 
be  paid  a  monthl]^  stipend  as  long  as  she 
lives.  In  iton  4,  Freman  ex^esdy  provides 
that  the  insurance  pedicles  Usted  lo  Itsm  6 
shall  not  become  a  part  of  that  tmst  fund, 
although  his  Insurance,  exclusive  of  the  poli- 
cies so  mentlmied  in  Item  6,  were  to  be  a 
part  of  that  fund. 

In  Item  S  the  testator  makes  provlsicm  for 
his  wlfa  He  first  directs  that  his  ^ecutors, 
out  of  bis  estate  held  In  trust  by  than,  shall 
pay  to  his  'widow  the  sum  of  fSOO  per  month 
promi^  upon  the  1st  day  of  eadi  nKmth  as 
long  48  she  shall  Uve^  and  soch  payments 
to  begin  one  year  after  his  own  death;  then, 
as  a  further,  part  of  said  item,  he  explains 
why  the  beginning  of  the  monthly  payments 
was  so  postponed.   He  says: 

**I  now  carry,  and  ihsll  continue  to  carry,  for 
her  ase  and  benefit,  the  sum  of  910.500.00  of 
insnrance  on  my  UCe  which  is  payaUs  to  he*, 
and  wUdi  she  ahall  uke  abseluteljr  free  of  tiis 
prorisionB  of  this  iviU.^ 
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Immediately  follovra  an  Inventory  of  the 
six  policies  aggregating  said  sum  of  ¥10,r 
500,  and  Including  the  three  policies  in  suit. 
He  winds  up  item  s  of  bis  will  by  stat- 
ing that  he  considers  the  proceeds  of  said 
six  policies  sufficient  for  all  her  needs  during 
said  first  year  after  his  death. 

The  language  In  Item  S  is  clear  and  free 
from  ambiguity.  It  Is  absolutely  consistent 
with  all  of  the  ivovlslons  of  his  will.  He 
was  giving  his  wife  absolutely,  and  free 
from  all  other  restrictions  of  his  will,  this 
sum  of  $10,900,  evidenced  by  the  six  Insurr 
ance  policies.  We  find  It  difficult  to  see 
how  he  could  have  more  -completely  or  clear- 
ly devised  these  p<4tQles  to  her.  ,  He  inven- 
toried them  by  a  definite  description.  He 
gave  the  aggregate  amount  thereof.  He  said 
they  were  for  her  benefit,  and  would  al^ 
ways  be,  and  he  directed  that  she  should  take 
them  absolutely  free  of  the  provisions  of  this 
wllL  It  is  Quite  true  that  the  Intention  of 
a  testator  Is  of  prime  Importance  In  the  con- 
struction of  his  win,  but  it  Is  equally  true 
that  a  man  Is  presumed  to  intend  the  ordi- 
nary and  usual  meaning  of  what  he  says 
in  plain  language.  When  he  expresses  him* 
self  In  clear  language,  free  from  ambiguity, 
his  written  words  should  not  be  overridden 
by  some  other  alleged  Intention  on  his  part, 
based  upon  pure  conjecture  arising  tiom  out- 
side circumstances.  We  do  not  think  th^ 
law  would  permit  that.  When  the  provisions 
of  a  will  are  comt^ete  within  th^selves  and 
perfectly  clear,  we  cannot  agree  that  th^ 
should  be  nollifled  by  mere  Inference  and 
assumption  gathered  from  and  supported  only 
by  a  elrconutance  entirely  outside  the.  will. 
The  i^vlslons  of  item  6  of  the  will  were 
not  merely  .recitative  and  ezidanatory,  Th^ 
were  more  than  that,  for  they  were  clearly 
testamentary,  aa  a  reading  of  them  we 
think  will  gbow.  He  made  three  provisions 
for  his  wife:  The  insurance  policies  listed 
in  item  6;  the  monthly  stipend  already  de* 
scribed;  the  use  of  the  bomeetead  as  long 
as  she  cared  to  occupy  It  as  such. 

In  the  vary  next  item  of  bis  will,  Na  6, 
th«  twtatw  provided  for  bw  occupancy  ot 
the  homeL  When  she  ceased  to  use  It  as 
sufdi,  he  ivovldffd  that  the  bomesitead  pmp- 
erty  shoidd  tbwenpon  pass  into  the  hands 
of  the  wmt(xt  under  the  terms  and  provi- 
sions ci  the  wlU.  The  direction  that  the 
wife  shall  take  said  policies  absolutely  free 
of  the  ivGvtslona  of  the  will,  and  the  direo- 
tlm  that  the  hoatestaad  ahioi,  apim  afaau- 
donment  by  the  wife,  pus  into  the  hands  oi 
the  executors  under  the  tanns  and  provisloas 
of  the  will,  show,  we  thinly  concluaivtily. 
that  the  insnrau^  in  soit  and  the  hunastflwi 
ware  bequeathed  to  the  wife  by  the  will,  the 
polieles  of  insurance  abaolvt^.  neiw  t» 
be  subject  to  the  other  terms,  trus^  and 
Uniltatltnis  of  the  will,  and  tlMi  use  -of  the 
hwwstead  to  become  snbjeot  to  sui^.tffrw 
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euRgn  of  Ods  oDdldl,  coming  30  dii)8«after 
the  cdiGumstance  ot  t^e  change  tn  tlie  bene- 
ficiary in  the  policies,  convincns  ub  thut  he 
did  not  Intokd  by  sodi  change  to  aUer  the 
ivlll  88  originally  written.  SVid«itiy  he 
lofAed  upon  that  chanfK  as  a  mere  inotdeitt, 
and  of  no  material- hnprahmee. 

If  the  change  of  the  bw^ciary  had  any 
effect  whatever,  it  waa  noOring  mcve  than- 
a  change  In  the  form  of  the  property  be- 
qneathed,  and  such  a  chaoge  subseQueot  to 
the  making  of  a  will  does  not  preveut  the 
'opentitai  of  the  provisions  of  the  will,  and 
the  property  in  its  changed  form  likewise 
paaaea  to  the  legatee.  40  Oya  p.  1016,  par.  a 

Oonseqnently,  eoosldered  from  either  angle 
beret crfore  discusBed  by  -us,  we  ere  of  th4>  opin- 
ion that  the  testator  gave  his  wife,  plainttfE 
in  error  herein,  the  moneys  accruing  asder 
the  polides  In  question,  and  that  the  district 
conrt  was  correct  In  so  construing  the  will 
and  In  ordering  the  executors  to  pay  over 
to  the  testator's  widow  the  proceeds  of  the 
three  policies  in  suit 

Therefore  we  recommend  that  the  judg- 
ment of  the  Court  ot  C^tU  Appeals  be  revere- 
ed,  and  that  of  the  district  coort  afllrmed. 

CURETON,  O.  J.  The  Jndgmttit  recom< 
mended  in  the  Kt^mrt  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  af 
the  Jndgmmt  of  the  Supreme  Court. 


WHITE  V.  STATE.   (Ne.  6eiB.> 

<Goart  of  Criminal  Appeala  of  Tessa.  Jan.  26, 
1922.) 

Robbery  «=»24(6)— Evideaee  held  to  sastala 
eenvfoilea  ef  defoadaatr  who  had  attoaptsd 
to  draw  pistol  while  la  haak.  of  wthstt  with 
latoot  to  rob. 

In  piosecBtion  for  assaidt  wltit  intMit  to 
rob,  tn  which  it  was  dafansd  that  defendant  had 

oommitted  tht  assault  in  attumiting  to  draw 
pietol  wbile  in  bank,  avideuce  held  to  sustain 
conviction,  in  that  It  was  amply  sufficient  to 
support  jury's  coDclttsion  that  defendant  had 
intended  by  force  and  by  means  of  assault  to 
tiike  property  from  the  cashier  of  the  bank. 

Appeal  from  District  Court,  Jaxffer  Ooim- 
ty  ;  V.  H.  Stark.  Judge. 

K.  Jm  White  was  convicted  of  assault  with 
intent  to  rob,  and  he  appeals.  Affirmed. 

Blake  &  Neel,  of  Jasper,  for  appellant. 
R.  G.  Httaey,  Aast  Atty.  Oen.,  for  the 
State. 

LAOnUORB,  J.  Amctellant  was  oonvlcted 
In  the  district  court  ot  Jmrnpet  county  of  the 
ofltaue  of  assault  wiUi  Intent  to  nb,  and  hia 
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PHntahmMit  And  at  throe  year*  in  the  peni- 
teuUary. 

In  this  case  it  is  made  to-  appear  Uuu  ap- 
pellant was  not  represented  at  -hla  tri4  by 
coonaeL  No  .blUs  of  exoapttan  were  reserved 
t»  anything  then  occurring.  The  only  ques- , 
tloBB  bore  pcesonbsd  are  the  regularity  «f  the 
Indletnieat  and  the  eharge  of  the  court,  and 
the  suffl^Asocy  of  the  evidrace  to  support  the 
verdict  of  the  jury..  The  indictment  ai^eara 
to  be  la  coafonnity  with  law.  and  the  charge 
of  the  court  fully  submitted  the  defensive 
the<n1es  of  the  ^pellant,  as  w^I  as  the  law 
of  charge  made  against  him  by  the  state. 

The  fticts  In  eridenee,  from  the  state's 
standpoint,  show  that  om  the  date  allied 
appellant  and  a  companion  wait  Into  the 
State  Bank  at  {Bona,  In  Jaq>w  county,  Tex., 
and  made  loetmse  of  wanting  a  draft,  and 
approaAed  near  (o  the  cashier,  vbo  was  the 
udy  other  person  present,  and  while  he  was 
IBOtag  out  a  Uank  aK>rtlant  began  to  draw 
his  pistol.  Observing  this  motion,  the  cash- 
ier feu  to  the  flow  behind  his  oountar  and 
Bred  a  pistol  u  a  means  of  giving  an  alarm. 
An»dlant  and  his  oempanton  fled,  hot  were 
pursued,  and  after  a  sharp  battle  betwon 
them  and  the  citizens  and  officers,  tn  v^ch 
appellant  was  wounded,  they  were  captured. 
Shortly  after  their  capture  appellant  made  a 
written  confession,  which  appears  to  be  in 
conformity  with  the  requirements  of  our 
statute  on  that  subject.  In  said  confession 
ai^llant  stated  that  he  went  to  said  bank 
In  pursuance  of  an  agre^ent  and  under' 
standiu&  had  on  the  night  preceding  with 
two  other  men  vrito  wanted  to  participate  in 
the  bank  holdup.  In  which  be  was  to  have 
bis  part  of  the  proceeds.  Appellant  testified 
In  his  own  behalf,  and  admitted  his  preooico 
In  the  bank  on  the  occasion  in  question,  but 
denied  any  intention  of  committing  an  as- 
sault or  of  robbing  the  bank,  and  explained 
the  making  of  said  confession  1^  saying  that 
attest  he  was  pat  tn  jail  he  was  told  Iqr  on* 
other  priswer  that  he  would  be  beat  up  if 
be  dill  not  ttil  the  offioera  some  plausible 
story  about  the  matton  Involved  In  bis  ar- 
reaL  He  contended  that  all  of  hla  state- 
ments in  said  oonfeasloit  were  made  up  by 
him  to  the  oooaskm,  and  tiiat  tbay  were 
nntrue. 

Testing  the  enffldeacy  ot  the  evidanos 
the  state's  testtmony,  it  would  appear  that 
an  assault  #as  committBd  by  ainMllant,  In 
that  he  made  a  threatmlng  gesture  lAunrtng 
In  Uaelf  appar^itiy  an  immediate  Intention 
coufded  with  an  ability  to  commit  a  battery. 
In  attempting  to  draw  Us  pistol,  as  detailed 
by  the  cashl^  of  said  bank,  tiiere'seaaa  no 
qnestlon  but  that  he  wait  far  euougk  to 
bring  hlB  actions  within  the  statutory  deflnl- 
tloa  «f  an  assault  This  b^g  true.  Owe 
would  cemalB  but  the  qusstkm  of  what  his 
intent  waa  at  the  ttmo  and  in  aaUng  aodh 
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assault  nte  drcomstancM  mmmndliiK  Mm 
and  ids  companion  at  the  time ;  their  :fllght 
and  sabseqaent  battle  with  the  posse,  and 
the  statements  made  by  aitp^aot  In  his  eon- 
fenlcm,  would  an  seem  to  be  ample  evidoiee 
to  support  the  jai7*>  oradnsltm  that  silld  as- 
sault was  cominltted  with  tiw  Intent  tana 
and  hy  means  of  said  assaiilt  to  take  from 
said  caaihler  proiierty  In  his  poasesslon.  So 
believing,  we  are  led  to  conclude  the  JnOs- 
meat  not  to  be  witliout  evidence  In  gunporC 
there<tf,  and  same  wUI  be  affirmed. 


WILLIAMS  V.  STATE.  (No.  6811.). 

(Court  of  Criminal  Appeals  of  Texaa. 
Jan.  25,  1922;) 

1.  Crlniial  law  «s>369(9)— ^SlrossMtanoet  at- 
fosdiag  flifM,  laeladlsg  asaaslt  os  frmm  is 
'tiM  way,  adsilMlblSb 

In  mlademeanor  theft  prosecution,  answer 
of  female  witness,  to  question  who  was  running 
after  accused,  that  one  man  vas,  and  that  a£ter 
accused  hit  her  everrbody  was  excited  and 
running  after  him,  was  not  objectionable  as 
brinipng  into  the  case  tbe  matter  of  aggravated 
assault  by  accused  upon  her,  as  all  tbe  drcum- 
stances  of  the  flight  could  be  shown. 

2,  Wltneusa  «=9245— Evldasoe  Is  Idestlfioatlon 
of  stoles  property  held  sot  sbjsetioaslile  as 

rope^itlOR. 

In  misdemeanor  theft  prosecution,  where  a 
witness  who  saw  accused  fleeing  testified  that 
the  thing  accused  threw  away  was  about  the 
size  of  a  brickbat  and  brown  in  color,  the  ac- 
tion of  tht  prosecution  in  showing  the  witness 
the  purse  alleged  to  have  been  atolen  and  asking 
him  how  the  size  and  color  of  tbe  object  thrown 
away  by  accused  compared  to  tbe  purse  was 
not  open  to  tbe  objection  that,  as  the  witness 
had  already  designated  the  color,  appearance, 
and  Bixe  of  the  object  thrown  asidst  it  was  hut 
a  repetition  for  Uie  witness  to  undertalte  to 
compare  same  with  tbe  purse. 

9.  Lansesy  «b»S8— Property  bald  ldssllts#  by 
tsstlmssy. 

In  misdemeanor  -theft  prosccotlDn,  positive 
testimony  that  witness  saw  accused  tAke  the 
alleged  stolen  purse  and  that  the  purse  in  evi- 
dence was  tiie  purse  taken  sufficiently  identi- 
fied It.     *  ' 

Appeal  from  Tarrant  County  Court  at 
Law;  P.  W.  Seward.  Judge. 

Ellis  Wllllanre  was  couTieted  of  misde- 
meanor theft,  and  he  appeals.  Affirmed. 

B.  0.  Stofoy,  Mast.  Atty.  Qen.,  for  the 
Static 

lATTIMOKBt  3.  Ai^ellant  was  co&Tlcted 
In  fUt  county  'coart  at  lav  9t  Xanant  coaaty 
Of  misdemeanor  theft,  and  bis  paalsbmcnt 


fixed  at  a  line  at  |25  and  80  days  In  Oie 
county  iail. 

[1]  Appdlaot  was  charged  with  tbeft  ot 
a  lady's  purse;  tt  being  alleged  that  ssnae 
was  taken  from  H.  C.  Galther.  the  owner 
thereof.  Appellant  presents  five  bills  of 
exception,  each  of  which  has  heat  carefully 
examined  by  us,  but  in  lume  of  wlildi  do  we 
find  any  matter  complained  of.  of  such 
gravity  as  to  call  for  a  reversal  of  UUs 
case.  Mary  B.  Wisdom  tesUfled  tor  the 
state  ttiat  she  saw  ai^Uant  take  tnmt  tbt 
cotmter  of  Ur.  Galther  tbe  alleged  stotei 
purse,  and  that  she  followed  Um  oat  obl  the 
street,  overtook  him,  and  made  smne  iaqpiiry 
of  him,  and  that  he  struck  her  and  ran. 
She  testified  that  varlom  persons  porsQed 
blm,  and  it  appears  from  an?ellaut*B  UU  of 
exertions  Mo.  1  that  she  was  asked  who  wss 
running  after  him,  and  r^tUed  that  one  nttui 
at  the  barboshop,  and  that  after  he  hit  her 
everybody  was  excited  and  running  after 
him.  Appelant  makes  complaint  0ut  this 
an8w«  of  the  witness  brought  into  tbe  esse- 
the  matter  of  an  aggravated  assault  by 
appellant  upon  her,  and  that  such  £aet  was 
not  only  immaterial  but  was  of  much  preju- 
dice to  his  cause.  We  think  It  proper  to 
dertfop  the  flight  of  the  accused  and  any 
drcamstsnces  which  may  shed  light  on  tbe 
manner  and  circumstances  of  same,  and  that 
the  fact  that  one  who  endeavors  to  flee  from 
the  scene  of  his  crime  and  while  doing  so 
commits  another  crime  in  his  efFort  to  escape 
would  not  so  change  the  rules  of  evidence  as 
to  deprive  the  state  of  tbe  right  to  fully  show 
the  circumstances  of  such  flight  This  mat- 
ter has  frequently  been  ruled  upfm  by  the 
courts.  Thompson  v.  State,  234  S.  W.  401. 

It  Is  made  to  ai^>ear  by  bin  of  exceptions 
No.  2  that  the  trial  court  was  asked  by 
appellant  to  Instruct  the  jury  not  to  con- 
sider the  testimony  of  Mrs.  Wladfun,  set  out 
in  our  dlsenssiea  ot  appcUant^s  blU  of  ex- 
ceptions No.  1.  The  court  properly  LCfused 
said  request  The  n&ttar  ctf  appcUautfs 
flight  and  his  assault  upon  Mrs.  Wisdom  in 
his  eflPort  to  get  away  was  a  matter  to  be- 
considered  by  the  Jury,  and  it  would  have 
been  error  for  the  court  to  have  instructed 
them  to  the  contrary. 

[I]  It  was  In  tesUufony  for  tbe  state  Oiat, 
as  appellant  fled  he  was  seen  to  Qirow  away 
an  objeet  A  wltBMs  who  saw  Um  at  said 
time  testified  that  Ae  tbing  apfidlant  threw 
away  was  about  the  size  of  a  brickbat  and 
brown  In  color.  He  was  shown  by  Qw  prose- 
cution the  purse  in  queatlott  and  asked  how 
the  sbe  and  oolra  of  Hw  object  thrown  away 
by  appellant  compared  to  the  puiae  tbawn 
him.  The  ai^Ilant's  objectimi  to.  this  la- 
presented  In  his  bill  of  exoeptiona  No.  S. 
We  think  the  objectloD  not-wea  takea.  !n» 
objection  made  was  tbat,  the  witneas  having 
already  designated  tlie  odor,  tt— 
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and  size  of  Oxb  object  which  he  saw  appel- 
lant throw  aside,  it  was  bat  a  repetiUon 
tor  said  witness  to  undertake  to  compare 
same  with  the  parse  shown  him.  Harris  t. 
State,  er  Tex.  Cr.  K.  2S1,  148  S.  W.  1074; 
Law  T.  State,  S4  Tex.  Cr.  R.  79.  29  S.  W.  160; 
Bldiardaon  t.  State,  7  Tex.  4^;  Wil- 
liams T.  State,  «0  Teix.  Cr.  B.  4B7,  m  S. 
W.  34H. 

[3]  By  hts  bill  of  exceptions  No.  4  ai^pel- 
lant  complains  that  Mr.  Gaither,  the  alleged 
owner  of  the  stolen  pro[)erty,  waa  permitted 
to  Identify  the  alleged  atoiea  pnnse ;  It  b^g 
objected  that  aekl  property  had  not  been  pro^ 
■erly  connected  op  by  the  testimony.  It  was 
also  objected  In  appellants  bill  of  exceptfohs 
Ne.  5  tbat  the  court  declined  to  submit  the 
law  of  circumstantial  evidence;  the  ground 
being  tbat  said  purse  was  not  properly 
Identified.  We  find  notliing  in  the  objection^ 
oontalned  in  said  two  bills  of  exception  Just 
mentioned.  Sirs,  Wisdom  testified  for  the 
state  positively  that  she  tow  the  appellant 
talte  the  purse  from  the  counter  in  the  store 
of  Mr.  Oaither,  and  that  the  purse  exhibited 
in  evldencs  and  shown  to  MP.  Galtber  was 
the  purse  so  taken  by  appellant  This  would 
manifestly  obviate  the  necessity  ten  ft  Charge 
on  circumstantial  erldcEnce. 

This  disposes  of  the  contentions  of  appel- 
lant Mrs.  Wisdom  was  employed  by  a  num- 
ber of  merchants  to  watda  th^r  goods  and 
aid  and  assist  In  detecting  tbefts,  and  her 
testimmiy  as  to  the  gnUt  of  appellaat  would 
seem  to  be  oonduslre. 

No  rerevslble  error  appearing  In  the  rec- 
ord, tha  judgment  of  the  trial  court  will  be 


CARREON  V.  STATE.  (No.  6576.) 

(Goart  of  Criminal  App&als  of  Texas.  Jan.  18^ 
1922.) 

1.  Indlotmast  ami  InformaUM  «=9lZS(39)— 
IsdIetnMt  beW  sot  dafeetlvt  as  oliarglRB 
both  robbery  by  violMiee  asri  robbery  by  sse 
•f  flraama. 

4in  indictment  charging  robbery  by  assault 
and  violence  and  by  the  use  of  a  pistol  held 
not  defective  as  charging  in  one  coant  both  rob- 
bery and  robbery  by  the  use  of  firearms. 

2.  CrinilnaJ  law  «=>882— Satpesded  antsMe 
Inproper  oa  esnvloUen  of  robbery  by  ue  of 
t  rearms. 

Vernon's  Ami.  Code  Or.  Tfne.  aaft 
BBtSb,  prohibitiBg  a  suspended  sentence  in  rob' 
bery  prosecntioiiB,  includes  a  conviction  of  rob- 
bery by  the  use  of  firearms,  in  view  of  the 
solo  di^i^tion  of  robbexy  provided  hj  Yemen's 
Ann.  Pen.  Code  1916,  art  1827. 

3.  Robbery  ie=»2fr-No  vartaneo  betwesn  in- 
dlotiiioat  aari  proof  as  to  person  from  whom 
mosey  ms  taken. 

In  a  robbery  prosecution,  where  the  money 
was  aremd  to  have  been  taken  from  one  D., 


and  the  evidoice  showeQ  it  was  taken  from 
one  N.,  there  was  do  variance,  it  appearing  tbat 
D.  was  the  president  of  a  corporation  and  N. 
its  secretary,  and  that  the  money  taken  was 
in  the  Joint  possession  of  both,  and  was  being 
carried  by  them  from  the  .bank  to  pay  off  eni- 
ployCs. 

4.  Robbsry  «S927(I}  —  Falloro  to  preseit 
^rgo  enbodylsg  defesss  orroneons. 

In  a  proseention  of  one  of  several  code- 
f endants  for  robbery,  who  claimed  that  he  did 
not  know  of  the  Intention  of  bis  codefendants, 
and  that  he  was  forced  by  them  to  aid  in  the 
robbery.  It  was  error  to  refuse  to  snlunit  a 
cha^  pMSMtfng  sneh  defense. 

Appeal  from  District  Court,  ISl  Paso  Coun- 
ty; W.  D.  Howe,  Judge. 

Tomas  Ctrreon  was  convicted  of  robbery, 
and  he  appeals.  Reversed  and  rouanded. 

R.  Q.  Storey,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Conviction  Is  for  robbery 
with  punishment  assessed  at  19  years  In  the 
penitentiary. 

[1]  The  indictment  charges  robbery  of  B. 
F,  Darbyslilre  by  an  assault  and  violence  and 
by  the  use  of  a  pistol.  Motion  to  quash  was 
presented  on  the  ground  that  the  indictment 
charged  in  one  count  both  robbery  and  rob- 
bery by  the  use  of  firearms.  The.contentloh 
is  without  merit.  Bell  v.  State,  77  Tex.  Cr. 
R.  146,  177  S.  W.  968;  Green  v.  State,  66 
Tex.  Cr.  R.  446,  147  S.  W.  593. 

[2]  Complaint  is  made  (bill  of  exception  No. 
2)  that  the  court  declined  to  permit  the  filing 
of  an  application  for  suspended  sentence  on 
the  ground  that,  while  article  865b,  Vernon's 
O.  C.  P.,  does  not  permit  a  suspended  sen- 
tence in  robbery,  there  is  no  such  inhibition 
where  the  robbery  Is  with  firearms.  There  is 
only  one  definition  of  robbery  in  our  Code  (ar- 
ticle 1327,  Vernon's  P.  C).  The  penalty  only 
is  enlarged  where  a  firearm  is  nsed.  The 
offense  Is  still  robbery.  No  error  was  com- 
mitted in  tefusing  to  permit  the  plea. 

[S]  The  quration  is  raised  In  various  ways 
that  there  is  a  variance  between  the  proof 
and  the  averments  In  the  indictment;  the 
contention  being  that  the  evidence  shows  the 
money  to  have  been  taken  from  E.  B.  N(fld, 
whereas  the  Indictment  alleges  it  was  taken 
from  B.  F.  Darbyshlre.  Darbyshlre  was  the 
presid^t  and  manager  of  the  Darbyshlre- 
Harvle  Iron  and  Madiine  Company.  Nold 
was  the  secretary  of  the  same  concern.  On 
the  day  of  the  robbery  they  had  gone  togeth* 
er  to  the  bank  and  gotten  the  money  to  pa^ 
oft  the  employes.  The  money  was  In  a  sac^ 
and  the  sack  was  placed  on  tbe  seat  between 
them  in  their  car.  They  drove  to  the  side- 
walk Immediately  In  front  of  their  place  of 
business.  As  they  stepped  .out  of  the  cit 
Nold  pid[ed  vp  tbs'sack  and  the  holdup  in- 
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atmntly  oecured.  NoM  threw  the  sack  on 
the  sidewalk  beMnd  him,  and  It  was  secnred 
by  one  of  the  robbers.  Both  Darbyshlre  and 
Nold  were  assaulted  and  covered  with  pistols 
by  two  men.  Darby^re  testified  that  as 
manager  he  bad  the  care  and  control  of  the 
money  as  they  were  taking  it  from  the  bank 
to  their  place  of  boslness.  Ttie  moat  that 
can  be  said  is  that  it  may  hare  been  In  their 
Joint  poiisession.  The  facts  do  not  show  such 
exclasire  care,  control,  and  management  in 
Nold  as  would  render  fatal  an  aUegatlon 
of  poesesskm  in  Darbyehire.  Tbe  fact  that 
Nold,  and  not  Daibysbire,  pk^ed  liie 
sack  to  carry  it  across  the  sidewalk  Into  their 
place  of  business  would  not,  we  think,  make 
it  inappropriate  to  stm  diarge  possession  in 
Darbyshlre.  Th^  were  both  present  and 
acting  tfvvther  in  dmreytag  the  money. 
Bastey  t.  State,  87  Tex.  Cr.  S.  444,  222  S. 
W.  670;  Ouyon  t.  State,  8»  Tex.  Cr.  R.  287, 
230  8.  W.  40& 

SVandBGo  OrUx,  Goadidupe  Twres,  and  ap- 
pellant were  Jointly  indicted  for  robbery. 
Appellant  only  was  on  triaL  Tba  state  intro- 
dnced  the  wtCe  et  appellanfs  codefendant 
Tones,  and  abe  testified  orer  aiHpeUant'a  ob- 
jection. The  UU  of  enieptlon  leaves  it  un- 
ewtaln  as  to  the  condition  of  the  prosecution 
aialnat  Torres  at  the  time  of  the  trial  In  the 
Instant  case.  The  UU  redtes  that  the  case 
acalnst  Torres  had  not  been  finally  disposed 
of,  and  tliat  Torres  himself  was  present  at 
court,  but  was  not  called  by  the  state  to  tes- 
tify. We  do  not  discuss  this  bill  of  excep- 
tion at  length,  because  the  case  must  be  re- 
versed upon  another  ground,  and,  whatever 
may  have  been  the  condition  of  the  prosecu- 
tion with  reference  to  Torres,  it  would  like- 
ly not  be  the  same  upon  uuother  trial;  how- 
ever, uiwn  the  qxiestlon  suggested  by  the  bill, 
we  refer  to  the  following  cases;  Bluman  v. 
SUte,  33  Tex.  Cr.  R.  43,  21  S.  W.  1027,  26 
S.  W.  75;  Duugan  t.  State,  30  Tex.  Cr.  R. 
116,  45  S.  W.  ID;  Dill  v.  State,  1  Tex.  App. 
278;  and  Bowiuer  t.  State,  55  Tex.  Cr.  B. 
416,  116  S.  W.  7yS. 

Francisco  Ortii,  one  of  appellant's  code- 
fendants,  was  used  as  a  witness  by  the  state. 
He  testlQed  that  the  robbery  In  question  was 
the  result  of  an  agreement  entered  into  by 
appellant.  Torres,  aud  himself.  He  makes 
ont  a  comi>lete  case  against  appellant  of 
participation  in  the  robbery.  This  Is  also 
suwwrted  by  other  evidence  in  the  case.  Ap- 
pellant tesUded  that  he  was  a  service  car 
driver,  and  that  Ortls  came  to  him  on  the 
jnoraing  of  the  robbery  and  hired  his  (appel- 
lant's) car,  with  appellant  to  drive  the  same ; 
that  be  had  no  knowledge  of  any  intent  on 
toe  part  of  Ordz  and  Torres  to  perpetrate  a 
robbery,  but  that  he  drove  to  the  jHace  where 
the  robbery  was  oommltted  at  the  direction 


of  Ortiz  and  was  sitting  In  his  car  reading  a 
paper  at  the  time  the  robbery  was  commit- 
ted, and  had  no  knowledge  toereof ;  that  Or- 
tix  and  Tmtcs,  after  the  robbery,  re-entered 
the  car  and  compelled  him  at  the  point  of  a 
pistol  to  drive  the  car  away  and  aid  them 
In  the  attempt  to  escape.  In  this  state  of  the 
record  ai^eUant  reqnested  the  following  spe- 
cial diarge,  whidi  the  court  refused  to  give: 

"If  you  should  believe  and  find  from  fh%  evi- 
dence that  Ortix  and  Torres  employed  the  de- 
fendant herein  for  the  purpose  of  dtivinr 
around  the  dty,  and  that  while  so  driving  thej. 
the  said  Ortiz  and  Torres,  committed  the  of- 
fense  of  robbery  by  the  use  of  firearma,  aid 
that  at  said  time  and  place  of  the  alleged  rob- 
bery the  defendant  herein  was  not  eogntzaat 
of  their  said  unlawful  act.  if  any,  and  Uiat 
thereafter  he  asidsted  the  said  defendants  ia 
an  attempt  to  escape  under  coeFdon  by  the 
said  Ortls  and  Torres,  then  and  in  that  evoit 
or  if  you  have  a  reaBonable  donbt  thereof,  yvm 
wOl  aoqoit  the  defendant  and  say  Ict  your  vcr* 
diet  'Not  gcDty.*** 

[4]  If  appellant  had  no  knowle*^  of  the 
purpose  of  said  codefendants  to  perpetrate  a 
robbery,  snd  was  not  cognizant  that  one  was 
bdng  committed  at  the  time,  he  wonld  nM  be 
guilty  of  any  offense:  After  the  robbery  wai 
oommltted,  even  though  he  may  bave  thai 
teamed  toereof,  if  he  was  cmnpelled  br  bis 
codefendants  to  drive  toe  car  ewsy  In  their 
effort  to  escape,  he  would  not  be  goilty  of 
any  offaise.  The  cbai^  requested  pertinent- 
ly submitted  to  toe  Jury  in  an  afflnnative 
way  appellant's  defense  We  Call  to  find  in 
toe  charge  given  by  the  court  any  presenta- 
tion of  appellant's  defensive  theory  wlial- 
ever.  We  quote  from  toe  case  of  Leon  Dun- 
can V.  State,  236  S.  W.  468,  decided  Jaanaiy 
4,  1822: 

"Perhaps  there  Is  no  better  settled  proposi- 
tion in  our  practice  than  toat.  where  toere  is 
a  defensive  theory,  it  should  be  sabmitted  ia 
the  charge  in  an  affirmative  manner,  and  tJriv 
ia  now  imperative  in  a  proper  case,  vriiere  a 
special  charge  affiroiatively  aabmittinc  snch 
defensive  theory  is  requested,  unless  snch  af- 
firmative presentation  substantially  appeared  ia 
the  main  charge.  Martin  v.  State.  67  Texai 
Crim.  Rep.  264;  Walker  v.  State.  63  Texas 
Crim,  Rep.  490;  Porter  v.  SUte,  48  Texis 
Crim.  Rep.  301;  article  787,  Tenon's  C.  a 
P.- 

The  court  may  have  thought  little  z«Uance 
should  be  placed  on  appellant's  testimony, 
and  the  Jury  may  have  Kiven  as  little  cred- 
ence to  It,  but  toe  Issue  was  falriy  lalsed. 
and  imder  toe  well-settled  law  In  this  state 
appellant  was  entitled  to  his  affirmatlTB  pres- 
entation of  it. 

For  the  failure  to  ^ve  the  reqncnltil 
cbarge.  toe  Judgment  of  flie  trial  eonrt  most 
be  reversed,  and  the  cause  remanded. 
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LEWELLEN  v.  STATE.   (N».  S406.) 

<Court  d  Criminal  Appeals  ot  Texas.  Jan.  IS, 
1822.) 

4.  HMHldtfa  4=»IU(4)— PrtMlpk  t  appafMt 
<mtr  as  appllad  ta  salf-^afame  statad. 

One  wbo  does  an  act  under  a  reaaonabla 
apprehendou  <^  loas  of  life  or  serious  bodily 
harm  founded  on  the  morements  of  his  ad- 
rersaty  is  not  to  be  held  cnlpable  becaase  it 
mar  afterwards  appear  that  there  was  no 
actual  danger. 

2.  Hoffllelda  4=^00(3)— I  aatnifftloa  on  appar- 
ent danffsr  haM  •afflnlant  nndnr  the  evidanosu 

In  a  prosecntion  tor  murder  a  charge  on 
self-defense,  which  included  ihe  following  Ian< 
goage  as  to  apparent  danger:  "And  it  is  not 
neceaaaiT  that  there  Aould  be  actual  danger, 
providing  he  acted  upon  a  reaaonabte  appre- 
hension of  dsTiger  as  it  appeared  to  him,  viewed 
from  his  standpoint  at  the  tluie,"  'M<l  suffi- 
cient under  the  evidence. 

3.  Homicide  «s»300  (8)— Charge  on  provoUas 
dllBonlty  held  demanded  by  ttm  evidence. 

In  a  prosecution  for  murder,  evidence  Keld 
auffident  to  require  a  charge  on  the  law  of 
proToldiv  a  difficult. 

4.  Homicide  «=»300(9)— Charoe  on  law  of  Im- 
perfect eelf-defenae  not  reqnlrad  nndor  Uie 
evidence. 

In  a  prosecution  for  murder,  e^dence  'heJi 
not  such  as  to  require  a  charge  on  the  law  of 
Imperfect  self-defense  on  the  theory  that  in 
provoking  the  dlfficnltjr  the  aeeuaed^  intent 
was  not  to  kill  bat  to  do  the  deceased  nenM 
lesser  Injury. 

5.  Homldde  «s»300 (8)— Evidence  field  te  re- 
quire eharBC  on  atatatery  preenmptlon  arle- 
lag  ftom  nae  of  knMe  by  deoeaaad. 

In  a  prosecntion  for  raarder  In  which  there 
was  evidence  that  deceased  approached  aeeuaed 
with  ft  butcher  knife  having  a  sharp-pointed 
blade  nine  inches  long,  it  waa  error  not  to 
charge  on  the  presumption  created  by  Penal 
Code,  art  110^  providing  that,  where  a  homi- 
cide takes  place  to  prevent  murder,  If  the 
weapons  used  by  the  party  making  the  attempt 
are  such  as  would  have  been  calculated  to  pro- 
duce that  result,  it  in  preaomed  tiiat  the  per- 
•on  so  mtaig  than  d«^ed  to  inflict  tajtuy. 

6.  Witnesses  «=»3f8  —  Testimony  snpporttH 
oharaotsr  of  witness  held  not  ad«lsalbl% 
where  witness  not  Impeached. 

Ta  a  prosecution  for  murder  it  was  not  er- 
ror to  exclude  testimony  supporting  character 
of  material  witness  for  accused,  where  such 
witnes-s  was  a  citizen  in  the  county  where 
homici-de  took  place  and  in  which  the  trial  was 
had,  though  witness  was  a  stranger  to  tbe  jaiy, 
and  state  on  cross-examination  attempted  to 
show  that  he  waa  not  an  eyewitaess  to  tbe 
homicide  and  laid  a  predieatiB  for  his  impeach- 
ment, hut  no  impeaching  evidence  waa  intro- 
dnced. 

7.  HOMMde  «s»300 (9)— Charts  en  relrthfo 
atrongtt  of  tatnn  net  required. 

In  a  prosecntion  for  murder  where  self- 
defense  was  pleadodf  evidence  held  not  such 
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ao  to  reqaire  a  «lia 
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Hocaer  Joyce,  and 
after  thoy  entered 
uaa  the  words  "aoa 
were  ordered,  and  i 
fne  tliem,  the  dec 
after  the  words  "9 
used  aereral  times, 
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are  not  going  to  c 
bitdi  in  this  place 
lant  said,  "You  ar 
wUch  iSnxovec  rep 
of  a  bltcta;  If  I  1 
too?"    Appellant  t 
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there  was  a  Mlet  in 
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turned,  drew  a  idsto 
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About  tbe  same  tl 
Joyce  threw  a  mui 
The  deceased  made 
did  not  have  any  k 
his  hand  at  the  tin 
fell  a  short  distani 
Two  wounds  were 
shot  passing  tbrougt 
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enfterefl  near  tbe  spinal  ^anu  and  passed 
throng  the  hotly,  comliig  out  amr  tbe  rigbt 

'  Appellant's  tbvsIob  was  fliat  on  flnterli^ 
tbe  balldlog.  In  talUns  to  Homer  Joyces  be 
used  the  words  "son  of  a  bitch,"  reterrtoK 
to  the  antomobile  which  he  was  having  re- 
palied  and  which  was  giving  blm  trouble; 
that  the  deceased  approached  appeUant^and 
accused  him  of  calling  the  deceased  a  son 
of  a  bitch  and  ordered  him  out  of  tbe  bntld- 
Ing.  Appellant  denied  that  In  using  the  term 
he  referred  to  tba  deceased,  but  tbe  deceas- 
ed, having  a  knife  In  his  hand,  persisted  In 
orderiDg  him  out  and  remarked:  "If  yon 
dont  get  out,  I  wlU  show  jou."  Appellant 
reached  for  the  glass  whl<^  was  setting  on 
tbe  counter,  but  the  deceased  got  1^  and  the 
appellant  1^  because  he  was  ordoed  out. 

At  tlie  time  of  aj^pdlanf  a  departure,  WtU 
Lanbam,  lAtber  Caldwell,  and  Homer  Joyce, 
and  two  other  men  ronalned  In  the  building. 
Appellant  had  no  pistol  at  the  time,  but  went 
to  the  premises  of  Harry  phflwHfai  and  took 
possession  of  Shanklln's  plstcl,  wiUi  tbe  IB- 
tenticai  of  going  to  Rochdale  and  with  no 
intention  of  having  further  trout^  with  flw 
deceased.  Appellant,  however,  retmmed  to 
tiie  detnased's  place  of  business  to  see 
whether  hie  companions  were  ready  to  go. 
As  he  entered,  he  saw  some  fme  throw  at 
the  deceased,  and  tbe  deceased  said  to  him, 
"Xou  called  me  a  son  of  a  bitch,"  at  the 
same  time  approaching.  Appellant  denied 
tttat  he  had  d<nie  so,  and  the  deceased  re- 
peated the  aoGusatlon,  saying:  "Get  out  of 
herel  Ton  called  me  a  son  ot  a  Uteb."  Ap- ; 
pellant  said  that— 

"Then  he  ran  at  mc  with  the  butcher  knife, 
and  I  pulled  my  gun  and  shot  as  quick  as  I 
could  and  as  fast  as  I  could." 

The  evidence  is  set  out  in  greater  detail 
in  the  companion  case  of  Joyce  v.  State,  re- 
ported In  234  S.  W.  896. 

[1,2]  The  court's  charge  on  the  law  of 
self-defense  Is  criticized  hecause,  as  constru- 
ed by  tbe  appellant,  it  limited  his  right  of 
self-defense  to  an  actual  attack.  Whether 
that  Is  the  correct  construction  of  the  diai^ 
may  be  debatable.  Assuming  that  It  vnis, 
however,  It  would  not  be  error  unless  there 
was  evidence  upon  which  the  theory  that  he 
acted  upon  apparent  danger  could  be  found- 
ed. In  addition  to  the  testimony  of  the  ap- 
pellant to  which  we  have  adverted,  the  wit- 
ness Lanbam,  describing  the  occurrences 
taking  place  before  the  appellant  left  the 
premises,  relates  them  In  subatantially  tbe 
same  manner  as  appellant.  He  describes 
them  thus: 

"He  (deceased)  said,  That  is  all  right,  get 
out,'  and  started  Between  thia  opening  that  was 
there  between  the  counters.  At  that  time,  be 
had  a  knife  In  his  hand.  Just  as  he  said,  'Get 
out  of  here,'  he  drew  tbe  knife  around  In  his 
hand,  something  like  this  (UlaBtrating),  and  as 


he  said  that,  he  advanced  toward  the  opening 
which  was  in  the  general  Erection  of  where 
John  LeweUen  .was." 

"About  the  tinie  that  Zurovec  was  coming 
toward  Lewellen  with  the  drawn  knife  in  his 
hand,  LeweUen  shot.  Tbe  best  I  can  nmem- 
ber,  there  wa«  tw  shots,  and  then  »rtTiftfi%r 
like  a  paose,  and  tlieii  Uixee  more,  tour  or  five 
shots  altogetber." 

The  witness,  on  croBS-examioatlmi,  said : 

'^e  had  a  big  butcher  knife  in  hla  band,  ud 
It  looked  to  me  like  he  was  fixing  to  jnmp 
OB  John  IjeweUen.  Zurovec  was  oomms 
thnwgh  the  opening  between  tiie  coonter  down 
next  to  the  front  of  the  building.  *  *  •  The 
Bohemian  had  the  knife  in  his  band  at  the 
time  the  shot  was  fired;  he  looked  to  be  about 
the  middle  of  this  opening,  coming  kind  of  to- 
ward John  Lewellen.  I  Jndge  LeweUea  was 
about  four  feet  from  Zarovec  at  the  time  the 
first  shot  was  fired." 

According  to  the  state's  testimony,  the 
knife  did  not  figure  In  the  transaction  at  alL 
According  to  the  testimony  of  the  appellant 
and  bis  supporting  eyewitness,  as  we  In- 
terpret it,  the  deceased,  with  tbe  threat  open 
his  lips  and  a  butcher  knife  in  Ms  hand, 
was  advandng  upon  the  appellant  In  a 
meuadng  attitude,  and  was  in  striking  dla- 
tance  at  the  time  the  shot  was  fired. 

The  principle  underlying  the  doctrine  of 
apparent  danger,  as  applied  to  tbe  law  of 
self-defense,  is  that  one  who  does  an  act 
imder  a  reastmal^  appreh^hm  of  tbe  loss 
of  life  m  BOTious  bodily  harm,  founded  on 
tbA  movemento  ol  Ua  advenaxy,  la  not  to- 
be  taaid  colpabla  beeanae  it  may  aftamuils 
appear  that-  tbare  was  no  aetnal  dancn. 
This  evidence  It  oecura  to  na^  lereais  a 
denonatratloo  upon  tba  part  of  the  deceued 
passing  the  point  of  preparation  for  an  at- 
tack and  to  present  a  real  situation  demand- 
ing action  upon  the  part  of  the  appellant  tor 
his  own  protection,  nils  court,  in  a  case 
holding  that  a  charge  on  the  law  ot  aroaroit 
danger  was  not  required,  said: 

*^e  do  not  understsnd  that,  In  order  tiiat 
there  should  be  an  attack  that  It  must  be  a 
completed  attack;  but  It  means  such  progress 
in  the  hostile  demonstration  and  movement  as 
to  go  beyond  the  mere  acts  of  preparation  and 
Bach  aa  to  demonstrate  beyond  doubt  the  be- 
ginning and  evidence  the  progress  ot  an  actoal 
hostUe  movement."  Simmons  T.  State,  65  Tex. 
Gr.  B.  44%  U7  S.  W.  145. 

^ee,  also.  Ruling  Case  Law,  vol  13,  r  816. 

If  the  conduct  and  words  of  the  deceased 
were  such  as  described  by  the  appellant  and 
bis  supporting  witness  there  was  presented 
a  situation  which  would  not  Justify  a  re- 
versal of  the  case  upon  the  complaint  made 
when  ooDsldered  in  the  light  of  the  evidence 
and  tbe  charge  tliat  was  actually  given. 

The  charge  on  self-defense,  in  paragraph 
IS,  in  an  abstract  manner,  stated  the  prin- 
dples,  using  the  foUowing  language: 
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"And.  it  !■  Mt  Mceseary  that.tkeDn  shonld 
be  acttul  daivcr,  ^oriding  he  u^d  npaa  a 
reasNiable  agpreheiwiOD  of  danger,  aa  it  ap; 
peared.to        rlewed  from  hla  standpoint  ^ 

the  time." 

In  paragraph  14  the  Jury  Is  told  that  If 
they  beUeve  that  at  the  time  the  shot  was 
fired  the  "deceased  was  makinff  or  abont  to 
make  an  attack  upou  him,"  or  "If  they  had  a 
reasonable  doubt  thereof,  which  from  the 
maimer  and  character  of  It,  caused  him  to 
have  a  reasonable  expectation  or  fear  of 
death,  or  serious  bodily  injury,  etc."  See 
Godwin  V.  State,  39  Tex.  Cr.  R.  404,  46  S.  W. 
226 :  Simmons  v.  State,  65  Tex.  Cr.  B.  448, 
U7  S.  W.  141;  Cavil  v.  State,  25  S.  W.  628; 
BodriQuez  t.  State,  71  Tex.  Or.  R.  108,  158 
S.  W.  537 ;  Coker  v.  State,  22  Tex.  App.  20, 
2  S.  W.  615;  Ellison  v.  State,  34  S.  W.  046. 

[Sj  The  evidence.  In  our  opinion,  justified 
the  charge  on  the  law  of  provoking  the  diffi- 
culty. It  was  appellant's  theory  that  he  fired 
to  protect  himself  from  an  attack  by  the  de- 
ceased. There  is  evidence  that  immediately 
before  the  attack,  the  appellant  referred  to 
the  previous  encounter  in  which  Insulting 
^itbeta  had  been  exclianged  and  In  which, 
Bccordlug  to  appellant,  he  had  been  by  the 
deceased  ordered  out  of  bis  bouse.  If  the 
deceased  made  the  attack  described  by  the 
appellant,  the  evidence  justified  the  infer- 
ence that  it  waff  broi^t  about  by  the  ap- 
pellapt's  conduct  and  words.  Tbe  things 
that  took  place  in  the  house  of  the  deceased 
a  short  time  before  tbe  appellant  returned 
thweto  were  available  to  the  jmj  In  In- 
te^eOng  the  subsequent  acts  of  the  ajH 
peliant.  Evidence  was  not  wanting,  we 
tliink,  to  support  the  inference  tbst  tlie  ap- 
pellaiit.  Incensed  by  the  first  encounter,  arm- 
ed himself,  returned  to  the  premises  v^ldi 
he  had  left  upon  tbe  prder  of  the  deceased, 
and  referred  to  the  former  altercation  for  the 
purpose  of  canOng  tbe  deceased  to  attack 
lilm  and  with  tbe  Intent,  when  the  attack 
was  ao  mad^  to  aboot  aiid  klU  the  deceased, 
and  that  at  the  time  of  the  homicide  be  act- 
ed tai  iramuaee  of  tbie  design.  Ibe  aound- 
ness  of  this  oonclnslon,  we  ttalnk,  la  liioe- 
trated  In  the  decisions  of  this  court  Ife- 
Qnw  T.  EUfce,  49  8.  W.  229;  Bateaoo  v. 
State,  46  Tez.  Cr.  B.  46,  80  8.  W.  68 ;  Cole- 
man T.  Sta^  26  S.  W.  772;  Tardj  v.  Stat^ 
47  Tex.  Or.  B.  444,  83  a.  W.  U28;  ComeUus 
T.  State,  M  Tes.  Cr.  B.  186, 113  8.  W.  1060; 
Barstado  t.  State^  48  Tex.  Or.  B.  266,  87  S. 
W.  844 ;  Taylor  v.  State,  47  Tex.  Cr.  B.  122, 
80  8.  W.  878;  122  Am.  St  Bep.  675;  Bice  v. 
State.  6S  Tez.  Cr.  B.  S33, 117  S.  W.  163. 

[4]  We  discern  no  evidence  which  rendered 
It  ineumboit  upon  the  court  to  instmct  up- 
on the  law  of  imi)erfect  s^-defense,  on  the 
Ibeory-  that  In  jprovoklng  the  difficulty  the  ap- 
ptflaAt^  Itttnt  was  not  to  kiU  but  to  do  the 
deceased  some  leseer  iojnry.  If  tbe  Jury  be- 
Berad  that  tbe  appellant  Intentionally  need 


means  reasonably  calculated  to  canae  the  de-< 
oeaaed  to  attack  blm  in  order  that  ha  ml^ 
nse  the  attad^  thus  provoked  as  an  excuse  £or 
inJaring  tbe  deceased,  there  is  no  eridenoe^ 
so  far  aa  we  are  aware,  which  suggests  that 
tbe  injury  be  intended  to  Infllet  waa  ottier 
tban  Bcriona  bodl^  Injury  op  death.  The 
hind  of  weapon  that  be  cboee  and  tbe  man- 
ner in  wUdi  be  need  it  apparency  rctot  any 
intent  save  that  described.  Keeton  v.  State, 
59  Tex.  Cr.  B.  81B,  126  S.  W.  418;  Thmnra 
V.  State,  24  Tex.  App.  70%  7  &  W.  £36. 

Tbe  court,  in  siAmltting  the  oosxrene  of 
the  stete^B  thewy  In  the  tdiarge  on  provok' 
ing  the  dlfitoxltr,  after  telling  tbe  Jury  the 
consequences  of  killing  the  deceased  after 
appelant  had  Intentionally  and  by  ealtable 
maana  provoked  the  dlfflcolty,  for  tba  pur- 
pose (tf  killing,  usee  the  following  exprea- 
alon: 

"UnleBi  you  believe  from  the  evidence  that 
the  said  John  Lewellen  did  not  Intentionally 
seek  and  bring  on  the  aOe^  difficnlty  with  tbe 
intent  to  Ull  tht  said  John  Zarovee." 

This  is  crItlclKed  on  the  wel^t  of  the  evl- 
denc&  Upon  another  trial,  tbe  diarge  duNild 
be  so  framed  as  to  obviate  this  objectlim. 
It  waa  doubtless  tbe  idea  of  tbe  oonrt  to 
infCHrm  tlie  Jury  tbat  althoogta  the  appellant 
may  have  used  words  or  been  guilty  of  con- 
duct which  provoked  tbe  dUBculty,  he  would 
not  forfeit  his  rigbt  of  self-defense  unless 
his  words  or  acta  were  Intended  to  bring  on 
tbe  difficulty  In  order  tbat  be  might  kill  the 
deceased. 

[I]  In  article  UOO  of  the  Penal  Code,  It  la 
provided  that  wboe  a  homicide  takes  place, 
to  iwevent  murder,  If  Cbe  weapons  used  by 
the  party  making  tbe  attempt  are  audi  as 
would  have  been  calcnlated  to  produce  that 
result,  it  Is  presumed  that  the  person  so  us- 
ing them  designed  to  Inflict  the  injury.  A 
charge  on  thla  presumpticm  was  not  embod- 
ied in  the  court's  diarge,  and  an  exception 
to  it  was  reserved  upon  tliat  ground.  We  re- 
gard the  omiplalnt  aa  wdl  founded.  As  In- 
dicated herelnaboTe,  tbe  trial  court  treated 
appdlant^  teathnmiy  deeoiMng  tlie  attad^ 
by  the  deceased  aa  ualng  a  '^ntdier  knife." 
By  otber  crrldenee  in  tbe  caae^  tbe  knife  la 
described  aa  one  wKb  a  diarp  point  and  with 
a  blade  about  nine  indiea  long.  We  vnAa- 
stand  tbe  atatnte  to  be  tlut  where  one  la 
attacked  by  an  aamdlant  who  uaea  in  tlie  a^ 
tack  a  weapon  calcnlated  to  produce  death  In 
the  manner  need,  in  meaanring  tbe  rigbta  of 
an  aoeosed  wbo  defends  against  sucb  an  at- 
tack, tbe  law  preaomea  tbat  bla  assailant 
intoided  to  kill  him.  The  intoit  of  the  as- 
sailing party  ia  not  a  qnestiini  of  fact  for 
tbe  Jury.  (Ward  t.  State,  30  Tex.  App.  687, 
18  8.  W.  708),  but  If  the  Jury  determines 
that  the  proof  establishes  the  fact  that  he 
was  making  tbe  attatft  ludng  tbe  weapon  de- 
scribed, the  presumption  of  law  is  tbat  bis 
intent  was  to  fclU  (Clark  t.  State.  56  Tex. 
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Gr.  R.  29S,  120  S.  W.  179).  In  a  cue  where 
MK^tk  an  imm»  is  iveeeDted,  ttie  Autf  upon 
the  trial  court  to  charge  the  flubetanee  of 
the  statute  mmtioned  appears  fapemtlTe. 
McUlebael  States  48  Tex.  Cr.  B.  424,  98 
8.  W.  728;  Olarfc  t.  State.  S6  Tex.  Or.  R. 
286,  120  S.  W.  im  Many  flluatratknu  of 
tbla  rale  are  found  where,  as  In  the  preaent 
case,  the  erldence  disclosed  an  attack  with 
the  knife.  Winiama  t.  State,  65  Tex.  Or. 
B.  437,  144  S.  W.  620;  Bndson  v.  State,  60 
Tex.  Cr.  R.  660,  128  8.  W.  1126,  Ann.  Oaa. 
1912A,  1824;  Oooper  r.  State,  48  Tex.  Or. 
R.  86^  85  B.  W.  1069.  Ttae  law  flxea  no  ar^ 
Iiitrai7  teraiB  in  whldi  the  Instruction  shall 
be  Kiren  to  the  Jury,  but  Uie  obligation  to 
give  the  charge  Is  not  met  by  the  tttarge 
OTdfnarlly  glvw  on  the  laaae  of  adf>defaise. 
In  aU  anch  cases,  the  accused  defends  against 
the  atta<A  or  tbreat«ied  attack,  as  viewed 
from  his  standpoint  at  the  time.  Article 
1106,  however,  Is  a  definite  element  In  the 
law  of  self-defense  and  wbere  tlie  facta 
bring  the  case  within  the  purview  of  this 
statute, '  Its  substance  should  be  charged. 
Suggestions  to  the  omtrary  In  Ward  v. 
State,  70  Tex.  Gr.  R.  SOS.  100  S.  W.  272. 
Alexander  v.  State,  63  Tex.  Or.  R.  108,  138 
S.  W.  721,  and  some  othor  cases  are  out  of 
harmony  with  the  statute  and  its  constmo- 
tlcm  by  the  great  wel^t  of  authwlty.  We 
have  recently  had  occasion  to  review  various 
dedsltms  of  this  court  upon  the  subject  In 
the  case  of  Briscoe  v.  State.  286  S.  W.  991, 
not  yet  [olBdally]  reported.  Under  the  evi- 
dence In  the  instant  case,  the  trial  court 
was  not  warranted  Id  refusing,  In  response 
to  appellant's  exception,  to  amend  his 
charge  In  the  respect  mentioned. 

16]  Lanham,  an  important  witness  for  the 
appellant,  was  a  stranger  to  the  Jury,  and  bis 
testimony  coincided  with  that  of  the  appel- 
lant but  conflicted  with  that  of  the  state's 
witnesses.  The  theory  of  the  state's  coun- 
sel appears  to  have  lieen  that  Lanham  was 
not,  In  feet,  an  eyewitness  to  the  homicide, 
and  In  his  cross-examination  the  Idea  that 
this  was  the  view  of  state's  counsel  was,  by 
Innuendo,  made  appar^t.  Predicate  was 
laid  for  his  Impeachment,  but  no  impeaching 
testimony  was  Introduced.  He  appears  to 
have  been  a  citizen  of  the  county  In  which 
the  homicide  took  place,  aiid  in  which  the 
trial  was  had.  We  do  not  regard  the  case 
to  come  under  the  rule  that  is  asserted  in 
PhllL^  V.  State.  19  Tex.  App.  158,  where, 
under  exertional  circumstances  the  court 
received  testimony  suroortli^  the  character 
of  the  witness  who  was  a  stranger  in  the 
county.  In  the  Instant  case  we  think  the 
court  did  not  err  in  refusing  to  receive  Bu<di 
testimony.  The  cases  supporting  Phillips  v. 
State,  Buinra,  and  dlstingvlshing  it,  are  found 
In  Rose's  Notes  on  Texas  B^orts,  vol.  6,  pp. 
488  and  484.   The  Instant  case,  we  tblnlCf 


comes  within  Oie  pnrrSnr  of  Warrea  v. 
SUte.  51  Tax.  €r.  R.  600^  108  S.  W.  888; 
Uorrtson  v.  Stete^  37  Tex.  Cr.  R.  OOT,  40  8. 
W.  591 ;  Murphy  v.  State,  40  8.  W.  978. 

tl]  ThcT  idrcumstances  <^  the  bomldde  are 
not  sudi  as  to  call  for  a  charge  on  the  rda- 
tlva  strength  of  the  parties.  Vann  v.  Stat^ 
45  Tex.  Cr.  R,  434,  77  S.  W.  813.  108  Am. 
St  Rep.  861;  Ballard  v.  State.  160  S.  W. 
019;  Brady  v.  State.  66  S.  W.  521. 

[I]  There  is  an  assignment  In  the  motion 
fer  new  trial  supported  by  evidence^  upon 
the  subject  of  rec^pt  by.  the  Jury  of  evi- 
dence prejudicial  to  the  appellant  during 
their  retirement  The  question  is  .one  upon 
whldi  the  law  Is  well  settled.  See  Gilbert 
V.  State,  86  Tex.  Gr.  R.  697,  215  8.  W.  106; 
McDougal  V.  State,  81  Tex.  Cr.  R.  179,  104 
S.  W.  044.  L.  R.  A.  1917&,  930.  Inasmuch 
as  the  Question  will  not  likely  arise  upon 
another  trial  certainly  not  upon  the  same 
evidence,  we  dean  It  unnecessary,  to  enter 
into  an  analysis  of  the  testimony  In  order 
to  determine  whether  the  fects  are  swSi  as 
to  require  a  reversal  upon  that  ground. 

There  were  some  Intemperate  arguments. 
On  another  trial,  counsd.  no  doubt,  win  re- 
frain from  repeating  them.  W«  therefere 
pretermit  any  further  comment  on  tiiem. 

The  Judgment  is  reversed  and  tiie  cause 
r^anded. 


WHITE  V.  STATE.  (No.  0618.) 

(Court  of  Criminal  Appeals  of  Texas. 
Jan.  20, 1922.) 

CriMlaal  law  «b>42— Partislpaat  In  tuiMfBi 
gaaie  ssmnoasd  to  testify  before  tks  grand 
Jury  could  aot  be  prosacated  therefor. 

Defendant,  who  had  been  summoned  and 
examined  before  tlie  grbnd  jury  as  to  a  game 
of  cards  in  which  be  had  participated,  under 
Pen.  Code  1911,  art  S74,  providliv  that  any 
person  so  summoned  and  examined  should  not 
be  liable  for  proseeotlon  (or  any  violation  of 
said  artide  about  which  he  may  testify,  could 
not  bs  odBvicted  for  participating  la  so^ 
game. 

AKWftl  from  Bandlttm  Countj  Goort;  J. 

C.  Shit»nan,  Judge. 

T.  M.  White  was  convicted  for  unlawfully 
playing  cards  at  a  place  other  than  a  private 
residence.  Judgmenb  reversed,  and  cause 
remanded. 

O.  O.  Lewis  and  A.  R.  Eidson,  both  of 
Hamilton,  for  appellant 

B.  G.  Storey,  Asst.  Atty.  Qeo.,  tor  tbe 
State; 

MORROW,  P.  J.  The  convlctlui  is  for 
unlawfully  playing  cards  at  a  place  otber 
than  a  private  residencei. 


Cs»For  oUMr  cmos  sm  *ame  topltt  «ad  KEY-NUHBBR  In  all  KBjr-Kambered  IHt«*1a  raS  IndexM 


Texj  BRTi^OK 
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The  «Tldence  showed  that  appdluit  played 
a  ganM  of  Carda  in  the  office  of  T.  M.  White 
with  V.  A.  Ilartman,  S.  C.  Carlton,  and  J. 
T.  Lovelace  about  December  lat 

The  aRiellant,  before  he  was  aware  that 
the  Indictment  had  been  returned,  was  budi- 
moned  before  the  grand  jury  and  teattfled  as 
a  witness  and  revealed  ftict  that  the  par- 
tlcnlar  game  npon  whldi  Uie  convlctloB  rests 
was  played. 

It  is  iHTovided  by  law  that  a  partidpant 
in  a  gamlnf;  case  may  be  compelled  to  at< 
tend  an  Inquiry  into  the  oCPense  and  give  evi- 
dence.  IB  the  article,  iMweTer,  It  is  said: 

"Avj  person  ao  snnuaoned  and  examined  shaU 
not  be  liable  to  prosecution  for  any  vlolaljon  of 
said  artidea  about  which  he  may  testify.''  Pe> 
nal  Code,  art.  674. 

In  oomtmlng  this  article,  it  Is  held  that 
where  cm*  Is  w  trial  diarged  with  gaming, 
lie  may  pnrre  as  a  defenae  that  he  was  sub- 
ponuBd  beftora  the  grand  jury,  and  in  obedi- 
ence to  its  requirement  gave  evidence  toncb- 
ing  the  transaction.  Grtffln  v.  Stat^  48  Tex. 
Cr.  B.  428.  66  S.  W.  7S2.  Therein  It  Is  said: 

would  make  no  difference  whether  the 
grand  jury  bad  retDmed  the  biO  or  was  simply 
examining  into  the  trtnnactioB.  If  the  tes- 
timony of  one  of  the  participants  !■  used  by 
any  of  these  tribonale,  courts.  «r  officers  in 
behalf  of  tha  state,  it  exonerates  the  witness 
whose  tesUmony  is  sued  hy  virtue  of  the  terms 
of  the  sUtute.** 

But  for  the  statute  providing  for  inimn- 
nltr,  a  partidpant  in  a  gambling  game  could 
not  be  vequired  to  testify  thereto.  The  stat- 
ute gtvM  Aim  immonity.  The  state,  having 
availed  Itadt  at  the  atatate  to  seoare  ap- 
Ttcnanf  s  testtmony,  cannot  dooy  him  exon- 
eration from  prosecution  to  which,  tmdef 
the  same  statute,  he  la  entitled.  Dodaon  % 
State,  89  Tex.  Gr.  R.  541,  292  B.  W.  887. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


BRiSCOE  V.  STATE.   (No.  6248.) 

(Court  of  Crbaioal  Appeala  of  Texas.  June  8, 

1921.  State's  Behearing,  Granted  Dee.  7. 
1981.  Awellanf  a.  Behearing  Deidcd  Feb.  1. 

1922.  ) 

I.  HoMidde  «s3r87— Evlilsnos  of  deoaasaA 
dsfaetlve  eyesight  beiri  admissible  li  rebuttal 
•f  teattmoay  of  attack  by  him. 
In  rebuttal  of  the  testimony  of  defendant 
and  his  witnesses  to  an  attack  od  defendant  by 
deceased  of  a  character  not  comporting  with 
the  ordinary  conduct  of  one  of  bis  advanced 
age  and  defective  vision,  it  was  not  error  to 
admit  testimony  that  his  eyesight  was  very 
had,  and  that  he  conld  not  recognice  witness, 
his  soa»  when  meetiag  him,  except  by  bis  vdca. 


7.  BTATB-  991 

S.W.) 

2.  Homldds  ^199-^lB  rsbnttal  of  olatm  that 
deoaased  cat  defoadaaft  slothes  with  a  knife, 
ooadltlOB  of  knives  of  the  two  pertlasnt. 

In  rebuttal  of  defendant's  testimony  that 
deceased  attacked  him  with  a  knife  and  cut  hia 
clothes,  and  on  the  state's  theory  that  defend- 
ant cut  bis  own  clothes  to  make  it  appear  that 
he  was  defending  against  an  attack  with  a 
knife,  it  could  be  shown  thai  defendant  when 
arrested  had  a  very  sharp  knife,  whereas  t^e 
evidence  showed  tbe  dosed  knife  fo<md  nesr 
deeeaaad's  body  was  very  dull  and  dilapidated. 

3.  Crimlial  law  «s>404(4)— ClotMng  wara  hy 
deceased  held  adailsslkle. 

The  attitude  of  the  parties  toward  eadt  oth- 
er  in  the  difficulty  being  an  issue  on  a  prosecu- 
tion for  murder,  and  the  testhnony  thereon  con- 
flicting, it  waa  not  error  to  a&nk  tbe  dotUag 
worn  )v  deceased  at  time  of  the  shooting. 

4.  Criminal  law  «s»829(S)— la  view  of  mqaal- 
Ifled  ofcarga  salf-dafease,  keM,  U  was  n- 
aeoeasary  to  give  requested  ohargas. 

A  fuU  charge  on  self-defense,  in  no  way 
abridging  defendant's  right  of  self-defenae,  hav- 
ing been  ^ven  in  a  hcnnicide  case,  it  was  un- 
necessary to  ghre  defendant's  requested  charges 
that  he  had  the  right  to  go  to  defendant  to  ex- 
l^aia  a  matter  orer  which  trouble  arose,  and 
that  the  fact  that  he  was  armed  would  not  af- 
fect his  r^ht  of  adf-defenae. 

On  State'a  Motion  for  Rehearing. 

5.  HoBiloide  •3=>3(W(9)— Evideaoe  of  deceased 
havlag  attaoked  defaadant  with  a  deadly 
weapon  held  not  such  a»  to  call  for  an  In- 
struction OB  presumption  of  his  design. 

Evidence  that  deceased  was  attacUng  de- 
fendant with  a  knife,  which  in  the  manner  uaed 
was  not  a  deadly  weapon,  praeUeally  aU  flie  evi- 
dence helng  that  It  was  closed  and  held  in  de- 
ceased's fist,  feeid  not  such  aa  to  require  an 
Jnstraetlon  under  Pan.  Code  UUl,  art,  1106.  as 
to  ^wanvlilm  «i  deceaaed'a  dealgn  In  aucb  a 
case. 

Appeal  from  District  Court,  Comanche 
County ;  J.  B.  Arnold,  Judge. 

Matftan  BrisfiOe  waa  convicted  of  murder, 
and  mvsaM.  Afltemed. 

Callaway  ftOallaway,  (tf  Conumdt^  and  A. 
R.  Bldeon.  of  HamHton,  Cor  appeUant. 

Smith  &  Woodruff,  of  Comanche,  a  M. 
Cureton,  Atty.  Gen.,  and  E.  F.  Smith,  Asst 
Atty.  Gen.,  for  the  State. 

HAWKINS,  J.  Conviction  was  for  murder. 
Punishment  waa  aasesaed  at  20  years  la  the 
penitentiary.  This  is  tbe  aeoond  aia>eaL  Tlie 
opinion  as  reported  oa  the  fonner  bearing 

will  be  found  In  87  Tex.  Cr.  R.  375, 222  S-  W. 
249.  The  facts  developed  on  tbe  anhseiiuent 
trial  were  substantially  the  same  as  appear 
in  the  former  opinion,  and  will  not  be  aet  out 
here  unless  in  connection  with  tbe  dlscusskm 
.of  some  asslgnmoit  of  error  it  becomes  neces- 
sary to  revert  to  some  portion  of  tbe  teati- 
mouy. 


^saTar  othir  eases  see  ssme  to^  as4  KBT-miltBBIt  In  all  K«r-Nttirt»«ea  DIgssta  sad  Msxss 
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[1]  Xn  rAnttal  the  state  prorea,  orer  ap- 
pellant's objection,  by  a  son  of  deceased  that 
tlie  latter^  eyeslgbt  wtfs  very  bad.  and  be 
could  not  see  well  enongb  to  recognize  a  per- 
son close  to  blm,  and  that  be  conld  not  rec- 
ognize witness  when  meeting  him  except  by 
his  voice.  The  bill  presenting  this  aB^ed 
error  is  qualified  by  the  trial  Judge  to  the 
effect  that  BKiellant  himself  testified  that  he 
had  known  decetaed  about  40  years,  and 
knew  his  eyesigltt  was  impaired.  Deceased 
Is  shown  to  have  been  a  man  abont  70  years 
old.  Appellant  and  his  witnesses  testified  to 
an  attad£  upon  appellant  by  deceased  of  such 
a  character  as  did  not  comport  with  the  or- 
dinary conduct  of  one  of  bis  age  and  d^ec- 
tlve  vision,  and  we  see  no  error  In  the  admls- 
edon  of  this  evidence.  This  question  seems 
to  be  practically  the  same  one  decided  ad- 
versely to  appellant  in  the  sixth  subdivision 
of  the  former  opinion. 

[2]  Appellant  <dalmed  that  deceased  at- 
tacked biro  with  a  knife,  and  cut  his  (^otbee, 
wbliAi  were  ablblted  to  the  Jury.  It  was 
hotly  contested  by  the  state  whether  deceased 
ever  had  his  knife  opened  at  all  during  the 
difficulty  that  resulted  In  his  death.  It  was 
evidently  the  theory  of  the  state  that  appel- 
lant cut  bis  own  clothes  to  make  It  appear 
that  he  was  defending  against  an  attack 
with  a  knife.  In  rebuttal  the  state  proved 
by  the  sheriff  that  when  he  arrested  appel- 
lant he  had  a  knire  in  his  possession  which 
was  very  sharp,  whereas  the  evidence  showed 
the  closed  knife  found  near  the  body  of  de- 
ceased was  very  dull,  and  in  a  generally 
dilapidated  condition.  We  are  of  opinion  this 
evidence  was  pertinent  upon  the  Issae  as  to 
the  cuts  upon  appellant's  clothing.  It  does 
not  occur  to  us  that  appellant's  complaint  Is 
tenable  that  the  Jury  may  have  consid- 
ered It  as  evidence  Indicating  that  he  was  a 
bad  man,  or  that  he  could  have  resorted  to 
the  knife  Instead  of  a  platol  In  repelling  Qie 
alleged  assault  by  deceased. 

[3J  Complaint  Is  made  because  the  state 
was  permitted  to  introduce  the  clothing  worn 
by  deceased  at  the  tine  of  the  lunnlcide.  In 
the  former  oplnim  we  find  the  following  lan- 
guage: 

'*S!h9  attltnda  of  flie  parties  toward  each 
other  daring  tbe  difficulty  being  an  issue,  we  are 
unable  to  say  that  It  was  error  to  admit  ip 
testimony  the  clothing  worn  by  deceased  at  the 
time  «( the  shooting.*' 

The  trial  Judge*  after  setting  out  tlie  con- 
flicting testimony  on  the  relative  posiUons  of 
the  parties,  certifies  that  the  evidence  upon 
this  issne  was  substantially  the  same  as  on 
the  former  trlaL 

[4]  The  fourth  and  fifth  bills  of  exceptions 
may  be  considered  together.  Appellant  re- 
quested special  charges  to  the  effect  that  ap- 
pellant had  the  right  to  go  to  deceased  for 
the  iHiziMwe  of  explaining  and  proving  to  blm 


that  aiHwUant  did,  not  get  ttie  bindsr  dmln 
over  which  the  trouble  arose,  and  the  fact 
that  aiisidlant  was  armed  wttb  a  pistol  would 
not  effect  his  right  <a  self-defense.  Tbe  rea- 
son siven  Iqr  the  oonvt  for  leCnstng  the 
charges  was  that  nowhere  in  tbe  charge  was 
appeUantfa  riglit  nt  a«lt-detaise  In  any  way 
abridged.  An  eiaminatlwi  at  tbe  teoord  dls- 
dosea  that  a  fall,  Uix,  and  nntmmwriiBrt 
charge  on  self-defense,  both  from  attack  and 
on  (be  crouttd  of  communicated  threata,  waa 
sntBBltted  to  tbe  Jury  in  tbe  main  diaiss^ 
and  this  was  snpp)einented  «.  «pedal 
charge  <m  tbe  same  subjeet.  Theve  being  no 
Instructions  In  any  way  restricting  self-de- 
fense, there  was  no  necessity  for  glying  tb» 
requested  charges.  Such  has  beai  tbe  Iwld- 
Ing  of  this  court  In  a  Umg  Une  of  auttaoritles. 
Branch's  Anno.  P.  0.  p.  1091,  i  19Q0»  and  aur 
thoritiea  collated.  WllHCiord  r.  States  88  Tex. 
Or.  a  SOS,  42  S.  W.  0T3:  Ford  t.  State;  T7 
Tex.  O.  R.  26S.  m  8.  W.  UTS;  TtaA  t. 
State,  71  Tex,  Cr.  B.  82S,  188  S.  W.  SIO ;  Bay 
T.  States  80  Tex.  Or.  B.  461,  UW  8.-W.  1111; 
Smith  V.  State,  81  Ttex.  Or.  B.  868, 19S  &  W. 
S05 ;  HoHman  r.  State,  8S  Tex.  B.  871, 
212  S.  W.  663. 

Hie  assignment  wbldi  has  given  na  m<»e 
concern  than  any  other  presented  In  the  rec- 
ord win  DOW  be  discussed.  Ai^>ella]it  re- 
quested a  Bpedal  charge,  which  the  court  re- 
fused to  give,  which  was  a  substantial  copy 
of  the  first  part  of  article  1106  (676),  Penal 
Code,  and  then  followed  an  application  of  the 
law  of  ttiat  artUde  as  follows: 

"Now,  therefore,  If  you  bdleve  from  tb«  evi- 
dence that  tbe  deceased  was  using  a  knife  fn 
his  attack  on  tbe  defendant,  if  yon  Miere  he 
Btta<Aed  defendant,  and  that  said  kl^  was 
each  as  wonid  bave  been  calculated  to  inflict 
death  or  seriooa  bodily  Injory,  then  yoo  are 
charged  that  the  law  presumes  that  it  waa  the 
deai^  of  the  deceased  to  inflict  audi  injiuy. 
In  cSM  you  have  a  reasonaUe  doubt  berdn 
you  will  give  defendant  the  benefit  of  nkch 
doubt." 

We  find  m  tbe  oonrf  s  main  duucge.  In  con- 
nection with  his  oirianatitA  to  the  Jury  of 
the  law  of  aeU-defmse,  Ibat  K  biebides  aztlde 
1106  (676),  P.  O.,  but  makes  no  applicatloiL  of 
the  law  as  tberein  stated  to  the  fscts  oC  tbis 
case.  No  exception  was  peearatted  to  the 
court's  charge  pitting  out  such  lUldre;  but 
the  qpedal  charge  adverted  to  was  requested. 

In  order  to  determine  whettia  tb9  re- 
quested charge  should  have  been  given,  tt  Is 
necessary  to  look  to  tbe  statement  oC  facts 
for  a  description  of  the  knife  which  it  is 
claimed  deceased  bad,  and  therefomi  ascez^ 
tain  whether  an  Issue  was  raised  requiring 
the  submission  Uiereof  to  ibe  Jnxy.  Tb^ 
were  only  three  eyewltnessee  at  the  immedi- 
ate some  of  the  kUUag,  appellant,  Ndse  BMs- 
coe,  and  one  SewelL  Their  testimohy- throws 
no  ll^t  upon  the  cfaaiaeteF  weapen'wbMi 
it  iB  dalmed  deceased  bad  at     time  J»  was 
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killed.  Sewell  dladidms  haTfug  sera  a  knife 
In  Ills  hand  at  any  time  during  the  difficulty. 
Nelse  Briscoe  claims  to  have  seen  deceased 
take  a  knife  out  of  his  pocket  with  his  left 
hand  and  <diange  It  to  his  right  hand,  but  he 
claims  that  all  the  blows  stru(^  by  deceased 
at  appellant  were  struck  with  the  left  hand. 
Tills  witness  claims  never  to  have  seen  the 
knife  open  at  any  time.  The  appellant,  how- 
ever, testified  that  deceased  did  get  his  knife 
out,  opened  it,  and  made  ad  attack  upon  him 
with  it,  in  which  he  clalma  the  sleeve  of  his 
Jnmper  was  cut  and  the  skin  of  bis  arm 
grazed.  The  only  description  of  the  knife 
which  we  find  In  the  record  Is  from  the  Jus- 
tice of  the  peace  who  held  the  Inquest,  and 
from  the  sheriff.  One  of  these  witnesses 
testified  in  regard  to  the  knife,  substantially, 
ms  foUom: 

"Thia  knife  was  Ijing  on  the  groand  by  Us 
■ide,  cloned.  Th«  back  spring  is  loose;  tbe 
large  blade,  I  think,  is  about  2^  inches  long. 
Seems  to  be  badly  used,  gapped,  and  very  dull. 
The  back  spring  is  worn  out  and  gives  away 
when  yon  press  against  tbe  kn|fe  blade.  The 
•man  Made  Is  about  1%  inches  or  2  inches 
.long,  probably  not  so  long.  It  is  la  better  ^^on- 
dition  than  the  Ug  blade,  pointed  at  the  end 
and  not  so  gapped  as  the  other.  It  Is  not 
■harp,  but  very  dull.  The  back  spring  to  this 
blade  Is  in  the  same  condition  as  the  large 
blade.  When  you  press  against  the  blades  they 
spring  back  beyond  the  back  ^>rinc— this  spring 
just  j^vea  way." 

The  other  witness  testified  substanttally 
that: 

"The  knife  was  lying  on  the  right  side  of  de- 
ceased, about  18  inches  from  bis  pocket  when 
be  flrst  noHced  it,  and  that  the  knffe  was  dos- 
ed, larger  blade  is  a  pointed  blade,  taper- 
ing kinder  to  a  point,  shows  to  be  a  little  sharp 
on  the  end,  but  not  mneh.  The  blade  Is  sfMmt 
8%  tncbes  long;  the  handle  about  4  Inches; 
the  entire  knife  from  end  to  end  is  about  6 
'  or  7  inches.  The  small  bladft  is  about  2  indies 
long.  This  blade  is  not  sharp,  but  it  Is  sharper 
than  the  other  one.  The  blades  will  come  back 
m.  certain  distance  against  the  back  spring,  and 
then  do  not  seem  to  go  back  any  further. 
TE%ere  is  a  big  gap  here  In  tiie  big  Made,  I 
judge  fulty  one-fourth  inch  broke  out.  From 
where  It  la  gapped  to  tbe  end  of  tbe  blade  is 
■very  dull.  The  point  of  tbe  blade  is  not  sharp. 
I  would  call  it  a  'dubbed*  blade.  When  the 
blade  is  pressed  against  an  object  it  would 
posh  part  of  the  way  back  beyond  the  back 
spring.  In  tbat  condition  the  blade  would  nat- 
ural]; be  loose  in  the  Jaws.  The  little  blade 
is  sharper  than  tbe  big  Made  of  the  knife,  and 
more  pointed.  I  do  not  call  it  a  sharp  blade 
mt  an.  Both  blades  of  the  Imife  are  loose  in  the 
Jaws;  they  are  very  loose.  A  doll  knife  can 
bt  stock  in  a  person  the  aame  as  a  sharp  one. 
A  man  can  be  staUied  with  a  dull  knife  or  in- 
strument.^ 

Does  tbe  description  of  the  knife  raise 
Mch  an  issue  of  fact  as  required  the  court 
to  submit  a  charge  on  presumption  aa  to  the 
intait  from  its  use?  Before  audi  a  Cbarce  Is 
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r  called  for  the  {nstmment  must  be  Aown  to 
be  one  not  with  which  death  or  otber  Injury 
defined  by  the  article  in  question  might  or 
could  be  inflicted,  but  one  "calculated  to  pro- 
duce that  result,"  or  the  evidence  must  be 
such  as  raises  an  Issue  of  fact  upon  that  point 
for  the  settlement  of  the  Jury.  We  have  ex- 
amined all  the  cases  dted  by  appellant  in  his 
brief  upon  this  question.  In  Polk  v.  State,  60 
Ter.  Or.  R,  409, 132  S.  W.  T67,  the  instrument 
in  question  was  a  loaded  quirt.  This  court 
held  the  charge  should  hare  been  given,  the 
opinion  stating: 

"All  the  witnesses  who  testified  in  regard  to 
the  quirt  stated  that  tbe  handle  of  the  qnirt 
was  heavil;  loaded  with  iron  and  coiild  l>e  used 
easily  to  inflict  death,  and  tliat  it  was  in  fact 
a  deadly  weapon." 

In  Shed  T.  State,  68  Tex.  Or,  R.  373.  ISS 
S.  W.  12S,  no  descrlptlcst  whaterer  Is  given  of 
tbe  knife  which  seems  to  have  figured  In  that 
case,  and  henoe  ttuows  no  light  on  the  qnss- 
;  tion.   Ill  I>ake  ▼.  Stete^  B6  Tex.       B.  BOB, 
'  120  S.  W.  8M,  it  appears  from  the  majority 
]  opinion  that  the  evldenoe  was  contradictory 
I  as  to  whether  deosaaed  was  armed  at  the 
j  time  he  was  killed.  Judge  Davidstm  In  wi1t> 
'  ing  the  opinion  says : 

I    "This  does  not  affect  the  qnestion.  When  the 
'  accused  introduced  evidence  suggesting  or  rais- 
ing an  issue  favorable  to  his  side,  tiie  law 
applicable  to  that  testimony  ahoold  be  girea  In 
ehaige  to  the  Jaiy" 

— and  holds  that  under  appellant's  testimony 
the  court  should  have  given  in  charge  what 
was  then  artlde  676,  now  being  artide  1100. 
In  Bankston  v.  State,  76  Tex.  Cr.  B.  504, 176 
S.  W.  1068.  the  issue  was  not  as  to  the  char- 
acter of  the  weapon  deceased  had,  but  as  to 
whether  he  had  one  at  all ;  if  he  had  one  it 
was  a  gun.  and  per  se  a  deadly  weaiwn.  In 
Ward  V.  State,  30  Tex.  App.  687. 18  S.  W.  793, 
the  instrum«it  in  deceased's  hand  was 
a  pistol,  and  a  deadly  weapon  per  se.  In 
Hudson  V.  Statev  69  Tex.  Gr.  B.  650,  139  S. 
W.  112Sf  Ann.  Gas.  1912A,  1S24.  the  Instru- 
ment in  question  was  a  knife  with  a  blade 
2^  Indies  long,  which  a  physician  testifled 
would  kill  a  man.  Jndge  Bamsey,  in  the 
opinion  in  the  Hudson  Case,  used  Qie  ttdlow- 
Ing  language : 

I    "Tbe  knife  here  charged  to  have  been  used. 

in  view  of  the  uncontradicted  testimony  that 
I  it  was  a  deadly  weapon,  brlnga'the  case  deaily 
'  within  the  rule  laid  down  in  Pierce  v.  State,  21 

Texas  Cnm.  App.  640,  and  Ward  T.  State,  80 

Texas  Crim.  App.  687." 

In  Best  V.  State,  61  Tex.  Cr.  B.  551. 135  S. 
W.  GSl,  the  evidence  showed  that  deceased 
was  approaching  d^endant  with  an  open 
knife  with  a  blade  3  hiches  long,  and  threat- 
ening to  kill  Um.  There  is  no  testimony  in 
the  case  that  tiie  knife  used  was  a  deadly 
weapon,  other  than  that  the  testimony  shows 
tiie  blade  to  bare  been  8  Indies  lonft  but  thm 
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court  held  tbat  the  ifisoe  was  raised  by  that 
testimony,  and  tbat  the  substance  of  the 
artlde  under  discussion  should  have  been 
given. 

We  are  of  opiniim,  after  an  examination, 
not  only  of  the  authorities  cited  In  appel- 
lant's brief,  and  referred  to  above,  but  of 
many  other  cases  In  which  the  effect  of  arti- 
1106  has  been  discussed,  tbat  this  arUcle 
■bonld  be  given  in  cbarge  to  the  Jury  when- 
ever the  evidence  shows  that  the  weapon 
used  by  the  deceased  was  per  se  A  deadly 
'  weapon*  or  where  tiie  evidence  raises  an  Is- 
sue as  to  whether  aucta  Instztiment  was  one 
ealcnlafed  to  produce  death  or  audi  other 
Injury  as  Indnded  In  such  article.  This  be- 
ing the  conclusion  at  wlilch  we  have  arrived, 
we  aK  of  (qdnlon  the  special  charge  re- 
quested by  aniellant  diould  have  been  given. 
There  was  no  appUcatUnt  of  die  law  to  the 
facta  upon  tbat  Issoe,  and  Oie  diarge  was 
eridenOy  dealgned  to  ansplenient  the  main 
duage  of  the  omirt  In  this  partlciilar.  The 
knlfle  whldt  It  Is  daimed  deceased  had  at  the 
time  of  his  death  waa  introduced  before  the 
Jnry.  They  had  an  opportunity  to  examine 
It,  and  had  the  benefit  of  their  own  qoncln- 
atm  with  reference  to  Its  character,  in  addi- 
tion to  the  testimony  aa  shown  tn  the  record. 
It  evidently  was  not  tn  flrst<la«a  cudltlon, 
and  yet  Oils  court  cannot  aay,  as  a  matter 
of  law,  that  It  waa  not  an  Instrument  whldli 
was  calculated  to  produce  death.  One  witness 
described  the  larger  blade  as  being  2%  taK^es 
Img;  anothOT  that  It  was  3  Inches  long.  The 
description  of  the  knife  having  raised  an  is- 
sue as  to  whether  it  was  an  instrument  cal- 
culated to  produce  death,  that  matter  should 
liave  been  decided  by  the  Jury,  under  appro- 
priate Instructions,  and  the  special  cbarge  re- 
qneRted  is  pertinently  upon  that  Issue  In  tell- 
InK  the  jury,  in  substance,  that,  if  they  found 
that  deceased  was  attacking  appellant  with 
the  knife,  and  ttiat  It  waa  an  Instramrat  cal- 
culated to  produce  death,  or  other  serious  In- 
Jury,  then  the  law  presumed  Qiat  be  Intended 
to  kill  the  appellant. 

For  the  error  discussed,  the  Judgment  of 
the  trial  court  Is  reversed,  and  the  cause  re- 
manded. 

On  State's  Motlcn  for  Rehearing. 

LATTIMORE,  J.  [i]  Upon  reconsidera- 
tion of  the  record  and  the  authorities,  we  are 
of  opinion  that  the  state's  motion  for  rehear- 
ing herein  should  be  granted.  Article  1106, 
Vernon's  P.  C,  was  substantiaUy  given  In 
the  main  charge,  and  we  have  concluded 
that,  uhder  the  facts,  that  portion  of  special 
charge  No.  6, .for  failure  to  give  which  we 
reversed  this  cause,  waa  ^oneous  and  mis- 
leading. Said  paragraph  of  said  special 
diarge  la  as  follows: 

"Now,  therafora,  if  yon  beUeve  fnHn  tihe 
•videoos  that  the  deceased  was  unng  a  knife 
la  his  atta^  «n  defendant,  it  yon  believe  lie 


attacked  defendant  and  that  said  knife  wu 
such  as  would  have  been  calculated  to  in- 
flict death  or  serious  bodily  injury,  then  yum 
are  charged  tbat  the  law  presumes  that  it  was 
the  design  of  deceased  to  inflict  such  injoij. 
Id  case  yira  have  a  reaaonaUe  doubt  btteot, 
you  will  give  defendant  tlM  benefit  of  audi 
doubt" 

TUB  Bought  to  have  the  Jnry  ^Id  that  it 
deceased  used  a  knife  In  an  attack  that  the 
law  presumed  that  he  designed  to  injure. 
This  8tat«nent  was  not  correct  as  a  matter 
of  law,  and  especially  so  under  the  facts  in 
the  inatant  ease.  From  the  testimony  at 
appdlanfs  own  eyewitnesses,  as  well  as 
those  for  the  state,  it  appears  certain  that 
deceased  had  a  knife  In  his  hand,  but  N^soa 
Briscoe  and  Sewell,  who  went  to  the  scene 
of  the  homicide  with  atvdlant  and  testified 
for  him,  and  showed  to  have  been  immediate- 
ly present,  swwe  that,  while  deceased  had 
and  used  a  knife  in  wbaterw  atta(A:  he  may 
have  made  upon  appellant,  same  waa  at  no 
time  open,  but  was  held  dosed  in  one  or 
the  other  of  the  hands  of  deceased  during 
the  entire  attack.  Ndson  Briscoe  testified 
tliat  deceased  had  his  knife  in  his  right 
hand  dosed  while  attadElng  appdlant,  and 
that  -whmk  deceased  fell  dead  he  saw  the 
doeed  knife  lying  by  hts  hands.  Sewdl 
swore  that  during  the  attack  by  deceased  he 
was  striking  appdlant  alternatively  with 
both  hands,  and  that  he  saw  nothing  of  the 
knife,  but  whea  deceased  fell  dead  be  saw 
the  dosed  knife  lying  by  deceased's  right 
hand.  It  is  manifest  that  a  closed  knife  held 
in  the  hand  while  making  an  attack  with 
the  fists  would  not  be  a  deadly  weapon,  and 
artlde  1106,  supra,  should  not  be  diarged 
in  such  case.  The  above  facts  being  true, 
a  cbarge  seeddng  to  have  the  Jury  told  that, 
if  deceased  used  a  knife  in  attacking  amid- 
lant,  it  wonld  be  presumed  tbat  he  Intoki- 
ed  to  kill  him.  was  properly  refused. 

It  is  the  duty  of  the  court  to  give  chai^ 
aa  asbed,  with  or  without  modification,  or 
to  refuse  them.  Jones  v.  State,  22  Tex. 
App.  680,  3  S.  W.  478;  Sparks  v.  State,  S3 
Tex.  App.  447,  5  S.  W.  135. 

We  further  observe  that  no  witness  testl- 
fled  that  said  knife  was  a  deadly  weapon,  or 
one  with  which  death  or  serious  bodily  tai- 
jury  could  be  inflicted.  Appellant  said  de- 
ceased struck  him  with  it  and  cut  Ms  sleeve, 
but  no  wound  was  Inflicted  on  his  persm. 
The  knife  was  old  and  dull,  and  the  Jaws 
were  loose  so  that  pressure  on  either  blade 
would  make  it  bend  beyond  the  back  spring. 
We  have  often  hdd  that,  when  proof  fails 
to  show  the  deadly  character  of  the  weapon 
hdd  by  deceased.  It  waa  not  necessary  to 
cbargfl\  artlde  1106,  supra.  Goodman  v. 
State,  49  Tex.  Gr.  R.  188»  91  a  W.  796; 
Renow  T.  Stete,  M  Tex.  Or.  B.  343,  120  S. 
W.  174;  Spencer  v.  States  fiO  Tex.  Or.  B.  222. 
128  8.  W.  118;  Reagan  t.  Stata»  70  Tax.  Or. 
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R.  496, 157  S.  W.  48S.  We  do  not  beUere  anj 
case  can  be  foimd  where  It  is  held  necessary 
to  haVe  cbarged  article  1106,  supra,  where 
the  evidence  tailed  to  show  the  deadly  char- 
acter of  thp  Ins^ument  or  weapon  In  the 
hands  of  ptceased.  We  have  reviewed  all 
the  anthoritles  again,  which  are  dted  by 
aH>tilant  in  his  hriet  aa  well  as  many  oth- 
ers, and  have  concluded  that  the  facts  In 
each  of  them  showed  so  coneluslT^  the 
deadly  character  of  the  weapon  In  the  hands 
of  deceased  as  to  deaily  dUterentiate  those 
cases  from  the  one  now  under  consideration. 

In  Kendall  t.  State,  8  Tex.  App.  579,  tbU 
court  used  the  followtaig  language: 

"Tbt  law  makes  diiferent  provisions  for  th« 
exerdse  of  the  risht  of  self-defense  or  the 
protection  of  another,  according  to  the  gravityi 
actual  or  apparent,  of  the  attack;  and  the 
character  of  the  attack  mbst  usofljly  be  de- 
termined by  He  Judge  in  the  first  instance, 
before  be  delivers'  Ma  charge  to  the  jury.  If 
the  attack  of  the  perion  slain  was  manifestly 
with  intent  to  murder  or  maim— that  is,  made 
with  weapons  or  other  means  calculated  to 
prodace  either  of  those  results—then  there  is 
ao  oeeasion  to  instmot  a  Jnry  w  to  the  law 
which  obtatais  In  case  the  attach  was  of  ft  mild* 
«F  diameter,  because  aoch  law  is  not  applica- 
ble to  the  case,  and  can  subserve  no  purpose 
other  than  to  confuse  the  jury.  On  the  other 
hand,  if  the  attack  clearly  comes  within  the 
meaning  of  'any  other  nnlawful  end  violent 
attack'  than  with  intent  to  murder,  or  malm, 
«r  set4onsIy  litjure,-  then  the  law  governing 
the  graver  atUcks  should  be  alt<4^etfaer  dis- 
carded as  Inapplicable.  It  can  seldom  happen 
In  any  case  that  sudi  m  determlnatton  by  tbi 
joAge  can  be  attended  with  serions  embar- 
rassment, because  tt  is  tmly  required  to  con- 
template the  weapons  or  means  used  by  the 
■BSidlant  in  the  first  instance,  and  if  they  are 
anch  as  wotdd  have  been  calculated  to-prodoce 
death,  or  nu^hem,  then  the  law  fixes  the  ohar- 
actor  of  the  assatilt." 

In  oonsiderlng  this  motion  we  have  had 
occasion  to  exunlne  many  authorities  dted 
nndw  artide  1147,  Temon's  P.  C,  which  Ui 
close  of  kin  to  article  1106,  supra.  Said  artJ- 
d6  1147  provides  that,  if  the  Instrument 
used  by  the  accused  be  one  not  likely  to 
prodnce  death,  It  Is  not  to  be  pr^nnied  that 
death  was  designed,  etc.;  and, we  have  also 
carefully  considered  other  kindred  statutes, 
anu»g  them  that  of  an  aggravated  assault, 
vblch  becomes  aggravated  wlwn  the  assault 
la  committed  with  a  deadly  weapon.  We 
have  been  unable  to  find  a  case  wherein  this 
court  has  npbeld  a  conviction  tor  an  aggra- 
vated usanlt  when  the  gronnd  of  aggrava- 
tion  Is  the  deadly  character  of  the  weapon 
raed,  where  the  evidence  did  not  show  with 
snater  certain^  than  In  ttie  Instent  case 
tlie  deadly  cbarader  of  aneh  weapcm.  Mar- 
tinez V.  State,  3S  Tex.  Gr.  R.  886^  33  S.  W. 
970;  Wilson  t.  State,  34  Tex.  Or.  R.  64,  29 
».  W.  41;  Branch  t.  State,  86  Tex.  Or.  R. 
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304,  88  8.  W.  358;  Burleson  T.  State^  78  Tex. 
Or.  R,  aOO,  164  S.  W.  851. 

Aiq;>dlant's  right  of  self-defense  against 
an  BttadE  or  threatened  attadc  on  the  part 
of  deceased,  canalng  reasonable  expectation 
or  fear  of  death  or  serions  bodily  Injury,  was 
fully  submitted  In  the  charge  of  the  court 
in  the  instant  case,  and  we  think  amply  saf^ 
guarded  his  rights. 

Believing  that  we  were  in  error  in  our  Judg- 
ment of  reveraal,  the,  motion  of  the  state  for 
rehearing  Is  granted,  and  the  Judgment  of 
the  ti4al  coort  berdn  la  affirmed. 

HAWKINS,  J.  (concurring).  In  my  <^n- 
lon,  the  l^al  questions  arising  from  the  rec- 
ord and  reviewed  in  the  original  <9tshm  ate 
correctly  stated. 

Upon  a  review  of  the  erldrace  my  Brother 
LATTIMORE  reached  the  conclusion  Uiat 
the  same  does  not  suffldently  raise  the  Is- 
sue as  to  the  deadly  character  of  the  knife 
In  the  manner  used  by  deceased  to  have  re- 
quired the  court  to  submit  the  special  charge, 
the  refusal  of  which  was  made  the  basis 
of  the  reversal  The  evidence  Is  slight  and 
unsatisfactory  upon  the  point  in  question, 
and  I  am  not  so  certain  as  to  the  correct- 
ness of  my  own  condnslons  as  to  warrant 
a  disagreement  with  him.  His  view,  as  I 
understand  his  opinion  on  rehearing.  Is  that 
practically  all  the  evidence,  aside  from  appel- 
lant's own,  is  to  the  effect  that  at  the  time 
of  the  homicide  the  knife  deceased  had  in 
his  hand  was  not  open,  and  that  appellant's 
testimony  to  the  contrary,  together  with  the 
description  of  the  knife  as  subsequently  de- 
tailed, Is  not  snffldent  to  show  that  deceased 
was  using  a  deadly  weapon.  It  la  upon  this 
understanding  of  the  opinion  on  the  motion 
for  rehearing  that  I  agree  in  the  conclusion 
reached,  and  not  upon  the  view  that  there 
is  any  inaccuracy  in  the  legal  propositions 
stated  In  the  original  oj^nlon. 

MORROW,  P.  J.  I  concur  In  the  result, 
upon  ]the  ipraunda  stated  above. 

On  Appdiant'a  MoUon  for'  Rehearing.. 

LATTIHOREi  J.  Without  disagreement 
OS  to  the  crarectnoBB  of  any  prlndple  of  law 
In  its  original  opinion,  but  because  of  a  con- 
duslon  that  the  facts  In  evldeuce  did  not 
demand  the  submission  of  the  presumption 
of  law  referred  to  In  artide  1106,  Vem<m*s 
P.  C,  this  court  granted  the  staters  motion 
for  rdiearing  and  affirmed  this  case.  We 
have  had  our  attmtiott  called  by  appellant's 
motion  for  rehearing  to  what  he  contends 
are  our  erroneous  condnslons  regarding  the 
facts,  but  a  review  of  same  falls  to  lead 
us  to  believe  that  our  said  conduslon  of 
facts  was  •rroneona  Being  stUl  of  the  opin- 
ion that  every  legal  right  doe  him  oxtder 
the  law  ai^llcable  to  the  fiicta  was  gir- 
<m  this  appellant  upon  his  trial  by  tte 
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conrt  below,  and  being  In  any  erent  forbid- 
den to  reverse-  cases  for  errors  or  omissions 
in  tbe  matteo:  of  cbarges  which  we  do  not 
believe  to  bave  been  of  any  posslt^e  injury 
to  blm  (article  743,  Vernon's  C.  C.  P.)  we 
most  overrole  appellant's  motion  for  rehear- 
ing, 


M0ER8CHELL  v.  CITY  OF  EAGLE  LAKE 
•t  al.   <No.  8081.)* 

(Conrt  of  Civil  Appeals  of  Texas.  Galveston. 
Not.  U.  1921.  Behearing  Duiled 
Jan.  10, 1922.) 

1.  Sohosls  and  aohMl  tftatrlett  «s»l06-CKy 
held  aithorizad  to  «M  for  taxes  far  nalatt- 
aaaoa  of  ladspsadart  Mriot  afttr  ■■■Mpai 

district  abolisliad. 
Under  a  specisl  act  <Loc  &  Bp.  Iawb  191S, 
c  138),  creaUng  an  independeDt  district  as  a 
sabstitiitioD  for  a  municipal  district,  and  pro- 
viding that  sny  tax  for  1913  and  prior  yeara, 
by  lie  ci^  coundl,  for  the  maintenaoce  of 
schools  of  the  ^strict,  then  nnooUected,  should 
be  collected  and  paid  by  the  tax  collector  of 
the  dty  to  the  treasarer  of  the  district,  held 
to  authorise  Uie  <dty  to  ane  for  tiie  taxes,  not- 
withstandinK  the  aboUtioa  of  the  old  municipal 
district. 

2.  Schools  aid  sehool  distrloti  «a»f06-Clty 
can  sae  to  eelleet  haM  aid  smklag  faad 
taxes  to  retire  beads  lasaad  by  abollshad 

nsaMpaJ  diatrlot 
Where  a  nlaniuipal  district  was  sboUshed 
and  an  independent  district  with  added  terri- 
tory was  substituted,  the  dty  could  sue  for 
the  collection  of  bond  and  sinking  fond  taxes 
without  any  special  authority;  the  tax  having 
been  levied  to  create  a  sinking  fund  for  the 
retirement  of  bonds  previously  issued  by  the 
old  municipal  district  and  which  had  never 
been  assumed  by  the  new  district. 

3.  Appeal  and  error  «=»I036(I)— Pernlttlao 
olty  to  sua  for  taxes  on  bonds  of  abolished 
municipal  school  district,  If  error,  held  ham- 
Isas. 

Where  a  dty  waa  permitted  to  sue  to  en- 
force payment  of  bond  and  sinking  fund  taxee 
to  retire  bonds  Issued  by  an  abolished  munld- 
inl  acho<d  district,  the  error.  If  any,  was  harm- 
less, where  the  independent  school  district 
wbidi  had  been  anbstitoted  for  the  municipal 
Strict  was  permitted  to  intervene;  the  recov- 
ery being  apportioned  between  the  dty  and  t&e 
btervener. 

4.  Muilolpal  oorporatloRs  «=s»38— Act  permit- 
ting olty  to  extsnd  boundaries  for  school 
purposes  hsid  not  unconstitutional. 

Bev.  St.  art.  2883,  authorizing  a  dty  to 
extend  its  boundaries  for  school  purposes,  and 
an  ordinance  passed  by  virtue  thereof,  held 
not  unconstitutional  as  contravening  Const  art. 
11,  I  10,  nor  article  7,  |  3,  on  the  ground  that 
ancfa  sections  prohibited  the  control  by  an  in- 
corporated dty  .or  town  of  ita  adwala  beyond 
Iti  monidpal  coryomta  Undta. 


5.  Sohoola  aad  aohool  dhtrlots  4=3ieft-B»nlaa 
of  showing  lasvffiolan^  of  pstltloa  for  axtrad- 
ed  district  held       dafaadaat  ia  tax  pr«- 

ceedings. 

On  foreclosure  of  a  tax  lien  by  a  municipal 
corporation  upon  property  outsiddithe  corpo- 
rate limits  and  within  the  limits  oRn  extended 
school  district,  the  burden  was  on  defendant  to 
show  affirmatively  that  the  ordinance  exten^ng 
tbe  dty  Umite  was  void  becanse  baaed  on  the 
petition  of  a  majority  of  the  voters  of  the 
extended  district  as  a  whole  Instead  of  upon 
tbe  petition  of  the  voters  eC  the  additional 
territory. 

6.  Judgment  «9=»707— Dsorea  In  raeaivarcarv 
proceedings  held  not  to  bar  otalm  for  taxaa 

by  dty  not  a  party. 
That  a  judgment  in  a  receivership  proceed- 
ing directed  certain  property  to  be  aold,  tbe 
proceeds  to  go  to  the  payment  of  secured  debts 
after  paying  other  dsims,  induding  one  for 
taxea,  held  not  to  bar  the  preference  lien  for 
taxes  by  a  dty  which  was  not  a  party  to  tbe 
recalTarship  piooeeding. 

7.  Schools  and  school  districts  «=»I03(4)— 
Levy  for  aebool  purposaa  held  not  axeaaafva. 

In  a  proceeding  1^  a  cUf  to  collect  adiool 
district  taxes,  a  daim  of  exceasiTo  levy  A«U 
not  sustained  under  Oonat  art.  T,  |  S^  aa 
amended  in  1908. 

8.  Sohoola  sad  school  districts  ^103(2)— 
ElectiOB  held  snffldent  in  form  ta  authorize 
levy  of  school  taxea. 

That  an  election  waa  held  to  determine 
whether  the  00  per  cent,  upon  the  $100  valna- 
tion  maintenance  tax  for  schoola  thmretofore 
voted  should  be  eentimed  or  dlaecmtinDed  in- 
stead of  a  provositioD  to  vote  tor  or  acaiuM  the 
levy  of  such  a  tax,  Ikeld  not  to  nuike  the  dec- 
tion  insaffident  as  authority  for  the  levy  and 
assessment  of  a  tax;  Bar.  St  arta.  2876-^877, 
not  preacriUng  the  form  la  wbidi  tha  propontl 
should  be  aubnuttad. 

9.  Pleading  «s»406(7)— Ordlnaaoa  •xtanilng 
llmtta  of  dty  for  school  parposas  held  aafl- 
dantly  pleaded  li  absoMa  at  axeapttaa. 

In  an  action  by  a  dty  to  foradoaa  tax  Ucn 
as  to  school  taxes  under  an  ordinance  Bxteo^Bag 
the  limits  of  tbe  dty  for  school  purposes,  U 
was  suffident  os  a  pleading  of  tbe  extension 
ordinance,  to  set  out  its  substance  with  the 
averment  that  the  territory  as  so  extended  in- 
duded  defendant's  proper^,  in  the  absence  of 
a  special  exertion  calling  for  a  more  par- 
ticular description. 

Appeal  from  District  Conrt,  Oolorado 
County;  M.  Kennon,  Judge. 

Suit  by  the  Oity  of  Ba^e  Lake  s^alnat  a 
B.  Barbe,  recelTer  of  the  Lakeside  Sugar  Be. 
fining  Company,  wbo  waa  later 
and  Jacob  W.  Hoerschall  nbstitatod  aa  par* 
ty  def«idant,  wbereln  tlie  Ba^  late  Inde- 
pendent School  DIatrict  Interrened.  Judg- 
ment fOT  plalntlfr  and  Intervener,  and  de- 
fendant aiveals.  AArmed. 


«s>For  other  oasss  see  sune  topic  and  KST-NUHBBB  In  all  Key-Numbered  Digssts  and  ladssss 
"Writ  of  error  refuisd  Karah  1,  lUI. 


Digitized  by  Google 


Tex.) 


M03BBS0HEU«  y.  CETT  OF  JEA&ZiB  LAKE 

(ass  8  w.) 


997 


Grobe  4!  IfUler,  of  Colnmbiu,  for  appel- 
lant. 

Bmannti  Booe,  of  Eagle  Lake^  and  Wurz- 
badi,  Wirts  4  Weinert.  ctf  fiesuin,  for  aroel- 


ORAVEa.  J.  "This  suit  was  brought 
apiteUee,  city  of  Eagle  Lake,  as  plaintiff  be- 
low, orlginftlly  against  CL  B.  Barbe,  recelTW 
of  Lakeside  Sugar  Befluing  Company,  who 
■was  later  dismissed^  iind  the  appellant,  Ja- 
cob W.  Afoerschell,  substituted  as  a  par^ 
defendant, 

"Flaintiif  sought  the  foreclosure  of  a  tax 
lien  on  60  acres  of  land  and  improvements 
described  in  the  petition,  all^iog  that  it 
(plaintiff)  was  a  municipal  corporation,  duly 
incorporated  under  and  by  virtue  of  the  gen- 
eral laws  of  Texas  relating  to  cities  and 
towns  of  1,000  intiabitants  or  over,  and  as 
such  corporation  had  taken  charge  of  the 
public  schools  within  its  limits  prior  to  the 
year  1907,  and  continually  bad  charge  there- 
of from  such  date  until  the  municipal  sdiool 
district  was  aboli^ed  by  the  act  (Loc.  &  Sp^ 
Laws  1913,  c.  138),  creating  the  Eagle  Lake 
Ind^^^dent  school  district  on  July  21, 1913; 
that  on  September  3,  1907,  plaintiff  by  ordi- 
nance duly  passed,  extended  its  limits  fw 
school  purposes  only;  that  the  property  oa 
which  the  lien  was  sought  to  be  foreclosed 
was  outside  the  municipal  limits  but  within 
the  limits  of  the  district  as  extended;  that 
the  municipal  district,  including  the  extend- 
ed territory,  voted  schoolbouse  bonds,  which 
were  Issued  by  the  dty  and  sold  by  it,  and 
which  are  still  outstanding,  and  levied  a  tax 
of  15  cents  on  the  $100  valuation  of  all  tax- 
able property  in  the  district  to  pay  Interest 
on  such  bonds  and  to  create  a  sinking  fund 
to  retire  them  at  maturity,  which  tax  was 
levied  and  assessed  against  the  property  on 
which  the  lien  was  sought  to  be  foreclosed 
during  each  of  the  years  1910,  1911,  1912, 
and  1913,  during  which  years  the  Lakeside 
Sugar  Refining  Company  was  the  owner  of 
the  property;  that  on  May  4,  1912,  this  mu- 
nldpal  district  voted  on  itself  a  tax  of  not 
exceeding  50  cents  on  the  tlOO  valuation  of 
an  taxable  property  of  the  district  for  the 
maintenance  of  its  public  schools,  and  that 
by  virtue  of  the  authority  conferred  by  such 
vote  an  ad  valorem  tax  of  SO  cmta  on  the 
9100  valuation  was  levied  and  assessed  by 
the  city  of  Eagle  Lake  for  the  year  1912, 
and  40  caite  for  the  year  1913,  on  all  taxable 
property  of  the  district,  Including  the  prop- 
erty described  in  the  petlthm.  Plaintiff  set 
forth  In  detail  the  different  steps  by  which 
tlie  territory  was  extended  for  school  pur- 
poses, the  bonds  and  maintenance  tax  voted, 
taxes  levied  and  assessed,  publication  of  the 
ddlnqnent  roll,  amount  assessed  against  the 
property,  amount  of  taxes,  interest,  penalty, 
and  costs  doe,  and  the  statutory  stt^  taken 
for  the  fixing  and  preservation  of  the  tax 
lien.  Defendant,  Moerschell,  was  the  owner 


of  the  property  at  the  time  he  was  made  a 
party  defendant  to  the  salt  No  personal 
judgment  was  sought  agahist  him,  bat  only 
a  foreclosure  of  the  tax  lien.  The  Ei^e 
Lake  independent  school  district  intervened* 
alleging  that  it  had  succeeded  to  all  the 
property  and  rights  of  the  dty  of  Ea^e 
Lake  district,  and  praying  that  the  city  of 
Eagle  Lake  be  permitted  to  prosecute  this 
suit  for  the  benefit  of  the  Independent  sdlMral 
district,  or,  In  the  alternative,  that  Inter- 
vener be  allowed  to  further  prosecute  the 
salt  in  its  own  nama  By  trial  amendment, 
plaintiff  alleged  that  the  suit  was  brought 
for  the  benefit  of  Intervener  as  to  such  part 
of  the  fund  as  tt  was  entitled  to  receive,  and 
asked  that  recovery  tboreof  be  for  the  benefit 
of  Intervener. 

"The  defendant,  appdUlant  berela,  an- 
swered, by  plea  in  abatement,  that  plaintiff 
could  not  maintain  the  suit  but  that  It  conld 
only  be  maintained  by  intervener.  Eai^e 
Lake  indq;>endeat  school  district,  by  general 
and  special  demurrers,  general  denial,  and 
special  pleas,  by  which  pleas  he  set  fortb  the 
fcdlowtng  defenses  viz.:  <1)  That  no  proper 
election  had  been  held  subsequent  to  the  ex- 
tenslop  of  the  corporate  limits  for  school 
purpose  whldi  would  authorise  die  levj 
and  asseesmrat  of  a  maintenance  tax;  (2) 
diat  the  intervener,  Eagle  Lake  independent 
school  district,  had  become  legally  estab- 
lished on  April  21.  1913,  so  as  to  Include  all 
the  territory  of  the  old  city  district  and  bad 
succeeded  to  all  its  rights  and  property,  and 
that  the  old  district  had  no  authority  to  levy 
a  tax  for  the  year  1913,  and  that  the  taxes 
levied  for  the  year  1913  exceeded  the  conati- 
tutlonal  limits  of  50  cents,  and  that  by  vir- 
tue of  the  establishmCTt  of  such  tnd^endent 
school  district  plaintiff  had  no  further  IntM- 
est  In  the  subject-matter  of  the  suit;  (3)  that 
the  extension  of  its  boundaries  for  school 
purposes  only  by  the  city  of  Eagle  Lake  was 
void;  and  (4)  that  after  such  extension  the 
city  bad  no  control  ov»  the  schools  and  no 
authority  to  levy  and  amess  taxes  tot 
school  purposes. 

"The  cause  was  submitted  to  the  court 
without  a  jury  on  an  agreed  statement  of 
facts,  and  the  court  rendered  judgment  for 
plaintiff  for  a  foreclosure  of  Its  tax  lien  on 
the  property  described  for  the  payment  of 
bond  and  sinking  fund  taxes  for  the  years 
1910,  1911,  1^12,  and  1918,  and  maintenance 
taxes  for  the  year  1012,  with  penalty,  inter- 
est, and  costs  thereon  accruing,  providing 
that  such  recovery  as  to  malntuiance  taxes 
for  the  year  1812  should  be  for  the  benefit 
of  Intervener." 

The  statement  thus  given  has  been  taken 
from  the  brief  for  the  appellees  filed  In  this 
court  The  total  amount  for  which  the  tax 
lien  was  so  established  and  foreclosed  was 
12,049,  with  6  per  cent  per  annum  interest 
thereoD  from  the  date  of  the  decree.  i58S.- 
20  of  whldi  was  adjudged  to  be  tbr  the  bene- 
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fit  of  the  Interrener,  the  Eagle  Lake  inde- 
pendent sdiiool  district  Findings  of  fact  in 
sidistantlal  accord  with  the  preceding  etate- 
tneot  and  oondnslons  of  law  were  filed  by 
the  trial  Judge  at  the  reqoeet  of  appellant, 
to  the  former  of  which  no  exeeptlone  have 
been  presented. 

In  this  court,  boweTer,  the  judgment  so 
rendered  against  blm  below  is  assailed  by 
aK>dllant  as  having  been  wnmeous  upoo  the 
law  of  the  case  for  a  nnmber  of  leascniB ;  ttie 
main  onea  being: 

•  (1)  That  the  power  to  maintain  this  suit 
lay  In  the  tmstees  of  the  Elagle  Lake  Inde- 
pendent school  district,  the  Intervene,  and 
not  In  the  plaintiff,  dty  of  Eagle  Uike.  for 
the  reason  that  the  city  was  without  au- 
thority' either  to  levy  or  collect  any  of  the 
taxes  recovered  for  after  the  aboHabinenC  of 
the  old  municipal  school  district  and  the  ere* 
atlon  of  the  Interrener  as  Its  successor. 

<2)  That  the  dty  ordinance  of  September 
8,  1907,  whereby  the  dty  of  Eagle  Lake  ex- 
tended Its  corporate  limits  for  Bcho(rt  pur- 
poses only,  in  which  extension  ai^ellant'a 
property  lay,  and  artlde  2888  of  the  Revised 
Statutes  of  Texas,  by  virtue  of  which  this 
ordinance  was  passed,  are  In  contravention 
of  artlde  11,  {  10,  of  ttie  state  Constitution. 

(3)  That  this  extension  ordinance  of  Se[>* 
tember  8,  1907.  was  shown  on  its  face  to 
have  been  passed  In  obedience  to  a  petltloh 
signed  by  a  majority  of  the  qualified  voters 
of  the  entire  district  as  extended,  when  It 
should  have  been  upon  the  petition  of  a 
majority  of  the  qualified  voters  of  the  added 
territory  only. 

(4)  That  the  property  Involved  had  passed 
to  appdlant  free  of  the  tax  lien  so  foire- 
dosed  against  It  by  virtue  of  a  rec^ver's 
sale  of  It  to  his  predecessor  In  title. 

(5)  That  the  amount  of  the  school  taxes 
levied  and  assessed  against  the  proper^  for 
the  years  1912  and  1913  exceeded  the  rate 
permitted  by  law. 

(6)  That  no  suffldent  election  to  authotiae 
the  levy  and  assessment  of  the  maintenance 
tax,  interest,  penalty,  and  costs,  for  the  y^ 
1912,  recovered  for  had  be«i  held  In  the  en- 
tire mnnldpal  school  district  In  that  the 
only  election  for  that  purpose  ever  held,  the 
one  of  May  4,  1912.  merely  submitted  to  the 
voters  the  question  of  whether  the  ad  valor- 
em maintenance  tax  of,  and  not  exceeding, 
SO  cents  on  the  $100  valuation,  which  had 
theretofore,  and  prior  to  the  extension  of 
the  limits  of  the  district  for  school  purposes 
in  1907,  been  voted,  should  be  continued  or 
discontinued,  whereas  the  proposal  should 
have  been  for  or  against  the  levy  of  such  a 
Uz. 

(7)  That  the  dty  was  without  authority  to 
recover  the  penalties  and  Interest  awarded. 

(8)  That  the  ordinance  under  which  the 
boundaries  of  the  city  were  extended  for 
school  purposes  only  was  not  aofltdently 
pleaded. 


These  several  contentions  will  be  fflapowd 

of  in  the  order  glvra. 

1.  In  so  far  as  concerns  the  maintenance 
tax,  the  siiedal  act  of  the  L^^lslatara  crea^ 
ing  the  Etigie  Lake  Independoit  sdioiA  dis- 
trict, which  did  not  become  dfective  as  es- 
tablishing the  successor  of  the  old  municipal 
district  until  It  had  been  ratified  by  vote  of 
the  Inhabitants  of  the  territory  affected,  ex- 
pressly provided  tat  its  coUectlfMi  the 
tax  collector  of  ttie  city;  nctlOD  7  ttenof 
being  as  follows: 

"Section  7.  Tliat  any  tax  levied  for  the  year 
1918,  and  any  prior  year,  by  the  dty  council 
of  the  dty  of  Eagle  Lake  (or  the  maintenance 
of  the  schools  of  the  independent  8dio<d  dis- 
trict of  Eagle  Lake,  now  uncollected,  shall  be 
collected  and  be  by  the  tax  collector  of 
said  dty  of  Bagle  Lake  to  the  treasurer  of 
BbsIo  Lake  Independoit  school  dtstrict." 

[1]  This,  we  think,  clearly  carried  with  it 
the  authority  to  Oie  otRcer  named,  and 
through  falm  to  the  dty,  to  sue  for  the  taxes. 
If  that  became  necessary  In  Uie  process  of 
collection;  indeed,  prior  to  the  passage  of  this 
spedal  act  the  question  had  arisen  under 
section  148  of  the  act  of  1906,  appearlns  aa 
artlde  2883  ot  our  presait  Revised  Stat- 
utes, whether  a  city  could  maintain  suit  for 
the  collection  of  sdkoel  taxes  within  the 
added  territory  after  the  creation  of  an  In- 
dependent school  district  by  the  extension  of 
the  city's  boundaries  for  school  purposes 
only,  and  the  San  Antonio  Court  of  Civil 
Appeals,  in  City  of  Eagle  Lake  v.  Lakeside 
Sugar  Beflnlng  Co.,  144  S.  W.  70»-7U.  held 
It  coQlO.  saytais; 

"Inasmuch  as  lectlon  148  of  the  act  of  IMS 
(Laws  of  1905,  p.  802),  by  the  final  paragraph 
thereof,  makes  it  the  duty  ot  the  dty  officefs 
to  coDect  the  school  taxes  within  the  added 
territory,  it  authorises  Hie  dtj  to  cirilect  Bodi 
ta»a  1^  sutt.** 

The  section  148  referred  to,  now  tbe  oon- 
eluding  sentence  of  Revised  Statutes,  art, 

2883,  was  as  follows: 

"The  ofikers  whose  doty  It  is  to  assess  and 
collect  adiool  taxes  wttUn  the  dty  Umita  shall 
also  assess  and  collect  school  taxes  within  the 
territory  added  for  adiool  purposea  as  htrein 

provided." 

No  other  provision  relating  to  the  collec- 
tion of  taxes  In  sudi  district  has  be»  called 
to  our  attention. 

It  is  quite  true  that  sections  8  and  9  of  the 
spedal  act  here  involved  provided  tliat  the 
trustees  of  the  new  district  should  be  vested 
with  all  the  powers  and  duties  provided  by 
the  general  laws  for  boards  of  trustees  by 
towns  and  villages  incorporated  fiH'  tn» 
schools  only,  and  that,  on  taking  effect  of 
the  act,  all  property  belonging  to  the  old 
munidpal  sdHxA  district  within  ita  limits 
should  at  once  beccnne  the  prc^>erty  of  the 
new  district,  and,  further,  that  tbe  new  dis- 
trict bad  succeeded  the  old  Mie  In  the  control 
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of  tbe  adiooU;  but  In  oar  opinlim  thia  sltua- 
ttoB,  under  tbe  other  tects  appearing, 
wonM  make  no  material  difference,  and  the 
rule  quoted  from  the  Lakedde  Sugar  Re- 
flnlne  Compeny  Case  would  still  be  an^- 
caMe  berft  It  seems  deu  to  w  fliftt  In  tbe 
quoted  section  7  of  tbe  «edal  act  tbe  Lesia- 
latnre  Intended  to  ooofler  antboilty  cm  tihe 
cdty  of  Etegle  I«ke  to  proseente  a  snit  fw  at 
least  tbe  maintenance  tax  ta  qnesUoQ. 

[11  Afl  flor  the  bond  and  Unkliw  fund  tax, 
if  that  coDld  be  said  not  to  be  tnctnded  In 
tbe  special  ai]thorll7  Just  refinred  to,  we 
tlilnk  none  vu  necessary;  tbat  tax  bad  been 
Icnied  to  pajr  Intereet  upon  and  create  a 
slnkthg  fond  for  the  retirement  of  bonds  pre* 
▼ioiudy  IsBoed  by  the  old  mrmldpal  aetUMd 
dl«Mct»  which  were  still  outstanding  u  an 
Indebtednees  against  tbe  old  d^atriet,  and 
wUeb  tbe  new  district  had  never  aaaumed. 
In  these  drcnmstances,  U  Qua  iMrtdera  of 
these  bonds  bad  bronstat  snit  upon  than  tt 
mnat  bare  been  agaJiut  the  dty  ot  Eagle 
Lake^  the  obligor  that  bad  Issued  them. 

As  jnst  Indicated,  the  bonds  to  which 
this  tax  angled  w»e  issued  by  the  old  monlc- 
tpal  district,  were  still  an  oatstandlng  in- 
debtedness against  it^  and  Intervener,  tbe 
new  district,  bad  neltber  voted  refunding 
bcmds  to  retire  tbem  nor  lerted  any  tax  for 
ttiat  purpose.  Ab  long  as  this  actual  condi- 
tion existed,  it  would  aeem  to  us  that,  what- 
ever tbe  potoiUal  antiiorlty  of  tbe  new  dte- 
trlet  in  the  matter  of  Itself  taking  over  and 
providing  for  the  paymmt  of  the  obligation, 
the  Itself  not  only  had  tbe  power,  but 
was  under  the  duty,  of  looking  to  Its  collec- 
tion.  See  R.  S.  arts,  825.  2881,  2883. 

[S]  If.  however,  we  are  mistaken  In  these 
views,  and  the  trial  court  could  be  said  to 
bare  erred  In  so  permitting  tbe  city  of  Eagle 
Lake  to  maintain  the  suit,  the  error  is  an 
immaterial  and  harmless  one,  for  tiie  reason 
that  the  intervener  was  a  party  to  the  suit, 
praying  that  it  be  permitted  to  prosecute  it 
in  event  the  city  could  not,  while  the  city 
alleged  that  the  proceeding  was  brought  for 
the  benefit  of  Intervener  as  to  so  much  of  the 
fund  as  U  was  entitled  to  receive,  and  the 
court  apportioned  the  amounts  between  than. 

[4]  2.  The  attack  upon  the  ordinance  by 
which  tbe  dty  extended  Its  boundaries  for 
school  purposes,  thereby  indudlng  therein 
the  property  of  appdlant,  and  upon  the 
statute  authorizing  such  action  (article  2883, 
R.  S.),  as  being  unconstitutional.  Is  not 
thought  to  be  well  grounded.  The  argument 
made  Is  that  under  artide  11,  i  10,  and  artl- 
de  7, 1  S,  of  tbe  Constitution,  the  control  by 
an  incorporated  dty  or  town  of  its  schools 
cannot  extend  beyond  its  municipal  corpo- 
rate limits,  and  that  thia  arUde  of  our  stat- 
utes authorizing  such  extra. extension  is  in 
direct  contravention  of  that  limitation. 

"We  do  not  think  these  two  sections  of  the 
Oonstltution  should  be  eo  construed*  and 


regard  tbe  questUm  bere  raised  as  having 
been  directly  foredosed  ^  tbe  dedslon  in 
OU7  o<  Bute  Lake  v.  Lakeside  Bugar  Re- 
Itaitng  Co.,  14*  8.  W.  at  pago  712,  wberein 
tbe  court,  in  disposing  of  tSila  same  objec- 
tion to  die  particular  extsnsion  of  bound* 
avies  here  made,  said: 

"It  was  determined  In  State  v.  Brownion. 
M  Texas,  486,  61  S.  W.  114,  ttiat  the  C<m- 
Btitntion  gives  the  Lsgtslatare  a  free  hand  in 
creating  school  dtstriets.  In  that  «aae.  the 
Legislature,  by  direct  act,  created  the  Yietoria 
independent  school  district  in  part  of  territory 
embraclDg  an  already  incorporated  dty.  This 
was  held  to  be  a  constitutional  exerdse  of  its 
power.  .  We  fall  to  comprehencl,  if  the  Leps- 
Utnre  has  power  to  do  this  by  a  spedal  act. 
why  it  has  not  the  power,  throng  a  general 
act,  to  authorise  the  creation  of  a  school  (Us- 
ttlet  composed  of  an  incorptwated  dty  and 
eontlgaoiis  territory.  Hence  we  hnAA  the  act 
of  1906k  under  which  tUa  territory  was  tdded 
to  the  dty  of  Bagle  Lake  to  constitute  a  school 
district,  was  au^orized  without  the  necessity 
of  the  town  first  undergoing  disineorporation 
for  the  purpose,  as  contended.** 

See,  also,  State  v.  Brownsoa,  94  Tex.  436, 
61  S.  W.  114,  and  Dallas  County  v.  Plow^ 
man,  09  Tex.  513,  91  S.  W.  221. 

[5]  3.  The  claim  that  the  ordinance  ex- 
tending the  dty  limits  was  void  because 
based  upon  the  petition  of  a  majority  of  the 
voters  of  the  extended  district  as  a  whole 
was  not  substantiated;  such  fact  does  not 
affirmatively  appear  from  the  face  of  the 
ordinance  as  contended,  but  that  enactment 
merely  redtes  that  the  city  council  acted  on 
a  petition  signed  by  a  majority  of  the  In- 
habitants of  all  the  territory  Included  with- 
in the  new  district;  this  does  not  exclude  a 
presumption  that  a  majority  of  the  Inhabit- 
ants of  the  added  territory  also  signed  It 

Appellant  was  the  proponent  of  this  Issue, 
and  the  burden  was  dearly  upon  him  to 
affirmatively  show  the  Insufflden<7  of  the  pe- 
tition, which  he  failed  to  do.  * 

[6]  4.  The  assertion  that  the  property  was 
not  in  appellant's  hands  subject  to  the  tax 
lien  claimed  rested  upon  its  having  been  sold 
on  Octd>er  23,  1913,  to  his  grantor.  Jacob 
F.  Moerschell,  by  the  recdver  of  the  Lake- 
side Sugar  Refining  Company,  which  then 
owned  it,  for  an  amount  less  than  snfflclttt 
to  satisfy  a  certain  Hen  Indebtedness  then 
held  against  it  by  a  St  Louis  bank.  The 
recdvershlp  was  pending  In  the  district 
court  of  Colorado  county,  Tex.,  and  that 
court,  in  ordering  such  sale,  directed  that 
its  proceeds  should  go  to  the  payment  of  tbe 
bank's  secured  debt  after  paying  other 
dalms  having  preference;  the  one  for  these 
taxes  being  among  them. 

The  appellee  dty  of  Eagle  Lake  was  not  a 
party  to  this  recdverdilp  proceeding,  but  at 
the  time  of  and  prior  to  the  sale  under  it  to 
Moerschell  the  presmt  suit  in  its  behalf — an 
entirdy  separate  one— was  pending  in  tbe 
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aame  court  for  tfae  collectlOB  of  the  taxes. 

In  these  circumstances,  just  how  the  dty 
could  be  held  to  hare  lost  Its  preference  lien 
for  taxes  by  a  sale  made  tltrou^  a  recetrer- 
shlp  to  which  It  was  not  a  party  does  not 
readily  occur;  <Hearly  the  pendency  of  ap- 
pellee's separate  suit  to  foreclose  for  its 
taxes,  though  in  the  same  court,  did  not 
constitute  It  a  party  to  the  receivership  pro- 
ceeding, and  coDsequently  it  was  In  no  wise 
bound  by  the  order  of  ■  sale  made  therein. 
Sc6tt  T,  Bank,  97  Tex.  81,  75  S.  W.  79,  104 
Am.  St.  Rep.  835;  Cameron  ft  Co.  t.  Jones, 
41  Tex.  Civ.  App.  4,  90  S.  W.  1129. 

[7]  5.  Appellant's  claim  of  excessive  levy 
ot  taxes  against  his  property  for  1912  and 
1913  is  likewise,  we  conclude,  nnsustained. 
Since  the  amendment  In  1908  of  article  7,  { 
8.  of  the  Constitution,  the  lawful  rate  has 
been  SO  oMits  on  the  $100  valuation;  as  our 
preliminary  statement  has.  shown,  in  1918 
the  city  levied  a  bond  and  sinking  fund  tax 
of  19  cents  and  40  cents  for  maintenance, 
but  the  trial  court,  concluding  that  the  40- 
cent  levy  for  maintenance  purposes  was  on- 
authorized,  because  It  bad  been  ma&e  for 
tlie  old  municipal  school  district  after  its 
abolishment  by  the  special  act  creating  the 
intervener,  allowed  a  recovery  on  the  bond 
and  sinking  fund  tax  only ;  there  was  there- 
tose  no  excessive  levy  for  1913.  See  Nalle 
V.  City  of  Austin,  91  Tex.  424.  44  S.  W. 
66,  and  City  of  San  Antttilo  t.  Berry.  92  Tex. 
319,  48  S.  W.  496. 

As  to  1912,  the  only  school  taxes  levied 
were  a  bond  and  sinking  fund  tax  of  15 
coots  and  a  maintenance  tax  of  30  cents,  an 
a^egate  well  within  the  limit.  The  other 
15-cent  levies  appellant  advances  as  consti- 
tuting the  unlawful  excess  were  shown  to  be 
for  street,  bridge,  and  other  public  improve- 
ment purposes  within  the  municipal  limits 
and  did  not  apply  for  school  purposes  to 
property  lying  outside  those  limits  but  with- 
in the  extended  limits  for  school  purposes 
only.  Furthermore,  no  part  of  the  levy  thus 
complained  of  was  made  or  assessed  against 
appellant's  property. 

[8]  6.  The  objection  that  the  election  of 
May  4,  1912,  was  insufficient  as  authority 
for  the  levy  and  assessment  of  a  tax  for  the 
maintenance  of  the  schools,  because  held 
to  determine  whether  the  50-cent  upon  the 
9100  valuation  maintenance  tax  theretofore 
voted  should  be  continued  or  discontinued, 
goes  to  tfae  form  ot  submitting  the  proposal 


to  the  voters;  there  Is  neltber  ccmtentiCHi 
that  they  did  not  understand  what  th^  were 
voting  on  nor  that  a  different  result  would 
have  followed  If  the  luroposltlon  had  been  for 
or  against  the  levy  of  sndi  a  tax  as  tcppel' 
lant  suggests  it  should  have  been.  The  stat- 
utes governing  an  edeclion  of  this  character 
(Revised  Statutes,  arts.  2875-2877),  do  not 
prescribe  the  form  In  whldi  the  prc^KMil 
shall  be  submitted  to  the  voters:  Tbe  view 
that  tbe  proposition  here  was  within  the 
spirit,  if  not  the  letter,  of  tbe  statute,  seems 
Co  be  suatained  by  the  holding  ot  Che  Su- 
preme Court  iqton  a  very  similar  qiiestion 
In  the  case  of  City  of  Austin  t.  Goal  Oa,  e» 
Tex.  180,  7  8.  W.  200. 

7,  8.  The  remaining  dalms  that  the  dtr 
lacked  authority  to  recover  pmalUes  and 
interest  and  that  the  ordinance  extending 
its  boundariea  for  sdiool  purposes  <nil7  ma 
not  sufficiently  gaeeded  In  (Us  mlt  are 
tlion^t  to  be  devoid  o€  merit. 

Aa  tbe  basis  ot  its  judgment  for  tbe  Inter- 
est and  penalties  the  trial  court  found: 

"That  said  taxes  were  duly  assessed  against 
said  property  and  the  owner  thereof  on  tlie 
tax  rolls  of  the  city  o(  Ba«Ie  Lake;  that  they 
were  not  paid,  and  that  said  property  and  the 
owner  thereof  was  listed  as  delinquent  for  said 
taxes  hy  the  city  tax  collector  of  tbe  dty  of 
Eagle  Lake  On  the  delinquent  tax  rolls  of  said 
city,  which  list  was  duly  published;  and  liiat 
all  requirement  of  law  In  the  levy,  assessmoit, 
and  listing  of  said  property  and  in  the  re  tarn 
and  preparation-  and  publishing  of  tbe  delin- 
quent tax  rolls  were  complied  with  to  impress 
a  tax  lien  on  said  property  for  the  amount  of 
taxes,  penalties,  interest,  and  costs  dae  by 
virtue  of  SQcb  assessments.** 

Having  thus  compiled  with  Revised  Stat- 
utes, art.  7602,  under  succeeding  article  7693. 
the  Judgment  for  the  .penalties  and  Interest 
was  proper. 

[9]  As  to  the  matter  M  pleading  the  ex- 
tension ordinances,  Its  substance  was  set 
out,  with  the  averment  that  the  territory  sa 
so  extended  included  appellant's  property. 
In  the  absence  of  a  special  exception  calling 
for  a  more  particular  description  of  It.  this 
was  sufficient. 

Pursuant  to  these  conclusions,  all  as^gn- 
ments  of  error  presented  by  appellant  have 
been  overruled,  and  tbe  Judgment  ordered 
affirmed. 

Affirmed. 
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EASTON  V.  COLEMAN  vt  al.    (No.  8807.)* 

(Court  of  Civil  Appeals  of  Tezai.  DalUs. 
Dee.  17,  192L   Hebeariux  Denied 
Jan.  21,  1922.) 

Deed*  «=»60— Delivery  to  grantee  oe  condl 
tlon  hold  to  have  offeot  of  aksoiate  dellv- 
•ry. 

When  a  fanaband  node  a  deed  to  tau  wife, 
and  delivered  it  to  her  on  condition  that  it  wac 
to  be  given  back  to  him,  and  to  be  inoperatiTft 
in  case  of  a  eeparation  in  the  future,  bis  de- 
liver; was  absolute,  and  operated  to  pass  title. 

Appeal  tram  District  Court,  Qraysou  Coun- 
;  Silas  Hare,  Judge. 

Suit  by  V.  Q.  Coleman  and  otherB  against 
Kate  Eastern.  From  the  Judgment,  Kate  Eas- 
ton  appeals.  A-fflim**!  in  part,  reformed  in 
part,  and  reversed  In  part 

SeasonoTer  &  BeaBonoror,  of  Denlstm,  and 
Wolfe,  S^reeman  &  Wolfe,  of  Sbermaiit  for  ap- 
pellant 

McReynolda  &  Hay,  of  Sherman,  and  W.  S. 
Pearson  and  J.  H.  BandeU,  both  of  Denlson, 
for  appelleesL 

VAUGHAN,  J.  The  suit  on  which  this  ap- 
peal Is  based  was  originally  filed  by  appellee 
F.  G.  Coleman,  as  plaintiff  In  the  trial  court, 
against  appellant,  Mrs.  Kate  Easton.  to  re- 
cover the  title  and  possessl<Hi  of  40  acres  of 
land  situated  in  Grayson  coxmty,  and  to  re- 
move a  doud  from  hla  title  cast  thereon  by 
written  instrument  In  the  form  of  a  deed  in 
which  Michael  Hanna,  one  of  the  appellees, 
is  grantor,  and  appellant  1b  grantee.  Api)el- 
lant  impleaded  one  Louie  Gossen  and  appel- 
lee Hanna.  Gossen  answered  that  he  occu- 
pied the  land  as  Coleman's  tenant,  and  dis- 
claimed any  other  Interest  therein.  After 
Hanna  and  Gossen  were  Impleaded,  Coleman, 
by  his  second  amended  ori^al  petition,  pro- 
ceeded against  appellant  and  appellee  Hanna, 
alleging  the  formal  statutory  action  In  tres- 
pass to  try  title,  and  that  he  had  acquired 
and  held  Utie  through  deed  made  to  him  by 
the  sheriff  of  Graysem  comity  under  an  order 
of  sale  Issued  out  of  the  district  court  of  the 
Ftfty-NInth  judicial  district  to  enforce  a  cer- 
tain judgment  rendered  In  the  case  of  R.  D. 
Bleme  t.  Michael  Hanna,  foreclocdng  a  deed 
of  trust  lien  upon  the  land  to  secure  indebted- 
ness due  by  Hanna  to  Bleme.  He  averred, 
furOier,  that  appellant  and  Hanna  were  mar- 
ried about  March  16, 1918,  and  divorced  about 
the  dth  day  of  October,  1910,  and  ai^llee's 
former  name,  Kate  £aston,  restored;  that 
about  Marclk  28,  1918,  appellee  Hanna  exe- 
cuted a  written  Instnimait  In  the  form  of  a 
deed  to  his  then  wife  (appellant)  to  the  land 
In  controversy;  that  said  Instnuneut ' was 
without  effect  because  not  delivered  to  appel- 
lant nor  Intended  to  operate  as  a  conveyance 
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of  title,  and  was  without  eonalAentton ;  that 
appellant  and  appellee  Banna  ooutemptaited 
improving  and  using  Uie  land  as  a  home  tm 
themselves  during  thdr  dedlnlng  years ;  that 
Hanna  bad  a  wayward  and  extravagant  son, 
and  desdred  to  iwotect  Ub  wife,  appdhm^ 
against  the  demands  of  aaid  son ;  that  to  ef- 
fect those  puzposefl)  and  because  of  his  ctm- 
fldence  In  his  wife,  ai^ellee  Hanna  executed 
said  instrumrat  and  intmsted  it  to  Qift  ap- 
pellant's cave  and  aMbodji  wUb  tlw  undw- 
standing  and  sgreonent  tiiat  It  Aould  not  ba 
placed  of  record  during  appelleie  Hanna's  Ufs- 
tlme.  and  that  tbe  imrbmment  should  at  all 
times  during  Us  Ufetime  remain  subject  to 
revocation  and  cancellstton  by  aniellee  Han- 
na at  his  (^tion,  and  that  the  same  dionU  be 
surrendered  to  appellee  Hanaa  whenever  de- 
manded blm ;  tiiat  it  ;iras  midflratood  !»• 
tweefi  appellant  and  said  Hsnna  tlutt,  In  casa 
Hanna  should  fall  to  revoke  the  lastrument, 
tSiM,  after  Us  dean,  appeOant  attonltt  have 
tbB  right  to  have  the  Imtrmneiit  recordeA, 
and  nototberwise;  that  tiiereaftw  appelant 
mistreated  Haima,  and  that  Hanna  was 
forced  thereby  to  leave  her  fw  ids  happiness 
and  sajfety ;  that  aftw  said  separation  Ha» 
na  squc^t  to  obtain  the  instrument  to  cancel 
and  destroy  It  bnt  tliat  apDtflaat  detained  to 
deliver  tt,  and,  in  fraud  of  Hanna's  xU^ts, 
attenqtted  to  have  the  Instrumoit  recorded  as 
a  deed ;  that  the  oounty  clerk  refused  to  file 
and  record  the  Instrument  because  it  was  not 
stamped  as  required  by  the  fedeial  law,  and 
that  a^llaut  wronefoUy  and  without  right, 
caused  the  said  deed  to  be  materially  altered 
by  having  written  therein  the  words  in  fihe 
conalderatloa  thereof  "which  total  enuddera- 
tion  of  this  deed  does  not  exceed  two  tbovk- 
sand  doUars,"  and  aftwward  reomded ;  ttiat 
the  said  written  instrument  was  veld  by  rea- 
son of  the  facts  above  stated ;  that  the  same 
cast  a  cloud  upon  his  (Coleman's)  title  to  the 
property— and  he  sought  In  addition  to  the 
ordinary  judgment  in  trespass  to.  try  tltle^ 
the  cancellation  of  said  Instrument  the  re- 
moval of  said  cloud,  and  damages. 

After  being  impleaded,  appellee  Hanna 
substantially  pleaded  the  same  facts  In  refer- 
ence to  the  execution  and  delivery  of  said 
deed  as  pleaded  by  appellee  Coleman,  and, 
In  addition  thereto,  that  in  December,  1918, 
he  entered  into  a  written  contract  with  Cole- 
man to  sell  and  convey  the  land  In  question 
by  warranty  deed  to  Coleman,  free  of  liens, 
for  a  consideration  of  $5,000  and  In  conform- 
ity with  that  contract  on  December  28,  1918, 
he  executed  to  Coleman  a  deed  to  the  land 
which  was  recorded ;  that  said  deed  recites 
a  cash  consideration  of  $5,000,  but  that  only 
a  part  of  the  con^deratlon  had  been  paid; 
that  he  is  still  willing  to  perform  said  con- 
tract; that  at  the  time  the  contract  was 
made  he  was  Indebted  to  R.  D.  Bi«me  to  the 
amount  of  about  f  1^279,  evidenced  by  proml»- 


•For  oOiar  caiet  Me  aune  toplo  aad  KBT-NVUBBR  la  all  Kej-Niinibered  Dlcevta  and 
*WrIt  of  eiTor  sraoted  Kandi  16,  IfOL 


Digitized  by  Google 


1002 


286  SOUTHWBBTBBN  BXPOBTBB 


sory  notes  and  secured  by  a  deed  of  trust  on 
the  land ;  that  the  cash  con^deratlon  ot  f6,- 
000  was  to  be  paid  by  Coleman  discharelng 
<he  Bleme  Indebtedness  and  paying  the  bal- 
ance In  cash;  that  the  filing. of  said  instru- 
ment appelant  rendwed  it  Impos^ble  f(» 
him  to  complete  his  trade  with  Coleman  or 
satisfy  the  Bieme  Indebtedness ;  that  Blerne 
recovered  judgment  for  bis  Indebtedness  fore> 
closing  the  lieu;  that  Coleman  at  sheriff's 
sale  pnrcbased  the  land  and  paid  (1,450  to 
the  sheriff  for  said  sherirs  deed;  that  in 
case  Coleman  failed  to  carry  out  the  terms  of 
his  contract  he  is  entUled  to  have  the  title  to 
the  land  rested  In  him  charged  with  a  lien 
thereon  equal  to  the  amount  so  depended  by 
Coleman.  Ho  sought  judgment  against  Cole- 
man for  the  balance  due  <m  the  agreed  price 
of  the  land,  for  the.cancellatlon  of  the  instzn- 
mttit  giren  by  bim  to  appellant,  and  in  the 
ereat  Ooleman  should  fall  to  carry  out  the 
terms  ot  the  contract  betwe«i  them,  be  have 
Sudgm^it  against  all  the  parties  otbOT  than 
himself  for  title  and  poasesiaon  ot  the  laud 
and  removing  said  clouds. 

The  appelant  tried  the  cause  on  her  fourth 
amtoded  original  answer,  containing  a  plea 
ia  corertnn,  a  general  dmial,  a  plea  o^  not 
gnU^,  a  plea  of  .common  source  of  title,  a 
cross>action  allegiog  that  the  instrument  of 
writing  executed  by  Honna  to  her,  dated 
March  20,  1918,  was  In  fact  a  deed  of  gift 
fnnn  Hanna  to  her,  which  she  accepted  and 
under  which  she  acquired  title  and  went  into 
poasesrton  of  the  land,  a  formal  statutory 
action  In  trespass  to  try  title  against  all  ap- 
pdlees,  a  donand  for  rent,  and  auctions 
that  the  Indebtedness  claimed  by  Blerne  was 
not  In  fact  owing;  that  she  was  not  a  party 
to  the  Blerne  foredosure  suit,  and  was  not 
bovnd  by  tiaa  judgmoit  entered  therein,  and 
Oat  th«  attempted  sale  thereundw  by  the 
aberlJf  under  the  order  of  sale  was  without 
efhict  aa  to  ber ;  that  the  sherUTa  deed  cast 
a  (^d  upoa  her  title ;  that  Coleman  knew 
that  Hanna  hod  no  title  to  the  moperty  at 
the  tbne  tie  executed  deed  to  Coleman ;  that 
Ooleman  had  not  paid  any  part  of  the  con- 
sideration, to  EEanna  for  said  ^ed;  that  the 
deed  frtnn  Hanna  to  Coleman  cast  a  doud 
upon  ber  title;  that,  if  ^e  be  mistaken  as  to 
the  Bieme  Indebtedness  being  valid,  and  If 
Ooleman  was  entitled  to  be  repaid  the  amount 
he  bad  paid  to  the  sherUf,  she  was  ready,  able, 
and  willing  to  pay  same;  that  if  she  is  in- 
debted to  Hanna  she  is  ready,  able  and  wlii- 
iDg  to  pay  blm,  and  that  she  desired  all  the 
Tl^ts  of  all  the  parties  to  be  adjudged  and 
declared— and  prayed  for  Judgment  for  title 
and  possession,  the  adjudication  of  all  the 
rights  of  an  the  parties,  that  she  be  pmnltted 
to  do  complete  equity,  for  Judgment  for  rents, 
and  that  tbe  clouds  cast  upcm  ber  tiUe  be  re- 
moved. 

Ooleman,  on  October  16, 1020,  filed  his  sup- 
l^wental  petition,  consisting  of  general  ex- 


cepti<m,  general  d^ilal,  and  admitted  that 
he  entered  into  th»  oantnct  with  Hanna  al- 
leged by  Hanna.  He  alleged  that  Hanna  did 
execute  and  deliver  the  deed  to  him  as  sl- 
leged  by  Hanna ;  that  Hanna  was  indebted 
to  Bieme  substantially  as  alleged  by  Hanna : 
that  a  deed  of  trust  lien  was  foredoaed  en 
the  land  in  the  suit  try  Blerne  against  Honna; 
and  that  the  land  was  sold  by  the  sheriff  and 
purchased  by  him  for  $1,4D0  cash,  and  that  be 
acquired  title  to  the  property  through  Ote  said 
deed.  In  this  supplemental  petition  Ooleman 
denied  knowledge  of  tbe  "Instrument  fn  the 
form  of  a  deed"  ececuted  by  Hanna  to  appd- 
leiit  until  he  received  Hanna's  deed,  and  aver- 
red that  after  learning  the  same  he  refused  to 
proceed  further  with  his  contract,  except  to 
buy  tbe  pm^rty  at  sheriff^  sale  to  protect 
bimsdf ;  tiiat  he  is  willing  to  perform  his 
contract  with  Hanna— but  asked  credit  for  tbe 
money  paid  to  the  ihorUC,  He  soo^t  tbe  can- 
cellation of  tbe  deed  from  Hanna  and  prayed 
for  specific  performance  of  the  contract  of  sale 
between  blm  and  Hanna,  and,  In  the  alterna- 
tive, that  If  Hanna  did  not  obtain  Judgment 
for  the  title  to  tbe  land  that  he  have  Judg- 
ment for  the  $1,460  paid  him  for  the  land  at 
sheriff's  sale,  with  interest,  against  appellant 
and  Hanna.  and  for  a  Judgment  lien  on  the 
land  to  secure  tbe  payment  of  tiie  said  91t^> 
with  Interest. 

Hanna  filed  a  supplemental  answer,  con- 
taining exceptions  and  general  denial  and 
special  answer  denying  the  validity  of  the  In- 
strument from  blm  to  appellant,  asking  that 
It  be  canceled  and  the' cloud  from  bis  title  oc- 
casioned thereby  removed. 

Appellant  by  her  first  supplonental  answer 
alleged  that  the  deed  from  Hanna  to  her  was 
a  deed  of  gltt,  and  did  not  require  federal 
revenue  stamps:  that  title  was  vested  In  her 
to  the  land  by  reason  of  Hanna's  deed  btfrae 
it  was  recorded;  and  tiiat  tbe  deed  was 
changed  and  revoiue  stamps  affixed  In  order 
that  she  might  have  the  deed  recorded,  and 
without  frand.  mistake^  or  Intent  to  evade 
tbe  payment  of  revmuei 

In  ^ew  of  the  fact  that  the  determlnatloa 
of  the  Issues  presented  by  appelloufa  fliat 
and  second  propoaltlons  under  her  flrat.  sec- 
ond, and  third  aaalgmnenta  of  error  will  dis- 
pose of  all  other  questions  before  this  court 
for  review  and  revldon,  we  Qierefbre  have 
omflned  our  discussion  to  aodh  facta  oa  are 
material  to  the  proper  determination  of  mch 
propositions: 

First,  that  "the  delivery  of  the  deed  ot  gen- 
eral warranty  with  no  condition,  reservatioB 
or  limitatioD  contained  therein  ii  absolute  and 
passes  the  title  notwithstandiag  an  oral  arm- 
in  en  t  between  the  parties  that  it  should  be  ef- 
fective only  on  specific  oral  conditions  andw- 
stoodiand  agreed  to  by  the  partiea";  and, 
Bccosd,  that  'Vhere  tbe  nndispoted  evidence 
shows  that  it  is  the  Intention  of  the  parties  to 
an  absolate  deed  eontalniag  no  conAtioa  or 
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IlmitBtioii  for  the  titi«  to  pus  to  tb*  gnntM 
Is  tb«  wife  of  tiie  gnuitor  upon  *nf  con- 
tingenej  Or  In  mj  event  or  at  aaj  time  and 
where  the  nndiepnted  evidence  farther  shows 
that  tiie  deed  is  vohintari^  placed  the  gran- 
tor  to  the  possewnon  of  Hbt  crantee  with  said 
intention,  ahsolnte  dellverr  is  established  and 
cannot  be  qnestioned  by  parol  evldenoe." 

rche  deed  execnted  by  appellee  Haima  to 
aiipelUnt,  Katttm,  1b  as  follows: 

"Sttate  of  Vsxaa,  Oomity  of  Oraysm 

"Kbow  an  men  1^  these  presents;  That  I, 
MSchad  Banna,  of  Ae  eennty  vt  Orayson  in 
the  state  aforesaid,  for  and  In  consideration  of 
the  sum  of  one  dollar  cash  to  me  to  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged, 
and  the  lore  and  affection  I  have  and  bear  for 
my  wife,  Kate  Hanna.  and  other  good  and  valu- 
able considerations,  whii^  total  eonsideratiogi 
of  this  deed  does  not  exceed  f2,000.00,  to  hand 
paid,  the  reedpt  of  whlA  la  Iwnhy  acknowl- 
edged, have  this  day  sold,  and  do  by  these  pres- 
enta  grant,  hargato,  sell  and  convey  to  Mrs. 
Kite  Hansa.  wife  of  Midtael  Hanna,  of  the 
county  of  Grayson  and  state  of  Texas,  all  that 
certato  tract  or  parcel  of  land  described  as 
follows:  Bitnated  in  the  eonnty  of  Orayson, 
atate  of  Texas,  on  the  waters  of  Iron  Ore 
creek,  betog  a  part  of  snrvey  originally  granted 
to  T.  R.  Shannon,  and  described  as  f^ows,  to 
wit:  [Here  follow  field  notes,  whidi  are  tmU- 
tod.] 

"Together  with  ail  and  ali«alar  the  righto, 
aaambers,  hereditamentB  and  apportonanees  to 
tbe  same  belongtog  or  in  any  wise  inddeat  or 
appertaining. 

"To  have  and  to  hold  all  and  stognlar  the 
premises  above  mentioned  nnto  the  s^d  Kate 
Hanna,  wife  of  Hicbael  Hanna,  her  heirs  snd 
assigns  forever.  And  I,  tbe  said  Miehiul  Han- 
na, do  hereby  bind  mysdf ,  my  heirs,  execntors 
and  administrators  to  warrant  and  wOl  for- 
ever d*rfend  an  and  stognlar  the  said  premises 
unto  the  said  Kate  Hanna,  wife  of  the  said 
Hidiael  Hanna,  her  heira  and  assignsk  agatost 
every  person  whomBoever  lawfally  datming  or 
to  daira  the  same  or  any  part  tfaereoT' 

— ^blcb  deed  contains  no  oonditloo,  reserva- 
tion or  limitation,  and  we  must  look  to  the 
oral  evidence  to  determine  whether  or  not 
the  placing  of  the  deed  by  appellee  Hanna  in 
tbe  posseaslon  of  appellant  amounted  to  a  de- 
livery within  Qie  meanloK  of  the  law  so  as 
to  pass  title  to  tbe  40  acres  of  land  thereto 
described.  Was  the  tostrument  delivered  as 
a  deed?  Was  It  tbe  totentlon  of  the  grantor 
(appellee  Hanna)  that  title  should  pass  by 
tbe  iiwtruinent  to  tbe  grantee  (appellant), 
npon  any  condngeDCy,  or  to  any  event,  or  at 
any  time? 

Appellee  Michael  Hanna  testified  to  refer- 
ence to  the  delivery  of  the  Inatmment,  as  fol- 
lows: 

"I  was  married  to  tbe  defendant.  Mrs.  Kate 
Bteston,  on  the  16tb  day  of  March,  tSlB. 
was  Uvtog  out  on  her  ranch  when  we  were 
married.  After  we  were  married  we  went  to 
Uvtog  on  her  farm.  After  we  were  ftiarried  we 
bad  conToraatlons  as  to  where  we  wonld  live.  ^ 
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Oor  conversation  was  that  we  proposed  to  tiv». 
on  the  40  acres  as  oar  home  to  onr  old  days. . 
She  said .  sbe  bad  a  good  man  to  mn  her  place. ' 
She  said  my  40  acres  would  grow  fruit,  and  that 
she  bad  tried  growtog  fndt  on  her  place,  and. 
conld  not  raise  it,  and  ahe  aald  on  my  place 
we  would  be  dose  to  Denison,  and  we  would 
make  it  our  btmie.  She  said  she  had  a  good 
man  Oat  would  rent  hu  ium  tot  five  years, 
and  that  we  would  build  a  five-room  house  en 
my  place  and  live  there  the  rest  of  onr  days. 
A  few  days  after  we  were  married  she  came, 
to  ^e  room  with  a  will  In  her  hand  and  saya: 
■TUs  is  my  will.*  She  did  not  read  it  all,  but. 
read  part  of  It  I  asked  her  who  her  admto-. 
istrator  was,  and  she  said  Mr.  Fowler.  I  said, 
*Yott  are  going  to  make  a  new  wiU;  I  suppose, 
you  will  remember  me  to  It,'  and  she  said^  "What 
other  reason  would  I  have  for  maUiv  a  wiU.' 
I  said,  TEhat  remtods  me,  I  win  make  a  wUl, 
and.  If  I  possibly  can,  wiU  mate  it  ttawagw- 
than  a  will  to  keep  tbat  scoundrd  from  gettii^ 
a  cent.*  I  referred  to  my  son.  I  had  told  her- 
about  the  conduct  of  my  son  prior  to  tiiat  thne. 
I  told  her  that  he  was  a  spendthrift  and  a 
gambler.  Up  to  the  time  I  had  the  document 
prepared  which  I  gave  to  my  wife,  and  for  a 
month  after  that,  she  treatod  me  ktodly.  She 
got  all  my  confidence.  After  I  had  that  con- 
versation with  her  I  had  the  inatnuneat  pre- 
pared hr  Ur.  Wood.  •  •  •  That  was  aftee 
we  bad  the  conversation  about  her  wIU  and 
where  we  would  live.  I  gave  Mr.  Wood  instruc- , 
tions  about  tbe  Icind  of  an'iDBtroment  I  wanted 
prepared.  Mr.  Wood  afterwards  prepared  the 
instrumeot,  and  after  be  prepared  it  I  signed  it. 
It  was  probably  two  days  after  I  first  saw 
Mr.  Wood,  snd  I  asked  him  to  prepare  tbe  in- 
strument until  I  went  back  and  aigned  it  I 
told  Mr.  Wood  that  about  day  after  tomorrow 
We  would  be  in,  and  be  said  he  would  have  it 
all  ready  for  me.  Thm  defendant,  Mra.  Kato 
Saston,  went  to  Mr.  Wood's  office  with  me  after 
the  instrument  waa  prepared.  I  totrodneed  her 
to  Mr.  Wood.  Mr.  Wood  handed  me  the  deed 
and  I  put  it  to  my  coat  pocket  and  we  walked 
out*  «  *  •  Mrs.  Easton,  her  daughter,  and 
I  walked  across  tbe  street  to  the  creamery 
where  she  sells  cream.  *  •  •  Tbe  car  was 
standing  there,  and  we  were  about  ready  to 
go  home,  and  I  bad  tbe  instrument  hanging  out 
of  my  poi^et  md  she  had  a  aatdiel,  and  I 
handed  it  to  her  ai^  told  her  to  put  it  in  her 
satchel;  that  it  might  blow  out  of  my  pocket 
on  the  road.  She  put  it  to  her  satchel,  as  I 
requested.  When  I  got  home  I  was  sitting  on 
the  side  of  the  bed,  and  t>he  opened  the  satchel 
and  handed  tbe  Instrnment  to  me.  I  sayS; 
'Sate,  put  them  among  my  papers  in  that  bu- 
reau. This  is  a  will,  bat  it  is  stronger  than 
a  win.  When  you  bury  me  and  we  live  togeth- 
er good  and  nice,  that  place  is  yours,  but  if  we 
agree  to  disagree  and  there  is  a  separation, 
will  you  give  it  back  to  me?*  Sbe  says:  *I  cer- 
tainly wiU.'  That  is  idl.  She  was  standing  a 
foot  and  a  half  or  two  feet  from  tiie  bureau. 
The  instrument  was  placed  In  ths  bureau  where 
I  had  my  dothes  and  other  papers.  I  fOId 
her  to  place  it  with  my  other  papers.  The  bu- 
reau drawer  wbere  it  was  placed  was  always 
unlocked.  I  never  bothered  my  papers  until 
she  came  over  to  Sherman  and  came  hone  and 
told  me  she  wanted  to  acratdi  a  Hue  elT  the 
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where  the  deBvary  of  the  InartraineBt  was  made 
to  the  fT&ntee  and  not  to  a  third  person.  It 
has,  upon  the  contrary,  been  distincU;  held  that 
m  deed  or  deed  of  trust  cannot  be  an  escrow 
where  it  Is  delirerad  to  the  grantee  in  the 
instrnment." 

Jadge  Ptanups  qnotes  from  Heffron  r.  Cun- 
ningham, 79  Tex,  SIS,  13  S.  W.  289,  as  ftd- 
lows: 

**Tho  deed  was  delivered  to  appellant,  and 
tiiere  can  be  no  claim  that  he  held  it  aa  an  es- 
crow, to  take  effect  on  condition  not  expressed 
in  its  face,  as  might  have  been  shown  to  be 
the  case  had  it  been  delivered  to  a  stranger. 
Havins  been  delivered  to  appellant,  the  gran- 
tee, it  became  an  absolute  convejanee.  on 
which  eonld  not  be  engrafted  by  panM  evi- 
dence any  condition  incmaiatant  wtth  its  teems" 

— and  contlnnes  tbus: 

"That  mling  cannot  be  regarded  other  than 
as  decisive  of  this  qaeetion.  Hol^s  deed  was 
delivered  to  Gordon,  the  grantee  named  in  It, 
and,  accordingly,  Immediately  took  effect." 

a%e  Court  of  Appeals  of  Kentucky  in  the 
cam  of  Bank  t.  Andorson,  22S  s.  W.  361, 

It  fa  elementary  law  that  a  delivery  is  es- 
sential to  the  validity  of  a  deed,  that  no  title 
passes  in  its  absence,  and  that  the  intention 
of  the  parttes  is  an  essential  element  of  the 
delivery;  bnt  it  is  also  trne  that,  to  create 
an  escrow,  the  delivery  mast  be  to  a  stranger, 
and  courts  uniformly  hold  that  a  delivery  to 
the  grantee  is  an  abaolnte  delivery,  and  the 
title  passes  despite  any  agreement  between 
them— that  the  deed  ahall  be  effective  only 
vpon  vedfied  conditions." 

In  Farts  Qtocfx  Co.  v.  Barks.  lOa  Tex.  107, 
lOS  8.  W.  178,  tbe  Supreme  Court  says: 

*^eT  deed  upon  its  face  was  an  nneondftion- 
al  conveyance  and  passed  tbe  title  to  tbe  land. 
Whatever  may  be  the  nature  sought  to  be  as- 
cribed to  tbe  claim  asserted  under  the  parol 
evidence,  it  is  in  tmtb  an  attempt  to  engraft 
upon  the  deed  a  parol  condition.  That  tMs 
cannot  be  done  we  understand,  the  authorities 
to  hold  uniformly.  In  connecttOn  with  allega- 
tions of  fraud,  accident  or  mistske  such  a  stip- 
ulation and  its  nonperformance  may  be  em- 
ployed in  equity  as  the  basis  for  a  cancella- 
tion; but  the  bare  effect  to  use  it  as  in  itself 
faraiahing  a  ground  for  defeating  or  quali^ng 
tbe  deed  is  opposed  to  the  well-settled  rule  that 
such  Instruments  cannot  be  added  to  lutroL 
'This  cannot  be  evaded  by  calling  the  promise 
the  consideration  of  the  deed  and  Invo^ng  tbe 
rule  often  laid  that  a  consideration  different 
or  in  addition  to  that  expressed  may  be  shown. 
This  may  be  done  when  such  evidence  has  some 
legitimate  purpose  to  accomplish  in  the  case, 
audi  as  to  enforce  a  vendor's  lien  or  a  trust, 
or  to  show  that  a  conveyance  apparently  with- 
out consideration  was  really  upon  a  valuable 
«ne;  bnt  sDch  evidence  may  not  be  used  to  de- 
feat the  deed  as  a  conveyance.  The  evidence 
introduced  here  does  not  tend  to  sbow  either  a 
lien  or  a  trust,  and,  as  tl)e  titie  which  passed 
by  the  deed  could  not  be  efEectad  fay  tb» 


dence  introduced.  It  tended  to  estabBsb  no  con- 
trolling ftict.  Galveston,  H.  &  S.  A.  By.  Co. 
V.  Pfeuffer,  56  Tex.  66;  Houston  A;  T.  a  By. 
Go.  ,v.  McElnney,  6B  Tex.  187;  Bast  Line  ft 
Bed  River  B.  B.  Oo.  v.  Garrett.  62  Tex.  188; 
Kahn  V.  Eabn,  M  Tex.  11»;  Biaisfaall  Comity 
Hi^  School  Co.  T.  Iowa  Evangelical  Syno^ 
28  la.  860;  Moser  v.  Miller,  7  Watts,  106; 
Chapman  v.  Gordon,  29  Ga.  260." 

In  HcCIendon  v.  Brockett,  82  Tex.  dv. 
Aiv.  163,  73  8.  W.  866,  the  following  clear 
and  convincing  statement  of  the  law  la  made: 

'The  deed  in  question  was  delivered  upon  c<h1'* 
dition,  but  It  was  delivered  as  tbe  deed  of  tha 
grantor,  and  not  for  some  spedal  purpose,  as 
was  the  case  In  the  instances  dted  above,  where 
It  was  held  that  there  was  no  delivery.  True, 
Mrs.  Upton  testified  that  the  deed  was  deposit- 
ed with  the  grantee  in  trust,  or  for  safe-keep- 
ing; but  the  grantee  was  not  a  proper  deposi- 
tary for  such  purpose.  If  a  deed  is  to  be  held 
in  escrow,  a  strafager  must  be  selected  as  cu»! 
todlan.  The  grantee  cannot  act  in  that  eapae* 
ity.  *  *  *  It  is  uncontroverted  that  the  deed 
was  Intended  to  take  effect  on  the  happening  of 
a  puticular  event  and  on  tbe  performance  of 
a  certain  condition.  It  is  clear  that.  If  the 
grantee  agreed  to  hold  the  deed  in  trust,  it  was 
to  await  the  happening  of  the  event,  and  to  se- 
cure the  performance  of  the  condition.  Sudi- 
holding  would  make  the  deed  an  escrow  If  the' 
delivery  was  to  a  stranger,  but  the  deed  could 
not  be  hdd  by  the  granteie  upon  sut^  CeinQs. 
When  the  deed  was  delivered  to  the  granCbe, 
hm  holding  was  unconditional,  and  parol  evi- 
dence is  not  admissible  to  show  that  he  accept-' 
ed  tbe  deed  to  be  held  by  him  in  trust  untlf 
bis  mother  died  and  be  had  paid  to  her  othei' 
heirs  tbe  sums  of  money  he  had  agteed  to  pay." 

In  Z^ambert  v.  McClure,  I2  Tex.  Olv.  Appj 
577,  84  S.  W.  973,  the  court  said: 

"Any  verbal  agreement  made  by  Mrs.  iSa-] 
Clure  at  the  time  and  prior  to  the  execution 
of  the  deed  could  not  be  considered.  If  there 
were  no  conditions  eapreftsed  in  tbe  deed  when 
it  was  delivered  to  one  of  the  grantees  it  war 
an  abaidute  delivery,  whatever  oral  conditioBB 
may  ban  been  agreed  to  by  IJie  crantae  in  re- 
gard to  IL  •  •  • 

"If  it  should  be  a  desire  of  a  grantor  that 
his  deed  should  not  take  effect  until  some  eon-, 
dition  is  performed,  he  should  keep  tbe  deed 
himself,  or  leave  it  with  some  third  person,  a 
stranger  to  the  transaction.  If  be  delivers  the 
deed  to  tbe  grantee,  it  goes  into  effect  at  once, 
regardless  of  the  performance  of  any  condition 
not  expressed  In  Uie  deed,  and  testimony  as  to 
any  sach  condition  would  not  be  admissfUe." 

Tbe  following  eases  sustain  tbe  principles 
announced  In  the  opinions  above  quoted 
from:  Speer  et  al.  v.  Dalrymple,  196  S.  W. 
911 ;  Manton  v.  San  Antonio,  207  S.  W.  951 ; 
Lapowski  v.  Smith.  1  Tex.  Civ.  App.  391,  20 
S.  W.  957;  East  Texas  Fire  Ins.  Co.  v.  Clarke 
et  al.,  1  Tex.  Civ.  App.  238,  21  S.  W.  SH; 
Lott  V.  E^alser,  61  Tex.  665;  Whitney  t. 
Dewey,  10  Idaho,  633,  80  Pac  1117,  69  L.  R 
A.  672 ;  Gardner  v.  Stell,  34  Tex.  664 ;  Calla- 
han, t;  Houston,  18  Tax.  4&4r-487,  U  ^  W. 
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1027;  G.  H.  &  S.  A.  R.  a  Co.  t.  Pfeuffer,  56 
Tex.  66-71 ;  Kabn  t.  Kaim,  M  Tex.  114,  6S  8. 
W.  825;  Ford  et  at  r.  Boone  et  aL,  32  Tex. 
ClT.  App.  660,  7B  S.  W,  363 ;  Gaflney  et  al.  t. 
Stowen.  73  W.  Va.  420,  80  S.  E.  601;  Bolt  t. 
Gordon.  176  S.  W.  902.  Under  the  facts  and 
above  authorities,  we  sustain  said  proposi* 
tlons. 

The  deed  from  appellee  Hauna  to  appellant 
was  signed,  acknowledged,  and  delivered  on 
March  20,  1018,  and  was  filed  for  record 
January  81*  1910.  Appellee  Hanna  executed 
deed  of  trust  one  U.  D.  Blerne  to  secure 
the  payment  of  notes  aggregatlDg  $1,100;  the 
date  of  this  instrument  Is  not  disclosed  by 
the  record.  On  the  28th  day  of  December, 
1918,  appellee  Hanna  executed  deed  to  ap- 
pellee F.  G.  Goleman  conveying  the  same  40 
acres  of  land  described  in  deed  from  apptilee 
Hanna  to  appellant.  Aniellee  Hanna  and 
appellant  were  dlyorced  on  October  10,  1919, 
appellants  ftwmer  name.  Uaston,  being  re- 
stored. On  the  12tb  day  of  August,  1919. 
Judgm^t  waa  rendered  in  the  ault  of  B.  D. 
Blerne  Midiaet  Hanna  fbr  91,279,  with 
foreclosure  of  deed  of  trust  lien  on  said  40 
acres  of  land.  Ai^iellant  was  not  a  party  to 
said  suit  Order  of  sale  was  Issued  on  the 
above  Judgmoit  and  sale  ot  said  land  made 
1^  shttlff  to  appellee  F.  G.  Coleman  by  deed 
of  data  October  10,  1919.  for  «1,460  paid. 
App^ee  Coleman  testified,  as  follows: 

"Hanna  told  me  aboat  tbe  instrument  ha  bad 
exscnted  to  Us  wife  as  we  were  going  down 
stairs  just  after  he  bad  handed  to  me  the  deed 
he  had  executed  to  me.  X  took  the  deed  from 
th«  dieriff  to  this  40  acres  of  land  and  paid 
the  money  to  him  wittiottt  full  knowledge  of 
the  Contention  of  Mrs.  Bastoa  in  this  suit.  She 
and  I  both  were  at  the  sale.  I  had  foil  knowl- 
edge of  her  claim  at  the  time  I  hid  in  the  pnq^- 
erty." 

By  hia  pleadings,  the  appellee  Coleman  as- 
serted, first  that  he  was  an  Innocent  piu> 
chaau  for  value  under  the  deed  executed 
by  appellee  Banna  to  him,  and,  second,  was 
also  an  innocent  puirchaser  for  value  under 
tiio  hberifTs  deed  executed  to  blm  conveying 
the  40  acres  of  land  involved  In  this  suit, 
and  that  under  ea^  of  said  conveyances  he 
acauired  title  as  against  all  the  parties  to 
said  suit. 

The  Judgment  of  the  trial  court  determined 
such  dalma  adversely  to  aKt^Uee  OOlenun, 
whidi  Is  not  questKmed  on  this  a^eal;  there- 
fore must  be  accepted  as  oondnslve  in  ref- 
erence to  the  issues  involved  therein  as 
against  all  parties.  The  Jury  fbund  the  fair 
cacth  rental  value  of  flie  property  to  be  the 
sum  of  9419. 

Holding,  as  we  do.  that  the  deed  was  de- 
livered by  appellee  Hanna  to  appellant  so  as 
to  take  ^ect  as  a  conveyance  of  title  on  the 
date  delivered,  to  wit,  March  20,  1918,  and 
the  case  having  been  fully  devdoped  on  the 


facts,  it  la  oar  duty  to  proceed  to  nmder  the 
Judgment  that  should  have  beeh  rcaidered  by 
the  trial  court,  viz.:  The  judgment  of  the 
court  bdow,  in  so  far  as  it  adjudges  the  ap- 
prise Coleman  not  to  be  an  innocmt  pur- 
cbasCT  for  value  of  the  40  acres  of  land, 
either  under  the  deed  from  appellee  Hanna 
or  the  sh^ff's  deed,  is  in  all  things  affirmed, 
and  is  reversed  and  rendwed  in  behalf  of 
appelant  against  appellees  for  the  40  acres 
oi  land  described  in  the  deed  from  appdlee 
Hanna  to  appellant,  and  against  appellee 
Coleman  for  the  sum  of  $419  as  rents,  and 
that  the  deed  from  appellee  Hanna  to  appelles 
Coleman  of  date  Deconber  28,  1918.  and  the 
deed  from  W.  B.  Craig,  sherllf,  to  appdlee 
Coleman  ot  date  October  10,  1919.  in  so  far 
as  same  cast  a  doud  on  title  of  appelant  to 
said  40  acres  of  land,  be,  and  the  same  are 
hereby,  canceled,  set  aside,  and  held  for 
naught ;  and  said  Judgment  is  reformed  and 
rendered  In  behalf  of  appellee  Coleman  for 
the  sum  of  fl,4S0,  with  Interest  thereon  at 
the  rate  of  6  per  cent  per  annum  from 
October  10,  1919.  with  foredoeure  of  lien  on 
the  40  acres  of  land  as  gainst  H^^ellant  to 
secure  the  payment  of  said  sum,  less  the 
sum  of  ¥419  rents  above  adjudged  to  t>e  ^ 
piled  as  a  credit  on  safd  sum  of  fl,450  as  of 
date  November  IB,  1920.  AH  costs  Incurred 
in  this  court  and  the  court  below  adjudged 
and  taxed  against  appellee  Coleman. 


CHAPIN  V.  FRANK  at  aL    (No.  6B8S.) 

(Court  ot  Civil  Appeals  ot  Texas.    Ban  Aa- 
tonlo.   Dea  21.  1921.    Behearii«  De- 
nied Jan.  11, 1922.) 

1.  Constltntional  raw  «=>48— Statstes  prasssi- 
ed  vallil  nalesi  dearly  usooastltatloul. 

Bvery  statute  is  presumed  to  be  valid  un- 
less the  contrary  is  ckarly  apparent  >nd  eveiy 
reasonable :  interment  is  Indulged  and  aveiT 
reasonable' doub^  resolved  in  favor  of  its  valid- 
ity. 

2.  Constitatlonal  law  ^3345— Dnfy  of  ooart  ta 
declare  statute  Invalid  whes  dearly  ao. 

When  an  act  is  dearly  violative  of  either 
the  spirit  or  letter  of  the  Constitution,  it  la  ^ 
highest  duty  of  the  courts  to  strike  it  down. 

3.  Constltntional  laW  «=» 1 71— "Remedial  statu 
ate''  unconsfftotlonal  if  effect  h  to  anraasn- 
ably  limit  time  to  enforce  obllaatloa. 

Though  the  Legislature  may  enlarge,  or  re- 
strict remedies  on  existing  obligatiouB,  an  act, 
though  exclusively  remedial,  is  invalid  if  s 
reasonable  time  Is  not  allowed  the  parties  to 
save  existing  rights,  or  onder  Const  U.  S.  art 
1,  fi  10,  and  Const  Tex.  art  1.  If  18,  Ul 
againat  laws  impairing  contracts;  "remnfial 
Btatotes**  being  those  preserlUag  or  regolat- 
ing  ttkt  use  of  the  courts  for  the  enforemeDt 
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of  rights  and  obBsatioiiB  arlatnf  out  of  con- 
tracts. 

[Ed.  Note.— For  otber  deflnltions,  see  Words 
and  FbrasM,  nrst  and  Becoad  Serfss,  Bemedlal 
Statata.] 

4.  Coastltutlonal  law  «s9l7l— Leglslatloa  af> 
feotlng  time  of  enforcemeat  agreed  oa  by 
parties  to  ooatraet  fi  DBoeastitHtleBal  as  Im* 
palrlag  obligation. 

ThoQcb  patties  to  a  contract  ban  no  vested 
rl^ts  In  Uie  form  «l  action  or  otiwr  proce- 
dure for  tfte  enfimenieiLt  tbereof,  or  in  tbe 
Umttation  of  tbe  tfano  for  commendac  an  ac- 
tion, tbej  mar  choose  any  lawful  means  for 
tbe  enforcement  of  their  rights  without  resort 
to  the  Courts,  and  ezpressi;  stipulate  the  period 
of  time  within  which  such  means  may  be  used, 
or,  If  the  existing  law  limits  the  time  within 
wblcta  sudi  mesns  may  continue  in  force,  sudt 
law  becomes  a  part  of  the  contract,  tbe  oUlga- 
tian  of  which  Is  impaired  by  any  suboequent 
l^ialatioD  affecting  the  remedy  thoa  provided. 

5.  ConstKntlonal  law  «=»I7I— Act  prohibiting 
ettforoeraent  of  power  of  sale  Is  deed  af  tnist 
after  foor  years  from  aiatorlty  of  MBtract 
Inpalrs  obligation  of  oentraot 

ImwB  1913,  e.  123.  ||  1,  8  (Vemon'a 
Sayles'  Ann.  Civ.  St.  1014,  arte.  6683.  6895), 
prohibiting  tbe  enforcemmt  of  powers  of  aale 
in  deeds  of  trust  theretofore  executed  after 
four  yeara  from  tiie  maturl^  of  the  indebted- 
ness, or,  In  case  of  notes  executed  subsequent 
to  July  14,  1906,  after  four  years  after  the 
act  takes  effect,  ie  in  vifdation  of  Const.  U.  S. 
art.  1,  f  10,  and  Const.  Tex.  art.  1,  Sf  16,  19, 
as  Impsiring  the  obligation  of  an  existing  con- 
tract aathoriziog  the  trustee  under  a  trust 
deed  to  sell  the  property  "at  any  time"  after 
the  maturity  of  the  indebtedness;  the  period  be- 
ing limited  to  10  years  by  I<aws  WOS,  c  13S, 
in  effect  at  tiie  time  of  tbe  execution  of  the 
deed. 

6.  CoasHtational  law  «=>t7l--Aet  msrsly  re- 
daelag  period  wlthla  which  power  of  sale  la 
deed  of  trust  theretofore  executed  may  be 
axerolsed  held  uncoastltntlonal. 

Jaws  1018,  e.  123.  |{  1,  S  (Vernon's  Saylea' 
Ann.  OlT.  St  1914,  arte.  5698,  6685).  Uraitlng 
the  pwiod  vitiiin  wUdi  a  power  of  aale  in  a 
daed  of  tmat  may  be  enforced  to  four  years 
after  maturity  of  the  indebtedness,  or  in  tbe 
ease  of  notes  executed  after  July  14,  1905,  to 
four  years  sfter  the  act  takes  effect,  is  un- 
constitutional as  Impairing  the  obligation  of  a 
deed  of  trust  executed  in  May.  1911.  while  Laws 
1900.  c;  188,  flxittg  10  years  was  in  elfect, 
tlioagh  the  effect  of  tbe  act  was  not  to  destroy 
tlM  remedy  agreed  on  Iv  tbe  parties,  but  to 
(iTo  them  five  years  from  tbe  date  of  the  ma- 
tnrilT  «<  the  Indebtedness  in  May,  1912,  wltiiln 
which  to  exerdae  tbe  power  of  aale. 

Appeal  ftom  District  Cotirt,  Bexar  Oounty; 
8.  U.  Tayloe,  Jndge. 

Action  by  Aaron  Frank  against  D.  B.  Cbap- 
in  and  tbe  State  Bank  &  Trust  Company. 
Judgment  for  plalntlfr,  and  defendant  bank 
appeals.  Beveraed  and  rendered. 
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Eaminnaiui,  Bumey  ft  Browne  of  San  An- 
tonlt^  for  appellant. 
Don  A.  Bllas,  of  San  Antonio,  for  appellee. 

SMITH,  J.  The  deed  of  trust  here  In- 
ToLved  was  executed  in  May,  1911,  by  D.  B. 
Chapin  to  secure  the  payment  of  certain  ob- 
ligations aggregating  $20,000,  maturing  in 
May,  1912.  The  instrumnit  provided  that  a 
named  trustee  was  authorlaed,  and  it  was 
made  Ms  special  duty,  upon  reQuest  of  tb« 
beneficiary  "at  any  tlm^'  after  the  maturity 
of  the  obligations^  to  sell  the  lands  conveyed 
in  the  deed  of  trust.  In  accordance  witli  tbe 
power  tiius  conferred,  and  the  maker  of  Uie 
notes  being  Ic  default  as  to  $15,000  of  the 
principal  sum,  tbe  trustee  sold  the  land  in 
January,  1919,  to  the  beneficiary,  tbe  State 
Bank  &  Trust  Company  ot  Son  Antonio^  for 
«1,000.  In  July,  1916,  tbe  owner  of  tbe  land 
executed  a  second  deed  of  trust  upon  the 
same  land  to  secure  tbe  payment  ot  bis  note 
for  $3,000;  maturing  la  July,  1919^  Appellee, 
FranJk,  anbaequentiy  became  tbe  owner  of  tbla 
'note  and  Uen.  In  1020,  and  after  tbe  aale 
under  tbe  first  deed  of  trust,  Frank  insti- 
tuted salt  against  Chapin  to  recover  $1,800, 
the  balance  then  due  aa  tbe  1916  obligation* 
and  to  foreclose  the  Uen  given  to  secure  the 
sama  Tbe  State  Bank  &  Trust  Company 
was  made  a  party  defendant  to  this  suit,  as 
claiming  some  lnt««st  In  the  land.  Tbe  sale 
of  tbe  land  to  tbe  bank  was  held  to  be  void, 
under  th«  act  of  1913  limiting  the  time  with- 
in which  powers  of  sale  created  in  deeds  of 
trust  could  be  exercised,  the  bank  was  thus 
precluded,  and  Frank  recovered  as  prayed 
for.    The  bank  alone  has  appealed. 

This  appeal  presents  tbe  one  question  of 
the  validity  of  the  act  of  the  regular  ses^don 
of  the  legislature  In  1913  (Laws  1913,  c  123), 
now  embraced  in  article  5603,  Vernon's 
Saylde'  Statutes,  In  so  far  as  that  act  seeks 
to  limit  the  ptiridd  within  whi(^  may  be  ex- 
ercised powers  of  sale  created  in  deeds  of 
trust  theretofore  SEecuted.  Article  8693,  In 
so  far  as  applicable  here,  is  as  follows: 

"ATt.S698L  nin«fo«pAiohi>oiparo/<BaIs«My 

&e  ^veroiMd.— No  power  of  sale  conferred  by 
any  deed  of  trust,  or  any  mortgage  on  reid  es- 
tate heretofore  executed,  or  that  may  hereafter 
be  executed,  shall  be  enforced  after  the  expira- 
tion of  four  years  from  the  maturity  of  the  iik> 
debtedness  secured  thei«by,  and  any  sale  under 
such  power  after  the  expiration  ot  such  time 
shall  be  void,  and  such  sale  may  be  enjoined 
and  the  lien  created  In  such  mortgiu;es  or  deeds 
of  trust  shall  cease  to  exist  four  years  after 
the  maturity  ot  the  debt  secured  titerel^. 

Parts  of  article  6695.  passed  at  the  First 
Oalled  Sesalm  ctf  the  same  Leglslatun  In 
1913,  should  be  considered  In  connection  with 
article  6603.  We  quote  those  parts : 
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"Art.  6095.  Cm.U*€U  «/  Smtemriim,  Bom 
Made  and  Conttnted;  iV»«bo^Wben  tlic  date 
of  mstarity  of  either  debt  referred  to  in  eitlier 
of  tbe  foregobis  artides  !•  extnded,  if  the 
eoDtraet  of  ozteBrion  to  cifned  and  ackaowl- 
cdfod  aa  profUed  for  in  the  law  rdaCfiiK  to 
tba  MwestioB  of  deeds  of  conTeyance  by  tbe 
party  or  partiea  oUi^ted  to  yiv  oodi  indebted- 
neae  as  extended  and  filed  -for  record  in  die 
cooDty  derit's  olEce  in  tbe  county  in  wUcb 
tbe  lud  is  sitoatcd,  tbe  Gen  iball  eontimie  and 
be  in  force  until  foor  yean  after  matarfty  of 
tke  notea  aa  iwovfded  fa  oodi  extension,  the 
aane  aa  fai  the  orl^nal  aontraet  and  the  Uea 
■hdi  ao  CMtinae  fdr  any  aoeeecdbv  or  addi- 
tfoui  extcDcion  so  made  and  recorded.  The 
Alto  of  maturity  set  forth  in  the  deed  of  con< 
▼eyance  or  deed  of  trust  or  mort^Ve  or  the 
recorded  renewal  and  extension  of  the  same 
shall  be  .condnsive  erfdesee  of  the  date  of 
uatorlty  of  tbe  indebtedneaa  Uierein  mentioned, 
•  •  •  ud  provided  that  the  owner*  of  all 
notes  secored  by  deeds  of  trust  or  other  liens 
and  the  owners  of  all  vendor's  Hen  notes  re- 
aerved  in  deeds  of  eonreyance  which  were  ex- 
ocnted  snbaeqttent  to  Joly  14.  1906.  ritall  have 
four  years  after  tUs  act  takes  effect  within 
wUdi  they  may  obtain  socA  recorded  extendon 
aa  herein  provided  for,  or  taring  soft  to  en- 
force the  liens  oeeiiri|»  them  if  same  are 
valid  oblicstioDs  and  not  already  barred  by  tbe 
foar  years'  statutes  of  limitation  when  this  act 
takes  effect,  and  if  sach  debt  is  not  extended 
of  record,  or  snit  is  not  hroniSit  ^thln  sneb 
four  years  or  four  ycara  after  they  matarc, 
they  shall  be  fwever  barred  from  the  right  to 
extrad  SDch  debt  of  record,  or  brine  smt  to 
eqforco  the  Ucn  secnrii«  the  same.  •  •  *  ** 

It  bdns  unnecessary,  we  shall  not  nnder- 
tnke  to  define  tbe  meaning  of  article  5695. 
or  to  bold  that  It  does  or  does  not  have  any 
ft^lcatioa  to  the  ex^dse  of  the  power  of 
sale  mated  in  the  deeds  of  trust  there  men- 
tioned. Bat  for  the  pnrpoae  of  this  declElon, 
and  only  for  that  purpose,  we  will  through- 
o^t  this  assume  that  by  tbat  article 

this  power  of  sale  w  continued  in  force 
until  4  years,  after  tbe  act  took  effect  If  tbe 
article  does  not  have  this  effect,  then  the 
reasons  upon  which  this  dedalon  is  based  are 
thereby  onphaslzed  and  strengthened. 

Appellant  contends  that  tbe  act  in  ques- 
tton,  Id  bo  far  as  it  seeks  to  limit  tbe  time 
within  whi<dt  the  power  of  sale  created  la 
the  deed  of  trust  may  be  exercised,  is  in  con- 
traventl<Hi  of:  First,  section  10,  artlde  1,  of 
the  federal  CcMUtltution,  which  prohibits  any 
state  from  pessiDg  eny  ac  post  facto  law,  or 
law  impairing  the  obligation  of  contracts; 
second,  of  section  19,  art  1,  of  tbe  state  Ck>n- 
stltutlon.  which  provides  that  no  citizen  of 
the  state  shall  be  deprived  of  life,  liberty, 
property,  privileges,  or  immunities  except  by 
tbe  due  course  of  the  law  of  the  land ;  and, 
third,  of  secUon  16  of  tbe  BiU  of  Rights  of 
this  state,  which  provides  that  no  ex  post 
facto  or  retroactlTe  law.  or  any  law  impair- 
ing tbe  obligation  of  contracts^  shall  be  made. 
It  mir  bt  Mid,  tben,  tbat  Um  wnola  ot  acpel- 


lant^s  complaint  Is  embraced  In  flie  coBten- 
tion  tbat  the  act  If  enforced,  has  tbe  effect 
of  impairing  the  obligation  of  the  contract 
fa««  lnv<rived.  If  there  Is  no  impalnnent  of 
that  obligation,  then  the  enforcement  of  the 
act  cannot  be  said  to  have  the  effect  of  de- 
priving appellant  of  Its  jvoperty  wltboot  due 
process  of  tbe  law,  nor  can  It  be  said  that 
the  retroactive  effect  of  the  act  is  material, 
unless  it  is  so  by  raaaon  of  its  operation  JtpxA 
the  contract  In  such  manner  as  to  iinpair  its 
obligation.  So,  tbe  controlling  inqolry  Is 
whetbor  or  not  ttie  statute  in  QuiesUoii,  if  ea- 
forced,  would  have  the  effect  of  impairing 
the  obligiUon  of  0ie  ctntract  involved  berc^ 
which  Is  an  ordinary  deed  of  trust  whidk 
lodges  in  the  named  trustee  the  power  to  sdl 
the  land  described  therein,  without  reaort 
to  the  conrta,  "at  any  time  after  the  BMto- 
rity"  of  the  notes  to  secure  which  the  oonvay^ 
ance  was  made. 

Tha  act  in  questlm  was  the  most  recent 
step  tak^  in  the  i^ogress  of  the  courts  and 
the  Legislature  of  this  state  toward  cutting 
down  the  time  allowed  creditors  in  deeds  <tf 
trust  to  exercise  the  power  of  sale  of  real  es- 
tate. Prior  to  1905,  the  period  within  wUdi 
such  sales  were  permitted  was  limited  cnly 
by  the  rule  of  stale  demand,  wblch  in  tnra 
was  enlarged  or  restricted  by  the  circum- 
stances in  c-ach  case,  to  be  determined  In  the 
courts.  In  1905,  however,  and  obviously  for 
the  pnrpoee  of  stabilizing  the  rule,  the  L^ts- 
lature  enacted  a  statute  (Laws  1006,  c  i38> 
art)itrarily  limiting  this  period  to  10  years 
from  the  maturity  of  the  obligation  secured 
by  the  deed  at  trust  thus  closing  the  door 
of  equity  to  parties  to  aaxlb.  ctmtracta.  Thto 
act  howem,  by  ite  eziveas  terms,  was  nuda- 
to  ai^ly  only  to  Instrumoits  executed  sub- 
sequoit  to  tbe  enactment;  It  did  not  ^ply 
to  existing  obUgatlons.  In  1913  the  present 
act  was  passed,  reducing  the  period  to  4 
yean  from  tbo  date  nt  tlie  maturity  oc  tba 
obligation  In  instraments  executed  aubse- 
qnent  to  the  enactment  Tbe  act  went  fuV' 
ther  in  Its  effect  than  the  act  of  1905,  how* 
ever.  In  that  by  express  terms  It  was  made  to- 
spply  to  instruments  theretofore  executed 
and  still  In  force,  and  as  to  such  Instruments 
it  was  provided  that  the  power  of  sale  shovld 
absolutely  terminate  at  the  emd  of  4  years 
from  the  time  the  act  l>ecame  effective,  un- 
less extended  by  written  and  recorded  agree- 
ment of  the  parties.  Apropos,  it  should  be 
stated  that  tbe  note  secured  by  tbe  deed  of 
trust  Involved  In  this  cause  was  executed  In 
1911,  and  was  payable  in  1912 ;  and.  aj^dy- 
Ing  tbe  terms  of  this  act  to  that  instrument 
the  time  within  whldi  the  power  of  sale 
could  be  oerdsed  aided  in  1917.  8ot  lAHe 
under  the  statute  in  force  at  tbe  tlnie  thla 
contract  was  executed  tbe  powa>  of 
for  10  yean  and  would  not  have 
til  vxa^  nader  Oie  tct  «C  VBfO,  mm  la  foaa- 
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turn,  It  ran  for  only  ft  yaan,  snd  termlnnted 
In  1917,  thus  being  cut  in  bfiU.  Altboac^ 
this  set  has  been  in  force  since  1918»  it  seema 
that  the  ctmstltatlonality  thereot  in  bo  far 
as  It  relates  to  the  exercise  of  the  pow^  of 
sale  created  io  deeds  of  trust  then  existliig. 
baa  not  been  directly  determined  h7  any  of 
the  apiiellate  coorts,  except  that  in  the  case 
of  Womble  r.  Shiriey,  193  S.  W.  719,  the 
Court  of  CItU  ^weals  ot  the  Sereuth  Dls* 
trlct  tiie  act  Invalid  as  applied  to  the 
deed  of  trust  involved  in  that  case^  wWcli 
was  executed  prior  to  1906,  since  as  to  that 
Instrument  U  had  the  ect  of  destzcvins  a 
power  of  sale  then  In  force  under  etsistlng 
law,  in  GontraTwtiop  of  the  cimstitatlonal 
provisions  Invoked  In  this  anieal.  in  Tnr* 
ner  v.  Gregory.  203  S.  W.  615,  decided, 
this  court,  thie  act  In  auestton,  althou^  Its 
appUcatim  was  not  oogentlal  to  the  dedsUm 
there,  was  h^  to  be  a  t>ar  to  the  right  to 
exercise  the  power  of  sale  in  a  deed  of  trust 
tbem  Involved,  but  tbe  constltutionBllty  of 
the  act  was  not  brought  Into  question,  and  so 
that  decision  is  of  no  value  to  this  discussion. 
Again,  in  Howard  v.  Stahl,  211  S.  W.  826,  de- 
cided by  the  Court  of  ClvU  Appeals  of  the 
Seventh  District,  the  power  of  sale  created 
In  the  deed  of  trust  thwe  involved  was 
to  have  been  defeated  by  the  provisions  of 
the  act  of  1913,  but  the  question  of  the  con- 
stitutionality of  the  act  was  not  raised  in 
that  case.  So  far  as  our  search  has  dis- 
closed, these  three  are  the  only  cases  which 
have  passed  upon  this  provision  of  the  stat- 
utes, and  because  of  the  nature  of  those  de- 
cisions they  do  not  affect  the  questlou  with 
which  we  are  here  confronted.  Mmreover, 
the  parties  have  cited  no  case,  nor  have  we 
found  any,  from  this  or  any  other  jurisdic- 
tion, wherein  the  question  directly  involved 
here  is  raised  or  dedded,  elthoue^  there  are 
dedslODS.  to  which  we  will  hereafter  ad- 
vert, that  an-  ngarded  as  bting  analosous 
to  this  question  In  prUiclpl& 

[1, 1]  Tbo  questiwi  presented  is  one  of  far- 
Teaching  importance  and  is  ntltled  to  great 
con8idwatl<m.  It  has  its  difflcultiea,  which 
we  liave  appioadiad  witii  diflMenee,  and,  ws 
bope  with  a  proper  sense  of  the  reeponatbil' 
tty  Involved  in  ttidr  solution.  To  set  aside 
and  bold  few  naught  a  solemn  ^lactment  of 
tbe  Les^islatiiro  is  a  grave  responsibility 
when  avumed  by  a  court,  and  yet  It  Is  not 
man  so  than  to  give  validity  to  a  etatnte 
that  is  vidous  In  tts  ^ect  and  In  derogation 
of  tbe  organic  law  of  the  land.  It  is  well 
settled,  of  course,  that  every  statute  Is  pre- 
sumed to  be  valid  unless  the  contrary  is 
clearly  apparent;  that  every  reasonable  In- 
tendment Is  Indulged,  and  every  reasonable 
doubt  resolved,  in  favor  of  its  validity,  so 
that  to  leastmably  doubt  is  but  to  dedare  tts 
validity.  To  set  aside  the  solemn  act  of  a 
co-wdinate  branch  of  tba  government  is  tbe 
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bigbeat  ^wogatlve  of  the  courts,  and  yet, 
wh^  it  Is  ascwtained  that  such  act  is  clear- 
ly violative  of  either  the  tgixlt  or  letter  of 
the  ConstltatioD.  federal  or  states  It  becomes 
the  bifllMBt  dnty  ot  tbe  oonrts  to  atrlln  It 
down. 

[1]  0^  pdndiAe  embraced  In  tbe  Inhlbi- 
tlon  In  fedeval  and  state  Constitutions 
against  the  enactmeot  of  laws  impairing  the 
obligations  of  contract  Is  tbe  inviolability  of 
contracts,  and  this  principle  should  be  pro- 
tected In  whatever  form  assailed.  Tbe  in- 
hibition Is  against  all  laws,  in  so  far  as  th«ty 
infringe  that  prindpH  and  this  Includes  even 
remedial  laws  where  the  remedy  ba»  tbe  ef- 
fect of  Impairing  tbe  obligation  of  contract, 
althooi^  U  Is  oODceded,  of  oooise,  tha^  as 
a  general  rule,  the  LegLslatore  has  the  power 
to  change,  enlarge,  or  restrict  ramedleo  for 
the  enforcement  through  the  courts  of  rights 
and  obligations  created  and  existing  In  con- 
tracts executed  prior  to  such  enactment,  mo* 
vided,  also  of  course  the  parties  to  sodi 
contracts  are  In  such  enactment  allowed  a 
reasonable  time  within  whidk  to  save  their 
existing  rit^ta  from  being  lost  through  the 
operation  of  the  statute.  12  a  reasonable 
time  Is  not  thus  provided  for,  or  If  an  ade- 
quate remedy  is  not  left  In  plaoe  of  the  one 
taken,  then  the  act,  although  exduslvely 
remedial  in  Its  nature,  is  invalid,  because^ 
after  all.  Its  effect  is  to  Impair  the  obU^tlon 
of  contracts.  This  much,  then,  may  be  said 
of  remedial  statutes ;  that  Is  to  say,  of  stat- 
utes prescribing  or  regulating  the  use  of  the 
courts.  ia  the  land  for  the  enforcemoit  of 
rights  a^  obligations  arising  out  9t  con- 
tracta  This  rale  Is  so  well  settled,  and  Is 
foimded  up<xi  so  many  authorities  In  so  m^ 
Jurisdictions,  that  It  would  seem  nsdess  to 
dte  any  of  these  authorities,  yet  we  deem  it 
not  inappropriate  to  quote  this  apt  statement 
of  It  by  Chief  Justice  Waite.  Ui  Teiry  v.  An- 
derson, 99U.  S.628^24Ii.Ed.86B. 

"This  cmirt  ban  often  deddfed  that  statutes 
of  limitation  affectiiig  existing  rights  are  not 
tmeonslitntionsl,  U  a  rea  won  able  time  Is  given 
for  the  commencement  of  an  action  before  ttw 
bar  takes  effect**  And  '^t  is  difficult  to  see 
why,  if  tbe  LegtsUtare  may  preocrtbe  a  limlta^ 
tion  where  none  existed  before,  it  may  not 
change'  one  which  has  already  been  established. 
The  parties  to  a  contract  have  no  more  a  vest- 
ed interest  in  a  particular  limitation  ^di 
has  htta  fixed  than  they  have  In  an  niuestricted 
right  to  sne.  Thay  have  no  more  a  vested  in- 
terest In  tbe  time  for  tbe  commencement  of  an 
action  than  they  have  to  the  form  of  the  action 
to  be  commenced;  and,  as  to  the  forms  of  ac- 
tion or  modes  of  remedy,  It  Is  well  settled  that 
the  LegiBlatnre  may  change  them  at  its  dis- 
cretion, provided  adequate  mesas  ^  enforeing 
the  xigbt  remain.** 

[4]  What  is  said,  however,  of  legislatkm 
affecting  remedies  to  be  pursued,  through  the 
oonrts  bee  no  appUeatkm  to  retroacttve  leg- 
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Islatton  affecting  remedies  agreed  upon  bft- 
tween  partlea,  and  Incorporated  into  tlitfr 
contracts,  whereby  their  rights  and  obUgft- 
tions  are  sought  to  be  oiforced  throagh  rem- 
edlea  of  their  own  choosing,  to  be  effectuated 
outside  of,  and  without  resort  to,  the  conrta 
The  process  of  courts  Is  not  a  aubject  of  In- 
violable contracts,  and  the  proceeding  to 
Mng  a  party  twtore  tbe  court  and  to  adjudi- 
cate a  ooBtrovet^  with  blm  Is  a  matter  of 
piriUlc  concern,  and  to  pieaerve  and  guard  it 
the  Leglslatare  most  not  be  fettered  by  con- 
tracts of  dtiaena.  Wdreham  v.  fltevenst  66 
Tex.  91,  IT  S.  W.  401  Lesislative  control  ot 
the  macMoery  of  tbe  courts  and  of  the  modes 
and  seasonablllty  ot  actions  and  procedure 
therein  la  unirmal,  and  has  long  been  so, 
and  the  parties  to  this  and  every  contract  are 
presumed  to  have  known  this,  to  have  tbe 
fact  In  contemplation  at  the  time  ot  making 
their  contracts,  and  to  have  anticipated  that 
the  L^lalature,  having  the  power  and  ex- 
orcising that  power  with  Increasing  frequen- 
cy, would  likely  change  the  forms  of  action, 
and  restrict  or  extend  the  tJme  for  commenc- 
ing sniA  acttons.  And  so  a  citizen,  in  enter- 
ing into  a  contract  with  another,  does  not 
acquire  a  vested  right  in  the  form  of  action, 
or  in  the  court  procedure,  or  in  the  limitation 
of  the  time  for  commaiclng  the  action,  ex- 
isting by  vlrtne  of  the  laws  in  force  at  the 
time  of  making  the  contract.  Worsham  t. 
Stevens,  66  Tex.  90, 17  8.  W.  404. 

But  the  dtlzen  is  hedged  about  by  no  sticb 
restrictions  when  he  sits  across  tbe  table 
from  his  neighbor  for  tbe  purpose  of  entec^ 
Ing  into  a  private,  but  none  the  less  solemn, 
contract.  In  which,  after  th^r  respective 
rights  and  llablUtltia  as  between  themselves 
are  settled  and  expressed,  they  mutually 
agree  vjfon  a  means  of  ratfordng  those  rl^ta 
and  llablUtlee  outside  of  and  without  resort 
to  the  nuudiiuerr  of  the  courts.  In  sndi  case 
the  parties  to  the  contract,  may  choose  any 
lawful  means  for  such  enforcement,  and  ex- 
pressly stipulate  the  period  ot  tiaae  within 
whldi  the  means  may  be  used;  or.  If  the 
existing  law  rect^cnVses  the  particular  means 
agreed  upon,  _  but  limits  the  time  within 
whidi  It  may  continue  In  fbrce,  then  sod)  law 
becomes  a  part  of  the  contract;  and  has  tbe 
same  force  and  effect  as  iC  its  provisions 
were  e^ressly  stipulated.  In  either  case^ 
any  subsequent  leglMatlon  which  affects  the 
remedy  thus  provided,  or  the  manner  of  its 
dnforcement,  is  held  to  impair  the  obligation 
of  the  contract.  In  contravention  of  the  con- 
stitutional InhibitiMi,  because  the  means 
agreed  upon  in  a  contract  for  the  enXoroe- 
ment  of  the  rli^ita  <rf  tbe  parties  to  the  con- 
tract are  as  much  a  part  of  the  obligation  as 
are  the  substantive  rights.  U.  S.  t.  Quln<7> 
4  Wall.  6S5,  18  L.  Ed.  403;  Cooley,  Const 
Llm.  (7th  Bd.)  40S;  6  U.  C.  L.  i|  806,  360; 
Bronsm  v.  Kinsie,  l  How.  SU,  U  L.  Ed.  143; 


McCra(^rat  v.  Hayward,  2  How.  606,  11  L. 
Bd.  S97;  Selbert  t.  United  Statso,  122  U.  a 
284,  T  Sup.  Ct  1190,  80  L.  Bd.  U61;  Ed- 
wards V.  Kears^,  96  U.  S.  S9S,  24  L.  Ed.  7I»: 
Bamits  T.  Beveily,  168  U.  8. 118, 16  Sup.  Ot 
1042.  41  L.  Bd.  88;  Louisiana  v.  New  Or 
leans,  102  tJ.  &  203,  26  a  Bd.  182 :  Loan  As- 
BOdatloa  t.  Hardy,  86  Tsr.  610,  26  S.  W.  48T, 
24  L.  B.  A.  284,  40  Am.  St  Rep.  970;  Thomp- 
son V.  Oobb^  90  Tor.  146*  65  S.  W.  1000,  03 
Am.  St  RepL  820;  Standifer  r.  Wilsoo.  93 
Tex.  23%  04  8.  W.  BOS;  fltaoma  t.  Wright 
66  8.  W.  Ill;  Obandler  v.  Petera,  44  8.  W. 
867 ;  Seob«y  t.  Gtbson,  17  ioA.  972,  7»  Am. 
De&  492;  Society  r.  PhiUdelpUa,  SI  Pa. 
ITS,  72  Am.  Dec.  784.  It  is  said  in  6  a  U 
I  866: 

"It  8ometIni«B  happens  that  the  parties  con- 
tract concerning  the  remedy;  for  example,  they 
may  stipnlata  in  the  body  of  tbe  contract  tiiat, 
in  case  of  taOoce  of  payment  by  a  certain  day 
of  a  debt  seenred  by  mortgage,  there  akall  be 
no  stay  «(  ezecation,  or  that  Oe  nortgagae 
may  enter  and  sell  the  mortgaged  estatt^  or 
that  all  exemption  rights  shall  be  waived.  In 
such  cases  the  rule  Is  that  the  remedy  becomes 
part  of  the  obligation  of  the  cootract,  and  any 
BubsegQent  statute  which  affects  the  remedy 
impairs  the  obUgatlon  and  is  nnconatltntioBal. 
The  effect  of  anch  spedfie  r^renees  to  and 
inoorpotadoa  of  remedies  is  to  denr  to  the 
Legislature  some  of  the  power  irideh  It  might 
otherwise  have  over  the  alteration  and  sgb- 
stitution  of  remedies,  and  when  a  contract  is 
made  stipulating  for  a  spedfie  remedy  It  csn- 
not  be  modified  by  subsequent  legislatioa,  re- 
qnirins  the  parties  to  parsne  a  different  remedy, 
even  though  in  stipalating  as  to  tbe  remedy 
the  directions  of  tbe  statste  are  disregarded." 

And  with  refnence  to  the  very  qnestlon 
here  inv<Aved  the  same  anfliorlty  (section 
860)  says: 

'The  ceneral  mle  is  that  the  law  in  force 
at  the  time  a  mortgage  is  executed,  with  all 
the  conditiooB  and  limitationB  it  Imposea,  ib  the 
law  which  determines  the  force  and  effect  of  a 
mortgage;  and  hence  It  Is  that  changes  in  tbe 
laws,  impOBlng  conditions  and  restrictions  on 
a  mortgagee  In  the  enforcement  ot  his  rieht. 
and  wUch  affect  Its  substance,  are  invalid  «■ 
Impairing  the  obligation  and  cannot  prermil. 
Following  this  role  the  law  will  not  permit 
changes  to  be  made  by  statute  which,  u  to 
pre-existing  mortgages,  extend  or  otherwise  al- 
ter the  period  of  redemption,  even  though  a 
sale  has  not  yet  taken  place;  or  Arect  that 
deaees  be  made  en  a  longer  period  ot  cteffit 
than  was  allowed  at  the  date  of  ths  mortgage; 
or  alter  the  right  of  a  nunrtgagee  to  sale  on 
foreeloaare  subject  only  to  the  redemption  iwo- 
vided  for  by  the  law  in  force  when  the  mort- 
gage was  made.  Under  the  same  rale  a  stat- 
ute which  authorizes  the  redemption  of  prop- 
erty Bold  upon  foreclosnre  of  a  mortage, 
where  no  tight  of  redemption  previonslr  exist- 
ed, cannot  eonstitntionsl^  apply  to  a  sale  sm- 
der  a  mortgage  executed  before  Ita  paasace." 

It  le  said  by  the  Supreme  Goort  c€  the 
united  Statee,  In  Bronson  t.  Kinsie,  aupn : 
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"Whw  this  contract  was  made,  no  statute 
had  been  passed  by  tba  state  cbanging  the 
rolu  of  law  or  eqnl^  in  relation  to  a  contract 
of  this  kind.  None  such,  at  leant,  has  been 
brwnght  to  the  notice  of  the  court;  and  It  must 
thareforo  be  foreraed,  and  the  righta  of  the 
parties  under  it  measured,  hj  the  rules  above 
stated.  They  were  the  laws  ot  Illinois  at  the 
time,  and,  therefore  entered  into  the  contract 
and  formed  a  part  of  it  without  any  express 
stipulation  to  that  effect  in  the  deed.  Thus, 
for  example,  there  is  no  covenant  in  the  in- 
itmment  giving  the  mortgagor  the  right  to  re- 
deem, br  PVing  the  .money  after  the  day 
limited  in  th*  deed,  and  before  be  was  fore- 
closed by  the  decree  of  the  Court  of  Chsncery. 
Yet  no  one  doubts  his  right  or  his  remedy; 
for  by  the  laws  of  the  state  then  in  force  this 
eight  and  this  remedy  were  a  part  of  the  law 
of  the  contract,  without  any  express  agreement 
by  the  parties.  So,  also,  the  rights  of  the 
mortgagee,  as  known  to  the  laws,  required  no 
express  stipidaticm  to  define  or  secue  fliem. 
They  wore  annexed  to  the  contract  at  the  time 
H  was  made,  and  formed  a  part  of  it;  and  any 
subseoucnt  law,  impairing  the  rights  thus  ac- 
quired, imp^  the  obligations  which  the  con- 
tract imposed." 

And  the  present  Chief  Justice  of  this  court, 
In  SImms  ▼.  Wright,  supra,  quoted  with  ap- 
provia  the  following  extract  from  a  dedslon 
of  the  Snprone  Ooart  of  OTexas  In  Standlfer 
T.  Wflson,  BUpra : 

"It  is  settled  that  the  laws  which  subsist  at 
the  time  and  place  of  the  making  of  a  contract, 
and  where  it  b  to  be  performed,  enter  into  and 
form  «  part  of  it,  as  if  they  were  expressly 
T«f«rred  to  and  incorporated  in  its  terms.  This 
principle  embraces  alike  tiioae  which  affect  its 
■raUdlty,  construction,  discharge,  and  enforce- 
nent*" 

[1}  AB  has  bem  seoi,  the  act  of  IVW  limit- 
ed to  10  years  the  time  within  which  pow- 
era  of  sale  created  In  sobseqaently  executed 
deedB  of  trnat  might  be  exercised.  This  act 
vras  In  ^ect  when  the  contract  here  Involved 
was  executed^  and  undw  the  dedaiona  this 
provislra  became  a  part  of  the  obligation  of 
the  contract,  and  nraat  be  given  the  same 
A»rce  as  if  it  had  been  an  expm^  etipiilation 
therein.  .Accordingly,  tn  teattng  the  effect 
of  the  act  of  1913  upon  the  contract  we  mast 
regard  that  instrument  as  embradns  an  ex 
press  stipulation  that  the  trustee  should  re- 
tatai  the  power  ot  sale  nntll  10  years  after 
the  matarlty  of  Oe  debt  The  act  of  1913, 
If  enforced,  wotild  have  the  effect  of  reducing 
this  period  to  6  years,  thus  operating  direct- 
ly upon  and  materially  allecdng  a  substan 
tlal  obUgation  In  an  existing  contract  We 
think  the  act,  for  this  pacpose,  clearly  con- 
travenes both  the  letter  and  vliit  of  the  con- 
stitatl(mal  Inhibition  here  Invoked,  and  can 
not  be  upheld. 

[I]  It  is  true  that  the  remedy  agreed  upon 
by  the  parties  to  this  ccmtract  was  not  de* 
aUe^ed  >v  the  act  in  ^nestioa*  It  Is  true 


that  it  gave  the  parties  B  years  from  tba 
date  <tf  the  maturity  <^  the  obligation  with- 
in which  to  exerdse  the  power  of  sale  given 
the  mortgagee  as  a  means  for  the  enforce- 
ment of  the  substantive  obligation  of  the  con- 
tract But  this  condltioD  does  not  excuse  the 
Legislature's  Interference  with  a  solmn  con- 
tract then  In  force  between  citizens,  whl4^ 
was  lawfully  entered  into  for  lavrful  pur- 
poses upon  lawful  terms  and  conditions. 
The  utmost  freedom  to  enter  into  any  con- 
tract permitted  by  existing  law  is  Uie  Inher- 
ent right  of  every  citlzoi,  and  when  he  exer- 
cises that  right  in  a  lawful  way,  no  Legisla- 
ture has  the  power  to  disturb  the  purposes 
or  effect,  or  in  any  manner  rewrite  any  of 
the  prortsions  of  that  contract,  or  make  a 
new  contract  for  tUm,  and  the  right  to  oom- 
ply  with  and  enforce  Its  provlaloqs  as  writ- 
ten is  fixed  and  vested.  The  degree  in 
which  the  offending  statate  may  Impair  the 
obllgaUoa  of  the  ccmtract  la  ImmateriaL  Tbe 
only  question  is.  Baa  the  obUgatton  been  en- 
croacbed  iip<m  in  any  respect?  If  mo,  Gim 
the  statute  must  not  be  given  effect.  iMuiges 
V.  GrowninBUeld.  4  Wheat  197, 4  U  Ed.  S30; 
Planters*  Bank  v.  Sharpy  «  How.  827,  12  U 
Ed.  447;  Ogden  v.  Saimdors.  12  Wheat  218. 
6  I/.  Ed.  606 ;  Loan  Association  v.  Hardy,  86 
TffiC.  610.  26  S.  W.  497,  24  U  B.  A.  284,  40 
Am.  8t  Kep.  870.  In  the  Planters'  Uank 
Oase,  it  was  said: 

"One  of  the  tests  that  a  contract  has  been 
impaired  is  that  its  value  has  by  legislation  been 
diminished.  It  is  not,  by  the  Constitution,  to 
be  impaired  at  all.  That  is  not  a  question  of 
degree  or  manner  or  cause,  but  of  encroaching 
in  any  respect  tm  Its  obligation,  cbpenring  with 
any  part  of  Its  force." 

And  in  Loan  Association  v.  Hardy,  Ode£ 
Justice  Stayton  said: 

"When  parties,  looking  to  all  the  facts  bear- 
ing on  their  respective  interests,  make  a  con- 
tract whereby  specific  remedy,  not  given  by 
law,  is  secured  for  enforcement  of  rights, 
courts  ought  not  to  inquire  as  to  the  extent 
of  injury,  which  may  result  if  a  law  subse- 
quently  enacted,  and  affecting  the  remedy,  t>e 
given  effect;  for  such  legislatioo  impairs  the 
obligation  of  contract,  takes  away  vested  rights, 
and  is  therefore  prohibited  by  the  Constitu- 
tion." 

Can  it  be  said  that  the  act  here  In  Ques- 
tion can  survive  this  test  prescribed  by  our 
two  highest  courts?  The  contract  involved 
provided  a  means  for  its  enforcement,  and 
with  the  aid  of  existing  law  preecdbed  a 
period  of  10  years  within  which  tbat  means 
mi^t  be  exercised.  The  act  In  qiustlon  cut 
that  period  in  half.  In  testing  the  validity 
of  a  legl^tlve  aiactment,  It  is  proper  to 
consider  In  a  givm  case  the  maximum  mis- 
chief that  may  be  done  by  giving  it  effect 
With  that  la  vlew.lt  may  be  surmiaed.  for 
Instancy  ttiat  the  period  of  10  years  wrlttut 
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bj  law  Into  the  contract,  for  th«  exordae  of 
the  power  of  sale,  was  the  cmtndUng  cob- 
ilderatlon  Indudns  the  mortgagee  to  execute 
the  mortgage;  he  may  have  concluded  frnn 
wdgtlng  conditions  that,  while  the  property 
waa  not  then  ample  aeearlty  for  the  credit 
he  waa  extending,  it  would  Uktily  Increase  in 
valuer  so  that  by  the  end  of  ttie  10-year 
podod  its  Talae  would  surely  be  such  that 
the  i^wceeda  from  Its  sale  would  be  suffldaat 
to  cover  the  debt  He  bad  a  right  under  oc- 
istlag  law  to  exerdw  his  Judgnait  or  specu- 
late, to  this  end,  and  It  may  tie  that  Oils 
very  constderatlon  caused  him  to  extend  the 
oedit  to  the  nKntgagw.  But  wtaethttr  this 
was  the  contnAUng  eonstderatlon  oe  not,  in 
entering  into  the  contract,  the  parttes  must 
be  supposed  to  have  determined  for  them- 
selves that  the  full  lO-yeor  period  within 
which  the  power  of  sale  could  be  exercised 
would  be  more  beneficial  to  them  than  a 
shorter  period,  which  they  conid  have  desi^ 
nated,  and,  having  determined  this,  the  Leg- 
islature of  the  state  did  not  have  the  power 
to  rewrite  the  contract  tor  them  and  cnt  this 
period  in  half,  or  make  any  other  substantial 
change  In  that  period.  Our  own  courts  have 
r^atedly  declared  this  prindpla  Loan  As- 
sociation T.  Hardy.  8t)  Tex.  010,  iifS  a.  W. 
497.  24  L.  B.  A.  281,  40  Am.  St  Bep.  870; 
Thompson  t.  Oobb,  95  T«c.  146,  65  S.  W. 
1090,  98  Am.  St  Rep.  820;  Qoddard  T.  Bea- 
gan,  8  Tax.  Oiv.  App.  272,  28  S.  W.  862; 
Chandler  t.  Peters,  44  8.  W.  HOT. 

In  the  case  first  dted  the  deed  of  trust 
there  In  queetlon  prescribed  the  notice  upon 
which  the  sale  should  be  made  by  the  trus- 
tee. Subsequent  to  the  execution  of  the  In- 
strument,' but  prior  to  the  exercise  of  the 
power  of  sale,  the  Legislature  prescribed  a 
slightly  different  method  of  notice  of  such 
sale,  and  the  Supreme  Court,  in  a  very 
thorough  opinion  by  Chief  Justice  Stayton, 
hOA  that  it  was  intended  by  the  act  to  affect 
ffgfitt*ng  coDtracts,  but  that  for  that  purpose 
it  was  unconstltntloiial  as  impairing  tlie  ob- 
UgaUona  of  su<di  contracts ;  Qiat  It  could  not 
be  ^ven  eBect  as  to  contracts  "^ecuted  he- 
fwe  it  waa  oj^eraUve  in  cases  In  wbifdi  the 
ronedy  differs  from  the  remedy  prescribed  by 
contract**  It  seems  in  that  case  the  contract 
provided  that  notice  of  sale  be  pobUahed  in 
a  dally  paper  ot  the  dty  of  San  Antonio  for 
10  days  prliw  to  sale  day.  whereas,  in  the 
Kubeequeutly  enacted  statute  notice  of  such 
sales  were  required  to  be  posted  at  three 
public  places  in  the  county  for  20  successive 
days  before  the  sale.  It  wlU  be  seen  that 
the  difference  in  the  remedy  prescribed  by 
the  contract  and  that  afforded  by  the  stat- 
ute was  ^Ight;  In  the  one  case  the  notice 
was  to  be  published  in  a  newspaper  for  10 
days,  in  the  othor.  by  poetlns  fOr  20  days.  A 
less  material  Impelrmeat  of  the  contract 


conld  hardly  be  Imagined.  Nevertfadeaa,  the 
Supreme  Court  held  that  there  waa  an  im* 
palrment  of  the  otdlgatlon.  rendering  the 
statute  Invalid,  sayhig: 

*fnie  necessary  effect  of  the  law,  when  the 

period  for  sdvertiseDieDt  prescribed  by  the  lav 
differed  from  that  required  by  contract  woqM 
be  to  extend  or  shorten  the  period  after  de- 
fault vithin  ^ich  a  sale  conld  be  made;  and 
by  reason  of  the  fact  that  the  statute  pre- 
scribes a  day  In  each  month  on  wfaidi  sock 
■ales  shall  be  made,  this  period  may  be  ex- 
tended for  a  longer  time  than  the  difference 
In  time  of  advertiastaettt  prescribed  by 
tract  and  the  law.** 

A  more  striking  ninstratUm  of  the  point 
now  under  conslderatlfm,  that  the  degree  of 
impalmuatt  Is  Immaterial  so  l<mg  as  there  la 
any  Impairment,  la  afforded  in  the  case  of 
Thompson  v.  Cobbb  85  Tu.  147,  65  8.  W. 
1090.  1091  (93  Am.  8t  Bep.  820),  which  Is 
based  on  the  Hardy  Oase.  The  deed  of  trust 
in  the  Thompson  Oase  provided,  as  In  the 
deed  of  trust  here  involved,  tor  the  sale  of 
the  land  "at  any  time  aft«:  default**  Sub- 
sequent to  the  execution  of  the  contract  and 
before  the  sale  occurred  thereunder,  the  L^- 
ialature  passed  an  act  requiring  all  such 
sales  to  be  made  on  first  Tuesdays.  The  sal^ 
was.  in  fact  made  on  a  Wednesday.  The 
Supreme  Court  speaking  through  Judge  Wil- 
liams, held  the  act  Invalid  as  to  that  con- 
tract aa,  to  give  it  effect  it  would  Impair 
the  obUffatian  of  that  oootxact  It  waa  said: 

*^oT  can  It  be  held  that  the  snbaeqoent  atat- 
ate  restricted  the  power  of  the  trustee  and  re- 
qnlred  the  ssle  to  be  made  on  the  first  Tues- 
day in  the  moDth.  The  effect  of  the  statnU 
upon  deeds  of  trust  executed  before  its  enact- 
ment was  considered  in  the  ease  of  the  Intcr- 
natiousl  Building  &  Loan  Associatioa  v.  Hardj, 
86  Tex.  610.  The  deed  there  in  question  re- 
quired a  notice  differing  from  that  prescribed 
by  the  subsequently  enaetnd  statute,  and  the 
question  was  whether  or  not  the  statute  so 
spplied  as  to  require  the  notice  prescribed  I9 
it  to  be  given.  It  would  seem  that  both  the 
statute  and  the  deed  could  have  been  cotaplied 
with,  but  it  was  held  in  effect  that  it  wan  not 
in  the  power  of  the  Legislature  to  take  away 
the  right  of  the  parties  created  Iby  the  con- 
tract to  have  the  property  told  npon  the  terms 
and  conditions  and  In  the  manner  wUdi  they 
had  airreed  upon.  The  ^  of  tiiat  dedskn  is 
that  the  parties,  by  their  contract  had  ncqoired 
the  right  to  have  the  property  sold  by  com- 
plying with  the  provisions  ^  the  deed;  that 
this  constituted  a  part  of  the  obUgation  of  the 
contract  which  could  not  be  impaired  by  subse- 
quent legislation,  and  that  the  imposition  of 
additional  conditions  npon  the  exercise  ni  the 
right  would  be  such  an  impairment  Tlic  prin- 
ciples there  UiA  down  control  tids  caae.  By 
omitting  to  fix  a  dsy  npon  wUiA  tiie  sale  ahooU 
be  made  and  empowering  the  trustee  to  s«n  at 
any  time,  the  parties  gave  him,  as  their  common 
agent,  a  discretion  to  select  a  day  when,  io 
his  judgment  the  sale  could  be  made  to  the 
best  advantage  of  aS  eoneemed.  H«a8T.  ]>ean, 
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66  Tbx.  668.  It  was  their  right  to  have  thla 
done  in  accordance  with  their  contract  'at  abf 
time'  after  default.  The  Htattrte,  if  held  to 
take  away  the  power  to  make  it  at  an;  other 
time  than  on  the  first  Taeeday  In  the  month, 
would  not  onlr  add  ftn  additional  eondlticoit 
but  would  restrict  the  power  defined  in  the 
deed  and  consequent  rl^ta  dt  the  parties  to  it 

Surely,  then,  11  a  statate  requiring  tlie  sale 
to  be  made  on  a  pertlcalar  day  of  the  month 
bad  the  effect  of  Impairing  the  obligation  of 
a  contract  providing  that  the  sale  may  be 
made  "at  any  time  after  default,"  a  statute 
requiring  the  sale  to  be  made  B  years  earlier 
than  was  required  In  a  similar  contract  im- 
paired the  obligation  of  sudi  contract  So 
in  Goddard  v.  Reagan,  supra,  the  same  act 
was  b^d  invalid  in  so  far  as  it  required  such 
sales  to  be  made  In  tlw  cmmty  In  which  the 
land  waa  situated,  as  affecting  a  deed  of 
trust  providing  that  such  sale  should  be 
made  In  another  county  than  that  in  which 
the  land  was  situated.  To  the  same  effect 
Is  Uie  dedsim  by  flUs  court  In  Cbandl^  t. 
Peters,  aupn. 

It  must  be  tx^t  In  mind  that  fbe  act  of 
19(^  was  not  a  pemlseAT^  but  was  a  restric* 
tive,  act  It  did  not  grant  to  the  citizen  a 
privilege,  such  as  the  use  of  the  courts  of  the 
state ;  on  the  contrary.  It  operated  to  there- 
after restrict  the  previously  unfettered  right 
of  a  creditor  to  pursue  his  contractual  rem- 
edy until  barred  by  the  rule  of  stale  demand. 
It  did  not  declare  to  the  citizen,  "You  may 
have  your  contractual  remedy  for  10  years, 
and  no  more;"  It  simply  declared  that  his 
Inherent  right  to  pursue  his  contractual  rem- 
edy must  as  to  future  contracts,  cease  at 
the  end  of  10  years  for  the  better  repose  of 
land  titles.  The  parties  here,  then,  were 
limited  only  by  this  restriction,  and  In  tliis 
situation  made  their  contract  They  setUed 
and  ezpreseed  tbelr  respective  rights  andi 
llablUtiee,  and  then  sdected  their  own  meth- 
od of  enforcement,  so  as* to  avoid  resort  to 
tbe  courts,  and  this  became  the  obligation 
of  the  contract  Under  JJie  provisions  of  the 
contract  the  mortgi^ee  was  given  the  power 
of  sale,  which  termlnted  only  by  the  arbitra- 
ry reatrictlim  of  tbe  act  of  itfUG.  This  power 
tbns  became  a  vested  right  In  tbe  mortgagee, 
and  could  not  be  Impaired  or  otherwise  af- 
fected Iqr  any  Bobseanent  act  of  the  iicgisia- 
ture. 

We  hold,  then  that  the  act  of  1913,  in  so 
far  as  it  affects  the  period  within  which  the 
power  of  sale  created  in  Hie  deed  of  trust 
liere  InvolTed  may  be  exradsed,  is  void  and  of 
no  ^ect  tor  that  purpose,  and  thatund^  tbe 
agc«ed  statement  of  facts  the  sale  of  the 
land  ioTfdved  to  13ie  l^te  Bank  ft  Tmst 
Company  was  TsUd,  and  passed  the  title  to 
said  land  to  said  company.  Accos^gly,  the 
Judgment  of  the  trial  court  is  reversed,  and 


Judgment  Is  here  rendered  that  appellant 
the  State  Bank  &  Trust  Company,  recover  of 
an>ellee,  Aaron  Frank,  and  of  D.  B.  Ohapin, 
the  title  and  possession  of  the  lands  in- 
volved, with  all  costs. 


LACOMA  V.  CANTO.    (No.  1278.) 

(Coart  of  Civil  Appeals  of  Texas.   £11  Paso. 
Jan.  1%  1922.    Behearing  Denied 
Feb.  2,  1922.) 

1.  Evidence  ^36 1 —Admission  of  dooament 
printed  In  foreign  laaoaags  without  transla- 
tion held  error. 

Admienon  in  evidence  of  document  printed 
in  foreign  langoage  irithont  a  translation  held 
error. 

2.  Trial  ^22— Party  who  offers  pai»er  In 
forelon  langnage  In  evidence  must  have  (t  In- 
terpreted. 

When  instrument  written  In  foreign  lan- 
goage is  offered  In  evidence,  it  is  the  duty  of 
the  party  offering  the  paper  in  evidence,  and 
not  that  of  the  judge,  to  have  the  inturpreta- 
tion  made. 

3.  Appeal  and  error  «=>I054(I)— Jndgmeat  not 
reversed  for  Incompetent  testimony,  where 
there  Is  oomiietent  tsstlmosy  siiflleleiit  te  au- 
thorize Judgment. 

Cause  tried  before  the  court  wfll  not  be 
reversed  because'  of  incompetent  testimony, 
where  there  is  competent  testimtmy  snffident  to 
Buthorize  tiie  rendition  of  Judgment 

4.  Appeal  and  error  <s=::3l054'(l)-- Admission  of 
Instniment  In  foreign  langsage  without  in- 
terpretatiea  held  bamlass. 

The  admission  of  instrument  In  fora^ 
language  without  interpretation,  in  action  tried 
by  eenrt  Md  not  groiuid  for  reversal,  where 
court  understood  language  and  where  the  in- 
strument waa  material  only  on  the  issue  of 
damages  and  there  was  other-  eridence  to  sus- 
tain judgment  with  reference  to  amount  of 
damages. 

5.  Appeal  and  error  «=»IOIO(l)— Findings  sot 
disturbed  where  supported  by  positive  evi- 
dence. 

Findings  supported  by  positive  evidence 
will  not  he  disturbed  on  appesL 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  Ballard  Coldwell,  Judge. 

Suit  by  Sotiro  Canto  against  Sllva  La- 
coma.  Judgment  for  plaintiff,  and  defendant 
appeala  Affirmed. 

Jacksm,  Isaatte  ft  Fiyer,  oC  BL  Paso,  tor 
ftppdlant  - 
Jno.  T.  lOiU.  U  m  Faao,  for  appellee. 

HABPm,  a  J.  Botbro  Canto  broogbt  this< 
suit  against  Sflva  Laeoma  tor  91JS00t  Ha- 
allied  value  ot  certain  moving  plctin»  fllraa 
j  delivered  to  defendant  in  a  loAed  box  wltli 
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Uu  agreement  that  defendant  would  keep 
same  until  called  for ;  that  defendant  appro- 
priated them  to  bU  own  nae. 

Defendant  answered  by  general  denial,  es- 
pedally  denied  any  agreement  to  keep  and  re- 
turn the  films;  that  he  granted  plaintiff  per- 
mission to  leave  the  box  in  his  office,  which 
was  done;  that  he  did  not  know  its  con- 
tents; that  it  remained  there  several  ramiths 
and  plaintiff  came  and  took  it  away;  that 
he  did  not  take  anything  from  the  boiz,  nor 
any  one  else  witli  bis  knowledge  or  consent 

Trial  was  before  the  coart  without  Jury, 
and  Judgment  rendered  for  plaintiff  for  the 
sum  of  $200.  From  which  this  appeal. 

[1]  The  first  assignment  is  that  the  court 
orred  in  admitting  In  evidence,  over  the  ob- 
jection of  defendant,  a  document  printed 
wh<^  In  a  foreign  lai^uage.  The  reasons 
assigned  are:  That  no  translation  of  it  was 
offered;  that  defendant's  attorneys  could 
not  tell  what  it  contained;  that  it  was  inn 
material,  irrelevant,  incompetent,  and  Inad- 
missihle  for  any  purpose. 

[2,  S]  The  rule  apidicable  to  this  writing  is 
clearly  stated  In  the  case  of  Sartw  t.  B4^- 
gw,  09  To.  411: 

"When  an  Instrument  written  in  any  other 
language  than  our  own  is  sought  to  be  in- 
troduced In  evidence,  it  mast  be  translated  into 
English  by  a  competent  person,  having  knowl- 
edge of  both  langutges.  It  is  the  duty  of  the 
party  offering  the  paper  In  evidence  to  have 
the  interpretation  made,  and  not  of  the  judge 
betwe  whom  tht  ease  is  on  trial  to  supply  him 
with  an  Boglish  version  of  it,  in  order  to  en- 
able him  to  get  in  .his  evidence." 

Ho  idearly  this  document  was  not  admis- 
sible in  evidence,  but  where  the  cause  Is 
tried  before  the  court  the  admission  of  In- 
competent evidence  will  not  require  a  re> 
versal  unless  injury  is  shown.  That  is,  that 
tfaft  court  must  have  considered  the  incompe- 
tent evidence  In  arriving  at  his  Judgment. 
And  when  the  court  hears  such  incompetent 
testimony,  the  cause  will  not  be  reversed 
where  there  Is  competent  testimony  sufficient 
to  authorize  the  rendition  of  the  Judgment 
entered.  Melton  v.  Cobb,  21  Tex.  539;  Orient 
liflnd  Oo.  V.  Reeder,  173  S.  W.  989. 

It  appears  from  thB  bill  of  exceptions  that 
the  document  was  In  Spanish ;  that  the  court 
understood  Spanish,  and  that  it  was  intro- 
duced in  evidence  f<»r  the  purpose  of  showing 
what  was  in  the  picture  allied  to  have  been 
left  the  plaintiff  with  the  defendant,  for 
the  ctmverslcm  of  wbldi  pUdntHf  oug^t  to 
recover  damages. 

[4]  As  to  what  pictures  were  upcm  the  films 
was  Immaterial  uprai  any  question  In  the  case 
unless  remotely  it  bad  a  bearing  upon  the 
question  of  their  value.  The  appellant  con- 
tends by  other  assignments  that  the  evidence 
does  not  sustain  the  finding  of  $200  value  by 
the  court,  but  we  have  concluded  that  out- 
side of  this  document  tbera  is  ample  evldoice 


to  sustain  the  finding,  so  It  mattm  not  what 
the  document  contained  in  this  respect,  and 
since  the  plaintiff  introduced  it  for  this  pur- 
pose only,  It  la  not  to  be  presumed  that  the 
court  considered  It  for  any  other  purpose. 

T^ere  is  no  merit  In  tbe  other  assignaaits 
and  proportions:  (a)  That  the  allegata  and 
probata  do  not  correspond,  (b)  miat  there 
is  no  evidence  of  conversion.  (c>  And  no  evi- 
dence that  tbe  two  Alms  miming  from  the 
box  were  ot  the  value  of  $100  each  found  by 
the  court. 

[5]  The  cause  having  beea  tried  by  the 
court,  his  Judgment  involves  findings  ad- 
verse to  the  aKwllant's  npcm  these  issues  ci 
fact,  and  since  there  is  positive  evidoice  to 
support  the  findings  they  will  not  be  dis- 
turbed. Vernon,  ^les'  Statutes,  art  1948, 
authoritie*  collated  therauider.  Boe  t.  Da- 
vis, 142  S.  W.  900. 

Finding  no  zeveralUe  error,  the  asslgn- 
mmts  are  overruled  and  eanse  affirmed. 


MILLER  et  at.  v.  DICKINSON  at  iL 

(No.  6673.) 

(Court  of  Civil  Appeals  of  Texas.   San  An- 
tonio. Jan.  18,  1922.) 

1.  Nnlsasoe  «»3(l)— Isiprovesisnta  sabfeot  te 
rsstralRt. 

To  make  improvements  mi  property  a  agi- 
sance  to  adjoining  property  ownws,  and  sid>- 
Ject  to  restraint,  tbey  most  be  dangeroos  to 
life,  detrimental  to  health,  or  seriously  inju- 
rious to  the  adjoining  property. 

2.  Isjssotloa  «»M— Postlbis  danagea  fro* 
aubdivMea  and  lupraveneet  of  property 
aoross  the  ttreat  art  Mt  snffielent  irasala 
for  mm  InjHaflea. 

Where  defendant  owned  a  Tftoant  tract 
which  he  contemplated  dividing  Into  residenee 
lots  backing  on  the  street,  the  fact  that  sta- 
Ues,  garages,  and  similar  outboildlngs  night 
be  placed  across  the  street  from  plaintiffs* 
houses,  causing  damage  to  tbeir  property,  was 
not  sufficient  grounds  for  an  injanctioii. 

3.  tsianotloB  «=s>l-^rantlRg  an  lajanetiss  It 
wlthls  tlw  dlaeratioB  of  the  trial  oeirL 

Where  conflicting  property  Inteceata  aivear 
in  a  suit  for  an  injunction,  the  xi^t  to  nUet 
is  not  absolute,  but  is  confided  to  the  discretion 
of  the  trial  judge. 

Appeal  from  District  Court,  Bexar  Gonn- 
ty;  Bob«t  W.  B.  Terrell,  Judge. 

Suit  by  Frank  J.  Miller  and  otli«ra  against 
H.  E.  IMcklnaon  and  another.  From  a  Judg- 
ment denying  a  temporary  lnJnnctloii«  plain- 
tiffs  appeal.  Affirmed. 

J.  F.  Gazl  and  P.  H.  Swearlngen*  Jr.,  both 
of  aan  Antonio,  for  appellants. 

Douglas  A  Outer,  oC  San  AatmilOh  fat  ap- 
pellees. 


eaar  esaee  sea  same  topie  and  KBT-Mli]fB»ttn  all  Ker-Hsmbered  Ugtsts  and  In 
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FLT,  O.  jr.  This  Is  an  appeal  from  an  or- 
Oer  of  the  district  court  denying  a  temporary 
injunction  to  restrain  ai^llees  from  subdi- 
viding or  selling  certain  real  property  situ- 
ated on  Topeka  boulevard  "with  a  view  of 
having  said  lots  back  up  on  said  Topeka 
boulevard,  or  from  conatmcting  or  permitting 
the  construction  Oiereon  of  any  outhouses, 
barns,  garages,  stables,  servant  houses,  wood 
houses,  cow  pens, .  or  anything  else  which 
commonly  goes  with  the  back  yard,  on  said 
property  In  front  of  these  plaintiffs,  and 
next  to  and  adjoining  Topeka  boulevard." 
Thei^  were  fourteen  plaintiffs,  who  are  ap- 
ttellants  here^  and  two  defendants,  H.  B. 
DIcktnaaB  and  Otto  A.  Pfeiffer,  who  are  ap- 

It  mu  alleged  that  PfiUEer  Is  tbo  owner  of 
a  vacant  tract  of  land  In  the  dtj  at  San  An- 
timlo,  bounded  on  the  north  by  Scbl^  ave- 
nue on  tiie  eaat  by  SonUi  Haddteny  street, 
on  tlie  sontb  by  Top^a  boiOevard,  and  on 
the  west  by  Cherry  street;  that  appellees 
were  omtemplatlng  and  intending  to  subdi- 
vide tbe  tract  into  lots,  aU  of  wbldi  will 
front  on  Sctal^  avenue  and  taave  their  ba&k 
yards  on  Topeka  boulevard,  directly  across 
that  street  from  the  homes  of  appcUants 
wbi^  tnmt  on  said  boulevard,  and  will  build 
haras,  garages,  and  sach  ottier  Improvements 
as  are  built  on  the  rear  of  lots  whidt  will  be 
detrimental  to  and  practically  destn^  tbe 
value  of  appellants'  homes. 

The  evidence  showed  tliat  Dlcklnstln 
bOD^t  the  tract  of  land  from  Pfeiffer  and  in- 
tended to  extend  an  establlahed  street 
through  the  land,  to  be  known  as  Clifford 
court,  that  tbe  extension  would  cause  the 
lots  between  ClitTord  court  and  Toi>eka  bou- 
levard to  be  140  feet  deep,  and  if  they  fronted 
on  the  one  or  other  the  rear  of  them  would 
necessarily  be  on  one  or  the  other.  The  lend 
has  not  yet  been  dlvlded'lnto  lots.  Dickinson 
Intends  to  reqaire  the  lots  to  front  on  Clif- 
ford court,  and  will  restrict  the  building  of 
all  buildings  or  outhouses  to  not  lees  than  20 
feet  from  the  line  of  Topeka  boulevard. 

[1]  The  proof  showed  that  there  was  no 
intention  to  plat  or  sell  lots  in  violation  of 
any  ordinance,  but.  If  there  had  been  Bu(di 
intention,  it  would  not  constitute  a  ground 
for  injunction  for  it  is  held  "that  a  bill  in 
equity  cannot  ordinarily  be  maintained  for  a 
mere  violation  of  a  municipal  ordinance"  un- 
less the  violation  will  create  a  nuisance. 
Joyce,  Inj.  ||  1044,  1046.  The  evidence  In 
tbSa  case  does  not  show  that  the  contemplat- 
ed improvements  will  cause  Irreparable  Injury 
to  appellants,  and  to  make  such  Improve- 
ments a  nuisance  and  subject  to  restraint  it 
must  Appear  that  th^  wiU  be  duigerous  to 
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life,  detrimental  to  health,  or  seriously  Inju- 
rious to  property.  As  said  by  the  Supreme 
Court  in  Sherman  Qas  ft  Electric  Co.  v.  Bel- 
deu,  108  Tex.  09,  128  S.  W.  119,  2?  U  R.  A. 
(N.  S.)  28T: 

"If  tJiere  be  no  naisanee,  there  can  be  no 
recovery  of  damages  for  audi  annoyance  as 
may  exist,  ntnr  for  diminDtion  in  the  vain*  of 
the  property.  It  is  not  infrequent  that  the 
lawful  use  of  one's  property  is  disagreeable  to 
neighborB,  but  that  is  one  of  the  results  of 
residing  in  dties  and  towns,  and  must  be 
borne." 

[2,  t]  Whenever  lots  extoid  throng  a 
bloA,  as  in  this  case,  Uie  rear  ends  of  the 
lota  must  of  necessity  rest  on  a  street  and 
necessarily  scone  one's  lot  must  face  the  rear 
ends  of  the  other  lots.  The  owner  of  such 
Iota  would  have  some  right  of  choice  as  to 
which  end  of  the  lots  he  would  make  the 
front  and  which  the  tear,  and  sack  r^t 
ought  not  to  be  restrained  or  Interfered  with. 
If  the  rear  ends  of  these  lots  should  be  so 
need  as  to  create  a  nuisance  that  would  be 
dangraons  to  life,  detrimaital  to  health,  or 
seriously  injurious  to  property,  appellants 
will  have  thdr  remedy.  Appellees,  are  act- 
ing clearly  ^tbln  tbeir  ritfits  In  tbe  lawful 
use  ot  their  property  and  cannot  be  re- 
strained in  sudi  use  because  it  may  annoy 
or  even  Injure  the  property  of  oth«s.  As 
said  in  the  case  of  Oliver  v.  ITom^  Cotton 
OU  Co.  (Tex.  Civ.  App.)  226  S.  W.  1094: 

'TTbat  a  person  is  entitled  to  enjoy  his  home 
free  from  material  discomfort,  annoyance,  and 
injury  occasioned  by  tbe  unlawful  use  by  an- 
other of  his  property,  cannot  be  controverted. 
This  is  a  general  and  universal  rule.  Bat  this 
role  cannot  be  invoked  to  prevent  the  rea- 
sonable, careful,  and  jnstjiy  warranted  use  ^ 
pK^erty  in  a  partienlar  way  because  there  is 
necessarily  Inddent  to  that  use  discomfort  and 
amK^ance  to  home  owners  under  all  the  dr< 
eamatances  appearing  in  tiie  Instant  case.** 

When  such  conflicting  Interests  appear  in 
a  case,  the  right  to  an  injunction  is  not  abso- 
lute, but  Is  confided  to  the  sound  discretion 
of  the  trial  judge.  Sudi  discretion  has  not 
been  abused  in  this  case.  It  is  onAirtunate 
that  such  cases  arise,  but  an  ownor  of  land 
cannot  be  dmled  tbe  lawful  and  pr<4>er  use  . 
of  it  because  It  may  inconvenience  ottiexB  or 
even  Injure  ttieir  propnty.  Be  bas  the  rU^t 
to  flx  the  front  and  rear  of  lots  that  he  may 
create  and  cannot  be  deprived  of  this  rlgtat 
because  bis  n^s^bors  may  an^pate  that  be 
will  so  use  his  property  as  to  create  a  nui- 
sance. Spann  v.  City  of  Dallas,  not  yet  Cof- 
Odally]  publlsbed,  235  8.  W.  OlS. 

Tbe  judgmoit  will  be  afflnned. 
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COMMUNITY  OF  PRIESTS  OF  ST.  BASIL 
V.  BYRNE  et  al.   (No.  336.)  • 

(Oonrt  of  dvO  Appeals  of  Texai.  AasUn. 
Nov.  21, 1921.  Behearfag  Denied 
Feb.  1,  1S22.) 

1.  Abatemeiit  and  rsvhral  ^=»72(I0)— Saoeessor 
aad  exentort  of  Cathoilo  Bishop  properiy 
wbstltuted  as  plalitiffe  In  aellMi  on  contract. 

Where  a  biBfaop  holdicg  land  of  the  cfanrch 
In  trust  to  him  and  his  Buccessors,  coavejed 
it  to  B  community  of  priests  under  contract  for 
surrender  and  retransfer,  the  executors  of 
the  bishop  and  also  his  successor  in'  office  were 
properly  substituted  plaintiffs  on  his  death  in 
a  suit  for  specific  performance  of  contract  to 
reconvey,  though  the  succesaor  was  not  a  nec- 
essary plaintiff,  nnder  Ber.  St.  arts.  1886  and 
1894;  the  church  ae  benefidary  not  complain- 
ing. 

2.  Perpetflltles  «s>S (7)— Contract  for  retrans- 
fer, being  one  for  charitable  purposes,  held 
not  offending  against  rule  denouncing  perpe- 
tuKlet. 

Where  bishop  holding  land  for  a  cburc^ 
conveyed  the  eame  to  a  community  of  priests 
for  school  purposes  subject  to  a  certain  in- 
cumbrance, a  contract  providing  "that  if  at 
any  time  the  said  Community  finds  that  It  can- 
not open  and  maintain  the  said  school  the 
said  Community  shall  surrender  and  retransfer 
the   said   property  to   the   Catholic  Church, 

•  •   •   provided   that   the   Catholic  Churcli 

•  •  •  refund  to  the  Community  •  •  • 
such  portion  of  the  original  debt  *  *  *  aa 
the  said  Community  shall  have  paid,"  was  mere- 
ly en  option  to  repurchase,  and  not  a  condition- 
il  limitation  upon  the  title  conveyed,  and  au- 
thorized a  possible  creation  of  a  future  eatate 
in  the  grantor  beyond  the  life  or  lives  of  any 
persons  in  being,  but  the  contract,  being  one  for 
charitable  uses,  did  not  offend  against  the  rule 
denouncing  perpetuities,  under  Const,  art  !» 
I  26. 

3.  Porpetuitle*  ^8(1)— Ruin  does  not  apply 
to  gift  of  charity. 

The  rule  against  perpetuitieB  does  not  ap- 
ply to  a  gift  of  charity  with  no  intervening  gift 
to  or  for  the  benefit  of  a  private  person  or  cor- 
poration, or  to  a  contingent  limitation  from  one 
charity  to  another. 

4.  Rellglouc  societies  «=s>20— Contrael  held  to 
provlda  for  retransfer  of  proper^  far  lallara 
to  oontlttue  to  maintain  school. 

Where  land  was  conveyed  by  a  diurch  to 
a  commi.-nity  of  priests  for  the  maintenance  of 
a  school,  and  the  contract  provided  that  if  at 
any  time  the  Community  should  find  that  it 
could  not  open  and  maintain  the  school  it  Bhonid 
surrender  and  retransfer  the  property,  provid- 
ed that  the  dinrch  should  refund  any  portion 
of  the  incumbrance  paid  by  the  Community, 
there  was  ae  performance  by  the  grantee, 
where  ft  opened  a  school  and  maintained  it  for 
15  years  and  then  closed  the  school,  and  the 
church  was  entitled  to  a  reconveyance. 


9.  Rcllglaaa  noolflflas  ^20  —  C«uwt  Wf 
church  to  lale  of  laad  by  pnuitee  held  Mt 
waiver  of  right  to  danagea  tor  graatea  act 
eondaeling  sohoel  aa  agreatf. 

Where  a  church  conveyed  property  to  a 
community  of  priests  nnder  a  contract  that 
it  should  be  retransferred  if  grantee  did  not 
open  and  continue  to  maintain  a  boys'  sdiool  in 
the  city,  conaent  by  the  church  to  a  sale  of 
such  land  by  the  grantee  did  not  estop  the 
church  from  maintaining  suit  for  damages  on 
the  contract  when  the  grantee  ceaaed  main- 
taining a  school,  where  grantee  at  the  time  of 
the  sale  was  maintaining  the  school  on  other 
property,  and  did  not  cease  maintaining  it  on- 
til  later,  as  breach  of  the  contract  did  not  oc- 
cur until  the  school  was  finally  doaed,  and  no 
caoae  ot  action  arose  until  then. 

6.  Jndgnieat  ^=3250— Plaintiff  MlMf 

Iraot  oannot  reemr  on  tfiffonMt  Doatraat  set 
■p  by  dafendaat 

Plaintiff,  suing  on  one  contract,  cannot  re- 
cover upon  a  different  contract  set  up  by  de- 
fendant in  the  pleadings  as  the  trae  contract, 
unless  plaintilTs  pleadings  fairly  embrace  the 
contract  set  up  by  defendant. 

7.  Associations  «=>20(l)— Personal  Indgiaeat 
not  rendered  against  voluntary  assoolatiens. 

A  voluntary  association  of  priests  msin- 
taining  schools  cannot  be  sued  and  a  personal 
judgment  rendered  against  it,  but  such  an  as- 
sociation may  be  bound  where  the  plaintiff  is 
entitled  in  equity  to  subject  the  general  prop- 
erty, or  some  particular  property  of  the  as- 
sociation, to  his  claim,'by  virtue  of  an  equita- 
ble lien  or  some  character  of  trust. 

8.  Religions  societies  <$=s>25— Church  hoM  not 
to  have  lien  on  property  of  oonmaBi^  of 
priests  maintaining  atdiools. 

In  an  action  by  a  Catholic  Ohnrdi  against  a 
community  of  priests  maintaining  schools  to 
recover  damages  for  breach  of  a  contract  to 
maintain  a  school,  evidence  Aeld  not  to  author- 
ise a  finding  that  plaintiff  was  entitled  in  equity 
to  subject  property  of  the  defendant  to  ite 
claim  1^  virtue  of  an  equItaUe  lien  or  tmt. 

9.  Associations  «s>20<l)— May  ba  bad  aialut 

aisoolation. 
A  judgment  against  an  assftdation  for  a 
fixed  sum  of  money  awarding  an  execution  was 
authorized  by  Rev.  St  art.  614&. 

Appeal  from  District  Court,  SfeLemiam 

County;  H.  M.  Bloh^,  Judge. 

Action  by  Christopher  Byrne,  Blahop  of 
Galveston,  and  others  against  tlie  Gommim- 
ity  of  Priests  of  St.  Basil.  Judgment  fw 
plaintiffs,  and  defendant  appeals.  Bemsed 
and  remanded. 

Sleeper,  Boynton  &  Kendall,  of  Waco^  for 

J.  D.  Williamson  and  Alhm  T.  McDonnel]. 
both  of  Waco,  for  appellees. 

BRADY,  J.  The  Catholic  parish  of  Waco, 
Tex.,  in  December,  189S,  pundiased  a  lot  !■ 
that  city,  for  the  purpose  of  eataUlabiiv 
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and  nudntaialns  a  scbool  for  boys.  The 
deed  to  this  property,  pursuant  to  tbe  cus* 
torn  of  the  CatboUc  Ctaundi,  was  taken  in 
tbe  name  of  Bt  Rev.  N.  A.  Gallagher,  Bish- 
op of  Galreston,  his  succeasora  and  assigns, 
but  It  is  undiBpated  tbat  the  title  was  so 
takoi  In  trust  for  Oie  Oathollc  parish  of 
Waco. 

On  or  abont  June  14,  1889,  after  certain 
preliminary  negoUatlona,  a  contract  in  writ- 
ing was  entered  Into,  whereby  tbe  Commun- 
ity of  Priests  of  St.  Basil  agreed  to  opoi 
and  maintain  a  Catholic  school  for  boys  in 
mcb  oUy.  "Stua  oontiact  contained  tbe  fol< 
tawing  pcovlsloiw: 

"1.  Tliat  tbe  property  secured  for  school  par- 
poses  hj  the  Catholic  Church  in  Waco  abail 
be  transferred  to  the  said  Commaniti.  subject 
to  no  other  incumbrance  than  the  debt  of 
400.00,  bearing  eight  per  cent  interest  per 
annum. 

"2.  That  U  at  any  tiiae  the  said  Commnoity 
find  tbat  it  cannot  open  and  maintain  the  aaid 
ecbool,  the  said  Community  shall  snrrender  and 
retrassfer  the  said  property  to  the  Catliolic 
Church  in  Waco,  la  tbe  person  of  Rt  Ber.  N. 
A.  Oallagfaer,  Bishop  of  Galreston,  or  his  suc- 
cessor as  Kshop  of  Oalreston;  provided  that 
the  Catholic  Church  of  Waco,  in  the  person  of 
the  Bishop  of  OfllTeston  shall  at  tbe  same  time 
refund  to  the  Community  of  the  Priests  of  St. 
Basil,  or  its  represeutatiTeB,  such  portion  of 
the  original  debt  of  $3,600.00;  bearing  interest 
at  eight  per  cent  per  annum,  as  the  said  Com- 
munity shall  have  paid." 

This  contract,  as  pleaded  and  proved  by 
tbe  defendant,  appellant  here,  was  signed 
by  the  provincial  of  tbe  Community  and  by 
Bishop  Gallagher.  Pursuant  to  the  contract, 
and  at  the  direction  of  the  Provincial,  tbe 
property  was  conveyed  to  tbe  Community  in 
tbe  person  of  Fr,  Hayes  and  Y.  Marljon, 
ivovindal.  Tbe  school  was  opened  and  main- 
tained by  the  Commimlty,  but  was  closed  at 
tbat  location  some  time  in  1002;  and  It  ap> 
pears  tbat  the  property  was  thereafter  rent- 
ed. In  May,  1906,  the  Community,  through 
tbe  persons  named  in  tbe  deed,  sold  and 
conveyed  the  property  to  one  Isaac  Simmons, 
with  the  consent  of  Bishop  Gallagher,  and 
tbe  purdiase  price  of  (7,250  was  paid  to  tbe 
Cooununlty.  Tbe  scbool  was  continued  on 
other  property  purchased  by  the  Community 
until  June  1,  1915,  when  It  was  closed,  with- 
out the  consent  of  the  idalnUfh,  who  are  ap- 
pellees here. 

It  was  claimed  by  the  plalntifls  tbat  tbe 
Commnnlty  had  used  tbe  proceeds  from  the 
sale  of  the  property  In  question  In  paying 
the  purchase  price,  or  making  Improvements 
on  property  owned  by  the  Community  in 
UnlvCTsity  Heights  addition  to  the  dty  of 
Waco,  and  that  plaintiffs  thereby  acquired 
a  resulting  trust  lien  on  such  property  to 
the  full  amount  and  extent  of  tbe  Invest 
jnmt  ot  proceeds  tber^. 

Tbe  suit  was  for  q>eciflc  performance  of 


the  contract,  asmng  a  reconv^ance  to  plain- 
tiffs of  the  property  at  Kightb  and  day 
streets,  or,  in  tbe  alternative,  for  Judgment 
tor  damages,  with  tbe  fixing  of  an  equi- 
table lien  on  other  prcq;>^ty. 

The  answer  of  the  defendant  presented 
several  defenses,  which  will  be  sufficiently 
indicated  In  the  discussion  of  tbe  qneatlons 
considered  here. 

The  cause  was  submitted  to  a  Jury  on  spof 
dal  Issues,  and  tbs  *^»d'igB  an  to  the  fol- 
lowing effect: 

"(1)  Defendant  Is  not  a  voluntary  assoda^ 

tioD  of  persons  organized  for  profit 

"(2)  The  contract  set  out  in  paragrajdi  4 
of  plaintiffs*  second  amended  petition  was  not 
the  contract  agreed  on  by  tbe  parties. 

"(3)  The  contract  set  out  io  Exhibit  A  of 
defendant's  third  amended  asawer  was  the  con- 
tract agreed  upon  by  tbe  parties. 

"(4)  The  scbool  referred  to  in  tbe  contract 
between  the  parties  was  not  opened  and  main- 
tained by  defendants  within  the  meaning  ot  tiis 
contract. 

"  (5)  Del endsnt  eessed  to  maintain  the  GaUi- 
oUc  school  for  boys  In  Waco,  within  the  mean- 
ing of  tbe  contract,  in  June,  1015. 

"(6)  When  the  property  at  Eighth  and  CUy 
streets  was  sold  and  the  school  at  that  place 
dosed.  Bishop  N.  A.  Gallagher  at  that  time 
understood  and  agreed  upon  the  sale  of  the 
property  at  Eighth  and  Clay  streets  and  the 
closing  of  ttie  sdio<d  at  that  plsee." 

**<7)  The  Catholic  Church  at  Waco  through 
Its  pastor  and  trustees  did  not  give  Ita  con- 
sent to  the  dosing  of  the  Catholic  school  at 
Waco  by  defendant 

"(8)  Prior  to  tbe  time  when  tbe  property 
at  Eighth  and  Clay  streets  was  sold  to  Isaac 
Simmons,  the  Catholic  Church  through  its  pas- 
tor and  trustees  at  Waco  gave  Its  consent  to 
such  sale. 

"(9)  The  pastor  and  hoard  of  trnstees  of  the 
Catholic  Church  at  Waco  were  not  authorised 
by  the  church  to  agree  to  the  dosing  of  the 
Catholic  scbool  for  hoys  at  Waco  by  defendant 

"(10)  The  pastor  and  board  of  trustees  of 
the  Catholic  Church  at  Waco  were  authorized 
by  the  church  to  agree  to  a  sale  of  the  property 
at  Eighth  and  day  streets  by  defendant." 

Upon  this  verdict  the  court  rendered  Judg- 
ment for  the  plaintiffs  against  defendants, 
tbe  Cpmmunlty  of  Priests  of  St  Basil,  a 
voluntary  association  of  persons,  for  the  sum 
of  $4,457.42,  with  interest  at  6  per  cent  per 
annum,  and  costs  of  suit.  The  court  further 
adjudged  a  lien  in  favor  of  the  plaintiffs  on 
the  lots  of  land  fn  TTnlversity  Heights  addi- 
tion to  tbe  city  of  Waco,  described  In  the 
petition.  Pending  tbe  suit,  tbe  alleged  lien 
was  released  by  the  plaintiff,  who  was  then 
Bishop  Gallagher,  In  order  that  the  land 
mlgbt  be  sold  free  of  the  lien  claimed,  and 
a  surety  bond  was  executed  to  the  bisbop 
to  protect  any  Jn^ment  recortted  in  this 
suit 

[1]  Tbe  first  question  to  be  discussed  Is  tbe 
<dalm  that  tbe  trial  court  should  have  sus- 
tained exceptions  to  the  petitioa  presentine 
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that  tbe  option  muj  be  exerdted  at  ft  time 
beycmd  the  period  preecrlbed  the  rule 
against  perpetuities.  It  anthorlaea  the  pos- 
slMe  creation  of  afdture  estate  tai  the  gran- 
tor beyona  ttie  life  at  Ures  of  any  perscm  in 
being  and  21  years  tbereaftur.  Sw^  bdng 
its  posrible  result,  it  offends  against  the  rule 
denouncing  perpetultiee.  In  this  class  of 
cases  the  amtracts  arehddtob^rold.  Xxm- 
don  A  Swr.  Oo.  t.  Oomman,  L.  R.  20  Ohan> 
eery  Dir.  062.  IllustratlTe  American  cases 
ar«:  ^tardier  t.  Duty.  61  W.  Va.  37S,  66 
S.  B.  024.  9  U  B.  A.  (N.  8.)  OlS,  128  Am.  St 
Siep.  990;  Winsor  v.  Mttls,  157  Mass.  362,  82 
N.  H  S52;  Dtmaway  t.  Day,  168  Mo.  415,  68 
S.  W.  7S1;  Oustln  r.  Union  SdHMl  District, 
M  Mich.  602,  54  M.  W.  106,  84  Am.  Bt.  Bep. 
861;  Hardy  v.  GaUfyway,  111  N.  O.  619,  15 
3.  B.  890,  82  Am.  St  Bep.  828. 

[S]  What  has  been  satd  has  reCerconce  mly 
to  an  lyiparent  violatton  of  the  gmml  nde, 
and  our  conatitDtional  prnvlalfm  against  per- 
petultles,  as  against  the  dalm  that  the 
dause  In  qoestlon  ereataa  acondlUonal  Um- 
Itatlan  rather  than  an  option  in  a  emtract 
Appellees  make  the  further  dalm  ttiat  fhe 
roi«  agabiat  perpetuities  does  not  apply 
here,  becawe  the  contract  Is  tme  tot  ctaari- 
table  OSes,  whiOi  case  is  a  recognized  excep- 
tion to  the  doctrine  of  perpetuities. 

In  Hopkins  t.  Grfanduw,-  166  V.  S.  842, 
17  Sup.  Ot  401.  41 1..  Bd.  739.  it  was  said: 

"TliBt  rale  [role  against  perpetnitieB]  does 
not  apply  to  a  ffift  to  a  cbarity.  with  no  Inter- 
vening gilt  to, or  for  the  benefit  of  a  private 
person  or  oonwatlon;  or  to  a  contingent  Um- 
itatkm  over  frosa  one  ehaittj  to  another." 

Tb&t  case  contains  a,  reference  to  a  num- 
ber of  cases  illustrating  the  exoeptlw.  This 
aeama  to  be  the  estaUlshed  ruli^  and  it  la 
stated  In  Cyc: 

"Wbere  property  is  given  on  a  charitable 
tms^  with  a  pTorlio  that  ea  the  happening  of 
a  certidn  event  it  Aall  go  over  to  a  second 

charitable  trust,  the  gift  over  to  the  second 
charitable  trust  ia  good,  even  though  it  may 
remain  uncertain  beyond  the  limits  of  the  rule 
against  perpetuities  w4ietber  the  event  wlH 
happen." 

And  again: 

"Property  may  be  given  on  a  determinable 
charitable  trust;  when  the  charitable  trust  so 
created  terminates,  there  1b  a  resulting  trust 
to  the  heirs  or  next  of  kin  of  the  person  cre- 
ating the  trast"  SO  Gyc.  1496, 1487B. 

In  the  note  the  editor  states  that  this  re- 
sulting trust  Is  analogous  to  a  legal  possi- 
bility of  rererter. 

In  the  present  case  the  contracting  parties 
must  both  be  conceded  to  be  charities,  for 
It  is  generally  held  that  a  religious  or  edu- 
cational institution,  using  Its  property  for 
religious  or  educatlwal  purposes.  Is  in  the 
true  legal  sense  a  cbarity.   The  subject- 


matter  of  the  contract  hwe  has  direct  rda- 
'ti(m  to  a  diaritable  purpose.  The  gift  Is  to 
a  diarity,  and  the  dause  authorizing  tlie 
opticm  to  repurdiase,  upon  conditions  which, 
tt  exerdsed,  causes  a  Terettet  to  the  gran* 
tor.  Is  tor  the  ben^t  of  a  charity.  In  prin- 
dple,  we  see  no  difference  betweoi  the  facts 
of  the  present  case  and  the  instances  dted 
whldi  are  recognized  as  exertions  to  the 
rule  against  perpetuities.  Tlieref  ore  we  sus- 
tain the  contention  of  app^ees  that  the 
contract  here  does  not  offend  against  the 
rule  avoiding  perpetuities. 

We  in*^er  to  express  no  opinion  upon  the 
question  as  to  whether,  under  our  Constitu- 
tion and  laws,  a  contract,  althou^  unoi- 
forcecAle  by  decree  of  qiedflc  i>erformance 
because  violative  of  the  constitutional  pro- 
vtelon  forbidding  perpetuities,  will  never- 
theless support  an  action  for  damages  In  a 
court  at  law  for  the  breadi  of  said  contract 
In  support  of  this  proposition,  an  Gngllsh 
case  is  dted,  which  is  not  accessible  to  us. 
We  prefer  to  rest  the  decision  upon  the. 
ground  that  the  contract  is  saved  from  Ille- 
gality becanse  the  estate  created  or  made 
possible  of  cmtlon  In  the  future  has  direct 
and  immediate  relation  to  a  diaritable  oae. 
The  assignments  presenting  the  point  just 
discussed  are  all  overruled. 

[4]  The  next  question  to  be  consId«ed  la 
the  dalm  of  appellant  that  the  court  dundd 
have  sustained  an  ezceptlmi  to  the  effect 
that  the  allegations  of  the  petition  ^owed 
that  the  c<mtract  had  been  performed  by 
appellant,  and  therefore  no  cause  of  action 
existed.  The  averments  were  that  the 
school  was  maintained  from  June,  1899.  to 
September,  1016.  The  contract  provided  that 
the  Community  should  opra  and  maintain 
the  sdiool,  and,  la  the  event  it  failed  to  do 
so,  the  property  should  be  reamveyed,  upon 
the  conditions  named.  We  hold  with  ap- 
pellees that  the  allegations  show  the  par- 
ties contratled  for  the  continued  malut^ 
nance  of  the  sdiool,  or  its  termination.  In  the 
manner  provided  fw  In  the  eontxact,  and 
that  the  school  could  be  closed  and  the  ex- 
tract terminated  only  upon  the  terms  and  In 
tlie  manner  agreed  uptm  betwe^i  the  parties. 
In  principle,  the  following  authorities  dted 
by  appellees  are  in  point:  H.  &  T.  C.  By, 
Oo.  V.  MoUoy,  64  Tex.  607 ;  Tex.  &  St  L.  R. 
R.  Oow  V.  Bobards,  60  Tex.  540,  48  Am.  Bep. 
268;  Mosel  V.  S.  A.  &  A.  P.  By.  Co..  177  S.  W. 
1048;  Texas  &  P.  Ry.  Co.  v.  City  of  Marshall, 
136  V.  S.  303,  10  Sup.  Ct  846,  34  L.  Ed.  380. 

[t,  f ]  It  is  also  asserted  by  appellant  that 
under  the  findings  of  the  Jury  to  the  effect 
that  Bishop  Gallagher  had  agreed  to  the  sale 
of  the  property  to  Simmons,  appellees  are 
estopped  from  maintaining  suit  for  damages 
on  the  contract  and  that  any  claim  for 
damages  was  thweby  waived.  We  think  a 
Buffldent  answw  to  this  oimt«itif«  is  that 


Digitized  by  Google 


236  SOCTHWOSTSBN  BBPOEl^BB 


the  contract  did  sot  require  the  edMol  to  be 
maintained  on  the  pretnises  In  qneatiw,  but 
flUnply  that  a  Catholic  sduxd  for  boya  should 
be  maintained  at  Waco.  It  ia  true  that  the 
contract  required  a  mirrender  and  reoooTey- 
auce  of  the  propaty,  with  ctKidltion  of  re* 
imburaonent,  upon  the  happening  of  the  am- 
tlngenc7  of  dosing  the  scbool  but  the  jury 
found  that  the  scbool  was  not  dosed  at  the 
time  of  the  sale  to  Simmons,  and  It  was  con- 
tinued elsewhere  until  June,  lOlSv  It  la 
doubtful  whether  app^ees  could  l^ally 
have  objected  to  the  sale  of  the  property  to 
Simmons,  but  at  any  rate  there  la  notlilng 
to  indicate  an  Intention  to  waire  a  dalm  for 
damages  should  the  contract  thereafter  be 
breached  by  dosing  the  school,  niwefore 
the  finding  of  the  Jury  that  amsent  was 
given  to  tbe  sale  Is  immaterial  to  the  dis- 
position of  the  case.  Tbe  breach  of  the  con- 
tract did  not  occur  until  the  school  was 
finally  closed,  and  no  cause  of  action  arose 
untU  then.  This  also  disposes  of  the  con- 
tention that  the  action  was  barred  by  lim- 
itation. 

[7]  A  furthtf  point  raised  in  the  briefs  is 
that  appellees  relied  upon  tbe  contract  set 
out  in  their  petition,  and  that  appdiant  re- 
lied upon  the  contract  attached  as  an  ex- 
hibit to  Its  answer ;  and  that  the  Jury  found 
la  favor  of  aK>^lant  on  this  issue.  The 
^i^Msltlon  Is  that  a  i^alntUE  cannot  sue  on 
oqe  contract  and  recover  on  another,  and 
that  the  defendant  may  prove  a  dlffwent 
contract  from  that  sued  on  by  the  plaintllT, 
and  defeat  a  recovwy. 

To  this  it  Is  repUed:  First,  that  the  de- 
fendant Itsdf  set  upt  as  the  final  contract 
between  the  parties,  the  contract  tOund  by 
the  Jury  to  be  the  true  on^  wbidi  ma 
pleaded  in  confession  and  avoidance,  and 
therefore  cannot  complain  of  a  judgment 
rendered  on  audi  contract;  and,  secondly, 
that  the  etmtracts  as  ideaded  were  easen- 
ttaUy  the  same,  the  differences  being  wholly 
Immaterial;  and  thereto  Judgment  was 
properly  rendered  upon  the  finding. 

We  cannot  assent  to  the  first  of  these 
propositions.  It  Is  doubtless  competent  for 
one  party  to  rely  upon  the  proof  offered  by 
his  adversary  to  establish  his  all^atlMis, 
but  under  our  system  of  pleading,  as  inter- 
preted by  the  Supreme  Court,  we  do  not 
thlnh  he  may  rely  upon  his  adversary's 
pleading.  The  pleading  here  considered  is 
in  reality  not  one  of  confession  and  avoid- 
ance. It  merely  Bets  up  the  claim  that  a 
different  contract  was  entered  into  betwera 
the  parties,  and  that  by  reason  of  certain 
facts  further  pleaded  there  was  no  liability 
to  plaintiffs.  At  all  events,  it  Is  the  right  of 
a  defendant  to  file  as  many  inconsistent 
pleas  as  he  diooses,  end  the  plaintiff  cannot 
introduce  or  rely  upon  such  pleadings  to 
support  hie  case.  The  fact  that  the  defend- 
ant has  proven  and  the  Jury  has  taauA  in 


favor  of  the  contract  so  pleaded  win  not  au- 
thorize Judgment  for  tbe  phlntiiT,  unless  his 
own  pleB<Ungs  fairly  embrace  the  contract  so 
found.  This  we  understand  to  be  the  logic 
of  the  dedaions  bj  our  Suprema  Court 
Fowler  v.  Davenport,  21  Tex,  626;  Duncan 
V.  Magette,  2B  Tex.  S46;  SUliman  ▼.  Gano. 
90  Tex.  637,  39  8.  W.  6C8^  40  8.  W.  801; 
Baumaa  r.  Gbamben,  m  XttL  106*  41  8bW. 

471. 

However,  we  do  agree  with  appelleea*  coo- 
tentlon  that  the  two  contracts  aa  i^eaded 
were  substantially  the  same.  While  they 
vary  in  certain  particulars,  the  dUferenoes 
are  tmmateriaL  We  think  the  contract  as 
found  by  the  Jury  Is  fairly  within  the  aeope 
of  the  plaintiffs'  pleadings,  and  ttiat  there  Is 
soffident  bads  in  tbe  irteadlngs  and  proof  fter 
Judgment  on  the  omtract  so  found. 

[I]  We  next  come  to  a  coostder&tlon  of 
the  question  upon  whldi  we  have  dedded  te 
reverse  the  case.  Aa  we  have  previously 
indicated,  we  are  of  the  t^ini^xi  that  the 
court  erred  in  rendering  judgmoit  In  this 
case,  establlEdiing  an  equitable  Ilm  on  Oie 
property  In  University  Hdghts  addition.  It 
Is  the  general  rule  that  avolimtary  aasoda- 
tlou  cannot  be  sued  and  a  personal  Jodgment 
rendered  against  it  This  court  ao  held  in 
MethodIst-E^pi8copal  Obiirdi,  So.,  Clifton, 
84  Tex.  Olv.  App.  248,  78  S.  W.  732,  and  a 
writ  of  error  was  denied  by  the  Sivneme 
Court  in  that  case.  However,  it  la  recog- 
nized In  tbe  Clifton  Case  that  audi  an  aaao- 
elation  may  be  bound  where  the  plalntllf 
slMws  himadf  aittOed  in  eqoUy  te  atdiject 
the  g«aral  property,  or  some  particular 
property  of  tbe  aasodatliim,  to  tala  dalm  br 
rlrtae  ot  an  equitable  lien  or  aome  ctaancter 
oC  trust  Therefbre  the  qneatton  artes: 
Does  the  erldmce  riiow  audi  facts  as  will 
authorise  a  diaj^ffe  in  equity  against  the 
general  property  of  the  Community,  or  tbe 
particular  property  upon  whldi  the  Ilea  was 
fixed?  We  hare  oucfnlly  otmsldmd  tbe 
evidence  set  out  In  appellees*  brief,  end  be- 
Uve  it  insuffidoit  to  snpsoct  the  Judgment 
We  take  It  that  able^  counsel  for  appellees 
have  dted  ell  the  relevant  evidenea. 

It  la  found  in  the  testimony  of  Fr.  Byan 
and  Fr.  rwster.  fEbe  first  teattfled  aa  fol- 
lows: 

"We  got  for  the  property  $7,250.00.  After 
pajring  taxes,  fees,  etc..  we  got  a  check  for 
something  less  than  $7 .000.00,  which  I  sent  to 
the  Provlncfnl  Treasnrer  to  be  applied  to  the 
debt  incurred  in  building  8t  Basil's  College 
on  the  hill.  I  bdieve  the  loan  to  bolld  the  col- 
lege was  nadc  by  a  morbus  an  St  lfiehad*B 
College,  and  I  snppose  the  Prevladal  Conacil 
loaned  tbe  money  to  St  Ba^s  GoDage  for 
tbe  purpose  of  bnHduig  tliat  institatltm.'* 

Fr.  Forster  testified  aa  foUowa: 

"The  ProTlndal  and  his  eonndl  appealed  to 
the  Superior  of  8t  IfidtaeTa  College  to  loan 
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them  A  mfficdtiit  iram  of  moner  to  bofld  St. 

BasUlB  CoUcge.'* 

Neither  this  evidence,  nor  any  that  we 
have  found  in  the  record,  la  sufficient  to 
support  the  coDCluslon  that  there  was  any 
Intention  to  charge  the  general  prop«ty  of 
the  Community,  nor  to  authorize  the  estab- 
lishment of  an  equitable  lien  on  the  college 
property  at  Waco.  At  most,  this  evidence 
Shows  that  the  Community  received  the  pro- 
ceeds of  the  sale  of  the  property  at  Bl^th 
and  Clay  streets,  and  that  the  local  treasur- 
er at  Waco  mat  the  net  proceeds  to  the 
Provincial  Treasurer  at  Toronto,  Canada, 
to  be  applied  on  the  debt  Incurred  In  build- 
ing the  college  at  Waco.  Assuming  ttiat  the 
Icwal  treasurer  was  authorined  to  direct  the 
application  of  the  money,  the  proof  is  still 
lacking  that  ttie  proceeds  were  applied  to 
dlmlnlrti  tbe  debt,  and  i»n  tanto  discharge 
the  mortgage.  Appellees'  counsel  confidently 
atatea  .ttiat,  according  to  the  testtmony  of 
memben  of  ttie  Community,  the  proceeds 
firom  tbe  sale  of  the  property  at  Blghtta  and 
Ctay  streets  was  used  In  paymmt  of  the 
mortgage  or  debt  t<«  the  erection  of  the  new 
sdiooL  Tbe  evideDce  dted  In  flie  brief, 
iMwevWriswhoaiy  Insufficient  to  snstaln  this 
statement. 

[I]  An  examination  of  the  judgmoit  In  the 
record  also  dlsdoses  ttiat,  after  decreeing 
fliat  file  plaintiffs  recover  a  fixed  sum  of 
mon^,  an  ocecntUm  was  awarded.  The  judg- 
ment In  this  respect  Is  authorized  by  article 
Her.  Stat  Tbe  trial  court  Is  referred 
to  the  opinion  In  M.  B,  Church,  So.,  t.  Clif- 
ton, supra,  for  the  principles  determining  the 
lasu^  just  discussed. 

For  the  error  Indicated,  the  judgment  wUl 
be  reversed,  and  the  cause  remanded. 

Berersed  and  ronanded. 


STATE  St  al.  v.  TEXAS  PAC.  COAL  &  OIL 
CO.  St  al.   (No.  6441.) 

<Ooart  of  OMl  Appeals  of  Texas.  Anatin. 
Dee,  21,  1021.   Rehearing  Denied 
Jan.  18*  1922.) 

1.  AppMl  aad  error  «:»IOOI (I)— Where  evl- 
deaoe  Justlfled  vardlot,  riuty  of  appellate 
oonrt  to  afflrm. 

Where,  In  a  boondary  salt,  the  evidence  am- 
ply jnstifled  the  verdict,  and  there  Is  nothing 
to  Indicate  that  tbe  jury  was  Inflaeneed  by  im- 
proper conriderations,  it  la  the  duty  of  tbe 
wmv^^  ooorfe  to  soatala  the  verdiet 

2.  Trial  4=»295(5)— iBstrsotlon,  when  eonsld- 
ared  with  eharf*  as  a  whole,  held  set  erro- 
■esas,  la  that  Jury  wan  aet  told  to  fellow 
faststaps  of  sarvsysrs. 

-  In  a  boundary  suit,  an  inatmetitni  that  the 
Jnry  In  eonstrnctiBg  the  sozvey  should  go  iriwre 


the  sarveyor  ww^  m  shown  by  tto  evidenee 
of  lines  aetoally  •atabUshed  aid  ooners  marked 

SB  found  on  the  ground,  and,  if  It  could  not 
do  so,  then  determine  tiie  guesticm  from  the 
calls  in  tbe  field  notes  according  to  the  general 
rules  then  laid  down,  was  not  erroneous,  in 
that  primary  duty  of  jury  was  to  follow  foot- 
steps of  snrveyor,  vben  eonridered  wHh  the 
charge  as  a  whole. 

3.  Trial  «=S9|94(I0)— Instrnotloo  on  relative 
Importance  of  oalls  not  objeotionabla  Is 
boenAwy  eaiea  as  upon  weight  of  evidence. 

Instruction  as  to  the  rales  given  for  deter- 
miniog  the  relative  importance  and  dignity  of 
calls,  while,  in  a  seoae,  npon  the  w^ght  of 
evidence,  constittttes  no  valid  objection  in 
boundary  cases. 

4.  Trial  «s>262-Plalntltfs  aet  entitled  to 
oharge  laeonsisteat  with  oharge  requested  aad 
elvea. 

In  a  boundary  suit,  where  the  court's  main 
charge  laid  down  the  mlea  to  be  observed,  giV" 
iog  to  each  its  proper  rank  and  weigbl^  but 
that  the  jury  slionld  adopt  that  rule  in  locating 
the  boundaries  which  to  their  satisfactton  most 
dearty  indicated  where  the  land  had  been  lo- 
cated by  the  surveyor,  and  tiien  gave  requested 
instruction  that  substantially  represented  plain- 
tiffs'  theory,  ndaintiffs  were  not  entitled  to  a 
charge  inconsistent  with  the  one  given. 

5.  Trial  •&»244(2)— lastfBDtloa  held  not  to 
aaduly  emphasize  bnrdea  of  proof  oa  plala- 

tw. 

In  a  boondary  suit,  an  instmcUon  that 
the  burden  was  on  the  plaintiifs  to  show  that 
the  land  claimed  by  defendants  waa  not  em- 
braced within  the  boundaries  of  the  land  pat- 
ented to  F.,  and  in  the  con<duding  portion  stat- 
ing this  rule  waa  in  effect  and  telling  the  jury 
that,  having  been  already  charged  that  the  bur- 
den of  proof  was  on  plaintiSs,  they  should  pro- 
ceed to  test  tbe  proof  mi  certain  rules  announc- 
ed in  the  same  paragraph,  was  not  ohjectionaUe 
as  niidnly  fiirphetiy'^  tlie  bnzden  at  proof  to 
be  on  plaintiffs. 

Appeal  from  District  Court,  Travis  Coun- 
ty; Geou  Galbonn,  Jodge. 

Suit  f6r  title  and  posseasloB  by  tbe  State 
of  Texas  and  others  against  the  Texas  Pa- 
dilc  Goal  A  Oil  C<Knpany  and  others.  From 
judgmoit  Cor  defSndanta,  defandant  named 

aad  B.  D.  Townsend  appeal.  Affirmed. 

a  M.  Gureton,  Atty.  Gen.,  E.  F.  Smith, 
Asst  Atty.  Gen.,  and  O.  U  Black  and  G.  B. 
Smedley,  both  of  Austin,  for  appellants. 

Wm.  A.  Vinson,  of  Houston,  W.  J.  Oxford, 
of  Stepheuville,  John  Hancock,  of  Fort 
Worth,  and  Brooks,  Hart  A  Woodward,  of 
Austin,  for  appellees. 

BBADT,  J.  This  Is  a  boundary  suit  The 
state  of  Texas,  joined  by  B.  D.  Townsend 
and'B.  W.  Fry,  filed  the  suit  against  the  Tex- 
as Fadflc  Coal  &  Oil  Oomi>any  et  aL,  for 
the  recovery  of  the  title  and  possession  of.  a 
tract  of  land  containing  60^6  acres  In  Baat- 
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land  county.  Fry  wui  the  bol<I«r  «f  a  per- 
mit from  the  state  to  inroepect  for  oU  and 
gas  on  the  alleged  vacant  land,  and  Towsmd, 
ttiroiigh  BBslgnnient,  became  the  owna  of 
such  permit.  The  timet  aned  tor  is  a  namnr 
strip  lying  between  tiie  most  norUteni  east 
line  at  the  Mary  Fnry  surTey  and  west  Una 
€t  the  Jno.  P.  Bohus  anrrey.  The  Vaij  -was 
made  Angiut  22,  1S74,  pniportlnc  to  omtain 
0(3  acres:  the  Bohns  was  mads  la  18S7. 

The  case  was  tried  by  a  Jury,  and  aulanit- 
ted  upon  the  general  diaise  at  the  oenrt  and 
certain  special  dmigesL  Tbe  verdict  was  for 
the  defendants,  and  the  state  and  Townsrad 
have  appealed. 

The  real  qoestton  In  controversy  Is  the  tme 
location  of  the  east  line  of  the  Mary  Fury 
survey.  The  field  notes  of  this  stirve;  de- 
scribe It  as  beginning  at  the  southeast  cor- 
ner of  the  T.  &  N.  O.  survey  No.  1,  and  they 
describe  the  bearing  trees  of  the  T.  &  N. 
O.  survey  at  that  comer.  The  field  notes 
run  tbence  north  2,170  varas  to  the  south- 
west corner  of  the  B.  H.  Epperson  survey, 
describing  there  the  bearing  trees  for  that 
comer  of  the  lOppereon.  They  run  theoce 
east  with  the  south  line  ot  tbe  Epperson  950 
varas  to  a  comer,  describing  there  twd 
bearing  trees.  They  run  thence  north  960 
varas  to  the  northeast  comer  of  the  Epper- 
son survey,  describing  there  two  bearing 
trees.  They  run  tbence  east  1,064  varas,  "tbe 
N.  E.  corner  of  this  survey."  They  run 
"thence  south  2,000  varas,  the  N.  £.  corner 
of  the  H.  Rogers  survey  on  W.  B.  of  J.  P. 
Kohus  survey."  They  run  thence  west -1,344 
varas  to  the  Rogers  northwest  comer,  de- 
scribing there  three  t)earlng  trees,  two  of 
which  are  the  bearing  trees  of  the  Bogers. 
They  mn  thence  south  1.070  varas  to  a  cot- 
ner,  and  thoice  west  600  varas  to  the  idaee 
of  beginning. 

It  was  the  contention  of  the  plaintiffs  that 
the  land  sued  for  was  vacant  land,  and  that 
the  most  northem  east  line  of  the  Fury  sur- 
vey was,  at  the  south  end  of  the  strip.  88 
varas  west  of  the  Rohus  survey,  and  at  the 
nwth  end  179  varas  west  of  such  survey,  and 
the  Une  was  2,143  varas  in  length.  There  is 
no  controversy  as  to  the  locaticm  of  the  west 
line  of  the  Rohus  survey,  and  none  as  to  the 
location  of  any  of  the  comers  of  the  Fury 
snrvey,  except  its  northeast  comer  and  up- 
per southeast  comer.  Ai^ellants  contended 
on  tbe  trial  that  the  northern  east  Une  of 
the  Mary  Fury  snrr^  and  its  northeast 
and  upper  southeast  corners  are  correctly 
constructed  by  comers  and  distances  from  Its 
Identified  and  undisputed  comers;  and  that 
tbe  call  for  the  southeast  corner  of  the  Mary 
Fury  survey  to  be  at  the  northeast  corner 
of  the  Henry  Rogers  and  west  line  of  the  Irno. 
P.  Rohus  was,  under  the  undisputed  facts, 
made  by  mistake  and  by  conjecture,  and 
should  be  disregarded.  Appellees  contended 
that  the  northeast  comer  <d  the  Henry 


RocerB  surrey  had  beoi  tdentUlea  by  a  pUs 
of  ro<^  snd  a  marked  bearing  tn^  and  was 
fixed  in  the  west  line  of  the  Bobua  by  die 
evidence  offered,  and  that  tbe  call  Cor  tbe 
Rogers  oOTner  was  controlling  althnigb  to  so 
extend  tbe  Une  would  take  It  beyond  the  dis- 
tance called  for  In  the  field  notes. 

It  is  Insisted  by  appellants  tbat  tbe  w- 
dlct  -oC  the  jniy  and  ttiB  Judgmuit  are  with- 
out evldenoa  to  support  than,  and  conbair 
te  the  great  weight  and  preponderaaoe  at  the 
evidence;  also  that  they  were  oitttied  to  s 
peremptory  instruction.  They  relied  largdf 
upon  the  testimony  of  J.  A.  Bedford,  wboss 
name  is  dpied  to  the  field  n<^  of  tbe  Hszy 
Fury  as  one  of  the  chain  carriers,  and  wbo 
was  engaged  In  making  that  survey  and  ran 
the  instrument  a  good  part  of  the  time,  har- 
ing  charge  of  tbe  work.  The  testimony  «t 
this  witness  strongly  tends  to  support  the 
the(»y  of  the  state  and  its  permittees,  but 
there  Is  a  mass  of  evidence  in  the  .record 
which  would  have  justified  the  jury  in  dis- 
crediting his  testimony,  especially  ae  to  the 
reliability  of  his  memory.  These  contradic- 
tory facts,  as  w^  as  intrinsic  drcamstances 
In  his  testimony,  give  strong,  If  not  convinc- 
ing, support  to  the  theory  of  the  defoidanta. 
It  would  serve  no  useful  purpose  to  here  set 
out  the  evidence  nor  alt  tbe  facta  estabUsiied 
thereby. 

Tbo  evidence  was  suffldent  to  support 
these  conclusions:  (a)  That  the  Rohus  west 
line  and  its  southwest  comer  were  definitely 
fixed  by  the  surveyor  Erath  in  1S&7.  and 
continuously  since  that  time  have  been  well 
known  and  recognized,  and  that  tb^r  loca- 
tion was  known  to  Bedford  In  1S74,  when 
he  made  the  Mary  Fury  survey;  0>)  that 
the  southeast  comer  of  the  Rogers  as  fixed 
by  Erath  was  in  the  west  boundary  Une  of 
the  Rohus  as  run  by  him;  (c)  that  Bedf»d 
knew  where  tbe  southeast  comer  of  the 
Rogers  and  the  west  boundary  line  of  the 
Rohus  were  when  he  made  the  Ahrenbeck 
and  little  Mary  Fury  survey,  Just  a  few 
days  before  be  made  the  Mary  Fury  survey 
in  controversy,  and  that  he  must  have  known 
at  the  time  he  made  the  latter  survey  wbeie 
the  Rogers  northeast  corner  and  the  RobU3 
west  boundary  line  were.  The  previous  work 
of  Bedford  on  senior  surveys  in  the  immedi- 
ate locality  and  which  he  tied  to  the  Rohus 
lends  strong  support  to  this  ctmclosloiif  as 
well  aa  other  facts  and  drcamstances  not 
necessary  to  mention.  . 

[1]  Tbe  evidence  amply  joEtifled  tbe  Jury 
In  declining  to  accept  Bedford's  testimony, 
and  In  ad<^ting  defendants'  theory  of  the 
case.  In  these  circumstances,  the  v^ict 
will  not  be  disturbed  by  this  court.  There 
Is  nothing  to  indicate  that  the  jury  were  In- 
fluenced by  Imprt^r  oonsideratlotts,  and  It 
is,  therefore,  the  duty  of  the  appellate  cocrt 
to  sustain  the  verdict.  This  is  true,  exea 
though  we  might  have  rea<3ied  a  different 
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ccmcttulon  from  th*  OTidence  as  It  appears 

In  tbe  record.  Snlltvan  FaiU,  01  Tex.  Gtv. 
App.  6,  UO  S.  W.  614;  By.  V.  Taylor,  08 
Tex.  OiT.  App.  1S8,  m  S.  W.  714;  West  t. 
HouBtw  OU  Co.,  06  Tex.  Civ.  App.  841,  120 
S.  W.  228;  Bottttter  T.  Tnmlliwon,  77  8.  W. 
824;  By.  t.  0*DoiuWU,  08  Tex.  27;  linddey 
T.  Sparks,  20  Tex.  Civ.  App.  50.  48  S.  W. 
204.  We  ao  not  wish  to  be  undeistood  as 
Intimatlm;  however,  that  our  cmclnalon 
would  have  been  different,  upon  the  facts  In 
the  record,  if  tbe  question  bad  been  com- 
mitted to  us. 

The  assignments  raising  the  qoesllon  of 
the  soffldenoy  of  tbe  evldoice  and  of  the 
right  of  appellants  to  a  peremptory  Instruc- 
tion are  orermled. 

[2]  Appellants  next  complain  that  the  trial 
court  erred  in  faistmctlug  the  jury  that  the 
main  object  of  Inquiry  was  to  ascertain  the 
true  K)oatlon  of  the  land  as  described  In 
the  field  notes  In  the  patent,  and  In  falling 
to  Instruct  tbe  Jury,  as  requested  by  appel- 
lants, that  the  principal  object  of  inqniry 
and  the  primary  duty  of  the  Jury  Is  to  follow 
the  footsteps  of  tbe  surveyor  on  tbe  ground ; 
and  Oiat  the  rules  given  by  the  court  with 
reference  to  the  relative  Importance  of  calls 
were  but  roles  for  the  purpose  of  determining 
where  tbe  surveyor  actually  went  on  the 
groand.  We  do  not  thinfc  the  charge  is  sub- 
ject to  this  criticism.  In  this  paragraph  the 
Jury  were  told,  in  substance,  that  the  pre- 
snunptlon  was  that  the  land  was  actually  sur- 
veyed according  to  the  field  notes,  and  that 
fbe  main  object  of  Inquiry  was  to  ascertain 
the  true  location  of  the  land  as  described  In 
the  fl^  notes  and  calls.  Tbey  were  8pe<dal- 
ly  Instructed  that— 

"Where  the  l^ies  of  a  survey  have  aetaally 

been  run  upon  the  ground  and  tbe  comers  es- 
tablished and  the  lines  and  bearing  trees 
marked,  these,  if  tbey  can  be  found,  constituta 
the  true  boundaries  of  the  land." 

TbQ  remainder  of  this  paragraiAi  of  the 
charge,  before  laying  down  the  general  rules 
for  determining  the  relative  dignity  of  calls, 
in  effect.  Informed  the  Jury  that  It  was  their 
duty  to  endeavor  to  ascertain  the  locality  of 
the  land  by  lines  aetnally  run  upon  the 
ground,  and  we  think  It  cannot  be  doubted 
that  the  Jury  understood  they  were  to  en- 
deavor to  follow  the  footsteps  of  the  survey- 
or, although  not  told  to  do  that  in  so  many 
words.  Taking  the  charge  as  a  whole,  tbe 
Jury  were  substantially  Instructed  that  In 
constructing  the  survey  they  should  go  where 
the  surveyor  went,  as  shown  by  the  evidence 
of  lines  actually  e^bllshed  and  corners 
marked  as  found  on  the  ground,  and,  If  th^ 
could  not  do  so,  thai  to  determine  the  ques- 
tion fnnn  the  calls  in  the  field  notes,  accord- 
li^  to  the  gmeral  rules  next  laid  down, 
nme  was  no  error  in  the  charge  as  drawn, 
nor  In  refusing  the  qtedal  charge  requested. 


[>)  AvpellantB  further  oom^ln  of  the 
charge  ot  the  court  in  so  far  as  It  Ifstmcled 
the  Jury  as  to  Hie  roles  given  them  for  de- 
tamialng  relatiTe  Importanoe  and  dignity  of 
calls,  especially  the  Introductory  sentence 
preoedtag  the  goiml  rules  annotmced.  Such 
Introductory  gentence  U  as  f<^ows: 

"When  the  testimony  fails  to  estaUish  the  lo- 
cation of  the  land  described  in  the  field  notes 
by  lines  actually  run  and  marked,  or  by  estab- 
lished eemers  .appearing  npon  the  ground  or 
by  evidence  of  enough  of  these  to  reasonably 
identify  the  land  to  satisfaction  of  tbe  jury, 
then  yoa  ahonM  mm  if  you  can  so  identify  the 
same  by  evidwce  la  regard  to  other  calls,  if 
any,  made  in  the  field  notes.  These  otiier  cidls, 
as  a  general  role,  are  embraced  under  one  or 
mora  of  the  IoUowIbc  three  dasses." 

The  spedflc  complaint  here  Is  that  this 
paragraph  of  the  cbai^  is  on  tbe  weight 
of  the  evidence.  In  that  it  gives  undue  prom- 
inence to  marked  lines  or  marked  comers. 
We  think  the  objection  untenable,  because, 
ever  since  Stafford  v.  King,  ,30  Tex.  207, 
04  Am.  Dec.  304,  similar  charges  have  been 
given  in  boundary  cases,  with  the  approval 
of  our  Supreme  Court,  as  aids  to  tbe  Jury 
in  determining  the  relative  importance  of 
conflicting  calls.  That  the  giving  of  such 
rules  Is,  in  a  sense,  upon  the  weight  of  the 
evidence  has  been  recognized,  but  found  to 
fK>n6titute  no  valid  objection  In  boundary 
cases.  As  was  said  by  Mr.  Justice  Bobertsr 
In  Booth  V.  Upshur,  26  Tex.  70: 

"Courts  that  have  to  determine  between  con- 
flictlDg  calls,  upon  motions  for  new  trials  and 
otherwise,  have  laid  down  rules  for  their  deci- 
sion, founded  on  reason,  experience  and  obser- 
vation, wbicb  are  rales  pertaining,  not  to  the 
admissibili^,  but  to  tbe  weight  of  evidence. 
Tbey  have  generally  agreed  npon  a  dasslfica* 
tlon  of  and  gradation  of  calls  in  a  grant,  sor- 
vey  or  entry  of  land,  by  which  their  relative 
Importance  and  weight  are  to  be  determined. 
The  first  dass  of  calls  are  natnral  objects,  such 
as  rivers,  creeks,  mountains,  etc.;  the  second 
are  artificial  objects,  such  as  marks  on  trees, 
and  marked  lines,  etc. ;  and  the  third  are  course 
and  distance.  Thus,  in  the  abstract,  or  other 
things  being  equal,  a  river  imvaUa  over  a 
marked  line,  and  a  marked  Hue  over  course  and 
distance." 

In  this  connection,  we  think  It  Important 
also  to  call  attention  to  the  fact  that  the  trial 
court  in  tbe  preceding  section  of  the  charge 
Instructed  tbe  Jury  as  follows: 

"As  a  general  rule  these  dasses  (that  is,  the 
rales  to  be  observed  in  identifying  the  lines  and 

corners  of  the  survey)  are  made  In  the  order 
in  which  they  are  named,  as  first,  second,  and 
third;  but  neither  of  these  should  absolutely 
control  the  other,  when  that  other  most  truly 
indicates  from  tbe  testimony  to  the  minds  of 
the  jury  the  proper  locally  of  the  land  In  the 
particular  case." 

Taking  the  charge  as  a  whole,  we  think 
there  was  no  Imprt^inr  comment  npon  the 
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w^gbt  of  tbe  evidence  aod  do  undue  em- 
I^asls  fts  to  the  Importance  of  any  class  of 
calls.  What  has  been  said  -  applies  to  a 
further  criticism  of  a  portion  of  paragraph 
S  of  the  main  charg& 

[4]  Appellants  requested  the  following 
special  charge: 

"On  the  question  of  relative  Importance  and 
dignity  of  calls  mentioned  In  the  court's  main 
cha^e,  whidi  baa  been  given  to  you,  I  give 
yon  the  following  additional  charge  which  yon 
wiU  consider  in  connectioB  with  the  miUn 
charge,  to  wit:  It  yon  find  and  bdleve  from 
the  facts  and  drcomstanees  In  this  case  that 
the  tme  locatton  <rf  the  taat  bonndary  Um  of 
tha  Vxrj  Fury  snrvey,  as  ozlgiiially  ran  or 
•stabUsfaed.  can  be  more  certainly  found  or  its 
location  more  correctly  determined  by  mmiing 
the  courses  and  distances  called  for  In  the  field 
notes  from  such  comer  or  comers,  if  any,  of 
the  Mary  Fury  survey  as  are  established  on  the 
ground,  than  by  observing  the  calls  for  natural 
or  artificial  objects,  if  any,  then,  if  yon  so 
beUere,  it  will  be  your  duty  to  locate  the  aaid 
east  boundary  line  of  the  Mary  Fury  survey  by 
observing  the  calls  for  course  and  ^stance,  if 
any,  rather  than  by  dbservins  calls.  If  any,  for 
natural  or  artificial  objects.' " 

Appellants  at  the  same  time  presented 
another  special  instruction,  which  was  given 
and  which  Is  as  follows : 

*^on  are  instructed  that,  If  yon  find  and  be- 
lieve from  the  evidence  that  the  call  in  the 
fitid  notes  of  the  Mary  Fury  survey  for  its 
southeast  corner  to  be  at  the  northeast  cor- 
ner of  the  Henry  Bogers  surrey  on  the  west 
line  of  the  Bohus  survey  was  made  by  the 
surveyor  under  a  mistake  as  to  the  location  of 
the  said  corner  of  the  Bogers  survey  and  the 
said  Ibia  of  the  Rohns  survey,  and  that  the 
tme  location  of  the  most  norUiem  southeast 
comer  of  the  Mary  Fury  snrvey  is  more  cor- 
rectly indicated  from  the  evidence  by  course 
and  distance  from  the  undisputed  comers  of 
said  Mary  Fury  survey,  if  any,  then  yon  will 
find  a  verdict  for  the  plaintiffs.** 

The  court's  main  charge  laid  down  the 
rules  to  be  obaerved  by  the  Jury,  giving  to 
each  its  proper  rank  and  weight,  and  in 
addition  instructed  the  Jury  that  no  one  of 
these  rules  should  absolutely  control  In  the 
determination  of  the  case  under  the  facts, 
but  that  the  jury  should  adopt  that  rule  In 
locating  tfi«  boundaries  which  to  their  satis- 


faction most  clearly  and  truly  Indicated 
where  the  land  had  actually  been  located  by 
the  surveyor.  The  court  then  gave  the 
special  charge  Just  referred  to,  which  clear- 
ly and  substantially  presented  affiants' 
theory  of  the  case.  They  were  not  entitled 
to  have  both  special  charges  given,  and  tiieir 
rights  werc)  fully  safeguarded, 

[C]  It  is  also  dalmed  by  the  appellants 
that  the  case  should  be  reversed  because  the 
court's  charge  unduly  emphasised  the  burden 
of  proof  as  being  upon  the  plaintiffs.  In  the 
beginning  of  the  charge  the  court  did  instruct 
the  Jury  that  the  burden  was  upon  the 
plaintifFs  to  show  that  the  land  claimed  by 
the  defendants  was  not  embraced  within  the 
boimdarles  of  the  land  pat«ited  to  Mary 
Fury,  and  In  the  concluding  portion  again 
stated  this  rule.  However,  a  careful  con- 
slderation  of  the  latter  portion  of  the  charge 
and  the  connection  In  which  the  burden  of 
proof  la  there  stated  couTlncee  us  that  there 
has  been  no  undue  or  improper  emphasis  of 
this  point  It  Is,  in  eGfect.  telling  the  Jury 
that,  having  already  charged  them  that  the 
burden  of  proof  was  on  the  plainttfTs,  they 
would  proceed  to  test  the  proof  upon  certain 
rules  announced  by  the  court  in  the  aame 
paragraph.  This  is  not  a  case  where  the 
court  charged  on  the  burden  of  proof  In  tbe 
main  charge  and  again  charged  specially 
upon  It  In  a  special  charge  given.  The 
effect  of  adverting  to  the  burden  of  proof  a 
second  time  was,  in  substance,  to  tell  the 
Jury: 

"Now,  keeping  in  mind  the  burden  of  proof  u 
heretofore  charged,  yon  wfll  conaider  the  M.- 

lowing  rules,"  etc. 

Instead  of  being  calculated  to  nrtslead  tbe 
Jurors  as  to  tiietr  duties,  we  think  It  was 
calculated  to  aid  them  without  prejudice  to 
appellants. 

Summarizing  our  holdings  on  this  appeal 
we  think  the  evidence  sustains  the  verdict 
and  judgment,  and  tiiat  the  court's  charge, 
including  tbe  special  charges  glvrai,  was  fidr. 
fully  covered  the  Issues  of  the  case,  and 
presented  the  respective  theories  of  the  liti- 
gating parties.  All  assignments  have  been 
carefully  considered  and  are  overruled.  Ibe 
judgment  wlU  be  affirmed. 

Affirmed. 
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WILHOirS  ADM'X  V.  RICHARDSON. 


(Coijrt  of  Appeals  of  Eeataekr.  Oct.  2e;,  1921. 
Rehearing  Denied  Feb.  14, 

I.  ChiMparty  ud  natatMaao*  «d3|— "Chan- 
party"  defliad. 
At  comnifln  law  "cbampertT**  ia  defined  to 
be  a  bargain  by  the  terms  of  which  a  person 
having  otherwise  no  interest  in  the  anbject- 
snatter  of  an  action  nndertafcw  to  carrr  on  the 
suit  at  his  own  expense,  or  to  idd  in  so  doing, 
In  consideratiOD  of  receiving,  in  the  erent  of 
Boeeen,  some  part  of  the  land,  property  or 
.  money  reeorered  or  deriving  some  benefit  there- 
from. 

[Bd.  Note.— Pot  other  de&uti<m8,  see  Words 
And  Phraaea^  Fiiat  and  Seentd  Series,  CAan^- 
perty.] 

3.  Ctamiiaily  aad  MlatMiaMa  «ss4<2)— Gaa- 
traet  for  a  tbara  of  praooada  of  aatt  by  p«r^ 
^  OR  roeori  la  tho  aalt  la  lat  vaid  as  ohaia- 

pertOBs. 

Under  Ky.  St.  I  209,  providing  that  ■  con- 
tract by  a  person  or  party  not  on  record  in  a 
suit  whereby  the  thing  sued  for  or  in  controver- 
sy or  any  part  thereof  is  to  be  talcen,  paid,  or 
received  by  the  person  for  his  servIceR.  or  as- 
sistance shall  be  null  and  -rold,  a  contract  made 
by  a  part?  on  record  in  the  suit  for  a  sbaro  of 
the  ^«oeeda  thereof  for  hia  services  in  pnwe- 
cntiMi  9t  the  snit  is  not  void  as  champertoaa. 

8.  Chaaiinrty  aad  nalRteaanoe  A  cm- 

traet  tending  to  rnereaso  lltlpatloa  or  aroo 
to  subornation  of  perjary  or  give  ona  ilti- 
gaat  an  advantage  over  another  Is  voM. 
Any  contract  which  In  its  nature  tends  to 
Jnerease  litigation,  multiply  contentions,  or  un- 
aettle  the  peace  and  qniet  of  a  community  or  set 
•BO  nei^bor  against  another,  or  give  one  liti- 
gant  an  advantage  over  another,  or  indi^ce  wit- 
nesses or  parties  to  resort  to  perjury  or  sob- 
ornation  of  perjury  or  to  the  comnussion  of 
any  other  crime  or  offense  against  the  laws  of 
the  commonweami,  is  champertoona  and  vmdt 
and  is  sgainst  public  ptdicy. 

4.  Champerty  and  maln^nance  ^S(r)— Con- 
tract by  administrator  of  estate  with  an  at' 
torney  for  a  share  In  proceeds  of  suit  began 
by  his  Intestate  held  void  as  champertous. 

The  contract  between  an  administrator  of 
an  estate  and  an  attorney  to  give  the  admiiUs- 
trator  a  share  in  the  proceeds  of  a  nnit  which 
bad  been  begun  by  the  attorney  for  the  intes- 
tate before  his  death,  in  view  of  Ky.  SL  S  209, 
providbig  that  the  contracts  for  a  share  of 
proceeds  in  litigation  by  persons  not  parties 
to  the  Tocord  are  void*  waa  duimpertous  and 
void. 

6.  Champerty  aad  nalateiano*  4b^(I)— Con- 
tract to  reprosaat  olleat  for  a  ahara  of  pre- 
oaads  of  salt  Is  void. 

Under  Ky.  St.  8  209,  forbidding  contract  by 
one  not  a  party  to  share  the  proceeds  of  litr 
igation,  a  contract  by  an  attorney  with  his 
client  whereby  the  attorney  for  a  named  per 
ceQt.  of  the  amount  recovered  nndertakes  to 
represent  faia  client,  is  champertous  and  void, 
although  an  atto^ey  may  legally  contract  with 


of  the  amowtt  ra 
thing  Tecorared. 

Aiveal  from  C 

Action  by  Dr. 
J.  B.  Wllholf  8  a 
ment  for  idalntil 

versed. 

H.  B.  Dyaard, 
WaiiiA  &  ^{m 
pellee. 

SAMPSON,  J. 
attorney  of  Ashlf 
or  more  of  the  be 
ceased,  to  Instltn 
said  heirs  against 
the  Methodist  Ei 
a  trust  which  wi 
said  Calliban  anc 
and.fnnds  which 
trust  After  the  i 
Otbo  Callihan,  t 
litigation,  bebig  o; 
appellee,  Dr.  J. 
pointed  and  qnall 
^0  action  was  th 
the  admlolatrator 
or  nothing  was  d( 
tbe  case  for  more  t 
Ificatlon  of  Dr.  Bi< 
of  the  estate  of  • 
1013,  Dr.  Richards 
att<»i>^  for  the  b 
lowing  written  coi 

•TVbereaa,  J.  B.  ^ 
the  Callihan  heirs  -9 
ing  In  the  Boyd  circ 
of  education  of  .the  i 
for  a  sum  of  monej 
the  amount  recoverc 

"And  whereas,  Di 
ministrator  of  Otbo 

"It  is  therefore  ag 
Wiihoit  and  said  J 
said  J.  li.  Bidmrdsoi 
ices  in  full  the  sum 
covered  or  one-half 
by  said  WiUioit. 

"Witness  onr  ham 
191B. 


This  contract  Is 
litigation.   After  it 
son  and  Attorney 
pare  the  case  againe 
and  before  It  had  pi 
was  efitected  whereb 
agree  to  and  did  pi 
the  sum  of  $9,000. 
tract  with  the  heirs 
to  60  per  cent,  of  tl 
fee  under  the  comx 
the  contract  noted  a 
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to  have,  and  Is  now  claiming,  one-half  of 
said  fee  or  $2,260,  lea  certain  credits.  In- 
cluding a  payment  of  9200  made  by  Wlllurit 
to  him.  After  tbe  compromise  was  effected 
and  the  fee  tnliected  by  Wllholt,  be  died, 
and  his  wife.  Mrs.  Maggie  WlUudt,  qoaUfled 
as  hia  administratrix  and  Is  now  tbe  appel- 
lant In  this  case. 

To  tbe  petition  of  Dr.  Richardson,  which 
declared  npon  tbe  contract  Qnoted,  the  de- 
tmdant,  now  api»^ant,  filed  a  general  de^ 
murrer,  which  the  trial  coort,  after  con- 
sideration, overruled.  Tbe  administratrix 
of  Wllholt  then  filed  an  answer  by  whlcb 
■he  traversed  tbe  material  averuMmts  of  the 
petitkm.  By  flie  eecond  paragra^  tt  was 
averred  tiiat*- 

"thc  contract  relied  npon  by  tbe  plaintiff  was 
agabist  public  policy,  is  diampertoas,  and  vio- 
lates tbe  law  agabist  champertr  and  mafnte- 
nance  and  is  otherwise  Tidooi  and  void." 

Tbe  third  paragraph  of  the  answer  af- 
flrmatlTely  alleged  that  Dr.  Richardson,  as 
administrator  of  Otho  Call  than,  bad  no  right 
to  neein  any  compensation  except  that 
ftzed  by  law  for  the  perfwmance  of  bis 
duties. 

A  genwal  demurrer  was  sustained  to  boOi 
tbe  second  and  third  paragrapba  of  the 
answer. 

Proof  being  taken  and  tbe  cause  submitted 
to  court,  Jndgmoit  was  altered  In  fiRTor 
oC  Dr.  Bldiardson  for  $1,680^.  Being  dls- 
satiafled  with  this  Judgment,  the  administra- 
trix of  'Wllboit  appeals  to  tills  court  She 
Insists  that  tbe  judgment  should  be  reversed : 

m  Becauss  Uie  ooatracfc  dedared  upon 
was  cliampertoUB  and  agaiut  public  policy. 

(2)  It  Is  against  tbe  public  policy  of  tbe 
state  to  penult  an  administrator  or  other 
fiduciary  to  contract,  on .  the  side,  for  and 
receive  a  greater  fee  Qiaa  that  fixed  byi 
law. 

(8)  Tbe  Jndgment  Is  not  supported  tqr  suffi- 
dent  competottt  evidence  tt  being  against 
the  estate  <tf  a  deceased  pwaon,  and  not 
proven  by  the  evidence  of  any  witness  ex- 
cept that  (tf  tbe  ^biUff,  which  was  incom- 
petent, under  section  606  of  the  CItU  Oode. 

[1]  At  common  law  champerty  Is  defined 
to  be  a  bargain  Iqr  tbe  terms  of  which  a 
person,  having  otherwise  no  Interest  In  the 
subject-matter  of  an  action,  undertakes  to 
carry  on  the  sntt  at  his  own  expense,  or  to 
aid  in  so  doing.  In  consideration  of  recelTing, 
In  the  event  of  success,  some  part  of  the 
land,  property,  <»:  money  recovered  or  deriv- 
ing some  benefit  therefrom.  In  the  case  of 
Brown  t.  Beandiamp,  5  T.  B.  Mon.  416,  17 
Am.  Dec.  81.  we  defined  dian^wty  as: 

The  "nnlawful  maintenance  of  a  Bvit,  in  con- 
sideration of  some  bargain  to  have  pert  of  tbe 
thing  in  dispute,  or  soma  profit  oat  of  IL  Bv^ 
ery  champerty  is  maintenance,  bat  every  main- 
tenance is  not  champerty;  for  champerty  la  but 
a  apedas  of  msfaitensnce,'* 


We  now  have  a  statute  (Ky.  8t  1 
wUdk  reads: 

"AH  contracts,  agreements,  and  conveyance* 

made  in  considaration  of  the  services  to  be  ren- 
dered in  the  prosecution  or  defense,  or  tbe  aid- 
ing in  tbe  proBOcaticm  or  defense,  in  or  out  of 
eonrt,  of  any  suit,  by  any  peraon  not  a  party 
on  record  in  sach  suit,  whereby  tbe  thing  sued 
for  or  in  controversy,  or  any  part  thereof,  it 
to  be  taken,  paid  or  recciv^  sack  pcrsM 
for  his  esrvfees  or  aariatsnee,  diall  be  null  ani 
void." 

It  will  thus  be  seen  that  etery  changer- 
tons  ccmtract  by  Uie  common  law  and  by  our 
Btstute  is  TOld.  U,  thercdEore.  Ow  eontraet 
mder  oonsUeration  ooBtraveBes  tlw  statute 
Quoted  or  is  contrary  to  tbe  common  law.  It 
Is  nnenf(n*ceabla  Appellant  administratrix 
Inslsta  ttaat  tbe  contract  Is  champertons  be- 
cause Dr.  BidundBan  had  no  IntmvBt  in  his 
individual  capaelty  in  tbe  lltlgatlOB  between 
the  OalUhan  heirs  and  the  board  of  educa- 
tion; tbat  his  only  Intnest  was  in  his 
representative  capadty  as  administrator  of 
OthoGaUlhan.  Di  response  to  this  asaertlaL 
aivdlee  In  bis  Iwlef.  after  Quotlnc  the  stat- 
ute (Ky.  St  i  2(»),  says: 

"That  if  the  etmtraet  is  made  in  eonalderatjoD 
of  the  services  to  be  pei^onned  by  any  persm, 
not  a  party  on  record  in  sodi  suit,  tkcn  the 
contract  shall  be  noil  and  void.  Tim  ccmvcrsc 

of  the  statute  then  woold  be,  if  tke  contract 
was  made  by  a  party  on  record  In  moA  suit, 
then  it  would  be  valid. 

"In  the  ioBtant  case  Dr.  Richardson,  at  tbe 
time  he  and  Wllboit  entered  hito  the  contract, 
was  a  party  on  record  in  tbe  soft.  It  is  troe 
he  was  a  party,  as  admtniatrator  for  Otho  Gal- 
lihan,  but  he  wa^  nevertheless,  a  party  to  tihe 
aalt  on  record.  He  was  Areetly  Interested  In 
tbe  salt  at  the  time  and  before  the  contract 
was  entered  Into,  In  a  way  and  manner  sepa- 
rate and  apart  from  what  be  would  get  andcr 
his  contract  with  Wllboit  Be  was  first  inter- 
ested as  a  party  on  record  in  tbe  eommission 
he  would  receive  from  the  handling  of  the  es- 
tate of  Otho  Callihao.  deceased.  He  was  fur- 
ther interested,  as  the  admlniBtrator  of  Otbe 
Gallihan,  in  procaring,  preserving,  and  tnmfng 
over  to  those  entitled  Uiereto  all  the  'property 
belonging  to  Otho  Calllhan,  deceased.  So  Chat 
Dr.  Richardson's  interest  was  twofold  In  Uie 
outcome  of  said  suit,  and  we  think  it  wHl  not 
be  held  that  he  waa  not  a  party  on  record  ia 
said  suit  within  the  meaning  ot  the  said  eeettas 
of  tbe  statnte.*^ 

Let  us  test  the  contract  by  (be  statute  to 
which  we  have  referred  and  detomine 
whether  the  contract  violates  tbe  pablie 
policy  of  the  stats  of  whldi  tbe  statute  Is  s 
part  For  an  easy  understanding  of  the 
statute  let  us  eUmlnate  all  but  tbat  part 
which  directly  relatea  to  contracts  of  this 
nature,  making  it  read: 

"All  contracts  *  *  *  made  in  considers- 
tion  of  tbe  serviees  to  be  rendered  la  *  *•  * 
any  suit  by  any  persmi  not  a  party  <m  record 
in  such  suit,  whereby  the  thing  sned  for 
••*totebe***  received  by  sack 
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person  for  hia  MrrlflM  m  aa^tnea*  ihAll  b« 

noU  and  Told.** 

It}  Am  this  la  a  contract  wberdiy  Dr. 
RlchardMm  nndertixA  to  render  services  In 
the  prosecution  <tf  a  suit  In  consideration  of 
recelTlng  29  per  cent  of  the  tiling  sued  for, 
the  contract  ts  Told  aa  against  public  policy, 
onlfiBs  he  was  a  party  on  record  In  such  suit, 
aa  provided  1^  ^  statutes.  Sndk  a  coo- 
tract  is  not  Ttdd  if  made  by  a  person  apart? 
on  record  In  sucih  salt.  ! 
'  A  state^ient  of  tlie  reasons  whldi  <nigiBat- 
ed  and  now  sustain  the  law  of  champerty 
will  ^  us  In  determining  the  question  as 
to  whetliOT  Dr.  Richardson  In  his  representa- 
tive capad^  as  administrator  of  the  estate 
of  Otho  Calllhan  was  a  party  on  record  in 
such  suit  within  the  meaning  of  Ey.  St  | 
200.  Originally  the  doctrine  was  established, 
as  said  in  0  R.  C.  L.  p.  272— 

"to  represB  the  practices  of  many  who,  when 
tbey  thought  they  had  title  or  ti(^t  to  any  land, 
for  the  furtherance  of  their  pretended  right, 
couTeyed  thdr  interest  or  some  part  thereof  to 
great  persons,  and  thereby-  oppressed  the  pos- 
sesBorfl,  The  power  of  great  men,  to  whom 
rights  of  aotioD  were  transferred  in  order  to 
obtain  support  and  favor  in  suits  browht  to 
assert  these  rights,  the  confederacies  which 
were  thus  formed,  and  the  oppression  which 
foliowed  from  the  influence  of  great  men  in 
aach  cases,  are  theme^  of  complaint  in  the 
early  hooks  of  the  English  law.  It  becams 
necessary  at  an  early  ^ay  in  England  to  enact 
statutes  to  prevent  such  practices,  and  to  in- 
voke in  all  its  rigor  the  doctrine  against  cham- 
perty and  maintenance." 

[)]  Champerty  Is  iniquitous  because  It 
twds  to  stir  up  and  foment  litigation  and 
bring  on  stnfi».  OfBcIous  IndividuaJs  Inter- 
fering In  others'  qaarrtia  and  ahling  In  liti- 
gation where  they  had  no  interest,  save  such 
as  th^  expected  by  a  shadowy  contract  to 
obtain  out  of  the  results  of  the  litigation, 
forced  the  enactment  of  statutes  against 
champerty.  Any  contract  which  in  Its  na- 
ture tends  to  Increase  litigation,  multiply  con- 
tentions, or  unaettle  the,  peace  and  qul^  of 
a  community  or  set  one  neighbor  against  an- 
other or  give  one  litigant  an  advantage  over 
another  or  Induce  witnesses  or  parties  to  re- 
sort to  perjury  or  subornation  of  perjury 
or  to  the  commission  of  any  other  crime  or 
oflfense  against  the  laws  of  the  common- 
wealth Is  champertous  and  void,  and  Is^thore- 
fore  against  public  policy. 

[4)  Returning  to  the  question,  Was  Dr. 
Richardson  "a  party  on  record  In  such  suit" 
so  as  to  entitle  him  to  make  the  contract  un- 
der consideration?  it  must  be  patent  In  the 
light  of  the  reasons  which  support  the  doc- 
trine that  he  did  not  have  that  personal  in- 
terest elthw  by  relationship  to  the  parties 
or  by  direct  mercenary  investment  whldi 
woald  purge  falm  of  the  odium  of  the  charge 
of  <diampwty  In  the  «%cntlon  of  the  con- 
tra^ for  he  acted  merely  and  alone  in  bis 


reproaentative  ca^dty  aa  admlnlstriitov  of 
Otho  OriWhan,  one  ot  the  deceased  heirs  of 
the  testator  Is  the  proeaoutlon  of  the  sidt, 
but  only  as  an  individnal,  a  dlflTerent  capaci- 
ty In  making  the  assailed  contract  By  the 
exitressloii  *^  pariy  on  record  In  audi  suit" 
the  statute  means  the  reel  party  In  interest, 
one  having  a  peisonal  and  true  Interest  In 
the  auhdeot  the  Utigatloii,  and  does  not 
Include  one  whose  name  may  appear  as  a 
"party  on  record  In  the  salt"  on^  In  a  xvp' 
resentatlve  capaclt?.  To  othrawlae  construe 
the  statute  would  open  Uie  door  to  all  Ibe 
vices  against  which  the  statute  was  wacted, 
and  the  common  law  had  its  origin  to  pre- 
vent Pr.  Richardson  In  his  Individual  ca- 
pa<^fy  had  no  more  Interest  in  the  litigation 
betwiaen  the  heirs  ot  Oalllhan  and  the  board 
of  education  at  the  time  of  the  mal^lug  of 
the  questioned  contract  than  had  any  other 
individual  not  related  to  the  family.  As  ad- 
ministrator of  the  estate  of  Otto  Calllhan, 
Dr.  Richardson  acted  In  a  purely  represen- 
tative caiMcltyr  and  -could  do  things  In  that 
capacity  as  personal  represaitatlve  of  his  de- 
cedent which  he  was  utterly  without  right  or 
authority  to  do  In  his  individual  capacltj-. 
The  contract  between  Dr.  Richardson  and 
Mr.  Wllhoit  was  entered  Into  by  Richardson 
In  his  individual  capacity,  and  not  In  his  ca- 
pacity as  administrator;  in  other  word^  Ite. 
Richardson  was  an  entirely  dlffwent  person 
from  the  perstmal  representative  of  Otho  Cal' 
llhan.  Dr.  Richardson  had  the  power  to  and 
was  acting  In  a  dual  capadty:  (a)  Dr.  Rich- 
ardson individual;  and  <b)  Dr.  Richardson 
administrator.  The  law  so  separates  and  re- 
gards him.  The  activities  of  the  one  were 
Mitlrdy  oatside  of  and  separate  and  apart 
from  the  actlvltlee  ot  the  other  personality. 
Had  he  entered  Into  the  contract  In  a  rep- 
resentative capacity,  the  capacity  In  whldi 
he  had  an  Interest  In  the  litigation  and  was 
"a  party  on  record  In  the  suit,"  the  contract 
would  not  have  bem  champertous,  but  would 
have  been  enforceable.  But  having  entered 
Into  the  contract  as  an  Indiridual,  whereby 
be  was  to  receive  a  fee  for  services  rendered 
in  the  prosecution  of  the  suit  In  which  he 
was  not  a  proper  or  Interested  pdrty,  and 
not  a  party  on  record  in  the  suit,  within  the 
meaning  of  the  statute,  be  undertook  to  do 
the  things  against  wblch  the  statute  is  level- 
ed, and  his  contract  was  void  and  cannot 
now  be  enforced. 

We  had  before  us  In  the  case  of  Lynn  v. 
Moss,  reported  In  139  Ky.  637,  62  S.  W.  712, 
23  Ky.  Law  Rep.  214,  a  case,  the  facts  of 
which  are  analogous  to  those  under  consid- 
eration. In  that  case  Lynn,  a  layman,  en- 
tered Into  a  contract  with  Moss  whereby 
he  was  to  procure  Moss  to  be  employed 
as  attorn^  of  peiHions  who  were  interest- 
ed In  an  estate  which  hnd  been  disposed 
of  by  will  contrary  to  the  wishes  of  such 
perstms,  to  bring  an  action  to  otmt^  the 
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wtlL  I^nn,  Que  layman,  alleged  tbat  he  was 
to  perform  certain  flffirtces  andi  as  locdilKg  np 
wftnesaes,  .going  errands,  and  attending  in 
general  to  the  litigation,  and  by  the  contract 
was  to  haTe  one-half  the  fee  which  the  law- 
yer should  receive  for  bis  services.  The 
wlU  was  rejected,  and  Lynn  and  his  assod- 
atea  recovered  a  large  nim  of  money,  cme- 
thlrd  of  wbicli  by  contract  waa  to  go  to  the 
attorney,  Lynn  claimed  one^balf  of  the  fee, 
and,  the  attorney  tailing  to  pay  It  oyw,  Lynn 
brought  8Dlt  for  hla  part  ot  the  teei  In  dls- 
posing  of  13»  case  we  litid: 

"Appellant,  without  pretense  of  relationship 
or  of  original  interest  In  the  controversy,  un- 
dertakes the  prosecution  of  the  appeal,  and  to 
famish  sudi  evidence  as  be  could  learn  of,  for 
a  stipulated  consideration,  in  fact,  in  every  es- 
sential for  a  part  of  the  thing  to  be  put  in  con- 
troversy by  the  suit.  The  act  and  contract 
clearly  constituted  what  would  have  been  maln- 
tmance,  and  perhaps  champerty,  at  the  com- 
mon law.  It  is  earnestly  argued  here  for  ap- 
pelant, however,  tbat  the  common  law  relating 
to  maintenance  wherein  it  is  not  incorporated 
In  our  statute  has  ceased  to  exist  in  Kentucky. 
We  are  cited  opinions  of  some  courts  where  it 
has  been  held  that,  owing  to  their  long  disuse, 
and  the  greet  change  of  conditions  since  the 
time  when  it  was  found  necessary  to  apply  the 
harsh  doctrines  of  the  law  against  maintenance, 
the  acta  tiien  denonnced  are  no  longer  fllegal, 
aa  sm^  la  said  to  be  the  trend  of  the  dedriona 
In  the  states  in  modern  times.  Even  were  we 
inclined  to  follow  sister  JurisdictioDS  in  this  de- 
parture, we  must  first  find  at  leaat  the  aame 
reasons  tbej  urge  for  doing  so. 

"For,  notwitb  standing  our  statute  on  the 
subject  of  champerty  and  maintenance  and 
now  In  force  (section  20^  Kj.  Statutes),  and 
wbldi  was  firat  enacted  In  its  present  form 
aboot  1864,  we  hsvs  recenOy  held  tbat  tbe  aa- 
dent  rule  of  common  law  against  maintenance 
'  was  yet  in  force  in  Kentucky,  and  so  applied  it. 
We  refer  to  the  coe  of  Lacas  v.  Allen,  80  Ky. 
682." 

[I]  Furtfaermon  It  may  be  aald  that  a  ref- 
vlarly  licensed  practldng  attorney  whose  ao- 
thority  to  make  such  contracts  la  much  great- 
a  than  one  not  a  member  of  the  pr<tfe8Sion 
could  not  have  made  the  contract  wblcii  X>r. 
Richardson  Is  attempting  to  enforce,  for  we 
have  repeatedly  held  tbat  a  contract  be- 
tween an  attorney  and  his  client  whereby 
the  attorney  for  a  certain  named  per  cent  of 
the  amount  recovered  undertakes  to  repre- 
sent his  dlent  la  champertons  and  void.  Hus- 
bands V.  Cook,  71  S.  W,  608,  24  Ky.  Law 
Rep.  1322.  But  an  attorney  may,  as  Indi- 
cated in  the  contract  declared  upon,  contract 
with  his  client  for  a  sum  equal  to  a  given 
per  cent,  of  the  amount  recovered  or  the  val- 
ue of  the  thing  recovered.  Raymond  v.  Mc- 
<!lmiry,  10  Ky.  Law  Rep.  269;  Wllhlte  v.  Rob- 
nrls,  4  Dona,  173;  Ramsey  t.  Trent,  10  B. 
M(»i.  a41.  In  other  words,  an  attorney  can- 
not contract  to  take  and  receive  for  his  fee 
«  part  of  the  thlug  or  fund  for  whldi  the 


salt  is  instituted,  for' audi  a^eontract  Is  cbam- 
pertous,  but  he  may  enter  Inito  a  contract 
with  his  dient  to  take  and  receive  for  his 
services  a  sum  equal  to  a  given  per  cent  of 
the  amount  recovered,  which  fee,  presumed- 
ly, Is  to  be  paid  out  of  a  fund  Independoit 
of  and  distinct  from  the  thing  In  litigation 
or  jthe  funds  sought  to  be  recovered. 

From  what  has  been  said  it  is  apparent 
that  the  petition  did  not  state  a  cause  of  ac- 
tion, and  the  general  demurrer  thereto  should 
have  been  saatatned.  This  conclusion  ren- 
ders It  unnecessary  for  the  court  &  consider 
the  other  grounds  relied  upon  by  aM>dlaat 
for  reversal  of  the  Judgment 

Judgment  reversed  for  proceedlnga  ocuafs^ 
^t  with  this  opinion. 


FURNACE  COAL  MINING  CO.  V.  CALD- 
WELL. 

(Court  ot  Appeals  of  Keataeky.   Jan.  2L 

1922.) 

1.  CorporaHoM  ^^0(4)— Cerporattn  par- 
ekaslat  nlalai  plait  ef  aaoflier  InM  aat  Ita- 
Ma  for  lajarles  lastalMd  by  anpleyt  of  soHar. 

Corporation  purchasing  mining  plant  heU 
not  liable  for  injuries  sustained  by  emploj< 
of  seller  corporation,  prior  to  tbe  sale,  whQe 
mine  was  being  operated  by  seller,  In  action 
to  wbidi  seller  was  not  made  a  party,  in  tbe 
absence  of  allegations  that  there  waa  fraud 
or  collusion  in  tbe  aale  and  transfer  of  tbe 
mine,  or  that  adler  waa  Insolvent  or  nnaUe 
to  pay  any  Judgment  that  might  be  <rirtaiiwd 
against  it 

2.  CorporatlOBS  «s>59l— GorparaUaa  parahas- 
Ing  mlaiag  plaat  aoaM  daf««l  aalt  fey  aaltar 
oorporatloo'a  amploy4  an  tin  groaad  that 
Injorlaa  war*  aastalaoH  bsfora  aal^  witboat 
allailag  riata  of  aalo. 

Where  injured  mina  empltvee  knew  that 
employer  corporation  had  transferred  Its  mii^ 
iDg  plant  to  anotber  corporatiod  after  his  in- 
juries and  there  was  nothing  done  to  mislead 
bim  ag  to  vblcb  was  owner  of  mine  at  time 
injuries  were  snstained  or  when  the  actioa 
against  the  buyer  was  brought,  tbe  buyer  conM 
show  it  bought  after  injuriea  had  been  aos- 
tained  under  deidal  of  Uabili^,  withoot  ant- 
ing Utat  the  seller  waa  the  owner  when  tbe 
acddent  happened. 

3.  Corporatleaa  «s»S9l— Wbea  salliag  and  hay- 
ing oorporaUona  may  ba  Jolaad  aa  defaadaats 
and  reqairci  to  diadoto  awaerahip  nf  prop- 
arty  la  actioa  fey  lajorwl  party. 

Where  the  ownerahlp  and  pn^erty  ri^ita 
of  selling  and  buying  corporations  ware  con- 
cealed for  fraudulent  purposes,  or  the  tacts  as 
to  tbe  ownership  of  the  property  were  with- 
held from  end  unknown  to  an  injured  party,  to 
whom  tbe  seller  is  liable,  both  companies  may 
be  made  defendants  and  be  required  to  answer 
and  disdose  tbe  true  ownwaUp,  in  an  action 
by  auch  injured  party. 


•B>ror  etaw  eatst  set  same  topto  and  KBT-NUHBER  la  an  Kay-NuBbstad  DlgHta  sad  ttiosa 
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Aiqjwal  from  Circuit  Court,  Pike  County. 

Action  by  Isaac  Caldwell  hj  his  lAther  and 
next  friend,  John  Caldwell,  against  the  Fur- 
nace Goal  Hlnlus  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Beversed. 

J.  J.  Moore,  of  Flkevflle,  and  B,  D.  Davis. 
Aebland,  for  appellant. 
W.  K.  Steele  and  FlckleiBimer  &  Steele,  all 
of  PikeriUek  for  anpeUa». 

SAMPSON,  J.  This  Is  an  appeal  from  a 
judgment  for  $600  obtained  by  Isaac  Cald- 
well, a  17  year  old  boy,  suing  by  his  father, 
Jcdin  Caldwell,  as  next  friend,  for  damages 
for  personal  Injory  against  the  Furnace  Coal 
Mining  Company,  a  corporation  owning  and 
operating  a  mining  plant  In  Pike  county,  Ey. 
In  his  petition  appellee  Caldwell  avera  tiiat 
while  he  was  engaged  at  the  work  of  mining 
coal  In  the  mine  of  the  appellant  company  on 
June  19, 1018,  be  was  injured  In  his  Coot  and 
leg  by  a  fell  of  date  from  the  rib,  or  root  of 
tlie  mln^  which  Injury  be  contends  was  tfie 
result  of  tiie  n^gence  of  anieUant  com- 
pany  and  Its  agoits  and  semnts  In  charge  of 

t1]  nu  umrer  denies  t&e  amments  of 

tbe  petltloii,  and  pleads  oontrlbatOTy  n^fli- 
SCBce  on  tiie  part  of  the  plaintiff,  and  as- 
■Dmed  risk.  On  the  trial  the  evidence 
showed  that  the  idalntlff  Caldwell  was  not 
working  for  appellant,  Furnace  Coal  Mining 
Company,  on  Jnne  16,  1918,  whoi  be  was  in- 
jured, bnt  was  at  that  time  engaged  In  min- 
ing coal  for  the  Ooffmari  Coal  Company, 
which  company  at  that  time  owned  and  oper- 
ated the  mine  which  la  now  owned  and  op- 
erated by  the  Furnace  Coal  Mining  Cominny. 
These  facts  being  clearly  established  by  the 
evidence  for  the  appellee  Caldwell,  appellant 
contends  that  its  ihotlon  mad^  both  at  the 
conclusion  of  ttke  evidence  for  the  plalntlfl 
and  at  Uie  condnslon  of  all  the  evidence  for 
a  directed  verdict  in  its  favor,  should  ha>e 
been  sustained.  The  Coffman  Coal  Company 
was  not  nude  a  party  to  the  action*  nor  is 
there  an  averment  in  the  plalntUTa  petition 
Indicating  that  tiiere  was  fraud  or  collusion 
between  appellant.  Furnace  Coal  Mining 
Company,  and  the  Coffman  Coal  Company  in 
the  sale  and  transfer  of  the  mine  from  the 
latter  company  to  appellant  ctMUpany,  nor 
that  tbe  Cofbnan  Coal  Company  was  Insol- 
vent or  othfflwlse  unable  to  pay  Its  obUga- 
tl<mB,  Including  any  Judgment  that  might  be 
obtained  against  It  in  this  action.  The  evi- 
dence was  that  tbe  Coffman  Coal  Company 
had  been  operating  the  mine  for  quite  a  long 
time  before  the  injury,  and  that  John  Cald- 
well who  Is  acting  as  next  friend  to  his  son 
in  the  prosecution  of  this  action,  was  a  mine 
boss  in  the  employ  of  the  0<flman  Coal  G<mi- 
paiv  at  saUl  mine;  that  in  April,  1918,  some 


months  before  the  alleged  injury  of  the  ap- 
pellee, three  dtisats  ol  Ashland  organised 
under  the  laws  of  Kentadqr  tbo-  Furnace 
Coal  Mining  Company ;  Uiat  nether  of  said 
per8<ms  had  any  cminectlon  whatever  with 
the  Coffman  Coal  Company,  bat  the  Furnace 
Coal  Mining  Company  was  organised  for  the 
purpose  (tf  dealing  In  coal  lands  and  coal-. 
mlDdng  prt^erty,  ai^  eeftedally  for  jthe  pur- 
pose of  buying  the  property  of  the  Ooffman 
Goal  Ooaaptjxjf  but  for  some  reason  the  Fur^ 
nace  Coal  Mining  Company  did  not  qualify 
for  business  under  the  charter  granted  In 
Ainrll  until  some  10  days  after  the  accideDt.to 
appellee,  at  wfaldi  time  the  Furnace  Coal 
Mining  Company  bought  and  paid  for  all  the 
property  of  the  jCoffman  Coal  Company  at 
this  particular  plant,  but  did  not  begin  to 
(Verate  nor  take  charge  of  tlie  plant  until 
about  July  1.  1918,  which  was  15  days  after 
the  accident  The  enrldence  shows  that  no 
member  of  the  organization,  Furnace  Coal 
BCinlng  Company,  knew  of  the  injury  of  ap- 


pellee Caldwell  in  the  mine,  nor  that  he  liad 
any  claim  against  the  Coffman  Coal  Com- 
pany on  account  of  such  injury  until  long 
after  the  closing  of  the  deal.  It  appears 
from  the  evidence  that  some  time  after  the 
organization  of  the  Furnace  Coal  Mining  and 
the  pnrChsae  of  the  mining  property,  Coff- 
man, one  of  the  stot^htHdera  in  the  Coffman 
Coal  Company,  bought  some  shares  of  stock 
in  the  Furnace  Coal  Iflning  Company,  but  It 
is  also  sltown  that  there  sre  some  12  or  16 
other  stodiholders  in  the  Furnace  Coal  Min- 
ing Can^aay,  hoUing  80  per  cent  or  more  of 
the  stodc,  no  one  o£  whom  had  any  interest 
in  or  conneetton  with  the  Coffman  Coal  Com- 
pany. 

With  these  fftctt  admitted,  U  Is  inslstad  hy 
the  appeUee  Caldwell  that,  as  the  Ooffman 
Coal  GoBvuV  tmnsfetred  all  its  pnverty 
to  tbe  Furnace  Coal  Mining  Company  and 
ceased  to  eilst,  the  latter  company  Is'cbBrge- 
sble  with  the  selling  corptaation's  cAOiga- 
tions,  and  relies  upon  the  case  of  Harbiacui- 
Walker  IGtefraottnles  Go.  v.  McFarland,  156 
Ky.  44, 160  S.  W.  798;  and  upfm  the  furtho' 
iwindple  of  law  that  where  a  purchasing 
corporation  makes  all  the  defenses  that  can 
be  made,  and  refuses  to  disclose  the  name  of 
the  party  claimed  by  It  to  be  the  real  defend- 
ant. It  is  estopped  to  complain  after  judg- 
ment, and  cites  the  case  of  Schmidt  v.  Louis- 
ville, Cincinnati  &  Lexington  Ballway,  99  Ky. 
143,  35  S.  W.  136,  86  8.  W.  168,  18  Ky.  Law 
Bep.  66. 

Neither  of  these  contentions  can  be  sus- 
tained, because  the  facts  in  the  Harbison- 
Walker  Case,  as  well  as  in  the  Schmidt  Case, 
are  very  different  from  the  ones  under  con- 
sideration here;  moreover.  It  was  held  in 
each  of  those  cases  that  the  proper  mode  of 
procedure  whwe  a  corporatism  sdls  its  prc^ 
erty  to  another  corporatism,  after  a  cause  of 
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action  bfts  arlrai  against  the  MlUug  corpo- 
ration, but  before  Fait  Is  brought.  Is  to  sue 
the  original  corporation,  obtain  Judgment 
-against  it,  and  then  by  an  eiiuttable  action 
■enforce  the  common-law  judgment  against 
that  new  corporation,  by  averring  and  show^ 
lag  that  there  wss  collusion  or  fraud  be- 
tweea  the  tvo  companies,  or  that  tbe  new 
company  Is  merely  a  reorganlnUon  of  tlie 
old,  or  that  the  old  company  sold  Its  property 
to  the  new  In  oonsUlaratlon  of  stodk  In  the 
new  compauy,  or  that  tin  new  otnnpany  Is 
■Imply  a  new  form  or  name  for  the  old  coo»> 
pany,  with  the  same  stockholden  and  direo- 
tors  in  whole  or  in  part.  COiesapeake  ft  (Nkio 
R.  B.  Go.  T.  Orient.  8»  Ky.  619,  4  B.  W.  333. 
9  Ky.  Law  Rep.  ITT;  Gayter  Ooal  Oo.  t. 
Glonse,  168  Ky.  88T.  ITS  8.  W.  T9«;  Harbi- 
sin-Walker  Refractories  Co.  t.  McFarlaud, 
106  Ky.  44,  160  S.  W.  T9S;  American  BaU- 
way  Eixpreas  Ca  t.  Commonwealth,  190  Ky. 
6S6.  228  S.  W.  4S8. 

[2,  n  It  the  appeUee  Caldwell  had  a  cause 
of  action  it  was  against  the  Coffman  Goal 
Company,  for  whom  he  was  at  worlr  at  the 
time  of  the  Injury,  and  not  against  appel- 
lant Furnace  Coal  Mining  Company,  of 
whom  be  was  not  an  employee.  He  testifleH 
that  he  was  working  for  the  CofPman  Coal 
Company  at  the  time  of  the  injury,  and  his 
father  at  that  time  was  a  mine  foreman  at 
that  place.  There  was  therefore  no  Juggling 
betweoi  the  corporations,  or  deception  prac- 
ticed by  eltiier  company  to  mislead  appel- 
lee Caldwell  as  to  which  company  was  the 
owner  or  proprietor  of  the  mines  at  the  time 
of  his  injnry  or  at  the  time  of  the  bringing  of 
the  action.  True,  Qie  an>cllant.  Furnace 
Coal  Mining  Company,  answered,  and  denied 
its  UabUity  without  alleging  that  ttu  Ooff- 
man  Ooal  Company  was  the  owner  of  the 
mine  on  June  16,  lOlS,  at  the  time  of  the 
Injury,  but  this  fact  was  already  kuomi  to 
app^ee  Caldwell,  and  such  averment  would 
not  have  toought  to  appellee'^  attention  any 
fftct  not  already  fully  known  to  bim.  In 
the  absence  of  bad  faith  on  the  part  of  the 
E*umace  Goal  Mining  Company  It  was  under 
no  duty  to  disclose  to  appellee  Caldwell  the 
date  of  Its  purchase  ot  the  mines.  The  rule 
is  otherwise,  where  the  ownership  and  prop- 
erty rights  of  the  selling  and  tfuying  compa- 
nies were  concealed  for  fraudulent  purposes, 
or  the  facts  as  to  the  ownership  of  the  prop- 
erty was  withheld  from  and  unknown  to  the 
Injured  party,  for  In  such  case  both  compn- 
ntes  may  be  made  defwidants  and  required 
to  answer  and  disclose  the  true  ownership 
and  make  defense  to  Qte  action  of  the  plain- 
tiff. 

For  the  foregoing  reasons,  the  Judgment  Is 
reversed  for  proceedings  conftistent  with  this 
(pinion. 

Judgment  reversed. 


CITY  OF  LEXINGTON  et  al.  V.  BOARD  OF 
EDUCATION  Of  LEXINGTON  at  al. 

(Gowt  oC  Appeals  of  Kentwftj.  Jaa.  SI, 

1922.) 

SdiooU  aad  sehoal  distriots  «s>g7(6)— B«a* 
held  obllgatlos  of  seoesd-elass  dty.  ta  be 
exeoatMl  by  Nt  ofWals,  aMi  net  hjr  kMri  ef 
sdaeation. 

Where  school  ImproremeDt  bonds  are  voted 
under  Ky.  8t  1  828fi«28s  on  behaU  ot  a  board 
ai  edncatton  in  a  dty  of  the  seemd  daas,  the 
bonds  are  an  obligation  of  the  dty,  and  should 
be  executed  bi  the  proper  oBMtlm  of  the  dty, 
and  not  by  tbe  board  of  edoeation. 

^ipeal  fmm  Circuit  Court,  Fayette  Ooimty. 

Proceedings  betweoi  the  City  of  Lexington 
and  others  and  Board  of  Education  of  Lex- 
ington and  others.  Judgment  for  tbe  latter, 
and  the  former  appeal.  Affirmed. 

James  A.  Wllmore  and  W.  H.  Townand, 
both  of  Lezln^on,  for  appeUanta. 

Run^  NwtliCDtt  *  Bnali,  of  Lainctoo,  for 
appdlesBL 

HUBS^,  a  J.  The  partfea  to  this  aivaal 
are  Om  dty  al  Lextngtoa,  a  dty  nt  OtB  aec- 
<»id  dan,  Tliomaa  OL  Bradley,  mayor  of  tte 
dty  of  LeKlngtOB,  J.  3.  03tlan,  comrnlaatoa- 
er  of  finance  et  tbe  dty  of  Lexington,  appd- 
lants,  and  the  appdteea  are  board  at  edn- 
catlMi  of  the  dty  ot  liezlngtni  and  B.  D. 
Nwwood,  president,  and  J.  O.  amrall,  bod* 
ness  director,  of  the  board  of  education. 

Under  the  provldoos  of  section  8235a28, 
Ky.  Stats.,  praTloai  to  tbe  regular  elecdoa 
in  November,  1919,  the  board  of  edocatitm 
oertlfled  to  the  board  of  c(Hnmlaaloners  for 
the  dty  of  Lexington  that  an  election  should 
be  held  upon  the  question  whether  an  Issue 
of  bonds  tot  school  improvement  purpoaea  In 
the  sum  of  f400,000  should  be  made.  The 
board  of  commissioners,  in  comidiance  with 
the  certlllcation  and  the  provIslmB  of  the 
statute,  adopted  an  ordinance  submitting  the 
Question,  and  the  Issue  of  the  bonds  of  the 
city  was  authorized  by  more  than  two-thirds 
of  the  voters  of  the  dty  who  voted  at  tbe 
election.  In  an  acdon  brought  by  a  tax- 
payer attacking  the  validity  of  the  election, 
and  the  euflSdency  of  the  authorinatloci.  it 
was  held  by  the  circuit  court  that  the  eler^ 
tion  was  In  all  respects  valid  and  r^nlar. 
and  that  the  bonds,  when  Issued  In  pursuance 
thereto,  would  be  valid  and  binding  oMlga- 
tloos  upon  the  dty,  and  this  Judgment  was 
affirmed  by  this  court  In  Da  via  v.  City  of 
texingtan,  188  Ky.  381,  222  S.  W.  74.  A 
controversy  has,  however,  now  arlsM  be- 
tween the  board  of  education  and  Oie  com- 
missioners and  officers  ct  the  dty  as  to 
whether  tbe  bonds  should  be  pr^ared  in  ■ 
form  showing  tliem  to  be  oblations  nt  tbe 
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city  and  should  be  execated  by  tbe  mayor  and 
commissioner  of  finance  of  tbe  dty.  or  wbetb- 
«r  they  abonld  be  ezecntcd  In  a  form  show- 
in?  them  to  be  obligations  of  the  board  of 
education  and  by  the  president  and  bosineflB 
-dlreotor  of  the  board  of  education.  The  dr- 
cnit  court  held  ttiat  the  bonds  ahoold  be  Is- 
sued by  the  dty  for  and  on  behalf  of  the 
board  of  edncatlmi,  and  should  be  executed 
or  signed  for  the  dty  by  Its  mayor  and  Its 
commissioner  of  flnance,  and  that  the  board 
of  education  has  no  anthort^  to  execute  the 
bonds,  but  sncb  dnty  rested  upon  the  prc^^er 
offldals  of  the  dty.  From  the  judgment,  the 
dty.  Its  mayor,  and  the  commissioner  of 
finance  have  appealed. 

SecUon  S23&i28.  Ey.  Stats.,  Is  section  28 
of  an  act  of  the  General  Assembly  of  1912 
(Laws  1812,  c.  187).  as  amended  by  diapter 
67  of  the  Session  Acts  of  1916.  After  pro- 
viding the  manner  in  which  tbe  request  for 
the  holding  of  an  election  upon  the  question 
whether  an  issue  of  school  Improvement 
bonds  shall  be  made,  and  the  duty  of  the 
board  of  anamlssloners  of  general  council 
In  regard  to  such  electton.  tbe  statnte  pro- 
vldea  a*  follows: 

H  tin  TOtera  of  the  dty  shall  determine  by 
a  two-thirds  majority  of  those  TOtlng  that  soeh 
bends  shall  be  Issued  the?  shall,  when  so  is- 
sned,  be  placed  ooder  the  control  of  the  board 
el  education,  who  skall  determine  when  and  at 
what  price  and  bow  thej  shall  be  sold,  and 
the  date,  number  of  bonds,  denominations, 
wbetbw  coupon  or  registered,  tbe  rate  of  in- 
terest and  frequency  of  payment  thereof,  place 
<^  payment  of  priDc^Md  and  taterest  and' any 
<Mber  detafis  it  desires  embodied  In  tbe  bonds 
or  hi  the  ordinance  provldiaf  for  their  Issae 
and  shall  certl^  same  to  the  governing  body  of 
said  dt7,  who  shall  at  once  adopt  an  ordinance 
in  conformity  therewith  and  cause  the  bonds  to 
at  once  be  properly  prepared,  and  executed 
and  turned  over  to  the  board  of  education  for 
sale  and  delivery,  provided,  that  no  such  bonds 
shall  be  sold  (or  less  than  par;  and  provided, 
farther  that  any  premium  which  may  be  ob- 
tained from  said  bonds  shall  constitttte  a  part 
of  the  sinking  fund  tor  their  ultimata  retire- 
ment As  the  bonds  are  sold,  thdr  proceeds 
shall  be  placed  to  the  cre^t  of  the  board  [of 
education]  in  the  same  depository  which  is 
selected  for  its  other  funds,  bnt  shall  be  kept 
in  a  separate  account  and  shall  be  used  only 
for  the  purposes  for  which  the  bonds  were  is- 
sued. 

'It  shaQ  be  tbe  duty  of  the  general  coandl  or 
ctf  flia  ewBmlssteitera,  In  addition  to  the  levy 
made  for  the  malntMianee  oi  the  schools  as 
hereinbefore  provided,  to  levy  annually  in  its 
tax  levy  a  rate  that  will  raise  a  sum  that  shall 
be  suffident  to  pay  the  interest  and  create  a 
dnking  fund  for  the  payment  of  the  bonds  at 
maturity.  Tbe  BtM  bonds,  prlndpal  and  inter- 
est, shidl  be  a  charge  upon  the  sioking  fund  of 
said  dty,  and  It  shall  be  entitled  to  have  the 
annnal  tax  that  shall  be  levied  as  aforesaid." 

The  terms  of  the  foregoing  statute  seem 
to  make  it  dear  that  the  bonds  are  an  obllga- 


titm  of  tbe  dtr  and  should  be  execated  1^ 
tbe  pn^r  offldals  of  the  city  so  as  to  make 
than  a  binding  obligation  upon  It  tt  will 
be  observed  that,  when  the  proper  certifica- 
tion is  made  to  the  general  coundl  or  board 
of  commissi  oners  by  the  board  of  education, 
the  statute  requires  tbe  commissioners  or 
coundl  to  adopt  en  ordinance  submitting  to 
the  "qualified  voters  of  the  dty"  the  questi<Mi 
*Vhether  the  bonds  of  the  dty"  shall  Issue 
for  the  purpose  or  purposes  designated. 
When  the  issue  is  approved  by  two-thirds 
of  the  voters  of  the  dty  voting  at  the  elec- 
tioa  such  bonds  "Ediall  be  issued,  and  when 
so  issued  be  placed  under  the  oonh-ol  of  the 
board  of  edtrcatlon."  It  will  be  observed 
that  they  are  not  to  be  placed  under  the  con- 
trol of  the  board  of  education  until  after  they 
are  Issued.  The  dty  is  required  to  provide 
for  the  levy  of  a  tax  to  pay  the  interest  and 
to  redeem  tbe  bonds  as  they  mature,  or  pro- 
vide a  sinking  fund  to  retire  than  at  ma- 
turity. If  the  bonds  sell  for  a  premium,  tbe 
premium  must  be  turned  over  to  the  dty 
and  placed  In  Ifs  sinking  fund  to  aid  In 
the  ultimate  retirement  of  the  bonds.  The 
proceeds  are  d^wstted  to  the  credit  of  tbe 
board  of  education,  but  it  must  keep  the  pro-' 
ceeds  in  a  s^arate  account  from  Its  other 
funds,  and  aiH>ly  It  only  for  tbe  purposes 
for  wUcb  tbe  bonds  were  issued.  The  bonds, 
prindpal  aaad  interest  are  a  charge  upon  the 
sinking  fund  of  the  dty,  and  not  upon  any 
funds  of  tbe  l>oard  (tf  education,  and  tbe  dty 
is  entitled  to  tbe  annual  tax  which  it  is  re- 
quired to  levy  to  pay  the  intwest  and  create 
a  dnkli^  fund  to  pay  tbe  prindpal  of  the 
bonds.  Thus  the  dty  Is  required  by  sabroio- 
sion  to  Its  TOtars  to  ascertain  wheOier  it 
diall  ocette  tbe  obligation,  not  of  tbe  ediool 
dlstrl^  but  of  the  dty,  and  to  levy  tbe  taxes, 
collect  them,  and  pay  the  bonds,  and  In  ad- 
dition to  tbe  fco^Eolng,  after  tbe  "voten  of 
the  dty*^  have  determined  that  the  bonds 
shall  be'  Issued,  and  the  board  of  education 
baa  cutlfled  to  Qie  board  oi  commissioners 
or  genwal  coundl  its  desire  witli  reference 
to  tbe  details  of  the  bonds,  tbelr  dates,  num- 
ber, denominations,  rate  of  Interest,  and 
dates  of  payment  at&.  the  board  of  com- 
missionera  or  goieral  coundl  "shall  at  once 
adopt  an  ordinance  In  confwmlty  therewltb 
and  cause  the  bonds  to  be  at  once  prepared 
and  executed  and  turned  over  to  the  board  of 
education  for  sale  and  delivery."  Manifest- 
ly an  executed  bond  Is  contemplated  before  It 
Is  to  be  delivered  to  tbe  board  of  education. 
If  the  board  of  education  was  authorized  to 
execute  the  bonds,  the  requirement  that  the 
commissioners  or  coundl  should  prepare  and 
execute  tfa^  before  delivery  to  the  board 
of  education  would  be  nugatory  and  meaning- 
less. 

We  are  not  unmindful  that  this  court  bdd, 
In  Coppin  V.  Board  of  Education,  etc.,  lEtS 
Ky.  887, 109  &  W.  987,  that  under  the  statP*e 
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-of  1912  an  Issae  of  bondfl  trader  section  28  of 
ttie  act  of  1912  was  a  debt  of  tbe  board  of 
education  in  a  city  of  tbe  second  class  and 
was  not  a  debt  of  the  city  for  tbe  purpose 
of  ascertaining  whether  the  city  bad  exceeded 
the  Indebtedness  prescribed  by  section  107 
of  the  Conatltntlon,  but  that  opinion  was 
rested  upon  a  clause  In  section- 16  of  the  act 
of  1912  which  provided  that  the  business  di- 
rector of  the  board  of  education  should  sign 
all  extracts  for  It  "exc^t  that  bonds  Issued 
shall  be  signed  by  the  president  •  •  • 
and  attested  by  the  business  director,"  and 
the  further  fact  that  section  28  of  the  act 
of  1912,  ds  it  then  existed,  is  nnllke  In  its 
terms  to  the  pres«it  section  as  amended,  and 
nowhere  in  the  act  was  there  any  provision 
at  that  timft  as  to  who  should  execute  the 
bonds  issued  by  the  authority  of  that  sec- 
tiw,  or  whose  Indebtedness  It  was  after  the 
bonds  should  be  issued.  As  before  stated, 
section  28  of  the  act  of  1912  was  amended 
after  the  opinion  was  rendered  in  Coppin  v. 
Board  of  Education,  etc.,  supra,  into  the  form 
and  requirements  as  heretofore  quoted  and 
1^  an  amendmoit  made  at  the  legislative 
aaa^an  of  1916,  and.  while  section  16  of  the 
■  act  of  1912  is  1^  nnchaiiged,  the  provisioiia 
of  section  28,  as  now  amended,  e^nreuly  re- 
quire tbe  bonds  Issued  1^  its  authority  to  be 
anOiorized  by  tbe  voters  of  the  dty  and  exe- 
cuted by  the  board  of  conunisi^on^  or  the 
general  council  before  delivery  to  the  board 
of  education  for  sale  and  delivery.  The  pro- 
visions <a  section  28  of  the  act  of  1912,  as 
amended  by  chapter  67  of  the  act  of  1916, 
was  in  force  at  the  time  the  bonds  in  ques- 
tion were  authorized  and  the  steps  for  their 
issue  taken.  It  should  be  further  stated  that 
the  statute  which  applied  to  the  issue  of 
such  bonds  in  cities  of  the  second  class  pre- 
vious to  the  year  1912  expressly  authorized 
the  board  of  education  to  Issue  such  bonds. 
See  section  S219,  Ky.  Stats.  1909.  The  cases 
of  Jones,  Mayor,  et  aL  v.  Board  of  Educa- 
tion, eta,  191  Ky.  198,  229  S.  W.  1032;  Be- 
gan V.  Board  of  Education  et  al.,  192  Ky. 
770,  284  S.  W.  443,  did  not  involve  the  ques- 
tion herein  presented,  because  In  those  cases 
the  question  of  the  authority  of  the  boards 
of  education  to  issue  bonds  In  cities  of  the 
third  class  was  under  consideration  and  was 
rendered  under  the  provisions  of  statutes 
totally  unlike  that  which  applied  to  a  board 
of  education  in  a  city  of  the  second  class  in 
November,  1919.  In  the  first  of  those  cases 
the  bonds  had  been  authorized  In  a  dty  of 
the  third  class  under  the  statute  applying 
previous  to  the  act  of  1920,  and  in  the  second 
of  those  cases  the  bonds  were  authorized  In 
a  city  of  ttie  third  class,  since  the  enactment 
of  the  act  of  1020  appl^g  thereto,  which  Is 
chapter  53  of  the  Session  Acts  of  1920,  and 
tbe  references  in  the  opinions  to  the  law  ap< 


plying  to  the  powers  and  obligations  of 
boards  of  education  in  cities  of  the  second 
class  were  merely  lltustrative,  and  a  state- 
ment at  the  principle  applying  thereto  when 
boards  of  education  In  cities  of  the  second 
class  were  authorized  to  issue  school  Im- 
provement bonds,  and  would  not  have  applica- 
tion when  such  boards  of  education  have  not 
authority  to  Issue  bonds  under  section  28  of 
the  act  of  1912,  as  amended  by  the  act  of 
1916.  The  opinion  in  City  of  Newport,  Ex 
parte,  141  Ky.  329,  132  S.  W.  580,  37  L.  B.  A. 
(N.  8.)  1034,  Ann.  Gas.  1912C,  909,  was  ten- 
dered when  the  law  previous  to  that  of  1912 
supra  was  In  force  with  reference  to  boards 
of  education  in  cities  of  the  second  class,  and 
that  statute  expressly  authorized  the  board 
of  education  in  a  seoond-dass  city  to  issue 
such  bonds,  and  that  <H>lnlon  would  not  be 
applicable  now. 

It  Is  therefore  ordered  that  tbe  Judcment 
be  afllnned. 


ASH  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentocky.   Jan.  20, 

1922.) 

1.  indrctmeat  anri  infomatlta  «sa»l2»(2),  191 
(7)— Duplicity  waivad  by  Mlsre  te  demr  er 
■ove  for  rieetlea;  ctaarie  ef  kaeiilig  for  sals 
asi  trantportias  lillHor  beltf  dsplldteas. 

In  a  trial  under  an  Indictment  charging 
that  the  accnsed  "did  unlawfully  keep  for  sale 
and  transport  spiritnous  and  vinoas  intoxicat- 
ing liquors,"  etc.,  the  indictment  was  bad  for 
dnplidty  in  that  it  aoeoaed  defendant  of  two 
offenses,  bat,  In  the  absence  of  motion  to  elect, 
and  a  demurrer,  the  duplicity  was  waived. 

2.  Searches  and  seizures  €=»7-^d  mission  of 
evidence  obtained  by  searching  accased'a 
grip  without  a  warrant  held  Improper. 

Id  a  prosecution  for  aolawfuU;  keeping  for 
sale  and  transporting  liquor,  tbe  admission  of 
evidence  that  accused  had  liguor  in  a  suit  case 
which  was  obtained  by  seizing  and  searching 
tbe  suit  case  without  a  warrant  violated  Const 
I  10,  prohibiting  unreasonable  search  and  seii- 
ure. 

3.  Crimlaal  law  «s^95— Where  aooaaed  li  le^ 
gaily  arretted,  artlolea  fousd  ob  or  abost  hb 
parson  or  In  Ms  Isinadlate  presewM,  wlthoil 
a  warrant,  are  oonpetoiit. 

If  the  accased  ts  arrested  pursuant  to  naj 

of  tbe  methods  legally  authorizing  it,  any  arti- 
cle of  a  crinunatory  nature  found  on  or  about 
Lis  person,  discovered  without  a  search  var- 
rant,  is  competent  evidence  against  him,  as 
well  as  evidence  developed  by  a  search  to  wtiich 
the  accused  consented,  or  which  was  consented 
to  by  one  lawfully  in  poasesslon  of  the  thing 
seardied. 

4.  Criminal  law  (e=>753C2)— Where  all  evidence 
Is  Incompetent,  Jury  should  be  inatmcted  ta 

acquit. 

Where  all  the  evidence  on  the  part  of  tt* 
prosecntion  was  Incompetent  becanae  pf  bdag 
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•btnined  bj  a  search  wiUimit  a  varrant,  the 

jury  should  have  been  imtrocted  to  find  the 
accused  not  guilty. 

Appeal  tram  Circuit  Court,  Henderson 
GooDtar. 

BoflteF  Aah  was  convicted  at  nnlawful 
keeping  for  sale  and  tranqorting  intoxicat- 
ing liquor,  and  be  uroeals.  Baversed,  with 
directions. 

F.  J.  Pentecost  and  3.  H.  Hart;  both  of 

Henderson,  for  appttUant 

Chas.  I.  Daweon,  Atty.  Gen.,  and  mioa.  B, 
McGregor,  Asst  Atty.  Gen.,  for  the  State.  . 

-  THOMAS.  J.  ni  The  appellant,  Bnster 
Ash,  was  tried  and  convicted  In  the  Hender- 
son circuit  court  under  an  Indictment  accus- 
ing- him  "of  the  offense  of  nnlawfally  keep- 
ing for  sale  and  transi>ortlng  spirltaons  and 
vinous  tntcodcatlng  liquors  for  other  tbanr 
Bficramental,  medicinal,  scientlflc,  or  mechan- 
ical purposes,  committed  in  manner  and 
form  as  follows."  The  accusatory  part  of 
the  Indictment  alleges  that  he  "did  unlawful- 
ly keep  for  sale  and  transport  wlrltuousand 
vinous  Intoxicating,  liquors  for  other  than 
sacramental,  medicinal,  scientific,  or  me- 
(dianlcal  purposes,  against  the  peace  and 
dignity  of  the  Commonwealth  of  Kentucli?." 
The  Indictment  was  bad  for  duiriidty  In  that 
U  accused  defendant  of  the  two  offenses  of 
keying  for  sale  such  Intoxicating  liquors 
and  also  of  transporting  them.  However, 
there  was  neither  a  motion  by  defendant  for 
the  commonwealth  to  elect  the  offense  for 
which  It  would  try  him,  nor  was  there  a  de- 
murrer to  the  indictment,  and,  so  far  as  the 
trial  under  review  Is  concerned,  the  duplicity 
In  the  Indictment  was  waived. 

This  appeal  by  defendant  calls  In  question 
fhe  competency  of  the  evidence  upon  which 
his  conviction  was  had,  since  It  Is  strenuous- 
ly insisted  by  his  counsel  that  the  evidence 
Introduced  by  the  commonwealth,  which  was 
all  that  was  heard  upon  the  trial,  violated 
the  provisions  of  seetltni  10  of  our  Oonsttto- 
tlDD,  whldti  says: 

'Trhe  people  shal!  b«  secure  In  thetr  persons, 
houses,  papers  and  possessioos  from  unreason- 
aUe  search  and  seizttre;  and  no  warrant  sliall 
issue  to  search  ».ut  place,  or  seize  any  person 
or  tiling,  without  describiiig  them  as  nearly  as 
may  be,  nor  without  probal)le  cause  supported 
by  oath  or  affirmation.** 

Th«  oonunonwealtb  Itttrodvoed  at  the  trial 
three  polkanai  of  the  city  of  Henderson, 
wbo  were  Bd  Bi^by,  D.  A.  Howard,  and  PbH 
Jones.  TbeAr  testimony,  as  contained  In  the 
transcript,  is  In  narrative  form,  and  thai 
of  tSie  witness  Bagby,  as  pnsoited  to  us,  Is: 

.  "That  he  Is  a  policeman  for  the  dty  of  Hen- 
derson, and  on  the  night  la  question  he,  not  be- 
ing the  regular,  officer  «  the  beat  at  Us  UnioB 
Station,  went  to  the  station  between  16  and 
80  minutes  before  train  time;  that  whQe  he 


was  there  he  saw  a  grip  or  suit  case  sitting 

under  a  seat  in  the  colored  waiting  room,  and 
in  a  few  minutes  he  saw  the  defendant,  Bus- 
ter Ash,  go  in  aud  set  a  grip  down  beside  said 
suit  case;  that  he  immediately  called  upon 
Officers  Howard  aud  Jones  to  watch  said  salt 
cases  while  be  shadowed  the  defendant;  there 
being  two  doors  or  two  entrances  to  the  depot, 
rate  from  the  street  and  one  to  the  train,  wit- 
ness went  around  the  depot  to  one  of  these 
doors,  but  missed  the  defendant,  wbo  evidently 
went  out  the  other;  the  train  came  in  about 
15  minutes  after  that,  and  after  the  train  had 
come  and  gone  the  three  officers  continued  to 
watch  the  grips  for  about  15  minutes  longer, 
but  neither  the  defendant  or  any  other  person 
came  to  dalst  one  of  the  grips  or  aoit  eases; 
whezeupon  the  witness  sad  Officer  Howard  took 
the  two  suit  caaea  in  the  city  patrol  car  from 
the  depot  to  the  police  station,  where  they 
opened  them  and  found  in  them  several  quarts 
of  white  liquid,  which  looked  and  smclled  like 
liquor  or  white  whlaky;  witness  did  not  say 
he  tasted  It;  that  at  the  time  of  recovering 
the  suit  caae  Ao  warrant  had  been  issued  for 
the  defendant,  nor  had  any  search  warrant  been 
isaned  authorising  the  seisure  of  the  defendant 
or  tilt  search  of  any  papers,  baggage,  or  be- 
longings of  his;  .that  in  fact  no  warrant  waa  in- 
sued  at  the  time,  but  about  a  week  later  wit- 
ness met  the  defendant  on  the  street  and  took 
him  to  headquarters,  where  he  read  a  wariant 
to  him  that  had  been  prepared  since  the  seizure 
of  the  suitcase  at  the  depot,  charging  the  same 
offense  set  out  in  the  indictment,  at  which  time 
defendant  denied  ownership  of  Ute  suitcase." 

The  other  two  witnesses  corroborated  him 
with  the  additional  statement  by  Howard 
that  he  tasted  t^e  liquid  referred  to  by  Bag- 
by,  and  that  it  was  intoxicating,  and  Jones 
knew  nothing  of  what  occurred  at  the  police 
station,  to  which  place  the  grip  and  salt  caae 
were  removed  from  the  depot.  It  will  be 
observed  that  the  testimony  dOM  not  make 
it  clear  as  to  whether  the  liquor  waa  found 
in  the  suit  case,  or  In  the  grip,  or  in  both. 
Evidently,  if  it  was  found  only  In  the  suit 
case,  there  would  be  no  evidence  upon  which 
the  cwviction  could  be  sustained  waiving  all 
questions  of  competency;  for  in  tliat  caae 
the  guilty  contents  would  come  from  a  re- 
c^tade  with  which,  according  to  the  pnx^ 
tb»  defendant  had  no  connection,  it  not 
being  shown  that  be  either  owned  ot  that 
he  had  ever  had  It  In  his  possession.  On  the 
contrary,  according  to  the  witness  Bagby« 
be  d^ed  ownership  of  It 

[t,  >]  Bu^  waiving  that  question  and  pro- 
ceeding directly  to  the  determlnaUon  of  the 
constitutional  one  i»esented,  we  are  dear^ 
ly  ot  the  <vlnloa  that  In  the  lutroductiMi.  of 
the  testimcsiy  by  the  oflSoers  the  constltu- 
tl(nat  protectton  was  vicdated,  and,  uu^ 
the  doctrine  of  the  case  of  Xouman  v.  Com- 
moawealth,  188  Ky.  1B2,  224  a  V.  860,  and 
13  A.  U  B.  130&,  a  peremptory  instniBtlon 
to  acquit  defendant  should  have  been  gtvm. 
It  was  hOA  In  that  caae  that  "the  aaction 
does  not  pennlt  axky  kind  m  diancter  of 
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aeudi  of  booses,  papen^  ot  poawirionw, 
wiOunit  a  searcb  warrant"  and  tbat  "this 
GonstitaUonal  prorislon,  wbldi  la  bn>ad 
eooogli  to  and  does  indade  erar  artlde  and 
vedes  o£  pcopoty,  iras  Intended  to  afford 
(be  indiridual,  bawmr  bnndkle  be  maj  be. 
pffotcctisn  and  secmftj  agaiart  any  vnlawfal 
Invuion  of  Us  prcniaea  or  poassHldai^  by 
any  oflliwr  aanmdns  to  act  under  eolor  at 
bis  office,  and  tbat  neitber  be  oor  any  one 
else  bad  tbe  risfat  to  aeanb  any  ct  the  prop- 
erty indoded  within  tbe  oonsUtational  pto- 
vUon  Oft  anspinnn.  bst  ooij  under  a  legal- 
ly Issuul  isareb  wsmuit.  w  wlthoat  snCb 
wanant  to  aeaidt  aaytUns  fssnd  tbtnaa 
**wuA  am  baoBBt,  barrd^  drawers,  doeeta  or 
odier  i^aoee^  In  ishkh  artldee  of  property 
oC  aay  kind  may  bare  been  placed  bj  tbe 
omer,"  altbooA  "dwre  may  be  reteooable 
smnvli  to  bdim  tbat  ba  is  guilty  of  tbe 
dmriB  ptellMiad  actiut  blm  or  Ote  effOMe 
wbleh  be  la  saqMcCed."  tt  me  fmtber 
bdd  tbat  tbe  coBstitDtSonal  protectUm  ex- 
mded  to  and  Indnded  bapgofe  carried  about 
bj  tbe  accDsed,  and  that  a  sdnire  of  or 
of  bis  baggage  wlthont  tbe  necessary 
wamuit  was  as  mncfa  cmaathortzed 
as  a  similar  search  of  his  residence  or  prem- 
tea  rartbecmoce.  it  was  therein  b^  fot- 
bvwlaf  nmacnms  0|rinloos  upon  the  snbjeci, 
tbat  eridenoe  obtained  1^  tbe  unlawful  sel- 
■nre  or  search  could  not  be  introduced  against 
tile  accused,  nor  could  a  conrlction  be  sus- 
tained thereon.  We  may  add  that  tbe  tact 
tbat  the  seized  baggage  in  this  case  was  not 
at  tbe  time  it  waa  taken  In  the  corporeal  pos- 
sess! on  of  tbe  defendant  cannot  militate 
against  tbe  wrongfalnesa  ot  the  seizure,  since 
it  was  in  his  coMtnictlTe  ponsceohHt  which 
is  snfBdttit 

In  tbe  Youman  Case,  and  in  tbe  great  ma- 
jority of  cases  throughout  the  country  in 
which  tbe  questiwi  ms  presoited,  the  tor- 
bidden  seizure  and  searcb  were  had  when 
the  accused  waa  physically  absmt  In  the 
case  ref»red  to  tbe  aeanA  was  of  the  resl- 
doice  and  pmnlses  of  Youman,  and  neces- 
sarily, if  the  word  "posseeslons"  In  tbe  con- 
stitutional ^vision  included  baggage,  as 
we  bold  it  doee,  it  cannot  ba  seised  or  search- 
ed In  dafisttdanf  ■  atwence  any  more  than 
his  prMuIses  may  be  so  seardied.  Besides, 
tbe  object  and  purpose  of  tbe  ecmstitutl<mal 
provision  In  protecting  the  dtixw  in  tbe  priv- 
acy and  security  of  his  *'pap«8  and  pos- 
sessions" wouM  be  defeated  altogether  un- 
less taia  baggage  or  otber  receptacles  in  whldi 
sudt  papers  or  possessAons  are  carried, 
though  only  constructively  In  the  possession 
of  tbe  owner,  were  included  In  the  coustltn- 
donal  guaranty. 

It  Is  doubtful  if  our  boasted  CMistlttttlenal 
form  of  gownment  affords  aa.v  greater  sin- 
^e  protection  or  buhrark  to  American  liber- 
ty than  tbe  one  against  unreasouaUe  search 
and  selsnre,  forbtddlnc  either  wltbont  a 


{warrant  legally  Issued  authorising  It  to  be 
dme.  An  examlnatl<m  ot  tbe  auHioiitles 
subsequently  referred  to  will  clearly  donm- 
,  strate  tbat  tbe  Leglslatnxe  itself  Is  not  the 
jwde  Judge  of  tbe  reasimablaiess  of  the 
,  seardi  and  ae&sure  fur  wbidi  it  may  author- 
j  ise  a  warrut,  but  it  is  quite  unlvmally  and 
!  rlgfatfoliy  bdd  that  the  mforcemat  of  pro- 
:  bibttlon  statDtes  agslnst  the  aalet  maaubc- 
;  tm,  etCL,  of  faitozlcating  liquor  affords  an 
:  Instance  wbere  tbe  •fssual  of  sucb  warxanti 
I  may  be  antborlsed.  24  &  C.  L.  71&  But 
'  evoi  Is  tbat  case  the  affidavit  w  ailldavita 
I  upon  which  tbe  warrants  are  Issued  must 
contain  more  than  tbe  bare  suspicion  of  tbe 
■  alllanbi  Of  conze^  If  tbe  aocnaed  diotdd 
be  airertad  pursuant  to  any  of  tbe  mettiods 
tegallr  antbinliinf  It,  any  article  of  a  crlm- 
Inatory  nature  found  uptrn  or  about  his  per- 
son  or  in  bis  Immediate  presence  vrfn  be 
conpeCaut  evidence  against  him.  tbon^  dis> 
covered  wltbont  a  aeardi  warrant.  And 
likewise  may  such  evidence  be  Introduced 
if  developed  by  a  search  to  whldi  tbe  ae- 
'  cnaed  consented,  or  which  was  consented 
I  to  by  tbe  ime  lawfully  in  paeseesicm  of  tite 
thing  searched;  and  this  Is  the  extent  only 
of  the  doctrine  of  tbe  cases  of  Turner  v. 
Commottwealth,  191  Ky.  820,  231  S.  W.  5111, 
Oommonweslth  v.  Riley,  192  Ky.  1S3,  232 
S.  W.  630,  and  Basks  v.  Commonwealth.  190 
Ky.  390,  227  8.  W.  4S5,  dted  by  counsel  fOr 
the  commonwealth. 

A  complete  bist<wy  of  the  cimdltlmu  whldi 
brought  about  the  insertion  in  oar  federal 
Constitution  and  in  most,  if  not  all,  ot  tbe 
Constitutions  of  tbe  various  states  Oie  pro- 
tecting provlstons  against  unlawful  aelauces 
and  eeardies  Is  found  in  Cooley'e  Consdta- 
tlonal  Umltatlnis  (Ttb  Bd.)  pp.*  424-434.  hi- 
dusive.  It  Is  fliere  shown,  as  it  is  also  done 
In  tbe  case  of  State  v.  Harxbausen^  204 
Mich.  559,  171  N,  W.         8  A.  Lu  R.  1505. 
tbat  prior  to  our  Bevolutlon  a  practice  had 
grown  up  in  England  for  tbe  courts  to  1s3d» 
what  might  t>e  termed  blanket  warrants  or 
orders  autbffllzing  the  officer  into  wheat 
hands  the  process  w^t  to  seardi  premises, 
houses,  and  possessions  in  order  to  obtaio 
I  evidence  of  the  commiasiwi  of  a  crime  and 
;  to  arrest  the  person  whom  the  evidoice  ia- 
'  dicated  bad  c<»nmltted  it   Sudi  pracUe* 
I  and  conduct,  as  well  as  high-handed  proce- 
I  dure,  was  so  inlndcal  to  the  Antfo-Saxon 
'noti(m  of  liberty  tbat  the  Judges  ot  ths 
-  higher  courts  of  tbat  country  began  to  de- 
:  nounce  tbe  practice  as  revolutionary  and 
;  tyramitcal,  and  Lord  Ciunden,  in  tbe  case  of 
I  £ntlnck  V.  Carrlagbai,  19  Boward,  St  Xr. 
'  1029.  said: 

"To  enter  a  man's  bouse,  by  virtue  of  a 
>  nameless  warrant,  in  order  to  procure  the  «vi- 
'  deuce  is  wwee  tiuu  tbe  Sptnlsb  toqnisitlo»— 
a  law  under  wUcfa  no  BftgWrtsiaB  vmdd  wish  |a 
'  Uve  IB  hour.** 
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See,  ftlao.  May*i  OonBtltadonal  HlBtor;  ot 
I^and,  c  11. 

Similar  unauUiariMd.  wfnum  And  narcb- 
«fl  had  coBUnenced  to  be  imaiged  In  by  tbe 
American  Colonies,  and  at  a  trial  bad  In 
Boeton,  Haas.,  In  rebruary,  1761.  James  Ot 
Is,  a  cd^rated  lawyer  of  tbat  day  and  a 
native  of  Maasadiusetts,  was  AdTOcate  Oen* 
eral  of  tbe  Crown  at  Boiston.  *  Be  declined  to 
prosecute  the  persons  arrested  nnder  soch 
UDanthorized  warrants  and  resigned  bis  of- 
fice and  tendered  his  services  to  the  defend- 
ants witbont  renHiD^ation,  tboosh  tiered 
a  large  fee,  saying.  "In  such  a  cause  as  this 
I  despise  a  fee."  His  argument  In  the  case 
will  be  found  in  tbe  Ufe  and  Works  of 
John  Adams,  vol.  2,  p.  523,  and  In  it  be  de- 
nounced such  practices  and  such  writs  as 
"tbe  worst  InstrumeBt  of  arbitrary  power, 
the  most  destructive  of  EngUah  liberty,  and 
tbe  fimdamental  print^ples  of  law  that  ever 
was  found  in  an  English  law  book,"  and  that 
they  placed  "the  liberty  of  every  man  In  tbe 
bands  of  every  petty  officer."  John  Adania 
afterwards,  on  Uardi  20,  ISIT.  wrote  a  tet- 
ter to  a  friend  In  the  course  of  which  he  said 
concerning  tbe  speech  of  Mr.  Otis  thai — 

'Hien  and  there  was  the  first  scene  of  the 
first  act  of  opposition  to  the  arbitrary  daitna 
M  <^eat  Britain.  Then  and  there  the  difld  In- 
dependsnce  was  bom.** 

Amid  sncb  agitations  and  oppodtlon  to 
andi  arbitrary  conduct  tbe  United  States  at 
Amsrioa  was  formed  and  tbe  Fourth  Amend- 
ment to  Its  Oonstltntlon  was  adopted,  which 
says: 

'fFbe  right  ol  the  peoide  to  be  aeenre  in  their 
persona,  bouses,  papers,  and  effects,  agalnet 
unrflaaoaaUe  searches  and  aeimrea,  shall  not 
be  vicribited,  and  no  warrants  shall  issue,  but 
upon  piobable  cause,  supported  Iv  oath  or 
affirmation  and  partjeularly  describing  tbe  place 
to  be  aearcbedt  and  the  peraons  or  tilings  to  be 
seized." 

Since  tbat  provision  was  a  Umltatlmi  only 
upon  tbe  federal  antborlttea,  tbe  respective 
states  adopted  similar  provisions  In  their 
CkmstltntlonB  for  tbe  protection  of  their  dtl- 
sens  against  arbitrary  power  exercised  by 
the  state^  ours  being  the  one  bertiiilwfofe 
inserted. 

Justice  Bradley,  of  the  Supreme  Oourt  ot 
tbe  TTnlted  States,  In  tbe  case  of  Boyd  v. 
United  States,  11«  U.  8.  616,  6  Sup.  Ct  S24, 
29. L.  Od.  746,  In  refaring  to  the  (pinion  of 
lAid  Camden,  supra,  said: 

.  "VhB  law  as  expounded  by  him  has  been  re- 
garded as  settled  from  tbat  time  to  this,  and 
his  great  judgment  on  that  occasion  is  consid- 
ered aa  one  of  Utt  landmarks  of  EngUsh  Ifberly. 
It  was  welcomed  and  antlauded  by  tbe  lovers 
of  Hbertr  in  the  Colontes  aa  wdl  as  la  the 
awther  oonntry.*' 

A  sbfMTt  while  after  the  rendition  of  the 
ttitlnck  evtalm.  aaA  In  1766,  the  EngUata 


Boom  ct  Commons  passed  resqitntlons  con- 
demnatory  of  the  grown  up  practices  con- 
cerning searoiies  and  sdnres,  and  during 
tbe  dlscDsston  e<  the  resolutions  Lcvd  Chat- 
ham said: 

"Every  man's  house  is  called  bis  castle. 
^Why?  Becaaae  it  ia  aurronnded  by  a  moat,  or 
defended  by  a  wall?  No.  It  may  be  a  straw- 
boot  but,  the  wind  may  wUade  around  it,  the 
rain  may  antra  it,  but  the  Mng  eaanot" 

Tba  Interpretation  jg^ven  to  onr  constitu-* 
-tlonal  provision  extoids  the  same  sacred  pro- 
tectlai  to  one's  "papers  and  possesslone"  as- 
,:t  dose  to  bis  person  or  bis  houses,  nnd  it 
IwHl  Indeed  be  a  sad  day  whoi  miagalded 
;  Innovators  majr  sacceed  in  destroying  it. 
i  Shortsi^ted  stiUesmandiip,  in  order  t/Jt 
.serve  Immediate  pm^rases,  sometlraes  place 
tbe  end  to  be  accomplished  above  tbe  means 
employed,  although  ■  tbe  "means"  might  In- 
volve the  setting  aside  and  a  virtual  repeal  of 
a  sacred  prlndple  of  constitutional  liberty. 
The  inevitable  result  of  such  a  course,  as 
Is  fully  borne  out  by  the  world's  history,  is 
ultimate  disiutegratlon  and  destruction  at 
the  government  It  Is  tiierefore  everywhere 
conceded  that  it  Is — 

"The  duty  of  the  courts  to  denonnce  aa  un- 
lawful every  unreasonable  search  and  aelsnre, 
whether  confeesedlr  Withsnt  any  color  id  au- 
thority, or  aought  to  b«  Justified  under  the 
guise  of  laglalative  sanction."  24  B.  C.  L.  704, 
and  many  eaaes  in  the  notes. 

In  the  Marxhausen  Case,  supra,  the  officers 
had  DO  aeardi  warrant,  sJid  tbey  made  tbe 
selsnre  and  seardi  tlwrein  onnidalned  of 
upon  no  higher  authority  tban  bare  suspi- 
cion. In  denouncing  llielr  conduct,  the  court 
said: 

"They  entered  the  home  of  defendant  hj 
command  of  no  court;  tboy  searched  hla  prem-  ■ 
ises  by  virtue  of  no  process.  Tbey  jnatlfy,  if 
at  tSt  under  sdministrativa  wfU,  and  mandate 
net  recognised  by  the  Constitution,  and  unau- 
thorized in  a  government  of  law.  That  'the  end 
justifiea  the  meana'  is  a  doctrine  which  has  not 
found  lodgment  in  the  archives  of  this  court. 
The  aearch  and  aelzure  detailed  In  this  record 
was  an  unauthorised  trespass  and  an  invasion 
ot  the  constitutional  rights  of  thla  defendant." 

It  is  true  tbe  search  there  Involved  was 
of  a  house,  but,  as  we  have  seen,  our  consti- 
tutional provision  Includes  baggage  (as  with- 
in the  term  "prasesslons"),  as  well  as  bouses. 

Tbe  Yonman  Case,  as  we  have  sem,  is  al- 
so reported  In  18  A^  L.  R.'  1308.  Just  In 
front  of  that  case,  as  rqiorted  in  the  volume 
referred  to,  are  a  number  of  others  from  oth- 
er states  dealliig  with  the  question  of  unlaw- 
ful seizure  and  search  as  contained  in  tbe 
Constitutions  of  those  respective  states,  and 
banning  on  page  1316,  at  tbe  aid  of  tbe 
Touman  opinion,  Is  an  extended  annotation 
which  Is  suf^lementary  to  anotiierone  fbund 
in  8  A.  I*.  By  1014,  whicb  ItseU  follows  a 


Digitized  by  Google 


1036 


236  SOliTHWESTBlBN  BDPOBTEB 


nnmber  of  otber  retorted  cases  npon  the  sub- 
ject In  tbose  umotations  and  cases  tne 
subject  Is  exhanstlTely  dlscossed  In  all  Its 
ptiases,  and  we  will  not  tax  the  reads  or 
loisthai  this  oplnlra  by  incorporating  ex- 
cerpts tbnefrom,  bat  conteot  ourselves  witb 
only  referring  thereto,  with  the  statement 
tliat  the  principles  hereinabove  announced 
are  thoroughly  sabstantfated  therein,  uitd  a 
reading  of  which  will  Induce  the  coDvictioD 
that  the  courts  of  the  various  states  where- 
in the  constltntional  provtsion  under  contiid- 
eratlon,  or  ft  ^ilar  one^  exists,  feel  it  to 
be  th^  duty  to  allow  no  mcroadunrait 
Hm«on,  and  to  say  of  those  otherwise  dis- 
posed what  was  said  by  the  EVencih  of  the 
Germans  at  the  battle  of  Y^mi,  "Tliey 
shall  not  pass,"  since  the  inreventUm  at  the 
advane^ent  of  the  Oermana  at  that  battle 
was  no  more  essential  to  tbb  pieserratkm  of 
the  liberttes  of  Fnuice,  in  oar  bumble  o^n- 
iftD,  than  is  the  preventlen  of  the  encroaeb- 
ment  upon  tbe  constttntkmal  proTirion  under 
eonslderatlai  eastatlal  to  the  continued  per- 
petuity ot  our  ocmsUtntlODal  liberty.  Ttie 
destructtve  consequences  mlcht  sooner  occur 
In  the  tme  case  than  In  the  other,  but  none 
the  less  cArtaln. 

[4]  It  therefbre  results  tbat  all  evidwce 
heard  upon  the  trial  of  anwllut  was  Incom- 
petent, and  the  court  should  have  Instruct- 
ed the  jury  to  find  him  not  STuUty.  Where- 
fore the  Judgment  is  rerosed,  with  direc- 
tions to  grant  the  motion  for  a  new  trial  and 
for  proceedings  consistent  herewith. 


CORNETT  V.  CLERE  et  si. 

(Court  of  Appeals  of  Kentoeky.  Jan.  81, 
1922.) 

f.  Frasdi,  ttatsts  of  ^106(3)— RseslMi  fM" 
pqrnsnts  oa  prloa  of  land  held  lasuflolaBt  to 
take  oasa  oat  of  statste. 

Bece^ts  given  by  vendw  for  paymoits  on 
the  purchase  price,  which  did  not  describe  tbe 
land,  are  insufficient  to  take  the  case  out  ot 
the  statute. 

2.  Fraods.  statate  of  «b»I  10(1)— MMnorandaai 
of  eootnwt  to  sell  fli»t  dsserlbt  iasd  safll- 
olaatly  to  dispsaso  wItb  aid  of  parol  avl- 
dsaos. 

To  comply  with  the  statnte  r^^arding  a  con* 
tract  for  sale  of  land,  the  memorandum  re- 
quired must  sufficiently  describe  tbe  land  to 
enable  tiie  chancellor,  without  the  aid  of  pand 
evidence,  to  decree  specific  performance. 

a.  Frauds,  ttatate  of  ^ISO(I)— lavalldlty  of 
verbal  ooetraot  to  sell  land  raised  by  general 
dsmumr  to  petition  for  speciflo  perform- 
alios. 

The  invalidity  of  a  verbal  contract  for  sale 
•f  land  under  the  statute  may  be  raised  by  gen- 


eral demurrer  to  a  petltlui  for  spedfie  per- 
formance tiiereof. 

4.  Fraads,  statots  of  «5ii03(5)— In  salt  Ur 
speoMo  perfonnasos,  aatwer  adaltUsg  parel 
oo  I  tract  with  rooelpta  Istafldeat  wrltiaf  to 

comply  with  the  stitnte. 
In  a  suit  for  specific  performance  of  a  con- 
tract to  sell  land,  an  answer,  admitting  a  parol 
contract,  togetlier  with  rec^pts  for  paymentj 
on  the  purchase  price,  which  did  not  describe 
the  land,  is  not  sufficient  writing  to  take  At 
verbal  contract  out  of  the  atatote. 

Appeal  from  CSrcult  Coturt,  Boyd  County. 

Suit  by  Theodosia  A.  Clare  and  others 
against  Howard  Comett,  and  another.  From 
a  decree  for  plalnUfts.  deC^dant  Comett  ap- 
peals. Reversed. 

Waug^  ft  Howerton,  ot  Ashland,  toe  appel- 
lant. 

jfdm  T,  JUsderUSXt  at  Ashland,  Cor  app^  - 
lees. 

SAMPSON,  J.  Appellant  Comett  by  ver- 
bal contract  sold  to  D.  M.  Clere,  now  de- 
ceased, a  lot  for  $10a  At  the  tUne  ot  the  sale 
Clere  paid  Cornett  $50  on  the  purchooe  ifflce, 
and  Cornett  gave  to  Clere  the  following  wrlt- 
t&i  receiptr 

**Bfardi  8,  1916. 
"Received  of  D.  M.  Clere,  fifty  (JtSO.OO)  dd- 
lara  and  noAOO  for  pi^ent  on  lot. 

•toward  Comett." 

On  February  26,  1917,  Clere  made  anoChw 
payment  of  €11.62,  for  whlidi  Comett  gave 
him  the  following  receipt : 

**Ashland,  Ey.,  February  26,  1S17. 
"Received  of  E.  G.  Clere,  eleven  dollan  and 
sixty-two  cents  on  lot.  H.  Coraetb." 

In  May,  1917,  Clere  paid  Comett  $10  more, 
but  received  no  written  receipt  to  ervidence 
the  payment.  In  October,  1018,  Clere  died 
Intestate,  leaving  a  wife  and  eight  infant 
children.  This  suit  waa  commenced  by  Thety- 
doaU '  A.  Clere,  the  widow,  for  hers^.  and 
as  next  ftlend  for  the  eight  Infant  diUdren 
against  Comett  and  George  Carroll,  to  whom 
Comett  had  c<mveyed  the  lot,  to  enforce  tbe 
contract  of  sale  of  the  lot  made  by  Comett 
to  Clere ;  for  ^tedflc  performance  of  the  coa- 
tract  according  to  its  terms,  SQd  praying  that 
Comett  and  Carroll  be  required  to  conv^  by 
graeral  warranty  deed  the  said  lot  to  the  wid- 
ow and  children  of  Qere,  according  to  their 
interest  therein,  or  on  their  failure  to  so  coo- 
rey,  the  court  direct  Its  master  commissioner 
to  make  said  cooreyance. 

The  answer  admits  the  sale  of  the  lot  by 
Cornett  to  Clere,  and  also  the  several  psij- 
menta  made  thereon,  but  It  avers  that  tbe 
agreement  was  verbal,  "and  no  writing  what- 
ever passed  between  them."  ifter  proof  wma 
taken  Comett  and  Carroll  filed  an  amended 
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•JaswOT,  Betting  up  tte  Rtatote  of  fimnds  and  petition  for  apeet 
perjuries  relyiBg  on  mbm  to  defeat  the  idain- 
tlffB  In  tbeir  action  for  qwdflc  performance 
aC  Uie  contrut. 

[1]  In  decreeing  speclflc  performance  of 
the  contract  of  sale  ot  the  lot  the  trial  court 
said: 


eiHirt  im  of  the  opinion  that  the  receipt 
for  the  porcbaee  money  paid  on  lot  in  qnes^ 
tlon  wltti  ansver  of  defendant  Cornett  are 
8u£Sclent  to  remore  cese  from  bar  of  statute  of 
franda.  ^e  receipts  alone  are,  of  coom, 
deariy  not  enlBdent  to  do  eo." 

It]  We  must  agree  with  the  learned  trial 
judge  that  the  recrtpts  alone  are  wholly  In- 
sufficient to  take  the  case  out  of  the  statute 
of  frauds,  which  requires  every  contract  re- 
specting the  sale  of  real  property  to  be  In 
writing,  signed  by  the  party  to  be  charged 
therewith,  w  by  his  authorized  agent.  A 
verbal  contract  for  the  sale  of  land  Is  not 
ftbsolntely  Told.  bat  the  statute  iworides  that 
no  action  shall  be  brought  thereon  unless  the 
contract,  or  some  monorandnm  or  note  there- 
«f  ,  be  In  writing,  signed  by  the  party  to  be 
Aarged.  Ttwre  are,  however^  cases  1b  which 
lite  rendee  in  possession  under  a  parol  cm- 
tract  may  r^y  upon  his  rerbal  agreement  in 
bAr  of  an  action  to  recover  the  land  until  the 
equities  are  adjusted.  Cornelllson  t.  ComelU- 
Boa,  1  Bush,  160.  The  memorandum  required 
by  the  statute  must  be  suffldent  to  enable  the 
chancellor,  without  the  aid  of  parol  eridaice, 
to  decree  q>ecific  perfonnaBi!&  In  25  B.  0. 
Xi^pt  6«0^  the  text  is: 

*7t  Is  well  settled  that  the  memorandam.  In 
case  of  a  contract  to  sell  land,  mnst  deserflbe 
the  land  sold.  If  an  faisnffiefent  descrlptiat.is 
giren  or  there  is  no  description,  oral  evidence 
la  not  admissible  in  aid  of  the  memorandami 
beeaose  tlie  court  will  never  recelTe  such  eri- 
dence  botb  to  describe  the  land,  and  thw  to 
app^  the  description.** 

This  Is  the  genera!  role,  and  is  sustained 
toy  the  decisions  of  courts  of  last  resort 
tbroui^ut  the  country.  Hanly  t.  Blachford, 
1  Dana,  1,  25  Am.  Dec  114;  Robots  t.  Ben- 
nett, 166  Ky.  688,  179  3.  W.  606.  L.  B.  A. 
lOldC,  1098;  HaU  T.  Cotton,  167  Ky.  464, 180 
a  W.  779,  Ll  R.  A.  19160, 1124. 

[S.41  It  appears,  howerer,  that  the  trial 
court  rests  his  decree  of  specific  perftmnance 
of  the  contract  largely,  if  not  entirely,  upon 
the  answer  of  the  d^endant  Cornett  It  is 
true  tbat  the  answer  admits  that  a  parol  con- 
tract concerning  the  lot  was  made  between 
the  parties,  but  it  further  avers  that  Cler^ 
the  vendee  under  the  panA  contract,  aban- 
doned the  conveyance  and  refused  to  pay  the 
balance  of  the  purchase  price.  The  amended 
petition  sets  up  and  rellea  upon  the  statute  of 
fnuds  and  perjuries.  It  is  wen  settled  In 
Alls  Jurisdiction,  where  the  plalntiflT  In  his 
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BOARD  OF  TRUSTEES  OF  DEMOSSVILLE 
25^2£°   COIttWR  SCHOOL  DIST.  ». 

cooSty      ^""^satioii  of  KEMTON 

(CMrt  or  Appeals  «f  Keatockr.  Jn.  ML 
19SSL) 

I.  SebMte      iakMl  MMs  «»l«7-~laj«M. 

la  te  aMMSMMt,  ten 

...  -  i»  >wr<  <f  UMlM 

vMbMt  Mr  te  IM  rwpMt 

OnJer  gw.  Act*  Uao.  e  SM  8C  tfce  Arty 
•f  uMMiDK  property  for  veM  mmimw  i. 
impoMd  <M  tax  coutiaiumnr.  tke  dMy  of 
IcTjiox  the  tax  OB  (be  fiaeal  eoart,  sod  tke 
dnty  <rf  ddlcctnic  ft  od  tbc  sberiff.  and  iojunc- 
tlTe  relief  will  not  be  grmnted  ■g^mar  tW  coun- 
ty boaird  of  edocatioo  to  rcatrain  ft  from  aa- 
•eaitec  proper^  or  Icryfnc  or  e^ccttna  taxes 
OcrcoB. 

2L  IqfHMttea  «s>l3-Ltaa  Miy  vaiaat  wo 
tet  or  ttnate^  talarteM  aat 

Am  IqJuieUon  wfll  not  Ue  agalnat  oM  nnleoa 
k«  fa  dadni  or  tkreaCcBlnc  aa  act  wUeii  vffl  b« 
fnjtttlow  to  tfco  oM  aceldac  b^maetSn  re* 
lief. 

3.  Maaduifls  «s>fO— Lies  oaly  wliea  tkora  to 
■••al  daty  whtek  effloar  or  baartf  to  MHaol- 
iBf  or  rafMltfl  to  porfani. 

An  officer  or  tbe  membera  of  a  board  ere* 
ated  for  gOTemmental  parposea  may  be  re- 
qnfred  bf  aandamw  to  perform  a  doty  iriueb 
la  cDjfrfned  on  Um  or  tbem  by  law,  bat  nich 
writ  cannot  be  InToked  nnlcaa  Uwra  Is  a  legal 
dnty  which  the  officer  or  board  b  neglectiiig  or 
refnsing  to  perform. 


7. 


UBT,  rdativo  to  the  eatabUahMit  and  (toge 
of  boodaifea  of  graded  conuaon  achotd  dis- 
tricta.  was  repealed  in  so  far  as  ft  related  to 
the  change  of  beandariea  by  aectton  dMMh.  en- 
acted in  U08L 


4.  lajneetioa  «»1M(2)— Maadaiaas  ^3S(I} 
-  Partlas  saaldai  rallaf  lattt  have  right 

tharato. 

It  is  Dtcessary  to  relief  that  the  par^  decir- 
lag  ft  must  hsTo  a  ri^t  to  baTe  the  doty  per* 
formed. 

5.  Sehooto  aid  aoM  dtotrteta  «a37(5)^g 
May,  I«I4>  oouaty  board  of  adueatioa  was  aot 
re^ilrad  to  aafca  tay  grdar  aa  to  aaaaxatloi 
of  torrltory  to  gradad  sehOoi  dtotrlet  !■  aa. 
•thar  Minfy, 

Under  Ky.  St.  tOO»,  |  446fl>.  which  gorcm- 
ed  the  annezatloB  of  torritMy  to  graded  school 
dfstriets  in  May.  where  territory  in  one 

county  was  annexed  to  a  district  in  another 
county,  the  board  of  education  of  the  county 
embracing  auch  territory  had  no  duty  to  make 
any  order  In  reference  to  the  annexation. 

6.  Statotat  «=»2SS— Statnte  as  to  ohaage  of 
koaadarlfls  haM  aot  la  foroefw  00  days  after 
adjoarnnaat  of  Looitlature. 

Aa  Ey.  St.  IMS,  I  4464.  enacted  In  1914. 
retotlTe  to  the  change  of  boundaries  of  graded 
acho<d  dfstricto  was  enacted  without  an  emer- 
gency clause,  it  did  not  go  into  effect  nntil  90 
days  after  adjournment  of  the  legi^ative  ses- 
sion OS  March  17,  1914,  and  was  not  in  force 
on  May  4,  1914. 


S.  triiili  aad  aelwal  dtotrlets  «»38  —  At- 
tsMptad  aasexotioa  af  tarritofy  to  tftofrtot 
■at  a  cMpliaaea  witk  atatoto  aravMaa  for 
naaasat  of  vatars. 

An  attempted  annexation  of  territory  to  a 
graded  common  achool  district  1^  petition  to 
the  comity  eoort,  presented  to  and  acted  ea 
by  county  >v«iintendent  of  schoola,  with  the 
written  eonaent  <rf  the  trustees  <rf  the  district, 
ponunt  to  Kir.  St.  1909.  |  44G4,  which  had 
then  been  repealed  by  aecdon  446tt,  was  not  s 
snbatantial  conmlianee  with  the  laat-mentioned 
section,  proridfaig  for  diangea  of  botmdaries  by 
the  trustees  of  the  district  with  Iht  written 
consent  of  a  aujoiity  ef  the  TOtera  witliin  the 
annexed  tnattaey.  aad  waa  «f  no  force  or  tf- 
feet. 

V.  Sabaato  aad  seheel  dtotrlets  «s»37(i>— Coa. 
aoat  af  vvtora  aad  order  of  aaanattea  m 
that  was  ra^alnd  aadar  atatato  ta  aaaax  tar. 

rttaiy. 

Under  Ky.  St.  1900,  |  4464b,  aU  that  was 
necessary  to  make  effective  an  annexation  of 
territory  to  a  graded  common  schofd  district 
was  the  written  consent  of  the  majority  of  the 
legal  voters  within  sudi  territory  and  an  ord» 
of  the  board  of  education  or  tmsteea  of  Oo 
district,  establishing  the  boundaries  so  aa  to  la- 
dude  sQcfa  territory,  and  fixing  a  date  when 
the  addition  should  becMue  eflectiTs^ 


It.  CMstRatloaal  taw  •s>fiO-Flxta|  af 
dtotrhd  fcaaadariaa  to  faglalatlva  fui 

The  fixing  of  the  bonndaries  of  aebo^  de- 
trlcto  Is  a  legidative  function. 

Ai^>eal  from  OrciAt  Court,  Kenton  Cbimty. 

Suit  by  Board  of  Trustees  of  the  Desnoas- 
rille  Graded  Common  School  District  and 
others  against  the  Board  of  Eklncatlon  of 
Kenton  County.  Judgment  dlBmissing  the 
petitions,  and  the  plaintiff  named  appealai 
Alfirmed. 

Morthcutt  &  Northcutt,  of  Oovlngton,  fior 
ai4>ellant 

h^dwaid  J.  Tracy,  of  GoTlngton,  for  ap- 
pellee; 

UT7BT,  C.  }.  On  May  4,  JSM,  GeocgA  IL 
Oetsel,  Benjamin  Daniel,  and  William  Bryan, 
who  were  legal  voters  and  property  owners 
of  the  commw  achool  dlatrict,  known  as  But- 
ler, In  Kenton  count^t  sought  by  a  proceed- 
ing to  have  the  territory  embraced  hy  Uieir 
fftrms,  upon  which  they  resided,  ^n^ttrM  to 
and  made  a  part  of  the  DemoserlUe  graded 
com m on  school  district,  which  is  oltaated  te 
Pendleton  county.  The  territory  attempted 
to  be  annexed  Ilea  adjacent  to  flie  $3Mm- 


^Per  otbw  ooms  ms  mme  t<^o  and  KET-NUHBBR  ta  sU  Kqr-Mnmborod  Dlgmu  and  InOnm 
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named  graded  oommon  sdHwl  district,  the 
boundary  of  which,  upon  that  idde,  is  the 
line  which  separates  Pendleton  and  Kenton 
counties.  In  March,  1921,  ttie  appellant, 
board  of  tmsteea  of  Danossrllle  graded  com- 
mon Bduwl  district  this  action  sought  a 
writ  of  mandamna  against  the  fq>ptflee, 
board  of  education  ot  Kenton  county,  to  com- 
pel It  to  enter  upon  its  records  an  order  as 
of  May  4,  1914,  defining  the  limits  of  the 
Butler  common  mAocA  district,  leavtng^  out 
of  the.  description  the  territtvy  which  was 
attempted  to  be  Incorporated  into  tba  De- 
moBavllle  graded  c<munon  Bcbod  dlatrlet  and 
•lao  to  iMTMbit  tin  ajipellee  from  aneaahis 
the  property  and  persons  witUn  the  alleged 
annexed  territory  for  taxation  tor  achool 
purposes  within  Kenton  county,  and  from 
collecting  «nch  taxes,  as  well  as  from  enn< 
meratlng  tba  children  wlOiln  tite  webool  age 
wUbin  sndk  terribKy.  O.  B,  Oets^  Herbert 
Seliroder,  and  C  H.  WllUams,  who  ater  that 
tber  are  reddents  ot  and  taxpayers  within 
tile  allied  amend  t«rltory,  became  platai- 
tllts  la  the  action,  and  aonglit  the  same  relief 
as  that  ^yed  by  the  Z>emos>7ille  graded 
oommon  school  dlatrict.  A  general  denmirer 
euBtalned  to  ttie  petttlone  aa  ametfded, 
and  the  petltlau  diamlesed.'  Fnsn  ttu  }adg- 
ment  the  Demossrille  graded  common  axiunA 
district  alime  has  aM>eiUed. 

{1, 2]  Tbe  greater  vtat  oC  the  relief  aought 
is  pnrely  InjuaetlTe.  and  caanot  be  granted, 
for  fbe  reason  ttiat  flie  «ppeUee»  board  of 
edocatUm,  doea  not  assess  the  pnqterty  with- 
in Us  county  for  taxation,  and  neither  levies 
n»  oollecds  taxes  for  the  purposes  ttC  the 
sdtioola.  An  Injunction  will  not  lie  against 
one  union  be  is  during  w  threatening  an  act 
whkA  win  be  Injurious  to  the  one  seeking  tUS 
Injuhctlve  relief.  Section  8  of  chapter  36, 
Session  Acts  of  1920.  makes  It  the  dn^  of 
the  tax  commissioner  to  assess  the  property 
within  the  county  subject  to  taxation  for 
school  purposes,  and  for  that  inurpose,  and 
the  dnt?  ojE  leryittg  the  tax  Is  Imposed  upon 
the  fiscal  court,  wbldi  Is  authorised  to  levy 
audi  taxes  upon  the  pn^oty  and  polls  of  tlw 
comity,  eXdnslTB  of  ttie  iwoperty  and  pidla 
within  Qie  territory  of  graded  commm  sdKMd 
districts,  and  upon  the  sheriff  Is  Imposed  the 
duty  of  coneetlng  the  taxes  levied  1^  tlie 
llscal  eobrt  The  board  of  education  ot  ttw 
county  submits  a  budgdt  to  the  fiscal  court, 
statlDg  the  sums  necessary  to  be  raised  by 
local  taxatUm,  and  has  aotUng  to  do  with) 
the  aeiesBlng,  levybig,  dr  collecting  tiie  taxesi 
Section  8,  c.  86,  supra.  Uti  ennmeratlea  of 
tike  dilldreB  la  the  county  wltiiln.  the  school 
age  la  a  duty  required  of  the  snbdlstri^  tnis> 
tees  under  the  superrtBton  of  -tha  ooonty 
superintsDdettt  Srictlott  14*  c  86,  Seftdon 
Acts  1920. 

iit  41  An  officer,  or  the  members  of  a  board 
created  fbr  governmental  purposes,  may  be 
required  by  writ  of  mandamus  to  perform  a 
duty  whldi  is  enjoined  upon  him  or  them 
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by  law,  but  such  a  writ  cannot  be  invoked 
unless  there  is  a  legal  duty  which  the  officer 
or  board  Is  neglecting  or  refaslng  to  perform. 
Lowe  V.  Phelps,  14  BuSh.  642;  Lonlsvllle 
Home  l^dephone  Oo.  v.  Lonlsvllle,  180  Ky. 
611,  113  S.  W.  866.  It  Is  also  necessary  to 
relief,  by  a  writ  of  mandamus,  that  the  per- 
son desiring  it  most  have  a  right  to  have  It 
performed,  and  the  same  rule  amiHles  to  In- 
junctive relief. 

ft}  The  statute  regulatittg  the  ivocedura 
necessary  aad  required,  when  an  addition 
was  made  to  a  graded  common  8d&o<d  .dis- 
trict whldi  is  situated  in  sue  ooanty,  by  the 
addition  to  it  (tf  tesritory  In  an  adJolnluM 
county,  at  the  time  tiie  alleged  ann«xati<m,- 
In  the  tantaat  ease,  was.  made  or  attonpted 
to  be  madsh  did  aot  nuke  It  the  duty  of  tbe 
beard -oC  edaeatbm  ia  the  latter  oonnty  to 
make  ai^  order  tak  rofsrance  to  It.  In  faflb 
the  half-baked  legislation  which  regulated 
such  proceedlav  at  that  time  did  not  re* 
qnire  any  notice  of  sodi  pcopoeed  annexS' 
den  to  be  given  to  any  of  the  authorities  of 
KeatOB,  county,  or  impose  any  duty  upim 
them  after  annexation  was  consummated* 
and  tbe  duty  of  retraining  from  taxing  the 
property  and  persona  within  the  annexation 
for  county  school  purposes  and  the  enumera- 
tim  of  the  iMtdren  has  to  be  instiled. .  Tnm- 
tees  of  SlaughterrtUe  Graded  School  v. 
Bnxdcs,  168  Ey.  m  178  a  W.  806. 

(a]  The  annexation  in  tbe  Instant  case  was 
not  attempted  under  the  provisions  of  sec- 
tlcm  4464,  Ky.  Stata,  aa  now  constituted,  as 
averred  bi  the  petition  and  InslMd  1^  tbe 
appellant,  becsuse  that  ssction  ss  now  pro* 
vlding  did  not  become  a  law  until  after.  May 
4,  1914,  when  It  Is  alleged  that  the  anima- 
tion was  attempted.  Uhat  aectlon,  aa  .now 
eoBstttafeed,  was  oiaetad  at  tha  leglslattve 
session  of  11104,  and  was  macted  wltiiout.an 
emergency  clause,  and  t<a  such  reason  did 
not  go  Into  effect  until  90  days  after  the  ad- 
Joumment  of  that  tegl^Uve  session,  and  the> 
adjoununant  ot  It  occurred  on  the  17th  day 
of  March,  1M4,  and  hence  the  act  c<mld  not 
kSTs  been  in  '^ect  m  May  4*  1914. 

[7]  It  seeais  from  the  procedure  that  the 
annexation  was  attempted  under .  section 
4484,  Ky.  Stats,  of  1909,  and  socfa  section 
did  not  have  application  when  an  increhee 
In  the  Umlts  oC  a  graded  achool-  district 
which  was  already  established  was  attempt- 
ed. That  section  oontalned  the  provlalotas 
aa  ammdPd  toy  act  of  May  96^  1887,  but  tha 
manner  of  adding  territory  to  a  graded  oom- 
mon school  district  aloeady  estabHshed  was 
changed  from  the  manner  prescribed  bysec- 
tion  440i,  as  amended  by  act  of  May  S6, 1807, 
by^aa  act  of  the  Legbtatare  which  beeaaie  a 
law  lu' March,  19D6;'aiid  vras  designated  as 
section  4464b,  Ky.  Stata.  1009.  It  was  hel4 
In  Hopkins  Oounty  v.  Olvetts.  147  Ky.  837, 
146  S.  W.  16,  that  section  4464N  as  to  the 
manner  of  adding  additional  territiwy  to  a 
graded  conmion  sdiool  district,  repealed  the 
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provlslonB  In  regard  to  that  subject  as  pre- 
scribe io  section  4401,  Ky.  Stats.,  1909,  and 
It  was  lield  In  Tnurteea  of  Slaughterville 
QnAeA  Common  School  t.  Brooks,  sopra, 
that  section  44645  repealed  all  confllctln0 
provisions  of  section  4464a,  Section  4464b. 
Ky.  Stata.  1909,  was  the  statute  which  con- 
trolled the  manner  of  adding  additional  ter- 
ritory to  a  graded  cotnmoD  sdiool  district 
being  the  law  In  force  upon  that  subject  on 
the  4th  day  of  May,  1914. 

[8, 1]  It  apprars  that  the  attempted  annex- 
ation In  this  case  was  made  under  the  terms 
of  section  4464,  Ky.  Stats.,  as  amended 
act  of  May  26,  1897,  wfal^  at  that  time  had 
been  rq>ealed  by  section  4404b.  Section 
4464b,  Ky.  Stats.,  was  also  repealed  by  the 
set  of  1914,  which  amendment  changed  sec- 
tion 4464  Into  Its  present  form,  but  at  the 
time  of  the  attempted  annexation  the  statute 
of  1014  had  not  gone  Into  effect,  and  the 
validity  of  the  annexation  must  be  tested  by; 
the  provisions  of  4404b,  supra.  ISie  latter 
statute,  which  was  an  act  of  1006,  provided 
that  the  board  of  education  of  the  county,  or 
tlie  trustees  of  a  graded  common  school  dis- 
trict, might  enlarge  tiie  territory  of  such  a 
district  by  extending  Its  limits  so  as  to  In- 
dode  such  desired  territory,  wltii  the  writ- 
ten consent  of  a  majority  of  the  legal  voters 
within  the  territory  proposed  to  be  annexed. 
Under  this  statute  all  that  was  necessary  to 
mabe  effective  the  annexation  of  territory 
was  the  written  consent  of  a  majority  of  the 
1^1  vot^  within  It,  and  an  order  of  the 
board  of  Education  or  of  the  trustees  of  the 
district  establishing  the  boundaries  of  the 
district,  so  as  to  include  the  territory  an- 
nexed, and  fixing  a  date  when  the  addition 
should  become  eCtective,  and  if  the  annexed 
territory  was  in  a  county  other  than  where 
the  graded  common  sdiool  district  was  locat- 
edt  no  notice  of  the  proceedings  was  neeea- 
sary  to  the  authorities  of  the  county  wherein 
the  annexed  territory  was  located,  nor  was 
there  any  action  upon  their  part  Enravlded 
ftw.  Trustees  of  Slaught^vUIe  Graded 
Oommon  School  District  v.  Brooks,  supra. 
UntU  the  date  fixed  for  the  annexation  fo 
take  effect,  Oie  government  of  the  schools 
eff^ted  therdt>y  remained  unchanged.  The 
CQchiblts  on  file,  which  show  the  procedure 
taken  to  make  the  annexation,  show  tiiat  it 
was  attempted,  according  to  the  provisions 
of  section  4404,  Ey.  Stats^  as  it  existed  be- 
fore its  alteration  by  the  amendment  of  1914, 
and  whldi  had  tiien  been  r^ealed  by  the 
provisions  of  section  4464b,  supra,  do  not 
make  a  substantial  oomplianfie  with  the  pro- 
▼lalons  of  the  latter  statote  whidi  was  then 
in  force  upon  the  subject.  The  written  con- 
sent of  m  maj<nlty  of  tb»  legal  Totws  In  the 


territory  proposed  to  be  annaced,  relied  iqn 
on,  is  a  petition  by  them  to  the  Pcndletoq 
county  court  to  annex  them  to  the  a[^llan1| 
district.  That  court;  of  course,  had  no  juris* 
diction  on  the  subject,  and,  so  far  as  tbd 
record  shows,  never  assumed  Jurisdiction. 

[1 1]  The  fixing  of  tiie  boundaries  of  Bcho(d 
districts  Is  a  legislative  function,  and  in  this 
Instance  the  Legislature  of  the  state  had 
delegated  the  power  to  make  the  annexation 
to  the  trustees  of  die  graded  conuoon  sdHWl 
district,  or  to  the  board  of  education,  when 
a  majority  of  the  Legal  voters  In  the  territnry 
should  request  it.  The  petition  to  the  ooun- 
ty  court  was  presented  to  the  county  super- 
intendent of  echoolB,  who  had  no  authority 
to  make  the  annexation,  but  who  seems  to 
have  been  the  only  authority  who  attempted 
to  exercise  the  legislative  power  to  make  tho 
annexation,  and  this  it  is  avrared  thas  he 
did  on  the  4th  day  of  May,  1014.  A  paper 
signed  by  the  trustees  of  appellant  on  April 
27,  1914,  was  also  presented  to  the  superin- 
tendent, by  which  th^  consented  Uiat  the 
Pendleton  -county  court  ml^t  make  the  an- 
nexation according  to  tiie  provisions  of  sec- 
tion 4404,  Ky.  Stats.,  which,  as  before  stated, 
so  far  as  its  provisions  related  to  ei^nrgins 
a  graded  common  school  district,  had  al- 
ready beoi  nepealed.  It  Is  dear  that  the 
trustees  of  appellant  did  not  exercise  the 
legislative  power  granted  It  to  make  the  an- 
nexation, but  merely  declared  their  consent 
that  another  authority  m^t  tiio  so,  which, 
as  we  have  seen,  had  not  Jorisdictiott  and 
never  attempted  to  exercise  the  power.  If 
this  paper  had  been  only  an  Irregnlar  at- 
tempt to  exsniae  the  power  of  annexation, 
but  had  shown  that  the  board  of  trustees  of 
appellant  had  substantially  done  so.  it  wouldi 
have  been  effective  for  the  purpose,  but  It 
cannot  be  held  to  have  had  that  effect,  when 
the  trustees  expressly  failed  to  exercise  the 
power.  The  county  board  of  education  took 
no  cognizance  of  the  proceeding  In  any  way. 
Hence,  while  the  petition  of  the  legal  voters, 
in  the  territory  desired  to  be  annexed,  to 
the  county  court,  might  be  held  to  give  their 
assent  to  the  annexation,  n^tha  the  trus- 
tees of  appellant  nor  the  county  board  df 
education  ever  exercised,  or  attempted  to  ex- 
erdae,  the  power  of  annexation  whldi  bad 
been  delated  to  either  of  them  by  the  legis- 
lature, by  making  an  order  to  that  effect  and 
fixing  a  date  when  the  addition  should  be- 
come ^ecUve,  and  it  follows  as  a  natural 
sequence  that  the  annexation  was  never  la 
fact  made,  and  hence  the  appellant  la  with- 
out legal  right  to  maintain  an  adioat  aa 
though  it  had  been  made. 

'Ete  judgment  Is  thmBan  afflimed. 
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JOHNSON  at  al.  v.  ELKHORN  OAS  OOAL 
MINING  CO. 

(Goart  of  Appeals  of  Kentocky.   Jan.  81, 

1922.) 

f.  Oaada  «B»t43— Uaiar  raatrvatloa  of  tnat 
arwad  g ravayard  for  •  raaldanoe  ft  oeald  Mt 
ba  inad  for  othor  tbaa  onvayari  u4  roal- 
donea  pnrpesaa. 

Under  a  contract  of  rale  and  a  deed  i«* 
serving  a  described  tract  "around  a  graTeyard 
for  a  residence,"  the  reserved  tract  conld  be 
used  onlr  for  graTeyard  and  residence  pnr- 
poaea. 

Z.  Rtfornatlon  of  laatninoato  «s>45<2)— Evl- 
dsnce  of  fraad  or  nistaka  naat  bo  olaar  aad 

eoBvlnelnO' 

To  reform  an  executed  contract  on  the 
ground  of.  fraud  or  mietake,  tbe  eTideuce  must 
be  clear  and  coDvincing,  or  snch  as  to  eBtablieb 
tbe  frand'  or  mlsteko  beyond  reaaonaUe  con- 
tronraja 

3.  Raforiaalloa  of  laatraanata  «s>45(7)— Evl- 
-  doaoo  of  fraad  aad  aiMaka  bold  aot  aafl- 
oleatly  altar  aad  ooavlnolag. 

Evidence*  In  a  anit  in  which  it  vaa  aooght 

to  reform  a'  deed  reserving  "the  following  de- 
scribed ttact  around  a  graveyard  for  a  res- 
idence," held  not  eufficiently  clear  and  convinc- 
ing tbiat  the  provision  limiting  tbe  use  ol  tbe 
excepted  tract  was  inaattod  by  fraud  and  mia- 
tako. 

Appeal  fmn  Clrcnlt  CJourt,  VlajA  County. 

Action  by  Uie  Blkbom  Oa»  Goal  liiiiiiig 
Company  against  Daniel  B.  Jidmacai  and 
others. '  From  a  Judgment  for  plaintiff,  de- 
fondanta  appeaL  Affirmed. 

A.  J.  May,  of  Preatmisbarg,  for  appellfmta. 

B.  K  Combs  «nd  Smith  &  Combe,-  all  of 
FraatoaslHiiK  -for  ^ipellee;. 

OLAT,  J;  Daniel  B.  Johnson  owned  a 
farm  On  Lett  Beaver  creek  in  Sloyd  connty. 
In  the  year  19M  he  sold  tbe  coal  and  other 
mlnerala  to  the  Northern  Goal  ft  Coke  Com- 
pany. On  Febmary  28, 1(08,  be  sold  the  snr- 
faoe  to  the  Beawr  Creek  Fuel  Gonquny  for 
lU^OOO.  and  he  and  hie  wife  execated  a  writ* 
ten  contract,  by  whldi  they  bound  themsdves 
later  on  to  execute  a  deed  coiTeylng  the 
property  to  the  purchaser.  The  contract  con- 
tained the  following  prorlfllon: 

"Grantor  reaerres  about  ou  acta  around 
graveyard  for  a  residenea." 

On  May  16,  1913,  Johnson  and  wife  com- 
piled with  the  wrlttai  contract  by  executing 
a  deed  which  described  tbe  entire  farm  and 
then  contained  tbe  following  prorlslfm: 

:  *TboBa  h  exdndod  Ima  the  above  described 
boandaiy  the  following  deserlbad  tnat  aioBud 
«.  graveyard  for  a  residence,** 
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Then  fcdlowB  an  accurate  description  cdC 
the  proptfty  reserved.  0316  Blkdum  Oas 
Coal  Mlnbig  Con^uiy  leased  the  minerals  in 
this  and  other  lands,  and  then  pnr  chased  the 
surface  tract  from  tbe  Beaver  Creek  Fuel 
Company  tor  the  pnrpoee  of  condnetfng  a 
coal^Dlning  jdant  and  laying  out  a  mfntwy 
town.  Johnson  was  living  on  tbe  except- 
ed  land  at  the  time  the  contract  and  deed 
were  executed,  an4  was  conducting  a  grocery 
about  100  yards  distant  from  the  lot  He 
continued  to  live  on  the  itoce  In  the  old  reei- 
dence  for  three  or  tour  years,  snd  then  va- 
cated the  promisee  and  moved  to  Pike  coun- 
ty. Before  leaving  the  premises  be  and  Us 
lessee,  B«itl^  ft  Johnson  MwiantllB  Oomr 
pany,  erected  a  storetaonee  and  two  or  three 
dwelling  bouses  oo  the  lot  excepted.  Tbey 
Oftwwards  S(dd  the  store  and  lot  to  the 
Ben  tley  ft  J ohnson  Mercantile  Company. 
This  suit  was  broogjit  by  the  Blkhom  Oas 
Coal  Mining  Company  to  enj^cdn  J<Anson  and 
wife  and  Beatley  ft  Johnson  Mercantile  Com- 
pany from  using  the  excepted  lot  for  any  pur- 
pose other  than  a  residence  or  graveyafd. 
The  defendants  pleaded  that  the  provision  of 
the  deed  limiting  the  use  ot  the  exceed  lot 
for  realdence  purposes  only  was  Inserted  by 
fraud  and  mistake.  Plaintiff  denied  fraud 
or  mistake,  andTnrtber  plraded  that  It  was 
an  luioeent  pnn^ser  for  value.  On  final 
hearing  the  reli^  prayed  for  was  grantedt 
and  the  defendants  appeal. 

It  appears  that  the  purchaser  was  r^ir^ 
sMited  bf  W.  F.  Bite  and  D.  B.  Gibson. 
Johnson'a  son  was  burled  en  the  land.  BoQi 
Qihson  and  Hlto  testified  that  tlie  lot  was  ex- 
cqvted  1^  tbe  defendants  particalariy  on  ac- 
count of  tiie  grave.  Ttuiy  told  Johnson  Qiat, 
If  he  was  eze^itting  tbe  lot  with  tbe  inten- 
tion of  encting  a  stim  building  upon  It,  they 
did  not  want  the  land.  In  reply  JobnsMi 
stated  In  his  wife's  presence  that  she  might 
become  dlsaatlafled  and  desire  to  return,  and 
would  want  some  place  on  which  to  build  a 
residence.  Hite  thrai  told  him  that  he  would 
agree  to  a  realdence,  but  that  Johnson  could 
not  build  a  storehouse  on  the  lot  There- 
upon the  provision  limiting  tbe  use  of  tbe 
exception  to  a  residence  was  written  In  tbe 
contract  Gibson,  who  wrote  the  contract 
read  it  aloud  to  Johnson  and  wife,  and  then 
they  read  It  and  signed  It  Before  the  agree- 
ment was  executed,  tbe  parties  stepped  oCC 
tbe  lot  Later,  the  lot  was  surveyed,  and  the 
description  thus  obtained  was  Inserted  in 
the  deed.  The  deed  was  acknowledged  In  the 
presence  of  James  Salisbury,  a  notary  pub- 
lic. It  was  prepared  from  the  written  coa- 
tract  Salisbury  took  the  deed  and  went  to 
Johnson's  residence^  He  read  the  entire 
deed  to  the  Johnsons.  Johnson  directed  blis 
attaitiott  to  the  exclusion,  and  was  more  paj:- 
tlcular  about  reading  the  exclusion  than  any- 
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thins  It  further  appears  that  Johnson 

vu  a  man  of  prominence  in  hia  community, 
had  accumulated  considerable  property,  had 
been  justice  oC  the  iveace,  depaty  cleric  of  the 
county  court,  and  postmaster.  Warfleld  John* 
■on  deposed  that,  shortly  aftw  Daniel  B. 
JcduuKm  aold  the  iffoperty,  he  annoadisd 
Daniel  with  reference  to  renting  a  store  od 
the  lot,  and  Uiat  Daniel  stated  to  htm  that 
he  had  "aorter  promlaed".tlie  coal  company 
not  to  do  that 

On  file  othor  hand,  Daniel  B.  Johnson 
says  that  the  trade  was  made  by  hU  wife. 
The  understanding  between  them  and  Messrs. 
mte  and  Gibson  was  that  he  retained  the  ex- 
cepted lot  for  any  purpose  fliat  be  wanted  to 
use  It  tot.  He  was  then  In  tibe  morcantUe 
business,  and  when  Mr.  Hlte  inquired,  "What 
la  your  Idea  for  keeping  so  much  land  here?' 
be  told  Mr.  Hlte  that  he  could  not  make  out 
on  less  tC  be  sold  goods  there.  He  t«^d  them 
at  the  time  that.  If  he  sold  the  rest  of  his 
land,  be  had  no  land  to  farm,  and  he  was  go- 
ing into  the  goods  business.  At  that  time  Mr. 
Hl^  said  that,  tf  the  company  could  not  fetch 
goods  there  and  sell  them  cheaper  than  any- 
body else,  "let  them  go  to  hell  for  it"  Wit- 
ness denied  that  Hlte  had  said  anything 
about  not  taking  the  land  If  he  was  going  to 
conduct  a  store  on  It  or  that  be  said  any- 
thing about  bis  wife  wanting  a  place  t6  live 
on  in  case  she  desired  to  return.  When  Sal- 
isbury came  with  the  deed,  Salisbury  stated 
that  Mr.  Hlte  had  told  him  to  take  the  ac- 
knowledgm^  to  the  deed  and  to  have  It 
fixed  so  that  It  would  satisfy  witness.  Wit- 
ness* onderstandlng  of  the  deed  was  that  it 
■STe  Urn  tbe  rigjit  to  use  the  land  for  mei> 
cantlle  punnoes.  Hla  wife  could  not  read  m 
write.  Witness  admitted  on  cross-examlna- 
tton  that  the  oontract  was  read  to  Um  at  ttie 
time  it  was  execated,  and  was  lead  comet* 
ly.  Witness  fmHiflr  stated  ttaat  he  either 
read  or  heard  Uie  deed  read,  but  did  not 
guess  that  he  understood  the  legal  part  of  it 
He  had  sold  the  Bto<ft  of  goods  In  his  old 
store,  but  had  not  taken  them  out  at  the  time 
that  he  and  Mr.  Bentley  went  into  the  goods 
business.  He  further  said  that  he  disposed 
of  the  old  stodc  In  order  to  start  a  new  store: 
Sarah  Johnson,  the  wife  of  Daniel  R.  John- 
son, deposed  as  follows:  "Whea  Mr.  Hlte  and 
Mr.  Gibson  came  to  the  house,  she  walked 
up  part  of  the  way  to  the  excepted  lot  She 
knew  that  Mr.  Kite  understood  that  they 
were  to  ke^  the  lot  for  any  purpose  that 
they  wanted,  and  Mr.  Qibson  ought  to  hare 
known  It  When  Mr.  Salisbury  came  to  take 
Bielr  acknowledgment  to  tbe  deed,  she  said, 
""Make  It  so  that  it  wiU  make  us  safe."  sne 
was  Hard  of  hearing,  and  did  not  understand 
;frer7thlng  be  said.  She  Just  let  Daiild  B. 
aud  him  fix  It  up;  told  Daniel  B.  to  fix  It  so 
Uuit  there  would  not  be  any  trouble  about  it 
If  she  bad  jknoim  tbat.U  did  not  oosiban  tbe 


reservation  gtvlng  tliem  the  rlgbt  to  nae  tfie 
lot  tor  any  purpose  Utey  miDted  to  use  It  for, 
she  would  not  have  signed  It 

[1]  We  bave  ruled  In  a  number  of  cases 
that  where  a  deed  conveyliME  land  reserres, 
excepts,  or  excludes  a  portion  thereof  for  a 
particular  purpose,  the  grantor  cannot  use 
the  land  for  any  otber  purpoae.  Brown  t. 
Anderson,  88  Ky.  «7T,  U.S.  W.  607,  U  Ky. 
Law  Bep.  107 ;  Damron  v.  Justice,  163  Ky. 
101, 172  S.  W.  120;  Johnson  r.  sakhoni  Gas 
Goal  Mining  Co.,  176  Ky.  976, 197  S.  W.  400. 
In  the  case  ot  Brown  v.  Anderson,  supra,  the 
deed  contained  On  clause,  "excepting  and  re- 
serving one-half  acre  itf  land  of  said  tract, 
being  the  tAd  family  graveyard  of  One  gran- 
tor, together  vltti  the  right  of  way  to  said 
graveyard."  It  was  held  that  the  tract  ex- 
cepted could  be  used  for  no  other  purpose 
than  a  grareyard,  and  only  for  the  interment 
uf  the  grantor's  family.  In  the  case  of  J<riin- 
son  V.  Elkhwn  Gas  Coal  Mining  Co.,  sniira, 
the  contract  contained  tbe  following: 

"There  Is  a  reserve  of  tme-fourth  of  sn  sers 
sqoare  around  a  graveyard  on  the  misjflfc** 

Id  csrrying  out  the  contract  tbe  vendors 
executed  a  deed  containing  die  following 

provision: 

*Trhere  is  ezcladed  from  the  above  described 
tract  ae  follftwlnc  described  bonsdsry  eronnd 
a  grave.** 

It  was  held  that  Ae  grantor  could  not  use 
the  lot  'or  any  other  purpose  than  a  grave- 
yard. In  the  case  at  bar,  the  contract  and 
deed  are  similar  to  those  In  tbe  la^st-men- 
tloned  case,  in  that  tbe  word  "reserves'*  Is 
used  in  the  Mmtract  while  the  word  "exidod- 
ed"  is  used  in  the  deed.  However,  each 
clause  is  more  expUdt  as  to  the  purpose  of 
the  reservation  or  exclusion.  In  that  it  adds 
the  words  "for  residence  purpose^."  We 
therefore  conclude  tl^at  the  tract  reserved 
may  be  used  only  for  graveyard  and  resi- 
dence purposes. 

[2,3]  But  it  Is  insisted  that  the  deed 
should  be  reformed  on  the  ground  of  fraud 
or  mistake.  To  reform  an  executed  contract 
on  the  ground  of  fraud  or  mistake,  the  evi- 
dence must  be  cIbat  and  convincing  or  sucli 
as  to  establlab  the  fr^ud  or  mistake  beyond 
reasonable  cootroveray.  Atba  v.  Webster, 
181  Ky.  681,  205  S.  W.  oaS;  Johnson  v.  Gad- 
berry,  174  Ky.  62,  191  S.  W.  886.  It  was 
not  shown  that  either  Gibson  or  Hlte.  who 
were  present  when  the  contract  was  execut- 
ed, made  any  false  statement  as  to  Qie  pro- 
visions of  the  contract,  or  did  or  said  any- 
thing to  prevent  the  Johnsons  fr«n  reading 
it  or  otherwise  learning  its  contents.  On 
the  contrary,  it  Is  admitted  that  tbe  contract 
was  read  to'tlte  Jolws<^  as  wrlttan,  and 
then  siifned  by  them.  Nor  was  tbere'any  evi- 
dence that  Sallsbmy.  the 'notary  pntriic  who 
took, tbe  ftdoiowlAdgqieid  to  the  dm4i  did  w 
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saM  BnyOilns  calcidaCMl  to  dscetve  the  Svlbn- 
soBs.  He  umnty  ipr^Mired  tlte  dtted  In  ao- 
cordukoe  wltb  the  eontraot,  and  ttien  Tead 
tbe  d«ed  to  tbtt  JohtucMM.  JcOumob  oaUed  at- 
tention to  tbe  ezduslou,  and  was  more  pai^ 
llcalar  abotit  reading  tbe  exclaMon  than  any 
thing  else.  When  we  reflect  tbat  the  state- 
nientB  of  JofanMn  and  vtfe  are  conteadlct- 
•d  by  Hite  and  Olbson;  that  JAbnamt,  though 
an  aUe  and  experienced  tnisiness  man,  algned 
the  C(»itract  after  being  acqoalnted  with  all 
StB  terms;  tbat  abont  ttiree  months  later  he 
aUpmd  On  deed  wiautnt  makluflr  an;  claim 
tbat  «ffiwr  43ie  orlgbial  contract  or  the  deed 
Itadf  dM  not  re^eeent  ttie  true  agreonent— 
m  are  Indlned  txf  agree  with  the  <Aiance11or 
tbat  the  evldttce  la  not  soffldently  clear  and 
convincing  to  antborlse  a  reformation  of  the 
deed  on  the  gronnd  of  fraud  or  mlataka 
Jndgmmt  sfBrmed, 


PRATHER  Mt  a|.  V.  PRATHER. 

(Conrt  of  Appeals  of  Kentockr.   Jan.  31; 

1922.) 

1.  Bastard*  «3»I3— Rtoegattlop  of  ohlW  alt- 
ar aarrlags  applies  ,  to  siarriagt  aadar  «•- 

dootloa  statute. 
Under  Ky.  St.  (  1398,  provi^ng,  "If  a  man 
having  had  a  child  a  woman  «hall  afterwards 
many  her.  sndi  child  or  Kb  descendants,  If 
recognized  bj  hfan  before  or  after  marriage, 
afaall  be  deemed  legitimate,*'  appUea  to  a  mar- 
riage coQtcmplsted  by  tbe  sedoctloD  statute 
<Kr.  St.  1 12M). 

2.  Bastarite  «ss»6— Evldaae*  to  saatafa  tadlia 
tbat  dooaaasd  begot  cWM  aad  raoogalzsil  It 
M  hia  attar  aiarrfaae  ta  tbb  aielNr.  ■ 

Ja  an  actton  to  detenUne  tbe  heir  to  an 
■state,  claimed  by  deeeuedta  father  and  moth- 
er and  a  child  begotten  bj  defeased  and  recv 
ogi^sed  as  bis  child  after  marriage  to  .the  child'a 
motber,  evidence  held  sufficient  to  sustain  find- 
ing that  tbe  child  was  begotten  and  so  recog- 
nised by  decedent. 

Appeal  from  Clrcnlt  Court,  Washington 
Connty. 

In  On^  mattar  of  the  jwtate  of  George 
Pnthw,  deceased..  Action  by  Georj^a  Ktb- 
•rt  Piatber,  by*  agalnat  I.  P.  Pratber, 
administrator,  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

W.  C.  UoCbord.  of  Springfield,  J.  H.  Me- 
catord,  of  lionlsville,  and  Maraball  Duncan, 
of  Springfield,  f  ot  app^ants. 

Victor  Kelley,  of  Bards  town,  and  John 
PoUn,  of  ^rlngfleld,  for  ai^ellee, 

GLAT,  J.  [1,  2]  Qewge  Prather,  a  real- 
dent  irf  Vadilngun  ooonty,  died  Inteatato  on 
Xanoary      1019.  His  brotHer,  I.  P.  Prather, 


qnalifled  as  bli  aldmlnlstyatDr,  and  brongfit 
■ult  to  settle  bis  estate.  During  tbe  progress 
of  the  action  an  Issae  was  made  as  to  who 
were  the  heirs  of  the  decedent,  bis  father 
and  mothor,  Thomas  W.  Pratber  and  Eliza 
Ann  Pratber,  or  Georgia  Etbot  Pratber,  an 
in&nt,  who.  It  is  <dalmed,  was  begotten  and 
reavntzed  by  the  decedent  as  bis  child  after 
bla  marriage  to  the  child's  motbw,  Letitta 
Hannn.  Judgment  wslb  rendered  In  favor  of 
the  Inftnt,  and  the  administrator  and  tbe 
father  and  moUier  of  the  decedent  appeal. 

Tbe  imdlq;iuted  tecte  are  as  foUows:  Dece* 
dent  bad  been  going  to  see  Letttla  Hardin  for 
a  number  of  years,  and  was  practically  tbe 
only  man  who  paid  her  any  attention.  On 
March  22,  ltl4,  Letltift  Hardin,  then  un- 
married, gave  blrtb  to  tbe  infant,  Georgia 
Btbert  Pratber.  On  tbe  following  day 
Thomas  Hardtat,  Letltla's  ftttber,  caused  a 
warrant  to  be  isaned,  chaining  ttie  deoedMt 
with  the  offense  of  seduction  under  the  prom- 
Ise  of  marriage,  *S%e  decedent  wu  arreeted 
under  tbe  warrant,  and  gave  bmd  in  tbe 
turn  of  $3M.  A  few  days  later  tbe  decedent, 
accompanied  by  one  Mark  Ooolter,  went  to 
Ob  tanae  of  niomas  Harffin  and  proposed  to 
marry  Letitla.  This  plan  was  consented  to 
and  the  marriage  took  place  at  Bardstown  on 
April  17,  1914.  He  returned  that  nl^t  wttb 
hts '  wife  to  the  home  of  Tb<Hnas  Hardin, 
qient  tbe  niiftt  there,  and  left  the  next 
morning  about  8  o'clock.  Instead  of  return- 
ing, be  WKrt  to  the  state  of  Illinoia,  where 
be  remained  for  some  time.  On  his  retuni» 
be  ladnced  his  wife  to  bring  suit  for-dlr<woe, 
under  tbe  promise  to  marry  her  again  after 
ttie  divorce  was  obtained. 

Section  1898,  Kentucky  Statntee,  is  as  fol- 
lows: 

"If  a  men  having  had  a  child  by  a  woman 
dull  afterwards  marry  her,  such  ebUd  or  Its 
descendants,  if  recognized  by  bim  before  or 
after  marriage,,  eball  be  deemed  le^ttmate." 

D^er  this  stattite  it  was  necessary  to 
diow  (1)  ttiat  tbe  diHd  wae  b^cottoi  by  tihe 
decedent;  (2)  tbat  be  afterwards  married 
tbe  child's  mother ;  and  (8)  tbat  he  recognls* 
ed  the  <^ild  as  hla  own.  Stein  v.  Stein,  106 
S.  W.  860;  7  O.  3.  940.  The  evidence  Is  prac- 
tically uncontradloted  tbat  deced^t  was  the 
father  of  the  Infant,  and,  as  he  snbsegnently 
married  Its  mothM*,  tbe  only  real  question  in 
tbe  case  la  whether  he  recognised  tbe  child 
as  his  own. 

On  the  question  of  recognldon,  the  evi- 
dence for  the  child  Is  as  followe:  Tbe  child's 
mother  testified  that  on  tbe  momlng  follow- 
ing the  marriage  Prather  fondled  and  kissed 
tbe  dilld  and  gave  her  $10,  with  which  to 
purchase  tbe  ohild  a  <doak  and  cap.  PrathM 
then  left,  and  she  did  not  see  bim  for  several 
mottttis.  Tbe  divorce  was  obtained  at  the  in- 
Btanoe  of  Prather,  who  paid  1^  alimony  in 
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tho  sum  of  9160,  and  at  the  same  time  gsre 
the  baby  a  cow,  Btating  that  he  wanted  hla 
baby  proTlded  for.  After  tbe  divoroe  was 
granted,  Pratber  came  to  see  Letttla  and  tbe 
baby,  and  tm  cxie  occasion  gare  Letltla  two 
pbotoccrapbs  of  blmself.  stating  tbat  cme  was 
toe  ber  and  one  for  the  baby,  In  order  that 
tbe  baby  might  bare  something  by  whi<di  to 
remember  her  fotber.  Ida  Satterly,  a  sister 
of  Letltla.  d^Kieed  that  on  one  occasion 
Prather  ntoj/ped  by  her  honae  to  t^  h« 
about  ber  uncle  being  In  troablew  White 
there,  he  asked  her  when  she  had  seen  his 
wife  and  baby.  She  asked  him  If  he  really 
thou^t  that  was  his  baby.  He  rejdled  that 
he  knew  tbat  It  was  his  baby,  and  t&at  hs 
was  going  to  take  it  and  maintain  It;  that 
he  had  loved  Its  mother  ever  since  die  ms 
IS  years  old.  TbJs  conversation  took  place 
about  the  1st  of  April,  and  before  tbe  mar- 
rlage.  Thomaa  Hardin,  Letltla's  father,  de- 
posed that,  when  Prather  and  Coulter  came 
to  his  boose,  Pratber  stated  that  be  and  Le- 
tltla had  been  expecting  to  get  married  for 
over  a  year,  and  tbat  be  had  intended  to 
marry  her  all  the  time.  Prather  farther 
Btated  that  he  knew  the  child  was  his  and 
no  one  els^s.  Next  mwnlng,  after  the  wed- 
ding, Prather  stated  that  he  wanted  to  get 
plenty  of  nice  clothes  for  his  wDC^  and  baby, 
and  that  If  any  of  his  family  made  any  kick 
about  bis  bringing  her  home  he  was  going  to 
buy  a  lot  at  WiUisbnrg.  He  also  gave  Letl- 
tia  some  money  and  told  her  to  get  hers^ 
and  the  child  some  clothes.  Later  tti,  and 
after  the  divorce  was  granted,  tbe  witness 
was  In  Jefferson  county.  Prather  came  to 
see  blm  and  told  blm  be  wanted  to  have  a 
talk  with  him.  In  the  conversation  Prather 
stated  that  he  bad  given  Letltla  a  divorce 
and  wanted  the  wltaess  to  take  care  of  bis 
Child,  and  If  tbe  witness  needed  any  money 
be  would  famish  it  He  further  stated  tiiat 
he  did  not  want  any  man  to  be  over  his 
child;  that  he  had  put  a  cow  In  Letltla's 
hands  for  the  beoeflt  of  the  diUdr  and  that 
he  wanted  the  wltneaa  to  see  that  tbe  child 
sot  Hw  ben^t  at  Uie  eow.  Witness  fartner 
stated  that  he  met  Piather  about  8  wedu  be- 
fbie  his  death,  and  that  Pratber  stated  tbat 
ha  wanted  to  talk  to  blm  about  Us  dilld,  and 
wanted  witness  to  take  the  child  and  keep 
It  Vary  Bell  Trent;  another  sister  of  Letl- 
tla, testified  that,  when  Prather  came  to  her 
fattaw'B  boase  to  make  azransemaits  for  Hie 
marriage,  he  steted  that  he  wanted  to  take 
Letltla  and  treat  bar  as  a  lad7>  She  accom- 
panied them  to  the  place  where  they  were 
married.  On  the  morning  after  the  marriage 
he  gave  Letltla  some  money  to  buy  tbe  baby 
clothes.  He  stated  that  his  mother  was  will- 
ing for  him  to  bring  I<etltla  home,  but  the 
others  wwe  not;  and  If  they  would  not  let 
him  bring  ber  hone  h«  would  make  other  ar- 
rangements. When  be  left,  be  kissed  the 
baby  food'bsra.  About  a  uHmOi  after  the  di- 


vorce proceedings  PraOer  came  to  her  house 
and  stated  that  he  did  not  want  to  live  with 
Letltla  under  the  license;  that  they  would 
get  a  divorce  and  would  marry  again.  At 
that  ptdnt  be  took  the  baby  vjf  and  made 
over  it  At  other  times  he  came  t»  aee  letl- 
tla and  (he  baby,  and  would  make  over  the 
child  Just  as  otiier  fathers  make  over  their 
children.  She  further  stated  that  PraUnr 
had  red,  sandy  hair,  and  tbat  the  baby  waa 
red-headed  and  looked  like  him.  HarxlBoa 
Trent  testlOed  that  Prather  came  to  his 
house  several  times,  both  before  and  after 
the  divorce.  At  that  time  Letttla  and  the 
baby  were  at  his  house.  On  one  occaiiaa 
there  was  a  dance  at  Albert  Mattingly'a,  and 
Prather  asked  him  to  dance  with  I^etltia  so 
no  one  else  would  dance  with  hei.  Lu9 
Hardin,  mother  of  Letltla,  tesUfied  that  she 
had  a  talk  with  Prather  after  the  divorce 
was  obtained.  In  tbat  conversation  he  stat- 
ed tbat  he  knew  the  baby  was  bis  child,  and 
wanted  It  to  have  a  good  education.  He  fur- 
ther stated  that  be  would  rather  that  the 
baby  stey  with  her,  and  if  she  needed  any 
asfllBtanoe  all  she  had  to  do  was  to  call  <m 
him. 

On  the  other  band,  T.  H.  Prath^  testlfled 
that  George  never  lived  with  Letltla  after 
the  marriage,  but  went  to  Illinois,  wboe  "he 
remained  tor  six  months.  About  a  year  aft- 
er the  marriage  he  was  arrested  for  not  liv- 
ing wim  Letltla.  George  told  him  that  the 
child  was  not  hlB.  At  the  time  of  lils  death. 
George  was  about  84  years  of  age.  John  D. 
Shields  deposed  ttiat  he  had  a  convovatlfla 
with  Geo^  PrathM'  shortly  befmre  he  Bap> 
rled.  George  stated  that  he  had  been  arrest- 
ed, and  asked  the  witness  what  be  should  do 
about  It  George  said,  "Jchn,  I  would  rather 
go  to  Frankfort  than  marry  that  woman; 
that  diild  is  not  mlna"  Witness  told  George 
that  if  the  woman  swore  the  dilld  was  Us 
he  would  have  to  prove  tliat  It  mm  not 
Wltnees  advised  George  that  be  oould  many 
tbe  woman,  but  would  not  have  to  live  wldt 
her.  After  the  divorce  Qewge  Btated  to  Um 
that  the  matter  was  all  over  with  and  It  had 
cost  Um  about  9270.  H«  furanr  atatad  that 
the  <dUld  was  not  his  and  he  was  oat  of  It 
now.  On  crosa  eTamlnatlon  he  stated  that 
George  waa  never  married  to  any  one  <3sa. 
a.  P.  Dedman  testified  that  be  went  with 
George  to  Bardstown,  soon  after  the  arrest 
to  see  Judge  B^ilton.  George  stated  to  Judge 
Fulton  tUat  he  had  ben  arreated  in  tbe 
county  court,  but  Oiat  he  waa  Inaooent  and 
the  child  waa  not  taia.  At  tiie  same  time  he 
said  tbat  be  thought  a  young  fellow  bj  ttM 
name  of  Jesse  Flowers  was  tbe  father  of  0w 
child.  George  farther  stated'towttnesB  that 
be  had  heard  if  a  woman  went  Into  ofica 
court  and  swon  a  ddU  to'a  man  fban  was 
no  aUematlw  but  to  marry  her,  as  her  «ft 
denes  predomhiated.  After  Qie  manlass 
Georse  stated  to  Um  about  a  halt  deoa 
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timw  tbat  the  child  wu  not  his.  WUmw 
was  present  when  George  made  ont  bis  ques- 
tfonnalre  and  George  asked  if  he  was  enti- 
tled to  exemptions  on  account  of  the  Cotstng- 
«r  child.  H.  L.  Cheatham  testlQed  that  Hb 
bad  known  George  Prather  ever  since  they 
were  boys.  When  George  returned  from  Ill- 
inois, Geoi^  said  that  the  child  was  not  Ms, 
and  that  he  did  not  expect  to  live  with  Leti- 
tia  or  maintain  the  child.  Johnnie  Prather, 
■a  consln  of  George  Prather,  testified  that 
about  two  weeks  before  George's  death 
George  stated  that  he  did  not  have  but  one 
<9illd.  and  tbat  was  ttte  Cutalnger  child.  Wit 
ness  farther  stated  tiuA  George  was  not  mar< 
rled  to  Ada  Catilnger.  Tom  Tr«it  also  tes- 
tified that  George  sUted  to  htm  that  the 
child  of  Letltla  Hardin  was  not  bis.  I.  P. 
Prather,  George's  brother,  testified  that 
Geoi^  stated  to  blm  that  the  baby  was  not 
his.  He  farther  testified  that  George  left  In 
April  and  did  not  retam  from  Illinois  until 
June  or  July  following.  Witness  also  testt- 
fled  that  just  before  George's  death  Georg» 
stated  to  him  that  he  did  not  want  the  Har- 
din dilld  or  its  mother  to  hare  anytlilng  that 
he  had.  On  crosfrcxamlnatlon  witness  stated 
that  be  advised  Geo^e,  prior  to  his  marriage 
to  Letitla  Bardln,  not  to  marry  her. 

It  la  first  suggested  that  the  marriage  c<m- 
templated  by  section  1888,  supra,  la  a  Tolun- 
tary  marrlai^  followed  by  a  Tdnntary  co- 
babltatton,  and  not  a  marrl^^  contracted  to 
avoid  a  crbnlnal  proseeutlaD.  The  sednetl<m 
statute  (section  1214.  Kentucky  Statutes), 
provides,  that  a  proeecutlon  for  seducing  a 
fbmale  under  21  years  of  age  shall  be  sns- 
praded  where  13ie  defendant  nrarrles,  or  of- 
fers to  marry,  the  girl  seduced  before  final 
Judgment.  In  construing  section  1S9S,  it  has 
been  hdd  ttiat  a  dilld  begotten  and  bom  be- 
fnn  the  marriage  of  Its  parents  was  legiti- 
mated by  such  marriage  and  mtitled  to 
■hare  in  its  father's  estate,  Uiongh  the  mar- 
riage was  void  on  aocomit  of  the  mother's 
liaving  a  living  husband  from  whom  she  was 
not  divorced.  If  this  be  true,  it  cannot  In 
«ald  that  the  statute  does  not  apply  to  a  mar- 
riage authorised  and  sanctioned  by  law. 
S'nrtliermore,  as  the  defendant  may  avoid 
the  pnnlsfament  by  marrying,  or  offering  to 
jnarry,  the  girl  seduced,  even  after  there  has 
been  a  trial  afitf  verdict  of  guUty,  rare,  in- 
-deed,  would  be  tbe  occaal<n  wtaea  a  man. 
■conscious  ot  his  own  innocence,  would  not 
take  tbe  chances  of  an  acquittal  befiore  enter- 
ing Into  a  marriage  so  repugnant 

It  is  further  hislsted  that  tbe  evidence  ot 
Taoognltkm  Is  iDsuffldent  In  this  connection 
It  is  pointed  out  that  Prather  did  not  want 
to  marry  Letltla  Hardin  and  would  not  have 
■doae  00  except  to  escape  ttw  conseauencea  of 
a  criminal  prosecntlon;  that  be  did  not  eo- 
babit  with  talB  wife;  that  he  did  not  take  or 
-offer  to  take  tbe  And  to  his  home:  tiut  h* 


never  supported  the  child  or  made  any  con- 
trlbotlona  to  its  stqiport,  exeept  the  flO 
which  he  Is  said  to  have  given  tike  mother  on 
the  morning  after  the  marriage,  and  the  sum 
which  he  paid  as  alimony ;  that  he  never  ad* 
mitted  In  his  home,  or  In  the  community  In 
which  he  lived,  or  among  tats  friends  and  ac- 
quaintances, that  he  was  the  father  of  the 
child ;  that  from  the  day  of  the  birth  of  the 
child  until  his  death  he  denied  publicly  and 
privately  that  he  was  tbe  father  of  the  child ; 
and  that  any  statements  which  he  made  to 
Uie  contrary  were  made  to  the  Immediate 
family  of  the  child's  mother,  and  were  not 
made  in  good  faith,  but  only  for  the  purpose 
of  avoiding  the  criminal  proaecution. 

It  must  not  be  overlooked  that  our  statute 
is  not  like  the  statutes  of  some  states,  which 
roQuIre  a  written  or  other  formal  acknowl- 
edgment of  a  child.  Mere  recognition  is  all 
that  our  statute  requires,  and  recognition 
may  be  shown  by  the  ^tements  or  conduct 
of  the  reputed  tlather.  Cases  fregneutly 
arise  where  the  reputed  father  makes  no 
statement  one  way  or  the  other,  and  in  such 
cases  the  conduct  of  the  father  furnishee  the 
(mly  evidence  on  the  question.  In  that  event 
It  Is  necessary  to  show  that  the  reputed  fiith- 
er  took  the  child  Into  his  home,  or  provided 
for  It  elsewhere,  and  treated  It  as  his  own, 
and  the  absence  of  such  eridenoe  would  be 
conclusive  on  the  question  of  leclttanatMIL 
But^  under  our  statute,  tbe  word  *'rec(«nlie" 
means  acknowledge  or  admit  as  your  own» 
and  a  reputed  father  may  admit  that  a  tihlld 
Is  his.  and  Oiereby  recognize  it,  even  though 
he  neglects  to  perform  the  duties  of  a  father. 
Therefore  such  neglect  will  not  be  oon<^UBive 
on  the  question,  but  is  mere  evidence,  tend- 
ing to  overcome  his  declarations  that  tba 
child  Is  his.  In  this  case  we  have  to  take 
into  consideration,  on  the  one  hand,  that 
some  of  the  declarations  made  by  Prather 
were  made  to  placate  the  relatives  of  the 
woman  he  had  wronged,  while  the  declara- 
tions made  to  the  members  of  his  own  family 
and  hlB  partlcttlar  friends  were  made  In  view 
of  the  criminal  prosecution.  But,  aside  from 
these  statements,  he  made  statements  to  Le- 
titla's  father  and  mother  after  the  divorce 
was  granted,  and  after  the  danger  of  the 
prosecution  had  passed,  tiiat  he  wanted  them 
to  take  care  of  his  child,  and  that  if  th^ 
needed  anything  to  call  m  him.  Moreover, 
his  act  in  giving  his  former  wife  two  photo- 
graphs, me  tor  her  and  one  for  the  baby,  so 
that  the  baby  would  remember  blm  as  her 
fiitb^.  Is  a  very  lAxtmg  drcmnstance  tending 
to  Aow  that  he  recognized  the  cldld  as  bis 
own.  On  the  wlurfe^  we  crauAude  that  tbe  ev- 
idoioe  la  anffldent  to  sustain  tbe  finding  of 
ttte  ^lanc^r  that  the  dilld  wu  begotten 
and  leoognlaed  by  tlio  decedent. 
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DOSS  V.  MONTICELLO  ELECTRIC  LIGHT 
&  POWER  CO.  at  d. 

(Court  of  Appeals  of  Kentod^.   Jan.  24, 
19S2.)  . 

I.  Matter  art  aannurt  <  1302(2)— AatoaMfclla 
•mar  aat  frdnri^  llaMa  far  drtvar^ 
Ugaaaa. 

(tedtnarflsr  on«  who  owna  or  controls  an 
aatoaurtifle  la  not  liable  far  the  negligence  of  a 
person  iriwm  he  permita  to  use  It 

S.  MMiolpal  aarpanUaw  ^706(2>-PlaatfH 
♦  iiita  CyMaaea  not  abawlai  iafaat  was  na- 
aeoaaipaaM  by  adalt  wttb  paraat's  coaseat, 
raeovary  was  net  warraated  for  vrolatioa  af 
atatata  prahlbltlag  drivlag  by  Iafaat  aot  so 
asoompaalad;  axcaptloas  to  be  aegatlved. 
Under  Ey.  St  Snpp.  1918.  |  Z789s;30,  mak- 
ing it  onlawful  (or  any  person  nnder  16  to 
operate  a  motor  rehide  onleas  accompanied 
by  father,  mother,  or  guardian  or  aome  person 
orer  21,  who  accompaniea  hint  with  the  con- 
aaat  at  the  fbthar*  mother,  ar  gnanUan,  aa 
tba  ezeeptlons  are  indnded  in  the  paragraph 
eraiUing  the  offense,  they  most  be  aegatiTed  Id 
an  action  ag^nat  the  owner  (or  Injuries  pred- 
icated on  the  violation  thereof;  and,  where  there 
was  BO  evidence  that  the  infant  driver  was  not 
accompanied  by  some  person  over  ZL  accom- 
panying him  with  the  consent  of  hia  father, 
ate  there  conld  be  no  recovery. 

3.  Maatar  aad  aarvairt  «=»SOI(l)-Fattiar  haM 
■at  llaMa  aadar  "fWHy  parpaae  Mriaa" 
far  aoa'a  aeflliaaoa  la  iriviao  thM  parMa^a 
aatoaioblleL 

Bvidcnce,  showing  merely  that  an  antomo- 
bile  owned  by  «n  electric  Ught  company  was 
sometimes  driven  by  the  general  manner's 
infant  son,  and  not  showing  for  what  purpose 
It  waa  so  driven,  would  not  anpport  a  ra* 
covery  againat  the  father  for  the  aon'a  nagU* 
ganea  ondar  the  "family  purpose  doctrine." 
whldi  is  that  the  owner  of  on  automobile  pur- 
chased or  maintained  (or  the  pleasure  of  Us 
family  is  liable  for  injuries  inflicted  by  the 
machine  while  being  used  hj  the  membera  of 
the  family  for  their  own  ^aaaore. 

tnm  Olieatt  Oonrt,  Wayne  Oonaty. 

Action  by  Jesee  Doi«  Against  the  Hontl- 
cello  ]!IIectric  XA0it  &  Power  Company  and 
another.  From  a  judgment'  for  defendBBts, 
plaintiff  ai^lB.  Affirmed. 

Bwtram  ft  Bertram,  of  Monticello,  for  ap- 
pdlftnt 

Doncan  &  Ben, «(  MontlceHo,  for  appelleea. 

QLAT,  J.  Jesse  Doaa,  who  was  strack  and 
injured  by  an  antomt^le  belonging  to  the 
Monticello  Electric  Light  A  Power  Company, 
and  driven  by  Robert  Pege  Myen,  an  infant 
mxOer  18  years  of  age,  broaght  anit  against 
the  company  and  its  secretary  and  general 
nianafer.  B.  A.  itjen,  to  recover  damagea. 
At  the  condnsion  of  the  erldaioe  for  i^aln- 
tlff,  the  trial  court  directed  a  verdkt  In  fa- 


vor <tf  the  defendants  and  pi^iiHff  appeals. 

Section  2730B30,  toL  3,  Kentat^y  Stat- 
utea,  la  aa  follows: 

."It  shall  be  unlawful  for  any  person  to  op- 
erste  a  motor  vehide  who  is  less  than  sixteen 
years  of  age  miless  such  person  be  aecmn- 
panied  by  bis  father,  mother  or  guardian,  or 
some  person  ovw  the  age  of  tweatynw  years 
who  aocwapanlea  anch  person  with  the  oMwat 
of  the  father,  mother  or  goardlaa.  Any  peraoa 
violating  this  section  shall  be  arrested,  and  if 
(ouad  guOty,  fined  in  the  sum  of  not  leaa  than 
$15  nor  more  than  g2S." 

The  action  is  predicated  on  the  theory  that 
Bobert  Page  Myers  waa  negligent  at  the  time 
of  the  accident,  and  that  the  annpany  and 
ita  general  manager,  R.  A.  Myera,  knowingly 
suffered  and  permitted  Urn  to  operate  the 
machine  In  vitiation  of  the  statnte. 

The  facta  as  developed  by  the  evidence  for 
plaintiff  are  as  f<dlows :  Plaintiff,  who  waa 
in  a  wagon,  had  driven  his  team  to  the  aide 
of  a  street  in  Mctiticdlo,  with  tlie  view  ot 
driving  Into  a  gate  on  tiw  OKVoeite  aide  oC 
the  street  In  gettias  off  tbe  wagon,  be  stq>- 
ped  on  the  tdotd)letree,  and  flien  on  tbe 
ground,  immediately  In  front  of  tbe  aatiaio- 
blle,  which  stmdi  and  severely  injured  him. 
The  automobile  gave  no  waning  of  its  ap- 
proach, and  plaintiff  did  not  see  or  hear  it 
approach.  Neither  d^endant's  father  nor 
mother  waa  in  the  car,  but  there  wece  other 
partieB  In  the  car  whom  r^^tpHfy  did  not 
know.  Plaintiff  was  unable  to  state  whether 
or  not  R.  A.  Myers  knew  that  his  eon  was 
running  the  car,  but  had  frequently  seen  the 
eon  ronnlns  tbe  car  on  the  public  aiiueCs  tO. 
MontlceUo,  when  hia  father  was  in  town  and 
no  one  else  waa  in  tlie  car.  Otho-  witnesses 
corroborated  plaintiff  as  to  the  drcnmstanoes 
of  the  accident,  and  also  testified  that  they 
had  seen  B.  P.  Hyws  driviag  tiie  ear  when 
no  one  waa  with  htm,  and  his  tkttaer  was  ia 
town. 

(t.  1]  Ordtaurlly  one  who  owns  or  coqIkoIb 
an  automobile  la  not  UaUe  for  the  netfUgence 
of  a  person  whom  he  permits  to  use  it 
ler  V.  Stephen's  Adm'x,  163  Ky.  7T0.  174  8. 
W.  790;  Kedi  v.  Lonisvllle  Gas  ft  Electric 
179  Ey.  8U.  200  S.  W.  452,  I»  B.  A. 
19180.  664.  Whether  a  different  rule  applfcs 
where  the  owner  knowing  suffers  or  per- 
mits the  automoUle  to  be'Operated  an 
Infant  In  viidatiim  of  the  statute  It  la  mmec- 
eesary  to  decide.  Tbe  excepttons  spectfyhig 
the  condttkma  under  which  an  Infant  may 
<^>erate  an  antranoUle  are  Indnded  In  the 
paragraph  of  the  statute  creatine  the  of- 
fense. That  being  true,  eadt  d  tbe  exoep* 
tlons  must  be  negatbvd  by  allegation  and 
smtolned  by  proof  If  Om  aUegatton  be  de- 
nied. Dials  V.  Oommonwealth,  102  Ky.  440, 
288  &  W.  888.  WhUe  there  was  evidmc 
that  Bobert  Page  Myers  van  an  Infant  nnder 
lAyesn  of  age,  ttd  fUat  he  waa  not  moob- 
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panled  by  bis  father  or  mother,  there  wae 
no  erldence  that  he  wu  iButccomiianled  br 
scone  other  p^son  over  the  ftge  of  21  years, 
who  accompanied  him  with  the  axuent  of 
his  father,  mother,  or  guardian.  It  followa 
tttat  the  evld«ice  was  not  safBcloit  to  show 
that  the  machine  was  being  operated  In  tIoIRp 
tlon  of  the  statute. 

[SI  Bnt  It  Is  sought  to  hold  R.  A..  Myers 
liable  under  the  "family  purpose  doctrine," 
wb!di  prevaila  in  this  state,  and  is  to  tiie  ef- 
fect that  the  owner  of  an  ant<unobile,  which 
was  purchased  and' maintained  for  the  pleas^ 
nre  ct  his  family,  is  liable  for  injuries  In- 
flicted by  the  machine  while  it  was  t>elng 
need  by  the  members  of  his  family  for  their 
own  pleasure,  on  the  theory  that  the  car  Is 
being  used  for  the  purpose  for  which  it  was 
kept,  and  that  the  persoo  opwatlng  It  is 
therefore  acting  as  the  owner's  agent  or 
servant  In  using  It  Stowe  v.  Morris,  147  Ky- 
888,  144  S.  W.  52,  39  L.  K.  A.  (N.  S.)  224. 
The  evidence  was  not  sufficient  to  bring  the 
case  within  the  rule  announced.  It  does 
not  show  that  the  machine  was  owned,  pur- 
chased, maintained  or  ordinarily  used  for 
fiunily  purposes.  On  the  contrary,  it  merely 
shows  that  the  machine  was  owned  by  the 
light  company,  and  was  sometimes  driven  by 
the  infant  son  of  the  general  manager,  bnt 
for  what  purposes  it  does  not  appear. 

As  the  evidence  Is  Insufflctent  to  make  out 
a  case  against  either  ot  the  defendanfaq,  It 
follows  that  the  directed  verdict  In  tbntr 
favor  was  proper. 

Judgment  affirmed. 


FOWLER  V.  THOMSON. 

(Court  of  Appeals  of  Kentaeky.   Jan.  81, 

1922.) 

1.  Brokers  «=>48  —  Whoa  broker  entitled  to 
oommlssioB  for  preoarisg  pnrehaMr  stated. 

A  broker  with  whom  lands  are  listed  fo' 
sale  is  entitled  to  Us  commlBsionfl  as  on  a  sale 
of  tile  property,  if  he  flnds  and  tntrodaces  a 
boyer  readir,  aUe,  and  wflUng  to  bay  at  the 
piioe  and  on  the  seder's  terns,  or  if  at  the  let- 
ter's instance  and  request  he  finds  and  intro- 
duces a  boyer  with  whom  the  seller  closes  a 
deal  for  all  or  a  part  ot  the  property,  whether 
there  Is  an  express  contract  to  pay  commis- 
sions or  not. 

2.  Ooatncts  ^»346(i2)  —  PialntHr  dedvfsi 
OS  express  oontraet  oansot  recover  nader  lm< 
piled  ooatraot  Id  alisenoe  si  tnsndmest. 

Where  plaintiff  declares  npon  an  express 
contract,  he  mast  be  held  to  the  averments  of 
his  pleading,  and  he  vrill  be  nonsuited  if  he  falls 
to  prove  the  express  contract  alleged,  bnt  on- 
dertakes  to  rely  upon  an  implied  contract  and 
have  a  quantum  meruit  recovery,  unless  (he 
pleadngs  are  amended  to  conform  to  the  proof. 


3.  Brokers  •a»S2  (4)— Broker  salifl  for  oeai- 
miesiofls  uider  express  ceatraet  eonid  set  re- 
cover under  Inplied  ooatraot. 
Where  a  broker  soed  under  an  express 
contract  for  commissions  for  procuring  a  pur- 
chaser for  defendant's  land,  he  could  not  re- 
cover under  an  Implied  contract  Wised  on  a 
quantum  meruit. 

Appeal  from  Circuit  Court,  Hopkins  County. 

Action  by  W.  S.  Thomson  against  D.  F. 
Fowlsr.  Jodgmmt  for  plalnttfl,  and  detMid- 
ant  appealA,  Bereroed. 

LaffooD  ft  Waddlll,  of  MadlsonvlllA^  Cor  ap- 
pelant 

Gordon,  Qordon  ft  Ifoore,  of  BfadlaoavlUe, 

for  appellee. 

SAMPSON.  J.  Appellee,  numiaon,  com- 
menced this  action  1a  Uie  Hopldna  circuit 
court  against  appdlanl^  Fowler,  to  recover 
of  the  latter  9BQ0J8lt,  alleged  to  be  due  Thom- 
son, a  teal  estate  agent,  as  commissions  tor 
the  sale  of  the  farm  of  appelant,  Fowl»,  to 
one  Whitfield  In  1919.   The  petition  avers: 

rrbat  on  the  2lBt  day  of  Tebmary,  1109,  he 
(Thomson)  made  and  entered  into  an  agree- 
ment and  contract  wiA  the  defendant  (Fowl- 
er), whereby  the  defendant  ^acsd  in  the  hands 
of  the  plaintiff  for  sale,  as  a  real  estate  agent, 
400  acres  of  land,  and  aathorized  the  plalntilt 
to  sdl  or  procure  a  purchaser  for  the  said  400 
acres  at  not  less  than  fSO  per  acre,  and  upon 
such  terms  as  might  prove  satisfactory  to  the 
defendant,  and  that  for  liis  services  the  defend- 
ant agreed  and  promised  to  pay  him  a  reason- 
able compensation,  which  was  then  and  there 
agreed  to  be  a  sum  equal  to  2^  per  cent  of 
the  totsl  amoimt  of  the  consideration  for  which 
any  of  the  said  land  might  be  sold." 

FoUovrtng  this  the  petition  avers  that  the 
idialntur,  Thomson,  found  and  presented  a 
purchaser  to  Fowler,  who  bought  826^4  acres 
of  the  land  at  the  price  of  f  85  per  acre,  or  a 
total  of  $27,752.60,  but  that  defendant,  Fow- 
ler, refused  to  pay  plaintiff  his  commissions, 
altbou^  the  same  was  donanded  of  him  and 
are  long  pest  due. 

It  Is  the  contention  of  appelant,  Vowleat, 
against  whom  Judgment  was  entered  In  the 
lower  court  for  $690.89  as  commlsstons,  ISiat 
the  contract  declared  upon  is  an  express  one, 
SJid  not  an  Implied  contmctr  and  ttiat  the 
lOaintiff,  having  declared  upon  an  express 
contract;  was  not  entitled  to  prove  an  Implied 
contract  or  to  have  a  Quantum  meruit  re* 
covery  on  an  Imidled  contract,  In  the  absience 
of  an  am^dmait  of  the  Reading  so  as  to 
support  such  Implied  contract  The  answer 
controv^ts  the  avermoits  of  tbe  petltioo, 
and  In'  a  second  paragraph  affirmatlrdy 
pleads  t&cta  tending  to  show  that  appellee^ 
Thomson,  did  not  procure  or  furnish  a  por^ 
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diaser  ft>r  tbe  land,  and  was  not  «nfitled  to 
commlsalona  oa  Ibe  sale^  Tba  afflnnattve 
matter  in  the  answer  was  contrortfted  at 
record  b;  agreement  of  tbe  parties.  Tbe  evl- 
dence  shows,  In  substance,  that  appellee, 
Thomson,  approached  appelant,  Fowler,  in 
Febrosry,  1910,  and  asked  Fowler  U  he 
wanted  to  sell  his  farm,  to  which  Fowler  re- 
plied that  be  would  sell  400  acres  at  ^  per 
acre,  and  pay  Thomson  a  commiasion  of  2^ 
per  cent  if  Thomson  sold  it  at  that  price, 
but  would  not  list  the  farm  with  Thomson 
for  sale.  Then  Thomson  told  Fowler  that 
be  had  a  prospectlTe  pun^ser  for  his  farm, 
whom  be  would  bring  to  look  it  over.  A  few 
days  later  Thomson  did  take  a  prospective 
buyer  to  look  at  the  Fowler  farm,  but  noth- 
ing came  of  this.  Fowler  then  told  Thom- 
son that  be  would  not  take  $80  per  acre  for 
I2ie  farm  unless  said  proposition  was  ac- 
c^ted  at  once,  but  there  Is  some  eridence 
tending  to  show  that  there  was  an  arrange- 
ment between  Fowler  and  Thomson  by  which 
Thomson  was  to  ke^  a  lookout  for  a  pur- 
chaser tor  the  Fowler  lands,  and  send  or 
take  such  person  to  examine  the  property; 
Fowler  reserving  tbe  rl^t  to  make  tbe  i»lce 
and  terms.  Some  weeks  after  the  happening 
ot  tSxe  erats  above  related,  miomsmi  found 
Whitfield,  wbo  wanted  to  buy  a  fiunn,  and 
Thomson  told  blm  of  a  certain  farm  in  tbe 
nei^borhood  of  the  Fowla  lands  and  started 
with  Whitfield  to  look  at  the  said  farm,  but 
in  driving  through  that  neighborhood  Thom- 
son went  by  tbe  road  which  led  by  the  Fow- 
ler farm  and  stopped  the  car  and  had  Whit- 
field get  out  and  look  at  the  place,  and  then 
took  him  on  and  showed  him  the  farm  which 
they  had  originally  started  to  see.  This  lat- 
ter farm  did  not  please  Whitfield,  but  he 
Uked  the  Fowler  fstna,  and  came  back  a  sec- 
ond or  third  time  and  looked  at  it.  In  the 
meantime  Thomson  called  Fowler  on  the 
phone  and  told  him  that  Whitfield  was  In- 
clined to  want  his  farm  and  would  likely  pur- 
chase it  and  wanted  to  see  Fowler  about  the 
price  and  terms,  to  which  Fowler  responded 
that  he  would  make  the  price  and  terms  to 
Whitfield.  After  several  conferences  Whit- 
field purchased  a  part  of  the  farm  of  Fowler 
at.  tbe  price  of  f85  per  acre.  When  the  deed 
was  made  and  tbe  transaction  closed,  Thom- 
son aK>roacbed  Fowler  and  asked  for  his 
commissions,  whlcb  being  refused  by  Fowler, 
suit  was  commenced  Thomson. 

[1]  A  bTc^ast  witb  whom  lands  are  listed 
for  sale  is  entitled  to  his  commiasloDg  as  on 
a  sale  of  Uie  property  if  be  find  and  introduce 
to  tbe  seller  a  buyer  ready,  able,  and  willing 
to  boy  tbe  property  at  tbe  price  and  on  tbe 
terms  of  tbe  seller ;  or,  if  be,  at  fbe  lutance 


and  request  of  Qm  seller,  find  and  Introduce 
a  buyer  to  the  seller  with  whom  the  seller 
dxmn  a  deal  few  all  or  a  part  of  tbe  propaty, 
tbe  brotar  is  oitttied  to  his  comanissiooB^ 
whether  there  was  an  expretB  contract  to  pay 
commissions  or  not  Groxbm  v.  Henry  k 
Fleenor,  193  Ky.  318,  285  &  W.  TBS. 

The  trial  court.  In  instmctliig  Oi»  jury. 
Ignored  the  express  e<mtract  declared  n  in 
tbe  petition  and  told  the  ]ury  tbat  if  It  be- 
lieved from  the  evidence  tbat  Thomson,  a.  real 
estate  agent,  found  a  purchaser  for  the  lands 
in  question  and  brought  Fowler  and  Wtdt- 
field  togetber,  and  tbat  Fowler  sold  a  port 
of  bis  lands  to  Whitfield,  and  tbat  the  serv- 
ices of  Thomson  were  rendered  to  the  dtf  end- 
ant.  Fowler,  under  eudi  drcumstanoea  as 
were  reasonably  calculated  to  lead  a  prudent 
man  to  believe  that  the  plaintiff  expected 
compensation  for  such  services,  thai  tbe  jury 
should  find  for  tbe  ptalntifr,  Thomson,  audi  a 
sum  by  way  of  compensation  as  the  Jury  be- 
lieved from  tbe  evidence  would  be  a  fbir  and 
reasonable  compensation  toe  maUz^  said 
sale,  not  exceeding  1^.88,  tbe  amoimt 
claimed.  The  state  of  tbe  pleadings  consid- 
ered, this  instruction  was  erroneous. 

[2]  Tbe  generally  recognized  rule  la  cases 
where  tbe  plaintiff  dedares  upon  an  express 
contract  Is  to  bold  blm  to  the  averments  of 
bis  pleading  and  to  nonsuit  him  If  he  falls  to 
prove  the  express  contract  alleged,  but  nn- 
dertakes  to  rely  upon  an  Implied  contract, 
and  have  a  quantum  meruit  recov^y,  in  the 
absence  of  an  amended  pleading  conforming 
to  the  proof.  Newton  v.  Field,  98  Ky  186,  S2 
S.  W.  623,  17  Ky.  Law,  Rep.  769;  Price  t. 
Price,  101  Ey.  28,  39  S.  W.  429,  19  Ky.  Iaw. 
Bep.  2U ;  O'Kain  v.  Davis,  186  Ky.  XSi,  21ft 
S  W.  354 ;  Smith  T.  Bobinson,  IBS  Kr.  78^ 
241  S.  W.  771. 

[3]  The  facta  in  tbe  last  above  dted  case 
are  very  similar  to  tbe  one  under  considera- 
tion, and  there  we  held  tbat  the  express  con- 
tract upon  which  tbe  plaintiff  declared  was 
not  sustained  by  proof  of  an  implied  con- 
tract, and  that  there  was  such  a  variance 
between  tbe  avermoitB  of  tbe  petition  and  tbe 
evidence  as  to  entitle  tbe  defcaidant,  wbo  was 
being  sued  for  commissions  by  a  broker,  to  a 
peremptory  instruction  In  bis  tevw.  In  the 
absence  of  an  amended  pleading  Aowins  an, 
Implied  ctmtract  and  rl^t  to  a  qoantnm 
meruit  recovery.  This  rule  la  too  old  and 
well  established  to  be  varied  or  repudiated 
by  a  oonrt  when  relied  upon  In  cases  wliera 
the  facts  are  as  in  this  litigation. 

For  tbe  reasons  Indicated,  tbe  Jndgmeat  is 
reversed  for  proceedings  consistent  with  tfeda- 
osdnion. 

Judgment  reversed. 
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1.  CovRtiM  0mtO  Flwl  ooirt  MonlMf't 
IrtoyMMrt     •Chtn  far  pqr  to  work  m  roads 
■Mor  felt  •■ponrteton  for  wMoh  ka  It  ptM 
fetid  a  vMallOR  of  poaal  ttatatt. 

If  a  member  of  tbe  fiscal  court  agreed  to 
•mploj  others  to  work  on  pablic  roads  uoder 
his  BupernBion,  for  wbich  tbe  county  agreed 
to  pay  bim,  be  violated  Ky.  St  8  1844,  provid- 
ing no  member  shall  be  interested  directly  or 
Indirectly,  or  be  concerned  In  any  contract  for 
work  done  for  the  comity  nor  be  Interested  In 
any  claim  against  the  connty. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
tract} 

2.  ladlotmeat  and  laformatlon  «=»33(l)~la- 
41«tM*Rt  fetid  avt  dtmarraMe  bteaase  signed 

'  Iv  farwwui  at  graad  Jiry  latttad  «f  toama* 
wtattbt  atttraay. 

Indictmsnt  Md  not  dumunldt  becanss 
aigned  by  foreman  of  grand  jury  instead  of  the 

commonwealth's  attorney. 

S.  ladlottisBt  aad  lafornatloa  «B3>33({^)--la. 
dletaiaat  attd  att  ba  sabsorftad. 

An  indictment  wooid  be  soffident  if  snb- 
acribed  by  no  ons,  since  nsithar  tiw  Oede  nor 
the  statott  requires  indictment  to  bo  ash' 
•erlbed. 


Appeal  from  Oircnlt  Court,  Martin  Ooonty. 

J.  A.  Stepp  was  Indicted  for  being  interest- 
ed In  pttbUc  road  oontracta  while  the  jnstloa 
of  tbe  peace  and  as  aach  a  member  of  the 
fiscal  court  ot  tbe  county,  and  tmm  Jndg- 
meait  dlsmlaaing  tbe  Indictment  the  Coduood- 
wealtb  appeals.  Beveraed,  and  eanaa  sa- 
manded,  with  directions. 

Ghaa.  I.  Dawson,  Atty.  Gen.,  Thomas  B. 
McGregor,  Asst  Atty.  Gen.,  Isaac  G.  Btce^ 
Conunonwealth't  Atty.,  of  Paintsrllle,  and  C. 
B.  Wheeler,  oC  Prestonsburg,  for  tbe  Com- 
monweal tb. 

HUBT,  0.  J.  At  the  April  teaem  of  tbe 
Martin  drcnlt  court,  1920,  the  grand  jury  re- 
turned an  Indlctmoit  which,  leaving  off  tbe 
caption,  is  as  follows: 

"The  grand  jury  of  Martin  county,  in  the 
name  and  by  tbe  authority  of  tbe  common- 
wealth of  Kentucky,  accuse  J.  A  Stepp  of 
tbe  offense  of  unlawfully  becoming  and  being  in- 
terested and  concerned,  both  directly  and  indi* 
fectly,  in  contracts  for  work  done  for  Martin 
coonty  on  its  public  roads,  he  at  the  time  be- 
ing a  regularly  elected,  tinalified,  commissioned, 
and  acting  justice  of  the  peace  or  magistrsts 
of  said  county,  and  by  virtue  thereof  being  a 
member  of  its  fiscal  court,  committed  as  fol- 
lows: The  said  defendant,  J.  A  Stepp,  was  at 
the  regular  county  election  held  November, 
1917,  duly  elected  magistrate  or  instice  of  tbe 
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peace  within  and  tor  said  county,  magisterial 

district  .No.  6  thereof,  for  and  daring  the  four- 
year  term  beginning  first  Monday  in  January, 
1918.  Thereafter,  and  before  first  Monday  In 
January,  1918,  and  after  be  had  been  duly  com- 
missioned as  tbe  law  requires,  he  duly  qual- 
ified as  such  magistrate  or  justice  of  the  peace 
for  said  term,  by  taking  all  the  oaths  required 
by  law,  and  executing  bond  tn  the  Martin  coun- 
ty court,  which  bond  was  approved  by  said 
court  Thereafter  and  while  so  acting  as  such 
justice  of  tbe  peace  and  being  by  virtue  there- 
of a  member  of  tbe  fiscal  court  of  said  connty 
said  defendant  did,  in  tbe  county  and  circuit 
aforesaid,  on  tbe  let  day  ot  AprU,  1920,  and 
on  various  and  divers  other  dates  snd  times 
prior  thereto,  within  a  year  next  before  the 
finding  of  this  indicCmmt,  snlawfnlly  accept 
emplc^ent  from  said  fiscal  court  ot  whl(di  ha 
was  a  member  to  work  and  superintend  work 
on  the  public  roads  of  said  county,  within  said 
magisterial  district,  snd  to  employ  labor  to 
work  thereon  under  him.  Said  defendant  did, 
pursuant  to  asid  employment,  employ  labor  to 
work  on  said  roads  under  him,  their  claims  for 
services  being  voted  on  snd  allowed  by  him,  as 
a  member  of  said  flaeal  court,  and  he  aupsr- 
intended  said  work  and  worked  himself  there- 
on  pursuant  to  said  employment,  for  which 
services  and  work  be  received  and  was  paid 
$0  per  day  for  tbe  time  he  so  worked  and  per- 
formed service  out  of  the  treasury  of  said 
county.  In  employing  said  labor  said  defend- 
ant employed  his  team  and  son  as  driver  at 
the  price  of  $6  per  day,  which  was  paid  to  him 
and  bis  said  son  out  of  tbe  treasury  of  said 
county.  The  amount  so  paid  him  and  his  said 
son  for  his  son's  and  said  team's  labor  inured 
to  the  benefit  d  said  defendant  The  said  Mar- 
tin county  does  not  own,  control,  or  have  with- 
in its  limits  a  system  of  free  turnpike  roads, 
and  said  fiscal  conrt  is  not  charged  with  the 
duty  of  the  keeping  or  maintaining  a  vstem  ot 
tnmpike  rc^ds,  or  any  such  roads— against  the 
peace  and  dignltr  ot  tbs  cunmonwealth  of 
Kentucky." 


A  geiueral  demurro-  was  sustained  to  tha 
indictment^  and  from  tbe  Judgment  dlsmiaa- 
Ing  tbe  indictmrat  the 'commonwealth  bas 
appealed; 

Hie  aonndneaa  of  the  opinion  of  tbe  trial 
court  rests  upcm  tbe  dedslon  as  to  whether 
or  not,  under  tbe  laws  of  tbe  commonwealtb, 
the  indictment  accuses  the  appdlee  of  the 
coDunlaslon  of  a  public  offense;  that  Is,  an 
act  the  doing  of  wblcta  la  prohibited  under  a 
penalty. 

Section  ISdi,  Ky.  Stata,  provldea  aa  fol- 
lows: 

"No  member  of  the  fiscal  court  shall  be  in- 
terested, directly  or  indirectly,  or  be  concerned 
in  any  contract  for  work  to  be  done  or  material 
to  be  furnished  for  the  county,  or  any  district 
thereof,  nor  purchase  or  -tw  interested  in  any 
claim  against  the  county  or  state.  Any  mem- 
ber of  the  fiscal  court  who  shall  violate  tbe 
provisione  of  this  section  shall,  upon  conviction, 
be  fined  not  less  than  five  hundred  dollars  nor 
more  than  five  thousand  dollars  for  each  of- 
fense." 
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Section  1846.  Ey.  Stats.,  permits  the  mem- 
bers of  the  fiscal  court  to  be  paid  a  per  diem 
for  attending  the  meetings  of  the  committees 
of  the  court  In  counties  wherein  a  system  of 
free  turnpikes  la  maintained  under  the  con- 
trol and  supervision  of  the  fiscal  court  The 
indictment  alleges  that  a  system  of  free  turn- 
pikes is  not  maintained  In  Martin  county 
under  the  control  or  superrislon  of  the  fiscal 
conrt,  and  hence  the  provisions  of  section 
184fi,  supra,  if  otherfrise  applicable  to  the 
employment  of  which  appellee  Is  accused, 
can  have  no  application  to  the  facts  upon 
which  the  indictment  Is  predicated. 

[1]  Section  1S44,  supra,  prohibits  a  mem- 
ber of  the  fiscal  court  titber  directly  or  In- 
directly from  being  Interested  or  concerned 
in  any  ccmtract  for  work  to  be  done  for  die 
county,  or  any  Interest  in  any  claim  to  be 
presented  to  the  fiscal  court  against  the  coun- 
ty, and  the  indictment  accuses  the  appellee 
of  accepting  employment  from  the  county, 
and  by  the  terms  of  the  contract  with  the 
conaty  he  was  to  work  upon  the  pabllc  roads, 
■nd  also  to  employ  othw  persons  to  work  up- 
on the  public  roads  under  his  supervision,  and 
fbr  his  s^nicea  he  was  to  and  did  receive 
the  sum  of  $5  per  day,  wlil<A  was  allowed  to 
him  by  the  fiscal  court  and  paid  under  Its 
ordera  out  of  me  eoanty  treuur.  Sodi  «n 
arrangttnoit  is  a  contract  with  the  county. 
Hie  appctllee,  while  making  boxSi  contract  anid 
executing  it  by  performing  sndt  serrloea  and 
receiving  such  compensatfon,  waa  a.  member 
of  the  .fiscal  court  of  the  county,  tt  mch 
facts  as  are  alleged  in  the  Indictment  am 
true,  there  could  be  no  question  as  to  the  tap* 
pellee  being  interested  In  and  concerned  tn 
a  ccmtraet  for  woric  to  be  done  by  the  coun- 
ty, and  the  claims  to  be  allowed  to  those  em- 
pitted  by  blm  and  to  work  under  his  super- 
vision would  llkewlae  create  an  interest  and 
a  concern  upon  hlapartln  auchclaims.  Com- 
monwealth T.  lAHQ  125  Ky,  726,  102  &  W. 
318.  31  Ky.  Law  Bep.  311;  Boyd  County  t. 


Arthur,  118  Ky.  932.  82  S.  W.  613,  26  Ey. 
Law  B^.  906.  Why  the  L^slature  de^ed 
It  wise  to  prohibit  a  member  of  the  fiscal 
court  from  being  Interested  or  concerned  in 
any  contract  for  work  to  be  dcme  for  the 
county  Is  a  matter  not  difficult  to  understand, 
nor  Is  it  difficult  to  discern  why  It  prohibited 
sudi  actions  under  so  severe  a  penalty.  The 
fiscal  court  has  control  of  the  finances  of 
the  county,  the  authority  to  lay  taxes  and 
to  expend  them  for  the  county's  benefit,  and 
to  order  the  payment  of  the  county's  obliga- 
tions, and  Its  members  should  be  free  to  act 
In  the  county's  Interest,  and  not  be  Influenced 
to  act  contrary  to  Its  Interest  selfish  mo- 
tives of  its  members.  If  a  county  is  in- 
d^Med  to  the  members  of  Its  fiscal  court,  and 
such  mem  ben  are  enabled  to  make  contracts 
with  th«nselves  for  the  benefit  of  the  coun- 
ty, tbey  .  would  also  be  enabled  to  pay  tbem- 
selves  for  sodi  <Aainifl  of  Indebtedness  out  of 
the  poblic  taadm,  which  woald  probably  be 
an  incentive  to  corruption  uid  "graft" 

[t,  I]  2.  The  fact  that  the  indictment  was 
not  signed  with  the  name  'of  the  common- 
wealth's attorney,  but  instead  was  subecrttted 
with  the  name  of  the  foreman  of  tho  grand 
Jury,  did  not  render  it  snl^ect  to  demurrer 
nor  invalid.  The  iMtiper  indorsement  was 
made  In  Qie  proper  place  and  signed  In  tbB 
proper  way  by  the  foronan  of  the  grand  Jury 
as  required  by  the  statute  relating  to  such 
juatteza  Than  Is  no  provision  of  the  Code 
nor  any  statute  wUch  requires  Uw  Indlct- 
mant  to  be  siAecrlbed  at  its  end  tsf  the  oom- 
meinKsltA'a  attorney,  nor  to  be  subscribed 
tit  any  ooa,  and  hence  would  be  sufficient  if 
sntaerihed  by  no  one.  Brown  v.  Oommon- 
mdtb,  188  Ky.  686,  iVt  8.  W.  2SL,  25  L.  R. 
A.  (N.  S.)  m,  138  Am.  Bt  Rep.  471,  21  Ana. 
Gaa.  672;  Sims  v.  Oonmonwealth,  IS  8.  W. 
1079,  12  Ky.  Law  Bcp^  210. 

HiB  Judgment  la  therefore  reversed,  and 
cause  remanded  for  proceedings  not  incoo- 
dstent  with  this  opinimL 


Mo) 


HUQGINSv.HILLsImL  (Nt.Mll8.) 


<RiQMme  Co&rt  of  Hiisouri,  In  Bane. 
24,  im.   Motion  for  Beheariag 
Ovemikd  Dec.  SO,  1021.) 


1.  RoforwM*  •e»I00(3)  —  Coart  nay  axteai 
Une  for  filing  exoaptioas  to  rapart. 

Under  Ber.  St  1900.  1  2012,  providing  tbat 
aU  exceptiona  to  the  report  of  a  referee  shall 
be  filed  within  four  daya  after  ttie  report  ia 
file^  tlie  -conrt  haa  some  diaeretlon  in  extend- 
ing tlie  time,  at  least  if  the  extenrion  ia  niade 
vitUn  the  fonr  daya.  (Per  Hl^e  and  OraTea, 
3J.) 

3.  Appeal  and  error  «=:>695( I)— Merita  of  equi- 
ty  case  not  considered  when  whole  evidence 
not  abatraotetf. 
On  appeal  in  an  equity  case  there  must 
an  abfltraet  of  the  whole  evidence,  and  while 
tUa  doea  not  mean  that  qoestiona  and  answera 
most  be  printed  or  that  documents  must  always 
he  printed  fn  fall,  all  mattera  must  b«  fairly 
abstracted,  to  the  end  that  the  court  may  have 
the  whole  case  before  it  just  as  the  tibancellor 
did,  and  if  tiie  record  does  not  abstract  the 
whole  evidence,  the  case  will  not  be'  reviewed  on 
its  merits.    (Per  Higbee  and  Oraves,  JJ.) 

3.  Appaal  and  error  «»847(  t  )~«ull  to  adju- 
dicate aad  aaforoa  liaae  of  aaohaaloa  treat- 
ed as  aio  la  equity  far  purpoaa  of  review. 

A  suit  under  Laws  Ifttl.  p.  814,  providing 
for  the  adjudication  and  determination  in  one 
suit  of  the  rights  of  all  claimants  to  mechanics' 
liana,  et&,  is  one  in  equity,  and  the  rulea  ap- 
pBcahle  to  appeala  In  nilta  in  eqnity  must  be 
appHed  thereto^  especially  where  there  wsa  an 
isauc  aa  to  priority  between  the  mechanlea' 
Uena  and  mortgages.  (Per  Higbea  and  GraToa, 
JJ.) 

4.  Appeal  aad  error  ^=>8g5(3)— Conrt  llads 
faote  la  tqulty  ami  tfoee  not  baaa  daelslaa  #■ 
tadlnga  of  referee  or  ohaacellor. 

In  equity,  the  Supreme  Court  neither  goes 
to  the  findings  of  a  referee  nor  to  a  chancel- 
lor'a  findings  for  the  facts,  but  finds  its  own 
facta.   (Per  Higbee  and  Graves,  JJ.) 

Jamea  T.  Blair.  Woodson,  and  I3der.  JJ.,  dla- 
aentlng.  Jamea  T.  Blair,  0.  J.,  and  Woodson, 
J.,  diasentlng  on  rehearing. 

Appeal  trcon  Circuit  Oonrt,  Ola?  Ooanty; 
Frank  P.  Divelbles,  Judge. 

Action  Iry  George  W.  Huggins  against  Lena 
G.  HIU  and  others.  From  a  judgment  for 
plaintiff,  the  defendant  named  and  certain 
other  defendants  appeaL  AfiSrmed. 

G.  W.  StnbbB  and  E.  W.  Sloan,  both  of 
Kansas  City,  for  appellants. 

Haft,  Meservey,  German  &  Michaels,  of 
Kansas  City,  for  respondent  Huggins. 

New,  Miller,  Oamack  &  Winger,  of  Kansas 
City,  for  respondents  Ulrlch. 

Latbrc^,  Morrow.  Fox  &  Moor^  of  Kansas 
City,  and  Martin  B.  Lawaon,  ot  Liberty,  for 
lespondent  Kleeman, 


ROCMmra  v.  Hiix 
<aHaw.> 

Oooper,  Ned  ft 
ra^Mmdents  Jennc 
-  Davie  ft  Woodr 
apondents  Stewart 
atrotiiw  ft  Can 
reepoadeat  Weke^ 
Tlnten  Pike,  of 
St  Joeeph  Klectri 


MOZLBT,  C.  1 
brongbt  tinder  th 
1911  pertaining  to 
1911,  p.  814.  Itia 
the  statute  s6  den 
table  In  Bnbstano 
usual  roles  of  equ 

PlalnHff,  a  buUc 
dition  or  ann«  to 
slor  Springs,  Mo., ; 
work  on  the  old  bi 
longed  to  defenda 
terms  ot  the  cont 
fnmlsfa  the  materl 
compeoisatlon  recc 
amount  of  labor 
The  annex  was  no 
rrs,  but  plaintiff  ^ 
cent,  of  the  actual 
that  Bnm  to  build 
compensation  for 
nlshed  on  the  old 
Before  the  completl 
arose  between  the  i 
fully  finished  the  v 
finished,  and  there! 
plalntUC  had  done. 

Plalntift  original 
aeven  counts,  but 
the  counts,  and  broi 
salt  covering  these 
for  .nonUenable  th] 
la  covraed  by  the  f 
iglnal  petition.  S 
count  the  plaintiff 
quantum  mranlt  ai 
contract.  Seeking 
tbo  proper^  for  tt 
bor  and  material 
availed  himself  of 
ot  1911  foresaid.  1 
frcnn  whom  plalnd 
for  the  boUdlDg  had 
broufi^t  suits.  In  c 
plalntift  began  Us 
defendant  had  plat 
the  property,  and  tt 
Ity  of  liens  come  1 
typical  case  for  Uu 
vlslms  of  the  act  ol 
tiff  brought  into  cou 
materialmen,  all  tht 
deeds  of  trust,  and 
Hill,  so  that  no 
against  or^lntorsted 
ont  of  plalntUTs  cai 

The  cause  was  rc 
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fitm  die  jodfment  and  decite  of  tbtt  coort, 
based  upon  the  flndings  ot  this  referee, 
the  defendant  Lena  Hlil  has  a]^>ealed.  It 
Should  be  added  that  she  filed  a  large  coun- 
terclaim which  was  disallowed  both  by  ref- 
eree and  court  Her  appeal  Gorers  tlds,  as 
well  as  tha  pbdntUTs  Judgment  tut  onr-916,- 
000. 

In  this  same  action  the  plaintlfl  appealed 
frcHn  that  porti(m  of  the  decree  whldi  charged 
(me-half  of  the  costs  to  him.  This  appeal 
has  Its  particular  number  upon  our  docket 
Upon  the  filing  of  the  referee's  report,  the 
court  granted  time  (over  the  four  days  al- 
lowed b7  statute)  In  which  to  file  exceptions 
to  the  report  of  the  referee.  Of  this,  point  is 
made  by  respondent 

[1]  I.  There  are  freQueat  expressions  by 
this  court  to  the  effect  that  these  exceptions 
should  be  filed  within  the  four  days.  The 
statute  so  says.  Section  2012.  B.  S.  1909; 

We  have  cases  like  Gaston  t.  Kellogg,  91 
Mo.  104,  3  S.  W.  689,  Maloney  t.  By.,  122  Mo. 
lOe,  26  S.  W.  702,  and  Beinecke  t.  Jod.  86 
Mow  386,  wherein  the  court  has  said  that  the 
trial  court  might  have  well  overruled  the  ex- 
ceptions on  the  ground  Uiat  thev  •were  filed 
out  of  time.  These  cases,  faoweror,  do  not 
readi  the  real  point,  and  that  Is:  Oan  the 
court,  under  this  statute,  grant  additional 
time  (the  grant  being  made  within  the  four 
days,  as  here),  and  by  this  grant  make  ex- 
ceptlcoui  filed  out  of  time  proper  for  consid- 
eration as  if  filed  within  tbe  statutory  time? 
This  is  the  real  point  taara  In  McPike 
McPlke,  m  Mo.  loc.  dt  222,  20  S.  W.  loc. 
dt  12,  Oantt.  J.,  said: 

"The  circuit  court  gave  each  side  lean  to 
file  exceptions  on  or  before  February  1,  1887. 
The  administrator  de  bonis  non  fil«]  bis  ex- 
ceptions on  Febntaty  2,  1887.  The  extension 
of  time  was  a  matter  within  Uie  discretion  of 
the  trial  Judge,  and  tUa  motion  was  pr^erly 
oTerruled.'* 

In  the  McPike  Case  the  referees  r^rt 
had  been  filed  on  December  6th,  prior  to  the 
February  1st  mentioned*  supra.  This  ruling 
was  in  division  2  of  this  court  and  was  ap- 
proved In  division  1  in  the  more  recent  case 
of  State  ex  rel.  v.  Woods,  234  Mo.  loc  dt  23, 
24, 1S6  S.  W.  337.  In  view  of  these  holdings, 
we  are  inclined  to  the  view  that  the  excep- 
tions to  the  referee's  report  were  In  time. 
The  statute  (section  2012,  supra).  Is  quite 
specific,  but  it  appears  that  we  hold  that  the 
trial  court  has  some  discretion  in  extending 
the  time,  at  least  If  it  appears  the  extension 
is  made  within  the  four  days  allowed  by  the 
statu  ta 

[2]  IL  There  Is,  however,  a  more  serious 
objection  to  the  record.  It  la  thus  asserted 
in  reepondmt's  hrief : 

**nie  case  was  tried  before  the  referee  tor 
nearly  60  days;  there  were  over  8,800  pages 
of  transcript  and  hundreds  of  exhibits;  only  a 
small  part  of  the  evidence  has  been  brought 
V9,   We  do  not  mderstand  that  any  auestion 


is  now  made  of  any  finding  of  {act  bj  tte  ref- 

eree^" 

No  denial  of  this  condition  of  the  record 
is  made;  In  £act  the  case  here  Is  larg^ 
made  to  depend  up<m  the  findings  of  fact 
ma'de  by  the  referee;  The  abstk*act  of  record 
indicates  the  truth  of  the  above  statement  of 
counsel.  The  whole  evidence  and  instm- 
ments  in  evidence  are  not  here  for  considera- 
tion by  this  court.  Nor  are  they  abstracted. 
Portions  of  the  evidence  are  abstracted  In  a 
way,  and  some  of  the  exhibits  are'  printed; 
but  this  does  not  suffice  in  an  equity  suit 
The  rule  of  this  court  is  thus  etated  bf 
Lamm..  J,  In  Pitts  T.  Pitta,  201  Ho.  loc;  dt 
869,  100  S.  W.  1047: 

"PlaintifEB*  learned  counsel  argue  that  <hl  the 
facta  found  by  the  chancellor  the  decree  was 
for  the  wrong  party-4n  other  words,  the  jodg- 
ment  on  its  very  face  Is  a  non  aeqitftttr.  It  may 
be  conceded  there  are  dicta  In  some  ef  out 
dedsiona  lending  countenance  to  the  view  that 
we  will  review  a  Judgment  in  equity  which  in- 
corporates Into  itself  a  finding  of  facts  and  re- 
verse or  affirm  such  judgment  in  accordance 
with  our  notions  of  the  probative  force  of  the 
facts  found.  Bot  such  precedents,  if  preced- 
ents they  be,  must  no  longer  be  followed.  Oar 
later  deddims  thoroughly  review  the  cases 
and  furthermore  consider  the  matter  tm  its 
philosophies  and  from  the  standpoint  oC  the 
very  right  and  Justice  of  the  th^,  and  VM 
that  in  an  eqoi^  suit  It  is  incnmbent  npon  a 
litigant  seeking  reHef  from  ua  to  bring  here 
the  evidence,  so  that  our  c(msdence  may  bs 
bound  and  we  may  seek  equity  and  do  it  in  the 
Ugbt  of  Uie  testimony  itself.  Ooinan  t.  Don- 
nell,  201  Mo.  173;  Patterson  v.  Patteraon,  200 
Mo.  386;  SUte  ex  rel.  v.  Jarrott,  183  Uo.  204; 
see,  also,  rule  7  of  this  court. 

"Equity  suits  are  to  be  heard  de  novo  on 
appeal.  The  eye  of  a  chancellor  must  aeardi 
the  very  marrow  of  the  thing;  and,  In  order  to 
diieem  what  is  due  the  litigant  tlmt  eye  most 
not  be  baffled  by  the  screen  of  a  mere  finding 
of  facts  below— the  question  still  remaining. 
Were  the  facts  as  found  the  real  facta  or  not? 
FiUpatrick  v.  Weber,  168  Mo.  662;  Shaffer  v. 
Detie,  supra;  Bouton  r.  Fti^n,  seprau  If  the 
cbaneeUor  had  called  to  Ue  aid  a  Jnxy  and 
submitted  to  that  jnry  issues  of  fact  the  jory's 
finding  would  have  been  merely  advisory  and 
not  binding  on  the  chancellor.  Bouton  t.  Pip- 
pin, 192  Mo.  loc.  dt  474.  By  anal<^,  the 
chancellor's  findings,  nisi,  are  looked  on  as 
somewhat  adviaoiy  and  not  landing  here.** 

Tb»  Patterson  (^ase,  200  Mo.  835,  98  3.  W. 
613,  dted  in  the  Pitts  Case,  glvea  the  reason 
for  our  rule.  We  require  an  abstract  of  the 
whole  evidence  in  the  case.  This  does  not 
mean  that  questions  and  answers  must  be 
printed,  nor  that  documents  must  always  be 
printed  In  full,  but  it  does  mean  that  all  mat- 
ters In  evidence  must  be  fairly  abstracted,  to 
the  end  that  this  court  (as  a  court  of  chan- 
cery) may  have  the  whole  case  before  it  Just 
as  the  chancdlor  nisi  had  it  It  Is  not  for 
counsd  to  pldi  and  choose  the  portions  of 
erldeaookto  Imi  submitted  ber^  I£  tide  case  np- 
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on  Itfl  nMrite  li  <to  be  reviewed  bere.  That 
the  repmd:  does  not  sljstiact  tbe  whole  efit 
dmce  Is-  quite  clear. 

[I]  Ttae  statute  under  wblch  tbis  salt  was 
brooglit  niake«  tbe  case  one  in  equity..  Laws 
of  19U,  p.  314.  Not  oaUy  so,  bul^  tb^  case  Is 
(without  the  statute)  oiia.lii  equity,  because 
one  ot  its  purposes  is  to  bare  tbe  court  de- 
termine priority  of  liens.  So  that,  not  only 
by  tbe  terms  of  tbe  statute,  but  by  the  sub- 
ject-matter of  tbe  suit,  this  case  Is  one  in 
equity,  and  to  its  bearing  here  we  must  ai>- 
ply  the  rules  of  eqnlty  In  such  appeals. 

[«]  III.  By  reference  to  tbe  act  of  1911 
(Laws  of  1911,  p.  314),  it  will  be  nodced  that 
tbe  whole  matter  of  adjusting  liens  has  been 
made  an  equitable  action.  Sucb  was  tbe  pro- 
cedure  In  tbe  case.  All  lien  claimants,  as 
well  as  mortgage  claimants,  were  made  par- 
ties. Tbe  petition  of  Hu^ns,  after  ttae 
ellminatloii  of  five  connti  thereot  left  but 
two  coonts,  one  of  wbliih  was  n  de^laratloii 
under  tbe  contract  and  the  other  of  whicb 
was  mn  actton  In  qnantom  meralt  If  thto 
builder  breadMd  the  contract,  the  contrae- 
tor  ooold  sue  in  ettber  way.  If  the  bander 
had  not  breached  tbe  contract,  bat  the  bread) 
was  made  by  the  contractor,  tben  the  con- 
tractor had  hie  action  in  quantum  jnenrit. 
These  qneatioBS  we  saggeBt,  not  for  the  pur- 
pose of  gelng  into  them  under  tbis  record, 
bat  SB  ihoirlac  the  necMaUT'tfC  haTlDC  aU 
the  erldNMe  In  an  tnxAtf  ca«&  Ottaer  qves- 
Uoaa  taivalrad  hi  the  flndlog^  «C  the  reftoee 
and  Judgment  of  tbe  court  entered  thereon 
likewise  call  tor  a.  loll  diowliig  Sn  eqidt7. 
Tba  abstraot  of  neovd  in  this  case  dees  aot 
meosore  up  to  abstracta  ctf  record  required 
In  m0i  cases,  and  undw  tiie  rulings  cited, 
supra,  the  iodgmoit  must  be  affirmed. 
Throu^nt  ai^eUantfs  brief  we  are  dted  to 
Via  findings  of  the  rtferee  upon  disputed 
Ipcrfnts.  rather  than  to  the  material  evldeoce 
iipon  the  points.  In  equity  this  court  nei- 
ttier  goes  to  the  findings  at  a  xvteree,  nor  to  a 
chancellor's  findings,  for  the  fiicts.  We  re- 
quire an  the  evidence,  so  that  we  can  find 
our  own  facts. 

For  thlB  failnrey  let  the  judgment  be  af- 
flrmed. 

PBB  CUBIAM.  The  tongcing  opinion  at 
MOZLBT,  O,,  is  hereby  adopted  at  the  opln- 
km  of  the  court  In  banc. 

GRAVES  and  HIGBEB,  JJ.,  concur. 

WALKER,  C.  J.,  and  DAVID  B.  BLAIE, 
J.,  concur  in  result 

JAMES  T.  BLAIR.  WOODSON,  and  EL- 
HEtH,  JJ.,  dissent 

On  Rehearing. 
PER  CURIAM.   R^earlng  denied. 

JAMES  T.  BLAIB,  O.  J.  (dlssoitlng).  The 
opinion  af&rms  tbe  judgment  on  fhe  ground 
that  this  Is  a  suit  In  equity  and  that  tbe 
vhide  cridence  la  not  broutfit  here  q^pel- 


lants.  Tills  h<AiUnK  la  baaed  19m  «  lonark 

in  respondent  Hugglns'  statemei^  of  the  oase 
to  tiie  effect  that — 

*^er«  were  8,800  pases  of  transcript  and 
hnndreds  of  exhibits;  only  a  small  part  of  the 
vTidenes  has  been  brought  up.  We  do  not 
understand  that  any  qaestion  Is  new  made  of 
aay  finding  of  fact  Iqr  the  referee." 

BeigKudoits  do  not  ask  an  affirmance  on 
the  ground  that  all  tbe  evidence  la  not 
brought  vjf,  and  do  not  contend  that  the  evi- 
dttice  brooi^t  up  Is  not  sufficient  for  the  de- 
termlnatiw  ot  the  quei^ns  ralaedJty  i^ipei- 
lants.  In  fiict,  the  qootatiott  tnm  leapmd- 
ent  Hoggins'  statement  shows  that  he  under- 
stands that  no  qnest^  is  now  raised  which 
cballgigea  the  referee's  finding  of  fact  The 
principal  questltms  ^veented  by  anieUants 
do  not  depend  upon  ;the  eridence.  Th^  con- 
tend In  their  bri^  that  (1)  the  petitton  does 
not  state  fiicts  snffit^ent  to  coustltnte  a  cause 
of  action ;  (2)  that  tbis  Is  an  action  on  a  con- 
tract, and  that  tbe  court  and  referee  find  re- 
QMndflnt  Hugglna  abandoned  his  contract 
without  justtfioatlon,  and  therefore  (appel- 
lants say)  req^ondent  cannot  recover;  fjXt 
that  resvmdent  Hugglna  cannot  recover  un- 
til be  pays  off  the  Uens  of  materialmtfu 
whldi  the  referee^s  report  shows  he  has  not 
done;  <4)  that  the  work  was  not  oomiriieted 
In  the  time  originally  fixed  by  tbe  contract 
(it  seems  undisputed  that  it  was  not),  and 
that  there  is  no  claim  or  finding  that  (he 
time  was  extended  in  accordance  with  em- 
tract  provisions  concerning  extension,  and 
therefore  tbe  court  erred  in  dismissing  the 
connterdaira  tor  damages  because  the  build- 
ing was  not  completed  In  ctmtract  tiJBie;  (t^ 
that  tbe  allowances  of  interest  and  profit  by 
ttae  court  and  referee  were  enroneoua  because 
respondent  Hnggins  had  abandoned  his  con- 
tract and  could  not  base  a  claim  for  profit 
upon  tbe  contract  and  could  not  recover  in- 
terest on  quantum  meruit  until  after  judg^ 
ment  and  until  after  the  discharge  of  tbe 
liens;  (6)  that  the  findings  of  the  referee 
and  the  court  are  inconsistent  to  the  extent 
that  tbe  ]ndgm«it  is  not  Justifled  by  them; 
(7)  that  tbe  referee's  findings  ^title  appel-* 
lants  to  judgment  for  damages  for  tbe  fail- 
ure to  complete  the  building.  In  fact  prac- 
tically all  tbe  questions  raised  depend  for 
their  solution  upon  the  pleadings,  the  con- 
tract and  other  deeaments,  tbb  findings  of 
the  retlsree  aa  adcvted  by  tbe  oowt,  and  the 
Uw. 

Further,  tbe  record  conaista  ot  CSS  printed 
pages.  The  testimony  of  every  witness  ac 
the  trial  is  stated  in  narrative  form,  and  no 
objection  thereto  is  made  by  any  of  the  re- 
spondaits.  Tbe  documentary  evldMice  is  set 
out  except  that  In  Instances  In  which  numer- 
ous  documents  of  like  cliaracter  are  con- 
cerned one  Is  printed  as  typical  of  the  rest 
and  the  differences  In  names,  dates,  etc.,  are 
given.  One  tbe  whole,  It  seems'  that  tbis  is 
a  fair  abstract  of  tbe  record  and  famistaea 
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y«t  [«ffletallr] 
OiMt  part  Of 
9  dwlt  ttmrt  Cbt 
«»  wwpwi^lWit  Hill 
a*  ^ptiluit  bere- 
rt^  UBoantliig  ap- 
18,000,  wUcfa 
y«Hp«T  mit  above-men- 

prooeeding  In 
proTlfdoiis  at  Uw 
f  21-  atm^  »  ■ediaalcs'  Hens. 
E  JLaMEt  -STT.  PL  314.     The  t»-o 
£  as-  .wiUm,  bKOT-  stood  upon  de- 
sbI  apon  a  qu&ntoia 
3  -S!-!^  fTti4lg^  for  the  buildins 
r  X  f  ima  a>  the  Boyal  H<Mel 

^  'T— T^r  :crr::».  Mo-  owned  by  respODd- 
-s   illl.  H.  lix-  r^oadeting  the  existing 
~  ■■~     Tjmr  -im  ancract  ilie  cost  of  ihe 
mc  s  oKead  Uie  stun  fft  $52.- 
a  funiiib  all  labor  "tmI 
■i.  vas  to  rec^ve  as  hia 
i  pv  •mac  of  the  actual  cost. 
itK  'Mi  fciTdIng  be  was  to 
Before  the  com. 


■c  V  liAiuMjH  arostt  between 
—■^"■■B  layMeiitB  doe^  or 
am.  wBh  the  reeolt  that  ap- 
I  a  gaaoBid  with  the  work  on- 

c  am.  -Hcenri  :te  Wlitfng  and  ii^m^ 
-te-j^mnat  left  on  tbe  grfflmJ 
withm  dae  time  aj^ellaBt 
Li  MiiHii  ^  JmmA  broagfat  suit  onto- 
K  <         aalfn  a*  owner,  mortga- 
A  i^iTiaefr  Hen  dalmanta 
fflsd  an  answer, 
[denial,  oonpled 
W3  L  ^Msciate    ifee  aam  of  940^061^ 
"  _  owr  80  daya  befon 
A.  nsi^  wte  ported  on  both  the  law  and 
=^         -B  -Sat  T^rmic  eonrt    After  hear- 
zir  '  .-"TaM  nd  ciFeptlona  ta»  Ba<3i  reiiort, 
r  :_=:la  »  ▼  ps»  z-.  -  .• -5  WdBfc  flfce  conrt  OTerroled  Che 

-  ^  -.'-•-a.  yr-^-  .aat       I  npwt,  and  rendered  a 

-  a        u-  ^Snrr;.   tar  J  -J**  W.  B^ssins.  on  his  petiti«t 
-    -                          *                                  1ST*  »  rw«Tw  of  and  from  tbe  de- 

jB.aMMt  ^Aa&  EBL  tte  sum  of  »19.309.  witk 
=si««c  i«  tarn  d«r  at  tke  rate  of  6  per 
-sc.  Tvr  atmon.  n>$«cber  with  Oie  coats  taxed 
~  3tac  HBd  pUintiff  have  a  Uen  there- 
fnOswng  deacribad  real  ea- 
ihe  hotel  property). 

•   '.  «  i£     rSe  ?iii;;3MKC  rendered  further  prorided 

s.         r  ":    ■  7  .  —  i,:-  iac  iSe  several  defendant  subcontraiAias 

s  .      -£         ^        r.  v  <       iJ  2f         -tn^pBcncs  tg^ast  appellant  aggregat- 
'-».-■  - — ^-  ji.r  y:>JUS.*L  whh  a  lien  on  the  property. 

-r.ir  ajT-tf-' Ji;  have  execution  In  the  amount 
-SI  '       «  A-  ■■■     -»  -  c^aa-  ai       f     j  jtl^awit,  togettier  with  Intereat  there- 

.tv        *^      "^-^       -'•  -^-^         c'i-f!:-  :b  -aati  all  dtt  costs  ta»d  hei^n,**  aald  ez- 
.UA  -f-         --  ^-  eL^^::oa  t»  be  a  special  fieri  fadasi  ^pecil^riag 

^        «va-c  ^  -i^-  liCi.  osr,  :Le  L>*:el  pniperty,  and  that  out  of  tlie  pro- 

M  auM  s^Ec  uS  KCT-XTUKCB  ta  mU  Ktr-MBBbrnd  Dlgciti  and  IMnaa  " 
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eecds  of  ml«  of  saM  property,  under  snidt  ex-  decreed  «  lien  ai 
ecation,  tlie  lAierlff  pay,  first,  tbe  costs  of  the  proTomtKbr  ti  In 
suit,  tben  to  tbe  sobeontractors  the  respee- 
tlve  amonnta  of  tbeir  s«verat  jadgmuits,  next 
to  ai^ellant  any  dUTerence  between  the 
atnomt  due  htm  and  the  amoont  due  Uie 
several  Bobcontractore,  nest  the  amonnts  of 
two  deeds  ot  trast  whl(^  were  a  Ilea  <»  the 
said  property,  and  finally  to  resptmdeat  any 
surplus  remaining.  As  to  leepoBdait  tll<e 
judgment  provided  that — 

"Defendant,  Lena  Q.  fflD,  shaU  take'  nothliir 
by  her  amended  answer  and  cocnterdafm  here- 
in, and  as  to  said  amended  answer  and  coon- 
terdaim  the  iJahttiff,  George  W.  Huggina,'shan 
go  hcnee  widiont 


In  a  separate  paragr^^h  the  judgment  fur- 
ther inoTlded  that— 

TThe  defuidant.  Lena  6.  HUl*  aball  recorer 
from  the  plaintiff  one-half  of  tJl  coats  taxed 
In  this  ease." 

It  la  from  this  part  Of  the  judgment  that 
tbe  appeal  Is  taken. 

I.  In  apfvoachlag  the  Question  before  us 
for  reiTlev,  we  are  fully  cognisant  of  tbe  gen- 
«Kd  mie  that  in  an  eqnl^  case  the  aUow- 
aaee  of  coats  la  within  tbe  discretion  of  tiie 
trial  chancellor,  and  will  not  be  disturbed 
when  DO  abuse  of.  that  discretion  has  been 
sbown.  We  are  also  aware  of  the  doctrine 
in  this  state  that  wheire  substantial  Issues 
arv  found -partly  for  tbe  plalntlS  and  partly 
for  the  defffltdant,  tbe  txM  oonrt  baa  dUi- 
cretlon  to  apportloa  the  costs.  BmAer  t. 
Zimmerman,  186  Ma  5S.  86  S.  W.  210;  Bobb 
V.  WoUr.'M  Uo.  App.  516;  Plant  Seed  Go.  t. 
Michel, '  87  Mo.  Ai^.  813 ;  Sdiumacber  t, 
Mehlberg.  96  Mo.  App.  688,  70  S.  W.  910; 
Sttredge  v.  GhlUleothe  I.,  ft  B.  AssPn,  103 
Mo.  App.  861.  77  S.  W.  147.  However,  In  the 
imtant  ease  an  examination  of  thft  report  of 
the  referee,  as  wctll  as  of  the  jndgmoit  Ten- 
dered  ttierem,  falls  to  disclose  any  substan- 
tial tssne  fotmd  for  respondent.  Tbe  jud^r- 
ment  spedficaUy  iKwIdes  that — 

'a>ateBdattt,  Lena  O.  HOI,  shall  take  nothing 
by  her  amended  answer  and  eonnterdum." 

Contra,  the  re^Kimnieiidatlon  of  die'  referee 
(adopted  by  the  court),  was  tbat — 

"Plaintiff  have  and  recover  judgment  against 
defendant,  Lena  Q,  Hill,  for  (16,115.41"  (wbicb 
■am  was  but  $329.81  less  than  the  amount  sued 
for),  "with  6  per  cent,  interest  from  May  22, 
1913,  the  date  on  whfcli  plaintiff  filed  his  lien 
statement,  and  that  said  snm  be  declared  and 


The  "Bubatautl 
whether  or  act 

the  amount  clalJ 
lant  was  entitle 
whether  or  not  h 
respondent  All 
mined  in  favor  o 
for  he  was  the  p 
ly,  under  section 
tlon  1694,  B.  S. 
"in  an  dvil  act! 
kind,  the  partjf  ; 
co«U  againtt  the 
cases  In  which  a 
by  law,"  appellai 
cover  the  costs  o: 
And,  being  the  j 
was  without  disc 
of  the  costs  to  h 
Laran  et  al.,  61  U 
176  Mo.  App.  lot 
Smith  V.  Smith, 
Garhnrt.  122  Mo 
lAmm  V.  Bailey, 
W.  1085;  Turner 
45S,  7  S.  W.  570,  6 
V.  Nowland,  63  M 
Moreover,  sect] 
(section  7227,  B. 
lien  law,  whidi  pr 
aecertaln,  by  a.  tt 
the  amount  of  tl 
the  lien  la  proseci 
meat  tberef  we  in 
amount  claimed  li 
Uen,   tog^Jbter  v 
•  •  .•"  eonsttb 
lant  to  have  recov 
ics  ours.)   And  li 
27^  where  plalntl 
to  enfc^ee  a  mcchi 
it  was  held.  loc.  < 
he  recovers  Judgm 
tohla  costs." 

After  a  careful 
tlon  presented,  we 
hold,  that  error  w 
judgment  for  resp 
coats  taxed.  In  so 
judgment  is  conct 
Terse  and  remand 
to  the  trial  court 
vor  of  appellant  h( 
eat,  for  all  costa  t 
All  concur. 
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HUGGIN8  V.  HILL.  (No.  20765.) 

(Supreme  Ooart  «f  BUnonrl,  In  Bsne.  Jaly  8, 
192L  Motion  for  Behearlnf  Onmled 
Dee.  SO^  1021.) 

Courts  «=323l(5f)— AppeaJ  from  Judgment  on 
oontract  for  $1,284.92  within  Jnrltdlctlon  of 
Court  of  Appeals. 
In  a  building  contractor's  action  for  non- 
HenaUe  items  incurred  fn  connection  with  the 
work,  an  appeal  from  a  Judgment  for  $1,284^, 
irith  Interest  from  September  11.  1916.  was 
-  within  the  Jorisdietion  of  the  Kansas  Gitr 
Oonrt  of  Appeals  and  will  be  transferred  to 
that  conrt;  the  amount  in  controrersj  btSng 
within  its  JnrinUctlon. 

Appeal  from  Oircalt  Goart,  Clay  County; 
S^ank  P.  DirelUss,  Judge. 

Actitn  by  George  W.  Hoggins  against  liena 
O.  Hill..  From  a  judgment  tor  plaintiff,  de- 
fendant appealed  to  the  Kansas  City  Court 
of  Appeals,  which  transferred  the  case  to  the 
Supreme  Court  Case  retransEferred  to  the 
Court  of  Appeals. 

Stubbs  &  Stubbs  and  B.  W.  Sloan,  all  of 
Kansas  City,  for  ai^ellant 

Haff,  Meserrey,  German  ft  Hichaels,  of 
Kansas  City,  and  Martin  E.  Lawson  and 
Balph  Hughes,  both  oC  Ubcrtj,  toK  Tetrad- 
eat 

XLDBB,  J.  mi8  actum  Is  companion  to 
ttie  suit  of  George  W.  Hugglns,  Raqpondent, 
T.  Lena  6.  Hill  et  al.,  AppellantB,  decided  by 
Ibis  court  in  banc  on  May  24, 1821,  our 
20118,  S36  S.  W.  lOSl,  not  yet  tofBdally]  re- 
ported, which  was  a  proceeding  In  equity 
bnraght  under  the  provisions  of  the-  act  of 
1911t  pertaining  to  metdianlci^  liens.  Laws  of 
Missouri  1911,  p.  84.  That  salt  grew  out  of 
a  contract  altered  Into  between  ami^Unt 
and  respondoit,  under  tbe  tnrns  of  wfalcta 
respcmdent  was  to  remodel  and  repair  the 
Boyal  Hotel  at  Excelsior  Springs.  Mo^  and 
build  a  new  addition  or  annex  tliereta  This 
suit  18  for  the  reoorery  of  tdegraiA  and  tele- 
Xdione  toOE,  transportation  charges,  liability 
Insurance  preminms,  office  expenses,  and  otlk* 
nwltenable  items  Incnired  by  respondent 
in  ocnmectKm  with  the  work  carried  on  pur- 
suant to  sudi  contract 

The  Instant  case  was  tried  In  conjunction 
with  the  principal  salt  above  mentioned,  be- 
fore a  referee,  who  reported  on  both  the  law 
and  facts  to  the  circuit  court  of  Clay  county. 
tTpcm  most  of  the  Items  sued  for  the  referee 
found  for  respondents.  The  report  ot  the 
refwee  being  conflrmed'  and  adopted  by  the 
court,  Judgmoit  was  rendered  for  respond- 
ent against  appellant  fftr  ttie  sum  at  $!.• 
284.92,  wlUi  Interest  there«i  at  the  rate  of  6 
per  cent,  per  annum  from  September  11, 
1916.  From  this  Judgment  appelant  took  an 


appeal  to  the  Kansas  City  Court  of  Appeali. 
After  the  appeal  was  todged  in  Qkat  court 
and  brleflB  filed,  the  cause  was  transferred  to 
this  court  However,  an  examlnatioa  of  the 
abstract  ct  the  record  disdoalng  that  the 
amount  in  oontroversy  Is  within  the  Jurisdic- 
tion of  the  Kansas  City  Court  of  Appeals, 
and  without  our  Jurisdiction,  we  wder  that 
tbe  cause  be  retianaCened  to  ttiat  court  for 
adjudication. 
All  concur. 


PCGRAM  T.  WILLIAM  H.  LEE  4  CO. 
(Ns.  16869.) 

(St  Lonls  Conrt  of  Appeals.  MlssouL 
Jan.  8.  1922.) 

Appeal  and  error  e»639( I)— Appeal  dlsmlsud 
for  Insufflolenqy  of  abttrao^  atatooiea^  hrlif 
and  arosment 

Where  appfillant  failed  to  embody  In  Ui 
"abstract,  statement,  brief  anil  argument"  a 
clear  and  concise  sbitement  of  tibe  ease  and 
the  points  intended  to  be  Insieted  on,  as  re- 
quired b7  Ber.  St  1919.  |  1811.  and  Ae  ab- 
stract failed  to  show  that  a  trial  was  bed  aad 
judgment  rendered,  that  the  bill  of  exeepttom 
was  filed  and  allowed,  that  a  motion  for  new 
trial  was  filed  within  the  term,  or  that  an  ap- 
peal was  taken,  and  there  was  no  assisnment 
of  errors  and  no  brief,  the  appeal  will  be  dii- 
missed 

Appeal  firom  St  Lonis  Otrcnft  Ooart;  mi* 
son  A.  Taylor,  Jndge. 
'Vot  to  be  oflldally  pubUtiied.** 

Action  by  T.  Mason  Pegram  against  WQ- 
Uam  H.  Lee  &  Co.  Judgment  for  plalntUi; 
and  defendant  appeals.  Appeal  dismissed. 

J.  Butler  McConnldi,  oC  St  Loul%  for  sp- 
pellsnt 

Wood  ft  Teasdaleb  of  St  Lonl%  for  ze- 
qwndsDt 

BECKER.  J.  Bemondeiit  baa  Oled  a  mo- 
tlcn  to  dismiss  the  appeal  herein,  taken 
ns  upon  Butanlsaloo  with  the  case,  wherehi 
reapondent  Insists  that  the  printed  document 
whi<^  has  been  filed  In  this  case  by  the  ap* 
pellant  under  the  cation  "Appellant's  Ab- 
stract, Statement,  Brief,  and  Argument" 
brings  nothing  here  for  review,  that  there  li 
nothing  therein  whicb  by  the  most  strabied 
construction  can  be  held  to  be  an  Abstract 
and  that  It  Is  impossible  to  determine  frran 
a  reading  of  the  matter  appearing  under  the 
heading  "Stntemeut"  what  the  case  Is  about 
and  that,  though  the  words  "Brief  and  Alga* 
ment"  appear  upon  the  cover  of  tbe  aald  do^ 
ument  yet  nowhere  in  the  document  does 
anything  appear  under  audi  a  headli^b  si>di 
If  what  is  set  forth  ^nder  tbe  bead  of  "Ao- 
thorldes"  Is  Intended  for  a  "Brief  and  Ar- 
gument," the  same  Is  wboUy  tnsuffldoit  to 
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ocrmply  with  the  requirements  In  that  re-f  same  general  cha 
spect,  tor  no  asslgnmeat  of  errors  appears, 
no  points  and  authorities  are  set  oat.  and 
abaolntely  nothing  stated  which  could  be  con- 
strued as  an  arcoment  on  any  pcdnt  germane 
to  any  Issue  In  the  case. 

Our  examination  of  what  appellant  has 
flled  here  as  and  for  an  "Abstract,  State- 
meat,  Brief,  and  Argument"  discloses  that 
appellant  has  wholly  failed,  to  embody  there- 
in a  "clear  and  concise  statement  of  the  ease 
and  the  points  Intended  to  be  Insisted  on  In 
argumoit."  See  sectioa  1611,  B.  S.  Mc^  iSiiS ; 
Boyal  T.  Kas.  City  By.  Co.  (Sup.)  19a<e.  W. 
578;  Bedmonrowh  r.  Tae.  Co.,  204  S.  W.  086. 
Nor  Is  there  a  sufficient  abstract  of  the  rec- 
ord before  us,  In  Out  it  falls  to  show  that 
a  trial  was  had  and  a  judgment  rendered, 
or  that  the  bill  of  exceptions  was  filed  and 
allowed  (Houston  r.  Mahimey,  209  S.  W.  565), 
or  that  a  motion  for  new  trial  was  flled  with- 
in the  term  in  which  the  judgment  was  had 
(Flanagan  UlU  Go.  t.  City  of  St  Louis,  222 
Mo.  806,  121  S.  W.  112 ;  Dalton  r.  Register 
&  Co.,  248  Mo.  ISO.  IM  S.  W.  67;  Harding 
T.  Bedoll,  202  Mo.  635.  100  S.  W.  638;  Mason 
T.  Hutchison.  201  S.  W.  693),  or  that  an  ap- 
peal was  taken  (Citizen^  Savings  Trust  Go. 
T.  Merchants  Building  &  Loan  Ass'n,  196  S. 
W.  876). 

With  practically  no  statement  of  the  case, 
nothing  which  can  be  viewed  as  an  attract 
of  the  record  proper,  with  no  assignment  of 
errors  and  absolutely  no  brief  contained  In 
the  said  pamphlet  flled  here  by  appellant,  we 
must  perforce  sustain  reapoodent's  motion  to 
dismiss  the  appeal. 

It  is  Bo  ordered. 


AUiSN.  P.  3.,  and  DAUSS.  J.,  concur. 


STATE  SAV^  LOAN  A  TRUST  CO.  v. 
SWIMMER.  (NO.  17938.) 

(St  LooIh  Ooart  of  Appeals.  Missouri.  Not. 
fi,  1921.  Behearing  Denied  Dec.  14,  1021.) 

1.  Corporations  «=3694  —  Statate  forbidding 
foreign  eorporatlons  acting  as  trustees  un- 
der deed  of  trust  or  "other  conveyance"  held 
■ot  to  Inolade  trust  ereated  by  will. 

In  Bev.  St.  1919,  f  2264.  providing  that  "no 
foreign  corporation"  *^an  act  as  trustee  in 
any  deed  of  trust  or  oChev  conveyance,"  the 
words  "or  other  conveyance"  do  not  include  a 
trust  created  by  a  will;  such  words  having  ref- 
erence to  conveyances  similar  to  deeds  of  trust 

2.  Statotos  «s»l94— Rnio  of  "ejasdem  generis" 
stated. 

The  rule  of  "ejusdem  generis"  is  that 
where  in  a  statute  general  words  follow  partic- 
ular words  the  genersl  woricis  will  be  cimsldered 
as  applicable  only  to  persons  or  things  of  the 


elude  wholly  diffi 
[Ed.  Note.— Fo 
and  I%rase%  Firi 
Generis.] 

3.  Trusts  «»I7: 
eompelllag  delh 
sign  tmitoe. 

There  was  no 
of  eqnilT  in  com^ 
erty  by  defendant 
triz's  win,  thoog 
corporation. 

Appeal  from  S 
tor  H.  Falkenht 

Suit  by  the  St 
Company  against 
ment  for  plalntifl 
the  Supreme  Co 
case  to  the  Court 
Affirmed. 

Karl  M.  Yetsbi 
lent 

Wllfley,  Mclnt; 
Louis,  for  responc 


BIOOS,  a  Th 
to  compel  the  deft 
to  deliver  to  the 
property  which  w 
under  the  last  w^ 
Swimmer.  After 
the  petiti<m  whlcl 
dedlned  to  plead 
was  entered  as  pi 
which  the  defendi 
that  the  court  etti 
rer. 

The  petition  sti 
corporation  organ! 
state  of  Illinois,  i 
by  the  laws  of  thai 
administer  trusts  t 
no  office  in  the  sti 
licensed  to  do .  bu 
further  alleged  tl 
October  18,  1913. 
and  there  executed 
wards  she  moved  t 
resided  here  until 
1914;  that  her  will 
of  St.   Louis,  and 
appointed  the  def 
mer.  executor,  an< 
as  such,  and  assuE 
istered  said  estatt 
the  probate  court 
that  by  the  twelftl 
S.  Swimmw  gave,  t 
her  said  executor  o 
gages,  atoi^  bone 
other  choses  In  actl 
by  said  executor  foi 
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stm'  Abnbam  Swbumer  during  liis  lifetime,' 
and  directed  that  said  e»CDtor  ahoold  mai^ 
dial  and  canvraB  al!  of  the  laaaets  araU- 
aUe  nnder  said  dause  of  said  ^U,  and  de- 
liver au(A  inTeetmoits  to  the  jilainUlf,  State 
8a Tings,  Loan  ft  Tniet  Company,  that  oom- 
pany  being  named  In  sneli  will  as  atde  trustee 
at  said  funds,  secnrlties,  and  Investments, 
and  whldi  trustee  was  directed  by  said  will 
to  tlm«after  ke^  said  fands  invested  in 
good  and  proper  secnrltles,  and  pay  tlie  in- 
come derived  therefrom  to  the  testator's  said 
aon,  Abraham  Swimmer,  in  quarterly  install- 
amite  during  his  llt^  and  upon  his  death 
such  company  as  sudi  trustee  should  pay  the 
principal  to  the  children  of  said  son,  or  to 
the  survivors  of  them,  upon  arriving  at  ma- 
jority, in  the  following  proportions,  namely, 
$600  in  cash  to  Rosa  Isab6Ue  Swimmer,  and 
the  remainder  of  the  trust  fund  to  Harris 
Franklin  Swimmer,  and  directed  that  said 
children  should  rec^ve  the  Income  from  said 
funds  during  their  minority  In  the  same  man- 
ner as  their  father,  Abraham  8.  Swlmmor,  If 
he  were  living. 

The  bill  then  alleges  than  on  the  day  of 
the  death  of  the  testator  all  said  funds  and 
property  were  and  ever  since  have  been  in 
the  city  of  St  Louis  and  state  of  Missouri ; 
that  said  executor  duly  administered  said  es- 
tate, made  final  settlement  thereof,  which 
was  approved  on  July  1.  1015 ;  Oiat  defend- 
ant Reuben  S.  Swimmer  as  such  aecutor  re- 
ceived all  of  said  trust  property,  and  has 
either  Invested  or  canvassed  all  audi  proper- 
ty, or  has  had  a  reasonable  time  to  do  so, 
and  that  such  trust  property  Is  and  has  al- 
ways been  in  the  dty  of  St  Louis.  It  Is 
then  allied  the  ^Intlfl  as  such  trustee  is 
entitled  to  reedre  from  the  defendant  all  of 
sndi  trust  prox>erty.  and  has  dmanded  the 
same,  but  defendant  has  refused  to  make  de- 
livery thereof.  PlalntiCC  prays  for  an  a<N 
countlnp,  and  that  defendant  be  required  to 
deliver  to  such  trustee  all  of  said  trust  prop- 

The  ground  of  the  demurrer  relied  on  is 
stated  thus  by  defendant's  counsel : 

That  it  affirmatively  appears  from  the  face 
at  the  petition  that  plaintiff  is  a  foreign  corpo- 
.  ration  having  no  office  and  not  being  licensed 
to  do  bDsinesa  In  this  state;  that  the  property 
refsrred  to  In  the  petition  was,  and  all  times 
mentioned  in  the  petition,  and  now  la,  in  the 
■tata  of  Mlasoori;  that,  therefore,  nnder  the 
laws  of  this  state,  and  more  particularly  un- 
der section  28C9,  B.  S.  1800,  plaintiff  has  no 
i^ht  or  power  to  act  as  trustee  nnder  the  will 
referred  to  in  the  petition;  and  that  therefore 
plaintiff  has  no  standing  Id  this  court  in  the 
instant  matter  and  no  right  to  institute  or 
maintain  the  anit  flled  by  it" 

The  case  presents  a  single  legal  proposl- 
tlon»  nam^,  whether  under  the  law  of  Mis- 
souri, statutory  or  otherwise^  the  plaintifC  la 


disqualifled  from  acting  as  trustee  under  tlw 
win  of  Lena  S.  Swimmer.  Defendairt^s  coon- 
sM  say  that  tbe  plaintiff,  bdng  a  foreisn  cor- 
poration,  is  diaquallfled  from  acting  M  sole 
trustee  In  lOssoatt  under  tbe  proTlfll<mfl  of 
section  S809,  B.  8.  190B  (section  22IM.  a  & 
101^.  And  aride  from  this  statutes  eontt  ot 
eqidty  In  flie  esordse  of  Its  dfacretlon  should 
not  permit  a  nonresident  trustee  to  take 
charge  of  tbe  pnq>erty  situated  in  IDssoaii 
and  remove  it  from  this  stata 

[1]  I.  Tbe  statute  irefened  to  (sectiaD 
2254^  B.  6.  1919)  reads  thus: 

"For^gn  oorporoUow  or  psraoa  not  to  act  m» 
triutee,  nn/au  domettic  corporation  or  retident 
tnutee  &«  named  aa  cotruttee. — 'So  fortign  cor- 
poration or  individnal  shall  act  aa  tnutee  •» 
any  deed  of  trv$t  or  other  eonvej/anco  hereaftw 
made  by  any  person,  6rm  or  corporation,  wher*- 
by  any  propertv,  real  or  pflnosa^  tiUimfo  or 
Mng  4m  fMi  atoM,  <t  hereafUr  eoMwiwd  «» 
tntat  for  ««v  pvrpoM  Kkalever,  nnleaa  in  such 
conveyance  there  shall  be  named  aa  cotmstee  a 
corporation  organised  under  tbe  laws  of  this 
state,  and  having  power  to  act  aa  tnutee  and 
execute  trusts,  or  an  individual  dtlzcD  of  the 
state  of  Missouri.  Ko  suit  shall  be  brought  to 
foredoee  any  aach  deed  of  trust,  unless  a  resi- 
dent trustee  shall  be  a  party  pbOntUt**  (Ital- 
ics ours.) 

Do  the  words  "or  other  conv^ance^  used 
In  said  statute  include  a  trust  created  by  a 
will.  If  so,  plaintiff  has  no  right  to  act  ca 
sole  trustee  under  the  will,  and  such  would 
bar  the  suit  This  statute  has  been  before 
the  appellate  courts  on  one  occasion  only,  and 
then  the  question  her^  was  In  no  wise  In- 
volved. It  waa  then  held  that  the  fact  that 
a  deed  of  trust  named  a  nonresident  as  sole 
trustee  did  not  render  It  Invalid  where  it  re- 
cited that  in  case  of  the  trustee's  disability 
in  any  wise  to  act  the  sheriff  shall  proceed  to 
selL  Cknnmerce  Trust  Co.  v.  EUla.  258  Mo. 
702,  lOT  S.  W.  974^ 

Section  1S418,  B.  S.  1919  (B.  S.  1909.  { 
11919),  provides  a  method  for  tbe  appoint- 
ment of  a  new  trustee  wbne  "any  trustee  In 
any  deed  of  trust,  to  secure  tbe  payment  of 
a  debt  or  other  UablUty,  or  to  whom  any 
property  Is  or  has  been  conveyed  for  the 
b^efit  or  use  of  any  person,  shall  die,"  etc 
The  Supr^ne  Oourt  construed  this  statute  to 
gorern  only  in  cases  of  tmsta  created  by 
deed,  and  not  those  created  by  wliL  Bmn- 
don  V.  Garter.  119  Mo.  672.  24  &  W.  1035, 
41  Am.  'St  Rep.  873;  Hitch  v.  Stonebraker, 
126  Mo.  128,  loc.  dt  138,  28  S.  W.  443 ;  Hol- 
man  v.  Renaud.  141  Mo.  App.  399,  loc  dt 
403,  125  S.  W.  84S.  These  cases  are  not 
however,  controlling  because  the  language  of 
the  statute  there  amstrued  difCov  radically 
from  that  used  In  section  22S4,  but  tbe  b<dd- 
tug  therein  is  persuarive  as  it  is  ruled  that 
the  words  "or  to  whom  any  ^operty  Is  or 
has  been  oonrved  fur  ttw  benefit  or  use  of 
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any  penon"  u  used  In  that  sUtnte  dam  not 
indote  a  trust  created  by  a  wUL 
■  AbMut  a  atatntorjr  ^flnittrai  of  tbe  term 
"otrnTeyftnoe,"  resort  must  be  had  to  dlc- 
don&ries  and  the  meaning  given  to  the  word 
In  other  jnriadlcttoiiB.  WtaUe  It  Is  tnie  that 
the  woid  when  ined  In  Its  broadeet  slgnlflca- 
tlcn  has  been  hdd  iwpUMUe  to  a  will  In 
cnae  oC  a  devise,  tnaamuch  aa  «  wtU  imnldea 
n  node  of  tranatenliv  tStiB  to  real  estate^ 
tibe  tena  when  need  la  statutes  as  denoting  a 
written  instnnaent  baa  been  oonatmed  by 
tlie  weight  oC  anthoiity  not  to  Indnde  a  will. 

In  the  case  of  Brigfaam  t.  KeD^on  (OL  O.) 
7*  Fed.  80,  tbe  conrt  had  onder  consideration 
tbe  Oonstitutkm  of  the  state  of  Washington, 
whicb  prohibited  "the  «wnership  of  lands  by 
aliens  *  «  •  «cept  whore  aegnired  by 
Inheritance,  under  mortgrap©  or  in  good  faith 
In  tbe  ordinary  course  of  Justice  in  the  ool- 
lectloD  of  debts,"  and  further  prorlded  that — 

"All  coovfiyancea  of  lands  hereafter  made  to 
any  alten  directly,  or  In  tmrt  such  alien, 
shall  be  Ttnd." 

It  was  held  that  these  provi^ons  did  not 
render  a  will  void  because  It  contained  an 
Item  devising  land  to  an  alien.  The  court 
there  says: 

"Hie  definition  of  tbe  word  'cooveyance*  Is 
given  in  the  dictiontfries  aa  follows:  'An  In- 
strament  in  writing  by  wliicb  property,  or  tbe 
title  to  property,  is  conveyed  or  traasmitted 
from  one  person  to  another.'  Webster.  'In  the 
narrower  sense  of  tbe  word,  "conveyance"  sig- 
nifies  the  instminent  employed  to  effectuate  an 
ordinary  purchase  of  freehold  (e.  g.  tbe  modem 
deed),  as  opposed  to  settlements,  wills,  leases, 
partitions,'  eta  1  Rap.  &  L.  Law  Dictionary* 
page  290." 

Tb9  Supreme  Court  of  North  Carolina  in 
tbe  case  of  BeU  v.  Couch,  132  N.  C.  346,  43  S. 
E.  911,  construed  a  statute  of  that  state  re- 
quiring conveyances  of  laud,  contracts  to 
convey,  and  leases  to  be  recorded  aa  not  ap- 
plying to  a  will,  and  said: 

"While  In  a  certain  sense  a  win  is  a  eonv^ 
anoe  of  real  estate  in  common,  we  may  say  la 
legal  langoage  it  is  not  so  understood  or  r^ 
ferred  to.  The  one  who  takes,  comes  to  his 
estate  by  purchase  and  not  by  descent,  but  he 
Is  a  'devisee*  and  not  a  'grantee.'  We  do  not 
tldnk,  loddug  to  the  purpose  tA  the  Legisla- 
tors^ and  the  meaning  of  tbe  language  used, 
that  tihe  statute  can  by  construction.  Include 
wills,  under  the  general  term  'conveyance.* " 

SpeaMng  of  tbe  word  "conveyance*  as  used 
In  the  statute  of  that  stete,  tbe  Court  of  Ap> 
peals  of  Virginia,  in  the  case  of  Seabum  t.' 
Seabnni,  15  Orat.  (Va.)  4!^  says: 

"There  can  be  no  doubt  but  that  the  word 
'conveyance,*  in  Its  comprehensive,  and  perhaps 
in  Its  technical  sense,  embraces  a  devise;  and 
if  it  had  been  the  only  word  used  by  tbe  Leg- 
islature in  the  provision  in  qnestioa  to  express 
tlie  mode  of  trusfer,  it  might,  reastmaUr,  have 


been  oonstmed  in  that  sense;  especially  ss  tt 
is  used  in  that  sense  in  other  i>arts  of  the  Code. 

*  *  *  But  we  know  that  in  common  par- 
lance, tbe  word  Is  often  used  In  a  more  re- 
stricted sense,  as  cmtradisttnguisbed  from  de- 
vise; and  ttiat  It  has  often  been  so  usedi  In 
our  most  important  acts  of  legislation;  aa 
for  example,  is  tbe  act  concerning  conveyances 

*  •  •  It  is  like  the  word  'purchase,'  which, 
technically,  embraces  a  devise;  but  is  generally 
used  In  a  more  restricted  sense,  and  as  meaning 
an  acqnlsltlon  of  property  by  eontrset  only." 

In  the  case  of  Jen<fte8  t.  Probate  Oonrt,  2 
R  I.  265,  the  court  constmed  a  stetnte  re- 
spectlng  guardians,  which  declares  that  all 
contracts,  bargains,  and  conveyances  made' 
by  any  person  under  guardianship  shall  be 
utterly  void,  and  held  that  sucb  statute  did 
not  atq[>ly  to  wills  or  devises,  as  they  did  not 
Cfmie  within  the  term  "conveyances."  The 
court  there  says: 

"In  the  first  place,  the  term  'convey*  is  a 
technical  term,  long  known  and  used  in  deeds 
CMiveying  real  estate,  and  never  known  or  used 
in  a  wiU  or  devise,  any  more  than  the  term 
'bequeath'  or  'devise'  is  used  in  a  deed.  *  *  * 
To  call  a  devise,  therefore,  a  conveyance,  vio- 
lates  all  propriety  of  legal  language." 

In  the  case  of  May  t.  Slaughtw,  8  A.  K. 
Marsh,  (Ky.)  605,  the  court  held  that  the  word 
"conv^^ce"  as  used  in  an  act  under  consid- 
eratlott  referred  to  the  passing  of  title  by 
conveyances,  technically  so  colled,  and  not 
wills  which  are  only  quaid  conveyances  and 
are  not  properly  described  by  the  term  con- 
veyance. 

In  tbe  case  of  Foote  v.  Nlckowm.  70  N.  H. 
496,  48  Atl.  loss,  54  L.  B.  A.  654,  the  court 
construed  a  statute  authorlzlog  a  married 
woman  living  separate  from  a  nonresident 
husband  to  convey  property  as  If  she  were 
unmarried,  and  held  that  sucb  statute  did  not 
include  a  similar  disposition  of  her  estate 
by  wllL  It  Is  there  said  that  while  In  a 
technical  sense  a  wlU  may  be  said  to  be  a 
conveyance,  the  ordlnaiy  rule  Is  that  it  la 
not  Included  within  that  term. 

Tbe  word  "conveyacce"  as  used'ln  a  stat- 
ute of  Kansas  was  construed  in  tbe  case  of 
Comstock  V.  Adams,  23  Kan.  613,  33  Am. 
Kep,  191,  as  not  to  Include  a  will,  and  It  la 
there  said  that — 

"A  will  is  never  a  cwveyanee.  A  eonveyanoe 
operates  in  the  lifetime  of  the  grantor,  while 
a  will  does  not  operate  until  after  the  death 
of  tbe  maker.** 

In  8upi)0rt  of  his  contention  that  the  words 
used  in  the  statute  Include  a  trust  created 
by  a  will,  defendant's  couns^  rely  upon  the 
cases  of  Stamm  v.  Bostwlck.  122  N.  X.  48,  26 
N.  E.  233,  9  L.  R.  A.  597 ;  Prouty  v.  Clark, 
73  Iowa,  56,  34  N.  W.  614;  KeUy  t.  Flem- 
ing, 113  N.  C.  138,  IS  S.  E.  81;  Bays  v.  Har^ 
ris,  73  W.  Va.  27,  80  S.  E.  827;  Baker  v. 
Clark,  7  Upper  Canada  (Q.  B.)  48. 
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In  the  case  of  Stamm  r.  Bostwlck,  supra, 
it  was  held  that  one  who  has  taken  lands  by 
devise  holds  the  same  as  purchaser  within 
the  meaning  of  the  provlsioa  of  the  act  "to 
OEiahle  resident  alibis  to  hold  and  convey 
real  estate."  It  was  tbet&  held  that  there 
were  two  modes  of  acquiring  title  to  land, 
descent  and  purchase,  and  that  purchase  in- 
cluded every  mode  of  acquti^tion  known  to 
the  law  except  that  by  which  an  heir  on  the 
death  of  an  ancestor  becomes  substituted  in 
Ilia  place  by  the  act  of  the  law.  But  It  Is 
Mid  by  tbe  court  In  tiut  case  tbat  otber 
courts  la  construing  statutes  and  to  carry 
'out  the  intent  of  the  LegiaUture  have  given 
to  the  word  a  more  restricted  meaning. 

In  the  case  of  Kdly  t.  Fleming,  aoina,  tbe 
court  otmatnied  tbe  words  in  a  sUtute  "ooa- 
TOjed  by  chattd  mortgage  o"r  otherwise"  as 
not  to  apj^  to  an  absolnte  sale  of  properlr, 
but  only  to  a  conveyance  by  chattel  mort- 
gage or  other  way  by  which  a  lien  can  be 
placed  tbereoD  as  by  deed  of  trust  or  condi- 
tional sale.  The  words  were  conatmed  to 
apply  only  to  conveyances  by  chattel  mort- 
gage or  by  instruments  in  tbe  nature  of 
diattel  mortgages. 

While  it  is  true  that  in  the  case  of  Hays 
T.  Harris,  supra,  the  court  construed  the 
word  "conveyance"  as  used  in  the  statute  of 
Virginia  as  including  a  devise,  It  may  be 
noted  another  provision  of  the  same  statute 
uses  the  words  "the  said  trustee,  whether 
named  in  the  conveyance,  deiHae  or  dedica- 
tion," which  indicated  clearly  that  a  devise 
of  land  was  intended  to  be  Included  within 
the  purview  of  the  act. 

We  find  the  statute  <sectIon  2254)  placed 
by  the  revision  committee  of  the  Legislature 
under  the  chapter  pertaining  to  Mortgages 
and  Deeds  of  Trust  The  section  lurohlblts  a 
foreign  corporation  or  individual  from  act^ 
Ing  as  sole  trustee  in  a  deed  of  trust  or  other 
conveyance  made  by  any  person,  firm,  or  cor- 
poration, etc.  Of  course  firms  and  corpora^ 
tions  cannot  make  wills. 

[tl  We  tbinlc  tbe  rule  ct  ejusd^  genevia 
may  be  properly  allied  in  construing  tbla 
statute,  and  tbat  by  the  words  "deed  of  trust 
or  other  canveyanc^"  aa  used  by  fhe  Legis- 
lature, was  meant  deed  of  trust  or  other  like 
conveyance,  or  conveyanra  of  a  like  nature. 
This  rufe  of  construction  of  course  should 
not  be  apidled  exc^  as  an  aid  in  the  con- 
struction of  the  statute  and  should  not  be 
used  in  tbe  event  it  appeared  plain  from  tbe 
f&ce  of  tbe  statute  that  it  was  intraded  in 
using  the  words  "or  other  nmveyance"  that 
a  trust  created  by  a  will  was  therdn  in- 
cluded. The  rule  referred  to  Is  tbat  where  in 
a  statute  general  words  follow  particular 
words,  the  general  words  will  be  considered 
as  applicable  only  to  persons  or  things  of 
tiie  same  general  cbara<i£r  or  <AAaa,  and  can- 
not Include  wholly  dlflerait  things.  Won- 


ner  v.  City  of  OartervJlle,  142  ICo.  120; 
125  8.  W.  861 ;  State  ax  rel.  v.  Boblnsou.  253 
Mo.  271,  161  S.  W.  1160;  OUar  at  St  Louis  v. 
Langhlin,  48  Mo.  560. 

In  the  fteaeat  case  the  particular  word* 
"deed  of  trust"  are  followed  by  the  g^ieral 
words  "or  other  conveyance,"  and  in  apply- 
ing the  rulfl  the  general  words  should  be  con- 
strued to  mean  oonveyances  in  the  nature  of 
deeds  of  trust,  and  not  a  will,  which  Is  an 
entirely  different  thing.  We  conclude  that 
under  the  languid  used  in  this  atatutew 
wben  the  seetiou  la  cwsidered  as  a  wfaola 
and  read  In  the  light  of  tliefwegf^  antluw^ 
ities,  it  was  intended  to  apply  only  to  deed* 
of  trust  or  other  like  conveyances,  and  that 
in  otactlng  tbe  statute  the  Leglslatare  did 
not  have  in  mind  a  trust  created  1^  a  wUL 
It  toOxmrn  tbat  the  loww  court  did  not  atr  In 
holding  that  Ow  atatata  did  not  amlj  to  tlifr 
proaent  eaaa. 

[3]  Howew,  it  iB  asserted  by  defaidanf» 
counsel  that,  aside  from  the  statute,  tha 
court,  in  llie  exttrdse  of  its  eqnitr  powwa 
over  trustees,  whether  by  will  or  otberwisa, 
and  under  the  court's  goieral  powers  to  con- 
trol and  supftrvlse  trustees  and  trusts,  includ- 
ing the  pow«r  of  ai^lntmrait  and  removal 
should  have.  In  the  proper  exercise  of  its  dis- 
cretion refused  to  entotain  plaintiff's  bllL 
It  is  said  the  effect  of  tbe  petition  practical- 
ly amounts  to  an  applicatltMi  for  the  appoint- 
ment of  a  trustee  by  a  court  of  equity,  and 
that  such  court  of  equity  lb  properly  exercis- 
ing its  discretion  should  not  appoint  a  non- 
resident trustee,  and  thereby  permit  the 
trust  property  to  be  removed  from  tbe  state 
of  Missouri  and  bqrond  tta  Jnrladicticm  at 
the  court 

This  is  not  a  case  where  the  court  Is  asked 
to  exercise  its  discretion  in  ai^ntlng  a  new 
trustee  where  none  exists,  nor  Is  It  a  case 
where  the  court  is  asked  to  remove  a  trustee, 
but  is  one  where  a  court  of  equity  is  asked  to 
compel  the  delivery  of  certain  personal  prop- 
erty by  tbe  d^endant  to  a  trustee  named  hi 
the  will  of  the  testatrix,  Lena  8.  Swimmer. 
Tbe  defendant  did -not  answer,  but  stood  on 
his  demurrer,  and  doea  not  Aow  wher^ 
any  dear  neoeesl^  exists  for  iuteiference  by 
the  court  in  order  to  save  or  protect  the 
troA  vMpatS'  He  atandi  on  the  bate  tmet 
that  tbe  plaintiff  is  a  nonreirident,  and  asks 
us  to  rule  that  the  court  abased  its  discre- 
tion, in  holding  the  bill  stated  a  cause  of  ac> 
tlcm,  for  this  reason  alone.  The  testatrix, 
Lena  S.  Swimmer,  for  reasons  known  to  her, 
desired  tliat  the  plaintiff  should  act  as  her 
trustee  under  her  will,  and,  unless  there  is 
some  law  In  Missouri  which  prevents  tbat 
iDtention  being  carried  out,  and  absent  a 
necessity  for  an  interference  to  save  the 
trust  property,  the  courts  of  Missouri  should 
not  interfere.  At  least  we  as  an  appdlat* 
court  should  not  rule  that  the  lower  court 
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-alnuKd  Us  dlocTAtlon  by  rinsing  to  bold  Uut 
the  i^&intifl  wu  dlaqoaliOed  from  acting  as 
troBtoe  under  tbe  will  by  reason  ot  the  sole 
Jkct  that  it  was  a  namstdcot  ot  MlsBOurL 
The  judgment  dioald  be  alBimed. 

PER  CURIAH.  Tbe  foregoing  opinion  oC 
BIGGS,  la  adopted  as  the  opinion  of  tbe 
court 

The  Judgment  of  tbe  circuit  court  Is  ac- 
cordingly affirmed. 

AU;BIN,  p.  and  KDGEBR  and  DAUBS» 
JJ^  c<mcur. 


RANDAZZO  V.  RANDAZZO.   (No.  16800.) 

(St  Lonla  Conrt  of  Appeals.  SCaaouri. 
Jan.  2,  1922.) 

1.  Mairiaoe  •s»(4-8tatsto  prehiUtln  eoM- 
■WB^aw  aarrtaiM  lamaterial  n  qaetttei  vt 
wlwthtr  asmmn-law  ■arrlsoe  was  aitarad 

Into  prior  to  sacetneBt. 
Bar.  St  1919l  i  7302;  as  amended  by  laws 

18214  p.  468,  iirobibiting  common-law  mar- 
rli^e*!  Aald  Immaterial  on  qnestion  of  existence 
of  common-law  marriage  claimed  to  hare  been 
entered  into  prior  to  enactaient  of  amendment 

2.  Marrlags  ^13— Foaadatloa  of  eonmoa-lBW 
narriage  la  ooatraot  betwoea  partlea. 

Tbe  fonadatloa  ot  a  onnmon-Iaw  marriige 
is  the  contract  entered  into  by  the  parties. 

8.  Marriage  ^20(2)  —  Costraet  followed  by 
MarHal  oehabitatloa  eesastlal  to  exlttoaet  of 
ooaiBioa-law  sianiage. 

To  c<»Btituta  a  common-law  marriage, 
fliere  mast  be  a  contract  throngh  woida  by 
which  the  man  agreea  to  take  the  woman  as 

lie  wife,  and  the  woman  agrees  to  take  the 
man  as  her  husband,  followed  by  marital  co- 
habitation to  Bcch  extent  and  in  snch  manner 
aa  will  produce  the  rqiutation  tiiat  tiiey  are 
married. 

4.  Marriage  «es>90(I)— Mast  be  prsved  by  ub- 
•taatlal  proof. 
Marriage  Is  a  solemn  contract,  and  most  be 
proved  to  haTe  been  entered  Into  by  sobstan- 
tial  proof. 

A.  Divorce  •=»I84(I0)— Cosrt  of  Appeals  nast 
twiow  avidesoe  aad  make  flsAsg,  but  nay 
defsr  to  trial  eesrt^  flsdlsa  on  ooafllotlng 
ovideaoe^ 

In  a  divorce  procee^ng,  tbe  Conrt  ot  Ap- 
peals mast  review  the  evidence  and  make  a  find- 
ing of  its  own,  but,  where  the  evidence  does  not 
preponderate  to  favor  of  either  party,  bat  pre- 
sents sharp  conflict  the  ascertainment  of  the 
ultimate  fact  depending  largely  upon  the  cred- 
ibility of  the  respe<Hire  witnesses,  tbe  appel- 
late court  may  with  propriety  defer  largely  to 
tbe  finding  of  tbe  trial  court 

6.  Marriage  ^»50(5)— Evidence  held  IdsuID- 
clant  to  prove  comnoa-law  marriage. 

In  divorce  action,  in  which  defendant  hus- 
band denied  having  been  married  to  plaintiff, 


evidence  held  insuffieient  to  prove  existence  of 
common-law  marriage. 

Appeal  from  St  Louis  Olrcult  Court ;  WU- 
Eon  A.  Taylor,  Judge. 
"Not  to  be  officially  published.'* 

Action  for  divorce  by  Marie  Love  Ban- 
daszo  against  Joseph  N.  Randazzo.  Decree 
of  dismissal,  and  plaintiff  appeals.  Affirmed. 

Hudson  &  Hudson,  of  St  Louis,  for  im^ 
pel  lent 

Ja&  a  Shaner,  of  St  lioulfl,  for  resptmd- 
ent 

DAUBS.  J.  This  is  aa  action  for  dlvorcSk 
Instituted  in  the  <drcnlt  court  ot  the  city 
of  St  Louis  on  the  8th  day  of  August^  IftlS. 
Plalntifl  alleges  that  a  common-law  marriage 
existed  between  her  and  the  dafmdant 
The  groonda  for  dlvoEoe  alleged  sre  Intolei- 
aUe  indignities.  Tbe  answer  is  a  genaal 
denlaL  Tbe  decree  of  the  circuit  court  ren- 
dered November  18,  1918,  dismissed  ploln- 
tUTs  bill  at  her  cost  Plaintiff  nppeals. 

The  main  omtroversy  in  the  case  is  wlietb- 
er,  in  fact  there  was  a  marriage  betweai  the 
parties.  On  this  issue  -the  recoyd  evidence 
affords  us  the  fbUowlng  informatlMi: 

Plaintiff  testlfled  that  for  three  years  pri- 
or to  hex  marriage  to  defendant  she  lived  In 
adnlt^iy  with  him;  that  she  was  at  that 
time  the  wife  of  one  F.  W.  Poe;  that  she  in- 
formed the  defendant  of  her  marital  ties  to 
Foe;  that  the  defmdant  during  the  course 
of  this  libidinous  relati<»8hlp  frequently  ask- 
ed plaintiff  whether  she  was  free  from  Toe, 
and  that  she  would  answer,  "No;  not  yet"; 
defendant  promised  that  when  the  divorce 
eventuated  he  would  marry  plaintiff;  that 
about  January  1,  1917,  Poe  divorced  plain- 
tiff; that  she  informed  defendant  of  Poe's 
success  In  tbe  divorce  salt  against  her, 
whereupon  the  defendant  again  said  be 
would  marry  iHaintiff,  "but  not  now";  that 
on  the  night  of  January  7,  1817,  defendant 
returned  and  said.  "It  is  not  necessary  that 
we  go  throng  the  conrt  and  tbe  ceremony, 
because -h^^  In  this  state  that  Is  all  that  Is 
necessary;  right  here  tfaey  mer^y  agree  to 
become  man  and  wife;  I  will  take  you  as 
my  wife,  and  I  am  your  husband,  and  notb- 
ing  will  part  ns  to  death,"  to  which  plaintiff 
replied,  "Yes,"  and  def«idant  responded, 
"Remember  this  to  death." 

At  this  Juncture  one  Viola  Kelley,  also 
known  as  Mrs.  .Sass,  herself  twice  divorced 
and  three  times  married,  came  to  the  door 
of  the  room  where  tbe  foregoing  conversa- 
tion is  said  to  have  occurred,  and  exclaimed, 
"Oh,  I  beard  this  agreement.** 

Mrs.  Sass,  testifying  on  behalf  of  the 
plaintiff,  relates  tbe  circumstances  as  fol- 
lows: That  plaintiff  had  been  rooming  with 
her  for  three  years  ^lor  to  tbe  date  of 
this  alleged  marriage,  and  that  d^endaut 


iiywoUwr 


■M  USM  topic  and  KBT-NUHBBB  to  all  Key-Nnmbered  DlcasU  and  IndcxM 


Digitized  by  Google 


1062 


2B8  gDUTHWIMMamW  BBPOBSBB 


uas  a  oonatant  vWtor  of  plaintiff ;  ttiat  she 
did  not  object  to  idolntlfl  bringing  a  man  to 
her  room  and  entertain ing  him  there,  say- 
ing, "I  rented  the  rooms  and  It  was  imma- 
terial to  me  what  they  did."  Mrs.  Saas  tes- 
■Ufled  that  aa  the  night  the  marriage  waa 
said  to  bare  been  consummated  she  was  In 
■the  adjoining  room;  that  tbe  door  between 
the  rooms  was  closed,  but  that  there  was  a 
•one-inch  crevice  remaining  open  In  the  tran- 
mom  above  tbe  door,  and  that  she  beard  de- 
lendant  ask  idaintlff  if  she  was  free  from 
her  "other  husband,"  and  that  when  she  said 
she  was  he  said  they  could  be  "common-law 
man  and  wife;  It  would  tie  them  as  good  to- 
gether as  if  they  had  had  one  dozen  priests, 
to  marry  th^;  something  on  that  order  I 
heard";  that  both  of  the  parties  then  told 
the  witness  that  they  were  married. 

Proceeding  to  the  evrats  subsequent  to 
'the  night  of  the  alleged  marriage,  plaintiff 
testified  that  from  this  date  she  went  by  the 
name  of  Bandazzo.  She  admits  that  once 
before  she  ad<^ted  the  name  Randazzo  un- 
der tbe  belief  that  Poe  liad  divorced  her,  but, 
whoi  she  discovered  that  no  divorce  had 
Iraen  grantrd  Poe,  she  drooled  name  ta 
BandasEO. 

Plaintiff  testified  that  on  oae  occasion  aft- 
er the  alleged  marriage  she  vent  to  defend- 
ant^  place  of  business  and  Informed  him  of 
her  delicate  condition;  that  defendant  insist- 
ed that  she  be  Illegally  operated  upon,  and 
that  wh«i  she  protested  a  ctuitroversy  arose, 
and  a  pistol  which  she  was  carrying  In  her 
handbag  was  discharged.  Plaintiff  says  she 
went  to  Oklahoma  about  March.  1918.  though 
thla  date  is  disputed,  where  the  operation 
above  referred  to  resulted.  She  testified 
that  tblB  waa  her  third  experience  of  tbia 
kind  rcfiulting  tram  her  relationship  with 
defmd&nt. 

Returning  from  Oklahoma  after  a  few 
months,  she  lived  with  the  defendant  at  the 
Model  Hotel  in  St  Louis  for  ten  days,  regis- 
tering there  under  the  name  of  John-  Ray- 
mond and  wife,  and  tt  Is  then  Uiat  defend- 
ant Is  alleged  to  have  offered  plaintiff  cer- 
tain Indignities,  accnali^  her  of  flAlthless- 
neas,  and  quarreling  wlUt  her,  and  refnsing 
to  provide  for  her,  and  that  he  fought  her. 
9hB  further  tentifled  that  defendant  was 
earning  $200  a  month,  and  that  he  was  worth 
between  $12,000  and  $15,000,  from  which  she 
asks  allowance  for  support  and  alimony. 

Several  wltuessos  testified  for  plaintiff 
tbat  she  went  by  the  name  of  Handazzn,  and 
that  the  defendant  had  rented  and  paid  for 
rooms  used  by  them,  and  that  he  had  paid 
other  obligations  incurred  by  plaintiff  under 
the  name  of  Bandazzo,  and  that  the  defend- 
ant had  ordered  and  provided  for  certain 
household  expenses  of  plaintiff,  and  that  he 
made  almost  daily  visits  to  her  rooms,  and 
that  defendant  hnd  said  that  he  and  plain- 
tiff were  married. 

On  tbe  part  of  tbe  defendant,  It  was  shown 


that  tbe  friaintffl  was  kaown  varlooaly  after 
tbe  time  she  began  llvhig  In  adultery  with 
the  defendant  aa  Mrs.  Po^  A.  M.  y-^hiwn. 
Miss  H.  Ltrtunas,  and  Mra.  Bandaaao;  thu 
when  aha  shiRied  her  hona^old  soocia  to 
Oklahoma,  after  the  alleged  marriage,  she 
did  so  under  the  name  of  Lohman ;  that  aba 
told  witness  Thompson,  who  moved  her 
hons^old  goods  wh&i  same  wrae  shipped 
to  Oklahoma,  that  she  was  moving  because 
she  had  had  trouble  with  some  one;  "that 
the  deal  was  off  with  the  partr,"  aud  that 
she  "had  had  trouble  with  him,  and  thai 
this  time  she  waa  gt^gto  have  it  packed  and 
shlroed  for  sure."  There  was  evidesu»  that 
while  plalutUI  waa  In  OklahosM  ahe  carried 
(A  oorrevtmdmciL  mdor  the  nane  vt  Wm 
Mary  Lolunan, 

The  defendant,  <tt  his  own  bduOf,  teeti- 
tled  that  he  had  known  plaintiff  ton  about 
four  and  a  half  years;  that  he  had  flnt  met 
her  at  a  public  dance  hall;  that  be  had 
uerver  promised  to  marry  her;  that  he  never 
lived  with  her  as  her  husband;  that  he  had 
never  paid  tbe  rent  for  her,  but  that  be  had 
paid  her  for  iUldt  rations  with  him;  that 
be  never  had  stayed  ovemi^t  with  plidntlff 
at  any  time;  and  that  tbia  misconduct  ex- 
tended from  the  very  first  meeting  at  Out 
dance  ban  untn  tbt  ttme  of  tbeir  auarrdsi 
when  the  relationship  terminated.  He  de- 
nied that  he  had  ever  married  her  nnda  any 
form. 

We  would  bceadi  propriety  to  zedte  flir> 
thor  from  the  testimony  concerning  this  le- 
lationshlp,  'whl<di  Is  cooitaided  by  defend* 
ant  to  have  beat  a  ooneubinage,  and  admit 
ted  by  plaintiff  to  have  been  such  durhig 
ttielr  prennptlal  acquaintance,  but  that  it 
was  a  marriage  after  January  7, 1917. 

[1]  At  tbe  outset  we  must  consider  wb^- 
er  or  not  there  waa  satisfactory  proof  to  es- 
tablish that  a  common-Iftw  marriage  exis^ 
ed.  The  lawmaking  body  of  this  atate  In 
1021  (Uiws  1921,  p.  468)  amended  aectUn 
7302  of  our  statatea  so  aa  to  prohibit  com- 
mon-law marriages.  However,  we  must  con- 
sider this  case  under  the  rules  of  law,  nn- 
ploughed  by  Uiat  statute,  which  was  not  in 
effect  at  the  time  the  facts  berela  are  al- 
leged to  have  occurred. 

[2,  S]  The  foundation  of  a  common-law 
marriage  Is  the  contract  entered  Into  by  tbe 
parties,  and  to  establish  such  marriage  then 
must  be  not  only  reputation  and  cohabita- 
tion as  a  sequence  thereto,  but  It  most  be 
Hbown  that  there  was  a  contract  Oirongta 
words  by  wbldi  the  man  agrees  to  take  the 
woman  as  his  wife  and  the  woman  agrees  to 
take  the  man  as  her  husband.  Topper  v.  Per- 
ry, 197  Mo.  581.  05  S.  W.  203,  U4  Am.  St. 
Bep.  777;  Bishop  v.  Brlttaln  Inr.  Co.,  229 
Mo.  699. 129  S.  W.  68S,  Ann.  Gas.  ldl2A.  8S8: 
Williams  V.  WUllams,  268  Ho.  242,  168  S.  W. 
616.  In  other  words.  It  is  not  enou^  of 
course,  that  they  live  together,  but  their 
minds  must  become  united.   Such  a  «mtiact 
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most  be  foIlowM  by  lurital  cohabitation; 
that  Is  to  say,  tbe  parties  most  lire  togetfa^ 
In  tact  as  man  and  wife  to  sucb  extent  and 
in  such  maimer  as  will  produce  ttae  repata- 
tlon  that  they  are  married.  In  tbe  case  at 
bar,  the  facts  and  clrcnmstances  make  It 
i4ear  that,  after  the  legal  Impedlmrat  to  the 
marrla^  Foe's  dlT<»ce  had  been  lifted, 
tiko  relatlooflhlp  -vftm  not  regarded  different- 
ly than  befiore  bqcIi  event  It  Is  plain  Hiat 
defMidanfs  provision  for  plaintiff  was  but 
a  method  adopted  by  tbe  parties  for  easy  ac- 
eesBlblUfy  for  tbdr  mlseondact 

[4]  Marriage  la  a  solemn  ooateact  O^egaid- 
ed  by  stme  as  a  sacnuDenQ ;  It  mast  be  ihtot- 
en  to  hare  been  entered  Into  by  substantial 
IHTOof.  TUs  social  affair  of  these  parties 
does  not  lend  strong  proof  that  a  marriage 
was  Gonsnmmated.  The  testimony  of  the 
landlady,  Mrs.  Sas^  Is  not  cwvinclng,  to 
say  tiie  least  Testimony  as  to  a  oonveraa- 
ticn  overheard  throogb  a  "wee  crack"  Is  to 
be  raiarded  wMb  great  cure  and  oantlon,  es- 
pedally  from  a  witness  who  says  tfie  was 
not  eoneemed  about  the  condnet  of  the  ronn- 
ers  In  her  boose  so  long  as  she  was  paid  for 
ber  foonuk 

[1]  In  A  divorce  proceeding  Oila  conrt  must 
iwlew  tlie  evldmee  and  mate  a  finding  of 
Its  own.  HowevOT,  wbere  Oie  evidence  doet>* 
not  iwqmidenite  in  favor  of  ^ther  party, 
bnt  iwesents  sharp  conflict,  the  ascertain- 
ment of  tbe  nltimate  fact  d^nding  large- 
ly npon  tbe  credlbillQr  of  the  respective  wit- 
nesses, the  appellate  court  may  with  pro* 
priety  deter  largely  to  the  finding  of  the 
trial  eonrt  Cherry  v.  Cherry,  2S8  Ho.  391. 
167  S.  W.  530;  Arnold  v.  Arnold  (Snp.)  222 
S.  W.  996. 

(I]  We  tblnk  the  trial  court  was  amply 
warranted  in  finding  the  Issue  herein  for 
defendant  and  dismissing  tbe  plaintiff's  pe- 
tition, for  the  reason  that  the  evidence  fails 
to  establlsb  that  there  had  been  a  marriage 
between  plaintiff  and  def^dant,  and  up- 
on that  gronnd  tlie  Judgment  shonld  be  af- 
firmed. 

We  therefore  bold  that  the  court  did  not 
err  In  finding  the  tftsnea  for  defmdant  and 
entering  a  decree  dismissing  plaintiff^  pe- 
tttlon.  Jadgment  affirmed. 

AEJjBS,  p.  J.,  and  BGOKEB,  J.,  concur. 


DOLLINS  v.  ROBINSON.   (No.  2914.) 

(Springfield  Court  of  Appeals.  Missoari.  Jan. 
14,  1922.  Bohearing  Denied  Feb.  11. 1922.) 

I.  HsBband  and  wife  «»l2e(l)  —  Perseaal 
property  held  to  be  wlfe%  as  wages  ef  bar 
separate  property. 

Where  a  married  woman  condncti  rented 
ffarms,  on  which  she  Uves  with  ber  husband  and 


childreo,  peremisl  property  dureeOy  resulting 
therefrom,  from  her  labor,  and  that  of  her 
children,  and  those  whom  she  hires,  is  hers,  un- 
der Rev.  St.  1919,  I  732^  as  tbe  wages  of  her 
separate  labor. 

2.  Husband  and  wife  «s>i26(5)— Husbaad,  by 
pernlttiao  wife  to  deal  with  property  as  her 
ewn,  may  be  fonad  to  have  glvon  it  ts  her. 

Even  though  tbe  proceeds  of  work  of  a 
wife  originallr  belonged  to  the  husband,  he,  by 
permitting  -  her  to  deal  with  it,  sell  It,  attend 
to  it,  and  care  for  it  as  her  own,  may  be  found 
to  have  given  it  to  ber, 

3.  Trial  «=>296(2)— Omisslos  from  lattraotloa 
bald  oared  by  other  lastraotiont. 

Failure  of  instruction  for  plaintiff,  in  ac- 
tion for  property  levied  on  by  defendant  as 
that  of  plaintiffs  husband,  tiiat  if  tbe  jury 
found  th^t  at  commencement  of  the  action  tbe 
property  waa  plalntiGrs,  aod  was  then  in  de- 
fendant's poBSQssion.  and  bo  refused  to  deliver 
It  on  demand,  verdict  must  be  for  plaintiff,  to 
require  the  finding  of  any  fact  which  makes  the 
property  plaintifTs  separate  property,  was  cur- 
ed by  defeudant'a  instruction,  telling  tiie  jury 
that,  If  they  found  the  property  was  acquired 
by  plaintiff's  husband,  or  by  her,  during  their 
marriage  relation,  the  law  would  presume  it 
was  acquired  by  'and  paid  for  with  liis  mon^, 
and  plaintiff  must  show  it  was  acquired  by  her 
and  paid  for  with  her  own  separata  means  and 
money. 

4.  Trial  «s»296(2)— la  view  ef  otinr  tastrso- 
tlona,  abstraot  lastnntlea  net  grond  «l  som- 

ptalBL 

In  view  of  other  Instructions,  making  cleat 
that  tbe  issue  for  tbe  jury  was  whether  tbp 
property  levied  on  as  that  of  plaintiff's  husband 
was  ber  property,  the  giving  of  an  abstract  in- 
stTDction,  merely  stating  what  the  atatote  Is 
concerning  the  separate  pri^er^  ef  a  married 
woman,  and  the  way  in  which  a  hnsbud  Is  per- 
mitted to  reduce  his  wife's  personal  pr<9erty  to 
his  possession  and  owaerahip*  Is  not  gronnd 
for  complaint. 

Appeal  from  Circuit  Courts  Butler  Coun- 
tyi  Almon  Xng,  Judge.. 

Actl(m  by  Lizzie  EHdlins  against  Charles 
B.  Boblnson.  Judgment  for  plalnttfft  and 
defendant  appeals.  Affirmed. 

F.  0.  Taylor,  of  Coming,  Ark.,  and  BI  R. 
Lentz  and  John  A.  Oloriod,  both  of  Poplar 
Bluff,  for  appellant. 

W.  A.  y/eSlax,  (tf  PosiMX  Bluff,  for  re- 
spondrat. 

FARRINTON,  J.  TtiB  suit  waa  begun  by 
lixKle  Dolllns,  wife  of  John  DoUins.  aga^st 
the  dtfendant,  who  Is  i^eriff  of  Butler  coun- 
ty, by  filing  a  petition  In  r^evln,  asking  to 
recover  from  sucb  sheriff  certain  live  stock, 
consisting  of  hogs,  cattle,  and  horses,  claim- 
ed to  be  owned  by  her.  The  controversy 
arises  over  a  levy  made  by  the  sheriff  on  a 
judgment  in  favor  ot  Felix  O.  Taylor  against 
John  Dolllns,  husband  of  idatntlff.  The  aald 


«=»rpr  other  oases  see  mm»  tople  sad  KBY-NUUBBR  i&  sU  Key-Numbered  DigwU  ud  Id(|«xm 


Digitized  by  Google 


1064 


286  SOUXHWaSIBBN  BIVOBTBB 


Taylor  recoT«red  a  Judgment  in  Arkansas 
against  John  DoUins  several  years  prior  to 
1910.  and  in  October.  1910,  be  again  reooT- 
ered  a  Judgment  against  Dolllns  on  his  Ar- 
kansas judgment  Several  executions  were 
issued,  and  were  returned  imsatlsfled.  On 
July  16,  1910,  an  execution  was  Issued  and 
placed  in  the  hands  of  the  Qvitendant,  the 
tenant,  under  which  he  took  possession  of 
the  property  which  the  iflaintlff  to  re- 

cover in  this  actbm. 

Tbe  assignments  ot  error  taken  up  in  de- 
f&idanf a  brief  go  to  a  demurrer  to  the  evi- 
dence^ and  to  the  givlnir  of  Inatructlona  ask- 
ed h!f  plaintiff,  and  tbe  refus&l  of  instruc- 
tions asked  by  d^endaat;  and  we  may  say 
that  many  of  tibe  questinis  raised  bi  appel- 
lant's brief  finally  center  on  appellantfs  main 
XMN^KMition.  wbich  is  that,  under  the  undis- 
puted facts,  the  ^intifl  could  not  recow. 
because  it  is  daimed  she  fkiUed  to  show  that 
the  property  was  hers,  which  leads  to  a  con- 
sldoratlou  of  sectl<m  7328,  R.  S.  Uo.  1919,  re- 
lating to  personal  property  of  a  married 
woman. 

[1, 2]  The  evidence  In  this  case,  as  sworn 
to  by  the  plalntUf  and  corroborated  by  her 
own  son  and  her  stepson  and  several  other 
iprltneeses,  shows  that  the  plaintiff  was  the 
wife  of  John  DoUlns,  that  John  was  for 
many  years  prior  to  the  passage  et  the  pro- 
hlbttlcm  law  addicted  to  the  use  of  alcoholic 
drinks,  and  that  the  whole  weight  and  bur- 
den of  maintaining  the  family  of  a  wife  and 
ten  dilldren  fell  on  Lizzie,  the  plaintiff.  It 
Is  shown  that  tram  time  to  time  they  lived 
on  rented  farms,  and  that  she  not  only  did 
the  housework,  which  is  customary  tor  wives 
to  do,  but  she  raised  the  live  stock,  attended 
to  it,  raised  the  com  and  cotton,  which  she 
would  from  time  to  time  trade  for  hogs, 
cows,  and  hwses.  The  record  before  us 
shows  that  she  was  the  moving  spirit  in  the 
family,  that  kept  it  up  and  going.  It  is  true 
that  her  husband  at  times  had  some  things 
to  sell  on  these  farm^  but  It  Is  shown  that 
at  all  times,  when  buyers  would  come  to  buy 
the  stock,  be  would  refer  them  to  his  wife, 
Then  it  came  to  certain  of  this  property 
whldi  is  BOW  replerioed,  and  tell  ttLem  that 
it  belonged  to  her.  It  is  also  shown  that, 
when  she  wanted  to  sell  or  malce  a  trade  oC 
certain  of  her  personal  niro^ty,  she  would 
make  the  trade  herself,  and  at  times  sent 
her  liusband  along  with  It  to  deliver  it  and 
to  receive  the  money.  It  Is  shown,  as  con- 
tended by  appellant,  that  she  had  nothing 
when  she  married  him,  that  she  inherited 
nothing,  that  she  never  received  any  money 
on  account  of  personal  injuries,  and,  dting 
as  an  authority  the  case  of  Plmnmer  v. 
Trost,  81  Mo.  it  Is  claimed  that,  inaa- 
mnch  as  she  was  living  on  the  farm  with  the 
temlly  and  husband,  and  did  tills  •mrtk,  the 
presnmpttrai  is  that  the  proceeds  d^red 


Cn»n  her  labor,  care^  and  work  In  the  cotton 
held,  in  the  cornfield,  attending  to  the  Uve 
stock,  and  cutting  and  hauling  sawlogs,  was 
done  for  her  husband  and  btionged  to  him. 

We  think,  whok  it  is  shown,  as  it  was  in 
this  case,  by  uncontradicted  testimony,  that 
this  property  was  the  direct  result  of  the 
labor,  sudi  as  we  have  descrUted.  it  falls 
within  that  proTiston  of  the  statute  under 
the  term  of  wages  of  her  sqiarate  labor,  and 
such  facts  tn-lng  It  within  the  rule  which  is 
announced  In  tlw  case  of  Brewlns  Oa  t. 
OarxoU.  223  a  W.  732,  a  recent  case  decided 
by  the  SquremeOonrt^in  whldi  it  holda  that 
where  the  business  Is  carried  on  by  the  -wlf^ 
and  she  was  permitted  to  handle  and  use  the 
proceeds  derired  from  it  aa  her  cm,  the  law 
will  give  it  to  hw  under  the  statnta  So  ta 
this  case  we  hold  that,  as  the  evidence  ahowa 
that  every  Ut  of  this  powmal  property  came 
from  the  labor  and  exertion  of  this  woman 
and  her  chfldren,  and  those  whom  she  would 
hire  on  the  place,  and  that  she  was  permit- 
ted by  her  husband  to  take  it  and  handle  it 
as  though  It  wwe  her  own,  it  will,  under  the 
law,  belong  to  her.  OAe  evldmce  is  stnMig 
enough  in  fbia  case  that  it  ml^t  readUy  be 
found  that,  even  though  the  proceeds  from 
the  work  of  the  wife  on  this  farm  did  orig- 
inally belong  to  her  hiisband,  he.  by  permit- 
ting her  to  deal  with  It,  seU  it,  attend  to  It, 
and  core  for  It  as  her  own,  would  be  held 
to  have  given  it  to  her.  As  was  said  in  the 
case  of  HcOoy  t.  Hyatt;  80  Mo.  ISO;  loc.  dt 
135: 

"The  existence  of  this  separate  property  in- 
terest in  her  may  be  drawn  and  established 
from  the  (acts  of  her  long  and  nninterrupted 
control  over  It,  with  the  acqalescence  of  her 
haaband  In  her  dominion  over  and  maavement 
ot  It." 

ES]  Appdiant  objecta  to  the  firat  Inatroc- 
tion  i^ven  <m  behalf  of  the  ^IntU^  which 
toiA  the  Jury  that,  if  they  found  that  at  the 
commencement  of  the  suit  the  property  men- 
tioned In  the  petition  was  the  property  of 
plaintiff,  and  was  then  In  the  poaaeasiou  of 
the  defendant,  and  he  refused  to  ddiver  it 
up  when  demanded  by  plaintiff,  the  VMdlct 
must  be  for  the  lAainttfl;  the  errw  assigned 
being  that  it  did  not  require  the  jury  to  find 
any  fact  which  would  make  the  property  in 
queetlon  the  sqmrato  prop^iy  of  the  plain- 
tiff. This  instruction  was  cured  by  dtfend- 
ant'a  Instruction  No.  4,  which  informed  the 
Jury  that,  if  they  found  that  the  property 
was  acquired  by  the  said  John  DoUlns  on  by 
the  plaintiff  during  the  exifitence  of  the 
marriage  relation,  thai  the  law  would  pre- 
sume It  was  acquired  by  and  paid  fcur  with 
money  of  the  husband,  and  that  the  burden 
was  on  the  pilalntiff  to  show  by  the  greater 
weight  of  the  evid^oe  that  it  was  acquired 
by  her  and  paid  for  with  her  own  separate 
means  and  money. 
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[4]  Comidaint  to  maae  of  plalDtilTB  in- 
•tructtou  No.  2  as  being  an  abstract  proi>o- 
Miom  <tf  law.  This  instruction  Is  objection- 
able to  tbls  GclttduB,  «8  it  merely  Informs 
the  Jury  of  what  the  statute  Is  ccmcernlng 
the  separate  property  of  a  married  woman, 
and  the  way  in  whldi  a  husband  Is  permitted 
to  reduce  his  wlfd's  personal  property  to  his 
possBSsloik  and  ownsrdkipt  The  otber  in- 
stnicdoDS.  however,  make  the  Issue  dear  for 
the  Jury  to  find  whether  fbls  proporty,  which 
tbe  evidence  of  platetlg  shows  was  the  re- 
sult of  her  labors  and  mak,  was  her  prop- 
otr,  and  the  failure  to  require  any  flndln; 
In  flu  second  instructiott  Is  not  rermlble 
omr. 

Again,  the  error  assigned  in  the  Instruc* 
tlon  deallnc  wUh  the  measure  of  damages 
was  entirely  cored  the  verdict,  and  the 
TCsntt  of  tbo  vodlct  shows  fhat  the  daffend- 
■nt  was  not  i»v|udlced. 

A  number  of  oflier  pMnts  are  made  In  the 
brief,  some  of  widA  have  already  been  cov- 
ered m  tbe  dtsGUBSion  ctf  the  me  od  the  de- 
murrer to  the  evldaioe;  the  others  are  sup- 
ported by  no  authorities  to  sustain  them,  and 
thej  will  be  passed  without  further  com- 
ment 

In  this  case  the  deftadant  got  tlie  benefit 
of  the  law  befwe  the  Jury  that  property 
acquired  by  the  husband  and  wife,  working 
jointly  In  an  enterprise,  such  as  running  a 
farm,  will  be  presumed  to  belong  to  the  hus- 
band. This,  howew,  may  be  overcome  by 
testimony.  The  Jury  had  sufficient  eridence 
before  them  to  make  a  finding  that  this 
property,  which  was  levied  on  as  that  of  tbe 
husband,  was  the  result  of  the  work  and  la- 
bor and  l<mg  continuous  c<mtrol  of  the  wifd, 
and  was  thwefOre  her  prop»ty. 

We  are  satlsBed  that  there  is  no  reversible 
CTTOT  In  this  case,  and  that  the  ^dgment 
was  for  tfa*  right  party.  It  will  ther^ore 
ba  ofllimed. 

OCX,  p.  J.,  and  BBAKjBT,  J.,  ooncnr. 


WINKLBR  V.  STANDARD  AGO.  IN8.  CO. 

(No.  10711.) 

<8b  Lonla  Court  of  Appeals,  aflssoori.  Dee. 
%1B2L  Beheaiing  Denied  I>6C.  20^ 
1821.) 

I.  Appeal  asd  error  «E»r057(t)— Emdnlss  of 
plalntllPs  admlsalon  of  faef  that  was  shows 
by  other  evidence  and  dU  sot  raBstHste  de- 
fease sot  prejsdielal. 

In  an  action  on  a  policy  Insarlng  agdnst 
■lekneBB  and  accident,  defended  on  the  groand 
that  tbe  p<*cy  did  not  corer  disability  from 
paralysis,  Ihs  ssdoslcw  of  the  pleadings  In 


another  suit,  offered  for  the  pnrpose  of  showing 
an  adniiBsion  by  plaintiff  that  the  left  side  of 
her  body  was  paralyzed,  was  not  prejudicial 
error,  where  the  fact  that  her  side  was  para- 
lyzed was  abundant^  shown.  Is  conceded  on 
appeal,  and  constituted  no  defense. 

2.  Appear  and  error  ^1050(1)— Adnlsslos  of 
evidence  In  aotioo  on  insnraace  poll^  held 
not  prejodlclal. 

In  an  action  on  a  sickness  and  accident  poli- 
cy, defended  on  tbe  unsnstainable  ground  that 
tbe  policy  did  not  cover  dbabilit^  from  paral- 
ysis, the  admission  of  evidence  that  plaintiff 
was  put  to  certain  trouble  and  expense  in  mak- 
ing proofs  of  loss  at  defendant's  request  was 
not  prejudicial.  Irrespective  of  the  fact  that  its 
purpose  was  to  show  waiver. 

3.  Appeal  and  error  «=»237(l)— Remark  of 
eonrt  held  sot  ground  for  rsvoraal,  wbsa  so 

motion  for  mistrial  made. 
In  an  action  on  an  insurance  policy,  a  re- 
mark of  the  trial  court,  regarding  defendant's 
liability  for  vexatious  refosid  to  pay  indicating 
a  misapprehension  of  the  law  <m  that  point, 
held  not  to  warrant  a  reversal,  wh«re  defend- 
ant did  not  ask  that  the  jury  be  discharged 
and  a  mistrial  declared,  but  merely  saved  an 
exception,  and  tbe  colloquy  whidi  followed 
tended  to  relieve  against  any  possible  iU  effect, 
and  the  instructions  properly  submitted  dm 
matter  to  the  jury. 

On  Motion  for  Bebearing, 

4.  Insurance  «»4M— SJokness  and  aeddeat 
policy  held  to  cover  disability  from  paralysis 
eansed  by  aoofdent. 

Where  a  policy  insured  against  loss  result- 
ing from  bodily  injary  sustained  throngh  vio- 
lent and  acddentid  means,  and  also  against 
loss  resulting  from  sickness  or  disease,  but 
provided  that  where  disability  resulted  frwn 
paralysis,  etc.,  indemnity  would  be  paid  for 
only  one  month,  the  Insurer  was  liable  for  the 
full  indemnity  for  a  disabili^  Immediate^  doe 
to  paralysis,  where  the  paralysis  and  tiie  eon- 
sequent  disability  were  directiy  caused  by  aeel- 
dental  means,  and  not  by  Aaesse. 

5.  Insuranee  «»669(l)— Evideaoe  held  to  asp- 
pert  flsding  of  vexations  refsaal  ts  pay. 

In  an  action  on  a  sickness  and  accident  pol- 
icy to  recover  for  disability  caused  by  an  en- 
gine striking  the  car,  in  which  plaintiff  was 
working,  so  violently  that  she  was  thrown 
against  h  doorway,  causing  a  scalp  wound  and 
a  fracture  of  the  skull,  evidence  held  to  warrant 
a  finding  of  vexations  refusal  to  pay. 

Appeal  frmu  St  Louis  Olrcatt  Ooort; 
Granville  Hogan.  Judg& 
*'Not  to  be  officially  publUhed.** 

Action  by  Snzxanna  Wtaikler  against  Cbo 
Standard  Accident  Insurance  Company. 
From  a  Judgmoit  for  plaintiff,  defOndant  aiK 

peals.  Affirmed. 

M.  U.  Hayden,  of  St.  Louis,  for  aivcUant 
Leonard,  Sibley  ft  McBobertSi  of  St  Louis, 
for  re(q>ondeot 


tftorotbwi 
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AUiEN,  P.  J.  This  is  ao  action  on  a  com- 
bined accident  and  bealtb  poller  Issued  by 
the  defendant  to  plaintiff  on  September  28, 
1916.  The  policy  insured  plaintiff  "against 
lose  resulting  directly,  exclusively,  and  Inde- 
pendently of  all  other  causes,"  from  bodily 
injury  sustained  during  the  life  of  the  policy 
"solely  through  external,  violent,  and  acci- 
dental means"  (suicide  excepted),  and  against 
loss  resulting  from  bodily  sickness  or  disease 
which  ml^t  be  contracted  or  begin  during 
the  life  of  the  policy  after  30  days  from  its 
date;  Under  the  head  of  "Special  Provi- 
sions," the  poli(7  ocmtalned  tiie  following 
clauae: 

"In  noj  loss  where  the  disability  results, 
wholly  or  partly,  direct^  or  indirectly,  from 
paralysis,  iusani^,  neuritis,  rheumatism,  sci- 
atica, rectal  disease,  tuberculosis,  or  any  chron- 
ic Infirmity,  the  limit  of  Ume  for  which  indem- 
nity will  be  paM  shall  be  one  month  in  any  one 
policy  year." 

On  February  IS,  1917,  the  policy  then  be- 
ing In  fall  force,  plaintiff  was  Injured  while 
at  work  as  a  car  cleaner  for  the  Terminal 
Railroad  Association  In  the  city  of  St  Louis. 
The  evldeace  shows  that  while  plaintiff  was 
«t  work  In  a  passtttger  car  the  car  was  vio- 
lently struck  by  an  engine,  wheretqr  plain- 
tiff waa  tbnnrn  with  great  forces  her  head 
hitting  the  edge  of  a  doorway,  causing  a 
flcalp  wound  and  a  fracture  of  the  skull; 
that  she  became  and  remalnded  totally  inca- 
pacitated suffering  a  paralysis  of  the  left 
aide  of  her  body. 

The  pMey  in  suit  provided  tor  a  "monthly 
accident  indemnity"  of  ^5,  payable  In  case 
of  total  disability  for  a  period  of  not  to  ex- 
ceed 48  consecutive  months.  roUowlng  plalu- 
tltTs  Injury  she  made  demand  upon  the  de- 
foidant  for  the  payment  ot  the  monthly  in- 
demnity vouchsafed  by  the  policy,  and  after 
she  liad  flied  with  defendant  "preliminary 
notice  of  Injury  defendant  paid  her  the  first 
monthly  tnstalluient,  namely,  $26.  On  F^>ru- 
ary  16,  1917,  defendant  wrote  tf  plaintiff 
•aiding  her  "final  intxtf  forms"  to  be  filled 
In  by  her  and  her  attending  physician  and  to 
be  returned  to  defendant* a  ofilce  "upon  ter- 
mlnatlon  of  disability";  and  on  or  about 
March  21,  1917,  proofs  of  loss  were  filed  in 
which  plaintiff  cHalaoed  that  she  was  totally 
disabled,  and  frmn  the  accompanying  state- 
ment of  the  atcmdlng  physician  it  appeared 
ttiat  plaintiff  was  affiicted  witb  "paralysis 
of  left  Bide  of  body."  Plaintiff  testified  that 
two  of  defendant's  physldans  called  upon 
her  at  different  times  and  examined  her  some 
Ume  in  April  and  early  in  May,  1917.  It  ap- 
pears that  ttaweafter  defendant  sent  to  plain- 
tiff a  draft  for  $30,  as  being  in  full  settle- 
ment of  plaintiff's,  claim,  which  draft  was, 
on  May  28,  1917,  returned  to  defendant 
through  plaintiff's  counsel.  Repeated  de- 
mands were  made  upm  defendant  for  the 
payment  at  the  Jnstaltoients  of  $2S  per 


month,  but  defendant  r^Fused  to  pay  any- 
thing t>eyond  the  amount  tendered  by  it  in 
full  settlement,  and  dlsdaimed  further  lia- 
MUty  on  the  policy,  on  the  ground  that  i^ain- 
tiff  was  able  to  return  to  work  early  iu 
AprU,  1917.  It  further  appears  that  plain- 
tiff, on  defendant's  request,  furnished  far- 
ther proctfs  of  loes  as  late  as  June  21.  1917. 

Suit  was  filed  on  the  policy  on  July  12, 
191S.  about  IS  months  alter  the  accident. 
Plaintiff  iffoceeded  upon  the  theory  that,  by 
reason  of  her  total  and  alleged  permanent 
disability  and  defendant's  denial  of  liability, 
the  maxlmima  liability  under  the  policy  had 
accrued,  to  wit,  4S  payments  (rf  $25  each,  or 
a  total  of  $1,200;  and  consequently  plaintiff, 
giving  dtfendant  credit  for  the  credit  of  $25 
paid,  prayed  judgment  In  the  sum  of  $1^76. 
At  the  close  at  all  the  evldaice  in  the  caae^ 
and  after  the  trial  court  had  announced  its 
ruling  that  plaintiff  could  recover  only  tho 
installments  doe  at  the  commencement  of  the 
suit,  i^alntiff,  by  leave  of  court  and  with  de- 
f^dant's  consent,  amended  the  prayer  of  her 
petition  so  as  to  pray  judgment  for  $425. 
with  interest,  together  with  damages  and  at- 
torney's fees  as  for  vexatious  refusal  to  pay 
the  loss.  The  jury  returned  a  verdict  for 
plaintiff  for  $425  and  interest,  together  with 
damages  and  attorney's  fees  totaling  $753. 
From  a  judgment  entered  according^,  the 
defendant  prosecutes  this  appeaL 

It  is  the  contention  of  defendant,  appellant 
here,  that  tlie  evidence  showed  that  plain- 
tiff's disability  resulted  "wholly  or  lurtly, 
directly  or  indirectly,  from  paralysis,"  and 
that  therefore  under  clause  "c"  of  the  policy, 
quoted  above,  defendant  Is  not  liable,  ezc^ 
as  stated  in  that  clauae;  and  that  thla  is 
true  even  though  the  paralysis  was  the  result 
<A  an  aecideatal  injury,  in  this  connection 
many  cases  axe  dted  by  appellant  wbefeln 
general  rulos  of  law  have  beoi  announced 
for  guidance  in  the  construction  eoatracts 
of  this  character,  but  they  have  no  direct 
bearMig  upon  the  precise  point  here  involved. 
The  evidence  shows  that  the  paralysis  of  the 
left  side  of  platiitiff*B  body  and  her  conse- 
quent disability  was  the  result  of  the  inju- 
ries received,  as  aforesaid,  through  external, 
violent,  and  aecidoital  meana  And  we  re- 
gard tt  as  qalte  dear  that  appeUanfa  con» 
tentlcm  cannot  be  saBtalned.  Wbat  would  be 
the  ^ect  of  this  clause  "tf*  were  the  policy 
merely  one  of  aoGMent  Inaonnoe  we  need  not 
consider;  but  see  in  this  connection:  Sum- 
mers T.  Fidelity  Mutual  Aid  Association,  84 
Mo.  App.  605;  Belle  v.  Protective  Aaaodii- 
Uou,  155  Mo.  App.  629.  135  S.  W.  497;  Fet- 
ter T.  Fidelity  &  Casualty.  Co..  174  Mo.  256. 
73  S.  W.  582,  61  L.  B.  A.  459,  97  Am.  SL  Bep. 
660;  Greenlee  v.  Kansas  City  Casualty  Co., 
192  Mol  App.  itOO,  182  S.  W.  m  end  further 
anthorittes  there  dted;  AndeEsni  v.  Mntoal 
Benefit  Heattft  ft  Aeeideat  Asa^  SSI  8.  W. 
76. 
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TlM  poUey  ti^  Id  f«ct,  oae  iamirtng  idaln- 
dff  agatawt  loai  resulting  throagh  external, 
Tii^t,  and  accidental  means^  and  also 
against  loss  resulting  f  r<mi  bodily  Blckness  or 
dteeoae.  And  obvloiuly  a  rational  conatnio- 
tlon  of  tlie  policy  la  tlmt  (danse  *V  was  In- 
tended to  flxeinpC  defendant  trmn  liability 
tor  any  diaeue  or  Inflrmity  mentl<Hied  In 
that  cdause,  as  tor  *%ldaieB8  indannlty," 
wlwre  tnuA  disease  or  Infirmity  was  not  the 
remit  of  an  Injury  rectivcd  throutfi  eiter- 
nal,  vli^tr  and  accidental  means. 

Tim  twtegfAng  disposes  of  tbe  assignments 
of  error  resting  to  tbe  mling  below  on  tbe 
demnrrw  to  tbe  evidence  and  to  tbe  glring 
and  refusing  of  inscructtons,  exc^t  In  so  far 
■8  tbe  Instructions  bad  to  do  with  tbe  ques- 
tion (tf  vexations  refusal  to  pay. 

[1  ]  Error  Is  assigned  to  the  action  of  tbe 
trial  coott  In  ^dudlng'  certain  portionB  of 
Ow  original  and  amended  petitions  filed  by 
plaintiff  ta  an  action  brongbt  ber  against 
tbe  Terminal  Ballroad  Association  to  recor- 
er  damages  for  tbe  injuries  rec^ved  by  ber 
as  a  result  of  tbe  collision  mentkHied  abovfc 
It  Is  not  contended  that  these  pleadings,  In 
uMther  salt,  were  admistible  except  for  the 
purpose  of  chowlng  an  admissUn  on  tlie 
put  of  plalntlfl  tbat  tin  left  side  of  ber 
body  WW  paralyced.  Tbat  platntilFB  side 
was  so  paralyzed*  was  otherwise  abundantly 
wbom  below,  Is  conceded  bere,  and,  as  we 
taaTe  held  above,  constituted  no  defense  to 
her  action  on  this  policy.  There  was  there* 
fine  no  picdndicia]  error  committed  In  ecc- 
dadlng  toese  pleadings. 

It  is  contended  also  tiiat  tbe  trial  ooort 
erred  in  permitting  plalndff  to  prove  that 
waa  put  to  oertaln  tnmUe  and  o^ense  In 
■oaklng  prooCs  of  los^  at  defendant's  reanest, 
as  lato  as  June  21, 1917.  Tbe  porpoae  of  tbls 
proof  was  evidmtly  to  show  a  waiver  on 
the  part  of  defendant  as  to  the  defense  re- 
lied upon  by  it  below,  but.  Irrespective  of 
tlutt  matter,  the  admission  of  such  evidence 
could  not  be  held  to  be  prejudicial  error. 

A  farther  contention  of  appellant  Is  that 
tbe  court  erred  in  submitting  to  the  jnry  the 
Issue  of  vexations  refusal  to  pay.  This  con- 
tention appears  to  be  predicated,  In  consid- 
erable part  at  least,  upon  the  theory  that 
plaintiff,  prior  to  the  institution  of  tbe  suit, 
demanded  tbe  full  amount  of  the  maximum 
liability  under  the  policy,  to  wit,  the  aggre- 
gate of  48  Installments  of  ¥25  each,  or  a  to- 
tal of  11,:^.  While  It  la  true  that  the  orig- 
inal petition  prayed  judgment  tor  the  maxi- 
mum liability  under  the  policy,  lees  the  sum 
of  $25  paid  by  defendant,  the  evidence  for 
jriaintlft  is  definite  and  explicit  to  the  ef- 
fect that  tbe  r^afeed  demands  made  upon 
defendant  prior  to  the  institution  of  the  salt 
wre  not  tor  tbe  total  of  all  installments 
payaUe  under  tiie  policy,  but  were  for  the 
payment  of  the  monthly  installmenta  as  they 
became  diw. 


According  to  tbe  evidence  toe  plaiatlffi 
defendant's  refusal  to  pay  the  numthly  In-, 
staUmoita  as  tb^  became  du^  after  repeat- 
ed demands  tbvef or  by  plaintiff,  was  based , 
sel^  upon  the  ground,  asserted  by  defend- 
ant, that  itelntiff  was  al>le  to  retom  to 
work  early  in  AihtII,  1»17.   The  evidence  is. 
overwhtiming  tbat  plaintiff  was  unatAe  to 
return  to  work  In  April,  1917.  ot  at  any  time 
prior  to  the  trial  below.  And  tbe  evidence 
la  ludi  as  to  warrant  tbe  jury  In  flndbig 
that  d^^endant  was  not  acting  in  good  faith 
in  basing  Its  refusal  upon  such  ground.  It 
does  not  am>ear  that  the  defokdant  ever  took . 
tbe  position,  prior  to  tbe  Institution  of  the 
suit  (or,  Indeed,  until  it  filed  an  amended 
answer  in  tbe  case  shortly  before  trial),  that 
It  was  not  liable  beauae  the  dlsabiUly  re- 
sulted from  paralysis;  and  this,  as  saUU 
ccmstltuted  no  defense. 

We  regard  It  as  dear  that  the  qneetion  «C 
defmdant'a  llablU^  tor  damages  and  attor- 
nie^B  fees,  aa  tor  vexatious  refusal  to  pay" 
tbe  loss,  under  tbe  statot^  was  a  questloa 
f<Hr  the  jury. 

[8]  The  point  la  made,  In  tUa  connecUoo, 
tiiat  a  remark  made  tbe  trial  court  during 
the  trial  of  tbe  case,  regarding  the  matter* 
at  deCendanf 8  UabUty  for  vezatlonp  refusal 
to  pay  Uie  loss,  constituted  reverslMe  error. 
This  remark  indicated  a  ralsapprdiaasion  on. 
tbe  part  of  the  court  as  to  the  law  touching 
the  matter  of  TCxatious  refusal  to  pay.  But 
the  colloquy  which  followed  tended  to  re* 
lleve  against  any  possible  lU  effect  of  tbe 
remark,  and  the  tostmctlons  explicitly  and 
ivoperly  put  tbe  niatter  to  tbe  Jnry.  App^ 
lant  did  not  ask  toat  tbe  jury  be  dlidiareed 
and  a  mistrial  dadared  on  ttala  account  but 
merdy  aaved  an  exoeptloa  to  the  remark; 
and,  under  tiie  dreumatanoas,  we  think  it 
plain  that  the  matter  is  not  one  now  war- 
ranting a  reversal  of  the  judgment 

We  perc^ve  no  pr^ndldal  error  In  tbe  rec- 
ord, and  it  fellows  that  tbe  judgment  abould 
be  affirmed.  It  la  so  ordered. 

BECKBR  and  DAUBS,  JJ.,  omenr. 

On  Motion  for  Rehearing. 

[4]  In  Its  motion  for  a  r^earlng  appel- 
lant Insists  that  clause  "c"  of  part  VII  nf 
the  policy  does  not  have  reference  only  to 
diseases  or  Infirmities  for  which  the  insured 
would  be  responsible  under  tbat  portion  of 
tbe  policy  providing  for  sickness  indemnity, 
but  that  this  clause,  as  well  as  other  por- 
tions ot  part  VII  of  the  pMcy,  qualiflea  tbe 
accident  Indemnity  contract  embraced  with- 
in the  pfdlcy,  and  refers  to  any  disability  or 
loss  resulting  in  paralysis  or  other  infirmity. 
This  matter  we  need  not  dlscnss  more  than 
to  say  that.  In  any  view  of  the  ^ect  to  be 
given  to  clause  "c,"  under  tbe  authorities 
dted  In  the  oi^ion,  defendant  would  be  lia- 
ble tm  a  dipablU^  Immediately  due  to  pa- 
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ralyals  Wben  inch  ptralTBti  and  conaeqiMSit 
dteaWllty  were  directly  caused  by  an  Injury 
nocdved  throQg^i  external,  riolent,  and  acci- 
dental means. 

[I]  Hie  turttia-  oontoition  of  aivciUaat  la 
tbat  fbe  iq^oa  errooeoasly  luAds  Qiat  the 
erldenoe  warranted  the  submlssitMi  to  Oie  Ju- 
ly of  the  ISBoe  of  T^catlooa  reCuaal  to  pay. 
And  In  this  connecUai  it  la  aald  tbat  the 
statement  in  the  opinion  that  repeated  de- 
mands were  made  npon  defendant  for  the 
payment  of  the  indemnity  prior  to  the  Insti- 
tntion  of  Oie  auit  Is  not  stqfported  by  the 
eridence.  We  are  onable  to  agree  with  this. 
The  witness  Roos,  an  attorney,  testlfled  that 
approximately  two  mtmtha  attBt  plalntUTa 
injury,  which  occurred  on  February  3,  1917, 
be  called  upon  one  Lamber.  defendant's  dls* 
trict  manager,  in  regard  to  the  payment  of 
the  monthly  indemnity  Installments,  one  of 
which  bad  been  then  paid.  The  witness  said: 

"I  went  over  to  see  Mr.  lumber  and  told  hiip 
Mrs.  Winkler  had  brought  this  polioy  into  tbe 
office;  that  she  bad  received  $25  for,  I  believe, 
the  first  month,  anil  that  I  lotu  demanding  in 
Aer  tkiit  tikay  oonMmte  to  pay  the 

M0)»<My  MtiM  imdar  the  poUogJ*  (Italics 
ours.) 

And  tbe  witness  stated  that  Lamber  told 
blffl  that  defendant  bad  sent  a  doctor  to  ex- 
amine j^intiff  and  that  the  doctor  said  tbat 
I^aintitt  "could  go  to  work  In  AprU,**  and 
therefore  defendant  would  not  pay  her  more 
than  the  additl<Hial  980  mentioned  above. 
The  witness  said : 

"I  told  him  tbat  would  not  be  satisfactory. 
He  said  they  would  not  pay  any  more.  •  •  * 
I  went  to  see  him  (Lamber) .  after  that  two 
or  three  times,  and  he  always  made  that  con- 
teotion  and  said  the  company  refused  to  pay 
anything  more  on  tbe  policy." 

Appellant  contends,  in  effect,  ibat  Its  re- 
fusal to  pay  anything  more  than  the  sum 
tendfflnd  by  It  in  full  setOement  was  Justl- 
fled,  for  tbe  reason  tbat  ^intiff*8  counsel, 
by  letter  of  Hay  28,  1917,  demanded  more 
tlian  wai  tben  due.  This  letters-written  to 
defadant  by  a  member  of  the  firm  of  law- 
yma  r^reaooting  plaintiff,  at  a  ttme^  it  is 
said,  when  plalntlfl'a  counsel  bad  not  exam- 
ined Bw  policy  and  waa  relying  npcm  state- 
ments made  to  him  concerning  it— states: 

"We  represent  Mrs.  Winkler,  who  holds  a 
policy  in  your  company,  on  which  a  dck  or  ac- 
cident benefit  of  125  a  month  has  become  due 
and  payaUe.  Ton  sent  her  a  draft  for  fSO; 
which  has  printed  on  it  In  fall  settiement'  of 
her  daim  under  this  policy.  Of  coarse,  she  will 
not  accept  this  amoant,  as  she  has  not  been 
able  to  work  since  the  accident,  and  will  not 
be  for  an  indefinite  time  in  the  future.  We 
lielieve  this  policy  is  for  the  maximum  amount 
■ot  $250,  and,  of  course,  you  will  have  to  pay 
this  full  amount  at  once,  or  else  pay  it  in  $25 
installments.  EHie  is  not  able  to  do  any  work 
that  brings  her  an  income." 


It  Will  be  seen  that,  wfaUe  tbe  writer  was 

mlatateo-aa  ta  the  tenor  ot  tlw  pcdicy,  ttOa 
letter  does  not  demand  'an  immediate  pay- 
ment by  defendant  of  man  tban  an  Indem- 
nlty  of  $25  per  month  as  It  accxued.  Mr. 
Boos  testlfled  as  to  remated  demanda  for 
the  payment  at  tb»  monflily  Indemnity.  TbB 
evidence  shows  that  plaintiff  was  In  fact  to- 
tally dlsaUed  and  lemained  so;  that  de- 
fendant was  Iqfonoed  as  early  as  Mardi  22, 
1917,  tbrougH  Dr.  lUuUA'a  r^nrt,  that  plain- 
tiff bad  "paralysis  <tf  left  side  of  body";  and 
that  defendant  was  infonned  of  plaiiOlff's 
condition  by  Mr.  Boos  aa  well  as  tbe  let*, 
ter,  supra.  Tbe  ault  was  not  Institubed  nutU 
18  months  after  the  Injury;  plalntilf,  in  tba 
meantime, .  remaining  totally  disabled,  and 
defaidant  perslstins  in  its  refnaal  to  pay  the 
monthly  installments. 

We  think  that  tbe  evldoice  amiAy  wai^ 
rants  the  finding  that  defendant  vexatiously 
refused  to  pay  the  Indemnity  vouchsafed  by 
the  policy,  and  that  aasii  oondusion  is  not 
in  conflict  with  the  detislon  of  the  Si^reme 
Court  in  Non-R<val(7  Shoe  Oo.  v.  Insorance 
Co.,  277  Ma  899,  210  S.  W.  87,  or  that  In  Fay 
T.  Insurance  Co.,  268  Ho.  873,  187  S.  W.  861. 
dted  by  ^ipellant 

WlQi  tbe  concurrence  of  tbe  other  Judges, 
tbe  motion  for  a  ttfiearing  la  overruled.  • 


HICKOX  V.  MoKINLEY  et  al.   (No.  16716.) 

(St  liouis  Court  of  Appeals.  Missouri. 
Dec.  6,  1921.) 

1.  Jsdgmeat  «=9S70(I)  — Dofeatos  te  eolre 
facias  te  revive  ealy  seek  as  ariie  after  erig- 

laal  JudflneoL 
A  scire  fades  proceeding  to  revive  a  Judg- 
ment is  a  eontinustion  of  the  original  action, 
and  tbe  defenses  to  it  are  such  only  as  arise 
subsequent  to  the  rendition  of  the  original 
Judgment,  as  a  showing  tbat  there  was  no  judg- 
ment, or  that  since  its  rendition  it  has  been 
paid  or  discharged  in  some  other  way.  and  no 
defense  can  be  set  up  that  could  have  been 
pleaded  in  the  original  suit. 

2.  Appeal  aad  error  «s39f7(l)— Facts  takes 
as  true  In  detennlnlag  whether  demurrsr  waa 
properly  sustained. 

In  scire  fadas  proceeding.  In  considering 
whether  facts  alleged  in  defendant's  answer 
constitute  a  payment,  satisfaction,  or  disdisrge 
of  tiie  Judgment,  the  reviewing  court  must, 
where  a  demurrer  has  been  sustained,  take  aa 
true  an  of  tiie  allegationB  of  fset  emitaiaed  in 
tbe  answer. 

3.  Judgaiest  ^s>870(d)— Facts  altegsd  la  aa- 
swer  la  scire  faelas  held  to  eeastltata  aaUa- 
faotloa. 

Answer  in  sdre  fsdas  that  original  Judg- 
ment provided  that  indebtedness  on  account 
of  whldi  tbe  same  was  rendered  waa  secured  I9 
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•  pledge  of  certain  corporate  stock,  certificates 
-of  wbidi  were  In  poasession  of  plaintiiE,  and 
Judgment  constitQted  a  lien  upon  SHch  shares, 
and  interest  of  defendants  in  sncli  shares  was 
loredosed  and  Judgment  abonld  be  levied  out 
of  sttcli  shares  M  stock,  and  that  plaintiff  failed 
to  leT7  on  maSx  stock  as  directed  by  the  Jadg- 
ment,  althooi^  at  tb*  time  the  stock  was  vorth 
more  than  the  amount  of  such  Judgment,  and 
that  plaintiff  retained  and  conrerted  the  atoA 
to  his  own  nse  as  payment  and  fiadiatgs  of  tiie 
judgment,  sufldutlr  oU^^sd  aatisfacUoB  of 
■Uie  Judgment. 

4.  Jvdgmant  «s»875— May  be  satMad  by  WV- 
MMrt  otharwlia  thu  by  MtMy* 

A  Judgment  may  be  satiafied  othsrwlM  Ikan 
by  the  payment  of  mon^y. 

«.  Jndimaiit  ^»87ft(l)— Dsfam  held  natter 
wMota  shMid  have  been  pleaded  la  orlglaal 
aeUei. 

la  adre  facias  to  rerive  a  judgment,  a  de- 
fense Aat  plaintiff  had  agreed  to  pay  a  third 
party  the  amount  of  a  note,  which  was  the  basis 
ot  the  Judgment,  on  written  demand  of  one  of 
the  defendants,  and  his  failure  to  do  so  to  the 
extent  of  a  certain  part,  affected  the  consid- 
eration of  the  note  sued  on  and  was  a  matter 
wh^  shotdd  hSTo  been  pleaded  to  tba  original 
action,  and  could  not  b*  raised  aa  a  defense  in 
«dre  fadas. 

Appeal  from  Bt  Louis  Carcnlt  Court; 
BenJ.  J.  Elene,  Judge. 
'■Not  to  be  officially  xmbllshed." 

Action  by  Lee  Hlckoz  against  Bobert  B. 
McKInley  and  otbera.  Judgmmt  for  plain- 
tiff.  Ai^UcatloQ  by  plaintiff  for  a  writ  of 
adre  facias  to  reTive  the  Judgment  Applica- 
tion granted,  and  defendants  appeaL  Be- 
veraed  and  remanded. 

Artbar  E,  Sbnpeon,  of  Bt.  Looiay  Cor  appel- 
ItntB. 

B.  T.  O.  Smith,  Gnstare  A.  Stamm,  and 
Barry  A.  Frank,  all  of  St  Lonte,  for  re- 
spondent 

BIG08,  0.  On  April  12,  1915,  plaintiff  ob- 
tained a  judgment  In  the  drcalt  court  of  the 
«lty  of  St  Louis  against  the  defendants  In 
file  anm  of  $3.862.tS0  debt,  $200  attorney's 
fees,  and  $31.85  costs.  On  April  1,  1918,  up- 
<ax  the  application  of  the  plaintiff  a  writ  of 
«clre  facias  was  issued  against  the  defend- 
■ants,  commanding  them  to  show  cause  why 
said  Judgment  should  not  t>e  roTlred. 

In  prc^r  time  the  defendants  filed  their 
answer  and  return.  In  which  they  admit  the 
rendition  of  the  Judgment,  and  then  allege 
that  the  same  has  been  wholly  extinguished 
and  paid.  In  that  In  said  judgment  it  was  de- 
creed that  the  Indebtedness  on  account  of 
which  same  was  rendered  was  secured  by  a 
pledge  of  1,238%  shares  of  the  capital  stock 
of  the  Borden  Varnish  Company,  a  Missouri 
corporatttm,  said  stoc^  being  of  the  par  value 
ot  910  per  share,  the  cerUflcates  of  stock 
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having  been  deUrared  by  def^idants  to  Che 
plaindff  at  the  time  of  the  execution  of  the 
note,  on  acoonnt  of  which  this  suit  was 
brongtit;  and  that  said  Indebtedness,  togeth- 
er with  the  Interest  thereon  and  the  costs  of 
court,  were  and  constituted  a  ralld  and  sub- 
sisting lien  on  said  certificates  of  stock,  and 
that  defendants  were^  by  said  Judgment, 
foreclosed  of  all  Interest,  right  and  equity 
of  redemption  in  the  certificates  of  stock 
aforesaid,  and  that  said  judgment  command- 
ed tliat  same  be  levied  out  of  said  shares  of 
stock.  It  is  then  alleged  that  disregarding 
said  Judgment;  plalntlll  failed  to  levy  on  said 
shares  of  stocft,  although  the  same  were  at 
the  time  worth  for  more  than  the  amount  of 
said  Judgment  with  Interest  and  costs,  and 
that  the  plaintiff  retained  and  converted 
said  stock  to  his  own  nse  as  a  discharge,  ex- 
tinguishment, and  payment  of  said  Ju^nient 

For  a  further  defense  It  is  alleged  that  the 
judgmrat  referred  to  was  rendered  on  ac- 
count of  the  balance  du6  on  a  promissory 
note  signed  by  the  defradants,  the  consider* 
atlon  for  which  was  an  agreemmt  by  the 
plalntifl  to  pay  to  the  Borden  Varnish  Com- 
pany, a  COTporatlon  then  existing,  on  the 
writt^  demand  of  one  of  the  defendants, 
who  was  the  secretary  of  said  company,  the 
amount  of  said  note  and  any  additional  mon- 
ey that  said  company  would  deposit  with  the 
plaintiff;  that  prior  to  the  rendition  of  said 
Judgment  said  Borden  Vamlsb  Company, 
throu^  one  of  said  defendants,  drew  from 
the  plaintiff,  in  inBtallments,  the  sum  of  ¥2,- 
OM,  bnt  the  said  Bordoi  Varnish  Company 
has  become  wludly  extinct  and  defunct  M 
that  tiuro  remains  no  one  to  whcm  the  plain- 
tiff coDld  legaUy  pay  tin  ranalnlng  ¥2,600 
doe  to  the  said  Borden  Tarnish  Company  <m 
account  of  whldi  tin  said  note  was  given, 
and  that  plaintiff  has  retained  said  $2,600 
and  applied  same  towards  the  extinguish- 
mat  of  said  judgmait 

The  plaintiff  demurred  to  the  answw  and 
return  of  the  defendants,  on  the  ground  that 
the  facts  stated  therein  are  not  sufBdent  to 
constitute  a  defense  to  said  writ  of  scire 
facias,  and  that  said  fftcts  as  alleged  in  said 
return  do  not  constitute  a  dlsdiarge  or  satis- 
faction of  said  judgment. 

Thereafter  the  circuit  court  by  its  order 
sustained  said  demurrer.  The  defendants 
declining  to  plead  further,  the  judgment  was 
duly  revived  against  them.  After  the  usual 
preliminaries  the  defendants  have  appealed. 

The  sole  question  lavolved  is  whether  the 
facts  set  up  in  the  defendants*  answer  and 
return  are  sufficient  in  law  to  constitute  ft 
payment,  satistectioo,  or  dlscdiarge  of  the 
judgment 

[1]  It  Is  established  law  that  a  scire  facias 
proceeding  to  revive  a  judgment  Is  a  continu- 
ation of  the  original  action  and  the  defenses 
to  It  are  such  only  as  arise  subsequent  to  the 
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raidltion  <a  Qie  original  Jtidgmeilt,  ai  a 
Bhowing  tbat  tbere  was  no  judgmKit  or  that 
since  Its  raidltton  It  baa  been  paid  or  dls- 
cbargtd  in  some  other  way.  No  defense  can 
be  set  up  tbat  could  have  been  pleaded  in 
the  original  eult.  Bick  r.  Vai^bn.  140  Ma 
App.  595,  120  8.  W.  618;  Beybarn  t.  Hand- 
Ian,  185  Uo.  App.  412,  147  S.  W.  846;  GUd- 
den-Felt  Mfg.  Co.  t.  Bobinson,  163  Mo.  App. 
488,  14S  S.  W.  1111 ;  Simpson  v.  Watson,  16 
Mo.  App.  426. 

[2, 3]  In  considerinc  the  <iueetlon  as  to 
whether  the  foots  alleged  in  defendants*  an- 
swer constitute  a  payment,  ^tiafaotlon*  or 
discharge  of  the  Jndgmrait,  we  mast,  where 
a  demurrer  has  been  sustained,  take  as  true 
all  of  the  ftllegatlons  of  tect  contained  in  the 
answer.  The  original  judgment  Is  not  betta* 
OS,  and  Its  character  must  be  determined 
from  the  statements  in  defendants'  answtf. 
It  Is  there  set  forth  that  the  original  Judg- 
ment provided  that  the  indebtedness  on  ac- 
count of  which  the  same  was  rendered  was 
secured  by  a  pledge  of  certain  shares  of 
Btock,  the  certificates  of  which  wore  in  the 
possession  of  plaintiff  at  the  time  the  note 
was  executed  and  on  account  of  which  the 
salt  was  brou^t;  that  it  was  decreed  that 
the  Judgment  constituted  a  valid  lien  upon 
said  shares  and  that  the  interest  of  defend* 
ants  in  said  shares  was  foreclosed  thereby; 
and,  further,  that  same  should  be  levied  out 
of  said  shares  of  stock.  It  is  then  alleged 
that  plaintiff  failed  to  levy  on  said  shares  as 
directed  by  said  Judgment,  although  at  the 
time  they  were  worth  more  than  the  amount 
of  said  Judgment;  and,  forthM-,  that  plain- 
tlfl  retained  and  converted  said  stock  to  his 
own  use  as  ft  paymoit  and  diacbarge  vt  tbt 
Judgment 

[4]  Should  these  facts  be  estabUdwd  by 
oompetent  evidence,  we  think  diey  are  soffl- 
dent  to  constitute  a  aatlstactknt  of  the  Judg^ 
ment  A  Judgment  may  be  satisfled  othn^ 
wise  than  by  the  payment  of  money,  and  if 
plaintiff  had  audi  a  loaclal  Judgment  as  la 
Allied  by  defendants  and  was  obliged  to 
first  att^^it  to  satisfy  same  out  of  the 
flbares  of  stodc  on  whidi  it  was  a  lien,  and 
cboae  not  to  do  so,  bnt  to  take  the  stock  as 
a  satisfaction,  we  see  no  reascm  why  sucb 
should  not  be  held  to  be  a  payment  and  re- 
lease of  the  Judgment.  Of  course.  If  it  ap- 
pear^ that  at  the  time  the  shares  were 
VOTtbless  and  that  a  levy  thereon  would  be 
a  asdess  and  idle  ouvmony,  Qten  it  may  well 
be  said  tbat  plaintiff  was  not  required  to 
levy  on  tbe  shares.  Bnt  here  defendants  al- 
lege tbat  tbe  shares  at  the  ttane  were  worth 
more  than  the  amount  of  the  Judgment 

[S]  The  second  dtfense  in  referoiee  to  tbe 
agreement  of  plaintiff  to  pay  the  Borden 
^ramish  Company  the  amount  of  tiie  note  on 
tile  written  demand  of  one  of  the  defendants 
and  bis  failure  to  do  so  to  the  extent  of  $3,- 


600  affects  Oie  ccmsideratlon  of  the  note  sued 
on,  and  is  such  mattor  as  could  and  should 
have  been  pleaded  as  a  defense  to  the  ar^- 
Inal  action.  If  the  consideration  for  wfaidi 
the  note  was  givai  partially  foiled,  sadi 
would  be  a  defense  pro  tanto.  It  is  now  too 
late  to  xutse  sudi  question,  and  sudi  consd- 
totes  no  defease  to  tbe  writ  and  stamild  be 
stricktti  from  tiie  answer. 

It  follows  that  tbe  Judgment  AoaU  be  re- 
versed and  the  cause  rmanded. 

PBB  CUBIAM.  The  foregoing  <«)lni«ai  of 
BIGGS,  G.,  Is  adopted  as  the  <vbiioii  <rf  the 

court 

The  Judgmttit  at  tbe  dreoit  ootut  ia  n- 
cordinglj  revised  and  tbe  cause  remanded. 

ALLEN,  P.  and  BECKER  and  DACES. 
33.,  concur. 


Ex  parte  DCVOY.  Wo.  I78I3L) 

(8t  Loids  Gonrt  of  Appeds.  WwMiri. 
Dee.  7,  1921.) 

1.  Habsas  eorpss  «s>26— Writ  lies  to  release 
ose  iMprlaeiiad  for  vMatist  amitborlzoi 

court  order. 

One  imprisoaed  for  contempt  for  violatiiif 
an  order  which  the  court  had  no  anthority  to 
make  may  be  released  on  habeas  oorpna. 

2.  HabMS  oorpn  «992(  I )— Goart  mag  In- 
quire as  to  truth  af  fladlngs  ipoi  whlob 
ooRvIotlOB  based. 

A  court  issuing  a  writ  of  habeas  corpns  ii 
not  limited  to  an  inquiry  as  to  the  convicting 
court's  Jurisdiction,  but  if  the  troth  of  the  flnd- 
iogs  upon  which  judgment  is  based  is  denied  in 
petitioner's  reply  to  the  r^nxa,  or  In  some 
other  appropriate  manner,  inquiry  may  be  made 
in  regard  thereto. 

3.  Reoslvers  «s»4  —  "Rooeiver^  nay  be  ap- 
■Minted  te  tika  potseaslea  af  real  estate  Is- 
volved  la  wni  ooatast 

A  court  of  eqnfty,  under  a  proper  showiDg. 
may  anioiDt  a  receiver  to  take  possession  of 
real  estate  which  is  involved  in  a  will  contest; 
«  "receiver"  being  an  iodifferent  person  ap- 
pointed  to  receive  and  protect  the  property 
involved  in  litigation  pendente  lite. 

[Ed.  Note.— For  other  definitions,  see  Words 
end  Phrases,  First  snd  Second  Series,  Be- 
ceiver,] 

4.  Receivers  ^=»72— Receiver  nay  take  pos- 
session of  property  involved  In  will  costest 
without  bringing  sjeoiment. 

A  receiver  appointed  to  take  immediate 
posseasiOD  of  property  involved  In  a  will  con- 
test, to  preserve  it  from  waste,  may  take  sadi 
property*  under  an  order  of  the  court,  and  is 
not  required  to  bring  a  salt  in  ejectment  not- 
withstanding the  ocenpsnt  daims  the  to 
such  property  daring  the  pendency  at  the  soft 
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not  Hitanyt  vf  eMirt. 

A  receiver  beeomee  an  officer  or  ariD  of 
the  courts  ud  any  wUIfnl  inte^erene*  with  the 
performance  of  the  doty  of  the  receiver,  or 
willful  dwobedience  of  tbe  demand  of  the  re- 
ceiver in-  the  discharge  of  his  duties  as  set 
forth  in  the  order  appointing  him,  is  a  direct 
contempt  resnltlng  in  interference'  with  tbe 
court's  adminiatration  of  the  rea,  'in  view  of 
Her.  St  1910.  1  1449. 

6.  Receiver*  «»7I— Receiver  held  entitled  to 
eummary  ponesaloi  of  proper^  Involved  Id 
will  oonteat  as  agaliot  P>rty  te  reoMvenblp 
prooeedlag. 

Where  a  receiver  was  appointed  to  take 
charge  of  property  involved  in  a  will  contest, 
the  court,  on  a  proper  showing,  had  anthoilty 
to  order  tlie  receiver  to  lake  aommarr  poa- 
aeaalon  of  the  property,  to  preaerre  it  from 
waste  and  coUeet  the  renta.  aa  againat  tbe 
rii^ta  of  an  ooeupant  who  waa  a  party  to  the 
racreiTerahip  ptoceedinga. 

OrJslnal  petition  in  habeas  corpus 
Cborles  Is.  Deroy.   Writ  denied,  and  peti- 
tioner  remanded. 

Leahy  ft  Baunden;  ot  8L  Loate,  tat  petl- 

tloner. 

DAtTES.  J.  This  la  an  orfi^nal  proceed- 
Ing.  The  petitioner,  Charles  L.  Devoy,  pre- 
sented his  application  for  writ  of  habeas 
corpus  to  a  member  of  this  conrt  In  vacation, 
alleging  in  Ills  petition  that  he  waa  unlaw- 
fully imprisoned  and  restrained  of  hla  liber- 
ty by  the  sheriff  of  the  city  of  St.  txrais. 
The  writ  was  granted  as  prayed  and  made 
returnable  to  this  court.  In  due  time  the 
sheriff  made  return,  whereupon  petitioner 
filed  a  reply,  which  is  in  the  nature  of  a  de* 
mnrrer  to  the'  return.  This  calls  for  our 
lodgment  on  the  pleadings. 

Tbe  pertinent  facts,  aa  gathered  from  the 
record,  are  as  follows: 

Maria  Devoy  died  In  the  city  of  St  Louis 
In  December,  1920.  She  left  certain  proper- 
ty, among  which  Is  a  parcel  of  real  estate 
located  In  the  city  of  St.  Louts.  This  peti- 
tioner Is  a  son  of  said  Maria  Devoy,  and  re- 
sides in  this  property;  same  being  a  three- 
story  dwelling  house  known  as  and  number- 
ed 6837  Gates  avenue.  This  was  the  bom^ 
stead  of  the  Devoys.  Immediately  upcm  the 
death  of  Mrs.  Devoy  an  Instrument  purport- 
ing to  be  the  last  and  testament  of  said 
Maria  Devoy  was  filed  io  the  probate  court 
of  the  city  of  St  Louis.  In  this  purported 
will  Mrs.  Devoy  bequeathed  practically  all 
of  her  property,  Incltadlng  tMs  family  resi- 
dency to  a  daughtra*,  Mrs,  Oartwrlght 
'  Petitioner  thereupon  filed  in  tbe  drcnit 
court  of  the  dty  of  St.  I^uls  a  spit  to  con- 
test the  will :  the  petitioner  having  remained 
In  possession  of  the  property  dfter  his  moth- 
w'a  death.    It  seems  that  there  are  five 


belts,  and  in  tba  ataenoe  aC  tbe  will,  aach 
holding  a  one-fltUt  Intoest  In  said  estate. 

On  Harcb  27. 18B1,  the  day  after  aald  wlU 
ouiteat  salt  was  filed,  tbe  ^obate  court  ap- 
pointed an  administrator  poidente  Ute  of  the 
estate  of  Maria  Devt^.  Said  administrator 
pendente  lite  duly  qoalUled  and  la  still  act* 
Ing  as  such. 

On  July  6. 1921,  Mrs.  Oartwrlght,  sister  et 
the  petitiraer,  filed  an  appUcatiMi  with  the 
Judge  of  the  circuit  court  In  said  will  con- 
test salt,  asking  for  a  receiver  to  take  charge 
of  said  realdenoa  and  real  property.  Within 
a  few  days  thereafter  the  circuit  court  ap* 
pointed  a  receiver,  with  directions  to  take 
diarge  of  said  real  estate,  to  ke^  and  pre- 
serve same  from  waste  and  deterloratloa. 

It  appeara  that  petitioner  prayed  an  ap- 
peal from  said  order  appointing  said  receiv- 
er, but  has  furnished  no  supersedeas  bond. 
Thereafter  the  receiver,  under  the  order  vt 
the  court,  demanded  that  petitioner  vacate 
said  property  and  Qkat  he  snrrend^  posses- 
sUm  of  said  residence  to  the  receiver.  Peti- 
tions declined  to  snmnder  possession.  i 

Thtfeupon,  on  October  7,  1921,  the  Jndge 
of  said  drcnit  court  Issued  a  citation  to  pe- 
titioner to  appear  and  show  cause  why  he 
ahould  not  be  held  for  contonpt  in  falling  to 
give  possestdom  of  said  real  estate  to  the  re- 
ceiver. Thereafter,  to  wit  on  October  17, 
1921,  aftw  a  hearing,  petitioner  and  hts 
counsel  being  present,  the  Judge  of  said  cir- 
cuit court  held  petitioner  to  be  in  contempt 
for  falling  to  deliver  poaseaslon  of  said  prop- 
erty,  as  aforieaald.  and  the  petitioner  was  or- 
dered committed  until  sudi  order  was  confr- 
piled  wltb  and  possession  of  said  property 
delivered  to  the  receiver. 

The  petition  before  us  incorporates  the  or- 
der of  commitment  which  seems  to  be  a  copy 
of  the  Judgment  of  contempt.  This  recites 
that,  after  a  hearing,  a  receiver  was  appoint- 
ed to  take  charge  of  the  property  above  re- 
ferred to,  to  wit  a  r^ldence  at  S837  Catea 
avenue,  with  full  power  to  take  exclastve 
possession  of  same  in  order  to  prevent  waste 
and  deterioration  of  same  and  to  collect 
rents  therefrom;  the  receiver  gave  bond, 
and  tliereupon  attempted  to  take  possession 
of  said  property  by  demanding  same  from  pe- 
titioner, and  that  petitioner  refused  to  give 
possession  of  said  property  to  the  receiver; 
that  petltoner  was  cited  to  appear  before  the 
circuit'  Judge,  and  upon  such  appearance,  In 
person  and  by  counsel,  and  after  a  hearing, 
the  court  found  ttiat  donand  had  been  made 
by  the  receiver  of  tbe  petitioner  tor  this 
property,  and  that  this  petitioner  refused  to 
turn  over  posaesslMi  to  such  receiver;  and 
13ut  thereupon  the  court  found  that  CAarles 
L.  Devoy,  the  petitioner,  was  guilty  of  con- 
tempt of  the  circuit  court,  In  that  he  will- 
fully offered  resistance  to  the  lawful  order 
and  process  of  that  court  by  refusing  to  de- 
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Urer  possesslaii  oC  the  pr^olsM  bereinbefOTe 
described  to  the  lecelTer. 

A  redtal  follows  that  the  oonrt  then  aan- 
tenced  the  prisoner  to  jail  for  and  during  the 
time  and  period  that  petitioner  shall  oontlu- 
ne  to  raCose  to  d^vor  pcssesdon  of  flie 
property  to  the  reOelTer. 

The  retnm  of  the  sherUf ,  as  amended,  Is 
to  the  eEect  that  cnstody  of  ttie  person  of 
petitioner  waa  taken  bj  the  diwUT  (reavond- 
ent)  under  and  punnant  to  a  lawful  order 
oonuoittliif  petitioner;  he  having  tieea  eoo- 
Tlcted  tm  ctmtempt  In  wUlfaUr  disobeying  a 
lawful  order  of  the  drcolt  coort  in  a  cause 
of  which  the  Judge  of  the  circuit  oonrt  had 
jurladlctlon  of  the  subject-matter  and  «f  the 
parties  thereto. 

[1].It  la  the  Uw  of  this  state  that  one  tan- 
prls(med  &>r  contooqtt  for  violating  an  order 
whkdti  the  court  had  no  authority  to  make 
may  be  rtfeased  on  habeas  corinis.  In  re 
Eeffron.  179  Mo.  App.  639,  162  S.  W.  662. 

Is  Bz  parte  Creasy,  243  Ma  679, 148  S.  W. 
91^  our  Supreme  Caaxt  established  the  prc^ 
•osition  that  the  Jodgmoit  of  the  cbvnlt  court 
committing  a  persmi  for  contempt  Is  not  eoa- 
doslve  upon  Uie  facts,  but  that  such  facts 
may  be  Inquired  into  in  the  court  of  which 
the  writ  ftf  habeas  corpus  Issues. 

[2]  And  Budi  court  Is  not  limited  in  such 
proceeding  to  an  inquiry  as  to  the  convicting 
court's  JurlBdicti<Hi,  but  if  fbe  truth  of  the 
findings  upon  whldi  the  Judgment  la  based 
Is  denied  In  petitioner's  reply  to  the  return, 
or  In  some  other  appropriate  manner,  Inquiry 
may  be  made  In  regard  thereto.  See  In  re 
EoweU  and  Bwlng.  273  Mo.  loc  dt  110,  200 
8.  W.  65;  EIx  parte  HoUiway,  272  Mo.  loc. 
dt  119,  190  S.  W.  412.  But  petitioner  raises 
no  such  questions  here.  Counsel  for  peti- 
tioner, In  his  argument  of  the  case,  suggested 
that  no  question  was  present  loToIving  the 
propriety  of  the  appointment  of  the  receiver, 
nor  are  the  facts  in  the  contempt  proceed- 
ings In  any  wise  in  dispute. 

In  the  very  recent  case  of  State  ex  rel. 
Mudler  V.  Wurdeman  (Sop.)  232  S.  W.  1002. 
the  Supreme  Court  decided  that  under  cer- 
tain facts  and  circumstances  the  drcult 
court,  In  the  exercise  of  its  equity  Jnrlsdlcs 
tion,  has  power  to  appoint  a  receiver  to  take 
charge  of  real  estate  of  a  deceased  to  pre- 
vent waste  and  to  collect  rents  and  profits 
therefrom  during  the  time  a  will  contest  suit 
is  pending  involving  such  property.  There- 
fore it  appears  dear  that  under  certain  cir- 
cumstances a  court  of  equity  may,  during 
the  pendency  of  a  will  contest  suit,  turn  over 
Oi»  real  estate  involved  to  a  receiver,  so 
Hiat  same  may  not  be  wasted  or  deteriorated, 
and  so  that  tiie  rents  may  be  collected  and 
properly  accounted  for  to  the  parties  finally 
ftnmd  to  be  entitled  thereto. 

The  title  to  the  real  estate  is  not  an  Issue 
in  this  proceeding,  and,  irrespedlve  of  who 
la  seised  ot  the  remises,  a  court  of  equity 


may,  uaOer  a  pcopar  dwvlnA  appolBt  a  le- 

celvCT  to  hold  sudi  pn^oty  for  the  use  and 
boL^t  of  the  parties  ultimately  found  fflitl- 
tled  thereta  Stark  ▼.  Grimes,  88  Uo.  Am. 
loc.  dt  412.  418. 

Somewhat  analogous  Is  the  case  of  Tlnaley 
V.  Anderson,  171  U.  S.  101,  18  Sup:  Gt  80S, 
43  Jj.  Ed.«91,  wherein  it  Is  held  that  the  re- 
fusal to  obey  an  ordw  to  torn  over  cotporate 
property  to  the  recdver  is  a  contenqit;  al- 
though  the  per«m  in  possession  of  the  prop- 
erty claims  a  lien  thereon. 

A  recdver  Is  appointed  Iqr  the  court  to 
hold  proper^  whldi  is  the  subject  of  or 
whidi  is  involved  In  liUgatim  wb&i  it  ap* 
pears  to  the  court  that  such  propmy  should 
not  remain  in  the  possesdoa  of  one  of  the 
litigants.  Tardy's  Smith  on  Beceivwi  (2d 
Ed.)  VOL  1,  p.  28,  H  6,  7. 

A  recdver  is  an  indifferent  person  appoint 
ed  to  recdve  and  protect  Oxe  propnty  in  lit- 
igation poidente  lite.  State  ex  reL  v.  Boss* 
122  Mo.  439,  25  S.  W.  047,  23  U  B.  A.  534; 
St.  L.  Railway  Go.  v.  Holladay,  181  Mo.  440, 
33  8.  W.  49.  Many  oQux  cases  mii^t  be  d^ 
ed  to  the  same  effect 

[3J  No  further  dlacnadon,  hawmr»  Is 
necessary,  since  it  is  settled-  in  this  rfCats 
that  a  court  of  equity,  under  propa  diowiug, 
may  appoint  a  recdver  and  direct  that  sndi 
recdver  take  possesd<m  of  real  estate  which 
is  involved  in  a  will  contest  Mor  do  we  find 
any  authority  in  this  state  sustaining  the  In- 
sistence of  the  petitioner  that  the  receiver 
under  the  order  of  the  court  has  no  right  to 
take  this  real  estate  as  against  the  posses- 
sion of  petitioner  except  by  ejectment. 
Counsel  for  petitioner  dtes  the  single  Mis- 
souri case  of  Bees  v.  Andrews,  169  Mo.  loc 
dt  I'BQ,  69  S.  W.  4,  to  support  this  conten- 
tion. That  case,  as  we  understand  It  has 
no  influence  ou  the  proposition  presented 
here. 

[4]  It  follows  that  if  the  appointment  of  a 
receiver  under  certain  drcumatances  Is  Jus- 
tified to  take  Immediate  steps  to  hold  and 
preserve  the  property  from  waste,  such  re- 
ceiver may  take  such  property  under  the  or- 
der of  the  court  and  is  not  required  to  bring 
a  suit  in  ejectment  And  this  Is  so,  even 
thouj^  petitioner  claims  the  right  to  such 
property  during  the  pendency  of  the  will 
contest  suit.  See  Stats  ex  reL  Mueller  v. 
Wurdeman,  supra. 

[1}  The  receiver  becomes  an  offlcw  or  arm 
of  the  court  and  any  willful  interference 
with  the  performance  of  the  duties  of  the 
receiver,  or  willful  disobedience  of  the  de- 
mand of  the  receiver  in  the  discharge  of  his 
duties  as  set  forth  in  the  order  appointing 
him,  is  a  direct  contempt  resulting  in  the  in- 
terference with  the  court^s  admlnistratloa  of 
the  res.  B.  S.  1019,  {  1449;  Colbom  v.  Tan- 
tls,  176  Mo.  loc.  dt  ess,  75  S.  W.  653;  NeoB 
V.  Bladcstone  B.  &  I*  Ass'n,  149  Mo.  loc.  dt 
80;  60  S.  W.  436;  Stark  r.  Ortntesb  88  Mo. 
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AjM^  loe.  dt.  41%  '4SS;  AttttaAy  y.  Abram- 
0ky,  261  Mo.  loc.  dt  125-126, 16S  S.  W.  UTS; 
Ex  parte  Creoflliaw,  .80  Mo.  447. 

SalS  Uie  Snprone  Court  In  the  Oolbnra 
Case,  supra: 

"It  ia  the  law  t&at  vhen  property  it  In  the 
posflesaion  or  custody  of  the  court,  tbroogli  the 
iastnimeiittli^  of  a  receiTer,  the  court  will 
not  permit  any  one,  «Ten  ona  clabnins  under  a 
title  paramount  to  that  of  dther  part?  lltltan^ 
to  interfere  with  it" 

It  appears  tbat  tbe  petttton^  liad  a  fuU 
and  comply  Itsarlng  on  tbe  dtatiou  reanir^ 
ing  liim  to  appear  spedflcally  to  abow  canae 
wby  be  abould  not  be  pimldied  for  contanpt. 
He  b^  toll  <^)portanit7  to  abow  to  the  court 
tbat  be  was  not  in  contempt  Ko-  issue  is 
zalaed  hj  tbe  petitioner,  exc^t  tbat  tbe  re- 
oeiTer,  as  a  matter  of  iaw,  coidd  not  take 
posseralon  of  tbls  real  estate  from  tbo  petl- 
tioner;  no  issue  was  made  as  to  tbe  facts 
found  by  the  circuit  court  as  warranting  tbe 
aivolntment  of  tbe  xecdrw. 

Petitloaar  rdies  entirely  upon  tbe  proposi- 
tion tbat  the  receiver  as  such  bad  no  au- 
thority to  take  posaesslon  In  a  summa^ 
manner  of  this  property  from  the  petitioner 
dnrlng  tbe  suspension  of  the  will.  In  23 
linllDg  Case  Law,  H  66,  67,  we  find  a  clear 
dlscossUm  of  the  law  in  tbls  particular.  It 
Is  ttiere  pelted  out  tbat  as  a  general  rule  a 
reoelTOT  cannot  through  summary  x»oceed- 
ings,  take  into  custody  property  found  In  tbe 
PQsseaston  of  strangers  to  the  record  claim- 
ing adTorsely,  for  the  reason  that  the  recelT- 
w  stands  in  tbe  place  of,  and  bas  no  greater 
rf^ta  than,  tbe  party  over  whose  property 
be  bas  been  appointed  receiver ;  tbat  ewj 
one  is  entitled  to  bla  day  In  court;  and  tbat 
aummarr  proceedings  are  not  suitable  to  try 
CMiflictteg  claims  to  title.  But  says  this 
same  autbi^rltative  work: 

"WhOe,  88  just  stated,  a  receiver  cannot 
erdhiarily  by  eummary  methods  take  poasea- 
tf<«  of  property  held  adveraely  by  a  stranger 
to  the  suit  a  different  rale  preraOs  where  the 
stranger  b<dda  merdy  as  tniatee  or  agent  <uid 
does  not  dalm  an  advarae  interest  In  the  lat- 
ter instance  it  la  generally  held  tbat  the  re- 
ceiTer can  recover  poaaession  by  aummary  pro- 
ceednga.  So  when  the  possession  is  withheld 
by  persona  who  are  partiea  to  the  aoit  or  by 
others  dalmlng  ooder  aocfa  parties,  with  no- 
tice of  the  appointment  of  the  receiver,  there 
-can  be  no  question  as  to  tbe  authorllr  of  the 
eovrt  to  interfere  in  a  aommary  way,  and  en- 
force iCi  order  for  tS»»  avRonder  of  ^e  prop- 
erty by  attachment  or  by  a  writ  ni  posssaslon.'' 

[I]  F^tfamer  baving  been  a  party  to  tbe 
recelversblp  proceedingi^  it  follows  tbat  the 
court  on  a  proper  ihowlng  had  authority  to 
order  tbe  reotfTer  to  take  summary  poaaes- 
aion  of  the  property  to  preserve  same  from 
waste  and  collect  tbe  rents. 

As  already  pointed  out  the  aulSdency  of 


tbe  ludgmeot  and  order  of  eommltmeat  Is 
not  challenged,  and  the  receivership  proceed- 
ings is  not  questioned  here  by  petlUoner. 
The  conunitment  recites  facts  warranting 
the  court  to  make  the  particular  order  made, 
adjudging  petitioner  guilty  of  contempt,  and 
committing  blm  until  he  compiles  with  the 
order  of  the  court  As  required  by  statute, 
the  commitment  charges  the  particular  cir- 
cumstances of  petitioner's  offense,  and  the 
contempt  Is  plainly  and  apedally  charged  in 
the  commitment  by  a  court  having  authority 
to  commit  for  a'  contempt  so  charged.  We 
have  given  petitioner  the  benefit  of  the  rules 
applying  to  criminal  contempt,  in  so  far  as 
they  r^ate  to  procedure  in  such  cases,  and 
no  Intendments  or  presumptlcms  are  Indulg- 
ed in  against  his  restraint 

It  appears  from  the  record  that  petitioner 
has  willfully  refused  to  obey  the  lawful  or- 
der of  tbe  court  Accordingly,  we  are  con- 
Btraloed  to  hold  that  tbe  writ  should  be  de- 
nied and  tbe  petitioner  remanded.  It  is  so 
ordered. 

AXJjBN,  P.  J.,  and  BEOEEB,  J.,  e(»icnr. 


GILL  V.  SOVEREIGN  CAMP,  W.  0.  W. 

(No.  2910.) 

(Springfield  Court  of  Appeals.  Misaouii.  Jan. 
14>  1922.    Bebearing  Denied 
Feb.  11,  1902.) 

1.  ittssnuioe  «=»82S(3)— Phyaloias**  statanut 
as  fe  oauae  of  death,  read  aid  forwarded  ly 
beaeflclary,  est  bladlag,  where  evMsme  shew- 
ed It  was  sot  true. 

Statements  of  a  phyaiclaa  in  a  letter  as  to 
causes  of  insured's  death,  addressed  to  defend- 
ant, bat  received  by  tbe  beneficiary  and  for- 
warded, did  not  bind  tbe  benefldary,  where 
there  was  evidenee  from  wliieh  the  Jnry  could 
condnde  that  soeh  statement  was  not  true. 

2.  Trial  «s>l39(l)— Whether  plaintiff's  prlsia 
faole  ease  Is  destroyed  Is  for  Jury. 

When  a  plaintiff  makes  out  a  prima  fade 
case,  tbe  question  of  whether  that  prima  facie 
case  is  destroyed  most  be  left  to  the  jury,  un- 
leaa  auch  rebuttal  evidence  eondusively  binda 
plaintiff. 

3.  Evldeaoe  «s»89--Pre8KniptloB  of  leva  ef  life 
sot  ovarofrme  by  physMan'a  eeiolaalein  thmt 
Isssrotf  died  by  owa  band. 

Physician's  condnsions  that  deceased  met 
death  by  his  own  hand  from  overdose  of  opium 
compound  not  anffident  to  oveccome  the  pre- 
aumpticm  of  lore  of  Ufa. 

4.  iaasrasee  «=s>7l2— Costraet  mads  la  MIs- 
aoNri  goversed  by  local  law. 

Where  a  fraternal  benefldary  association's 
contract  for  insurance  vraa  made  in  Mlsaoori,  ic 
was  governed  by  local  law,  aUfaoni^  Insnred 
died  in  BUnola. 
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9.  CMrto  «E9»39  — CxIttMM  of  ulttr  ueaa- 
■ary  to  aoiiftr  JarMlettM  yrmmC 

tha  raeiwd  M  m  court  of  lanenl  ia- 
rtsdiction  fa  afleat  about  a  mattot  ii««eHaz7  to 
confer  juriadiction,  the  ezlateoee  of  aueh  matter 
will  be  preaunied. 

6.  Courts  «B>35— Evldeaoe  that  defendant  hftd 
aseata  traaeaotlag  baalaeaa  la  O.  caaaty  held 
to  fllva  airailt  ooart  tharala  JuriadMlaa  «f 
aetlaa  agaiaat  It. 

Where  the  erUenee  dladoaed  that  at  the 
time  a  benefit  certlfieate  wae  aoed  on  the  aaao- 
dation  had  a  camp  located  in'D.  county,  Mo.,  it 
emdd  be  Inferred  that-  the  aaaodation  bad 
agents  there  transacting  bnalnesa,  which  would, 
uDder  the  statute,  giTa  the  dreoit  court  Juris- 
diction. 

7.  Trial  ^»295(5)— laatnuttieaa  to  fiad  that 
latared  was  in  good  staadlai  at  fine  of  death, 
whsB  road  with  InstraetloB  oa  anraathra  de- 
fenses, act  error. 

In  an  action  on  a  benefit  certificate,  where 
defendant  daimed  insured  met  death  hj  his 
own  band,  Instructions  to  find  that  insured  was 
in  good  standing  at  the  time  of  his  death,  when 
amplified  by  instructioDs  on  affirmattre  defens- 
es, which  wouU  necessarily  be  a  finding  that 
plaintiff  was  not  in  good  standing.,  when  read 
together,  defined  the  iaaue,  and  contained  no  er- 
ror. 

8.  Courts  «=339— Court  determlaas  qaestloB  of 

Jurtsdictlon. 
It  is  for  the  conrt,  and  not  the  inry,  to  de- 
termine the  question  of  Jurisdiction. 

Appeal  from  Circuit  Court,  DunUln  Coun- 
ty; W.  S.  C.  Walker.  Judge. 

Action  by  Abbie  OIU  agalnet  tbe  Soverdgn 
Gamp,  Woodmen  of  the  World.  From  a 
Judgment  for  i^tnOff,  defendant  weals. 

Affirmed. 

N.  C.  Hawkins,  of  CarutheravUle,  £or  ap- 
pdlant. 

Ira  M.  Morris,  of  Maiden,  and  Jotm  T. 
McKay,  of  Kennatt,  for  reepondent. 

FARRIKOTON,  J.  The  plaintiff  secured 
a  Judgment  in  the  circuit  court  of  Dunk- 
lin county  against  tbe  defendant,  wbldi  is 
a  fraternal  beneficiary  association  organ- 
ized under  the  laws  of  Nebraska  and  Ucoib- 
ed  to  transact  business  in  the  statA  of  Mis- 
souri. 

The  recovery  was  based  on  a  certlflcate 
which  was  issued  oo  the  life  of  Henry  A. 
Gill  by  the  local  camp  at  Maiden,  Dmklin 
county,  Ho.,  dated  September  10,  1896.  The 
plaintiff  made  a  prima  facie  case  by  show- 
ing the  death  of  her  husband,  wblcta  was 
on  July  1,  1918,  that  his  dues  were  all  fully 
paid  up  at  thdt  time,  and  that  ahe  was  tbe 
beneficiary.  Tbe  amount  of  the  fnsrarance 
was  (1,000.  'The  defendant  association  ap- 
peals from  tbe  Judgdent,  assigning  several 
grounds  for  a  rev^sal,  which  we  will  take 
up  in  the  order  arranged  'in  its  briet 


[1]  Eirst,  oa  tbe  dMuurrer  to  the  erldaice. 
It  la  contendad  that  the  court  aboold  hare 
sustained  a  demnrrer  pflbrad  by  defendant 
at  the  doae  of  tbe  erldence,  on  the  ground 

that  the  certlflcate  provided  that  If  the  mem- 
ber babttually  uses  opiates,  cocaine,  chlonl. 
or  other  narcotics,  or  poiam,  the  certlflcate 
shall  be  null  and  void.  This  contention  is 
based  on  tbe  ground  that  plaintUt  bereeU 
admitted  that  her  husband  was  addicted  to 
the  use  of  narcotica,  and  hawe  there  was  no 
question  to  go  to  the  Jury,  and  the  court 
should  have  directed  a  verdict  for  the  de- 
fendant. This  contention  is  based  on  tbe  fol- 
lowing evidence  in  the  case:  After  the  death 
of  plalntifTs  husband,  tbe  family  doctor,  B. 
E.  Garrison,  of  Wayne  City,  IlL,  which  was 
the  residence  of  the  deceased  and  plalntUt 
at  the  time  of  tbe  death,  wrote  a  letter  ad- 
dressed to  the  clerk  of  the  camp  of  defend- 
ant at  Maiden,  Mo.,  but  s«it  It  to  tbe  plain- 
tiff. Tbe  plaintiff  admitted  that  she  receiv- 
ed the  letter,  and  read  it  and  thai  forward- 
ed It  on  to  the  def^idant's  derk.  In  that 
letter  It  is  stated  the  husband  of  plaintiff 
died  ft'om  an  overdose  of  opium  compound, 
and  the  letter  further  stated  as  a  fact  that 
he  waa  a  narcotic  and  was  addicted  to  Uie 
uae  of  f^lnm.  Conceding,  ft>r  the  dlspoei- 
tioB  of  this  case,  that  wboi  these  state- 
ments were  made  in  a  letter  whldi  tbe  plain- 
tiff herself  flrat  received  and  read,  and  was 
by  her  delivered  to  the  d^endant,  that  each 
statements  would  be  treated  as  her  own 
statements  and  admlsslona,  and  in  the  ab- 
sence of  any  contradictory  evidence,  or  evi- 
dence tttiding  to  explain  or  throw  doubt  cm 
such  written  admissions,  she  ahould  be  bar- 
red from  recov«7  under  the  wholesome 
rule  laid  down  in  a  line  of  cases,  auch  as 
Castens  v.  Knights  and  Ladles  of  Honor. 
100  Mo.  App.  67,  ITS  S.  W.  a04;  Stephens 
V.  Insurance  Co.,  190  Mo.  App.  ^T3,  1TB  8. 
W.  20S;  QUmore  v.  Modem  Brotherhood  of 
America,  1£6  Mo.  App.  445,  171  S.  W.  629; 
Mathews  v.  Modem  Woodman,  2S0  Mo.  82& 
1S9  8.  W.  151,  Ann.  Cas.  1912D,  483.  Xec 
on  an  examination  of  the  record  xve  find 
that  there  Is  evidence  from  which  a  Jury 
could  draw  the  logical  conclusion  that  sucli 
a  statement  was  not  true,  and  that  the  de- 
ceased was  not  addicted  to  narcotics.  We  rv- 
fw  to  the  evidence  of  tbe  plaintiff,  in  wfaicli 
she  testifled  that  she  was  not  at  htnne  wbes 
her  husband  died,  had  left  a  few  days  before; 
and  that  all  she  knew  atiout  his  death  wa.<; 
what  some  one  else  told  her,  and  that  sbe 
did  not  know  that  hee  husband  had  been  In 
the  habit  of  taking  narcotics. 

[2]  The  rule  is  well  established  that  wheu 
a  plaintiff  makes  out  a  prima  facie  case  tbe 
question  of  whether  that  prima  fade  cas* 
is  destroyed  must  be  left  to  tbe  Jury,  unless 
such  rebuttal  evidence  conduslTely  binds 
plaintiff.  See  Oooden  t.  Modem  Woodman 
194  Ma  App.  i960,  189  S.  W.  m 
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aide.  19»  Mb.  App.  528,  304  S.  W.  <202.  It 
was  bdd  that  tbe  evidence  farnlabed  by 
plaintiff  there  in  forwardinir  the  statement 
of  tbe  physician  with  the  proofti  of  death 
that  the  deceased  died  from  the  effect  of 
iDor^MtHt  did  not  conduBively  bind  plaintiff, 
wbni  It  WRB  shown  (see  199  Mo.  App.  loc. 
dt  SS4,  204  8.  W.  202)  that  Ms  feUow  work- 
men and  associates,  who  had  known  htm  for 
a  limg  time  and  had  seen  him  f^>oiii  day  to 
day,  testified  .that  they  bad  never  seen  any 
ladicatloaa  of  the  nae  of  narcotics.  We 
therefore  hoid  that,  ooaoeding-  that  the  doc- 
tor's atateuent  la  the  letter  that  deceased 
was  a  narcotlG,  was  .ataintHrs  statement 
wben  aha  furnished  it  w*ue  defendant,  yet 
that  could  not  comdnalT&ly  bind  her  when  it 
la  diown  that  the  wUe  of  a  man  who  has 
11  red  with  him  for  years  had  no  knowledge 
of  hia  tttdng  aarcotiCB. 

[S]  It  Is  neact  coatandea  by  tiw  app^nt 
that  tbe  svldenoB  oonclnalTely  aliowB  thai 
plalntlirs  husband  came  to  his  deatb  by  Ids 
own  hand  or  act  The  evidence  referred  to 
vrtn  the  affidavits  of  the  attending  pbysl- 
idan,  a  relative^  and  the  beneficiary.  These 
aflBdavIts  stated  that  hia  death  came  from 
an  overdose  at  oplnm  compound.  This  in 
no  way  is  evidence  that  the  deceased  met  bis 
death  by  his  own  hand,  ^e  tmly  other  evl- 
doice  In  the  ease  frcm  wUch  tUs  infer* 
ence  could  be  drawn  was  that  of  a  letter 
from  Dr.  Garrison,  whicAi  on  its  very  face 
abows  tiiat  his  statements  were  merely  his 
wa  deductions  and  conduslons,  drawn  from 
drcumstancM.  Such  evidence  is  far  from  be- 
ing sufficient  to  overcome  the  presumption  of 
love  cX  Bfe^  and  CaHs  &r  short  of  staowinc 
that  his  death  was  caused  by  an  accident  at 
his  own  hand. 

[4]  It  Is  next  contended  that  the  demurrer 
should  have  been  sustained,  because  there 
was  a  provision  in  tbe  policy  that  no  suit 
could  be  brought  after  a  year  had  elapsed 
from  the  date  of  the  death ;  it  bdng  shown 
that  the  suit  in  this  case  was  filed  some- 
thing over  one  year  from  the  time  of  her 
liniAi&nd's  death.  Tbe  ground  upon  which 
mipeUant  raised  this  proposition  is  that  the 
contract  was  an  Illinois  contract^  and  tluit 
under  the  laws  of  Illinois  such  provisions 
in  Insurance  contract*  are  valid  and*  en- 
forceable. We  cannot  uphold  the  contention, 
however,  because  the  facts  show  that  this 
man  was  initiated  and  lived  in  Maiden,  Mo., 
at  tbe  time  he  became  a  member  of  tbe  as- 
aodatlon,  and  at  the  time  the  policy  was  de- 
livered to  him,  and  that  he  bad  paid  dues  on 
said  policy  for  years  in  Misspuri,  and  bad 
only  l^t  Missouri  some  three  years  prior  to 
tbe  date  of  hia  death.  The  law  of  lUinois 
in  no  way  applies  to  this  policy,  as  it  was 
a  Missouri  contract  Tb»  point  la  ruled 
against  appellant 

II,  •]  It  Is  aszt  contended  that  the  circuit 


court'  of  Dublin  covn^  had  no  }nrlsdietloa 
over  this  action  or  tbe  person  of  defmdant. 
We  cannot  snatain  Oils,  because  the  drcnlt 
Qourt  of  Dunklin  county,  being  a  court  of 
gen^I  Jurisdiction,  the  preaumptlcm  wUI 
prevail  that  It  had  Jurisdiction  of  this  cause 
when  the  record  does  not  aOlrmatlvely  make 
it  appear  that  it  had  no  Jurisdiction.  See 
State  V.  Baker,  346  Mo.  SOT.  152  S.  W.  48. 
As  said  iQ  tlie  case  »f  Davidson  v.  Schmidt, 
2Be  Ifo.  loc.  dt  19,  1A4  &  W.  B7S: 

"The  circuit  court  la  a  superior  court  of  gen- 
eral jurisdictioQ,  and  nothing  will  be  presumed 
to  be  without  its  Jurisdiction.** 

When  tbe  record  of  a  court  of  general  Ju- 
rlsdlctloa  Is  silent  about  a  matter  necessary 
to  ccmfier  JurisdicUon  tbe  fficlatence  of  such 
matter  ^1  be  presumed.  State  v.  Fulton. 
162  Mo.  App.  345. 138  S.  W.  95;  In  re  Ford, 
ICT  Mo.  App.  141,  187  S.  W.  82. 

It  is  dearly  decided  la  the  <^nlon  ren- 
dered by  Judge  Farls,  in  State  ex  reL  v. 
Gantt  274  Ho.  490,  208  S.  W.  904,  that  wha« 
a  nonresident  insuAnce  corporation  Is  sued 
in  Missouri,  in  order  for  a  circuit  court  to 
have  Jurisdiction,  the  cause  of  action  must 
have  accmed  In  the  county  wh««  the  suit 
Is  brought,  or  It  must  be  shown  ttiat  thi 
company  bad  some  agent  or  officer  in  tbe 
county  transacting  the  usual  and  customary 
business  <tf  the  oraipany.  In  our  case  It  is 
shown  that  tbe  death  did  not  occur  In  Dunk- 
lin county,  therefore  the  cause  of  action  did 
not  accrue  there,  but  there  is  nothing  appear- 
ing In  tbe  record  to  show  Qiat  the  defendant 
did  not  bav*  an  agent  or  officer  la  DmkUn 
county  transacting  Its  usual  and  customary 
bualnees.  In  tbe  Gantt  Case  (274  Mo.  490. 203 
S.  W.  964)  the  SupreiM  Court  denied  a  writ 
of  probtbltiott  because  It  was  'not  presumed 
that  the  defendant  la  Hub  case. did  not  have 
agents  and  officers  transaiM^  its  usual  and 
costoDiary  bnsiaess  lo  Audrain  county. 
Aside  firom  this,  ttie  record  in  our  case  does 
show  that  when  the  certificate  sued  on  was 
ISBued  the  -detaidbut  did  have  a  camp  locat- 
ed in  Maiden,  Dunklin  county.  Mo.,  trans- 
acting Its  usual  and  customary  business. 
And  It  Is  further  shown  that  after  tbe  hus- 
band's death  tbe  plaintiff  In  this  case  fur- 
nished papers  concerning  his  death  to  the 
clerk  of  the  local  camp  at  Maiden,  Dunklin 
county,  Mo.  This  Is  certainly  evidence  from 
which  It  could  be  Inferred  that  the  defend- 
ant did  have  agraits  In  Dunklin  county  trans- 
acting its  usual  and  customary  business, 
which,  of  course,  would  undw  the  statute 
and  holding  of  the  Supreme  Court  give  that 
court  Jurisdiction  of  the  causa  There  is  no 
merit  In  defendant's  plea  to  tbe  Jurisdiction. 

[7]  Objection  la  made  to  the  plaintiff's  In- 
structions. Upon  reading  the  same  we  find 
that  these  instructions  dedare  tbe  law  of 
the  case  to  tlie  Jury. 

Instruction  No.  1  required  the  Jury,  among 
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otber  things,  to  And  that  the  deceued  waa 
in  good  standing  at  the  time  tst  his  death. 
This,  ot  course,  was  amplified  in  defend- 
ant's InBtructlonB,  which  were  ^ven,  tdUng 
the  Jury  that.  If  th^  found  that  he  was 
an  habitual  user  of  opiates,  they  must  And 
for  the  defendant,  or,  if  he  intentionally 
to€k  an  overdose  of  opium,  they  must  find 
for  the  defendant,  and  that,  unless  they 
found  that  the  statonent  made  by  Dr.  Qar- 
rlBon  that  the  deceased  waa  an  habitual  nar- 
cotic had  not  been  denied  or  explained,  bis 
statement  would  bind  the  plaintiff  and  bar 
a  recovery.  These  are  the  affirmative  de- 
teases  raised  by  the  defendant,  and  a  finding 
for  It  on  the  lustructlouB  would  necessarily 
be  a  finding  that  plaintiff  was  not  in  good 
standing  at  the  time  of  his  death.  The  In- 
structions of  plaintiff  and  defendant,  wboi 
read  together,  clearly  defined  the  Issues  to 
the  Jury  to  be  found,  and  contain  no  revers- 
ible error. 

[S]  It  was  proper  for  the  court  to  refuse 
def^dant's  Instruction  No.  4,  because  it  Is 
for  the  court,  and  not  the  jury,  to  detei> 
mine  tbe  question  of  jurisdiction. 

All  things  being  considered,  we  find  that 
this  case  was  well  tried,  and  that  the  ver- 
dict Is  for  rt^t  party,  and  BbonUi  be 
affirmed ;  and  It  la  so  ordered. 

GOX,  P.      and  BBABLBT,  J.,  cODCnr. 


FIELD  BROS.  v.  GREEN.    (No.  16588.) 

<8t         Court  of  Appeals.  Usaonri  Jan. 

8,  ia22.) 

I.  Trial  «B>I56(3)— Os  denarrer  to  evidesee 
It  BMt  ko  viewed  Boat  faverafely  to  plala- 

On  demnrreT  to  tha  eridence,  the  court 
views  It  in  the  light  most  favoraUe  to  plain- 
tilfe,  vho  are  entitled  to  the  ben^t  of  every 
lei^timate  inference  whiA  may  be  faidy  drawn 
therefrom. 

S.  Trial  «s»l42  —  Whore  lafereeeee  nay  he 
drmwa,  ease  le  for  Jary. 

Where  the  evldowe  is  reasonably  suscepti- 
ble ot  two  Inferences,  one  tending  to  show 
right  of  recovery  and  one  fatal  thereto,  leaving 
room  for  reasonable  minds  to  differ,  tbe  case  is 
for  the  Jury. 

8.  Exflhangeef  property  «=s>13(4)— Horse  trad- 
er's fraud  held  for  Jury. 
In  an  action  agsinst  the  seller  -  of  a  horse 
traded  to  plaintiffs,  who  souglit  to  recover  the 
consideration  paid  on  the  ground  of  false  repre- 
sentation that  It  was  a  gentle,  quiet,  and  a 
good  work  horse,  evidence  held-  sufficient  to 
make  out  a  case  for  the  jury. 

4.  Exchange  of  property  «=»13(3)— Evldeees 
hsid  to  show  off«'  to  ratara  ailarepreseated 

borse. 

In  an  action  concerning  a  horse  traded  to 
plaintiffs,  evidence  Aeld  to  show  that  plaintiffs 


QiSL 

made  sn  offer  amonntii«  to  legal  tutder  of  tbm 
horse  to  defendant,  which,  togethw  with  the 
fact  ^t  tli^  retained  possesion  of  it  for  de- 
fendant^a  benefit  whenever  he  mii^t  duKwe  to 
receive  It,  answers  the  same  purpose  ae  an  ac- 
tual retom. 

5.  Pleadlag  «s>433(2)  —  Petttlee  beM  t*  state 
oaase  of  aeUoe  after  verdlet 

A  petition  alleging  that  defendant,  ^  tha 
purpose  of  an  ezchaoge  of  a  horse,  with  ior 
tent  to  deceive  plaintiffs,  falsely  represented  it 
to  be  sound,  gentle,  quiet,  and  a  good  work 
horse,  that  plaintiffs,  relying  on  snch  misrepre- 
sentations, made  the  exchange  and  paid  die  dif- 
ference in  cash,  and  that  the  horse  waa  not 
sound,  gentle,  etc.,  but  was  half  stallion  and 
could  not  be  used  h&plaiatiffa,  stated  a  eaoBe 
of  action  after  vcvMB 

Appeal  fr<Hn  Cape  Girardeau  Court  of 
CVxnmon  Fleas ;  John  A.  Snldffl,  Judges 
"Not  to  be  officially  published." 

Action  by  Field  Brob.  agslnat  Bea  VL 
Oreen.  Judgmrat  for  i^lntUb,  aad  d^end- 
ant  aweala.  Aflbmed. 

Bdward  D.  Haips,  ot  Gape  GlmrdMn,  aad 
David  B.  Hays,  of  Jnxikacm,  tm  appelant. 

A.  M.  SpradUng  and  Buaidl  I*.  Deanaon^ 
boilL  of  Cape  Girardeau,  for  re^imclaitB. 

BBCEEB,  3.  This  Is  an  action  tbr  dam- 
ages Instituted  by  plaintiffs  In  the  Cape 
Girardeau  court  of  commm  pleas  and  is 
based  upon  alleged  mlsrepresentotlons  by  de- 
fendant concerning  a  horse  traded  by  him  to 
them.  A  judgment  resulting  in  £avor  of 
plaintiffs  In  the  sum  of  $16B,  file  dtfendant 
in  due  course  appeals. 

Plaintiffs  are  engaged  In  farming  a  lar^e 
tract  of  land  lying  near  Cape  Glrardean,  In 
whlcSi  city  tbe  defendant  is  a  horse  and  mul« 
trader.  During  the  month  of  May,  1918; 
plaintiffs  traded  a  filly  to  the  defendant  for  a 
three  year  <^d  horsey  and  In  additicn  to  the 
exchange  of  horsea  gave  the  defendant 
in  cash. 

Plaintiffs*  petition  allegea  that  the  defend- 
ant, "fw  the  purpose  of  maklttg  such  ex- 
change, with  Intent  to  deceive  and  defiraud 
plaintiffs,  falsely  repreeoited  said  horse  to 
be  a  sound,  gentle,  quiet,  and  a  good  work 
horse;  that  plaintiffs  relied  upon  the  repre- 
motations  of  defendant,  exchanged  th^ 
mare  for  his  horse,  and  paid  blm  tiie  said 
dlfferoice  In  the  sum  of  f66;  that  in  troth 
and  in  fact  the  said  horse  was  not  sound. 
g^Ue,  quiet  and  a  good  work  horse,  but 
was  a  cryptorchld  or  half  staUlon  and  could 
not  be  used  at  all  by  plaintiffs."  Hie  peti- 
tion further  alleges  that  when  plaintiffs  **a»> 
certained  such  facts  they  tendered  said  horse 
to  defendant  and  demanded  the  return  ot 
the  said  mare  together  with  the  aura  of  965 
80  paid,  but  dd!aidant  refused  to  accqit  said 
borse  or  return  aald  mare  togeth»  wUH  tb» 
sum  ot  $65. 
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Tbe^atwar  la  a  ccnenil  denial. 

I.  Apptilant's  ficst  awignment  oC  error  la 
ttttt  U»  court  erred  In  ovoniUng  deteod- 
anfa  doraner  to  plalntlfltf  eTldaio&  A 
earefol  reading  of  th&  entire  teetimosy  In  tbe 
caae  baa  convinced  1ib  that  this  point  la  with- 
out mwlt 

WiUiam  Field,  one  ot  tbe  plalntlfEs,  tee-' 
tlfled  that  defendant  r^ssented  tbe  horse 
'*tD  ba  Bound  ajid  gentle;  *  •  •  that  ha 
waa  ft  genQe  good  farm  hwae."  This  teatl- 
xoony  was  corrotxaated  by  Fisher  Field,  also 
one  of  the  plaintiffs. 

Several  witnesses  Cor  plaintiffs  testified 
that  several  hours  after  the  defendant  had 
delivered  tbe  horse  to  plaintiffs'  bam,  the 
taoxse  was  led  fr<Hn  tbe  bam  to  a  amall  Indo- 
flure  adjoining  to  get  some  water.  Within  this 
inclosure  were  a  number  of  other  horses  and 
mules  belonging  to  plaintiffs ;  that  the  newly 
paicbaaed  horse  immediately  proceeded  to 
cover  one  of  plaintiCts'  mare  mules  and  oth< 
arwlae  acted  as  a  stud ;  that  it  took  several 
ipen  IS  or  20  minntes  to  drive  the  horse  back 
Into  the  bam;  that  thereafter  whenever 
otber  stock  wae  brought  near  the  said 
horse  he  would  b^;ln  "prancing,  neighing, 
and  pawing  the  ground."  And  one  of  the 
Irialntiffs,  in  his  testimony,  stated  that  the 
Horse  was  "gentle  enough  when  there  is 
nothing  around  him,  but  when  there  are 
horses  aronnd  him  he  Is  not  gentle;  I  bad 
him  run  over  me." 

Then  there  Is  the  testimony  Barrett 
8t04q;)H;  one  of  plalntUCs*  witnesses,  who  tes- 
tlfled  he  heard  the  defendant  represent  the 
horse  as  *%roke  to  work;  tiiat  wonld  make 
them  a  good  strong  farm  horse."  This  wit- 
ness further  testified  that  he  wotkeA  for 
plaintiffs,  and  ttiat  tbe  horse  was  not  quiet 
or  gentle  when  tbere  are  other  horses  around, 
and  that  the  horse  has  be^  that  way  all  the 
time  since  plaintiffs  got  him.  This  witness 
-waa  permitted  to  testify  that  he  bad  worked 
on  a  farm  all  hla  Ufe^  and  had  nerer  seen  a 
stnd  horse  that  waa  a  good  farm  horae^ 

James  H.  Howard,  ona  of  Uie  def^ndanlfa 
wStneaaea,  teetifled  he  had  hem  a  practicing 
Tetwlnary  snrgecn  for  20  yean^  and  that 
torses  of  this  kind— 

^  ttier  are  broke  right  and  worked  right,  they 
are  as  good  aa  any  other  horn;  the  only  troo- 
Ua  aboat  a  boras  of  that  kind  Is  tUa,  you 
«an't  torn  him  out  with  other  stock,  bat  as  Ions 
aa  you  work  bim  h«  is  no  trouble,  and  if  yoa 
work  him  around  In  the  Bpriog  yoa  can  turn 
bim  ODt  with  the  stock  you  work  him  with,  but 
cant  put  him  in  with  strange  stock  from  tiia 
<rBt  of  AprO  nntfi  the  last  of  Jnaa." 

And  on  croes-ezamlnatlon  he  was  aafced: 

"Q.  Well,  farmers  asnally  turn  their  horsea 
out  hi  the  pastore  together,  don't  they?  A. 
Well,  yes,  air.  Q.  And  it  would  be  dangeroua 
to  turn  a  horae  ot  Uds  kind  out  in  th«  paatara 


with  other,  hwaaaf  A.  It  would  ba  with  ottiev 
stock  eapedally  in  tbo  spEbig  of  tha  year." 

[1-S]  We  readfly  concede  Oiat  the  question 
as  to  whether  plaintiffs  have  made  a  caaa 
for  tbe  Jury  Is  a  close  one,  but,  rince  In 
passing  upon  the  demurrer  to  the  tfiUaum 
we  must  view  the  evldaiQe  in  the  light  most 
favorable  to  plaintiffs,  who  are  aotltled  to  the 
benefit  of  every  legitimate  Inferena  tevbr* 
able  to  Oiem  which  may  be  fiUrly  and  rea- 
sonably drawn  from  the  evidence,  and  If  the 
evidence  la  reasonably  saac^ttlble  of  two  In- 
ferencee,  one  tending  to  show  a  right  of 
recovery  and  the  other  fatal  ttiweto,  leaving 
room  for  reasonable  ndnda  to  dlttor  aa  to 
the  effect  of  the  evidence  In  ttiat  regard,  ttte 
case  la  one  for  the  Jury.  Beckermann  t. 
Jewelry  Ca,  ITS  Mo.  Appw  2T9, 157  S.  W.  8M; 
Tost  V.  Cement  Co.,  191  Mo.  App.  433,  177 
S.  W.  eOO.  In  light  of  this  rule  we  bold 
plaintini  made  ont  a  caae  for  the  Jnry. 

[4]  H.  Appellant  seriomdy  omtenda  that 
while  a  buyer.  In  t3ie  event  of  a  breach  of 
warranty,  may  dOier  retun  <a  tender  the 
property  to  the  seller  and  ane  for  the  full 
consideration  paid,  or  retain  tile  property  and 
aue  for  damages  auatalned  by  reason  of  Ae 
breach,  yet  In  the  Instant  case,  tboni^  pUln- 
tiflTs  allege  a  tender  of  tbe  property  to  the 
seller  and  seek  to  recovw  tbe  full  conaldera- 
tlm,  yet  their  proof  faOs  to  show  that  t^n- 
tiffs  either  returned  the  horae  or  made  an 
offer  amonntlDg  to  l^al  tender. 

William  Field,  one  of  the  plalntlfh,  tes- 
tUled  that,  when  be  offered  to  return  the 
horae  to  the  defendant  ttie  deftedant  stated 
that  he  weald  not  take  flw  horse  }mck.  Tba 
defendant  himself  testtfled  that  the  ^alntifl 
came  down  to  see  him  two  or  three  times 
wanting  to  know  what  he  would  do,  and  that 
he  ttAd  ^alntlfl  he  "wasn't  going  to  do  any- 
thing." 

This  evldance,  when  coupled  with  the  un- 
disputed fact  that  piafantlffa  hare  retained 
pcwDwalep  of  the  horae  for  the  beneft  of  de- 
fendant vlieneTer  he  may  ehoeee  to  receive 
it,  answers  the  eame  purpose  aa  an  actual 
return.  34  B.  a  U  283;  Smith  T.  Means,  170 
Mo.  App.  158,  166  B.  W.  4M;  OaUunm  t. 
Faule,  26  Ma  An,  274;  Walla  v.  Oatea,  4 
Mo.  App.  1.  In  Utfht  of  the  testtmony  set 
out  above  and  the  auOiorltles  dted  we  must 
role  this  point  against  iqn?<dlant, 

[5]  ni.  We  have  examined  plalntUW  peti- 
tion In  Om  case,  and  are  eatisfled  that  it 
must  be  held  to  atate  a  eanae  of  action  after 
verdict  The  Inatractlona  In  the  case  fully 
and  fairly  presented  tbe  lasues  to  the  jury; 
in  fact,  the  Instructiona  were  more  fav(»rabla 
to  the  d^endant  than  they  should  have  beat 

Finding  no  error  In  the  record,  and  the 
judgment  being  for  tbe  right  party,  the 
same  Is  hereby  ordraed  affirmed. 

ALLIEN,  P.     and  DAUBS,  eonoor. 
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POTT»-TURNBULL  ADVERTISING  CO.  V. 
GATCHELL  M        (No.  14249.) 

(bnsai  Ofty  C<mrt  of  Appeila.  MlBionrl. 
JftD.  80, 1902.) 

1.  AppMl  u«  error  «=9a8l<7.&),  639(l)->Ak- 
•traot  Must  ohow  Judinmt  rondered  Md  mo- 
thm  for  iBw  trial  ovorralsd,  aad,  wboro  thto 
Is  lOt  dons,  afflrmance  or  dismissal  proper. 

The  abstract  of  tha  record  proper  must 
show  that  jadgment  or  decree  was  rendered 
and  motion  for  new  trial  was  fi1«d  or  orerruled, 
and,  where  this  ia  not  done,  the  cause  on  ap- 
peal can  be  affirmed  or  (Usmissed. 

2.  Appeal  aad  error  «=»7l3(3)-^adgsieat  rea- 
deratf  appeariai  only  In  abstraet  ef  bHl  of  ex- 
•eption  will  not  be  eoasldered. 

Where  the  judgment  rendered  an>Mrs  only 
In  the  abstract  of  the  bill  of  exceptions,  it  ii 
the  same  as  If  it  did  not  appear  at  all. 

8.  Appeal  and  error  «=a644(l)  —  Fallsrs  of 
osnnsel  to  note  tfefeots  does  not  tako  from 
eoort  the  doty  to  enforee  rules. 
Failure  of  opposiDi  coonsel  to  note  defects 

ef  record  or  csjl  attention  to  them  cannot  take 

from  tlie  Court  of  Appeals  the  duty  to  enforce 

the  rulea. 

4.  Appeal  uHt  error  «s>59l— Abstraot  of  ree- 
erd  aot  showing  new  trial  llled  or  overreied, 
alwrt  form  transcript  oaanot  sapply  them. 
Where  the  abstract  ef  record  doea  not  show 

tkat  any  motion  for  new  trial  was  filed  or  over- 

mlcd,  tiie  short  form  of  transcript  cannot  be 

relied  on  to  supply  them. 

B.  Appeal  and  error  «3>5I  r  ( I )— fleoerd  mast 
akow  filing  of  bill  of  exeeptions. 
On  appeal  the  record  proper  mast  show  tbe 
■Dowasce  and  filing  of  a  bill  of  exceptlMis. 

1.  Conrts  «=3s23l(Xi)— JorladletloB  In  Soprama 
Court  where  title  to  real  aatate  affeoted  by 

JodBntent. 

Where  title  to  real  estate  is  in  some  way 
affected  by  the  Judgment  to  be  rendered  in  the 
entire  case  as  made  by  tbe  pleadings  and  evi- 
dence, under  tbe  Gonetitntioa,  jurisdiction  ia 
in  the  Supreme  Court. 

Appeal  from  Circuit  Court,  Jackaon  Oonn- 
ty:  TboB.  B.  Bockner,  Judge, 
'^ot  to  be  offidally  publfibad." 

Action  by  tbe  Potts-Tutubull  advertising 
Company  against  Rosa  Ll  GatcbeU  and  an- 
otUer.  From  judgment  rendered,  plaintiff 
appeals.  Transferred  to  the  Supreme  Court 

John  N.  Davis,  of  Kansas  Otty,  for  appe^ 
lant 

C.  S.  Owsley,  of  Eansaa  City,  tor  respond- 
enta. 

TRIMBLE,  P.  J.  [1,2]  This  case  is  in  an 
anomalous  condition.  Were  it  not  for  a  mat- 
ter hereinafter  stated,  we  could  easily  dis- 
pose of  It  by  affirming  the  judgment  or  dis- 
missing tbe  appeal,  alnce  the  record  Is  In  no 


shape  f<n-  oar  oonstderatkm.  Tbe  atiatraet  of 
tbe  record  proper  does  not  sbow  that  my 
jadgment  or  decree  was  rendered  nor  that 
any  motion  for'  new  trial  was  filed  or  over- 
mled.  Harding  t.  BedoH,  202  Mo.  625,  1(K» 
S.  W.  688;  DaltMi  Register  A  Co.,  248  Mo. 
ISO,  164  S.  W.  67.  If  any  of  ttiese  matters 
appear  In  the  abstract  of  the  bill  of  excep- 
tions, It  Is  the  same  as  If  they  did  not  ap- 
pear at  all.  Flanagan  Mill  Co.  v.  City  of 
St.  Louis,  222  Ho.  806,  121  S.  W.  112. 

[S]  Failure  of  opposing  counsel  to  note  de- 
ftets  at  record  or  to  call  our  attentioD  to 
them  cannot  take  from  us  the  rl^e,  power 
or  duty  to  enforce  the  rules,  Hutson  v.  Allen, 
238  Mo.  645,  139  S.  W.  121 ;  Hays  t.  Foos, 
223  Mo.  421,  423,  122  S.  W.  1038.  The  ab- 
stract of  the  record  proper  must  sbow  these, 
and  that  tbe  motion  for  a  new  trial  was  filed 
within  the  proper  time.  Case  v.  Carland,  264 
Mo.  463,  175  S.  W.  200;  Hall  v.  Hall,  IM 
S.  W.  260. 

[4,  B]  The  certificate  made  by  the  clerk—!, 
e.,  the  "short  form  of  transcript"  filed  in 
tlie  appellate  court— even  If  it  can  be  regard- 
ed aa  evidence  of  any  matters  not  requir- 
ed by  the  statute  to  be  certified  to  therein, 
cannot  be  relied  upon  (under  State  ex  rel. 
T.  Little  River  Drainage  Dist,  271  Mo.  429, 
106  B.  W.  1115)  to  supply  tbe  filing  and  dis- 
position of  the  motion  for  new  trial,  for  it 
contains  no  reference  to  any  of  sucb  mat- 
ters. Tlw  record  proper  also  falls  to  sbow 
tbe  allowance  and  filing  of  a  bill  of  exc^- 
tlona.  Lanffrtair  v.  Webster  Groves,  246  Mo. 
228,  151  S.  W.  456. 

[8]  Bali  It  appears  u>  ua  that  we  are  with- 
out jurlBdldJon  to  bear  and  pass  upon  the 
merits,  erat  if  tbe  appeal  had  been  properly 
perfected;  and.  If  thla  la  true,  we  are  with- 
out jnriadlctloa  to  pass  upon  the  suffidencr 
of  tbe  record  on  appeal,  but  should  tranafer 
tbe  caae  to  the  Snvreme  Court  for  it  to  de- 
termlnei 

Aa  we  understand  It,  the  caae  Involvea  the 
title  to  the  real  estate  over  which  the  con- 
troversy ragea.  It  la  a  1411  in  equity  brouglit 
by  plaiutlfr,  holdor  of  a  Judgment  against 
the  G.  ft  a.  Bemediea  Otanpany,  a  corpora- 
tion, against  Boaa  L.  OatcbeU  and  the  said 
corporation,  to  subject  certain  real  estate 
conveyed  by  tlw  corporation  to  anld  Rosa  T^. 
Oatchelt  to  tbe  payment  of  plalntUPa  jadK- 
ment  against  said  corporation.  Consequently 
the  result  of  tbe  litigation  may.  and  no 
doubt  will,  directly,  without  aubseqaent  pro- 
ceedings, affect  the  title  to  said  real  estate, 
and  thns  that  title  la  Involved  within  tba 
meaning  of  the  Constitution  and  jurisdiction 
in  such  case  is  In  the  SiQ>reme  Court. '  He- 
man  V.  Wade.  141  Mo.  508.  43  S.  W.  162. 
Where  title  to  real  estate  is  In  some  way  af- 
fected by  tbe  judgment  to  be  rendered  in.' 
the  entire  cose  as  made  by  the  pleadings  and 
evidence,  then,  under  tbe  Constitution,  Ju- 
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Tiadlefclon  Is  In  the  S(q;>rane  Oonrt.  Price  t. 
Slankensbip,  144  Mo.  20S,  206,  4S  S.  W.  1128. 
If  we  may  look  to  tbe  short-form  transcript, 
and,  examining  the  Judgment  or  decree 
rendered,  learn  that  It  refonns  the  deeds  and 
vests  the  real  eetate  In  Sosa  L.  Gat<Aidl, 
WLS  trustee  for  the  creditors*  of  the  cc«i>ora- 
tloD,  and  then  enforces  against  it  tlie  Hen  of 
the  debts  held  by  both  Bosa  OatctaeU  and 
tbe  corpontlM,  and  orders  It  sold  for  that 
purpose,  Btlll  this  does  not  change  the  sitna- 
tion.  The  title  Is  divested  ont  of  Bosa  In- 
dividually, and  vested  in  her  as  trnstee  for 
tbe  corporatlfHi's  creditors,  which  is  in  ef- 
fect divesting  It  ont  of  her  Indlvldnally  and 
vesting  It  In  the  corporation.  Besides,  tbe 
anilt  Is  one  In  equity,  and  It  is  therefore  in- 
cumbent upon  the  court  hearing  tbe  appeal 
to  do  corat)1ete  equity  and  render  such  decree 
as  the  equities  call  for.  The  appeal  shooTd 
therefore  be  heard  by  a  court  having  full 
jQrlsdictlon  to  do  this. 

Tbe  cause  Is  therefore  transferred  to  tbe 
Supreme  Court 

All  concur. 


JOS.  CHALONA  GO.  V.  EVANS  at  al. 
(Ne.  14250.) 


<&aiHU  City  Court  of  Appesls. 

Jan.  80, 192S.) 


lOssaocL 


Appeal  aad  error  ^»l07t  (2)— Refaaal  of  dee- 
taratlORs  ef  law  harnless  Is  view  of  flsdlao 
of  f  aet 

Befuaal  of  dedaratlone  oC  Isw  appliesble 
only  if  there  was  a  breach  of  warrant  in  a  sale 
was  harmless;  tbe  court  on  amide  evidence 
luiThif  found  there  was  no  breach. 

Appeal  from  Circuit  Court,  Jadcson  Coun- 
ty ;  HiOEL  B.  Buckner,  Judge. 
"Not  to  be  officially  published." 

Action  by  the  Joa  Chalona  Company 
against  O.  C.  Svans  and  another,  partners  as 
Brans  &  Peppers.  Judi^ent  for  plaintiff, 
and  def^danta  appeaL  Affirmed. 

LMmeht,  Kaspar  *  B«ib«r.  of  Kansas  City, 
for  app^UnstaL 

-  Battt  Iteaerrey,  Oermon  &  Mldiaela  and 
Lee  a  Hull,  all  of  Kansas  City,  finr  respond- 
ant 

BUtJXO,  J.  XUa  Is  an  actum  brought  by 
plaintiff  against  the  d^^onts  for  the  pur- 
chase price  of  5(0.  han^na  of  green  beans 
aoM  by  tbe  former  to  the  latter.  There  was 
a  trial  before  the  court  without  the  aid  of  a 
juFT,  wbldi  resulted  in  a  judgment  in  favor 
of  plaintiff  in  the  sum  of  $1,S01.T4  and  against 
the  defendants  an  their  bountei-claim. 
.  The  facts  .show  that  the  beans  w«i;e  pur- 
.ebaaed  at  Npw  Orleana  by  deftindants'  agent 
Blum,  a  braker,  the  contract  being  made  by 


tele^ph.   The  i 
f.  o.  b.  New  Oris 
toider,  green  bull 
acceptance  price  I 
hampers,  packer ' 
tlon  acceptance  j 
evidence  that  Blj 
the  beans  at  thai 
rived  at  Kansas  4 
ensaged  in  boslm 
found,  according) 
be  mouldy,  nesty*  i 
One  hundred  and 
were  fOund  to  be  ( 
cribed  In  the  cont 
teatlmouy  that  tl 
Kansas  City  in  ql 
and  handled  In  ( 
would  not  have  fe 
were  In  at  Kanai 
terras  «f  the  conti 
delivered  a  New  0 
d«ice  on  tbe  part 
person  who  saw  t 
thst  they  were  not 
of  aie  contract  at 
ered  at  that  point 

When  defendan 
Kansas  City  th^y 
that  th^  would  a 
Tofoe  price  and  ha 
count  of  whom  It  t 
price  of  the  beans  i 
75;  the  remaintni 
were  sold  on  the  o; 
and,  aftor  deductl 
som  of  1318.22,  1 
which  defendant! 
plaintiff*  and  wl 
These  facts  are  se 
tiff's  cause  of  ac 
contains  a  coun 
claimed  express 
plaintiff  that  the 
der»  green  bnali  be 
that  the  beans  « 
quality  warrantee 
shipment  of  tbe  p 
they  wen  damag 
wMdi  anMvnt  tfa 

n  Is  dtfendant 
ored  In  amendlni 
tions  of  law  and  1 
laratlon  of  law  1 
ry  of  the  case.  Ii 
even  though  th< 
tfaMn,  either  at  : 
City,  with  knowl 
ffitlon.  tbftt  they 
action  for  breach 
remedy  upon  dts 
not  meet  the  wa 
the  goods  or  to  i 
bring  suit  for  di 
to  defend  In  an 
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ptrnduun  prloe  on  tibe  sround  tliat  tbere  liad 
been  a  breadi  of  ttae  warranty.  It  1b  also 
contended  that  tb^  agent,  Blmn,  had  no 
right  to  aooept  the  heans  as  complrlng  with 
the  warranty  as  hl&  agency  was  limited  to  an 
acceptance  of  heans  of  the  quality  warranted, 
and  that  this  Ilmltatl<n  iip«i  his  agenqr  wae 
known  to  the  plaintiff. 

D^endanta  In  their  dedaratlcn  of  law  No. 
6  sought  to  bare  the  court  declare  that,  If 
plaintiff  did  not  ablp  beans  of  the  grade  and 
quality  expressly  warranted  by  it.  the  Judg- 
ment should  be  for  the  defendants  on  their 
counterclaim,  the  amount  of  the  recoTery  to 
be  arrived  at  by  a  method  ther^  stated.  In 
their  dedaratlon  No.  6  they  sought  to  have 
the  court  declare  that,  if  the  plaintiff  did  not 
ship  beans  of  the  grade  and  quality  war- 
ranted, "then  defendants  are  only  liable  to 
the  plaintiff  for  the  reasonable  market  value 
of  BU(A  beans  that  were  not  of  the  grade  and 
quality  warranted,"  less  expense,  etc.  In 
their  dedaratlon  of  law  No.  7,  d^endants 
sought  to  have  the  court  declare  that.  If 
plaintiff  failed  to  ship  beans  of  the  grade  and 
quality  warranted,  "thm  d^endanta  had  the 
right  to  either  reject  the  beans  or  to  acc^t 
the  same  holding  the  plaintiff  liable  on  Its 
warranty  for  damages  sustained  by  the  de- 
fendant by  reason  of  plaintiff's  failure  to  fur- 
nish green  beans  of  the  grade  and  quality 
warranted."  Hach  one  of  these  declarations 
was  given  by  the  court  bnt  only  after  the  ad- 
dition of  the  following  wc^s  to  each : 

■n^nless  the  court  shall  farther  find  that  de- 
fendants inspected  and  accepted  the  beans  as 
the  grade  and  quality  s^." 

Defendants  sought  to  have  the  court  de- 
clare in  their  declaration  of  law  No.  8  that — 

Even  If  their  agent  at  New  Orleans  inspect- 
ed and  accepted  "beans  of  a  grade  and  quality 
inferior  to  the  grade  and  quality  warranted  in 
the  contract  of  sale,  such  Inapection  and  ac- 
ceptance does  not  defeat  and  waive  defendants* 
right  under  the  express  warranty  of  plaintiff 
to  counterclaim  for  any  damages  defendants 
may  have  suffered  by  reason. of  the  breach  of 
the  express  warranty  as  to  the  grads  and  qnali- 
^  of  the  beans." 

This  declaration  of  law  was  refused. 
At  the  request  of  plaintiff  the  court  made 
tbe  following  finding  of  facts: 

(1)  "That  the  beans  in  controversy  were,  at 
the  time  they  were  loaded  Into  the  car  at  New 
Orleans,  La.,  fresh,  'tender,  green  bush  beans 
of  fine  stock,  as  described  In  the  contract  be- 
tween the  parties  hereto  and  in  all  respects 
complied  with  that  contract;**  (2)  that  Bfaim 
was  the  agent  of  defendants  for  the  purpose 
of  inspectiag  and  accepthig  or  rejecting  the 
beans;  and  (3)  that  Blum  did  inspect  and  ac- 
cept the  beans  at  New  Orleans  for  the  defend- 
ants. 

Tbere  are  some  Interesting  questions  raised 
by  Ote  detaidaats  in  reference  to  the  rights  nt 


the  buyer  where  Qtm  has  been  a  breacli  of 
warranty  in  the  grade  and  quailty  of  the 
goods  sold.  Thiwe  Is  also  Mnne  Intetesting 
discussion  a*  to  whether  the  court  should  not 
have  given  defendants'  declarations  of  law 
Nos.  5,  6,  7,  and  8  as  requested,  and  whether 
the  court  erred  Jn  ameoding  the  first  three  of 
said  declaratitms.  However,  these  matten 
are  all  predicated  tyran  the  proposltioii  that 
the  beans  were  not  in  fact  fresh,  tend^,  green 
bush  beans  of  fine  stock  at  the  time  of  (beir 
delivery  at  New  Orteona  In  other  words, 
these  contaitions  are  founded  upon  the  as- 
sumption that  there  was  a  breadi  of  war- 
ranty, ^e  court  found  as  a  matter  of  fact 
that  tbe  beans  complied  with  the  contract, 
and  tber^ore  it  Is  immaterial  as  far  as  thia 
appeal  is  coac&TxeA  whethw  he  did  ot  lUd  not 
err  In  reference  to  the  giving  and  refusing  ol 
detdarations  of  law  based  upon  the  hypotbe- 
8l»  that  tbe  beans  did  not  comply  with  the 
contract  If  as  a  matter  of  fact  the  beans 
compiled  with  the  contract,  tb^  there  was 
no  defuse  to  this  suit,  and,  the  trial  oouxt 
having  so  found  and  there  being  ample  evi- 
dence to  sustain  bis  finding^  tbe  Judgment 
will  be  affirmed :  and  it  la  so  ordered. 
All  concur. 


MoDERMOTT  V.  UNITED  RY8.  CO.  OF  ST. 
LOUIS.    (No.  16771.) 

(St  XiOuiB  Court  of  Appeals.   Missonii.  Jan. 
8>  1022.  Rehearing  Denied  Feb.  % 
1922.) 

1.  Carriers  «a»32l(23)— Uaasoessary  to  sal^ 
mit  Issae  of  aegllaenoe  allege^  bnt  Mt  sbewa. 

Where  a  petition  alleged  that  whfla  plaiiitflr, 
about  to  leave  defendant's  street  car,  was 
standing  on  the  rear  step,  defendant  negligently 
caused  the  Btep  to  be  raised  and  tiie  rear  doors 
of  the  ear  to  be  dosed,  causing  her  to  fall*  and 
as  another  element  of  negligence  that  d^eod- 
ant  closed  the  doors  of  the  car,  caught  her 
clothing,  and  n^ligently  caused  the  car  to  pro- 
ceed, drawing  her,  defendant  cannot  compWn 
of  an  Instraction  not  snbmlttliv  the  demcBt  <rf 
dragging,  which  was  not  necessary  t*  maka 
plaintifTs  case;  the  evidence  showing  that  Uis 
injuries  resulted  alone  from  tbe  fslL 

2.  Carriers  «=93I4(S)— Patltlas  held  ts  stats 
oause  of  aotioa  for  praoiatare^  ralal«g  stap 
aad  doilnf  deers  as  a  fsassapar  was  abaat 

to  leave  street  ear. 
A  petition  alleging  that  whOe  plalntlfl;  aboot 
to  leave  defendant's  street  car.  was  standing 
on  tbe  rear  step,  defendant  negligently  caused 
the  step  to  be  raised  and  the  rear  doors  to  be 
closed,  thereby  causing  plaintiff  to  fall,  JkeU 
to  state  a  cause  of  action  without  regard  to 
additions!  allegation  that  defendant  dosed  tin 
doors  of  the  car  on  plalntUTs  dotUng^  and  aeg- 
11  gently  started  the  car,  dcaggtng  piaintH  along 
the  straat 
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Trial  «B»260<I)— R«fiul 
«trflotloH«  propM*. 

It  is  not  error  to  refnse  to  give  an  instmc- 
tion  aa  to  a  theory  of  the  case  covered  by  giv- 
«n  instmctionB, 

4.  Trial  ^252<I0)— lastrnetloi  htU  propariy 
rafused  Badsr  fha  evldsau. 

In  an  action  hj  a  paBseoger  who  was  in- 
jured, while  attemptiDg  to  alight,  bj  the  pre- 
vatare  starting  of  a  street  car,  the  court  prop- 
«rl7  refused  to  inatmct  that  defendant  was  not 
liable  if  tha  car  waa  atatiosary  and  plaintiff 
tamed  her  anUe  while  In  tha  act  d^hting 
«ad  fell,  where  there  waa  no  evidence  that  ahe 
did  turn  her  ankle. 

8.  Appeal  and  errer  «S3|067— Refuaal  to  with- 
draw qaeatton  of  pernaaeHt  lajeriea  held 
harnteaB  where  damaaee  were  not  exoeeslvek 

Where  jury  were  required  to  allow  plain- 
tiff damages  only  for  such  physical  pain  aa  she 
bad  suffered,  if  any,  and  that  she  may  be  rea- 
Bonably  ezi>ected  to  soffer  in  the  future,  and 
the  damages  awarded  were  not  ezceaeive,  it  was 
not  reversible  error  to  refuae  to  instruct  not 
to  allow  plaintiff  anything  for  permanent  inja- 
i^ea,  thoo^^  the  pattthoi  alleged  permanent  in- 
Juries. 

6.  Appeal  Mi  error  «9>9M(3)— PrawMMl  that 
jary  fellowed  eatlw. 

On  appeal  the  Jury  will  be  presumed  to  have 
toHowed  their  oaths  and  found  a  verdict  ac- 
cording to  the  evidence,  and  to  have  considered 
mly  soch  elements  as  were  ^own  by  the  evi- 
dence and  contained  in  the  instruction. 

7.  DanagM  «s»l3i(5)— $4,500  for  lajary  re- 
•iritlMB  hi  miaoaniage,  ■ervomnete,  ud  laea 
ef  weight  heM  not  wceaaalve. 

$4,600  verdict  in  fftTor  of  a  woman  thrown 
and  dragged  by  sadden  starting  of  street  car, 
resulting  in  a  miscarriage,  a  sore  breaking  out 
on  her  leg,  broken  veins,  nervousness,  and 
great  loss  ^  weight,  held  not  ezcesslTe. 

Appeal  from  St.  Louis  Circuit  Court;  J. 
Huso  Grimm,  Judge. 

"Not  to  be  offlcially  imbliahed." 

Actton  JuUb  a.  McDumott  against  the 
United  Ballwsys  Oonqnny  of  8t  Louis, 
jrndgment  for  jAalntUT,  and  deCradant  ap- 
peals. Afllrmed.  i 

Charles  W.  Bates.  T.  EI  Francis,  and  Al- 
Ta  W.  Hurt,  all  of  St.  Louis,  for  aiH>eUant 

A.  F.  O.  Blase  and  Curlee  &  Bay.  all  of 
St.  tiouls,  for  respondent. 

NIPPER,  C.  Plaintllt  concedes  the  fol- 
iowlng  statement  by  defendant  Is  a  fnll,  fair, 
and  complete  statement  of  the  case.  We 
adopt  in  the  main: 

"TUe  Is  an  action  brooght  by  Julia  A.  Mc- 
Dermott  againat  the  tjnited  RaUways  Ootopany 
of  St  Louis  to  recover  for  personal  injuries 
received  under  the  follomng  circtimBtanceB: 

"On  the  5th  day  of  December,  1917,  defend- 
ant operated  its  street  cars  on  and  along  Van- 
deventer  avenue,  a- public  street  running  north 


and  south  In  the  city  of  8t  Lods,  Mo.  Betwen 
6  and  6  o'clo4^  in  the  evening  of  that  day 
plaintiff  boarded  one  of  defendant's  north-bound 
Vandeventer  cars.  She  paid  her  fare,  ^e  car 
waa  crowded.  There  waa  a  crowd  on  the  rear 
platform  and  people  standing  on  the  step  of  tha 
car.  She  stood  up.  Tbia  was  a  dosed  car. 
There  were  two  doors  on  the  rear  end  which 
came  together  in  the  center.  When  these 
were  closed  the  rear  end  of  the  car  was  en- 
tirely inclosed.  There  waa  also  a  rear  step 
which  waa  used  by  passengers  when  boarding 
or  alighting  from  the  ear.  This  step  raised 
op  against  the  side  of  the  car  when  the  doora 
were  dosed,  and  when  the  doors  were  opened 
tlie  step  went  down  so  as  to  be  at  right  angles 
with  tiie  sMe  of  the  car. 

"neintiff's  destination  was  Lebadie  avenue, 
a  public  street  which  runs  east  and  west  and 
intersects  Vandeventer  avenue  some  distance 
north  of  where  she  boarded  the  car.  When  the 
car  arrived  at  Lebadie  avenne  she  was  stand- 
ing about  the  center  of  the  rear  platform.  Tht 
car  stopped  at  the  regular  stopping  place.  1^ 
was  the  last  of  several  paaaengers  to  alight 
from  the  rear.  When  she  pub  her  foot  on  tha 
atep  to  step  down  the  conductor  closed  the 
door,  gave  the  algnal  to  start  the  ear,  and  the 
car  started.  Her  dress  was  caught  between 
the  doois  and  she  was  dragged  four  or  five 
feet.  When  the  step  raised  it  threw  her  off  her 
balance.  Her  left  side  struck  the  pavement. 
On  account  of  the  crowd  the  doors  had  not 
beMi  closed  from  the  time  ahe  boarded  the  car 
until  she  was  getting  off.  Her  aister,  who  was 
present,  and  a  man,  aaeisted  her  to  her  aster's 
home.  She  anffered  pain  in  her  foot  and  side. 
The  next  day  her  limb  was  swollen.  She  was 
pregnant  vrith  child  past  two  months,  and  on 
the  following  Saturday  morning,  between  3  and 
6  o'dodE,  ahe  suffered  a  miscarriage.  Her  left 
leg  broke  out  in  a  sore.  IMiere  are  broken 
veina.  She  snlfers  pain  all  over  her  body  since. 
She  haa  been  nervous  since  and  cannot  sleep. 
At  the  time  of  the  accident  she  weighed  be- 
tween ISO  and  168  poonde  and  at  the  time  of 
Uie  trial  about  116.  On  cross-examination 
plaintiff  stated  tiiat  when  the  atep  raised  up  it 
threw  her  off  her  balance  and  ahe  fell.  Then 
the  ear  started,  and  she  was  dragged  four  or 
five  feet  W6en  the  car  stopped  she  was  lying 
on  the  ground.  The  acddeut  happened  on 
Thursday  evening,  and  the  doctor  came  Sun- 
day morning. 

"Biohard  St^  in  testifjdng  for  plaintiff,  said 
that  before  plalntiC  eoald  alight  the  car  door 
closed  and  the  car  started  to  move.  Her  sUrt 
waa  caught  by  the  door. 

'TlaintUra  sister,  Mrs.  French,  testified  she 
saw  ber  sister  in  the  doorway  and  the  step  go- 
ing up.  Her  skirt  caugbt  in  the  door  and  waa 
in  door  when  the  car  stopped. 

"Dr.  Alfred  T.  Togler  testified  he  was  called 
to  attend  plaintiff  March  2d.  He  found  an 
<^en  wound  on  the  inner  side  of  tiie  left  anUe, 
It  showed  a  reddening  condition.  It  might  have 
occurred  within  a  month.  It  could  hare  been 
caused  by  any  form  of  fall  or  wound.  Bhe  had 
some  varicose  veins.   She  was  nervous. 

"On  cross-examination  he  taatifled  that  net* 
vonsness  haa  many  causes. 

"He  was  also  permitted  to  state,  over  de- 
fendant's objectiona  thereto,  that  plainttf  told 
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Urn  ihe'liad  been  Injured,  and  that  mmtOing 
Tmnsoal  bad  occnrred. 

"Tb«  doctor  did  not  express  an  aplnion  that 
plaintiff's  injariaa  ar«  permanenb 

Tba  eoBdnetw  of  the  ear  taatlfled  ihtt 
plaintiS,  with  another  lady  and  diUd,  KOt 
the  rear  oC  the  ear  at  Greer  avenue.  One  of 
the  ladiea  got  off  first,  helped  the  child  off, 
turned  aroand  to  aaeiet  the  other  lady,  and  when 
'  this  lady  stepped  down  oo  the  fround  she  fell. 
The  car  never  moved  from  the  time  ft  stopped 
until  after  the  accident  Tbe  doora  were  kept 
dosed  that  evening,  and  he  opened  them  for 
the  pasaenger  to  get  off.  Tbe  other  iritneaa 
for  plaintiff  sabstantlally  corrobormted  -the  con- 
ductor. 

"Eridence  was  introduced  by  defendant  that 
the  step  of  the  car  coald  not  be  raised  when 
there  is  any  weight  on  it 

"Tbe  allegations  of  negligence  in  the  petition 
are  as  follows: 

**  "That  on  or  aboDt  the  5th  day  of  Decem- 
ber, 1917.  plaintiff  hoarded  a  nortfa-boand  Van- 
deventer  car  and  became  a  passenger  of  said 
ear  and  paid  to  defendant  her  fare  as  a  paa- 
■enger  of  said  car;  that  ths  sidd  car  was  of  tbe 
type  commonly  known  as  a  payas-you-entar 
car.  the  rear  doors  and  step  of  which  are  op- 
erated by  the  eoodoctor  of  said  car. 

"  'That  tbe  said  car  ran  northwardly  on  tbe 
tracks  of  said  Vandeventer  car  line  on  Vande- 
venter  avenue,  a  street  running  north  and 
sooth  in  the  dty  of  8t  Louts,  Mo.,  to  Labadie 
avenne,  a  street  In  tbe  city  of  St.  Louis,  Mo., 
where  said  car  stopped  to  permit  psssengers, 
and  particnlarly  this  plaintiff,  to  get  off  of  said 
ear;  that  thereupon  plaintiff  started  to  leave 
aaid  car  by  means  of  the  rear  exit  and  step 
•t  said  car,  and  while  plaintiff  was  standing 
en  said  rear  step  of  said  car  as  aforesaid  de- 
fendant negligently  and  carelessly  caused  the 
said  rear  step  of  said  car  to  be  raiaed  and  the 
rear  doors  of  said  car  to  be  doaed,  thereby 
cauaing  the  plaintiff  to  fall  with  great  force 
into  and  opon  the  street;  that,  when  defendant 
dosed  said  rear  doors  of  said  car  aa  aforesaid, 
plaintiff's  clothing  was  caught  between  aaid  rear 
doors  of  said  car,  and  the  defendant  cardess- 
ly  and  negligently  caased  said  car  to  proceed 
northwardly  on  the  tracks  of  the  said  street 
railway  line  on  said  Vandeventer  avenue,  drag- 
ging said  plaintiff  by  said  clothing  along  and 
upon  said  Vandeventer  avenue  for  a  distance  of 
about  10  feet 

'"That  on  aocoont  ti  said  negligence  and 
carelessness  of  defendant,  aa  aforesaid,  plain- 
tiff suffered  the  following  injuries,  to  wit' 

"Defendant's  answer  was  a  general  denial. 

"Flaintlff'a  instruction  No.  1,  given  by  the 
coort  on  the  whole  case,  wliich  directed  a  ver- 
dict for  [daintiff,  is  aa  folJowa: 

"  The  jury  are  instructed  that,  if  you  find 
and  believe  from  the  evidence  tbat  on  or  about 
tbe  5th  <by  of  Deeamber.  1817,  the  plaintiff 
was  a  passenger  on  one  of  defendant's  cara 
known  aa  a  Vandeventer  ear,  and  tbat  the  said 
car  was,  by  the  vents  and  servante  of  de- 
fendant stopped  at  Vandeventer  and  Labadie 
avenues  for  the  purpose  of  permitting  passen- 
gers to  get  off  of  said  car,  and  that  thereupon 
plaintiff  started  to  leave  said  car  by  means  of 
the  rear  exit  and  step  of  said  car,  and  that 
lAUe  ^alntiff  was  in  the  act  of  alighting  from 
aaid  oar  and  was  japva  tbe  rear  st^  thereof 


tiie  defendant,  through  Its  said  agents  sod 
servants,  caused  said  rear  step  of  said  car  to  be 
raised,  and  the  rear  doors  of  said  ear  to  dose, 
and  thus  and  thereby,  if  yoa  so  find,  to  caose 
plsintifl  to  fall  into  and  upon  the  street,  and 
to  be  injured,  and  if  yoa  further  find  tfawt  the 
said  acts,  if  you  first  find  that  tbe  said  acts 
were  committed,  constituted  "negligence"  as 
ttiat  term  is  defined  In  other  instmetloiis,  and 
that  the  plaintiff  was  at  all  timee  in  the  exer- 
dse  of  reasonable  care  for  her  safety,  then 
yoor  verdict  must  be  lor  plaintiff.' 

**Detaidant  didy  enwpted  to  the  giving  of 
tUa  Instruction  on  behaU  of  plaintiff. 

"Tbe  jury  returned  n  verdict  in  tmrm  at 
plaintiff  for  $4,600,  upon  which  judgment  was 
rendered.  After  unavaiiingJy  moving  for  a 
new  trial,  defendant  duly  appealed  to  diis 
court 

"Tbe  errors  aasigned  here  relate  to  the  ac- 
tion of  the  court  in  giving  plaintilTa  instmctio& 
No.  1,  the  refusal  of  the  court  to  give  defend- 
ant's instructions  A  and  D,  the  admls^on  of 
prejudidal  testimony,  and  the  excessivoncas  of 
the  verdict" 

[1]  It  la  flnrt  oified  that  tbe  conrt  erred 
in  giving  plaintiff's  instruction  No.  1.  for  tbe 
reason  tbat  it  submitted  <Hily  one  act  of  n^- 
llgence,.  whoi  the  petition  alleged  two  acta 
as  being  the  cause  of  the  Injuries.  Defend- 
ant relies  upon  Kim  v.  Harvey,  200  ICo. 
Aiip.  433,  208  S.  W.  479,  and  Simius  v.  Don- 
ham  et  al.,  203  S.  W.  6tS2.  These  cases  do 
not  sustain  defendant  In  the  cases  above 
cited  two  acta  of  negligence  were  alleged  to 
have  caused  tbe  injuries,  and  the  inatruc- 
tlona  omitted  one  of  the  features  of  tbe  acts 
of  negligence  which  was  alleged  to  liave 
caused  the  Injuries.  In  the  case  at  bar  ttie 
petition  avers  tbat,  whUe  plaintiff  was  stand- 
ing on  tbe  rear  atep  of  Oie  car,  defendant 
negligently  and  carelessly  caased  tbe  step 
(tf  the  car  to  be  raised*  and  the  rear  doors  «< 
said  car  to  be  doaed,  thereby  caoalng  tbe 
plaintiff  to  &1I  vrltb  great  fbice  Into  and 
upon  the  atreet  Then  follows  tbe  addition* 
al  allegation  aa  to  tbe  otfao'  donent  of  neg- 
ligoice  that  defendant  dosed  tbe  doora  of 
tbe  car,  can|^t  plaintilTa  clotbbv  between 
said  doors,  and  negligently  caased  tbe  car  to 
proceed  northwardly,  dngging  aaid  plalatHt 
along  Tandevoiter  aveniie. 

[2]  From  tbe  evidmce  it  appears  tbat 
plalnUfl  received  ber  Injuriea  tqr  deCsndant 
closing  tbe  door  and  raising  tlw  ateps  as 
she  was  attempting  to  alight  The  odicr 
elements  of  negligence  were  omitted  trom 
tlie  in8tmctl<Mi,  and  properly  so,  because  tbe 
proof  tends  to  show  that  the  injuries  wen 
not  received  by  tbe  dragging  of  fdalnafC,  but 
by  the  fall.  It  was  thorefiore  tuneceasary 
and  improper  to  submit  a  feature  of  negli- 
gence which  the  proof  did  not  sustain,  and 
which  was  not  necessary,  in  carder  to  make 
plaintilTa  casa  Tbe  petition  stated  a  cause 
of  action  without  the  aUegati<«  as  to  the 
dragging.  Tbla  point  is  ruled  against  de- 
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Co..  120  Mo.  App.  607,  107  S.  W.  1040. 

[1,4]  Defeodant  complaiiui  of  the  aetion 
<st  tdw  tgitX  oeort  In  raMng  to  give  tbe  fol- 
lowtng  InstniQtloii: 

eoart  tnRtmctB  tke  jntj  tbat,  If  you 
And  and  bellerc  from  the  evidence  Uiat-  while 
the  car  waa  stalionsiT  and  the  doors  were  open 
and  the  step  waa  down  the  plaintiff,  while  in 
the  act  of  alighttnc,  tamed*  her  ankle  and  fell 
into  tbe  street,  then  plaintiff  cannot  recover, 
and  yaor  rerttcfe  mnat  bo  i«r  tlu  defendant" 

TlUs  contentl<m  caimot  be  upheld,  because 
the  luBtracdoDB  given  tor  tlie  deftndant  oov- 
wed  this  theory  of  the  caae,  and  for  the  far* 
tluK  namm  tbftt  Hum  to  no  tertlmooy  vpca 
which  to  base  each  an  Instmctlon.  There  Is 
not  even  a  Bn|^tl<m  fai  the  record  that  de- 
f^idant  "turned  her  ankle^  and  teSl  Into  tbe 
street. 

Defendant  also  complalnB  of  tilie  failure  of 
the  court  to  give  the  followlDg  instructlMi; 

"The  court  instructs  the  Jury  that  in  no 
event  will  yon  allow  plahitiS  anything  for  per- 
manent injurtei." 

FlatntttTs  instrttetloa  on  tiie  meamiM  of 
damages  li  as  follows: 

"Tou  are  Instructed  that,  if  you  find  for  the 
plaintffl*  you  will  aaaess  her  damages  at  such 
snm  as  wiU  fairiy  and  fully  conpenaate  plain- 
tut  for  the  injuries  suffered  by  ber,  if  any, 
anc^  in  fixing  the  amount  you  will  award  ber, 
you  may  take  into  consideraUon  the  physical 
pain  and  mental  anguish  plaintiff,  hag  suffered, 
it  any,  and  that  abe  may  be  reasonablj  expect- 
ed to  suffer  as  a  result  thereof  in  tbe  future, 
and  you  may  take  Into  consideration  the  na- 
ture, eharacter,  and  extent  of  sueh  Injnriea" 

LI.I1  It  to  contended  Iqr  defendant  that 
there  was  no  cnrldenee  of  any  permanent  hi- 
jury,  and-therefore  U  was  error  to  refuse  to 
Slve  its  instruction  withdrawing  from  the 
consideraticm  of  the  Jury  any  consideration 
M  to  the  permaweMry  of  tb»  Injuy.  It  will 
be  noted,  however,  that  the  Instmctlw  given 
on  tbe  measure  of  damages  does  not  aubnUt 
the  question  of  permanent  Injury  to  the  Jury. 

TbB  Supreme  Ooart,  tn  speaidng  of  a  simi- 
lar Instruction  on  the  measure  of  damages, 
In  Dean  v.  Railroad.  199  Mo.  386,  97  S.  W. 
910,  says  that  it  is  a  weU-recogalzed  g^eral 
rule  that,  where  the  existence  of  a  certain 
oondttion  of  a  oontinaiog  nature  to  shown, 
the  general  iwesompflon  arises  that  such 
condition  continues,  until  the  contrary  Is 
shown  by  evidence,  so  long  as  is  usual  with 
conditions  or  things  of  a  particular  nature. 

Allen,  J.,  speaking  for  this  court  In  Whlt- 
worth  T.  Shnrk,  197  Mo.  App.  404,  loc.  dt. 
415  and  410,  196  S.  W.  72,  75,  where  a  simi- 
lar question  was  involved,  makes  uae  of  the 
following  language: 

"It  to  a^ed  that  the  use  of  the  word  'may,* 
In  the  expression  which  we  have  Italldzed 
above,  constitutes  prejndidel  error,  In  tbst  It 
does  net  eoaflne  lbs  recovaiy  to  muk  fotore 


Otoatifflty  as  is  reasonaUy  certeto  to  resntt 
from,  tlu  oriflnsl  injury.  AnthorlUes  arc  cit- 
ed supporting  this  view.  Among  them  are  Bal- 
lard V.  Kansas  aty,  110  Mo.  App.  301,  86  S. 
W.  47S^  and  cases  tbere  cited.  But  the  point 
urged  Is  fully  disposed  of,  adversely  to  appel- 
lant's contention,  by  tbe  more  recent  decision 
of  the  Supreme  Court  In  Dean  v.  Bailro&d,  190 
Mo.  ioc.  cit.  397,  97  3.  W.  010.  As  in  the  Dean 
Case,  supra,  tbe  word  'may'  to  bere  employed 
where  another  word  or  expression  would  be 
mow  appropri^;  but  4he  instruction  reqaires 
the  jury  to  take  into  eonsidcration  'all  tlie 
facts  aad  circumstances  in  evidence,'  and  to 
allow  a  recovery  only  for  future  disability  aris- 
ing *by  reason  of  such  injuries.' " 

A  similar  InstrnctliHi  waa  also  approved, 
although  criticized,  by  Oie  Supreme  Court  tn 
Ertnard  v.  Weeterman,  279  Mo.  080.  216  S. 
W.,  088.  It  win  be  noted,  however.  In  the 
preset  case,  that  the  Jury  were  reqiilred  to 
allow  ptolntifl  damages  only  for  such  physl'- 
cal  pain  aad  nMmtal  anguish  as  she  had  suf- 
UxeA,  if  any,  and  that  she  "may  be  reason- 
ably expected  to  suffer  as  a  result  thereof  In 
Uie  fotuTa"  And  upon  the  authority  of  the 
cases  dted  we  do  not  think  there  mis  revers- 
ible error  In  plalntlfTs  instruction  on  the 
measure  ot  damages. 

The  petition  ailing  permanent  injuries; 
end  the  evidence  not  showing  any  permanent 
Injuries,  and  plantlff's  Instruction  not  sub* 
mlttlng  such  issue,  vmn  It  reversible  error  to 
refuse  defendant's  Instruction  telling  the 
jury  that  they  were  not  to  allow  anything  for 
permanent  injuries?  Under  the  facts  of  this 
case^we  think  not 

In  the  very  recent  cose  of  T-aycock  v.  Unit- 
ed Italhvays  Co.,  ,235  S.  W.  91.  not  yet  [offi- 
dally]  reported,  an  opinion  by  the  Supreme 
Court  in  banc,  the  question  was  being  dis- 
cussed as  to  whether  or  not  an  Instruction 
on  Uie  measure  of  damages  was  erroneoos 
because  it  contained  no  limit  as  to  tbe 
amount  of  special  damages  for  loss  of  eam- 
Inga  Tbe  court  there  said: 

*  •  Where  the  evidence  of  lost  earn- 
togs  Is  less  than  the  amount  limited  in  the  peti- 
tion, tbe  jury  wlU  be  presumed  to  follow  the 
evfdenes  and  allow  less  than  is  limited  In  the 
petition  for  such  Item  of  damages,  although 
there  to  no  express  Umltstion  in  the  tostmc- 
tions  other  than  as  in  this  case.  The  Instrae- 
tlon  in  this  case  limits  the  amount  of  past  and 
future  earnings  the  plaintiff  may  recover  to  tiie 
reasonable  value  thereof  which  tbe  jury  may 
believe  and  find  from  the  evidence  plaintiff  has 
and  will  lose.  If  tfae  jury  regard  tbeir  oaths 
at  all,  they  would  be  guided  by  said  instmctlon, 
and  obey  the  evidence.  If  the  jury  would  dis- 
regard their  oaths,  they  would  abo  dtoregard 
the  instruction,  even  if  it  contained  a  further 
express  limit  as  to  such  special  damages.  It 
is  only  to  case  the  amount  of  the  spedal  dom- 
agea,  aa  shown  by  the  evidence,  is  or  may  be 
greater  than  the  amount  specified  in  the  peti- 
tion, that  there  to  any  necessity  fw  inserting 
such  limitatitms  in  the  tostmetttm.** 

To  the  same  effect  to  tbe  opinion  1^  this 
ooort  la  HertflB  r.  St  LouU  Coffin  Co^  882  8. 
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W.  aoi.  In  thia  case  tlie  petitloD  allfigad 
perman«it  Injuries.  The  erldence  did  not 
disclose  any  permanent  injurtes,  nor  was  the 
question  of  permanent  Injnries  Indnded  In 
tbe  instmctlon  on  the  measure  of  damages, 
and  the  Jury  will  be  presumed  to  have  fol- 
lowed their  oaths  and  found  a  verdict  accord- 
ing to  tbe  evidence,  and  to  have  con^dered 
only  such  tianents  as  were  shown  by  the  evl- 
denise  and  contained  in  the  Instruction.  It 
is  only  In  cases  whero.the  vu^ct  appears  to 
be  excessive  that  the  refusal  to  give  sadi  an 
instmctlon  would  constitute  error.  See  Les- 
ter V.  United. Railways  Co.,  219  S.  W.  006. 
The  verdict  In  this  case,  under  the  evidence, 
not  being  considered  excessive,  as  hereinafter 
stated,  the  failure  to  give  defendant's  in- 
straction  would  not  constitute  reversible  er- 
ror, although,  had  tbe  Instruction  been  given, 
this  questifHt  could  have  been  entlr^  elim- 
inated- 

Objectltm  Is  made  to  tha  testimony  of  the 
physician,  put  tbis  objection  we  hav*  exaia- 
Ined  and  It  Is  clearly  without  merit 

[I]  The  point  is  also  made  that  the  verdlt^ 
la  exceastve.  However,  when  we  ctmrtder  the 
fact  that  plathtiff  was  a  woman  In  robust 
health  at  the  time  of  the  injury;  tlut  she 
had  continued  to  lose  weifl^t  imtil  she 
weighed  only  116  pounds  at  the  time  ot  thl« 
trial ;  that  her  left  leg  had  broku  out  la  a 
•ore;  ttiat  tbe  bad  hem  nerrons  «id  unable 
to  Bleep  dnce  flie  Injnzy;  Oat  ahe  had  1h^- 
en  veins  and  had  suffered  a  miscarriage — we 
would  not  be  Jnstlflea  or  warranted  In  dla- 
tnrblng  the  verdict  of  the  Jniy  on  tlila 
ground.  They  were  the  triers  of  this  ques- 
tion, and  under  the  facta  In  evldenoe  w» 
would  not  be  warranted  in  diBturbing  their 
flndluga. 

Finding  no  reversible  error  in  the  record, 
the  Oommissloner  reeonuadpda  that  tbe  Judg- 
ment  be  affirmed. 

FEB.  GUBIAH.  The  fon^Dlsg  opinion  of 
NIPPEB,  0.,  Is  adopted  aa  tba' opinion  of  the 
oonrt 

Tba  judgment  of  Oie  drcutt  ooort  la  ao- 
ondln^y  affirmed. 

ALLBN,  P.  J.,  and  BEOKEB  and  DAUBS, 
J  ooneUa 


DQERR  V.  LAUQHLIN.   (No.  16673.) 

(St.  Iiouis  Court  of  Appeals.   HiflsoarL  Dee. 
6v  igSL) 

I.  WItsesaes  «s»2l  7— Plalatiff  snlao.  hssbaad 
ea  oeatraet  allaieri  made  hy  wifs  aa  liualiaaiHa 
meat  aatoppsd  to  desy  eoaipatsacy  ef  wlfa^a 
tasttmoay  as  to  ooatraot. 

Domestic  servant  saing  husband  on  eon- 
tract  alleEed  to  have  been  made  by  wife  as  has- 
band'a  agent  could  not  object  to  tbe  competen- 


cy of  wifa'a  teatimony  cone«nlag-t)ie  eoofitiois 
of  the  contract  under  Bev.  St  1909, 1  6415. 

2.  Master  aad  aenraat  «±980(lf)— Amoaat  af 
recovery  for  danMaHo  aarvlea  koM  oMa^ 

ported. 

Ib  domeatic  aen^inf  a  action  for  conu»enBa- 
tion,  undisputed  testimony  that  ahe  worlted  onlj 
26  days  for  which  ^h«  had  not  been  paid,  ani 
that  ber  wages  were  to  be  (25  per  mimth,  AeW 
not  to  aupport  a  verdict  for  $25. 

Apiwal  tnm  8t  Loola  Gboiit  Oout; 
Granvillo  Hogan,  Judga 

Action  by  Louise  Doan  against  Randolph 
lAUghlin.  Judgment  for  plaintlfl,  and  de- 
femdant  ai^peals.  Reversed  and  remanded. 

Randolph  Langhlln,  of  St  Louis,  pro  ae. 
Olivw  VaSAtik,  of  St  Loota,  tor  reavmidait 

DAUES,  J.  Plaintiff  sues  for  wages  as  a. 
domestic  servant  in  the  home  of  defendant 
from  Octobw  4.  191S,  to  October  29,  1918. 
The  proceedings  were  b^n  before  a  justice 
of  tbe  peace  on  a  statement  <^  account  for 
$26,  charging  defendant  for  such  anriees. 
Plaintiff  prevailed  in  the  Justice  conrt  and 
defendant  appealed  to  the  dreoiC  court  of 
tbe  city  of  St  Louis,  where  again  Judgment 
was  rendered  In  favor  of  {daintUE.  D^nd- 
ant  brings  the  case  btfe  for  rerlevr. 

The  facts  are  simple.  Plaintiff  wms  bbed 
as  a  house  servant  In  ttw  b<»ne  of  Im^HOb 
In  St  Louis  county,  and  was  to  be  paid  (S^ 
per  montli  ss  wages.  After  fodng  so  mgagad. 
she  wortced  at  the  Laughlin  home  tot  aboot 
five  months;  and  quit  the  emplivment  cai  tl» 
2Kb  of  October,  191&  -  Hw  month  besan  <» 
the  4th  of  the  month,  and  she  was  to  be  paid 
at  the  end  of  ea<di  month,  to  wit,  am  tbe  4th 
of  each  month;  hence  she  quit  her  mtOL  five 
days  Shfot  of  a  fnH  mODtb. 

According  to  plaintiff's  teetimoay.  She  wss 
employed  orally  by  Urs.  Laughlin,  tbe  wtfeof 
d^endant,  to  do  ttie  oooUng  and  bousewwk 
In  the  defendants  home.  Ibe  lAsracter  at 
tbe  contract  can  be  ondefStood  from  plafa- 
tiUTs  testimony,  as  follows : 

"I  went  to  work  for  him  on  $25  a  mouth  t» 
do  the  housework  and  cooking  and  to  have  ex- 
tra help  every  two  weeks.  I  made  t^a  arrange- 
ments  with  Mrs.  Laughlin.  *  *  *  I  waa  paid 
for  all  services  between  Jone  4th  and  October 
4th.  I  was  to  be  paid  the  4th  of  each  month. 
*  *  *  The  month  of  August  and  September  I 
hsd  to  wait  a  whole  week  over  my  time  for  wj 
moaey.** 

When  asked  on  direct  examination  why 
She  quit  her  emidoym^t  b^ore  Im  month 
was  up,  she  saldr 

"Why  adding  more  work  to  my  own  and  not 
getting  my  pay  at  the  time  I  on^t  to  get  it 
and  Dot  enough  food.  I  told  Mrs.  Laughlin  I 
was  going  to  leave,  ffle  did  not  want  sm  te- 
leave." 
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-  On  eRwft^x&ittlBattoa,  ihe  said: 

"I  tola  her  what  wages  I  wanted.  I  men- 
tioned $25  a  month.  *  *  *  I  asked  her  if 
^iS-  B  month  wae  satisfactory,  and  she  said  it 
-was,  and -I  said  it  was.  I  was  to  bring  my  lit- 
tle girl  along.  *  *  *  As  far  as  any  contrmct- 
ing  arrangement  was  concerned,  X  looked  to 
2Cr».  LaagfaUit  for  my  money  and  she  paid  it 
*  *  *  When  October  4Ui  came  aronnd  I  In- 
tsnded  to  stay  another  month;  die  wanted  me 
to  stay  another  month.  •  •  •  I  could  not  make 
it  becanse  I  had  been  promised  another  i^ace 
and  I  had  to  be  there.  •  •  •  When  I  told  Mrs. 
I^ughlin  I  was  going  to  leave  befor«  my  month 
was  op,  she  told  me  she  would  not  pay  me  If 
X  left  before  my  month  was  np.  I  said  I  would 
go  anyhow,  and  I  did  go  anyhow.  I  did  go, 
after  she  told  me  she  would  not  pay  me  unless 
I  stayed  nnta  my  month  was  np." 

There  are  no  pleadings  in  the  case,  and 
we  are  not  favored  with  brief  or  appearance 
for  plalntur.  We  can,  however,  gather  the 
theory  employed  by  plaintiff  in  the  case  from 
tba  record.  Plalntiffl's  counsel.  In  bls.open- 
ins  Btatenuait,  nUd: 

*Vow  the  evidence  wiD  show  that  this  lady 
worked  continnooBly  between  June  4,  1918,  and 
October  20,  1918,  and  that  the  reason  she  left 
on  October  1918,  without  completing  her 
month,  the  evidence  will  show,  first  ol  all,  that 
■he  did  not  get  her  money  regularly  on  the  4th 
day  of  each  month;  secondly,  that  she  was  re- 
quired to  do  more  work  than  she  originally 
mgnei  to  do;  and,  thirdly,  that  she  did  not  get 
tiie  proper  amount  of  food  for  maintenance. 
l%ose  are  the  three  reasons  why  she  left  sud- 
denly on  October  29,  1918." 

Instmction  Na  1,  offered  at  the  Instance 
ct  plaintiff,  la  as  follows: 

The  court  Instmcts  the  jury  that,  if  thsy 
believe  and  find  from  the  evidence  that  the 
defendant  emilloyed  plaintiff  as  a  domestic 
servant  in  his  home  on  June  4,  1918,  and  on  a 
■alary  of  $20  a  month,  to  be  paid  monthly,  fn- 
dttdtng  board  and  lodging,  and  If  the  jury  find 
tiiat  die  plaintiff  performed  services  as  per 
acreement  (If  yon  find  there  was  an  agree-* 
nent),  and  that  she  left  the  employ  of  the  de- 
fendant on  October  29^  1918,  and  if  yon  find  and 
believe  from  the  evidence  that  defendant  did 
not  pay  plaintiff  for  the  services  rendered  from 
October  4.  1918,  untQ  October  29.  1918,  inda- 
aive,  then  your  verdict  will  be  for  the  plain- 
tiff, provided  you  further  find  that  the  defend- 
ant did  not  furnish  to  the  plaintiff  adequate 
board,  did  not  pay  i^^tiff  her  sslary  at  the 
tims  spedfle^  and  rwinlred  ths  plsintiff  to  per- 
form mors  services  tlmn  thst  provided  for  in 
the  sgreement  (if  yon  will  find  there  was  an 
agreement),  and  yon  will  find  for  plaintiff  (if 
you  80  find  the  facta  to  be),  notwithstanding 
the  fact  that  the  plaintiff  was  employed  by  the 
wife  of  the  defendant  (if  you  so  &ad),  provided 
you  further  find  thst  at  the  time  the  defendant's 
-wife  employed  the  plaintiff  (if  yon  so  find)  she 
was  actbg  as  the  agent  of  the  defendant** 

Observably,  therefore.  It  Is  plaintiff's  posl- 
tltti  that  defendant  breached  the  contract  of 
emplosrment:  First,  because  more  work  was 
required  of  ber  than  was  agreed  upon; 


ond.  beeatue  atw  i 

larly  at  the  end  j 
cause  she  did  not] 
food  tm  her  mainfe 
reasons  she  termi| 
fore  the  end  of  tt 

DefCTdant  admH 
tiff  by  bis  wife,  ti 
to  do  wiOi  the  obi 
tract  hire  was! 
from  month  to  nx 
dltion  imposed  by 
was  fully  met  an^ 
plaintiff  left  befor^ 
vl<^tIon  at  her  ft( 

Appellant  allegsi 
for  new  triaL  All 
presented  to  this  a 

Defendant's  chM 
against  the  conrt'a 
low  def  aidant's  wU 
This  action  of  tbe  i 
the  wife  to  testify 
under  section  6414 
was  aa  the  plaint 
ageo^  of  the  wife 
tlmony  concerning 
competent  Defend 
tabUah  the  agraicy 
contrary,  insisted  ( 
made  by  tbe  wife  i 

[1]  The  propositi 
to  us:  Can  idalnti 
the  liability  of  tta( 
by  plaintiff  upon  a 
tiff  to  have  been  m 
as  the  agent  of  th 
c(»npetency  of  the 
ing  siWh  oontract? 

We  do  not  find 
this  proposition  In 
aootbev  jurlsdlctlo 
tton  of  tba  wife  ai 
as  under  our  stab 
considered  and  d< 
tmnlned  that  the 
nesB  to  testify  to 
is  alleged  by  tbe  < 
ed  as  tiie  ag«it  of 
party  suing  tbB  h' 
that  defendant  Is ' 
by  the  wife  as  ag 
topped  from  objet 
defendant's  wife  a 
acts  as  such  agent 
lU.  App.  866;  Go 
51. 

We  tbink  this  < 
reason.  Any  othe 
absurdity.  Indee< 
tiff's  Instruction 
that  such  ag^cy 

As  shown  abov 
the  theory  and  et 
was  hired  by  the 
her  counsd't  ata 
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own  tMfctmoBy.  and  1^       Isttnctiim  glTon  j 

at  tbe  tequest  of  plaintiff. 

It  U  •ometimeB  difficult  to  determine 
wboi  A  contract  of  biring  la  for  a  definite 
period  and  when  sucb  contract  la  terminable 
at  will.  HoweTer,  nnder  the  facta  and  dr- 
camatanceg  of  this  case,  it  appeara  plain  that 
the  hiring  was  Intended  bj  the  parties  to  be 
for  a  definite  period  from  month  to  month. 
Arnold  T.  Railway  Steel  Spring  Co^  131  Mo. 
App.  613,  110  S.  W.  617;  BeU  t.  Waiehouae 
Co.,  205  Mo.  475,  103  8.  W.  1014;  Morris  t. 
Brlgga  Photo.  Co.,  182  Mo.  Ai^  146,  179  & 
W.  783. 

The  wife  being  a  competent  witness,  was 
her  proffered  testimony  material,  and  did  tbe 
court's  refusal  to  allow  this  agent  to  testify 
deprive  defendant  of  his  substantial  rights? 
The  defendant  offered  to  show  by  Mrs. 
liSughUn  what  the  terms  of  the  contract 
were,  and  facts  tending  to  show  that  the 
terms  of  tbe  contract  as  entered  Into  by  her 
with  plaintiff  were  not  breached  by  Mm 
Uiu^Iln  or  the  defendant,  as  testified  to  by 
plaintiff,  but  were  breached  by  plaintiff.  In- 
deed, the  proof  offered  to  be  made  throngh 
the  testimony  lof  the  wife  went  to  tbe  very 
■  Tltals  of  the  controversy,  to  wit,  the  ctmtract 
and  tbe  charge  of  a  breach  made  by  plain- 
tiff against  defendant  Tbe  exclusion  of  this 
evidence  clearly  worked  a  denial  of  a  sub- 
stantial right  to  irtiich  defendant  was  enti- 
tled under  the  law  and  omstltuted  revwsi- 
ble  error. 

(SJ  it  Is  next  urged  that  there  was  no  evi- 
dence In  the  cose  to>  support  the  verdict  In 
the  amount  of  $35.  In  this  complaint  tbe 
defendant  la  also  correct  Plaintiff  states 
categorically  and  without  amUgulty  that  her 
wages  were  to  be  ¥25  per  month.  She  re- 
peatedly tesUfled  that  such  was  her  wage. 
There  la  no  erldenca  to  tbe  contrary.  Tti» 
Judgment,  therefore^  does  not  reiH«sent  wof 
ea  ovw  a  period  ot  time  ttom  •Octotwr  4th  to 
October  29th.  to  wit,  26  days,  but  oonra 
wages  for  31  days. 

However,  since  the  error  pointed  out  aborc 
works  a  reversal  of  the  Judgment,  it  Is  un- 
necessary here  to  discuss  tbe  application  of 
a  remittitur. 

There  are  other  infirmities  dlBclosed  by  the 
record,  particularly  In  the  selection  of  the 
Jury,  and  in  the  remarlca  of  plaintiff's  coun- 
sel to  tbe  Jury.  However,  since  the  cause 
most  be  retried,  It  Is  not  necessary  to  further 
discuss  tbeae  objections  nor  the  other  mat- 
ters complained  of  by  appellant 

Tbe  question  suggests  Itself  as  to  whether, 
under  the  drcumstancea  dlBclosed  by  this 
record,  tbe  husband  is  not  liable  to  pay  for 
the  Bervlcea  of  a  domestic  servant  in  his 
house  as  a  necessity  fumisbed  to  tbe  house- 
hold of  the  defendant,  irrespective  of  tbe  I 
Question  of  the  wife's  agency.  Uowevw,  | 
dnce  plaintiff         to  another  theory  ot  11a- 1 


!  blUty  ot  tbe  detedoat  oad  tiM  Ibe  caw 
on  sudti  theory,  we  are  not  called  upon  to  de- 
cide this  queetion. 

Accordingly  the  JiMlgmant  to  ravenad,  and 
the  cause  rananded. 
It  to  00  ordevad. 

ALUDN.  P.  J.,  and  BBCKEB,  J.,  eoneiir. 


TANDY  at  aU  V.  WABASH  RY.  CO. 
(NOk  14195.) 

(Kanaas  City  Court  of  Appeals.  HbsonL 
Jan.  9, 1922.   Rehearing  Dsniad 
Jan.  30, 1922.) 

1.  PleadlBfl  ^>433(2)— Petlttoa  agalast  oar- 
riar  fer  nlsdellvery  held  good  after  verdiot 

A  petition  againat  a  carrier  for  delay,  and 
alao  alleging  the  lambs  were  never  delivered 
to  consignee,  hot  were  sold  by  defendsnt  te 
some  other  at  a  place  where  tbe  price  was  lees 
than  at  the  place  of  conaignee,  resultiog  in  a 
loss  stated,  held,  under  Rev.  St  1919.  |  1230^ 
Bufflcieotl;  to  plead  a  claim  for  miidelivery  in 
addition  to  the  claim  for  delay,  as  against  tib- 
JectioD  not  made  until  after  verdict 

2.  Wltaesses  «=»25S(4)  —  lavelea  or  salea  a»> 
ooants  from  ottiar  thaa  eeoalgoaa  pr^Mriy 

used  to  refresh  reeollectloa. 

^S'here  plaintiff  claimed  that  ahfpment  con- 
signed to  N.  was  delivered  by  the  carrier  to  3. 
at  a  different  place  than  N.  and  sold  for  lesser 
amount  than  could  have  been  obtained  by  N., 
an  invoice  or  sales  account  sent  to  plaintiff  by 
S.  was  properly  referred  to  to  retreafa  plaintiff's 
memory  as  to  amooat  received,  ai  against  the 
conteatfoo  that  It  was  hearaay  as  to  mladeliv- 
ety  and  market  price. 

3.  Appeal  and  error  <^l050(l}T^dmlttla9  la- 
volet  abewlag  dtflvsry  ta  otbar  thaa  eoo- 
aloaaa  bsM  fearailan. 

la  action  against  carrier  for  misdelivery, 
enor.  If  any,  is  adndttlng  in  evidence  an  in* 
^oice  or  salea  account  received  by  the  abipper 
from  other  than  the  consignee,  showing  the 
amount  received  for  the  shipment  was  harm- 
less, in  view  of  evidence  showing  that  the  ship- 
ment was  not  delivered  by  tbe  carrier  to  tbe 
consignee;  the  account  merely  showing  that 
aome  one  had  received  the  shipment 

Appeal  Cram  Cimdt  Comt,  Bov»  Coun- 
ty; D.  H.  Harris,  Judga. 
"Not  to  be  oflidally  pobUabed." 

Action  by  R.  T.  Tandy  and  othera  against 
the  Wabash  Railway  Company.  Judgment 
for  plaintlffa,  and  defendant  appeals.  Af- 
firmed. 

McBalne  ft  Olark  and  Jas.  B.  Boggi.  all  of 

Columbia,  for  appellant 
H.  D.  Murry  and  N.  T.  Gentry,  both  of 
j  Columbia,  for  respondents. 

I  TRIMBLE,  P.  J.  This  is  an  actloo  to 
1  recovv  damagea  on  account  of  a  loss  so»- 
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talned  In  connection  wltii,  or  growing  out  of, 
a  ahfpment  of  146  lunbs  from  Oolnmbia. 
Mo.,  to  Natlmal  Stoe'kyaTdB,  East  St  Louis, 
HI.  There  was  a  verdict  and  jndgmaat  tor 
plalntltt  In  the  sum  of  $187.47,  and  defend- 
ant has  appealed. 

The  parties  disagree  as  to  what  Is  the 
ftrandatloB  of  die  snit;  the  dtftedant  fai- 
ristlng  that  the  petition  states  a  cause  of 
•etl<»  based  etO^  w  ne^lgmt  delay  and 
not  tm  mlBddivery.  We  think  the  petition 
was  based  on  both.  It  aUeges  ttiat  said 
lambs  mn  deHvered  to  defendant  at  Oolnm- 
bla,  to  be  It  transported  to  National 
Sftoekyards  la  Illinois  and  there  deltvered 
to  Mltton-HarAan  Uve  BUxA  Oommlsslon 
Oompany ;  that  flie  lambs  were  delivered  to 
defendant  on  the  IStb  day  of  July.  1920,  and. 
in  the  exercise  of  ordinary  care  and  dili- 
gence Aonld  have  been  transported  to  said 
stocfcyards  and  dtflvered  to  said  oonsignee 
not  later  than  7  o'idock  In  the  morning' of 
July  iltt  VS/SOf  from  7  to  8  o*cloA  In  the 
morning  being  Hw  nsnal  aat  customary 
hour  of  arrival  and  delivery 'of  such  sblp- 
menfei  to  said  consignee.  The  petition  then 
charged  ttiat  the  lambs  wm  n^llgenfly 
delayed  at  various  places  along  said  line  of 
railroad,  and  although  said  lambs  were  due 
to  arrive  at  St  Louis  at  8  &elwM  a.  m.  of 
July  IS,  IsaOk  they  did  not  arrive  until  10  AO 
a.  m.  of  that  day,  whereby  the  lambs  were 
In  a  tteed,  weary,  gaunt,  and  shrunken  con- 
dition; that  the  weather  was  hot  and  said 
lambs  were  not  properly  wate»d,  and  by 
reason  thereof  lost  in  weight  and  shrunk 
more  than  they  would  have  done  had  they 
been  i^operly  watered;  that  on  account  of 
the  extm  shrinkage  censed  by  the  negligent 
dcAay  and  tSie  failure  to  watw  said  lambs 
luroperly,  ttiere  was  an  utea  shrinkage,  caus- 
ing a  loss  of  9106l76. 

[1]  The  petition  further  charged  that  the 
lambs  wwe  never  delivned  to  tb»  consignee, 
the  MUton-MarabaU  Live  Stock  Granmiasion 
Company,  but  were  sold  or  dellv«ed  by  de- 
fendant to  srane  one  other  Qian  the  cm- 
■Ignee,  and  at  a  iflace  wb«re  the  ifflce  of 
lambs  was  less  than  U  was  at  the  National 
Stockyards  on  the  day  tb^  should  have 
been  delivered  there  but  for  defendant's 
negligence;  that  the  lambs  would  have  wAA 
on  that  di^  at  the  Natifmal  Stockyards  for 
$1,691.17.  but  that  they  sold  fOr  only  $1,- 
403.70,  whfaieby  plaintiff  sustained  a  loss 
cm  that  account  of  the  dlffCTCnce  between  the 
two  amounts,  whlOh  was  $187.47 ;  wherefore 
Judgment  was  prayed  for  the  aggregate  loss 
Of  $294.22.  So  that  the  claim  that  the  peti- 
tion did  not  include  loss  on  account  of  mis- 
delivery cannot  be  upheld. 

At  the  dose  of  plalntUTs  case  the  defend- 
ant demurred  to  the  evidence,  and  upon  Its 
being  ovwruled  offered  no  .testimony. 

There  was  nothing  whatever  offned  by 
plaintiff  on  n^llgent  delay,  but  there  was 
ample  testhauHiy  to  show  that  th«  shipment 


was  not  delivered  to  fhe  consignee.  So  that 
file  defendant's  demnner  was  i^^ipwly  over- 
ruled. No  objection  was  made  to  the  peti- 
tion In  any  way,  and.  If  it  was  open  to 
objection  as  a  pleading,  it  was  good  after 
verdict  Section  1230,  R.  S.  1019;  Oglesby 
V.  Missouri  Fae.  R.  C!o..  150  Mo.  187,  166. 
87  8.  W.  829,  61  8.  W.  758. 

[1,11  It  is  claimed  that  the  court  com- 
mitted oTor  in  permitting  plafaitlff  to  refer 
to  an  blvoice  or  sales  account  sent  him  by  tbe 
St  Louis  Dressed  Beef  Oompany  (Swift  ft 
Go.)  at  the  time  fliey  aei^  him  a  draft  for 
fhe  lambs.  The  contentiott  is  that  this  was 
pure  heanay  on  the  fact  of  misdelivery  and 
the  market  price  of  the  lambs.  But  es  we 
understand  It,  mxSb  sales  account  was  not 
referred  to  for  Atb»  of  these  purposes,  but 
only  to  enable  the  plaintiff  to  state  the 
predse  aufount  he  recrtved  for  the  lambs. 
It  was  Shown  by  the  deposition  <tf  certain 
ofladals  at  tte  National  Stocl^erds  that 
SAalntHPs  lambs  wne  not  ddlvered  w  re- 
ceived at  the  National  StoAyards,  the  place 
to  which  they  were  shipped  to  the  consignee, 
Milton-Marshall  Live  Stock  GOmmlssion 
Company.  It  was  also  shown  in  evidence 
tliat  the  St  Louis  Dressed  Beef  Company 
was  located  In  St  Loots,  Mo.,  and  was  mere- 
ly a  patMng  home  where  animals  were 
slaughtered,  but  fben  was  no  open  public 
market  for  Iambs  tliere.  Witness  Wright 
who  knew  the  lambs  in  c^estlou,  who  went 
with  them  a  part  of  the  way,  who  was  at 
the  stockyards  the  day  t3te  Uusbs  would 
have  arrived  there  bad  they  not  been  mis- 
delivered,  who  had  had  36  years*  experience 
In  the  business  of  handling  sheep  and  lambs, 
who  recollected  what  Uie  market  was  on 
that  day,  and  who  saw  lambs  sold  there  on 
that  day,  went  upon  the  stand  and  testi- 
fied to  the  market  price  of  lambs  there  that 
day.  Plaintiff  testified  that  he  weighed  the 
lambs  In  Columbia;  that  he  received  from 
the  St  Louis  Dressed  Be^  Oompany  the 
sum  of  $1,870.84  for  the  lambs,  but  did  not 
taiow  the  lantbs  had  been  mlsdelivered  until 
several  days  after  the  shipment  when  he 
received  the  draft  and  the  Invoice.  The 
fact  to  be  proved  in  connection  with  the 
witness*  referring  to  the  Invoice  sent  him 
tiy  the  St  Louis  Dressed  Beef  Company 
was  not  whether  the  Invoice  they  sent  was 
correct  nor  whether  the  it^s  therein  were 
true;  If  so,  soCh  invoice  would  have  beeir 
hearsay,  and  the  plaintiff  could  not  refer  to 
the  same  to  refresh  his  memory,  because  be 
did  not  make  the  invoice  and  knew  nothing 
of  the  correctness  of  the  matters  therein 
stated.  But  the  fact  to  be  proved  was  merely 
the  amount  he  got  for  his  she^*  The  dif- 
ference between  that  and  what  he  would 
have  gotten  had  they  been  delivered  to  the 
conrignee  was  what  he  lost  He  was  not 
required  to  show  that  he  was  paid  the  cor- 
rect amount  or  the  best  price  obtainable, 
for  he  did  not  sell  theni  The  fault  of  fhe 


Digitized  by  Google 


1088 


286  SOUTH  WBSTBBN  KSPOBTESt 


carrier  In  misdeUTerln;  tbem  caused  this, 
and  he  did  not  know  of  It  tiutll  he  received 
the  draft  with  the  sales  acconnt  Now  he 
did  receive  the  draft  and  the  sales  account 
The  amount  of  the  one  called  for  a  corre- 
sponding amount  in  the  otb».  He  knew 
that  Conseqnently,  In  order  to  give  tbei 
exact  amount  he  received  for  the  sheep,  be 
could  refer  to  or  look  at  the  sales  account  and 
my  what  it  was.  We  see  no  error  in  this. 
The  fact  that  some  one  othw  than  tbe  con- 
signee accounted  and  paid  for  the  sheep  was 
some  evidence  that  the  sheep  were  d^vered 
to  that  some  one;  and  its  admission  in 
evidence  could  be  nothing  more  than  harm- 
less error,  if  oror  at  all,  in  view  of  the  fact 
that  it  was  shown  by  competent  proof  ttiat 
the  sbeep  were  not  delivered  by  tbe  carrier 
to  the  consignee. 

Conrplalnt  is  made  of  plalnt^s  instrnc- 
tlons,  but  this  Is  based  on  the  theory  that 
the  petitloa  charged  only  negligent  delay 
which,  as  we  have  shown,  la  untenable.  Tbe 
Instractions  submitted  the  c&ee  on  the  Charge 
ot  misdelivery,  which  was  in  the  petition; 
and,  as  there  was  no  evidence  of  negligent 
dtiay,  the  d^ndant's  instructitHis  on  that 
issue  were  properly  refused.  Tlie  judgment 
should  be  affirmed.  McNelU  v.  Wabasb  B. 
Co..  231  S.  W.  649;  1  Hutcbinaon  on  Carriers 
(8d  Ed.)  H  177.  736. 

It  ia  ftcoordlns^  m  ordered. 

All  coBcnr. 

On  Motion  tm  Bdiearlnt. 

We  have  carefully  confddered  appellant's 
motion  (or  rehearing  wherein  the  opinion  is 
conceded  to  be  right  If  our  premise  la  corretJt 
that  tbe  petition  sufficiently  states  a  cause  of 
actioD  based  upon  misdelivery.  It  Is  no  doubt 
the  established  role  that,  although  a  petition 
may  allege  certain  wrongful  or  negligent  mat- 
ters which  will  aCTord  a  ba^s  for  a  cause  of 
action,  yet  If  the  petition  fails  to  charge  that 
such  matters  caused  tbe  damage  or  Injury 
sued  for,  they  cannot  be  relied  upon  In  that 
case  as  grounds  of  recovery.  But  appellant. 
In  Its  analysis  of  the  petition,  does  not  go  far 
enough  and  consider  all  of  said  petition,  when 
It  contends  that  misdelivery  was  not  alleged 
to  have  caused  plaintiffs'  damage.  Tbe  peti- 
tion, after  alleging  negligent  delay  and  the 
failure  to  water  tbe  lambs,  charged  that  ttia 
lambs  thereby  lost  In  weight  and  shrunk  more 
than  tbey  would  have  done,  and  that  this 
negligence  caused  a  loss  of  $106.75.  And  then, 
as  stated  In  the  opinion,  the  petition  further 
went  on  to  allege  the  loss  occasioned  by  the 
misdelivery,  stating  it  to  be  $187.47,  because 
the  price  of  lambs  was  less  where  tbey  were 
delivered  than  at  the  place  where  they  should 
have  been  delivered. 

Tbe  petition  then  alleged,  and  this  appel- 
lant fails  to  take  Into  consideration,  "That  by 
reason  of  all  said  facts,  the  plaintiffs  are  and 


have  been  damaged  in  tiiesmn  of  9294.22,"  for 
which  judgmrat  was  aafeed.  -So  that  the  peti- 
tion does  allege  Uiat  the  mlad^very  caused 
plaintiff^  damage.  It  allegea  an  agreement 
and  undertaking  to  transport  and  delivor  tbe 
lambs  at  National  Stockyarda  to  tne  Milton- 
Marshall  live  Stodc  Ccunmissiim  Cmnpany; 
that  tbey  were  not  delivered  there  or  to.that 
conidgnee,  but  wer^  delivered  elsewhere  and 
to  one  different  from  tbe  consignee,  where  the 
price  was  less  -and  whereby  a  loss  ot  $187.47 
was  sustained.  True^  tbe  petition,  in  tbe  same 
count  bIbo  alleges  negligent  d^y  wherc3>y 
a  loss  of  $106.75  was  sustained.  Bat  It  far- 
ther alleges  that  "by  reason  of  all  said  tacts'* 
plaintiffs  were  damaged  in  tbe  aggregate  ot 
both  said  amonnts.  Doubtless  two  causes 
of  action  were  stated  in  the  petition,  but  no 
demurrer  was  filed  thereto,  nor  any  other 
complaint  or  attack  made  thereoo  In  tbe  trial 
court,  and  brace  It  is  good  after  verdict 
There  was,  as  stated,  no  evidence  of  nesUgent 
delay,  and  there  was  evldeitoe  o<  a  dlifereaoe 
in  the  price  jtf  lambs  at  the  place  wha«  tbey 
were  dellverM  and  where,  and  to  wliom,  they 
w&ce  agreed  to  be  d^lvered;  and  the  Jury  did 
not  confuse  or  commingle  any  loss  for  dd^ 
with  loss  for  misdelivery,  but  returned  a  ver- 
dict tor  only  the  loss  occasioned  by  tlie  latter. 
The  motion  for  rehearing  should  be  ovec^ 
ruled,  and  it  ts  aocordlngly  m>  ordered. 
All  concur. 


Mccormick  v.  ford  mfg.  co. 

(No.  16863.) 

(St  Louis  Court  of  Appeals.   ICssoiiri.  Jaa. 
8,  1921.) 

1.  Appeal  an«  omr  «e»Mi<3)-.Atatraet  aMt 
show  flltap  «f  Mil  «f  «n»ptloss. 

Abstract  ot  record  should  show  fiting 
l>ni  of  •n:n>tlons,  and  it  ia  not  eiunitb  tiut 
bill  of  excfliitlona  ttseU  shows  a  filing. 

2.  AppeM  and  emr  ^270(2)— EmpHH  mo- 
osiwy  to  rollag  oa  Motkip  for  isw  Mai. 

Slrrors  at  the  trial  cannot  be  reriawed 
where  there  is  no  uception  takn  to  tbe  raling 
on  tHu  motion  for  a  new  triaL 

3.  Appear  and  error  «s9lOOI(l)— Fladtaf  aip- 
ported  by  evideaoo  sot  distairfeed. 

Finding  of  fact  based  on  substantial 
denee       not  be  ^turbed  on  appeal. 

Appeal  from  St  IaoIs  Oitcolt  Court ; 
ITranklin  Ferris,  Judge. 
"Not  to  be  officially  pabllsbed.** 

Actkm  by  J.  Butler  Bf  cOorml^  agatut  tbs 
S\)rd  Manufacturing  Company.  Jn^mait 
for  defradant,  and  plaintiff  annala,  Af- 

Qrmed. 

3.  Butler  McGormlck,  of  St  txrafi^  for 

pellant 

Atibott  FaunUeroy,  Cullen  &  Edwardi^  oC 
St.  Louis,  for  respondent 


^s>TV  otbw  eaiM  Mt  samt  tople  and  KHY-NUHBaR  to  all  Ker-NomberM  DicMti  sad  SaOnDM 
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AIXBN,  P.  J.  This  Is  an  action  bronght 
by  an  attorney  at  law  to  recover  attorney's 
fees  and  expenditures  allied  to  bave  been 
made  by  him  In  connection  with  the  filing  of 
two  mecbanlc's  liens,  in  defendant's  name, 
and  the  prosecution  of  snlts  to  enforce  the 
same.  The  action  was  apparently  filed  in  the 
circuit  court;  the  amount  demanded  being 
9148,  with  Interest 

The  defense,  as  disclosed  by  the  answer, 
is  that  the  defendant  did  not  employ  plaintllf, 
as  its  attorney,  to  file  said  medianic's  Hens 
and  to  prosecute  said  suits  to  enforce  the 
same,  but  that  plalntlfT  was  employed  by 
one  Kramer,  doing  business  as  the  Glasgow 
Roofing  Company,  who  was  Indebted  to  de- 
fendant for  roofing  material  fumisbed  to  it, 
and  that  at  the  request  of  said  Kramer  de- 
fendant permitted  plaintiff  to  file  said  liens 
and  prosecute  said  suits  in  defendant's  name, 
upon  the  express  agreement  between  plain- 
tiff, Kramer,  and  defendant  that  defradant 
would  not  be  oUIgated  to  pay  plaintiff  any- 
thing therefor,  but  that  whatever  charges 
plaintiff  might  make  would  be  paid  by 
Kramer. 

At  the  trial  plaintiff,  as  the  only  witness 
In  his  behalf,  testified  that  he  was  employed 
by  the  defendant  In  the  matters  aforesaid, 
and  testified  to  the  services  rendered  by  him 
and  to  the  payment  of  certain  minor  expenses 
Incurred  therein.  The  evidence  for  defend- 
ant consisted  of  Uie  testimony  of  the  presi- 
dent of  the  defendant  corporation  and  that  of 
defendant's  traffic  and  office  manager.  This 
tratimony  tended  to  support  the  defense  set 
up  by  defendant,  and  to  show  that  it  was 
agreed  that  defendant  would  not  be  In  any 
wise  liaMe  to  i^lntlff  for  attorney's  fees  or 
for  costs  and  expenditures  In  respect  to  the 
matters  aforesaid.  Hie  cause  was  submitted 
to  the  Jury  without  instructions,  resulting 
in  a  verdict  In  favor  of  the  defendant  From 
■  Judgment  entered  accordingly,  plaintiff 
prosecutes  this  appeal. 

[1, 2]  Not  only  does  the  so-called  abstract 
before  us  fall  to  show  the  filing  of  any  blU 
of  exceptloDS,  except  by  the  bill  itself,  but 
the  blU  of  exceptloiu  printed  In  the  abstract 
abowa  no  adverse  ruUngs  to  which  exceptions 
could  have  beai  taken  exciting  the  order 
ovarmllng  the  motion  for  new  trial,  as  to 
which  Bo  exoeptUm  ai^iears.  The  motton  for 
new  trial  contains  no  ground  or  assignment 
of  error  sodi  as  to  preaerve  anything  for  re- 
Tiew  In  this  court 

CS]  The  fact  is  that  the  record  presaits 
nothing  but  ft  disputed  question  of  foct, 
which  was  tried  below  and  decided  by  the 
trl^  of  tiie  fact  adveraely  to  plaintiff,  on 
substantial  evidence  warranting  sucfh  finding. 
Consequently  ttaere  is  no  ground  upon  whicfa 
■we  may  disturb  the  Judgment 

The  Judgment  Is  accordingly  affirmed. 

BBOKBK  and  DAUBS,  JJ.,  concur. 
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JAMES  T.  UNITED  RYS.  CO.  OF  ST.  LOUIS. 

(No.  16763.) 

(St  Lotds  Court  of  Appeals,  snssourt. 

Dec.  6,  1921.) 

1.  Street  rairroads  ^1  l7(28)^oatrlbatory 
■eollgeaoe  of  eoal  wagoi  driver  terolng 
across  tracks  held  for  Jury. 

A  driver  of  a  heavily  loaded  coal  wagon 
drawn  by  three  horses  one  of  which  was  hitch- 
ed to  the  end  of  the  wason  tongue  or  pole  held 
not  nes^gent  as  a  matter  of  law  in  turning  to 
cross  street  car  tracks  for  the  purpose  of  en- 
tering a  pxivftte  alley  or  driveway  where  a 
street  csjr  was  then  standing  or  Just  starting 
144  feet  or  more  distant . 

2.  Street  railroads  «=>l  17(7)— Negllgenoe  In 
violating  speed  ordlnanoe  held  for  Jury. 

Where  plaintiff  disclaimed  any  real  Imowl- 
edge  as  to  the  speed  of  the  street  car  which 
strotft  hia  wagon,  his  m^re  guess,  when  press- 
ed on  CEOse-examination,  that  it  was  ronniog 
10  miles  an  hour,  did  not  require  withdrawal  (tf 
the  assignment  of  negligence  predicated  on 
violation  of  an  ordinance  Lmiting  the  speed  of 
cars  to  10  miles  an  hour,  there  being  abundant 
testimony  from  other  witnesses  that  the  ordi- 
nance was  violated,  especially  where  plaintiff's 
testimony  related  to  the  speed  of  the  car  just 
before  it  stniek  the  wagon. 

3.  Street  railroads  ®=»l  17(34)— Nagllgeaee  in 
violating  speed  ordlnaaoe  at  proximate  eaase 
of  collision  h«td  for  Jery, 

Where  a  heavily  loaded  coal  wagon  turning 
to  cross  street  car  tracks  to  enter  a  private 
alley  or  driveway  had  completed  the  turning 
movement  and  was  on  the  tracks  when  struck 
by  a  street  car,  it  was  a  question  for  the  jury 
whether  the  street  car's  violation  of  a  speed 
ordinance,  resulting  in  the  car  reaching  the 
intersection  four  aeconds  sooner  than  It  would 
have  done  at  a  lawful  speed,  was  the  proximate 
cause  of  the  coIlisiOB,  especially  in  view  of 
testimtmy  that  the  wagon  was  moviog  three 
or  four  mfies  an  hour. 

4.  Appeal  and  error  ^3>I069— Instniotlon  that 
street  railroad  was  not  entitled  to  exolttalve 
eee  of  alreet,  thseth  ebetrMt,  Md  aot  prejii- 
diolal. 

In  an  action  for  injuries  sustained  when  a 
street  car  struck  a  coal  wa«on  tnmhv  serosa 
the  tracks  in  the  middle  of  the  block  to  enter 
a  private  alley,  an  instraction  that  the  street 
car  was  not  entitled  to  the  exclusive  use  of 
the  street,  though  subject  to  criticism  as  stat- 
ing a  proposition  of  law  as  to  wbidi  there  could 
be  no  dispute,  was  not  prejadiciaL 

5.  Damages  «=»I30(2)— Vardlet  of  $1,400  for 
sprained  ankle  and  other  lejarlae  held  not 
excessive. 

Where  a  driver  who  was  riding  one  of  his 
horses  when  his  wagon  was  struck  by  a  street 
car  was  thrown  between  the  horses  and  sus- 
tained a  sprained  ankle  and  contusions  on  the 
shoulder,  right  hip,  and  in  the  left  abdominal 
region,  lost  two  months  from  his  work,  and 
could  not  waUi  for  five  weeke,  and  at  the  time 
of  the  trial  was  still  Buffering  pain  and  did  not 


JAMES  ▼.  UNITED  RYS.  CO.  Or  ST.  LOUIS 

(23*  8.W.) 
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bare  a  good  muscular  motion,  a  venllet  of 
400  was  not  ercessive. 

Appeal  from  St  Louis  Circuit  Court ;  Rob- 
ert W.  Hall,  Judge. 
"Not  to  be  officially  pubUshed.*' 

Action  by  George  James  against  tbB  United 
Railway  Compaiiys  of  St  Louis.  From  a 
judgment  for  pUUktUf,  defendant  appeals. 
Affirmed. 

Chaa.  W.  Bates,  T.  E.  FranclB,  and  B.  0. 
Adldns,  all  of  St  Loula,  for  appellant. 

Artbnr  StaU  and  Earl  M.  Plrkc^,  both  of 
St  I^uls,  for  reepmident 

AIjLEN,  p.  J.  This  Is  an  action  for  per^ 
sonal  Injuries  alleged  to  bave  been  sustained 
by  plaintiff  in  the  city  of  St  Louis  on  Au- 
gust 27,  1917,  when  a  street  car  operated  by 
defendant  struck  a .  coal  wagon  of  whi<di 
plaintiff  was  the  driver.  The  trial  below,  be- 
fore the  court  and  a  jury,  resulted  In  a  ver- 
dict and  Judgment  for  plaintiff  in  the  snm  of 
$1,400,  and  the  case  Is  here  on  defendant's 
appeaL 

On  the  above-mentioned  date  plaintiff  was 
driving  a  coal  wagon  north  on  the  east  side 
of  Eighth  street— a  public  street  extending 
north  and  south  in  said  dty — north  of  Wash- 
ingtmi  avenue,  an  intersecting  street  extend- 
ing east  and  west,  with  ^e  purpose  of  driv- 
ing into  a  iwlvate  altey  or  driveway,  the 
entrance  to  which  was  on  the  west  aide  of 
Ei^th  street  between  Washington  avenue 
and  Lucas  avenue,  the  next  street  north  of 
Washlngtim  avaue,  and  about  04  feet  south 
of  the  SiHith  Une  of  Lucas  avenue.  Defend- 
ant maintained  a  single  street  railway  track 
OD  Eighth  street,  upon  vtddi  sonth-boand 
cars  were  operated.  On  the  east  side  of 
Eighth  street  there  an  entrance  to  an  al- 
ley extending  east  the  north  line  of  the  alley 
being,  It  Is  said,  115  feet  and  7  Inches  south 
of  the  south  line  of  Lucas  arenue.  The  wag- 
on oi  which  plaintiff  had  charge  was  heavi- 
ly loaded  with  coal  and  drawn  by  three 
horses,  two  of  which  were  hitched  to  the 
wagon  in  the  usual  way  and  were  about  2% 
feet  from  the  "running  gear,"  while  the  third, 
or  "lead,"  horse  was  hitched  to  the  end  of 
the  wagon  tongue  or  pole,  about  3  feet  from 
the  end  thereot  Plaintiff  rode  the  "left- 
hand  hors^*  of  the  two  "wheel  horses." 

According  to  plaintiff's  testimony  he  drove 
north  on  the  east  side  of  Eighth  street  until 
his  lead  horse  reached  a  point  about  oppo^te 
the  entrance  to  the  alley  on  the  east  side 
of  Eighth  street  at  whlcb  time  he  saw  de- 
fendant's street  car  standing  still  on  the 
north  side  of  Luos  aTenve,  whldi,  it  Is  said, 
la  50  feet  wide.  He  thrai  began  to  turn  hla 
lead  horse  to  the  l^t  or  west,  In  order  to 
drive  acxoaa  the  track  and  Into  the  driveway 
on  the  west  side  of  the  street  He  saya  that 
be  hcAd  out  his  hand  as  A  rignal  to  the  driver 


of  an  ant(HnoblIe  Boutb  of  him,  and  "looked 
■back"  to  observe  the  motions  of  the  aatomo- 
blle;  that  when  tiie  lead  horse  had  swung 
about  and  had  crossed  Uie  tra<A  plaintiff 
again  locked  north  toward  the  cm-;  tbat  tb» 
car  was  then  "Jnst  starting  off,"  was  "jnat 
leaving  the  comer"  at  the  north  side  of  Lo- 
ess avenue;  and  that  when  he  looked  and 
saw  the  car  again  it  was  within  about  fimr 
feet  of  the  wagon,  at  wUch  time  tbe  two 
*'wheel  horses"  had  "stepped  over  tbe  track." 
The  car  strati  the  right  fnmt  wheel  of  tbe 
wagon,  breaking  the  front  wheel  and  front 
axle,  (wd  otherwise  damaged  tbe  wagcm. 
Referring  to  the  aOUston,  plaintiff  said : 

"It  knocked  both  horses  down,  me  between 
them;  I  fell  between  the  horses;  with  the  jar 
falling  on  the  street,  and  coal  falling  on  bm^ 
too,  and  horses  maahlng  me  up  there,  that  is 
how  I  come  to  be  hurt" 

Ab  to  tbe  speed  of  the  car,  plaintiff  on 
cross-examination  Insisted  that  he  did  not 
know  how  fast  It  was  traveling,  but  finally 
said  that  he  guessed  that  It  was  going  about 
10  miles  an  hour  when  he  saw  it  jnst  before 
It  struck  tbe  wagon.  A  witness  for  plain dff, 
one  Fnnke,  whose  testimony  dosely  corrob- 
orates that  of  plaintiff  as  to  what  oc- 
curred, said  that  the  street  car  had  not  qalte 
readied  Lucas  avenne  wh«i  plaindfl  be^ 
to  torn,  and  that  the  car  "was  moving  tram 
14  to  18  miles  per  honr  whoi  it  was  crosBing 
Lucas  avenue."  Another  witness  for  plain- 
tiff, one  Ruedllngar,  whose  testlmcmy  like- 
wise corr(^rates  that  of  plaintiff,  said  tbat 
In  his  Judgment  the  speed  of  the  car  was 
about  18  or  20  miles  an  honr  as  It  crossed 
Lucas  avenue. 

The  evidence  for  plaintiff  Is  that  tbe  rails 
were  dry,  though  defendant's  motorman  tes- 
tified that  they  were  "gummy"  and  slick; 
and  the  testimony  of  an  expert  fbr  piainwir 
la  to  the  effect  that  the  car,  if  going  10  miles 
per  hour,  coold  have  been  stopped  in  abont 
30  feet,  and  that,  if  running  20  miles  per 
hour,  it  could  have  beai  stopped  In  about 
6S  feet 

For  def^dant  thsre  is  evidence  that  plain- 
tiff turned  his  horses  and  wagon  upon  and 
across  the  track  so  closely  in  front  of  the  ap- 
proaching car  as  to  render  it  impossible  for 
the  motorman  to  stop  the  same.  For  our 
purpose  It  is  onneoeSsary  to  set  out  this  evi- 
dence in  detalL 

The  petition  counts  on:  (1)  The  allied 
violation  of  a  dty  ordinance  limiting  the 
speed  of  street  cars,  In  the  portion  of  the 
dty  where  the  collision  occurred,  to  10  miles 
pear  hour ;  tbe  alleged  violation  of  tbe 
vigilant  watdi  ordinance  of  the  dty  of  St 
Louis;  (3>  the  allied  violation  of  a  **right 
of  way  ordinance"  of  said  dty;  (4)  the  al- 
leged failure  to  warn  plaintiff  by  sounding  a 
gong  or  oUierwlse;  (5)  the  hambnl  tartan  or 
last  diance  doctrlnei. 
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Tba  answer  ia  a  gomal  Healal  coupled 
wlOt  a  xAea  ot  contribntory  ne^gmoo. 

Tl»  tb.Mi  and  tomtb  spedficatlona  of  n«e- 
Ugence  In.  tbe  petition  snpra  were  withdrawn 
from  the  Jury  Instructions  glTen  at  de- 
fmdaid'a  request,  and  the  case  went  to  >  the 
Jury  upon  instructioM.  given  at  plaintUt's 
request;  which  predicated  a  recoTery  alone 
upon  the  humanitarian  or  last  chance  doc- 
trine. 

fnieie  is  no  contention  that  ttte  pl^tiff 

did  not  make  out  a  case  for  the  Jury.  Ap- 
pellant's assigmnentfl  of  error  in  this  court 
pertain  to  the  giving  and  refusing  of  instruc- 
tlima,  and  tbe  alleged  excesalveness  of  the 
verdict 

[1]  I.  first  assignmmt  ia  that  tbe  trial 
court  erred  In  refusing  to  give  instruction  O 
offered  by  defendant,  which  Is  ag  foUows: 

"The  court  Instructs  tbe  jury  Uiat  nnder 
the  law  and  the  evidence  plaintiff  was  at  the 
time  and  place  in  qaesUon  guUty  of  negligence 
or  carelessness  which  directly  contributed  to 
cause  his  lujurles,  if  any,  and  you  are  there- 
fore iustracted  that  plaintiff  is  not  entitled  to 
recover,  and  your  verdict  must  be  for  Qie  de- 
fendant, unless  yon  further  find  that  tbe  d«- 
fendant  eoold  thereafter,  with  ordinary  care, 
have  stopped  the  ear  in  time  to  have  averted 
or  avoided  tbe  collision." 

It  Is  urged  that  defendant  was  entitled  to 
have  this  instruction  given  for  tbe  reason 
that  the  evidence  conclusively  shows  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. To  this  we  cannot  assent  If  the  evi- 
dence for  plaintliT  be  true,  plaintiff  began  to 
turn  across  defendant's  track  wh&a  tbe  car 
was  standing  north  of  Lucas  arenn^  and 
distant  from  him  144  feet  or  more;  and 
when  plaintiff  looked  a  second  time  the  car 
was  leaving  the  north  side  of  Lucas  avenue, 
at  whidi  time  plaintiff's  horses  were  crossing 
tbe  trade,  In  plain  view  of  the  motorman  of 
the  car,  the  "lead  borse,**  according  to  plain- 
tiff, having  stepped  acrosa  the  track.  Under 
such  drcumatancea  i^lstlfl  cannot  be  Md 
to  have  been  nesUSBut,  as  a  matter  oi  law, 
In  contlnnlng  to  cross  the  tnudL  Oertainly 
It  cannot  be  said  ttiat  ^Intiff  was  boirad  to 
antlc^te  that  ttie  motorman — regardless  of 
the  fact  that  tbe  horses  were  upon  tbe  track 
In  plain  view — would  cause  tbe  car  to  pro- 
ceed forward  at  Increased  speed  imtil  it  was 
too  late  to  stop  and  avoid  the  collision.  And, 
Indeed,  in  view  of  the  fact  that  plaintiff  was 
driving  a  heavily  loaded  wagon,  it  does  not 
appear,  we  think,  other  than  by  conjecture, 
tiiat  after  plaintiff  looked  the  second  time  it 
would  have  availed  him  anything  to  again 
look  toward  the  car. 

We  appreciate  the  fact  that  defendant's 
evidKice  tends  to  show  a  state  of  facta 
quite  different  from  that  detailed  by  plain- 
tUTs  evidence.  But  in  view  of  the  evidence 
for  plaintiff,  we  deem  it  clear  that  defend- 
ant was  not  entitled  to  this  instrQcti<Hi  de- 


daring  plaintiff  guilty  of  negligence  as  a 
matter  of  law. 

II.  Complaint  is  made  of  the  refusal 
of  defendant's  Instruction  D,  by  which  ic 
was  sought  to  withdraw  from  the  jury  tbe 
assignment  of  negligence  in  the  petition  pred- 
icated upon  a  violattrai  of  tbe  ordinance  llm- 
Iting  tbe  speed  of  cars  to  10  miles  per  hour 
at  the  place  of  the  accident. 

[2]  It  Is  said  that  defendant  was  oititled 
to  this  instmctiim  fo^  the  reason  that  plala- 
tifTs  testimony  shows  that  tbe  speed  of  the 
car  waa  not  more  than  10  mites  per  boor. 
But  from  onr  statement  of  tbe  facts  above 
it  will  be  readily  seen  that  plaintiff  dis- 
claimed any  real  knowledge  as  to  tbe  speed 
of  tbe  car,  and,  wtatti  pressed  <m  cross-ex- 
amination, merely  guessed  at  It.  Further- 
more, this  testimony  related  to  the  speed  of 
the  car  when  plaintiff  observed  It  to  be  with- 
in about  4  feet  of  the  wagon.  Plaintiff  tes- 
tified that  be  did  not  see  the  car  after  it  left 
8  point  about  the  north  side  of  I/ucas  avenue 
untU  It  was  within  about  4  feet  of  the  wag- 
on. And  there  is  abundant  testiuiony  from 
other  witnesses  tending  to  show  that  the  10- 
mile  ordinance  was  vttdated. 

[3]  But  appellant  says  that  the  violation 
of  this  ordinance  could  not  have  been  the 
proximate  cause  of  tbe  injury.  We  think 
that  the  testimony  does  not  sustain  this 
view.  It  appears  that  from  tbe  point  where 
It  Is  said  that  the  car  stopped  north  of  Lu- 
cas avenue  to  the  point  of  collision  was  ap- 
proximately 145  feet.  One  witness  said  that 
"crossing  Lucas  avenue  the  car  had  a  speed 
of  18  or  20  miles  per  hour,  and  continued  at 
this  speed  until  "about  where  this  wagon  was 
hit"  This  would  warrant  a  finding  that 
tbe  car  was  proceeding  at  a  speed  as  high 
as  20  miles  per  hour  from  about  the  center 
of  Lucas  avenue  to  about  the  point  of  colU- 
alcm.  And  at  that  rate  a  car  would  traverse 
said  distance  in  about  four  seconds  less  time 
than  it  would  if  proceeding  at  10  miles  per 
hour.  And,  while  the  wagon  was  heavy  and 
moved  slowly,  yet.  In  view  of  tbe  fact  that  the 
turning  movement  had  been  executed  and  the 
wagon  Its^f  was  on  the  track  when  the  ei>l- 
llsion  occurred,  we  think  that  It  would  not 
be  an  unwarranted  Inference,  which  the 
triers  of  tbe  fact  mlght^draw,  that  an  addi- 
tional interval  of  time  as  short  as  four  sec- 
onds would  have  allowed  the  wagon  to  oros^ 
In  safety.  Indeed,  there  is  testimony  by  a 
witness  for  defendant  that  Just  prior  to  the 
collision  the  wagon,  aft«r  it  became  headed 
to  the  west,  was  proceeding  at  about  3  or  4 
miles  per  hour ;  and  at  8  miles  per  hour  ic 
would  have  traveled  between  17  and  iH  feet 
In  four  seconds. 

Tbe  further  argument  that  this  Instruction 
should  have  been  given  ft>r  the  r«ison  that 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  bai'rlng  a  recovery 
as  for  a  violation  of  this  ordinance  Is  dis- 
posed of  by  what  we  have  said  above. 

III.  Likewise  the  contention  that  It  was 
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error  to  refoM  defendant's  Instnictlon  A' 
withdrawing  the  assignment  of  negligence 
predicated  upon  the  alleged  violation  of  the 
Tigllant  watch  ordinance,  on  the  groand  that 
plaintiff  was  guilty  of  contrlbntory  negll- 
geoce  as  a  matter  of  law — this  being,  It  is 
said,  a  defense  to  that  assignment  of  negli- 
gence nitder  the  ruling  In  Gnbernick  v.  Unit* 
ed  Railways  Co.  (Sup.)  217  S.  W.  33— Is  dis- 
posed of  by  OUT  ruling  above  touching  the 
matter  of  plaintiff's  alleged  negligence. 

[4]  IT.  CTOmplalnt  Is  made  of  instruction 
No.  2,  given  at  plaintiff's  request,  which  is 
as  follows:  i 

"The  court  Instructs  the  jury  that  on  the 
27th  day  of  Aagust,  1917,  the  defendant  was 
not  entitled  to  the  ez(<laBire  use  of  Eighth 
street  between  Lucas  avenue  and  Washington 
avenue  in  the  dty  of  St.  Louis,  Mo.,  and  it  was 
the  doty  of  the  defendant  in  Qsing  said  Eighth 
street  between  said  Lucas  avenue  and  Washing- 
ton avenue  to  operate  ita  car  thereon  with  the 
same  care  and  vigilance  which  would  be  exer- 
cised by  a  person  of  ordinary  care,  and  that  in 
the  exercise  (tf  such  care  It  was  the  duty  of 
the  motorman  operating  the  car  in  question  to 
be  on  the  watch  tor  vehicles  on  the  track  of 
defendant  or  approaching  said  track." 

The  fault  found  with  this  Instruction  Is 
that  it  tells  the  jury  that  "defendant  was 
not  entitled  to  the  exclusive  use  of  Eighth 
street."  It  Is  said  that  defendant  made  no 
claim  to  the  exclusive  use  of  the  street,  which 
was  conceded  to  be  a  public  street,  and  that 
the  instruction  states  an  abstract  proposition 
of  law  not  involved  in  the  case  and  one  cal- 
culated to  prejudice  the  Jury  against  defend- 
ant 

While  the  Instruction  may  he  subject  to 
criticism  in  needlessly  stating  a  proposition 
of  law  as  to  which  there  could  be  no  dis- 
pute, we  do  not  think  that,  on  this  account, 
the  giving  of  the  instruction  should  be  held 
to  be  reversible  error.  See  Martin  v.  United 
Railways  Co.,  186  Mo.  App.  576,  lo&  dt  583, 
172  S.  W.  AWi,  where  an  instruction  in  ttils 
precise  form  was  consld^ed  and  the  giving 
thereof  held  not  to  be  prejudldal  error. 

[B]  y.  Lastly,  It  is  said  that  '^e  court 
erred  in  refusing  to  grant  defendant  a  new 
trial  on  the  ground  ttiat  the  verdict  Is  ezces- 
siva" 

Plaintiff  received  no  broken  bones  or  cuta 
The  physician  who  treated  plaintiff  from  Au- 
gust 28,  1917,  to  October,  1917.  testified  aa 
follows: 

"When  I  first  saw  him  he  had  contusions 
over  the  right  shoulder,  right  hip,  and  in  the 
left  abdominal  region,  and  a  sprained  ankle. 
Plaintiff  responded  slowly  to  treatment,  and 
when  he  left  me  he  had  not  entir^  recovered. 
He  still  complained  of  pain  in  the  back  and 
some  pain  in  the  aukle  and  In  the  shoulder. 
Now,  this  last  time  I  examined  him  several  days 
ago,  objectively,  I  did  not  find  very  much  the 
matter  with  him  more  than  bis  areas  senilis, 


(Mo. 

and  he  haa  not  as  good  motion  In  his  back  and 
hip  as  a  man  of  his  muscular  development 
would  indicate.  This  areas  senilis  Indicates  a 
degenerating  influence  of  some  kind.  The  first 
time  I  saw  it  waa  a  few  days  ago  when  I  exam- 
ined him.  My  last  examination  revealed  that 
he  does  not  get  about  or  able  to  change  his 
position  as  he  should." 

Another  physldan,  who  had  examined 
plaintiff  and  who  was  a  witness  In  his  behalf, 
testifled  that  the  condition  of  lowered  vitali- 
ty which  he  found  present  in  plaintiff  "could 
come  from  such  an  accident  as  be  Is  Alleged 
to  have  had  in  this  case." 

Plaintiff  lost  two  months  from  bis  work. 
He  testified  that  his  Injuries  were  Tery  pain- 
ful for  a  period  o£  abont  ttn  weeks.  He 
said: 

"Five  weeks  I  couldn't  put  my  foot  on  the 
floor;  I  couldn't  walk  no  ways  around  the 
house." 

And  he  said  that  he  still  suffered  pain  at 
the  time  of  the  trial. 

The  trial  court  refused  to  Interfere  with 
the  verdict  on  the  ground  that  it  Is  exces- 
sive, though  this  matter  ctmstitated  two  <^ 
the  assigumeots  In  deftodant*a  motion  for  a 
new  trial.  And  nndw  all  of  the  drcomslane- 
es  we  think  that  we,  as  an  anpdiate  court, 
would  not  be  warranted  In  disturbing  the 
Judgment  on  this  ground. 

It  follows  that  the  Judgment  should  be  af- 
firmed; and  it  Is  so  ordered. 

BBGEBB  and  DAUE3,  33^  ooncur. 


GENQLEBACH  V.  PAYNE,  Director  Geaenl 
of  Railroads.    (No.  14207.) 

(Kansas  City  Court  of  Appeals.  MissoorL 
Jan.  0,  1922.) 

1.  Appeal  and  error  «»927 (5)— Evidence  mi- 
sl4erad  favorably  to  plaintiff  on  defendaitt 
oontontloB  that  donarror  thereto  shosld  have 
bees  SBstslsed. 

On  defendant's  contention  on  appeal  tiiat 

l;he  demurrer  to  the  evidence  should  have  been 
sustained,  because  of  plaintiff's  contributory 
negligeoce,  the  facts  set  forth  in  the  record, 
viewed  most  favorably  to  plaintiff,  must  cod- 
dusirely  show  such  contributory  negligence. 

2.  Railroads  <^350(I3)— Contributory  neflll- 
gence  of  automobile  driver  held  for  Jury. 

In  an  action  for  injuries  to  the  driver  of 
an  automobile,  struck  by  a  train  at  a  cross- 
ing, evidence  held  to  show  that  a  demurrer  to 
the  evidence  as  conclusively  establishing  cod- 
tributory  negligence  waa  properly  overruled. 

3.  Railroads  «=>324(l)— Care  required  of  ai- 
tomobile  driver  stated. 

An  automobile  driver,  crossing  a  railroad, 
is ,  not  required  to  exercise  the  very  highest 
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degree  of  care,  but  only  tliftt  degree  reasonablj 
to  be  expected  of,  and  ordlnarl^  exercised  tqr, 
careful  peiaraa  under  the  dieiunttancea. 

4.  Raflroaii  «=»345(3)— OrdlnaBce  adiiilsslUe 
ander  allegation  of  oomnoa-law  laqiiaence. 

Where  a  petition  for  injnriee  at  a  railroad 
crossing  stated  a  canae  of  action  based  on 
common-la'W  negllgeace,  a  city  ordinance  lim- 
iting speed  of  trains  to  10  miles  per  hoar  was 
admissible,  as  evidentiary  matter  therennder. 

fi.  MudIcIimI  corporations  ^9l22<l)— Ordl- 
naace  limiting  train  speed  held  euflldantiy 
pleaded. 

An  aUegatioD  that  an  engine  was  run  at  a 
U^,  dangeroQS,  and  negligent  rate  of  speed, 
an  unlawfnl  rate,  there  being  in  full  force  and 
ettect  an  ordinance  regalattsg  speed,  under  the 
terms  of  which  it  was  nnlawful  to  ran  it  at  a 
greater  speed  than  16  miles  per  hoar,  aaffl- 
ciently  pleaded  the  ordinance. 

6.  RaHroads  «=>3I6(4)— Speed  held  negligent. 

Regardless  of  any  ordinance,  the  act  of 
ronning  n  train  SO  to  SS  miles  per  hoar  over  a 
crossing  oa  a  madi-traTeled  street  In  the  heart 
of  a  town  was  a  violttfon  of  common-law  doty. 

7.  Railroads  «ss>347(IQ)— Testimony  of  «ngl- 
neer  as  to  distance  la  whiofi  train  could  be 
•topped  admissible. 

In  an  action  for  injaries  at  a  street  cross- 
ing, the  engineer  having  testified  at  about  what 
rate  he  was  running,  and  having  stated  at  what 
place  he  first  applied  the  brakes.  It  wan  not 
error  to  permit  plalntUf  to  ank  him,  on  erons- 
examlnation,  in  what  distance  the  train  coidd 
be  stopped,  as  heaving  on  the  (inestion  of  speed, 
thoai^  tbA  teatimony  also  tended  to  prove 
Tiolation  of  the  humanitarian  rale,  not  pleaded. 

Appeal  from  Clrenlt  Ooart,  livlngston 
Gomitr;  Arcb  B.  Dnla,  Judge. 
*Vot  to  be  cOtdaUy  pnUlahed.'* 

Action  by  Druacilla  C.  Genglebach  against 
John  Barton  Payne,  Director  General  of 
Bailroads.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Afflrmed. 

Oyntt  Crane  and  Geo.  J.  Itoraerean,  both 
«f  Kansas  Glly,  S.  J.  Jones,  of  C^rroUton, 
and  J<An  H.  Lathrop,  of  Kanaaa  Glt7.  tor 
appellant. 

Proas  T.  Croaa,  of  Lathrop,  R.  H.  Ifnaser, 
of  Flattnbu^,  and  Davis  St  Aahbj,  of  OUIU- 
oothe,  for  respondfint. 

TRIMBLE,  P.  J.  Plaintiff,  In  driving  her 
father's  automobile  sonth  on  Main  street  in 
the  city  of  Plattsburg,  was  about  to  pass 
over  the  crossing  of  the  Atchison,  Topeka  & 
Santa  F6  Railway,  when  she  was  struck 
and  injured  by  a  west-bound  passenger  train, 
about  10  o'clock  In  the  morning  of  September 
18,  1918.  She  brought  this  suit,  and  recov- 
ered a  judgment  for  $1,800  damages,  from 
which  defendant  has  appealed. 

[1]  It  Is  urgently  contended  that  fhe  de- 


mnrm-  to  the  evldenoe  should  have  been  sus- 
tained because  of  plaintiff's  contiibtttory 
negligence.  Of  conraft,  In  view  of  tlie  ver- 
dict in  plalntlff'n  favw.  the  taots  dlaeloaed 
by  the  record,  when  viewed  In  their  moet  fa- 
vorable aspect  to  plalntlfl;  nrast  oondoslTely 
and  beycmd-queetlon  ahow  BWdi  contrflmtMy 
negl^ence  cAse  the  contention  eumot  be  sns- 
talned.  A  carefol  oumlnatlon  of  the  reo- 
ord  and  a  eomewhat  detailed  ntatonent  of 
the  facts  are  therefore  vendned  neeesaarr. 

The  GroBsbv  la  in  the  heart  of  Plattabnrg, 
being  located  a  very  short  distance,  perhaps 
half  a  Uoek,  north  sad  sllgbtly  west  of  tlu 
coarthouse,  -wblcb  fronts  <m  Main  street,  a 
«ii>cb- traveled  tborougbfsjre.  Tbe  rallwaj 
enters  the  town  inm  a  someirtiat  sontbeaat' 
erly  direction,  but  dkortty  bt^on  reselling 
the  eroestng  on  Main  street  tbe  track  makes 
a  decided  carve,  so  thst  from  tlte  curve  west 
to  and  past  the  crossing  the  nllmy  nins 
practically  west  Main  street,  ns  Qie  cross- 
ing Is  approached  from  the  north,  as  plaln- 
tlfl was  doing.  Is  considerably  npgrade. 
though  the  narrow  space  oociipled  by  the 
railway  trad:  Is  practically  lerd,  and  then 
south  of  the  track  tbe  npgcade  begins  again. 
At  abont  the  end  of  the  cnrve,  or  shortly  be- 
fore the  west  end  tliereof  Is  completed,  tbe 
track  onerges  from  a  eat,  with  high  banks, 
held  by  stone  walls  on  tither  side.  On  the 
sonth  side  of,  and  very  doae  to,  Hie  tn.dk, 
the  bank  and  stone  wall  contlnne  on  west  up 
to  the  crosring;  Out  Is,  np'  to  the  east  side 
of  Blain  street.  North  of  OA  tratik,  from  tlie 
west  end  <ii  tbe  cut  and  carve  on  west  to 
Oie  crossing,  there  Is  no  continuation  of  the 
bank  or  stone  wall,  but  houses  stand  along 
there  close  to  the  right  of  way,  the  west  one 
of  which  is  located  within  a  very  short  dis- 
tance of  the  east  line  of  Main  street. 

On  the  right  of  way  north  of  the  trade 
and  east  of  the  crossing  are  two  good-sized 
trees  and  two  electric  light  or  telegraph 
posts.  The  trees  and  posts,  however,  are 
80  located  as  to  permit  a  view  of  the  track 
down  to  the  curve  and  mouth  of  the  cot, 
when  one  Is  at  a  certain  point  a  very  short 
distance  north  of  the  track.  At  this  particu- 
lar point  one  can  easily  see  between  tree  and 
post  down  to  tbe  cut.  While  the  trees  and 
posts  may  not  form  much  of  an  obstacle  to 
the  view  of  the  track  after  tbe  traveler  bas 
approached  close  to  the  track,  it  Is  manifest 
that  the  trunks  of  the  two  large  trees  do  as- 
sist somewhat  in  obscuring  a  view  of  the 
track  at  the  moment  of  first  passing  the 
house  standing  on  the  east  side  of  the  street 
The  right  of  way  along  here  was  exceeding- ' 
iy  narrow,  being  not  over  GO  feet  In  width. 
But  whatever  part  the  trees  may  play  in 
preventing  an  immediate  and  first  view  of 
the  track  down  to  the  curve,  the  moment  the 
house  is  passed,  they  do  not  afford  any  par^ 
ticular  obstrnctlCHi  to  a  view  of  tbe  track 
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that  far  eaat,  after  getting  to  tbe  above- 1 
meatloned  point  close  to  tbe  track.  \ 

Close  to  tbe  cross  Uyj  on  the  eaBt  side  of 
the  street  and  north  of  the  track,  tbe  de- 
foidant  bad  an  electric  gong,  which  was  In- 
tended to  begin  ringing  whenever  a  train 
reached  a  point  a  considerable  distance 
down  tb«  track.  This  gong  had  been  main- 
tained there  for  several  years,  and  plain- 
tiff was  acquainted  therewith,  having  occa- 
sion to  cross  there  a  number  of  times  a  day 
on  ber  way  to  and  from  her  father's  farm, 
and  she  nmer  knew  of  It  failing  to  ring. 
On  tbe  day  of  the  Injury,  however,  this  gong 
was  out  of  order  and  would  not  ring  on  the 
approach  of  a  train ;  but,  as  stated,  plaintiff 
was  not  aware  of  this,  and  there  was  no  no- 
tice posted  that  the  gong  was  out  of  order. 
The  defendant  had  notice  that  the  gcmg  was 
not  working,  for  a  day  or  so  before  a  man 
living  In  that  vicinity  had  observed  it  was 
not  In  working  order  and  had  telephoned 
the  station  Agent  of  this  fact  Some  section 
men  were  also  working  there  a  short  time  be- 
fore,  when  a  traveler  approat^ed  at  a  time 
when  a  train  was  coming,  but  tbe  gong  did 
not  ring,  and  consequently  tbe  men  signaled 
tbe  traveler  and  warned  him  of  the  approach 
ct  the  train. 

Plaintiff  knew  the  train  was  due  at  9:36 
at  the  depot,  some  considerable  distance  west ! 
at  the  crossing.  It  was  about  10  o'clock  as 
she  approached  tbe  crossing.  Her  automo- 
bile was  a  new'one,  In  good  working  order, 
and  running  without  noise.  As  she  ap- 
proadied  the  crossing,  going  upgrade,  she 
was  proceeding  at  a  very  low  rate  of  speed, 
having  slowed  down  to  6  or  6  miles  per  bour. 
It  is  manifest  from  her  testimony  that  she 
was  going  very  Slow;  that  the  rate  of  speed 
she  gave  waa  merely  her  estimate,  as  vras 
also  ber  statement  of  tbe  distance  she  was 
from  the  tratdc,  when  she  said  she  could  see 
down  it  for  a  distance  of  2ES0  to  280  feet; 
tbat  after  sbe  had  listened  for  a  train,  and 
had  looked  ftv  <me,  and  was  proceeding  to 
go  on  OTCT  the  trade,  abe  was  asked  at  what 
rate  she  wait,  and  said,  "W&l  I.  wouldn't 
hardly  know ;  along  about  S  miles  per  hour ; 
I  think  about  that."  And  In  Q)eaklng  of 
tiie  E^eed  at  which  she  covered  the  last  10 
feet  she  said,  "I  wasn't  going  any  faster.  If 
as  flut" 

malntlff's  testimony  is  to  the  effect  that 
she  could  not  get  a  view  cf  tbe  track  for  any 
appreciable  distance  east  of  the  crossing  un- 
til she  got  to  a  point  which  she  estimated  to 
be  about  16  feet  fnmi  the  trade,  at  which 
point  she  could  see  down  the  track  a  dis- 
tance et  firom  200  to  280  feet;  tbat  theee 
were  no  noises  to  Interfere  with  her  hear- 
ing, which  was  good;  that  On  listened  for 
the  ringing  of  the  gong  before  and  until  she 
got  to  where  sbe  could  see  the  track,  for  it 
would  begin  to  ring  when  the  train  was  a 
considerable  distance  away,  and  could  be 


I  heard  for  quite  a  long  distance.  As  the 
\  gong  did  not  ring,  sbe  went  on  until  she  got 
to  the  point  close  to  the  track,  where  sbe 
could  see  east  for  the  distance  above  men- 
tioned. Here  she  did  not  d^>end  wholly  oo 
the  gong,  but  looked  east  down  tbe  tracl; 
for  the  aforesaid  distance,  and  saw  no  train. 
Sbe  was  aware  tbat  the  ordinance  speed  of 
trains  In  tbe  town  waa  10  miles  per  hour. 
There  had  beai  some  work  or  digging  of  dirt 
at  the  crossing,  which,  however,  does  not 
seem  to  have  materially  affected  travel 
thereover ;  but  plaintiff  was  required  to  give 
some  attention  to  tbe  guidance  of  her  au- 
tomobile In  passdng  over  the  crossing.  Hav- 
ing looked  east  and  se^g  no  train,  sbe  un- 
dertook to  go  on  over  the  crossing;  but  when 
tbe  ftont  wheel  of  her  machine  was  about  at 
the  first  rail,  or  near  thereto,  sbe  saw .  a 
train  approadiing  from  the  east  and  coming 
"mighty  fast"  She  could  not  go  on  across, 
nor  could  sbe  back  out  of  tbe  way ;  so  in  her 
extremity  sbe  attempted  to  turn  her  madilne 
to  tbe  west  and  keep  out  of  the  danger  zone. 
Sbe  did  succeed  in  partly  turning  her  ma- 
chine, but  tbe  engine  caught  it  and  ovw- 
tumed  it  in  the  dltdi.  She  says  no  wl^tle 
was  blown,  nor  rung,  and  so  do  several 
other  witnesses. 

There  was  evidence  of  several  dlsinterest- 
!  ed  witnesses  who  say  the  train  was  running 
from  36  to  45  miles  an  hour.  Sheriff  David, 
in  his  office  at  the  courthouse,  saw  tbe  train 
from  his  window  as  it  passed  north  of  tbe 
courthouse,  and  says  it  was  going  anywhere 
from  SO  to  45  miles  per  hour.  Ottier  wit* 
nesses,  wbo  happened  to  be  In  the  Ttdnity, 
say  It  was  gtdng  85  to  40  miles  per  lionr, 
"just  aa  &at  as  it  ran  anywhwe  (m  the 
road."  The  train  was  from  15  to  2S  min- 
utes late.  There  was  amifle  testUnony  that 
no  bdl  was  rung,  nm  whistle  blown,  thon^ 
there  was  also  testimony  that  this  was  done 
The  engineer  of  the  train  said  be  was  gtOi^ 
only  10  miles  per  hour.  He  says  that  when 
he  was  about  200  feet  from  Uie  crosBlng  be 
saw  plnlntUPs  automobile,  bat  tbat  he  coold 
not  ttXl  ttom  "ttiat  earn,  in  tbat  diatance 
tbere,"  how  far  the  antnmoblle  was  Ciom  tbs 
track,  but  that  in  bte  beet  judgment  it  was 
25  ftet;  ttiat  he  "couldnt  judge  wlietber 
she  was  standing  stfll  or  moving  slow,"  and 
that,  as  be  bad  already  blown  his  whistle  tar 
tbe  crossing,  be  did  not  blow  It  a^In.  as  be 
supposed  the  automobile  was  gcAng  to  stop. 

After  jAaintlfl  had  suffldently  recovered 
from  tbe  accident  to  enable  her  to  do  so. 
she  went  to  the  crossing  and  pointed  out  to 
tw^o  men  the  spot  nortb  of  the  track  when 
she  first  saw  down  the  track,  and  where 
she  looked  to  see  a  train  coming,  ^is  was 
In  the  ndf^borhood  ot  14  feet  from  fb^ 
track.  These  men  then  watched  for  a  train 
coming  out  of  tbe  cut  on  the  carve,  marking 
the  apot  where  they  could  first  see  the  oi- 
glne  when  it  came  into  view,  and  then  with 
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ft  tape  line  measured  the  dlst&uce,  and  one 
of  them  said  it  was  256  feet,  and  the  othei 
said  It  was  between  250  and  260  feet;  he 
did  not  recall  the  exact  fl^ures,  aa  the  other 
man  read  the  figures  on  the  tape.  Accord- 
■Ing  to  defendant's  civil  engineer,  an  object 
conld  be  seen  S41  feet  down  the  tracA.  Wo 
cannot  agree  with  defendant's  obserratlon 
that  the  evidence  of  its  dvll  engine  er  "can- 
not be  disputed."  Whatever  ma^  be  the 
weight  of  evidence  as  to  a  mattiematlcally 
measured  distance,  as  compared  to  evidence 
of  a  merdy  estimated  distance,  here  are  two 
measured  distances,  and  as  to  which  of  these 
Is  correct  was  for  the  Jury  to  say. 

(2, 3]  TTnder  the  foregoing  circumstances, 
we  think  we  are  wholly  without  warrant  to 
say  that  this  young  lady  should  be  held  to 
be  conclustvely  guilty  of  contribntory  neg- 
llgencew  She  was  not  required  to  exercise 
the  very  taigtaest  degree  of  care,  but  only 
that  degree  of  care  reasonably  to  be  expect- 
ed of,  and  oEdfnaiily  exerdaed  by,  careful, 
prudent  petsora  in  ber  situation  and  under 
tiie  surrounding  drcumstances.  By  a  matb- 
ematlcal  calealathm,  Bssiuaing  as  a  basis 
Ibereof  that  plaintiff  was  at  ttie  predse  ex- 
act distance  from  the  track  at  the  precise 
moment  the  train  came  out  of  the  cut  and 
around  the  curve,  and  tbat  she  was  traveling 
at  an  exactly  known  rate  of  qveed,  defend- 
ant contrads  that  It  Is  matbematlcally  don- 
(matrated  ttiat  slw  negllgeutly  tailed  to  look 
when  sbe  committed  herself  to  the  crossing, 
or  that,  having  locked,  abe  negUgentiy  failed 
to  !«ee  the  train;  dee  rtie  would  have  seen 
It,  and  could  have  avoided  tbe  danger,  fOf 
the  train  was  In  sight,  or  It  oonid  not  have 
reached  the  crossing  In  time  to  strike  her  as 
it  did:  and  If  the  train  was  In  sight  sbe 
could  have  stopped  In  tbuB,  as  die  ms  going 
dow  and  could  have  atoived  at  once.  But 
the  bases  cf  the  calculation  are  not  so  pre- 
cise and  exact  as  to  mathematically  demon* 
strate  any  such  tact 

Defendant  says,  If  she  bad  stopped  with 
the  end  of  ber  car  10  indies  from  the  roll, 
sbe  would  have  been  safe;  but  bow  could 
this  young  girl,  or  any  one  else,  for  that 
matter,  know  this  In  tbe  stress  and  excite- 
ment of  the  moment,  when  she  saw  the  train 
bearing  swiftly  down  upon  her,  and  how 
could  she  instantly  act  with  such  precision  as 
to  stop  her  machine  In  a  matter  of  indies? 
Even  In  the  calculation  relied  upon,  the  time 
is  too  short  for  human  faculties  to  instan- 
taneously ccnnprebend  and  act,  so  as  to  avoid 
the  danger  in  which  she  was  unexpectedly 
placed.  Tt  Is  true  the  track  was  a  warning 
of  danger ;  but  the  silence  of  the  gong,  whose 
alert  and  timely  warning  she  had  never 
known  to  fail,  was  a  reassurance  to  her, 
and  ber  look  down  the  track  to  a  point  as 
far  as  die  could  see,  and  far  enou^  to  as- 
sure herself  tbat  no  train  gc^ng  at  a  lawful 
speed  could  readi  ber  at  tbe  crossing,  was 


a  further  circumstance;  but  even  then  sbe, 
did  not  trust  to  these,  but  looked  again 
while  traveling  the  last  10  or  ID  feet,  else 
she  would  not  have  seen  the  train  when  she 
did.  The  thing  happmed  In  a  moment,  and 
not  with  the  slow  length  of  time  It  takes  to 
narrate  it  She  says  that  during  tbe  time 
she  traveled  the  16  feet  to  tbe  crossing  she 
looked  east,  but  bad  to  devote  some  of  her 
attention  to  t^  guidance  of  ber  automobile. 
We  cannot  say,  under  these  drcumstances, 
that  tn  tills  exceedingly  short  time  and 
space  abe  Is  concludvely  diown  to  have  been 
negligoit 

In  a  great  many  req;»ects  this  case  is  strik- 
bigly  like  the  case  of  Uonroe  v.  Chicago^ 
etc.,  R.  Co.,  280  Mo.  483,  219  S.  W.  68,  and 
it  was  there  held  tbat  the  auestixm  of  plains 
tifC's  c<mtribQtoxy  n^llgaaoe  was  for  the 
Jury.  See^  also,  Hatt^  v.  Chicago,  eta,  9. 
Co,,  2S8  8.  W.  28L  If  m  watdunan  were 
IHresent  and  gave  no  a^nal,  a  traveler  mUfht 
well  condnde  It  was  safe  to  cross.  Mont- 
gomery V.  Missouri  PadOc;  181  Ho.  477,  79 
S.  W.  980.  It  would  seem  that  the  sUmt 
gong,  which  plaintiff  bad  never  known  to 
fall,  would  likewise  have  some  bearing  in 
the  matter.  However,  we  do  not  sny  tbat 
the  plaintiff  could  heedlessly  approach  this 
croadng,  depending  wholly  on  the  gong,  and 
on  the  engineer's  obeying  the  speed  limit, 
to  prevent  her  Injury.  We  have  no  need  to 
go  80  far,  for  plaintiff  did  not  act  thus.  She 
used  ber  senses,  and  looked  as  well  as  lis- 
tened. What  we  dn  sny  Is  that,  under  the 
circumstances  shown  herein,  she  cannot  be 
snld  to  have  herai  ne^Igent  as  a  matter  of 
law.  The  ai^roadi  c/t  the  train  was  too 
swift,  and  the  precise  moment  of  Its  ap- 
pearance around  tbe  curve  too  nncertaln, 
and  tbe  space  and  time  too  limited,  for  us 
to  say  as  a  matter  of  law  that  sbe  did  not  act 
with  care,  else  she  would  bare  seen  the  train 
in  time  to  have  kept  out  of  the  danger  zone. 
Giving  her  the  benefit  of  every  reasmable 
Inference  to  be  drawn  from  the  evidence,  we 
are  unable  to  say  that,  beyond  doubt,  plain- 
tiff was  negligent  Sandry  v.  Hines,  226  S. 
W.  646;  Ruenzl  v.  Payne,  231  S.  W.  204.  If 
there  Is  room  for  reasonable  doubt  In  regard 
thereto,  the  Jury  must  determine  the  ques- 
tion. Schulz  V.  St  Louis,  etc.,  R.  Co.,  223 
S.  W.  757;  Campbell  v.  St  Louis,  etc.,  R. 
Co.,  175  Mo.  161,  75  S.  W.  86. 

[4-S]  The  claim  that  the  ordinance  limit- 
ing the  speed  of  trains  to  10  miles  per  hour 
was  erroneonsly  admitted  in  evidence  can- 
not be  upheld.  The  petition,  as  drawn,  stat- 
ed a  cause  of  action  based  on  common-law 
negligence,  as  wdl  as  on  a  violation  of  the 
ordinance,  since  it  alleged  that  the  raglne' 
was  run  at  a  hl^.  dangerous,  and  negligent 
rate  of  speed,  to  wit,  80  miles  per  hour,  and 
also  alleged  that  It  was  run  at  an  unlawful 
rate  of  speed :  there  being  in  full  force  and 
efBeet  ain  ordinance  of  tbe  dty  of  Plattdiurg 
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controlling  and  regulating  tbe  speed  at  which 
it  sboald  be  nin  at  said  point,  under  the 
terms  of  which  It  was  unlawful  to  run  it  at 
a  greater  speed  than  15  miles  per  bonr. 
We  think  the  ordinance  was  snfflclently 
pleaded,  since  Its  substance  and  effect  were 
stated.  Moberly  t.  Began.  131  Mo.  19,  32 
S.  W.  1014.  The  ordinance  was  admls^ble 
as  evidentiary  matter  under  the  common- 
law  cause  of  actltm  alleged  in,  the  petition. 
State  ex  rel.  v.  Reynolds,  279  Mo.  493,  214 
S.  W.  S69;  Bragg  t.  Metropolitan  Street  R. 
Ca,  192  Uo.'  881,  01  S.  W.  527.  Regardless 
of  any  ordinance,  tbe  act  of  rannlng  a  train 
30  to  45  miles  per  hour  over  this  crossing 
on  a  mucta-tTaveled  street  In  the  heart  of 
the  town  was  a  rliAatlon  of  common-law 
duty.  Rnoiffi  f.  Payne,  231  S.  W.  204; 
Grerawell  t.  Chicago,  etc.,  R.  Co.  (Snp.)  224 
S.  W.  404. 

[7]  We  see  no  mat  in  i^alntlff  aAlng  de* 
fendanfB  mgliieer  on  croes-examlnation  In 
what  distance  the  train  conld  ba  stepped  <m 
Qiat  occaaUm.  It  doubtless  did  tmd  to 
inwe  a  violation  of  the  humanitarian  mle, 
whldi  was  not  pleaded;  but  tbe  evidmee 
was  not  offered  or  relied  upon  for  any  such 
purpose.  Tbe  defendant  had  asked  when  he 
applied  tbe  .brakes  to  stop;  and  the  engi- 
neer said  he  gave  all  the  brakes  he  had  when 
he  was  almost  on  Main  street  The  defend- 
ant's evidence  was  also  that  he  was  only 
going  10  miles  per  hour.  Under  plaintiff's 
cross-examination,  after  giving  the  size  or 
number  of  cars  In  the  train,  tbe  engineer 
testified  that,  going  at  10  miles  per  hour,  he 
could  stop  his  train  in  less  than  50  feet,  and 
might  do  It  In  30  feet.  This  statement  of 
his  in  the  record  made  it  manifest  he  was 
going  at  a  vastly  higher  rate  of  speed  than 
10  miles  per  hour,  for  there  was  evidence 
tliat,  when  tbe  train  stopped,  Its  rear  end 
was  75  <w  100  feet  west  of  tbe  crossing.  The 
evidoice  was  therefore  material  <m.  the  ques- 
tUm  at  the  rate  of  speed  at  which  he  was 
going.  Bealdes,  a»  the  d^ndant  bad  asked 
when  he  applied  the  brakes,  we  see  "no  rea- 
son why  idaintin  ahonld  not  be  allowed  to 
ask  within  what  time  he  could  stop.  Tbe 
jury  were  not  Induced  ttierAy  to  return  a 
verdict  against  defendant  for  a  violation  of 
the  humanitarian  rule,  aince  nothing  wha^ 
ev^  was  said  about  that,  exc^  that  de- 
fendant obtained  an  instruction  telling  the 
jury  that  tbe  plaintiff  did  not  claim  it  was 
possible  for  the  train  to  have  been  stopped 
(after  discovering  plaintlCF)  in  time  to  have 
avoided  tbe  coUialoD,  and  that  they  could 
not  find  a  verdict  against  defoidant  on  that 
ground. 

Finding  no  reversible  error  in  tbe  record, 
it  becomes  our  duty  to  affirm  the  judgment ; 
and  It  Is  accordlni^  so  ordered. 

AU  concur. 


COLUMBIA  TAXICAB  CO.  V.  MERCURIO 
•t  aL  (Ne.  16701.) 

(St  Louis  Ckinrt  of  Appeals.  Missoarl.  Dee. 
e,  1921.  Rehearing  Denied  Feb.  2,  1922.) 

1.  Set-off  aad  oouaterelalia  «=>44(2)— Clain  at 
partaer  oaa  ba  set  off  agalast  ftm  riaM. 

Since  a  partnership  debt  is  jolat  and  sev- 
eral BO  that  each  member  may  be  sued  sepa- 
rately and  made  to  pay  the  whole  of  it,  the 
separate  demands  oi  each  member  may  be 
pleaded  as  a  set-off  to-  their  joint  obligation 
under  Rev.  St  1919,  %%  1233,  1292.  2768. 

2.  Appeal  aad  error  «=»228— Otajeotion  osaa- 
terdaln  was  not  filed  before  Jnstloe  la  waived 
unless  raised  la  oireult  coart 

The  objection  that  defendants*  connterclsim 
was  first  filed  in  the  dreult  court  on  appeal 
from  justice  should  be  made  in  the  drcvlt  court 
and  iriiere  plaintiff  failed  to  object  and  went 
to  the  trial  on  the  issne  thereby  raised,  he 
cannot  raise  tbe  objection  on  appeal  frmn  the 
jndfment  of  tbe  drcnit  coart 

3.  Jnstfeas  of  the  peaoa  «»S2  —  Caiitribvtenr 
MBllienea  ma  be  railed  m  wNbaat  Msi 
pleaded. 

Since  no  formal  pleadings  are  required  in 
a  justice's  court  the  defense  of  eimtrUxitory 
negligence  can  be  relied  on  in  an  action  insti- 
tuted in  sodi  court,  thongh  It  was  not  pleaded. 

4.  Manldpal  corporations  «=»706(3)— Loeatioa 
of  acoideai  within  portlrn  of  dty  affected  ^ 
speed  onllMMce  nut  be  proved. 

If  d^endants  In  an  action  for  damages  re- 
salting  from  an  antomtdtile  ctdUsion  wished  ts 
rely  on  a  city  oidlnance  ii»«*H»*g  tbe  speed  of 
antmnobUes  in  tbe  bmbiess  portion  of  the 
city,  to  establish  plaintiff's  contributory  nei^- 
gence,  tbe  burden  was  upon  them  to  prove  that 
tbe  accident  occurred  within  tbe  bu^eas  por- 
tion. 

5.  EvidewM  ^10(3)— Court  oassot  take  ji- 
dkHal  notice  street  latoreeotlon  Is  within  basl- 
nes»  portion  of  dty. 

Tbe  court  cannot  take  judicial  notice  that  a 
desisnated  street  Intersection  in  the  city  of 
St.  Louis  is  within  the  business  portion  of  the 
city  as  defined  by  an  ordinance  limiting  the 
speed  of  automobiles  In  such  portion. 

6.  Partnership  4s»l9l  —  Loss  to  flm  tnm 
partner's  abseaoe  through  personal  lajuries 
held  not  reooverable  by  flnn. 

The  damages  to  a  partnership  resolting 
from  perBonal  injuries  to  one  of  the  partners 
who  had  been  the  buyer  for  the  firm,  which  re- 
quired the  firm  daring  bis  Incapacity  to  do  its 
buying  through  commission  men,  are  too  in- 
direct and  remote  to  be  the  legal  and  natoral 
conseqoenees  of  the  injury  to  partner,  ao  that 
tbe  fiim  cannot  recover  for  the  expense  of  por- 
cbaaing  through  the  commission  men. 

^peai  from  St  Loula  drcnit  Court; 
(3eorge  H.  Shields,  Judge.  - 
"Not  to  be  officially  publiataed." 

Action  by  OiB  G<rfumUa  Taxlcab  Oom- 
pany  against  Mlkel  Mercnrlo  and  another. 


«s»iror  oUiir  essw  •••  Mm*  toglz  sad  KBT-NUHBSB  in  all  Kej-NiUBwwed  DlgMti  and  ladem 
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doing  business  as  Mer curio  Bros^  a  copart- 
nerAliK  Judgmoit  for  tbe  defandants  on 
their  cotmtwdabn  In  the  dmrtt  court  on 
appeal  from  «  justice  ot  tbe  peace,  and 
plaintiff  appeals.   Reversed  and  remanded. 

Guy  A.  TboinpBon  and  Marvin  £.  Boia- 
peau,  both  of  St.  Louis,  for  appelant 

Waltor  L.  Boofl^  oC  8t  Lonls^'fttr  ra^ond* 
ents. 

BRUEBE,  a  This  suit  was  begun  before 
a  justice  of  the  peace  by  attachment.  Plaln- 
tUr  sned  to  recover  damages  done  to  Its  au- 
tomobile resulting  from  a  collision  between 
said  automobile  and  d^endants*  dellrery 
track.  The  complaint  filed  before  the  justlbe 
alleged  that  the  colllsi<m  was  due  to  the 
negligent  and  careless  driving  of  said  truck. 

The  defendants  du^  entered  tlielr  ap- 
pearance In  the  came  and  filed  the  following 
countOTdalm: 

'TTo  an  loss  aod  damaga  to  defendants*  auto- 
mobile truck,  and  to  personal  Injuries  snstaln- 
ed  by  Sflke  Mercnrio,  arising  out  of  a  coffl- 
■ios  with  en  aatomoblle  owned  aod  operated  by 
plaiirtiff,  which  occarred  on  or  about  July  27, 
1017,  at  or  near  tb«  intersection  of  Snanth 
aod  Olive  streets  In  the  city  of  St.  Louis,  Mo., 
occasioned  by  the  negligence  and  cardessness 
of  plaintiff,  $600." 

The  trial  (n  the  justice  court  resulted  In 
ft  judgment  In  f^ror  at  the  defoidants  on 
tike  plaintiff's  cause  of  action,  and  tn  favor 
of  the  plaintiff  on  defendants  connterdaim. 
BoUi  plaintiff  and  defteidanta  du]^  appealed 
tbe  canae  to  tbe  circuit  court  ot  Hut  city  of 
St  Louis.  At  the  trial  of  ttw  cause  In  the 
circuit  court  the  defendants  filed  tSis  follow- 
ing amended  joint  counterclaim: 

"Now  comes  defendants,  and  for  their  Jcdnt 
cDontsrdaim  against  plaintiff  state  that  de- 
fendant is  justly  indebted  to  them  in  tbe  fi^- 
lowing  amoants  by  reason  of  the  careleasness 
and  negligence  of  said  plaintiff  in  colUding  with 
defendants'  automobile  trnch  on  or  abont  the 
27tb  day  of  September,  1917,  at  or  near  tbe 
Intersection  of  Seventh  and  Pine  streets  In  the 
city  of  St  Louis,  Mo.: 

1.  Damage  to  motor  truck  t  EO  00 

t.  Loss  to  partnership  br  reaaon  of  kbaence 
from  business  of  Ulke  Uercurlo  tor  ten 

days    KM  M 

LoM  to  partnerablp  by  reason  ot  frelgbt 
paid  through  the  loas  of  tun  ot  motor 
truck  tar  two  weeks   60  M 


$200  00" 

At  the  same  time  tbe  defendant  Mike  Mer- 
curlo  filed  Qie  following  aerate  counter- 
claim; 

"Now  comes  Mike  Mercurio,  one  oi  tiie  de- 
fendants in  the  above  cause,  and  for  bis  sepa- 
rate counterclaim  against  plaintiff  states  that 
plaintiff  is  justly  indebted  to  him  in  the  sum 
of  fSOO  by  reason  of  the  negligence  and  care- 
lessness of  plaintiff  In  colliding  with  a  motor 
truck  in  which  plaintiff  was  riding  on  or  about 
the  27th  day  of  July,  lfil7,  at  the  istoraoction 


of  Seventh  and  Fine  atreeta  in  the  dty  of  St 
I«itlB»  and  theraby  eaaalnff  plsflntlfl  to  ha 
Osown  {ran  aatd  tniek  and  Injured." 

Tbe  trial  In  the  <drcult  court  resulted  In 
a  verdict  and  judgment  In  favtw  of  the  de> 
fendanta  <m  plftlntUfa  cause  of  action,  and 
in  favOT  of  the  defoidanta  on  their  joint 
countflgidalni  for  the  sum  of  $76)  and  In  fa- 
vor (tf  the  defendant  Mike  Mercurlo  on  his 
separate  counterclaim  for  the  sum  of  $100. 
Unsuoceaaful  In  obtaining  a  new  trial  in  tbe 
circuit  ODur^  plaintiff  proaecutes  thJa  ap- 
peal. 

Ttap  issue  on  defendants*  Joint  counttt- 
claim  was  aubmltted  to  the  Jury  soldy  on  the 
claim  for  "Lose  to  partnersh^  by  reason  of 
absence  from  business  of  MLke  Mwcurio  for 
ten  days,  $100.00."  The  other  items  of  the 
counterclaim  were  abandoned  by  defendant's. 

Counsel  for  appellant  contends  that  tbe 
court  erred  In  allowing  defradant  Mike 
Mercurlo  to  file  a  separate  counterclaim  In 
this  cause.  He  bases  his  cont^tion  on  two 
grounds:  (1)  That,  this  being  a  suit  against 
a  partnership,  a  memlver  of  said  partnersh^ 
could  not  offset  against  pUdntUTs  claim  the 
debt  of  plaintiff  to  blm ;  (2)  that  the  circuit 
court  had  no  jurisdiction  to  allow  tbe  flUug 
of  said  counterclaim  because  the  aame  waa 
not  filed  b^re  the  justice. 

[1]  (1)  This  Is  a  suit  against  a  partner- 
ship. A  partnership  debt  being  joint  and 
several,  each  member  may  be  sued  separate- 
ly and  made  to  pay  the  whole  of  it.  Thus  it 
follows  that  the  separate  demands  of  eacb 
member  of  a  partnership  may  be  pleaded  as 
an  offset  to  their  jtdnt  obligation.  Sections 
1292, 1233, 2768,  Revised  Statutes  1919;  Rud- 
dle T.  Horlne,  84  M&  App.  loc  dt  619,  620; 
Weiss  T.  WaliL  6  Mo.  App.  409;  Russell  t. 
Geyer  et  aL,  4  Mo.  238;  Todd  et  aL  t.  Boone 
County,  8  Mo.  812;  Kent  t.  Rogers,  24  Ma 
306;  Mortiand  v.  Holton  et  al.,  44  Mo.  58; 
State  ot  MisBouri,  to  Use  of  Kendrick,  t. 
Hudson,  86  Mo.  App,  loa  dt.  611;  SUnker 
V.  Smith,  48  Bio.  Appi  loc;  dt  BS. 

[2J  (2)  If  plaintiff  desired  to  avail  hlmsdf 
of  the  failure  on  the  part  of  the  i^lntifl  to 
file  the  counterclaim  In  the  Jtistloe  court,  he 
should  hare  made  objection  tbee&io  In  tbe 
circuit  court.  No  ot>Jectl<m  was  made  to 
strike  out  nor  was  objection  made  to  tbe  re- 
ception of  evidence  tbereon,  but  plaintiff 
went  to  trial  on  tbe  Issue  thus  raised.  Since 
plaintiff  Intwposed  no  objection  to  the  coun- 
terclaim, all  injection  to  tbe  pn^lety  of  al- 
lowiug  it  to  be  filed  are  to  be  deemed  as 
waived;  and  tbe  plaintiff  la  now  In  no  posi- 
tion to  raise  the  question  here.  Sims  r. 
Field,  24  Mo.  A^p.  565 ;  fiur^  t.  Ma  Faa 
Ry.  Co.,  87  Ho.  ^p.  680;  Jcmea  t.  a,  B.  & 
E.  C.  Ry.  Co.,  69  Mo.  App.  142 ;  Hubbard  v. 
Qulsenberry,  28  Mo.  App.  27;  Matthews  v. 
Perdue,  79  Mo.  App.  153 ;  Meadows  v.  C,  M. 
&  St  P.  Ry.  Co,  82  Mo.  App.  91;  Strode  t. 
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Frommeyer,  115  Mo.  AvP-  S38,  91  S.  Ww  167; 
Keyes  &  Watklns  Urary  Go.  v.  Freber,  102 
Ma  Api».  818,  76  S.  W.  696 ;  Barton  Lumber 
Oa  T.  Gibson,  178  Ma  App.  703,  1^  S.  W. 
8S7;  Toung  Men's  ObrlstiUm  Assodfttfon  t. 
Morrow.  165  Ma  App.  515.  148  S.  W.  952; 
Sdiendk  t.  Stnmpf,  6  Ma  App.  882;  Wegner 
T.  Gray,  146  Ma  Ai^  456, 122  S.  W.  755. 

Oocmsel  for  appellant  further  contends 
that  the  court  erred  In  Instmcttnc  the  Jury 
that  plaintiff  cOuld  not  recover  If  th^  found 
from  the  evidence  that  the  plalntifr  at  the 
time  In  gueBtlon  was  drlTlng  Its  autoraobHe 
at  a  rate  of  speed  in  excess  of  el^t  miles 
per  hourj  ivorlded  they  fotmd  that  said  ex- 
ceaslve  speed  directly  contribnted  to  cause 
the  oolUslon  betweeo  the  motor  vehicles  of 
plaintiff  and  defendant 

Two  reasons  are  aseigned  why  the  giving 
of  said  Instruction  was  reversible  error;  (1) 
That  the  court  erred  in  Instructing  th&  jury 
on  the  Issue  of  plaintiff's  contributory  neg- 
ligence; (2)  that  there  was  no  evidence  in- 
troduced upon  which  to  predicate  it 

[3]  (1)  Appellant  contends  that  the  court 
erred  In  Instructing  the  jury  on  the  issue  of 
plaintlfTs  contributory  ne^lgence,  because 
the  defense  of  contributory  negligence  on 
the  part  of  the  plaintiff  was  not  pleaded  by 
the  defendanta  'Biere  is  no  merit  in  this 
otmtentlon.  No  formal  pleadings  upon  the 
part  of  either  plaintiff  or  defendant  are  re- 
qdlred  in  said  court;  therefore  the  technical 
rules  of  pleading  are  wholly  Inapplicable  in 
a  justice's  court  ^e  def^idants  had  a 
right  to  interpose  the  defense  of  plaintiffs 
contributory  negligence  as  a  bar  to  platntUTt 
cause  of  action,  although  contributory  n^ 
llgence  was  not  pleaded.  The  court  c(Hn- 
mltted  no  error  In  submitting  that  issue  to 
the  Jury.  Section  2735,  Revised  Statutes 
1919:  Glenville  v.  St  Louis  Ry.  Co.,  61  Mo. 
App.  629;  Tount  v.  Spain,  180  8.  W.  locdt 
19,  not  officially  reported. 

[4]  The  second  ground  Is  based  on  the 
action  of  the  court  in  instructing  the  Jury 
that  driving  an  automobile,  at  the  place  of 
the  accident  at  a  rate  of  speed  in  excess  of 
dght  miles  p^  hour,  ts  negligenoe.  This  In- 
structim  Is  bottomed  on  section  1301,  Rev. 
Code  St  Louis  1914  (introduced  in  evidence 
in  this  case).  Said  section  ^orldes  that  no 
vdilde  shall  be  propelled  along  any  public 
street  at  a  greater  rate  of  speed  thtan  eight 
miles  par  hour  In  the  buslneaa  portions  of 
<he  cll7,  ete.  and  defines  the  words  *1>UBi- 
ness  portion  of  the  dty^  to  mean  "the  terri- 
tory <^  the  city  omtlguous  to  a  street,  ave- 
nue, boulevard  or  public  place  whidi  Is  at  a 
particular  point  principally  buUt  trp  with 
structures  devoted  to  business." 

If  defendants  desired  to  rely  upon  said 
speed  ordinance,  it  was  lncDmb«it  oa  than 
to  show  that  the  place  whwe  the  aeddent 
occurred  was  in  a  business  portion  ot  tba 


dty.  It  was  shown  that  the  locus  of  the  ae- 
ddent was  at  the  intersecUoD  of  Sevaitta 
and  Pine  streets,  in  the  dty  of  St  Louis, 
but  there  is  nottili^  in  the  reoocd  ten^ng  to 
show  that  said  pdnt  was  In  a  "business  por- 
tlon  (tf  the  dty"  as  defined  by  said  ordl- 
nanca 

it}  Be^oadent  onteads,  however,  that 
judidti  notloe  can  be  tak»  of  tha  fact  that 
this  tntersectini  la  in  the  bushiess  district 
of  the  dty  of  St  Louis.  To  this  contentioD 
we  cannot  agrea  Courts  do  not  take  jodi- 
dal  notlcie  ot  the  streets  of  a  dty,  and  they 
cannot  entertain  Judldal  knowledge  of  the 
locus  at  Uis  budneas  portions  of  a  dty.  Tbe 
actbn  of  the  court  in  giving  said  instrudltm 
was  reversible  error.  Tonkey  v.  City  of  St 
Louis.  219  Ma  48.  U7  S.  W.  738;  Breddn- 
ridge  V.  Amoican  Owtral  Insurance  Co..  87 
Mo.  67;  Fidelity  &  Casualty  Oa  t.  ^uas 
aty  Rys.  Co.,  231  S.  W.  279. 

[I]  Appellant  further  contoids  that  the 
court  erred  In  giving  an  instruction  allowing 
the  Jury  to  award  damages  to  the  defend- 
ants under  the  second  item  at  their  j<^t 
counterclaim. 

The  evidence  Introduced  in  support  of 
said  Item  tends  to  show  that  the  d^todanti 
were  copartners  engaged  In  the  fruit  and 
produce  business  In  Illinois.  The  defoidant 
Mike  Morcurlo  did  thu  buying  tor  the  firm. 
By  reason  of  the  Injuries  sustained  by  falm 
in  the  accident  In  question  he  was  incapac- 
itated for  a  period  of  tea  days,  during  which 
time  the  purchasing  for  the  firm  was  done 
by  eornmlasloD  men,  to  whom  the  flrm  paid 
for  said  services  $118. 

Corpus  Juris;  voL  17.  p,  76S.  |  M,  Isys 
down  the  fcdlowing  rule: 

"Ab  a  general  rule,  where  one  is  injured  lir 
the  wrongful  act  of  another  and  others  are  la- 
directly  end  twnsegnentiaUy  injured,  bat  not 
by  reason  of  any  natural  or  legal  rdatbn,  tbe 
Injories  of  the  Utter  axe  toe  remote  to  eonsli* 
tote  a  basts  of  recovery." 

The  partnership  flrm  did  not  sustain  any 
loss  by  the  wrongful  act  imputed  to  tbe 
plaintiff  because  of  any  natural  or  legal  re- 
lation betweeai  the  said  firm  and  Mike  Uer- 
curio.  The  damages  in  question  were  not 
the  legal  and  natural  consequences  of  flie 
tort  complained  They  are  too  remote 
and  indirect  to  constitute  a  basis  of  recov- 
ery. Anthony  v.  Slald.  11  Mete.  (Mass.)  290: 
EUls  V.  Olevcaand,  55  Vt  868;  XSylor  v. 
Kir^  1  Bsp.  886;  Ashly  v.  Harrison.  1 
Bsp.  48. 

The  Gommidsioner  recommeids  that  the 
judgments  herein  be  reversed,  and  the  cause 
remanded. 

PER  CURIAM.  nieCfpiniWKtfBKCEBE. 
O.,  is  adopted  as  the  opinioa  of  the  court 
The  Judgments  hacetai  of  the  dicnit  court 
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of  tbe  clt7  of  St  Louis  are  ftceordingly  re* 

Torsed,  and  tbe  cause  remanded. 


AUJES,  P. 
3J.f  concur. 


and  BBOEEIB  and  DAUES, 


BROWN  V.  LUCH8INQER. 


(Ne.  I9M7.) 


(Kansas  Ottr  Court  of  Appeals. 

Jan.  80,  1822.) 

BrMters  «s»60— Rl|ht  to  oemnlssloM  aMffeot- 
•d  by  rswlseioa  of  oontrMt  iatweoa  psrohu- 
•r  aad  owner. 

A  broker  havinff  produced  a  pnrtdiaBer 
ready,  able,  and  willing  to  buy  at  tbe  price 
named  by  tbe  owner,  and  tbe  purebaser  and 
owner  baving  entered  into  a  final  agreement, 
and  part  payment  being  made,  tbe  broker  ia 
entitled  to  commissions,  nhaflected  by  resda- 
rion  of  tbe  contract  by  tbe  pnrebaser  and 
owner. 

Aiq)efil  from  Circuit  Cour^  LlTlngston 
Coun^ ;  Arch  B.  Darl^  fudge. 
"Not  to  be  officially  mibllshed." 

Action  by  VerdlUa  Erow-n  against  Walter 
Lucbslnger.  Plaintiff  was  granted  n.  new 
trial,  and  defendant  appeals.  Affirmed. 

Davia  A  Aahby,  of  (3ilUlcothe,  fbr  tp9^- 
lant 

Scott  J.  MlUer  and  Tboa.  H.  HlcfcUn,  both 
of  CMlUcotbe,  tor  req?ondent 

ARNOLD,  J.  TblB  suit  was  InsUtuted  be- 
fwe  a  justloe  of  tbe  peace  to  reemer  a  cwn- 
mlSBlon  <m  a  sale  of  real  estate.  Later  an 
appeal  was  tak«i  to  the  circuit  court  where 
the  case  was  tried  to  a  iury. 

Defatdant  was  ttie  owner  of  a  resld«iee  In 
the  dty  of  OhllUoothe  In  which  he  was  re- 
sldliig.  Plalntur  was  a  real  estate  hroker. 
In  the  mimth  of  October.  t81&,  plalntUt  call- 
ed  defendant  over  the  tel^cdioae  and  told  him 
■he  thought  she  had  a  buyer  for  his  home, 
and  defendant  told  her  to  bring  tbe  purchaser 
out  at  once,  and  placed  a  prlcef  on  the  property 
of  $4,500  cash,  or  $4,600  on  payments.  Short- 
ly afterwards  and  on  the  same  day,  plaintiff 
and  her  prospective  purchasers,  a  Mr.  Sbock- 
ey  and  wife,  went  to  defendant's  bome.  Sbe 
left  the  Sbockeys  in  the  car,  and  had  a  con- 
Tersatlott  wltb  defendaut  in  the  house, 
wherpin  she  told  blm  she  thought  Shockey 
would  tnke  the  place  at  $4,000  cash,  which 
would  include  her  commission  of  $100.  Plain- 
tiff testified  that  defendant  rolled-  ''All 
riglit,  bring  tbem  in." 

The  houae  then  was  examined  by  the 
Shockeys,  but  at  that  time  uo  decision  to 
purchase  was  made,  and  the  Sliockeys  and 
plaintiff  left,  but  returned  a  few  minutes 
later,  and  defendant  was  advised  that  Shock- 
ey would  take  the  idace,  and  there  was  some 


talk  t>etwe«i  the  parties  as  to  wfaoi  poesee- 
sion  could  be  given.  Defendant  stated  he 
would  not  give  possesslrai  and  would  not  sell 
at  all  unless  he  oould  find  another  suitable 
place  tn  wUcb  to  live. 

Mr.  Shocks  suggested  that  defendant 
probably  could  rent  the  houae  where  the 
Sdodcesv  then  were  living,  whldi  was  owned 
by  a  Mr.  N(ffman.  Defendant  and  his  wlf^ 
accompanied  by  plalntUt  and  the  Siockeys, 
then  visited  the  Norman  pn^taty,  and,  <ui 
ezandoatbm,  decided  it  would  suit  them. 
Shockey  then  gave  defendant  hia  check  for 
$180  as  part  payment  of  the  purdiase  t^co 
of  defodantfs  home  and  received  from  de- 
fendant a  rec^pt  ther^or.  It  was  agreed 
between  Shockey  and  descendant  that  a  deed 
would  be  executed  and  ttie  remainder  (tf  the 
purchase  price  paid  on  Friday  following. 

Shortly  after  these  occurrences  It  was 
learned  by  defendant  that  tbe  owner  of  the 
Norman  place  would  rent  the  property  only 
from  month  to  month.  Persistent  attempts 
were  made  to  rent  other  properties  in  the 
city  of  Chillicothe,  but  without  success,  and 
soon  thereafter  defendant  told  Shocks  of 
his  inability  to  rent  a  suitable  residence,  and 
offered  to  return  the  $150  check  and  request- 
ed a  return  of  the  receipt  therefor.  These 
exchanges  were  effected,  and  the  contract  of 
sale  thus  was  rescinded  by  agreement  of  the 
parties  thereto. 

During  tbe  trial  defendant  contended  thut 
the  sale  was  conditional  upon  his  finding  a 
suitable  place  in  which  to  live,  and,  over  the 
objections  of  plaintiff,  he  was  permitted  to 
introduce  evidence  to  show  that  his  agent 
made  diligent  efforts  to  this  end. 

The  verdict  was  for  defendant,  but  tbere- 
aitac  the  court  sustained  plaintifra  motion 
for  a  new  'trial  upon  the  ground  that  the 
court  erred  In  givlnt^.  instruction  No.  2  for 
defendant.  From  the  order  granting  a  new 
trial,  defendant  appeals. 

The  only  error  assigned  by  defendant  Is 
based  upon  the  action  of  the  court  in  sus- 
taining the  motKu  for  a  new  trial.  Instruc- 
tion No.  *J  referred  to  in  plalntltPs  motion 
reads  as  follows: 

"Tbe  court  instmcta  tbe  jary  tbat,  altbougb- 
yon  may  find  and  believe  from  Uie  evidence  that 
defendant  accepted  a  cbeck  from  B.  F.  Sbo<A- 
ey  for  the  sum  of  $150  as  part  payment  on  tbe 
sale  of  the  real  estate  in  question,  yet,  if  yon 
further  find  and  believe  from  the  evidence  that, 
at  tbe  time  tbe  eheck  waa  given,  it  was  nnder- 
stood  and  agreed  between  defendant  and  said 
E.  F.  Shockey,  In  tbe  preaenco  of  plaintiff,  that 
said  cbeck  was  accepted  only  upon  tbe  condi- 
tion tbat  defendant  was  to  have  time  to  find 
a  suitable  bouse  to  rent,  and  tbat,  if  defendant 
wan  unable  to  seenre  a  soltaUe  faonse  to  rent, 
then,  in  that  evoit,  nb  ssle  was  made,  and  said 
cbeck  was  to  be  retomed,  and  if  defendant 
made  a  diligent  effort  to  find  a  aoitable  bouse 
to  rent;  and  waa  anaUe  to  do  so.  and  tbat  by 
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nason  thereof  the  said  B.  F.  Shockey  returned 
to  defendant  hi*  aaid  - check,  and  no  sale  was 
made,  then  your  verdict  moat  be  for  defendant." 

It  Is  objected  that  this  Instruction  was 
erroneous  because  It  is  in  conflict  with  in- 
struction A  for  plaintiff,  which  is  as  follows: 

"The  court  inatnictB  the  jury  that,  If  yon 
believe  and  find  from  the  evidence  that  the  de- 
fendant contracted  with  the  plaintiff  to  eell  for 
him  his  faoase  and  lot,  at  an  agreed  price,  and 
the  plaintiff  obtained  one  tShochey  aa  a  irnr- 
chaser,  showed  him  the  honw.  and  tiiat  the 
defendant  sold  to  said  ShocVey  the  house  add 
lot,  and  that  he  (Bhochey)  made  a  payment 
thereon,  and  that  aaid  Shockey  was  ready, 
willing,  and  able  at  all  timea  to  comply  with  tJl 
of  the  conditionB  of  said  sale,  then  yon  are 
instmcted  that  the  plaintiffs  commission  la  doe, 
whether  or  not  the  defendant  dosed  the  deal, 
and,  if  yon  so  find  the  fActa  to  be,  yon  will 
And  for  plaintlll  for  the  amount  of  commisaien, 
to  wit,  the  aum  of  $100." 

Counsel  for  plaintiff  urge,  In  support  of 
her  position,  that  there  was  no  condition  at- 
tached to  her  Authority  to  make  the  sale; 
that  when  she  produced  Mr.  Shockey.  who 
was  ready,  able  and  wining  to  purchase  de- 
fendant's residence  at  the  price  fixed  by  blm, 
then  the  sale  was  made  so  fiar  as  iflalntiff 
was  cwcemed,  and  she  la  entifled  to  her 
commission. 

The  cmnplalnt  filed  by  plaintiff  before  the 
Justice  of  the  peace,  y^bete  the  suit  was  in- 
stituted, charges: 

"That  she  was  authorized  tjy  the  defendant 
to  sell  his  property*  a  dwelling  in  Chillicothe, 
Mo.,"  and  that  "she  secured  a  pnrdiaser  there- 
for, and  the  purchaser  was  ready,  willing,  and 
able  to  purchase  said  property,  and  did  pnr- 
chase  said  property,  and  paid  down  the  snm  of 
9tfO,  and  that  defendant  thereafter  refused  to 
consammate  the  trade.  •  • 

Hie  evidence  introduced  on  behalf  of 
plaintiff  tends  to  support  these  allegations. 
The  record  shows  that  the  down  paym^t 
was  $150,  instead  of  fSO;  as  charged  In  the 
complaint. 

The  purchaser,  Mr.  Shodkey,  testified  that 
he  was  ready,  able,  and  willing  to  buy  tlie 
property  at  the  price  named  by  defendant, 
*and,  as  part  payment,  had  given  defendant  a 
check  fOT  $160.  which  was  good,  and  for 
which  defendant  had  given  him  a  written 
receipt  It  cannot  be  successfully  contended 
that  this  was  not  a  contract  of  sale.  Any 
rescindment  of  said  contract  thereafter  be- 
tween defendant  and  Shockey  could  not  af- 
fect the  rights  of  plaintiff  to  her  commission. 

In  Pratt  t.  Iririn,  lfi9  S.  W.  loc.  dt  399, 
the  court  beld: 

"An  agent  enqdoTed  to  proeoro  a  parehaaer 
of  his  prindpal's  land  is  deemed,  in  the  abaenee 

of  any  oontractnal  provision  to  the  contrary, 
to  have  earned  his  commission  when  he  pro- 
eurea  a  purchaser  widi  whom  his  principal  en- 


ten  into  a  written  contract  of  pnrehase  and 
sale,  whether  or  not  Uie  purchaser  afterwards 
refuses  to  perform  such  contract.  Ejiisely  v. 
Leathe,  256  Mo.  S41,  166  S.  W.  2S7:  Bird  v. 
Rowen,  180  Mo.  App.  421,  167  3.  W.  1172; 
Lombard  t.  Sills,  170  Mo.  App.  5S5,  157  8.  W. 
93." 

In  that  case  it  was  furtbn  held,  in  effect, 
that  this  rule  does  not  aj^tly  where  principal 
and  agent  have  stipulated  that  the  commis- 
sion shall  not  accrue  until  the  sale  be  ctm- 
BummatedL  The  exception,  however,  does 
not  aKily  in  the  oise  at  bar,  toe  the  reason 
that  the  testimony  tmds  to  show  that  de- 
fendant and  the  purchaser  enierad  Into  a 
final  agreement,  and  an  advance  payment 
of  $150  «i  the  deal  was  made,  and  a  reedpt 
therefor  given. 

Any  agreement  entered  Into  aftowaids 
between  d^endant  and  tlie  pordiaaer,  to 
whlfAi  plaintiff  was  not  a  party,  could  not 
have  been  binding  mitm  tbe  latter,  and  ia  not 
a  bar  to  ber  reoov&ej.  Instmctton  A  tm 
plaintiff  ennndatea  the  rule  of  law  a^ipllca- 
ble  to  the  facta  abown  in  the  record.  In- 
struction No.  2,  glrai  in  behalf  oC  d^ud- 
ant,  is  so  clearly  contradictory  to  tlie  role 
enunciated  in  inatructloD  A  as  to  be  confus- 
ing and  misleading  to  the  Jury,  and  does  not 
pn^ierly  state  the  facta  disclosed  by  the  evi- 
dence. The  giving  of  Instruction  No.  2  was 
erroneous,  and  the  action  of  the  trial  court 
in  sustaining  plalntifrs  motion  for  a  new 
trial  was  prqper,  and  the  judsmait  tfiould  be 
affirmed. 

It  is  so  ordered. 

An  concur. 


PARKER-WASHINGTON  CO.  T.  CECIL 
.    ot  al.   (No.  14235.) 

(Kansas  CSty  Cionrt  of  Appeals.  IGssonri. 
Jan.  80,  1922.) 

r.  Appearanoe  «=:^24(6)— Defeots  la  sarvloa 
cured  by  filing  answer  to  merits. 

That  no  copy  of  the  petition,  in  an  action 
to  enforce  the  lien  of  a  tax  bill  for  street  im- 
provements, was  delivered  to  any  of  the  de- 
fendants, so  far  as  appeared  from  the  BfaerifTs 
return  of  service  of  summons,  or  that  the 
clerk  had  no  authority  to  issue  the  writ  with- 
out an  order  of  court,  did  not  defeat  the  court's 
Jnrisdietion,  where  defendants  made  a  general 
appearance  by  filing  an  uiswer  '^^■ing  geueial 
defenses  to  the  merits. 

2.  Appearaaea  «s»24  (5)— Defects  ia  sarvloa  of 
sanmeas  wdved  by  fallars  to  except  to  or 
appeal  freia  o^r  avarrallag  aiotioa  to  qnash. 
Where  defendants  preserved  no  exceptions 
to  the  eonrtfa  action  ia  overmllug  their  motion 
to  qnash  a  writ  of  alias  summons  and  ^nnlss 
the  case  on  the  ground  that  no  copy  of  the 
petition  was  delivered  to  any  of  them,  so  far 
aa  appeared  from  the  sheriff's  retnra,  and  that 
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fite  clerk  had  no  authority  to  Idstie  th«  writ 
withoat  an  order  of  coart,  and  took  no  appeal 
therefrom,  bot  filed  an  answer  raising  general 
defenses  to  the  merits,  such  defects  were 
waived,  and  cannot  b«  considered  on  sppaaL 

3.  Mnnfeipal  corporations  4=9562  ( I  )—Enforoe- 
rnoMt  of  neii  of  tax  bill  for  street  iMprove- 
■eiits  held  not  barred  by  laehee. 

A  property  owner  who  petitioned  the  dty 
tor  a  street  improTement,  found  nothing  ob- 
jectionable in  the  way  the  work  was  do^e,  and 
obtained  the  benefit  thereof,  cannot  defeat 
action  to  enforce  a  tax  bill  therefor  on  the 
ground  idaintiff  did  not  proseente  ita  ease  with 
due  ^ligence.  in  not  having  an  alias  summona 
Issued  for  more  than  five  years  after  a  non 
est  return  on  the  original  flummons,  where  the 
petition  was  filed  and  summons  placed  in  the 
hands  of  the  sheriff  three  days  before  the  ex- 
piration of  the  limitation  period,  and  defendant 
participated  in  the  delay  and  was  not  prej- 
udiced except  by  the  possibQltr  of  havliif  to 
pay  increased  interest,  wUdi  cooM  have  been 
prevented  by  her. 

4.  ManloIpafcorporatloBS  «s»45l— Lisa  of  tax 
bill  for  street  Improvement  not  defeated  b»- 
canse  eompotatlon  and  a^pertleameat  of 
eoett  waft  made  by  olerk  of  board  at  paMlo 
works  Instead  of  board  Itaatf. 


The  Improvement  for  which  the  bill  .was 
Issued  was  the  paving  of  the  street  in  front 
of  lot  89,  D.  O.  Smart's  addition  to  Kansas 
Ckty,  constltnting  the  residence  of  defendant 
Jolla  A.  Cecil  at  the  time  the  Improvement 
was  ordered  and  made,  and  it  baa  continn- 
011SI7  remained  her  residence  ever  8inc& 

There  la  no  contention  that  the  contract 
was  not  folly  compiled  with,  nor  that  the 
work  was  not  well  done;  the  pavem«it  be- 
ing In  good  condition  at  the  time  of  the  trial 
(abodt  seven  yectrs  after  it  was  laid),  and 
Mdding  fair  to  remain  so  for  at  least  ten 
Tears  longer.  Only  two  attacks  are  now 
made  upon  the  bill:  First,  that  plaintlfT  did 
not  prosecute  Its  case  with  due  diligence; 
second,  that  the  bMrd  of  public  works  did 
not  apportion  the  coat  or  authorize  the  as- 
sessmat  of  the  tax  and  tb»  tesoanee  of  the 
biU. 

The  tax  bill  provided  that  the  amonnt  dne 
thereon  should  be  divided  and  made  payable 
in  four  annual  installments,  the  last  one  of 
whlcA  matured  on  h£ay  31,  1906.  The  lien 
of  the  bill  was  to  continue  for  a  period  of 
<me  year  after  the  last  installment  became 
dne  and  no  longer,  unless  within  that  year 
flult  was  institiited  to  collect  the  bill.  Suit 
Under  Kansas  Oity  (Aacter  1806,  art  9,  I  i  was  instituted  on  Ma;  29,  1907,  three  days 
18,  declaring  a  tax  bill  prima  facie  evidence  of  |  before  the  expiration  of  the  limitation  pe- 
tha  defaig  of  the  work  and  furnishing  of  the  ^       phrase  -suit  was  institnt 

materials  charged  for,  the  Uen  fj'f^^^'^  .ea"  on  that  day  adTlsedly.  for  not  only  was 
not  defeated  because       ^J^'-J";  ;  the  petition  fll^  but  sui^nons  was  Issued. 

?h^~o^  ^P^b W;  £i?ad''of'th1ta?d  ^  «-t  day.  and  pla«J  in  the  hands  of 
itself  M  required  by  aection  17;  board  having  j  sheriff,  returnable  to  the  next  October,  1907. 
approved  the  same  by  signing  and  issuing  the  |  term,  but  at  that  time  the  sheriff  made  a 
bin,  whiA  in  legal  effect  is  Ae  eomputaHon,  ^  non  est  return  tiiereon.  No  further  proceed- 
ings were  had  in  the  cause  until  January  9, 
1913,  when  an  aUas  summons  was  issued, 
but  It  also  was  returned  noa  est  by  the 
sheriff. 

[1,2]  On  October  28.  1913,  a  second  alias 
summons  was  Issued,  and  the  return  of  tlie 
sheriff  thereon,  dated  October  29, 1913,  shows 
that  it  was  served  by  delivering  a  copy  of 
the  writ  to  each  of  the  defendants  White, 
trustee,  and  Seeger,  on  the  last-named  date, 
and  a  coi^  of  the  writ  to  Mrs.  Cecil  on  No- 
v ember  B,  1913.  No  copy  of  the  petition  was 
delivered  to  any  of  the  defendants  so  far  as 
appears  from  the  return,  but  we  attach  no 
Importance  to  this,  or  to  the  point  that  the 
clerk  had  no  authority  to  himself  Issue  the 
writ  of  January  9,  1913,  without  an  order 
of  court,  it  being  In  session  at  that  time, 
since  whatevra-  defects  there  may  have  been 
by  reason  <rf  these  matters  were  cured  by 
the  general  aEq>earanpe  which  was  afterward 
made  by  the  defendants  when  they  filed  an 
answer  wherein  they  raised  gen«^  defenses 
to  the  merits  of  the  case.  Hill, 7.  Barton, 
194  Mo.  App.  826,  333,  188  S.  W.  1105 ;  Ju- 
lian V.  Kansas  City  Star,  209  Mo.  35,  95.  107 
S.  W.  496.  Furthermore,  on  July  28,  1915, 
nearly  two  years  after  service  of  the  writ 
of  October  28,  1913,  defendants  filed  a  mo- 


assessment,  and  levy  of  the  tax. 

5.  Municipal  corporations  «S=3562(l)-ln  ab- 
aenca  of  evldenoo  as  to  why  salt  was  not 
prosecuted  more  dlllBontly.  oonrt  cannot  say 
plaintiff  did  not  brinf  It  In  pood  faith. 
In  the  absence  of  evidence  as  to  why  suit  to 
enforce  the  lien  of  a  tax  bill  for  street  im- 
provements was  not  prosecuted  mtat  diligently, 
the  court  cannot  say,  as  a  matter  of  law,  ttiat 
Idaintiff  did  not  bring  its  suit  In  good  faith, 
intending  to  proseente  It  to  judgment 

Appeal  from  Circuit  Court,  Jackaoo  Coun- 
ty; O.  A.  Lncas,  Judge. 

Action  by  the  ParkM-Washlngton  Com- 
pany against  Julia  A.  Cecil  and  others. 
Judgment  for  plaintiff,  and  det«idanta  ap- 
peal. Affirmed. 

.D.  H.  Cecil  and  H.  H.  McCloer,  both  of 
Kansas  City,  for  appellanta. 

BaU  &  Rfland,  of  Kansas  City,  for  xe- 
qxmdent. 

TBIMBLE;  p.  J.  This  is  an  action  to  rai- 
force  the  lien  of  a  tax  bill  for  special  street 
Improvements.  Judgm^t  went  for  plaintiff 
enforcing  the  lien,  and  defendants  have  ap- 
pealed. 
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tLou  to  auAdi  tbe  writ  and  dlamlM  the  case, 
based  on  Cbe  above  gnmnda  anums  otbers. 
whldi  motion  the  court  beard  on  SeptenAa 
27, 1915^  and  same  was  orennled  on  Novenh 
ber  11,  1915,  bat  defendants  praserrad  no 
exceptions  tbereto  noKtook  any  appeal  there- 
from, If  an  appeal  from  the  order  overrul- 
ing that  motion  would  lie. 

On  Match  11, 19ie,  defrnditnta  filed  an  an- 
swer wbidi  contained  a  goieial  denial  and, 
in  addition  thereto,  set  op,  as  stated,  general 
defenses  to  Oie  merits  of  the  case  and  also 
the  same  matters  ccntalned  in  tbe  aforesaid 
motion,  namely,  the  claim  that  the  salt  was 
not  brought  within  the  period  at  the  special 
statute  of  limitation,  that  the  plaintiff  did 
not  oonthmally  prosecate  its  suit  with  dlU- 
geacB,  bnt  was  guilty  ot  ladies  in  not  having 
an  alias  sammons  Issued  after  the  mm  est 
return  of  October,  1907,  imtll  JannaiT  9. 
1913,  and  also  the  .claim  of  the  <derk's  lack 
of  authority  to  issue  tbe  alias  writ  of  Janu- 
ary 9,  1913,  that  was  served*  and  that  no 
copy  of  tbe  petition  was  sorved  with  Qie 
writ  With  respect  to  Qda  last,  however,  the 
answer  says  the  "said  alias  writ  of  sum- 
mons was  duly  served  upon  defendants." 
This  allegation  may  have  been  Intended  to 
mean  that  only  the  writ  itself  was  served, 
but  it  would  perhaps  seem  that,  if  it  was 
"duly  served"  as  a  summons,  this  would  im- 
ply that  it  was  accompanied  by  everything 
the  law  requires,  unless,  indeed,  the  charge 
that  no  petition  accmnpanied  the  writ  de- 
stroys the  implication. 

Plaintiff  contends  that,  as  the  defendants 
saved  no  exceptions  and  took  no  appeal  from 
the  order  overruling  the  motion  to  quash  and 
dismiss,  all  the  matters  alleged  in  said  mo- 
tion and  reasserted  in  the  answer  are  waived 
and  can  no  longer  be  considered,  and  hence 
are  not  before  us  for  determination,  citing 
Thompson  V.  Stearns.  197  Mo.  App.  344.  195 
S.  W.  43,  45;  Oaage,  etc.,  Co.  v.  Timber  & 
Grain  Co.,  191  S.  W.  1026;  Kepley  v.  Park 
Circuit  &  Healty  Co.,  200  S.  "W.  750,  756: 
Sign^go  V.  Signaigo  (Sup.)  205  S.  W.  23,  28. 

With  retard  to  the  alleged  defects  In  the 
issuance  and  service  of  the  writs  of  sum- 
mons, this  rule  undoubtedly  applies,  In  view 
of  the  answer  that  was  filed,  containing,  as 
we  have  said,  g^eral  defenses  to  the  mer- 
its. Whether  the  rule  would  apply  with  ref- 
erence to  the  defense  of  limitation  and  of 
laches  or  lack  of  diligence  in  prosecuting  the 
suit  may  be  a  question;  but  as  the  same 
strike  at  the  right  to  maintain  the  suit  and 
aim  to  produce  the  same  effect  as  a  demur- 
rer, it  would  seem  that  the  rule  would  ap- 
ply also  to  them.  However,  as  the  claimed 
absence  of  any  right  to  maintain  tbe  suit 
may  not  be  ^parent  upon  the  face  of  the 
reoord,  It  may  be  that  defendants  have  the 
right  to  raise  theee  defenses  by  answer,  even 
though  it  has  unsuccessfully  sought  to  Jiave 
them  upheld  by  a  previous  motion;  but  this 
would  seem  to  allow  the  defendants  to  twice 


go  Into  mattm  <tf  fact  in  order  to  litigate 
what  has  already  been  decided  against  then 
npon  8  bearl]^  as  to  those  facts,  and  of 
which  ruling  tbey  have  preserved  bo  ri^ 
to  complain. 

[S]  Be  this  as  it  may,  however,  the  reeoid 
in  this  case  shows  that  the  defendant  owner 
of  tbe  vropwtr  petitioned  the  dty  to  have 
tbe  Improvement  mad^  and  tbis  being  die 
case.  In  flie  absence  of  anything  Objection- 
able in  the  way  the  work  was  dcme  or  the 
qnality  or  diaracter  of  tbe  improvemaiit  Is 
it  not  incumbent  upon  her  to  attend  8om«^ 
what  to  the  duty  of  disposing  of  the  mattal 
In  other  words,  has  She  not  partlc^ted  in 
the  delay  that  baa  occorred  In  prosecution 
of  the  suit?  She  petitUmed  for  tbe  work  to 
be  done,  saw  that  it  was  donek  obtained  the 
bepeflt  thereof,  and,  even  after  being  eenred 
with  the  suit,  hersdf  delayed  moving  In  fiie 
matter.  Nor  does  It  appear  that  defftndants 
have  been  prejudiced  in  any  way,  unless  it 
be  in  the  increased  interest  they  may  have 
to  pay,  but  that  ooold  have  been  prerented. 

There  is  no  evidence  that  tbe  CsUnre  to 
serve  the  defendants  sooner  was  at  the  re- 
quest, or  the  fault,  of  the  plaintiff.  In  ttie 
absence  of  express  instmctlODB  to  ttie  coi- 
trary,  the  filing  of  the  petition  is  the  Tiring^ 
Ing  of  suit  McGrath  v.  St.  Louis,  etc,  B. 
Co.,  128  Mo.  1,  9,  80  S.  W.  329;  State  ex  rel. 
V.  Wilson,  216  Mo.-  215,  115  S.  W.  549.  Not 
all  of  tbe  delay  has  been  caused  by  ttie 
plaintiff.  Nearly  two  years  after  the  writ 
was  "duly  served"  upon  defendants,  a  mo- 
tion to  quash  and  dismiss  was  filed,  and 
when  that  was  overruled  a  delay  of  aerasi 
months  occurred,  and  then  defendants  fllsd 
an  answer  raising  the  same  matters  urged 
in  the  motion  and  also  certain  gena:a1  de- 
fenses to  the  merits,  and  It  was  not  until 
three  years  later,  to  wit,  December  20.  1919. 
that  a  trial  was  had.  On  certain  of  the  de- 
fenses raised  no  evidence  was  offered,  and 
the  evidence  that  was  offered  on  tbe  one  liti- 
gated was  Insuffldent  to  overcrane  the  prima 
fade  effect  of  the  tax  bill,  or  to  sastain  the 
said  defense.  So  t&r  as  the  evidence  shows, 
the  defraidants  seem  to  have  been  as  willing 
to  let  the  case  pend  and  stand  undetermined 
as  was  the  plaintiff,  and  to  be  allowed  to 
successfully  object  now  to  the  delay  wonld 
defeat  tbe  payment  for  an  Improv^ent  pe- 
titioned, for  and  of  which  the  defendants 
have  had  the  benefit,  and  for  which  thus  far 
plaintiffs  money  has  paid,  for  lo  these  years. 

[4]  The  contention  that  tbe  computation 
and  ai^rtlonment  of  costs  was  made  by  a 
clerk  of  the  board  of  public  works  and  not 
by  the  board  itself  is  without  merit,  lie 
:  tax  bill  iB  "prima  fade  evidence  of  the  valid- 
Ity  of  tbe  bill,  of  the  doing  of  the  vrark  and 
[  of  tbe  furnishing  of  the  material  charged 
for,  and  of  the  liability  of  the  land  to  the 
!  charges  stated  in  tbe  bilL"  City  Charter 
i  1898.  art  9,  S  18.  p.  154.  The  Issuing  of  the 
bill  by  tiie  board  is,  in  legal  elfect,  the  oompa* 
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tattfm,  aaseBsmeDt,  and  lery  at  the  tax ;  the 
act  of  actually  oDrapiitJiig  the  amount  being 
maned  in  the  act  of  th»  boaid  In  approving 
the  same  by  atgnlng  and  Issuing  the  bUL 
Henum  ConstrnctlMi  Oo.  t.  Jjoery,  179  Mo. 
456,  466,  78  S.  W.  618.  This  Is  too  slender  a 
tedmicality  (which  in  no  manner  affects  the 
substantial  rights  of  the  parties)  to  Justtfy 
a  denial  of  ^intlfTs  right  to  recover  for  an 
improvement  its  money  had  created.  Jeldts 
T.  Bienin,  201  Ho.  91,  U)&-UO.  98  S.  W.  703 ; 
SedaUa  ex  lA.  v.  Smith.  206  Ma  816.  36S, 
104  S.  W.  16.  ^nie  record,  however.  In  our 
view,  contains  ample  evidence  whldh  neces- 
sarily Implies  that  the  board  itself  did  what 
the  charter  reqnires  it.  to  do.  City  Charter 
1898.  art  0.  I  IT.  p.  Id. 

16]  YTe  are  of  the  (pinion  that  there  is 
notUng  to  justify  our  disturbing  Oie  Judg^ 
ment  In  the  absence  of  any  evidence  why 
the  case  was  not  prosecuted  more  diligently, 
we  cannot  say,  as  a  matter  of  law.  that  the 
plaintiff  did  not  tnlng  Its  suit  in  good  foith 
intending  to  tvosecnte  It  to  Judgment  So 
flEir  as  wo  know,  it  may  have  been  out  of  a 
disposition  to  he  lenient  wtfli  defendants, 
eq>edally  stnoe  tbej  participated  In  the  de- 
lay aftOT  they  were  notified.  There  was  no 
secret  lien,  however,  aa  notice  of  the  salt 
was  filed  with  the  dty  treasurer  as  the  tar- 
ter provides.  City  Charter  18D8.  art  8,  |  24, 
p.  88& 

Hie  Jndgmait  Is  afflrmed. 

An  eucur. 


DAVID  V.  B.  U  FRY  MFG.  CO.  (No.  16703.) 

(St  Louis  Court  of  Appeals.  Miisourl.  Jons 
7,  19iZL    Rehearing  Denied 
Feb.  2, 1922.) 

CorpontloBs  «s>8^EmpIi^4  purobaslio  stock 
onder  aareemest  to  repHrchate  held  sot  en- 
titled to  recover  as  for  sioney  had  asd  ro- 

oeived. 

Where,  parsaant  to  an  employment  agree- 
ment, plaintiff  purchased  stock  of  defendant 
corporation,  to  be  repurchased  by  defendant 
on  plaintUTs  resignation,  and  was  told  by  of- 
ficers wbo  substituted  their  own  stock  to  make 
his  checks -therefor  to  them,  which  he  did,  end 
accc|>ted  a  receipt  for  bis  first  payment  sign- 
ed by  an  officer  as  an  individual,  he  was  pat  on 
inquiry,  and  could  not  recover  as  for  money  bad 
and  received  by  defendant,  which  did  not  re- 
ceive any  pert  of  the  purchase  price,  thus  per- 
mitting it  to  purchase  Its  own  stock  by  indi- 
rection, which  It  could  not  do  directly. 

Appeal  fn»i  St  Louis  Circuit  Ooort; 
Franklin  Ferris,  Judge. 

Action  by  J.  H.  W.  David  against  the  B. 
Ia.  Fry  Manufacturing  Company.  From 
Judgment  for  plaintiff*  defendant  appeals. 
Beversed. 


FRY  MFa.  CO.  1103 
B.W.) 

Lewis  &  .Biosy  of  St  Louis,  for  appellant 
O.  J.  Mudd.  of  St  Louis,  for  respondent 

BECEEB,  J.  Plaintiff's  petition  is  In 
three  counts.  The  first  count  states  a  cause 
In  equity,  its  object  being  the  reformation 
of  the  contract  on  which  tbe  action  Is  based, 
which  contract  In  effect  was  the  employment 
of  the  idalntlff  by  tbe  defendant  as  assistant 
auperlnteudent  of  Its  factory,  upon  consid- 
eration of  the  plaintiff  puztdiasing  25  shares 
ot  the  capital  stock  of  the  defendant  com- 
pany for  tbe  price  of  $2,000.  Plaintiff  al- 
leged that  the  written  agreement  ent»ed 
Into  omitted  by  mutual  mistake  of  the  par- 
ties one  of  the  terms  agreed  upon,  to  the  ef- 
fect that  plaintiff,  at  his  <vtion,  within  the 
first  6  months  of  bis  employment  under  the 
agreement,  was  to  liave  the  rigbt  to  resign 
his  position  as  assistant  saperlntmident,  re- 
turn the  26  shares  of  stodc,  and  receive  back 
his  purchase  money. 

■  Upon  the  hearing  of  tbe  case  a  decree  re> 
suited  which  reformed  the  said  contract  as 
prayed  in  plaintiff's  first  count  The  action 
of  tbe  learned  trial  court  In  this  regard  la 
not  guesUoped  hoe. 

Plaintiff's  second  and  third  counts  In  fact 
set  up  but  one  cause  of  action  at  law  In  two 
counts.  By  the  second  count  plaintiff  se^ 
to  enforce  the  coutiract  as  reformed,  alleg- 
ing that  ptaintiff  had,  witldn  six  months 
after  he  bad  entered  the  onployment  of  tbm 
defendant  under  tike  aaid  written  omtract 
resigned  hia  poaitlmi,  twdwed  badi  his  26 
stuiea  of  etock  to  the  defeodant  and  re- 
quested the  return  of  the  porduun  mcoey, 
whidi  defendant  homver  refused  to  do. 

TOe  third  count  sedki  to  leoover  of  tlw 
defendant  the  mon^  paid  by  tiie  pUiatUr 
a>  the  purdiase  price  oC  tbe  etod^  as  for 
mtmey  Imd  and  xeotfved,  asd  without  en- 
forcement of  tbe  omtract  as  a  c<Httraet  «i 
tlie  tiieory  that  the  defendant,  tlirough  its 
officers,  had  wrongfully  obtained  plalntUTa 
money  and  should  be  obliged  to  repay  it 

The  Judgment  entered  below,  In  addition 
to  reforming  the  contract  as  prayed  in  the 
first  count  of  plalntlfTs  petition,  rendered 
Judgment  for  the  plaintiff  on  the  third  count 
for  the  sum  of  $2,000  as  fbr  money  had  and 
received,  on  condition, .  however,  that  the 
pinintlff  "forthwIHi,  and  before  entry  of 
Judgment,"  deliver  the  certificate  of  stock 
for  20  shares,  properly  Indorsed  by  the  plain- 
tiff in  blank,  to  the  derk  of  tiie  court  or 
to  the  defendant  Thereupon,  In  due  course, 
defendant  appeals. 

It  appears  that  the  defendant  company  in- 
serted the  following  advertisement  in  one 
of  the  St  Louis  dally  newspapers: 

"Wanted.— Settied  man,  capable  of  filling  a 
position  as  assistant  superintendent  in  St 
Louis  manufacturing  corporation.   Mnst  fur- 


«B»Ver  ethar  easis  see  aasM  teple  and  KBY-NUUBBR  ia  an  X«ap-Muubered  Disatts  and  InOcMS 
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nlih  good  loetl  nfereneea  and  mtiat  Invert  at 
leaat  12.000.  *  •  •*> 

Plaintiff  answered  this  adTertteanent,  and, 
after  several  conferences  with  the  president 
and  the  secretary  and  treasurer  of  the  de- 
f^dant  company,  entered  Into  a  written  con- 
tract with  the  defendant  company  wherry 
he  was  employed  as  assistant  saperlntend- 
ent,  npon  his  purchasing  25  shares  of  the 
stock  of  the  company,  for  which  be  paid  the 
sum  of  $2,500  (and  for  the  purposes  of  this 
cas^  since  no  objection  thereto  is  made  here, 
we  will  consider  the  said  contract  as  re- 
formed by  the  Judgment),  with  the  right  re- 
served In  plaintiff,  within  six  months  after 
the  date  of  his  entering  such  employment,  to 
resign  this  said  position  and  return  the  said 
stock;  whereupon  the  def^dant  would  repay 
him  the  said  purchase  money.  It  Is  conceded 
that  plaintiff  did  so  resign  and  tendw  back 
the  stodc,  but  that  defendant  refused  to  re- 
pay the  purchase  money. 

The  record  discloses  that  the  contract  in 
question  was  signed  in  the  name  of  the  de- 
fendant company  "by  H,  A.  St  Clair,  Secre- 
tary and  Treasurer,"  but  that  St.  Clair, 
however,  signed  at  the  direction  of  B.  Ia 
Fry,  the  president  al  the  said  company. 

The  said  contract  was  made  and  executed 
on  the  30th  day  of  July,  1917,  on  whldi 
date,  as  a  part  payment,  plaintiff  gave  a 
check  for  $1,000,  payable  not  to  the  order 
ot  the  B.  L.  Fry  Manufacturing  Company, 
but  to  H.  A.  St  Clalr,  and  thereafter,  on 
August  9,  1017,  gave  St  Clair  another  check 
la  the  sum  of  $1,500,  also  made  payable  to 
him.  The  plaintiff,  however,  did  not  receive 
a  certificate  for  25  shares  of  stock  on  the 
day  the  contract  was  signed,  but  was  given 
a  receipt  for  the  $1,000  paid  by  <^eck  on 
that  day.  The  said  receipt  Instead  of  be- 
ing signed  in  the  name  of  the  company,  was 
signed  by  H.  A.  St.  Clalr.  Some  days  later 
the  plaintiff  was  given  4  or  6  certificates, 
aggregating  25  shares  of  the  capital  stock 
of  the  defendant  cmnpany.  Sevo-al  of  the 
certificates  were  in  the  name  of  B.  U  Fry, 
and  at  least  one  In  the  name  of  H.  A.  St 
Clalr.  Tliese  certlflcatea  wwe  duly  indorsed 
In  Uank.  It  was  perhaps  a  month  later  that 
the  plaintiff^  upon  surrendering  these  said 
certificates,  obtained  one  certificate  for  25 
shares  of  the  capital  atoek  of  the  defendant 
company  made  oat  In  his  own  nam& 

It  is  conceded-  that  the  defendant  com- 
pany did  not  receive  any  of  the  proceeds 
at  the  two  che<^  given  by  the  jiaintl*  in 
payment  of  his  stock,  and  that  ot  the  stock 
which  plaintiff  obtained  by  the  transaction 
20  shares  were  the  individual  stock  of  B.  L. 
Fry.  who  got  $2,000  In  payment  therefor,  and 
5  shares  were  the  Individual  stock  of  St 
Olair,  trtio  got  $500  therefor,  ont  of  the  pro- 
ceeds of  the  checks  given  by  plaintiff  as 
aforesaid.  Plaintiff  at  all  times  thought  he 
was  purduutfng  stock  of  and  from  the  de- 


fendant company,  thon^  In  fact  the  stock 
ddlvered  to  plaintiff  was  not  treasury  stock 
of,  nor  stock  owned  by,  the  company  at  alL 
While  "it  is  the  law  generally,  and  certain- 
ly so  In  this  state,  that  a  business  corpora- 
tion cannot  make  a  valid  agreement  on  the 
sale  of  and  subscription  to  Its  original  capital 
stock  to  repurchase  such  stock  at  any  time 
such  original  purchaser  desires  to  have  It  do 
so,"  Inter-State  Qrocer  Co.  v.  Taylor,  200 
Mo.  App.  205,  204  S.  W.  408  (see,  also.  St 
Louis  Kawhlde  Co.  v.  HIU,  72  Mo.  App.  142; 
Boley  V.  Sonoro  Dev.  Co.,  126  Mo.  App.  116, 
103  S.  W.  975 ;  Wilson  v.  Mercantile  Co.,  167 
Ma  App.  305,  149  S.  W.  1156;   Sexton  v. 
Railway  Ca.  194  8.  W.  1081),  yet  "It  seems 
that  where  a  corporation  buys  In  its  stock 
for  the  purpose  of  saving  a  debt  and  with  a 
view  of  reissuing  the  same,  or  under  drcum- 
j  stances  where  the  transaction  Is  fair  on  Its 
'  face.  Is  not  tainted  with  fraud,  and  is  clear- 
j  ly  to  the  Interest  of  the  corporation,  the 
[  transaction  will  be  upheld,  unless  prohibited 
I  by  Its  charter.  2  Thompson  on  Corporations, 
§§  2062,  2068,  and  2069.  and  cases  dted  in 
'  note  2 ;  Gbetlain  v.  Insurance  (3o,  86  liL  220; 
1  Eggmann  v.  Blanks,  40  Mo.  App.  318  (under 
[laws  of  Illinois);   1  Morawetz  on  Private 
Corporations,  U  114  and  434."    St  Louis 
I  Bawhide  Co.  v.  Hill,  supra. 
I    One  of  the  principal  reasons  underlying 
I  the  general  rule  that  a  corporation  oumot 
[  buy  Its  own  sto^  is  that— 

I    "If  the  incorporators  or  8tockh<ddera  could 
.  be  allowed,  as  aoon  as  incorporation  was  eom- 
'  pleted.  to  sell  out  their  stock  to  the  company. 
!  and  thereby  eacape  liability  for  unpaid  sab- 
scriptions,  or,  in  case  the  stock  was  fully  paid. 
I  to  receive  back  from  the  company  the  amount 
I  paid  in,  and  to  turn  back  to  the  company  the 
{  stock  subscribed,  the  doors  for  great  frauds 
,  upon  creditors  would  be  thrown  wide  open,  and 
the  conse<)uenceB  would  not  only  be  d£astrons 
to  the  creditors,  but  t^so  be  fatal  to  the  corpo- 
rations themselves,  inasmuch  as  no  one  would 
deal  with  corporations  under  such  conditions." 
Cbrisman-Sawyer  Banking  Co.  v.  Independent 
Wool  Mfg.  Co.,  168  Ho.  643.  68  S.  W.  1029l 

And  this  court  In  an  opinion  by  Bombaur, 
J.,  holding  that  a  corporation  has  no  powor 
to  repurchase  Its  own  stock,  said: 

"It  is  not  simply  a  question  between  tlw 
state  and  the  corporation,  or  between  Uie  cor- 
poration and  its  creditors,  as  the  defendant  as- 
sumes, but  a  question  affecting  the  Talidity  of 
the  contract  itaelf. 

"Section  987,  of  the  Revtsed  Statutes  [now 
section  101S9,  R.  8.  of  Ho.  1M9]  prescribes  in 
what  manner  manufacturing  and  business  cor- 
poradons  may  dimioisb  their  capital  stock  and 
the  method  therein  prescribed  la  a  limitation 
of  tbe  power  to  diminish  it  In  any  other  way. 
•  •  ♦  "  St  Louis  Carriage  Hfg.  Co.  t.  Hu- 
bert, 24  Ha  App.  3S8. 

According  to  the  record  before  us  there  are 
several  circumstances  which  should  have  put 
plaintiff  upon  inquiry.    One  of  these  was 
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that,  wben  plaintiff  asked  St  Clair  In  whose 
name  plaintiff  Bliould  make  ant  the  che<^8  in 
paymrat  of  the  stock,  he  was  told  that  if  he 
"made  them  out  In  his  (St  Glair's)  name  it 
would  be  more  oonv^Ient"  for  him.  Plain- 
tiff acquiesced  and  made  the  checks  payable 
to  St  Olair.  Another,  that  when  plaintiff 
made  his  first  payment  by  girlng  St  Olalr  his 
diecfe  for  $1,000  he  accepted  a  receipt  there- 
tor  signed  by  "H.  A  St  Olair"  as  an  In- 
dividual, and  not  signed  by  the  company. 

In  our  view*  in  light  of  these  facts,  plaintiff 
should  have  been  put  upon  inquiry  as  to 
whether  or  not  he  was  in  fact  dealing  with 
the  corpoiaOon  and  baying  treamiry  EtoA 
from  It 

Though  it  clearly  appears  that  the  treas- 
ury of  the  defMidant  company  did  not  in 
fact  receive  a  i^gle  dollar  of  the  purchase 
price  paid  by  plaintiff  for  the  6to<^,  the 
learned  trial  court  below  permitted  plaintiff 
to  recover  against  the  defendant  as  for  mon- 
ey had  and  received.  We  do  not,  however, 
agree  with  the  learned  trial  Judge  that  the 
defendant  should  in  equity  and  good  con- 
Bdence  be  made  to  td  plaintiff  the 

12,600  he  paid  for  bis  25  shares  of  the  capi- 
tal stodc  of  the  defendant  company.  To  per* 
mlt  plaintiff  to  recover  as  for  money  had 
and  received  would  but  tn  effect  (under  the 
facts  and  drcumstances  here  shown)  be  Ho- 
ing  by  Indirecticm  that  which  the  covrtB  have 
clearly  held  cannot  be  done  directly,  namely, 
permit  the  defendant  corporation  to  purchase 
its  own  stock  when,  as  a  result  of  such  pur- 
chase, the  capital  stock  of  the  corporation 
would  be  diminished  In  the  amount  that  the 
corporation  paid  tlierefor.  Whatever  rtfi^tB 
or  recourse  plaintiff  may  have  fts  against 
St.  Olalr  or  Vry  aa  individuals  Is  a  matter 
not  before  us. 

The  judgm^t  for  plaintiff  on  bis  third 
count  diould  be,  and  the  same  Is  hereto,  re> 
versed. 

ALLEN,  P.  J.,  and  DAUBS,  X,  concur 


JOYCE-WATKINS  CO.  v.  P.  R.  WALSH  TIE 
&  TIMBER  CO.  (HUGHES  at  it, 
Intemaers).   (No.  16190.) 

(St  Loois  Oourt  of  Appeals.   Muaoori.  Jan. 
3, 1922.   Rehearing  Denied 
Peb.  2,  1922.) 

I.  Carriers  «s»2(a-^vldene«  In  aellon  lavelv- 
Ir|  rifkt  to  overotaarBw  on  shipnants  kald  to 
prove  that  defendant  sMppad  gooil*  to  plala- 
tW,  who  paM  the  freight. 

In  an  action  involving  an  issue  as  to  wheth- 
er plaintiff  or  an  ioterpleader  defendant  was 
entitled  to  recover  overcharges  od  shipments 
ot  railroad  tiea  by  defendant  to  plaintiff,  evi- 
dence held  to  prove  that  sudi  defendant  pur- 


chased and  shipped  ties  to  pllintiff  as  plain- 
tilTs  agent,  and  that  lOaintifl  paid  the  freight 

Z  Carriers  •^202— Principal  to  whom  agent 
shipped  Me*  and  who  paid  freight  was  enti- 
tled to  recover  exeees  freight  ohargea. 

Where  agent  purchased  and  shipped  rail- 
road ties  to  principal  who  paid  freight  thereon, 
the  principal,  and  not  the  agent,  was  entiUed 
to  recover  the  excess  freight  charges. 

3.  Carriers  4»202— Principal  to  irhom  agent 
shipped  ties  and  who  paJd  freight  held  entU 
tied  to  exoses  freight  ohnrges  as  against  sell* 
er*. 

Where  agent  purchased  and  shipped  rail- 
road ties  to  principal,  who  paid  freight  charges, 
and  where  goods  were  not  shipped  in  the  name 
of  the  sellers,  the  prindpsl,  and  not  the  sellers, 
was  entitled  to  recover  excess  freight  charges. 

Appeal  frffln  St  Louis  Circuit  0}urt; 
Thomas  C.  Hennings,  Judge. 
"Not  to  be  officially  publlshea.** 

Action  by  the  Joyce-WaUins  Company 
against  the  receivers  of  the  St  IjouIb  & 
San  Francisco  Railroad  Con^iany.  in  which 
the  defendant  filed  an  answer  in  the  nature 
of  a  bill  of  interpleader  pursuant  to  which 
the  F.  R.  Walsh  Tie  &  Timber  Company  was 
made  a  party,  and  in  which  J.  W.  Hughes 
and  others  intervened.  Judgment  for  Inter- 
veuers*  and  plaintiff  aiveaia.  Bevaread  and 
remanded,  with  directions. 

F.  W.  Bull  and  Arttiiir  S.  Lytton,  both  of 
Oiicago,  111.,  and  Harry  A  Frank  and  Oua- 
tave  A.  Stamm,  both  of  St  Louis,  for  appel- 
lant 

Thomas  L.  RhlllpB  and  Arnold  Just  boUi 
of  St.  Louis,  for  intervtimers. 

B.  v.  &  0.  B.  Allen,  both  o(f  St  Louis,  fOr 
defendant. 

NIFPBB,  0>  This  is  an  action  to  recover 
overcharges  on  certain  shipments  of  rail- 
road ties.  The  suit  originated  on  the  14th  of 
May,  1916,  by  the  plaintiff  filing  suit  against 
the  receivers  of  the  St.  Louis  ft  San  Fran- 
cisco Railroad  Company  for  such  over- 
charges. Snbsequeqtly  die  receivers  filed  an 
answer  in  the  nature  of  a  bffl  of  interplead- 
er, asking  permission  to  imy  into  court  the 
overcharges,  amounting  to  ^,223.88.  alleging 
that  the  defendant  P.  B.  Walsh  Tie  &  Tim- 
ber Company,  hereafter  referred  to  as  the 
Vi  alsh  CJompany,  had  made  demand  on  them 
for  said  overcharges,  basing  its  demand  on 
the  ground  that  it  was  the  consignor  of  the 
shipment  of  ties,  and  that  the  claim  of  the 
plaintiff  was  based  upon  the  allegation  that 
the  plaintiff  was  the  consignee  of  said  ship- 
ments, and  asked  the  court  to  make  the 
Walsh  Company  party  defendant  There- 
after plaintiff  filed  a  r^ly  Admitting  the 
sum  mentioned  was  the  amonnt  due  for  said 
overcharges,  and  the  Walsh  Company  be- 
came a  party  defendant  and  entered  Its  ap- 
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poftranoe.  l*%reafter  tha  Walsh  Company 
filed  Its  mnBw,  allefliic  that  It  was  the 
prodtM»r,  vendor,  and  consignor  of  the  ties 
InvtdTed  la  the  shipments ;  that  It  sold  said 
ties  to  the  plaintiff  lab.  can  St  IaoIb, 
Mto.;  tliat  It  paid  the  freight  on  said  cars 
on  the  date,  and  tot  the  amount  stated  in 
^IntifPs  petitbm,  and  dabned  that  It  was 
entitled  to  the  entire  amonnt  of  IS.22S.88. 
The  reoelTers  paid  this  amount  and  Interest 
into  eonrt  SubeeqnenUy  plalnttfl  filed  Its 
ansnrer  and  Intsrptea  to  the  Intwplea  of  the 
Walsh  Company,  denying  generally  the  al- 
lege tlona  in  said  defimdanl^s  inten>lea,  and 
alleging  that  on  or  about  Mi^  28,  1913,  and 
tor  a  loi^  time  prior  thereto,  defendant  was 
plaintiff's  agent  for  the  purchase  of  ties,  in 
accordance  with  a  certain  written  contract 
of  agen^  dated  Bfarch  18,  1600;  that.  In 
oatBldwatlon  of  Its  services  as  said  agmt; 
the  Walsh  Company  received  a  commission 
at  two  ooDta  and  one  cent,  respec&vd^, 
OB  each  railroad  tic  so  pordhased;  that 
from  May  28,  lOlS.  to  July  12,  1»1S,  the 
Walrii  Company,  as  such  agent,  and  acting 
for  plalntifl,  punfliased  certain  ties  at  vari- 
ous points  and  statitms  in  Ulssourl,  as  Item- 
ised In  PlalnOfTs  Exhibit  A.  and  shipped 
said  ties  to  the  plaintiff  at  St  Lonls;  that 
plaintiff  had  a  credit  arrangement  with  the 
St  Lonla  A  San  Fcandaoo  BaHroad  Com- 
pany whereby  blUs  tar  aald  freight  ship- 
ments were  rendered  at  stated  p^ods,  and 
were  paid  by  St.  JjoqIs  bank  chedis,  by  its 
agent,  the  Walsh  Company;  that  the  Walsh 
Company  inunedlat^  made  bank  drafts  up- 
on the  plaintiff  for  the  amount  of  said 
freight  charges,  and  deposited  said  drafts  to 
rdmburse  ItseU  and  to  oova>  Its  checks  so 
giroi  as  aforesaid;  that  Immediately  upon 
ttie  payment  ct  said  freight  charges  defend- 
ant forwarded  to  the  idaiatiff  the  receipted 
bills*  wbidi  remained  with  the  plaintiff  as 
Its  property;  that  said  freight  bills  were 
paid  with  money  of  plalntifl;  and  that  the 
Walsh  Company,  as  agent  of  plaintiff,  had 
no  right,  title,  or  Interest  In  or  to  said  over- 
charges,  and  plalntifl  thereby  claimed  the 
entire  fund  with  accrued  Interest  There- 
after the  Himmelberger-Harrison  Lumber 
Company,  F.  P.  Weatherford,  W.  F.  Tiller, 
J.  W.  Hughes,  and  J.  W.  Johnson  filed  their 
separate  Intervening  petitions,  each  of  which 
contained  the  averment  that  it  (or  he)  was 
the  producer,  vendor,  and  shipper  of  certain 
ties  mentioned  in  Plaintiff's  Exhibit  A;  that 
the  ties  so  produced  and  shipped  were  ship- 
ped and  sold  to  the  Walsh  Company  at  fixed 
prices  f.  0.  b.  cars  at  St  Louis;  that  the 
said  interveners  paid  the  freight;  and  that 
as  to  such  cars  they  were  entitled  to  the 
overcharges. 

Plaintiff  filed  a  demurrer  to  each  of  these 
petitions,  which  was  overruled. 

The  case  was  referred,  and  the  referee 
found  In  favor  of  the  Interveners  as  to  the 
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amount  of  orardiaxsai  dalaed  by  tiMm,  and 
In  favor  of  the  Walsh  Company  as  to  the 
remaining  portiML  of  the  overdu^pes*  wlildi 
amount  so  aUowatf  tiie  Walsh  Company  was 
about  one^utif  of  tiie  total  amount  of  the 
overchargsa. 

At  the  time  of  the  hearing  It  was  stipu- 
lated that  the  shlionents  aa  abown  on  Plain- 
tiff's Ibcblblt  A.  comctiy  stated  tbe  dates, 
car  numberti,  and  movements  of  said  cars^ 
together  with  the  overcharges  exacted  by  the 
railroad  compay  on  each  car,  and  the  amount 
was  tbe  amonnt  of  orarchargea  paid  into 
court  by  the  receivers,  and  that  the  plalntifl 
in  each  and  every  ahipmmt  appearing  in 
such  exhibit  was  tbe  consignee,  and  that  the 
Walsh  Company  was  designated  as  the  con- 
signor in  all  of  said  ahipmeuts  except  two, 
and  in  tfaoae  two  tbe  r^reaentatiye  of  the 
Waldi  0<mipany  was  tbe  consignor';  that  ttie 
trcdght  (diargea  on  every  shlpn^t  appear- 
ing on  said  exhibit  were  paid  by  the  Walsh 
Company  to  the  railroad  we^ly  with  its 
checks  and  on  Ita  bank  account ;  and  that  im- 
mediately upon  such  payment  the  Walsh 
Company  drew  a  draft  on  tbe  idalntiff  for 
tile  money  paid,  with  the  vxj/enao  biUa  at> 
tacbad,  vtaicfa  drafts  were  bonbred  by  the 
plaintiff.  In  this  action  plaintiff  sedEs  to 
recover  only  for  ties  shipped  from  May  27. 
1913,  until  July  12,  ldl3. 

On  March  IS,  1909,  the  Walsh  Company, 
as  party  of  the  first  part  and  the  plaintiff, 
as  party  of  tbe  second  part  entered  into  a 
written  contract  whereby  the  Walsh  Com- 
pany agreed  to  act  as  exclusive  agent  of  tbe 
plahttlff  In  the  states  of  Missouri,  Arkansas, 
Oklahoma,  and  Louisiana  for  the  purchase 
of  all  kinds  of  railroad  tiea  The  plaintiff 
was  to  pay  the  Walsh  Company  a  commis- 
sion of  two  cents  on  each  railroad  tie  whidi 
the  Walsh  Company  should  buy  In  the  ter- 
ritory above  named  "at  a  price  and  on  terms 
which  shall  be  satisfactory  to  the  party  of 
the  second  part"  The  said  contract  also 
provided  that  plaintiff  was  not  to  buy,  or  au- 
thorize any  other  person  to  buy,  railroad 
ties  of  any  kind,  in  any  of  the  four  states 
mentioned,  during  the  life  of  the  contract 
and  the  Walsh  Company  was  not  to  buy  or 
sell  any  ties  within  this  -  territory  during 
the  life  of  the  agreement  to  any  other  per- 
son than  the  plaintiff.  It  was  provided  also 
that  the  agreement  should  be  in  force  for  one 
year.  After  tbe  execution  of  ttiat  contract 
Mr.  Werner,  who  Is  secretary  and  treasurer 
of  the  plaintiff  company,  testified  that  plain- 
tiff and  the  Walsh  Company  continued  to  do 
business  until  the  spring  of  1914  along  the 
same  lines  as  outlined  In  tbe  written  con- 
tract although  no  new  contract  was  entered 
into  after  the  date  on  which  it  was  provided 
this  contract  was  to  expire.  He  testified 
that  from  the  date  of  the  execution  of  the 
contract  until  the  spring  of  1914,  whi(^  In- 
cluded the  time  during  wbicb  these  ties  Sn 
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controversy  were  atiiiqped,  the  plaintiff  am- 
tinued  to  pay  to  tlie  Wolslt  Company  a  com- 
mlaslon  of  two  cents  on  eech  tie  loacM  on 
cars  at  the  point  fa  iwodactlon,  diat  the 
Walsh  Company  would  make  drafts  on  plain- 
tiff for  the  value  of  such  ties,  and  that  such 
were  paid  by  the  plaintiff.  A  nnmhw  of 
drafts  were  Introduced  In  evidaice  showing 
the  method  ad(q;>ted  by  plaintiff  and  the 
Walsh  Company  with  req>ect  to  the  par* 
chase  and  payment  of  the  ties  In  controversy. 
These  drafts  were  signed  by  the  Walsh  Com- 
pany, per  A.  P.  Htwrnann,  seoretary  ud 
treasure. 

A  similar  case  betwe«i  the  same  parties, 
In  which  many  of  the  questions  were  the 
same^  was  decided  by  our  Supreme  Court  In 
the  case  of  Cobbs  v.  Joyce-Watklns  et  al. 
(Sup.)  228  S.  W.  D04.  It  appears  that  the 
ties  which  were  shipped  by  the  Interveners 
were  sold  in  carload  lots,  the  Interveners 
executing  a  bill  of  sale  to  the  plaintiff  at 
the  time  tibey  were  loaded,  and  the  Walsh 
Company  wonld  draw  a  draft  on  plaintiff 
for  the  amount  In  such  car. 

A.  P.  Hopmann,  on  behalf  of  the  Walsh 
Company,  testified  that  he  was  secretary  of 
said  cctmpany ;  that  the  buyera  at  the  Walah 
Company  at  the  vailons  stations  would  Is- 
soe  drafts  drawn  on  the  P.  B.  Walsh  Tie  ft 
Timber  Company  In  payment  of  ties  pur- 
chased from  wagons,  and  that  coides  of  the 
drafts  wonld  be  mailed  to  the  office.  He  said 
that  he  rendra-ed  statements  to  the  plaintiff 
sbowing  commissions  earned  by  tbe  Walsh 
Company  during  the  months  of  May,  Juue, 
and  July,  1913,  and  that  the  statements  so 
rendered  represented  commissions  on  ties 
shipped.  The  ties  purchased  from  the  pro- 
ducers off  the  wagons  at  different  stations 
represented  the  station  ties.  It  is  for  the 
overcharges  on  these  ties  that  the  Walsh 
Company  contends.  He  stated  that  the 
Walsh  Company  manufactured  or  made  ties, 
but  no  account  of  them  was  kept  In  the  rec- 
ord he  was  then  referring  to,  and  also  stated 
that  the  ties  manufactured  by  the  Walsh 
Company  were  k^t  In  separate  yards  and 
did  not  go  into  the  station  ties.  He  fur- 
ther stated  that  the  ties  bought  from  In- 
tervener  Johnson  were  purchased  and  paid 
for  by  draft  drawn  on  the  plaintiff  com- 
pany. He  says  these  ties  were  paid  for  f. 
o.  b.  point  of  shipment,  and  that  the  Walsh 
Company,  of  whldi  he  was  secretary,  re- 
ceived two  cents  a  tie  for  purchasing  the 
same  on  behalf  of  the  plaintiff  company,  and 
were  paid  for  f.  o.  b.  tbe  point  of  shipment, 
and  tbat  the  only  connection  the  Walsh  Com- 
pany had  with  tbe  matter  was  to  receive  a 
two-cent  commission  for  the  purchase  there- 
of. This  was  true  as  to  practically  all  of  the 
ties  purchased  from  the  Interveners.  He  al- 
so stated  Qiat  the  Wali^  Company  rectived 
the  same  conmtsslon  on  ties  which  were 
bought  at  the  stations,  and  tbat  he  rendered 


aoconuts  to  tbe  plaintiff  company  for  those 
cars  which  were  loaded  from  ties  punibased 
at  the  stations  at  the  same  rate  and  und« 
the  same  conditions  tbat  he  did  for  tbe  oth- 
er can,  and  that  the  Walsh  Company  re- 
ceived the  same  oommisslfm.  The  station 
ties,  as  they  are  called,  were  Invoiced  by  the 
Walsh  Company  against  the  idalntlff,  but 
the  ties  bought  from  the  interveners  wne 
not  so  iBTttfced;  the  Walsh  C(nnpany  almvij 
drawii^  drafts  in  tarox  of  itself.  It  also 
appears  from  his  testisMMiy  that  tbe  plain- 
tiff would  advance  the  Walsh  Ctdnpany  mon- 
ey from  the  tiub  to  time. 

P.  B.  Walsh,  who  was  president  of  the 
Walsh  Compay  during  the  time  the  tiea  in 
controversy  were  shipped,  Mstifled  that  the 
method  of  doing  business  during  this  time 
was  In  conformity  to  an  agrettQeat  entered 
into  after  the  expiration  of  the  first  con- 
tract with  tbe  plaintiff.  The  Walsh  Com- 
I>any  introduoed  In  evidence  certain  letters 
written  by  the  plaintiff  to  it  In  January  and 
March,  1912.  In  whlcb  the  jOaintUt  permitted 
the  Walsh  Company  to  buy  ties  <m  its 
aocount,  and  itaUxig  that  they  would  not 
be  the  iHvperty  of  the  plaintiff  until  loaded 
on  cars,  hut  were  to  be  turned  over  to  Oie 
plaintiff  at  no  higher  price  than  the?  were 
th&i  paying  for  others. 

[1, 2]  We  think,  however,  the  orerwhdm- 
Ing  weight  of  the  evidence  ahowa  tbat  tbe 
Walsh  Company  beoght  not  only  tbe  ties 
from  the  intarveners,  but  the  ties  leforred 
to  as  station  ties,  as  the  agent  of  the  plain- 
tiff company.  PUdntlff  paid  tbe  fright  and 
gave  the  Walsh  Coopany  its  two  cents  per 
tie  Just  aa  it  bad  done  prior  to  tiw  eqiLta- 
tlon  of  the  contract  of  March  13, 1W».  And* 
as  stated  in  Cobba  t,  Joyce-Watklns  et  aL 
(Sup.)  ai^ra: 

'The  Watkuis  Company  piUd  all  the  freight 
charges  by  tlie  Frisco  Railroad.-  It  was,  in  fact, 
both  consignor  and  consignee.  It  bore  the 
burden  of  the  transportation,  snd,  as  against 
the  Walsh  Company,  is  clearly  entitled  to  re- 
coTsr  the  overcharges." 

[S]  As  to  the  interveners,  they  clearly  had 
no  right  to  the  overcharges.  They  were  In 
no  sense  the  consignees.  They  bad  nothlDj; 
to  do  with  the  ties  after  they  were  loaded 
on  the  cars.  They  paid  no  freight  charges. 
They  were  not  shipped  in  their  name.  They 
had  no  contract  with  ttie  railroad  company 
by  which  they  could  have  been  held  for 
freight,  and  the  railroad  company  could  fiot 
have  recovered  from  the  Interveners  for  any 
undercharge  had  there  been  such.  We  tbijik, 
under  the  ruling  of  our  Supreme  Court  In 
Cobbs  v.  Joyce-Watklns  et  al.  (Sup.)  supra, 
the  plaintiff  Is  clearly  entitled  to  recover  all 
of  these  overchargea  It  Is  the  contention  of 
the  Walsh  Company  here  that  In  the  above- 
named  case  It  is  not  shown  that  tbe  Walsh 
Company  was  entitled  to  and  did  buy  ties 
on  its  own  account  as  shown  by  certain  ex- 
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UbitB  in  ibe  present  case.  But  the  oral  tes- 
thnony,  as  well  as  all  the  documentary  erl* 
deuce,  we  tblnfe,  shows  clearly  that  Viere 
was  no  material  change  in  the  method  and 
manner  In  which  tbe  plaintiff  and  the 
Walsh  Company  conducted  their  business 
with  each  other  after  tbe  expiration  of  the 
flrst  contract  And,  when  the  station  buy- 
ing began,  Walsh  testified  that  there  was 
no  material  change  In  the  rate  of  compensa- 
tion»  method  of  reimbursement  for  the  mon- 
ey expended,  tbe  method  of  handling  fr^ht 
charges,  etc.;  that  the  additional  contract 
dated  June  27,  1913,  purporting  to  ontHne  a 
new  method  of  doing  hosiness,  was  executed 
and  put  In  writing  partly  for  the  purpose  of 
showing  the  railroad  company  that  the  ties 
were  intrastate,  and  not  interstate,  ship- 
ments- It  follows,  th^fore,  that  the  judg- 
ment of  the  trial  court  should  be  reversed 
and  remanded,  with  directions  to  enter  Judg- 
ment t<3T  the  plaintiff  for  the  full  amount  of 
oTercharges,  being  $2,691.67,  and  render 
Judgment  against  interpleader  P.  R.  WalaB 
Tie  &  Timber  Oompany  and  Interreners 
F.  P.  Weatherford,  3.  W.  Johnson,  J.  W. 
Hughes,  Hlmmelberger-Harrlson  Lumber 
Oompany,  and  W.  F.  TUler  on  thtfr  respec- 
tive Intervening  petitlona.  ThA  Ccanmlarion- 
er  so  recommends. 

PBR  GUBIAM.  The  foregoing  opinion  of 
NIPPER.       Is  adopted  as  tbe  opinion  of 

the  court 

Tbe  judgment  of  the  drcnlt  court  is  ac- 
cordingly reversed  and  remanded,  with  di- 
rections to  enter  jnij^ent  for  the  i^aintiff 
in  accordance  with  tbe  recommendatioa  of 
the  Commissioner. 

ALLEN,  P.  and  BECKER  and  DAUES, 
JJ.,  ooncor. 


COBB  &  GREGORY  v.  PARKER,  Cousty 
Judge,  et  al.   (No.  288-3542.) 

(OommissioD  of  Appeals  of  Texas,  Sectitm  A 
Feb.  1,  1922.) 

Eleotlon  of  remedies  ^3(1)— Mandamns  to 
compel  eoanty  to  pay  amount  due  under  re- 
voked acoord  without  satisfaction  did  not 
bar  proceeding  to  oompol  paymeat  of  amunt 

originally  claimed. 
Where  there  was  a  dispute  between  the 
commissioners*  court  and  contractors  as  to 
amount  due  contractors,  and  where  commission- 
ers* court  ordered  certain  sum  paid  in  full 
settlement  of  tbe  claim  as  balance  due  them 
and  directed  clerk  of  court  to  Issae  warrants 
for  such  amount,  contractors*  nnsnccessful  pro- 
ceeding in  mandamus  to  compel  payment  of  such 
amount  on  county's  refusal  to  issne  warrants 
and  revocation  of  the  agreement  did  not  pre- 
clude tbem  from  subsequently  compelling  coun- 


ty, by  mandamus,  to  pay  the  amount  originaHy 
claimed  due,  since  in  such  ease  there  was 
merely  an  unexecuted  accord  without  natlsfae- 
tion,  unenforceable  because  revoked. 

ErrOT  to  Court  of  Civil  .A^>eals  of  Ninth 
Supr^e  Judicial  District 

Mandamus  by  Cobb  &  Gr^ory  against  W. 
S.  Parker,  County  Judge,  and  others.  Judg- 
ment tor  defendants  affirmed  by  Court  of 
Civil  Appeals  (216  S.  W.  214),  and  plaintiffs 
bring  error.  Remanded,  wlUi  tnstroctlCHia  to 
Issue  peremptory  vrlt 

R.  L.  Durham  and  W.  D.  Gordon,  both  <a 
Beaumont,  and  Gea  T.  Oloogft,  of  Huston, 
for  plaintlflbi  In  error. 

T.  &.  Welch,  of  Port  Necibes,  and  8.  D. 
Tant,  ot  Sour  Lake,  £i»  defiaidantB  in  omr. 

SPENOBffi,  P.  J.  PlalntUrs  In  error,  J.  A 
Gregory  and  O.  E.  Oobb^  aa  partners,  on  or 
about  December  13,  A.  D.  1915,  entered  Into 
a  contract  with  Hardin  county,  acting  by 
and  through  its  duly  authorized  (Petals,  to 
build  a  road  in  Hardin  county,  all  material, 
tools,  and  labor  to  be  fumlahed  by  plalntilEB 
in  error. 

The  agreed  comlderation  of  $79,500  was 
to  be  paid  In  county's  time  warrants  num- 
bered from  1  to  159,  Inclusive,  for  the  sum 
of  ¥500  each.  Payments  based  upon  the  es- 
timate of  the  engineers  as  to  the  work  done 
were  to  be  made  monthly,  and  for  every  ^00 
worth  of  work  Aoae  a  warrant  tar  that 
amount  was  to  be  Issued  and  delivered  to 
plaintiffs  in  error,  with  the  reservation  that 
16  per  cent  of  the  amount  should  be  retained 
as  a  guarantee  against  poor  workmanship 
and  material,  but  which  should  be  paid 
plaintiffs  In  emw  when  tb»  work  wu  llnally 
accepted. 

For  work  done  prior  to  the  March  term  A. 
D.  1916,  the  plaintiffs  In  errw  presented  to 
the  commlsslcmers'  court  at  the  March  term 
an  approved  estimate  of  S18,97adl,  and  the 
court  issued  and  d^vwed  time  warrants 
amounting  to  $18,000,  ieavlns  unpaid  $970^1. 

At  the  June  term  of  the  court  plain tiffa  in 
error  pres^ted  to  the  ooort  an  ai^Hrored  es- 
timate by  the  engineers  of  $l«49a32,  and  tbe 
court  entered  an  order  allowing  it  in  fall,  bnt 
issued  and  delivered  warrants  for  $7,500 
only,  leaving  $8,69&32  unpaid. 

It  apiwars  from  the  allegations  of  ttie  pe- 
tition in  the  first  suit  that  [daintiffiB  in  er- 
ror had  been  before  the  commla8l<Hier8'  coort 
on  several  occasions  In  an  attem^H  to  settle 
with  the  county  and  have  thdr  claim  allow- 
ed. The  then  county  Judge  and  J.  L.  flow- 
ers, one  of  the  commissltmers,  were  averse 
to  making  any  settlement,  or  to  allowing  any 
claim  and  absented  thenselves  from  the  ses- 
sions of  the  court  to  prevent  any  action  fa- 
vorable to  plaintiffs  in  error. 

On  the  7th  day  of  August,  lAlft,  liowera-. 
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the  tliTee  oommlndonm,  without  ttw  comity 
Judge  beliiK  iweseot  and  partidpatlng,  actti^ 
as  and  for  tlie  commissioners'  court,  entered 
an  order  allowing  plaintiffs  In  exror  the  Bom 
of  $6,811.02  In  foil  setUement  of  their  claim 
and  as  the  balance  due  them  andw  the  eon- 
tract  and  directing  the  clerk  of  the  oonrt  to 
dsaue  time  warrants  to  cover. 

The  fdork  of  the  coimtr  coort  having  re- 
fDsed  to  laaoe  the  warrants  as  directed  in  the 
order,  plalntUh  in  error  cm  Atwnst  SI,  1016, 
Instituted  mandamu  proceedings  to  compel 
the  clerk  to  Issue  and  ddlver  the  warrants 
and  to  compel  the  oonnty  Jodge  to  sign  them 
as  the  contract  contemplated.  TbB  wants 
soccestfiilly  reidsted  the  lasnance  of  the  man- 
damns,  npon  the  gnmnd  that  the  <nder  of 
the  lliree  members  of  the  commisalfmers* 
court  attempting  to  act  as  the  court  was  in- 
valid because  there  was  no  quorum  of  the 
court,  the  conn^  Judge  not  b^Uig  presmt  and 
partidpatli^ 

From  this  adverse  ruling  pUUntiOs  in  et- 
ror  appealed  to  the  Court  of  OItII  Anwals. 
and  that  court  affirmed  the  trial  courts  Judg^ 
ment,  hcddlng  tlw  order  invalid  and  denying 
the  issnanoe  of  the  mandamus.  SOS  S.  W. 
488.  PlalntUEa  In  error  applied  for  a  writ  of 
error,  but  the  applicatlffli  tor  the  writ  was 
refosed  hy  the  Supreme  Oourt  on  February 
26.  1919.  208  8.  W.  xvL 

At  the  October,  A.  D.  1916,  term  of  court 
the  commissloaers'  court  rescinded  the  order 
allowing  plaintiffs  In  error  the  sum  of  $6,7 
811.02,  and  instead  thereof  entered  an  order 
allowtaig  Ihem  the  sum  of  f224  in  full  settle- 
ment of  thB  amount  due,  but  this  amount 
was  not  accepted  by  than  in  satisfaction  of 
their  claim. 

The  present  action  by  pi4^inriffa  in  error 
against  Hardin  county,  the  cranmlasioaers' 
court  of  Hardin  oount7f  the  oounty  Judge, 
and  the  four  commissioners  of  Hardin  coun- 
ty. Is  for  a  mandamus  to  cunpel  the  comm^ 
sloners*  court  to  issue  and  deliver  or  cause 
to  be  Issued  and  deUyered  to  than  warrants 
for  the  two  items,  one  for  98,698.82,  and  the 
other  for  $970.91. 

Defendants  In  error,  among  other  defenses, 
pleaded  that,  as  plaintiffs  In  error  had  elect- 
ed to  accept  under  the  order  of  August  7, 
1916,  allowing  them  $6,811.(^2,  by  seeking  a 
mandamus  to  compd  the  issuance  ot  war* 
rants  mentioned  therdn,  tb^  are  bound  by 
such  electltm. 

The  trial  court,  among  other  things,  found 
that  at  the  time  plalntiffB  In  error  Instituted 
the  first  suit  fbe  sums  of  $970.91  and  the 
sum  of  $8,698.32  were  then  due  by  Hardin 
county  to  plalutiffe  in  error ;  that  the  claim 
of  $6,811.02  was  presented  to  the  commis- 
sioners' court,  and  that  the  county  Judge  and 
one  of  the  commissioners  absented  them- 
selves  from  the  courtroom  and  refused  to  re- 
main until  the  claim  could  be  acted  upon; 
that  thereafter  the  three  commissioners 


ad<vted  the  ordo-  allowing  the  claim  of  $6,- 
811.02;  that  this  amount  was  allowed  as  ihe 
balance  due  plaintiffs  In  ernv  qndw  the  cw- 
tract;  and  that  the  amount  was  carved  out 
of  their  <Hi^nal  claim  and  constituted  a  part 
of  their  daim,  as  set  tarfh  in  the  petltlMi  in 
the  present  suit. 

Tho  condusions  ct  law  up<«  the  fiicts 
foimd  were  that  the  action  of  the  cnnmls- 
stcmws*  court  in  auditing  and  allowing  the 
claim  of  $18,970.91  and  f  16,196^  coastituted 
a  valid  and  binding  Jud^ent  against  Uie 
county  for  the  amount  allowed;  that  the 
contract  under  which  the  claims  arose  Is  an 
Indivisible  one;  that  xdaintlfb  in  error  dect- 
ed  to  stand  upon  the  order  allowing  the 
daim  <rf  t6,SlL02 ;  that  the  ineeent  suit  and 
the  former  one  constitute  one  and  the  same 
cause  of  action;  and  that,  plain Wffa  in  error 
having  deeted  to  iffoaecnte  the  former  suit 
in  which  an  advene  Judgment  was  rend«ed, 
the  Judgment  In  that  suit  la  res  adjudleata 
(tf  the  issue  in  VUa  salt  The  Judgment  waa 
afflnned  npon  appeaL  216  8.  W.  214. 

ThB  daim  of  pijiwHtrff  in  emn*  agiwlTii*t  the 
ooun^  bdng  in  dispute^  tba  order  of  the  eom- 
mlasioners'  court  operated  as  an  accord. 
Had  the  acc(«d  been  fully  oecuted,  1^  the 
issuance  and  d^vwy  of  the  warrants  as 
contemplated  by  tb9  wder,  fdlowed  by  an. 
acc^ftanoe  thereof  by  plalntllfti  In  error, 
there  would  have  been  a  consequent  satis- 
faction and  an  extinction  of  the  original  de- 
mand, and  plaintiffs  In  error  vronld  have 
been  bound  thereby.  But  audi  was  not  the 
case;  the  aecwd  was  only  «»cntory.  It  re- 
mained executory  so  long  as  anything  re- 
mained to  be  dona  in  the  fntnra  There  was 
no  extinguishment  <tf  the  old  obligation  un- 
til the  iasuanoe  and  ddlvery  of  the  warrants. 
The  county  not  only  did  not  imdertake  to 
complde  the  agreanent  in  confonolty  to  the 
order,  but  snbsequoitly  revoked  IL  There 
was  therefore  proof  of  accord,  but  no  proof 
of  satisfaction.  Cooke  v.  McAdoo,  8C  N.  J. 
Law.  692,  90  Aa  302. 

The  fact  that  it  was  an  unexecuted  accord, 
which  the  commissioners'  court  revoked  by 
setting  aside  the  order,,  was  doubtless  the 
reason  the  Supreme  Court  refused  the  writ 
of  error  In  the  first  proceedings.  We  make 
this  observation  because,  since  the  refusal  of 
the  writ  of  error  in  that  case,  the  Supreme 
Court  has  distinctly  determined  that  the 
commissioners'  court  may.  In  the  absence  of 
the  county  judge,  lawfully  transact  business, 
with  only  three  commissioners  present  Dal- 
ton  V.  Allen,  UO  Tex.  68,  215  S.  W.  439. 

The  effect  of  an  unexecuted  accord  is  thob 
stated  in  1  C.  J.  p.  633,  par.  23: 

"Until  satisfactioD.  an  accord  Is  revocable  at 
the  pleasure  of  either  party.  An  unexecuted 
accord  is  not  enforceable  by  action;  and,  in- 
asmuch SB  there  is  no  satisfactioQ  of  the  orig- 
inal obligation,  it  remains  in  force,  and  the 
creditor  has  bis  remedy  by  action  to  enforce  it" 
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The  authorities  are  universally  agreed 
that  to  constitute  a  bar  to  an  action  on  the 
original  claim  or  d«aand,  the  accord  must 
be  tuWy  executed,  unless  the  plaintiff  has 
agreed  to  accept  the  enforceable  promise  of 
defendant  in  satisfaction,  Instead  of  the  per- 
formance of  Budi  prconlse  in  satisfaction. 
Cooke  T.  McAdoo.  supra;  1  O.  J.  OSO,  par.  17. 

The  cause  of  action  in  the  former  suit  v&s 
therefore  essentially  dlffer«it  from  the  one 
presented  In  this  cause.  The  former  was  a 
suit  upon  what  plaintiff  In  error  considered 
the  substituted  obllgatlcm,  hut  which  was,  in 
fact,  unenforceaMe  because  revoked;  while 
this  Is  an  action  upon  the  original  unsatis- 
fied danand  or  dalm. 

Are  plaintiffs  in  error  to  be  dmled  relief 
In  this  action  because  th^  sought  to  have  a 
writ  of  mandamus  issue  in  the  former  suit 
to  compel  the  payment  of  the  amount  mm- 
tloned  in  the  order  of  August  7,  1916? 

The  fact  that  th^  attempted  to  enforce 
this  unexecuted  accord  and  failed  because  ft 
was  held  they  were  not  entitled  to  recover 
under  it  will  not  d«Feat  their  right  to  a  rem- 
edy to  which  they  are  entitled.  They  derived 
no  satlsftiction  whatever,  directly  or  Indi- 
rectly, from  their  attempt  to  enforce  the  aub- 
stttuted  agnonent.  The  county  has  since 
the  revocation  ot  the  order  of  August  7th 
coni^tently  refused  to  pay  them  the  sum 
specified  in  the  order. 

The  Question  of  electlcai  of  remedies  Is  not 
in  the  ca^.  The  fact  that  throi^h  mistalte 
they  attempted  to  exercise  a  remedy  to  which 
they  were  not  entitled,  or  made  a  choice  of 
a  supposed  remedy  that  never  existed,  and 
pursued  it  until  the  courts  adjudged  It  never 
existed,  does'not  i^edude  thnn  from  pursu* 
ing  a  remedy  A>r  rdief  to  which  in  law  and 
good  conscience  they  are  entitled,  as  no  ad- 
vantage was  gained  by  them  in  their  attempt 
to  Invoke  the  first  ronedy,  and  no  Injury  re- 
sulted to  those  contesting  that  remedy.  Wa- 
ter li.  &  G.  Co.  V.  Hutchinson,  160  Fed.  41,  90 
C.  C.  A.  547,  19  L.  B.  A.  (N.  S.)  219. 

The  trial  court  having  found  that  plaintiffs 
in  error's  claims  were  properly  audited  and 
allowed,  they  are  entitled  to  the  peremptory 
writ  prayed  for  to  compel  the  Issuance  of 
warrants  to  cover.  Harkness  v.  Hutcberson, 
90  Tex.  383,  38  S.  W.  1120;  Brown  v.  Ituse, 
69  Tex.  589,  7  S.  W.  489. 

We  recommend,  therefore,  that  a  peremp- 
tory writ  issue  compelling  and  requiring  the 
present  county  Judge  of  Hardin  county,  Tex., 
and  the  present  county  commissioners  of 
Hardin  county,  Tex.,  said  county  Judge  and 
said  county  commissioners  constituting  the 
commissioners'  court  of  said  county.  In  th^ 
c^clal  capacity  as  such  court,  to  enter  an 
order,  or  orders,  npcm  the  minutes  of  the 
commissioners'  court  of  Hardin  county  di- 
recting and  requiring  the  clerk  of  said  court 
to  Issue  road  and  bridge  building  warrants 


and  also  comp^iug  the  county  dertc  to  issue 
and  the  county  Judge  to  sign  the  said  war- 
rants, whkb,  when  executed,  shall  be  deliv- 
ered to  plaintiffs  In  enw. 

OURBTON,  O.  J.  TTie  Judgment  recom- 
mended In  the  report  of  the  Oommissim  of 
Appeals  is  adt^ted,  and  will  be  entwed  as 
the  Judgment  of  the  Supreme  Court 


QRAY80N  V.  STATE.   (Nt.  •137.) 

(Ooart  of  Criminal  Appeals  of  Texas.   Maj  1^ 
1921.   On  Behearini  Feb.  22,  1SQ2.) 

1.  Criminal  law  «s»598(2)-Olli|am  hiM  ts 
have  beea  shown  by  appHnat  for  eoatlassMe 
for  absent  witasss. 

Where  defendant  secured  process  for  wit- 
neBs  the  day  following  her  arrest,  and  s  stib- 
poena  for  a  witness  within  the  county  waa  at 
once  delivered  to  sheriff,  but  no  return  made, 
and  sut^Msnas  for  two  witnesses  out  ot  tha 
county  were  mailed  on  the  day  of  issuanee 
to  the  proper  officer,  one  b^ng  returned  with- 
out slgnatura  and  one  not  retomed,  dUigenea 
was  shown. 

2.  CriBlMl  law  «s»588-AppU0fltloa  for  eoa- 
tlsaaaea  tMrm*9i  to  tflscrstlm  •!  coart. 

The  truth,  ntaxits,  or  soffidoKr  of  appUea- 
tion  for  contannance  are  first  addressed  to  the 
trial  court,  and  considered  not  as  matters  of 
right,  but  subject  to  a  sound  discretion. 

3.  Crlsilial  law  «a>»l7(2)— Caarts  aftoirid  ear- 
rest  error  la  raling  oa  ooatlBMUiea  oa  aiotlsa 
for  aow  trial. 

Under  Vernon's  Ann.  Coda  Or.  Proe.  1910, 
art.  606,  a  decision  adverse  to  a  continuance 
should  be  corrected  on  the  motion  for  new  trial 
if  the  facts  on  the  trial  show  the  materialitar 
and  probalitle  troth  of  the  absent  testimony. 

4.  Criminal  law  4=:>II5I— Coarfs  dtaarotloMry 
ruling  on  contlnnanoe  for  afeasBt  wftaoasaa  to 
be  apheld  ea  appeal. 

The  mling  of  the  trial  court  refusing  a  con- 
tinuonco  for  absent  witness  will  be  ophtld  on 
appeal  anlesa  the  court  believes  there  haa  been 
abuse  of  discretion. 

5.  Crtnilna)  law  ^595(1)— EvMaaeo  of  afeooat 
wltaessaa  bald  aot  aiatflrlaL 

Alleged  testimony  of  absent  witnessea,  for 
which  continnaneo  was  asked  in  a  murder  pros- 
ecution, M4  not  materisL 

6.  CriHlaal  law  «»597(l)— Tostinooy  of  a^ 
seat  witsssaat  hsld  aot  arodlblfc 

Alleged  testimony  of  absent  wltncasea,  for 
whidi  continusnce  was  asked,  JMd  probably  un- 
true. 

7.  HoMlcMe  «&»300(9)— Teatlmeny  hold  Mt  to 
rates  qaeotlon  of  apparaat  diaoor,  and  ao 
stmciloa  tborass  roqalrai. 

Evidence  held  not  to  raise  the  question  of 
apparent  dancer,  though  defendant  testified  de- 
ceased struck  at  her  with  a  butcher  knife,  and 
no  special  instruction  thereon  was  necessary. 
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8.  Crinhil  law  ^717  —  Argiinept  that  ia- 
•trMctlou  did  not  iNdloat*  MIef  of  oourt 
held  not  revorslMo  error. 

In  prosecutioii  for  homicide,  argument  of 
state's  attorney  that  the  fact  that  the  court 
charged  on  self-defense  did  not  indicate  belief 
of  the  court  that  such  tbeorj  waa  supported  by 
the  tsBtbnony;  that  tf  aeenaed  swore  to  seU- 
defenee  it  would  b«  tbm  &itj  of  tlie  trial  judf a 
to  Bubmit  that  issae,  tiioa^  erery  man  in  the 
court  house  should  swear  to  the  contrary— was 
not  a  violation  of  ndea  of  mrtument  requiring 
reversal. 

9.  Crlalaal  law  «s>l  1 16(2)— Bill  of  exceptloM 
to  maaier  of  saleetloa  of  Jury  laeuflloient. 

▲  bm  of  exceptions,  cuulsting  of  several 
pages  of  narrative  of  what  occorred  in  selection 
of  the  jury,  in  which  nnmerous  statements  of 
objections  are  referred  to,  all  concluding  "that 
to  an  the  actions  and  rulings  of  the  coort  In  the 
■election  of  the  jury  defendant  then  and  there 
excepted,  and  tenders  her  bill  of  exceptions," 
did  not  conform  to  the  role,  and  presenta  noth- 
ing for  onisideration. 

10.  CrlMlaal  taiw  ^HWM9)  —  DefsMlaat 
held  Mt  haroted  fey  rsfmal  to  lata*  ttlaab- 
■eata  1m  abaoat  Jarara. 

Befusal  to  lasua  attachments  for  absent  ju- 
rora  did  not  deprive  defendant  of  any  right 
when  state,  by  consent  of  coart,  agreed  to  chal- 
lenge peremptorily  each  of  said  absent  Jurors, 
and  have  them  ctf'j'ged  as  such  peremptory 
challenges  to  the  state,  which,  if  done,  would 
have  skiU  left  the  state  nnoaed  peremptoir 
challenges. 

On  Motion  for  Behearing. 

11.  Crinlaal  law  ^I088(l7)-Ainilavlt  sap- 
portlai  motloa  for  now  trial,  oertHled  by 
clerk,  not  authantloatod  by  ladge,  net  part  of 
appeal  reoord. 

An  affidavit  on  motion  for  new  trial,  sent  up 
in  a  supplemental  transcriitt  and  certified  by 
the  derk,  but  not  authenticated  by  the  judge, 
and  with  no  showing  in  the  record  that  it  was 
in  evidence  on  hearing  on  the  motion,  or  was 
considered  by  the  court,  was  no  part  of  the 
record  on  appeal. 

12.  Crinlaal  law  ^>9I7(I)— Aotfon  on  motfoa 
for  new  trial  for  refnaal  of  oontlauance  dls- 
wetloBary. 

Vernon's  Ann.  Cede  Or.  Proc.  1916,  art 
60S,  sabd.  0,  relative  to  granting  new  trial  for 
r^uaal  of  continuance,  gives  the  trial  court  a 
discretion  not  arbitrary,  but  to  be  exercised  by 
appraising  the  alleged  absent  testiioouy  in  a 
fair  and  reaaonable  light,  in  view  of  the  whole 
case. 

Appeal  trom  District  Court,  Cottle  Goouty; 
2.  H.  UUam,  Judge. 

Mary  Giaysoa  wu  conTletod  of  murder, 
and  appeals.  Afflnned. 

W.  J.  Arrington,  of  Paducah,  and  Chas. 
L.  Black,  of  Austin,  for  appellant 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State.  * 


liATTIMOSEl,  J.  Appellant  waa  convicted 
in  the  district  court  of  Cottle  county  of  the 
off  ease  of  murder,  and  her  punishment  fixed 
at  conflnem^t  in  the  praitentiary  tor  a  pe- 
riod of  edght  years. 

[1-4]  Appellant  asked  for  a  ctmtlnuanoe 
becanae  of  the  absence  of  three  witneases 
aa  to  threats-  of  deceased.  Arrested  one  day, 
she  secured  proceaa  for  said  witnesses  the 
next  Subpoena  for  an  In-county  witness  was 
at  onoe  delivered  to  the  sheriff,  but  no  re- 
turn was  ni^e  by  said  (Acer.  Sobpcsnaes 
for  two  QUt-oounty  witneases  were  mailed  the 
day  of  Issuance  to  tiie  proper  officer  of  each 
county.  One  was  returned  without  algna- 
tore  of  flie  officer  to  whom  sent,  and  the  oth- 
er waa  not  rfltorned  at  the  time  of  trial.  This 
sbowa  dlUgenea.  Ttie  truth,  merit,  and  suf- 
ficiency of  the  application  for  a  continuance 
are  first  addroeed  to  the  trial  oourt,  and 
eonsldeared,  not  as  matters  of  rl&it,  hnt  as 
subject  to  a  sound  diseretion.  A  decision  ad- 
vene to  the  accnaed  in  the  first  instance 
Bbrnild  be  in  bar  &v«r  when  tha  motion  for 
Mw  ttlal  is  pwwed  upon,  if  the  facts  addooed 
on  the  trial  show  the  materiality  and  prob- 
able tmth  of  the  absent  testimony.  Arttda 
60S,  Tenum'B  0.  OL  P.  Unlsas  on  appeal  we 
BhonU  think  there  had  been  abuse  of  sound 
disoratlon  of  the  trial  court  we  would  iq>> 
hold  his  acta.  Was  Oe  absent  testimony 
probably  true,  and  waa  it  material,  not  mere- 
ly would  same  have  been  adndaslble,-  but 
viewed  In  the  USbt  of  the  fttcts,  is  tbcra  rea- 
son to  believe  same  would  have  in  any  way 
changed  tiie  verdict?  We  do  not  think  it  ap- 
parent from  this  record  that  the  absent  tes- 
timony was  80  probably  true  as  to  manifest 
an  abuse  of  the  discretion  of  tte  trial  Judge, 
who  may  have  concluded  It  false.  No  affi- 
davit of  any  of  said  wttneosss  was  appended 
to  aniMllanf  a  motion  for  new  trial,  notwttti- 
staudlng  cue  of  them  was  a  resident  of  tbe 
county  where  the  trial  took  place,  and  no 
reason  ta  given  why  bla  affidavit  was  not  ob- 
tained. The  testimimy  as  to  threate  commu- 
nicated by  these  witnesses  to  ai^ellant  be- 
fore the  homicide  was  not  mentioned  by  her 
In  any  way  whra  on  the  witaesa  stand,  nor 
did  she  claim  to  have  placed  any  reliance  In 
same. 

[1, 1]  We  hnve  thorouffhly  digested  the 
facts  as  to  their  matertaltty.  The  state  In- 
troduced five  eyewitnesses  to  the  homicide, 
none  of  whom  saw  deceased  with  a  knife 
'or  other  weapon  at  or  near  the  time  8b« 
was  killed,  and  none  of  whom  heard  her 
make  any  threats  or  say  anything  at  said 
time  against  appellant  Their  evidence 
makes  it  reasonably  certain  that  appellant 
was  the  aggressor  In  the  fatal  difficulty,  and 
that,  after  arming  herself  with  a  knife,  she 
approached  deceased  with  a  flireat  as  to 
what  ahe  would  do  If  deceased  said  anything, 
and  when  the  latter  did  say  something  ap- 
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pellant  promptly  stabbed  ber,  and  when  de- 
ceased ran  appellant  pursued  ber  and  stab- 
bed ber  again,  from  which  death  soon  re- 
sulted. The  only  defciise  witness  present  at 
the  time  of  the  killing  was  at^llant  herself. 
She  said  that  deceased  cut  at  her  with  a 
butcher  knife,  and  In  return  she  stabbed  de- 
ceased. If  the  absent  testimony  would  like- 
ly have  led  the  Jury  to  tbe  acceptance  of  this 
statement  of  appelant,  It  was  material,  and 
Ute  discretion  of  the  trial  court  was  abused 
in  refusing  a  contlii nance  for  the  purpose  of 
obtaining  such  testimony;  otherwise  It  was 
not.  The  record  discloses  that  five  witnesses 
testified  to  threats  of  deceased  against  ap- 
pellant, Grady  Jones  swearing  that  not  more 
than  two  hours  before  the  killing  deceased 
told  him  she  was  going  to  kill  appellant — 
going  to  cut  her  heart  out — and  that  he  told 
these  things  to  appellant  before  the  difficul- 
ty. There  was  no  conflict  of  testimcmy  or 
dispute  over  tbe  Issue  of  such  threat  being 
made  and  communicated.  One  of  the  main 
state  witnesses  testified  to  having  heard  de- 
ceased make  threats  against  appellant. 
There  being  abundant  proof  of  threats,  with- 
out controversy.  It  occurs  to  us  that  by  no 
sort  of  conjecture  could  we  conclude  that  the 
absent  testimony  would  have  affected  the 
verdict  of  the  Jury.  The  act  of  deceased  re- 
lied on  was  so  <dearly  one  which,  if  true, 
gave  the  rl^t  of  self-defense  to  appellant 
that  the  question  as  to  an  act  dime  of  doubt- 
ful Import,  unless  viewed  in  the  light  of 
threats  made,  could  not  bave  arisen  in  the 
minds  of  tbe  Jury.  Nor  could  the  absent 
testimony  be  material  In  the  jury  box,  un- 
less it  was  so  to  tbe  accused  when  commit- 
ting the  homicide. 

Appellant  nowhere  refers  in  ber  testimony 
to  any  of  the  absent  evidence  as  baring  been 
communicated  to  her.  She  does  mention  tbe 
threats  testified  to  by  tbe  witnesses  who  were 
present  at  the  trial,  and  says  she  thou^t  it 
was  all  talk,  and  that  She  paid  no  attention 
to  it  She  said: 

"Up  unto  the  time  I  saw  ber  with  that  batch- 
er knife  I  thonght  she  was  all  talk,  and  if  she 
hadn't  made  a  lick  at  me  to  cat  me  I  wouldn't 
have  done  anything  to  her.  These  threats 
didn't  have  much  bearing  upon  me;  I  just 
thought  Mattie  was  all  Ulk.  Tbe  man's  wife 
(indicating)  told  me  about  this  woman  haviog 
this  gan  for  me.  Grady  told  me  that  Sunday; 
then  this  ether  negro  woman  told  me  that 
Friday;  so  I  still  didn't  pay  any  attention  to^ 
none  of  it.  Grady  told  me  about  a  week  before' 
this  happened;  Grady  Jones  told  me  the  day  of 
tbe  killing  that  this- woman  said  that  me  or  her 
one  had  to  die;  he  told  me  that  twice;  he  told 
me  again  that  very  day  we  had  the  fight.  It 
wasn't  the  same  threats;  he  just  told  me  I  had 
better  watch  Hattie,  because  Mattie  didn't  like 
me.  I  says,  'She  is  always  talking  about  what 
she  is  going  to  do.'  He  says,  'She  Is  always 
talking  about  what  she  is  going  to  do  to  you.* 
But  he  didn't  say  what  it  was.  The  very  day 
I  killed  Mattie  about  an  hour  before  we  had  a 
fight,  be  says.  'Mattie  ssid  yon  or  her  one  had 


to  die/  be  says.  Ton  or  her  one  couldn't  live 
in  Paihicah  together.*  I  still  didn't  pay  any  at- 
tention to  Mattie  at  aH** 

If,  then,  the  threats  in  evld^ce,  which 
were  as  bitter  In  tone  as  those  expected  from 
tbe  absent  witaeases,  were  of  no  weight  with 
accused,  we  cannot  assent  to  the  propo^Ucm 
that  the  absmt  testimony  to  the  same  effect 
would  have  been  deemed  material  by  her  or 
by  the  jury.  As  to  the  alleged  testimony  of 
the  absrat  witness  Love  that  be  would  swear 
that  be  was  present  at  the  time  of  the  diffi- 
culty, and  saw  same,  and  saw  deceased  at- 
tack appellant  with  a  butcher  knife,  suffice 
it  to  say  that,  of  tbe  six  eyewitnesses,  ln<dud- 
Ing  appellant,  who  testified  that  they  were 
In  the  room  and  saw  tbe  fatal  difficulty,  none 
of  tbem  mentioned  said  Love  as  being  pres- 
ent. Appellant  named  tbe  persons  present 
twice  In  her  testimony  and  did  not  call  tbe 
name  of  said  Love  either  time.  We  tiiink 
there  annars  no  abuse  of  the  discretion  ct 
the  trial  court,  and  that  his  condualOD  as  to 
lack  of  probable  truth  and  materiality  of  said 
absent  testimony  is  supported. 

[7]  In  our  view  of  tbe  case  there  was  no 
testimony  remotely  tending  to  raise  the  ques- 
tion of  apparent  danger.  The  theory  that 
deceased  bad  a  butcher  knife  or  other  weap- 
on at  tbe  time  of  the  killing  finds  no  support 
except  in  the  testimony  of  appellant  herself, 
and  she  testified  repeatedly  that  deceased 
struck  at  her  with  said  butcher  knife,  and 
that  abe  would  not  have  cut  deceased  but 
for  the  fact  that  she  cut  at  her  with  said 
knife.  The  rtihisal  of  a  special  dbarse  on 
apparent  danger,  under  these  facts,  oould 
not  be  error,  there  being  a  total  absence  of 
testimony  raising  that  issue.  The  charge 
given  by  the  trial  court  was  very  compre- 
hensive, and  told  the  jury  that  appellant 
should  be  acquitted  If,  at  tbe  time  she  acted, 
she  believed  she  was  In  danger  of  serious 
bodily  Injury  or  death  at  the  hands  of  de- 
ceased. This  would  seem  broad  enou^  to 
indade  ajl  belief  of  danger*  whether  real  or 
apparent  The  Singleton  Case,  216  S.  W. 
1004,  86  Tex.  Or.  B.  401,  reUed  on  Itj  appel- 
lant, was  reversed  because  of  tbe  faUure  of 
the  trial  court  to  sufficiently  instruct  tlie 
jury  that  tbe  issues  In  self-deftsue  must  be 
decided  from  tbe  viewpoint  of  the  accused 
at  tbe  time  of  the  homicide,  whether  Uie 
danger  be  real  or  apparent. 

In  his  brief,  appellant  argues  tlie  error  of 
a  portion  of  tbe  court's  charge,  bat  we  find 
in  the  record  no  exceptions  taken  to  tbe 
charge  at  Qie  time,  as  la  required  by  law. 

CB]  Id  his  argument  to  tbe  Jury  tbe  state's 
attorney  t<A6.  them  In  Substance  that  the  fact 
that  the  court  had  chained  on  self-deCmse, 
was  not  to  be  token  as  an  indication  of  tlm 
belief  of  tbe  cour^  tiut  such  theory  was  sup- 
ported by  tbe  testimony;  that,  if  (me  ac- 
cused swore  to  a  bomidde  In  edf-defenae^ 
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It  wottld  be  tiie  duty  of  the  trial  Judge  to 
submit  that  Issue,  even  tboagh  every  man 
In  the  court  house  should  swear  to  the  con- 
trary. We  do  not  regard  this  such  violation 
vt  the  rules  of  argument  as  would  call  for 
a  reversal  of  this  case. 

[1,10]  Appellant's  bill  of  exceptions  No.  2 
consists  of  10  pages  of  narrative  of  what  oc- 
curred in  the  selection  of  a  Jury  in  which 
numerous  statauents  of  objection  are  re- 
ferred to,  all  concluding  with  the  statemeftt : 

"That  to  all  the  actions  and  rulings  of  the 
court  in  the  selection  of  the  jury,  defendant  then 
and  there  excepted,  and  tenders  her  bill  of  ex- 
ceptions No.  2,"  etc 

This  does  not  conform  to  any  rule  regard- 
ing bills  of  exceptl(m  known  to  us,  and  does 
not  present  anything  In  such  manner  as  that 
we  may  OMislder  same.  We  do  not  think 
the  fact  that  the  trial  court  refused  to  issue 
attachments  for  certain  abs^t  Jurors  would 
avail  appellant  as  being  any  Invasion  of  her 
rights,  when  the  state,  by  consent  of  the 
court,  agreed  to  challenge  peremptorily  eaph 
of  said  abs^t  Jurors  and  have  them  charged 
as  such  peremptory  challenges  to  the  state. 
This  being  done  would  still  have  left  the 
state  unused  peremptory  challraiges. 

We  have  carefully  examined  eadi  conten- 
tion made  by  the  appellant;  and,  finding  our- 
selves unable  to  agree  therewith,  an  aflkm- 
ance  is  ordered. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  [11]  At  a  former  day  of 
this  term  an  opinion  on  rehearing  was  de> 
llvered.  It  was  based  on  an  affidavit  which 
bad  been  transmitted  to  this  court  In  a  sup- 
plemental transcript,  with  a  certificate  from 
the  clerk  that  the  affidavit  was  a  part  of  th«t 
proceedings  below  and  was  inadvertently 
omitted  from  the  original  transcript. 

Our  attention  has  been  called  to  the  fact 
that  such  affidavit  is  in  no  way  authenticated 
by  the  trial  Judge,  and  that  It  does  not  ap- 
pear frmn  the  record  that  such  affidavit  was 
ever  introduced  in  evidence  upcm  the  hearing 
of  the  motion  for  new  trial,  or  was  In  tact 
considered  by  the  court  This  being  true,  the 
same  should  not  have  been  considered  by  us, 
and  the  opinion  based  upon  it  Is  withdrawn, 
and  this  substitnted  therefor: 

It  is  Insisted  that  we  were  wrong  in  hold- 
ing no  reversible  error  to  have  been  cmnmtt- 
ted  In  refusing  appellant's  ai^licatlon  for 
continuance.  In  so  far  as  the  application 
stated  that  she  expected  to  prove  ccnnmuni-' 
cated  threats  by  the  three  absent  witnesses, 
we  believe  the  original  opinion  sufficiently 
discussed  and  properly  disposed  of  the  qnea- 
tlon  on  that  issue.  It  was  claimed  that 
Xleury  Love,  if  present,  would  not  only  testi- 
fy to  threats,  but  would  also  testify  that  he* 
waa  present  at  the  time  of  the  difficulty,  and 
saw  deceased  attack  appelant  with  a  but<Aer 
knife; 


[1 2]  Bo  insistent  has  axq^dlant  been  In  urg- 
ing that  we  fell  into  «*ror  In  upholding  the 
action  of  the  trial  Judge  In  overruling  the 
motion  for  new  trial,  based  ui>on  his  refusal 
of  continuance  for  the  witness  Love,  that  we 
have  again  carefully  examined  the  evidence, 
because  It  must  be  from  the  whole  case  that 
the  trial  Judge  and  this  court  must  view  the 
matter  when  presented  on  motion  for  new* 
trial.  A  part  of  subdivision  6,  art.  608,  Ver- 
non's O.  O.  P.,  relating  to  applications  for 
continuance,  is  as  follows: 

"  •  •  •  The  truth  of  the  first,  or  any  sub- 
sequent application,  as  well  as  the  merit  of  the 
groand  set  forth  therein  and  its  sufficiency 
shall  be  addressed  to  the  sound  discretion  of 
the  court  called  to  pass  upon  the  same,  and 
shall  not  be  granted  as  a  matter  of  right;  Pro- 
vided, that  should  an  application  for  continu- 
ance be  overruled,  and  the  defendant  convicted, 
if  it  appear  upon  the  trial  that  the  evidence  of 
the  witness  or  witnesses  named  in  the  applica- 
tion was  of  a  material  diaracter,  and  that  the 
facts  set  forth  in  said  application  were  prob- 
ably true,  a  new  trial  should  be  granted,  and  the 
cause  continued  for  the  term,  or  postponed  to 
a  future  day  of  the  same  term." 

The  discretion  lodged  In  the  trial  Judge  Is 
to  be  exercised,  not  in  an  arbitrary  manner, 
but  the  alleged  absent  testimony  is  to  be  ap- 
praised by  him  In  a  fair  and  reasonable  way. 
In  the  light  of  the  facts  developed  during  the 
trial.  Tested  by  that  riile,  what  are  the 
facts,  undisputed  save  by  a[^llant  herself? 
She  says  in  her  application  that  Love  was 
present  at  the  difficulty,  and  would  swear 
that  deceased  attacked  appellant  with  a 
butcher  knife.  A  butcher  knife  Is  a  weapon 
not  easily  concealed,  and  readily  discernible 
when  In  use.  Not  one  of  the  many  eyewit- 
nesses claim  to  have  seen  a  butcher  knife  In 
deceased's  hands.  Some  of  them  say,  if  she 
had  one,  they  failed  to  see  It,  and  others 
swear  positively  that  she  did  not  have  it. 
While  the  evidence  shows  that  at  former 
times  the  deceased  had  made  violent  threats 
against  appellant,  yet  on  the  occasion  of  the 
h<HUlclde  the  testimony  leaves  no  doubt  that 
die  latter  was  the  aggressor.  She  had  been 
put  out  of  the  house  a  Bb<wt  time  before  the 
killing,  but  came  back  and  again  accosted 
deceased,  telling  h^  In  substance  that  if  she 
opened  her  mouth  she  would  kill  her,  and 
upon  deceased  telling  her  to  "go  on,  that  no- 
body said  anything  about  you,''  appellant  Im- 
mediately stabbed  her.  All  of  the  eyewit- 
nesses were  asked  to  give  the  names  of  those 
I>re8ent  in  the  restaurant  at  the  time  of  the 
Ulling.  There  is  Ilttie  variance  In  the  names 
given;  but  no  witness,  not  evw  appellant 
hera^,  gives  Love's  name  as  one  of  those 
present.  In  addition  to  this,  one  vritnees  tes- 
tified that  he  left  Love  in  the  klt(^en  when 
he  (witness)  went  In  the  restaurant,  and  that 
Love  did  not  come  out  of  the  kitchen  ontil 
after  the  klUing. 

Viewing  the  case  as  a  whole,  we  think  the 
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trial  judge  was  Tvltliln  his  rtgbta  In  con- 
cinding  that  with  all  reanmable  certainty 
Lore  waa  not  present  when  the  hcnnldde  to<A 
jdace,  and  that  his  proposed  testimony,  as 
set  ont  in  tb»  application  fbr  oontlmiaiice^ 
was  not  probaMjr  tme. 
The  motUm  for  rdhearing  is  overruled. 


ELLIOTT  et  al.  V.  C.  C.  SLAUGHTER  CO. 
(No.  1864.) 

(Court  of  Civil  Appeali  of  Texas.  Amarillo. 
Dec;  7,  1&21.  Behearing  Denied  Feb.  1, 
1922.) 

^ 

1.  Mert|ag«a  ^290(1)  —  Lien  of  nortgage 
kept  alive  after  eatlsfaotlea  kjf  oeaveyaace  of 
lead  to  nertgafloe. 

Where  mortgaxed  land  waa  sold  under  ex- 
ecution, and  tliereafter  the  mortsi^or  conTejred 
the  land  to  the  mortgagee  In  satiBfaction  of 
his  debt,  and  mortgagee  had  only  conatmctiTe 
notice  of  the  execuUoo  sale,  from  the  regia- 
tration  of  the  sheriff's  deed,  and  went  into 
possession  and  paid  the  taxes  and  interest  due 
the  state,  he  acquired  an  equitable  lien  oa  the 
land  to  secure  Um  In  ttit  psyment  of  the  mort- 
gage, debt,  interest,  and  taxes  as  a  mortgagee 
in  possession,  and  a  grantee  of  the  SMWtgagee 
was  entitled  to  the  same  protection. 

2.  Limitation  of  sctlou  «=948(7)^ertgaae 
ladebtedaea*  aot  barred  as  to  aortfagee  la 

pOBSeiSlOB. 

Mortgage  indebtedness  does  not  become 
barred  by  Umitations  as  against  a  mortgi^ee 
In  possession. 

Appeal  from  District  Court,  I^nn.  Omnty ; 
W.  It.  Spencer,  Judge. 

Action  by  J.  W.  Elliott  and  otibers  against 
the  G.  C.  Slaughter  Company.  Judgmmtfor 
defendant,  and  plalntltts  appeal.*  Atttrmed. 

G.  B.  Loclchart,  of  Tahoka,  for  appellants. 
Percy  Spencer,  of  Lubbock,  for  appellee. 

BOTCffl.  J.  J.  W.  BlUott  and  others,  ap- 
pellants, brought  this  suit  against  the  ap- 
pellee, 0.  C  Slaughter  Company,  In  trespasa 
to  try  title  to  2,080  acres  of  land  In  ]>ynn 
county,  Tex.  The  defendant,  in  its  answer, 
spedaUy  pleaded  the  facts  hereinafter  set 
out  as  being  proTOi  on  the  trial  and  In  con- 
nection there  with  prayed  for  apinopriate  re- 
lief. A  trial  resulted  In  judgment  for  da* 
fendant  as  hereinafter  stated. 

Jack  Alley  is  the  source  of  tbe  claim  of 
both  parties.  He  executed  several  deeds  of 
trust  on  the  land  to  secure  0.  C.  Slaughter 
in  the  payment  of  various  sums  of  money, 
and  on  March  24,  1918,  signed  and  a<^owl- 
edged  an  extension  agreement  recorded  on 
April  29, 1018.  tfy  the  terms  of  which  the  date 
of  maturity  of  the  indebtedness  secured  by 
said  several  deeds  of  trust  was  extended  to 


January  1*  lAlS.  la  Moji  1918.  an  executlom 
on  a  money  Jndgnmt  against  Jack  Alley  waa 
levied  on  this  land,  and  It  was  sold  at  execn- 
tion  sale,  and  Ud  In  by  the  plaintiffs  ber^ 
for  the  sum  of  $26.  The  sheriff  executed 
deed  to  such  purchasers  (except  that  160 
acres  of  the  land  was  not  Included  in  the 
deed),  and  the  deed  was  filed  for  record  tm 
January  24,  1013.  Un  July  27.  1914,  there 
was  ft>  balance  of  $12,396.12  due  O.  C.  Slan^- 
ter  on  the  Indebtedness  secured  by  the  liens 
on  the  lanu  above  referred  to,  and  on  said 
day  Alley  conveyed  said  lands  by  warranty 
deed  to  Slaughter  In  satisfaction  and  can- 
cellation of  such  indebtedness.  The  land  was 
not  considered  at  that  time  to  be  worth  the 
amount  of  the  debt  against  It  Slaughter  had 
no  notice,  except  the  constructive  notice  im< 
plied  from  the  r^lstration  of  the  sheriff's 
deed,  of  the  execution  sale  above  mentioned. 
Alley  was  in  possession  of  the  land  at  the 
time  of  tbe  execution  sale,  and  continued  In 
poasessioo  until  he  deeded  tbe  land  to 
Slaughter,  who  thereupon  went  into  posses- 
sion, and  he  and  his  grantee  have  continued 
In  possession  of  all  of  said  land  except  200 
acres  thereof,  which  w^e  subsequratly  re- 
covered by  Mrs.  Alley  as  a  homestead,  until 
the  trial  of  this  cause.  During  such  time 
they  have  paid  the  taxes  on  the  land  and  the 
annual  interest  due  the  state,  a  i>ortion  of 
said  land  having  been  purchased  from  the 
state  and  only  i/io  of  the  purchase  price 
paid.  In  August,  1918,  0.  C.  Slaughter  con- 
veyed said  land  by  warranty  deed  to  the  C  C. 
Slaughter  Company,  a  corporation,  tot  a  re- 
cited consideration  of  $12,6TO.OO.  The  deeds 
from  Alley  and  from  Slaughter  to  the  Slaugh- 
ter Company  were  promptly  recorded. 

[1]  The  case  was  tried  before  tbe  Judge, 
who,  after  flndlng  tbe  facts  as  above  stated, 
concluded  as  a  matter  of  law  that  the  plain- 
tiffs were  entitled  to  an  equity  of  redemp- 
tion, and  that  upon  paym^t  of  the  sum  of 
¥18.674.17  into  court  for  the  benefit  of  tbe  de- 
fendant the  title  be  "vested  and  quieted"  in 
than ;  that  tbe  defendant  was  entitled  to  an 
"equitable  lien"  on  the  land  to  secure  it  in 
the  paymoit  of  said  sum  of  ¥18,674.17.  and 
that  In  default  of  the  redemption  of  the  land 
by  the  plaintiffs  It  should  be  sold  and  the 
proceeds  paid  to  dtfendant  to  tbe  amount 
of  $18,674.17,  and  the  balance  paid  to  plain- 
tiffs. Judgment  was  entered  accordingly. 

If  Slaughter  bad  not  conv^ed  the  land  to 
the  Slaughter  Company  and  the  contest  was 
betweoi  Slaughter  and  the  plaintiffs.  tb«e 
could  be  no  sttions  question  as  to  the  rights 
of  the  parties.  In  an  exactly  similar  case, 
SlUiman  v.  OammaBe^  66  Tex.  866,  tbe  Su- 
preme Court  held  that— 

'7o  prevent  InjnsHce,  equity  win  keep  alive 
a  debt,  mortgage  or  judgment,  although  in  law 
it  may  have  been  saUsfied,  and  tbe  parties  [at 
the  time]  so  intended,"  and  tiiat  "for  the  pur- 
pose of  protecting  SiUimao  [who  waa  in  the 
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positioii  of  Slaughter  in  thia  case]  against  the 
intervening  claim  of  Gammage  [who  occupied 
appeDeots'  poeitioo  in  this  case]  the  court 
should  have  treated  the  mortgage  as  in  force." 

Under  the  state  of  facts  exlatlng  In  tiblB 
case  and  the  law  as  time  declared.  Slaughter 
should  be  regarded  as  a  mortgagee  In  posses- 
sion and  the  mortgagor  and  those  holding 
under  him  would  not  be  permitted  to  recover 
tlie  land  witbont  payment  of  the  mortcage 
IndeMedneoa.  Dnke  t.  Beed,  84  Tex.  706; 
Nortbcraft  t.  Oliver,  74  Tex.  I<t2,  U  8.  W. 
1121:  BodrlQiieB  t.  Haynea,  76  Tex.  225^  13 
a.  W.  289;  Baker  v.  OolUns,  4  Tex.  CIt.  App. 
620.  28  8.  W.  486;  Kaylor  r.  Kelsep,  81  Meb. 
404,  180  N.  W.  64,  40  L^  B.  A.  (N.  S.)  888, 
and  note;  Jcmee  on  Mortgagee  '(6tb  EdJ  f 
716.  The  conveyance  from  Slaughter  to  the 
Slaughter  Company  operated  as  an  assign- 
ment of  Slaughter's  rights  under  the  mort* 
gage,  though  the  mwtgage  and  debt  were  not 
mentioned  In  the  deed.  Rodriguez  t.  Saynes, 
76  Tex.  225,  18  &  W.  287  (6);  FideUty  & 
deposit  Co.  v.  Albrecht,  171  S.  W.  820;  R.  0. 
8.  art  1100;  Kaylor  t.  Kelaey,  supra;  Brobst 
T.  Brock.  10  WalL  518,  18  L.  Ed.  1002;  John- 
son T.  Saodhofl,  80  Minn.  187,  14  N.  W.  891; 
Cooke  T.  Cooper,  18  Or.  142,  22  Pac.  84S,  7 
L.  R.  273,  17  Am.  SL  Rep.  709;  Jordan  t. 
Sayr^  292  Fla.  100.  10  Soath.  823 ;  Jones  on 
Morte^ges  (6th  Ed.)  808.  The  appellants  rely 
on  the  case  of  Boone  t.  Miller,  86  Tex.  74,  23 
S.  W.  674,  as  holding  the  contrary  to  the  prop- 
osition last  stated.  In  that  case  one  Beiger 
executed  a  deed  of  trust  on  land  to  secure  a 
note  which  subsequently  became  the  property 
of  the  Concho  National  Bank.  The  land  was 
8(rfd  at  trustee's  sale,  which  was  held  to  be 
void,  and  bought  In  by  the  bank.  The  bank 
conveyed  to  Miller,  and  another  trustee's 
sale  was  attempted,  whldi  was  also  held  to 
be  void,  at  which  Millet  purchased.  In  the 
meantime,  but  subsequent  to  Oib  execution 
of  the  deed  of  trust  by  Reiger,  the  land  had 
been  sold  on  execution  issued  out  of  a  Judg- 
ment against  Reiger,  and  bought  in  by  Boone 
and  Scarborough.  The  said  Boone  and  Scar- 
borough sued  Miller  In  trespass  to  try  title 
for  the  lend.  The  decision  of  the  case,  both 
in  the  Court  of  Civil  Appeals  and  the  Su- 
preme Oonrt,  was  made  to  turn  on  a 
conclusion  as  to  the  validity  of  the  two  tms- 
teei^  sales,  and  the  question  decided  was 
purely  one  of  legal  title.  The  Supreme 
Conrt  apparently  recognised  that  MlUer  bad 
equities  which  might  be  protected,  but  no 
statement  was  made  as  to  what  his  equities 
were  or  how  they  should  be  protected  in  the 
drcnmstances  of  the  case.  It  does  not  evoi 
appear  that  Miller  pleaded  any  equities,  and 
this  would  have  been  neceesory  in  any  event 
to  avail  lilm  anything  In  a  suit  over  the 
title,  roller  v.  O'NeU,  69  Tex.  349,  9  S.  W. 
181,  6  Am.  St  Rep.  68.  It  is  true  that  in 
conalderlag  the  questim  of  the  validity  of 
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the  last  sale  the  Supreme  Court  said  thatr- 

"The  conveyance  by  the  bank  to  Miller  did 
not  operate  to  transfer  to  him  the  debt  and 
the  deed  of  trust" 

It  does  not  amiear  from  the  stetemeut 
made  by  either  court  that  the  OonCho  Na- 
tional Bank  was  in  possession  of  the  prop- 
erty at  the  time  of  its  conveyance  to  MlUer, 
and  the  question  of  the  rights  of  the  mort- 
gagee and  his  grantee  In  possession  were  not 
considered  and.  so  far  as  the  record  discloses, 
may  not  have  been  in  the  case  at  aU.  A  ref- 
erence to  the  authorities  above  cited  will  show 
that  In  many  cases  the  fact  of  possesstm  by 
the  mortgagee  at  the  time  of  his  conveyance 
is  considered  as  important  in  determining  the 
question  as  to  whether  his  conveyance  oper- 
ates as  an  assignment  of  the  mortgage  to  his 
grantee.  But  there  are  stUl  other  distin- 
guishing features  In  the  case.  The  note  se- 
cured  by  the  mortgage  was  for  the  sum  of 
^,42S,  and  the  bank's  bid  at  the  first  trus- 
tee's sale  was  $1,700,  "which  would  leave  a 
large  part  of  the  note  unpaid,"  and  this  fact 
la  stated  by  the  court  as  being  "another  rea- 
son why  the  ownership  of  the  note  did  not 
vest  in  Miller  by  the  conveyances  from  the 
bank."  We  do  not  think  that  we  should  re- 
gard the  decision  as  being  in  conflict  with 
the  holding  in  the  earlier  case  of  Rodrlquez 
V.  Haynes,  supra.  The  proposition  stated  In 
that  case  and  restated  by  us  seems  to  be  well 
sustained  by  authority  and  reason.  No  good 
reason,  we  think,  can  be  assigned  for  refus- 
ing to  extend  to  the  Slaughter  Company  the 
same  protection  that  eqiiity  would  have  ex- 
tended to  its  grantor,  C.  0.  Slaughter.  We 
bold,  therefore,  that  the  mortgage  should  be 
continued  In  effect  and  the  Slaughter  Com- 
pany regarded  as  a  mortgagee  In  possession 
with  all  the  rights  incident  to  such  position. 

[2]  Even  if  it  were  true  that  the  mortgage 
indebtedness  had  become  barred  by  limita- 
tlons,  yet  the  defendant's  right  to  hold  pos- 
session imtil  the  debt  was  paid  "was  wholly 
unatCected  by  the  lapse  of  time  or  limitatton." 
Rodriques  v.  Haynes,  and  other  authorities 
above  cited.  But  the  indebtedness  was  not 
barred.  The  extension  agreement,  flxlng  the 
maturity  of  the  Indebtedness  on  January  1, 
1918,  complied  with  the  law  as  to  such  mat- 
ter.  R.  S.  art  5695. 

No  questlcHi  is  raised  by  either  party, 
though  there  is  some  such  suggestion  in  ap- 
pellee's argumoit  that  requires  us  to  de- 
termine whether  It  was  necessary  for  the 
court  to  have  decreed  a  sale  of  the  premises 
upon  failure  of  the  plaintUFs  to  redeem,  nor 
is  any  question  raised  as  to  the  assessnn^t 
of  the  amount  flxed  as  necessary  to  redeem. 

T9k«w  g^ral  ooncluslons  are  sufficient  to 
dispose  of  all  the  assignments  presented  by 
appellants  without  particular  reference  there- 
to. We  conclude  that  they  should  be  ov«r^ 
ruled,  jud  the  Judgment  affirmed. 
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O'BRYANT  tt  at.  V.  MONTGOMERY  St  aL 
(No.  6660.) 

(Coort  of  (Xrfl  Appeals  «f  Texts.    San  An- 
tonio.  Jan.  4,  1922.  Behearlng 
Denied  Feb.  1,  1822.) 

1.  Trespass  to  try  title  €=3t3  —  Defontfants' 
possession  held  mdveree. 

In  trespaaa  to  try  title  by  ezecators  of 
deceased  owner  of  the  land,  possession  of  the 
land  by  defendants  onder  sale  by  and  deed  from 
an  admlnfstratoz  appointed  by  the  county  court, 
which  refnaed  probate  of  the  will  of  .the  de- 
ceased owner,  was  adverse  to  plaintiffs. 

2.  Exeontors  aad  admlalstrators  «=3358(4)— 
Reversal  of  orders  of  oeanty  court  by  ilfs- 
trlot  ooart  kald  to  defeat  rights  of  purchaser. 

Where  county  court  refused  probate  of 
will  of  a  nonresident  landowner,  appointed  an 
administrator*  and  confirmed  Us  sale  of  de- 
ceased's land  to  defmdanta,  and  the  oxecntora 
of  the  wOl  removed  tbe  cause  to  the  district 
court  by  certiorari,  onder  Rev.  St  art  740, 
the  district  court  bad  power  to  dedare  the  or- 
ders of  the  connty  court  anil  and  void,  and, 
this  being  done,  defendants  bad  no  rights  un- 
der such  orders,  and  their  reliance  thereon 
gave  them  no  force  or  efficacy. 

3.  Executors  aad  adoilBlstraters  ^33S^0*> 
fondant  la  aotloa  by  exeoutors  to  recover 
land  sold  by  admlalstrator  whose  appointment 
was  set  aside  had  burden  ef  showing  par- 
chaso  priee  claimed  to  have  been  paid  by 
them  was  received  by  estate. 

Where  county  conrt  refused  probate  of  will 
of  a  nonresident  landowner,  appointed  an  ad- 
ministrator, and  confirmed  his  sale  of  deceased's 
land  to  defendants,  and  tbe  execntors  of  the 
will,  nnder  Bav.  St  art  140,  removed  the 
cauae  by  certiorari  to  the  district  court,  where 
tbe  county  court  orders  were  declared  void, 
and  tbe  executors  later  sued  defendants  in 
trespass  to  try  title  to  recover  the  land;  de- 
fendants, who  brought  cross-action  to  recov- 
er the  price,  had  the  burden  of  showing  that  the 
estate  got  the  benefit  of  th«  money  paid  by 
them. 

Appeal  tKom  IHstrict  Court,  Real  CJonnty; 
B.  H.  Barney.  Judge. 

Trespasa  to  try  title  by  O.  D.  Montgomery 
and  anotber  against  B.  7.  O'Bryant  and  an- 
other. From  Judgment  for  plaintiffs,  defend- 
ants appeaL  Affirmed. 

C.  L.  Bass,  of  Wichita  FaUa.  and  JU  Old. 
of  Uvalde^  for  appellanta. 
W.  D.  Lore,  of  Uvalde,  for  appeUeea. 

FLY,  O.  J.  Tbia  la  an  action  of  treapaaa 
to  try  title  to  two  sections  of  land,  being 
railway  company  aurveys  IT  and  23  in  tilodk 
3,  abstracts  858  and  856,  In  Real  county, 
instituted  by  Grenvllle  D.  Montgomery  and 
Oonndl  Bluffa  Savings  Bank  at  Council  Bluffs. 
Iowa,  trusteea  of  ttaa  estate  ot  OroiTlIle  M. 
Dtodge^  .deceased.  :appelleesl  against  B.  F. 


CBryant  and  Lorn  HuHnpeon,  appdianta. 
They  pleaded  not  gull^  and  set  up  a  claim 
to  ttie  land  bj  and  under  a  sale  made  by 
the  county  court  of  Real  county  during  an 
administratis  of  the  estate  (tf  O.  U.  Dodge^ 
deceased,  wltli  T.  A.  ToongUood  as  admin- 
istrator, which  sale  was  confirmed  by  said 
county  court  on  January  14,  ISIS.  It  was 
answered  by  appellees  In  a  sopplemewtal  pe- 
titkm  that  tbe  ordw  appointing  Toungblood 
administrator,  tbe  orda  aale  of  flie  land, 
the  ortUr  cwflrmlng  the  tale,  and  tbe  ad- 
mlnlatrator'a  deed  to  said  (y Bryant,  had 
been  aet  aaide  and  dedared  nuU  tbe  dis- 
trict court  <tf  Real  ooanty  In  a  bearing  at 
the  cause  to  whi<4i  appellants  were  parties, 
by  virtue  oiC  a  writ  of  certlonri  wbldi  re- 
moved tt»  cause  to  tlw  diatriet  coort  A  Ju- 
ry was  waived,  and  Judgment  reodaed  in 
favor  of  tLpotHen  for  the  land. 

me  salient  tacts  are  Oiat  O.  M.  Dodge 
died  OB  January  S,  1916,  leaving  a  will.  In 
which  N.  P.  Dodge  and  O.  D.  MimtEomerr 
were  named  as  eiEecntors  and  trustees,  and 
said  N.  P.  Dodse  having  resigned,  donndl 
BlufRi  Savings  Bank  was  duly  appirinted  In 
bis  place  and  stead.  'Fbe  two  sections  of 
land  in  question  belonged  to  tbe  Q.  M.  Dodge 
estate;  Tbe  wlU  was  duly  probated  In  Fot^ 
tawatamle  county,  state  of  Iowa,  and  a  oer- 
tifled  copy  (liereof  with  orders  of  probate 
were  filed  In  Real  county  and  the  will  duly 
probated  In  pursuance  of  a  judgment  of  the 
district  court  roidered  on  June  8, 191S.  Tbe 
title  to  ttie  two  sections  of  land  was  held  by 
the  trustees  and  still  remains  with  them  if 
not  divested  out  of  them  by  tbe  order  of  sale 
and  conflrmatlou  of  the  cotmty  court  O'Bry- 
ant  was  in  posseBsion  of  tbe  land  whMi  the 
suit  was  instituted,  and  liad  been  In  posses- 
sion thereof  since  about  January  15.  191S. 
wboi  he  was  placed  in  possession  by  T.  A. 
Youngblood,  dalming  to  be  administrator  of 
the  Dodge  estate.  CBryant  put  permanent 
Improvements  on  the  land  of  tbe  ralue  of 
9800,  An  inventory  and  ai^raiaem^t  of 
tbe  estate  were  filed  in  tbe  county  court  by 
Xoungblood.  who  had  beeai  ai^>^ted  ad- 
ministrator on  May  7.  1917.  He  took  the 
oath  and  gave  tx>nd  In  the  sum  of  $1^000. 
He  also  gave  a  bond  for  920,000  cm  Decem- 
twr  IB,  1917.  Afterwarda,  on  January  8, 
1918,  on  tbe  apptlcatitm  of  Youngblood  an 
order  of  sale  of  tbe  land  In  questlaii  was  is- 
sued by  ttie  county  court  The  land  was  sold 
tbe  same  day  the  order  was  made  by  Young- 
blood to  CVBryant  for  $2,000.  On  January  14. 
1918,  tbe  sale  was  conflnned  by  the  county 
court  and  on  tbe  aam*  day  a  deed  from 
Youngblood  to  O'Bryant  was  executed.  Tbe 
causes  In  the  county  court  were  takm  to 
the  district  court  l»y  cotlorari  and  consoli- 
dated. Tbs  will  bad  been  refused  probate  in 
tbe  county  court  but  was  probated  la  the 
district  court,  and  N.  P.  Dodge,  Jr.,  and 
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GnarrQle  D.  Moatgranary,  execattm  named 
in  Mid  will,  were  recognized  and  appointed 
ezecotora,  'Oib  order  oC  tbe  county  court 
aiipc^tlns  T.  A.  yonngblood  adminlstratxa 
was  set  aside,  a  contract  made  between  said 
YonnCblood  and  0.  Ii.  Bass,  attom^^  was 
declared  to  be  Told,  and  the  order  of  the 
county  court  approving  It  canceled  and  an- 
nulled. Alt  orders  and  decrees  of  the  ooontr 
eoart  or  the  oonnty  Judge  ot  Seal  county,  dl> 
rectlng  the  sale  of  the  two  sections  of  land 
and  confltmlng  said  sale  of  the  property, 
were  dedared  to  be  ill^ral  and  Totd  and  were 
set  aside  and  annulled,  and  the  Judgment  of 
the  district  court  ma  certlfled  to  the  coun^ 
court  of  Beal  county.  BVom  that  Judgment 
an  appeal  was  prosecuted  by  Touns^ood  and 
Us  codefmdantB  to  the  Court  of  GItU  Ap- 
peals of  the  Fourth  Suiveme  Judicial  Dis- 
trict of  Texas,  where  it  vas  tn  all  tUncB 
affirmed  and  Its  mandate  was  d^vered  to 
and  filed  with  the  district  court  ot  Beal 
county  on  MoTonba  21^  1920.  Aivellant 
©"Bryant  was  a  party  to  that  ai4>eal. 

[1]  In  a  teief  consisting  of  123  printed 
pages,  one  eontentlfm  seems  to  be  tliat  there 
Is  no  eridence  that  O'Bryant  was  fiwlmlng 
possession  ot  sectiona  IT  and  33,  block  S,  try 
virtue  ot  a  deed  fnmi  Yonngblood  to  him  as 
waa  alleged  by  appelleee.  The  evidence 
shows  thAt  O^Bryant  waa  in  possestdon  of  the 
land  when  suit  was  brought,  and  appelant 
alleged  that  he  was  in  possession  of  the 
land  tbrouflb  a  deed  ftom  Youni^ood.  nie 
fltatonent  of  facts  shows  that— 

"About  the  1Mb  day  of  Janoary,  A.  D.  101% 
the  said  Yonngblood  sorreiidered  posMBsion  of 
said  two  sections  of  land  to  B.  F.  O'Bryant^ 
irho  thereafter  eontimied  in  possasrion  tiiose 
sectiona." 

It  is  pr^KNBterons  to  say  that  this  posses- 
ston  was  not  adverse  to  aEV>ellees.  The  first, 
second,  and  third  assignmenta  of  error  are 
OTermled. 

[2]  When  the  cases  were  taken  by  certiora- 
ri to  the  district  court,  they  were  consoUdat- 
ed,  and  a  trial  de  noTO  took  place  as  proTid* 
ed  by  statute.  Bev.  Stats,  art  74a  The  dis- 
trict court  had  the  power  and  authority,  with- 
in two  years  after  the  proceedings  in  the 
county  court,  to  reviae  and  correct  sucih  pro- 
ceedings, and  such  proceedings  could  be  de- 
clared nail  and  void.  No  rights  could  be 
acquired  under  them,  or  sustained  by  them. 
Void  ordera  by  tiie  connty  court  In  mattoiv 
of  the  Dodge  estate  could  be  reviewed  in 
the  district  court  by  cwtlorarl  and  their  in- 
validity de<flared.    In  rendering  the  Juds- 
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moit  as  tt  did  the  district  court  of  Beal 
connty  enrdaed  Its  statutory  power,  and  its 
action  absolutely  destroyed  all  the  proceed- 
ings had  in  the  county  court  In  connecfloa 
with  the  Dodge  eetata  Williams  v.  Steele, 
101  Tex.  382,  106  S.  W.  VS&i  nkompsm  v. 
Dodge^  210  8.  W.  686.  When  the  Judgment 
of  the  district  court  became  final,  it  rm- 
dered  all  the  proceedings  of  the  county  court 
null  and  void,  and  appellants  ooold  not  have 
acquired  any  rights  thereunder.  The  case 
stood  aa  tiiosgh  no  prooaedlngs  had  evw  been 
had  In  tba  county  court  in  connection  with 
thB  Dodge  estate,  and  Hie  deed  made  to 
OVryant  by  Youngblood  as  administrator 
ccmveyed  no  rU^t  or  title  to  him  whatever. 
BeUance  of  O'Bryant  upon  sndi  v<^  ordera 
and  proceedings  could  give  no  efficacy,  foroe, 
or  ritallty  to  such  orders.  The  fourth  and 
fifth  asBlgnmenta  of  erm  are  ovuroled. 

[t]  Obe  district  court  did  not  recite  In  the 
Judgm»t,  as  stated  by  appellants,  that  ttie 
court  Judicially  knew  that  the  $2,000  for  the 
land  was  not  paid  to  t3ie  X>odge  estate.  It 
was  redted  In  ttie  Judgment: 

"And  it  farther  appearing  to  the  coort  that 
the  plalntitfa  (appellees)  ask  Jndgment  against 
the  defendants  for  the  rental  valne  of  Ute  said 
lands  and  that  tiie  defendants  (appellants) 
ask  jndsmoit  against  plaintiffs,  In  ease  plain tiffa 
recover,  for  the  valne  of  Improvements  made  in 
good  faith,  and  for  certain  other  moneys  men- 
tioned In  defendautB*  cross-action,  and  the 
court  being  of  the  opinion  that  neither  are  en- 
titled to  recover  of  the  other  on  such  pleas; 
and  the  court  Judicially  knofflng  that  the  plain- 
tiffs recover  no  part  of  the  moneja  sued  for 
b;  the  defendants  in  their  cross-action,  and 
there  behig  no  proof  that  the  plaintiffs  received 
sny  psrt  thereof." 

The  recital  as  to  failure  to  recover  by 
plaintiffs  Is  rathw  obscure,  but  probably  re- 
ferred to  a  recovery  in  the  Judgment  In  the 
certiorari  cases,  but  nothing  Is  said  about  Ju- 
dicial knowledge  of  the  fact  that  plalnUtC 
did  not  recelTe  the  money  for  the  land  from 
YoungUood  or  (yBrsoBL  There  was  no 
proot  that  the  mcmey  was  paid  by  (VBiyant, 
or  that  YoongMood  tmr  paid  It  to  the  e» 
tate.  The  burden  was  on  appellants  to  show 
that  the  estate  got  the  bmeflt  of  the  $2,000, 
if  It  was  ever  paid  by  O'Bryant.  No  valid 
and  legal  orien  were  ever  entered  in  the 
estate  until  the  district  court  entered  an  or> 
dw  probating  the  will  and  dedaring  the  or- 
ders of  the  county  court  null  and  void.  Tba 
sixth  and  serenth  aaslgnmenta  vC  error  are 
OTumled. 

The  Judgment  Is  aflbmed. 
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MEMORANDUM  DECISIONS 


DILB7  V.  STATE.  (No.  6603.)  (Court  of 
Grimiiial  Appeals  of  Texas.  Jan.  18,  1922.) 
Appeal  bom  Criminal  District  Court,  Tarrant 
Coonty;  Geo.  E.  Hosey,  Judge.  B.  H.  Dilby 
wai  eonTicted  of  theft  of  pToperty,  and  he  ap- 
peal!. AiBrmed.  B.  O.  Storey,  Asst  Atty. 
Gen.,  for  the  State. 

HAWKINS,  J.  Conviction  ia  for  the  theft 
of  property  of  the  valne  of  more  than  $60; 
punishment  asseesed  at  confinement  in  peni- 
tentiary for  two  years.  No  statement  of  facts 
or  una  of  exception  appear  in  the  record.  Ttit 
indictment  is  in  regular  form,  properly  charg- 
faig  the  offense,  and  no  error  is  apparent  from 
the  record  whidi  would  necessitate  a  reversal 
Ths  judgment  of  the  trial  court  is  affirmed. 


EPPBBSON  T.  STATE.  (No.  6483.)  (Court 
of  Criminal  Appeals  of  Texas.  Dec.  7,  1021. 
Behearing  Denied  Jan.  11,  1922.)  Appeal 
from  Williamson  County  Court;  F.  D.  Love, 
Judge.  Cleveland  Epperson  was  convicted 
for  misdemeanor  theft,  and  he  appeals.  Af- 
firmed. W.  O.  Wofford,  of  Taylor,  for  appel- 
lant Dan  ICoody,  Go.  Atty^  of  Taylor,  and  B. 
O.  St«r^.  Asst  Atty.  Oen.,  for  the  State. 

HAWKINS,  J.  OonvictioD  was  for  misde- 
meanor theft.  Punishment  $2S  fine  and  30 
days  in  JaU.  This  is  a  companion  case  to  No. 
6482,  Orange  Edwards  v.  SUte,  235  S.  W.  890, 
decided  November  30,  1921.  The  appellant  ia 
the  other  party  referred  to  in  the  opinion  in 
that  case.  The  facts  are  identicaL  There  was 
a  confession  in  this  case  also.  Tht  evidoiee 
la  snfficient  to  suppwt  the  conviction.  Tte 
judgment  of  the  trial  court  is  affirmed. 


Bx  parte  GBEEN.  (No.  630a)  (Oonrt  of 
Qriminal  Appeals  of  Texas.  Jan.  IB,  1922.) 
Appeal  from  District  Court,  McLennan  County; 
Bichard  I.  Monroe,  Judge.  From  an  order  ad- 
judging him  in  contempt  of  court,  W,  T.  Green 
appeals.  Appeal  dismissed.  R.  H.  Hamilton, 
Asst.  Atty.  Oen.,  for  the  State. 

IiAO^nMOBB,  J.  This  is  an  appeal  from  an 
order  of  the  district  court  of  McLennan  county 
adjudging  appellant  in  contempt  for  bis  refus^ 
to  answer  certain  Questions  when  a  witness  be- 
fore the  grand  jury.  It  is  made  to  appear, 
hy  an  admissioQ  of  the  Assistant  Attorney  Gen- 
eral on  file  herein,  that  since  tbe  appeal  herein 
was  perfected  the  appellant  duly  appeared  be- 
fore said  grand  jury  and  gave  testimony,  and 
thereby  purged  himself  of  said  contempt.  This 
being  true,  there  is  no  further  need  for  action 
herein,  and  it  is  moved  that  this  appeal  be  dis- 
missed. The  state's  motion  to  dismiss  the  ap- 
peal is  granted. 

KINGSTON  V.  STATE.  (No.  6806.)  (Court 
of  Criminal  Appeals  of  Texas.  Jan.  18,  1922.) 
Appeal  from  IMstrict  Court,  Cass  Connty; 
Hugh  Carney,  Judge.  Charlie  Kingston  was 
convicted  of  murder,  and  he  appeals.  Dismiss- 
ed. B.  O.  Storey,  Asst.  At^.  Oen.,  for  the 
Stata. 


MORXtOW.  P.  J.  Conviction  ia  for  murder, 
punishment  fixed  at  confinement  in  the  peni* 
tentiaxy  for  a  period  of  six  years.  GRie  appel- 
lant, by  a  motion  in  writing,  didy  Terlfied,  seelu 
to  withdraw  his  appeal.  Tbt  motion  ia  grant- 
ed, and  the  appeal  is  dianissed 


LANE  V.  STATE.  (No.  6633.)  (Oourt  of 
Criminal  Appeals  of  Texas.  Jan.  25,  1922.) 
Appeal  from  District  Court,  Stephens  County; 
0.  O.  Hamlin,  Judge.  Tom  Lane  was  convict- 
ed at  robbery,  and  he  appeals.  Affirmed.  B 
G.  Storey,  Asst  Atty.  Gen.,  for  the  State. 

MOBBOW,  P.  J.  The  conviction  la  for  rob- 
bery. There  is  nether  statement  of  beta  Dor 
bill  of  exceptions.  The  Indictment  Is  regular; 
no  fundamental  error  Is  revealed.  The  judg- 
ment la  affirmed. 


AFPLUWUITE  T.  8ILYEY.  (No.  2460.) 
(Conrt  of  Civil  Appeals  of  Texas.  Tezarkana. 

Nov.  24,  1921.  Rehearing  Denied  Jan.  26, 
1922.)  Error  from  Cherokee  County  Court; 
C.  F.  Gibson,  Judge.  Suit  by  D.  T.  Applewhite 
against  A.  D.  SOvey,  In  which  defendant  sued 
in  reconvention.  Judgment  for  plaintiff  for 
only  the  amount  defendant  admitted  to  he  ^e, 
and  for  defendant  on  his  plea  in  reconvention, 
and  plaintiff  brings  error.  Affirmed.  Harris  & 
Harris,  of  Nacogdoches,  and  D.  C.  Cuiher 
and  Henry  N.  Nelson,  both  ot  Oarthage^  for 
plaintiff  in  error.  Norman,  Shook  A  GHmou,  oI 
Busk,  for  defendant  in  error. 

HODGES,  J.  The  plaintiff  in  error,  Apple- 
white, sued  tbe  defendant,  A.  D.  Silvey,  in  tbe 
conrt  below  to  recover  a  jud^ent  for  rents 
and  advances.  Defendant  answered  by  pleading 
payment  of  all  except  a  balance  of  $18.35. 
which  was  tendered  bito  court,  and  which  he 
alleged  to  hava  bean  tendered  to  plaintiff  prior 
to  the  suit,  and  reftiaed  by  him.  Defendant  in 
error  also  sued  in  reconvention  for  damacoa 
resulting  from  tbe  unlawful  eefamre  of  two 
bates  of  cotton  and  for  injury  to  his  business 
standing  and  credit.  In  a  trial  before  a  jury  a 
judgment  was  rendered  in  favor  of  tbe  plaintiff 
in  error  for  $18.35,  the  amount  tendered  into 
cotirt  and  in  favor  of  the  defendant  io  error  for 
$2tI0  as  actual  damages  and  $100  as  exemplary 
damages.  We  are  of  the  opinion  that  the  evi- 
dence is  snffldent  to  sustain  the  finding  of  the 
Jury,  and  that  the  case  waa  properly  disposed 
of,  and  the  judgment  is  accordingly  affirmed. 

On  Motion  for  Rehearing. 

In  response  to  a  motion  for  a  rehearing 
which  was  filed  after  the  expiration  of  the  time 
limit  prescribed  by  the  rules,  we  haye  aeain 
carefully  examined  the  record  in  this  case.  The 
issues  presented  were  issues  of  fact  only.  The 
testimony  was  in  some  respects  conflictiiic. 
No  good  purpose  could  be  subserved  by  any  ex- 
tended discussion  of  those  questions  of  tmct. 
We  think  the  judgment  was  supported  by  the 
evidence,  the  verdict  of  the  jury,  and  the  find- 
ings which  the  court  itself  might  have  made. 
The  motion  will  therefore  bo  overruled. 
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ABATKMENT  AND  REVIVAL. 

II.  ANOTBKR  ACTION  I'BNDlKa. 

^=>I5  (Ark.)  ObjectioD  of  pendency  o<  aootb- 
er  actioD  waived  unless  pleaded,  but  auch  ac- 
tion not  thereby  dismissed.— Snna  v.  Miller, 

828. 

€=>I7  (Arlu)  ObjectiMi  ot  pendency  of  an- 
other action  waived  nnleaa  pleaded.— Slnw 

Miller.  S26. 

V.  DBATH  OF  PARTY  AND  MVlVAIi  OF 

ACTION. 

^0>  ContlnBAKoe  or  Revival  of  Action. 

^72((0)  (Tnc.Cfv>pp.)  Saccessoi^  and  ex- 
ecutors of  CathoUe  Bishop  properix  snbatitnted 
as  plaintlfls  in  action  on  contract. — Community 
of  Priests  of  St.  Basil  T.  Byrne.  1016. 
«=377  <Mo.J  Beneficiaries  of  decease  appel- 
lant's will  need  not  be  bronght  in  as  parties  on 
revival  of  aotton  hj  executor.— Orr  v.  St.  Lonia 
Union  Tmit  Co.,  642. 

ACCORD  AND  SATISFACTION. 

9=>2(2)  (Mo.App.^  Seller's  acceptance  of  buy- 
er's check  for  undisputed  amount  of  statement 
not  an  accord  and  satisfaction  preventing  re- 
covery of  omitted  item.— Arkansas  Grocer  Co. 
T.  Morrow,  668. 

«»5  (M*.App.)  Creditor's  agreement  to  ac- 
cept a  payment  as  in  full  of  all  items  to  date 
TcgardlesB  *of  errors  or  mistakes  toM  for  want 
of  consideration.— Arkansas  Orocer  Co.  v.  Mor- 
row, 668. 

«Bal7  (Ma^pii.)  Aceoid  without  satisfaction 
no  bar  to  former  contract.-^iUotson  t.  Inde- 
pendent Breweries  Co.,  900. 
<^26(3)  (MoJKpp.)  Evidence  of  reorganisa- 
tion agreement  alone  held  insufficient  to  defeat 
recovery  on  interest  coupons.—TillotsoQ  v.  In- 
dependent Breweries  Co.,  906. 

ACKNOWLEDGMBNT. 

1.  NATVRB  AHD  ITBCBBIIITT. 

^=36'{l)  (Mo.)  Before  interested  person, 
though  a  nullity,  does  not  invalidate  deed  of 
trust  as  between  the  parties  or  persons  with  ac- 
tual notice.- Woolridge  v.  Ia  Crosse  Lumber 
Co.,  294. 

■I.  TAKINQ  AlfD  CERTIPIOATB, 

(KyO  Sufficient,  though  seal  of  office  not 
attached.— Fidelity  Healty  Co.  r.  Flaliaven  Land 

Co.,  260. 

in.  OPERATION  AND  BPPBOT. 

«=35&(l>  (Mo.)  Clerk's  certificate  of  acknowl- 
edgment on  sberifTfi  deed  not  conclusive. — 
O'Baonon  v.  McArxoo,  48. 

Clerk's  entry  of  acknowledgment  of  ■heriff's 
deed  imports  absolute  veri^.— Id> 


ACTION. 

See  Abatement  and  Revival;  Diamissal  and 
Nonsuit 

II.  KATVRB  AND  PORH. 

$=>22  (Mo.)  Distinction  between  equity  and 
law.— Pickel  v.  Pickel,  287. 

III.  JOINDER,  SPLITTING,  CONSOLIDA- 
TION, AND  SBVDRANCB. 

«=>50(7)  (Tax.Clv>pp.)  No  misjoinder  of 
causes  of  auction  or  of  partiea,— Pope  r.  Brook- 
aUire,  108. 

IV.  COlWailOBlHBUIT.  PROaHCUTlOB, 
AJfO  TBRMlNATiOK. 

<^64  (Mo>pp.)  Not  commeneed  by  filing  peti- 
tion, without  service  of  mmmonfl  or  voluntary 
appearance.— State  «x  rel.  Angold  v.  Utz.  39$. 

ADJOINING  I.AND0WNE1CS. 
See  Boondariea. 

ADMINISTRATION. 

See  ExecutoiB  and  Administratori, 

ADMIRALTY. 
I.  JURiaDicnoii. 

^20  (Tex.Civ.App.)  Workmen's  Compenea- 
tion  Act  inapplicable  to  maritime  accident.— 
Home  Life  &  Accident  Co.  v.  Wade,  778. 

ADOPTION. 

^=*7  (TflK.Chr.App.)  Voluntary  abandonment 
or  written  transfer  necessary  for  adoption.— 
Stanton  v.  Franklin,  151. 

ADULTERY. 

«=>I4  (Tex.Cr.App.)  Quilt  may  be  proven  by 
circumstances.— George  v.  State,  474, 

Evidence  faunffident  to  sustain  conviction.— 
Id. 

ADVERSE  POSSESSION. 

I.  HATVRB  AND  RB^UISITBiS. 


(B>  Actnal  Pos«essloB. 

®=>27  (Tex.Civ.App.)  Evidence  held  to  show 
title  until  10  years'  statute  of  Umltatlons.— 
Moody  V.  Ashe,  113. 

CF>  Hostile  Character  ot  Poue«aioii. 

«:s>62(3)  (Ark.)  Possession  by  life  tenant 
cannot  be  adverse.— Sadler  v.  Campbell,  588. 
«=»62(3)  (Ky.)  Purchaser  from  sorviviiig 
wife  of  homestead  Aeltf  adverse  possession  ad- 
verse to  fae  owner.-^Andezaon  v.  Sanders*  BSl. 


286S.W.-71 


(1121) 
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n.  OFERATIOH  AHD  BPFEOT* 

(B)  Tltla  or  Rlskt  Ae«Hlra4. 

^109  (Tax.Clv.App.)  Title  ooce  aeqaired  by 
limitation  not  affected  br  tabsequent  leaae.— 
Onticnes  r.  Cnelltr,  497. 

111.  PUDADIKQ.  BiVIDEKOB,  TKIAL,  AMD 
REVIKW. 

«=>II4(2)  (Tax.Com.App.)  Evidence  held  to 
warrant  findios  tbat  field  of  between  8  and  4 
acres  was  cultiTated  for  6  conBecutive  yeara. 
— W.  T.  Carter  &  Broa.  t.  Richardson,  078. 
e=>ll5(3)  (Ttx.Can.App.)  AVbetlier  culttTa- 
tion  of  3  to  4  acrea  apprised  owner  of  adTerse 
claim  to  160-acre  tract  hetd  for  jury.— W.  T. 
Carter  ft  Broa.  v.  Richardson,  9TS. 

AGENCV. 
See  Prindpal  and  Agent 

AGRICIILTL'RE. 

(Tax.CivApp.)  Joboson    grasa  atatote 

applicaMe  to  federal  railroad  receivers.— Inter- 
national &  O.  N.  Ry.  Co.     DawaoQ,  816. 

AMMAI^. 

rite  CtrrieiB,  «s>207-2SO;  BaUrOada,  «=s><10- 
448. 

(Tmi.)  County  not  entitled  to  salvage 
value  of  destroyed  cattle  after  payment  of 
statntonr  valuation.— Knox  County  v.  Kreia,  1. 
«s»5e(2)  (Ma.App.>  f!tock  law  election  order 
on  separate  petitions  treated  aa  one  Aeld  valid. 
—Tompkins  v.  Harris.  3fi8. 

Stock  law  election  order  for  county  held  not 
invalidated  by  recitals  as  to  township  petitions. 
-Id. 

Memotandnm  Aeld  aufficlent  for  none  pro  tone 
order  for  atock  law  election.— Id. 

ANNUrriBS. 

^=»0  (Mo.)  Annuitant  held  entitled  to  recover 
money  piUd  on  mutual  rescisi^on. — Sherman  t. 
International  Life  Ina.  Go.  of  Ht.  Louis,  634. 

ANTI-TBUST  LAWS. 

See  Monopolies,  ^»12. 

APPEAL  AND  ERROR. 

S'^e  Ortiorari;  Courts,  «»231;  Criminal  Law. 

<Ss>1082-1189. 
yor  review  of  rulings  In  particular  actiona  or 

proceedinga,  aee  also  the  vaiioua  specific 

topica. 

I.  NATUBB  AHD  FORM  OF  RBMBDY. 
(Tax.Com.App.)  Proceeding  la  continva- 

tion  of  original  action,— Ward  v.  Scarborough, 
441. 

«s>l4(2}  (Mo.App.)  When  judgment  reversed 
without  directions  or  for  further  proceedings, 
Rccond  appeal  lies. — McWilHams  v.  Drainage 
Dist.  No.  19,  Caldwell  County,  367. 
.  When  jiidRmeot  reverand  with  ditectione  to 
enter  juflnuent,  no  appenl  lies.— Id. 
e=*li  (Tax.Com.App.)  Dffeudaut's  writ  of 
iTfor  taken  aTfor  plaiiitifTs'  appeal  properly 
dismissed. — Ward  v.  Scarborough,  441, 

Parties  have  equal  right  to  aelect  mode  Of  re- 
view but  priority  of  election  muat  prevail.— Id. 

III.  DBCISIONS  REVIBWABLB. 
<D)  rhmlltr  of  Determinattoit. 

^=»80(2)  (Mo.)  Judgment  fifM  final  and  ap- 
ppalnble.—IIurtit  Autoiiiatfc  Switch  Sc.  Signal 
Co.  v.  Trust  Co.  of  Nt.  Ijouih  County,  68. 
«3»82(l)  (Ma.)  Decision  AfM  "order  after  fin- 
al judgment  in  the  rauitp"  and  appealable.- 
Hurat  Automatic  Switch  &  Signal  Co.  T.  Troat 
Co.  of  St  Louia  Count}-.  58. 


T.  PBESK!ITATIOII     AHD  RBSniLTATlOX 
n  U>WBR  IMkliRT  OF  GBOVHDS 
or  RRTIBW. 

<A)  laaami  mmA  ^MatlMa  Im  iMvrmr  0«wt. 

«=nl7l(l)  (MoJipp.)  Dedaion  on  appeal  teU 
not  on  different  tpeory  than  below,  but  merdy 
with  omission  of  an  element— Babok  Mfg.  Co. 
V.  Agricultural  Idm.  Co.  of  Watertown,  N. 

016. 

«=>I73(3)  (Ark.)  rmd  not  andlablo  for  first 
time  on  appeal  for  a  rcvoraaL— Touree  t.  Ralla, 

819. 

(S>  OkjMtlraa  mm*  Motioma,  mm*  Rwllass 

^»I87(2)  (Mo.App.)  Complaint  of  misjoinder 
of  parties  muat  be  made  below.— Ferguson  v. 
Home  Ins.  Co.  of  New  Tork.  402. 
«=s>203(4)  (Mo.)  Appellant  held  not  in  poel- 
tiou  to  assert  error  in  exclusion  of  statement 
contradictory  to  testimony  on  trial. — ^BlcCall  v. 
B.  Nugent  Bros.  Dtry  Goods  Co.,  824. 
«=)204(3)  (Tex.CivJKpp.)  No  .  fundamental 
error  in  considering  meaniM  of  ambiguous  con- 
tract.—Quanafa,  A.  4k  P.  ay.  Co.  T.  Cooper. 
811. 

«s»2l6(2)  (Me.)  Inatmctions  shonld  have  been 

requested  if  tbat  given  not  sufficient. — ^Burtcb 
V.  Wabaeb  Rt.  Co.,  338. 

^3218(1)  (Ky.)  Improper  form  of  verdict 
must  be  objected  to  in  lower  court — Penning- 
ton T.  Sammons,  259. 

«»2I6(2)  (Tex.Civ.App.)  Sufficiency  of  ques- 
tion to  submit  Issue  to  jury  not  conaidered.  in 
absence  of  objection  to  question.— Boynton  v. 
Ouaranty  State  Bank  of  Longview,  511. 
«=}228  (Mo^pp.)  Objection  counterclaim  was 
not  filed  before  justice  is  waived  unless  raised 
in  circuit  conrt— Columbia  Taxicab  Co,  v.  Mer- 
curio^  1090. 

«=»232(2)  (MoJkpp.)  ObjectioD  to  ordnance  as 
incompetent,  irrelevant^  and  immaterial  be- 
cause no  connection  with  injury  ahovra  kM 
Buffident— Kroell  v.  Lute.  424. 
«»237(l)  (MoJlpp.)  Remark  of  eonrt  Md 
not  ground  for  reversal,  when  no  motion  for 
miatrial  made.— Winkler  v.  Standard  Acc  Ins. 
Co..  1060. 

(0>  RXMptioBS. 

«s>26i  (Me.App.)  Remarks  of  connael  AeU 
not  reviewable,  in  absence  of  exception.— 
Rabok  Mfg.  C^.  v.  Scottish  Union  '&  National 
Ina.  Co.  of  Ediuburg,  Scotland.  018.- 
€=3270(2)  (McApp.)  Exception  necessary  to 
ruling  on  motion  for  new  trial.— McCormiA  v. 
Ford  Mfff.  Co.,  1088. 

4ra>275  (Ky.)  GxoeptiosB  to  depoaiCion  waiv- 
ed»  in  absence  of  rollng.— Hall  v.  Profit,  575. 

(D)  Motions  Cor  New  Trial. 

4Be»282  (Ky.)  Without  motion  Cor  new  trial 
in  case  tried  by  eotirt  nothing  reviewable  ex- 
cept question  whether  pleadingB  sufficient  and 
support  judgment— Pleasure  Kidge  Park  Dis- 
tillery V.  Commonwealth,  by  Bradley,  94T. 
^=9301  (Mo.)  Necessity  of  raising  in  motion 
for  new  trial  objection  to  refusal  of  continu- 
snce  not  aEfected  by  fact  that  refusal  was  in 
another  division.— Piatt  v.  Hatt  35. 
€=>30l  (Me.)  Allowanea  for  permanent  im- 
provementB  In  action  to  cancel  deed  not  con- 
sidered, wliere  no  complaint  was  made  in  mo- 
tion for  new  trial.— Kislinit  v.  Yoder.  8G0. 
®=>30i  (Mo.App.)  Objection  reference  was  not 
proper  muat  be  made  in  motion  for  new  trial. 
— Higdon  V.  Ming,  384. 

<^30l  (Mo.App.)  Matters  not  referred  to  in 
motion  for  new  trial  not  reviewed  on  appeal.— 
Blooracamp  v.  Missoupi  Pac.  R.  Co..  3^8. 
®s>30l  (Tax.Clv.App.)  Failure  of  motion  for 
new.  trial  to  allege  verdict  was  contrary  to  evi- 
dence not  ground  for  affirmance.- BiUberry  v. 
Ft  Worth  &  &  O.  Br.  Co.,  106. 
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»Ml  THAHSFKH  OP  CAVSB. 

(C)  rmr^tatt  of  VMM  m  CMta,  u«  llM«a 
mm  0«h«r  SMmrltles. 

^389(3)  (T«K.Chr.App.)  AfBdavit  of  ioabili- 
ty  to  par  coetB  of  appeal  must  b«  called  to  at- 
tention of  trial  court.— Qallagher  HaUoweO. 
768. 

«s>393  (Tbx.CIv.App.)  Defendants,  who  ap- 
pealed but  did  not  file  bond  or  affidavit  before 
the  court.— Graj  t.  Vogelsang,  122. 

X.  RBCOKD  aud  procbbdings  hot  tn 

RBCORU. 

(A)  aiKttera  to  be  Shown  br  R«eord. 
«=>502(5)  (Moj^pp.)  Becord  A«M  to  show  uio- 
tioa  for  new  trial  was  filed  in  time.— Bigdmi  t. 
Ming,  384. 

>&=>^l(l)  (MoJ^pp.)  Record  must  show  filing 
of  bin  of  czceptiona,— PottB-Tombull  Adrertis- 
ing  Co.  T.  OMchdl,  1078. 

(O  ir«e«BBltr .  of  Bill  of  Bxee»tIoa».  Cms*, 
or  MatetBcB*  •(  Faots. 

•$=»544(3)  (Mo.)  Motion  to  vacate  judgment 
for  crroi*  of  fact  supported  by  evideuee  dehors 
the  reuord  need  not  be  preserved  by  bill  of  ex* 
ceptions.—Simms  v.  Thompson,  STG. 
^s>553{l)  (Tex.COinJ^pp.)  Indorsement  of 
refoaal  on  issues  subtoitted  renders  bill  of  ex- 
ceptions unnecessary.— 'CV'alker  v.  Hirscb  Coo- 
perage Co.,  710. 

OB)  Atotrads  of  Record. 

«3>58l(3)  (Me^App.)  Abstract  mu^  show  fil- 
ing of  bill  of  exceptions.— MoConnick  t.  Vord 
Mfg.  Co.,  I08R. 

«s^l<7)  (MoAppO  Abstract   mnct  ahow 

Judgmi>nt  renderefl.— Fotts-TumboU  Advertis- 
ing Co.  V.  Oatcbcll.  107& 

«=s58l(8)  (Moj^pp.)  Abstract  must  show  mo- 
tion for  Dew  trial  filed  or  overruled.— Potts- 
Tumhalt  Advertisinc  Co.  v.  GRtchcU.  1078. 
^584  (MoJipp.)  Becord  showing  what  is  in- 
tended as  record  and  as  bill  of  exceptions  is 
sufficient.— Higdon  v.  Ming,  884. 
<3=»59I  (MoJ^pp.)  Abstract  of  record  not 
showing  new  trial  filed  or  overraled.  diOTt  form 
transcript  cannot  supply  them. — Potts-TumbuU 
Advertising  Co.  v.  Catchall,  1078. 

(F)  Maklttir.  Ponsi.  Md  Reaalsltes  ot 
TrasNorlpt  or  Rotiira. 

4=>595  (Tox.Com.App.)  Defendant  entitled  to 
take  out  complete  transeript  where  plafntlffe' 
transcript  filed  before  ezidration  of  time. — Ward 
r.  ^rborough,  441. 

(H)  TransmUslou,    Flllnir.    PrlBtlnVi  Md 

Service  oC  Ooplea.  i 

«=>628(2)  (Mo.App.)  Denial  of  affirmance 
proper,  where  clerk  has  failed  to  notify  appel- 
lant of  completion  of  transcript  In  time  for 
proper  filing:— Thomas  Farmers*  Nat  Bank 
of  Ludlow,  870. 

(I)  DeCeets,  ObJecUoua,  Amcadmoatf  KAd 

Correetlea. 

«c»639(l)  (Mo.App.)  Appeal  dtunissed  f<ff  in- 
sufficiency of  abstract,  statement,  brief  and  ar- 
gument—Pegram  T,  William  H.  Lee  &  Co., 
10G6. 

«=>63ft<l)  (MoJ^pp.)  Abstnet  must  show 
judgitout  nnderea  and  motion  for  new  txiai 
overruled,  and,  where  this  is  not  done,  af- 
firmance or  dismissal  proper.— Potts-Tumbnll 
Advertising  Co.  v.  Gatchell.  107a 
«=9644(l)  (MoJkpp.)  Failure  of  connsd  to 
note  defects  does  not-take  from  court  the  duty 
to  enforce  rules.~Potts-TumbnU  Advertising 
Co.  V.  GatcheU,  1078. 

<3=»644(l)  (Tex.ClvJ^pp.)  Defects    in  tran- 
script keU  not  waived. — Durfee  Alineral  Co.  t. 
City  Nat.  Bank  of  Temple,  610. 
^644(2)  (Mo.)  li'aUure  to  present  sufficient 
abstract  of  evideiice  KM  waived  by  appellee's 


BSag  an  additional  absttaet.— Clatt  t.  Ftatt. 

KT 

«=>t55(l)  (Tex.Clv>pp.)  Page  of  traoscripk 

inserted  uter  certificatiou  should  be  stricken.— 
Durfce  Mineral  Co.  v.  City  Xat.  Bank  of  Tem- 
ple, 516. 

«=>659(l)  (T«x.C0MJlpp.)  Defendant  entitled 
to  perfect  record  by  certiorari  to  support  cross- 
asaignmoit  of  errors;— Ward  v.  Scsrborougk, 

441. 

(<y>  CoaoluiTomeM  ond  BSect*  Impeaeh- 
tmm  Mkd  CoMtrjidictluK. 

«3>662(2)  (Mo.A».)  Becord  Acid  to  prevent 
construction  that  bill  of  exceptions  was  signed 
by  the  clerk.— Higdon  T.  Ming,  881. 

Objectioa  that  exceptttms  to  referee's  report 
were  decided  too  hastily  AeU  not  suataiued  by 
the  record.— Id. 

«=a»66a(2)  (TtxXlvj^pp.)  Bedtal  do  proof 
was  heard  breeludea  prcsamption  to  ii^port 
judgment. — Durfee  Mineral  Co.  r.  City  Nat. 
Bank  of  Temple,  Hlfi. 

«s>663(l)  (Tex.Clv.App.)  CertificHte  to  biU 
of  exceptions  hfld  not  to  show  factit  assumed 
in  objection  were  true.— Bdene  v.  Hart,  761. 
<^=3670(1)  (T«K.CIvJ^pp.)  Affidavit  of  county 
judge  as  to  error  in  date  in  condnsious  of  fact 
AeUt  not  available  to  diange  record.— Davis  t. 
Finch,  775. 

(K>  QnestlOMS  Presented  for  Review. 

«S96S4(2)  (Tex.Clv.App.)  Bight  to  complain 
of  denial  of  continuance  not  waiveo  by  failure 
to  show  in  bill  of  exceptions  ground  of  ruliug. 
— Stonebcrger  v.  Bisbluu,  782. 
«»690(5)  (Tex.CivJKpp.)  Admissibility  ot  ev- 
idence not  considered,  where  bill  of  exceptions 
does  not  state  facta  relatiog  thereto.— Edens  t. 
Hart.  701. 

«=3696(l)  (Mo.)  Merits  of  equity  case  not 
considered  when  whole  evidence  not  abstracted. 
-Uuggins  v.  HiU,  lOfil. 

(Ii>  Matters  Hot  Apparaat  of  Beeord. 

<ts>7l2  (Moj^pn.)  Court  must  ascertain  facts 

from  the  record.— Kroell  v.  Luts,  424. 
€=^713(3)  (Mojkpp.)  Judgment  rendered  ap- 
pcaring  only  iu  abstract  of  bill  of  exceptions 
will  not  be  coneidered.— Potts-Turnbull  Adver- 
tising Co.  T.  Gatchell,  1078. 

XI.  A8SIGNME7(T  OF  BBROKS. 
«SB7t9())  (Twc.Civ.App.)  Only  fundamental 
errors  apparent  on  record  considered  without 
asaignniunt  of  errors.— Newsom  v.  State,  228. 
^718(7)  (Ms.)  BefuBSl  of  instruction,  not 
assigned  as  error,  not  considered.— Piatt  v. 
Plstt.  35. 

«=s»722(l)  (Tox.Com.App.)  Refusal  of  several 
special  issues  properly  incorporated  into  one 
subdivision  ot  motion  for  new  trial,  and  each 
issue  properly  presented  by  separate  assign- 
ment on  uipeal.— Walker  t*  Hiracb  Cooperage 
Co.,  710. 

AppoUunt  not  confined  to  exact  language  ot 
motion  for  new  trial  In  bis  assignuients  of 
error;  "shsll." — Id. 

iS=>742(l)  (Tsx.CivJ^pp.)  Duty  to  review  on 
asBignment  of  fundamental  error  made  on  oral 
argtiment. — Wilson  v.  Armatroog,  769. 
®=»742(4)  (Tex.CIV.App.)  Assignment  to 
which  proposition  is  not  germane  not  consid- 
ered.—Gulf,  C.  &  S.  F.  By.  Co.  V.  Price.  770. 
^747(1)  (Tex.Com.App.)  Plaintiffs'  npponl 
entitles  defendant  to  review  without  appealing. 
—Ward  V.  Scarborough,  441. 
^754(1)  (Tex.Civ.App.)  General  claim  of 
fundamental  error  not  applicable  where  petition 
is  questioned  by  spedal  exceptions,  and  ruling 
is  not  assigned  as  error.— Kelly  r.  Southwestern 
Uell  Telepbone  Co.,  151. 

XII.  BRIGPS. 

«Bs>755  (MoJ^pp.)  Respondents  not  required 
to  file  brief.— Marks  t.  Acme  Phonofrsph  Co., 
000. 
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^=»757(3)  (Mo.App.)  Statement  in  brief  con- 
sietiag  of  plaintiffs  testimony  without  that  for 
defendants  held  insutBcient.— Marks  t.  Acme 
Phonograph  Co.,  900. 

^a766  (MO.Alip.)  Respondents  cannot  waive 
compliance  with  rule  as  to  statements  in  brief. 
—Marks  ?.  Acme  Phonograph  Co.,  900. 

Noncompliance  with  rule  ai  to  statements 
not  excnsed  on  ground  that  equities  are  with 
apppllantR. — Id. 

•^768  (Ark.)  Appellee  Aeld  not  to  have 
waived  claim  to  one  tract  in  controversy. — 
Sadler  t.  Campbell,  5S8. 

XIII.  DISHISSAI/,  WITHDRAWAI*.  OB 

ABANDONHBNT. 

<=378l(l)  (T0K.Clv.App.)  Appeal  not  enter- 
tained solely  to  determine  question  of  coats. 
—Love  V.  Griffith,  239. 

<BS378I(4)  (Tex.Civ.App.)  Moot  qnestions  not 

considered.- Love  t.  Griffith,  230. 

XV.  HBARIirO  AND  RBHEARINO. 

^=3832(1)  (Mo.)  No  conflict  rocjiiirinR  trnna- 
fer  to  court  in  banc. — Orr  v.  St.  Louis  Union 
'XTuBt  Co..  642. 

«B>832(I)  (Mo.App,)  Motion  for  rehearing 
ig  remedy  for  failure  to  allow  Intereat— McWil- 
liams  v.  Drajntsa  Diat.  No.  19,  Caldwril  Coun- 
ty, 367.   

(A)  Bosve  9M4.  Bhctaat  la  Veanal. 

^842(1)  (Tex.Clv.App.)  Where  evidence 
eonflicting  as  to  practical  construction  of  con- 
tract, issue  is  one  of  fact.— tjuiiiinh,  A.  &  P. 
By.  Co.  V.  CooptT,  Ml. 

i&'XOiSCZ)  (Mo.App.)  Error  ns  to  mcnpurc  of 
damages,  avoidalile  on  retrial,  not  considered. 
—Stroud  V.  Missouri  Vnc  it.  Co..  8!tl. 
<g=>846(3)  (Mo.App.)  Where  no  dpclnrntion  of 
Inw,  jinlsineitt  aHinnerl  if  siipportcil  i>ii  anv 
theory.— Tillotpon  v.  Independent  Brpweries 
Co.,  I'm), 

^=>847(l)  (Mo.)  Supreme  Court  on  appeal  in 
eriiiily  will  examine  record  and  pass  on  merits. 
— ^I'rice  V.  Morrison,  297. 

®=3847(l)  (Mo.)  Halt  to  adjudicate  and  en- 
force lieiw  mecfaanicfl  treated  aa  one  la  equi- 
ty for  purpose  of  i^iiew.— HnMliui  t.  Hill, 
1051. 

^»854v6)  (Mo.)  Oral  aKsignment  of  rea.son 
for  decision  on  moticm  for  new  trial  not  bind- 
ing on  appellate  court. — Lindsav  v,  Shaner,  819. 
«s»858  (Tex.Oom.App.)  Aijpe.il  and  writ  of 
error  perform  the  same  ol!ii.e,  and  either  brings 
up  whole  case. — Ward  v,  ^ifcar  bo  rough,  441. 
^ssB59  (Tox.Com.Ap p.)  Appeal  and  writ  of 
error  oeixorm  the  same  office,  and  either  bring.s 
tt»  mlwe  tut^^iA  T.  Setrtomagh,  4^ 

(B)  IntevloratovT,  Collftleral,  and  tapple- 
meatarr  PraoMdlasa  and  4a«etloaa. 

4=»S7V  (M*.)  On  appeal  from  Jadgment  on 
writ  of  emr  &uno.  nobis  exc^aou  in  orig- 
intH  trial  cannot  1w  leriewed^-fllmnu  t. 
HiompBon,  876. 

(C>  Parties  Bntltled  to  Alleae  Btrror. 

«=7878(r)  (Tex.Clv.App.)  Defendants,  who 
npi>nared  but  did  not  file  bmd  or  affllhtTit.  not 

eutiiled  to  offer  objectioiu  to  Jttdipneiit,--^ray 
V.  Vogelsang.  122. 

«:s880(3)  (T«X.CIV.App.)  Appdlaot  may  not 

complain  of  judgment  for  codefendant. — Con- 
reetiful-  Fire  Tiis.  Co.  v.  Fields.  700, 
(©=5b82(l3)  (Ark.)  AppeJIant's  lialjitity  f"r 
Boecial  dumagou  may  be  raieed  on  appeal, 
tbougb  •nelliut  reqaeated  inatnietlon  on  euch 
dunagea.— Morrison  t.  Weisetdiii,  586. 

<I>)   AmetMliiifiits.   vddlU«aal  Pro•fi^  and 
Trial  of  caaae  Anew. 

0=3895(3)  (Mo.)  IncomjioErnt  evidence  disre- 
garded on  appeal  iu  equitjr  case.— Jacks  v.  Link, 
10. 


<Sa»e95(3)  (Mo.)  Court  finds  facts  fn  eqaity 
and  does  Dot  base  decision  on  findings  of  ref- 
eree Or  ehaDcellor.^Huggins  t.  Hill,  1061. 

<B1)  Freammptlou. 

«s>909(4)  (Tex.Con.App.)  Testator  presum- 
ed a  man  of  at  least  average  intelligence,  in 
absence  of  evidence  to  contrary. — Classen  v. 
Freeman  979- 

4^9)4(1}  (Tex.Civ.Ap p.)   Oommissioner  of 
ioBurance  and  banking  presumed  to  have  for- 
warded duplicate  copy  of  process  to  society.— 
Mosaic  Templars  of  America  v.  Smith,  175. 
«=39I6(I)  (Ky.)  Rule   aa   to   affirmance  on 
presumption  as  to  pleading  omitted  from  rec- 
ord inapplicable. — Harkness  T.  Porter,  9S3. 
^917(0  (Mo.App.)  Facte  taken  aa  true  in 
determining  whether  demurrer  was  properly 
Biistained.— Hickox  v.  McKlBley,  106a 
<Ss>927(5)  (Mo.ApB.)  Evidence  eonaidered  fa- 
vorably to  plaintiff  on  defendant's  contention 
that  demurrer  thereto  should  have  been  sus- 
tnined, — OcTielehach  v.  Pnyne,  1(W2. 
0=928(1)  (Ark.)  Issne  presumed  to  have  been 
correctly  milimitted  in  absence  of  instructions. 
— Hinton  v.  Martin,  267. 

<S=»930(2)  (Mo.Ajip.)  PresQWed  that  farj  fol- 
lowed oaths.— McPer mot t  T.  United  Rva.  Co. 
of  St.  IjOuis,  lORO. 

«=9930(2)XTex.ClvJ^pp.)  Jury,  finding  fail- 
ure to  mitigate  damages,  presnmed  to  have 
considered  Ruch  failure  In  awarding  damages.— 

Baker  v.  Vartncy.  16(i. 

€»930(3)  (Tex.Civ.App.)  Judsinent  may  lie 
aiffirmed  ns  to  objection  to  decision  on  issue 
not  submitted,  or  requested  to  be  submitted.— 
Mann  v.  White,  783. 

<^930(3)  (Tex.Clv.App.)  Tasue!)  not  sabinl^^ 

ted  presumed  found  iu  appellee's  favors— Cw> 
necticut  Fire  Ins.  Co.  v.  Fields.  790. 
<g=>931(l)  (Tex.Civ.App.)  Disputed  issues  ai- 
sumed  found  in  favor  of  successful  party.— 
Qiianah,  A.  &  P.  Ry.  Co.  r.  Cooper,  Sll. 
<S=»93I(3)  (Tex.Civ.App.)  Kvidence  and  find- 
ings presumed  in  support  of  judgment  where 
iioiip  f.ti'd. — American  Ity.  Express  Co.  v.  Voel- 
Itel.  .-r»;-  ' 

G=>93Ub)  (Tex.Clv.App.)  Presumed  that  trial 
rourt  disregarded  InadmiRsilde  cvidenee.;— 
C.  A  8.  F.  Ry.  Co.  t.  Price,  776. 
C=>932(l)  (Ark.)  Presumed  that  decree  did 
not  allow  tor  taprsMMata,^— SaAer  v.  Gup- 
bell,  5vS8. 

(G)  (Ineatlon*  of  Fact,  Verdlcta.  and  Find* 
Ins*. 

<g=3987f2)  (Mo.App.)  Statute  allowing  review 

of  evidence  on  nppcnl  does  not  allow  it  on  writ 
of  error.— IIigd"Ti  v.  Ming,  884. 

Amendment  allowing  reriew  of  evidence  on 
writ  «f  enor  im  not  cetroaative^d. 
«»IMI(I>  (Mo.Apll.)  Yer^   supported  by 
any  substantial  evmenee  not  disturbed. — Tom- 
linson  v.  Marshall.  CSO. 

®=3|(K)l(i)  (Mo.App.)  Finding  supported  by 
evidence  not  disturbed. — MeOnmlu  t.  Vevd 
MfJr.  Co..  108R. 

4=»I00I(I)  (Tex.Civ.App.)  Where  evidenee 
jtwtified  verdict,  dntv  uf  appellate  court  to 
Affirm.- State  v.  Texas  Pac.  Coal  &.  Oil  Co™ 
1021. 

<S=>I002  (Ark.)  Verdict  on  conflicting  e^dcttca 

conclusive.— Hinton  v,  Martin,  367. 

«=9lOD3  (Ark.)  Weight  of  evtd«ilC«  for  Jwr. 

— nines  v.  Johnson.  fi36. 

<D=>I003  (Mo.)     Verdict    ■HplluHlllll  W  Mb* 

stantial    testimony  not  distVTtMd.— Bnrtffe  T. 

WaliMsli  Itv.  Co..  S:!,^. 

<S=3l004(3)  (Tex.Civ.App.)  No  reversal  for 
damages  for  death  when  no  showing  of  pas- 
sion, etc.,  and  verdict  not  manifestly  excessive. 
—Baker  v.  Fields.  170. 

<S=>I009M>  (Mo.)  Rule  that  court  will  defer 
to  ■■li^iiii'ellcii's  tirdinp  held  inapplicable  where 
evidence  not  all  oral  nor  all  conflicting. — Guar- 
antjr  Idte  InM.  Co.  T.  VNmaoa,  ilO, 
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Rule  that  court  will  defer  to  diaucenov'a 
findiDgs  on  confiictiDi:  oral  testimony  held  in- 
applicable.—Id. 

^1009(1)  (Mo.App.)  Duty  of  appellate  court 
in  equibr  case  to  aeterinine  the  r^t  as  rep- 
resented to  court's  conscience.— Coons  t. 
Coons,  368. 

€s»IOIO(l)  (Mo.)  Finding  'supported  by  sub- 
stantial  evidence  concluaive. — Mallette  t.  City 
of  St.„Xoui8.  G3;  Missouri,  K.  &  T,  By.  Co. 
T.  American  Surety  Co.  of  New  York,  657. 
«=>10I0(1)  (Tex.Civ.App.)  Findings  not  dis- 
turbed wbere  supported  by  positive  evidence. — 
Lacoma  v.  Caoto,  1013. 

«=»IOi2(2}  (T«x.CivJkpp.)  Finding  not  set 
aside  because  a^nst  preponderance  of  testi- 
mony. — Uightower  Hightower,  197. 
«=»1022(2}  fMo>pp.)  In  absence  of  statute, 
referee's  findings,  wnen  approved,  have  weight 
of  spedal  verdict.— Higdon  y.  Ming,  S84. 

(H)  HarmlcNB  Brror. 

^»I032(2)  (Mo.App.)  Appellants'  brief  must 
show  how  they  were  iDjured  by  omission  or 
exdttBion  of  evidence. — Marks  v.  Acme  Phono- 
graph Co..  900. 

«=»I033(3)  (Tex.ClvJ^pp.)  Gridence  that  oth- 
er insuraiKre  companiea  paid  proportioual  parts 
of  loss  hcM  harmless.- Connecticut  Fire  Ins. 

Co.  V.  Fields.  790. 

®=»I033(5)  (Mo.)  Instruction  measuring  ex- 
perienced switchman's  care  by  that  of  person 
of  his  experience  not  harmful  to  employer.— 
Bortch  V.  Wabash  Ry.  Co.,  33a 
«=»1033<5)  (Mo.App.)  Alleged  conflict  of 
plaintiff's  instructioD  with  defendant's  instrnc- 
tiOD  held  error  favorable  to  defendant.— Rabok 
Mfg.  Co.  T,  Agrlcnltnral  Ins.  Co.  of  "Water- 
town,  N.  Y.,  «16. 

«s»l033(6)  (Mo.)  Prejudice  may  arise  when 
plaintiff  in  negligMico  case  required  Jury  to  find 
more  facts  than  were  necessary.— Crone  t. 
United  Rys.  Co.  of  St  Louis,  654. 
«=al033(9)  (Me.App.)  Jury's  allowance  of  at- 
torney's fees  against  insurer,  without  allowing 
for  vexatious  delay,  held  not  error  of  which  in- 
surer could  complain.— Rabok  Mfg.  Co.  t.  Agri- 
cultural Ins.  Co.  of  Watertown,  N.  Y.,  91tl. 
«=al036(l)  (Tex.Civ.App.)  Permitting  city  to 
sue  for  taxes  on  bonds  of  abolished  municipal 
Bchool  district,  if  error,  held  harmless.— 
Moerachell  v.  City  of  Eagle  Lake,  9W. 
^9l036(2)  (T»x.CIv.App.)  No  misjoinder  of 
parties,  and  any  error  not  reversible  where  one 
defendant  was  dismissed  from  action.— Pope  v. 
Brookshire,  ICS. 

^^1039(3)  (T«t.CIV>pp.)  No  misjoinder  of 
causes  ot  action,  and  any  error  not  reversible 
where  one  defendant  was  dismissed  from  ac- 
tion.— Pope  V.  Brookshire,  108. 
€=>l040(lt)  (Tex.Civ.App.)  Overruling  of 
special  exception  to  item  uf  damages  not  sub- 
XDitted  held  immaterial  if  erroneous. — Gulf,  G. 
&  S.  P.  Ry.  Co.  V.  Conley,  521. 
«=>I040(II)  (Tex.ClvJVpp.)  Failure  to  sus- 
tain exceptions  to  general  allegations  harmless 
where  specific  allegation  was  sufficient.- 
Sweet  V.  Bsrry,  531. 

«=»I043(7)    (Tox.Cfv.App.)    Application  for 

continuance,  not  statutory,  addressed  to  dis- 
cretion of  court  and  ruling  not  reversed  eicept 
for  abuse.— Goodwin  v.  American  Nat,  Bank  of 
Shreveport,  La.,  780. 

«»I(M6(3)  (Tex.Civ.App.)  Denial  of  right  to 
open  and  close  prejudiciaT  where  evidence 
sharply  conflicts.— Kennedy  v.  .McCauiej,  752, 
^^■048(3)  (Mo.App.)  Leading  question  held 
barmleflS  error.— Phirnix  Cotton  Oil  Go.  v. 
Morrow-Stout  Wholesale  Grocer  Co.,  415. 
«s»l050(l)  (Ky.)  Evidence  held  competent 
and  not  prejudicial,  on  question  whether  one 
was  independent  contractor. — D.  Hewitt 
T^timber  Co.  v.  Mills.  949. 

^3>I050(I)  (Mo.App.)  Admission  of  evidence 
1x2  action  on  insurance  polt<7  hM  not  preju- 
dicial.- Winkler  t.  Standard  Ace.  Ins.  Cq.,  106{K. 
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^lOSO(t)  (MoJ^pp.)  Admitting  bivoEce 
showing  delivery  to  other  than  consigDee  fteM 
barmleas.- Tsn^  v.  Wabash  Ry.  Co.,  1086. 
«=3t050(2)  (Mo.App.)  Admission  of  immats- 
rial  evidence  Md  harmless.— Clabaugh  v.  Heib- 
ner,  896. 

«=»I050(2)  (IIOLApp.}Bvidence  as  to  Immato- 
rial  matter  hOd  bannless.- Phoenix  Gottoq 
Oil  Co.  V.  Morrow-Btont  Wholeaale  Grocer  Co., 

416. 

«=»I05I(2)  (MoJ^pp.)  Admission  of  evideneo 
held  harmless,  in  view  of  other  undisputed  evi- 
dence.—Bloomcamp  V.  Missouri  Pac.  R  Co., 

388. 

«=>I054(I)  (Tax.ClvJ^pp.)  Judgment  not  re- 
versed for  incompetent  testimony,  where  there 
is  competent  testimony  sufficient  to  authorise 
judgment.— I<a(»ma  v.  Canto,  l(Xi3.' 

Admission  of  instrument  In  foreign  language 
without  intrepretation  JMd  harmless. — Id. 
^1057(1)  (MoJKpp.)  Exclu^on  of  plainUfTs 
admission  of  fact  that  was  shown  by  other  evi- 
dence ind  did  not  constitute  defense  not  preju- 
dicial.—Winkler  v.  Standard  Acc.  Ins.  Co.,  106.'!. 
«»IOe2(2)  (Tex.Clv>pp.)  Refusal  to  submit 
issue  AeM  harmless.— Sweet  v.  Berry,  531- 
^>I064(I)  (Arte.)  Instruction  held  not  preju- 
dicial to  defendant  as  departing  from  plaintifTs 
theory.— Hines  v.  Johnson,  83o. 
«s>t064(l)  (Mo.App.)  Instructions  on  agency 
held  harmless  where  plaintiff  insured  was  enti- 
tled to  recover  independent  of  theory  of  agen- 

3 r.— Rabok  Mfg.  Co.  v.  Scottish  Union  &  Na- 
onal  Ins.  Co.  of  Hdinburg,  Scotland,  918. 
^»I064(2)  (Mo.)  Instruction  held  to  assume 
owner  operated  elevator  with  knowledge  that 
cables  were  liable  to  break,  and  to  require  re- 
versal.—Reel  v.  Consolidated  Inv.  Co.,  43. 
«=9|066  (Artf..)  Instruction  held  not  prejadl- 
cial.— Hiraa  v.  Miller.  828. 
®=»I066  (Mo.)  Instruction  to  assess  wife's 
damages  for  injnries  at  such  sum  as  would 
fairly  compotsate  her  for  time  lost  held  prej- 
udicial.—EUiott  T.  Chicago,  U.  &  St.  P  Ry. 
Co..  17. 

«=3l066  (Mo.App.)  Instruction  that  street 
railroad  was  not  entitled  to  exclusive  une  of 
street,  though  abstract,  held  not  prejudicial- 
James  V.  United  Rvb.  Co.  of  St.  Louis,  1089. 
<^I067  (Mo.App.)  Refusal  of  instruction 
harmless,  in  view  of  negligence  charged.— 
Bloomcamp  v.  Missouri  Pac.  B.  Co.,  388. 
€=9l067  (Mo.App.)  Failure  to  instruct  as  to 
matter  concerning  which  evidence  was  nncon- 
tradieted  not  erroneous.— Glidewell  v.  Qnincy, 
O.  &  K.  G.  E.  Co.,  677. 

iS=3l067  (Mo.App.)  Reversible  error  to  refuse 
proper  instruction  requested  not  covered  by 
others  given.— Salzman  v.  Athletic  Tea  Co.,  907. 
«=>I067  (Mo^App.)  Refnsal  to  withdraw  imes- 
tion  of  permanent  injuries  &eld  harmless  where 
damages  were  not  oxces8iTe.r-McDermott  v. 
United  Rys.  Co.  of  St.  Louis,  1080. 
^=»I068(3)  (Tex.Civ.App.)  Incorrect  defini- 
tion of  ordinary  care  and  negligence  held  imma- 
terial^Baker  v.  Bridges,  IQQ. 
<g=>l068(4)  (Aril.)  When  party  not  entitled  to 
special  damages,  error  in  instructions  thereon 
not  considered.— Morrison  r.  Weinstein,  685. 
€=>IQ70(2)  (Tox.Clv>pp.)  Flndiitt  of  value 
of  property  in  replevin  suit  held  harmleas. 
— Eastham  v.  Jones,  139. 

<8=»I07I(2)  (Mo.App.)  Refusal  of  declarations 
of  law  harmless  in  view  of  finding  of  fact.-^08. 
Ghalona  Co.  v.  Evans,  1079. 
®=»I072  (Tsx.Clv.App.)  Instniction  denying 
right  to  interrogate  jurors  Md  harmless. — 
O'Neil  V.  Quilter,  116. 

«:s>l073(7)  (Tex.Clv.App.). Party  complaining 
of  judgment  must  be  damaged  thereby.— Mann 
V.  White,  783. 

(I>  Brror  Waived  In  Appellate  Cow*. 

«E)>i078(4)  (MoJ^pp.)  Assignment  not  men- 
tioned in  brief  not  considered.— Smith  T. 
Sontheni,  413. 
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(J)  D«etsloiiB  of  latemiedlat*  Comrta. 

e=>l082(l)    (Tax.ConJiH.}    Commission  of 
Appeal*  can  review  only  dismisBal  ot  writ  of 
enoTw— Ward  t.  Scarboiouch,  441. 
4=bIDM(I)  (Tsia.)  Appellee  cannot  complain. 
—Thompson  t.  Ford,  2. 

(K)  SabMaMat  A»p«Ml*> 

^»I097(2)  (Mo.App.)  When  jodgment  re- 
versed without  directions  or  for  further  pro- 
ceedUigs,  second  appeal  lies,  and  error  may  be 
corrected.— McWilliams  T.  Drainage  Dist.  No. 
19,  Caldwell  County,  867. 
<8=>,I099(4)  (Ky.)  Constructiaii  of  deed  on 
former  wpeai  law  of  the  case.— Harkness  t. 
Porter,  063. 

XVU.  DBTBRHINATION  AHD  DHPO- 
8IT10N  or  VAXJSm. 

(B)  AfBrmancc. 

^»II38  (Tex.Clv.App.)  Questions  raised  as 
to  a  leaae  which  expired  during  appeal  do  not 
justify  reversal.- Bean  v.  Holmes,  320. 

iD)  ReTemal. 

«s»l  175(5)  (Tex.Con.App.)  Court  of  Civil 
Appeals  cannot  render  jiidgoxeoC  on  reversal, 
where  finding  of  fact  is  necessary. — Northern 
Texas  Traction  Co.  v.  City  of  Folytecbnic.  TS. 

Evidence  held  not  such  as  to  warrant  appel- 
late court  in  rendering  judgment  on  reversal. 
-Id. 

4s=»l  175(5)  (Tex.CivApp.)  Judgment  render- 
ed on  reversal  where  conceded  by  both  parties 
that  proof  was  exhausted.— Allen  v.  Massey, 
601. 

•»ll77(i)  (Mo.)  Supreme  Court  will  remand 
for  new  trial  where  amount  for  which  plaintiff 
is  liable  is  not  clearly  shown.— Orr  v.  St.  Lou- 
is Union  Trust  Co.,  642. 

177(6)  (Tex.Clv.App.)  Cause  remanded 
for  determination  of  posaible  question  of  fact. 
— GoodaU  v.  Dean,  111. 

«=»l  178(6)  (Me.)  Appellant  not  entitled  to 
new  trial  on  retrial  pursuant  to  remand  as  to 
phase  of  case  to  which  there  was  no  reference 
m  motion  for  new  trial,— Shaoklin  v.  Ward, 
64. 

(B)  RendltlOBf  Form,  and  Biitrr  of  Jndff- 

ment. 

^»II85  (Mo.)  Judgment  remaudiug  for  new 
trial  for  accounting  uot  modified  to  enter  judg- 
ment for  stated  amount,  in  absence  of  clear  ev- 
idence fia  to  such  amount.— Orr  v.  St.  Louis 
Union  Trust  Co.,  &12. 

<3=>II83  (Mo.App.)  Motion  for  amendment  of 
judgment  is  remedy  for  failure  to  allow  inter- 
est—McWilliams  V.  Drainage  Diat.  No.  19, 
GaldweU  County.  367. 

(F)  MiUidAte  ud  Proceedlan  im  l.«ww 

Court. 

^=»l  194(1)  (Mo.)  Opinion  on  appeal  held  to 
require  setting  aside  of  sale  under  trust  deed 
prior  to  accounting.— Ilurst  Automatic  Switch 
&  Signal  Co.  v.  Trust  Co.  of  St.  Louis  County, 
68. 

>3S9l208(4)  (MO.)  Effect  of  rercrsal  of  judg- 
ment on  restitution  of  ri^ts. — Hurst  Automatic 
Switch  A  Signal  Go.  v.  Trust  Co.  of  St.  Louis 
County,  58. 

Mortgagee  held  not  liable  for  wrongful  evic- 
tion ponding  suit  to  set  aside  sale. — Id. 
<S=»(208(5)  (Mo.)  Plaintiffs  held  entitled  to 
poaaefision  of  land  illegally  sold  under  trust 
deed.— Hurst  Automatic  Switch  &  Signal  Co.  v. 
Trust  Co.  of  St.  Louis  County,  68. 

Amount  allowed  on  restitution  of  premises 
after  eviction.— Id. 

«=3l208(6)  (Mo.)  Procedure  for  restitution 
after  reversal  of  jHdKmeut.—Hurst  Automatic 
Switrh  &  Signal  Co.  v.  Trust  Co.  of  St.  Louis 
Coauty.  r)S. 

^1208(7)  (Mo.)  Plaintiffs  held  entitled  to 
possession  of  land  illegally  sold  under  trust 


deed  and  to  on  mcoonnting.^Hnrat  Automatic 
Switch  &  Signal  Co.  v.  Trast  Co.  of  St.  Louis 

County,  58. 

APPEARANCE. 

«»8(l)  (Tex.ClvJKpp.)  Mere  atteDdooce  on 
court  not  appearance.— Gutaerrei  t.  Ondlv, 

497. 

^=»20  (Mo.App.)  'Waives  want  of  Bummons. 
—State  ex  rel.  Angold  v.  Uta.  386. 
«S9M(5)  (Me>pp.>  Defects  in  servicmBf  eom- 
moDs  waived  by  failure  to  except  to  or  appeal 
from  oMer  overruling  motion  to  quash.- Par- 
ker-Washington Co.  T.  Cecil,  1100. 
<S=»24(6)  (Mo.App.)  Defects  in  service  cured 
hy  filing  answer  to  merits.— Parker-Washington 
Go.  T.  CecO.  1100. 

ABODMENT  OP  COUNSBL. 

See  Grimioal  Law,  «=s>717-730;   Trial,  ^ 
110.  120. 

ARREST. 

II.  ON  CRIMINAL  CHARtiBM. 

^>63  (Aric.)  One  may  legally  refuse  to  sub- 
mit to  arrest  by  ona  not  an  officer,  but  with 
whom  officers  had  left  warrant— Jett  t.  State. 

621. 

ASSAULT  AND  BATTEBV. 

II.  CRimifAL  RB9POKSIBILrrr. 
(A)  OirenseM. 

«»54  (Tex.Cr.App.)  Any  injury  which  gives 
rise  to  apprehension  of  danger  to  health  a 
"serious  bodily  injury."- Svidlow  v.  State,  101. 
«S954  (T<K.CrJKpp.)_  Elements  of  agRavated 
assault  <m  famole^-f rice  t.  SUte.  ^BE. 

<B)  Proaeemtioa  ukd  PsalshHCKt. 

€3386  (Ky.)  Mistreatment  of  defendant's  chil- 
dren by  prosecutor  inadmissible  in  jnatiScation 
or  mitigation  when  there  had  been  tim^  for 
deliberation.— Sexton  v.  Commonwealth. 
^>95  (TexXr^pp.)  Whether  injury  inflicted 
was  a  serious  bodily  injury  fc«fd  for  jury.— 
Svidlow  T.  State,  101. 

«s>IOO  (Tex.Cr.App.)  Punishment  of  12 
mouths  in  jail  and  SlOO  fine  AeM  justified.— 
Donobne  v.  State,  86. 

ASSESSMENT. 
See  Municipal  Corporations,  «=»451-5ffiE. 

ASSIGNMENTS. 

I.  RMt^DISlXBS  AHO  VALIDITY. 

(B)  Mode  and  Svfllelemey  of  Aaalvnmeat. 

(£=348  (Mo.)  Transfer  of  certificates  of  corpo- 
ration without  transfer  on  books  Iteld  eq'iitable 
assignment  of  cause  of  action  arising  out  of 
rescission.- Sherman  v.  International  JUfe  Ins. 
Co.  of  St.  Louis,  634. 

^=>48  {Tex.Clv.A|lpk)  No  p&rticnlar  words 
neoenssry  to  constitute  eqaitablc  sssignment. — 
Patterson  T.  Citizens'  Nat.  Bank  of  Lubbock, 
130. 

^50(1)  (Tex.Clv.App.)  Promise  to  pay  out 
of  particular  fund  not  an  eauitable  assignment. 
—Patterson  t.  Citizens'  Nat.  Bank  of  Lub- 
bock, no. 

Promise  to  pay  note  out  of  deposit  not  an 
equitable  assignment. — Id. 

^=»52  (Tenn.)  Contractor's  control  of  funds 
owing  it  held  to  defeat  alleged  equitable  asfiicn- 
raent  th  proof  .-Willis  v.  Mann  Const.  Co.. 
€S357  (Tenn.)  In  absence  of  notice  to  couoty 
of  contractor's  assignment  to  f^abcoatractor^ 
of  amounts  due  it,  they  have  no  prior  claim  on 
funds  in  coimiiissioner'^s  hands.— wUlia  T.  Mann 
Const  Co.,  282. 

n.  OPBRATIOM  AND  BVIPKCT. 

@=980'  (Mo.)  Claim  for  purchase  money  of 
certificate  repudiated  corporation  held  to 
pass  with  assignment  of  certificate. — Shaman 
V.  iDtematioual  Life  Ins.  Co.  of  St.  Louis,  CSL 
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m.  RIOHT9  AKD  LiABiLrnas  OF 

PARTIES. 

«=»94  (Tex.Chr.App.)  Assif^nmect  of  cUim 
against  purchaser  of  goods  ehi^pe^  O.  O.  D. 
conveyed  only  shipper's  remedies. — American 
Ky.  Express  Co.  t.  Voelkel,  B55. 
4s>l03  (M«.)  ABsignee  of  caose  of  a'ction  not 
estopped  where  assTgnor  was  not.— Sherman  t. 
International  I^fe  Ina.  Co.  of  St.  XiOuis,  034. 

A8800IATIONB. 

See  Insurance,  «S96M-S25. 

®ss>l5(l)  (Aiit.)  Member  may  sell  interest  in 
proper^.— Fergustnt  r.  Crawford,  8S7. 
«=»i8  (Ark.)  Officers  liable  to  asaociatee  for 
breacb  of  truet.— Ferguson  t.  Crawford,  837. 

Trustees  could  not  sell  their  own  interest 
alone  without  accounting,— Id. 

Finding  that  members  selling  Interest  were 
trastees  not  disturbed. — Id. 
•S=»20(l)  (TexXlvApp.)  Personal  judgment 
not  i-endered  against  voluntary  aHSodations.— 
(?ommunit7  of  Priests  of  St.  Basil  T.  Byrne, 
101«. 

Hay  be  bftd  tgaintt  association.— Id. 

ASSfMPSIT,  ACTION  OF. 
See  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

Set  Haater  and  Servant,  «=»204-217. 

ATXACUMBMT. 
See  Garnisbment. 

I.  MATURE  AND  QHOttNUS. 

<B)  Giwniiaa  of  AttAclmicnt, 

®=747(4)  (Mfl.App.)  Allegation  that  defendant 
fraadulently  contracted  debt  Aeld  established, 
though  disposition  of  property  with  Intent  to 
defraud  crc(Utors  not  shown. — Schmidt  t. 
:$tortz,  694. 

ATTORNEY  AND  CXIENT.  " 

Hfe  Criminal  Law,  «s»71t-730;   Trial,  4» 
119.  120. 

1.  THB  OFFICR  OF  ATTOHNBY. 
<C>  SaBpcHslou  and  Ulabument. 

«=»54  (Tex.Civ.App.)  Verdict  In  disbarment 
case  need  not  specilically  find  fraudulent  or  dis- 
honorable conduct  or  malpractice.— Newson  t. 
State.  228. 

BANKRUPTCY. 

III.  ASSIGNMEKT,  ADMINISTRATION,  AND 
DISTRIBUTION  OF  BANKRCFT'S 
K  STATE). 

(B)    Asslvnmenti   an<l   Title,  Rlchto,  and 
Rem«dlc«  of  Tmatee  In  Qenernl. 

«=»I54  (TexXiyJ\pp.)  Bank  had  no  right  to 
apply  deposit  on  note.— Patterson  t.  Citizens* 
.Nat.  Bank  of  Lubbock.  ISO. 

BANKS  AND  BANKING. 

III.  FCNCTIONS  AND  DBAUNGS. 

Oi)  RepMiienfatKia  ot  Bank  fey  OBleera 
an«  Avoats. 

«»i07  (Mo.A'pp.)  Cashier  has  no  authority 
to  receive  anything  but  money  in  payment  of 
note.— Peoi^e'a  Bank  of  Ue  ^oto  v.  Presnell, 
4U1. 

(C>  DepoMlta. 

4s»l43(6)  (Mo.App.)  In  action  for  money  bud 
and  received,  bank's  liability  depends  on  no- 
tice, not  actual  knowledge  of  ownership  of  mon- 
ey.—Thomas  V.  Farmers*  Nat.  Bank  of  Lud- 
low, 37G. 

<E^152  <Tex.Civ.App.)  Money  on  time  deposit 
taken  by  goveromcnt  forces  held  that  of  de- 
fendant!^ iMnkers.  and  .not  of  plaintiff  depositor. 
— Boasek     Angulo,  131. 


IT.  HATIOHAIi  BANKS. 

^260(4)  (Tex.CIVJ^pp.)  National  bank  can- 
not be  guarantor  of  obligation  of  another.— 
Citizens'  Nat.  Bank  of  Cameron  v.  Good  Roads 
Gravel  Co.,  153. 

«=>262  (Tex.Civ.App.)  Cashier  of  national 
bank  held  not  to  represent  bank  in  guarantee- 
ing payment  of  note. — Citizens*  Nat.  Bank  of 
Cameron  v.  Good  Roads  Gravel  Co.,  153. 

Kno^cdffft  of  cashier  of  national  bank  not 
imputable  to  the  bank,— Id. 

BASTARDS. 

I.  II.I.E:GITinAOY  IN  GENERAL. 

^=»6  (Ky.)  Evidence  to  sustain  finding  that 
deceased  begot  cbil.d  and  recognized  it  as  bis 

after  marriage  to '  the  mother.— Prather  T. 
Pratber.  1043. 

(&=»I3  (Ky.)  Recognition  of  child  after  mar- 
riage applies  to  marriage  under  sedation  atat- 

ute.—Prather  v.  Prather,  1043. 

BENEFICIAL  ASSOCIATIONS, 
See  Insurance,  «s>094-826. 

BIGAMY. 

«=:>I3  (Mo.)  evidence  held  to  warrant  over- 
ruling dnnurrer  to  evidence.— State  v.  Pinson, 
354. 

BILLS  AND  NOTES. 

I.  RBMkUISITES  AND  TALIDITr. 

(A)  Form  and  Contents  of  Bill*  of  Bx- 
ehnnse.  Dr«ft«i  ClieolEii.  and  Orders. 

(Tex.Civ.App.)  "Check**  defined.— Metro- 
politan Loan  Co.  v.  Reeves,  762. 

in.  MODIFICATION,  RBNUWAI.,  AND 
RBSCISSION. 

«s>l39(2)  (Tex.Coin.App.)  Interest  held  suf- 
ficient consideration  for  extension  of  time  of 
payment.— Ward  v.  Scarborough,  484. 

T.  RIGHTS  AND  LIABILITIES  ON  INDORSE- 
HBNT  OR  TRANSFER. 

(D)  Bona  Klde  Pnrchaaera. 

(3=>34a  (Ttx.Clv.App.)  Check  ia  overdue  for 
purposes  of  transfer  after  a  reasonable  time 
for  presentation.— Pope  t.  Brooksblre.  108. 

TII.  PATMBIfT  AND  DISCHARGE. 

^»430  (Tex.ClvJKpp.)  Bxecution  of  new  note 
not  payment  of  renewed  note  unless  so  intend- 
ed.—Hill  V.  Texas  Trust  Co.  of  Austin.  7GT. 

Till.  ACTIONS. 

■3=»452(3)  (Mo.)  Partial  failure  of  consider- 
ation is  a  defense  pro  tanto.— i^Day  v.  Annex 
Realty  Co..  22. 

<S=»5II  (T«t.Clv.App.)  Evidence  that  note  had 
been  given  in  settlement  of  check  held  proper. 
—Pope  V.  Brookshire,  108. 

Evidence  that  check  was  given  for  gambling 
debt  held  admissible. — Id. 

«=:»527(2)  (Mo.App.)  Evidence   held   not  to 
show  transfer  of  property  in  payment  of  debt. 
— Ffople'R  Bank  of  De  Soto  v.  Presnell,  401. 
€=s>539  (Tex.Civ.App.)  Findings  held  not  eon- 
fiicting. — Pope  v.  Brookshire,  108. 

BOUNDARIES. 

I.  DESCRIPTION. 

«=»3(3)  (Ky.)  Distances  yield  to  courses,  and 
both  to  natural  objects.— Fidelity  Realty  Co.  v. 
Flahaven  Land  Co.,  260. 

II.  EVIDENCE.  ASCERTAINMENT,  AND 
ESTABLISHMENT. 

^»49  (Ky.)  Construction- put  on  doubtful  de- 
scription by  parties  in  locating  premises  is  con- 
sidered.—Fidelity  Realty  Co.  t.  FtahavMi  Land 
Co..  2V0. 
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BRIEFS. 
See  Appeal  and  Error,  4so755~768t 

BROKERS. 

See  FactorB. 

U.  BMPIiOYMIDKT  AMD  AOTRORrTT. 

«s>ll  (Tax.Clv.App.)  Evidence  htid  Bufficient 
to  support  findings  for  veal  estate  ansnts  suinc 
for  breach  of  contraiot.— 'Allen  t.  Citr  Bealty 
Co.,  23X. 

in.  DVTIES  AND  MABIUTIBi  TO. 
PRINCIPAL. 

®=>3I  (Mo.)  Cannot  buy  priacipal's  property 
vitliout  principal's  consent. — Tracy  r.  Aldricli, 
317. 

IV.  COHPENSATIOK  AND  LIBN. 

<Es»48  (Ky.)  When  broker  entitled  to  com- 
miBtiion  for  procuring  purchaser  stated. — ^Fow- 
ler V.  Thomson.  1047. 

«=>49(l)  (Mo.Ap|i.>  Employment  to  eell  land 
ia  for  reasonable  time  or  until  agency  reToked. 
where  no  limitation  In  contract.— Beat;  t.  Mul- 

ler,  374. 

Entitled  to  compensation  where  conditional 
contract  was  entered  into. — Id. 
€=>53  (MoJKpp.)  Must  be  proearing  or  induc- 
ing cause  of  sale  to  be  entitled  to  commissions. 
—English  V.  Page,  392. 

C=»M  (TexXivJ^pp.)  To  be  entitled  to  com- 
mission on  theory  of  bringing  a  customer,  he 
must  be  shown  able,  as  well  as  ready  and 
willing.— Burk  t.  Estes,  514. 
^57(1)  (Tex.Coffl.App.)  Agent  Acid  not  en- 
titled to  commission  from  purchaser  who  de- 
dined  offer  procured,  but  thereafter  accepted 
different  proposition  to  sell  the  same  property. 
— Kirby  Lumber  Co.  v.  West,  449. 

Traneaction  held  not  one  intended  to  defraud 
or  defeat  agent's  commission. — Id. 
<^58  (Tex.Civ.App.)  Not  entitled  to  commis- 
sions on  theory  of  enforceable  contract  be- 
tween parties,  where  there  has  been  oral  modi- 
ficaHon  of  land  contract. — Burk  r.  Estes,  514. 
^saBO  (MoJ^pp.)  Right  to  commissions  unaf- 
fected by  rescission  of  contract  between  pur- 
chaser and  owner.— Brown  v.  Ludisin^er,  1009. 
«=>64(2)  (Mo.App.)  Contract  provisitm  as  to 
commission  in  case  of  purchaser's  default  held 
TuA  to  relieve  vendor  from  obligation  of  pay.— 
White  T.  Murphy,  674. 

«=»e7(2)  (Tex.Civ.App.)  May  represent  both 
parties  with  their  consent. — Burk  t.  Estes,  514. 
^o74  (Tex.CfvJ^pp.)  Where  representing  both 

Sartiea  may  recover  both  commissions  from 
efaulting  parly.— Burk  T.  Estes,  614. 

V.  AOnOIfS  FOR  <!0HFBII8ATI0N. 

4=382(1)  (Tax£Iv.App.)  Petition  against  own- 
er of  land  sold  and  other  broker  who  collected 
commission  held  insufficient  as  against  owner. — 
Lewis  V.  Davis,  105. 

€=>82(4)  (Ky.)  Broker  suing  for  commissions 
under  express  contract  could  not  recover  under 
implied  contract.— Fowler  v.  Thomson,  1047. 
4e986(l}  (McApp.)  Evidence  Add  sufficient 
to   show   fraud   in   conveying   to  purchaser 
througli  third  party.— Beaty  v.  Muller,  374. 
«3386(S)  (TaK.Civ.App.)   Customer    for  ex- 
change not  shown  able  by  showing  tender  of 
abstract.— Burk  v.  Estes,  614. 
«s388(iO)  <M».App.)  Instruction  to  find  for 
broker  if  he  was  the  "moving  caose"  errone- 
ous.—English  V.  Page,  392. 

TI.    RIGHTS,  POWERS,  AWD  LIABILITIBS 
AS  TO  THIRD  PERSONS. 

«=9lOO  (Tex.C0M.App.)  Purchaser  from  agent 
must  look  to  his  authority.— Morgan  v.  Harper, 
71. 

One  purchasing  land  in  reliance  merely  on 
■•*ent'a   misrepresentations   aa  to  aatlioritr 


which  had  been  revoked  cannot  CMnpal  convey- 
ance.— Id. 

®=^I06  (Tex.Con.App.)  Exclusion  of  pnrcbas- 
er's  testimony  that  he  contracted  with  refer- 
ence to  twoker's  contract  with  owner  keid  er- 
roneons.— M o^an  v.  Harper,  71. 

BURGLARV. 

n.  PROSBCVTIOV  AlTD  FVinSHMEST. 

«=»42())  (Tox.CrJ^pp.)  Bvidanee  hM  to  sus- 
tain conviction.— Dam«ll  v.  State,  480. 
<|=s»46(4)  (Tox.CrJ^pp.)  Charge  aa  to  dartime 
burglary  held  not  reqnir«d  by  evidence;.— Wil- 
liams T.  State,  479. 

CANCELLATION  OF  INSTRUMENTS. 

II.  PROCKBDINGS  AND  RBLIEF. 

^S343  (TtXiClVpApp.)  Misrepresentations  sot 
pleaded,  not  ground  for  canceling  lease. — Gray 
V.  Vogelsang,  122. 

«=»59  (Mo.)  Trustee  ex  maleficio  not  entitled 
to  ellowatice  for  permanent  improvements.-^ 
Kisling  V.  Yoder,  860. 

Made  in  good  faitb  may  be  reimbursed  on  can- 
celing deed  tor  mental  tneompetencr.— Id. 

CARRIERS. 

I.  OOBTTROL  AND  RBGUL.^TIOir  OF 
COHMOH  OARRIKRS. 

(A)  IB  General. 

®=>I9  (Mo.App.)  Discrimination  in  furnishing 
cars  held  for  jury  in  suit  for  treble  damages. — 
Stroud  V.  Missouri  Pac.  R.  Co™  891. 

Instruction  in  suit  for  discrimination  In  far- 
ninhings  eara  held  erroneous  in  ignoring  ma- 
terial finding.— Id. 

n.  OARBIAOB  OF  CMtODS. 

(A)  Dvllwrr  to  Cwrler* 

<&=?40  (WcApp.)  Required  to  fomish  BnltaUe 
cars  for  shipment  upon  reasonable  notice.— 
Howell  V.  Hines.  SS6. 

Owe 'same  dutr  as  to  cars  to  all  ahippera. 
— Id. 

(B)  BIllM   of  L.aJlnar.   SlifppliiK  RecclytM, 
■nd  Special  Contrmcts. 

(Tex.Ctv.App.)  Interstate  bill  of  lading 
held  an  "order  bill"  and  "negotiable."— F.  L. 
Shaw  Co.  T.  Cioleman,  178. 

(D)  Trait  Kpor  tat  Ion  and  DellTerr  br 
Carrier. 

€=379  (Mo.App.)  Need  not  ahip  by  cheaper 
of  two  routes  where  nnreasoilaDle  to  do  so.— 
Stroud  V.  Missouri  Pac.  R.  Co.,  891. 
<&=>83  (Tex.Cfv.App.)  Violation  of  duty  ander 
order  bill  of  lading  to  deliver  shipment  witbont 
order.- F.  L.  Shaw  Co,  v.  Coleman,  ITS. 

<B)>  Oelair       TranapoTtmilOB  or  DellTerr. 

<^95  (Mo.App.)  Must  forward  accepted  ship- 
ment with  reasonable  dispatdi.— Howdl  t. 
Hines,  886. 

(F)  LOM  mt  mr  InlMPT  to  Goods. 

«=3ll4  (TeK.Clv.App.)  Cotton  on  platform  of 

compress  companjr  hefd  not  to  have  been  de- 
livered when  burned.- Houston  &'T.  O.  I^.  Co. 
v.  J,  W.  Cterr  &  Sons,  199. 

(ay  Carrier  mm  WarehonaeMnn. 

^140  (Tex.CiV.App.)  Carrier's  Iiabillt7  where 
in  possession  more  than  reasonable  time  after 
notice  to  consignee,  etc..  held  that  of  a  ware- 
houseman.—Houston  &  T.  C.  By.  Co.  T.  J.  Vf. 
Cicer  &  Sons,  199. 

ft)  Conn«etlnK  Carriers. 

«=3>I85(3)  (Tex.Civ.App.}  Conversion  by  a 
terminal  carrier  of  a  carload  of  lumber  not 
shown.- SchalE  t.  Ulmer,  14B. 
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(K)  DlMrlwlMtloB  am*  O-rercbavaw* 

49202  (MoJVpp.)  Evidence  in  action  iavolv- 
ing  right  to  overcharges  on  shipments  AeU  to 
prove  that  defendant  shipped  goods  to  plaintiff, 
who  paid  the  freight.— Joyce-Watkins  Co.  t.  P. 
K.  Walsh  O^ie  &  Timber  Co.,  U06. 

Principal  to  whom  agent  shipped  ties  and  who 
paid  freight  was  enotled  to  recorer  ezcesa 
freight  charges. — Id. 

Principal  to  whom  agent  shipped  ties  and 
who  paid  freight  held  entitled  to  excess  freight 
charges  ts  against  sellers.— Id. 

III.  CARRIAGB  OF  lilVB  STOCK. 

45>207<l)  (Mo.App.)  PrOTision  in  contract 
held  sot  to  precliue  recovering  damages  for 
negligent  delay  iufandahing  Btc«k  car.— Howell 

V.  Hines,  8S6. 

Stock  shipping  contract  prepared  hj  carrier 
not  enlarged  beyond  strict  terms. — Id. 
«=5227(2"/2>  (Tex.Clv.App.)  Reply  held  de- 
fective for  not  alleging  excuse  tor  delay  of  train 
or  notice  of  circumstances  causing  it.— Bill- 
hem  V.  Ft.  Worth  &  R.  G.  Ry.  Co.,  106. 
«»3i2S(1)  (Mo.ApP.)  Burden  of  proving  neg- 
ligence on  live  stocK  shipper.— Howell  v.  Hines, 

^228(5)  (MeJVpp.)  To  establish  prima  fa- 
cie case  in  suit  for  delay  in  intorstatfl  ship- 
ment, shipper  was  required  to  proTe  negligent 
delay.—Howell  v.  Davia,  889. 

Proof  of  circumstances  raising  sUght  infer- 
ence of  negligence  as  to  delay  held  sufficient. 
-Id. 

^»230(1)  <Mo.App.)  Evidence  that  carrier 
failed  to  deliver  stock  car  until  three  days  aft- 
er notice  Insufficient  to  take  case  to  jury.— 
Howell  V.  Hines,  886. 

«3»230(i)  (Tax.CivJ\pp.)  Whether  shipper's 
.contract  was  with  railroad  company  or  with 
receiver  held  for  the  jury.— BiUberry  t.  Ft. 
Worth  &  R.  G.  Ry.  Co.,  106. 
^230(3)  (Mo.App_.)  Whether  delu^  due  to 
negligence  held  for  jury.— Howell  v.  Davis,  889. 

shippers  held  not  contributorily  negligent  as 
matter  of  law  in  failing  to  request  removal  of 
hogs  from  siding  without  ventilation.— Id, 
4»K0(8)  (Mo.App.)  InstructioD  In  favor  of 
shippers  if  hogs  were  "negligentty  delayed" 
without  defining  quoted  vorda  htM  erroneoiu. 
-Howell  V.  Davis,  889. 

IT.  OAHRIACH  or  FA9flBH«BRS. 

(D)  PenoiiMl  Injarlea. 

<t=»3l4(l)  (Mo.)  Complaint  held  to  warrant 
exemplary  damages  for  injury  to  passenger  in 
elevator.— Reel  v.  Consolidated  Inv.  Co.,  43. 
^=»3i4(2)  (Mo.)  Passenger's  petition  for  in- 
juries must  aver  negligence. — Reel  r.  Consoli- 
dated lav.  Co..  43. 

<3=>3I4(5)  (MoJ^pp.)  Petition  held  to  state 
cause  of  action  for  prematurely  raising  step 
and  closing  doors  as  a  passenger  was  about  to 
leave  street  car.— McDermott  t.  United  ^s. 

Co.  of  8t  Louis.  1080. 

«=33t4(7)  (Mo.)  Carrier's  petition  must 
charge  alleged  negligent  act  which  occasioned 
the  injury.— Crone  v.  United  Rys.  Co.  of  SL 
Louis,  664. 

^3l6(f)  (Mo.)  Res  ip!«a  loquitur  rule  stated. 
—Elliott  T.  Chicago.  M.  &  St.  P.  Hy.  Co..  17. 
«s93t8(l)  (Mo.)  Evidence  fte^d  to  warrant  ex- 
emplary damages  for  injury  to  passenger  in 
elevator.- Reel  v.  Consolidated  Inv.  Co..  43. 
«=»3I8(4)  (Mo.)  Premature  birth  of  chUd  no 
proof  of  violent  movement  ei  oar  on  which  pas- 
senger rode.— Slliott  r.  Chicago,  M.  A  St.  P. 
Ry.  Co.,  17. 

Passenger's  testtmwv  that  jolt  threw  bcr 
against  sue  of  seat  hHa  insufficient  to  show  un- 
usual movement— Id. 

«=»3I9(2)  (Mo.)  Owner's  liability  for  exem- 
plary damages  for  Injury  to  elevator  passenger 
held  dependent  on  acts  of  Ills  engineer.— Reel 
.T.  Consolidated  Inv.  Co..  43. 


<s9320(t9)  (Me.)  Evidence  as  to  injury  to 
passenger  claimed  to  have  been  thrown  againtt 
seat  by  jolt  held  sufficient  to  take  case  to  jury. 
-Elliott  V.  C^cago,  M.  &  Bt.  P.  By.  Co.,  IT. ' 
«S3320(26}  (TexXlvJ\pp.)  Evidence  held  to 
make  jury  question  as  to  annoancing  station 
and  allowing  reasonable  time  for  alighting. — 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Conley,  521. 
«=»32I(I3)  (Mo.)  Instruction  sttbmittiiig  neg- 
ligence in  general  terms  Aetd  saffident— Keel  v. 
Consolidated  Inv.  Oo.,  43. 
<1=»321(23)  (Mo.)  Requested  instrucUoos  as 
to  negligence,  being  mere  inadvertence,  held 
without  supporting  evidence.— Reel  v.  Consoli- 
dated Inv.  Co.,  43. 

®=}32l(23)  (MoJkpp.)  Unnecessary  to  submit 
issoe  of  negligence  allegod,  bnt  not  shown.^- 
McDermott  v.  United  £rs.  Co.  of  St.  Louis, 

1080. 

(B]>  OOBtrtbotorr    Ne«llsr»ce    of  Per»«B 
Injared. 

€=»347(6)  (Mo.)  Negligence  of  street  car  pas- 
senger injured  in  collision  with  a  truck  when 
riding  with  elbow  extending  out  of  ear  held 
for  jury. — Crone      United  -Rys.  Co.  of  St. 

Louis,  654. 

CERTIORARI. 

II.-  PROCBESDIIVtiS  AND  DBTBRMINATIOIT. 

^=>68  (Mo.)  Correctness  of  findings  on  facts 
not  considered  by  C^urt  of  Appeals.— State  ex 
reL  Chicago  &  A.  R.  Co.  v.  iJIen.  86a 

CHAMPERTY  AND  MAINTENANCE. 

€=>f  (Ky.)  "Champerto"  deftned.-WUhoit's 
Adm'x  v.  Richardson,  1025. 

A  contract  tending  to  increase  litigation  or 
urge  to  subornation  of  perjury  or  give  one 
litigant  an  advantage  over  another  Is  void. — Id. 
^»4  (2)  (Ky.)  Contract  for  a  share  of  pro- 
ceeds of  suit  by  party  on  record  in  the  smt  is 
not  void  as  champertons.— Wllhirit^s  Adm'x  t. 
Richardson,  1025. 

^==>5(l)  (Ky.)  Contract  by  administrator  of 
estate  with  an  attorney  for  a  share  in  proceeds 
of  suit  begun  ter  his  Intestate  held  void  as 
champertons.— Wllhoit's  Adm'x  v.  BldtardsM, 

1025. 

C<Hitnct  to  repreoent  elieiit  for  s  share  of 

proceeds  of  suit  Is  void.— Id. 


See  Equity. 


GHANCEBY. 
CHARTFIBB. 


II.  CONSTRUCTION,  ADBUNISTRATION, 

AND  RNPORURHBNT. 

<=»45(2)  (Ky.)  Rule  of  UabiUty  of  charitable 
corporations,  organised  under  Cfode,  for  negli- 
gence of  agents  and  servante  stated.— Emery  v. 
Jewish  Hospital  Ass'n.,  577. 

Rule  of  charitable  corporation's  nonliability 
not  changed  by  statute  making  employment  of 
elevator  operator  under  16  unlawful.— Id. 

CHATTEL  MORTGAGES. 

III.  coirsTRucTioir  aud  opbratioii. 

(Dl  Lien  PrfarttT. 
«=9t36  (Me.App.)  Plaintiff  held  to  have  rati- 
fied selection  of  cotton  mortgaged  prior  to  his 
^rtgage.— Davis  v.  Bartig  Mercantile  Co., 

«=a(57{2)  <Tex.Clv.App.)  Evidence  held  to 
warrant  finding  that  landlord  as  to  morUcasors 
of  waived  lien.^aco  v.  W,  A.  NasE  & 

IX.  porhclositrb. 

^283  (Tex.Civ.App.)  Judgment  foreclosing 
mortgage  held  defeotive  for  foiluEr  to  mpna 
foreclosure  to  any  roceific  pK»peii7.-nJaco  v.  W. 
A.  Nash  &  Co.,  235. 


See  Infanta. 


CHILDREN. 
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CHtBCHES. 

See  Beliciotii  Sodctiea. 

CITIES. 
See  Munidpal  Oorporattons. 

CLASS  LEGISLATION. 
See  Oonstitntiooal  Law,  «s»244. 

COMMERCE. 

1.  POWGR  TO  RBGVLATB  IK  GBNERAI*. 

«cs>8(l2)  (MoJ^pp.)  Action  lies  nnder  stete 
law  for  discriminatioQ  in  farniahing  cars  for 
shipment  which  could  hare  gone  over  either  in- 
trastate or  interstate  roate.-^ttoad  t.  Mis- 
aonsl  Pac.  B.  Go^  8dL 

II.  SVBJSSCTS  OF  IIB01JI.ATIOII. 

<S=327(5)  (Mo.App.)  That  injury  to  servant 
in  interstate  commerce  was  caused  by  neg- 
ligence of  coemployee  not  engaged  in  interstate 
commerce  no  defense. — Glidew^  t.  Quiacy,  O. 
&  K.  O.  B.  Co.,  677. 

«=»Z7(8)  (MoJ^pB.)  Blacksmitli.  injured  while 
carrying  drawbar  for  interstate  engine,  Aeld  «a- 

5 aged  in  "interstate  commerce."--GIidewell  v. 
luincy,  O.  &  K.  G.  B.  Co.,  677. 
^=»40([)  (Aril.)  Consignment  of  goods  to  sell- 
er's order  at  buyer's  place  of  business  in  an- 
other state  held  an  intrastate  transaction.— 
Bose  City  Bottling  Works  t.  Oodchaiu  Sugars, 
825. 

Sale  of  goods  held  interstate  transaction, 
though  Bobsequent  contract  for  paymeDt  of 
price  consummated  In  state  in  which  stored  for 
future  deUvery.— Id.  ^ 

Interstate  character  of  sale  not  altered  Iv 
fact  resident  of  state  of  ddtrery  executed  con- 
tract for  payveut  of  price  aa  ■eller'a  acent 

COHMEBdAL  PAPER. 
See  Bills  and  Notes. 

COMMISSIONERS. 
See  PabUe  BerTioe  Commissions. . 

COMMUNITY  PBOPEBTY. 
See  Husband  and  Wife,  4»249-274. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satiteaetios. 

CONDEMNATION. 

See  Eminent  Domain. 

CONSPIRACY. 

I.  civil.  LIABIMTX. 
(A)  Acts  OonMtltnttnv  Conmtlraer  and  Iil- 
HMIlt7  Therefur. 

^=>t3  {Tex.Coin.App.)  Conspirator  chargeable 
with  acts  of  coconspirators. — Ward  Scarbo- 
rough, 434. 

II.  CRIMINAL  BHSFOMSIBILITV. 
(B)  Proaecaiioii  and  Pvnlsbment. 

^s>49  (Ky.)  Evidence  held  tnsoffident  to  go 
to  Jury.— Gabbard  T.  Commonwealth,  M2. 

CONSTITUTIONAL  LAW. 

See  Statutes,  «=>21-100. 
For  validity  o£  statutes  relating  to  particular 
subjects,  BM  also  the  various  specific  topics. 

IX.  c»>iiF8TRVcn<nf,  ofbration,  and 

BIWORCfSHBlfT  OP  CONSTITU- 
TIONAL  PROVISIONB. 

4=>24  (Ky.)  Amendment  to  Constitution  ab- 
rogates prior  coDtntdictoiy  provisions.— Bieser 
T.  Ward,  25& 


^=»29  (Ky.)  Provision  fixing  jnrisdiction  of 
police  courts  self-executing, — Bteser  y,  Wsrd. 

255. 

€=>33  <Mo.)  Provisions  giving  dty  power  to 
le^-y  taxes  are  not  8eIf-enforcing.--State  ex 
rcl.  City  of  Sedalia  v.  Weinrich.  872. 
^»4S  (Tex.Com.App.)  Conrts  must  declare 
act  void  if  dear^  unconstitutional. — Commis- 
sioners* Court  of  Limestone  Conntr  t.  Oarrctt. 
970. 

«=>45  (T6X.Clv.App.)  Duty  of  eonrt  to  de- 
dare  statute  invalid  when  clearly  so. — Cbapin 
r.  Frank.  3006. 

«=o46(l)  (Tex.Civ.App.)  Constitutionality  not 
inquired  into  unless  concrete  right  is  affected. — 
Love  V.  Griffith,  239. 

<8=>48  (Tex.Con.Aflp.)  Courts  favor  constitu- 
tionality.— Commissioners'  Court  of  Limestone 
County  V.  Garrett,  970, 

«=»48  (Tex.Civ.App.)  Statutes  presumed  valid 
II  nle  9  s    dearly  uncoaatituti<mal. — Chanin  v. 

Frank,  1006. 

HI.   DISTRIBimON    OF  GOVERXMKIITAI. 
POWE1R8  AND  FDNCTIOJfS. 

(A)  LevlalAtlve   Powers  tmM  Del«satl»n 

(Ky.)  Fixing  of  school  district  bonnd- 
srics  is  legisladve  function.— Board  of  Tros- 
teos  of  Dnnossville  Grraded  Cnmiuoii  School 
I>iHt,  V.  Board  of  Education  of  Keotmi  County. 

^56  (Ky.)  Statutes  Md  not  to  tire  Louis- 
ville power  to  ponish  offensea  on  Unway  ont- 

side  boundaries.—Bieser  v.  Ward.  255. 
«=»58  (Tax.Cr>pp.)  SUtute  regulating  Prison 
Commission,  but  not  restricting  Governor,  is 
constitutional.— Ex  parte  Redwtaie,  M. 

(C)  Blxec«41'r«  Poweva  «■<  PaneMon*. 

^80(2)  (Tax.Clv.Ap|i.)  Order  of  board  <tf 
water  engineers,  denying  permit  to  take  wa- 
ter held  null  as  an  exercise  of  judldal  power. 
—Boyd  T.  Motl.  487. 

VI.  mnSTKD  RIGHTS. 

«S9|06  (Mo.App.)  Illember  of  fraternal  benefit 
■odety  has  so  vested  right  in  procedure  <rf  or- 
der.—achols  T.  Supreme  Tent,  Knights  of  Mac- 
caheea  of  the  World*  908. 

TII.  ORLIGATIOM  OF  COITTRACTS. 

(B)  Caatraetfl   of   Stntca  mmA  HvMieipat> 

lti«>. 

®=>I43  (Mo.)  Incurring  lawful  indebtedness  by 
a  dty  while  a  certain  tax  levy  was  lawful  can- 
not prevent  Legislature  from  redadng  the  levy. 
—State  ex  rel.  City  of  Sedslia  v.  Weinrich,  872. 

(C)  Contract*  ol  Indlvldnnla  «ad  Prlvntc 

Corporations. 

^171  (TBX.CIV.App.)  "Bemedial  statute"  un- 
constitutional if  effect  is  to  unreasonably  limit 
time  to  enforce  obligation.— Chapin  v.  Frank, 

1006. 

Legislation  affecting  time  of  enforcemcBt 
agreed  on  by  parties  to  contract  io  nnconstito- 
tional  as  impairing  obligation.— Id. 

Act  prohibiting  enforcement  of  power  of  sale 
in  deed  of  trust  after  four  years  irom  maturitj 
of  contract  impairs  obligation  of  contract.-~Id. 

Act  merely  redndng  period  wtttin  which  pow- 
er of  sale  in  deed  of  trust  theretofore  execnt- 
ed  may  be  exerdsed  held  unconstitutionaL- Id. 

X.  F.4VAL,  PROTECTION  OF  LAWS. 

^=»244  (Tonn.)  Act  imposing  laborers*  lien 
on  effects  of  corporations  and  partnersbiDs 
only  held  not  unconstltnttonal.— WfDis  t.  Mann 
Const.  Co.,  282. 

XI.  DUB  PROCBS8  OP  LAW. 

^=»255  (Mo.App.)  If  any  irregularitj  ap- 
pears in  application  for  writ  of  habeas  corpus. 
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prisoner  mnat  be  discharged  in  V[ew  of  due 
process  danee.— Bx  parte  Smith,  371.  ^ 

CONTINUANCE. 

See  Orimhial  Lftw,  «=9589-608. 
«&»7  (Tm.Clv.App.)  Application  for  continn- 
anee,  not  statutory,  addressed  to  discretion  of 
eoort.— Goodwin  v.  American  Nat.  Bank  of 
Shreveport,  Ija.,  780. 

«=»f2  (TMc.Clv.App.)  Court  erred  in  not 
granting  continaaace  by  reasoa  of  abeence  for 
flirkness  of  party.— Stoneberger  y.  Bishkin,  7S2. 
^9l9  (T«Xilv.App.)  No  abtiBe  of  discretion 
in  T»fuRiug  to  continae  by  reason  of  absence 
of  defeiidaBt.~Ooodwin  v.  American  Nat.  Bank 
of  Shreveport,  La.,  780. 

Stricter  showing  of  good  cause  required  in 
case  of  abeenee  of  party  than  of  vitness.— Id. 
«=»26(l)  (Tn(.CIvJlpp.)  EhtfBdent  diligence 
new  shown  as  to  continuance. — Stonebereer  y. 
Bisbkin,  782. 

<^26<2)  (ll#o.)  Delay  after  trial  to  procure 
pnqiterly  acknowledged  •heriS's  deed  before  de- 
cision, properly  denied.— O'Bannon  t.  HeArron, 
48. 

«=>46(5)  (Tex.Clv.Apff.)  Sufficient  dUigence 
held  not  shown. — Goodwin  t.  American  Nat. 
Bank  of  Shtereport,  La.,  780. 

CONTRACTS. 

Sec  AssignmentB;  Bills  and  Notes;  Champerty 
and  Alaintenaoce;  OoTeuuito;  Exdmnge  of 
Property:  Frauds,  Statute  of;  Indemnity; 
Siues;  Specific  Performance;  Vendor  and 
PnrebMer. 

I.  RBQVXSITKS  AKD  TALXDITV, 
(A)  Nature  mmA  KummmUmlm  la  CteacraZ. 

<^IO(l)  (Ky.)  ;TffntiiaUty"  defined.-Paragon 
Oil  Co.  T.  A.  B.  Hnghei  &  Sons,  663. 
<8=»I0(2)  (Ky.)  That  if  plaintiffs  placed  two 
dnlla  on  a  certain  lease  dafendant  would  give 
them  twelve  vella  to  drill  Aeld  not  lackine  in 
mntuaH^.— Paragon  OU  Co.  v.  A.  B.  Hughes  & 

(B)  Validltr  at  AMent. 

T«LC*f.Apff,)  False  promise  must 
mislead  complaining  party  to  his  injury.— Ber- 
ry v.  AmericsQ  Rio  Urande  Land  &  IrriEation 
Co.,  550. 

«w04(6)  <Tex.CIv.App.)  To  be  actionable, 
promise  to  act  in  the  futare  must  be  made 
with  present  fraudulent  intention  not  to  carry 
It  ont.— Berry  v.  American  Rio  Grande  Land 
&  Irngation  Co.,  p50. 

*»950)  (Tex.C«iii.App.)  Duress  may  be  of 
prmwny.— Ward  v.  Scarborongh,  434. 
Tyhat  constitutes  "duress"  stated.— Id. 

Duress  may  exist  though  relief  securaUe  in 
the  courts.-— Id. 

«^95(2)  (Tex.CoBi.App.)  Threat  to  do  ille- 
gal act  essential  to  duress  of  prmerty.— Ward 
T.  Scarborough.  434. 

Sufflciency  of  restraint  to  constitute  duress. 
— Id. 

iF)    LeiralitT   ot  Objsat  aad   •(  Coaald- 
erallna. 

<^I  H  (Mo.App.)  Contract  barring  defendant 
wife  8  right  to  suit  money  aud  attorney's  leee 
held  invalid  as  against  public  policy,  being  col- 
lusive.—Westfall  V.  We»tfall,  393. 
^»IIO(l)  (Ky.)  Contracts  tending  to  create 
a  inojjopoly  are  illegal.— Love  t.  Kosy  Theater 
Co.,  243. 

In  order  to  be  upheld,  a  contract  in  re- 
straint of  trade  must  not  impose  an  unreason- 
able restraint.— Id. 

«»II7<5}  (Mo^pp.)  Sale  of  business,  physi- 
cian agreeing  not  to  practice  in  vieinl^,  Asid 
valid.— Clabaugh  v.  Heibner.  306. 
«s»|27<3)  (Mo.)  ^-law  postponing  time  to 
ane  beyond  period  of  statubei  vind;  "HmlC  or 


tend  to  limit"— Cobble  v.  Royal  Neighbors  of 
America,  308. 

If.  CON8TRVOTIOH  AND  OPBRATKfN. 
(A)  General  Rule*  of  Coajatraotiaa.  * 

«s>i47(l)  (Ma.)  Construed  in  aceordance 
with  obieet.-/rtacy  Aldridi,  M7. 
<8=»I47(3)  (Mo^ppi)  Written  inntrnments 
construed  as  an  entirety.— Jones  v.  Prudential 
Ins.  Co.  of  America,  429.  , 
«:=>I54  (M».App.)  AmMgnoos  contraet  given 
reasonable  construction.— -White  T.  Bfnrphy,  674. 

VI.  ACTIONS  POB  BIUBAVH. 

«=»346(I2)  (Ky.)  Plaintilf  declaring  on  ex- 
press contract  cannot  recover  nnder  implied 
contract  in  absence  of  amendment^Fowler  r. 
Thomson,  .1047. 

CONVERSION, 

See  TrwT  and  (Conversion. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  XHeetric- 
ity:  Joint-Stock  Companies;  hCamcipal  Cor- 
porations: Public  Service  Commissions;  Bail-' 
roads-  Street  Bailroads;  Telegraphs  and 
Telephones. 

IV.   CAPITAL,    STOCK,    AHD  DIVIDBlfDS. 

(B)  Babaorlptioa  to  Stoek. 

<ftn82  (Mv.App.>  Bmidor«  purchasing  stock 
under  agreement  to  repurchase  held  not  enti- 
tled to  recover  as  for  money  had  and  received. 
-David  V.  B.  L.  Fry  Mfg.  Co.,  U08. 

fO)  Traavfer  ol  Sharas. 

4=3l  16  (McApp.)  Contract  made  by  bnyer  in 
connecdoQ  with  sale  of  stock  held  soffiSenity 
definite  to  be  enforced.— Daly  v.  Wilbur,  671. 
«=>II8  (Mo.App.)  Bayer  who  accepted  dif- 
ferent lease  cannob  object  that  it  was  not 
equivalent  to  extension  tm  satiifactery  basis. 
-Daly  T.  Wnbnr,  671. 

VU.  CORPORATB  POWBRfl  AlfXI 
UABIUTIEI9. 

(B)  Repreamtatlaa  af  Cavparatlon  br  Of- 
fleava  asbi.  A«aat«. 

«»=^02  (MeJMtP.)  Sole  stockholder  held  per- 
sonally liable  on  contract  requiring  corporation 
to  pay  signed  by  her.— Daly  v.  Wlbur,  671. 
«s>4^5(5>  (Mo.App.)  Corporation  held  estop- 
ped to  deny  oflScnrs  authority  to  draw  checks 
and  deposit  same  to  his  own  account.— Napoleon 
Hill  Cotton  Co.  v.  Franklin  Bank,  910. 
®=»430  <Mo.App.)  Bank  may  pay  checks  by 
corporate  officer  in  own  favor  under  written  au- 
tborit}-.— Nspoleon  Hill  Cotton  Co.  v.  Franklin 
Bimk.  fllO. 

VIII.  INSOLVKNCV  AND  RKCEIVKRS. 

^s»547(l)  (TsHD.)  Where  corporation  has 
not  comndttcd  act  of  insolvency  and  was  doing 
business,  filing  bill  to  subject  assets  in  hands 
of  debtor  to  satisfaction  of  creditors*  claim 
fixed  no  lien  entitling  complainants  to  wiori- 
ty.— Willis  V.  Mftjui  Conat,  Co.,  282. 
€=>547(3)  (Tenn.)  No  lien  on  assets  of  in- 
solvent corporation  which  had  ceased  to  do 
business  when  attachment  levied.— Willis  v. 
:\rann  Const.  Co.,  282. 

•£=9566(1)  (Tex.Com.App.)  Persons  procuring 
receivership  and  bondholders  privies  to  siich 
action  liable  for  debts  incurred  in  continuing' 
business,  and  such  debts  should  take  preced- 
ence.— Mayotown  Lomber  Co.  v,  Nacogdoches 
OroceiT  Co.,  70*. 

Credttofs  of  rtfcelver  AeM  entitled  to  main- 
tain separate  suit  against  lienholders  to  estab- 
lish precedence,— Id. 

Preferred  creditors  of  receiver  held  entitled 
to  ttersonal  jodAment  againat  bondholders.- Id.- 

Bondholders  not  entitled  to  comply  that 
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creditors  entitled  to  precedence  accepted  part 
payment  from  receiver. — Id. 

I  Z.  COMSOlilDATIOIf. 

fl»590(4)  (Ky.)  Corporation  porchasing  min- 
ing plant  of  another  mid  not  liable  for  injuries 
sustained  by  employ^  of  seller. — Furnace  Goal 
Mining  Co.  v.  CaldweU,  1028. 
4=^591  (Ky.)  Oorporataon  purchasing  Inin- 
iug  plant  could  defend  suit  by  seller  corpora- 
tion's employ^  on  the  ground  that  injuries 
were  sustained  before  sale,  without  all^jng 
date  of  Bale.— Furnace  Coal  Uining  Co.  t. 
CftldweU,  1028. 

When  selling  and  buying  corporations  may 
be  joined  as  defendants  and  required  to  dis- 
close ownerslwp  of  property  in  action  bj  in- 
jured par^.— Id. 

XII.  POREIOJi  CORPOBATIONS. 

9=>e42(l)  (Ark.)  Adjustment  of  debt  and 
meintnining  litigation  to  collect  it  not  "doing 
business"  in  state.— Rose  City  Bottling  Works 
T.  Godcfaanx  Sugars,  S2Q. 

«=»654  (Mo.App.)  Statute  forbidding  foreign 
corporations  acting  as  trustees  under  deed  of 
trust  or  "other  conveyance"  held  not  to  Include 
trust  created  by  will.— State  Sav.,  Loan  &  Trust 
Co.  V.  Swimmer,  1067. 

COSTS. 

I.  ITATUBB,  GROUNDS.  AND  EXTBNT  OF 
RIGHT  IN  GENBRAL. 

4s>32(3)  (Mo.)  HaintifC  in  siut  to  enforce 
mechairics'  Hens  held  the  "prevailing  party" 
and  entitled  to  costs.— Huggins  v.  Hill,  1054- 
«=>32(3)  (Tex.ClvJ^pp.)  Refusal  of  costs  to 
plaintiffs  failing  in  essential  contentions  held 
not  reversible  error  because  of  favorable  judg- 
ment in  one  particular. — Gibaon  v.  Davis.  202. 
<e=>60  (Mo.)  Court  had  no  discretion  to  chaise 
portion  of  costs  against  prevailing  party.— Hug- 
gins  T.  Hfll.  lOM. 

COUNTEBCLAim 

See  Set-6ff  and  Goonterclafan. 

COUNTIES. 

XI.  QOTKRNHBNT  AND  OFPICBRS. 
(C)  Conntr  Board. 

«s»60  (Ky.)  Fiscal  court  member's  eniploy- 
ment  of  others  for  pay  to  work  on  roads  under 
his  supervision  for  which  he  is  paid  held  a  vio- 
lation of  penal  atfttute.— Commonwealth  t. 
Stepp,  1049. 

III.  PBOPRRTlr,  CONTRACTS,  AND 
LIABILlTIBS. 

(B)  Contraeta. 

^='113(5)  (Tex.Ctv.App.)  Commissioners  not 
restricted  in  employment  of  attorneys  by  stat- 
ute as  to  district  attorneys  giving  requested 
advice. — Gibson  v.  Davis,  202. 
$=>1I7  (Tex.Clv.App.)  Statute  requiring  com- 
missioners to  advertise  before  contracting  Acid 
inapplicable  to  contracts  to  pay  attorney's  fees- 
—Gibson  v.  Davis.  202. 

<e:=9 122(1)  (Tex.Clv.App.)  Contracts  for  serv- 
ices of  attorneys  relating  to  bonds  held  not  in- 
valid.—Gibson  V.  Davis,  202. 

IT.  FISCAL  HANAGBMBNT,  PURLIC  DEBT, 
SECURITIES,  AND  TAXATION. 

«=»196(6)  (Tex.CivJk9p.)  Validity  of  contracts 
with  attorneys  not  considered  where  attorneys 
to  whom  payable  not  parties  to  suit.— Gibison  t. 
Davis,  2(e. 

COURTS. 

See  Criminal  I<aw,  «sa97;   Justices  of  the 
Peace;  Prohibition. 


I.  NATURB,  EXTENT,  AND  BXKRCISB  OF 
JURISDICTION  IN  GBHBIUX. 

^1  (Ky.)  "Jurisdiction"  defined.— Sanford  r. 

Roberts,  671. 

9=>24  (Ky.)  Consent  cannot  giTC  jurisdiction 
to  enjoin  excesWre  tax.— &uinrd  T.  Roberts. 

571. 

«=>26  (Tex.Civ.App.)  District  court  obtaining 
jurisdiction  for  one  purpose  has  jurisdiction  for 
all  matters  involved. — Bean  t,  Utdmes,  120. 
«=»35  (Mo.App.)  Gzlstence  of  matter  neces- 
sary to  confer  Jurisdiction  presumed. — Gill  t. 
Sovereign  Camp,  W.  O.  W.,  1073. 

Evidence  that  defendant  had  agents  transset- 
ing  business  in  D.  county  held  to  give  drcuit 
court  therein  jurisdiction  of  actton  asainst  it. 
— Id. 

^>39  (Mo.ApB.)  Court  determines  question  of 
jurisdictioa— Gill  t.  Sovereign  Camp,  W.  O. 
W.,  1073. 

IJ.  ESTABLISHMENT,  ORGANIZATION,  AND 
PROCBOURB  IN  OKNBRAL. 

<D)  Rales  of  Decision,  Adjadlcalfoaa. 
Opinions,  and  Records. 

^91(1)  (Mo.App.)  Court  of  Appeals  requir- 
ed to  follow  Supreme  Court's  eoostruction  of 
statute.— Bloomcamp  t.  Missouri  Pac.  R.  Co., 
3SH. 

Court  of  Appeals  will  follow  Supreme  Court 

in  banc  in  preference  to  division.— Id. 

III.  COURTS  OF  GBNBRAL  ORIGINAL 
■  JURISDICTION. 

(A)  Oroaada  of  Jnrlsdiettoa  la  Cteaeral. 

^121(4)  (Tex.  Civ.  App.)  Amount  involved 
held  to  be  over  S200,  ^ving  county  court  ju- 
risdiction.—Ooodall  T.  Dean,  111. 

VL    COURTS   OF  APFHLLATK  JURISDIC- 
TION. 

<B)  Coarta  of  Partlcalar  States. 

«=>231  (4)  (Mo.)  Mistaken  appUcatioo  of  rule 
announced  by  Supreme  Court  by  Court  of  Ap- 
peals not  cognizable  on  certiorari. — State  ex 
rel.  Jenkins  v.  Trimble,  651. 
e=»23r(4)  (Mo.)  Appellate  decision  that  dan- 
ger should  have  been  anticipated  hM  not  con- 
trary to  rulings  of  Supreme  Court.— State  ex 
rcl.  Chicago  &  A.  R.  Co.  t.  Allen,  868. 

Appellate  decision  held  not  contrary  to  rul- 
ings as  to  instructions  on  negligence. — Id. 

Supreme  Court  ruling  on  instruction  omit- 
ting essential  fact  held  not  to  create  conflict. 

«5»23l(25)  (MoJkpp.)  JariadlctioB  In  Sta- 
preme  Court  where  title  to  real  eatate  affected 
by  judgment.— Potts-TurnboU  AdrertisiiiK  Co. 
V.  Gatcbell,  1078. 

^=>23I<5I)  (Mo.)  Appeal  from  Jndgmoit  oa 
contract  for  fl,284.02  within  jurisdictioii  of 

Court  of  Appeals.— Huggins  t.  Hill,  lQSi&. 

VIII.  CONCURRENT     AND  CONFLICTING 
JCRISDICTION,  AND  COMITY. 

(A)  Coarts  of  Same  State,  and  TraasCer 
of  Oansea. 

^478  (Tex.Civ.Apa.)  Partnership  property 
in  hands  of  trustee  held  not  in  castodia  legia.— 
Ogden  T.  Syphrett,  143. 

COVENANTS. 

III.  FRRPORMAHCa  OR  BRBACH. 

<&=»«4  (Mo.App.)  Action  for  breach  of  cove- 
nant of  seizin  held  maintainidile  where  pub- 
lic road  not  excluded  from  deed^Blmore  v. 
McNealey,  381. 

«s»l(K)(1)  (Ms^pp.)  Action  for  breach  of 
covenant  of  warranty  held  maintainable  where 
public  road  not  excluded  tnm  deed.— Elmore 
V.  McNealey,  881. 
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CREDITOBS*  SUIT. 

(Tenn.)  In  simple  creditors'  suit  to 
reach  moneys  in  hasde  of  tliird  party  bill  of 
interple&der  held  sustainable  as  general  cred- 
itors' bilL— Willis  v.  Hann  Const.  Co.,  282. 

CRIMINAL  lAW. 

Bee  Adultery;  Assault  and  BatteiTi  ^=>54- 
100;  Bi«amy;  Bnrglary;  Oonspiracy,  <t»48; 
False  Pretenses;  Forgery;  Grand  Jury; 
Homicide;  Incest;  Indictment  and  Informa- 
tion; Xjarceny;  Malicious  Mischief;  Pardon; 
Perjury;  Bape,  ^=»43-6&;  Beceivinff  Stolen 
Goods;  Bobbery;  Seduction,  4=»4&-50. 

I.  HATVAB    AMD    ELBMBPTTS    OP  CRIMB 
AND  DBPBNSBS  IN  GENBRAL. 

«s»l4  (TaK.Cr.App.)  Prosecution  for  possess- 
ing intozicatlag  Uqaor,  ioatitnted  before 
amendment  of  Ikw,  not  maintainnUe.— Oade  t. 

State,  721. 

^14  (TtM.Cr.App.)  Change  of  itfttnte  fteld 
to  render  rerersal  of  eonriction  neceiiary. — 

Bichard3on  v.  State.  722. 
4=9 14  (T*x.CrJ^pp.)  Conviction  not  sufltain- 
ed  on  count  charging  nMssessIon  of  liquor, 
where,  after  conviction,  amendment  of  law  re- 

Juired  possession  to  be  for  purpose  of  sale- 
look  T.  State.  723. 
«39|9  (T«(.Cr>pp.)  Conviction  reversed,  and 
prosecution  dismissed,  where  atatnte  is  repeal- 
ed.—Harris  V.  State.  467. 

®=?>I5  (Tex.CrJ^pp.)  Pending  prosecutions  un- 
der repealed  law  dismissed.— Foe  v.  State,  474. 

(T«.Cr>pp.)  Bepeal  of  atatute  abates 
proaecation  thereonder.— Kitchens  t.  State, 
476. 

^»I5  (Tex.Cr.App.)  Prosecution  for  unlawful 
possession  of  equipment  abated  by  reason  of 
omission  of  offense  from  amending  statute.— 
Stephenson  v.  State,  476. 
«=>I5  (Tex.CrJKpp.)  Prosecution  for  nnlaw- 
sale  of  liquor  held  not  maintainable  under 
repealed  statute.— <3one  v.  State,  485. 
«=>15  (Ttx.Cr.App.)  .Prosecution  will  lie  dis- 
missed, on  amendment  of  law  on  which  it  was 
based,  amounting  to  repeal. — Marshall  v.  State, 
721. 

«=)42  (Tex.Cr.App.)  Participant  in  gambling 
game  summoned  to  testify  before  the  JO'ana 
Jar;  could  not  be  prosecuted  therefor^Wfaite 
T.  State,  990. 

IV.  JimSDXOTIOH. 

^»97(2)  (Ark.)  Prosecution  in  Arkansas  for 
murder  of  deceased  found  dead  in  river  held 
warranted.— Padgett  v.  State,  603. 

Courts  of  Arkansas  and  Tennessee  have  con- 
current jurisdiction  over  portion  of  Mississip- 
pi river  constituting  boundary  between  these 
States.- Id. 

T.  VKNrB. 
(B)  ChMice  of  Venue. 
^134(1)  (Tex.Cr.App.)  Motion    to  change 
venae  on  ground  of  prejudice  not  considered  in 
abeenee  of  compnrgatora.— Sanches  v.  State, 
7S4. 

VIL  VORMBR  JDOPABDY. 

^s>l70  (Aric.)  Acquittal  under  defective  In- 
dictment held  not  to  bar  retrial  under  one  prop- 
erly drawn.— Mclntire  v.  State,  819. 
«=>202(l)  (Ky.;  CcHivlction  for  breach  of 
peace  bars  prosecution  for  assault  and  battery. 
—Sexton  V.  Commonwealth.  956. 

IX.  ABBAXGNMBNT     AND     PI.BA8.  AND 
XOUA  PROSBfiVI  DB  DItCOM-  , 
TIKVAHCB. 

<=s>295  (Ky.)  Burden  of  showing  identity  of 
offense  on  defendant,  bat  burden  of  showing 
fraud  or  collusion  on  the  commonwealth.— Sex- 
ton T.  Commonwealth,  966. 

Evidence  of  former  conviction  improperly  ex- 
(Mded  beeainie  proseciitor  did  not  institute 
proseeotifm.— Id. 


X.  BVIDBNCB. 

(A)  Jadlcl«l  Notice,  Fresamptlons,  mnH 
Burden  Of  Proof. 

^9308  (Tex.Cr.App.)  Accused  presumed  in- 
nocent—White V.  State,  746. 
4^311  (Ky.)    Sanity    presqmed.— Feree  T. 

Commonwealth,  246. 

^=>32l  (Ky.)  Presumed  that  magistrate  acted 
in  good  faith  in  issuing  warrant  made  basis  of 
plea  of  former  conviction.— Sexton  v.  Oommon- 
wealtii,  9S6. 

(B)  Pncts  In  IiBoa  and  B«leT«nt  to  1»- 

■nea,  and  Re«  Oeatse. 

^351(4)  (Ark.)  Evidence  that  defendant  re- 
sisted erreat  competent.— Bitchie  v.  State.  1^7. 
«=>350  (Tex.CrJVpp.)  Exclusion  of  evidence 
of  other  offenses  since  accused's  arrest  not  er- 
ror.—Vickers  V.  State,  483. 
i&=a365(i)  (Mo.)  Conversation  regarding  pur- 
chase of  a  car  other  than  the  one  charged  to 
have  been  stolen  is  not  "res  gestsa." — State  v. 
Kolafa,  802. 

<^365(l)  fTex.Cr.App.)  Testimony  as  to  an- 
other offense  admissible  where  necessary  to 
prove  crime  charged.— Solosky  v.  State,  743. 
<3»365(3)  (Tex.Cr.App.)  Testimony  as  to 
other  offenses  AeM  not  irrelevant — Solosky  v. 
State,  742. 

(C)  Otber  OSanaes,  and  CliaraoteF  of  Ae- 

cnsed. 

«=>369(l)  (Ky.)  When  evidence  of  other 
crimes  is  adnussible.— BaUingtoo  v.  Common- 
wealth, 961. 

^=»369(5).  (Tex.Cr.App.)  Circumstances  at- 
tending flight,  including  assault  on  person  in 
the  way,  admissible.— Williams  v.  State,  984. 
<&=»369(6)  )(Ky.)  Evidence  ofother  BalesAeld 
^^dmissible.— BuUington    v.  Commonwealth, 

«s>369(a)  (TM,Cr.App.)  Bvtdenee  of  other 
acts  of  inceat  a&nisailue.— Bodriguea  t.  State, 

726. 

«:s>37((2)  (Mo.)  Other  crimes  not  admissible 
to  show  intent  apparent  from  crime  charged.— 
State  V.  Kolafa,  302. 

^=>372(l)  (Mo.)    Other   offenses  committed 
under  same  conspiracy  may  be  shown.— State  v. 
Eotaftt,  802. 
Evidence  of  other  offenaea  la  admlutble  to 

prove  cotispirac^. — Id. 

^=>374  (Me.)  CouBpiracy  and  crime  Involved 
may  be  proved  by  rircumstantial  evidence. — 
State  V.  Kolafa.  802. 

Evidence  of  conspiracy  Ketd  sufficient  to  au- 
thorize proof  of  other  crimes  thereunder. — ^Id. 

(D)  Materiality  and  Comvetcncr  In  Gen- 

eral. 

4S9395  (Ky.)  Where  accused  ts  legally  arrest- 
ed, articles  found  on  or  about  his  person  or 
in  bis  immediate  presence,  without  a  warrant, 
are  competent— Ash  v.  Oommouw^th,  34)82. 

(B)  Best  and  Beeoadary  and  Dcmonatra" 

tlve  Evidence. 

«3s>404(4)  (Tex.Cr.App.)  Clothing  worn  by 
deceased  hcH  admissible.- Briscoe  t.  State, 
991. 

(F)  AdMisaions,  Deelavatione*  and  Hanr- 
•ar. 

«»406<2)  (T«x.Cr.App.)  Statements  \^  not 
shown  inadmissible  as  having  been  made  while 
under  arrest.— Moody  v.  State,  740. 
«»406(4)  (Ark.)  Admissions  of  defendanfa 
attorney,  in  defense  of  other  person,  not  ad- 
miRsible  as  against  defendant.— ^loore  v.  State, 
846. 

^»407(l)  (Ark.)  Declarations    against  ac- 
cused in  accused's  presence  admitted  on  theory 
of  tacit  admission.— Moore  v.  State,  846. 
«s»409  (Tex.CrJlpp.)  State   introducing  de- 
fendant's statement  is  bound  by  its  exeolpstory 
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feature  unless  ahown  tuitriie. — Hardawar  T. 
State,  467. 

«=»4I7(3)  (Ark.)  DeclarRdon  of  third  peraon 
ia  defendant's  absence  not  admissible.— Mcwre 
V.  State,  846. 

«=»4I7(I4)  (Tex.Cr.App.)  Statement  of  third 
person  not  admiaaible  except  for  porpoae  of 
impeachment. — George  r.  State,  4*74. 
«=>4)8(2)  (Ark.)  Declaration  in  defendant'a 
presence  incompeteot,  where  denied  by  defend- 
ant—Moore V.  State,  846. 
^=>4I9,  420(2)  (Ark.)  Sheriff  might  testif; 
that  he  received  reports  from  detectiTe.  wit- 
ness, as  to  defendant's  place.— Hopper  t.  State, 
595. 

«=M(9,  420(3)  (Arte.)  Sh«Hff  might  testify 
that  he  received  reports  from  detective,  wit- 
QC8II,  as  to  defendant's  place,  and  on  such  in- 
formatioD  procured  a  search  warrant.— Hop- 
per T.  State,  595. 

<a)  Aeta    and   DeelKvatlOMs   of  Conaplra- 
tors  «ntl  Code  f end* nts. 

«=>422(3)  (Tex.Cr.App.)  Evidence  of  acts  and 
declarations  of  alleged  coconppirator  in  defend- 
ant'fl  presence  admissihle.— Hays  v.  State,  AUS. 
^s>423(3)  (Tex.Cr.App.)  Testimony  as  to 
commission  of  other  crimes  by  coconspirators 
admissible  if  in  furtherance  of  the  common  de- 
sign.—Hays  V.  State.  403. 
«S3427(4)  (Tex.Cr.App.)  Acts  and  di<clara- 
tlons  of  alleged  coconspirators  In  defendant'a 
absence  not  admissible  to  prove  conspiracy. — 
Hays  V.  State.  463. 

^»427(9)  (Tex.Cr.App.)  Conspiracy  prora- 
able  by  circHmstantial  evidence.— Hays  v.  State, 
4«3. 

Rule  aa  to  admissibility  of  acts  and  dedara- 
tions  of  coconspirator  aa  against  other  con> 
spirators  stated. — Id. 

(H)  DacamentnTTESTldenee  and  Bxplnslon 
of  Puol  IlTldence  Therebr. 

(@=»444  (Mo.)  Improperly  authentieated  copy 
of  record  of  marriage  license  and  return  hetd 
inadmissible.— State  v.  Pinson,  ft54, 
9=9446  (Tex.Cr.App.)  Rcliool  codkus  reports 
not  conclusive  as  to  defendant'a  age.- I^uell  v. 
State.  733. 

(I)  Opinion  Evidence. 

«=9448(3)  (Tex.Cr.App.)  Question  as  to  why 
deceased  imagined  defendant  bad  gun  objec- 
tionable as  involving  conclusion.- Bodgers  v. 
State.  748. 

«s»465  (Ky>)  Foundation  for  opinions  of  non- 
expert witnesses  as  to  defendant's  sani^  hM 
sufficient.— Peree  v.  Commonwealth,  246. 

Foundation  must  be  laid  for  opindon  of  non- 
expert witneas  as  to  sanity.- Id. 
®=>475  (Tex.  Or.  Asp.)  Phvalcian's  testimony 
that  pipe  shown,  falm  while  testifying  was  a 
deadly  weapon  held  admiaaible.- Svidloff  t. 
State.  101. 

«s»493  (Ky.)  NMiexpert  witness'  opinion  as 
to  sanity  not  as  important  as  the  evidence  show- 
ing facts  npon  which  it  ia  baaed.— Peree  v. 

Commonweilth,  246. 

(<J)  Teatlmo&r  of  Aceomplloea  nnd  Oode- 
fendantN. 

<8=3507i/2  (Tex.  Cr.  App.)  Evidence  to  show 
witness  acromplice  held  properly  excluded.— 
Newton  v.  State,  01. 

(Question  asked  alleged  accomplice  held  im- 
material.—Id. 

Exclusion  of  question  asked  alleged  accom- 
plice to  sale  of  whisky  held  not  errur.— Id. 

Question  asked  alleged  accomplice  held  too 
indefinite. — Id. 

<3»5I0  (T6x.Cr.App.)  Accomplices'  testimony 
of  corpus  delicti  must  be  corroborated.— Town- 
send  V.  State.  100. 

«=>5ll(i>  (Ark.)  Evidence  held  sufficient  to 
corroborate  accomplice's  testioKniy.— Harper  v. 
State,  263. 
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«=»5II(I)  (TexXr>pp.)  Evidence  keU  in- 
sufficient to  corrotiorate  testimony  of  accom- 
plicea.— Townaend  v.  State,  100. 
«=»5II(2)  (Tex.Cr.App.)  Evidence  of  accom- 
plices against  accpsed  must  be  corroborated  by 
evidence  connecting  accased  with  crime.— Town- 
aend  v.  State.  100. 

«=»5M(7)  (Tsx.Cr.App.)  Testimony  of  ac- 
GompBce  ■  htid  sufficiently  corroborated  by  ad- 
miasions  ct  accased. — Collina  v.  State,  4S1. 

(K)  ConfoMloiu. 

«=»528  (Tax.CrJhpp.)  Bxdusion  of  confearion 
of  accomplice  convicted  and  sentenced  to  death 
held  proper.— Ranchex  v.  State,  734. 
«=>535(V2)  (Mo.App.)  Corpus  delicti  proved 
by  extrajudicial  confession  and  corroborating 
circumstances.- State  v.  Johnson,  365. 
«s»53S(2)  (Mo>pp.)  Confession  and  corrob- 
orating circmmstances  held  sufficient  to  prove 
transportation  of  Uquor.— Stato  t.  Johnson, 
363. 

fM>  Welcht  and  Snflloleaer. 

<=>592(l)  (Ky.)  Conviction  may  be  bad  on 
circumstantial  evidence  alone.— Slaton  v.  Con- 
moawealth,  952. 

4cb552(I)  (Mo.)  Conspiracy  may  be  proved 
by  circumstantial  evidence. — State  v.  Kolafa, 
302. 

^>554  (Tex.CrJkpp.)  Defendant's  testimony, 
judged  by  same  tests  aa  otiier  evidence  is  for 
Jury.- Hays  v.  State,  468. 
<S»562  (Ark.)  Verdict  of  conviction  most  be 
based  on  some  substantial  evidence,  and  not 
mere  conjecture.— Martin  v.  f^tate.  274. 
«»564(l)  (Ark.)  Evidence  Aetd  insufficient  to 
establish  venue  in  prosecntidn  for  rocelviag 
stolen  goods.—Martin  v.  State,  274. 
«=»5$4(3)  (Arfc.)  Venue  provable  by  drcum- 
Btances.— McCiain  v.  State,  263. 
«SB970(2)  (Ky.)  Defendant   muat   show  in- 
sanity by  preponderance  of  evidence.— Feree  v. 
Oommonwcalui,  246. 

XI.  TIMB  OF  THIAI.  AXO  COlflTIXVAXCE. 

«=»586  (Tex.Cr.App.)  Application  for  contin- 
uance addressed  to  discretion  of  court.— Gray- 
son V.  State.  1110. 

€=3594(2)  (Ark.)  No  abuse  of  discretion  in 
dclU'ing  continuance  because  of  absent  witness. 
-Harper  v.  State,  263. 

4s»594(3)  (Arfc.)  Refusing    continnance  to 

fTocure  witnesses  whose  attendance  was  donbt- 
ul  held  proper.— Mnrtay  v.  State.  617. 
0=»595(l)  (Tex.CrJkpp.)  Evidence  of  absent 
witnesses  held  not  materiaL — Grayson  v.  State, 
1110. 

«»595(9)  (Tex.Cr.App.)  N'o  abuse  of  discre- 
tion In  refasing  continuance.— McDuff  v.  State, 
99. 

«=>597(l)  (Tnt.Cr.App.)  Testimony  of  absent 
witnesses  hetd  not  crediUe.— Grayson  v.  State. 

1110. 

«^598(2)  (T«x.Cr.App.)  Dfligence  held  to 
have  been  anovni  by  apidicant  for  continuance 
for  absent  witness.— Grayson  v.  State,  1110; 
•=»6M  <Mo.)  Refusal  <rf  continnance  after  in- 
dorsement of  additional  name  on  information 
held  not  improper. — State  v.  Ptnaon.  354. 
€=»6Q3(U)  (Tsx.Cr.Ani.)  Continuance  for  ab- 
sence of  witnesses  properly  denied  for  want  of 
diligence.— Mason  v.  State,  93. 

XII.  TRIAL. 

(B)  Coarae  nnd  Condnct  of  Trlnl  la  Gen- 
eral, 

«9a649(2)  (Ark.)  Refusal  of  poatpouemwt  t* 
procure  witness  IksM  not  error,  where  defend- 
ant was  not  duly  diligent.— Hopper  v.  State, 

595. 

^3>656(5)  (Tsx.CrAp)».)  Court's  remark,  lim- 
iting purpose  of  tcstuiony  to  impeachmentr 

held  not  comment  on  credibili^  of  testimony.— 
Uodgerti  v.  State,  748. 

4^656(9)  (TaxXrApp.)  Oourt'a  remark,  lim- 
iting purpose  of  testmiony  to  impeadimeot. 
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held  not  comment  on  -wwght  of  twtiaoiny^ 
Rodferi  t.  State,  74a 

(O  He— ptf  n  af  BvlttoKM. 

^683(1)  (Tex.Cr.App.)  Denial  on  rebuttal 
of  truth  of  statement,  testified  bj  defendant 
on  CToea-examinatioa  to  have  been  made  to  de- 
ceased, proper.— Uason  v.  State,  93. 

<D>  ObJ(*vtloiiM   to   Bvtdenec,    Motion*  to 
Strlko  Out,  nnd  Bbtoepttons. 

€=3695(2)  (TeK.Cr.App.)  Testimony  as  to 
other  offenses  held  not  icrelerant  and  not  sub- 
ject to  general  objection.— Solosky  v.  State, 
742. 

<£=3695(6)  (Tex.Cr.App.)  Objection  that  tes- 
timony was  Irrelevant  and  prejudicial  held  in- 
sufficient where  admissible  in  part.-— Soloaky 
v.  State,  742. 

(B)  Arvvmenta  and  Condvet  of  Coansel. 

4s»7l7  (Tex.CrJkpp.)  Argument  that  instruc- 
tions did  not  indicate  belief  of  court  held  not 
reversible  error.— Grayson  v.  State,  1110. 
®=s>7l9(r)  (Ark.)  prosecutor's  argument  that 
defendanrs  attorney,  in  defen<}ing  another  per- 
son, arstied  that  defendant  was  guilty,  neld 
error.— Moore  v.  State,  846. 
4=9722>/2  (Ky.)  Prosecutor's  reference  to  tes- 
timony of  other  offenses  by  defendant  not  er- 
roneously admitted  hetd  not  ground  for  revers- 
al.—Jesse  V.  Commonwealth,  673. 
^=3723(1)  (Tax.Cr.App.)  Argument  of  pros- 
ecuting attorney  held  not  prejudicial.— Rodri- 
guez V.  State,  726. 

«=3730(8)  (Mo.)  Bemarks  of  prosecuting  at- 
torney  AeU  not  reversible  error. — State  t.  Pin- 
son,  354. 

(P>  PvMfMM  mt  Cvurt  aad  Jury  te  0«av 
era!. 

^741(6)  (Arfc.)  Weight  <d  evidence  of  re- 
sistance of  arrest  is  for  jury.— Ritchie  v.  State. 
597. 

«9»742(l)  (Am.)  Jury  are  judges  of  credibfl- 
ity.-rHmmer  v.  State,  C95. 
4SBB?42(2)  (TM.Cr>pr.)  Employee   of  par- 
diaaer  of  liquor  Aefal  not  accomiMice  as  matter 

of  law.— Newton  v.  State,  91. 
«=»742(2).  (Tex.Cr>pp.)    Whether  prosccu- 
triz  in  incest  case  was  accomplice  n«U  for 
jury.— Rodriguez  t.  State,  728. 
4=»743  (Tex.Cr.App.)  Defeodaot's  cre^bility, 
is  for  jury.- Hays  v.  State,  463. 
«»747  (Ky.)  Question  is  for  jury  if  there  is 
evidence  tending  to  esteblisb  defendant's  guilt. 
— Peree  v.  Commonwealth,  246. 
«=»747  (Tex.Cr.App.)  Conflict  of  evidence  for 
settlement  by  jury.— Wright      State,  102. 
«s)>753(2)  (Ky.)  Where  all  evidence  is  in- 
competent, jury  should  be  Instructed  to  acquit. 
~~Ajan  r.  Commonwealth,  1032. 
«s>783, 764(13)  <Tw.COMj(pp.)  BeQueated  in- 
struction, not  to  consider  circumstance  that 
prosecutrix's  private  parts  were  enlarged  Aeld 
improper  as  on  weight  of  evidence.— Mannoo  v. 
State,  83. 

(G)  NeeeBMltrv  Reanlattcs,  and  Saflalcncy 
of  InBtrnctlona. 

«=>772(6)  (Tax.Cr.App.)  Defensive  theory 
should  be  submitted  id  affirmative  charge.— 
Duncan  v.  State.  468. 

^=>777  (Mo.)  Nondirection  as  to  conspiracy 
justifying  evidence  of  other  crimes  it  not  er- 
ror.—State  V.  Eolafa,  302. 
4cb780(3)  (TeiX.Cr>pp.)  Requested  instruc- 
tion as  to  prosecutrix  in  incest  ease  being  ac- 
complice held  confusing  and  incorrect.— Rodri- 
guez V.  State,  726. 

«=a781  (6)  (Mo.App.)  Instruction  as  to  weight 
of  statements  made  by  defendant  held  prop- 
er.—State  V.  Johnson.  366. 
^»78l(8)  (MOJKpp.)  Inatniction  as  to  weight 
of  statements  made  by  defoidaut  for  and 
against  himself  held  proper,— State  v.  Johnson, 
865. 


«»78S(ID)  (Tax.Cr.App.)  Submission  of  is- 
sue whether  prosecutrix  was  under  persuasion 
before  j^nd  juir  properly  refused.— Mannon  t. 
State, 

«s>787(l)  lAlk.)  Refusal  to  instruct  that  de- 
fendant's failure  to  testify  should  not  raise  a 
presumption  against  him  Aeld  error.— Martin 

V.  State,  274. 

«=»787(l)  (Mo.).  Inatruetlon  held  not  com- 
ment on  defenduit's  failure  to  testify.— State 

V.  Pinson,  354. 

«=»823(i)  (Ark.)  Instruction  as  to  proof  of 
venue  held  not  misleading,  in  view  of  other  in- 
structions.—McOlain  V.  State,  263. 
<Q=»823(4)  (Arfc.)  No  preju^dal  error  in  read- 
ing inapplicable  portions  of  statute,  where  jury 
were  Instructed  defendant  was  behv  tried  un- 
der another  8eetlon.-4aeaarity  v.  State,  611. 

,  <H>  Ilc«««st«  (or  Ii^traeUona. 

^825(2)  (Tex.Cr.App.)  Court  hOd  not  re- 
quired to  iuatnict  OQ  cooling  time  in  absence  of 
definite  request.— Martin  v.  State,  729. 
®=»827  (Tex.CrJkpp.)  Requested  spedal 
charge  held  not  to  indicate  to  trial  court  that 
given  charge  was  faulty.— Martin  v.  State,  7M. 
<8=3829(l)  Refusal  of  instruction  covered  by 
another  instruction  not  error. 
—(Ark.)  Jett  T.  State,  621; 

(Tex.Cr.App.)  Rylee  T.  State,  744. 
«=>829(3)   (T0X.CrJ^pp.)  Requested  charge 
already  covered  need  not  be  ciren.— Moore  t. 
State,  477. 

«s»829(S)  (TefcCrJ^pp.)  Refusal  to  submit 
issue  of  self-defense  not  cured  by  submfsri<ni 

of  issue  as  to  defense  of  alleged  coconspirator. 
—Hays  V.  State,  463. 

«»^(5)  (T«x.Cr.App.)  Instruction  on  self- 
defense  held  properiy  refused  in  view  of  giv- 
en <*arge.— White  v.  SUte.  745. 
4=^29(5)  (Tax.CrJ^pp.)  In  view  of  unquali- 
fied charge  on  self-defense,  held.  It  was  unuec- 
eaaary  to  give  requested  charges.— Briscoe  t. 
State,  091. 

^829(20)  (Ky.)  Refusal  of  argumenUttve 
instruction  covered  by  charge  glTen  htM  prop- 
er.—Walker  T.  Commonwealth,  066. 

(I)  OkJoetlOBa  to  InstrnotlOBe  or  RofasBl 
ThoMof ,  wad  Bxoo»ti*i>e. 

^845  (Tex.Cr.App.)  Court  held  not  required 

to  instruct  on  cooling  time  in  absence  of  defi- 
nite exception.— Martin  t.  State,  729. 


(Jf) 


Cnatodr,  Coadaot,  and  Dellberationa 
o(  Jury. 


«=:>857(l)  (TtX.Cf>pp.)  Receipt  by  jury  of 
evidence  during  retirement  improper.— Lewel- 
len  V.  State, 

XIII.    HOTXOWS  POB  NEW  TRIAX.  AND  IX 
ARRBST. 

e=^9\7(\)  (Tex.Cr.App.)  Action  on  motion 
for  new  trial  for  refusal  of  continuance  dis- 
cretionary.—Grayson  V.  State,  1110. 
^917(2)  (Tex.CrJ\pp.)  New  trial  for  ab- 
sence of  witness  after  denial  of  continuance. 
—White  V,  State,  745. 

Refusal  to  grant  continuance  not  ground  for 
new  trial  if  evidence  is  cumulative.- Id. 

Error  in  denying  motion  for  new  trial  by 
reason  of  refusal  to  grant  continuance. — Id. 
^=>9I7(2)  (Tex.Cr.App.)  Courts  should  cor- 
rect error  in  ruling  on  continuance  on  motion 
for  new  trial.— Grayson  v.  State,  lllO. 
«s»942^l)  (Tex.Cr.App.)  New  trial  not  grant- 
ed for  impeaching  newly  discovered  evidence. 
—Rodriguez  V.  State,  726. 

^956(10)  (Tex.Cr.App.)  Bvidence  held  to 
show  that  death  penalty  against  defendant's 
accomplices  was  not  considered  as  reason  for 
like  ponishment  in  defaadant'a  case^— Saschea 
V.  State.  734. 

«s>956(l3)  (Tax.Cr.App.)  State's  controvert- 
ing aflldavits  held  anfflcient  to  overcome  prima 
facie  case  for  new  trial.— Mannon  t.  State,  85. 
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XIV.r^VUOMBNT.  SKNTBHCB,  AMD  FIKAI. 
QOMHITHBIIT. 

«^982  (Tex.Cr^pp.)  Conviction  after  date  of 
oftense  on  trial  admissible  on  issue  of  snspend- 
ed  sentence.— Mason  r.  State,  93.  ' 

State,  on  tbe  issue  of  suspended  sentence, 
held  not  to  have  gone  into  details  of  other  of- 
leose  of  which  defendant  waa  eonvtcted.~Id. 
«=»982  (Tox.Cr.App.)  Suspended  sentence 
statute  applicable  to  liquor  prosecution.— Uob- 
erts  V,  State.  725. 

^982  (Tex.Cr.App.)  Suspended  sentence  im- 
proper on  conviction  of  robbery  by  use  of  fire- 
arms.—Garreon  T.  State,  985. 

XV.  APFBAL  AND  ERROR.  AND 
CBBTIORARI. 

(B)  Prea«ntmttoii  knd  BeRerrntloM  Im  Iaw- 
er  CoHrt  of  Gronnda  of  Review. . 

«=aliD32(5)  (Ark.)  Insufficiency  of  indictment 
omitting  essential  element  of  crime  may  be 
raised  on  appeal,  although  defendant  did  not 
demur.— Mclntire  v.  State.  619. 
«=s>ta32(6)  (TM.Cr.App.)  Objection  to  in- 
dictment for  duplicity  must  be  urged  In  limine. 
— Gllmore  t.  State,  484. 

«=9l036(8)  (Tex.Cr.App.)  In  order  to  correct 
mistake  in  measure  of  value  of  stolen  property, 
objections  must  be  made  at  trial.—Cunningbam 
V.  State.  80. 

^»I037(I)  (Tex.Cr.App.)  Improper  argument 
not  considered  on  appeal  wbere  no  objection. 
— Donohue  v.  State,  8fi. 

^I038(i)  (Arfc.)  Instruction  to  wfaicb  there 
was  no  objection  not  considered  on  appeal.— 
Padgett  V,  State,  603. 

^T838<1)  (Ark.)  The  giving  of  inatructionB 
not  considered,  in  absence  of  objections  in 
lower. •Qourt-'-AValker  v.  State,  6JJ7. 
^I03Q(I)  (Tex.CrJ^pp.j  Errors  hi  cbarge 
not  reriewed  without  objections.— VIekers  v. 
State,  483. 

«s»l038(2)  (Ark.)  The  refusal  of  inatructtoas 
no;t  considered,  in  absence  of  objections  in  low- 
er cdurt.- Walker  v.  State,  627. 
«s>l038(2)  (Tex.Cr.App.)  Failure  to  charge 
9n  aggravated  assault  where  indictment  ii  for 
assault  to  murder  not  reviewable  without  ob- ' 
jection.— Wright  v.  State,  ICS. 
«=s>l039  (Tex.CrJkpp.)  Ex  parte  statements 
as  to  feeling  against  appellant,  and  conversa- 
tions uossibly  heard  by  jury,  not  considered  on 
appeal,  and  objection  should  have  been  made  at 
trial.— Donohue  v.  State,  86. 
«s>.l044  (Ark.)   Insufficiency    of  indictment 
omitting  essential  element' of  crimfe  may  be 
raised  on  appeal,  although  defendant  did  move 
to  arrest  judgment. — Mclntire  v.  State,  819. 
^1054(3)  (Tex.CrJ^pp.)  In  order  to  correct 
mistake  in  measure  of  value  of  stolen  proper^ 
exceptiona  must  be  made  at  trial.— Cuuningfaam 
V.  State  89. 

®=3l055  (Tex.Cr.App.)  Improper  argument 
not  considered  on  appeal  where  no  exception.— 
Donohue  v.  State,  86. 

«s»ie56(l)  (Tex.Cr.App.)  Failure  to  charge 
on  ancravated  assault  where  Indictment  fs  for 
assault  to  murder  not  reviewable  without  ex- 
ception.—Wright  V.  State,  102. 
«=s»IOS6(l)  (Tex.Cr.App.)  Errors  in  charge 
not  reviewed  without  exceptions. — Vlekers  v. 
State,  483. 

^1064(7)  (Mo.)  Criticisms  of  instructions 
not  called  to  court's  attention  in  motion  for 
new  trial  will  not  be  contridered.— State  v.  Pin- 
son,  354. 

(C;   PvoceedlntCB   for   Transfer  Of  C»Ha*, 

And  Effect  Thereof. 

®s»l076(2)  (Tex.Cr.App.)  No  jurisdiction  by 
appellate  court,  unices  appeal  bond  is  given. — 
Sauer  v.  State.  721. 

^1081  (Tex.Cr.App.)  Notice  of  appeal  ea- 
sentiaL— JoflcB  v.  State,  722. 


(D>  ltora>«  and  PrMeedlmsB  Hot  Im  Bm- 

•rd, 

«^I0e8(ir)  (Tex.CrJlpp.)  Affidavit  support- 
ing motion  for  new  trial,  certified  by  deis,  not 
authenticated  by  judge,  not  part  of  appeal  rec- 
ord.—Grayson  V.  State,  lll5. 
*=>l_090(3)  (Tex.Cr.App.)  Proof  of  venue  not 
considered  m  absence  of  bill  of  exceptions  rais- 
ing issue.— Hibbitt  v.  State,  739. 
«»I090(8)  (Tax.Cr.App.)  Admisaioii  of  evi- 
dence not  considered,  in  absence  of  bill  o£  ex- 
ceptions.—Collins  V.  State,  4i51. 
«=>ie9l(r)  (Tox.Cr.App.)  Bill  of  exceptions, 
consistrag  wholly  of  questions  and  answera,  not 
considered.— Bylee  v.  State,  744. 
^1092(7)  (fex,Cr>pp.l  Bill  of  eicepUona 
filed  after  expiration  of  time  granted  not  con- 
sidered.—Darnell  V.  State,  480. 
«=»I092(8)  (Ark.)  BUI  of  exceptions  not  filed 
m  tune,  judgment  will  be  affirmed.— Bedding  v. 
State,  824. 

^1092(8)  (Tex.Cr.App.)  Bills  of  exceptions 
not  filed  within  80  days  after  final  judjnnenL 
—Whitley  v.  State,  470. 

^IP^.^^^J?  (Tex.Cpj\m.)  Statute,  requiring 
court  to  file  correct  bill  of  exceptions,  inap- 
plicable, where  bill  refused  because  no  excep- 
tion taken  to  matters  complained  of.— Donohae 
V.  State,  86,  • 

^'092(14)  (Tex.CrJ^pp.)  Trial  court,  refas- 
ing  bill  of  exceptions  on  pound  do  excop- 
tions  taken,  properly  refused  to  certify  that  ar- 
gument complained  of  was  indulged  in.— Dono- 
hue V,  State,  86. 

«s>1094  (TaouCr^apw)  Where  record  shows 
no  error,  and  no  facts  or  bill  of  nceptions, 
judgment  will  be  affirmed.— C<de  v.  State,  473. 
<^i094  (Tex.Cr.App.)  Review  limited  to  in- 
dictmenC  and  chat^e  whea  reoord  contains  do 
statement  of  facts  or  bUls  of  excepttODS.— 
lonch  V.  State.  480. 

«»I094  (TM.Cr.App.)  Judgment  affirmed  if 
no  error  appears  in  record.— Gilmore  v.  State, 
484. 

<^I094  (Tex.Cr.App.)  Conviction  affirmed,  in 
absence  of  statement  of  facts,  bfUs  of  excep- 
tion, and  error  manifest  on  faoe  of  reocmt— 
Wills  V.  State,  724. 

^t097(5)    (Tex.Crj(pp.)    Applicabih'ty  of 

special  charges  cannot  be  determined  without 
statement  of  facts.— Hendricks  v.  State,  4"^. 
®=>1098  (Tex.Cr.App.)  Questions  and  answers 
unnecessary  in  statement  of  facts.— Koody  v. 
State.  740. 

<^[099(7)  (Tttx.Cr.App.)  FiUng  of  sUtement 
of  facts  in  trial  court  within  90  daja  ol  adjoura- 
ment  seasonable.— Wright  v.  State.  102. 
•3=»I999(7)  (Tax.Cr.App.)  Court  is  without 
power  to  relieve  agsinst  consequences  of  laches. 
— Vickers  v.  State.  483. 

^1099(8)  (Tax.CrJMip.)  Excuse  for  oot  fil- 
ing statement  of  facta  received  six  days  be- 
fore expiration  of  time  keU  Dot  shown.^Viek- 

ers  V.  SUte.  483. 

«=9llOI  (Tex.CrApp.)  Fsilure  of  defendant's 

attorney  to  prepare  statement  of  facts  entitles 
him  to  no  relief.— Lynch  v.  State,  480. 

109(3)  (Tex.Cr.App.)  Appeal  may  be  dis- 
missed for  defidency  in  transcript. — Kotos  v. 
State,  473. 

<S=»  1111(3)  (Tex.Cr.App.)  AppeUate  court 
bound  by  rentals  in  bill  of  exceptions.- San- 
chez T.  State,  784. 


®=»III2  (Tex.Cr.A|ip.)  Correctness  of  court's 
refusal  of  a'pproval  of  bill  of  exceptions  sot 
reviewable,  when  controverted  only  by  affi- 
davit   (if  appellant's  attoniey.— Donohue  v. 

State.  86. 

Issue  as  to  courts  ststement  on  refused  bill 
of  exceptions  that  no  exception  was  taken  csn- 
not  be  brought  up  by  affidsvit  of  attorney, 
without  effort  to  obtain  bystsnders'  biH.— Id. 
<&=alll5(2)  (Tex.Cr.App.)  Bill  of  exceptions 
to  manner  of  selection  of  jury  iDmiffident— 
Grayson  v.  State,  1110. 
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«=»ltl9(4)  (TM.Cr.Apii.)  Improper  remarks 
of  prosecutor  not  coDBldered,  vfaere  UU  of  ex- 
ceptitniB  ODcertain  98  to  which  were  complain- 
ed of  .—Donohue  V.  State,  86. 
®=»l  120(8)  (Tex.CrApp.)  Admission  of  state- 
ments as  res  gests  not  reviewed  vbere  bill 
of  exceptions  nilB  to  show  inadmiBsibility.— 
Mood7  T.  State.  740. 

<S3>I  122(6)  (Tex:Cr.Apa.>  Befasal  of  obarges 

not  considered  on  appeal  when  record  does  not 
disclose  request  at  proper  time.— Whitley  T. 
State,  4Ta 

(Ej)  AMiirBnient  Of  Brrorti  «■■!  Brief*. 

130(4)  (Mo.App.)  Court  of  Appeals  re- 
quired to  examine  whole  record  for  errors,  in 
absence  of  brief.— State  t.  AVi^ht,  88&. 

(F)  DlanlSMl,  Be«rlii«i  Md  fleliMkrla«. 

4S=»ir3l(l)  (Tex.Cr.App.)  Canse  dismissed  on 
appellant's   withdrawal  of  appeal.— Meek  r. 

State.  722. 

«=9tl3l(5)  <Tex.Cr.App.)  Appellant's  escape 
ousted  appellate  court  of  jurisdiction, — ^Maugia 
V.  State,  740. 

«e»lt3l(7)  (TMcOrApp.)  Appelate  conn's 
jurisdiction,  lost  by  appellant's  escape,  not 
restored  by  recapture  on  following  div.— Man- 
gla  V.  State,  740. 

(G)  Be  Tic  w. 

«=>n34(2)  (TeK.Cr.Aptr.)  Ex  parte  sUte- 
ments  as  to  feeling  against  appellant,  and  con- 
rersatiraa  poaslblir  heard  hy  jury,  not  consid- 
ered on  appeal.— DoDohoe  v.  State,  SQ. 

134(10}  (Tex.Cr.App.)  State    of  public 
mind  and  difSmlty  of  selecting  impartial  Jary 
not  available  on  appeal.— Sanc^ex  t.  State.  7^. 
9=3(137(5)  (Ky.)  Defendant  cannot  complain 
of  evidence  of  his  commission  of  another  crime 
where  he  introduced  similar  evidence  himself. 
—Jesse  V.  Clommon wealth,  573. 
«»ll44(t/2)  (Tex.Cr.App.)  Trial  court's  rul- 
faig  preaumed  correct.— Kodgers  v.  State,  748. 
«s>ri44<IO)   (Tex.CrJ^pp.)   State's  conduct 
aasnmed  proper.— Rodgers  v.  State,  748. 
4^1144(13)  (Ark.)  Evidence  given  its  strong 
est  probative  force  in  favor  of  verdict  on  ques- 
tion of  its  sofficiency  to  sustain  verdict.--UoI- 
land  r.  State.  687. 

0n>l  144(13)  (TM.Cr^pp-)  Jury  presumed 
not  to  have  regarded  witness  as  an  accomplice 
when  question  not  sulnnitted.- Newton  r. 
State.  9L 

4s9il44(l4>  (TaKXrJkpik)  Appellate  court 
must  presume  in  misdemeanor  case  that  in- 
structions were  proper.— Donobue  v.  State,  8tt. 

144(15)  (TM.Cr.App.)  Appellate  court 
mii<4t  prenume  in  miademeanw  case  that  sepa- 
ration of  Saxy  was  lawful.— Donohae  v.  State. 
86. 

€^1151  (Tex.Cr.App.)  Court's  discretionary 
ruling  on  continuance  for  absent  witnesses  to 
be  upheld  on  appeal.— Grayson  v.  State,  1110. 

156(5)  (Twc.Cr.App.)  Misconduct  of  jury 
addressed  to  trial  court  s  discretion  on  motion 
for  new  trial.— Mannon  v.  State,  83. 
«=5l  158(2)  (TaxXr.App.)  Trial  court's  de- 
termination of  defendant's  age  conclusive  on 
appeal.— Huell  v.  State,  733. 
«=s>li58(3)  (Tex.Cr.App.)  Court's  finding  that 
jurors  did  not  make  improper  use  of  Icnowl* 
edge  of  codefendants'  coDvictions  and  sentences 
Arlo  binding  on  appellate  court.— Sencbei  t. 
State.  734. 

«»II6»(2)  (Ky.)  Verdict  not  set  asjde  as 
against  weight  of  evidence  iinlcas  it  is  result 
of  .prejudice  or  passion.— Slatnn  v.  (Common- 
wealth. 052. 

«s9r  159(3)  (Tm.Gr.App.)  Appellate  conrt 
will  not  disturb  verdict  on  confficting  arldcnee. 
—Mannon  7.  State.  83. 
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not  harmed  by  r< 
absent  jurors, — 1 
«=alt66l/2(8)  (1 
miss  veniremen 
error. — Sanches  \ 

Befusal  to  dlai 
•nor.— Id. 
«s>il67<l)  (Ky. 
"or,"  in  negatlv 
act,  held  erroneoi 
ar  y.  Gommonwi 
^1169(2)  (Mo. 
orda  in  bigamy  [ 
error.— State  v.  1 

Erroneom  admi 
in  biganv  prosec 
versal.— Id. 
«=»lieO(S)  (Te» 
ted  under  one  co' 
eral  verdict,  whi< 
count.— Svi^aw  v 
«8S=>IJ69(II)  (1 
judgment  or  con 
tesfimony. — Maaoi 
4ss>il72(l)  (Teo( 
as  carnal  knowlet 
or  without  her  < 
though  indictment 
der  15. — Mannon  1 
e»t  172(7)  (Mo. 
other  crimes  couh 
harmless.— State  ■ 
*»M72(7)  (Me.; 
great  harden  on 
ror.— State  T.  Pins 

(H)  Dctcrmiai 

«=9|I89  (Ark.)  f 
that  witness  had  I 
petent  held  not  t 
V.  State,  59S. 


^5  (Mo.App.) 

es,  unless  specific! 
Nealey,  38L 

^1  (Ark.)  Beco 
of  wife  after  seis: 
tesy"  initiate.— Sai 


III.  QROUHDS  AM 

SATO 

[B)  Aa;a;ra>atIon 
«1< 

<^2(l)  (Tex.Co 
quired  to  exercise 
gate  damages.— Ba 

703. 

«8=3»62(4)  (Tex.Co 
lege  of  cutting  ht 
required  to  mitiga 
tract  with  others 
nation  of  period 
Schulae,  708. 

IV.  LIftVIDA 

«s»79(f)  (Tex.Ci% 
dated  damages"  ai 
em  Plow  Co.  v.  J) 
«^80(3)  (Tex.Ch 
held  penalty  in  vie^ 
ed.— Southern  Ploi 
Co.,  785. 

V.  EXEMI 

^91(3)  (Mo.)  E 
coTerabte  for  negli, 
to  Impute  intention, 
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abl«  eonaequence  amoanUiiK  to  iDtentiw.— Beel 
V.  OouoUdated  Inr.  Co.,  43. 

Vn.  XHADB4VATU  AND  BXCBS8X.VB 

DAMAGES. 

<8=s>130(2)  (Mo.A».)  Verdict  of  «1.400  for 
sprained  ankle  aad  other  injaries  held  not  ex- 
cessive.—James  V.  United  Bys.  Co.  of  St.  I^uis, 
10891 

«=»130(3)  (Mo.App.)  $4,000  ield  not  exces- 
sive for  injuries  to  back,  inability  to  work  hard, 
BleoplessDesfl,  and  loss  of  weicbt.— OUdcnell  v. 
Quincy,  O.  &  K.  C.  R.  Co.,  OTT. 
«=sil3l(5)  (M».App.)  $4,500.  for  injur;  re< 
Kultioe  in  miscarriage,  nervousneH,  and  lost 
of  weight  held  not  excMsirc.— McDeroiott  v. 
United  B^B.  Co.  of  St.  Louis.  lOSO. 

VIII.  PEiBAJOINa,  ETIDBNCB,  AMD 
ASSUHSMEiNT. 

(A>  Pleadlas. 

®=>I57(3)  (Tex.Civ,App.}  Actual  damagea  not 
recoverable  under  petition  aeekiiig  stipulated 
damages.— Southern  Plow  Co.  v.  Dunlap  Hard- 
ivare  Co..  765. 

(B>  Bvld«Bce. 

«»I63(3)  (Tex.Clv.App.)  DeCeudant  buyer 
cl^mmg  stipulated  damages  required  to  prove 
no  approximation  existed  between  actual  dam- 
ages and  amount  stipulated. — Southern  Plow 
Co.  v.  Dunlap  Hardware  Co.,  T6u. 
<E=»I73{2)  (Mo.App.)  Evidence  of  eariiiogs  ad- 
missible on  claim  of  general  impairment  of 
earning  capacity.— Frcyman  t.  United  Itys.  Co. 
of  St.  LoiUB,  90Z. 

fC)  Proceed iMffK  for  AsKeMm«Nt. 

«s>208(3)  (Tex.Civ.App.}  Question  of  perma- 
nent injury  held  for  jury.— Gulf,  C.  &  S.  F. 
I^.  Co.  r.  Oenley.  521. 

^s»2l6(3)  (Tex.Ctv.App.)  Instruction  AeMnot 
to  permit  double  recovery.— Gulf,  G.  ft  S.  F. 
By.  Co.  7.  Conley,  021. 

DEATH. 

T.  BTIDBKCB  OF  DEATH  AND  OP  9VBTI- 
VOBSHIP. 

4=92(1)  (Mo.)  Statutory  presumption  depend- 
ent on  showing  departure  from  state.— Cobble 
v.  Royal  Neighbors  of  America,  306. 

Common  law  not  repealed  by  statute  declar- 
ing presumption  as  to  death.— Id. 

II.  AOTIOHS  FOR  CAVSIXG  DBATH. 
<A>  Rlirlit  or  Aetlon  mnA  Defenaea. 

«=>I4(I)  (Mo.App.)  Railroad  suable  for  death 
by  failure  to  give  statutory  signals. — Bloom- 
camp  V.  Missouri  Pac.  R.  Co.,  "S.S. 
<Ss>14(l)  (Mo.App.)  Action  for  death  at  de- 
fective crossing  not  maintainable  under  statute 
relative  to  negligeut  mauagement.— Stookey  v. 
St.  I^uia-San  Francisco  By.  Co.,  4Jli. 

(D)  Pleadlnff  nnd  Evldeiire. 

®=»52  (Mo.App.)  Jury  may  consider  aggravat- 
ing circumstances,  though  not  pit'aded.— Bloom- 
camp  T.  Missonri  Pac  B.  Ca,  ;i88. 

t 

(E)  Damaaies,  ForfeltnTe,  or  Fine. 

®s>86(2)  (Mo.App.)  Damages  to  surviving 
child  limited  to  pecuniary  loss.— Stookey  v.  St. 
Louis-San  Francisco  By.  Co.,  426. 
4»9(^  (Mo.App.)  Bunning  train  at  high  8peed 
witbont  Btattttory  signals  circumstances  ag- 
gravatiDK  damages  for  death  at  ci-oMsiug. — 
Bloomcamp  v.  Missouri  Pac.  B.  Co.,  8SS. 
€==■91  (Ma.App.)  Penalty  not  lessened  by  re- 
coverv  for  death  of  others. — Bloomcamp  v.  Mis- 
souri Pac,  R.  Co.,  388. 

^=>97  (Mo.Appt)  Jury  may  not  award  lesy 
than  mintmnm  penalty.— BloMUcamp  v.  Uis- 
Bouri  Pac.  It  Co.,  3SS. 
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«s»99(2}  (Arte)  $3,000  damages  to  mother 
adminiattatHx  ifor  death  of  cbila  snfferinz  pain 
held  not  excessive.— Bines  v.  Johnson,  835. 
4=»99(4)  (Mo.)  Damages  for  husband's  death 
held  exceaaire.— Burtcb  v.  Wabash  By.  Co.,  338. 

(F)  Trial.  JodvRient.  umd  Review. 

^s»l(M(6)  (Mo.)  Instruction  on  damages  re- 
coverable under  federal  act  not  erroneous.— 
Bnrtch  v.  Wabash  Ry.  Co.,  338. 
4==>I04(6)  (Mo.App.)  Instruction  on  damagec 
held  erroneous  because  not  qualified. — Stookey 
v.  St.  Louis-San  Francisco  By.  Co.,  426. 

DEEDS. 

See  Hor^agea. 

1.  bbi^vibitb:!  ahd  TALiDirr. 

(B)  form  and  ConteMta  oC  InatenmeBts. 

4=»38(3)  (Tex.Clv.An.)  Description  hdd  in- 
Biiffici^it— Brown  t.  lUrk,  223. 
«=>42  (Ky.)  Property  held  sufficiently  describ- 
ed in  deed  in  chain  of  title.— Fidelity  Realty 
Co.  r.  FUharen  Land  Co.,  260. 

rD)  Delivery. 
«=)>56(4)  (T«i.Clv.App.)  Hnsband's  execution 
of  deed  to  wife  constitutes  delivery,  though  not 
registered.— Jamison  v.  Wells,  806. 

Rule  that  husband's  execution  of  deed  to  wife 
is  sufficient  delivery  not  changed  by  act  giving 
wife  exclusive  control  of  separate  estate.- Id. 
«=s>59(t)  (Tex.Civ.App.)  RcKistration  is  de- 
livery.—Jamison  V.  WeUs,  806. 
^:960  (TeH.Clv.App.)  Delivery  to  grantee  on 
conditions  held  to  uve  effect  of  alwolute  deliv- 
ery.— Baston  v.  Coleman,  1001. 

III.  OONSTRVCTlOll  AMD  OPERATiOK. 
(A)  Oeneral  R«lea  •!  Casetntetloa. 

4=»d3  (Ky.)  Intention  goTcme.— Maasingale  v. 
Parker,  9SB. 

<C')  Katatea  an'  lalereata  Created. 

«s>l27(2)  (Ky.)  Parents'  deed  to  davgbter 
and  the  "i^npring"  of  her  bodr  Keve  daughter 
a   fee-umple  estate.— Masdngale   t.  Parker, 

069. 

(D)  Exeeptleaa  aad  Rcaervatleaa. 

«=3l38  (Ky.)  "Reservation"  and  "exception" 
often  nsed  interchangeably.— Standard  SIkbom 

Coat  Co.  V.  Bolen,  241. 

$=>I43  (Ky.)  Under  reservation  of  tract 
around  graveyard  for  a  residence  it  could  not 
be  us'ed  for  other  than  naveyard  and  residenoe 
parpoaes.— Ji^nson  r.  lllkhom  Gas  Goal  Min- 
ing Go.,  1011. 

IV.  PiiBADIHO  AMD  BVIDBMOB. 

<S=»ig4(l)  (Tex.CivJ^pp.)r  Agreement  that 
wife  should  hold  title  in  trust  for  husband  to 
defeat  creditors  presupposes  acquiescence  in 
a  complete  delivery.— Jamison  v.  WelLs,  806. 
®=>2li(l)  (Mo.)  Evidence  held  to  prove  exe- 
cution of  deed  during  insane  delusion.— E^ialing 
V.  Toder,  860. 

9=»2ii(4)  (KyO  Finding  of  no  undue  infia- 
ence  held  justified.— Jasper  t.  Compton,  9fif. 

DEPOSITIONS. 

9=371  (MoJ\pp.)  Commibnent  of  witness  by 
notary  ebould  be  only  until  he  answer.— Ex 
parte  Smith,  871. 

DESCENT  AND  DlSTBmLTION. 

See  Executors  and  Administrators;  Wills. 

I.  NATUKE  AND  COUB«E  IN  OBNKSUXi. 
9s3t4  (Ark.)  Land  inherited  from  mother  by 
sole  child  i^ing  in  infancy  goes  to  maternal 
aunta  and  unclea.— Sadler  t.  CanvbeU,  588. 
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II.  PERSOXS  HlfTFTLBlD  AND  THBIR 

RBSPBCTIVH:  SHARKS. 

CB)    SDCTlvtas  Hubnnd   Or  Wife. 

«=»52(3)  (Twa.)  Husband's  rights  as  anr- 
viTor  may  be  exercised  where  wife  dies  pos- 
nessed  of  separate  estate  settled  b;  antenuptial 
agreement.— Key  v.  C^liins.  3. 

Ill,  MMOaTU  AND  liIASa<ITI»  OP  HHIRS 
AXD  DISfraUBDTBUBS. 

<A>  natar*  Mkd  BatshUahmant  •<  RtBhta 
1»  OcMVal. 

«»87  (McApp.)  Action  by  asrignee  of  heirs 
nut  maintainable  wlthoat  sboTring  administra- 
tion  and  payment  of  decedent's  debts.— Daly  T. 

Wilbur,  «71, 

«=s>90(  r )  (Tex.Clv.App.)  Neither  husband 
aereeing  with  wife  to  idaee  title  in  her  name 
with  intent  tt)  defraud  eziating  creditors,  nor 
his  heirs,  can  recover  from  her  or  bar  beira.— 
Jamison  t.  Wells.  SOB- 
DISMISSAL  AND  NONSUIT. 
See  Appeal  and  £rxor,  €s»781. 

I.  VOLUNTARY. 

e=Bt9(l)  (Tex.Clv.App.)  Plaintiff  may  dismiss 
own  suit  at  any  time  before  retiring  of  Jury. — 
Walker  v.  IZaley,  5M. 

II.  IHVOUTNTART. 

4ss>8l(B)  (Tex.ClvJlpp.)  Jurisdiction  not  lost 
by  failure  to  pay  costs  as  condition  for  rein- 
statement where  order  was  corrected.~BiU- 
bcrry  y.  Ft.  Worth  &  B.  G.  Ry.  Co.,  106. 

DIVOBCE. 
in.  DfsrEirsKS. 

^>59  (Me.App.)  Divorce  granted  only  if  one 
party'  guilty  and  otber  iimooenC. — Cooas  t. 
Coons, 

IV.  JTTRISDICTIOlf.  PROCBBDtlfOS,  AKD 
RBLIBF. 

(D>  Bvlden««. 

«=»I32  (Ark.)  Kvidence  held  sufficient  to  sqp- 

Sort  absolute  decree  on  ground  of  indigaitiea.— 
:iiisire  t.  Kissire,  272. 
«=>I32  (Mo.App.)  Drldence  sufficient  to  justi- 
ty  decree.— Coons  t.  Coons,  858. 
^=>I34  (Mo.App.)  Evidence  insufficient  to 
show  husband's  conntTance  at  wife's  miacon- 
duct.— Coona  v.  Coons,  358. 

(V)  JwdKHieBt  or  Devree. 

«=3l6Q  (Mo.App.)  Default  judgment  held  not 
frandnlent.  as  in  violation  olparties'  agree- 
menL--Marsliall  t.  Marshall,  378. 
«»I7I  (Mo.ABp.)  Prior  divorce  between  same 
parties  res  Jameata  and  tacts  coneaming  same 
madmissible  in  second  suit— Goons  t.  Coons, 

(G)  Appeal, 

«=s>l84(lO)  (Mo.App.)  Court  of  Appealsmust 
review  evtdeuce  and  malce  finding,  but  may  de- 
fer to  trial  court's  flndtuK  on  conflicting  eri- 
denee.— Randaaso  t.  Bandasao,  1061. 

V.  ALIMOKY,  AIiU>WANCBH,  AlffD  DISPO- 
SITION OF  PROPERTY. 

<3=3i99  (Tesn.)  May  be  granted  without  ali- 
mony or  alimony  decreed  without  divorce. — 
Williams  v.  WiUfams,  938. 
«=»20i  (Mo.App.>  Court  held  to  have  juris- 
dicUoD  of  motioB  for  temporary  alimony  before 
return   term,   where   defendant   entered  ap- 
pearance.—State  ex  rel.  Angold  v.  Utz,  386. 
«=32i0  IMo.App.>  Court  without  right  to  or- 
der temporary  alimony  after  trial  anti  before 
appeal  filed.— -Coons  v.  Coons,  364. 
«s»2l4(4)  (Ma.App.)  Kefusal  to  hear  motion 
tor  teniporary  alimony  prior  to  return  term  not 
justified  hy  rule  el  coErL— State  sx  rel.  Angold 
v.  Uta,  388. 


^»2I9  (Me.Ap|».)  Order  allowing  temporary 
aUmony  vacates  by  decree  for  husband.— Coons 
V.  Coons,  864. 

«=»222  (Me.App.)  Court  without  right  to  or- 
der attorney's  fees  after  trial  and  before  ap- 
peal ftled.— Coons  v.  Coons,  864. 
4=»23l  (Teas,)  Sutute  not  mandstory,  but 
alimony  allowed  when  facts  bring  case  within 
»gres8  purpose ;  "may."— Williams  r.  Williams, 

«=>2S6  (Mo.App.)  Alimony  contracts  valid 
where  not  made  too  long  before  suit  for  di- 
vorce, especialiy  where  parties  do  not  live  to- 
gether afterward.— Westfall  v.  Westfall,  30.3. 
«=>238  (TesR.)  Alimony  aheuld  be  granted 
when  circumstances  permit,  notwithstanding 
wife's  ownersMp  of  property.— WiiUams  v. 
Williama.  938. 

«=>240(2)  (Tens.)  Wife  sbovld  be  granted 
fair  portion  of  busband's  estate  for  her  sup- 
port.—Williams  V.  WilliamB,  93a 

Amount  allowed  as  alimony  may  be  reduced 
because  of  wife's  owuenhip  of  prepertyv~Id. 
«=»240(4)  (Tenn.)  Wife  allowed  ^,000  as 
alimony  from  husband  worth  fl80,000.— Wil- 
liams T.  WilUams,  938. 

®=»24l  (Tenn.)  Alimony  awarded  in  soUdo  m 
absence  of  reasons  for  different  award^T'ni'' 
Hams  V,  WilBams,  938. 

<=»244  (Mo.)  Bond  filed  in  separate  mainte- 
nance suit  held  to  stand  in  lieu  of  property 
which  could  be  decreed  as  alimony.— Pickel  v, 
Pickel,  287. 

<3»245(l)  (Mo,App,)  Decree    awarding  aU- 

mony  in  gross  not  subject  to  modification  at 
subsequent  term.— Marshall  v.  Marshall,  378. 
^=3286  (Ark.)  Failure  of  decree  to  specifical- 
ly deaorlbe  prvpert^  divided  heii  not  pnijudi* 
cial.- Kssire  T.  KTiiaire,  272. 

n.  CUSTODY    AHD    SCPPfHtT   OW  OHII^ 
DRBir. 

«=»303(2)  (Mo.App.)  Custody  decree  no^ 
modified,  where  cooditiens  not  shown  to  bare 
changed.— Marshall  v.  Marshall,  378. 

DOTVER. 

II.  ITfCHOATB  INTEREST. 
(B)  Bair,  Releaae,  or  ForCeliare. 

®B»46(I)  (Ky.)  Suit  maintainable  for  sale  of 
insane  wife's  Inchoate  right. — ^Morris  v,  Morris, 
945. 

III.  •  RIGHTS  AMD  REMKDrBS  Or  WIDOW. 

^»59  (Ky.)  Surviving  wife  held  not  to  have 
elected  to  take  dower  by  conveyance  of  home- 
stead.—Anderson  V.  Sanders,  5<J1. 

Wife  presumed  to  have  taken  homestead  by 
living  on  land  for  a  number  of  years  without 
having  dower  assigned.— Id, 

DRAINS. 

I,  ESTABLISHMENT   AND  HAINTEXANCE. 

«Es>l  (Mo.)  legislature  may  drain  awamps  and 
overfiowed  lands.— State  ex  rel.  Caldwell  v.  Lit-, 
tie  River  Drainage  Dist,  10. 
9s»l4(3)  (Ky.)  Report  of  appraisers  in  pro- 
ceedings to  establish  district  inrlma  fade  evi- 
dence of  its  recited  facts  and  conclusions, — 
Mobile  &  O.  R.  Co.  v.  Board  of  Drainage 
Com*rs  of  Hickman  County.  958. 

Evidence  insufficient  to  overcome  report  of 
appraisers  in  proceedings  to  establish  district. 

DRAMSHOPS, 
See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 
See  Constitutional  Law,  439255. 

ELECTION  OF  REMEDIES. 
^»3(l)  (Tex.Com.App.)  Mandomus  to  com- 


'  pel  county  to  pay  amount  due  under  revoked 
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accord  without  satisfaction  did  not  bar  pro- 
ceeding to  compel  paymeot  of  amount  orieinal- 
ly  claimed.— Cobb  &  Gregory  t.  Parker,  1108- 
«=»5  <Mo.)  Plaintiff  camiot  maintain  two  suits 
against  same  defendaot  upon  iuconaiBtent 
causes  of  action  growing  out  of  same  trans- 
action.—Tracy  T.  AldricD,  347. 
^=99  (Mo.)  Election  not  complete  until  judg- 
ment.—Tracy  V.  Aldrich,  347. 

Comiitencement  of  action  for  breach  of  eon- 
tract  did  not  preclude  aubseqaent  action  for 
specific  performance.— Id. 

ELECTRICITY. 

(Mo.)  Public  Service  Commission  an- 
tboriaed  to  fix  rates  notwithstanding  contract 
between  city  and  company.— State  ex  rel.  City 
of  Harrisonvillc  v.  Public  Service  Commission 
of  Missouri,  852. 

Bates  allowing  return  of  6.83  per  cent,  cannot 
be  held  unreasonable. — Id. 

Order  dividing  towns  served  into  two  groups 
tor  rata  purposes  held  authorized. — Id. 


EMINENT  DOMAIN. 

I.    HATTRK.  BXTBNT,  AND  SBUBOATIOll 
OF  POWBR. 

0=>2{\)  (Tenn.)  Act  authorizing  destruction 
of  diseased  cattle  a  police  measure.— Knox 
County  Y.  Kreis,  1. 

^»2(I0)  <TCK.CIv.App.)  Appropriator  of 
water  cannot  obtain  exclusive  rights  under 
statute  divesting  riparian  rights  without  con- 
demnation or  compensation,  and  without  re- 
gard to  public  or  private  nature  of  ose.— Boyd 
T.  Moti,  48T. 

IT.  REIMBDIBS    OF    OWVKRS    OP  PROP- 
'  KRTT. 

«»307(2)  (Mo.)    Extent  of  damages  from 

lowering  grade  of  alley  hdd  for  Jury.— Mallette 
T.  City  of  St.  Louis,  63. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  <g=»244. 

EQUITY. 

See  Cancellation  of  InatrumentB;  Creditors* 
Suit;  Injunction;  Marshalling  Assets  and 
Securities;  Partition;  Quieting  Title;  Ref- 
ormation of  Instruments;  Sequestration; 
Specific  Performance;   Subrogation;  Truata. 

I.  JURISDICTION,  PWNCIPUllS,  AND 

MAXIMS. 

<A)    Katare,   Gronnda,    Sabjecta,   m.mA  Ex- 
tent of  JnrUdlctlon  in  General, 

4s»7  <Me.)  Will  give  relief  from  consequences 
of  a  mistake  as  to  title.— Shanklia  v.  Ward,  64. 
*=!>39(l)  (Ark.)  Jurisdiction  retained  to  give 
complete  relief.— Bose  City  Bottling  Works  t. 
Godchaux  Sugars,  825. 

^=339(1)  (Mo.)  Will  retain  jurisdiction  and 
do  complete  Justice.— Hurst  Automatic  Switch 
A  Signal  Go.  r.  Trust  Co.  of  St.  Louis  County, 
68. 

(Q)  PriMclplM  Alid  Maxina  of  E«aitr> 

«=365<3>  (Mo.App.)  Coming  into  equit?  with 
clean  hands  refers  only  to  matter  to  be  litigat- 
ed.— Coons  T.  Coons,  358. 

II.  LACHBS  AND  STAI.XB  DBMANDS. 

«=387(2)  (Ark.)  Bight  at  law  not  barred  b; 
laches.— Sadler  t.  Campbell.  688. 

IV.  PLEADING. 

(F)  Amended    and    Supplemental  Plead* 
IniEa  and  Revlror, 

€==>273  (Ark.)  General  nature  of  bill  for  psrt- 
nersliip  accounting  not  changed  by  amendment 
alleging  conversion. — Youree  v.  Ralls,  819. 

ERROR,  WRIT  OF. 
See  Appeal  and  Brror, 


ESTATES. 

See  Curtesy;  Descent  and  Distribution;  Dow- 
er; I^xecutors  and  Administrators;  Perpe- 
tnities;  Tenancy  in  Oomm<m;  Wills. 

ESTOPPEU 

U.  BT  DBBD. 

(B)  SMatM  mm4  Rtekta  S«bM«««BUy  A«- 
«alrad. 

■a.-' 10  (TexXhfJ^py.)  Grantor's  second  con- 
veyance of  portion  at  land  to  one  acquiring  title 
by  adverse  posaesslim  not  fraud  on  first  granr 
tee,  entitling  him  to  recorer  for  deficieucy.- 
Griffith  V.  Wynne,  171. 

III.  BIIVITABLB  BBTOPPBl. 

(B)  Oroaads  of  Batoppel. 

«»95  (Mo.)  Certificate  holders' held  not  es- 
topped to  claim  from  corporation  money  paid 
for  certificates  canceled  1^  court  in  ree^Ter- 
ship  prooeeding.— Sherman  t.  Intemational  life 
Ins.  Co.  ol  Bt  Looia,  984. 

<&)   Plcadlnar,  Evidence,  Trlalt  and  Re- 
view. 

^110  (TeK.CIvJ^p.)  Moat  be  pleaded  when 

asserted  as  defense.— Gol^  C  &  8.  F.  By.  Co. 
V.  Price,  776. 

EVIDENCB. 

See  Criminal  Law,  «a>)308-670;  Depositions; 
Wltnessea. 

For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  ^3683- 

WKT;  Trial.  «=»105. 

I.  JUDICIAL  NOTICE. 

«B»I0(3)  (MoJVpp.)  Conrt  cannot  take  Jodi- 
cial  notice  street  inteiseeUon  is  within  biui- 

ness  pordon  of  dty. — Columbia  Taxicab  Co.  r. 
Mercuri^  1096. 

«=94l  (Mo.App.)  Appellate  court  cannot  take 
jndieial  notice  of  the  ending  of  the  trial  court 
term.— Higdon  r.  Mbig,  884. 

II.  PRBSOMFTIONa. 

®=>e2  (Mo.App.)  Doubts  resolved  in  favor  of 
validity  of  court's  order,  if  snScient  records 
before  it  to  justify  same.— Tompkfne  t.  Har- 
ris, 868. 

<&=3B3(I)  (Mo.)  Acts  of  officer  presumed  to 
have  been  legally  done. — Woolndge  v.  La 
Crosse  Lumber  Co.,  204. 

9=989  (MoJKpp.)  PresomptioD  of  love  of  life 
not  overcome  by  physician's  condusiona  that 
insured  died  by  own  hand.— Oil!  y,  Borereign 
Camp,  W.  O.  W.,  1078.  . 

IV.  RBLETANCr.  HATBRIALITT,  AND 
COHPETBNCY  IN  GGNBRAL. 

(A)  Facta  In  Issue  and  Relevant  to  issaeM. 

<@=»1I7  (Mo.)  Letters  containing  remittenees 
which  recipient  tamed  ever  to  husband  for 
investment  on  her  account  held  not  competent 
to  show  amounts  turned  over.:— Orr  t.  St.  Lonis 
Union  Trust  Co.,  843. 

(B}  Rea  Oeeta>. 

<S==>I21(2)  (Tex.Clv.App.)  Conversations  be- 
tween insured  and  defendant's  agent  and  be- 
tween latter  and  ai^ent  by  whom  policies  were 
written  held  admissible  as  res  geata  or  adn^ 
Bions.— Connecticut  Fire  Ins.  Co.  t.  Fidds, 
790. 

T.  BEST  AND  SBCONDARIT  BVIDENCB. 

$=>t59  (Ark.)  Without  prodocing  copy  of 
paper,  witness  can  state  advertisHnent  sued  for 
was  published,  if  he  knew  sutA  was  fact. — Foe- 
ter-U(^comb  Jnr.  Co.  r.  Little  Bock  Pub.  Ca, 
597. 
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TII.  ADVianOHB. 

(A)  NHtnre,  Farm,  ud  lMia»Mt*  Im  Omm- 

eral. 

^2l3(r)  (Mo.)  Matters  oocurrinz  In  conrM 
of  attempt  to  compmnise  inadmiauUc-^at^ 

V.  Link,  10. 

(B)  ny  Partlea  or  Others  iKtwreMted  1b 

«=»222(2)  (MeJVpB.)  Defendant  phTBidan's 
statement  that  he  had  made  an  awful  mistake 
in  cutting  plaintiff'B  tongue  hM  an  admlaaiOQ. 
-^Uague  T.  TbreadgiU,  895. 

(D)  By  Avente  or  Otber  BepreH&tatlTea. 

<&=>242(4)  (MoLApp.)  In  action  for  bujer'e 
breach  of  contract,  admisBion  of  correspond- 
ence between  plaintiff  aiKl  defendant's  agent 
held  not  error. — Wisconsin  &  Arkansas  Lumber 
Co.  V.  Buscbow  Lumber  Co.,  4i0. 
®=b244(8}  (Tex.Clv.A|ip.)  Conversations  be- 
tween insured  and  defendant's  agent  and  be- 
tween tatter  and  a^ent  by  -whom  policieB  were 
written  held  admissible  as  res  gestte  or  admis- 
sions.—Connecticut  Fire  Ins.  Co.  v.  Fields,  790. 
«=3244((4)  (MQJkpp.)  Statements  of  train 
crew  Acid  incompetent  In  action  for  discrim- 
ination in  furniebing  cars  for  shipment/— Strbnd 
T.  Missouri  Pac.  R.  Co.,  891. 

(E)  Prottf  and  Bll«ct. 

«sb265(2)  (Mo.App.)  PlaintUrs  remark  tliat 
place  was  safe  when  she  last  saw  it  before 
ber  injury  not  conclosive  admission  that  dt? 
was  not  negligent.— Wasson  T.  Citr  af  Sedidia, 

369 

X.  DOCUMKNTARY  BVIDBINCB. 
CC)  Private  Wrltlnica  and  Pabllcafloas. 

^s>353(A)  (Mo.)  Paper  prepafed  aa  will,  but 
not  signM,  was  admusfble  to  supplement  tes- 
timony of  a  witness. — Hinkle  v.  Hinkle,  80. 
«=»36l  (Tex.Clv.App.)  Admission  of  document 
printed  in  foreign  language  without  translation 
held  error.— Lacona  t.  uuto,  1018. 

(D)  Prodnetlon,  Antheatloatloa.  aad  Bt- 

fvct. 

4s>370(l)  (Mo.App.)  Unauthentieated  tnrcu- 
lar  purporting  to  be  issued  by  government  price- 
fixing  eonuuittee  wrongly  admitted  to  dtow  sell- 
er's loss.— Wisconsin  &  Arkansas  Lamber  Co. 
T.  Bnschow  Lumber  Oo.»  410. 

XI.  PABOI.  OR  EXTBIKSIC  SVI- 
DSNCE  ABSBKjmSa  WHITIHOH. 

(iO  Coatradletlaar,  Varri**.  o»  Addla*  to 
Term  of  Written  laatramant. 

$=>424  (MoJkpp.)  Employ^  may  orally  show 
tbat  agreement  between  employer  and  another 
was  not  a  lease  but  a  partnership. — Tomlioson 
T.  Marshall,  680. 

(C)  Separate  or  Sabaettnent  Oral  Ajrree- 

ment. 

«=>44l(9)  (Mo.App.)  SeUer's  failure  to  assist 

rrcbaser  in  disposing  of  goods  held  no  defense 
action  on  account.— Pbtenlz  Cotton  Oil  Co.  t. 
Uorrow-Stoat  AVbolesale  Grocer  Co.,  415. 

(D)  Conatmetlfm  or  Applieatloa  of  l<aa>> 

Snaare  of  Wrlttea  laetrament. 

4=<>448  (Ky.)  Surrounding  circumstances  ad* 
missible  in  constmction  of  ambiguous  deed. — 
Standard  Elkhorn  Coal  Co.  v.  Boleo.  241. 
«=»46)(l)  (Tax.Clvj^pp,)  Parol  evidence  held 
admissible  to  sbow  intention  of  parties  to  con- 
tract; "through;"  "across."— Qoanab,  A.  ft  P. 
By.  Co.  T.  Cooper,  811. 

XILl  OraflOH  BVIDBNCB. 

(A)  CoBclneloaji    aad    Oplnloiia    of  Wtt- 
neesea  ta  Qeaeral. 

*=>47l(32)  (Mo.App.)  Testimony  that  person 
was  a  member  of  a  partnership  Aeld  a  legal 
conclusion.— Uely  r.  Hineruuui,  698. 


«»472(6)  (Mo 
that  he  did  no 
plaintiff  inadmis 
V.  Howard,  420 

(B)  Sabjec 

«a906  (Tex.Ci 
as  to  character 
held  inadmisstbl 
<^525  (Mo>p| 
permitted  to  te 
Steinbiirg  v.  Lei 

(Ft  Bffecl 

^568(1)  (Mo. 
of  jolt  held  insu 
ment  of  train.- 
Ry.  Co.,  17. 
©=>57l(4)  (Tex 
to  accept  the  op 
of  a  foreign  stal 
«=»57l(10)  (Hi 
mony  held  for 
Louis,  63. 

BXCEl 
See  Appeal  and 

EXCHAI 

«S9I3(3)  (Mo.A 
fer  to  return 
Bhw.  y.  QMen,  ] 
«s»l3(4)  (Me.A 
Md  for  Jury.—? 

] 

TI.  CLAIM) 

<S=>2I0  (Tex.Clv 
ant  of  property 
and  not  of  law.- 
«s»2ll  (Tox.CIv 
ab&Ddonment  by 
upon.— Josey  t.  I 

EXB1 

See  GonstltatiMii 

EXECUTORS 

See  Descent  and 

TI.  AIXOWA 

(B)  Preeen 

^224  (Mo.)  \V 
estate,  involving 
be  exhibited  in  j 
tration.— Orr  v.  o 
<3^237  (Tex.Civ. 
allowing  claim  vi 
only  in  docket.—] 
«S9238  (Tftt.CIV. 
test  application 
Krawiets  v.  Knei 

Order  of  proba 
judgment  not  to 
term  or  coUatert 
«=s>24l  (Tnc.Cjv. 
allowing  claim  a 
V.  Kneiaki,  805. 

Order  of  proba- 
judgment  not  to 
term  or  collatera 

VIII.  SALES  A! 

ORD 
(B)  App] 

®»358(4)  (Tox.1 
of  county  court 
feat  rights  of  pi 
gomery.  IIIQ. 

«8=»389  (Tex.Clv. 
executors  to  xecc 
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tor  whose  appointmnit  wn  set  aside  had  bnr- 
den  of  showiDc  purdiaso  price  claimed  to  bare 
been  paid  by  them  warn  received  bj  estate.— 
U'Bryant  v.  Mootcomerr,  1116. 

EXEMPTIONS. 
See  HomeBtead;  Tasatioa,  «=s>20i-217. 

FACIOBS. 

»e9  Brokers. 

.^18  (Mo.App,)  Title  to  goods  OS  which  ad- 
vauces  made  htid  to  remain  in  principal  on 
broker's  failure  to  sell. — Bailey-Bul-Pumphrey 
Co.  V.  Branliam,  HIO. 

^321  (Mo.App.)  Must  sell  at  fair  market  val- 
ue within  reaBonable  time  after  receipt  of 
goods.— Bailey-Ball -Pumphrey  Co.  v.  Branham, 
370. 

4S=»24  (fMo.App.)  Whether  goods  should  he 
sold  immediately  rcRts  in  diecretioD  of  broker 
or  is  governed  by  custom  of  trade. — Bailcy- 
Ball-Pumphrey  Co.  v.  Branham,  379. 
<S=»66  (Mo.App.)  Instruction  iu  broker's  ac- 
tion for  advance  on  cotton  it  was  unable  to 
aeW  hdd  erroneous,  on  theory  of  title  pass- 
ing, and  on  piaintilfa  duty  to  sell.— Bailey-oall- 
L'umphrey  Co.  v.  Brauham,  379. 

FAI^E  IMPBISONMENT. 

I.  CIVIL  LIABILITY. 

(A)  Acts  ConatltntlnK  Falnv  ImpFlaOMineml 
«B«  LlBbllttr  Therefor. 

^15(3)  (Tex.Clvjikpp.)  Principal  liable  for 
Mgent'a  wrongful  act  in  course  of  employment. 
--Ualveston,  li.  &  8.  A.  By.  Co.  v.  Harden,  14S. 

(B)  ActlouH. 
9»39  (Tex.CivJ\pp.)     Peremptory  instruc- 
tion on  iaaue  of  ilieical  arrest  on  telegram  JMd 
properb  refosed.— Ualveston,  H.  &  ti.  A.  By. 
(^0.  V.  Harden,  146. 

Railroad  agent's  authority  to  cana»  arr««t 
hdd  question  for  jury.— Id. 

Officer's  pesseHKion  of  warrant  question 
for  jury,— Id. 

FALSE  PBETENSES. 

9=39  (Tex.CrJ^pp.)  Injured  party  must  be  in* 
duced  to  part  with  propertr.--Whitley  t.  State, 

470. 

^=>38  (Tex.Cr.App.)  Pretense  must  be  proved 
as  laid.— Whitley  v.  State,  470. 
^=>49(l)  (Tex.CrJ(pp.)  Evidence  held  insuf- 
ficient in  orosecntion  for  swindling.— Whitiey  r. 
State,  470. 

WELUm  SERVANTS. 
See  Master  and  Servant,  «=3l9a 

FIRES. 
Sea  Bailroada,  «Ea46S. 

FtXTL'RES. 

€=»35(2)  (Tsx.Civ.App.)  Residence  constrnct- 
ed  by  temporary  tenant  or  licensee  presumed 
to  be  pernonalty  and  to  belong  to  tenant. — 
CNeil  V.  Quilter,  116. 

,  FORCIBLE  ENTRY  AND  DETAINER. 

I.  CIVIL  LUBIUTV. 

«=338<2)  (Ky.)  Entry  of  judgment  in  court 
without  jnrisdlction  held  immaterial. — Penning- 
ton T.  Sammons,  2S&. 

FOREIGN  CORPORATIONS. 

9ee  Corporations,  «s»042-6S4. 

FORGERY. 

^=)5  (Tex.Cr.Aap.)  Intent  of  accused  to  in- 
jure and  defraud  In  passing  written  instrument 
is  material.— Duncan  t.  State,  46S. 


«=al2(5)  {Teoc.Cr.App.)  Instrnuicnt  need  not 
be  dated.—Dnnean  v.  Htate.  4W. 
«s>34(l)  (Tex.Cr.App.)  Check  keid  admissi- 
ble in  e^ence,  although  indictment  did  not  set 
forth  iodorsnnents  thereon.— Duncan  r.  State, 
468. 

€=334(8)  (Tex.Cr.App.)  Proof  A eM  to  show  no 

variance.— Duncan  v.  State,  468. 
«=»47  (TM.Cr.App.j  Bofusal  to  direct  ver- 
dict of  not  guilty  held  proper. — Doncan  v.  State, 
468. 

ittuiO  <T«xXr.App.>  Refusal  to  present  af- 
hrmative  charge  that,  unless  accused  intended 
to  injure  and  defraud  at  time  of  passing  a 
check,  he  should  be  acquitted,  held  error. — 
Duncan  v.  State.  468. 

FORMER  JEOPARDK. 

See  Criminal  Urn,  •ca»170-202. 

FRAUD. 

See  Frauda,  Statute  of;   Fraodnlent  Convey- 
ances. 

t.  DBCBenON  OOXSTITL'TIXG  FRACD. 
A?fD  LIABILITV  THERBFOR. 

(TexXlvJkpp.)  Defined.— Hayter  v. 
Hudgeus,  232. 

«s»l7  (Tn(.CIv.App.)  Broker  and  another, 
conspiring  to  obttin  principal's  property  by 
concealing  previous  sale,  heti  guilty  of  feud. 
—Hayter  v.  Hudgens,  23». 

FRAUDS,  8TATUIB  OF. 

V.  AURBBMBNTS  NOT  TO  BB  PBRFORIIBD 

WITOIN  OffB  YEAR  OR  DBR. 
KH«  LIFBTIMB. 

«s»44(4)  (Tmr.)  Contract  for  sale  of  Inter- 
est in  business  held  required  to  b«  in  writing.— 
Thompson  V.  Ford,  2. 

VI.  REAL  PROPERTY  AXU  ESTATES  A!<iD 

INTERESTS  THEREIN. 

^»75  (Mo.)  Oral  contract  to  give  real  estate 
In  eonsMeratiott  of  oife  till  owncr'a  death  ex- 
cepted from  operation  of  statute.— Haywortb 
V.  Hayworth,  26. 

VIII.  BBdUISiTBS  AND  SVmClENCY  OF 
WRITING. 

«s3)03(5)  (Ky.)  'In  suit  for  specific  perform- 
ance, answer  admitting  parol  contract  with  re- 
ceipts insufficient  writing  to  comply  with  the 
sUtute.— Cornett  v.  Clere,  1036. 
«=»I06(}>  (Ky.)  Recetotst  fop  paymonta  oa 
price  of  land  held  inaamdeot  to  take  oase  out 
of  statute.— Cornett  v.  Clere,  1036. 
<^I06(2)  (Mo.)  Land  contract  must  name 
parties,  describe  land,  and  state  price.— Tracy 
V.  .Udrich.  347. 

«=>IIO(l)  (Ky.)  Memorandum  of  contract  to 
sell  must  dflwriba  land  anfldaatb'  to  dtmcnse 
with  aid  of  parol  erideiiM.— Cornett  v.  Cl«re, 
1036. 

«S3lil>(l)  (M«.)  Description  sufficient  if  land 
can  be  readily  ascertBtned.— Tracy  v.  Aldrich, 

347. 

Dppcription  of  land  heid  sufficient. — Id. 
«=»il2  (Mo.)  Reference  to  price  from  which 
amount  can  be  TeadHy  ooinvated  sutflcient.— 
Tracy  v.  Aldrich.  347. 

Land  contract  held  to  sufficiently  state  price. 
-Id. 

«»l  16(6)  (Ark.)  Purchaser  ordering  through 
briiher  hvid  liable,  his  memoranda  beiw  siiffi- 
cieuc  to  satisfy  statute.— Rope  City  Bottling 

Works  V.  (rodclianx  Hugars,  825. 

€=3117  (Tens.)  Notes    not    delivered  before 

payee's  doath  hdd  not  sufflcluit  memorandum. 

— Thompson  v.  Ford,  2. 

X,  PLEADING,  EVIDKXCE,  TRIAL,  AND 
REVIEW. 

«s>l50(l)  (Ky.)  InTotidity  of  verbal  contra^ 
to  sell  land  raised  by  general  demurrer  to 
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petition  tor  speciflc  performipce.— Oomett  t. 
Clere,  1088. 

FBACDlJLENT  CONVEYANCES. 

I.  TBAlfSPDRS  AVD  TliAlfS ACTIOS  9 
INVALID. 

(G)  RMerratloni  Mtd  Truts  (or  OramMv. 

<&»II3(3)  (Mo.App.)  Oonveyance  to  b&nk 
commissioner  AeM  friuidtilent.— Hnater  t.  An- 
thony, 412. 

II.  RIOHTB  AND  I.IABXUTIB9  OF  PAR- 
TIBS  AUD  PVRCHASBRS. 

<A>  'OrlsfBal  Partl««. 

-^s>l72(l)  (Mo.>  Father's  conveyance  to  son 
to  place  property  beyond  reach  of  creditore 
valid  as  between  father  and  son. — I*rlce  v.  Mor- 
rison, 207. 

Son  to  whom  land  purchased  by  father  was 
conveyed  at  father's  instance  to  defeat  judg- 
ment creditors  acquired  a  {ee-simple  title  as 
against  the  father.— Id. 

4»I72<I>  (TM.CIvJKpp.)  Where  Wife  did  not 
know  of  bnsbtmd's  purpose  to  defraud  ered- 
itors,  conTeyance  to  her  passed  l^al  title, 
whatever  his  purpose. — Jamison  v.  Wells,  806. 
4=3)74(1)  (T«X.C1v.Ami.)  Bquity  wiU  not 
grant  relief  to  parties  to  trust  intended  to  de- 
feat creditors.— Jamison  v.  Wells,  806. 
4s»l74(3)  (TexX>iv.App.)  Neither  husband 
agreeiog  with  wife  to  place  title  in  ber  name 
with  intent  to  defraud  existing  creditors,  nor 
his  heirs,  can  recover  from  her  er  ber  h^nk— 
Jamison  v.  Wellfl.  806, 

GAMING. 

m.  ORlMIKAIi  HBSPOHSIBILITT. 
(B)  FvoBe««tloa  AmA  PttMl«hme«t. 

^101  (Mo.App.}  Where  evidence  warranted 
verdict,  no  error  in  refusal  of  fnstruction  in 
the  nature  of  demurrer  to  evidence.— State 
Wright,  395. 

GARNISHMENT. 

I.  NATVREl  AMD  GROUNDS. 

(Tex.Clv>pp.)  Right  depends  on  strict 
law.— Durfee  Mineral  Co.  v.  City  Nat.  Bank  of 
Temple,  616. 

VI.  PROCBEDINGS  TO  8VPPORT  OR 

ENFORCR. 

«Esl24  (Tax.Civ.App.)  Oaruiahee /leld  entitled 
to  attack  judgment  against  ^rtnership  mied 
as  a  corporation.- First  Nat.  iBank  v.  Alexan- 
der, 229. 

^s>l42  (TeK.CIvJlpp.)  Answer  of  corporation 
omitting  statement  of  debtor's  interest  there- 
in, and  not  sworn  to,  is  subject  to  exception.^ 
Durfee  Mineral  Co.  v.  City  Nat.  Bank  of  Tem- 
ple, 516. 

^3145  {Tex.ClvApp.)  Notice  to  garnishee  of 
sustaining  exceptions  to  answer  is  unnecessary. 
—Durfee  Mineral  Co.  v.  C!ity  Nat  Bank  of 
Temple.  516. 

«»I46  (Tex.Clv>pp.}  GaroUhee    should  be 

ffi^nutted  to  amend  defective  uuawer.— Durfee 
oeral  Co.  t.  City  Nat  Bank  of  Temple,  516. 
<S=>I49  (T«K.ClvJkpp.)  Statute  relating  to 
commission  to  take  depositions  inapplicable 
where  nonresident  garnishee's  answer  is  in- 
Bufficient- Durfee  Mineral  Co.  v.  City  Nat 
Bank  of  Temple,  616. 

«s>l77  (TexXiv.AM.)  No  judgment  against 

farnishee  until  judgment  agaiuut  original  de- 
endant— First  Nat  Bank  v.  Alexander,  229. 
4=>I78  (Tex.Clv>pp.)  Statute  authorizing 
iudgment  after  garnishee's  default  does  not 
apply  after  defective  answer  nor  to  nonrefii- 
dent  garnishee.- Durfee  Mineral  Co.  v.  City 
Nat  Bank  of  Temple,  516. 
«=»180  (Tex.CtvJkpp.)  Judgment  cannot  be 
rendered  without  proof  against  nonresident  an- 
swering garnishee  before  commission  issues. — 
Durfee  Buneral  Co.  t.  City  Nat  Bank  of  Tem- 
t)le,  610. 


^9 1  (Mo.App.)  Is  propertT*  and  danages 
may  be  recovered  for  Injariw  thereto.— Ola- 
bau^  v.  Heibner,  396. 

^=30  [MftApp.)  Is  property  which  may  be 
bought  and  sold.— Clabaush  v.  Heibner,  S96. 
^=>6(4)  (Ml>.App.)  Phy&idan  wbo  agreed  not 
to  practice  in  vicinity  cannot  practice  therein 
on  default  on  notegiven  in  consideration  there- 
of.—Clabangh  V.  Eteibner,  396. 

'■Practice  of  medicine"- Refined— Id. 

Writing  prescriptions  for  residents  of  an- 
other town,  who  have  prescriptfons'filled  there, 
not  "practice  of  medicine"  in  such  town.— Id. 
^7  (Mo.App.)  Fhysidan  seekiag  to  excuse 
violation  of  contract  not  to  practice  by  sop- 
piemental  contract,  muat  plead  it— Glabaugfa 
V.  Heibnei^  806.  ■ 

GRAND  JURY. 

«»5  (T«x.Cr.App.l  Indictment  by  grand  jury 
including  woman  iB.iUeg«L— lUddle  t.  State,  72S. 


6UAR&NTS. 


See  Indemnity. 


GUARDIAN  AND  WARD, 
ni.  cirsTODV  attd  care  of  ward's 

PBRS01V  A!VD  BSTATR. 

4=»72  <Tex.CoR.App.)  Succeeding  guardian 
must  account  for  estate  in  peedeosssor'a  hands 
except  that  not  recorenUrie  by  due  ^ligence.— 
BpBthem  Soiety  Co.  t.  Pedu,  975. 

Tin,  UABIUTIBS  oh  CHJARDIAKaHlP 
ROHDB. 

«s>f77  (T«t.Cftm.App.)  Payment  by  bank  of 
funds  to  succeeding  gnardian'  had  to  release' 
preceding  guardian  and  surety.— Southern  Sure- 
ty Co.  V.  Peden,  975. 

Potential-  possession  of  funds  Iq^  aneceeding 
guardian  heM  to  release  precedinK  gnardian  and 
surety. — Id. 

«=>I82(I)  (Tax.Cem.App.)  Succeeding  guard- 
ian's failure  to  compel  preceding  guardian  to 
turn  over  funds  held  no  defense  in  action  for 
recovery  thereof.— Southern  Surety  Oo.  t.  Pe- 
den, 97S. 

«=^I82(7)  (TeK.C*n.Alip^>  Whether  succeed- 
ing guardian  obtained  control  of  funds  held 
for  jury.— floutbem  Surety  Co.  vi  Peden,  976. 

HABEAS  CORPUS. 

I.  VATCRB  AND  OROVMBS  OP  RBMBOY. 

€=>4  (Tex.CrJVpp.)  Cannot  serve  office  of  ap< 
peal.— Ex  parte  Riddle,  725. 
«=»26  <Mo.App.)  Writ  lies  to  release  one  im- 
prisoned for  violating  unauthorized  court  or* 
der— Bx  carte  Devoy,  1070. 
<&=»28  (Mo.App.)  One  h^d  under  commitment 
in  excess  of  jurisdiction  may  be  discharged, — 
Ex  parte  Smith,  371. 

II.  JURISDICTION,  PROCBEDIlfOS,  AHD 
RBLIHP. 

«=»02(t)  (Me.Appu)  Court  may  inquire  as  to 
truth  of  findings  upion  which  conviction  based. 
—El  parte  Devoy,  1070. 

«=396  (Mo.App.)  Court  may  only  detennioe 
whether  judgment  and  writ  of  commitment  reg- 
ular on  their  face. — Ex  parte  Smith,  371. 
<&=>ill(l)  <Ma>pp.)  Court  may  only  deter- 
mine whether  Judgment  and  writ  of  commit- 
ment regular  wk  their  bee,  and,  if  auy  ir- 
regularil7,  prisoner  must  be  discharged.— Kx 
parte  Smith,  371. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  ^»1032-1073:  Crim- 
inal £kw,  «»1166^-1172. 
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I.  SI8TABI.I8H1WBIVT.  ALTBHATION,  AIID 
mSOONTUfVAHCB. 

(A)  EatabllshmuBt  by  PrcKcrtptlun,  Vaer, 

or  Heeovmtlon. 

^=>17  (Mo^pp.)  Eitablisfament  of  pnUlc  road 

g resumed  from  long  user  and  reeog&ition.— 
Ilmore  t.  McNealey,  381. 

(B)  SSatftblbtkment    by   St«t«t«   •*  Stmt** 

®=»64  (Ark.)  Suit  to  reatraiB  opening  road 
held  not  maintainable  where  adequate  reme- 
dies at  law  existed.— Morrow  v.  Mock,  610. 

II.  HIGHWAY  DISTRICTS  AHD  OFPICSiaS. 

0=990  (Tex.CivJMip<)  Proposed  sale  of  bends 

held  in  substantial  compliance  with  statute  re- 
quiring examinatioii  and  apiproval  by  Attor- 
ney General.— Gibson  v.  Davis,  202. 

Sale  of  road  bonds  to  persons  whose  hid 
was  contingent  on  awud  of  contract  to  con- 
struct road,  held  valid.— Id. 

CommiBBionera  having  substantial  bids  for  le- 
gally salable  road  bonds  need  not  submit  ques- 
tion of  revocation  and  cancellation  to  voters 
on  petition.— Id. 

«s>94  (Arte)  Dvldenee  AeM  to  aoatain  finding 
that  road  overseer  obtained  county  court's  per- 
missioQ  to  make  exiienditures. — Uoad  Dist.  No. 
27  of  Crawford  County  v.  Spradley,  842. 

Written  apidication  to  county  court  by  over- 
seer for  permission  to  make  expenditnres  may 
be  required  by  county  court.— Id. 

Statute  requiring  overseers  to  obtain  comtty 
court's  permission  to  make  expenditures  held 
substantiallj  «oniplIed  with.- Id. 

Objection  to  overseer's  claim  against  road 
district  and  failure  to  verify  and  file  daim,  not 
made  in  county  or  circuit  court,  cannot  be  rait- 
ed by  district  on  appeal.— Id. 

Evidence  held  to  sustain  findings  that  county 
court  had  not  directed  overseer,  seeking  com- 
pensation for  work  done  oo  public  road,  to  use 
free  labor. — Id. 

UI.  COKSTRUCTIOV.  IMPHOVBMBffT,  AWD 
RBFAIB. 

«S9lD9  <Tex.Clv.Ap p.)  Sand  clay  or  any  other 
smooth-surfaced  roads  held  "paved  roads" 
within  Constitution  and  statutes.— Gibson  t. 
Davis.  202. 

«»II3(3)  (TncClvJ^pp.)  Nodce  or  reception 
of  bids  for  construction  of  road  held  sufllcient. 
—Gibson  v.  Davis,  302. 

IV.  TAXBS,  AMBSSnmniV,  AKD  WORK 
OH  HIGHWAYS. 

«=»t30'/2  [New.  vol.  I2A  K«y-No.  Series] 

(TexXlvJ^pp.)  Determmation  that  ac- 
cepted bids  for  construction  were  best  obtain- 
able not  set  aside  in  injunction  suit  In  absence 
of  clear  evidence  to  contrary.- Gibson  v.  Davis, 
202. 

HOUDAXS. 

Sea  Sunday. 

HORIESTBAD. 

II.  TRANSFER  OR  INCUHBRA.NCB. 

^118(5)  (T«x.Civ.App.)  interest  in  home- 
stead not  divested  by  husband  alone  taking 
lease.— Gutierrei  t.  Cuellar,  4S37. 

T.  pROTBonoir  Am  bnporcbmbht  of 

RIGHTS. 

«s»2t2  (Tex.Cfv.App.)  Wife  prtwierly  allow- 
ed to  intervene  in  suit  to  set  aside  judgment 
against  her  husband  for  homestead.— Gunerrea 
V.  Cuellar,  497. 

HOMICIDE. 

II.  IHTRDRn. 

«=»1I  (Ark.)  "Malice"  defiDed.-Jett  r.  State, 
tt21. 


^C3  (Ark.)  HftUee  may  be  ImpBed.— Jett  t. 

State,  621. 

If  defendant  mistakenly  and  without  leg^ 
right  persisted  in  the  wrongful  arrest  of  oe- 
cesMd  to  th«  iwint  of  killing  him,  malice  is  im- 
plied.—Id. 

«s»27  (Ky.)  Test  as   to   iDsuiity  cteted.— 

Fcrce  v.  Commoawealth,  246. 
«=»30(3)  (Ky.)  Xonspiraturs  not  accessories 
in  murder  committed  by  one  of  them,  anless 
committed  in  furtherance  of  conspiracy. — Gab- 
bard  T.  Gommonwoaltta,  942. 

m.  MAJiaX^COHTBR. 

«»39  (TM.CrJkpp,)  Passion    arouoed  after 
beginnhig  to  shoot  could  not  lower  offense  to 
manslaughter.— Alartiu  v.  State.  729. 
^=340  (Tox.Cr.App.)  Doctriue  of  cooling  time 
defined.— Martin  v.  State,  729. 

T.  bxcvsable:  or  justifiabi^b 

HOHICIDB. 

4=»I05  (Ark.)  An  officer  with  a  warrant  for 
arrest  of  one  obarged  with  misdemeaow  would 
have  no  right  to  km  to  prevent  escape^-Jett  T. 

State,  621. 

OfBcer  using  no  more  force  than  necessary 
to  overcomp  resistance  when  making  arreat  is 

blameless. — Id. 

^109  (Ark.)  An  offloer  with  a  warrant  for 
arrest  of  one  charged  with  miademeanor  would 
have  no  right  to  kill  to  prevent  escape,  but 
could  kill  in  self-defense.— Jett  v.  State.  621. 
®=»l  1 1  (Ark.)  One  may  legally  refuse  to  sid>- 
mit  to  arrest  by  one  not  an  officer,  but  with 
whom  officers  bad  left  warrant.— Jett  t.  State, 
621. 

<£=»tl6(4)  (Tex.Cr.App-)  Principle  of  appar- 
ent danger  as  applied  to  self-defense  stated.- 
Lewellen  v.  State,  987. 

TII.  BrTOBirCB. 

(A)  PPMnmptloii*  tat  A  BHt-deit  ot  Proof. 

«=3t45  (T»x.Cr.App.)  Cutting  another  with 
pocketknlfe  does  not  radse  presumptinn  of  aa- 
sault  to  murder.- Moody  t.  Stato,  740. 

(B>  AdHtulbllltT  IM  Gcaenii. 

«S9l96(1)  (Ark.)  Defendant's  mistaken  be- 
lief that  he  bad  a  right  to  arrest  deceased 
might  be  considered  in  assessing  punishment, 
but  not  to  prove  want  of  nialice.--Jett  r.  State, 
621. 

«s>ie3(l)  (Ark.)  Admission  of  testimony  as 
to  defendant's  general  reputation  htid  proper. 
-Harper  v.  Stiate,  263. 

«B»r63(l)  (Ky.)  Testimonv  that  defendant 
had  whipped  his  st^son  Inadmissible.— Jesse 

V.  Commonwealth,  578. 

<^I66(9)  (Tex.Cr.App.)  Evidence  of  jealousy 
admissible  on  issue  of  motive.— Martin  r.  State, 
729. 

Knowledge  of  courtship  essential  to  render 

fact  relevant  as  showing  motive. — Id. 
^=9l87  (Tex.Cr.App.)  Evidence  of  deceased's 
defective  eyesight  held  admissible  in  rebuttal 
of  testimony  of  attack  by  him.— Briscoe  v. 
State,  991. 

■3=3 1 88(5)  (Ar*.)  Excluding  defendant's  evi- 
dence that  deceased  had  been  convicted  of  rob- 
bery, to  show  that  he  was  dangerous  man,  held 
not  error.— Jett  v.  State,  621. 

Evidence  of  deceased's  general  reputation  for 
peace  and  quiet  Acid  admissible  on  the  plea  of 
self-defense.— Id, 

«=>I93  (Tex.Cr.App.)  In  rebuttal  of  claim 
that  deceased  cut  defeodanfs  clotiiea  with  a 
knife,  condition  of  knives  of  the  two  pertinenL 
—Briscoe  v.  State,  991. 

(B>  Welslte  •■41  Svaoleaey. 

«s»23l  (Ark.)  Malice  may  be  shown  by  ill  wilL 

—Jett  V.  State,  621. 

*=>233  (Tex.Cr.App.)  Knowledge  of  court- 
ship essential  to  render  fact  relevant  as  show- 
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iog  motive,  but  may  be  inferved  frttB  dtcanx- 

atuncrs.— Martin  t.  State,  729. 
4=s>236<l)  (Ark.)  That  there  were  only  two 
•mall  cuts  on  deceaBed*a  body  did  not  negative 
idea  tliat  deceased  killed  her  where  be  might 
have  drowned  her.— Padgett  t.  State,  603. 
«s»254  (Ark.)  ETidence  held  to  sustain  con- 
viction of  son  for  murder  of  mother.— Padgett 
v.  State,  608. 

«=»257(l)  (T«x.CrJkpp.)  GoDvletion  of  as- 
sault with  intent  nipportc<U-Wn|ht  t.  State, 

102. 

VXIl.  TRIAL. 
(B)  Q.«estiou  tor  Jary. 

^=»268  (Ky.)  Evidence  had  InsnfieieBt  to  go 

to  jury.— Gabbard  t.  Commonwealth,  042. 
«S9268  (Tex.Cr.App.)  Pistol  held  not  neces- 
sarily a  deadly  "weapon."— White  v.  State,  745. 
«»270  (Ky.)  Question  of  ingai^^  hM  for 
jury.— Feree  r.  Commonwealth,  246. 
^9276  (TeK.CrJVpp.)  Evidence  held  to  require 
submission  of  issae  of  self-defense. — ^Haya  t. 
State.  463. 

4=s>276  <T«x.CrJkpp.)  SeU-defense  a  question 
for  jnryr— Moody  t.  State,  740. 

« 

fC)  iNBtraetlOMs. 

^=s>300(3}  (Ark.)  Instruction  on  self-defense 
where  defendant  killed  while  belierinc  he  had 
a  legal  right  to  arrest  deceased,  8pproTed.~Jett 

T.  State,  621. 

«s»300(3)  (Tex.CrJKn.)  (%arge  on  provok- 
ing difficulty  proper.— Mason  v.  State,  98. 
«=»30(t(3)  (Tex.CrApp.)  Court  /ie(d  to  have 
properly  charged  on  abandoojiient  of  difBculty 
by  deceased.— Hays  v.  State.  463. 
«=»300(3)  (Tfloi.Cr.App,)  Instmcdon  on  i^- 
parent  danger  held  sufficient  under  the  en- 
dence.— Lewellen  t.  State,  987. 
«=9300^7)  (Tex.CrJ^pp.)  Defendant  entitled  to 
affirmative  charge  on  self-defense  applicable  to 
evidence.— Moody  v.  State.  740. 
4=>300(8)  (Tex.Cr.App.)  Evidence     h^d  to 
warrant  charge  on  provoking  difficulty.— Hays 
T.  Stnte.  463. 

€=»300(8}  (TBX.Cr.App.)  Charge  on  provok- 
ing difficulty  held  demanded  by  the  evidence.— 
Lewellen  v.  Stste,  987. 

Evidence  held  to  require  Clurge  on  statutory 
presumption  arising  from  use  of  knife  de- 
ceased.—Id. 

«s>300(9)  (T0x.Cr.App.)  Charge  on  law  of 
imperfect  self-defense  not  required  under  the 
evidenee.— Lewellen  t.  State,  987. 

Charge  on  relative  strength  at  parties  not  re- 
quired.—Id. 

«=3300(9)  (Tex.Cr.App.)  Evidence  of  deceas- 
ed having  attacked  defendant  with  a  deadly 
weapon  held  not  such  as  to  call  for  an  instruc- 
tion on  presumption  of  detlgn.— Briaeoe  t. 
State,  991. 

^=>300(9)  (Tex.Cr.App.)  Testimony  held  not 
to  raise  question  of  apparent  danger,  and  no 
instruction  thereon  reqnired.— Grayson  t. 
State.  1110. 

«»300(I2)  (Me.)  Instruction  that  edf-de- 
tense  was  absent  from  case  held  error.— State 
T.  Wiegmann,  8. 

^300(12)  (Tex.Cr.App.)  Hefosal  of  instrac- 
tion  as  to  right  of  accused  to  arm  himself  held 
proper.— Martin  v.  State,  72S. 
«=^300(I4)  (Tex.CrJVpp.)  Evidence  held  not 
to  call  tor  instruction  on  self-defense  as  applied 
to  apparent  danger.— Mason  v.  State,  93. 
«=3»305  (T«(.CrJKpp.)  Gharglnc  on  lav  <a 
^^ndpals"  held  .not  error,^Bays  v.  State, 

«=a'3i0(2)  (Tex.Cr.App.)  Court  held  to  have 
erred  in  not  submitting  issue  of  aggravated  as- 
sault.—Moody  T.  State,  740. 

X.  afpbaIj  and  brror. 
4=>32S  (Tsx.Cr.App.)  Exception  to  failure  to 
give  converse  of  charge  on  law  of  provoking 
dittculty  necessary.— HsBMk  t.  State,  ^ 


C=»329  (Ark.)  Admission  of  testimony  as  to 
defendant's  generid  reputation  held  invited  er- 
ror, it  any.— Harper  v.  State,  263. 
4=9329  (Ky.)  Testimony  that  defendan't  had 
whipped  hia  stepson  inadmissible,  but  defend* 
snt  could  not  complain  where  he  caused  testi- 
mony to  be  elicited  hj  state  by  eross-exami- 
nation.— Jesse  v.  Commonwealth,  573. 
®=>340(2)  (Mo.)  Instruction  to  disregard  pre- 
vious abuse  and  threata  held  error.— State  t. 
Wiegmann,  8. 

<&=»340(3)  (Ky.)  Instruction   on  self-defense 
hela  not  error.— Fepee  v.  Oonusonwealth,  246. 
<8=>34l  (Tex.Cr.App.)  Penalty  held  indication 
of  no  injury  from  failure  to  charge  on  lower 
d^ee  of  crime.— Wright     State,  102. 

XI.  BBNTBNCB  AND  PCNISHafBNT. 

<©=>354  (Ark.)  Defendant's  mistaken  belief 
that  he  had  a  right  to  arrest  deceased  might 
be  considered  in  assessing  punishment,  but  not 
to  prove  want  of  malice.— Jett  v.  State,  621. 

HUSBAND  AND  WIFE. 

See  Curtesy;  Divorce;  Dower;  Marriage. 

I.  MUTUAL  RIGHTS,  DUTIBS,  AND 

BiziriEs. 

«s>23%  (Mft.Aip.)  Wife  not  presumed  to  act 
aa  agent  of  hnaDand  in  selling  honsehold  furni- 
ture^—fiteinburg  T.  Levy,  90v« 

II.  HAKBXAOB  SfCTTLKMENTg. 

4s»29(9)  (Tasa.)  Antenuptial  agreements  fa- 
vored.—Key  T.  Collins,  3. 

<I=»3I<2)  (Teaa.)  Antenuptial  agreements 
construed  as  other  contracta.^~Key  Collins, 
8. 

<9=>3i(7)  (Teaii.>  Bight  of  aorviring  husband 
cut  off  by  marnage  agreament  if  language  clear. 
—Key  V.  Collins,  3. 

Husband  held  to  have  no  right  as  survivor  on 
death  of  wife  under  marriage  aattlement.— Id. 

III.   cmwavAncBS,  coirritACTg,  and 

OTHER  TRANBACTIONg  BBTWEIBIT 
HUSBAND  AND  WIPB. 

1^=349% (3)  (TasD.)  Lore  and  affection  held 
sufficient  consideration  for  wife's  acquiescence 
in  hoaband's  use  of  income  from  her  property. 
— WUllama  t.  Winiams,  926. 

T.  WirVB  SBPARATB  BSTATB. 
<A}  What  OosurtltKtaa. 

«=»I2«(I)  (Ky.)  Wife  iMdto  bare  interest  is 
chickens  raised  by  her  labor.— Gasebier  t.  Case- 
bier,  966. 

«=>i26(l)  (Mo.App.)  Personal  propertr  Md 
to  be  wife's,  as  wages  ot  her  separate  prop- 

erty.— DoUiQB  v.  Robinson.  1063. 
®==>126<5)  (Mo^pp.)  Husband,  by  permitting 
wife  to  deal  with  property  as  her  own,  may  be 
found  to  hare  given  it  to  her^Dollina  v.  Hob- 
inaon,  1068. 


(B)  RIslits  and  XJablUtles  ol  Hnib«sd. 

^137(7)  (Tex.Clvjkpp.)  Mortgage  by  hus- 
band of  separate  uopwty  of  wife  did  not  af- 
feet  ber  righta. — Eastham  t.  Jones,  139. 
9»144  (Toan.)  Wife  acquiescing  in  husband's 
use  of  income  from  separate  estate  assumed  to 
have  conaented  and  not  entitled  to  accounting. 
— WiUianu  t.  WiUiams,  026. 

Hoaband  managing  wife's  separate  estate  li- 
able to  account  for  income,  but  wife's  right  to 
accounting  may  be  waived.^Id. 

In  wife  s  suit  for  accounting  by  husband,  bill 
held  sufficiently  broad  to  cover  theory  on  which 
relief  sought— Id. 

Casual  conversationB  before  marriage  held 
not  to  limit  husband's  use  of  income  in  manag- 
ing wife's  estate. — Id. 

Wife  Aeld  to  have  acquiesced  in  hnsband'a 
expenditure  of  income  from  her  separate  prop- 
erty for  any  purpose.— Id. 

Husband's  answer  held  to  suffii^eiUlf  embrace 
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defense  tbst  wife  had  aeqniesced  in  expenditare 
of  income  from  separate  property.— Id. 

Wh^n  wife  acquiesced  in  htiBbapd'a  nse  of  in- 
come accounting  not  required  because  of  hus- 
band's breach  «  marital  obligations.— Id.  , 

TI.  ACnOITS. 
«S=>209(3)  (Me.)  lABtrutitlon  to  assess  wife's 
damages  for  injariss  at  such  sum  as  would 
fairly  compensate  her  for  time  lost  held  error. 
— Eluott  V.  Gbicago.  11.  &  8t  P.  I^.  Co.,  17. 

VII.  COMMUIflTY  PBOPBRTT. 

«=»249  (Tax.ClvJipp.)  Prima  fade,  lands  cod- 
Teyed  to  wife  In  oer  name  during  niacriage. 
constitute  "commnnltr  propertT."-^eniiBon  t. 
Wells,  806. 

4^257  (TBx.Clv.App.)  Increase  of  live  stock 
of  nife  prima  facie  common  property.— East- 
ham  T.  Jonea,  139. 

«»262(l)  (Tex.Civ.App.)  Note  taken  m  wife's 
name  in  ezchanKe  for  community  land  is  pre- 
Bumed  community  property.— Mann  v.  Wbite, 
783. 

«8=>264  (T«i.CivJkpp.)  Finding  tbst  money  de- 
posited in  wife's  name  was  not  her  separate 
estate  sustained.— Hightower  v.  Higbtower, 
197. 

«=>264  (Tex.ClvJ^pp.)  Change  in  payee  of 
note  heU  ineuflldent  to  overcome  presumption 
that  property  belcmged  to  eommtlidty.— Mann  r. 
White.  783.  - 

Evidence  held  to  show  that  note  given  to  wife 
for  conunuoi^  property  belonged  to  tlie  eom- 
monity.— Id. 

•»26SVs  [New.  vol.  I4A  Kay-No.  Seriee] 

(ToxXIVJKpp.)  Wife  need  not  give  no- 
tice to  possible  creditor  of  husband  of  owner- 
ship of  stodi.— Eestbam  v.  Jones,  139. 
«»274(  i )  <Tax.CivU^jip.>  Surviidng  wife's 
conveyance  did  not  divest  duldreo  of  title 
where  conveyance  was  resdnded  and  title  rein- 
vested in  clijldren. — Sweet  v.  Berry,  S31. 

ni^ITIMATE  CHILDRBN. 
Sec  Bastards. 

IMPROVEMENTS. 

$=»2  (Mo.)  Statutory  right  to  allowance  for 
permanent  improvements  wpplies  on^  to  ftctfon 
in  ejectment.— Eisling  v.  Toder,  860. 

INCEST. 

9=»I0  (Tex.CrJMip.)  Indictment  held  sufficient 
— BodrigiMS  T.  State.  T2G. 

INDEMNITY. 

4=b3  (Tsx.Coni.App.>  Contract  by  street  rail- 
way to  indemnify  city  held  not  against  public 
policy.— Northern  Texas  Traction  Co.  v.  City 
of  Polytechnic,  73. 

•^9(1)  (Mo.)  Bond  held  to  require  surety  to 
pay  railroad's  loss  in  payment  to  third  party 
tor  ties  for  which  it  had  previously  paid  priu- 
cipsl.— Missouri,  K.  &  T.>Ky.  Co.  v.  American 
.Surety  Co.  of  New  York.  657. 
«aB9(l)  (Tex.Com.App.)  Indemnity  provided 
for  in  franchise  held  to  cover  injuries  by  acts 
of  independent  contractor.- Northern  Texas 
Traction  Co.  v.  Oity  of  Polytedinic,  78. 
(8=s>l6(7)  (Me.)  Evidence  Aeld  to  prove  ties 
furnished  railroad  obligee  to  have  been  sold  by 
principal  in  indemni^  bond  and  not  by  third 
party.— Missouri,  K.  &  T.  Ky.  Co.  v.  American 
Surety  Co.  of  New  York.  667. 

INDICTHENT  AND  INFOBMATION. 

III.  FOBHAL  RBQUISITBS  OF  Ilt- 
DICTUBNT. 

9s>33(>/2)  (Ky.)  Indictment  need  not  be  sub- 
scribed.—Commonwealth  V.  Stepp,  1049. 
«=»33(l)  (Ky.)  Indictment  held  not  demur- 
rable because  signed  tv  foreman  of  grand  jury 
instead  of  commonwealth's  attorney.— Com- 
monwealth T.  Stepp,  1049. 


SBN  REPOBTE^  1U6 

V.'MBI^VniTBS  AUD  BPrFIClKHCT  OF 
AOCX'SATIO!!. 

4=s>59  (Ky.)  Indictment  must  name  offense 
ctiarged.— Lovelace  t.  Commonwealtb,  B67. 
«»(ll(3)  (Tex.CrJ^pp.)  Exception  not  part 
of  description  of  offense  need  not  be  negatived. 
—Moore  v.  State.  477. 

Indictment  for  statutory  rape  need  not  nega- 
tive previona  ondiaatity  of  gin  mder  Ift.— Id. 

TI.   JOIUDBB.    of  PARTISU,  OFFBMflBS, 
AND  COiniTa.  DtlPLICITT,  AHD 

Buxmox. 

«S9I2S(2)  (Ky.)  COiarge  of  kcei^  for  sale 
and  tran^otting  l^nor  heU  duplidtoos.- Asb 
V.  CommonwealQi,  1082. 

«»125(3)  (Ky.)  Indictment  held  dnplicitons 
—Walker  v.  Commonwealth.  666. 
^I2S(3)  (1^.)  Indictment    charging  sale, 
transportation,  and  keeping  of  liquor  is  bad.— 
Lovelace  v.  Commonwe^th.  567. 
«=»i25(3)  (TeK.CrJ^pp.)  In^chnent  Atld  ds- 
pUcitoUB.—Cook  T.  State,  723. 
«s»l25(39)   (TeicCrJ^pp.)     Indictment  hdd 
not  defective  as  charging  both  robbery  by  vio- 
lence and  robbery.lv  lue  of  firearms.— Carreon 
V.  State,  986. 

«=>132(6)  (Ar1(.)  No  error  in  refn^w  to  xe- 
guire  state  to  elect  between  counts.— Harper  v. 
State.  263. 

VII.  HOTIOH  TO  QUASH  OR  DISMin,  ASU 
DBMURROB. 

*=>I47  (Ky.)  Charge  of  separate  offenses 
Is  demurrable  unless  prosecntfon  dects. — Love- 
lace T.  Commonwealth,  667. 

vni.  AHramMBHT. 

&=9l6l(7)  (MoJ^pp.)  Amending inform^on at 
trial  by  Inserting  county  of  venne  not  error.— 
State  v.  Wright,  395. 

IX.  ISSITEIS,  PROOF,  AITD  TARIAKCB. 

^=>I89  (Mo.)  Allegation  of  conspiracy  unnec- 
essary to  authorize  proof  crime  was  committed 
thereunder.— State  v.  Kolafa,  802. 
«B>l7f  (Ky.)  Conviction  can  only  be  had  for 
named  offense.— Lovelace  v.  Ccnnmonwealtb,  507. 

XI.  WATTBR  OF  DBFBCTS  AlfD  OBJEC- 
TIONS, AND  AIDBR  BT  TBRDICT. 

<g==>l96(7)  (Ky.)  Duplicity  waived  by  faaure 
to  demur  or  move  for  election.— Ash  v.  Com- 
monwealth, 1032. 

«=9203  (Alii.)  One  good  count  sufficient  to 
warrant  affirmance  of  general  conviction.— Uc- 
Intire  t.  State,  619. 

INFANTS. 

See  Ouardian  and  Ward. 

II.  CITSTODY  .  AND  PBOTEMTTIOlf. 

«s9l8  (Ky.)  County  court  Arid  authorised  to 
place  duinqnent  in  care  ot  family  after  commit* 
ment  to  house  of  reform. — Sullivan  t.  State 
Board  of  CbariUea  and  GorreetiwM.  2S2. 

IT.  CONTRACTS. 

«=»S8(I)  (Mo.)  kfoy  repudiste  contract  of  set- 
tiement  any  time  during  minority,  and  within 
reasonable  time  thereafter.— Hobison  v.  Floesch 
Const.  Co.,  882. 

TU.  ACTIONS. 

4=^7  (Tex.ClvJ^iip.)  Default  judgment  agaiost 
infant  heirs  on  foreclosure  of  lien  without  ap- 
pointment of  xuardian  ad  litem  held  voidable- 
Sweet  V.  Berry,  531. 

4»I07  (Mo.)  Judgment  based  merely  on  con- 
sent not  binding  on  infant- Robison  v.  Floesch 
Const.  Co..  332. 

^=>l  10  (Me.)  Cannot  avoid  judgment  merely 
on  grouiid  of  infancy.— Bo  bison  v.  Floesdh 
Const  Co.,  332. 

.Tudgment  properly  set  aside  aa  fraudnlait 
— ^Id. 
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INJUNCTION. 

1.  NA-TURSi  AKP  GKOUMDB  IN  GBKBIRAL. 
(A)  NatBPS  F«rn*  «t  RfeiB«4l7. 

$=»l  (TexXlvJKpp.)  Grantiiif  an  injonctioii 
is  wHdId  tbe  discretion  of  tse  trial  coart — 
Miller  t.  DickinBOn«  1014. 

(W)  Grennda  ol  Relief. 

<3=>  1 1  {JtxJC\vJiff.)  Possible  damages  from 

subdivlBion  and  improTemeDt  of  property  across 
tb«  street  are  not  snfficient  grounds  for  an  in- 
junrtloD.— MUler  v.  DickiosoQ, .  1014. 
<S=>I2  (Ky.)  Lies  only  against  one  doing  or 
tiiroatening  injurious  act— Board  of  Trostees 
of  DcmossrUle  Graded  Common  School  Dist. 
T.  Board  of  Education  of  Kenton  County,  1038. 

nl.  ACTIOns  FOR  IKJCNCTIONS. 

0=9ll4(2)  (Ky.)  Parties  seeking  relief  mnst 
have  richt  thereto,— Board  of  Trustees  of  De- 
mossviUe  Graded  Common  School  Dist.  t. 
Board  of  Education  of  Kenton   County,  1038. 

INSANE  PERSONS. 

rv.  cvftTomr  and  support. 

<ss>54  (Ky.)  Contract  for  care  and  aupp^ 
held  adraotageous.— Gasebier  t.  Casebier,  966. 

T.  PROPBRTT  AltD  CWfTKYAHCES. 

«BS3«5  (Ky.)  Jndgment  for  cMnnlttee  agtttnst 
ward's    grantee   held  erroneous.— Casebier 
Casebier.  fm. 

Committee  not  entitled  to  recorer  yalue  of 
personal  property  left  with  third  person  with 
whom  ward's  wife  Hved.— Id. 

(Ky.)  Sale  of  real  property  not  ordered 
nnless  indispensably  neoeasary^— CaseUcr  t. 
Casebier.  066. 

Sale  of  land  for  support  held  unnecessary.-^ 
Id. 

«=37l  (Mt.)  ReeoveriTig  land  sold  in  void 
guardianship  proceeding  must  repay  price  de- 
voted to  support  of  family.— ShankliB  v.  Ward, 
64. 

Purchaser  without  actual  notice  of  defect  in 
^ardian'fl  sale  could  recover  for  taxes  paid, 
iioproTements  made,  and  liens  dtst^arged. — Id. 

Land  charged  'with  repayment  of  price  and 
taxes  leas  rental  value  on  inssne  person's  re- 
covery.—Id. 

Insane  person  who  Joined  with  pnrchaser  In 
execution  of  morteose  took  property  diarged 
with  mortgage.— Id. 

VI.  CONTRACTS. 

^»73  (Ky.)  Contract  made  before  induest 
not  void,  out  only  voidable.— Casebier  T.  Oase- 
bier.  »6rt. 

Advantageous  contract  not  subject  to  resds- 
aioa  or  avoidance. — Id. 

Contract  for  care  and  support  held  advan- 
tageous and  performance  improperly  prevented 
by  committee. — Id. 

INSOIiVENCY. 

See  Bankruptcy. 

INSTRUCTIONS. 

See  Criminal  Law,  «s»763-^;   Trial,  ^ 
186-296. 

INSURANCE. 

n.  ISnTKANCm  COHPANIB8. 
(A)  ■toek  COMpaalM. 

<S=>50  (Mo.)  Bights  of  holders  of  certificates 
embodying  contracts  of  corporution  to  pay  cer- 
tain part  of  premiums  not  annulled  without  no- 
tice of  proceeding.—Shenuan  v.  International 
Ijifc  Ins.  Co.  of  St.  Louis,  634. 

III.  INSURANCE  AGISNTS  AND  BROKERS. 
(A>  Asenor  tor  Inawer. 

<S=»83(1)  (Tex.Civ.AD9.1  Petition  held  to 
state  cause  of  action  on  subagent'a  bond.-~ 


Budwer  et  ah  v.  Cravens,  Darns  4b  Boberts, 

219. 

Bond  furnished  general  insurance  agents  by 
subsgent  in  certsln  territory  held  not  to  pro- 
tect general  agents  after  appointment  as  agent 
ia  other  territory.- Id. 

€=>89  (Tax.Ctv.App.)  Subagent  has  same  pow- 
er to  bind  Insurer  as  has  agent-^Connectivut 
Fire  Ins.  Co.  v.  Fields,  790. 

V.  THE  CONTRACT  IN  GENERAL.  . 

<A>  NAAvre.  RcqalaltM.  VaUdHy. 

<^l28(i)  (Tex,C)v.App.)  Company  refusing 
to  isaae  policy  contemplated  by  agreement 
waives  right  to  rely  on  conditions  it  might  have 
inserted.— Conaeetumt  Fira  Ina.  Co.  t.  Fields, 

700. 

^=>I28(2)  (Tax.CivJ\p^.)  In  snit  on  oral  con- 
tract to  insarer,  plaintiff  may  recover,  though 
policy  did  not  cover  loss.- Connecticut  Fire  Ins. 
Co.  V.  Fields,  700. 

In  suit  on  oral  contract  to  insure,  plaintiff 
need  not  seek  reformation  of  policies  issued 
pursuant  thereto. — ^Id. 

^I3l(t)  (Tex.Civ,App.)  Oral  agreement  to 
insure  uafnst  fire  is  complete  and  binding  con- 
trsct.— Connecticut  Fire  Ins.  Co.  v.  Fields,  790. 
«=»I3I(2)  (T«x.Cir.App.)  Agenfs  aothurlty  to 
make,  and  company's  ratification  of,  oral  con- 
tract to  insure  held  established. — Connecticut 
Fire  Ins.  Go.  v.  Fields,  790. 

(R)  Con«tPuetl«n  and  Operation. 

^=>\69  (Ho.App.)  Contents  of  rider  to  be 
construed  as  written  though  in  fact  printed.— 
Babok  iUg.  Co.  v.  Scottish  Union  &  Nation- 
al Ins.  Oo.  of  Edinburg.  Scotland,  918. 

VII.  ASSIGHHBNT  OR  OTHER  TRANSPBR 
OP  POUCY. 

^=>207(2}  (Mo.App.)  Resident  agent  of  for- 
eign Insurance  company  could  waive  written 
consent  to  assignment.- Fergnson  v.  Uome  Ins. 
Co.  of  New  York,  402l 

Vm.     CANCELLATION,  SVRRKIIDSIR, 
ABANDONHENT,  OR  RBSCiSnOH 
OP  POLICY. 

^»249  (Mo.)  Hvidence  held  to  show  insured 
duly  reported  the  mistake  in  his  application,  and 
that  insurer  acQuiesced  in  correction  of  it. — 
Guaranty  Life  Ins.  Co.  v.  Frnmson,  310. 

Evidence  Acid  Insufilrient  to  warrant  the  can- 
celing of  policy  for  false  representation  as  to 
not  having  had  certain  diseases.— Id. 

Bvidence  to  cancel  contract  for  fraud  and 
mistake  mnst  leave  no  room  for  reaaonable 
doubt  in  the  court's  conscience.— Id. 

Bvidence  Md  In'sulEcient  to  warrant  canceling 
insurance  poUdes  for  false  representations.- Id. 

IX.  ATOIDANCB  OP  POLICY  PGR  MISREP- 
REStoNTATION,  PRAVD,  OR  BRRACH 

OP  WARRANTY  OR  COMmTlOK. 

(A1  Oroaada  in  Omwrml, 

Q=>265  (Mo.)  Insured's  representations  in  ap- 
plication  which  aro  not  warranties,  but  mere 
representations,  arc  aufScient,  if  substantially 
true. — Gaarant.v  Life  Ins.  Co.  v.  Frumson,  ^10. 

fC>  Matters  Relatlna:  to  Peraon  lii«ar*d. 

$=3300  (Mo.)  ''▲pplicatton"  for  insurance  ef- 
fected Dotwiths^mdins  application  withdrawn. 
— Guaranty  Life  Ins.  Co.  v.  Frumson,  .110. 

Answers  as  to  rejection  by  other  com|ianies 
held  not  to  warrant  caoceUation  of  policy.— Id. 

X.  PORPBITDRE  OP  POLICY  POR  BRBACn 

OP  PROMIflSORY  WARRANTY,  COVE- 
NANT, OR  CONDITION  SUBSUl^mi^T. 

(B)  Hattera  Relatln«r  to  Propertr  or  In- 
tereat  Inatirad. 

$=»326(4)  (Mo.App.)  Fire  Insurer  chsr;;enble 
with  knowledge  of  presence  of  artlolrs  cns- 
tomarily  usoil  in  the  busines r.— Rabok  Mfe.  Co. 
V.  Agricultural  Ina.  Co.  of  Watertown,  N.  X., 
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«=»328(4)  (MoJ^pp.)  Insurer  held  chargeable 
with  knowledge  that  paint  manufactuceis  kept 
naphtba  on  premiseB.— BabcA  Mfg.  Co.  v.  Scot- 
tlRb  Union  &  National  Ina.  Co.  of  EdlnbiirK, 

Scotland,  018. 

<3=>335(2)  (Tex.Clv.App.)  Itemized  ioventory 
of  quanti^  and  kind  of  grain  on  band  not  re- 
qnired  under  poUcr  coTGriflg  standing  pain 
burned.— Connecticat  PI  re  Ina.  Co.  v.  Fields, 

(B)  H«ii»«rakeat  «C  PrmlVM*  ov  A—— 
m«ut«. 

«s»349<l)  (MoJipp.)  Industrial  policy  ^heia 
an  ordinary  "life  doUct"  and  not  an  "aeddenC 
policy."— Jones  v.  Prudential  Ina.  Co.  iMl  Amer- 
ica, 429. 

XI.  ESTOPPBIfc  WAITBB,  OR  AGBKBl- 
HBNT9    Ali^BGTINO    BIGHT  TO 
AVOID  OR  FORFEIT  POLICT. 

^=»390  (Tw.ClvApp.)  Failure  to  cancel  policy 
when  given  notice  held  waiver  of  condition 
against  additional  insurance.— ^tna  Ins.  Co. 
Eastman,  763. 

Xn.  RISKS  AMD  CAUSEiS  OF  I.OS8. 
<■■:>  Aeeldamt  and  Healtb  Inanrauflv* 
«=»44»  <Mo.App.>  Distinction   between  ordi- 
nary "life  policy^'  and  "accident  policy."— Jones 
T.  Prudential  Ins.  Co.  of  America,  429. 
<8==>454  (Mo.App.)  Sickness  and  accident  pol- 
icy held  to  cover  disability  from  paralyns 
caaaed  by  accident.— Winlder  r.  Btandafd  Ace. 
Ins.  Co.,  1065. 

^465  (Ky.)  Beneficiary  under  policy  exclud- 
ing suicide,  sane  or  insane,  may  recover  if  in- 
sured was  BO  insane  that  be  did  not  know  he 
wsB  taking  his  life.— Columbian  Nat  Life  Ins. 
Co.  V.  Wood,  662. 

XIII.  BXTBMT   OF  LOSS   AND  I.IAB1UTY 

OF  INSURRR. 

(C)  Ganrantr  Ii»ae«i»ltT  ln«m»«iioe, 

^514^2  [New.  vol.  IIA  Key-No.  Serin] 

(Ark.)  Defenses  of  lack  of  notification 
of  suit  and  interferoioe  with  insurer  b  defense 
heltl  not  sustained.— Sontbern  Surety  Co.  v- 
Puryear-Meycr  Grocery  Co.,  S41. 

XIT.  NOTICB  AHD  PROOF  OP  I.OBS. 
«=9559(l)  (IMlkApp.)  Formal  proof  of  loss 
held  waived  by  denial  of  liability.— Ferguson 
V.  Home  Ins.  Co.  of  New  Tork,  402. 

XTII.  PAYMENT  OR  DISCHARGE.  COK- 
TRIBUTIOH,  AND  StTBBOGATION. 

«=3598  (Tex.Civ.App.)  Insured  held  entitled 
to  recover  interest  from  date  of  fire.— Con- 
necticut Fire  Ins.  Co.  v.  Fields,  790. 

XTUI.  ACTIONS  ON  POLICIES. 
«=»66l  (Tex.C(v.App.)  Evidence  of  whole  toss 
sustained  admisaibls  where  plaintiff  bed  other 
insurance.— Connecticut  Fire  Ina.  Co.  v.  Fields, 
TOO. 

«=9665(l)  (IMoJ^pp.)  Evidence  held  to  sup- 
port finding  of  vexatious  refusal  to  pay.— 
Winkler  v.  Standard  Acc.  Ins.  Co.,  1065. 
^»668(l)  (Ky.)  Brror  to  refuse  to  Buhmit  is- 
sue whether  insured  was  insane  when  be  (Rang- 
ed heneflciary.— Columbian  NIL  Life  Ins.  Co.  v. 
Wood.  5t!2.  .  .  ^ 

<©=s668(l)  (Mo.App.)     Question  of  vexatipus 
refusal  to  pay  heU  for  the  jury.— RaboK  I 
Co.  V.  Agricultural  Ins.  Co.  of  Watertown 
Y  916 

«^668'(l)  (Mo.App.)  Question  of  attorney's 
fees  and  vexatious  refusal  to  pay  held  proper- 
ly subnaitted  to  the  jury.— Babok  Mfg.  Co.  v. 
Scottish  Union  &  National  Ins.  Co.  of  Edan- 
burg,  Scotland,  918.  ,       ,  ^ 

«=»6G8(4)  (Mo.App.)  Whether  use  of  naphtha 
by  manufacturer  of  paint  voided  policy  on 
equipment  held  for  the  jury.— Eflbok  Mfg.  Co. 
v.  Scottish  Union  &  National  Ins.  Co.  of  KiUn- 
borg,  Scotland,  918. 


4s>672  (IMoJlpp.)  Judgment  properly  en,ter- 
ed,  titough  involving  two  items.— -Ferguson  r. 
Home  Ina.  Co.  of  New  Ywk.  402, 

XX.  mm; AX.  bbnewit  pmpbahcb. 

(A>  Covp«M«l«M  m»*  A— etotl— 

«=»694(2)  (Mo.App.)  ChariEes  against  record- 


er of  fraternal  benefit  society  Aeld  to  justify 
expolsion.— Schuts  v.  Supreme  Tent,  Knights 
of  Maccabees  of  th«  World,  903. 

(B)  The  OoBtTMt  General. 

«»7I2  (IMo.App.)  Contract  made  in  Missouri 
governed  by  local  law.— Gill  v.  Sovereign  Camp, 
W.  O.  W.,  1073. 

4=»7I8  (Mo.)  Invalid  by-law  no  part  of  con- 
tract.—Cobble  V.  Royal  Neighbors  of  America. 

300.  .        ,       .  , 

By-law  postponing  time  to  sne  beyond  period 
of  statute,  void;  "limit  or  tend  to  limit."— Id. 
^719(1)  (MoJKpp.)  Fraternal  benefit  society 
cannot  make  any  rule  affecting  vested  rigbts.— 
Schuls  V.  Supreme  Tent,  Knights  of  Maccabees 
of  the  World,  903. 

Subsequent  by-law  of  fraternal  benefit  so- 
ciety changing  tribunal  for  trial  of  members 
valid.-Id. 

(V)  Aetlous  for  Ben«aia. 

4s»8l4  (TexXivJ^pp.)  Service  of  process  on 
Commissioner  of  Insurance  within  90  days  of 
return  term  of  writ  effectual  as  to  benefit  so- 
dety  for  succeeding  term.— Uoaaic  Templars  ol 
America  v.  Smith.  175. 

^=>825(l)(Ark.)  Estoppel  of  mntual  benefit 
society  by  representations  of  agent  to  set  up 
failure  to  pay  additional  war  luause  premium 
Mia  for  jury.— Sovereign  Camp,  W.  O.  W„  v. 
Richardson,  2TS. 

<d=s>825(3)  (Mo.App^)  Physician's  statement 
as  to  cause  of  death,  read  and  forwarded  by 
beneficiary,  not  binding,  where  evidence  show- 
ed it  was  not  true.— OUl  T.  BovereigB  Gamp, 
W.  O.  W.,  1073. 

INTEREST. 

1.  RIGHTS  AND  LIABIItlTIBS  IN  GENERAL. 

«=»I7  ,(Tix.Con.App.)  Installment  of  interest 
after  matnribr  bean  interest  at  legal  rate- 
Ward  T.  Scarborough,  434. 

II.  RATE. 

^37(i)  (TaxX^onJkpp.)  InsUllment  of  in- 
terest after  maturity  beam  interest  at  legsl 
rate.— Ward  v.  Scarborough,  434. 

IV.  RBCOTERY. 

«=»e8  (Mo.)  Allegation  of  demand  held  Insuf- 
ficient.—Sherman  V.  International  Ufe  Ins.  Co. 
of  St.  Louis,  0S4. 

INTOXICATING  LMtUORS. 

n.  COHSTITVTIONAUTT  OF  ACTS  AHD 
ORDINANCES. 

€=s»l3  (Tex.CrJlpp.)  Local  option  law  Arltf  re- 
pealed by  amendment  to  Constitution.— Cone  v. 

State,  4S6. 

Unlawful  sales  held  punishable  under  amend- 
ment to  Constitution.- Id. 
€=»I3  (Tex.Cr.App.)  Conabtutionnl  amend* 
ment  repealing  local  option  l^slanon  con- 
strued.—Cone  V.  State,  486.  .      ,  . 

Prosecution  tor  transporting  liquor  into  local 
option  territory  Jteld  not  maintainaWe,  in  view 
oc  constitutional  amendment. — Id. 

VI.  OFFENSES. 
«=9|32  (Tox.Cr.App.)  State  law  against  ille- 
gsl  manufacture  not  affected  by  act  of  Congress 
enforcing   prohibition  amendment.— Hardaway 
V.  State,  4e7.  .  ^.^.^  , 

«B>I32  (Tax.Cr.App.)  Act_  probibitinn  ai«il 
transportation  construed.— Cone  t.  State,  49& 
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<ft=9l37  (Ark.)  StiU  is  "set  np"  when  an  parts 
are  assembled  and  read;  for  use  when  connect- 
ed together.— McGaril7  t.  State,  611. 

Tin.  CRIMIIVAL  FROflBCimOKS. 

«=s»2l9  (Ky.)  Person  to  whom  sold  must  be  al- 
leged.—I^rgin  T.  Commoaweslth,  243. 
4=»222  (KV.)  Indictment     for  transporting 
must  negatiTO  ezceptioas.— Largin  T.  Common- 
wealth, 243. 

«s922i  (Ky.)  Use  of  "md,"  fairtead  of  "or," 
in  negatirlng  exception  Id  prohibition  act,  held 
erroneous.— \Valker  v.  CommonwesUh,  566. 
<^222  (Ky.)  Indictmeat  must  nugative  ex- 
ceptions to  probibition. — Lovelace  t.  Common- 
wealth, 567. 

<&=>222  (Ky.)  Indictment,  faiUni;  to  oegatiTe 
exceptions   in  statute,  is  deiectiTe.-^Jook  v. 

Commonwealth,  846. 

«=>233(2)  (Ark.)  No  error  in  peimtttinc  sher- 
iff to  testify  how  parts  of  distillery  were  pat  to- 
gether.—McGarity  V.  State,  611. 
^236(11)  (Ark.)  Eridence  held  sufficient  to 
warrant  conviction  of  selling. — Hopper  v.  State, 
595. 

^236(11)  (Ark.)  SMdence  Acid  to  sustain 
conviction  of  selling. — Ritchie  t,  State,  597. 
«=9236(lt)  (Ky.)  Verdict  of  guilt  of  sale  held 
not  flagrantly  against  evidence.— BuUington  v. 
Commonwealth,  961. 

«=9236(I9)  (Ark.)  Evidence  held  sufficient  to 
warrant  conviction  for  setting  up  distillery  for 
manufacture.- McOarity  t.  State,  811. 
«=s>236(l9)  (Ark.)  Evidence  Acid  sufflcfent  to 
sustain  conviction  for  possessing  or  setting  up 
still.— Mclntire  v.  State,  ffJ9. 
«s>236(l9)  (Ark.)  Evidence  held  to  susUin 
eonTtction  for  settiiiff  up  dlstUlary.— Walker  t. 
State.  627. 

«s>236(l9)  (Tex.CrJ^pp.)  Evidence  held  in- 
sufficient to  show  unlawful  manafactare.— Hard- 
awav  T.  State.  467. 

«=9238(l)  (Ark.)    Whether  defendants  were 

JuUty  of  illegally  transporting  liquor  Aeld  for 
ury.— Holland  v.  State,  587. 
€=s>238(l)  (Ky.)  Evidence  heJd  insuffirient  to 
go  to  the  Jury.— Cook  v.  Commonwealth.  946. 
€=»238(l)  (Ky.)  Evidence  AcW  Bufficipnt  to  go 
to  jtirv.— Slaton  v.  Commonwealth.  952. 
«=3239r3>  (Ky.)  Refusal  of  Instruction  held 
proper.— Walker  t.  CommonvealOi,  S66. 

JEOPARDY. 

Bee  Criminal  Law,  «=»170-202. 

JOINT  ADVENTURES. 

€==>4(l)  (Tex.Clv.AfB.)  Beneficial  interest  of 
one  declared  in  lands  deeded  to  another  in 
furtherance  of  Joint  enterprise.— Pershing  t. 
Henry.  213. 

Execution  of  mortgage  by  holder  of  land  be- 
longing to  joint  enterprise  keU  breach  of  trust 
creating  personal  liability. — Id. 

JOINT-STOCK  COMPANIES. 

«s»8  (Tsx.ClvJ^pp.)  Evidence  heU  to  sustain 
finding  that  contract  was  not  absolute  sale  of 
atock,  and  that  there  was  no  mutual  rescission. 
— Minchew  v.  Hankine,  547. 

JOINT  TBNANOV. 

See  Tenancy  In  Common. 

JUDGES. 
Bee  Joatices  of  the  Peace. 

JUDGMENT. 

See  Execution. 

For  judgments  in  pnrticular  actions  or  pro- 
ceedings, see  also  the  various  specific  topice. 
For  review  of  judgments,  aee  Appeal  and  EIrror. 


I.  WATDBB  AlfD  BSSBMTIAM  IH  ■ 
OBXBBAI.. 

«»I7(I)  (T«i.ClvJ\p|k)  Mere  knowledge  of 
filing  of  suit  and  attendance  on  court  does  not 
give  jurisdiction  supporting  default  judgment — 
Gutierres  v.  Cnellar,  497. 
^=:»I7(2)  (Me.)  Judpnent  baaed  on  service  by 
publication  on  resident  defendants  aot  void.— 
Simms  v.  Thompson,  876. 

^=^■7(9)  (T»XIV.App.)  Statute  as  to  eaaen- 
tials  of  citation  niandatory.-4iitlerrea  Ouel- 
lar,  497. 

•e=>l7(IO)  (Tex.CIv.App.)  To  support  default 
judgment  citation  must  state  date  of  filing  pe- 
tition.—Gutierrez  V.  Cnellar,  497. 
€=»I8(2}  (Tex.Coin.App.)  Plea,  asking  affim> 
ative  relief  on  sufficient  facts  stated,  will  sup- 
port judgment  for  such  relief  .—Northern  Texaa 
Traction  Co.  v.  City  of  Polytechnic,  73. 

Allegations  in  plea  for  atErmatiTe  relief  con- 
sidered in  connectltm  with  aDegatieas  In  peti- 
tion.—Id. 

IV.  BY  DBFAVLT. 

(B)  OpemlBv  sr  Settlvv  Aside  Detealt. 

<^I42  (Mo.)  Judgment  on  eonatrucHTe  serv- 
ice may  be  set  aside  within  three  years. — Simms 
v.  Thompnon,  876. 

«^i43(l5)  (Ark.)  Death  of  attorney  hOd 
'  unavoidable  casualty"  aa  ground  for  vacating 
defanlL— Colamhia  County  r.  Iht^nd,  ^6. 
«=»I45(4)  (Ark.)  That  fund  awarded  to  treas- 
urer was  received  in  good  faith  and  spent  A  eld 
meritorious  defense  on  application  to  set  aside 
judgment  for  amount  so  received.— Columbia 
County  V.  England,  625. 

VI.  on  TRIAI,  OF  ISSVEM. 

(C)  Conformity  to  Proe«s«,  PIcMdlnars, 
FmotHf  and  Verdict  or  Flndlnva* 

€=3250  (Tex.Clv.App.)  Plaintiff  suing  on  con- 
tract cannot  recover  on  diSerent  contract  set 
up  bj  defendant— Commnaity  of  Priests  <rf  St 
^sil  V.  Byrne,  1016. 

€=3251  (I)  (Mo.)  SeJd  responsive  to  issues.— 
Woolridge  v.  La  Crosse  Lumber  Co..  204. 
<S=3256(I>  (Tex.Clv.App.)  Court  cannot  ren- 
der new  decree  contrazr  to  that  rendered  on 
verdict  responsive  to  tssoes.— Baamer  Syndicate 
V.  Stewart  796. 

«=»256(5)  (Tex.CIv.A^p^)  On  jury's  finding 
tfaat  insured  could  recover  against  company, 
court  was  warranted  in  finding  company's  agent 
was  not  liable.— Oonneeticut  Fire  Ins;  Co.  v. 
Fields.  790. 

•®=»256(6)  (Tex.Clv.App.)  Judgment  for  an 
amount  different  from  verdirt  was  erroneous. 
—Allen  V.  City  Realty  Co.,  231. 

Tin.  AMENniWENT,  CORRKOTIOJr,  AND 
RBVIEW  IN  SAMB  COURT. 

€=>334  (Mo.)  Writ  of  error  coram  nobis  opens 
up  for  new  trial  only  those  points  attacked  by 
it— Simms  v.  Thompson,  876. 

Writ  of  error  coram  nobis  lies  in  the  same 
court  which  rendered  judgment  to  correct  for 
mistakes  of  fact  out  not  for  fraud.— Id. 

In  procoeding  by  motion  for  writ  in  nature  of 
writ  of  error  coram  nobis,  a  matter  inconsistent 
with  the  decree  rendered  by  the  trial  court  Is 
not  reviewable. — Id. 

Statements  in  motion  inconsistent  with  find- 
ings of  trial  court  cannot  he  reviewed.- Id. 

Tftle.havfng  been  quieted  in  plaintiffs,  on  pro- 
ceedings for  writ  of  error  coram  nobis,  the  con- 
tention that  plaintiffs  were  life  tenants  cannot 
be  considered. — Id. ' 

Relief  on  the  ground  of  fraod  is  not  arail- 
able  on  error  coram  nobis.— Id. 

X.  e;qvitabi.e:  reliibf. 

(A)  Natwre  of  Rvmedy  kucI  Grounds. 

«S3407(  I )  (Tex.Civ.App.)  Under  cimimstanc- 
ee,  direct  suit  to  set  aside  default  Judgment 
maintainahle.r-GHtierres  r.  Caellar,  w7. 
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«a»447(a}  <Tex.Clv.AM.)  In  Mlt  t*  aet  aside. 

inconsistent  titles  may  be  set  up.— Gutierrex 
Cuellar,  48^. 

<3=449  (Mo.)  Plaintiff  need  not  offer  to  re- 
store before  suins  to  rescind  compromise  jadx- 
ment.— Robtaou  t.  Floesch  Const.  Co^  332. 

XI.  OOLLATBRAL  ATTACK. 
(B)  GrooMda. 

iS»490<2)  (Tex.Clv.Ap|i.)  Defects  in  process 
render  judgment  voidable  only. — Gutierrez  v. 
CaelUr,  iS»ri. 

«»497(2)  (Tex.CivJ^pp.)  Court  cannot  give 
itself ■Jnnadiction'  by  improper  record  where 
riieriiE's  retnm  showa  insaffldent  service.— 
—First  Nat.  Bank  t.  Alexander,  229. 
«::»502  (Tex.Oiv.App.)  Judrmont  umiast  nim- 
existent  corporation  a  unlUty.— First  Nat. 
Bank  T.  Alexander,  228. 

«a>SM  <M*.)  Cannot  be  attacked  collaterally 
for  fraud  in  procurement.— Edwards  v.  Har- 
rison, S28. 


XXn.  alBBGGR  AND  BAA  OF  OAUSBS  OF 
ACTIOM  AND  DIBPBN8ES. 

(A)  JndsineiitB  Opera,tiT«  u  R»x. 

«=»543  (Ark.)  First  iudgmeut  in  two  peadinc 
actions  bars  other  action.— Sims  v.  Miller,  828. 

(C)  Persons  Who^ay  Take  Advantave  of 
flic  Bar. 

4:9624  (Ark.)  Decree  that  parties  intended 
undescribed  land  as  part  of  main  tract  con- 
veyed not  conclusive  in  favor  of  grantor's  pred- 
ecessor's heirs.— Sadler  v.  Campbell,  588. 


XIT.  COnCLDSIVEiHESS  OF  ADJUDI- 
C  ATI  OA. 

<A)  Jndamexta  OonolwlTe  In  <l«Beral. 

«s»650  (Tax.Clv>pp.)  Doctrine  of  res  adjndi- 
cata  applicftble  only  where  final  judgment,  de- 
cree, or  order  relating  to  subject-matter  at 
the  litigation  baa  been  rendered.— IJewis  T. 
Davis,  106. 

(B)  Pcratms  Ooacladed, 

<s»67l  (Mo.)  Acainat  one  and  unknown  heirs 
held  valid  as  to  the  heirs  tbongh  ancestor  was 
dead.— SimmB  v.  Thompson,  876. 
4=>677-(Mo.)  Decree  annulling  rights  of 
holders  of  certificates  embodying  contract  of  in- 
Borance  corporation  to  pay  certain  part  of  pre- 
minma  to  holders  'held  not  bar  under  doctrine 
of  repreBentations.- Sherman  v.  International 
Life  Ins.  Co.  of  St.  Louis,  634. 
4=>60l  (Mo.)  Decision  concerning  land  con- 
clusive upon  unborn  contingent  remaindennen. 
— Edwards  v.  Harrison,  328, 
9=>704  (Mo.)  Judgment  not  conclusive  unless 
parties  were  adversaries. — ^Missouri.  K.  &  T. 
By.  Co.  V.  American  Surety  Co.  of  New  York, 
687. 

4=»707  (Tex.Chr.App.)  Decree  in  receivership 
proceedings  held  not  to  bar  claim  for  taxes  by 
city  not  a  party.— HoerscfaeU  v.  Ci^  of  Bagle 
Lake,  996. 

(C)  Matters  Conelvded. 

^=>7I3(3)  (Mo.)  Elements  oE  former  adjudi- 
cation Ktated— Missouri,  K.  &  T.  Ry.  Co,  v. 
American  Surety  Co.  of  New  York,  657. 
«=»7I7  (Mo.App.)  Questions  "in  issue"  those 
directly  tendered  by  pleadings.— Moycr  v.  Mey- 
er. 38^. 

«js=>720  (Mo.)  Former  adjudication  as  to  rail- 
road's liability  to  seller  of  tips  held  not  an  ad- 
judication as  to  whether  railroad  bought  ties 
from  contractors. — Missouri,  K.  &  T.  Ity.  Co. 
V.  American  Kitrety  Co.  of  New  York,  6f)7. 
<8=»742  (Mo.App.)  In  action  for  separate 
maintenance  question  of  desertion  Aeld  couclu- 
-tve  in  divorce  suit. — Meyer  v.  Meyer,  382. 


XZX.    SII«WHH01^_  BXFIWCBMEIIT,  AKD 

lUSVITAJU 

«=9a70(l)  (Mo.App.)  Defenses  to  scire  faci- 
as to  revive  only  such  as  arise  after  original 
judgment^Hickox  v.  McKinley,  1068. 

Defense  held  matter  whidi  should  have  been 
pleaded  in  original  action. — Id. 
«»870(6)  (Mo.Apa.)  .  Facts  alleged  In  anmrcr 
in  scire  fadas  held  to  cbnstitnte  satisfaction. 
— Hiekox  V.  McKinley.  106& 

XX.  PAYmMT.  SATISPAOTIOHt  MBRGBR, 
AHD  DUCHAAOB. 

<8=»875  (Mo>pp.)  May  be  satisfied  1^  wa- 
ment  otherwise  than  by  mon^.— fiickox  T.  au- 
Kinley.  1068. 

See  Orindnal  Law,  4=9857. 

n.  B.IGHT  TO  TRIAX  BT  JCRT. 

^25(6)  (Tax.Clv.App.)  Court  Aeld  not  to  err 
in  permitting  case  to  go  to  trial  without  jury. 
—Eivens  V.  Syphrett,  141. 
4=337  (T«x.Clv.App,)  Court  cannot  render 
new  decree  contrary  to  that  rendered  on  verdict 
responsive  to  issues.— Beamer  Syndicate  v. 
Stewart,  795. 

IT.  SUHMOlfllfG,  ATTBHDAHCIB,  DIS- 
CHARGE, AND  COMPSINSATIOIf. 

«s»70(l)  <Tex.CrAppk)  Special    venire  Md 
properly  refused  In  robbery  case.— 31g 
State.  99. 


-JlcDnff  V. 


V.  COMPElTBIirCY  OF  JVROBS.  CHAIXBUG- 
BS,  AND  OBJBOTZOHS. 

«=3l01  <T«x.Cr>pp.)    Jniors*  knowledge  of 

result  of  trials  of  codefendants  did  not  disqual- 
ify them  unless  they  formed  opinions  there- 
from.—Sanchea  V.  State.  734. 
«=»I3I(I5)  (Tex.Cr.App.)  Exdnsion  of  an- 
swer to  qnesnon  to  jurors  of  voir  dire  examina- 
tion on  grouDd  that  question  was  too  genenJ 
Aeld  error.- Hibbitt  v.  State,  739. 

JUSnCBS  OF  THE  FEACEL 

HI.  CIVIL  JURISDICTION  AXD  AU- 
THORITY. 

^»58(5)  (M*.App.)  Complaint  against  rail- 
road for  double  damages  for  killinc  animals 
must  ^ow  place  of  iiqocy.«-^rittin  v.  Hinea, 

676. 

IV.  procedure:  tn  civil  cases. 

®=»9!1  (Mo.App.)  Contributory  DMligenoe  can 
be  relinl  <m  wiuiout  being  pleaded.— Goliunbia 
Taxlcab  Co.  v,  Mercnrlo,  M96. 

T.  REVIEW  OP  PROCBBDUIOS. 
(A)  Appeal  aa«  Error. 

«=9l9l{l)  (Mo.App.)  Surety  not  liable  on  ap- 
peal bond  made  to  state  as  obligee.— Swain  v. 
Everman,  388. 

(B)  Cerllornrl. 

^197(2)  (Tex.Clv>pp.)  Certiorari  may  be 
granted  when  justice  of  peace  is  shown  to 
have  been   without  jnrisdictioB.— EVamer  t. 

Coombs,  773. 

<a=»l97(3)  (Tex.CivJ\pp.)  Cause  for  wUcb 
certiorari  may  be  granted.— Fraiier  v.  Coombs, 

773. 

^202(2)  (Tex.Clv.App.)  Certiorari  not 
granted  in  absence  of  affidavit  setting  forth 
cause.— Frazier  v.  Coombs,  773. 

Application  held  to  present  good  cause  for 
certiorari  to  justice  court. — Id. 
€:=>205(l)  (Tex.CIVJ^pp.)  Order  of  county  or 
district  judge  necessary  to  obtain  certiorari  to 
justice's  court.— Frazier  v.  Coombs,  773. 
$=;>206(l)  (Tex.ClY.App.)  Grounds  for  dis- 
missal of  certiorari  on  motion.— Frazier  v. 
Coombs,  773. 
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LANDLOltD  AND  TBNANT. 

I.  CRBATIOS  AND  BXUTVXCT  OF  THE 
RELATION. 

^16  (Ky.)  Attempted  attorrnnent  Arid  not 
to  destroy  tenancy.— Fenninfton  t.  Sammona, 

«=3l8f3)  (MoJViip.}  Finding  on  issue  of  rela- 
tion created  by  ooeratioa  of  laundry  under 
lease  hetd  jiutiflea.— TomUnson  t.  Marshall, 
680. 

III.  LANDLORD'S  TITLE  AND  BETERSION. 
(B)  Batoppcl  of  Teaut. 

4»63(l)  (TmJMvJUp.)  Sublessee  cannot  de- 
ny his  landlord's  titIe.--Neanian  &  tOrmse  v. 
Vogelsang,  128. 

IV.  TERHS  FOR  TEARS. 

to  EztciuiioaK.  Renewals.  «nd  OptlaiiN  to 
PaFobuA  DP  Hell. 

«=392(l)  (Tex.CIv.App.)  Lease  option  to  pur- 
chase Keld  void  for  ancertain^^Bean  ▼. 
Holmes,  12a 

<D)  TennlBB<lo». 
«s»103(t)  (Tex.Clv.A^p.)  Conunou-law  rule 
as  to  demand  as  conation  precedent  to  for- 
feiture is  in  force —Gray  t.  Vogelsaoi,  122. 
«s»l08<t)  (Tex.Clv.App.)  Lease  kOd  not  to 
nathoriae  caneeUatJon  for  nonpaymeat  of  rent 
without  demand.— Otay  t.  Yogelaang,  122. 

VII.  FBBHISBS  AND  EKJOYBBNT  AND 
USE  THEREOF. 

(B)  FoasesMion,  Bnjoyiuent,  atMA  ITie. 

«=s>l2S(l}  (Ark.)  Lessor  is  liable  for  failure 
to  deliver  possessitm  though  lessee  knew  occu- 
pant would  refuse.— Morrison  v.  Weinstein, 
/>85. 

«==>I29(4)  (Ark.)  Rale  for  general  damages 
for  failure  to  deliver  possessiim  under  lease 
stated. — Morrison  v.  Weinstein,  085. 

Special  damages  for  failure  to  deliver  posses- 
sion not  recorerable  by  leasee  with  notice. — Id. 


4D)  HepairH, 


Inmranpe, 
menta. 


and  Improve- 


«=>I52(I)  (Mo.App.)  Agreement  to  pay  ten- 
ant for  work  in  repairing  valid. — Hunter  Land 
&  Development  Co,  v.  "Watson.  8T0. 
«s9t52(7)  (Tex.Clv>pp.)  Dfllar  cn  part  of 
tenant  in  making  repairs  aeld  not  unreasonable. 
—Gray  v..  Vogelsang,  122. 

(B)  Injnrlea  from  Dansrerona  or  DefeetlTe 

Condition. 

<@=»I67(I)  <Mo>pp.)  Landlord  itetd  liable  for 
injury  to  tienant's  employe.—Tomlinaon  v.  Mar- 
shall, 680. 

(F)  EvicUon. 

^=>I74  (Ark.)  Lessee  held  evicted  under  par- 
amount title  by  purchaser  at  mortgage  (ore- 
Hot  are  .—Basin  Park  Hotel  Ass'n  t.  Arkansas 

Co..  275. 

e=>l80(4)  (Ark.)  Repairs  by  tenant  part  of 
dsmapes  for  evictimi.— Basla  Park  Hotel  Asa'n 
v.  Arkansas  Co.,  275. 

VXII.  BBHT  AND  ADVANCES. 
(A)  Rlsrht*  and  Llablllfl«-ii. 

4=>I99  (Mo.App.)  Agreement  to  release  ten- 
ant from  payment  of  rent  held  without  consid- 
eration, aud  void. — Hunter  Land  &  Dvnilap- 
meat  Co.  T.  Watson,  «70. 

(O)  Lien. 

4=3248(1)  (Ark.)  Tenant's  crops  may  be  ap- 
plied to  supply  lien  before  rent  lien,  leaving 
subtenant's  crop  subject  to  rent  lien  as  against 
hia  mortgagee.— Morgan  r.  Russell,  602. 


IX.  BB-EKTHV  AND  BECOTERY  DF  FOS- 
SBSSIUN  BY  LANDLORD. 

^283  (Tex.Civ>pp.)  Requisites  of  demand 
to  maintain  entry  or  ejectment  for  nonpayment 
(tf  rent  stated.— Gray  v.  Vogelsang^  122. 

X.  RBNTINe  ON  SHARES. 

«»323  (Tex.Civ.App.)  Crops  contract  Md  to 
create  relation  of  tenants  in  common  in  crops, 
and  not  that  of  landlord  and  tenant;— Jaoo  v. 

W.  A.  Nash  &  Co..  236. 

<8»320(l)  (Tex.Clv.App.)  Farm  own«r,  who 
completed  the  work  on  share  cropper's  aban- 
donment, Aeltf  entitled  to  expense  in  addition 
to  hla  share.— Jaeo  t.  W.  A.  Nash  &  Co.,  386. 

LABCBNY. 

See  Receiving  Stolen  Goods. 

I.  OFFBNSB8  AND  REHPONUBIUTT 

THEREFOR. 

©=>6  (Tex.Cr.App.)  Rule  as  to  "value"  of  stol- 
en property  stated. — Cunoingbam  v.  State,  88. 
^23  (Tex.Cr.App.)  Wiietber  stealiug  is  a 
felony  depends  on  value  of  proper^  that  ha« 
been  in  possession  of  the  thief ;  "tafcmg."— Cun- 
ningham T.  State,  89. 

II.  PROSECUTION  AND  PL'NISHHENT. 
(A)  Indietment  and  Inlormntlou. 

®=»32(5)  (Tex.Cr.App.)  Possession  to  be  al- 
leged in  person  exercising  care,  control,  and 
management  of  property  stolen.— Hays  v.  State, 
482. 

<e=340(4)  (Ark.)  One  indicted  as  a  principal 
cannot  be  convicted  on  proof  that  he  was  an 

accessory.- Roy  v.  State,  599. 

(8)  Brldenee. 

^55  (Tex.Cr.App.)  Evidence  Aeld  aufBdent 
to  support  a  verdict  of  guilty.— Cunningham  t. 

State,  89. 

«=>58  (TexXfApp.)  Property  Add  identified 
by  testliaony.— WiUlamB  t.  State,  964. 

LEASE. 
See  Landlord  and  Tenant. 

LEGISLATIVE  POWER. 

See  Constitutional  Iitw.  «=>50-68. 

LE^'EES  AND  FLOOD  CONTROL. 

«=:>5  (Mo.)  Organization  of  drainage  diatoict 
to  protect  from  the  "effects  (rf  water"  included 
every  effect  of  water.— -State  ez  rel.  Kinder 
Little  River  Drainage  Dist,  818. 

Drainage  dSatricts  exercise  governmental 
functions  and  are  "municipal  corporations"  ex- 
empt from  taxation.— Id. 

LICENSE. 

I.  FOR  OCCtrVATIONS  AND  PRIVILBOBS. 

«»7(l)  (Ma.App.)  Blue  Sky  Law  is  proper 
exercise  of  police  power.— S<lbniidt  v.  Stortt, 
694. 

«==>l8</2  [New  vol,  I2A  Key-No.  Series] 

rMo.App.)  Common-law  company  held 
"unincotporated  aaaociation"  organized  to  sell 
shares  of  Bto(^,  within  Blue  Sky  Law.^clunidt 
V.  Stortz,  694. 

^=>39  (Mo.App.)  Bvirlonce  ht^d  to  show  pur- 
ciiase  of  stocK  in  illegal  company,  induced  by 
fraudulent  representation  that  Blue  Shy  Law 
had  been  complied  with.— Schmidt  v.  Stortz, 
694. 

Representation  that  law  had  been  compiled 
with  in  every  respect  held  representation  of 
fact.— Id. 

Plaintiff  held  not  estopppd  to  sue  for  money 

{taid  for  stock  in  company  not  authorized  to 
ssue  flame.^Id. 

Purchaaer  of  stock  sold  In  violation  of  Blui 
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Sky  Law,  AeM  not  In  pari  deUcto  with  aeUer. 
-Id. 

UENS. 

4=s>7  (Arit.)  Seller's  deposit  of  eoods  with  bro- 
ker EB  Becnrity  for  payment  of  price  hdd  equi- 
table lien  enforceable  in  chancery  court. — Rose 
Citr  Bottling  Works  v.  Godchaux  Sagara.  825. 
^7  (Tax.Clv.App.)  Promise  to  pay  out  of 
particular  fund  not  equitable  assignment  and 
did  not  give  equitable  lien.— Patterson  v.  Citi- 
zens' Nat  Bank  of  Lubbock,  130. 

No  particular  worda  necessary  to  conatrua 
equitable  lien.— Id. 

Promise  to  pay  note  out  of  depoalt  not  an 
equitable  aasignment  and  did  not  give  bank  Ilea. 
— Id. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession, 

I.  STATUTES  OF  LIMITATION. 

<B>  Limitations  Applicable  to  Partlcalu 
AcUona. 

^»i6  (Ark.)  Statute  applicable  determined  by 
pleadings  if  supported  by  facts  found.— Sims  v. 
Miller,  828. 

<3=324(2)  (Ark.)  Suit  held  one  brought  upon 
written  contract.— W.  T.  Rawlcigb  Co.  t. 
Pritchard,  833. 

•8s>24(2)  (Mo.)  Rule  as  to  statute  of  HmlU- 
tions  in  action  on  indemnity  bcmd  stated.— 
Missouri,  K.  &  T.  By.  Co.  v.  American  Surety 
Co.  of  New  York,  657. 

«=924(4)  (Ark.)  Contract  represented  b?  let- 
ters and  telegrams  held  one  based  on  writing 
noder  the  five-year  statute.— Sims  v.  UiUer, 
828. 

^928(1 )  (Tex.CivJlpp.)     Twu-year  statute 
applies  to  fraud.— Citizens'  Nat.  Bank  of  Cam- 
eron V.  Good  Roads  Gravel  Co.,  153. 
€=>28(l)  (Tex.Civ.App.)  Two-year  statute  of 
limitations  applicable  to  grantee's  action  for 
loss  caused  by  grantor's  subsequent  conveyance 
to  third  party.— Griffith  v.  Wynne,  171. 
^=>28(l)  (Tex.CIV.App.)  Action  for  overpay- 
ment one  for  debt  barred  in  two  years  after  dis- 
covery of  right.— Davidson  v.  Wright,  776. 
«»39(I2)  (Ttx.Civ.App.)  Void  deed  may  be 
attacked  after  four  years.- Vt^aon  v.  Arm- 
stroi^,  755. 

II.  COUFUTATION  OF  PERIOD  OF 
UniTATIOS. 

(A)  Aceraal  of  Rlfflit  of  Aotloa  or  Dc- 

4s>46(6)  (Mo.)  Cause  of  action  did  not  arise 
against  corporation  under  contract  until  its 
repudiation  as  ultra  vires. — Sherman  v.  Inter- 
national Life  Ins.  Co.  of  St.  Louis.  634. 
«=»48(7)  (Tex.Civ.App.)  Mortgage  indebted- 
ness not  barred  as  to  mortgagee  in  possession. 
—Elliott  V.  C.  C.  Slaughter  Co.,  1114. 
«=>50(3)  (Tex.CiV.App.)    Turning    over  of 
property  to  employer  on  demand  held  not  to 
evidence   repudiation   of  contract. — Common- 
wealth Bank  &  Trust  Co.  v.  Altgelt,  163. 
«=>56(2)  (IMo.)  Rule  as  to  statute  of  limita- 
tions in  action  on  indemnity  bond  stated. — Mis- 
souri, K.  &  T.  Ry.  Co.  V.  American  Surety  Co. 
of  New  York,  657. 

(F)  Ijrnoranoe,  Hlvtake,  Trn«t,  Prand,  and 
Concealment  of  CaoMe  of  Action. 

^IOO(II)  (Tex.Civ.App.)  Confidence  no  ex- 
cuse for  lack  of  diligence  to  discover  fraud. — 
Citizens*  Nat.  Bank  of  Cameron  t.  Good  Hoads 

Gravel  Co.,  153. 

$=3i03(2)  (Mo.)  Statute  does  not  run  against 
ceatui's  claim  under  express  trust  until  trustee 
repudiates  same.— Orr  v.  St  Louis  Union  Trust 
Co.,  042. 

«=>I04(2)  (Tex.Civ.App.)  Statute  runs  as  to 
fraud  in  absence  of  concealment. — Citizens'  Nat. 
Bank  of  Cameron  v.  Good  Roads  Gravel  Co., 
153. 


4e3I04(2)  (T«uCiv.App.)  Grantee  who  per- 
mitted grantor's  subsequent  grantee  to  acquire 
title  by  adrerse  possession  could  not  avoid 
statute  of  limitations  by  grantor's  fraudulent 
acts.— Griffith  v.  Wynne,  171. 

(H)   Commen  cent  rat  of  Ao<loa  or  Otber 
Proeeetfiav. 

4=^118(1)  (Ark.)  Commencement    of  actioD 

must  be  in  "proper  county."— Sims  v.  Miller, 

828 

«»1I9<2)  (Ark.)  Writ  must  be  delivered  to 
officer  to  constitute  "commencement  of  acUon." 
— Simn  v.  Miner.  828.  ■ 

^121(2)  (Ark.)  Amendment  of  complaint, 
not  changing  cause  of  action,  h^  permissible, 
and  not  barred  by  limitations.— Foster- Hol- 
eomb  Idv.  C^.  t.  Little  Rock  Pub.  Com  597. 
®»I23  (TntJComJipp.)  Complaint  defecUrely 
alleging  cause  of  action  stops  running  of  stat- 
ute.—Fuller  V.  El  Paso  Times  Co..  455. 
<S=»I27(4)  (Tex.Com.App.)  Complaint  defec- 
tively alleging  cause  of  action  stops  mnning  of 
statute,  and  amendment  pleading  same  con- 
tract not  barred.- Fuller  v.  El  Paso  Times  Co.. 
4r).n. 

<£=3|30(5)  (Ark.)  Second  action  held  bronghtf 
within  one  year  after  first  action  dismissed. — 

Sims  V.  Miller.  828. 

III.  acknowlbugmbnt,  kew  promise. 

ASD  r.*.RT  PAYME-NT. 

®=>I63(2)  (Ark.)  Payment  on  account  inter- 
rupts running  of  statute.— W.  T.  Rawleigb  Co. 
T.  Piitchard.  838. 

V.  PLBADING,  EVIDBNCE,  TRIAL,  AND 
REVIEW. 

<^r83(3)  (Tex.Clv.App.)  Plea  of  longer  stat- 
ute includes  shorter.— Davidson  v.  Wright,  776. 

UQL'OR  SELLDfa 

See  Intoxicating  Liquors. 

LOGS  AND  LOGGING. 

'S=>2  (Ky.)  Conveyance  of  surface  estate  held 
to  indude  stauding  timber  over  12  inches  in 
diameter.— Standard  Elkhom  Coal  Co.  v.  Bo- 
len.  241. 

LOST  INSTRUMENTS. 

<3=>8(l)  (Me.App.)'Oral  evidence  of  assign- 
ment should  disclose  contents.— Daly  v.  Wilbur. 

671. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  MISCHIEF. 

(Ark.)  Changing  site  of  scboolhouse  in 
good  faith,  after  passage  of  act  annexing  ter- 
ritory to  another  district,  not  crhotaiaL — 
Thompson  v.  State,  608. 

Church  can  gain  no  more  than  recoverable 
privilege  to  use  Bcho<^ou8e.— Id. 

MANDAMUS. 

I.  mature:  and  grounds  ih  general. 

^10  (Ky.)  liefl  only  when  there  is  legal 
dut^  wfaicb  officer  or  board  is  neglecting  or  re- 
fusing to  perform.— Board  of  Trustees  of  De- 
mossvllle  Graded  Common  School  Dist.  v. 
Board  of  Education  of  Kenton  County.  l(KtS. 
<Ssb23(I)  (Ky.)  Parties  seeking  relief  must 
hare  right  thereto.— Board  of  Trustees  of  De* 
mosavllfe  Graded  Common  School  Oiat.  v. 
Board  of  Education  of  Kenton  Counlgr,  1038. 

MANSLAUGHTER. 
See  Homicide. 
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MAWUAGfi. 

See  IHTOTCe;  Hnaband  and  Wife. 

®=>I3  (MoJ^ppl)  Foundation  of  eommon-liiw 
marriage  is  contract  between  parties. — Ran- 
dazzo  V.  Bandazzo.  1061. 
^al4  (Mo.App.)  Statute  prohibitiQK  common- 
law  nutrriageB  immaterial  on  question  ot 
whether  common*law  marriage  was  entered  in- 
to  prior  to  enactment.— Bandazzo  t.  RandazsOf 
1061. 

«=920(2)  (MoJ^pp.)  Contract  folloved  by 
marital  cohabitation  essential  to  existence  ot 
common-law  marriage. — Randazzo  v.  Randaz- 
zo,  1061. 

«=>50(l)  (McApp.)  Must  be  proved  by  sub- 
stantial proof.— Randazzo  t.  Bandazzo,  1061. 
^50(5)  (Mo.App.)  Evidence    held  insuffl- 
dent  to  prove  common-law  marriage.— Ban- 
dazzo V.  Bandazzo,  1061. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

«s»fO  (Teni.)  Insolvent  contractor's  creditors 
not  postponed  to  subcontractors  in  distribu- 
tion of  funds  in  hands  of  debtor  to  benefit  sure* 
ties  on  contractor's  bond. — Willis  .V.  Mann 
Const.  Co.,  282. 

MASTER  AND  SERVANT, 
n.  SBKTICHfl  AHD  COHPBHtfATIOlf. 
(B)  Wttsea  and  Otber  Rem«Bev«tloB. 

<C=>80(II)  (Mo.App.)  Amount  of  recovery  for 
domestic  service  hetd  unsupported.-— Do  wr  v. 
Laughlfn,  1084. 

«=>80(I3)  <Mo.App.)  Salesman's  compensa- 
tion kild  for  jury.— Salzman  t.  Athletic  Tea  Co., 
fl07. 

JII.  MA§TBR*8  LIABILITT  FOR  UTJITRIBff 
TO  SBHVAIfT. 

(A)  Hatnre  ud  Bxtent  in  General. 

«=>88{3)  (Mo.App.)  Employer  held  estopped 
to  assert  injured  employe's  employment  by  In- 
dependent contractor.— Scobey  v.  Allen  Cooper- 
age Co.,  686. 

<B)  Toola,  MKfihtverTi  Applltuees,  and 
Places  for  Worlc 

«=»IO<r"  102(8)  (M.o.App.)  Duty  to  fnndsh 
reasonably  safe  appliances.— Rlger  t.  M.  B. 
Leming  Lumber  Co.,  680. 

®=»I07(I)  (Mo.App.)  Injury  by  Syinif  piece  of 
wire  cable  cut  by  chisel  held  not  actionable  — 
Riger  v.  M.  E.  Leming  Lumber  Co.,  688. 
<@=>I07(3)  (MoJ^pp.)  Mere  employment  of 
eervont  in  dangerous  business  not  negligence. 
—McDonald  v.  Morrison  Plumbing  &  Sheet 
Metal  Co.,  418. 
€=3|I2(3)  (Mo.)  Violent  jerk  not  necessary 
to  liability  for  negligence  in  maiDtaining  de- 
fective track.- Burtch  v.  Wahasli  Rj.  Co..  338. 
^:»II3(I)  (Mo.)  Care  required  as  to  employes 
on  cars  passing  obstructions  near  track. — 
Schultheia  v.  United  Rys.  Co.  of  St.  Louis.  54. 
€=»II4  (Mo.App.)  Railroad  held  negligent  in 
leaving  scrap  iron  in  passageway.— Glidewell  v. 
Quincy.  O.  &  K.  C.  R.  Co.,  877. 
«=sl2g(l)  (McApp.)  Anticipation    of  injury 

M defective  appliance  essential  to  Uabili^. — 
ger  V.  M.  B.  Leming  Lumber  Co..  660. 

(B)  Fellovr  Servanta. 

«=3|90(l)  (Mo.)  Dual  capacity  doctrine  stat- 
ed.-^UcCall  v.  B.  Nugent  Bros.  Dry  Goods  Co., 
824. 

^s3l90O)  (Me.)  Injury  by  negligence  of  fel- 
low servant  acting  as  vice  principal  actiona- 
ble.—McCall  V.  B.  Nugent  Bros.  Dry  Goods 
Co.,  324. 
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driving  truck 
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•S»286(9)  (Me. 
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—McDonald  y. 
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^287(8)  (Mo.)  Quegtion  of  dual  capacity  of 
driver  of  truck  injarinK  fallow,  worxer  held 
for  jury.— McOall  t.  B.  Nugent  Broe.  Dry 
Oooda  Co.,  324. 

«=928a<5)  <T«x.CMlJ^pp.)  Koowledfe  br 
workman  of  danfer  <tf  repairinr  gaBoUne  tank 
car  held  for  jury.— Clement  t.  Grau,  C.  &  8.  V. 
Ky.  Co.,  714. 

®=»288pt)  (MoJVpp.)  Aasumption  of  risk  by 
inexperienced  employ^  sawing  fallen  tree  into 
logs  held  for  jury.— acobey  t.  Allen  Cooperage 
Co.,  886. 

4=»289(9)  (Mo.App.)  Contributory  negligence 
of  inexperienced  employ^  aawiiig  fallen  tree  in- 
to logs  held  for  jury.— ^cobey  t,  Allen  Cooper- 
age Co.,  686. 

«s>2a&(IO)  (M<.)  Contributory  negligence  of 

mivor  on  excavating  macblse  held  for  jury.— 
Eobison  V.  Floesch  Const.  Co.,  332. 
^=>289(I4}  (Mo.)  Contributory  negligence  of 
street  railway  employ^  atnielc  by  post  near 
track  Aeld  for  jury.— Schultbeia  United  Bys. 
Co.  of  St.  Louis,  54. 

«=>289  (14)  ( Mo  J^pp.)  Contributory  negli- 
gence of  inexperienced  laundry  employ^  caught 
by  mangle  held  for  jory.— Tomlinsoa  v.  Mar- 
BfaaU,  680. 

<S=>29I(I3)  (Mo.A|ip.)  Instruction  held  erro- 
neous as  not  requiring  finding  of  negligence  on 
part  of  employer.— McDonald  v.  Morriaon 
Plnmbina  &  meet  Metal  Co..  418. 
^203(8)  (Mo.App.)  Instruction  held  not  er- 
roneous, as  requiring  employer  to  make  pass- 
ageway absolutely  saf e.— GlueweD  T.  Qulncf,  O. 
&  K.  a  a  Co.,  677. 

IT.  LIABILITIES  FOR  INJURIKS  VO  . 
THIRD  PERSONS. 

(A)  A«st>  OT  Omiulons  of  8eryA»t. 

«»30l(l)  (Ky.)  Father  held  not  liable  nnder 
"family  purpose  doctrine"  for  son's  nerifgence 
m  driving  third  person's  automobile.— Doss  r. 
Monticello  Blex:tric  Light  &  Power  Co.,  1046. 
«=»302(2)  (Ky.)  AotomoUle  owner  not  or- 
dinari^  liable  for  driver's  neriigence.— Doss 
V.  Monticello  Blectrio  Ught  St  Fvwn  Cn., 
1046. 

(B)  Wovle  of  ladopemdlsnt  OoKtnictof. 

^»3I6(I)  (Ky.)  Contractor  operating  logg^i^ 
railroad  held  Independent  contractor.- D.  E. 
Hewitt  Lumber  Co.  v.  Mills,  949. 

<C>  Aettoaa. 

^s)332(2)  (Ky.)  Evidence  held  competent  on 
question  wnetner  one  was  independent  con- 
tractor.—D.  £.  Hewitt  Lumber  Co.  v.  Mills, 
MO. 

TI.  WORKMISII'S  COHPKNSATIOir  ACTS. 

(A)  N«t«r«  ftBd  OronndH  of  M«at«r*a  Ll«' 
bllltr. 

<t=»363    (Tex.CIv.App.)    Nonsubscribing  em- 

Sloyer  of  "ranch  laborer"  held  not  entitled  to 
efensea  excluded  by  Workmen's  Compensation 
Act;  "farm  laborer."— Gordon  r.  Buster,  80&. 

MINES  AND  BONERALS. 

II.  TITI.B!,  COHVMYAMCKg,  AND 
CONTRACIS. 

(B)  CoBTcvMBees  Im  Q*ii«r«l. 

«s>5S(2)  (Tex.G«m.App.)  Deed  held  to  re- 
serve minerals,  and  not  mere  right  to  prospect 
therefor.— States  Oil  Corporation  v.  Ward,  446. 
«=»55(2)  (Tex.Clv.App.)  Grantee  of  half  of 
mlnerala  in  lands  held  entitled  to  half  the 
■  amonnt  paid  for  extenfllon  of  prior  option  given 
by  grantors.— Leonard  v.  Caruthers,  188. 
«=:»55(3)  (Tox.Clv.App.)  Instrument  held  not 
to  convey  title  to^nerals,  but  an  option  to  ex- 
ploit lands.— Leonard  v.  Caruthers,  189. 
«=»55(8)  (Tex.Com.App.)  Flea  of  stale  de- 
mand inapplicable  when  legal  title  reserved.— 
"lutes  Oil  Corporation  t.  Ward,  446. 


(C)  I^Meflf  Ueanacws  mm*  OoMtraeta. 

«=»58  (Tm.ClvJlpPh)  Acceptance  of  delay 
rent  under  lease  held  to  waive  provision  as  to 
consideration.- De  Florea  v.  Smith,  505. 
«»73  (Tex.Clv.Ap p.)  Leases  construed  in  fa- 
vor of  lessors. — Leonard  v.  Caruthers,  189. 
^=*74  (Ark.)  Title  by  adverse  possc^on  suf- 
ficient under  contract  of  sale  of  lease  reqmring 
title  to  be  merchantable.- Hinton  t.  Martin, 
267. 

«=»78(l)  (T»t.Clv.App.>  Lessee  entitled  to 
complete  contract  when  doing  in  good  feitii  er- 
erything  reasonably  necessary.— De  Flores  v. 
Smith,  606. 

Time        not  to  be  of  essence  of  a  lease. 

— Id. 

Lessee  commencing  well  within  lime  for 

which  rental  paid  held  not  in  default— Id. 

True  date  for  commencement  of  well  held 
immaterial  where  time  had  been  extended  by 
payments.— Id. 

0s»78(5)  (TM.OIv>pp.)  BMit  to  terminate 
lease  at  expiration  of  period  where  well  not 
completed  AeM  waived.— De  Slores  v.  Smith, 

506.  •  ^  ^ 


See  Infanta. 


MINORS. 
MONOPOLIES. 


II.   TRUSTS  AND   OTHBR  COHBIHATIOSS 
IK  RBISTAAIin'  OV  TBAUSI. 

«=al2(l)  (Ky.)-  Whether  power  exists  to  raise 
prices  and  exclude  competition  when  deaind 
determines  existence  oi  monopoly.— Love  v. 
Kozy  Theater  Co..  243. 

Combination  of  competing  businesses  fai  a  few 
hands  creates  a  monopoly.— Id. 

"Monopoly"  defined.— Id. 
<=»I2(2)  (Ky.)  Control   of  moving  picture 
business  held  to  constitute  a  monopoly  and  a 
contract  in  aid  thereof  to  be  iUegal.-HLoTe 
tCozy  Theater  Co.,  243. 

HOBTGAGEa 
See  Chattel  Mortgages. 

I.  REftVlSITBS  Ain>  TAUSITT. 
(A)  Nature  and  BBMentlals  of  Con-rer^ne^m 

<^38(l)  (Ark.)  Evidence  held  to  sustain  find- 
ing that  defendant  did  not  bny  land  U^br  dr- 
onmstancea  creating  equitable  mortgage.— Wom- 
aclc  V.  Duckworth,  833. 

▼T.  TRANSFBR  OF  PROPBRTT  KORT- 
OAOBD  OR  OF  WMIITT  OF 
RBDaMPTIOH. 

«=9295<l)  (Tex.Clv.App.)  Uen  of  mortgage 
kept  alive  after  satisfacuon  by  conveyance  of 
land  to  mortgagee.— Elliott  T.  C.  C.  Slaughter 
Co.,  1114. 

IX.  FORBCroSURB  BY  BXBRCISB  OF 
POWBR  OF  8AI.B. 

9S9342  (Tax.Cfv.App.)  Sales  under  deeds  of 
trust  must  be  by  person  pri^eriy  aatborised.— 
Wilson  V.  Armstrong,  755. 

That  mortgagee  asked  grantor  in  deed  of 
trust  to  appoint  snbstitute  trustee  held  im- 
material.—Id. 

Trustee  need  not  tell  beneficiary  in  pereon 
that  he  will  not  act  in  order  to  give  beneficiary 
power  to  appoint  substitute. — Id. 

Beneficiary  held  entitled  to  appoint  substitute 
trustee  under  deed  of  trnat- Jd. 

Presumed  that  trustee  wfll  not  refosc  to  act 
under  deed  of  trust.— Id. 

Grantee  of  mortgagor  Aflid  not  entifled  to  no- 
tice of  designation  m  substitute  trustee.— Id. 
«a»342  (Tex.ClvJVpp.)  No  substitute  trustee 
can  be  appointed,  unless  orii^al  tnistee  re- 
fuses to  act.— Beamer  Syndicata  t.  Stewart, 
795. 
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^3ft4  (TexXlvJtpB.)  NotictB  of.  Mte  under 

tmat  deed  may  be  signed  by  attorney  tot  sub- 
atitute  trnstee. — Wilfion  v,  Armstrong,  755. 

Error  in  date  of  notice  of  sale  held  immateri- 
«].— Id. 

Substitute  trustee  may  aicD  notices  of  sale  be- 
fore appointment.— Id. 

^»356  (Tex.CIV.Ap p.)  Trustee  need  ootj  per- 
sonally post  n'otices  of  sale.— Wilson  t.  Arm- 
strooig,  too. 

«=^M(8)  (Tex.CW.App.)  Whether  grantor  in 
deed  of  trust  had  written  notice  of  designa- 
tion of  anbstitute  trustee  held  for  jury.— Wil- 
son T.  Armstrong,  755. 

X.  MKBCiiOnmai  by  AonoM. 

(B)  Rtck<  to  Forceloae  and  Defenses. 

^3408  (Tex.CDfflJlpp.}  Mortgagee  Tield  to 
have  waived  right  to  declare  indebtedness  due. 
—Ward  v.  Scarbbrougli,  434. 

XI.  RBDElMFTIOTf. 

«s>600<t)  (Me.)  Owner  held  required  to  pay 
all  interest  due  benefidiry  under  trust  deed  on 
fietting  aside  sale.— Hurst  Automatic  Switch 
&  Signal  Co.  v.  Trust  Co.  of  St.  Iionis  Coun- 
ty. 68. 

^=>600(2)  (Mo.)  Offer  to  purchase  notes  not 
tender  of  amount  due  under  trust  deed.— Hurst 
Automatic  Switch  &  Signal  Go.  t.  Trust  Co. 
of  St.  Ijouis  County,  58. 

4B»6ttl  (Mo.)  Beneficiary  in  trust  deed  held 
not  chargeable  for  rents,  profits  or  waste  by 
reason  of  conspiracy.— Hurst  Automatic  Switch 
&  SUcnal  Co.  T.  Trust  Co.  of  St.  ]>iuia  Cotuty. 
58. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Schools  and  Sdiool  Districts; 
Street  Railroads. 

I.  ORBATIOlf,  AI.TBRA.TI01f.  BXISTBSCB, 
AMD  DISSOLUTION. 

(A)  laoorpOTMtloa  and   Incidents  ot  Ex- 

istence. 

«=»20  (Tex.Civ.App.)  Incorporation  held  suf- 
ficiently proved.— Baker  v.  Partney,  166. 

(B)  Territorial  Bxteat  and  aabdlvUloaa, 

Aannatloa,  Cvasolldatlan.  and 
Division. 

4=»38  (Tax.Civ.App.)  Act  permitting  city  to 
extend  boundaries  for  school  purposes  held 
not  nnconstitutiona).- Uoerach^  v.  City  of 
Ragle  Lake,  996. 

XV.  PROCBEDINGS  OF  COUNCIL  OR 
OTHER  ODVBRNUrO  BODY. 

(B)  Ordlnnnee*  and  Br-Lnvre  In  General. 

«s»122(l)  (MoJkpp.)  Ordinance  limiting  train 
need  held  sufficiently  pleaded.— Gengle^ch  t. 
iSvne,  1092. 

«bI22(4)  (Tax.Clv.App.)  Legal  adoption  of 
ordinance  hM  lufBcienUy  proved.— Baker  v. 
Partney,  168. 

Vn.  CBVTRACTS  IX  GBHERAX^ 

4»249  (Ky.)  Payment  and  acceptance  of  set- 
Ued  amount  by  a  city  to  chief  of  police  for 
dieting  prisoners  bin^g  as  to  amount  due.— 
City  of  Corbin  v.  Davis,  564. 

IX.  piTHJc  nrntcvBiuDimi, 

(B)  Aasesamcnts   for  Benellta;   and  Spe* 
clal  TnxeH. 

4=9451  (MoJ^pp.)  Lien  of  tax  bill  for  street 
improvement  not  defeated  because  computa- 
tion and  apportionment  of  costs  was  made  by 
dark  of  board  of  pnUic  works  instead  of  board 
itaelf.— ParkeT-WuVagtin.  Co.  of  Cedl,  1100. 

(F)  BnfnrooMont  aff  Aaaasanienta  nad  9m— 

«lal  Taxes. 

«sb562(I)  (Mo. An.)  Bnforcement  of  lien  of 
tax  bill  for  street  improveneiUt  keW  not  barred 
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bjF^huAwLr-PiBTker-WaAiBftott  Co.  .t. 

In  absence  of  evidence  as  to  why  suit  was 
npt  prosecuted  more  diligently  court  cannot 
say  ^aintltf  did  not  bring  It  In  good  f  aith^Id. 

X.  POLIOB  POWBR  AHD  RMVIiATIOllt.' 

(A)  Delosatlon*  Bxtentt  and  Bxerelse  of 

Power. 

4^601  (TmuClvJ^pp.)  Zoning  ordinance,  pro- 
hibiting erection  of  business  Duilding  in  reai- 
:  dentiel  wwe,  halA  void.— Hill  v.  Storrle^  234. 

(B)  Tflolatlans  and  Bnfoiwsakont  ot  Resn* 

Isttona. 

4=»636  (Ky.)  Police  court  cannot  b«  |[iT0B 
jurisdiction  outside  of  boundaries  ot  mimieiiial- 
ity.— Rieser  v.  Ward,  255. 

Statute  fteld  not  to  give  police  court  juris- 
diction outside  the  boundariea.— Id. 

Statute  held  not  to  give  Louisville  power  to 
puDisb  offenses  on  hlgnway  oatsidie  bonndarlM 
— Id. 

XI.  VSB    AND    RBGUIiATION    OF  PUBLIO 
PLACBS,  PROPERTY,  ATiD  WORKS. 

(A>  Streots  and  Other  Fabllo  Wmya. 

«=»682(4)  (Tex.Qom.App.)  Cltg  may  zequira 
indemnity.— Northern  Texas  Inaction  Co.  v. 
City  ol  Polytechnic,  73. 

<S=»705(I)  (Mo.)  AntomobRe  driver  must  use 
ordinary  care  and  anticipate  presence -of  others 
oa  highTOBy^Ooodwin  t.  Bugas,  50. 
1^705(6)    (T0x.C1v.App.)    Leaving  motor 
truck  in  highway  held  not  willful  obstruction.— 
Jones  V.  Sunshine  Grocery  &  Market,  614.  ' 
«=>705(I0)  (Tex.Clv.App.)  Driver  of  car  must 
use  lights  showing  dangers  ahead.— Jones  t. 
Sunshine  Grocery  &  Market,  614. 
«»706<2)  (Ky.)  Bvidence    not   showing  in- 
fant was  unaccompanied  by  adnlt  with  par- 
ent's consent,  recovery  was  not  warranted  for 
violation  of  statute  prohibiting  driving  to  in- 
fant not  so  accompanied.— Doss  v,  Monticello 
Electric  Light  &  Power  Co.,  1046. 
3=9706(2)  (Mo.App.)  Where  plaintiff  relied  on 
speed  ordinance,  but  did  not  prove  any,  de- 
murrer to  evidence  should  baVe  oeen  sustained. 
— Kroell  V.  Lutz.  424. 

€=>706(3)  (Mo.App.)  Location  of  accident 
within  portion  of  ci^  affected  by  speed  ordi- 
nance must  be  proved.— Colombia  Taxlcab  Co. 
V,  Mercurio,  1096. 

«=s>706(9)  (Tax.GlV.App.)  Driver  of  car  col- 
liding with  standing  truck  in  nighttime  guilty 
of  contributory  negligence.— Jones  v.  Sunshine 
Grocery  &  Market,  614. 

Proof  of  lighting  equipment  not  proof  of  use 
thereof.— Id. 

«=>706(8)  (Mo.)  Instruction  that  the  driver 
of  au  automobile  can  act  on  the  assumption 
that  a  person  crossing  the  street  mil  exercise 
ordinary  care  fcela  misleadfaig.- Goodwin  t. 
Bugaa,  fiO. 

XU.  TORTS. 

(C)  Defects  me  Obatmetlona  In  Streeta  and 

Other  Pnbllo  Ways. 

«=»79l(2)  (MoJ^pp.)  Oity  held  to  have  con- 
structive  notice  of  dajigerous  condition  of  aido- 
walk.— Waason  v.  City  of  Sedalia.  399. 
«=»82l(ll)  (MoJ^pp.)  Overruling  of  city's  de- 
murrer to  evidence  of  plaintiff,  suing  for  per- 
aonal  injuriea,  held  not  error.— Wasaon  v.  City 
of  Sedalia,  899. 

XIII,  FISCAI,  MAHAOBHBNT.  PUBLIC 
DBBT,  SBCVRITIB9,  and  TAXA- 
TION. 

tA)  Power  to  Inonr  Indebtedness  and  ESx- 
pandit  nres. 

«s»866  (Ky.)  City  of  the  fourth  class  cannot 
appropriate  funda  for  expense  of  keeping  pris- 
oners charged  with  fsloDies.— City  ot  Oorbia 
V.  Davis,  504. 
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4=>878  (Mo.)  Creditor  of  city,  in  BbBenee  of 

authorization  ot  debt  by  voters,  ia  limited  in 
collection  to  excess  of  levy  for  current  ex- 
penses—State ex  reL  Citr  of  Sedalia  t.  Weln- 
rich,  872. 

(O)  Bond*  mmA  Othar  Seevrltlaa*  ««d  limk* 

ing  Pniiil«. 

^»9I8(I)  (Mo.)  Befunding  an  existing  debt 
by  city  by  an  issue  of  bonds  does  not  create  a 
new  debt  requiring  voters'  assent.— State  ex  reL 
aty  of  Sedalia  v.  Weinrich.  872. 
®=39I8(2)  <Ky.)  Ordinance  providing  for  bond 
election  not  required  to  fix  tax  rate.— King  v. 
Katterjohn,  250. 

Ordinance  providing  for  bond  election  need 
not  state  assessed  value  of  property,  nor  pre- 
sent debt  of  city  to  show  debt  within  constitu- 
tional limitation. — Id. 

^=>9IB(3)  (Ky.)  Publication  of  ordinance  for 
bond  election  held  sufficient.— King  v.  Katter- 
john, 250. 

4s>927  (Mo.)  City  treasarer  may  not  refuse 
to  sign  btHids  to  refund  a  jadgment  a^tnst  the 
city.— State  ex  rel.  City  of  Sedalia  v.  Weinrich, 
872. 

City  treasurer  may  not  refuse  to  sign  valid 
bonds,  though  the  tax  to  pay  them  is  invalid. 
-Id. 

«=393(  (Mo.)  Bonds  to  pay  a  judgment  against 
a  city  may  not  take  effect  until  the  old  debt 
is  extinguished.- State  ex  reL  City  of  Sedalia 
V.  Weinrich,  872. 

<D)  Tuea  and  Other  Revenna^  tmA  Appli- 
cation. Thereof. 

«=:a856(l)  (Mo.)  Rights  of  city  to  levy  tax  de- 
pend OD  act  of  Legislature,  and  are  subject  to 
be  changed  by  it.— iS£ate  ex  rel.  City  of  Sedalia 
V.  Weinrich,  872. 

4=9956(2)  (Mo.)  Statute  construed  to  prevent 
an  increase  in  total  tax  levy  of  more  uian  10 
per  cent,  for  1920  and  each  encceeding  year.-- 
SUte  ex  rel.  Ci^  of  Sedalia  v.  Weinrich,  872. 

Incurring  law&l  Indebtedness  by  a  city  while 
a  certain  tax  levy  was  lawful  cannot  prevent 
Legislature  from  reducing  th«  loTy.— Id. 

MURDBB. 

See  Homidde. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  e=sfl94~S2S: 

NAMEa 

^=»I8  (Mo.)  Rule  as  to  presumption  of  iden- 
tity of  persons  with  same  names  stated.— Wool- 
ridge  V.  La  Crosse  Lumber  Co.,  294. 

nauonal  banks. 

See  Banks  and  Banking,  *=>260-282. 

NEGLIGENCE. 

8f9  Master  and  Servant,  «=>S8-322;  Munidpal 
Corporations,  <t=»791-821;  Railroads, 
274'-i4i5;   Street  Railroads,  «=399-117. 

I.  ACTS  OB  OMISSIONS  CONSTITlTTtira 
NBGIilGBnOB. 

(B)  DuKerouB  Svbatftncea,  HaelilBevyt 
and  Otker  InatrvmeBtaUtlea. 

«=>2I  (Tex.ClvApp.)  One  building  fire  liable 
for  failure  to  exercise  ordinary  care.— Barron 
V.  Hay,  225. 

(U)  Condition  and  Cae  of  Land,  BnJIdlnvit 
.  and  Other  Strnctnrea. 

4=339  (Mo.)  Landowner  not  liable  for  death  of 
child  drowned  in  unguarded  pond.— Rallo  v. 
Heman  Const.  Co.,  C32. 

n.  proximate:  cavsb  op  injury. 
«=>59  (T»x.Cani.App.)    Teat    of  proximate 
cause.— Clement  v.  Gulf,  C.  &  S.  F.  By.  Co., 


ITEBN  BEPOBTEB  HSfi 

«»S9  <T«c.Clv>ppb)  Antitipatlan  of  ezMit 
c<n»e<iaences  unneeeatary.— -fitinea  t.  Morrow* 
188. 

m.  CONTRIBUTORY  NEGLIGENCR. 
(A)  Perflona  I«J«red  in  General. 

iS=369  (Tex.Clv>pp.)  One  need  not  antiapate 
negligence  of  another.— Payne  v.  Doubtful,  134. 

(B)  Children  and  Othera  Under  Dlaahllftr. 

€=>85(2)  (Mo.)  Care  required  of  boy  eight 
yeare^       measured  by  capacity.— Goodwin  v. 

'  IT.  ACTIONS. 

(A>  Blarh«  of  Aotloa,  Partlea,  Prellnlnarr 
ProceedlnKa,  and  Pleadlnx. 

^=^116  (Me.App.)  Affirmative  plea  of  contrib- 
utory negligence  not  an  admission  of  negligence. 
—McDonald  v.  Morrison  Plumbing  &  :<heet 
Metal  Co.,  418. 

<S=>II7  (Tex.Civ.App.)  Proof  of  contributory 
negligence  without  pleading.— Jones   v.  Sun- 
shine Grocery  &  Market,  614. 
«=»M9(4)  (Teiiii.)  Proof  confined  to  acts  al- 
leged.—Moore  &  McFerren  v.  Fletcher,  824. 

<B)  Evidence. 

«=»I34(2)  (Mo.App.)  May  be  inferred  from 
facts  in  evidence. — Riger  v.  M.  B.  Leming 
Lumber  Co.,  689. 

CO)  Trial.  Jndsmant.  and  Review. 

•&=>i36(9)    (Mo.App.)   Question    for  Jntr.^ 
Riger  V.  M.  E.  Leming  Lumber  Co.,  689. 
<8=»l36(26)   (Ky.)  ContributoiT  negligence 
question  for  jury.— D.  B.  Hevitt  Lumber  Co. 
V.  Mills,  949. 

«S=»I36(26)  (Tex.Clv.App.)  Contributory  neg- 
ligence usually  question  for  jury. — Sbawver  v. 
American  Ry.  Express  Co.,  800. 
<S=3l36(30)  (TwuOvJ^pp.)  Contributory  neg- 
ligence of  person  riding  on  troek  going  over 
uDstriicted  croaaing  aueatioji  tot  jorr. — 
Baker  v.  Fields,  170. 

^141(3)  (Ttx.Clv.AH.)  Definition  of  con- 
tributory negligence  sumdent^Baker  t.  Bridg- 
es, 169. 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 

NEW  TmAL. 

See  Criminal  Law,  «=3917-0S& 

II.  GROL'NDS. 

(B)    Hlaeondnot   ot   Parties,   ConnRe),  •> 
WltneMaea, 

^=>2B  (Tex.Cfv.App.)  Refusal  to  grant  new 
trial  for  damages  after  specific  performance 
decree  rendered  ineffective  by  conveyance  to 
innocent  purdiasere  held  error;— Beamer  Syn- 
dicate V.  Stewart,  795. 

(D)  Dls^nallOcatlon  or  Ulacondnct  of  or 
AffectlBK  Jnrr- 

4=s>48  (T0X.Civ.App.)  Instruction  tp  panel  not 
to  dtecosa  verdict  kM  erroneoua.— O'Nefl  v. 
<)uilter,  116. 

III.  PBOCBE.DIHaS  TO  FBOdnOB  NBW 
TRIAL. 

(S=3lt9  (Ky.)  SUtute  requiring  motion  within 
three  days  ie  mandatory.- Pleasure  Ridge  Park 
Distillery  v.  Commonwealth,  by  Bradley,  947. 
€=9)29  (Tex.Coin.App.)  Refusal  of  several 
special  issues  properly  incorporated  into  one 
subdivision  of  motion  for  new  trial.— Walker 
V.  Hirscb  Cooperage  Co.,  710. 

NONSUIT. 
See  DiamiBsal  and  Nonsuit. 

NOTES, 
See  Bins  and  Notts. 
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Noxicn. 

(T«.CIvJVp|i.)  Whatever  is  notice 
enough  to  exdte  attention  is  notice  of  what 
might  have  been  dlscOTered  by  inquiry.— Grif- 
fith V.  Wynne,  171. 

NUISANCE. 

I.  FBIVATB  aDUAJTGBS. 

(A)  Natav*  of  laJWTf         U»Ulltr  Thw*- 

.  f  DV. 

«=»3(l)  (Tex.Clv,Ap».)  ImproTcments  siibject 
to  restraint.— Miller  t.  DichiDBonf  1014. 

OBLIGATION  OF  CONTRACTS. 

See  CoDStittttional  Law.  ^143-171. 

OFFICERS. 

See  Jostices  of  the  Peace;  Public  Service  Com- 
mlBSionB;  BeceiTers;  Sheriffs  and  Consta- 
bles. 

I.    APPOIllTMBnfT,    ftVAI^iriCATION,  AND 

(A)  01Be«s,  MA  P«w«r  to  Avpolttt  to  anA 
Remove  from  OlAcv. 

^s>l  (T6l(.ComJV|lp.)  "Public  office"  defined.— 
Conmuaaionera'  Court  of  limestone  County  t. 
Garrett,  970. 

lU.  RIGHTS,  POWERS,  DrTIBS,  AMD 
LIABILITIBB. 

«=>IOO(l)  (Ky.)  Where  fees  of  officer  were 
fixed  before  indactlon  into  irfBce,  an  agree- 
ment to  aocect  less  is  not  binding.— Ci&  of 
Oorbin  T.  DaVlB,  664. 

PARDON. 

«=»2  CTncCr^pp.)  Statute  regulating  Prison 
Commission,  but  not  restricting  Governor,  is 
constitutionaL— Ex  parte  Redwine,  86. 
«=3»I0  (Tex.Cr.App.)  Unconditional  pardon 
can  be  revoked  only  for  fraud.— <Ex  parte  Bed- 
wine,  96. 

«=s>l4  (Tax.Cr>pp.)  Parole  conditioned  on 
obedience  to  statute  incorporates  statute  there- 
in.—Ex  parte  Bedwlne.  96. 

Parole  con^tioned  on  Governor's  revocation 
precindea  couct'a  mqnlcy  as  to  violation.— Id. 

PARENT  AND  CHILD. 
Bee  AdiH^tioni  Guardian  and  Ward;  Infanta. 

PARTIES. 

For  partica  on  appeal  and  review  of  rulings  as 

to  parties,  see  Appeal  and  Error. 
For  parties  to  particular  proceedinga  or  instro- 

mcnta,  sec  alao  tha  vanous  specine  topics. 

U.  DBFBHDAHTfl. 
{B)  JOiB4l«r. 

^=329  (Tex.Coin.App.)  Exceptions    for  non- 

Joinder  of  parties  properly  overruled  vrhen  lia- 
ility  not  shown  by  pleadings.— Mayotown 
Lumber  Co.  v.  Nacogdoches  Grocery  Co.,  704. 
4»33  (T«x.CIvJ^pp.)  Members  of  partnership 
not  Deceesary  parties  in  action  against  trustee 
in  charge  to  wind  np  bntlnesB.— l^den  v.  Byph- 
lett,  1^ 


T.  DEFECTS,  OBJBCTIOKS, 
AMBNDHENT. 


Am 


^9S5(9)  (Arlt.)  Amendment  of  complaint, 
not  changing  cause  of  action,  held  permissible. 
--Foster-H^eomb  Inv.  Co.  t.  Little  Bo^  Pub. 
Co..  597. 

PARTITION. 

I.  BY  ACT  OF  PARTIES. 

^9(2)  (T«K.CivApp.)  Evidence  ftefaf  insuffi- 
cient to  show  that  snares  that  parties  agreed 
upon  were  so  segregated  as  to  Meotify  theok— 
Brown  t.  Kirk.  223. 


n.  Acmoiu  WQK,  fastiituui.' 

<A)  Rlarlie  ot  Aetlon  «nd  D*ftt«sea* 

«=»I2(3)  (Ts)(.CIvJ^pp.)  Wife's  heir  not  «b- 
titled  to  partition  of  homestead  as  against  ^sor* 
viviog  husband's  lUbt  of  occnpatioB.— Jasoisoit 
V.  Wells,  806.  . 

«=9l6  (Ky.)  Parties  held  not  to  claim  fro« 
common  source,  defendants  daiming  only  pos- 
seaaion  through  ancestor.— Hall  v.  Profit,  576. 

<B)  PTMcedlBcs  mmA  lieUef. 

®=»77(4)  (Ky.)  Without  proof  or  description 
in  pleadings  land  may  not  be  held  unsuscepti- 
ble of  partition.— Ha rknesB  v.  Porter,  953. 
^=>\0Q  (Mo.)  Unauthorized  art  uf  commission- 
ers immaterial  on  collateral  attack  after  con- 
firmation.—Edwarda  T.  Harrison.  328. 

PARTNERSHIP. 

I.  THE  RELATION. 
(O)  Evidence. 

(Mo.App.)  Partner's  declarations  inad> 
missible  to  corroborate  hia  testimony  as  to 
other  defendant  being  a  member  of  the  firm.— 
Hely  V.  Hinerman,  (©8. 

«935  (TaK.Civ.Aba.)  Evidence  held  to  sustata 
finding  of  partnarriup.— Evans  v.  gyphrett,  141. 

IT.  BIGHTS  Aim  LIABIUTIBU  AS  TO: 
THIRD  PBRSOWS. 

(D)  AoUma  br  or  AcmiuMt  Firms  or  Part- 
■en. 

^»I9I  (MoJ^pp.)  Loss  to  firm  from  partner's 
absence  through  personal  injuries  held  not  re- 
coverable by  firm.— Columbia  Taiicab  0*.  v. 
Mercurio,  1096. 

•^191  (Tex.Clv.App.)  (3annot  be  sued  aa  a 
legal  entity.- First  Nat  Bank  v.  Alexander, 

229. 

VU.  DISSOLUTION.  SBTTLBHEIfT,  AND  . 
ACCOUNTING. 
(B)  Rlvktfl,  Powera,  ami  UabUitlea  afees 
DIsBolaittoB. 

«»279  (T«x.ClvJlpp.)  Bank  Md  warranted 
in  giving  procefeds  of  sale  of  dissolved  firm's 
property  to  former  partner.— Edwards  t.  Xirtt 
Nat  Bank,  227. 

PAYMENT. 

See  Subrogation. 

PENAiyHEB. 
n.  ACTIONS  AND  oTBBR  mocEBimras. 

4=s>37  (Ky.)  Statute  as  to  motion  for  new 
trial  .in  olvit  action  applies.— Pleasure  Ridge 
Park  Distillery  v.  Commonwealth,  by  Bradley, 
917. 

PERJURY. 

II.  FROSBCVTION  AND  PUNISHMENT, 

^=»2I  (Arfc.)  Indictment  held  not  too  general 

to  state  charge.— Glower  v.  State,  26-5. 
«=»22  (Ark.)  Indictment  held  to  sufficiently  al- 
lege that  person  had  authority  to  administer 
oath.— Clower  v.  State,  265. 
<s=»34(l)  (Ark.)  One  witness  insuffirient  to 
sustain  conviction.— Clower  v.  State,  205. 
^^37(4)  (Arfc.)  Instruction  as  to  corrobora- 
tion of  witness  held  erroneously  refused.— 
Glower  v.  State,  266. 

PERPETUITIES. 

«=»8(l)  (Tox.Civ.App.)  Bule  does  not  apply 

to  gift  of  charity. — Community  of  Priests  of  St 
Basil  v:  Byrne,  1016. 

^E3>8(7)  (Tax.Clv.App.)  Contract  for  retrana- 
fer,  bHBing  one  tor  charitable  parposes,  held  not 
offending  against  mle  denoancing  i^erpetuities. 
—Community  of  Pzieata  of  St.  Basil  T.  Byme^ 
Mttfi.  ' 
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PHVBICUNB.  AND  SDMBONS. 

^18(9)  (Mo.A pp.)  Negligence  in  malpractice 
suit  hwl  for  jur;.— Haxue  v.  TbreadgUl,  886. 
•s>l8<IO)  (Mo.App.)  InstnictioD  held  not 
liroader  than  petition.— Hague  ThreadgiU,  80& 
IsstructioD  on  measure  of  damages  And  not 
fcoo  broad.— Id.  / 

-  PUSADINO. 

Bee  Bqultr,  «=>273. 

For  pleadings  in  partteulu  actions  or  proceed- 
ings, see  iJso  tae  vaiious  qtedfto  toucs. 

For  review  of  rulings  relating  to  pleamngB,  see 
Appeal  and  £rror. 

K.  FORH  AHD  ALLGGATIOIIg  IR 

«=»34(4)    (Tex.Clv.App.)   Construed  against 

S leader. — Berry  v.  American  Rio  Grande  Land 
:  Irrigation  Co.,  560. 
«=»35  (Mo.)  Alleged  negligence  not  connected 
witb  injury  mere  surplusage.-^rone  United 
Bys.  Co.  of  St.  Louis,  654. 
4s»36(2)  (Tox.Olv.App.)  Duress  waived  by 
prayer  for  specific  performance. — Ghitierrea  t. 
Gu^r.  497. 

n.  DBCLAHATIOV^,      COMPLAINT,  FKTl- 
TI03I»  OR  STATBHKHT. 

«s>83  (KyO  Exceptions  to  be  negatived.— 
Doss  T.  Biontlcello  ESectric  laght  ft'Power  Co., 
1046. 

•ao4Q  (Teaii.)  What  deelaratioo  mast  allege 
to  count  on  violation  of  statnte  stated.— Moore 
Sb  McFerren  t.  Eleteber.  924. 

m.  PI*BA  OR  AX8WIBR.  CROBS-COSU 

Pi^Anrr,  ahd  apfiIdavit  of 

DBVBHBB. 

CB)  DUmtorr  Flow  umji  Hattw  tm  Aka««- 
Mcnt. 

•=»lll  (Tex.C)v.App.)  Bene6t  of  any  statuto- 
ry exception  confined  to  exceptions  Invoked  in 
controverting  affidavit  to  plea  of  privilege.— 
Na^e  V.  Weatberby  &  Co.,  &0&. 

Merely  pleading  frajid  ^thont  proof  does 
npt  give  juriadicuon  under  escoptum  to  gon- 
eral  statute  ol  venue,  wbere  plea,  of  privilege 
is  filed.— Id. 

Burden  of  proving  fraud  on  bearing  of  plea 
of  privilege  upon  plaintiff.— Id. 

Svidence  held  to  snstain  finding  or  absence  of 
tisnd  on  hearing  of  plea  of  prlvuege.— Id. 

VK.  AHBHDBD  AHD  ■UFPLRHBIITAXt 
FI.BADIBOS  AlID  RXPLBADBR. 

«=32«8(0  (Tex.C0m>pp.)  No  new  cause  of 

action  where  allegations  of  amended  pleading 
are  aubstantially  eame,  and  same  evidence  sup- 
l^rts pleadings. -rFuUer  v.  El  Paso  Times 

4=^*248(2)  (Tex.Com.App.)  Amended  pleading 
abandoning  alternative  does  not  set  up  new 
cause  of  action.— Fuller  v.  El  Paso  Times  Co., 
46C. 

4=9248(4)  (TBX.Con.App.)  Amended  pleading 
'  alleging  dnratlon  of  contract  for  definite  pe- 
riod Acid  not  to  set  up  new  cause  of  action.— 
Fnller  v:  El  Paso  Times  Co.,  455. 

Allegation  of  amended  petition  that  contract 
was  for  definite  period  hetd  not  to  set  up  new 
canse  of  action  in  suit  for  amount  due  there- 
under when  terminated.— Id. 

Amended  petition  for  recovery  of  value  of 
increased  circulation,  instead  of  **adeqaate  com- 
pensation" for  additional  services,  held  not  to 
set  up  new  caaae  of  action. — Id. 

Amended  petition  declaring  on  same  contract, 
though  differing  as  to  terms  and  effect  thereof, 
did  not  set  up  new  cause  of  action.- Id. 

Xni.  DBFBCTS  AND  OBJBOTIOK9,  WAFV- 
BRf  AHD  AIDBR  BY  VBBDH3T  OB 
JUD6HBHT. 

«s»406(7)  (Tex.Clv.App.)  Ordlvance  extend- 
ing limits  of  city  for  school  purposes  held  suffi- 


dently  pleaded  in  absence  of  exceptton^lfoer- 
scheU  V.  aty  of  Eagle  Lake,  996. 
«=9433(3)  (Moj^pp.)  Petition  held  to  state 
cause  of  action  after  verdict.— Field  Bros.  v. 
Green,  1078. 

^^33(2)  (Mo.App.)  Petition  against  carrier 
for  misdelivery  held  good  after  verdict— Tandy 
v.  Wabash  Hy.  Co.,  1^. 
4»433(4>  (Tox.CoM.Ap  p.)  Plea  of  dty 
against  oodefendant  in  personal  Injury  case 
h«Id  to  support  judgment  for  affirmative  re- 
lief, wbere  no  exceptions  were  fled.— Northern 
Texas  Traction  Co.  v.  Citv  of  Polytechnic,  73. 
«»433(8)  (Mo.)  Complaint  for  injuries  to 
passenger  on  elevator  Mid  sufficient  alter  ver- 
dict Reel  V.  Consolidated  Inv.  Co.,  48. 

rOUCE  POWER. 

8e«  Uonidpal'  Corporations,  4sa6(n.-686. 

PB&CTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  tbe  various  spedfio  topics. 

PBBSGBIFTION, 

See  Adverse  Possession;  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 
See. Attorney  and  CUant;  Broken;  Factors. 

I.  TBB  RBIATIOH. 
(B)  Tcrmlnatlok. 

«c=>33  (T«t.CoflkApp.)  Agent's  authority  rev- 
ocable by  simple,  private  declaration  at  any 
time,  with'  or  without  reason.— Morgan  t.  Harp- 
er, 71. 

ir.  HriTAL  RfOHTS,  DOTIBS,  AHD  LIA- 

(A)  Bxeeatloa  at  Accaer. 
^s>78(4)  <Mo.>  Agent  has  burden  of  account* 
ing  for  money  and  property  received.— O'Daj  v. 
Annex  Realty  Co..  22. 

III.  RIGHTS  AKD  UABU,ITIBS  AS  TO 
THIRD  PBR«OaB. 

(C)  VmathOTlaed  «]kA  Wrrajrfal  Aeta. 

«=:»I5I(3)  (TojbConJkpp.)  Principal  revoking 
special  agent's  authority  must  use  reasonaUe 
care  to  prevent  third  persons  ba^  mUed.— 
Morgan  v.  Harper,  71. 

(D)  RatUlMUoM. 

9=3l63(3)  (TexX)iv.AppO  Agent  cumot  ratify 
own  onautborised  acts.— (^tizeos'  Nat  Bank  of 
CTameron  v.  Good  Boads  Gravel  Co..  153. 
9=»I66I'I)  (Tex.CIv.App.)  Batificadon  mustbs 
had  with  knowledge  of  matexJal  facta.— Citi- 
zens' Xat.  Bank  of  Cameron  v.  Good  Boads 
Cxravpl  Co..  153. 

<^I70(2)  (Tsx.ClvJ^pp.)  Buyer  htU  to  have 
ratified  order  given  by  ma  clerks.— R.  B.  Mc- 
Donald Co.  T.  Goldberg,  226. 

(E)  Notice  to  Agrent. 

•^177(2)  (Tox.Clv.App.)  Purt^er's  agenfs 
understanding  as  to  terms  of  contract  made  by 
purchaser  himself  not  imputable  to  purchaser. 
^oyntoB  V.  Guaranty  State  Bai&  of  Longview, 

PRINCIPAL  AND  SURETY. 

See  Indemnity. 

I.  OREATIOK  AHD  BXI8TBHCB  OP  RB- 
tATIOH. 

<A)  Between  Indlvldnal*. 

«»3fi  (Ar4(.)  Sureties  held  not  relieved  from 
liability  by  reliance  on  mere  promissory  r^ 
resentatlons.— Bo^  City  Bottling  Works  t. 
Godcbanx  Sugars,  825. 
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OF  SUBETT. 

<ss>5d  (Mo.)  Surety  companr'B  bonds  con^- 
Btraed  according  to  reasonable  intent  of  the 
parties.— Missouri,  K.  &  T.  Ry.  Go.  t.  Ameri- 
can Surety  Co.  of  New  Xork,  667. 

Surety  company's  bond  must  be  construed 
In  its  enUrety»  resoli^ff  ambiguities  against 
snre^.— Id. 

Circumstances  surrounding  parties  consid- 
ered in  construing  surety  company's  bond.— Id. 

PRISONS. 

«s>l8(4)  (Ky.)  Statutes  as  to  fees  aUowed 
sheriff  for  dieting  prisoners  construed  not  to 
apply  to  keepers  of  jails  in  cities  of  fourth 
class.-K7ity  of  Corbin  t.  J>avis,  564. 

FBOCESS. 

I.  NATOKK,  ISflVAlirCB.  RBdVISITES,  AND 
VALIDITY. 

«=92  (Tex.CIvJ^pp.)  Statute  as  to  essentials 
of  citation  mandatory.-^ntierres  T.  Cueltar, 
497. 

«S924  (T«x.ClvJlH.)  S^nnmbor  of  suit  mast 
appear  In  body  of  citation.— ^Ihitierres  t.  Onri- 
la^4»7. 

Citation  held  to  satisfy  statute  as  to  notinf 
date  of  isBuance^Id. 

«a>26  (TwtXSIvJ^pp.)  Citation  jbeU  to  soffi- 
dentiy  state  time  of  ht^dfng  court— Qutiorres 
r.  Onellar,  497. 

II.  service:. 

(C)  FabIloKtl«n  or  O0Mr  Hoilee. 

^=>86  (Mo.)  A  party  may  pritK)eed<by  pbblica- 
tiou  against  «  defendant  if  living,  or,  u  doa4 
against  hia  anknoirn  beinL— Simms  t.  Thomp- 
son, 876. 

«=>87  (Mo.)  PubliCBtioa  stfttBte  not  limited  to 
actual  nonresidents.— ^inuna  r.  Thompson,  876. 
«s»l06  (Mtt.)  Publication  htid  to  be  in  cosbf^- 
anee  wttii  statute. — Slmms  t.  ThompsAO,  876. 

PROHIBITION. 

I.  NATVIUD  AND  OROUNDS. 

«=»8(2)  (Mo.)  Where  appeal  lies,  prohibition 
will  be  demed.-HBtate  ex  rel.  Caron  v.  Desr- 
ing,  629. 

^»IO(l)  <Mo.)  ^aprone  Court  may  prevent 
inferior  judicial  tribunals  from  exceeoing  juris- 
diction.— State  ex  rel.  Caron  v.  Dearing,  629. 
4=»I0(2)  (Mo.)  Order  restraining  shipment 
and  feeding  of  garbage,  granted  without  notice, 
held  beyond  jurisdiction  of  trial  court.— State 
ex  rel.  Caron  T.  Dearing,  629. 

PROMISSOBY  NOTES. 
See  BiDa  and  Notes. 

PBOFSBTX. 

See  Improrementa. 

PCBUC  mPROVKMENTS. 

See  Municipal  Corporations,  «e»4Bl-562. 

PUBUC  SERVICE  COBIMISSIONS. 

<^I9(I)  (Mo.)  Rate  fixed  by  Commiasion 
presumed  reasonable,  and  burden  on  party  at- 
tacking.—State  ex  rel.  City  of  Harrisonville  T. 
Public  Serrice  Commission  of  Mlssoarl,  852. 
9=}35  (Mo.)  Rate  fixed  by  Commission  final 
when  not  unreasonable,  etc.— State  ex  reL  City 
of  Harrisonville  t.  Public  Service  Commisston 
of  Missouri,  852. 

PUBLIC  SERVICE  CORPORApONS. 

See  Carriers ;   Electricity ;   Railroads ;  Street 
Railroads;  Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 
Bee  Work  and  Labor. 


DIGBSrr  BidlMad* 
■M  nme  topla  and  KKT-MUHBEB 

QUIBTINO  TITLE. 

I.  RIGHT  QV  ACTION  AND  DBFBNSBS. 

«»7 ( I )  (Tex.Clv>pp.)  Contract  to  devise 
land  not  in  writing  not  cloud  on  title.— Walker 
V.  Haley,  541 

(8=9 10  (2)  (Ark.)  Defendants  cannot  dialleiMie 
common  source  of  title. — Sadler  v.  OampbeU, 
588. 

Without  commwi  source  plaintiffs  must  de- 
raign  titie  from  government.— Id. 

II.  PROCKKDIirGS     AMD  RBLIKF. 
«»34(3)  (Mo.)  Petition  need  not  sUte  wheth- 
er unknown  defendants  are  residents.— Simms 
T.  Thompson,  876. 

Failure  to  state  interest  of  unknown  helra 
held  not  error.— Id. 

«=»43  (Ark.)  Allegation  of  Improvements 
need  not  be  denied.~Sadler  v.  Campbell,  588. 
«=>44(l)  (Tex.Clv.App.)  Defendants  held  to 
hare  burden  of  proof  of  right  to  relief.— Walk- 
er T.  Haley.  544. 

«s»44(4)  (Ark.)  Sridence  held  to  show  par- 
ties claimed  under  common  source,— Sadler  t. 
Campbell.  688. 

BAILBOADS. 

Bee  Street  Railroads. 

I.  CONTBOL  AND  REOVLATZOIT  IN 

GENERAL. 

•&»5i/2  [New,  vol.  6A  K^-No.  Series] 

(Mo.)  Judgment  agaimt  Director  Oeneral 
not  affected  by  ecroneoua  iniamanA  agaijiBtoom- 
pany.— Elliott  Chicago,  M.  &  St,  P.  By. 
Co.,  17. 

^51/2  [Now,  vol.  6A  Kev-No.  Serias] 

(MoJKpp.)  Owner  of  road  returned  by 
federal  Transportation  Act  liable  for  discrim- 
ination.— Stroud  T.  Missouri  Pac.  R.  Co-,  881. 
<S=^5'/2  [New.  Vol.  6A  Key-No.  Series] 

(Tex.ClvAp|i.)  Execution  against  federal 
agent  unauthorised.— Payne  t.  OoubtfuL  134. 
<S=»5i/2  [New,  vol.  6A  Key-No^  Sarioa] 

(Tex,Clv.AH.)  Finding  of  injury  after  tw- 
minatim  of  federal  <>ontrol  Justified.— Daria  t. 
Finch,  77S. 

VS.  CONSmtlCTIJH^^MAyfTVlfAHGB,  AHO 

«=3l03(t)  (Ky.)  Contribution  to  cost  of 
maintenance  of  fence  not  required. — Hanger  r. 
liOuisviUe  &  N.  R.  Co.,  66S. 

X.  OPBRATION. 

(D)  InJaricB  to  Llcen»e»  or  TrMpRsaem 
In  Oeneral, 

^s=>i74U)  (Tex.Clv.App.)  Express  company 
not  liable  for  Injuries  by  stumbling  over  truck 
tongue  on  depot  platform. — Shawver  Ameri- 
can Ry.  Express  Co.,  800. 
«=:>275(2)  (Tex.Clv.App.)  Persons  loadfnjt  ties 
on  train  invitees  entitled  to  care.— Payne 
T.  Doubtful,  184. 

^=3276(4)  (Ky.)  Ordinary  care  required  as  to 
person  on  logRing  train.— D.  E.  Hewitt  Lumber 

Co.  v.  Mills,  949. 

<S=>278(I)  (Tex.ClY.App.>  Person  stumbling 
over  express  truck  tongue  on  depot  platform 
held  negligent.— Shawver  v.  American  Ry.  Ex- 
press Co.,  800. 

«=9278(3)  (Ky.)  Bisk  of  neglect  of  duty  wtt 
assumed  by  licensee  on  log^g  train.— D.  £. 
Hewitt  Lumber  Co.  t.  Mills,  »49. 
as»279  (Tox.Clv.App.)  Stumbling  over  ex- 
press trudc  toi^e  on  depot  [ilatform  held  not 
foreseeable.— Shawvcr  T.  American  By.  Bx- 
presB  Co.,  800. 

«=»282(9)  (Ky.)  Erldence  of  negligence  as  to 
person  on  logging  train  held  ample,— D.  B. 
Hewitt  T-umber  Co.  v.  Mills,  949. 
«=9a82(9)  (Tex.Civ.App.>  Contributory  negli' 
gence  of  loader  of  ties  held  for  jury.— Payne  v. 
Doubtful,  134. 


236  S0UTHWB8TEBN  BXPOBTEB 


1160 


®=3282(I0)  (Ky.)  Nevlieence  ftB  to  person  on 
logging  train  question  for  jury. — D.  fil  Hewitt 
Lumber  Co.  t.  Mills,  949. 

Negligence  of  person  on  loggias  train  ques- 
tion for  jury.— H. 

iVy  AceldentH  mt  OrcMUilaara. 

•»303(l)  (Tax.Clv.App.)  Iiaborer.  removing 
automobile  bogged  in  mud  at  croasing,  held  a 
"traveler"  using  highway.— Hines  v.  Morrow, 
183. 

<S=»3I6(4)  (Mo.App.)  Speed  held  negligent.— 
Genglebach  T.  Payne.  10B2. 
®=»324(l)  (Mo-App.)  Care  required  of  auto- 
mobile driver  stated.— Genglebach  v.  Payne, 
1092. 

*=>337(2)  (TBx.ClvJVpp.)  Defective  crossing 
held  proximate  cause  of  injuries  to  laborer  re- 
moving automobile  bogged  in  mud.— Hinee  t. 
Morrow,  138. 

€=!>345(3)  (MoJVpp.)     Ordinance  admissible 
under  allegations  of  common-law  negligence.— 
Genglebach  v.  Payne.  1092. 
«==>347(I0)  (MOJkpp.)  Testimony  of  engineer 
aa  to  distance  in  whicn  train  could  be  stopped 
admissible. — Genglebach  v.  Payne,  1092. 
4=9350(3)  (Mo.App.)  Negligence  in  maintain- 
ing crossing  Acid  for  jury. — Stookey  v.  St.  Louin- 
Sau  Francisco  By.  Co.,  426. 
«=»350(13)  (Mo.App.)  Contributory  negligence 
of  driver  of  automobile  stalled  held  for  jury. — 
Stoo&eyv.  StL  Louje-'San  Frandsco  By.  Co^,426. 
^350  (13)     ( M  0.  A  pp. )    Contributory  negli- 
gence of  aotomobile  driver  held  for  jary.-'GMii- 
glebach  V.  Payne,  1092. 

«=»350{2I)  (T0X.Civ.App.>  ContribDtory  neg- 
ligence of  person  riding  on  truck  goin^  over 
obstructed  crossing  /t«Id  question  for  jury. — 
Baker  v.  Fields.  170. 

«s»350(23)  (Tex.Clf.App.)  Automobile  driv- 
ei'B  contributory  negligence  at  obstructed 
crossing  held  question  for  jury.^Baker  v.  Part- 

ney,  168. 

^=»35l  (I )  (Mo.App.)  Instruction  on  negli- 
gence held  defective.- Stookey  v.  St.  Iioais-San 
Francisco  By.  Co.,  426. 

«a933l(l2)  (Mo.App.)  InstrutitiMi  on  duty  of 
traveler  neceasary.— Stookey  t.  Bt  Louia-San 
Francisco  By.  Co..  «£6. 

(&)  Infarles  to  PerioM  on  or  meav  Trmcln. 

«»398(2)  (Ark.)  Evidence  held  to  show  neg- 
ligence as  to  child  on  bridge.— Hines  v.  Johnson, 
S.?i). 

®=>40t(2)  (Ark.)  Instraction  on  negligence  as 
to  child  on  bridge  Aeld  applicable.— Hinee  v. 

Johnson,  839. 

(H)  Injnriea  to  Animal*  on  or  nenr  TrnckM. 

4S94I0  (Tex.Clv-App.)  Liable  for  stock  neg- 
ligently killed.— Payne  v.  Saunders,  227. 
^»443(2)  <Mo.App.)  Evidence    held  insufli- 
cient  to  show  killing  of  mule  by  train.— Brlttin 
V.  Hines,  676. 

(I)  Fire*. 

^=»465  (Tex.Civ.App.)  Injury  by  spread  of 
fire  negligently  started  actionable.— Gulf,  O.  & 
S.  r.  Sf.  Go.  v.  Price,  776. 

RAPE. 

II.  FR08BCCTI0K  Aim  PITliniHHBlHT. 

(B)  Evidence. 

«7>43(2)  (Tex.Cr.App.)  Physician's  testimony 
Aei(!  admissible,  though  date  of  examination  tea* 
tified  to  could  not  be  accurately  stated.— Man- 
Don  V.  State.  83. 

«3>49(2)  (Tex.CrJlpp.)  Doctrine  of  prompt 
outcry  inapplicable  to  statutory  rape.— Moore 

V.  State.  477. 

«»62(l)  (Tex.Cr.App.)  Evidence  held  saf- 
ficaent  to  support  conviction  of  statutory  rape. 
— Manoon  v.  State,  83. 

«=»52(l)  (Tex.CrJ^pp.)  Bvidence  held  to  war- 
rant jury  in  rejecting  defendant's  story.— 
Moore  v.  Sute,  477. 


(C)  Vrtal  meoA  RcTtew. 

«S957(I)  (Tex.CrJ^pp.)  Evidence  held  snfS- 
cient  for  jnir.— Mannon  t.  State,  8^ 
«e»57(l)  (T»x.CrJ^p(k)  Guilt  of  aggravated 
assault  held  for  jury.— ft-ice  v.  State,  722. 
«=»59(23)  (TeiLCr^App.)  Charge  on  aggra- 
vated assault  held  erroneous.— Pri<M  r.  State, 
722. 

REAL  ACTIONS. 

See  Forcible  Entry  and  Detainer;  Partition; 
Quieting  Title;  Trespass  to  Try  Title. 

BBCfiEVEBS. 

I.  HATURB  AXD  GROUKD8  OF  RBCEITKR- 
*  BRIP. 

(A>  Ifntnre  and  Sniijeets  of  Remcdr. 

€=94  (Mo.App.)  "JBeeeiver"  me^  be  appointed 
to  take  possession  of  real  estate  inytdTod  in 
will  contest.— Bk  parte  Devoy,  1070. 

III.  TXTX.B  TO  AlTD  POSSBSSIOS'  OF  FROF« 
BRTV. 

1^71  (HaJ^pp.)  Iteeeiver  heU  eatitlod  to 
»ammary  poeseeaion  of  property  involved  m 
will  contest  as  against  party  to  receivership 
proceeding.— Ex  parte  Devov,  1070. 
<S=»72  (Mo.App.)  Beceiver  may  take  possM- 
sion  of  proper^  involved  in  wiU  contest  with- 
out bringing  eieetmentr^Ea  parte  Deroy.  1070. 
«»74  (MoJlpp.)  Interference  witbhM  direct 
contempt  of  court— Ex  parte  Deroy,  1070. 

TI.  AOTIOTTS. 

«»l74(r)  (T»x.ClvJlpp.)  Railroad  reefers 
may  be  sued  for  damage  caused  tor  reaerroir 
for  water  used  In  raOroad  shops,  wiAont  leave 
of  court.— Lancaster  v.  Archbell,  104. 
«S5»I74(()  (Tsx.O»vJkpp.)  Appointed  by  fed- 
eral court  may  be  sued  In  sUte  court  without 
leave.— International  A  O.  N.  Sj.  Co.  t.  Daw- 
son, SLft. 

RECEivmo  sreiiBN  goods. 

^»8(3)  (Ark.)  Evidence  of  possession  at  a 
distant  time  and  place  heU  not  a  dreumataace 
establishing  guilt.'-Martin  v.  State,  274 

RECORDS. 

See  Appeal  and  Error,  ^s»502-713:  Crimiaal 
Law.  1088-1122. 

REFERENCE. 

III.  rbporT  and  Fimniros.  - 

€=>I00(3)  (Mo.)  Court  may  extend  time  tor 
filing  exceptions  to  report— Hugglns  t.  HOI, 
1051. 

REFORMATION  OF  INSTRUMENTS. 

I.-HIOHT  or  ACTION  AND  DBFEMSBS. 

®=»6  (TexXlv.App.)  BeCermation  of  married 
woman's  oil  lease  not  contrary  to  statutes  as 
to  execution   of  instruments.— De  Flores  v. 

Smith,  505. 

Kighta  of  married  women  not  -foisted  by 
reformation.— Id. 

®=»I6  (Ark.)  Uutual  mistake,  or  mistake  on 
part  of  one  and  fraud  of  the  other,  is  grounds 
for  reformatian.— Iioutre  Lumber  Co.  t.  Kin- 
ard.  817. 

II.  PROCBRDllfSB  Aim  RB!I.IBF. 

«=»45(l)  (Ark.)  Rule  for  reformation  for 
fraud  and  mistake  stated.— Waddell  t.  Bowdre, 

590 

•8=^45(2)  (Ky.)  Evidence  of  fraud  or  mistake 
must  be  clear  and  convincing.— Johnson  v.  EBk- 
horn  Gas  Coal  Mining  Co.,  IMI. 
«=»4S(4)  (Ark.)  Mutual  mistake,  or  misUke 
un  part  of  one  and  fraud  of  the  other,  is  grounds 
for  reformation,  but  evidence  most  be  deal 
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and  convIndiii^LffirtxiB  Lnmkar  Co.  t.  Kinaid, 

Evidence  heU  not  safficient  to  grant  cancel- 
lation of  a  deed. — Id. 

«B>45(5)  (Ark.)  Mistake  not  established  hy 
prepODderance  of  jeridence.— Waddell  v.  Bow- 
dre.  Sfift. 

^45(7)  (Ky.)  Eridence  of  fraud  and  mis- 
take held  not  BuEBciently  clear  and  convincing. 
—Johnson  V.  Elbhom  Gas  Coal  Mining  Co., 
1041. 


BEUGIOUS  SOCIETIES. 
«=>20  (Tex.Clv.App.)  Contract  heJd  to  pro- 
vide for  retransfer  of  property  for  failure  to 
continue  to  maintain  ecfaooK— Communitr  of 
,  Priests  of  St.  BasU     Byrne,  1016. 

Consent  by  chnrch  to  sale  of  land  by  grantee 
held  not  vafver  of  right  to  damages  for  grantee 
not  coDdactiiu  school  as  agreed.—Id. 
(S»25  (TaK.Clv.App.)  Church  held  not  to  have 
lien  on  property  of  commimlty  of  priests  main- 
taining BChoolB.— Community  of  Priests  of  8t. 
BasU  T.  Byrne.  1016. 

BEFLE^IN. 

VI.  TRIAL.  JUDGMENT.  ENFORCEMENT 
OF  JUDGMENT,  AND  RBVIEiW. 

«=9I  (Mo.A|Hl.)  Instruction,  requiring  direct 
and  positive  evidence  of  damage,  itelS  mislead- 
ing.—Lnmsden  T.  Hovard,  420. 

REVENUE. 

See  Taxation.  _____ 
BHiVUCW. 
See  Ai^al  and  Error;  CertiorarL 

REVIVAL. 
See  Abatement  and  Revival,  ♦»72-77. 

BISKS. 

See  Master  and  Servant,  ^204^217. 


See  Blghwoya. 


ROADS. 
ROBBERY. 


®=>6  (Tex.Cr.App.)  Force  need  not  be  suffi- 
cient to  overcome  all  possible  resistance.— 
Rylee  v.  State,  744. 

4S=»20  (Tex.Cr.App.)  No  variance  betvpeen  in- 
dictment and  proof  as  to  person  from  vrhom 
money  was  taken.— Carreon  v.  State.  985 
*=»24(5)  (Tex.Cr.App.)  Evidence  as  to  foiwe 
used  held  sufficient  to  sustain  conviction.— 
Rylee  v.  State,  744. 

^24(6)  (Tex.Com.App.)  Evidence  held,  to 
saatain  conviction  of  defendant,  who  had  at- 
tempted to  draw  pistol  while  in  hank,  of  as- 

l*.**  **>  rob.-White  v.  State.  083, 

^27(1)  (Tox.Cr.App.)  Failure  to  present 
charge  embodying  defense  erroneous.— (Carreon 
V.  State,  986. 

SALES. 

See  Vendor  and  Pardiaser. 

I.  RBainSIITES  AND  VAUDITY  OF 

CONTRACT. 

«s»23(4)  (Tax.Chf.App.)  Under  facts,  no  meet- 
'SP""  necessary  for  contract.— Gutbrie 
Mill  &  Elevator  Co,  v.  Union  Macaroni  Co., 
653. 

*»52(e)  (Mo.App.)  Evidence  held  to  show 
that  a  certain  company  was  acting  as  broker 
in  a  sale  of  lumber,  and  that  the  buyer  con- 
tracted with  seller.— Wisconsin  &  Arkansas 
Lnmber  Co.  v.  Buacbow  Lnmber  Co.,  410. 

II.  COIfSTRUOTUUf  or  CONTRACT. 

«»62  (Ma^.)  Contract  heU  not  aerttablc^ 
— Herrington  v.  Julius  Saidel  Isimber  Ool, 


(C)  lte«elBsl»n  by  Bver. 
®»II7  (Tex.Clv.App.)  No    Cancellation  be- 
cause of  carrier's  delay  in  delivery  of  goods 
consigned  to  buyer.-H.  B.  McDonald  Co.  r. 
Goldberg.  2*26. 

«=»I24  (Mo.App.)  Rescission  must  be  accom- 
P®°'^^,^'t*>  offer  o£  testitutiop.— Phuinix  Cot- 
ton Oil  Co.  V.  Morrow-Stout  Wholesale  Grocer 
Co.,  415. 

Buyer  held  not  entitled  to  prevent  recovery 
by  seller  and  also  to  ke^  proceeds  of  resale 
of  goods  sold.— Id. 

IV.  PBRFORMARCB  OF  CONTRACT. 
(C)  Dcllverr  «nd.  AooejptAnee  of  Qooa*. 
«=»I88(I>  (Ark.)  Consignees  held  to  hare 
right  to  inspect.— Sims  v.  Miller,  82a 
"V!.' .2.  (We.App.)  Buyer's  absence  from  place 
of  deltvery  held  to  excuse  nondelivery  of  corn 
Mady  f or  delivery,  but  not  of  balance  pur- 
eaaseo.— Lomsden  v.  Howard,  420. 

V.  OPBRATION  AMD  BVW^CT. 
(A)  Transfer  of  Title  mn  Betweem  Partle*. 
«=202(6)  (Tix.Clvj*pp.)  DeiiveiT  of  prop- 
erty carrier  for  O.  O.  D.  shipment  vests  titie 
In  buyer.— American  Ry.  Bziweas  Co.  v.  Voel- 
kel,  oo5. 

«»2a2(7),(Mo.App.)  Buyer  of  com  paying 
part  of  pnce  has  title.— Lumsden  t.  Howard, 

(»)  Bona  Fide  PnrekaMrs. 

^234(8)  (Tex.Clv.App.)  Title  held  to  have 
passed  ander  contract  to  dealer  to  whom  ship- 
ment was  deUvered  without  payment  of  draft 
attached  to  biU  of  lading.-F.HL  Shaw  Co/  v. 
coiemen,  178. 

nr.  WARRARTIBS. 

*»26l  (3)  (Ark.)  To  consUtute  an  express 
Js^i^SS-?*™  leceasary  to  use  the  term 
"warrant."— Wawen  v.  Granger,  007. . 

VU.  RBHBSnS  «F  SmXBB. 
(O)  RcMveKT  of  Oeoda  OelivevM  or  Pm. 
o««4a  Tke|<eof. 

*=»3(8  (Tex.Clv.App.)  Acquiescence  bv  ship- 
per IB  dehvery  of  C.  0.  B.  shipment  without 
payment  election  to  treat  as  consummated  ule 
—American  Ry.  Express  Co.  t.  Voettel,  655. 

(H)  Actions  for  Price  or  Tain*. 
«=>340  (MO.AM.)  Remedy  of  seller  for  can- 
cellation of  order  for  goods  partly  manufac- 
tured IS  for  breach  of  contract— Camahan  Tin 
f,*"®*  Sheet  Co.  V.  American  Thermometer 

<F)  Aetlona  for  Damasea. 
«5»384(7)  (Mo.App.)  Seller  held  to  have  bur- 
den of  showing  sale  at  reasonable  market  val- 
ue after  buyer's  breach.- Wisconsin  &  Arkan- 
sas I«mber  Co.  v.  Busdiow  Lnmber  Co.,  410. 

'  VIII.  RBUBDIBS  OF  BWBR. 
(B)  Recoverr  of  G'oods. 
•^400  (Mo.App.)  Buyer  of  com  paying  part 
of  pnce  has  title  and  m^^  maintain  replevin  — 
Lumsden  v.  Howard)  420'.  - 
«»403  (Mo.App.)  Instmetlon  hOd  not  to  sub- 
mit principle  of  rescission,  but  of  excuse  for 
nondelivery.— Lomsden  v.  Howard,  420. 
In  action  by  buyer,  seller's  conversation  with 
and  woMwr's  receipts  for  com 
sold  him  AeM  inadmissible.- Id. 

(C>  Aetlona  for  Rreacli  Of  Contract. 
^^21  (Ark.)  Instrnetion  held  not  misleadins. 

— Sima  V.  man,  saa. 
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<D)  A»Uamu  mmA  Oo«t«v«lai^  f«v  BrvMh 
of  WarrantT* 

4=3425  (Mo.App.)  Bemedies  of  parchaser  for 
breach  of  warrant;  of  goods  stated-— PhCBoix 
Cotton  OU  Go.  T.  Morrow-Stout  Wholanle 
Grocer  Co.,  416. 

SCHOOLS  AND  SCHOOL  DISTBICTS. 

II.  PUBLIC  aOHOOLS. 

(B)  Creatloa,  Alteration,  Kxtateiific,  mm€ 
DlHOlvtloK  of  Distrlota. 

^322  (Ky.)  Statute  as  to  change  of  bounda- 
ries Acid  repealed  by  later  act.— Board  Trus- 
tees of  DemoSBTille  Graded  Common  School 
Diet.  T.  Board  of  Sdtteation  of  Kw^n  Oountr. 

1038. 

^=»37(l)  (Ky.)  Consent  of  Toters  and  order 
of  annexation  all  that  was  required  under  stat- 
ute to  annex  territory.^Board  of  Trustees  of 
Demosaville  Graded  Common  School  Diet.  t. 
Board  of  Education  of  Kenton  County,  1038. 
«=»37(5)  (Ky.)  In  May,  1914,  county  board  of 
education  was  not  required  to  make  any  order 
as  to  annexation  of  territory  to  graded  school 
district  in  another  county. — Board  of  Trustees 
of  Demosaville  Graded  Common  School  Dist.  t. 
Board  of  Education  of  Kenton  County,  1038. 
«S338  (Ky.)  Attempted  annexation  of  terri- 
tory to  district  not  a  compliance  with  statute 
providing  for  consent  of  TOters.— Board  of 
Trustees  of  DemossTille  Graded  Common 
School  Di«t.  T.  Board  of  Bdoeatton  of  Kenton 
Oonnty.  10B8. 

(B)  DIatvtot  Itobt,  SeonltlM,  M«  Tmrnm- 

tion. 

«B997<6)  (Ky.)  Bonds  held  obligadon  of  sec- 
ooid-class  ci^.  to  be  executed  by  its  officials, 
and  not  by  board  of  •dncationv--Ci^  of  Lex- 
in^n  T.  Board  of  Education  of  Lexisfton, 

«s>l63(2)  <Tm.CIvJ^|W.)  Slection  held  suffi- 
dent  in  form  to  authorise  levy  of  school  taxes. 
— Moerschell  v.  City  of  Eagle  Lake.  996. 
^103(4)  (Tsx.Clv.App.)  Levy  for  school 
purposes  hem  not  excessive.— Moerschell  t.  City 
of  Bade  Lake.  996. 

^106  (TMC.Clv.App.)  City  held  authorized  to 
sue  for  taxes  for  maiDtenanee  of  independent 
district  after  municipal  district  abolished. — 
Moerschell  v.  City  of  Eas^  Lake.  990. 

City  can  me  to  collect  bond  and  sinking  fund 
taxes  to  retire  bonds  Issued  by  abolished  mu- 
nicipsl  district— Id. 

Burden  of  showing  insufficiency  of  petition 
for  extended  district  Aeld  on  defendant  in  tax 
proceedings.— Id. 

•s»l07  (Ky.)  Injunction  win  not  lie  to  prevent 
assessment,  levy  and  collection  of  taxes  by 
board  of  education  without  duty  in  that  respect 
—Board  of  Trasteee  of  Demoseville  Graded 
Common  School  Dist.  t.  Board  of  Education  of 
Kenton  County,  10S8. 

SEABCHES  AND  HKlZliKES. 

4=3»7  (Ky.)  Admission  of  evidence  obtained  by 
seardung  Mcnsed's  grip  without  a  warrant  held 
improper.— Ash  v.  Commonwealth,  1032. 

SEDUCTION. 

II.  CRIMINAL  RBSPONSIBIK.ITT. 

«=>45  (Ark.)  Evidence  held  snffident  to  ans- 
tain  conviction.— Murray  T.  State,  617. 
«=350(3)  (Ark.)  Instruction  that  defendant's 
prior  intercourse  with  prosecutrix  did  not  show 
previous  unchastity  approved^Murray  t. 
State,  617. 

SENTENCE. 

See  Criminal  Law,  ^9SZ. 

SEPARATE  PBOPEBTX. 
See  Husband  and  Wife,  «bi>12»-144. 


SEQUESTRATION. 

4=>I3  (Mo.)  Proper^  in  poaseulott  of  court 
may  be  appropriated  to  porposea  of  auitr- 
Pickel  V.  Fickel,  287. 

SET-OFF  AND  COUNTERCLAIM. 

II.  8UBJBCT.HATTBR. 

^29(1)  <Ark.)  Judgmrat  for  costs  in  former 
case  proper  counterdaim.— Sims  v.  Miller.  828. 
^»44(2)  (Mo.App.)  Claim  of  partner  can  be 
set  off  against  firm  debt^-Otdnmbia  Tazicab 
Co.  T.  Marcnrio,  1096. 

SEWEBSl 

See  Drains.  , 

SHERIFFS  AND  GONSTABLES. 

III.  TOWWtn,  DVmUl,  AlfO  xjabilities. 

«=3l30  (Mo.)  No  aocountiDg  as  to  sheriff  mak- 
ipg  Ulejal  sale  under  trust  deed^Hurst  Auto- 
matic Switch  &  Signal  Co.  t.  Troat  Oo.  of  AC 

Louis  County,  58. 

SPECIAL  LAWS. 

See  Statutes,  «e>97-100. 

SPECIFIC  FERFOBMANCB. 

n.  COMTRAOTS  VKFOBCIIABLB. 

«=»28(2)  (Mo.)  Oral  contract  to  give  land  in 
consideration  of  care  till  4ealit  most  be  dear.— 

Hayworth  v.  Hayworth,  26. 
^31  (Tex.Clv.App.)  Lease   option   to  pur- 
chase held  void  for  uncertainty  and  not  enforce- 
able.—Bean  T.  Holmes,  120. 
4p32(3)  (Mo.)  Statements   of   intention  to 

f-ive  and  expressions  of  gratitude  do  not  estab- 
Ish  a  contract— Hayworth  v.  Hayworth,  26. 
^>42  (Mo.)  Performance  mast  be  referaUe 
to  contract. — Hayworth  v.  Hayworth,  26. 

In  action  on  oral  contract  to  convey  land*  evi- 
dence held  not.referable  to  contract— Id. 
^»42  (Mo.)  Acts  of  performance  must  be  re- 
ferable to  alleged  oral  contract— Hinlde  v. 
Hinkle,  30. 

IV.  FBOCBBDIHOS  AND  RBLIBP. 

^1(6  (Tex.Clv.App.)  Purchaser'a  answer  to 

vendors*  cross-petition  for  spedflc  performance 
not  required  to  npecify  the  defects  of  titie. — 
Sweet  V.  Berry,  531, 

^»II7  (Mo.)  Oral  contract  to  give  land  in 
consideration  of  care  till  death  must  be  proved 
as  pleaded.— Hayworth  v.  Hayworth,  26. 

In  action  for  specific  performance  of  oral  con- 
tract to  give  land,  contract  testified  to'  held  not 
the  one  pleaded.— Id. 

$=3)19  (Tex.ClvJ^pp.)  Vendors  seeking  spe- 
cific performance  must  prove  that  they  fur- 
nished ab&tract  reQuired  by  tiie  contxact — 

Sweet  V.  Berr.v,  531. 

^121(2)  (Mo.)  Proof  of  oral  contract  to 
give  land  for  care  during  owner's  life  most  be 
dear.— Haywnrth  v.  Hayworth,  26. 
«=il2l(2)  (Mo.)  Proof  «f  oral  contract  to  con- 
vey land  must  leave  DO  reasonaUe  doid>t.— ffln- 
kle  V.  Hinkle,  30. 

«=sl2l(3)  (Tex.Clv.App.)  Evidence  held  in- 
euffident  to  establish  the  claim  of  one  defend- 
ant to  the  premises.— Mann  v.  White,  783. 
^121(4)  (Mo.)  Evidence  AeM  not  sofBdent 
to  support  oral  contract  to  convey  ]and.~Hinkle 
V.  Hinkle.  30. 

4=>I27(2)  (Mo.)  Lien  for  value  of  tmprove- 
mentfl  by  one  in  possessiMi  will  not  b«  enforced 
where  rental  value  offsets  improTenenta.— 
Hinkle  T.  Hinkle.  80. 

STATES. 

III.  PROPBRTT,  COWTRACre.  AKD  UA. 

«s;>9e  (Arfc.)  Appropriation  act  Mi  not  fold 
(or  failure  to  raqtrira  cuitnet  to  be  ^v«d  to 
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.kmeafc  Udder  ud  to  be  amiroved  by  Qovernor, 
Auditor,  and  Treaaurer.— Hopper  t.  Fagan,  820. 

Contract  for  improreraem  of  acouaticB  of 
bans  of  General  ABaembly  held  a  contract  for 
"repairing  and  fumiahing,"  required  to  be  let 
to  the  lowest  Udder^Id. 

The  requirement  that  contracts  shall  be  given 
to  loweet  bidder  and  be  approved  hj  Qovemor, 
Auditor,  and  Treasurer  Aew  tnandatorr. — Id. 
4=9)00  (Ark.)  Oontract  lor  improTemeut  of 
acoustics  in  hall  of  House  of  Representatives 
AeM  void  as  not  anthoriaed  by  statute  provid- 
ing for  improvement  of  both  halls  of  General 
AssemUy.— Hopper     Fagan,  820. 

STATUTE  OF  FIUiVDS. 
Bee  Frauds,  Statute  of. 

STATmnS  OF  UMttATIONS. 

See  Limitation  ol  Actiona. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  spedfic  topics. 

I.  BHACTHBNT,  ItB>4VIBITBS,  AND  VJL- 
XiKDlTV  IN  GBNBRAI^ 

€=»2I  (Ari(.)  Act  appropriating  money  for  hn- 
nrovement  ot  acoustics  in  Senate  chamber  and 
hall  of  House  of  Representatives  not  required 
to  be  adopted  by  a  two-thirds  vote;  "necessary 
oxpenses  of  government."— Hopper  v.  Fagan, 
820. 

i^=>35[/2  (Ark.)  Referendum  provision  of  Con- 
stitution applies  to  local  legialetion.-^Tfaomp* 
Hon  T.  State,  608. 

«=s>64(5)  (Tex.ComJ^pp.)  Validitr  of  special 
road  law  as  to  bond  issues  not  affected  by  un- 
constitutionality in  creating  offices.— Commis- 
aimers'  Court  <^  limestone  County  v.  Gairett, 
P70. 

n.  QBHBBJUi  Aim  SPBCIAL  OR  I.OOAI. 

«S=>97(2)  (Tex.ConiJ^pp.)  Act  creating  road 
system  for  particular  county  A«Id  local  or  spe- 


cial lav.— OommiBBioners*  Court  of  ZimeBtme 

County  V.  Garrett,  970. 

«=>IOO(l)  (Tex.Com.App.)  tUad  law  for  par- 
ticular county  held  unconstitutional  as  creating 
officesr^Oommissioners'  Court  of  Limestone 
County  V.  Garrett,  970. 

Legislature  cannot  create  offices  by  special 
law  under  its  power  to  authorize  bond  issues  in 
road  distrieta.— Id. 

Under  authority  to  pass  local  road  laws  with- 
out notice,  Legislatun  may  not  cr6at«  olBces 
by  local  act.— Id. 

IT.  AMHHDMBHT,  RBTIBIOH,  AIVD  OODIVl- 
CATION. 

4a»138  (2)  (Tesn.)  Act  amending  prior  act 
by  mere  reference  to  chapter  number  and  year 
of  passage  keld  void.— Willis  t.  Mann  Const 

Co.,  282. 

TI.  OOnSTaVCTION    AND  OPBRATIOH. 
<A>  Oeneral  Rnl««  of  C«natnictSov. 

4a»(90  (Ark.)  Construed  according  to  plain 
meaning  of  languajce  used  where  ambiguous.— 
Hopper  V.  Fagan,  S20. 

«=al04  moJ^w.)  Bule  of  "ejusdem  generis*' 
stated.— State  Sav.,  Loan  &  Trust  Co:  t.  flvdm- 

mer.  1067. 

«»2S8  (Tex.CIV.App.)  Negative  pro^so  quali- 
fies sense  of  previous  words  or  phrases.— 
Mosaic  Templars  of  America  v.  Smitlii  170. 


<C)  TM*«  of  TaldttfT  Bl«ee4. 

4cs>253  (Ark.)  Referendum  provision  of  Con- 
stitution applies  to  -  local  legislation,  and  so 
without  emei:gency  clause,  act  detaooing  ter- 
ritory from  school  district  does  not  go  into 
effect  until  90  days  after  Legislature  adjourns. 
—Thompson  v.  State,  006. 
^=^253  (Ky.)  Statute  as  to  change  of  bounda- 
ries held  not  .in  force  for  90  days  after  ad- 
journment of  L^slatore.— Board  vt  Trustees 
of  DemoBsville  waded  Common  Sdiool  Hht. 
r.  Board  of  Education  of  Kenton  Coqatyr  1088, 


UNITED  STATES. 

CONSTITUTION. 

Amend.  14,  {  1  871 

Amend.  IS....;  467 

Art.  1,  S  10  1006 

aumCIAL  CODE. 

Act  1911,  Maroh  3.  eh.  231,  36 
Stat  1087. 

I  66  S16 


STATUTES  AT  -IiAROB). 

1908,  April  22,  ch.  149,  85 
Stat  06   .388,  677,  714 

1911,  March  3,  ch.  281.  36 
Sut  lOSr.  See  Judicial 
Code. 

1919,  Oct.  28,  dL  85,  41 
Stat  305   467 

1920.  Feb.  28,  cb.  91,  S 
206a,  41  Stat  401   17 

1920,  Feb.  28.  ch.  91,  % 
^(a),  41  Stat  404....  891 

COMPILBD  STATUTES  1D16 
or  1918. 

f  1048   104.  816 

i  1974a   134 

ig  8604a-8004n  178 

H  86B7-.8a65  338,  677,  714 


STATUTES  COMSTBUED. 

PBESIDBNT*S .  PROCLAMA- 
TION. 

1917.  Deo.  26,  40  SUt 
1733   77.  134 

1918.  AprU  11,  40  Stat 
1769   184 


ARKANSAS. 

CONSTITUXION. 

Amend.  7  608 

Art  6,  I  30   820 

Art  10,  g  15  8S0 

KIRSrS  DIGEST.  . 
I  3137  617 

CRAWFORD  &  MOSES'  DI- 
GEST. 

iS  1049, 1189   828 

2029    842 

2542    608 

3128    274 

3480,3703,8704    688 

4186   617 

I  6249    610 

1  6166    687 

H  6889,  6890,  6893.  6894, 

6895    602 

f  69B0   828 

I  6956   828,  63S 

i  6069    6ti6 


SPECIAL  AND  FRIYATB 
LAWS. 

1921,  p.  1194   608 

LAWS. 

1909,  p.  888   608 

1911,  p.  364   610 

1917.  p.  1477   842 

1921,  p.  289   820 

1921,  p.  372  . .  619 

1921,.p.  873,  8  1   611 

1921,  p.  373,  8  2   611,  619 

1921,  p.  373,  f  3  Oil 

1921,  p.  664    820 

KENTUCKY. 

CONSTITUTION. 

S§  109,  135.  143   255 

P  157,  158   250 

H  161,  235   664 

CIVIL  CODE  OF  PRACmCB. 
S  342   947 

CRIMINAL  CODE  OF  PRAC- 
TICE. 

ill   947 
126  566.  567 
127    667 
355   m 
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STATUTB8  3009. 
S  4464b  1088 

STATUTES  1816. 

I  209   loss 

i  331a  677 

I  S31e  262 

i  831e.  Bubseca.       7,  9, 

11  262 

I  602    260 

H  8Te-882    577 

»  1214.  1398  1043 

I  1730.   Ameoded  hj  Laws 

1910.  eta.  61  864 

H  1789-1799   56S 

1844   1040 

2095b,  subscc  17  252 

2145  W5 

2160    906 

2348    959 

12840-2850.  2911  265 

8060   250 

8286t28   1030 

8606    5G4 

3661    255 

8^   252 

1  4120,  4128   671 

"4464b  1038 

STATDTBS  SUPPLEMENT 
1018. 

i  27S9g30   1046 

LAWS. 

1910,  di.  61  664 

1920.  ch.  86,  S  8  1088 

1920L  ch.  81. . . . .  .243, 666,  961 

1920.  eh.  81. 1 1  667 


MISSOURI. 

CONSTITUTION. 

Art.  2,  I  30   871 

Art.  10.  16  15.  848 

Art.  10.  H  11,  12  872 

RBTISBD  STATUTES  1899. 

Si  8105-8277   15 

BBVISED  STATUTKS  1909. 

B  190-220   642 

2012   1061 

2038    58 

^63   1054 

82371,  2372,  2375    287 
2818,  2820   48 

IS  6607-5520   848 

6340    306 

6372    371 

8223   1054 

82H5   287 

8309    642 

11335    15 

REVISED  STATUTES  1919. 

«  93    642 

U  507,  520-524   319 

f  1002    607 

1  1182    380 

1230  1080 

H  32.'«,  129*^  1096 

I  1316   057 

I  1402    319 

I  1404    22 

H  1426,  1444..-.   884 

I  1444.   Amemled  by  Laws 

1921,  p.  195  3S4 

§  1449   1070 

I  1454    319 

i§  1478,  1479    376 
1511  900,  1(68 
1520    354 
i  1632,  13Xi  876 
1725  412 


1834  et  seq  860 

1970   48,  294,  876 

1976    876 

2166   306 

2170    420 

2254   1057 

2535    876 

2619  886 

2722   *   676 

2768   1096 

2891    388 

3853    395 

3889    354 

I  3908,  4106   395 

4217   ......388,  426 

8  4218,  4219../   426 

I  4275-<4294   308 

6410    671 

6415   1084 

5428    871 

8  6194-6202   429 

6315    402 

9  C7S6.  6800    080 

7302.  AmeDded  by  Lbws 

1921,  p.  468  lOei 

7328   1003 

8317   872 

9913    886 

9943    388 

994S  676 

1  99.'-5.  0990   891 

10130  407 

10447   886 

S  10534,  10635   852 

11919  694 

12763  848 

CITX  OHABTEKS. 

EansBs  Cttj,  1898,  art.  9. 
H  17.  18  1100 

LAWS. 

1911,  p.  314  1051 

1921  p.  195  384 

1921.  p.  468  1061 

1921,  pp.  618,  610  872 

TENNESSEE. 

CONSTITUTION. 

Art.  1,  f  21   1 

Art.  2,  {  17  282 

SHANNON'S  CODE. 

H  4221-4224  938 

1  4433a84  et  seQ   924 

THOMPSON'S  SHANNON'S 
CODE. 

SS    1186a-1135a3,  6091- 
6007   !  282 

LAWS. 

1877,  ch.  97   282 

1SJ^3,  ch.  18   2K2 

18!t7,  ch.  78    282 

1901,  ch.  156.  Amended 

by  Laws  1913,  ch.  5   1 

1905,  ch.  414   282 

1913,  ch.  5   1 

1915,  eb.  342   603 

TEXAS. 

COXSTITUTION. 

Art.  1,  8§  16,  19  1006 

Art.  1,  I  26.... ■  1018 

Art.  3,  I  52   202,  970 

Art.  3,  I  56   970 

Art.  4,  I  U   96 

Art  7,  S  3  806 

Art.  8,  S  9  970 

Art.  11,  f  10  9M 

Art.  16,  {  20  485,  46« 


CODE  OF  CBIMINAIi  ¥110- 
CEDUBG  1911.- 

Art.  260   140 

Art.  628   734 

Art.  602,  subd.  13  734 

Art.  744   744 

Art.  912  740 

VBBNON'S  ANNOTATED 
CODE  or  CRIMINAL 
PHOCEDUBK  1016. 

Art  008  1110 

Art  608,  subd.  6  1110 

Arts.  744,  746   86 

Art.  801   100 

Art  845  102,  470 

Art  805b  985 

Art  918   721 

Art.  938   739 

PENAL  CODE  1911. 

Art  16  476 

Arta.  75,  78  468 

Art.  476   742 

Art  574    990 

Art.  lOe-t.  Amended  by 
Lawfl  1918  (4tfa  Called 

Seas.)  ch.  60.   477 

Art  U06   987,  U91 

VERNON'S  ANNOTATED 
PENAL  CODE  1916. 

Art  16  476,  485 

Art.  697    485 

Arts.  600a-606q.  Amend- 
ed by  Laws  1918  (4th 
CaDed  Sess.)  du  SI....  486 

Art.  937   468 

Art  1106   745 

Art  1147    740 

Art  i:m....  985 

Art  1331   88 

REVISED  STATUTES  1911. 

Art  1  151 

Arts.  282,  283,  293    516 

Arts.  825-330   228 

Arts.  628,  632.  Amended 

br  Laws  1917,  ch.  203. .  070 
Arts.  637&-637f.  Added 

by  Laws  1917,  ch.  208. .  970 
Art.  037d.    Amended  by 

Laws  1018  (4th  CaUed 

Sess.)  ch.  18  070 

Art  712  199 

Art  740  1116 

Arts.  774.  1041   106 

Art  1612  151 

Art.  1630   50U 

Art  1850   175 

Art  1852   49" 

Arts.  1852-1857   175 

Art  1863    229 

Arts.  1880,  1881,  1885...  497 

Arts.  1886,  1804...  lOlrt 

Art  1942    531 

Arts.  1944,  1947, 1861....  752 

Art.  1985    78;i 

Art  1994    231 

Arta.  2058-2060   441 

Art  2059   744,  701 

Art  2000  761 

Arts.  2072,  2074,  2108. ...  441 

Art  2180   497 

Art  2462  SUU 

Arts.  2875-2877,  2S83  996 

ArU.  3211,  3210.  3230   80r* 

Arts.  3267,  3271   5(H 

Arts.  3420   800 

Art.  3452   SOy 

Art  3G92   131 

Arts.  8966,  3907   800 

Art.  4204   97& 

Art.  4844   176 

Art.  4977   434 
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Arts.  5127,  S132-5136. ...  141 

Art.  M92   122 

Art.  6149  lOie 

Art.  6494   188 

Arts.  6601,  6602   816 

VERNON'S  SATLBS'  ANNO- 
TATED CIVIL  STAT- 
UTES 1914. 

Arts.  356,  605,  619,  622, 

632   202 

(Arts.  742-746,  754   778 

Art.  1830   609 

Art.  1880,  Bobd.  5  762 

Art  1830.  8ubd.  7  232 

Arts.  1890. 1900,  1955. . . .  544 

Arts.  1989-1991    656 

Art.  2020    710 

Arts.  2065-2067   86 

Art.  2098   768 

Art.  4022   197 

Art  4961   790 

Art.  4991  etseq   487 

Arts.  5246h-5246nD  778 

Art  5676   113 

Arts.  5693,  5695  1006 


VERNON'S  ANNOTATED 
OlVlIi  STATOTBS  SUP- 
PLEMENT 1918. 

Art  1903   509 

Art.  1974   710 

Art.  2071.    Amended  by 

Laws  1919,  ch.  lU  768 

Arts.  2268a,  2268b  202 

Art  5011CC   487 

Art  5246—1   803 

Art  5246—2.   Amended  by 

Law*  1921,  ch.  115  808 


SPEOIAL  LAWS. 

1913.  ch.  138   096 

1919,  ch.  74   970 


LAWS. 

1876,  p.  53.8  12  970 

1906,  ch.  138  1006 

1913.  ch.  32  '..  197 

1913.  ch.  123,  H  1.  3  1006 


1918,  oh.  m  487 

1913  (iBt  CaUed  Seas.)  ch. 

31   486 

1917,  ch.  203   970 

1918  (4th  CaUed  Sess.)  ch. 

18  /  070 

1918  (4th  CaUed  Sess.) 

chs.  24,  31   486 

1918  (4th  Called  Sess.)  ch. 

60    477 

1919.  ch.  38.  «  2  202 

1919.  ch.  Ill   76S 

1919,  ch.  123,  S  61  762 

1919  (2d  CaUed  Sess.)  eh. 

78   .  .476,  485,  486.  728 

1919  (2d  Gan«d  Sess.)  ch. 
78.  Amended  hj  Laws 
1921  (let  OaDed  Sess.) 
ch.  61  474,  476 

1919  (2d  CaUed  Bess.)  ch. 

78,  K  1,  2   476 

1920  (3d  Called  Sess.)  ch. 

62    151 

1921,  ch.  116  803 

1921  (lat  CaUed  Sees.) 

eh.  61  474,  476,  721,  723 


STREET  RAILROADS. 

II.  RBGULATIOH  AWD  OPEBATION. 

«=»99(I2)  (Mo.App.)  Contiimed  looldiig  AeU 
nnnecesaary.— Hoodenpyle  t.  United  Rye.  Go. 
of  St.  Looia,  913. 

Driver  not  naglifent  in  errini  In  emercency. 
— Id. 

4s>IIO(2)  (Mo.App.)  Complaint  for  collision 
with  team  held  to  state  a  cause  oC  action  un- 
der hnmanitarian  doctrine.— Freyman  v.  United 
Rys.  Co.  of  St.  Louis.  902. 
«=»II7(7)  (Mo-App.)  Negligence  in  -violatinc 

Sieed  ordinance  held  for  jury.— James  t.  United 
ys.  Co.  of  St  Louis,  1089. 
<S=ol  17(28)  (Mo.ABp.)  Contributory  negligence 
of  wagon  driver  held  question  for  jury. — Hood- 
eopyle  v.  United  Rys.  Co.  of  St  Loms,  913. 
«»l(7(28)  (MoJKpp.)  Contributory  negU- 
gence  of  coal  wagon  driver  turning  across 
tracks  held  for  jury.— James  v.  United  Itys.  Co. 
of  St  Louis,  1089. 

«s»M7(34)  (Mo.App.)  Negligence  In  violating 
speed  ordinance  as  proximate  came  of  ooUIsion 
held  for  jury.— Jnmea  t.  Unitod  Bjn.  Co.  of  St 
Louis.  1089. 

<Bs3|  17(35)  (MoJ^pn.)  Negligence  under  hu- 
mtuiltarlan  doctrine  htld  for  jury.— Freyman  v. 
United  Bys.  Co.  of  St  Louis,  902. 

SUBROGATION. 

<=»4I(6)  (Mo.)  Basis  for  subrogation  to  a 
-mortgage  held  Insufficient.— Hinkle  v.  Hinkle, 

SUNDAV. 

«=>30(l)  (Kjr.)  Publication  of  ordinance  up- 
on Sunday  neither  adds  to  nor  takes  from  va- 
lidity of  publication.— King  v.  Katterjohn,  260. 

SURETYSHIP. 
See  Prindpal  and  Surety. 

TAXATION. 

See  Highways,  «©=>130^^. 

III.  LIABIJUTT  OF  PERSONS  AND  FROP- 
BRTY. 

*        (D>  Exeuptloiui. 

«=>204(2)  (Mo.)  Intent  to  tax  property  of 
legislative  agency  must  expresRly  appear.— 
State  ex  rel,  Caldwell  v.  Little  River  Drainage 
Dist..  15. 

«=32I7  (Mo.)  Drainage  district  a  "monidpal 
corporation"  not  subject  to  tax.— State  ex  reL 
CaldweU  T.  Little  Biver  Drainage  Dist.,  15. 


®=»2I7  (Mo.)  Drainage  districts  exerdse  gov- 
ernmental functions  and  are  "municipal  cor- 
porations" exempt  from  taxation. — State  ex 
rel.  Kinder  v.  latUe  Biver  Drainage  Dist,  848. 

riood  land  Of  drainage  district  not  taxable, 
thoogh  at  tines  arable.— Id. 


Vni.    COUiBCTIOlf    AND  EUfPOROBHSSK'r 

AOAnvsT  raRsBONS  on  psnuoirAi. 

PROPBRTY. 
(C)  Remedies  for  Wroncfnl  tonfovcement. 

<^»e08(5)  (1^.)  Collection  not  restrained  be- 
cause assessment  ia  exeeaatve,  unless  it 
amounts  to  apoltation^Stnfo^d  v.  Roberta, 
571. 

Discriminating  assessment  Is  not  Illegal  so. 
as  to  authorize  injunction. — Id. 

Jurisdiction  over  excessive  asaeiament  by  ap- 
peal does  not  nnthoriae  injunction.— Id. 


TELEGRAPHS  AND  TBUSPHONES. 

II.  RBGULATIOH  AND  OPERATION. 
«s»54(4)  (MeJkpp.)  Notice    of  nondelivery 
not  "presentation  of  daim"  within  contract 
provision.— Davia  v.  Westetn  Union  Tdegraph 

Co..  407. 

«=>S4(8)  (MoJkpp.)  Presentation  of  <daim  for 
nondeliven  may  be  waived.— Davis  v.  Western 
Union  Telegraph  Co.,  407. 

TENANCY  IN  COMMON. 

n.  HVTVAIi  RIGHTS,  DUTIBS,  AND  UA- 
BILITIBS  OF  COTENANT9. 

<S=>27  (Mo.App.)  Exceptions  to  rule  against 
action  between  joint  owner  for  eonveision  stat- 
ed.—Smith  V.  Soathem,  413. 

TORTS. 

See  Conspiracy,  €=>13;  False  Ln prison ment. 
^=>15-39;  Forcible  Entry  and  Detainer, 
«=^8;  Fraud,  «=»1-17;  Municipal  Corpora- 
tions, ^791-821;  Negligence,  4=321-141; 
Nuisance,  4=98;  Trover  and  Conversion. 

TRESPASS  TO  TR¥  TTHJC. 

X.  RIGHT  or  ACnON  Aim  DBPBHSBS. 

<S=>I2  (Tex.C(v.App.)  Crrsntee  in  possession 
of  adjoining  tracts  under  same  deed  may  recov- 
er against  persons  without  title,  although  limita- 
tion period  unexpired.— Moody  v.  Ashe,  118. 
•»i3  (T6X.Clv.App>}  Defendants'  possession 
held  adver8e.-^'Bryant  t.  Montgomery,  111& 
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II.  prockbdiuqs. 

«=»33  (Tsx.Clv.App.)  Crosa-biU  held  inrat- 
fideiit.— Walksr  t.  Hale;,  544. 

TRIAL. 

See  ContinaaDce;  Oosts;  Criminal  Law,  <8= 
649-857;  Jury;  New  Trial;  Relerence; 
Venue. 

For  trial  of  parttcnlar  actions  or  proceedinsa, 
see  also  the  varloas  specific  topics. 

For  reriew  of  rnlinKS  at  trial,  see  Appeal  and 
Error. 

III.  COCBSn  AND  CONDUCT  OF  TRIAL 
IH  GENBRAL. 

®5>22  (T6x.Clv.App.)  Party  who  offers  paper 
in  foreign  language  in  evidence  must  have  it 
interpreted. — licoma  v.  Canto,  1013. 
e=!>25{H)  (T»X.CIvJ^pp.)  When  "trial  com- 
mences" witbin  rale  conditionally  a^vinc  de- 
fendants rigbt  to  open  and  dose  stated.— Ken- 
nedy T.  McCauley,  752. 

4=^25(13)  (Mo.App.)  Defendant  who  admits 
execntiOQ  of  note  and  sets  up  counterclaim  is 
entitled  to  opsn  and  dose.— Clabangh  v.  Beib- 
ner,  306. 

IV.  HBCEPTION  OF  BTIDESCB. 

(O)  Objeellms,  Motion*  to  Strllc«  Out.  and 
Exception*. 

«B»|0S(I)  (T«x.Clv>pp.)  Instructioii  object- 
das'  to  testimonr  after  •dmisafon  properl7_re- 
fuaed.— GalTestoD,  H.  ft  S.  A.  Ry.  Co.  v.  fiar- 
den.  146. 

T.  ABGVMBHTS  AND  COHOtlCT  OF 

«»l  19  (Ho^p.)  Statement  of  counsel  as  to 
relation  between  plaintiff  and  wife  who  wrong- 
fully sold  fumitnre  Md  outside  Issues^-Steln- 
burg  T,  Levy.  909. 

«=»I20(2)  <T«x.OlvJikpp.>  Argnmeut  of  i^ain- 
tiff's  counsel  that  he  knew  defendant's  testati» 
wanted  dafm  paid  hM  Impri^r.— Barron  r. 
Hay,  220. 

VI.  TAIUHO  OASB  OR  ^OBBTIOM  FllOa 

JURY. 

<A}  %«eatloa«  ot  I^aw  or  of  Fnet  In  Gen- 
eral. 

«=»I39(1)  (Ky.)   No  peremptory  instruction 

if  evidence  sufficient  for  jury.— Paragon  Oil  Co. 

V.  A.  6.  Hughes  ft  Sous,  068. 

«=»t39(l)  (Mo.ABp.)  Whether  plainUrs  ori* 

ma  facie  case  is  aeatroyed  is  for  jury. — Gill  t. 

Sovereign  Camp.  W.  O.  W.,  1078. 

«s»l42  (Mo.A|n.)  Where  inferences  may  be 

drawn,  case  is  for  jury.— Field  Bros.  t.  Ore  en, 

1076. 

<S=3|45  (Mo.)  Court  should  withdraw  from 
jury  negligent  acts  not  connected  by  the  plead- 
ing with  ii^ury.— Crone  t.  United  Rys.  uo.  Of 
St.  Louis,  654. 

(B)  Dmwrav  to  BTldeaec. 

4=»l£6(2)  (MoJkpp.)  I^sintifTs  evidence  tak- 
en as  true,  and  defendant's  evidence  excluded 
on  demurreT<  to  evidence.— Scobey  v.  Alien 
Cooperage  Co..  686. 

«=9l56(2)  (Mo.App.)  On  defendant's  demur- 
rer to  evidence,  ptaintifTs  evidence  favorably 
considered,  and  defendant's  evidence  disregard- 
ed where  unfavorable. — Hague  v,  Threadgili, 
896. 

«=3l56(3)  (Mo.)  On  demurrer  by  defendant, 
bis  testinlony  taken  as  false,  and  that  of  plain- 
tiff as  true. — Lindssy  v.  Shaner,  310. 
«=9l56(3)  (Mo.)  Plaintiff  entitled  to  benefit 
of  reasonable  inferences  on  demurrer  to  evi- 
dence.—Burtch  V.  Wabash  By.  Co.,  338. 
<8=>I56(3>  (M«.App.)  liaintiff's  evidence  tak- 
en as  true,  and  defendant's  evidence  excluded 
on  demurrer  to  evidence.— Scobey  v.  AUen 
Cooperage  Co.,  686. 


«a>l56(3)  (M*J(M.)  FlalntUra  evidenee  ac- 
cepted as  true  on  deorarrcr  to  evidence.— Biger 
T.  M.  E.  Leming  Lumber  Co.,  689. 
«=>I56(3)  (MoJtpp.)  On  defendant's  demur- 
rer to  evidence,  pluntiff'B  evidence  must  be 
considered  as  true  and  all  reasonable  tnter- 
ences  drawn  from  it-^Bsgne  v.  Tbreadgfll 
895. 

^s>l56{^)  (Mo.App.)  On  demurrer  to  evidence 
it  must  be  viewed  most  favorably  to  plain- 
tiffsr-Field  Bros.  v.  Gresn,  1076. 

vn,  nvsTBDonoHS  to  jtot. 

fA)  ProYlmea  af  Coart  am  A  Jmrr  ta  Gca« 
cral. 

®=s>(86  (Me.)  Instruction  not  erroneous  at 
comment  on  evidence.— Burtch  v.  Wabash  By. 
Co.,  3S8. 

Instruction  properly  refused  ss  commentinj 

on  evidence.— Id. 

^=9l86  (MowApp.)  Instruction  as  to  notice  to 
defendant  heid  comment  on  the  evidence- 
Thomas  V.  Fsrmers'  Nat.  Bank  of  Ludlow.  376. 
®=3|86  (Mo.)  Instmetion  nob  erroneous  as 
authorizing  inference  from  inference. — Burtch 
V.  Wabash  Ry.  Co.,  33a 
^=»i9l(2)  (Ma.)  Instmetion  tliat  epilepsy  is 
a  mental  disease  keU  properly  refused,  as  as- 
suming fact— Piatt  V.  Flatt. 
<&=>I9I(7)  (Mo.)  InstrnctioQ  that  the  driver  of 
ftn  automobile  can  act  on  the  assumption  that 
a  person  crossing  the  street  will  exercise  ordi- 
nary care  held  erroneous  as  assuming  fact.— 
Goodwin  v.  Eugas,  50. 

«=9l9l(9)  (Mo.)  Instruction  held  to  asiome 
owner  operated  elevator  with  knowledge  that 
cables  were  liable  to  break.— Reel  v.  Consolidat- 
ed Inv.  Co.,  43. 

^=»I94(I0)  (Tex.Clv.App.)  Instruction  on  rd- 
alive  importance  of  calls  not  objecttonable  in 
boundsry  cases  as  upon  weight  of  evidence- 
State  V.  Texas  Pao.  Coal  ±  Oil  Oo^  1021. 
^s»l99  (Mo.App.)  InstmetioB  as  to  sufficiency 
of  notice  of  nondelivery  of  telegram  held  er- 
Toneovs  ss  submitting  legal  question. — Davis 
V.  Western  Union  T^egraph  Co..  407. 

Instraetion  as  to  watvar  of  notice  held  er- 
K»eoiis  aa  snbmltttng  legal  qaestion.— Id. 

<B)  Nceeiiflttr  and  8a bject- natter. 

<^203(l)  (Mo.App.)  Instruction,  submitting 
defense  supported  1^  evidence,  to  be  given 
notwithstsnding  plaintiff's  evidence.— Smitii  t. 
Southern,  418. 

«3>20B  (Tox.Civ.App.)  InstrueUon  withdraw- 
ing evidenee  from  consideration  pro^rly  re- 
fused when  ground  of  negligence  to  which  it  re- 
lated not  submitted.— Gidt,  0.  &  S.  F.  Ry.  Co. 

V.  Conley,  521. 

^=3217  (Mo>pp.)  Refusal  of  precautionary 
instructions  not  reversible  error.— Hely  v. 
Hinerman,  698. 

<C>  Fam,  Raqstaltas,  an<  BaMalaMcy. 

4e3»228(l)  (Mo.)  Instruction  need  not  include 
adversary's  points,  if  presented  by  latter's  in- 
structions.—State  ex  reL  Jenkins  v.  TrjmUe, 

661. 

^232(3)  <Mo.App.)  Condusion  of  tnatmc- 
tion  on  contributory  negligence  as  to  verdict 
held  not  misleading.— Hoouenpyle  v.  United 
Rye.  Co.  of  St.  Louis,  913. 
$=>234(7)  (Mo>pp.)  Instruction,  nqolfing 
defendant  to  prove  all  allegations  of  his  coun- 
terclaim where  only  question  for  Jury  under 
evidence  was  amount  of  damages,  h^d  errone- 
ous.— Clabaufh  v.  Heibner,  396. 
«=»235(2)  (Mo.App.)  Instruction  referring  to 
circumstances  in  evidence  without  informing 
jury  whst  drcumstancea  to  consider,  held  «r- 
roneous.— Howell  v  Davis,  889. 
«=9243  (Mo.)  Conflicting  instruclionB  should 
not  be  given.— Crone  v.  United  Rys.  Co.  of  St. 
Louis,  ^ 
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«s»244(a>  (Mo.)  Jnstraction  property  refiued 
as  singling  out  a  part  of  the  eridancej—Bnxtefe 
T.  Wabash  Ry.  Co.,  838. 

«=;9244(2>  (Tex.Clv.App.)  InetrBCtion  keld  not 
to  andDly  emphasise  burden  of  proof  on  plain- 
tiff.—State  V.  Texas  Pac.  Goal  &  Oil  Co., 
1021. 

<S=3244(4)  (Tex.ClvJk|ip.)  Charge  held  not  to 
single  out  issue  of  contributory  n^Ugence  end 
submit  it  uDder  general  ^erge.— Payne  t. 
Doubtful,  184. 


AwUMblUtr  to  Pl*««lM«»  and  Bhri- 
denee. 


9s»25t(8)  (Mo.)  Instmetios  should  not  be 
broader  than  petition.— Crone  v.  United  Bys. 
Co.  of  St  liouia,  654. 

«=»252(8)  (Me.)  Instruction  not  baaed  on  evi- 
dence held  errooeooB.— Goodn-in  v.  Eugas,  SO. 
«=9252(I0)  (Mo.App.)  Instraction  held  prop* 
er^  refused  under  the  evidence.— McDermott 
T.  united  Bya.  Co.  of  8L  Louis,  1080. 
«ss»252(20)  (Ky.)  Instructions  as  to  damages 
for  breach  of  contract  not  applicable  to  facta 
error.— Paragon  Oil  Co.  t.  A.  B.  Hughes  & 
Sons,  963. 

Cs»293(l)  (Mo.App.)  iDStniction  for  plaintiff, 
Ignoring  defendant's  defense  supported  by  evi- 
dence, error.— Smith  v.-  Southern,  413. 
«=s>253(4)  (Mo.Apf.>  Instruction  directing  a 
verdict,  if  specified  facts  are  proved,  without 
submitting  issues  of  fact  presented,  held  error. 
— Wasaon  t.  City  of  Sedalia.  88G.. 
«s>253(7)  (Mo.)  Instruction  ignoring  element 
of  nej^gence  Aeltf  erroneous.— Goodwin  Bu- 

4P^2S3(9)  (Mo.)  Instruction  ignoring  the  ques- 
tion of  excessive  speed  of  an  automobile,  the 
main  iesue  in  the  case,  held  erroneous. — Good* 
win  T.  En^as,  SO. 

Instruction  as  to  contributory  negligence  held 
err<Mieou8  as  Ignoring  evidence. — la. 

(Et)  ReqaeatK  or  Praycra. 

«Bs»2S5(l)  (Mo.App.)  Without  request  court 
need  not  instruct.— Salzman  v.  Athletic  Tea 
Co.,  907. 

«ss>256(IO)  (Tex.Clv>pp.)  Instruction  defin- 
ing proximate  cause  Aeid  not  alfirmatiTely  er- 
roneous, and  any  fuller  instructions  should  have 
been  requested.— Gulf,  C.  &  S.  F.  By.  Co.  t. 
Conley,  621. 

Instrnction  as  ito  degree  of  care  required  of 
carrier  not  afflrmatirdy  erroneous,  so  as  to  re- 
quire reversal  witkont  request  for  fuller  in- 
BtructionB.— Id. 

^»260(1)  Refusal  of  covered  instructions 
proper. 

— (Mo.App.)  Howell  v.  Hines,  886;  McDermott 
V.  United  Bya.  Co.  of  St.  Louis,  1080; 
(Tex.CivJ\iu.)  Barron  v.  Hay,  225. 
«»260(l)  (Mo.)  Instruction  properly  refused 
'when  one  on  the  same  subject  given.— Bnrtch 
V.  Wabash  Ry.  Co..  338. 

«ss>260(3)  (Tex.Cfv.App.)  Refusal  of  instruc- 
tion as  to  burden  of  proof  held  proper,  in  view 
of  instruction  given.— ^tna  Ins.  Co.  v.  East- 
man. 763. 

«s>260(8)    (Tex.Clv.App.)    Instruction  held 

Sroperiy  refused  where  other  instructions  ai- 
rmatively  submitted  issue  of  contributory  neg< 
Hgence.-Gulf,  O.  &  S.  P.  Ry.  Co.  v.  Conley, 
821. 

<S=926I  (MoJkpp.)  Without  request  court  need 
not  instruct  and  is  In  no  duty  to  give  instruc- 
tion in  lieu  of  those  refused.— Salsman  v.  Ath- 
letic Tea  Co.,  907. 

«=3262  (TeX.Ctv.App.)  Plaintiffs  not  entitled 
to  charge  inconsistent  with  charge  requested 
and  ^ven.— fitate  v.  Texas  Pac.  Coal  &  Oil  Co., 
1021. 

(F)  ObJeetlOBs  and  Bxc«ptioii«. 

^=»278  (Ark.)  Objections  to  portlonB  of  in- 
struction, without  stating  grounds,  are  gener- 
al objectioDs  to  apeeific  parts  of  InBtmeaon, — 
Warren  t.  Granger,  607. 
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TRUSTS. 

See  MonopolleB,  4=>12. 

1.  CREATION,  BXISTBmCBr^lVD  TA- 
IiIDITV. 

(A)  Expreaa  Trnvts. 

4=>l(Tex.CIvJVpp.)  Diatinction  between  charge 
on  land  and  a  trust— Pershins  v.  Henry,  213. 
«=>I7,  18(1)  (Tex.Civ>ppJ  Cannot  b»  in- 
grafted on  duly  executed  and  delivered  deed  by 
subsequent  oral  tmderBtaiiding.~-Jamison  t. 
Wells,  806. 

«=»44(3>  (Tax.Civ.App.)  Trust  under  absolate 
deed  must  be  clearly  eatabliabed.— JamiBon  v. 
Wells.  806. 

(B)  Rcanltln*  TrutK.  , 
^a63%  (Mo.)  Not  enforced  contrary  to  in- 
tention of  partiea.— Jacks  v.  link,  10. 
^»77  (Mo.)  Resulting  trust  must  be  estab- 
lished when  deeds  are  delivered.— Jacks  t.  Link, 
10.  • 
«»B0  (Mo.)  No  resulting  trust  In  husband's 
property  on  which  improTementa  made  with 
wife's  money.— Orr  T.  St.  Loals  Union  Tmat 
Co.,  642. 

«s»86  (Mo.)  Party  who  failed  to  prove  that 
bis  money  was  aaed  in  baying  land  held  not 
entitled  to  enforce  a  resulting  trust.— Hinkle  r. 
Hinkle,  30. 

<g=568  (Mo.)  That  wife's  money  was  received 
by  husbasd  as  trustee,  to  be  invested  for  her 
benefit,  may  be  established  by  paroL— -Orr  v. 
St.  LouIb  tfnion  Trust  Co.,  642. 
4s>B9(l)  (Ark.)  Bvidence        to  sustain  find- 
ing that  defendant  did  not  buy  land  as  trustee. 
— Woioack'  V.  Duckworth,  833. 
«s»89(l)  (Mo.)  Evidence  held  insnffictent  to 
establish  reaultmg  trust.— Jacks  v.  Link,  10. 
®=>89(5)  (Mo.)  Parol  proof  of  reaaltlitf  trust 
must  be  strong.— Jacks  t.  Link,  10.  - 

(O)  Cmstraetl've  Tnmtm. 

^=>94  (Mo.)  Grantee  to  whom  trustee  exe- 
cuted deeds  in  his  capacity  as  trustee  became 
a  trustee  ex  maleficio,  being  charged  with  no- 
tice of  extent  of  trustee's  power.— Price  v.  Uor- 
risen,  297. 

«=»9S  (Tex.Com>pp.)  Conveyance  under 
threat  of  foreclosure  held  obtained  by  duress, 
raising  a  constructive  trust.— Ward  v.  Scar- 
borough, 484. 

4»l  to  (Aril,)  Evidence  held  to  sustain  finding 
that  defendant  did  not  buy  land  as  trostee.— 
Womai^  V.  DudEWorth,  883. 

.  IV.  HANAOBniBIIT  AVD  DIBF09AI.  OF 
TRUST  PROPEUTY. 

Q=9l77  (Mo.App.)  No  abuse  of  discretion  in 
compelling  delivery  of  trust  property  to  for- 
eign trustee  —State  Sav.,  Loan  &  Trust  Co.  v. 
Swimmer,  1057, 

<S=s>l79  (Tex.Clv.App.)  Trustee  must  act  with 
scrupulous  good  faith  with  beneficiaries'  inter- 
est.— Pershing  v.  Henry,  213. 
®=3l97  (Mo.)  Trustee's  conveyance,  in  viola- 
tion of  his  duty  as  trustee,  in  consideration  of 
grantee's  marriage  to  him,  held  invalid.— Price 
V.  Morrison,  297. 

€=>217(3)  (Tex.Com.App.)  Trustee  must  not 
speculate  with  trust  fund.— Murphy-Bolanz 
Land  &  Loan  Co.  v.  McKlbben,  78. 
<e=»2l8(t)  (Tex.CofflJVpfi.)  Trustee  commits 
breach  of  trust  by  investing  funds  in  incum- 
bered property  and  is  liable  for  loss.— Mnrpby- 
Bolanz  Land  &  Loan  Ck».  v.  McKibben,  78. 

Benefidarr  may  bold  trustee  personally  re< 
sponsible  for  entire  wrongfd  Investment  or  re- 
tain property  and  recover  difference  between 
contract  and  market  value,  of  land  boughL— Id. 
«s>225  (Mo.)  Refusal  to  allow  trustee  for 
commisaions  paid  for  coUeeting  rents  held  prop- 
er.—O'D^  V.  Asms  Realty  Co.,  22. 
<^22S  (Mo.)  Expenditures  for  reconstruction 
of  destroyed  buUdinga  Aeid  propwlf  duu^eoUe 


against  trust  estate.— Orr  T.  St.  Looia  Union 

Trust  Co.,  642. 

^=»226  (Mo.)  Expenditures  for  special  asaeas- 
menta  held  proper^  chargeable  against  trust 
estate.— Orr  v.  -St.  Louis  Union  Trust  Co.,  642. 
&=»227  (Mo.App.)  Trustee  of  estate  held  enti- 
tled to  certain  attorney's  fees.— Marshall  v.  St. 
Louis  Union  Trust  Co..  6^. 
4=»23l(l)  {T9K.O»mJif^)  Trustee's  actit^ 
for  and  receiving  broker's  commission  from 
adverse  party  without  beneficiary's  knowledge 
in  investing  trust  funds  is  a  breach  of  trust.— 
Marphy-Bolau  Land  &  Ijou  Go.  t.  IddSibbeii. 
78. 

Trostee  Investing  trust  funds  In  Incumbered 
property  and  taking  commission  from  vendor 
and  fraudulently  obtaining  beneficiary's  consent 
held  guilty  of  breach  of  trust- Id. 
^237  (TSK.Coni.App.)  Wrongful  investment, 
not  ratified  by  beneficiary'a  itrecsutionary  meth- 
ods to  protect  investment,  not  a  ratification  nor 
election  to  keep  the  property  and  sue  trustee 
for  difference.— Murpby-BolanB  Land  ft  Loan 
Co.  V.  McKlbben,  78. 

In  beneficiary's  suit  for  breadi  of  tnnt,  her 
Boing  trustee  for  broker's  commiBSion  hki  not 
a  ratification  of  purchase.- Id. 

Benefidary  may  elect  to  take  interest  on  part 
of  trust  fund  and  profits  on  another  part  in 
case  of  tmscee'a  breach,  whore  tbe  inrestments 
are  divisible.— Id. 

V.  BlUCCCTIOIf  or  TRUST  BT  TRl'STKB 
OR  BY  COURT. 

9=»293(i)  (Mo.App.)  Contracts  between  trus- 
tee and  beneficiary  as  to  compensation  recog- 
nized.—Marshall  V.  St.  Iionis  Union  Trust  Co., 
6»2. 

Vt.  ACCOUNTXlfO  AND  O0HPBN8AT10K  OP 
TRUSTKE. 

«=93(5(2)  (MoJkpp.)  Trustee  bound  by  in- 
strument £ixiM  compensation, — Marshall  v,  St. 
Louis  Union  TruBt  Co.,  602. 

Compensation  to  be  reasonable  for  work  done. 
-Id. 

Trustee  held  not  bound  by  agreement  of  tes- 
tator as  to  compensation.— ^d. 
^3I6(  I )  (Mo.)  Refusal  to  allow  trustee  com- 
missions for  renewing  loans  and  makiog  sales 
eftw  repudiation  of  trust  hM  pn^wr.— (KDay 
V.  Annex  Realty  Co.,  22. 

«=>336  (Mo.App.)  Courts  afaonld  see  that  rea- 
sonable care  is  exercised  by  a  trustee  to  keep 
expenses  vrtthin  bounda^MarahaU  t.  St.  Looia 
Union  Trust  Co.,  692. 

VII.  BSTABLISHMBFfT  AITD  ENFORCE* 
HENT  OP  TRUST. 

<B)  RiKht  to  Pollow  Trust  Pvopertx  or 
Proceeds  Thereof. 

€»352  (Mo.)  l^ustee's  entire  estate  liable 
for  trust  funds  mingled  with  general  nroport;f. 
—Orr  V.  St.  Louis  Union  Trust  Go.,  WQ. 

(O  Aetlons. 

«s»359(I)  (Tex.ConJ^pp.)  Suit  Aeld  to  be  one 
against  trustees  for  improper  Ibvestment  of 
funds.— Murphy-Bolans  Land  &  Loan  Co.  v. 

McKibben.  78. 

«=»36l  (TBX.Com.App.)  In  an  action  for  breach 
of  trust  held  that  there  were  no  profita  to  be 
returned  as  condition  precedent  to  suit  by  ben- 
eficiary.—Murphy-Bolans  Land  &  Loan  Co.  v. 

McKibben,  78. 

•^365(4)  (Mo.)  Claim  of  resulting  trust  many 
years  before  not  favoted.-^acks  v.  link.  10. 
«a»37l(l)  (Tm.COM.ApB.)  Petition  to  esUb- 
Ilsh  coDstmctive  tmst  Md  to  allege  sufficiently 
that  mortgagor  assented  to  extension  of  time 
of  payment.— Ward  v.  Scarborough,  434. 
€=»372(l)  (Mo.)  Wife's  fnnda  deposited  with 
husband  for  investment  presumed  to  retain 
tniBt  character,  and  pass  to  trustee  on  hus- 
band's deftth.— Orr  t.  St.  Looia  Union  Xraat 
Co..  612. 
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VENDOR  AND  FURCHASEB. 
See  Sales. 

I.  REQUISITES  AND  VALIDITY  OF  CON- 
TRACT. 

0=>3(3)  (Mo.)  Purchaser's  contract  with  ven- 
dor held  contract  for  resale  of  land,  and  not 
merely  broker's  contract.— IVacy  v.  Aldrich. 
847. 

U.  COIfSTRITCmON  AND  OFBRATZON 
OF  CONTRACT. 

®=>S9  (Tex.Civ.App.)  Agreement  held  to  show 
defendant  was  to  receive  all  proceeds  from  a 
transfer  subject  to  payment  oi  certain  items. — 
Mann  t.  White,  783. 

^>75  (Tex.Clv.Ap p.)  Vendor  required  to  pre- 
sent abstract  shoving  merchantable  title  before 
date  of  payment  conditioned  on  approval  erf 
tide.— Sweet  v.  Berry,  531. 

Purchaser  did  not  forfeit  deposit  by  ftilure 
to  make  payment  in  view  of  vendors*  failure  to 
present  merchantable  title. — Id. 
«=»78  (Tex.Civ.App.)  Time /le'rl  of  theessence 
of  the  contract— Sweet  v.  Berry,  531. 
«s>78  <Tex.Civ.App.)  Time  held  of  essence  of 
contract.— Nteholsoa  v.  Whyte,  770. 

IV.  PERFORMANCE  OF  CONTRACT. 
(A)  Title  ana  E»tate  of  Vendor. 

«s>l29(l)  (Tex.Civ.App.)  Purchaser  not  re- 
quired to  accept  defecbve  title  while  contract 
is  executory.— Sweet  t.  Berry,  581. 
4=3129(2,3)  (Tex.Civ.App.)  Title  acquired  by 
purchaser  st  vendor's  hen  foreclosure  sale 
where  ho  guardian  sd  Utem  bad  been  appointed 
for  owner^B  Infiint  heirs  h^d  defective.— Sweet 
T.  Berry,  531. 

«=>I30(2)  (Arlt.)  "Merchantable"  and  "mar- 
ketable," used  with  reference  to  land  title, 
are  synonymous.- Hinton  v.  Martin,  297. 
0=»I39(4)  (T8X.Clv.App.)  Devisee  and  inde- 
pendent execntrlx  Aefd  incapable  of  conveying 
a  merchantable  title.— Xicholson  v.  Whyte,  770. 
<@=»I30(8)  (Tex.Clv.App.)  Outstanding  oil 
lease  renders  title  "unmarketable."- Sweet  r. 
Berry,  681. 

Grantee  did  not  have  "merchantable  title" 
where  grantor  reserved  oil,  gas,  and  mineral 
rights.— Id. 

«s»l40  (Tex.Civ.App.)  Obligation  to  present 
aJwtraet  within  reasonable  time  imposed  where 
time  not  fixed  by  contract.— Sweet  v.  Berry, 
631. 

Purchaser  on  discovery  of  defect  in  title  not 
required  to  further  examine  abstract. — Id. 

Vendors,  having  furnished  abstract  when  they 
saw  fit,  could  not  claim  they  were  not  given 
reasonable  time  in  which  to  so  do. — Id. 
^=3r40  (Tex.Civ.App.)  Abstract  alone  to  be 
looked  to  to  determine  validity  of  title.— Nichol- 
son V.  Whyte,  770.  . 

*=>I43  (T«(.CIv.App.)  Purchaser's  retention 
of  abstracts  after  time  for  performance  did  not 
entitle,  vendors  to  additional  time  in  which  to 
perfect  title.— Sweet  v.  Berry,  531. 

Purchaser  held  not  to  have  waived  vendors' 
failure  to  present  merchantable  title  within  re- 
quired time.— Id. 

Opinion  of  purchaser's  attorneys  as  to  cor- 
rected abstract  held  not  a  waiver  of  defects 
stated  in  prior  opinion  after  original  examina- 
tion.— Id. 

€=)I44(2)  (Tex.Civ.App.)  Vendor  who  made 
contratt  in  good  faith  without  title  permitted 
to  perform  at  time  set  therefor, — Sweet  v.  Ber- 
ry, 531. 

Agreement  granting  vendor  reasonable  time 
to  correct  abstract  did  not  imply  further  ex- 
tension on  rejection  of  title  in  corrected  ab- 
stract.—Id. 
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v.  RIGHTS  ASn  UABELVTIRS  OF 

PARTIES. 

(A)  Am  to  Baoh  Otber. 

«=3>I96  (Tex.ClvJkpp.)  Rents  not  due  payable 
to  purchaser. — ^Leonard  v.  Caruthera,  1^* 

(C)  Bona  Fide  Pnrchaaerji. 

<S=>23I(3)  (IHo.)  Purchaser  is  charged  with 
notice  of  everything  contained  or  recited  in 
recorded  deeds  in  bis  clmin  of  title.— Bimms  v. 
Thompson,  876. 

«=>231(i5)  (iWo.)  Kecord  of  deed  of  trust 
with  defect  in  ackaowledgment  not  apparent  to 
recorder  constructive  noUce.^Woolridga  v.  La 
Crosse  Lumber  Co.,  294. 

Record  of  deed  of  trust  with  detective  ac- 
knowledgment held  to  give  constructive  notice. 
— Id. 

^244  (Mo.)  Purchaser  held  to  have  had  ac- 
tual notice  of  deed  of  trust.— Woolridge  t.  La 
Crosse  Lumber  Co.,  294. 

VII.  RBHEDIES  OP  PUUCHASER. 
(A)  ReMvery  of  Parvhrnae  Moaer  P«id. 
«=>334(7)  (Tex.Civ.App.)  Grantor's  second 
conveyance  of  portion  of  land  to  one  acquiring 
title  by  adverse  possesion  not  fraud  on  first 
grantee,  entitling  him  to  recover  for  deficiency. 
-Griffith  V.  Wynne,  171. 

^=734 1  (2)  (Tex.Civ,App.)  Allegations  as  to  de- 
fective tiue  held  too  general.— Sweet  v.  Berry, 
531. 

«=»34l  (3)  (McApp.)  Vendor's  testimony  that 
be  purchased  other  land  depending  on  vendee's 
paying  for  that  sold  him  held  incompetent  on 
issue  of  damages. — Shaw  r.  Richards,  466. 
«=^34i(3)  (Tex.Clv.App.}  Purchaser  establish- 
ed right  to  deposit  by  pleading  and  proving 
vendors'  failure  to  present  abstract  showing 
title  before  time  fixed  for  consummation.-" 
Sweet  V.  Berry,  531. 

Borden  of  showing  purchaser's  waiver  of 
right  to  merchantable  title  at  time  fixed  for 
performance  is  on  vendors.— Id. 
«=»341(4)  (Tex.Civ.App.)  Whether  objections 
to  title  nuidered  it  unmerchantable  held  for  the 
court— Sweet  v.  Berry,  531. 

VBNUE. 

See  Criminal  Law,  «b>134. 

I.  NATtTRB  OR  8UBJECT  OF  ACTION, 

<E=»7  (Tex.Civ.App.)  Suit  may  be  brought 
where  contract  is  to  be  performed.— MetrtHioU- 
tan  Loan  Co.  v.  Reeves,  762. 

If  a  check  payable  at  a  certain  place  is  not 
paid,  the  drawer  obligates  himself  to  pay  the 
amount  at  that  place. — Id, 
<S=>e  (Tex.Civ>p|l.)  Where  offer  made  by 
telephone,  fraud  ndA  committed  in  county 
where  offeree  was  at  the  Ume.— Hayter  ^ 
Hudgens,  232. 

n.  DOHICIIill  OR  RE8IIXBNCB  OF  r 
TIBS. 

<3=»22(2)  (Tex.Clv.App.)  Overrulinp 
of  privilege  Add  proper.— Hill  v. 
Co.  of  Austin,  767. 
«=»22(3)  (Tax.Civ.App.)  Cas<> 
ferred  to  county  of  defendant' 
petition  failed  to  show  go 
against  codef  endant.— Lev 

III.  CHANGS  or  r 

«»43  (Tex.Clv> 

lege  at  one  ter" 
right  to  have 
quont  term.- 
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VBSntD  lUGHTB. 

See  Gonstitattoiua  Law.  «=9l06. 

•&=9l2  (Tex.Cfv.App.)  Courts  should  recognise 
military  confiscation  only  when  seized  for  mil- 
itary purposes,  and  creditB  may  only  be  confia- 
cated  oy  the  court.— Rusaek  v.  Angulo,  131. 

WATBBS  AND  WATER  COUBSBS. 
See  Drains. 

TI.  APPBOPRIATXOIf  AHD  PRBNCRIPTION. 

«»I27  (Tex.ClvJkpp.)  Ezclusire  right  may 
be  acquired  by  prescription  and  limitation.— 
Boyd  V.  Motl.  487. 

«=>I33  (Tex.Clv.ABp.>  Appropriation  which 
will  aapport  limitation  ander  statute  rnoBt  be 
under  valid  statute.— Boyd  t.  Motl  487. 
€=>t37  (T«x.Clv.App.)  No  title  acquired  by 
limitation  under  filing  of  papers  with  water 
board  where  three  yeara  had  not  elapsed. — 
Boyd  T.  Mot),  487. 

«s»l38  (Tsx.Clv.App.)  Rights  of  riparian  own- 
ers not  barred  by  prescription,  where  they  had 
never  desired  to  nae  the  water.— Boyd  v.  Motl, 
487. 

IX.  PCBUC  WATBB  gVPFIiY, 

(A)  DoMieatle  and  Hamidpal  Parvosaa. 

^9206  (Tex.CivJtpp.)  Water  company  not  li- 
able for  failure  to  supply  water  for  flre. — Simp- 
aon  T.  Texas  Public  Service  Co.,  238. 

(B)  Irvtratlaa  and  Other  Avrloaltvral 

ParpoMa. 

<8=>2M  (Tex.CivJ^p^.)  Allegation  that  prom- 
ise to  cease  discrimination  by  irrigation  com- 
pany was  consideration  of  contract  for  supply 
to  i^aintiff  held  not  to  state  cause  of  action 
for  money  paid  for  water.- Berry  v.  American 
Bio  Grande  Land  &  Irrigation  Co.,  650. 

Payment  under  terms  of  contract  held  waiver 
of  objections  to  contract.- Id. 

Though  riparian  owner  was  entitled  to  water 
from  wliich  irrigation  company  drava  auppjiy, 
contract  to  pay  for  supply  was  not  without 
consideration.— Id. 

WEAPONa 

(Tax.Cr.App.)  Oomm unity  property, 

placed  in  wife's  possession  by  divorce  decree, 
not  husband's  own  premises  within  statnte  ex- 
empting him  from  prosecution  for  carrying 
pistol  while  thereon.--Solo8ky  v.  State,  742. 

See  Descent  and  Distribntion;  Bxecutora  and 
Administrators. 

II.  TBBTAHBMTARY  CAPACITY. 

4=»S0  (Mo.)  Testator  Deed  only  understand 
what  he  is  doing  and  to  whom  he  is  giving  his 
property.— Piatt  v.  Piatt,  35. 
^=>52(f)  (Mo.)  Proponents  mnst  prove  lawful 
age  and  sanity  of  testator.— Undsay  v.  Sbaner, 

«=oB5(l)  (Mo.)  Evidence  held  not  to  show 
mental  incapacity.— Piatt  v.  Piatt.  35. 
«=s>55(9)  (Mo.)  Reference  to  undivided  inter- 
est as  property  did  not  show  mental  weakneas. 
—Piatt  V.  Piatt.  35. 

IV.'RBaVISITBS  AND  TALIDITT. 

(F)  Mtatake,  t/ndn«  Inflaenee,  aad  Praad. 

Q=»I55(2)  (Mo.)  DiscuBsing  with  and  advising 
testator  not  undue  influence.— Lindaay  v.  Shan- 
er,  310. 

«=>I63(2)  (Mo.)  Confidential  relationship  does 

not  result  from  mere  blood  relationship.— Lind- 
say V.  Slianer.  319. 

^s>l66(l)  (Ky.)  Finding  of  no  undue  inBu- 
ence  held  justified.— Jasper  v.  Compton,  065. 
4^166(7)  (Mo.)  Undue  influence  not  to  rest 
on  mere  auspiciun.- Lindaay  v.  Shaoer,  318. 


V.  PBOBATB,  BSTABUSHHBKT,  AXD 

ANNDLBSniT. 

(B)  Bvldeaee. 

€=>289  (Mo.)  Proponents  must  prove  execu- 
tion.—Lindsay  V,  Sflianer,  319. 
«s»297(l)  (Tex.Civ.Apf.)  Testator's  state- 
menta  inadmissible  in  will  contest  based  solely 
on^lack  of  proper  execution.— Allen  v.  Masaey, 

(3=>303(3)  (Tex.Glv.App.)  Proof  of  proper  ex- 
ecution of  will  Aeld  Bum<:ient.— Allen  v.  Massey, 

501. 

«@=>303(4)  (Mo.)  If  only  one  witneas  teatifiea. 

proponents  must  account  for  absence  of  other 
witness.— Lindsay  v.  ISbaner,  316. 

(I)  Bearina;  or  Trial. 

«S9324(2)  (Mo.)  Evidence  of  testamentary  in- 
capacity insufficient  to  warrant  aubmlaslon  to 
jury.— Lindsay  v.  Hhaner.  319. 
«=>334(3)  (Mo.)  Evidence  h*ld  inauffirient  to 
raise  undue  influence. — Undsay  v.  Slianer,  319. 
0=>337  (Mo.)  New  trial  properly  fcranted  in 
absence  of  evidence  to  sustain  verdict,  though 
issue  improperly  submitted. — ^Undsay  v.  Shaner, 
319. 

iKi  Review. 

^»400  (Mo.)  Appellate  court  could  consider 
whether  there  was  any  question  for  jury  where 
verdict  was  for  different  parties  on  different 
issues.- Lindaay  v.  Shaner,  319. 

VI.  CONSTRUCTIOS. 
<A>  General  Rnles. 

4=5>47l  (Tex.Cafll.App.^  Specific  provisions 
control  general  provl8iona.--CIasBen  v.  Free- 
man, 079. 

(Dy  Deaerlptlon  of  Propertr* 

«s»57i  (Tex.Com^pp.)  Will  held  to  devise 
life  policies  to  testator's  wifev— Glaasen  t. 
Freeman,  979. 

(U)  Batatea  In  Trnat  and  Powcra. 

«=a684(5)  (Me.)  Trustee  keld  not  liable  to  life 
tenant  tor  expenditures  for  permanent  improve- 
ments and  special  taxes  out  of  gross  income. — 
Orr  v.  St.  Louis  Union  Trust  Co.,  642. 

VII.  BIGHTS  AFfD  LIABILI'^IBS  OF  OBVI- 
SEUS  AND  LBGATEBS. 

<0)   Advaaeemcata,   Ademption,  Satlsfae- 
tloa*  and  lApae. 

e=>797  (Taan.)  Contract  of  sale  whidi  would 
adeem  legacr  must  be  enforceable.— Tbompaon 
V.  Ford,  2. 

fO)  Bleotlnn. 

€=>800  (Mo.)  Widow  receiving  net  income  of 
estate  for  life  held  not  estopped  to  establish 
trust  in  testator's  estate.— Orr  T.  St.  Louis 
Union  Trust  Co.,  642. 

WITNESSES. 

See  Depositions;  Evidence. 

II.  COBPBTB!»GY. 

(A)  c:iBpaatt7  aad  ttaalldeatlDaa  la  Oca- 
eral. 

«=>45(2)  (Tex.CrJ^p.)  12  year  old  boy  held 

properly  permitted  to  testuy.— Rodriguez  v. 

State,  726. 

^58(2)  (MO.)  Evidence  first  wife  as  to 
maiden  name  held  improper  in  bigamy  prosecu- 
tion.—State  V.  Pinson,  354. 

Second  wife  competent  where  first  marrlace 
proven  in  bigamy  prosecution.— Id. 

(C)  TesHmonr  of  Parllev  or  Peraoaa  la. 
terested,  tor  or  asalnnt  Hepresent«.. 
tlvea,  Bnrvlvors,  or  Saccemora  Ib  Ti- 
tle or  Interest  of  Peraoaa  l>e«eats««| 
or  Ineompeteat. 

«=>I44(4)  (Mo.App.)  Assignment  of  contract 
in  suit  held  contract  in  iasue  viUUa  tb« 
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statuto  efzdading  testimoiir  Iqr  a  party  u  to 
Buch  contract.— Daly  v.  Wilbur,  671. 

Aasi^ee  tiiBQualified  to  testify  to  assianment 
by  deceaaed  asaisnor  at  contract  vith  defend- 
ant.— Id. 

«=>IM(I3)  (Ma.)  Widow  auing  to  eatabllah 
trust  as  to  part  of  testator's  estate  cannot  tes- 
tify tbat  money  wai  turned  over  to  testator 
for  investmeiit  on  ber  account.— Orr  t.  St.  Louis 
Uiik»  Traat  do.,  642. 

(D)  CoBCd«Atlal  lC»l«floBs  mm*  PrlTll«ff«a 
C  om  u  n  Mlcsatl  OBi 

4=»2I7  (MOJ^pa.)  Plaintiff  suing  basband  on 
contract  tllegea  made  by  wife  as  husband's 
agent  estopped  to  deny  competency  of  wife's 
trstimony  aa  to  contract-— ^3oerr  t.  Xikngblin, 
10S4. 

ni.  BXAHIIIAVIOII. 
(A)  TalElBV  TCRtimoar  la  OeaerKl. 

4»243  (Ark.)  Leading  question  asked  of  pros- 
ecutrix, young  and  probably  timid  and  ignorant, 
held  proper.— -Murray  v.  State,  617. 
«s»345  iTex.Crj^pp.)  Evidence  in  identifica- 
^n  of  stolen  property  held  not  objectionable 
as  repetition.— 'Williams  v.  State,  0^. 
«=>252  (Ark.)  No  error  in  permitting  sheriff 
to  ua«  parts  of  still  for  explanation,— McGarity 
V.  SUta,  911. 

4»252  (Ark.)  Permitting  witness  to  set  up 
and  exhibit  alleged  etUl  held  not  error.— Walk- 
er V.  State,  627. 

«=»255(4)  {M»Jk9$.)  iBToloe  or  sales  ac- 
counts from  other  than  consignee  properly 
used  to  refresh  recollection.— Tandy  v.  Wabash 

Ry.  Co.,  1086. 

®=»260  (Tex.ClvJ^pp.)  Plaintiff  properly  per- 
mitted to  state  his  mental  condition  when  be 
made  a  certain  statement,  and  that  he  after- 
wards recalled  the  facts  differently  held  admis- 
aible.— £tna  Ins.  Co.  v.  Eastman,  763<. 

(B)  Croaa-EzatnliiKtloA  and  Re-enmlns- 

tlon. 

«59277(2)  (Tm.CrJkpp.)  Crdss-ezaminatioo  of 
defendant  in  homicide  as  to  other  part  of  con- 
versation testified  to  by  him  proper.— Mason  t. 

State.  93. 

«:s>282i/2  (T6X.Cr.App.)  Objection  to  repeti- 
tion of  question  on  cross-examination  properly 
ani8tained.-rRodge»  State,  748. 
^s»286(4)  (Tex.Cr.App.)  Testimony  on  redi- 
rect examination  of  character  witnesses  prop- 
erly excluded,  as  not  called  for  by  croaa-exam- 
ination.— Donohue  t.  State,  86. 
«B»286(4)  (T6X.Cr.App.)  Character  witness 
should  not  be  permitted  to  testify  on  redirect 
that  h«  would  beliere  m  witnesa  on  oath.— 
Moody  r.  State,  74a 

nr.  CRBDIBILri'V,  impbachmbiit.  coh- 

TRADICTIOH,  AlfD  COBROBORATIOH. 
(A>  IB  General. 

«E=93  ra  (T«x.Cr.App.)  Testimony  supporting 
character  of  witnesa  held  not  admissible,  where 
witness  not  impeached.— Lewellen  v.  State,  087. 
^>328  (Mo>pp.)  County  clerk's  testimony 
held  admissible  in  support  of  stock  law  elec- 
tion order  returned  on  certiorari. — Tompkins 
T.  Barria,  868. 

<B)  Charaetcr  aad  Conda«t  of  Witness. 

4»337(6)  (Mo.App.)  Record  of  recent  convic- 
tion for  gambling  admissible,  where  defendant 
testified.— State  v.  Wright,  395. 
^»361  (2)  (Ark.)  Where  conviction  of  crime 
is  .ihown  for  impeachment,  it  is  not  error  to 
allow  witnesa  to  explain  circumstances  of  <Time. 
—Hopper  V.  State,  595. 

Where  state's  witness  was  asked  if  be  was 
not  a  draft  evader  and  deserter,  which  he  de- 
nied, he  could  show  that  he  received  an  honor- 
able discharge.— Id. 
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(D)  iBCAmatateat  ■tatcmeata  br  WItaeae. 

«»379  (0)  (Tex.Cr.Au.)  Accused's  vrife's 
statements  before  grand  jury  may  not  be  prov- 
en to  imneach  ber  when  abe  waa  made  to  testi- 
fyr-Bodfers  t.  State,  748. 

Cross-examination  of  defendant'a  wife  as  to 
contradictory  statements  to  grand  jury  held 
proper.— Id. 

4B>393  (Tax.Cr.Apii.)  Impeaching  teatimoHy 
held  upon  ImmaterMl  matter  and  erroneously 
admItted.~WhIte  r.  State,  74S. 
4S93S9  (Ark.)  Where  witness  gave  no  affirma- 
tive testimony  against  defendant,  but  merely 
failed  to  give  favorable  testimony,  his  prior 
contradictonr  statementa  were  inadmisaule. — 
Murray  t.  State.  617. 


OontraAtotloa    a«4  ComobmfatloB 
of  Witaess. 

»a»4l4(2)  <T«x.CfV.App.)  Testtmony  that 
plaintiff  told  witness  he  had  notified  defendant's 
agent  admissible  to  corroljorate  plaintiff.- .^tna 
Ins.  Co.  T.  Eastman,  763. 

WORDS  AND  PHRASES. 

"Accident  policy."— Jones  t.  Prudential  Life 

Ins.  Co.  (Mo.  App.)  429. 
"Acrosa."— Quanah,  A.  Sc  P.  By.  Co.  t.  Cooper 

(Tex.  Civ.  App.)  811. 
"Adequate  compensation."— Fuller  v.  El  Paso 

Times  Co.  (Tex.  Com.  App.)  4GS. 
"And."— Walker  v.  Commonwerith  (Kj.)  666. 
"Application."— guaranty    life    Ina.    Co.  ▼. 

Frumson  (Mo.)  310. 
"Champerty."— Wllhoi^s  Adm'x  t.  Blchardaon 

(Ky.)  1025. 
"Check."— Metropolitan  Loan  Co.  v.  Beeves 

(Tex.  Civ.  App.)  762. 
"Commencement  of  action.'*— Sims  v.  Miller 
(Ark.)  828. 

•"Community  proper^."— Jamison    t.  Wells 

(Tex.  CiT.  App.)  806. 
"Consummate."— Sadler  t.   Campbell  (Arfc.) 

688. 

"Contract."— Commonwealth  t.  Stepp  (Ky.) 

1049. 

"Curteay."— Saffler  t.  Campbell  (Ark.)  688. 
"Doing  bnalness."— Rose  City  Bottling  Works 

V.  Godchanx  Sugars  (Ark.)  826. 
"Duress."— Ward  t.  Scarborough  (Tex.  Com. 

App.)  434. 

"Effects  of  water."— State  ex  rel.  Kinder  v. 

Little  River  Drainage  Diat.  (Mo.)  848. 
"Ejusdem  generis."- State  Sav.,  Loan  &  Trust 

Co.  V.  Swimmer  (Mo.  App.)  1067. 
^'Exception."— SUndard  Elkhom  Coal  Co.  t. 

Bofen  (Ky.)  241. 
"Family  purpose  doctrine."- Doss  v.  Monticello 

Electric  Light  &  Power  Co.  (Ky.)  1046. 
"Farm  laborer."— Gordon  v.  Buster  (Tex.  Civ. 
App.)  803. 

"Final  judgment"— Krawiet*  v.  Kneiski  (Tex. 

Civ.  App.)  805. 
"Fraud."- Hayter  v.  Hudgens  (Tex.  Civ.  App.) 
^32. 

"In  issoe.'*- Meyer  v.  Meyer  (Mo.  App.)  .SR2. 
"Initiate."— Sadler  v.  Campbell  (Ark.)  588. 
"Interstate  commerce,"- Glidewell  v.  Qnln^, 

O.  &  K.  C.  R.  Co.  (Mo.  App.)  677. 
"Juriadiction."— Sanford  t.  Roberta  (Ky.)  671. 
"Life  policy."— Jones  v.  Prudential  Life  Ins. 

Co.  (Mo.  App.)  429. 
"Limit  or  tend  to  limit."— Cobble  v.  Royal 

Neighbors  of  America  (Mo.)  306. 
"Liquidated  dftmages."— Southern  Plow  Go.  t. 

Dunlap  Hardware  Co.  (Tex.  Civ.  App.)  765. 
"Malice.'Wett  v.  State  (Ark.)  621. 
"Marketable."— Hin ton  v.  Martin  (Ark.)  267. 
"May."— Williams  v.  Williams  (Tenn.)  038. 
"Merchantable."— Hintos  v,  Martin  (Ark.)  267. 
"Merchantable  title."— Sweet  v.  Berry  (Tex. 

Civ.  App.)  631, 
"Monopoly."— Love  t.  Kozy  Theater  Co.  (Ky.) 
243. 

"Moving  eauie."- EngUiA  t.  Page  (Mo.  App.) 
802. 
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"Municipal  corporation."— State  ei  rd.  OaldweU 

T.  Little  Biver  DraiivtCe  Dist.  (UoJ  16; 

State  ex  reL  Kinder  t.  Xittle  River  Drain- 
age Dist  (Mo.)  84& 
"Mutuality."— Paragon  Oil  Co.  v.  A.  B.  Hugbee 

&  SoDB  (K7.)  903. 
"Negotiable."— F.  L.   Shaw  Co.  v.  Coleman 

(Tex.  Civ.  App.)  178. 
^'Offspring."— Maaaingale  v.  Parker  (Ky.)  959. 
••Or.'^Walker  v.  Commonwealth  (Ky.)  566. 
"Order  after  final  judgment  in  the  cause." — 

Hurst  Automatic  Switch  &  Signal  Co.  r. 

Trust  Co.  of  St  Louia  County  (Mo.)  68. 
"Order  bill."— F.  L.  Shaw  Co.  v.  Coleman  (Tex. 

Civ.  App.)  178. 
"Other  conveyance.**— State  Sav.,  Loan  &  Trust 

Co.  V.  Swimmer  (Mo.  App.)' 1057. 
"Paved  roads."— Olbwn  v.  Davia  (Tex.  Or. 

App.)  202. 

"Penalty."— Southern    Plow    Go.    v.  Danlap 

Hardware  Co.  (Tex.  Civ.  App.)  765. 
"Practice  of  medidne."— Clabaugh  v.  Hiebner 

(Mo.  App.)  396. 
"Presentation  of  claim."— Davla  v.  Western 

Union  Telegraph  Co.  (Mo,  App.)  407. 
"Prevailing  party.**- Huggina   v.   Hill  (Mo.) 

1064. 

"Principal."— Hays  T.  State  (Tex.  Cr.  App.) 
463. 

"Proper  county."— Sims  v.  MiUer  (Ark.)  828. 
"Public  office."— CommisBioners'     Court  of 

Limestone  County  v.  Garrett  (Tex.  Com. 

App.)  970.- 

"Banch  laborer."— Gordon  t.  Boater  (Tex.  Civ. 
App.)  80S. 

"Keeeiver."— Er  parte  Devoy  (Mo.  App.)  1070. 
"Remedial  itatute."~-Cbapin  v.  Frank  (Tex. 

Civ.  App.)  1006. 
"Beaervation."— Standard  EUtbom  Coal  Go.  t. 

Bolen  (Kt.)  241. 
"Bes  gest«.*'^State  v.  Kolafa  (Mo.)  302. 
"Serious  bodily  injuir."— Svidlow  v.  SUte  (Tax. 

Or.  App.)  101. 


"Set  up."— McGarity  v.  SUte  (Ark.)  61L 
"Shall.^'— Walker   v.    Hirsch    Cooperage  Go. 


(Tez.  Com.  App.)  710. 
lick."— McCali  v.  B. 
Co.  (Mo.)  S24. 


Nugent  Bros.  Dry  Qoods 


"Taking."— GTmiiliii^na  r.   State   (Tez.  Cr. 

App.)  89. 

"Through."— Qoanafa,  A.  &  P.  By.  Ga  T.  Cooper 

(Tel.  Civ.  App.)  811. 
"Traveler."- Hinea  v.  Morrow  (Tex.  Oiv.  App.) 

183. 

"Trial  CMnmencaa."— Kennedy   v.  McCautey 

(Tex.  Civ.  App.)  752. 
"Unavoidable  casualty," — Columbia  County  v. 

England  (Ark.)  ^5. 
"Unincorporated     association."— Schmidt  T. 

Storta  (Mo.  App.)  694. 
"Unmarketable."- Sweet  v.  Berry  (Tex.  Civ. 

App.)  63i; 

"Vahie." — Cunningham  t.  State  (Tex.  Cr.  App.) 
89. 

"W^K>n."— White  v.  State  (Tex.  Civ.  App.) 

WORK  AND  LABOR. 

4=>9  (Tex.Clv.App.)  No  recovery  on  quan- 
tum meruit  under  performed  contract  providing 
contingent  compensation.— Commonweuth  Bank 
&  Trust  Co.  T.  Altgelt,  163. 

WOBKMEN'S  COBmCNSATiaN  ACTS. 

See  Master  and  Servant,  €=>363. 

WMT  OF  BRKOB. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment;  Certiorari;  Bzeentioni  Gar- 
nishment; Habeas  Corpaa;  laJancUon;  Man- 
damua;  Proceea;  PndilMm»;  Bcvlevin;  Se- 
questeation. 
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Munroe  t.  Knorpp  (232  S.  W.  776)   302 

National  Cash  Register  Co.  v,  Layton  (232 

S.  W.  1091)   454 

National  Cash  Register  Co.  v.  Van  Duser 

Supply  Co.  (232  S.  W.  1091)   454 

Neville  v.  May  (232  S.  W.  207)   245 

Newell  V.  Dickinson  (233  S.  W.  72)   369 

Northrup  Nat.  Bank  v.  Franklin  (232  S. 
W.  im  253 


Payne  t.  Cummins  (230  S.  W.  6.56)   64 

Pope  V,  Sorereign  Camp,  W,  O.  W.  (227  S. 
W.  907)  *  603 
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Torher  t.  Drees  Hardware  ft  Fomitare 

Co.  (227  S.  W.  1086)   567 

Tyon  T.  Wabash  B.  Co.  (232  S.  W.  786). .  322 

Urguliart  t.  Sean,  Boebuck  ft  Co.  (227  S. 
W.  881}  7.  627 

Wade  T.  Winstanley  (230  S.  W.  363)   129 

Walton  V.  MetropoUtmn  life  Ins.  Co.  ^32 

S.  W.  250)  296 

Watson  T.  Esther  (226  S.  W.  324)   908 

Weidman  v.  Byrne  (226  S.  W.  280)   600 

Williams       East  St.  Louis  ft  S.  B.  Go. 

(232  S,  W.  759).   233 

Wtlliams  t.  Hall  (2S»S.  W.  12ea  432 

WUliams  t.  John  T.  Besser  Coal  Go.  ^1 

S.  W.  680)   197 

Winters  t.  Bines  (220  S.  W.  281)  412 


Digitized  by  Google 


TABLES  OF^SOUTHWBSTEBN  CASES  IN  STATE  BBFOBTS 

<fM  S.W.) 


1175 


VOL.  144,  TENNESSEE  <17  THOMPSON)  REPORTS 


Tua. 

8.  W. 

Toon. 

8.  w. 

Taon. 

8.  W. 

Ttonn.  { 

1.  W. 

Tann.    8.  W. 

Tann. 

B.  W. 

Tenn.    8.  W, 

Rep. 

R«p. 

Rap. 

Rap. 

Rep. 

Bap. 

Rap. 

Rep. 

Rap. 

Rap. 

R^. 

Rap. 

Rep. 

Bep. 

pT 

Vol.  Pg. 

PR. 

Vol 

Pg. 

Pg.   Vol.  Pg. 

Pg.  Vol. 

Pg. 

PgT 

Vol 

PR. 

pgT 

Vol. 

Pg. 

PgT 

VoL  Pg 

1 

228 

10S9 

129 

2S0 

30 

219  231 

IS 

3U  232 

446 

406 

2S3 

Ml 

491 

234 

830 

623 

284  TS8 

a 

229 

160 

1S2 

231 

902 

239  230 

601 

SaO  332 

661 

446 

234 

m 

496 

5* 

832 

628 

884  764 

32 

229 

163 

169 

231 

904 

266  230 

606 

327  232 

668 

462 

234 

319 

601 

m 

333 

640 

284  766 

49 

SZ9 

382 

171 

231 

541 

266  290 

963 

337  233 

616 

460 

234 

321 

611 

234 

386 

HT 

284  769 

E6 

229 

384 

178 

H3 

278  230 

968 

S44  2S3 

668 

466 

234 

322 

620 

234 

MS 

666 

234  1001 

62 

228 

146 

182 

231 

644 

282  230 

967 

347  233 

669 

4<9 

234 

323 

648 

234 

NO 

676 

284  1003 

78 

229 

741 

ISS 

231 

646 

291  282 

73 

860  233 

949 

476 

284 

826 

664 

284 

610 

<8B 

236  C7 

100 

230 

r 

197 

SS2 

663 

298  232 

76 

395  232 

m 

48S 

234 

S28 

664 

284 

768 

m 

286  64 

lU 

220 

in 

m 

903 

m  m 

448 

VOL.  144.  TENNESSEE  (17  THOMPSON)  REPORTS 

Pngc 


Adcoek  T.  New  Gryatal  loe  Oo.  1?3i  S.  W. 

336)  eii 

AUea  T.  Effler  (2SS  S.  W.  67)   685 

Athens  Horierr  iSSBa     Thomanni  &81  S. 

W.  9M)  ie» 

Bank  of  Commerce  &  Tniat  Go.  t.  Bock- 

Ingham  (238  S.  W.  066)   844 

Batei  T.  Genvta  Fertniier  Co.  (229  S.  W. 

153)   TT.   32 

Beaden  t.  Bransford  Realty  Co.  (232  S. 

W.  958)  896 

Black  Diamond  CoUieries  t.  Deal  (234  S. 

W.  322).   465 

Brite  v.  Grabba  (234  S.  W.  759)   647 


Cambria  Coal  Mininf 
demnit?  Co.  (234 


Co.  T.  TraTelen*  In- 


W.  8231.   469 

Carr  t.  City  of  Knoxville  for  Use  of  Mon- 
day (234  S.  W.  328)   483 

Carter  t.  Carter  (284  S.  W.  764)   628 

Cherry  t.  Kennedy  (232  S.  W.  661)   320 

aements  t.  Roberts  (230  S.  W.  80)   129 

Clements  t.  Roberts  (281  S.  W.  902)   152 

Dafcley  V.  State  (284  S.  W.  888)   501 

Darby  t.  Pldgeon  Thomas  Iron  Co,  (232  S. 

W.  75)...:   298 

Damell-LoTe  Lumber  Co.  t.  Wisga  (230  S. 
W.  391);   118 

Bxnm  T.  Oriffia  Newbem  Co.  (280  S.  W. 
601)    239 

Folkner  v.  Wbitehurst  (229  S.  W.  146)...  62 
Fort  V.  Noe  (233  S.  W.  516)  337 

Going  T.  Goingr  (232  S.  W.  443)   303 

Groveland  Banking  Co.  t.  City  Nat.  Bank 
(234  S.  W.  643)   520 

Hall  V.  GoBsnm  (228  S.  W.  1030)   1 

Haynes  v.  State  (231  S.  W.  543).   178 

H.  D.  Watta  Co.  v.  Hauk  (231  S.  W.  903)  215 
Heiskell  v.  Ledgerwood  (234  S.  W.  1001). .  668 
Hines  v.  Partridge  (231  S.  W.  16)  219 

Kirtland  v.  Corbett  (230  S.  W.  27)  100 

Knott  T.  Louisville  ft  N.  R.  Co.  (234  S.  W. 
1003)   ;  676 

Lancaster  v.  State  (229  S.  W.  150)   21 


Lloyd  Thomas  Go.  t.  Grosraior  ^33  S.  W. 


Page 

847 

McDowell  T.  McDowell  (234  S.  W.  819)..  452 

McGhee  t.  Henry  (284  S.  "W.  609)   548 

Marcum  t.  Hickle  (234  S.  W.  321)  460 

Marier  v.  State  (229  S.  W;  384k   M 

Mechanics'  Bank  &  Trust  Co.,  In  re  (234 

S.  W.  S32)   496 

Memphis  Chamber  of  Commerce  v.  City  of 

Memphis  (232  S.  W.  78)   291 

Memphis  Union  Station  Co.  v.  Hanning 

(234  S.  W.  756)   040 

Men^  Box  Co.  r.  Laaderdale  Coun^  (280 

S.^.  963)  7.   266 

Myers  v.  Comer  (234  S.  W.  325)   476 

Nashville  Packet  Co.  t.  NeriUe  (235  S.  W. 

64)  698 

Ne^rille  Ry.  &  Ught  Co.     Lawson  (229 

S.  W.  741)   78 

NasbTille  Ry.  ft  Light  Co.  r.  State  (234  S. 

W.  327)   446 

Norville  v.  State  (230  S.  W.  966)   278 

Penningt(Hi  t.  Farmers'  ft  Merchajlts*  Bank 
(231  S.  W.  546)   188 

People's  Bank  of  Springfield  t.  True  (281 
S.  W.  641)   171 

Pritchett  T.  llioniai  Plater  ft  Go.  (232  S. 
W.  961)    406 

Sloan  V.  City  of  Colombia  (^2  S.  W.  663)  197 

State  r.  Anderson  (234  S.  W.  768)   664 

State  ex  rel.  Attorney  General  v.  Colored 

Tennessee  Industrial  School  (231  S.  W. 

544)    182 

State  ex  rel.  Bmmlt  v.  Orlndstaflf  (284  S. 

W.  510)   664 

Stockell  T.  Hailey  (229  S.  W.  382)   49 

Snllins  t.  Farragat  Tin  ft  Battery  Co. 

(234  S.  W.  330)   491 

Taylor  t.  Taylor  (232  S.  W.  445)   311 

niornas  Co.  t.  OrAsvenor  (2BS  S.  W.  66j^  347 
l%rogmorton  v.  Oliver  (230  S.  W.  967). . .  282 

Watts  Co.  T.  Hauk  (281  S.  W.  903)   215 

White  T.  Kelton  (232  S.  W.  668) . .  827 

Wright  V.  Donaldson  (280  S.  W.  606)  265 

Yoong  r.  Weakley  (232  S.  W.  949)   860 

Zaehary  v.  Sute  (284  8.  W.  76£9  628 


nsc  pnauanaia  oa,  raDnaaa,  an  tMH^  Moot, 

I 

i 
I 


Digitized  by  Google 


I 


